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COURT  RULES. 


SUPKEME  COUBT  OF  DEIiAWABE. 


Court  Btiles  and  Amendments  Adopted  Since  the  Bevlsion  and  Pub- 
lication of  the  Law  Court  Bules  in  1884,  and  Beadopted  in  1897. 


Amendment  to  Rule  VII. 

He  shall  also,  at  least  one  Treek  before  the 
commencement  of  the  trial  term,  mall  to 
each  member  of  the  court  a  list  of  causes 
then  at  Issue  together  with  a  copy  of  the 
printed  recbrd,  and  of  the  briefs  of  counsel, 
filed  in  each  of  said  causes. 

(Adopted  June  21,  1899.) 

Rule  XXIL 

Conferences  and  Opinions. 

1,  TTpon  the  adjournment  of  this  court,  at 
the  end  of  each  term  thereof,  the  presiding 


judge  shall  appoint  a  day  or  days  not  laijer 
than  two  weeks  thereafter  for  a  meeting  in 
Dover  of  the  judges  who  sat  in  the  causes 
argued  at  said  term,  for  the  purpose  of  con- 
l^erence  upon  said  causes  and  the  assignment 
of  the  judge  or  judges  who  shall  prepare  the 
opinion  or  opinions  of  the  court  therein. 

2.  The  judge  or  judges  so  allotted  shall, 
not  later  than  one  month  before  the  next 
term  of  the  court,  submit  to  each  of  the  oth- 
er judges  who  sat  in  the  cause,  a  copy  of 
the  opinion  or  opinions  so  prepared  by  him 
or  them. 

(Adopted  January  22,  1902.) 


ST7PEBI0B  COUBT  OF  DELAWABE. 


Amendment  to  Rule  V. 

That  paragraph  6  of  rule  5  of  the  Superior 
Court  of  the  state  of  Delaware  be  amended 
by  adding  to  the  end  of  said  paragraph  the 
following,  viz.: 

if  by  the  return  of  the  comi^issloner  it 
shall  appear  that  the  taking  of  such  oral 
testimony  has  not  been  completed,  the  court 
may  remand  the  commission  to  the  commis- 
sioner with  like  power  and  authority  as  were 
originally  granted  to  such  commissioner,  re- 
turnable at  such  time  as  the  court  may  di- 
rect 

(Adopted  New  Castle  County,  February  Term, 
1901.) 

Amendments  to  Rule  YIL 

Upon  the  filing  of  a  demurrer  to  any 
pleading  the  prothonotary  shall  forthwith 
enter  joinder  in  demurrer,  and  the  cause 
shall  be  placed  on  the  trial  list,  as  herein 
provided. 

Any  cause  at  issue  on  demurrer  may  be  set 
down  for  argument  at  any  time  during  a 
term  of  court,  although  said  cause  ma}»  not 
be  published  upon  the  trial  list,  upon  ten 
days'  written  notice  given  by  the  party  filing 
the  demurrer,  or  upon  five  days'  written  no- 
tice given  by  the  party  whose  pleadings  may 
be  demurred  to. 


Amendments  to  Rule  IX. 

221^.  No  commissioner  In  cases  of  divorce 
shall  be  appointed  before  the  first  Friday  of 
the  term  to  which  the  summons  is  returna- 
ble. 

(Adopted  New  Castle  (bounty,  February  Term, 
1901.) 

29.  In  all  actions  where  a  nonsuit  shall  be 
granted,  the  plaintiff  shall  at  that  time  be 
entitled,  upon  motion,  to  a  rule  to  show 
cause  why  such  nonsuit  should  not  be  set 
aside. 

(Adopted  February  26,  1897.) 

Rule  XIV. 
Records. 

L  No  record,  document  or  paper  of  any 
kind  or  description  filed  in  or  belonging  to 
the  office  of  the  prothonotary  shall  hereafter 
be  taken  from  the  said  ottice  for  any  pur- 
pose whatsoever,  except  upon  order  of  court. 

(Adopted  January  8,  189a) 

Rule  XV. 

Pleadings. 

1.  A  copy  of  any  pleading  or  other  paper, 
required  to  be  filed  in  any  cause  or  proceed- 
ing, shall  be  filed  In  the  prothonotary's  office 
together  with  said  pleading  or  paper,  and 
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Bocb  copy  80  filed  shall  be  for  tbe  nse  of  the 
advetae  party  or  his  attorney  and  shall  be 
delivered  by  the  prothonotary  to  such  party 
vt  attorney  upon  aj^Ucatlon.    The  adverse 


party  shall  not  be  required  to  plead,  ani'wer 
or  reply  nntll  five  days  after  anch  copy  Is 
filed. 
(Adopted  January  13, 1896.) 


OBFHANS'  COUBT  OF  DELAWABE. 


Amendment  to  ftole  XL 

No  foreign  surety  company  shall  be  ac- 
cepted by  this  court  as  surety  for  a  penal 
sum  exceeding  tea  thousand  (10,000)  dollars. 


No  such  company  shall  be  accepted  In  any 
case  when  the  liability  may  continue  mote 
than  two  years. 

(Adopted  January  22,  1902.) 


ST7FBEME  OOUBT  OF  MAINE. 


Ordered,  by  the  court,  all  the  Justices 
thereof  concurring,  that  the  following  rule  be 
established  and  promulgated  as  a  rule  of 
court,  Tlz: 

BULfl. 

Oral  arguments  before  the  law  court,  In- 
cluding the  reading  of  briefs  and  arguments 
In  reply,  are  limited  to  one  hour  for  each  aide 
unless  for  cause  shown  the  court  shall  fix  a 
longer  time  before  the  arguments  are  begun. 

Adopted  December  20,  1902. 

NATURALIZATION. 
All  tlie  Justices  being  present,  ordered,  that 


the  following  rule  be  established  relative  to 
naturalization  cases,  to  wit: 

Every  applicant  for  naturalization  shall  file 
with  the  Clerk  of  the  Court  his  application 
In  writing,  according  to  the  Statutes  of  the 
United  States,  thirty  days  before  the  term  of 
the  Court  In  that  County  at  which  his  appli- 
cation is  to  be  heard.  The  Clerk  shall  enter 
such  application  upon  a  special  docket  In  the 
order  of  filing  and  shall,  at  the  expense  of  the 
applicant,  cause  notice  thereof  to  be  published 
In  some  public  newspaper  published  in  the 
county  of  the  applicant's  residence  fourteen 
days  at  least  before  such  term. 

Adopted  June  29,  1903. 
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MONAHAN  ▼.   LETWIS,   Becelyer  of  Taxes. 

(Saperior  Cotirt  of  Delaware.    New  Castlo. 

June  9,  1803.) 

TAXATION— RURAIi    IIBAI<    XSTATD-RATB- 

STATUTSa-RBFEAL. 

1.  Act  Gen.  Assem.  March  22,  1887  (20  DeL 
Laws,  p.  668,  c.  555),  proridlne  that  all  of  a 
certain  part  of  the  ci^  of  Wilmington,  between 
SeTenth  and  Twelfth  streets,  being  animprored 
property,  should  pay  for  city  and  school  taxes 
a  rate  not  exceeding  one-fourth  of  the  regular 
rate  leyied  on  persons  and  estates  in  the  re- 
maining i»rts  of  the  city,  was  repealed  by  Act 
May  20,  1888  (21  DeL  Laws,  p.  244,  c.  106), 
providing  that  tne  lowest  tax  on  any  real  estate 
therein  was  fixed  at  one-half  the  highest  rate 
of  taxes  required  to  be  levied  on  built-up  por- 
tiMis  of  the  city  for  each  year,  and  repealing 
acts  inconsistent  with  its  provisions. 

Action  by  Patrick  Monaban  against  Thom- 
as &  Lewis,  as  receiver  of  taxes,  etc.  Judg- 
ment for  defendant. 

Argued  before  LORB,  a  J.,  and  QRtnBB 
and  PENNEWILL,  JJ. 

Robert  Pennington,  for  plaintiff.  David  J. 
Relnhardt,  Otj  SoL,  for  defendant 

LORE,  C.  J.  From  the  case  stated,  it 
appears:  That  by  the  act  of  tbe  General 
Assembly  of  March  22,  1887  (volume  20, 
f^ws  Del.  p.  069,  c.  555),  It  was  provided 
that  all  that  part  of  the  city  of  Wilmington 
between  Seventh  and  Twelfth  streets  and 
Greenhlll  and  Woodlawn  avenues,  being  un- 
improved property,  should  pay  for  city  and 
school  taxes  "a  rate  not  exceeding  one- 
fourth  of  the  regnlar  rate  levied  on  persons 
and  eatates  In  tbe  remaining  parts  of  the  said 
dty."  That  the  plaintiff  was  the  owner  of 
certain  real  estate  within  said  limits.  Tbat 
subsequently  tbe  act  of  May  20,  1898,  was 
passed  (chapter  106,  vol.  21,  Laws  Del.  p. 
244),  which  was  entitled  "An  act  to  dassify 
real  estate  for  the  purposes  of  taxation,  and 
to  exempt  certain  lands  from  municipal  tax* 
atlon  within  tbe  city  of  WUmlngtbn."  Un- 
der tbe  last  act,  all  the  real  estate  of  said 
dty,  other  than  marsh  land,  was  classified 
as  "mral  or  suburban,  and  built  np  portions," 
and  the  lowest  tax  upon  any  real  estate 
therein  was  fixed  at  one-half  tbe  highest  rata 
OBA^l 


of  tax  required  to  be  levied  on  tbe  boDt-np 
portions  for  each  year.  Section  7  of  this 
act  expressly  repeals  all  acts  or  parts  of 
acts  tnconslstent  with  Its  provisions.  Tbe 
taxes  on  tbe  plaintiff's  real  estate  for  the 
year  1889  were  rated  and  collected  under 
the  act  of  1898  at  one-half  tbe  regular  tax 
rate  for  that  year,  and  for  1800  at  tbe  full 
rate.  Tbat  tbe  said  taxes  were  paid  under 
protest  by  tbe  said  plaintiff,  as  being  il- 
legally exacted,  and  with  tbe  avowed  In- 
tention to  sue  for  their  recovery.  Tbat  tbe 
excess  of  taxes  x)ald  by  the  plaintiff  over  a 
one-fourth  rate  for  tbe  year  1899  was  $45.22, 
and  for  the  year  1900  was  $150,  aggregating 
$195.22,  which,  with  Interest  on  each  sum 
from  the  date  of  payment,  plaintiff  claims 
in  this  action. 

One  of  the  questions  raised  In  tbe  case  is 
whether  the  act  of  1897  Is  repealed  by  the 
act  of  1898.  Tbe  act  of  1897  fixes  tbe  taxes 
on  the  lands  in  question  at  one-fourth  tbe 
regular  rate  for  any  year.  The  act  of  1898, 
on  the  other  hand,  flxe^  the  lowest  rate  of 
taxes  thereon  for  any  one  year  at  one-half 
tbe  regular  rate.  In  this  respect,  therefore, 
tbe  two  acts  are  clearly  Inconsistent,  and 
to  tbat  extent  tbe  law  of  1898  repeals  the 
act  of  1897.  As  this  conclusion  disposes  of 
tbe  case.  It  Is  tmneceesary  for  us  to  decide 
tbe  other  questions  raised  and  discussed. 

Let  judgment  be  entered  for  the  defendant 
for  costs,  under  the  terms  of  tbe  case  stated. 


(4  Ptn.  as<) 

LAW  &  ORDER  SOO.  v.  MAYOR,  ETC,  OF 

CITY  OP  WILMINGTON. 

(Superior  Court  of  Delaware.    New  Castle. 

June  9,  1903.) 

mnnciPAL  corporations— finbs— distribu- 
tion OF  PROCEEDS. 
1.  Act  Gen.  Assem.  May  20,  1897  (20  Del. 
lAvra,  p.  714,  c.  597),  gives  the  Law  &  Order 
Society  one-half  of  all  fines  cpllected  in  any 
county  where  the  evidence  securing  tbe  convic- 
tion is  procured  by  the  society,  and  Wilmington 
city  charter  (17  Del.  Laws,  p.  491,  c.  207)  pro- 
vides that  all  fines  shall,  except  as  otherwise 
provided,  be  put  into  the  ci^  treasury  for  the 
use  of  the  corporation.  BHi,  that  the  excep- 
tion in  the  (aarter  applied  to  sndi  laws  as 
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mlriit  be  paned  thereafter,  and  hence  the  "Law 
ft  Order  Society  was  entitled  to  one-balf  of  the 
fines  collected  on  a  prosecution  under  the  citr 
charter,  where  it  famished  the  evidence  secni* 
Ing  conviction. 

Action  by  the  Law  &  Order  Society  against 
the  mayor  and  council  of  the  city  of  Wil- 
mington.   Jndgment  for  plaintiff. 

Argued  befo^  LORB,  O.  J.,  and  ORTTBB 
and  PENNBWILI^  JJ. 

William  S.  Prickett,  for  plaintiff.  David 
J.  Relnhardt,  City  Sol.,  for  defendant 

LORE,  C.  J.  The  plaintiff  claims  In  this 
action  one-half  of  certain  fines  Imposed  by 
the  municipal  court  for  the  dty  of  Wilming- 
ton u^ider  an  act  of  the  General  Assembly 
passed  at  Dover  May  26,  1897,  which  gave  to 
the  plaintiff  "one-balf  of  all  the  fines,  penal- 
ties and  forfeitures  Imposed  and  collected  In 
any  county  of  this  state  where  evidence  to 
secure  the  conviction  shall  be  produced  and 
furnished  by  the  Law  and  Order  Society  of 
Wilmington,  a  corporation  of  the  state  of 
Delaware,  or  Its  agent  or  agents."  20  Del. 
Laws,  p.  714,  c.  597.  A  part  of  the  said  fines 
were  Imposed  for  the  sale  of  Intoxicating  liq- 
uors without  a  license,  under  section  19,  c. 
418,  p.  398,  voL  14,  Laws  of  Delaware.  The 
plaintiff's  right  to  one-half  of  these  fines  is 
not  denied  by  defendant  The  residue  of  the 
fines  claimed  were  imposed  under  the  diar- 
ter  and  ordinances  of  the  said  city.  The  de- 
fendant claims  that  the  last-named  fines  be- 
longed to  the  city  under  section  148  of  the 
city  charter,  which  is  as  follows:  "All  fines 
and  forfeitures  Incurred  under  this  act,  or 
under  any  ordinance  of  the  said  city,  shall, 
except  In  cases  otherwise  provided  for  by 
law,  be  enforced,  collected  and  paid  into  the 
city  treasury  for  the  use  of  the  corporation." 
17  Del.  Laws,  p.  491,  c.  207.  In  our  judg- 
ment, the  Legislature  was  acting  within  the 
exception  above  named  In  section  148  of  the 
said  charter  when  It  gave  the  one-half  of  the 
fines  to  the  plaintiff  In  the  cases  named  in 
fh«  act  of  May  26,  1897;  that  the  exception 
applies  not  only  to  laws  then  In  existence, 
but  also  to  such  as  might  be  passed  there- 
after In  pursuance  thereof.  Our  opinion, 
therefore,  is  that  the  plaintiff  Is  entitled  to 
one-half  of  aU  the  fines  claimed  In  the  case 
stated. 


d  Fen.  S50) 

NEWTON  ▼.  PEOPLE'S  BY.  CO. 

(Superior  Court  of  Delaware.    New  Castle. 
Jane  1,  1903.) 

ARRIERS-INJURY  TO  PASSBNOBR— PLBADINO 
— DBMURRER— CBRTIFICATB  OF  COUNSEL. 
1.21  Laws  Del.  p.  269,  c.  126,  requiring  a 
demurrer  to  be  accompanied  by  certificate  of 
counsel  that  be  believes  it  good  in  law  and  not 
made  for  delay,  is  not  repealed  by  21  Laws 
Del.  p.  682,  c.  303,  requiring  judgment  of  re- 
spondeat ouster  to  he  entered  on  issues  ^joined 
on  demurrer  in  certain  cases,  and  containug  no 
requirement  for  a  certificata 


2.  In  an  action  against  a  street  railway  for 
injuries  to  a  passenger,  a  narr.  averring  gen- 
erally that  the  company  negligently  used  insuf- 
ficient and  defective  brakes  and  other  applian- 
ces, by  reason  of  which  its  servants  lost  control 
of  the  car,  and  plaintiff  was  injured  while  en- 
deavoring to  escape,  was  demurrable  for  not 
specifying  the  particular  appliances  that  caused 
the  injury,  and  how  the  injury  was  received. 

Action  for  personal  Injuries  by  Georgean- 
na  Newton  against  the  People's  Railway 
Company.    Demurrer  to  petition  sustained. 

The  narr.  contained  five  counts.  The  al- 
legations In  the  first  connt  of  the  declaration 
were.  Inter  alia,  as  follows:  "(1)  For  that 
whereas,  heretofore,  to  wit  &t  the  time  of 
the  committing  of  the  grievances  hereinafter 
mentioned,  of  the  said  People's  Railway 
Company,  the  defendant  above  named  was, 
and  still  Is,  a  corporation  existing  under 
the  laws  of  the  state  of  Delaware,  In  control 
of  and  operating,  as  a  common  carrier  of 
passengers,  a  certain  line  of  railway  In  the 
'city  of  Wilmington,  county  and  state  afore- 
said. And  the  said  plaintiff  avers  that  here- 
tofore, to  wit  on  the  12tb  day  of  November, 
A.  D.  1902,  at  New  Castle  county  aforesaid, 
the  said  plaintiff  was  a  passenger,  for  hire, 
of  the  said  defendant  on  one  of  the  cars 
then  and  there  l>elng  controlled  and  operated 
by  said  defendant  on  its  said  line  of  railway 
on  one  of  the  streets  of  said  city,  known  as 
'Clayton  Street,'  and  that  said  defendant  In 
disregard  of  its  duty  to  said  plaintiff,  then 
and  there  negligently  and  carelessly  suffer- 
ed and  permitted  to  be  used  on  its  said  car 
Insufficient  and  defective  brakes  and  other 
appliances  to  stop  said  car,  and  by  reason 
thereof  the  servant  or  servants  of  said  de- 
fendant in  charge  of  said  car  upon  which 
said  plaintiff,  passenger  as  aforesaid,  was 
then  and  there  riding,  lost  control  of  said 
car,  and  by  reason  thereof '  said  plaintiff, 
while  In  the  exercise  of  due  care  and  caution 
on  her  part,  to  wit  the  day  and  year  afore- 
said, at  New  Castle  county  aforesaid,  being 
in  imminent  peril  of  her  life,  and  while  en- 
deavoring to  escape  from  the  condition  of 
peril  arising  from  said  negligence  and  care- 
lessness of  said  defendant  was  badly  hurt 
braised,  and  Injured,"  etc.  The  fourth 
connt  differed  from  the  first  only  In  that  It 
alleged  that  the  plaintiff,  "being  In  imminent 
peril  of  her  life,  and  while  endeavoring  to 
escape  from  the  condition  of  peril  arising 
from  said  negligence  and  carelessness,  was, 
by  and  through  the  negligence  and  careless- 
ness aforesaid,  l>adly  hurt,  bruised,  and  In- 
jured," etc.  The  fifth  count  differed  from 
the  said  first  count  In  alleging  that  "the 
said  plaintiff  avers  that  heretofore,  to  wit 
on  the  12th  day  of  November,  A.  D.  1902,  at 
New  Castle  county  aforesaid,  that  the  said 
defendant  negligently  and  carelessly  suffered 
and  permitted  the  bed  and  tracks  of  its  said 
railway  to  be  and  remain  In  bad  condition, 
out  of  order  and  repair,  and  that  by  reasMi 
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tbereof  one  of  Its  can,  wherein  tbe  said 
plaintiff  then  and  there  was  a  passenger  for 
blre.  became  and  was  upset  and  overturned, 
thereby  causing  great  damage  and  Injuries 
to  the  said  plaintiff,  who  was  then  and  there 
tax  the  exercise  of  due  care  and  caution  on 
her  part,"  etc 

Argued  before  LORB,  0.  J.,  and  GRUBB 
and  PENNEWILL,  JJ. 

liOTin  F.  Melson,  for  plaintiff.  William  & 
HUlea,  for  defendant. 

Defendant  filed  tbe  following  causes  of 
demurer,  hiter  alia,  to  the  first,  fourth,  and 
fifth  counts  of  plaintiff's  declaration,  viz.: 
"(1)  Because  It  does  not  appear  therefrom 
bow  the  plaintiff  was  injured;  (2)  because 
there  Is  no  connection  therein  stated  between 
the  alleged  negligence  of  the  defendant  and 
the  alleged  Injuries  to  the  plaintiff." 

Mr.  Melson,  for  plaintiff,  objected  to  tbe 
demurrer  as  insufficient  In  law,  because  it 
did  not  contain  the  certificate  of  counsel  that 
he  l>elleved  the  same  was  good  in  law,  and 
was  not  made  for  the  irurpose  of  delay,  and 
asked  that  the  demurrer  be  dismissed. 

Mr.  HlUes,  for  demurrant,  contended  that 
the  statute  providhig  for  sncta  certificate  (21 
Laws  Del.  p.  268,  c.  126)  was  found  to  be 
an  Imperfect  statute,  and  In  1899  tbe  statute 
fbnnd  In  21  Laws  Del.  p.  582,  c  803,  was 
passed  as  a  substitute  for  the  original  stat- 
ute, and  virtually  repealed  the  first  one,  and. 
aa  the  latier  statute  had  no  provision  relative 
to  tbe  certificate  in  question,  no  such  certifi- 
cate was  necessary  to  be  made  by  counsel  In 
filing  the  demurrer. 

Mr.  Nelson:  The  court  have  held,  rince  tbe 
passing  of  tbe  latter  statute,  referred  to  by 
counsel  for  defendant,  that  such  certificate 
was  necessary  to  be  filed  with  the  demur- 
rer, and  it  is  virtually  established  either  as  a 
rale  of  court,  or  as  the  settled  practice. 

liORE,  C.  J.  I  bare  no  recollection  that 
the  court  have  ever  held  that  this  latter 
statute  relieved  counsel  from  filing  this  cer- 
tificate with  the  demurrer.  We  fail  to  see 
that  there  is  any  inconsistency  between  this 
act  and  the  former  one,  as  far  as  the  certifi- 
cate Is  concerned.  The  door  Is  now  thrown 
wide  open,  and  counsel  may  come  In  and  file 
a  demurrer,  and  In  any  case  may  take  a  judg- 
ment of  respondeat  ouster.  Is  there  not, 
therefore,  the  greater  reason  why  there 
ahonid  be  some  such  certificate  that  the  de- 
murrer Is  not  being  filed  for  the  purposes  of 
delay?  We  hold  that  you  must  file  such  a 
certificate  with  your  demurrer,  viz.,  that  the 
said  demurrer  Is,  In  tbe  opinion  of  counsel, 
good  In  law,  and  is  not  filed  for  the  pur- 
poses of  delay. 

Mr.  Hllles:    I  ask  leave  to  amend  my  de- 
murrer by  filing  such  a  certificate  now. 
Mr.  Melson:    I  have  no  objection. 

LOBE,  G.  J.  Let  the  amendment  be  made 
and  filed  by  consent 


LORE,  C.  J.  We  think  these  counts  aver- 
ring "insufilclent  brakes  and  other  appliances 
to  stop  said  car"  are  too  general.  The  narr. 
must  specify  the  particular  appliance  that 
caused  the  Injury,  and  especially  how  tbe 
injuries  were  rec^ved— by  falling.  Jumping, 
being  struck,  or  otherwise,  which  is  within 
tbe  plaintiff's  knowledge.  We  sustain  tbe 
demurrer. 

Upon  the  election  of  plalntUTs  counsel,  let 
Judgment  of  respondeat  ouster  be  entered. 

(4  P«n.  332) 
STATE  V.  LEWIS. 
(Court  of  General  Sessions  of  Delaware.    New 
Castie.    Ma>  18,  1903.) 

ASSA1TLT  AND  BATTERT  —  HIGHWAYS  —  USB  — 
VEHICLES— PASSINO  PEDESTRIANS. 

1.  Where  defendant  willfully  and  intentional- 
ly drove  or  forced  his  horse  in  contact  with  a 
person  lawfully  walking  along  a  public  high- 
way, such  act  was  sufilcient  to  constitute  an 
assault  and  battery. 

2.  Where  at  the  time  defendant's  horse  was 
driven  against  another,  who  was  lawfully  walk- 
ing along  the  highway,  defendant  was  present 
aiding,  coanseline,  or  assisting  the  person  who 
was  managing  the  horse  and  wagon,  be  was 
guilty  of  an  assanlt,  though  he  did  not  have  the 
lines  or  the  immediate  guidance  of  the  horse. 

3.  Where  defendant,  who  was  traveling  In  a 
highway  with  a  horse  and  vehicle,  undertook  to 
pass  another  who  was  walking  in  the  highway, 
he  was  l>ound  at  his  peril  not  to  strike  the 
jiedestrian  in  so  doing. 

Prosecution  against  Howard  Lewis  for  as- 
sault and  battery.    Acquitted. 

The  prisoner  was  Indicted  for  assault  and 
battery.  At  the  trial  proof  was  offered  tend- 
ing to  show  that  on  March  14,  1903,  while 
the  prosecuting  witness,  Mrs.  Lucy  'Hallett, 
vrlth  her  husband  and  her  sister,  were  walk- 
ing along  a  public  road  between  Middletown 
and  Odessa,  a  team  containing  the  defend- 
ant, a  colored  man,  and  five  colored  women. 
and  being  either  driven  by  or  under  the  con- 
trol of  the  defendant  (the  testimony  being 
confilctlng  upon  the  point  as  to  who  was 
drivlqg  at  the  time  of  the  accident),  came  up 
behind  the  prosecuting  witness,  and  that  tbe 
horse's  head  struck  her  upon  the  shoulder. 
The  testimony  further  showed  that  the  three 
persons  had  been,  a  short  time  before  the 
collision,  walking  along  a  sidepatb,  but,  ow- 
ing to  'the  wet  condition  of  the  same,  had 
stepped  out  into  the  road,  and  were  walking 
along  the  extreme  right-band  side  tbereof, 
when  the  collision  occurred;  that  the  road 
was  wide  enough  at  that  point  for  three 
teams  to  go  abreast;  that  the  horse  was  In 
a  walk  at  the  time  of  striking  the  prosecut- 
ing witness;  and  that  the  prisoner  made  no 
attempt  to  drive  around  the  persons  wbo 
were  walking,  but  asked  tbem  to  get  out 
of  the  way  so  that  he  could  pass.  This  the 
husband  of  the  prosecuting  witness  refused 
to  do,  and  when  his  wife  stepped  aside,  told 
her  to  come  back  behind  him,  which  she  did. 

Y 1.  Sea  Anault  and  Battery,  VOL  i,  Oant.  Dls.  U 
1.  n. 


Digitized  by 


Google 


65  ATLANTIC  RBPOHTEB. 


(Del. 


and  Immediately  the  collision  occurred.  The 
Attorney  General  asked  the  court  to  charge 
the  Jury,  first,  that,  as  all  the  persons  had 
an  equal  right  to  the  use  of  the  road,  and 
that  as  the  pedestrians  were  on  the  right- 
hand  side  of  the  road— the  proper  side— going 
in  the  same  direction  as  the  team,  it  was 
the  duty  of  the  persons  coming  behind  them 
In  the  vehicle  to  ayold  colliding  with  the 
persons  walking  in  front;  second,  that  If  the 
jury  believe  that  Howard  Lewis  had  hold 
of  the  lines,  or  that  he  had  charge  of  the 
team  and  should  have  had  control,  he  would 
be  responsible  for  colliding  with  the  prosecut- 
ing witness  on  the  ground  that  he  was  pres- 
ent, aiding  and  abetting.  Counsel  for  de- 
fendant asked  the  court  to  charge  the  jury: 
First  That  where  a  loaded  wagon  and  foot 
passengers  are  passing  along  a  public  high- 
way, and  there  is  a  footpath,  it  la  the  duty 
of  the  foot  passenger  to  keep  to  the  foot- 
path, rather  than  the  wagon  road,  and,  if  he 
goes  out  of  the  footpath,  on  account  of  the 
wet  condition  (as  the  testimony  shows  In  the 
present  case),  into  the.  wagon  road,  It  Is  the 
duty  of  the  foot  passenger  to  give  the  right 
of  way  to  the  loaded  wagon,  rather  than  the 
loaded  wagon  to  drive  out  of  the  way  to 
accommodate  the  foot  passenger.  If  any 
one  has  to  yield  in  such  case  it  Is  the  foot 
passenger,  because  it  is  more  easy  for  him 
to  get  out  of  the  road  than  for  the  loaded 
wagon.  Second.  That  the  Jury,  In  order  to 
convict  the  defendant,  Howard  Lewis,  must 
believe  beyond  a  reasonable  doubt  that  he 
had  charge  or  control  of  the  horse  when  the 
colIlBlon  happened. 

Argued  before  LORE,  0.  J,  and  GRUBB 
and  PENNEWILL,  JJ. 

Herbert  H.  Ward,  Atty.  Gen„  for  the  State. 
J.  Frank  Ball,  for  defendant. 

LORE,  C  J.  (charging  Jury),  Howard 
Lewis,  the  defendant  in  this  case.  Is  charged 
with  an  assault  and  battery.  An  assault  Is 
an  attempt  to  do  violence  to  the  person  of 
another  with  the  means  at  hand  of  carrying 
that  Intention  Into  execution.  The  battery 
Is  the  actual  infliction  of  the  injury,  however 
Blight  that  may  be.  If  you  should  find  from 
the  evidence  In  this  case  that  the  horse 
which  wns  attached  to  the  wagon  was  will- 
fully or  Intentionally  driven  Into  or  forced 
in  contact  with  the  person  of  Mrs.  Lucy 
Hallett  on  the  occasion  which  is  charged  in 
this  Indictment  by  some  person,  we  say  to 
you  tbat  that  would  constitute  an  assault 
and  battery  In  law.  If,  at  the  time  the 
horse's  head  came  In  contact  with  the  per- 
son of  Mrs.  Lucy  Hallett,  the  horse  and 
wagon  were  under  the  control  and  manage- 
ment of  Howard  Lewis,  the  defendant,  then 
he  would  be  the  person  who  would  be  liable. 
He  would  be  equally  so,  gentlemen,  although 
he  did  not  have  hold  of  the  lines,  or  the 
limnedlate  guidance  of  the  horse  and  wagon, 
tf  be  was  there  present  gliding,  procuring. 


commandhig,  counseling,  or  assisting  the 
person  who  had  hold  of  the  lines  and  who 
was  managing  the  horse  and  wagon.  We 
have  been  asked  to  charge  you  with  respect 
to  the  right  of  way  of  a  foot  passenger  and 
a  loaded  team  apon  a  public  highway.  It 
Is  conceded  that  the  road  between  Middle- 
town  and  Odessa  Is  a  public  highway.  That 
highway  Is  open,  gentlemen,  in  all  its  lengtb 
and  breadth  to  the. reasonable,  common,  and 
equal  use  of  people  on  foot  and  on  horse- 
back or  In  vehicles.  The  law  upon  this 
question  has  been  very  clearly  laid  down  in 
the  case  of  McLane  v.  Sbarpe,  2  Har.  483: 
"Where  one  undertakes  to  pass  another,  be 
who  passes  undertakes  to  go  by  at  his  own 
peril,  if  the  other  carriage  leaves  him  road 
enough;  and  even  when  a  horse  In  a  gig 
has  balked  or  stopped  on  the  highway,  the 
driver  of  a  carriage  behind,  wishing  to  pass, 
is  bound  to  stop  If  there  be  not  road  enough 
left  for  both  carriages;  for,  although  every 
man  has  a  right  to  pass  on  the  public  road, 
yet  be  must  take  reasonable  care  to  exercise 
that  right  so  as  not  to  Injure  another."  Hav- 
ing stated  to  you  what  constitutes  the  c^emie 
of  assault  and  battery,  and  also  the  law  as  it 
relates  to  the  highway,  it  is  now  for  you, 
from  the  evidence  before  you,  to  inquire 
whether  the  defendant  is  guilty  of  assault 
and  battery  or  not  guilty.  If,  after  a  care- 
ful consideration  of  the  evidence,  there  is  a 
reasonable  doubt  in  your  minds  as  to  the 
guilt  of  the  defendant,  that  doubt  should 
Inure  to  the  benefit  of  the  accused.    . 

Verdict,  Kot  guilty. 


(4  Pen.  »u 
HAWKINS  V.  HALL. 
(Superior  Court  of  Delaware.    Kent.    April  29, 
1903.) 

RHFBRBBS"  BBPORT-PAILUHB  TO  SHOW  THAT 

ALL  REFEREEiS  ACTEI>-AUSND- 

HENT— RBUAND. 

1.  Where  a  report  of  three  referees  is  signed 
by  only  two  of  them,  and  does  not  show  that 
the  other  acted,  it  will  be  remanded  to  the  ref- 
erees for  amendment. 

Action  by  Samuel  W.  Hall  against  John 
D.  Hawkins,  in  which  certain  questions  were 
referred  to  referees.  On  application  to 
amend  the  report.    Report  remanded. 

Application  to  amend  the  report  of  refer- 
ees. In  the  above-stated  case  the  referees 
were  duly  qualified,  and,  after  hearing  the 
proofs  and  allegations  of  the  parties,  two 
who  favored  the  report  signed  the  same,  but 
the  one  dissenting  did  not  sign.  The  report 
failed  to  show  that  the  three  referees  acted. 
Mr.  Ridgely  asked  that  the  report  be  amend- 
ed so  as  to  conform  to  the  facts,  and  show 
that  all  of  the  referees  acted. 

Argued  before  LORE,  a  X,  and  SPRU- 
ANCB  and  BOYOB,  JJ. 

Henry  Ridgely,  Jr.,  for  plaintiff.  Richard 
R.  Kenney  and  Arley  B.  Magee,  for  defend- 
ant. 
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LORE,  0.  J.  We  understand  that  the  ap- 
pBcatlon  is  to  remand  the  report  to  the  ref- 
erees, so  that  they  may  correct  it 

Kr.  Bldgely:  The  motion  was  to  amend, 
and  that  can  be  done  by  remanding. 

Mr.  Kenney  objected  to  the  report  being 
ronanded  to  the  referees,  contending  that 
there  was  no  such  practice  known  to  the 
members  of  the  Kent  connty  bar,  and  Inquir- 
ed whether  the  court,  in  a  case  of  this  kind, 
could  bring  the  parties  themselves  into  court 
and  eacamlne  them. 

SPRUANCE,  3,  We  have  not  reached  that 
stage  yet.  We  do  not  know  what  sort  of  an 
amendment  they  will  make  to  this  report 

LORE,  0.  J.  We  send  it  to  the  persons 
wlio  are  presumed  to  know.  If,  when  It 
comes  back,  it  shows  that  all  three  referees 
did  not  act  and  hear  the  allegations,  and 
that  two  of  them  only  acted  and  made  the 
decision,  yon  can  then  except  to  that  We 
remand  this  report  to  the  referees  to  amend 
It  according  to  the  facts.  If  there  be  any  ex- 
ception, we  will  hear  it  afterwards. 


(4  F«a.  IM) 

VOORE  T.  0.  H.  PEARSON  PACKING  CO. 

(Superior  Court  of  Delaware.    Kent    April  27, 

1803.) 

JtrSTICBS    or  THB    peace— At>PXAI/-TIMB!   OF 
TRIAL. 

1.  Rer.  Code,  c.  89,  p.  755,  |  26,  provides 
that  an  appeal  from  a  judgment  of  a  justice 
ahall  be  entered  in  the  superior  court  ou  or  be- 
fore the  first  day  of  the  term  next  after  the 
appeal,  and  on  delivery  of  the  transcript  the 
prothoDotary  shall  isue  summons;  that  the 
pleadings  eJiail  be  as  in  other  cases,  but  the 
trial  shall  oe  had  at  the  first  term,  unless  the 
court  continue  the  cause.  Held  that,  where 
the  transcript  was  filed  between  adjournment 
of  October  term  and  before  the  beginniue  of  the 
April  term,  the  case  was  properly  placed  on  the 
trial  list  for  the  April  term. 

Appeal  from  Justice  of  the  Peace. 

Action  by  the  C.  H.  Pearson  Packing  Com- 
pany against  George  W.  Moore..  Judgment 
for  plaintiff.  Defendant  appeals.  Applica- 
tlou  for  continuance  refused. 

Tbe  transcript  was  filed  between  the  ad- 
journment of  the  October  term,  1802,  and  the 
beginning  of  the  April  term,  1803,  and  the 
case  was  placed  upon  the  trial  list  for  said 
April  term.  Counsel  for  plaintiff  contended 
that  the  case  should  not  be  placed  on  the 
trial  list  it  being  the  first  term  after  the 
filing  of  the  transcript  and  that  this  being 
the  apiiearance  term,  the  case  was  not  at  is- 
sue, and  they  therefore  asked  that  It  be  con- 
tinued until  the  next  term.  Mr.  Rldgely  op- 
posed the  application,  contending  that  the 
case  was  properly  on  the  trial  list  and  tliat 
the  first  term  after  the  filing  of  the  transcript 
was  the  trial  term  In  appeal  cases,  as  provid- 
ed by  the  statute. 

Argued  before  LORE,  a  J^  and  SPRU- 
ANCB  and  BOTCB^  JJ. 


Richard  R.  Kenney  and  Arley  B.  Magee,  for 
appellant  Henry  Ridgely,  Jr.,  for  reqrand- 
ent 

LORE,  O.  J.  The  statute  (Rev.  Code,  a  88. 
I  26,  p.  755)  provides  that  the  trial  shall  b« 
had  at  the  first  term,  and  the  appeal  shall  be 
placed  upon  the  trial  list  at  the  first  term  aft- 
er the  filing  of  the  transcript,  and  be  tried 
then  unless  continued  by  the  court  for  cause. 
As  the  counsel  for  plaintiff  below  (respond- 
ent) asks  for  trial,  and  no  legal  ground  for 
continuance  has  been  laid,  and  it  being  prop- 
erly placed  upon  the  trial  list  we  hold  that  it 
must  be  tried  at  this  term. 


(4  Pen.  Ut) 
STATE  V.  HARRIQAN. 

(Court  of  General  Sessions  of  Delaware,    New 
Caatle.     Nov.  20,  1902.) 

ASSAULT  AND  BATTERY— STATUTES— WIFB- 
BEATINa. 

1.  On  a  prosecution  for  wlfe-beatlng  under 
Act  Feb.  22,  1901  (22  DeL  Laws,  p.  493.  c 
204),  making  it  an  offense  for  any  husband  to 
beat  his  wife,  the  jury  most  be  satisfied  from 
the  evidence  that  defendant  Is  the  husband  of 
the  woman. 

2.  A  single  blow  may  constitute  beating  with- 
in the  statute,  though  the  jury  may  consider  tbe 
character  of  the  blow,  and  whether  it  amounts 
to  a  beating. 

3.  An  assault  Is  an  unlawful  attempt  to  do 
violence  to  the  person  of  another. 

•  4.  A  battery  Is  the  accomplishment  of  an  un- 
lawful attempt  to  do  violence  to  the  person 
of  auother. 

5.  No  mere'  words,  however  vexstlous  they 
may  be,  will  justify  sn  sssault  or  battery. 

0.  Where  one  Is  assaulted,  it  Is  bis  first  duty 
to  get  out  of  the  way,  but,  if  he  cannot  reason- 
ably do  80,  he  may  use  as  much  force  as  is 
necessary  to  stay  tbe  act  of  violence  against 
him  or  protect  his  person  from  injury;  but  if 
he  uses  more  foroe  than  is  necessary,  he  is 
guilty  of  a  wrongful  assault 

Jeremiah  Harrlgan  was  convicted  of  wtte- 
beatlng. 

Argued  before  SPRUANCE  and  ORHBB, 
JJ. 

Rol>ert  H.  Riclurds,  Dep.  Atty.  Gen.,  for 
tbe  State  Daniel  O,  Hastings,  for  defend- 
ant 

SPRUANCE,  J.  (charging  jtiry):  Jeremiah 
Harrlgan  stands  indicted  under  a  statute 
passed  by  the  Legislature  of  this  state  on 
February  22,  1801,  tbe  material  part  of 
which  is:  "That  if  any  person  being  the  hus- 
band of  any  woman,  shall  assault  and  strike 
or  beat  hla  wife  he  shall  be  deemed  guilty 
of  a  misdemeanor."  22  Del.  Laws,  p.  483,  c. 
204.  Xbe  charge  In  this  Indictment  is  "that 
Jeremiah  Harrlgan,  being  then  and  there  the 
husband  of  a  certain  woman,  to  wit  Elisa- 
beth Harrigan,  did  then  and  there  assault 
and  beat  her,  the  said  Elizabeth  Harrigan, 
she,  tbe  said  Elisabeth  Harrlgan,  being  th«i 
and  there  the  wife  of  tbe  said  Jeremiah  Har^ 
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rlgan."  Ton  will  notice  that  this  offense  Is 
not  an  ordinary  case  of  assault  and  battery. 
It  is  a  statutory  offense,  and  to  convict,  yon 
must  be  satisfied  from  the  evidence  that  this 
man  Is  the  husband  of  the  woman  who  is 
alleged  to  be  his  wife,  and  that  be  did  as- 
sault and  beat  her. 

The  counsel  for  the  defendant  has  asked 
us  to  say  to  you  that.  If  you  are  satisfied 
from  the  evidence  that  Jeremiah  Harrigan 
struck  lus  wife  but  a  single  blow,  that  you 
cannot  convict  him  under  this  Indictment. 
We  cannot  so  instruct  you.  Tou  have  heard 
the  evidence,  and  you  may  find  him  guilty 
if  you  find  from  the  evidence  that  he  struck 
her  only  a  single  unlawful  blow.  Of  course, 
you  ore  to  consider  the  character  of  the 
blow  and  whether  it  comes  up  to  the  mea- 
sure of  beating.  As  you  have  often  been 
told,  an  assault  Is  an  unlawful  attempt  to 
do  violence  to  the  person  of  another,  and  a 
battery  is  the  actual  accomplishment  of  such 
attempt  No  mfere  words,  however  opprobri- 
ous or  vexatious  they  may  be,  will  Justify 
even  an  assault,  much  less  a  battery.  Where 
one  Is  assaulted  It  Is  his  first  duty  to  get  out 
of  the  way.  If  he  cannot  reasonably  do  so, 
be  may  use  Just  so  much  force  as  is  neces- 
sary to  stay  the  act  of  violence  against  him, 
or  to  protect  his  life  or  his  person  from  in- 
jury. If  he  uses  more  force  than  Is  neces- 
sary for  the  purpose,  he  is  himself  guilty  of 
an  unlawful  assault  If  you  find  that  Jere- 
miah Harrigan  did  assault  and  beat  his 
wife,  it  is  your  duty  to  find  a  verdict  of 
guilty.  If,  on  the  contrary,  upon  all  the  evi- 
dence, you  are  not  so  satisfied,  you  are 
bound  to  find  a  verdict  of  not  guilty. 

Verdict:    Guilty. 


(4  Pen.  tG9) 

McDANIEL    T.    TOWNSEND. 

(Superior  Coart  of  Delaware.    New  Oastlo. 

June  2,  1903.) 

JUDGMENT— VACATION— LIMITATIONS- 
FAILURE  TO  PLEAD. 

1.  A  judgment  by  default  for  plaintiff  in  an 
action  for  tort  will  not  be  vacated  because  suit 
was  not  brought  within  one  year,  as  required  by 
20  Laws  Del.  p.  712,  c.  594,  as  such  defense 
must  be  pleaded. 

Action  by  Henry  McDaniel,  by  his  next 
friend,  against  Charles  De  K.  Townsend. 
On  rule  to  show  cause  why  a  Judgment  for 
plaintiff  should  not  be  stricken  out  and  va- 
cated.   Rule  discharged. 

Cause  of  action  was  for  damages  for  In- 
juries occasioned  on  September  23,  1900,  to 
the  plaintiff  by  reason  of  the  collapsing  of  a 
brick  building  owned  by  defendant  in  the 
city  of  New  Castle,  Del.  Writ  issued  Jan- 
uary 20,  1902.  Lands  attached.  Narr.  filed 
same  day,  and,  on  motica  of  plaintiff's  attor- 
ney, judgment  for  want  of  an  appearance. 
May  28,  1902,  the  following  peUtlon  in  said 
case,   BUK>orted  by  afildavit  of  defendant, 


was  filed:  "In  the  Superior  Qourt  of  tlie 
State  of  Delaware,  in  and  for  New  Castle 
County.  *  •  •  City  of  New  York,  Coun- 
ty of  New  York— SB.:  Personally  appeared 
before  me,  Mortimer  S.  Brown,  a-notary  pub- 
lic In  and  for  the  state  and  county  of  New 
York,  residing  in  the  dty  of  New  York, 
Charles  De  K.  Townsend,  the  defendant  in 
the  above-stated  suit  who,  being  by  me 
solemnly  sworn,  deposes  and  says  that  the 
above  action  is  brought  for  the'  recovery  of 
damages  upon  a  claim  for  alleged  personal  in- 
juries to  said  plaintiff;  that  the  said  alleged 
personal  injuries  were  received  by  said  plain- 
tiff on  the  23d  of  Sq)tember,  A.  D.  1900; 
that  the  said  action  was  brought  and  the  said 
suit  of  foreign  attachment  was  issued  out  of 
the  said  superior  court  on  the  20tb  of  Jan- 
uary, A.  D.  1902;  and  that  the  said  action 
was  brought  after  the  expiration  of  one  year 
from  the  date  upon  which  it  is  claimed  that 
such  alleged  injuries  were  sustained.  •  •  •" 
On  motion  of  Alexander  B.  Cooper,  rule 
granted  upon  plaintiff  that  the  proceedings 
be  stayed  or  dismissed,  or  the  action  stricken 
from  the  record,  and  property  attached  be 
discharged.  Plaintiff's  counsel  accepts  serv- 
ice of  said  rule  May  28, 1902.  June  26,  1902. 
after  argument  by  respective  counsel,  rule 
discharged.  March  4,  1903,  amount  ascer- 
tained by  Inquisition  at  bar,  $5,000.  March 
7,  1903,  petition  and  affidavit  filed,  and,  on 
motion  of  Alexander  B.  Cooper,  rule  granted 
upon  plaintiff  to  show  cause  why  the  inquisi- 
tion in  the  above  case  should  not  be  set  aside, 
and  a  new  trial  had.  May  28,  1903,  affidavit 
filed,  and,  on  motion  of  Alexander  B.  Coop- 
er, rule  granted  upon  plaintiff  to  show  cause 
why  the  Judgment  in  the  above  case  should 
not  be  stricken  off  and  vacated  on  the  ground 
that  the  action  was  not  commenced  within 
one  year,  as  required  by  20  Laws  Del.  p.  712, 
c.  594.  Plaintiff  claimed  that  failure  to  plead 
limitations  waived  the  bar  of  the  statute. 
Argued  before  LORE,  tt  J.,  aijd  GRUBB 
and  PENNEWILL,  JJ. 

William  S.  miles,  for  plalnOff.  Alexander 
B.  Cooper  (special  appearance),  for  defend- 
ant 

LORE,  O.  J.  The  court  are  unanimous 
that  both  of  these  rules  ought  to  be  dischar- 
ged, and  so  order. 


(4  Pan.  119) 
In  re  WARTHMAN. 
(Superior  Court  of  Delaware.    Kent    May  8, 
1903.) 

JUDGMENTS— DEFAULT— APPLICATION  TO 

OPEN- FOREIGN  ATTACHMENT 

-DISSOLUTION. 

1.  Where  a  judgment  lias  been  rendered 
against  defendant  m  foreign  attachment,  and 
he  alleged  in  au  application  to  open  the  same 
and  for  permission  to  defend  that  he  had  bad  no 
notice  of  the  proceedings,  and  had  not  there- 
fore, appeared,  and  that  he  was  not  indebted  to 
the  plaintiff,  and  had  a  just  and  legal  defenae 
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to  the  whole  cause  of  action,  his  application  to 
open  the  jndgmeut  will  be  granted. 

2.  Where  defendant  was  sued  by  foreign  at- 
tachment, and  a  judgment  recovered  was  sub- 
seqaently  opened  to  permit  defendant  to  de- 
fend, the  attachment  would  be  retained,  sub- 
ject to  the  further  order  of  the  conrt. 

Application  by  John  Warthman  to  open  a 
judgment  in  an  action  against  him  by  for- 
eign attachment.    Application  granted. 

The  petition  was  In  the  following  form, 
to  wit: 

"The  petition  of  John  Warthman,  of  the 
town  of  Port  NorrlB,  and  state  of  New  Jer- 
sey, respectfully  represents:  That  at  the 
October  term,  A.  D.  1902,  of  this  court,  a 
Judgment  upon  foreign  attachment  proceed- 
ings at  the  suit  of  Hezeklah  Harrington  was 
recovered  against  your  petitioner  for  the  sum 
of  two  hundred  and  ninety-two  dollars  and 
nlnety-slx  cents,  said  judgment  being  of  rec- 
ord in  the  office  of  the  prothonotary  of  this 
court  In  continuance  docket  No.  18,  page  29. 
Tbat  the  writ  of  foreign  attachment  upon 
whtcb  said  judgment  was  obtained  was  Is- 
sued out  of  this  court  on  the  18th  day  of 
&Iarch.  A.  D.  1902,  the  same  being  No.  89 
to  the  April  term,  1902,  of  this  court  That 
your  petitioner  had  no  notice  or  knowledge 
of  the  said  proceedings,  nor  the  issuance  of 
the  said  writ  of  foreign  attachment,  nor  the 
recovery  of  the  said  Judgment,  and  that  be 
was  not  present  in  person  or  by  attorney 
at  the  rendition  of  the  judgment  aforesaid, 
nor  at  any  stage  of  the  proceedings.  That 
your  petitioner  was  never  informed  by  the 
said  Hezekiah  Harrington,  nor  by  any  one 
for  blm,  of  any  claim  against  him,  nor  did 
be  know  that  any  such  existed  until  after 
the  rendition  of  the  said  Judgment  and  tbe 
holding  of  the  Inquisltloi;  thereon.  That  to 
the  best  of  his  knowledge  and  belief  he  is  not 
now,  nor  was  he  at  the  time  of  the  issuance 
of  the  said  writ  of  foreign  attachment.  In- 
debted to  the  said  Hezeklah  Harrington  In 
any  amount  whatever.  That  your  petitioner 
has  a  Just  and  legal  defense  to  the  whole 
of  the  cause  of  action  In  the  said  suit.  Your 
petitioner  therefore  prays  that  the  said  Judg- 
ment may  be  opened,  and  that  he  may  be 
permitted  to  appear  in  this  court,  and  dis- 
prove or  avoid  the  said  debt  or  claim;  and 
he  will  ever  pray,"  etc.  The  above  petition 
was  duly  signed  and  sworn  to.  The  prop- 
erty attached  was  stock  of  the  First  Na- 
tional Bank  of  Harrington. 

Argued  before  LORE,  a  X,  and  SPRU- 
ANCE  and  BOYCE,  JJ. 

James  H.  Hughes,  for  plaintiff.  George 
M.  Jones,  for  defendant. 

Mr.  Jones  asked  that  be  be  allowed  to  en- 
ter Into  a  recognizance,  appear  In  court,  and 
move  to  dissolve  the  attachment 

LORE,  CL  J.  Your  application  Is  to  open 
the  Judgment  for  tbe  purpose  of  ascertaining 

T  t.  8m  Attaebmant,  vol.  6,  Cent  Dig.  |  7S1 


what  is  due  thereon,  if  anything.  The  judg- 
ment is  opened  for  that  purpose,  but  tbe  at- 
tachment remains.  It  is  not  dissolved.  Un- 
til we  dispose  of  this  question,  the  property 
is  held  by  the  attachment,  subject  to  the 
Judgment  of  the  court 


(4  Pen.  S6S) 
KENNEDY  ▼.  DELAWARE  COTTON  CO, 
(Superior  Court  of  Delaware.    New  Castle. 
June  1,  1903.) 

MASTER  AND  SERVANT— DEATH   OP  SERVANT 
— DBCLARATIONS— ACTS    OP    NEGLI- 
GENCE—BPBCIPICATIONS. 

1.  In  an  acti6n  for  the  death  of  a  servant,  a 
narr.  averring  that  deceased  was  employed  by 
defendant,  and  stationed  at  a  machine  known  as 
a  "calender,"  and  that  the  appliances  connected 
therewith,  which  were  dangerous  to  life,  were 
unprotected,  and  moved  by  steam  power,  and 
that  by  means  of  the  premises  such  deceased 
was  caught,  bruised,  and  instantly  killed  hy 
such  machine  and  appliances,  was  not  demurra- 
ble for  indeBniteness. 

2.  Counts  in  a  narr,  to  recover  damages  for 
the  death  of  a  servant  alleged  to  have  been 
caused  by  defendant's  negligence  in  failing  to 
keep  a  particular  machine  in  repair,  and  in 
omitting  to  provide  sufficient  ius^umentalities 
and  guards  for  the  protection  of  snch  servant^ 
were  demurrable,  where  they  did  not  specify 
in  what  respect  defendant  omitted  to  repair  the 
machine,  or  what  appliances  defendant  omit- 
ted to  provide. 

3.  A  count  in  a  narr,  for  the  death  of  a  serv- 
ant, alleging  negligence  in  carelessly  starting 
a  certain  machine  without  notifying  deceased, 
was  insufficient,  where  it  did  not  designate  the 
particular  machine  claimed  to  have  been  negli- 
gently started. 

Action  by  James  Lea  Kennedy  against  tbe 
Delaware  Cotton  Company.  On  demurrer  to 
narr.    Sustained,  except  as  to  first  count 

Action  on  the  case  by  the  father  of  the 
plaintiff  for  damages  by  the  latter's  death, 
alleged  to  have  been  occasioned  by  the  neg- 
ligence of  the  defendant.  The  narr.  consist- 
ed of  seven  counts,  all  of  whlcli  were  de- 
murred to  by  the  defendant,  except  the  sec- 
ond count. 

Argued  before  LORE,  C.  J„  and  GRUBB 
and  PBNNEWIUU  JJ. 

Levin  F.  Melson,  for  plaintiff.  William 
S.  Hllles,  for  defendant 

The  allegations  contained  In  the  first  count 
of  the  narr.  were,  inter  alia,  as  follows:  "(1) 
For  that  whereas,  heretofore,  to  wit,  at  the 
time  of  the  committing  of  tiie  gn^evances 
hereinafter  mentioned,  the  said  the  Delaware 
Cotton  Company,  the  defendant  above  named, 
was,  and  still  la,  a  corporation  existing  un- 
der the  laws  of  the  state  of  Delaware,  In 
control  of  and  operating  a  certain  factory  at 
tbe  city  of  Wilmington,  In  the  county  of  New 
Castle  aforesaid,  and  the  said  plaintlfTs  sou 
James  Lea  Kennedy  was  then  and  there  a 
minor  hired  and  employed  by  the  said  de- 
fendant to  work  for  It  In  its  said  factory. 
And  the  said  plaintiff  avers  that  heretofore, 
to  wit,  on  the  25th  day  of  October,  A.  D. 
1901,  at  New  Castle  county  aforesaid,  the  . 
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said  Jamu  Lea  Kennedy,  then  and  there  a 
minor  under  the  age  of  fourteen  years  and 
a  half,  to  the  knowledge  of  said  defendant, 
was  employed  by  said  defendant  In  a  certain 
loom  In  its  Bald  factory,  known  as  the  'fin- 
ishing room,'  and  that  the  said  defendant 
then  and  there  negligently  and  carelessly,  in 
violation  of  law,  employed  the  said  James 
Lea  Kennedy  in  a  place  unsafe  and  danger- 
ous to  the  life  and  limb  of  blm,  the  said 
James  Lea  Kennedy,  to  wit,  at,  near,  or  on 
a  certain  machine  known  as  a  'calender,* 
and  the  appliances  connected  thereto,  they 
being  then  and  there  uncovered,  unprotected, 
and  moved  by  steam  power,  and  thereby  and 
by  means  of  the  premises  the  said  James 
Lea  Kennedy,  who  was  then  and  there  in 
the  exercise  of  due  care  and  caution  on  his 
part,  to  wit,  on  the  day  and  year  aforesaid, 
at  New  Oastle  county  aforesaid,  was  caught, 
bruised,  mangled,  and  instantly  killed  by  said 
machine  and  appliances,"  etc. 

The  demurrers  to  the  first  count  were  as 
follows:  "(1)  That  the  said  count  la  uncer- 
tain and  indefinite.  (2)  That  there  Is  no  con- 
nection between  the  alleged  negligence  of 
the  defendant  and  the  injury  to  James  Lea 
Kennedy  set  forth  In  said  count.  (3)  That 
It  does  not  appear  from  the  said  count  In 
what  particular  said  defendant  has  violated 
any  law  of  the  state  of  Delaware.  (4)  It 
does  not  appear  therefrom  what  appliacces 
were  uncovered  or  unprotected." 

Mr.  Hllles:  My  cause  of  demurrer  to  that 
count  is  that  it  is  uncertain  and  indefinite. 

LORE,  G.  J.  We  think  that  the  first  count 
Is  sufficient  It  avers  that  the  deceased  was 
employed  at  the  place  or  macliine  known  as 
a  "calender,"  with  the  appliances  connected 
therewith,  which  was  dangerous  to  life,  be- 
ing then  and  there  uncovered,  unprotected, 
and  moved  by  steam  power,  and  that  by 
means  of  the  premises  said  James  Lea  Ken- 
nedy was  caught,  bruised,  mangled,  and  in- 
stantly killed  by  th6  said  machine  and  the 
appliances.  We  overrule  the  demurrer  as  to 
that  count. 

.  Mr.  Hllles:  I  will  ask  leave  to  plead  to  that 
count.  Now  we  come  to  the  third  count, 
which  states,  as  to  the  calender,  that  "the 
said  defendant  negligently  and  carelessly 
suffered  and  i)erraltted  a  certain  calender  to 
be  out  of  order  and  repair,  whereby  the  said 
James  Lea  Kennedy,  who  was  then  and  there 
engaged  in  his  occupation  as  aforesaid,  and 
at  work  upon  the  said  calender,  in  the  exer- 
cise of  due  care  and  caution  on  his  part,  was, 
by  reason  of  said  calender  so  being  out  of 
order  and  repair  as  aforesaid,  thereby  great- 
ly Injured,  and  *  •  •  by  means  of  the 
premises  instantly  killed,"  etc.  The  defend- 
ant is  not  Informed  by  that  count  whether 
the  deceased  was  hurt  with  the  same  cal- 
ender that  was  out  of  order,  nor  Is  It  alleged 
In  what  particular  it  waa  out  of  order  and 
,  repair. 


LORE,  C.  7.  The  thhrd  count  comes  direct- 
ly within  the  decision  in  the  case  of  Clark  v. 
Diamond  State  Steel  Company,  2  FennewlII, 
C22,  47  Atl.  1014.  We  sustain  the  dexurrer 
to  the  third  count,  because  the  narr.  does  not 
specify  In  what  respect  the  defendant  omit- 
ted to  provide  for  the  repair  pr  keeping  In  re- 
pair of  the  machine. 

Mr.  Melson:    That  win  apply  also  to  No.  8. 

LORE,  C.  J.  The  demurrer  as  to  No.  8  and 
No.  6  Is  sustained. 

Mr.  Hllles:  The  fourth  count  alleges  "that 
the  defendant  negligently  and  carelessly  omit- 
ted to  provide  for  a  certain  machine  In  the 
said  factory,  known  as  a  'calender,'  sufficient 
tools,  Instrumentalities,  and  proper  guards 
for  the  protection  of  the  said  James  Lea 
Kennedy,  working  thereon,  whereby  the  said 
James  Lea  Kennedy,  who  th«i  and  there,  to 
wit,  on  the  25th  day  of  October,  1901,  at  New 
Castle  county  aforesaid,  in  the  exercise  of 
due  care  and  caution  on  his  part,  was  so 
greatly  bruised  and  Injured  that  he  after- 
wards, to  wit,  on  the  same  day,  died,  of  and 
from  the  bruises  and  Injuries  so  received  as 
aforesaid,"  through  the  negligence  of  the 
said  defendant,  etc.  -  My  demurrers  to  that 
count  are:  (1)  It  does  not  appear  therefrom 
what  tools,  instrumentalities,  or  proper  guards 
should  have  been  placed  on  the  said  calsnder; 
(2)  there  Is  no  connection  between  the  allega- 
tion of  negligence  In  the  said  count  and  the 
Injury  to  the  said  James  Lea  Kennedy. 

LORE,  C.  J.  That  count  does  not  state 
what  the  defendant  omitted  to  provide  that 
he  should  have  provided.  The  narr.  must 
give  the  defendant  reasonable  notice  of  what 
he  Is  to  meet  We  sustain  the  demurrer  to 
No.  4. 

Mr.  Hllles:  The  fifth  count  alleges  that 
the  said  plaintiff  "was  in  the  said  factory,  at, 
near,  or  on  one  certain  machine  of  the  said 
defendant;  that  the  said  defendant  then  and 
there  knew,  or  by  the  exercise  of  due  care 
and  caution  should  have  knovni,  of  said 
James  Lea  Kennedy's  said  situation  and  posi- 
tion, yet  the  said  defendant  In  disregard  of 
Its  duty  to  him  In  that  behalf,  negligently 
and  carelessly  started  or  put  in  motion  the 
said  machine,  without  giving  proper  notice 
or  warning  to  the  said  James  Lea  Kennedy, 
whereby  the  said  James  Lea  Kennedy,  who 
was  then  and  there  in  the  exercise  of  due 
care  and  caution  on  his  part,  to  wit,  on  the 
day  and  year  aforesaid,  at  New  Castle  coun- 
ty aforesaid,  was  thereby  crushed  and  kill- 
ed," etc.  Our  demurrers  to  that  count  are 
(1)  that  the  said  count  is  uncertain.  (2)  It 
does  not  appear  therefrom  what  duty,  if  any, 
the  defendant  owed  to  the  said  James  Lea 
Kennedy  as  to  giving  notice  Of  the  starting 
of  the  said  machine. 

LORE,  C.  J.  '  That  count  la  Insufficient,  be- 
cause It  does  not  designate  any  particular 
machine.    The  declaration  must  notify  the 
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defendant  of  what  he  la  to  meet    We  sus- 
tain the  demurrers  to  the  fifth  count 

Mr.  HlDes:  The  seventh  count  is  similar 
to  the  sixth— not  statins  the  name  of  the 
machine. 

IX>RE,  G.  J.  We  have  Just  ruled  upon 
that.  It  must  specify  the  machine.  We  over- 
mle  the  demurrer  to  the  first  count,  and  sus- 
tain the  demurrers  to  the  third,  fourth,  fifth, 
sixth,  apd  seventh  counts. 

At  the  election  of  the  plaintiff's  counsel, 
Judgment  of  respondeat  ouster  was  entered, 
leave  being  given  defendant  to  amend. 


(75  oona.  6(7) 

7BISBIE  T.  MORBIS  et  aL 

(Supreme  Court  of  Errors  of  ConnectlcTit    June 

4,  1903.) 

MAUCIOnS    PROSECUTION— AFFOINTURMT    OF 

CONSERVATOR— OUTSTANDINO  JVDOMaNT 

-PROBABLE  CAUSE. 

1.  Oen.  St  1902,  §  1105,  provides  that  if  one 
riiaU  commence  a  suit  against  another  without 
probable  cause  and  with  malicious  intent  he 
shall  snifer  treble  damages.  Held,  that  the  fact 
that  the  judgment  of  a  probate  court  appointing 
a  conservator  for  plaintiff  was  outstanding  ana 
mappealed  from  was  conclusive  against  him 
in  his  action  under  the  statute  against  the 
selectmen  for  instituting  the  proceedings,  since 
it  showed  probable  cause. 

Aiq>eal  from  Superior  Court,  New  Haven 
County;  Milton  A.  Bbumway,  Judge. 

Action,  for  the  malicious  prosecution  of  a 
dvll  suit  by  Walter  L.  Frisble  against  Perry 
O.  Morris  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    A£9rmed. 

Wilson  H.  Pierce  and  Percy  B.  Bryant  for 
appelant  Lncien  F.  Burpee  and  Terrence 
F.  Oanuody,  for  appellees. 

TORBANCE,  O.  J.  The  Statute  (Gen.  St 
1802,  f  1105)  provides,  tai  substance,  that  if 
any  person  stiall  oommence  and  prosecute  any 
suit  or  complaint  against  another  "without 
probable  cause,  and  with  a  malicious  Intent 
to  nnjostly  vex  and  trouble  him,  he  shall  pay 
him  treble  damages."  This  statute  appears 
to  have  been  first  enacted  in  1872  (Revision 
of  1806,  p.  671,  tit  167),  and  it  has,  with 
some  changes  in  phraseology,  formed  part  of 
our  law  ever  since.  The  present  action  is 
brooght  upon  this  statute.  The  complaint 
sets  forth.  In  paragraph  1,  the  following  tacts: 

"On  July  2,  1900,  the  defendants  brought 
an  appIlcatiMi  against  the  plaintiff  to  the  pro- 
bate court  for  the  district  of  Waterbury, 
clatmlng  ttie  appointment  of  a  conservator 
over  tile  plalntUC,  and  caused  said  application 
to  be  served  upon  him,  retomable  to  said  pro- 
bate court  on  the  14th  day  of  July,  1900,  and 
on  said  day  prosecuted  said  application 
against  the  plaintiff." 

The  remaining  paragrairtis  of  the  complaint 
(2,  8,  4)  allege,  in  substance,  that  said  appU- 
estlon  was  commenced  and  prosecuted  wlth- 
•ot  prMbabla  ca'use,  and  with  a  malicious  In- 


tent tlnjustly  to'vel  and  trouble  the  plaintiff, 
and  had  caused  him  a  loss  of  9460.  The  first 
paragraph  of  the  answer  denied  the  allega- 
tions coBtabied  in  paragraphs  2,  8,  and  4  of 
the  complaint;  and  the  remaining  paragraphs 
of  the  answer  (2,  3,  4,  6,  6,  7,  8)  set  up,  In 
substance,  the  following  facts:  (2)  The  de- 
fendants were  selectmen  of  Waterbury  dur- 
ing the  year  ending  October  1,  1900;  (3)  the 
town  of  Waterbury  is  hi  the  probate  dlBtrld 
of  Waterbury;  (4  and  6)  during  the  year  last 
aforesaid  the  plaintiff  resided  and  had  h^ 
domicile  and  had  a  large  amount  of  property 
In  said  town  of  Waterbury;  (6)  "all  of  the 
acts  alleged  in  paragraph  1  of  the  complaint 
were  done  by  the  defendants,  acting  as  se- 
lectmen as  aforesaid,  pursuant  to  the  law  of 
this  state  in  such  case  made  and  provided"; 
(7  and  8)  on  July  14,  1000,  the  court  of  pro- 
bate aforesaid  appointed  a  conservator  over 
the  plaintiff,  on  the  application  set  forth  tn 
the  complaint  and  no  appeal  has  been  taken 
from  said  appointment. 

The  plaintiff  demurred  (m  the  following 
grounds:  (1)  "The  fact  that  the  defendants 
acted  in  the  capacity  of  selectmen  of  the  town 
of  Waterbury  does  not  constitute  a  legal  Jus- 
tification or  ezcnse  for  the  commission  of  the 
acts  alleged  in  the  plaintiff's  complaint;  (2) 
the  laws  therein  referred  to  do  not  authorize 
or  Justify  a  complaint  made  with  malicious 
Intent  unjustly  to  vex  and  trouble  the  person 
complained  of."  To  the  other  paragraphs  of 
the  answer,  setting  up  new  matter,  the  plain- 
tiff made  no  reply.  The  court  overmled  the 
demurrer.  The  plaintiff  then,  by  consent 
filed  a  reply  In  which  he  admitted  the  truth 
vt  all  the  new  matter  set  up  in  the  answer, 
except  that  contained  in  paragraph  6,  as  to 
which  he  alleged  that  he  bad  "no  knowledge 
or  information  sufficient  to  form  a  belief," 
and  left  the  defendants  to  their  proof. 

As  soon  as  this  reply  was  filed,  the  defend- 
ants, in  writing,  made  a  motion  for  Judgment 
in  their  favor,  "based  on  the  allegations  of 
the  plaintiff  in  his. complaint  and  his  admis- 
sions contained  in  his  reply"  to  the  answer. 
The  court  granted  the  motion,  and  rendered 
Judgment  for  the  defendants. 

The  reasons  of  appeal  are  based  solely  upon 
the  action  of  the  trial  court  In  overruling  the 
demurrer  and  in  granting  the  motion. 

An  action  brought  under  our  statute  for  the 
malicious  prosecution  of  a  civil  suit  "is  sub- 
ject to  the  same  general  principles  as  are 
actions  on  the  case,  for  malicious  prosecutions 
at  common  law."  Ooodspeed  v.  Kast  Had* 
dam  Bank,  22  Conn.  630,  635,  68  Am.  Dec. 
439.  In  actions  for  malicious  prosecutions 
and  In  actions  under  our  statute  for  vexatious 
suit  two  of  the  essential  allegations  are  (1) 
that  no  probable  cause  existed  for  Institut- 
ing the  prosecution  or  suit  coniplalned  of; 
and  (2)  that  such  prosecution  or  suit  termi- 
nated In  some  way  favorably  to  the  defend- 
ant therein.  1  Swift's  Digest  PP.  491,  494, 
047;  Munson  v.  Wlckwlre,  21  Conn.  513,  616; 
Wall  v.  Toomey,  62  Ooan.  86;  Thonq^aon  ▼. 
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Beacon  Valley  Rubber  Co.,  56  Conn.  493,  16 
Atl.  664.  So  long  aa  the  prosecution  claimed 
to  be  malicious,  or  the  suit  claimed  to  be 
Tezatloaa,  la  pending,  "it  cannot  be  known 
but  that  the  party  will  be  convicted  upon 
it,  or  that  it  was  commenced  and  carried  on 
from  motives  of  malice,  without  probable 
cause."  1  Swift's  Digest,  p.  481.  In  both 
actions,  if  It  appears  that  probable  cause  ex- 
isted, the  defendant  will  prevail,  even  though 
it  also  appear  that  he  instituted  the  proceed- 
ing complained  of  maliciously.  "Let  there  be 
ever  so  much  malice,  if  there  was  probable 
cause,  the  prosecution  was  Justifiable."  1 
Swift's  Digest,  pp.  491,  492;  Thompson  t. 
Beacon  Valley  Rubber  Co.,  56  Conn.  493,  16 
Atl.  554.  "For  maliciously  prosecuting  a 
good  cause  of  action  In  the  manner  provided 
by  law,  •  •  •  there  is  no  remedy,  be- 
cause there  ie  no  wrong."  Johnaon  t.  Reed, 
136  Mass.  421,  423.  Moreover,  If  In  the  ac- 
tion for  malicious  prosecution  or  for  vexa- 
tious suit  it  apt>ears  that  the  prosecution 
properly  ended  In  a  judgment  of  conviction, 
or  that  in  the  civil  suit  judgment  was  prop- 
erly rendered  against  the  defendant  therein, 
such  outstanding  judgment  is,  aa  a  general 
rule,  conclusive  evidence  of  the  existence  of 
probable  cause  for  instituting  the  prosecution 
or  the  suit.  "The  conviction  of  the  plalntifC 
is  justly  considered  as  conclusive  evidence 
of  probable  cause."  Carpenter,  J.,  in  Brown 
V.  Randall,  36  Conn.  66,  63,  4  Am.  Rep.  36; 
Monroe  v.  Maples,  1  Root,  653;  Ooodricli  v. 
Warner,  21  Conn.  432,  443;  19  Amer.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  pp.  667,  668,  and  cases 
cited. 

Applying  the  foregoing  principles  to  the 
case  at  bar,  we  think  the  trial  court  commit- 
ted no  error  In  overruling  the  demurrer,  and 
in  rendering  judgment  upon  the  motion.  Up- 
on the  pleadings  as  they  stood  when  the  de- 
murrer was  overruled,  .and  when  the  motion 
was  granted,  it  conclusively  appeared  from 
the  record  that  the  proceeding  of  wtiich  the 
plaintiff  complained  had  terminated  in  a  valid 
outstanding  judgment  against  him.  It  thus, 
in  effect,  conclusively  appeared  from  the  rec- 
ord that  at  least  probable  cause  existed  for 
the  action  of  the  selectmen  of  which  the 
plaintiff  complained,  and  therefore  that  the 
plaintiff  had  no  cause  of  action. 

There  is  no  error.  The  other  Judges  con- 
curring. 

(7S  Conn.  621) 

KING  V.  FOUNTAIN  WATER  CO. 

(Si^reme  Court  of  Errors  of  Connecticut    Jane 

4,  1903.) 

AEBITRATION— SUBMISSION  AND  AWARD— CON- 
STKUCTION— DAMAGES  COVERED. 
1.  A  submission  providing  for  a  determination 
of  damages  resulting  or  which  might  result 
to  plaintiff  by  reason  of  the  maintenance  of  a 
dam  by  defendant,  thus  forcing  back  water  on 
plaintiff's  land  above  the  dam,  and  diverting 
water  from  his  mill  below  the  dam,  and  giving 
defendant  a  perpetual  right  to  set  back  water 
«n.  plaintiff's  land  to  the  extent  that  the  same 


could  be  flowed  by  said  dam  as  then  constructed, 
and  the  right  to  divert  in  pipes  from  said  dam 
"all  the  water  needed  to  supply  any  useful  de- 
mand," nnd  an  award  of  $300  for  rights  grant- 
ed and  damages  caused  by  reason  of  the  con- 
tinuance of  the  dam  and  flowage  of  water,  and^ 
of  $300  for  damages  past  and  future  by  reason 
of  the  diversion  of  water  "for  all  purposes  for 
which  defendant  could  use  said  water,''  covered 
all  future  damages  resulting  from  the  diversion 
of  the  water  by  reason  of  the  maintenance  of 
the  dam  at  its  then  height  or  at  a  greater 
height. 

Appeal  from  Superior  Oonrt,  New  Haven 
County;  John  M.  Thayer,  Judge. 

Action  by  .Tohn  King  against  the  Fountain 
Water  Company  for  damages  for  diverting 
the  water  of  a  stream  to  the  Injury  of  the 
plaintiffs  mill  privilege,  and  for  fouling  the 
stream.  Judgment  for  the  plaintiff  upon  the 
first  and  second  counts  of  the  complaint,  and 
appeal  by  the  defendant  for  alleged  errors 
in  the  rulings  and  judgment  Error  in  judg- , 
ment  upon  first  count  No  error  in  judgment 
upon  second  count 

William  H.  Williams,  for  appellant  Ver- 
renlce  Munger  and  Robert  L.  Munger,  for 
appellee. 

HALL,  J.  The  defendant  company  was 
duly  incorporated,  prior  to  1872,  for  the  pur- 
pose, among  other  things,  of  furnishing  the 
Inhabitants  of  West  Ansonla  with  an  abun- 
dant supply  of  pure  water  and  ice  for  public 
and  domestic  use.  For  this  purpose,  in  July, 
1872,  the  defendant  constructed  a  dam  and 
reservoir  across  a  stream  which  contributed 
to  the  supply  of  a  water  power  and  mill 
privilege  below,  and  laid  pipes  in  the  streets 
of  West  Ansonla  for  the  diversion  and  dis- 
tribution of  the  water  of  said  stream.  In 
December,  1872,  the  plaintiff,  who  owned  the 
land  above  the  defendant's  dam,  and  the 
owners  of  the  mill  and  mill  privilege  below 
(of  whom  the  plaintiff,  now  the  sole  owner 
thereof,  was  one)  and  the  defendant  com- 
pany, executed  a  written  instrument,  by 
which,  after  reciting  that  in  pursuance  of 
the  object  of  its  Incorporation  the  defendant 
bad  constructed  said  dam,  and  that  it  would 
set  back  the  waters  of  aaid  stream  upon  the 
plaintiff's  land,  and  that  the  defendant  had 
"laid  pipes  in  the  highways  and  streets"  for 
conducting  water,  and  that  the  water  of 
said  stream,  "when  permitted  to  flow  through 
said  pipes  for  distribution,"  would,  "to  the 
extent  the  same  shall  flow  through  said  pipes, 
be  diverted  from  said  stream,"  to  the  Injury 
of  the  water  power  below,  the  said  parties, 
for  the  purpose  of  determining  the  matters  in 
controversy  between  them  and  ascertaining 
the  damages,  as  stated  In  the  words  of  the 
submission,  "for  all  trespasses  and  injuries 
that  are  proved,  and  for  Injury  that  may  oc- 
cur hereafter,  by  the  flowing  of  the  hind  of 
said  John  King,  and  all  damage  that  may 
occur  to  said  proprletora  of  said  sawmill 
and  land  below  said  dam  by  reason  of  said 
diversion  of  water  hereafter,"  mutually 
agreed  in  part  as  foUows:    "Said  Fountain 
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Water  Company,  Its  successors  and  assigns, 
Shan  forever  hereafter  have  the  right  to  dam 
and  set  back  the  water  on  the  land  of  said 
John  King  to  the  extent  the  same  can  be 
flowed  by  said  dam  as  now  constructed." 
"Said  water  company  shall  forever  hereafter 
have  the  right  to  divert  In  said  water  pipes, 
or  others  to  be  laid  from  said  dam,  all  the 
water  that  It  shall  need  to  supply  any  useful 
demand  they  may  have  on  the  line  of  their 
present  water  pipes,  or  whatever  water  pipes 
may  be  laid  In  extension  or  continuance  of 
the  water  pipes."  "All  question  of  damages, 
compensation,  or  pay  to  any  of  said  parties 
•  •  •  for  any  and  all  acts,  past,  present, 
and  fnture,  and  for  all  rights  herein  given 
and  granted,  are  hereby  left  to  the  final  ar- 
bitrament, award,  and  determination  of  [nam- 
ing three  persons]."  In  accordance  with  the 
terms  of  such  submission,  the  arbitrators 
named  awarded  to  the  plaintiff  $300,  which. 
In  the  language  of  the  written  award,  was 
"for  all  rights  and  privileges  granted  by 
John  King  to  the  Fountain  Water  Company, 
and  in  consideration  of  all  damages  past, 
caused  by  any  workmen,  agents,  and  con- 
tractors, and  for  all  damages  that  will  here- 
after occur  to  said  John  King  on  the  land  of 
said  King,  near  said  dam,  by  the  continuance 
of  said  dam,  and  the  flowage  of  water  over 
the  land  of  said  King";  and  awarded  to  the 
owners  of  said  mill  and  mill  privilege  $300 
for  damages,  as  described  in  the  award,  "that 
will  hereafter  occur  or  which  have  occurred" 
to  Bald  named  owners  "by  reason  of  the  di- 
version of  the  water  of  the  stream  crossed  by 
said  dam,  through  the  pipes  of  said  Water 
Company  for  all  purposes  for  wlilch  said  Wa- 
ter Company  can  use  said  water."  The  terms 
of  said  award  were  compiled  with  by  said 
parties.  When  the  dam  was  constructed  It 
was  supposed  by  all  parties  that  the  reser- 
voir thus  formed  was  large  enough  to  furnish 
and  store  a  sufficient  supply  of  water  for  the 
defendant's  puriMses;  but,  as  the  demand  for 
water  increased  with  the  growth  of  the  town, 
the  capacity  of  the  reservoir  and  the  flow  of 
the  stream  proved  to  be  insufflcient,  and  in 
1879,  and  again  in  1888,  In  order  to  supply 
the  useful  demand  for  water  by  the  Inhabit- 
ants of  said  town.  It  became  necessary  for 
the  defendant  to  increase  the  capacity  of  the 
reservoir  by  raising  the  height  of  the  dam, 
■o  that  the  water  of  the  stream,  which,  at 
certain  seasons  of  the  year,  had  flowed  over 
the  dam  and  to  the  plaintiff's  mill,  should  be 
held  back,  and  stored  for  the  defendant's 
use.  The  dam  was  thus  raised  about  eight 
feet  above  its  original  height  While  such 
raising  of  the  dam  flooded  no  land  above,  ex- 
cepting what  was  then  owned  by  the  defend- 
ant, and  diverted  no  more  water  than  was 
necessary  to  supply  the  proper  demands  of 
the  people  of  the  described  district.  It  held 
back  and  stored  for  the  defendant's  use,  a 
considerable  quantity  of  water,  which,  after 
the  construction  of  the  original  dam,  and  be- 
fore such  raising  thereof,  had,  at  certain  sea- 


sons of  the  year,  flowed  over  the  dam,  and 
to  the  plaintiff's  mill,  and  bad  been  useful 
to  the  plaintiff's  mill  privilege.  The  depriv- 
ing the  plaintiff  of  the  use  of  the  water  so 
held  back  and  ponded  by  the  raising  of  the 
dam  is  the  injury  described  in  the  first  count 
of  the  complaint,  and  for  which  the  trial 
court  awarded  damages  to  the  plaintiff. 

This  judgment  is  apparently  based  upon 
the  conclusion  that  by  the  terms  of  the  writ- 
ten agreement  of  submission  and  award 
thereunder  the  quantity  of  water  which  the 
defendant  may  divert  from  the  mill  privilege 
below  is  not  to  be  measured  by  the  needs  of 
the  company  in  order  to  supply  the  proper 
demand  of  the  public,  but  by  the  height  of 
the  dam  as  originally  constructed.  Such  Is 
not  the  correct  construction  of  the  language 
of  these  instruments.  It  is  true  that  the  con- 
templated Injury  by  the  flooding  of  the  land 
above  the  dam  was,  by  the  terms  of  the  sub- 
mission and  award,  clearly  described  as  that 
which  would  result  from  the  use  of  the  then 
existing  dam.  As  such  Injury  would  neces- 
sarily be  increased  by  any  raising  of  the 
dam.  Its  height  would  naturally  be  limited 
by  the  language  of  the  submission  and  award. 
But  the  contemplated  injury  to  the  owners  of 
the  water  power  below  was  the  diversion  of 
the  water  of  the  stream  so  that  It  would  not 
flow  to  their  sawmill,  and  nowhere,  either  In 
the  submission  or  award,  do  we  find  any 
statement  or  claim  that  the  quantity  of  wa- 
ter which  would  be  so  diverted  or  the  extent 
of  the  injury  which  they  would  suffer,  would 
be  affected  by  the  height  of  the  dam,  or  any 
language  showing  any  intention  upon  the  part 
of  such  owners  in  making  the  submission,  or 
of  the  arbitrators  In  making  the  award,  that 
the  dam  was  to  be  limited  to  Its  height  at 
that  time.  We  should  expect  to  find  no  such 
limitation.  If  the  real  purpose  of  the  agree- 
ment of  submission,  as  between  the  owners 
of  the  mill  privilege  and  the  defendant,  was 
to  enable  the  latter  to  use  the  entire  stream 
if  required  for  Its  purposes;  since.  If  the  de- 
fendant was  to  have  the  right  to  divert,  If 
necessary,  the  entire  stream.  It  could  make 
no  difference  to  the  owners  below  whether  It 
did  so  by  ralshig  the  dam  or  by  some  other 
means.  The  language  of  the  recital  of  the 
agreement  of  submission  describing  the  con- 
templated Injury  to  the  mill  owners  as  that 
which  would  result  to  their  water  power  by 
the  diversion  of  the  water  of  the  stream  to 
the  extent  that  such  water  would  fiow  through 
the  conducting  and  distributing  pipes  laid  in 
the  streets,  the  statement  in  the  submission 
that  It  was  the  purpose  of  the  parties  tO' 
have  determined  all  damage  that  might  occur 
by  reason  of  said  diversion  of  water  (no  di- 
version having  been  before  spoken  of  except 
that  caused  by  the  fiow  of  the  water  through 
the  pipes  laid  in  the  streets),  the  provisfon 
that  the  defendant  should  have  the  right  tO' 
divert  "In  said  water  pipes"  all  the  water  It 
should  need  to  supply  any  useful  demand  It 
might  have,  and  the  words  of  the  award  that 
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the  sum  to  be  paid  to  the  mill  owners  was 
for  damages  that  had  occurred  or  would 
thereafter  occur  to  them  "by  reason  of  the 
diversion  of  the  water  of  the  stream  crossed 
by  said  dam  through  the  pipes  of  said  water 
company  for  all  purposes  for  which  said  wa- 
ter company  can  use  said  water,"  show  suffi- 
ciently clearl-y  that  It  was  not  the  Intention 
of  the  owners  of  the  mill  privilege  below  the 
dam  to  limit  the  water  which  the  defendant 
might  divert  to  the  quantity  which  could  be 
ponded  or  held  back  by  the  dam  as  it  was 
originally  constructed,  even  though  it  may 
then  have  been  supposed  by  all  parties  to  be 
sufficient  for  the  present  and  future  uses  of 
the  company.  It  cannot  be  claimed  that  the 
water  to  be  diverted  was  Intended  to  be  lim- 
ited to  such  quantity  as  would  flow  through 
the  pipes  which  had  been  laid  at  the  time 
of  the  award,  as  It  is  expressly  provided  in 
the  submission  that  the  defendant  may  divert 
the  water  by  laying  other  pipes  to  the  dam, 
and  by  extending  and  continuing  existing 
pipes,  in  order  to  supply  any  useful  demand. 
From  the  language  of  the  submission  and  of 
the  award,  which  was  accepted  and  perform- 
ed by  all  the  parties,  read  in  the  light  ol  the 
known  purposes  for  which  the  water  com- 
pany was  organized,  and  which  it  was  en- 
deavoring to  carry  out,  it  is  apparent  that  the 
owners  of  the  mill  privilege  agreed  that  the 
defendant  should  have  the  right  to  use  all 
the  water  of  the  stream  in  question  which  it 
might  need  in  order  to  furnish  its  customers 
with  an  abtindant  supply  of  water  and  Ice  for 
public  and  domestic  use,  and  that  in  accept- 
ing the  sum  awarded,  them  they  received 
payment  for  all  damage  that  might  result  to 
them  from  the  necessary  diversion  by  the 
defendant  of  the  entire  water  of  the  stream. 
As  the  defendant  has  only  diverted  such  wa- 
ter as  was  necessary  for  its  lawful  purposes, 
and  as  the  manner  of  diverting  It  la  a  proper 
one,  causing  the  plaintifl  no  injury  beyond 
that  for  which  be  and  bis  grantors  have  al- 
ready received  compensation,  he  was  not  en- 
titled to  damages  upon  the  first  count  of  the 
complaint 

Upon  the  second  count  of  the  complaint 
the  trial  court  awarded  the  plaintiff  $5  dam- 
ages for  an  injury  sustained  by  him  from  the 
act  of  the  defendant  in  discharging  into  the 
stream  and  mill  pond  below  the  dam,  by 
means  of  a  blow-off  pipe  at  the  bottom  of  the 
dam,  foul  and  stagnant  water  which  had 
accumulated  in  the  bottom  of  the  defend- 
ant's reservoir.  This  judgment  does  not  ap- 
pear to  be  erroneous.  It  may  fairly  be  un- 
derstood from  the  finding  that  the  trial  court 
held  that,  while  it  was  necessary,  in  order  to 
enable  the  defendant  to  furnish  pure  water 
to  its  customers,  that  the  foul  water  which 
at  times  accumulated  at  the  bottom  of  the 
dam  should  in  some  way,  and  at  the  times 
and  in  the  quantities  stated  in  the  finding, 
be  let  off  from  the  defendant's  reservoir,  yet 
It  was  not  reasonably  necessary  that  it  should 
be  discharged  Into  the  stream  and  mill  pond 


below  In  the  manner  it  was  on  the  occasion 
In  question. 

Since  judgment  must  be  for  the  defendant 
upon  the  first  count,  it  Is  unnecessary  to  con- 
sider the  questions  raised  by  the  defendant's 
demurrer  to  that  count 

The  Judgment  upon  the  first  count  Is  erro- 
neous, and  is  reversed.  There  is  no  error  in 
the  Judgment  upon  the  second  count  The 
other  Judges  concurred. 


(75  Conn.  <SS) 

UNMACK  T.'DOUGIiASS. 

SAME  V.  KILLAM  CAKRIAGB  CO. 

(Supreme  Court  of  Errors  of  Connecticut    June 

4,  1903.) 

CONDITIONAL  BALE— UNRECORDKD  CONTRACT 
—BANKRUPTCY— TRANSFER  BY  BANKRUPT— 
VALIDITY— REPLEVIN— ACTION  BY  RECEIVER 
IN  BANKRUPTCY— DAMAGES  AND  COSTS. 

1.  A  contract  providiug  for  the  delivery  of 
persoaal  property  to  one  agreeing  to  pajr  a 
monthly  rental  therefor  for  a  designated  period, 
with  the  privilege  of  porchasing  the  same  for  a 
nominal  sum  after  the  date  of  the  last  payment, 
la  a  conditional  sale,  within  Gen.  St.  1802,  Jg 
4864,  4865,  providing  that  contracts  for  the 
sale  of  personal  property  shall  he  iu  writing  and 
recorded,  and  that  conditional  sales  not  made 
in  conformity  with  the  statute  shall  be  consid- 
ered absolute  sales,  except  as  between  the 
vendor  and  vendee. 

2.  Under  the  express  provisions  of  Bankr. 
Act  1898,  §  67  (Act  July  1,  1898^  c.  541,  30 
Stat  564  [U.  S.  Comp.  St  1901,  p.  34491), 
transfers  of  property  made  by  a  bankrupt  with- 
in four  months  of  the  commencement  of  the 
bankruptcy  proceedings,  with  intent  to  defraud 
his  creditors,  are  void,  ''except  as  to  purchasers 
in  good  faith  and  for  a  present  fair  considera- 
tion." 

3.  A  transfer  of  property  by  a  bankrupt  a  few 
weeks  before  the  commencement  of  the  bank- 
ruptcy proceedings  against  him,  under  an  agree- 
ment whereby  the  transferee  assumes  and 
agrees  to  pay  the  balance  of  the  purchase  price 
of  the  property  due  from  the  bankrupt  to  bis 
vendor,  is  as  valid  as  thongh  the  amount  thus 
assumed  by  the  transferee  had  been  paid  by 
him  to  the  bankrupt  In  cash;  and  by  the  latter 
paid  over  to  his  vendor. 

4.  A  sale  by  a  bankrapt  a  few  weeks  before 
bankruptcy  proceedings  is  not  rendered  void 
merely  because  it  is  on  credit 

5.  Where  judgment  In  an  action  of  replevin 
brought  by  a  receiver  in  bankruptcy  with  per- 
mission of  the  federal  court  is  rendered  for  de- 
fendant damages  and  costs  awarded  against 
plaintifl  as  receiver  are  properly  included  there- 
in, so  as  to  render  the  sureties  on  the  receiver's 
recognizauce  given  in  the  action  personally  lia- 
ble therefor. 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County;  Jnllns  C.  Cable,  Judge. 

Actions  of  replevin  by  William  H.  Unmack, 
receiver  In  bankruptcy,  against  John  W. 
Douglass, '  and  by  the  same  plaintiff  against 
the  Killam  Carriage  Company.  From  judg- 
ments for  defendants,  plaintiff  api)ealB.  Af- 
firmed. 

James  M,  Sullivan,  for  appellant  Charles 
S.  Hamilton,  for  appellees. 

BALDWIN,  J.  These  two  actions  turn  up- 
on the  same  questions  of  law,  and  may  be 
conveniently  considered  together. 
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Ctalwey,  the  bankrnpt,  was  a  livery  stable 
keeper.  A  few  weeks  before  the  commence- 
ment of  the  bankruptcy  proceedings,  Douglass 
agreed  to  enter  into  partnership  with  him 
In  bis  basiness,  provided  the  former,  after 
fnll  inTcstlgatlon  of  its  condition  and  pros- 
pects, t)ecame  satlsfled  therewith;  he  mean- 
while assisting  In  the  business  on  wages  of  $2 
a  day,  and  allowing  property  of  his  own  to 
be  used  in  connection  with  It,  for  the  result- 
ing depreciation  of  which  he  was  to  receive 
9100  more,  and  the  absolute  title  to  which 
he  was  to  retain.  While  working  for  Galwey 
under  this  agreement,  Douglass  bought  of 
him,  for  $400,  which  was  their  fair  market 
value,  a  hack  and  a  pair  of  horses  then  in 
the  possession  of  certain  creditors  having 
liens  upon  them.  Of  this  $400,  he  paid  $72  to 
discharge  the  liens,  and  the  rest,  later,  to 
other  creditors  of  Galwey,  including  $42  due 
to  himself  for  his  wages.  On  payment  of  the 
$72,  Galwey  gave  him  an  absolute  bill  of 
sale  of  the  hack  and  horses,  reciting  the  re- 
ceipt of  a  consideration  of  $400.  At  this 
time  Galwey  owed  the  defendant  $12,  only, 
for  wages;  but  possession  was  delivered,  and 
openly  and  continuously  thereafter  retained 
by  the  defendant  Three  days  before  the  bill 
of  sale  was  given,  Douglass  had  bought  of 
Galwey  his  Interest  in  three  carriages  under 
a  so-called  lease  from  the  Henry  KlUam  Com- 
pany, dated  In  October,  1898.  By  this  lease 
Galwey  had  agreed  to  pay  a  monthly  rental 
of  $00  for  21  months,  and,  should  he  do  so, 
might  buy  the  carriages  for  $1  within  a  week 
from  the  date  of  the  last  payment.  Galwey 
bad  not  made  the  fnll  payments  thus  re- 
quired, and  owed  the  company  $432  on  that 
acconnt.  Douglass  agreed,  as  the  considera- 
tion of  his  purchase,  to  pay  $100  of  this  sum 
to  it,  provided  it  would  accept  him  as  Its 
debtor  in  place  of  Galwey  for  the  balance. 
To  this  it  consented,  on  receiving  from  him 
the  $100,  and  thereupon  Galwey  gave  him 
a  bUI  of  sale  of  his  interest  In  the  carriage 
for  an  expressed  consideration  of  "one  dollar 
and  other  valuable  considerations,"  and  he 
took  them  openly  into  his  possession,  keeping 
them  till  about  the  time  of  the  bankruptcy, 
when  they  were  turned  over  to  the  posses- 
«lon  of  the  company.  The  fair  cash  market 
▼alne  of  the  carriages  was  $482,  and,  after 
his  payment  of  $100,  Douglass  paid  the  com- 
pany $80  more  on  account,  to  take  np  notes 
«f  Galwey  which  it  held  for  that  amount 
Boti)  these  sales  to  Douglass  were  on  his 
part  made  In  good  faith,  without  any  pur- 
pose to  defraud  Galwey's  creditors,  and,  so 
far  as  he  knew,  the  same  was  true  of  Gal- 
wey; nor,  when  they  were  made,  did  Doug- 
lass know  or  believe,  or  have  reasonable  cause 
for  knowing  or  believing,  that  Galwey  was  In 
failing  drcumstances,  or-  liable  to  become  in- 
solvent or  bankrupt 

The  paper  under  which  Galwey  derived  his 
title  from  the  Henry  Killam  Ck>mpany  was, 
In  substance,  a  conditional  sale,  and,  never 
liaving  been  acknowledged  or  recorded;  was, 


as  to  his  creditors  and  the  plaintiff,  an  ab- 
solute sale.     Gen.  St  1902,  §§  4StH,  4865;   In 
re  Wilcox  &  Howe  Co.,  70  Conn.  220,  88  Atl. 
163. 
The  bankrupt  act  of  1888,  {  67,  Act  Jnly 

1,  1898,  c.  641,  30  Stat  564  [U.  B.  Comp.  St 
1901,  p.  8449],  provides  that  all  transfers  of 
property  made  by  a  person  thereafter  ad- 
Judged  a  bankrupt,  and  within  four  months 
prior  to  the  commencement  of  the  bankrupt- 
cy proceedings,  with  the  intent  on  his  part 
to  hinder,  delay,  or  defraud  his  creditors,  or 
any  of  them,  shall  be  null  and  void  as  against 
them,  and  such  property  shall  remain  part 
of  the  assets  of  the  estate,  and  pass  as  such 
to  the  trustee  In  bankruptcy,  except  as  to  pur- 
chasers In  good  faith,  and  f«r  a  present  fair 
consideration.  Transfers  made  within  sncb 
period,  which  would  be  voidable  by  creditors 
under  the  laws  of  the  state  In  which  the  prop- 
erty transferred  Is  situated,  are  likewise  void- 
able by  the  trustee  In  bankruptcy.  The,  plain- 
tiff, as  a  receiver  In  bankruptcy,  had  (section 

2,  Act  July  1,  1896,  C.  541,  30  Stat  545  [C.  S. 
Comp.  St  1901,  p.  3420]),  under  the  orier  of 
the  district  court,  the  right  of  action  thus 
created  for  the  recovery  of  assets  so  wrong- 
fully transferred. 

The  facts  found  by  the  trial  court  show 
that  neither  of  the  transfers  to  Douglass  was 
voidable  by  creditors  nnder  the  laws  of  this 
state.  It  Galwey  had  any  fraudulent  intent, 
it  was  not  known  to,  nor  participated  In  by, 
Douglass.  Partelo  t.  Harris,  26  Conn.  480. 
Nor  were  either  of  them  voidable  for  any 
cause  specified  In  the  bankrupt  act,  since 
Douglass  purchased  in  good  faith  and  for  a 
full  and  valnable  consideration.  What  was 
done  and  agreed  between  him,  the  Henry 
Killam  Company,  and  the  bankrupt;  extin- 
guished, by  a  novation,  the  letter's  obligation 
to  the  company,  and  had  the  same  effect,  as 
respects  thie  plaintiff,  as  if  Galwey  had  re- 
ceived $432  from  Douglass,  and  paid  It  over 
to  the  company.  Nor  Is  the  fact  material 
that  the  expressed  consideration  of  the  bill 
of  sale  of  the  hack  and  horses  was  the  re- 
ceipt of  $400,  although  only  $84,  at  mdtt, 
had  been  in  fact  paid  over  at  Its  date.  The 
sum  named  was  the  tme  consideration.  A 
bankrupt  has  the  right  to  sell  on  credit,  as 
well  as  for  cash,  to  a  bona  flde  purchaser. 
That  possession  of  tlie  property  sold  was  not 
retained  by  the  bankrupt  is  settled  by  the 
finding. 

It  is  contended  that  titere  is  error  in  the 
Judgments,  because  they  award  damages  and 
costs  against  the  plaintiff  as  a  receiver  In 
bankruptcy.  He  sought  his  remedy  In  a  court 
of  this  state,  and  by  actions  In  which  it  was 
necessary  to  give  recognizances  with  surety 
for  the  return  ot  the  property  replevied,  and 
for  damages  and  costs  in  case  he  should  fail 
to  establish  his  right  to  retahi  the  posses- 
sion gained  under  the  writ  Into  such  a  re- 
cognizance—a Joint  and  several  one— he  en- 
tered, and  he  and  bis  surety  must  abide  by 
its  terms.    It  constitoted  an  obligation  of  ret- 
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ord,  voluntarily  assmned,  -vrhich  must  neces- 
sarily have  been  contemplated  by  the  district 
court  wben  It  gave  him  permission  to  bring 
these  actions.  It  Is  unnecessary  to  inquire 
whether  it  binds  the  plaintiff  personally.  It 
certainly  binds  his  surety  personally,  and  in 
order  to  bind  the  surety  it  was  necessary  that 
the  Judgments  in  question  should  be  rendered 
against  his  principal,  and  In  the  capacity  In 
which  he  sued. 

There  is  no  error  in  either  judgment.    The 
other  Judges  concurred. 


(76  Conn.  641) 

BURKB  V.  WRIGHT  et  al. 

(Supreme  Court  of  Errors  of  Connecticut.    June 
4.  1903.) 

PLBADINGS—DEMURRBH— AMENDMENT— WAIV- 
ER—APPEAL— NECESSITY  OP  FINDINGS-PER- 
FECTING APPBALr-TIMB  —  EXTENSION  —  DIS- 
MISSAL. 

1.  Where  defendant  filed  an  amended  answer 
after  a  demurrer  had  been  sustained  to  his 
original  answer,  error,  if  any,  in  sustaining  of 
such  demurrer,  was  waived. 

2.  Where,  after  the  sustaining  of  a  demurrer 
to  defendant's  amended  answer,  no  further  an- 
swer was  filed,  whereupon  judgment  was  ren- 
dered for  plaintiff,  and  defendants  appealed, 
findings  of  fact  were  not  required  in  order  to 
review   such   demurrer  on   appeal. 

5.  Gen.  St  1902,  §  791,  provides  that,  if  no 
finding  of  facts  or  further  action  of  the  judge 
be  necessary  to  properly  present  the  questions 
in  the  cause,  the  party  appealing  shall,  within 
10  days  from  the  judgment,  file  an  appeal  in 
writing,  unless  the  trial  judge  shall  extend  the 
time  therefor.  Beld  that,  where  no  findings  or 
other  action  of  the  judge  were  required  to  ob- 
tain a  review  of  a  ruling  on  demurrer,  the  fact 
that  after  judgment  appellant's  counsel  filed 
proposed  findings,  which  were  retained  by  the 
judge  until  after  the  10  days  expired,  when 
they  were  returned,  without  action,  on  the 
judge's  statement  that  defendants  would  still 
have  a  week  in  which  to  perfect  their  appeal, 
did  not  constitnte  an  extension  of  time  so  as 
to  sustain  an  appeal  subsequently  perfected. 

Appeal  from  Court  of  Common  Pleas,  New 
.  London  County;  Walter  C.  Noyes,  Judge. 

Action  by  John  H.  Burke  against  Alvln  H. 
Wright  and  oth«:^.  From  a  Judgment  In 
favor  of  plaintiff,  defendants  appeal.  Flea 
to  abate  appeal  sustained.    Appeal  dismissed. 

Beneca  S.  Thresher,  John  H.  Barnes,  and 
Roderick  M.  Douglass,  for  appellants.  Frank 
T.  Brown  and  Jeremiah  J.  Desmond,  for  ap- 
pellee. 

TORRANCE,  0.  J.  The  plaintiff  in  the 
;»>urt  below  brought  an  action  against  the 
defendants  upon  a  written  lease.  To  the  an- 
swer filed  In  that  action  the  plaintiff  de- 
murred, and  the  demurrer  was  sustained. 
The  defendants  then  voluntarily  filed  an 
amended  answer,  to  which  the  plaintiff  de- 
murred, and  that  demurrer  was  also  sus- 
tained. No  further  answer  was  filed,  and 
thereupon  the  court,  on  the  17th  day  of 
January,  1903,  rendered  Judgment  In  favor  of 
the  plaintiff.    On  the  24th  of  January,  1903, 

f  L  See  Pleading,  vol.  »,  Cent  Dig.  |  USO. 


the  defendants  filed  a  notice  of  appeal  from 
that  Judgment  to  this  court  The  appeal 
was  filed  and  allowed  on  the  26th  day  of 
March,  1903,  and  the  plea  In  abatement  is 
based  upon  the  claim  that  the  appeal  was 
not  filed  within  the  time  allowed  by  law. 

The  statute  (section  791,  Gen.  St  1902) 
provides  that,  "If  no  finding  of  facts  or  fur- 
ther action  of  the  Judge  be  necessary  to  pre- 
sent properly  the  questions  ip  the  cause,  the 
party  appealing  shall,  within  ten  days  from 
the  rendition  of  the  Judgment,"  file  with  the 
clerk  an  appeal  in  writing,  and  give  security 
for  prosecution,  as  required  by  law.  It  fur- 
ther provides  that  the  trial  Judge  may,  for 
cause  shown,  extend  the  time  for  filing  and 
perfecting  the  appeal.  The  plea  in  abate- 
ment alleges,  In  substance:  (1)  That  no 
finding  of  facts  or  further  action  of  the  trial 
Judge  was  necessary  to  present  properly  the 
questions  in  said  cause;  (2)  that  no  appeal 
in  writing  from  said  Judgment  to  this  court 
was  filed  within  10  days  from  the  rendition 
of  said  Judgment,  nor  was  any  such  appeal 
filed  except  the  one  filed  on  the  26th  day  of 
March,  1903;  and  (3)  that  the  trial  Judge  did 
not  extend  the  time  for  filing  such  appeal. 
The  answer  denied  the  first  and  third  of  the 
above  allegations,  and  then  set  up  the  fol- 
lowing facts,  In  substance:  That,  after  final 
Judgment  was  rendered,  the  defendants  gave 
notice  of  appeal,  and,  believing  that  a  find- 
ing of  facts  or  further  action  of  the  Judge 
was  necessary  to  properly  present  the  ques- 
tions in  the  cause,  they  requested  the  Judge 
in  writing  for  such  a  finding,  and  lodged  said 
request  with  the  clerk,  with  a  proposed  find- 
ing; "that  said  Judge  held  such  request  and 
proposed  finding  in  his  possession  until 
March  20,  1903,  when  he  retmned  the  same 
to  the  clerk,  and  said  to  the  defendants' 
counsel  that  he  did  not  think  any  finding 
necessary,  and  the  defendants  then  perfect- 
ed their  appeal,  to  wit,  on  March  26,  1903." 
To  the  facts  thus  set  up  in  the  answer  the 
plaintiff  demurred.  Before  the  argument  In 
this  court,  the  parties,  through  their  coun- 
sel, agreed  In  writing  that  when  the  pro- 
posed finding  was  returned  to  the  clerk  the 
Judge  said  to  counsel  for  the  defendants, 
"You  will  now  have  one  week  in  which  to 
perfect  your  appeal."  This  was  done  to 
avoid  sending  the  issue  of  fact  raised  by  the 
answer  to  the  plea  In  abatement  (as  to 
whether  or  not  the  time  for  filing  the  appeal 
had  been  extended  by  the  Judge)  to  be  tried 
under  the  rule.  By  voluntarily  filing  an 
amended  answer  after  the  demurrer  to  the 
first  answer  was  sustained,  the  defendants 
waived  their  right  to  except  to  the  action 
of  the  court  in  sustaining  the  demurrer  to 
the  first  answer  (Mitchell  v.  Smith,  74  Conn. 
125,  49  Atl.  900),  and,  if  the  demurrer  to  the 
amended  answer  was  properly  sustained, 
there  was  no  error  in  the  Judgment  rendered; 
so  that  the  only  question  which,  upon  the 
record  before  us,  the  defendants  could  possi- 
bly raise  upon  appeal  from  that  Judgment, 
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w*M  whether  ^the  demurrer  to  the  amended 
answer  was  properly  sustained.  Upon  this 
state  of  facts  It  is  ciear  that,  after  Judgment 
rendered,  no  finding  of  facti  or  further  ac- 
tion of  the  Judge  was  necessary  to  properly 
present  that  single  question  before  this 
court.  Clearly,  then,  an  appeal  in  this  case 
could  be  taken  only  witliin  10  days  from 
the  date  of  Judgment,  or  within  some  exten- 
sion of  that  time  allowed  by  the  Judge.  As 
the  appeal  was  not  taken  within  10  days 
from  the  date  of  Judgment,  the  question  la 
whether  it  was  taken  within  -an  extension  of 
that  period  allowed  by  the  Judge,  and  the 
answer  to  that  question  depends  ujpou  the 
answer  to  the  controlling  question  whether 
the  Judge  made  or  allowed  any  such  exten- 
sion. No  order  for  any  such  extension  ap- 
pears of  record  anywhere,  but  the  defend- 
ants contend  that  what  tiie  Judge  did  and 
what  the  Judge  said,  as  admitted  by  the 
pleadings  and  stipulation  of  counsel,  consti- 
tuted in  legal  effect  an  extension  of  the  time 
for  filing  an  appeal.  In  cases  like  the  one 
between  these  parties  in  the  court  below 
the  statute  says  that  the  Judge  "may,  for 
due  cause  shown,  extend  the  time"  for  filing 
an  appeal.  This  Implies  that  the  Judge,  be- 
fore he  extends  the  statutory  period  for  ap- 
peal, shall  find,  upon  bearing  after  notice,' 
if  necessary,  that  due  cause  exists  for  mak- 
ing such  extension;  and  that  the  order  ex- 
tending or  refusing  to  extend  the  time  shall 
be  communicated  to  the  clerk,  and  be  min- 
uted by  him  In  writing  upon  the  flies  or  rec- 
ords of  the  case.  This  certainly  is  the  safe 
and  orderly  method  of  procedure  In  such 
cases.  Orders  of  this  kind  ought  not  to  be 
left  in  the  air,  nor  committed  solely  to  the 
custody  of  "slippery  memory."  Whether  in 
aU  cases  of  this  kind,  evidence  of  the  making 
or  existence  of  such  an  order  should  be  con- 
fined exclusively  to  the  written  memorial 
thereof,  it  is  not  necessary  here  to  decide; 
for  upon  the  admitted  facts  and  evidence  In 
this  case  we  tliink  it  ought  not  to  be  held 
that  the  Judge  did  extend  the  time  for  filing 
the  appeal.  The  fact  that  the  Judge  took 
the  proposed  finding,  and  kept  it  till  March 
20,  1903,  cannot  of  itself  be  regarded  as,  in 
legal  effect,  an  extension  of  the  time  for 
filing  an  appeal.  The  request  for  a  finding 
and  the  proposed  finding  were  both  abso- 
lutely unnecessary  to  the  defendants'  right 
to  appeal,  and  court  and  counsel  must,  upon 
the  record,  be  charged  with  knowledge  of 
that  fact  They  both  knew  that  what  the 
Judge  did  or  might  do  with  these  unneces- 
sary papers  could  not  in  any  way  affect  the 
defendants'  right  to  appeal,  and  that  the 
Judge  was  under  no  duty  to  act  upon  the 
proposed,  finding,  or  to  inform  counsel  for 
the  defendants  that  the  proimsed  finding  or 
further  action  of  the  court  was  necessary  or 
unnecessary  to  theUr  right  of  appeal. 

It  is,  however,  strongly  insisted  that  what 
the  Judge  said  to  counsel  for  the  defendants 
after  he  handed  the  papers  back  to  the  clerk 


on  the  aoth  of  March,  190S,  was.  In  legal 
effect,  an  extension  of  time  for  filing  the 
appeal.  Assuming,  without  deciding,  (1) 
that  the  Judge  could  then  exercise  the  power 
to  extend  the  time,  and  (2)  that  the  evidence 
agreed  to  is  admissible  upon  the  question  as 
to  whether  he  did  then  exercise  it,  we  think 
that  such  evidence  foils  to  show  that  he  ex- 
tended or  Intended  to  extend  the  time  tor  fil- 
ing an  appeaL  It  does  not  appear  that  due 
cause  existed  for  such  extension.  Indeed, 
the  record  shows  that  no  such. cause  existed. 
What  the  Judge  said  does  not  appear  to  have 
been  communicated  to  the  clerk  or  to  the  op- 
posing counsel,  nor  does  it  appear  that  the 
Judge  Intended  that  it  should  be  communi- 
cated; and  no  entry  of  what  be  so  said  was 
made  anywhere  by  anybody.  The  words  at- 
tributed to  the  Judge,  read  In  the  light  of 
the  circumstances  under  which  they  were  ut- 
tered, appear  to  be  nothing  more  than  an 
expression  of  opinion  that  by  law  the  de- 
fendants had  still  one  week  left  in  which  to 
take  an  appeal;  but,  whatever  other  con- 
struction may  be  given  to  them,  we  think  it 
would  be  very  unreasonable  to  bold  that  by 
them  the  Judge  extended  or  intended  to  ex- 
tend the  time  for  filing  the  appeal. 

The  plea  in  abatement  is  sustained,  and 
the  appeal  Is  dismissed.  The  other  Judges 
concurred. 


(20&  Pa.  isi) 
MOSBB  V.  UNION  TRACTION  CO, 
(Supreme  Court  of  FennsylTania.    May  4, 
1903.) 

STREET  RAILROADS— COLLISION— BVIOENCB— 
NEGLIGENCE. 

1.  Bvidence  in  action  against  a  street  railway 
'to  recover  damages  for  a  collision  at  a  street 

crossing  with  plaintiff's  horse  and  wagon  ex- 
amined, and  held  to  Justify  the  coart  in  direct- 
ing a  verdict  for  defendant. 

2.  The  failure  to  look  for  an  approaching 
street  car  is  negligence  per  se,  and  the  duty  is 
not  performed  by  looking  when  first  entering 
on  a  street,  but  continues  nntil  the  track  is 
reached. 

Appeal  from  Court  of  Common  Pleas,  Phila- 
delphia County. 

Action  by  William  O.  Moser  against  the 
Union  Traction  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

Edward  A.  Anderson  and  John  H.  Fow, 
for  appellant  Thomas  Learning  and  Charles 
Biddle,  for  appellee. 

POTTER,  J.  Upon  the  trial  of  this  case  It 
appeared  that  the  plaintiff  did  not  look  for  an 
approaching  car  at  the  moment  when  he  was 
about  to  cross  the  trade,  nor  did  he  see  that 
the  car  which  struck  him  was  near  until 
after  the  collision  occurred.  For  this  reason, 
at  the  close  of  the  plaintiff's  testimony  the 
learned  trial  Judge  entered  a  Judgment  of 
compulsory  nonsuit  He  was  entirely  Justi- 
fied In  so  doing.    The  plaintiff  testified  that 
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ks  lie  came  tip  Thirtieth  street,  to  the  Bouth- 
era  line  of  GIrard  aTenne,  he  stopped  Us 
horse  and  wagdn  at  a  point  about  opposite 
the  building  line,  and  waited  for  an  east- 
bound  car  upon  the  track  on  Olrard  ayenue 
nearest  him  to  take  on  a  passenger.  While 
waiting  there  he  looked  up,  and  saw  a  west- 
bound car  approaching  upon  the  other  track 
at  Twenty-Ninth  street.  He  made  no  move 
until  the  car  going  east  had  passed,  and  then 
he  started  his  horse  and  wagon  at  a  slow 
■walk  across  GIrard  avenue,  but  did  not  look 
again  for  the  approaching  west-bound  car, 
nor  did  he  notice  Its  position  as  he  was  en- 
tering upon  the  track  In  front  of  It,  nor  did 
he  see  it  until  after  it  struck  his  wagon. 
It  was  apparent  that  the  plaintiff  acted  in 
dteregatd  of  the  simple  but  effective  rule  of 
Bafety,  which  required  him  to  look  for  the 
car  Just  before  he  entered  the  track.  The 
rule  has  often  been  declared  by  this  court, 
and  is  reiterated  In  Burke  t.  Union  Traction 
Company,  198  Pa.  497,  48  Atl.  470,  as  follows: 
"The  duty  to  look  for  an  approaching  car  Is 
an  absolute  duty,  and  failure  to  do  so  Is  neg- 
ligence per  se.  This  duty  Is  not  performed 
by  looking  when  first  entering  on  the  street, 
but  continues  until  the  track  Is  reached. 
Bhrlsman  v.  East  Harrlsbnrg  City  Passenger 
Railway  Company,  160  Pa.  180  [24  Atl.  596, 
17  L.  R.  A.  448];  Omslaer  v.  Pittsburg,  etc.. 
Traction  Company,  168  Pa.  519  [32  Atl.  50, 
47  Am.  St  Rep.  901];  Smith  v.  Electric  Trac- 
tion Company,  .187  Pa.  110  [40  Atl.  966]." 
The  opinion  emphasizes  the  fact  that  no  ques- 
tion arises  as  to  the  proper  place  to  look.  In 
the  crossing  of  the  tracks  of  electric  roads 
In  cities,  but  that  clearly  the  duty  Is  to  look 
just  before  crossing.  The  excellence  of  this 
rule  as  a  measure  of  safety  Is  so  apparent 
that  It  needs  no  argument  In  Its  justification. 
No  possibility  Of  collision  exists  until  the  en- 
try upon  the  line  of  the  track  Is  made.  The 
driver  of  a  wagon  may  atop  so  close  to  the 
track  of  a  street  railway  that  the  nose  of  his 
horse  may  almost  touch  the  passing  car,  and 
yet  be  safe.  But  when  he  undertakes  to  look 
for  an  approaching  car  while  he  Is  yet  some 
dlstanc^e  away  from  the  track,  he  can  be 
guided  by  nothing  more  than  conjecture  as 
t6  the  varying  rates  of  speed  with  which  both 
car  and  wagon  are  approaching  a  common 
point  Nothing  Is  more  commonly  erroneous 
than  the  estimate  of  distance  passed  over  by 
a  continuously  moving  body  In  a  short  space 
of  time.  In  the  present  case  the  plaintiff 
saw  the  car,  which  afterwards  struck  him, 
while  it  was  yet  some  distance  away.  But  he 
probably  failed  to  take  due  note  of  the  fact 
ttat  it  was  steadily  nearlng,  at  a  rapid  gait 
the  point  at  which  he  wanted  to  cross  Its 
track.  When  he  saw  it  his  team  was  stand- 
ing at  a  point  about  opposite  the  southern 
building  line  of  GIrard  avenue,  waiting  for 
an  intervening  car  to  pass  out  of  his  way. 
When  it  did  soi  he  started  his  horse.  To  do 
this,  with  a  slow-moving  animal,  would  take 
•  Ml  appreciable  amount  of  time.    He  then 


drove  slowly  acnun  tbe  spae?  between  the 
line  of  the  sidewalk  and  the  first  track,  and 
across  the  first  track,  and  upon  the  second 
track,  without  looking  again  to  see  where  the 
car  Was.  He  was  not  justified  in  this  indif- 
ference to  the  approach  of  the  car.  It  was 
his  plain  duty,  to  look  for  it  and  observe  Its 
position  before  driving  upon  the  track  in 
front  of  it  For  his  disregard  of  this  duty, 
the  trial  court  held  that  he  could  not  recover 
in  this  action. 
The  judgment  is  affirmed. 


(M6  Pa.  477) 
ACKERMAN  v.  UNION  TRACTION  CO. 
(Supreme  CJourt  of  Pennsylvania.    May  4, 
190S.) 

STREET  RAIIiROA.DS— INJUR?  TO  BOT— NEOU- 
GENCB  OF  UOTORMAN. 

1.  Evidence  in  action  against  a  street  car 
company,  causing  death  of  boy  riding  on  the 
side  steps  of  a  freight  car  ou  a  track  parallel  to 
the  street  car,  considered,  and  held  to  show  the 
mutorman  not  guilty  of  negligence. 

2.  Where  a  motorman  is  confronted  with  a 
sudden  danger,  he  is  not  liable  for  failure  to 
follow  what  might  appear  on  reflection  to  be 
the  wiser  course. 

Appeal  from  0>urt  of  Common  Pleas,  Pliila- 
delphla  County. 

Action  by  Charles  W.  Ackerman  against 
the  Union  Traction  Company.  From  an  or- 
der refusing  to  take  off  a  nonsuit  plaintiff 
appeals.    Affirmed. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

Bernard  Harris,  for  appellant.  Thomas 
Learning  and  Russell  Duane,  for  appellee. 

FELL,  J.  This  action  is  by  a  father  to  re- 
cover damages  for  the  loss  of  his  son  13 
years  of  age,  who  was  killed  under  the  fol- 
lowing clrcumstauces:  The  boy  was  riding 
on  the  side  steps  of  a  freight  car  of  the  Phila- 
delphia &  Reading  Railroad  Company,  which 
was  running  north  on  Second  street  The  de- 
fendant's electric  car  was  running  south,  and 
the  tracks  of  the  two  roads  were  parallel, 
and  so  close  that  there  was  a  space  of  only  a 
few  inches  between  the  sides  of  the  cars  as 
they  passed.  The  freight  train  approached 
Second  street  on  a  curve,  and  turned  onto 
the  street  a  short  distance  from  the  place  of 
the  accident.  The  freight  car  could  be  seen 
by  the  motorman  when  it  was  800  feet  dis- 
tant, but  the  boy  could  not  be  seen  until  the 
freight  car  reached  a  position  where  the 
tracks  were  paralleL  This  was  about  150 
feet  from  the  spot  where  the  accident  occur- 
red. Tbe  boy  was  on  the  sixth  car  of  the 
freight  train,  and  according  to  the  testimony 
the  train  and  the  electric  car  were  running 
as  fast  as  cars  usually  run  between  cross- 
ings, or,  as  stated  by  some  of  the  vritnesses, 
much  faster  than  a  horse  could  trot  As 
soon  as  the  motorman  saw  the  boy,  be  call- 
ed to  him  and  made  gestures  to  indicate 
tiiat  be  should  Jump  off  the  st^,  or  climb  on 
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Qie  bomper  at  the  end  of  tbe  car,  which  was 
one  foot  froita  the  step.  This  warning  was 
dlBregarded.  The  bo^  attempted  to  avoid  In- 
jury by  straightening  his  body  and  keeping 
doae  te  the  side  of  the  car.  He  was  struck 
on  the  shonlder,  thrown  to  the  narrow  space 
between  the  tracks,  and  Injured  by  the  wheels 
of  both  cars.  We  find  nothing  in  this  situa- 
tion from  which  negligence  on  tbe  part  of  tbe 
motormon  can  fairly  be  Inferred.  He  first 
saw  the  boy  when  the  distance  between  them 
was  ISO  feet,  and  they  were  approaching  each 
other  at  the  rate  of  at  least  15  or  20  miles  an 
boor.  With  a  clear  understanding  that  the 
boy  would  be  Injured  unless  he  got  out  of  the 
way  of  tbe  electric  car,  the  motorman  called 
and  motioned  to  him  to  jump  off  or  climb  on 
the  bumper.  Possibly,  under  the  circumstan- 
ces. It  would  have  been  better  to  stop  the  car, 
and  thus  lessen  the  Injury,  than  attempt  to 
avert  It  altogether;  but,  since  he  was  con- 
fronted by  a  sudden  and  unexpected  danger, 
and  had  but  a  moment  In  which  to  act,  the 
motorman  cannot  be  held  liable  for  failure  to 
see  and  follow  what  might  appear  on  reflec- 
tion to  have  been  the  wiser  course.  Heston- 
vllle,  etc.,  R.  Co.  V.  Kelley,  102  Pa.  115;  Phil- 
lips  T.  People's  Pass.  By.  Co.,  190  Pa.  222, 

42  Aa  eso. 

The  Judgment  is  affirmed. 


(Supreme  Court  of  Peansylranla.    May  4^ 
1803.) 

SHBRIFF'8    DBBD  —  INTEREST    CONVBTED  — 
EASEMENT— NONUSER— REFERENCE-OB- 
JECTIONS   WAIVED— INJUNCTION. 

1.  A  Bherifi's  deed  on-  a  foreclosure  afFects  a 
transfer  of  an  easement  appurtenant  to  the 
land,  though  no  mention  of  it  is  made  in  the 
deed. 

2.  After  a  mortgage  was  executed  on  certain 
land,  a  right  of  way  was  created  in  favor  of 
the  land.  Held,  that  a  sheriff's  deed  on  fore- 
closure passed  the  easement. 

8.  Nonnser  will  not  terminate  an  easement 
created  by  express  grant. 

4.  Where,  by  agreement,  a  case  in  equity  has 
been  referred  to  referee,  defendant  cannot  iirst 
raise  the  question  of  Jurisdiction  after  the  tes- 
timony hss  been  closed. 

8.  Wniere,  in  a  bill  to  restrain  the  obstruction 
of  an  easement;  the  evidence  as  to  plaintifTs 
title  is  snch  that  a  judge  in  an  action  at  law 
would  direct  a  verdict,  equity  will  grant  re- 
lief, though  there  has  been  no  adjudication  of 
title  at  conmion  law. 

Appeal  from  Court  of  Oommon  Pleas, 
Philadelphia  County. 

Bill  by  James  Richmond  against  8.  Ben- 
nett Decree  for  plalntlfl,  and  defendant  ap- 
pesl&    AfBnhed. 

Plaintiff  was  own«r  of  a  lot  on  Fortieth 
street  in  the  city  of  Philadelphia,  running 
back  to  a  10-feet  strip,  of  ground  extending 
northward  from  Locust  street  to  the  prop- 
erty of  defendant  Defendant  claiming  that 
the  10-feet  strip  was  a  private  way,  the  fee 
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of  which  was  in  him,  began  the  construction 
of  a  hay  scale  in  the  strip,  which  would  ob- 
struct its  use  as  a  wagonway,  whereupon 
plaintiff,  claiming  an  easement  of  passage 
through  the  strip,  filed  a  bill  for  injunction. 
The  referee  made  the  following  findings  of 
law: 

"The  complainant  In  this  suit  seeks  to  en- 
join the  respondent  Bennett,  from  building 
a  hay  scale  upon  land  adjoining  said  com- 
plainant's property,  and  over  which  said  com- 
plainant claims  a  right  of  way,  granted  as 
appurtenant  to  his  lot  by  deed.  The  respond- 
ent does  not  deny  tbe  act  complained  of,  but 
defends  his  conduct  on  the  ground  that  there 
exists  no  right  of  way  over  the  land  referred 
to;  that  he  (the  respondent)  Is  the  owner  in 
fee  of  the  soil  thereof;  and  that  in  building 
the  said  structure  he  Is  but  exercising  his 
proper  rights  as  owner  of  the  soil,  and  that 
the  complainant  has  no  rights  therein  for 
passage,  or  for  any  other  purpose.  There 
has  been  no  serious  effort  made  by  either 
party  to  establish  an  adverse  iiossesslon,  or 
to  set  up  a  prescriptive  right  as  opposed  to 
the  records  of  title  and  grants.  The  ques- 
tion, therefore,  is  one  of  real  estate  law,  de- 
X)endlng  more  on  the  interpretation  of  record- 
ed deeds  than  on  the  conduct  of  tbe  various  ' 
holders  of  the  titles,  as  testified  to  by  the  wit- 
nesses called.  That  tbe  right  sought  to  be 
enforced  by  the  complainant  did  at  one  time 
exist  cannot  be  seriously  doubted.  Joshua 
Paxon,  owning  both  the  dominant  and  the 
servient  tenement  sold  his  land  in  two  por- 
tions, the  one  now  belonging  to  the  respond- 
ent being  expressly  subjected  to  a  right  of 
way  in  favor  of  the  other,  now  owned  by  the 
complainant  As  will  appear  from  the  deeds 
themselves,  the  conclusion  Is  unavoidable  that 
this  easement  was  created  as  appurtenant  to 
the  lot  now  owned  by  plaintiff.  It  was  bind- 
ing upon  Paxon  himself,  and,  by  record,  no- 
tice upon  his  immediate  successor,  Orao. 

"It  remains  to  Inquire  whether,  by  any 
means,  the  easement  once  existing  has  since 
been  extinguished.  In  general,  an  easement 
created  by  express  grant  cannot  be  destroy- 
ed by  anything  short  of  a  new  grant  of  equal 
solemnity  or  adverse  possession  constituting 
a  prescriptive  right  Nonuser,  even  If  estab- 
lished, would  not  terminate  It,  and  I  have 
found  that  there  la  no  evidence  of  a  release, 
and  none  showing  adverse  possession.  That 
nonuser  is  immaterial  Is  shown  by  McKee 
V.  Percbment  69  Pa.  842.  There  the  subject 
of  contention  was  an  alley,  which  was'fenced 
through  the  middle,  and  had  stables,  coal- 
bouses,  and  other  buildings  upon  It  with 
trees  and  bushes,  for  a  period  of  more  than 
twenty-one  years.  It  was  held  that  as  the 
right  to  the  alley  was  conveyed  by  express 
grant  And  aa  tbe  obstructions  were  not 
shown  to  have  been  accompanied  by  adverse 
possession,  the  easement  must  be  sustained. 
It  was  urged,  however,  that  in  the  present 
esse  there  is  a  lack  of  continuity  In  the  line 
of  deeds  transferring  the  easement  to  the 
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preBent  claimant  The  contention  la  that, 
granting  the  previous  existence  of  the  right, 
it  expired  because  It  was  omitted  from  a  deed 
by  which  the  sheriff  transferred  the  dominant 
tenement  I  am  unable  to  see  how  this  omis- 
sion can  affect  the  rights  of  the  parties. 
There  is  notliing  amounting  to  a  release,  for 
the  owner  of  the  serylent  tenement  was  not 
privy  to  these  transactions,  and  was  fully  In- 
formed of  the  existence  of  the  easement  by 
the  record  In  his  own  line  of  title.  More- 
over, the  presumption  is  that,  where  notice 
is  given  to  the  servient  bolder  either  by  ap- 
parent use  of  the  way  or  upon  the  record,  all 
rights  created  to  assist  in  the  enjoyment  of 
the  dominant  land  become  appurtenant  there- 
to, and  pass  therewith,  even  though  not  men- 
tioned in  the  deed.  This  rule  Is  established 
by  numerous  authorities,  among  which  may 
be  mentioned  the  following  cases:  Swartz 
v.  Swartz,  4  Pa.  353,  45  Am.  Dec.  697;  Rhea 
V.  Forsyth,  37  Pa.  603,  508,  78  Am.  Dec.  441; 
Ott  V.  Krelter,  110  Pa.  370,  1  Atl.  724;  Held 
T.  McBride,  39  Wkly.  Notes  Cas;  284;  Wright 
V.  Chestnut  Hill  Iron  Ore  Co.,  45  Pa.  475; 
Erb  T.  Brown,  69  Pa.  216.  Especially  is  It 
true  that  an  omission  from  a  sheriff's  deed 
is  not  fatal.  A  sheritTs  sale  operates  to 
transfer  the  mortgagor's  title  such  as  it  is, 
not  merely  such  as  it  is  described  to  be.  In 
Kleffer  v.  Imhoff,  26  Pa.  438,  tt  is  said:  'The 
omission  to  specify  the  privilege  particularly 
does  not  change  the  qualities  annexed  to  the 
estates,  nor  do  the  other  trifling  inaccuracies 
produce  that  effect  Precision  of  description 
is  never  expected  in  a  sheriff's  deed,  and  it  Is 
always  construed  with  great  liberality.' 
See,  also,  Buckholder  v.  Sigler,  7  Watts  & 
S.  154;  Wright  V.  Chestnut  Hill  Iron  Ore  Co., 
45  Pa.  475;  Middleton'8  Ex'rs  t.  Middleton, 
106  Pa.  252;  Overdeer's  Adm'r  v.  Updegraff, 
69  Pa.  110;  Zell  v,  Uuiversallst  Society,  119 
Pa.  390,  13  Atl.  447.  4  Am.  St  Rep.  654;  and 
Geible  v.  Smith,  146  Pa.  276,  23  Atl.  437,  28 
Am.  St  Rep.  796.  I  am  of  opinion,  accord- 
ingly, that  the  said  sherifTs  deed  effected  a 
transfer  of  an  appurtenant  easement,  even 
without  express  mention  of  it 

"It  is  true  that  the  mortgage  to  satisfy 
which  this  sheriff's  sale  took  place  was  prior 
in  time  to  the  creation  of  the  easement  It 
is  settled,  however,  by  Cannon  v.  Boyd,  73 
Pa.  179,  where  the  facts  were  very  similar  to 
those  in  the  present  case,  that  the  easement 
passes  notwithstanding  the  priority  of  the 
mortgage. 

"Both  parties  have  inquired  at  some  length 
into  the  nature  of  the  resjpondent's  title  to 
the  soil  of  the  alley.  This  question  it  is 
unnecessary  to  consider.  The  most  perfect 
title  to  the  soil  would  not  relieve  the  re- 
spondent from  his  duty  to  respect  the  plaln- 
tifTs  right  of  way  thereover.  The  important 
fact  in  this  case  in  the  line  of  title  is  that 
the  existence  of  the  servitude  was  on  record 
in  Paxon'B  deed  to  Grau.  Binding  Grau,  It 
also  bound  the  subsequent  purchaser  at  the 
^herilTB  sale,  and  constituted  a  sufficient  no- 


tice to  all  claiming  nnder  him,  including 
the  respondent  Therefore  I  report  a  right 
of  way  appurtenant  to  the  complainant's  lot 
was  created  with  due  regularity,  and  notice 
thereof  placed  on  record  for  all  purchasers 
of  the  servient  tenement  This  easement 
was  never  released.  It  was  never  overrid- 
dence  by  any  prescriptive  right  Nor  did  it 
expire  merely  because  it  was  not  mentioned 
in  one  of  the  deeds  through  which  the  com- 
plainant obtains  his  title.  Of  the  respond- 
ent's title,  it  Is  enough  that  the  record  show 
full  notice  to  him  that  be  bought  subject 
to  the  easement 

"After  the  testimony  had  closed,  and  dur- 
ing the  argument  the  respondent  contended 
for  tbe  first  time  that  the  bill  should  be  dis- 
missed for  want  of  Jurisdiction,  although  this 
question  had  not  been  set  up  by  demurrer 
or  suggested  in  tbe  answer.  Under  the  de- 
cisions of  the  Supreme  Court  it  should  not 
now  be  considered.  The  following  language, 
taken  from  the  opinion  in  Sblllito  v.  Shillito, 
160  Pa.  167,  28  Atl.  637,  Is  in  point:  'More- 
over, the  Jurisdiction  of  the  court  was  not 
denied  or  questioned  by  demurrer,  plea,  or 
answer.  The  first  intimation  of  a  want  of 
Jurisdiction  came  after  the  most  of  the 'tes- 
timony had  been  taken  by  a  master  appoint- 
ed on  the  agreement  of  the  parties,  and 
after  the  most  of  the  expenses  of  the  Litiga- 
tion had  been  incurred.  We  have,  therefore, 
a  case  to  which  the  language  of  this  court  in 
Adams'  Appeal,  113  Pa.  449,  6  Atl.  100,  Is 
applicable,  even  if  it  be  conceded  that  there 
is  room  for  doubt  respecting  Jurisdiction.  In 
delivering  the  opinion  of  the  court  in  the 
case  cited,  the  present  Chief  Justice  Green 
said:  "While  it  is  true  that  manifest  want 
of  Jorlsdlction  may  be  taken  advantage  of 
at  any  stage  of  the  cause,  the  court  will 
not  permit  an  objection  to  its  Jurisdiction 
to  prevail  in  doubtful  cases  after  the  parties 
have  voluntarily  proceeded  to  a  hearing  on 
the  meHts,  but  will  administer  suitable  re- 
lief." '  See,  also,  Evans  v,  Goodwin,  132  Pa. 
136,  19  Atl.  49;  Searight  v.  Carlisle  Deposit 
Bank,  162  Pa.  504,  29  Atl.  783;  Drake  v. 
Lacoe,  157  Pa.  17,  27  Atl.  538;  Edgett  v. 
Douglass,  144  Pa.  95,  22  Atl.  868;  and  Mar- 
garge  &  Green  Co.  t.  Ziegler,  8  Fa.  Super. 
Ot  43a 

"But  even  If  the  objection  to  the  Juris- 
diction of  equity  be  considered  at  tliis  stage 
of  the  proceeding,  it  is  not  at  all  clear  that 
the  plaintiff  is  not  entitled  to  equitable  re- 
lief. It  Is  true  that  in  actions  respecting 
real  iH^operty,  where  the  plaintiff's  right  has 
not  been  established  at  law,  or  is  not  clear, 
he  is  generally  not  entitled  to  remedy  by  in- 
junction; but  where  In  a  proceeding  in  equi- 
ty the  plaintiff's  title  is  clear,  and  all  the 
evidence  relating  to  it  is  of  such  a  charac- 
ter that  a  judge  in  a  trial  at  law  upon  the 
same  evidence  would  not  be  at  liberty  to  sub- 
mit tbe  question  of  the  plaintiff's  title  to 
the  jury,  equity  will  grant  relief  although 
there  has  been  no  adjudication  of  the  title 
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at  common  law.  Edgett  y.  Douglass,  144 
Pa.  95,  22  Ati.  868;  Manbeck  t.  Jonea,  190 
Pa.  171,  42  Atl.  536.  In  Manbeck  v.  Jones, 
a  bill  In  equity  was  filed  for  an  Injunction 
to  restrain  the  closing  up  of  an  alleged  road 
across  defendant's  land.  The  answer  denied 
tbe  existence  of  the  road.  Although  the 
question  of  the  existence  of  the  right  of  way 
bad  not  been  tried  In  an  action  at  law,  the 
court  below  beard  testimony  on  both  sides, 
and  decided  that  the  defendant  took  his  con- 
veyances subject  to  the  right  of  way.  Judge 
Bechtel,  delivering  the  opinion  of  the  court 
below,  cites  authorities  to  the  effect  that  the 
right  should  be  clear  to  warrant  a  decree 
and  Injunction  to  compel  tbe  keeping  open 
of  a  way,  and.  If  tbe  right  be  doubtful,  a 
chancellor  will  pause  until  it  be  established 
by  law.  He  then  says:  *0f  course,  the  right 
sbonld  be  clear,  and  no  chancellor  would 
interfere  in  a  doubtful  case  until  it  is  estab- 
lished; but  when  the  right  Is  clearly  shown, 
as  In  this  case,  a  suit  at  law  Is  unnecessary, 
and  really  a  useless  expense.  •  •  »  We 
think.  If  the  testimony  before  us  was  submit- 
ted to  a  Jury,  there  could  be  but  one  finding, 
to  wit.  In  favor  of  the  existence  of  the  road. 
Nor  could  any  other  be  conscientiously  sus- 
tained.' The  court  entered  a  decree  ordering 
that  the  road  be  opened,  and  restraining  any 
further  obstruction  of  plaintiff's  right  of  way. 
The  decree  was  aflirmed  by  the  Supreme  > 
Court,  which  held:  "For  reasons  given  by 
the  learned  trial  judge  in  bis  opinion,  we  are 
satisfied  he  was  right  in  concluding  that  the 
plaintiff  was  entitled  to  equitable  relief,  and 
in  adequately  providing  therefor  by  the  terms 
of  tbe  decree  from  which  this  appeal  was 
taken.' 

"For  the  reasons  given,  I  report  In  favor  of 
the  complainant,  and  respectfully  recommend 
that  a  decree  be  entered  in  accordance  with 
the  prayer  of  tbe  bill  in  the  form  herewith 
submitted  and  attached." 

On  exception  to  his  report,  the  jeferee  fur- 
ther found  as  follows: 

"In  reply  specially  to  the  complainant's 
twenty-fourth  exception,  in  which  the  error 
assigned  Is  my  finding  as  a  matter  of  law 
that  tbe  servitude  Imposed  upon  respondent's 
land  was  not  discharged  by  the  sheriff's  sale 
for  taxes  of  1887,  I  refer  to  the  cases  of  Ir- 
win T.  Bank  of  United  States,  1  Pa.  349,  and 
Lesley  v.  Morris,  9  Phlla.  110,  not  cited  In 
my  original  report  In  the  latter  of  these 
cases  It  Is  held  that  a  building  restriction  up- 
on real  estate  Is  not  removed  by  a  subse- 
quent judicial  sale  for  taxes.  On  page  111, 
8  Phlla.,  Judge  Thayer,  In  delivering  tbe  opin- 
ion of  the  court,  says:  'It  would  be  a  very 
dangerous  doctrine  to  establish  that  a  cove- 
nantee who  is  not  a  party  to  the  proceedings 
(or  tbe  collection  of  the  taxes,  and  who  had 
no  notice  of  their  existence,  should,  without 
any  fault  of  bis,  be  deprived  of  a  valuable 
right— a  right  which  Is  as  much  property  as 
tbe  land  Itself.  Such  a  doctrine  would  fur- 
Disb  a  Tei7  easy  method  by  wblcb  covenant- 


ors and  their  assigns  might  evade  the  most 
solemn  obligations,  and  fraudulently  rid 
themselves  of  troublesome  servitudes  for 
which  they  have  received  a  large  price.  Such 
a  construction  of  the  laws  relating  to  tbe 
collection  of  taxes  does  not  appear  to  be  nec- 
essary in  order  to  secure  the  payment  of  the 
tax,  and  would  produce  a  manifest  injustice 
without  any  Important  advantage  to  the  state 
or  the  dty.  This,  then,  is  precisely  the  case 
In  which  the  argument  from  inconvenience  is 
decisive  of  tbe  construction.  Tbe  words  of 
the  various  acts  of  assembly  relating  to  the 
levying  and  collection  of  taxes  have  no  such 
necessary  meaning  or  effect  as  that  which 
the  argument  for  the  plaintiff  attributes  to 
them,  and,  this  being  so,  the.  great  incon- 
venience which  would  result  from  the  con- 
struction which  he  contends  for  supplies  a 
powerful  reason  for  believing  that  such  a 
construction  was  never  contemplated  by  the 
Legislature,  and  fully  warrants  us  In  reject- 
ing It.  The  decisions  and  the  general  cur- 
rent of  legislation  upon  this  subject  tend 
greatly  to  "strengthen  this  conclusion.  That  a 
ground  rent  was  not  divested  by  a  judicial 
sale  for  taxes  assessed  upon  tbe  land  was 
settled  by  the  courts  before  the  passage  of 
tbe  act  which  expressly  so  enacts.  Irwin  v. 
Bank  of  United  States,  1  Pa.  849;  Salter  v. 
Reed,  15  Pa.  260.  The  legislation  which  pro- 
tects mortgages  which  are  prior  to  tax  claims 
Is  also  a  clear  Indication  of  the  policy  of  tbe 
state  upon  the  subject  The  right  which  is 
acquired  by  the  covenantee  and  his  assigns 
in  a  building  restriction,  such  as  that  which 
exists  In  that  of  the  line  of  bis  title,  is  a  right 
not  in  the  land,  but  appurtenant  to  the  land. 
Like  a  ground  rent,  it  is  an  interest  not  in 
the  land  Itself,  but  incident  to  the  ownership 
of  another,  and  arising  out  of  a  covenant 
fastened  upon  it  by  a  former  owner.  The 
same  reasoning  and  the  same  policy  which 
protects  a  ground  rent  from  being  divested 
by  the  sale  of  the  land  for  taxes,  ought,  there- 
fore, to  protect  tbe  right  which  a  covenantee 
and  bis  assigns  have  in  a  building  restric- 
tion.' " 

Argued  before  MITCHELL,  DEAN,  FELL, 
MESTREZAT,  and  POTTER,  JJ, 

William  S.  Divine  and  Arthur  B.  Huey,  for 
appellant.  A.  I.  Phillips,  Dimner  Beeber, 
and  J.  Levering  Jones,  for  appellee. 

PER  CURIAM.  This  decree  is  aflBrmed  on 
the  findings  of  law  by  the  learned  referee, 
costs  to  be  paid  by  appellant 


(206  Pa.  444) 

MURPHY  T.  PRUDENTIAL  INS.  CO.  OF 

AMERICA. 

(Supreme  Court  of  Penuaylvanla.    May  4, 

1903.) 

LIFE  INSURANCB  —  ACTION  ON  POLIOT  —  BVl- 

SBNCB— MISSTATEMENTS  IN  APPUCA- 

TION-CROSS-BXAMINATION. 

1.  Where  the  defense  to  an  action  on  a  life 
policy  was  false  responses  to  questions  of  med- 
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Icnl  examiner,  the  physician  called  for  the 
plaintiff  cannot  be  cross-examined  as  to  wheth- 
er the  treatment  of  the  disease  of  which  the 
insured  died  was  a  proper  treatment. 

2.  A  physician,  called  as  a  witness  for  plaintiff 
in  an  action  on  a  life  policy,  cannot  be  asked 
whether,  if  he  had  been  told  that  shortly  before 
the  application  insured  had  consulted  another 
physician  for  a  cough  and  night  sweats,  tluit 
fact  would  have  had  any  effect  with  regard  to 
passing  applicant  as  a  first-class  risk. 

3.  Where,  in  an  action  on  a  life  policy,  the 
defense  is  false  ansit'ers  made  by  the  insured 
in  his  application,  defendant  can  show  that 
deceased  had  consumption  within  a  year  after 
the  date  of  the  policy  and  died  therefrom,  after 
showing  that  insured  was  treated  for  consump- 
tion within  the  year  preceding  the  policjr. 

4.  Mi'here,  in  an  action  on  a  life  policy,  the 
eTidence  for  defendant  shows  that  Insured  had 
consumption  during  the  year  before  the  issue 
of  the  policy  and  died  of  that  disease  there- 
after, and  insured  stated  in  his  application  that 
he  never  had  any  spitting  of  blood  or  serious 
Illness,  the  trial  judge  should  instruct  the  jury 
that  the  statements  alleged  by  the  defendant  to 
be  false  were  material  to  the  risk,  and  if  they 
were  false  would  avoid  the  policy. 

Appeal  from  Court  of  Common  Fleas,  PbH- 
adelpbia  County. 

Action  by  Mary  B.  Murphy  against  the 
Prudential  Insurance  Company  of  America. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MBSTREZAT,  and  POTTER,  JJ. 

Frederick  J.  Shoyer,  for  appellant.  Thom- 
as A.  Fahy  and  Walter  Thomas  Fahy,  for 
appellee. 


MESTREZAT,  J.  This  is  an  action  of  as- 
sumpsit on  an  Insurance  policy  issued  by  the 
defendant  company  on  the  life  of  Edward 
Joseph  Murphy,  the  husband  of  the  plaintiff, 
who  was  named  as  the  beneficiary.  The  ap- 
plication was  signed  by  the  insured  on  No- 
vember 18,  1899,  the  medical  examination 
was  made  the  next  day,  and  the  policy  was 
Issued  November  24,  1899.  The  death  proofs 
state  that  Murphy  died  April  5,  1901,  of  pye- 
lonephritis. The  application  contains  the  fol- 
lowing questions  and  answers:  "16.  Are  yon 
in  good  health?  Yes.  17.  When  were  you 
last  attended  by  a  physician?  Four  years 
ago.  For  what  complaint?  Neuralgia  of  the 
face  due  to  a  bruise.  23.  Have  you  ever  had 
<an8wer  TfeB'  or  "No*  to  each)  •  •  •  spit- 
ting of  blood?  No.  24.  Have  you  ever  had 
any  serious  illness?  No."  The  defense  to 
the  action  is  that  the  answers  to  these  ques- 
tions were  not  true,  and  were  known  to  be 
untrue  by  the  applicant,  Edward  Joseph  Mur- 
phy, when  they  were  made.  It  is  claimed  by 
the  defendant  company  that  at  the  time  the 
insured  signed  the  application  he  was  not  in 
good  health,  bad  consulted  physicians  for 
hemorrhages  and  spitting  of  blood,  and  died 
subsequently,  on  April  5,  1901,  of  consump- 
tion. The  application  contains,  inter  alia,  the 
following  language:  "I  hereby  declare  and 
warrant  that  all  the  statements  and  answers 
to  the  above  questions,   as  well  as  those 


f  made  or  to  be  made  to  the  company's  med- 
ical examiner,  are  or  shall  be  complete  and 
true,  and  that  they,  together  with  this  decla- 
ration, shall  form  the  basis  and  become  a 
part  of  the  contract  of  Insurance  hereby  ap- 
plied for.  And  it  is  agreed  that  if  any  of  the 
said  answers  be  Incorrect  In  whole  or  In 
part,  then  the  policy  which  may  be  granted 
in  pursuance  hereof  shall  be  null  and  void, 
and  all  payments  made  thereon  shall  be  for- 
feited to  the  company.  And  It  is  further 
agreed  that  the  policy  herein  applied  for 
shall  be  accepted  subject  to  the  conditions 
and  agreements  therein  contained,  and  said 
policy  shall  not  take  effect  until  the  same 
shall  be  issued  and  delivered  by  the  said 
company,  and  the  first  premium  paid  there- 
on In  full,  while  my  health  Is  in  the  same 
condition  as  described  in  this  application." 
In  the  application,  under  the  questions  to 
be  answered  by  the  insured,  and  which  were 
answered  by  him  before  the  medical  examin- 
er of  the  company,  is  the  following:  "I 
hereby  warrant  that  the  answers  to  these 
questions  are  true,  and  agree  that  they  shall 
form  a  part  of  the  contract  of  insurance  ap- 
plied for."  The  case  was  submitted  to  the 
Jury  by  the  learned  trial  Judge  to  determine 
the  truth  or  falsity  of  the  answers  to  the 
questions  in  the  application,  with  instruc- 
tions that,  under  the  act  of  1885  (P.  L.  134), 
answers  which  are  in  fact  incorrect  and 
untrue  would  not  avoid  the  policy  if  they 
were  Immaterial  to  the  risk,  provided  they 
were  made  In  good  faith  by  the  insured, 
and  in  the  belief  that  they  were  true.  The 
verdict  and  Judgment  were  for  the  plaintiff, 
and  the  defendant  company  has  appealed. 

The  first  assignment  complains  that  the 
court  erred  in  refusing  to  permit  the  defend- 
ant, on  cross-examination,  to  ask  Dr.  Clark, 
a  witness  for  plaintiff,  the  following  ques- 
tion: "Would  you  say  that  was  not  a  prop- 
er treatment  for  tuberculosis?"  The  treat- 
ment referred  to  was  alleged  to  have  been 
administered  by  Dr.  Atlee  prior  to  the  date 
of  the  application.  The  question  was  prop- 
erly excluded.  The  treatment  of  the  disease 
was  not  In  issue,  and  therefore  the  question 
was  irrelevant.  An  affirmative  reply  to  the 
question  would  have  tended  to  show  that 
the  treatment  administered  by  Dr.  Atlee 
was.  In  the  opinion  of  the  ■  witness,  proper 
for  tuberculosis,  but  it  would  not  have  aid- 
ed the  Jury  in  determining  whether  the  pa- 
tient was  Buffering  with  that  disease,  which 
was  the  question,  at  issue: 

The  second,  third,  and  fourth  assignments 
allege  error  by  the  court  In  excluding  the 
answers  to  questions,  on  cross-examination, 
put  by  the  defendant  to  Dr.  Clark,  the  phy- 
sician who  had  examined  the  insured  for 
the  risk,  to  ascertain  whether,  if  the  witness 
had  been  told  by  the  applicant  tliat  shortly 
prior  to  the  application  he  had  consulted  Dr^ 
Atlee  for  a  cough  and  for  night  sweats,  that 
fact  would  have  had  any  effect  with  regard 
to  passing  him  as  a  first-class  risk.    The  only 
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effect  of  the  reply  to  this  question  would  \ 
have  been  to  show  the  opinion  of  the  witness 
as  to  whether,  in  view  of  the  alleged  undis- 
closed facts,  the  risk  was  flrst-class,  and 
whether,  if  the  alleged  fact  had  been  Imown, 
the  risk  would  have  been  accepted  by  the 
company.  The  issue  to  be  determined  by  the 
jury,  however,  was  the  truth  or  falsity  of  the 
answers  of  the  insured  to  the  questions  put 
to  him  by  the  medical  examiner;  and,  as  af- 
fecting that  Issue,  it  Is  apparent  that  it  was 
vhoUy  immaterial  and  of  no  consequence 
irhat,  under  other  facts  than  those  disclosed 
by  the  application,  the  witness  thought  about 
the  character  of  the  risk,  whether  It  was 
good  or  bad,  and  whether  the  company  would 
or  would  not  have  accepted  It  The  testi- 
mony was  therefore  properly  excluded.  This 
question  has  been  ruled  in  other  states,  and 
a  like  conclusion  reached.  In  Bawls  T. 
American  Mutual  Life  Insurance  Co.  (N.  Y.) 
81  Am.  Dec.  280,  a  physician  was  asked  on 
cross-exnmlnatlon,  if  he  had  known  the  in- 
sured had  been  addicted  to  certain  practices, 
would  he  have  regarded  his  conduct  as 
likely  to  Impair  his  health;  and  then  the 
medical  examiner  was  asked  on  cross-exam- 
inatioD:  "If  yon  had  known,  at  the  time 
you  had  made  this  examination  [referring 
to  the  examination  made  for  the  defend- 
ants], that  Fisher  was  in  the  habit  of  using 
Intoxicating  liquors  to  excess,  would  you 
have  regarded  bis  life  healthy  and  the  risk 
good?'  The  court  held  that  the  tartlmony 
was  properly  rejected,  and  observed:  "This 
testimony  was  incompetent  both  on  princir 
pie  and  authority.  It  was  of  no  consequence 
what,  in  the  opinion  of  these  physicians  in 
certain  cases,  and  under  a  certain  state  of 
facts,  would  be  a  good  or  bad  risk  for  a  life 
insunuice  company  to  take,  or  what  drcum- 
stauces  should  be  considered  on  the  question 
of  increasing  or  lessening  the  rates  of  insur- 
ance These  witnesses  might  give  their  opin- 
ion on  matters  of  science  connected  with 
their  profession,  but  were  not  receivable  to 
state  their  views  on  the  manner  in  which 
others  would  be  Influenced  if  certain  specific 
facts  existed."  This  decision  was  followed 
In  Xew  York,  In  Hlgble  v.  Guardian  Mutual 
Ufe  Insurance  Co.,  53  N.  Y.  603.  There  the 
medical  examiner,  called  as  a  witness  for 
<Iefendant,  was  asked  in  substance  whether, 
if  he  had  been  advised  of  certain  alleged  un- 
disclosed facts,  it  would  have  called  upon 
liira  to  make  further  inquiries,  and  as  to  the 
effect  such  knowledge  would  have  had  upon 
big  answer  to  the  question  as  to  the  pro- 
priety of  taking  the  risk.  It  was  held  that 
these  questions  were  properly  rejected.  In 
Ulinote  a  similar  view  is  taken  of  the  ad- 
missibility of  such  testimony.  In  Mutual 
Aid  Association  v.  Hall,  118  111.  168,  8  N.  B. 
7^  the  medical  examiner  of  the  company 
was  the  witness  being  interrogated.  The 
court  approved  the  ruling  of  the  trial  court 
In  sustaining  the  objection  to  the  testimony, 
ind  said:    "They  [questiousl  were,  In  sub- 


stance, whether  Hall's  application  for  mem- 
bership in  the  association  would  have  been 
favorably  passed  upon  If  It  had  been  stated 
in  such  application  that  he  drank  liquor. 
We  tbhak  that  the  objections  to  these  ques- 
tions were  properly  sustained.  The  real  is- 
sue was  whether  the  statements  made  in 
the  application  were  true  or  false.  What 
would  have  been  the  effect  U  some  different 
statement  from  that  therein  contained  had 
been  made  to  the  association  was  of  no  con- 
sequence." 

The  fifth  assignment  may  be  dismissed 
with  the  remark  that  a  responsive  answer 
to  the  question  put  to  the  witness  would 
not,  in  itself,  have  tended  to  disclose  any 
existing  disease,  which,  as  stated  by  counsel 
on  argument,  was  the  purpose  of  the  ques- 
tion. 

The  sixth  to  the  twelfth  assignments.  In- 
clusive, and  the  twenty-second  assignment, 
may  be  considered  together.  The  defense  to 
this  action  in  the  court  below  was,  as  we 
have  seen,  that  the  insured  made  false  an- 
swers to  the  questions  put  to  him  by  the 
medical  examiner.  For  the  purpose  of  es- 
tablishing this  fact,  the  defendant  offered 
to  show  that  the  insured  was  afflicted  with 
consumption  during  the  latter  half  of  the 
year  1900,  and  that  be  died  of  that  disease 
in  the  spring  of  1901.  The  trial  court  held 
that  the  evidence  was  not^admlssible;  that 
"to  ascertain  whether  he  had  consumption 
at  the  time  [of  the  Issuance  of  the  policy], 
to  prove  that  he  had  consumption  in  Septem- 
ber, 1900,  would  not  be  any  evidence  in  this 
case."  The  learned  judge,  therefore,  ex- 
cluded the  testimony  offered  by  the  defend- 
ant to  show  the  condition  of  the  Insured's 
health  in  1900,  and  that  he  subsequently 
died  of  consumption;  and  these  assignments 
under  consideration  raise  the  question  of  the 
correctness  of  this  ruling.  We  think  the 
evidence  should  have  been  admitted.  The 
defendant  had  Introduced  testimony  tending 
to  show  that  during  the  year  1899,  immedi- 
ately prior  to  the  date  of  the  policy,  the  in- 
sured was  affiicted'  with  consumption,  and 
during  that  time  was  treated  for  that  dis- 
ease. It  would  have  been  evidence  con- 
firmative of  this  testimony  to  show  that  the 
insured  was  suffering  with  and  being  treated 
for  consumption  from  a  date  a  few  months 
after  the  policy  was  Issued  till  he  died  with 
the  disease  in  the  spring  of  1901.  The  well- 
understood  character  of  this  disease,  as  be- 
ing usually  slow  and  lingering,  should  not  be 
overlooked  in  determining  the  relevancy  of 
the  excluded  evidence.  It  Is  doubtless  true, 
wa  think,  that  the  insured  could  have  been 
first  attacked  by  the  disease  subsequent  to 
the  date  of  the  policy,  and  under  the  evi- 
dence the  jury  could  have  so  found.  On  the 
other  hand,  if  the  testimony  convinced  the 
jury  that  during  the  greater  part  of  the  year 
1900  the  Insured  was  ofilicted  with  consump- 
tion, and  that  he  died  with  that  disease  in 
the  sjjrlng  of  1901,  there  would  have  been 
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evidence,  taken  In  connection  with  lil^e  testi- 
mony as  to  tbe  condition  of  tbe  Insured  pie- 
ylous  to  the  Issuance  of  the  policy,  to  jus- 
tify the  jury  in  finding  that  he  had  the  dis- 
ease at  the  date  he  made  his  answers  to 
the  questions  of  the  defendant's  medical 
examiner  in  November,  1899.  Whether  the 
disease,  if  shown  to  have  been  present  in  the 
insured  in  1800,  existed  at  any  prior  date, 
■would  have  to  be  determined  from  the  prog- 
ress It  bad  then  made,  and  from  the  facts 
disclosed  by  expert  medical  testimony.  This 
evidence  should  go  to  the  Jury,  with  the 
testimony  showing  the  alleged  similar  phys- 
ical condition  of  the  Insured  in  1899,  as 
bearing  upon  bis  condition  at  the  time  of 
the -issuance  of  the  policy,  and  hence  upon 
the  truth  or  falsity  of  the  statements  In  bla 
application.  The  weight  of  tbe  testimony 
and  the  credibility  of  the  witnesses  were, 
as  In  other  cases,  for  the  jury.  We  are 
therefore  of  opinion  that  the  trial  court 
was  in  error  In  rejecting  the  testimony  of- 
fered by  the  defendant  tending  to  show  that 
tbe  insured  was  suffering  with  consumption 
in  1900  and  died  of  that  disease  in  the  spring 
of  1901. 

Tbe  numerous  remaining  assignments  of 
error  may  be  considered  without  special  ref- 
erence being  made  to  them  separately.  Tbe 
correctness  of  the  questions  raised  by  these 
assignments  reqi^es  an  interpretation  of  the 
act  of  June  23,  1885  (P.  L.  134),  Purd.  Dig. 
1046,  and  its  application  to  the  case  in  hand. 
The  first  section  of  tbe  act  is  as  follows: 
"Whenever  the  application  for  a  policy  of 
life  Insurance  contains  a. clause  of  warranty 
of  tbe  truth  of  tbe  answers  therein  contain- 
ed, no  misrepresentation  or  untrue  statement 
in  such  application  made  In  good  faith  by  the 
applicant,  shall  eCFect  a  forfeiture  or  be  a 
ground  of  defense  in  any  suit  brought  upon 
any  policy  of  insurance  issued  upon  the  faith 
of  such  application,  unless  such  misrepresen- 
tation or  untrue  statement  relate  to  some 
matter  material  to  the  risk." 

Hartman  v.  Keystone  Insurance  Co.,  21 
Pa.  466,  was  an  action  on  a  life  insurance 
policy  in  which  it  was  stipulated  that  any 
untrue  or  fraudulent  allegations  in  effecting 
the  insurance  should  avoid  the'  policy,  and 
that  tbe  statements  of  the  assured  should 
form  the  basis  of  the  contract.  Chief  Jus- 
tice Black,  delivering  tbe  opinion,  says: 
"The  plaintift  can  only  recover  if  the  dec- 
laration of  the  assured,  upon  the  faith  of 
wbicb  tbe  risk  was  taken,  was  strictly  true 
In  every  material  part  It  will  not  do  to  say 
that  this  was  immateriaL  Every  fact  Is  ma- 
terial which  Increases  tbe  risk,  or  which, -If 
disclosed,  would  have  been  a  fair  reason  for 
demanding  a  higher  premium.  Nor  is  it  of 
any  consequence  that  the  death  was  not,  in 
fact,  produced  by  a  cause  connected  with  tbe 
subject  of  tbe  misrepresentation.  One  who 
falsely  declares  himself  free  from  consump- 
tion cannot  effect  a  valid  insurance  on  his 
own  life,  though  be  died  of  cholera.    ▲  sol- 


dier or  sailor  who  warrants  himself  a  mar- 
chant  has  a  void  policy,  even  though  he  is  not 
slain  in  battle,  or  does  not  perish  at  sea." 
In  Wall  V.  Royal  Society,  179  Pa.  355,  36 
Atl.  748,  it  Is  said  (Green,  J.):  "The  general 
doctrine  that  in  actions  on  policies  of  insur- 
ance, with  a  warranty  of  the  truth  of  tbe 
facts,  the  validity  of  the  contract  depends 
on  the  truth  of  the  warranty,  and  that  the 
engagement  of  the  policy  holder  Is  absolute 
that  the  facts  shall  be  as  they  are  stated 
when  his  rights  under  the  policy  attach,  is 
so  very  familiar,  and  has  been  so  frequently 
declared,  that  a  mere  reference  to  a  few  of 
our  modem  decisious  will  suffice." 

The  act  of  1885  has  frequently  been  be- 
fore this  court  for  construction.  In  tbe  re- 
cent case  of  Lutz  v.  Metropolitan  Life  In- 
surance Co.,  186  Pa.  527,  40  Atl.  1104,  it 
was  held  error  to  refuse  to  Instruct  tbe  jury 
that,  "tbe  applicant  and  beneficiary  In  their 
application  having  stated  and  warranted  that 
the  Insured  "never  was  sick,'  and  bad  no 
previous  'spitting  of  blood,'  and  had  con- 
sulted no  other  physician,  and  had  'no  con- 
sumption,' and  the  written  and  printed  state- 
ment in  tbe  proof  of  death,  and  the  uncon- 
tradicted proof  and  testimony,  showing  that 
he  bad  spitting  of  blood,  was  sick  previously,, 
had  consumption,  and  had  consulted  Dr.  Muh- 
lenburg,  the  plaintiff  cannot  recover."  In 
reversing  the  trial  court,  the  late  Chief  Jus- 
tice Green  said:  "In  a  case  of  very  recent 
occurrence  in  which  we  have  just  filed  an 
opinion  (March  v.  Metropolitan  Life  Insur- 
ance Co.,  186  Pa.  629,  40  Atl.  1100,  65  Am. 
St.  Rep.  887),  we  have  had  occasion  to  con- 
sider  and  decide  this  Identical  question.  We 
there  determined  that  the  act  of  1885  had  no 
application  in  cases  where  the  answer  was- 
false,  and  related  to  some  matter  material  to 
the  risk.  Where  It  was  doubtful  whether  the 
matter  was  material,  tbe  question  of  mate- 
riality must  be  submitted  to  tbe  jury;  but 
where  the  matter  Involved  was  palpably  and 
manifestly  material  to  the  risk,  the  law  was 
not  changed  either  by  the  act  of  1885  or  by^ 
any  decision  before  or  since.  Thus,  in  the 
present  case,  all  tbe  questions  above  enu-  - 
merated  were  Intrinsically  and  essentially 
material  to  tbe  risk,  and  have  always  been 
so  held  by  all  courts  of  last  resort.  As  the 
act  of  1885  made  no  change  in  tbe  law  where 
the  matter  In  question  was  material  to  tbe 
risk,  the  duty  of  the  court  to  pronounce  up- 
on this  subject  was  the  same  after  as  be- 
fore tbe  act  As  a  matter  of  course  there 
could  not  be  any  doubt  that  previous  spit- 
ting of  blood,  or  illness,  or  confinement  to 
the  house  by  reason  of  Illness,  or  medical 
service,  or  the  attendance  of  physicians,  or 
having  consumption,  were  subjects  of  the 
most  serious  and  material  character,  and: 
they  have  always  been  so  bdd  by  the  courts. 
As  it  was  always  the  duty  of  the  court  be- 
fore the  act  of  1885  to  determine  the  mate- 
riality of  the  question  and  answer  In  cases 
which  were  perfectly  manifest  and  free  frora^ 
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an  doubt,  and  the  act  makes  no  change  in 
tbe  law  la  anch  casea,  ao  the  aame  duty  re- 
mains Bince  Its  passage."  We  have  held  It 
to  be  error  to  submit  the  case  to  tbe  Jury 
where  the  nncontroverted  evidence  abowa 
that  the  Insured  made  false  answers  to  ques- 
tlona  as  to  when  insured  was  last  attended 
by  a  physician  and  for  what  cause,  bow  long 
since  be  had  consulted  a  physician  and  for 
what  disease,  and  as  ^o  whether  he  had  ever 
been  sick,  bad  any  serious  illness,  bad  ever 
consulted  a  physician,  had  ever  had  spitting 
of  blood,  did  not  bave  consumption,  was  in- 
sured in  any  other  company,  bad  applied  for 
insurance  in  any  other  company  and  been  re- 
jected, bad  always  been  temperate,  had  had 
any  medical  attendance  within  tbe  year  prior 
to  the  application,  and  if  so,  state  disease 
and  give  name  of  physician.  It  has  always 
been  held  that  the  court  must  declare  as  ma- 
terial a  false  statement  to  a  request  that  tbe 
insured  give  full  particulars  of  any  Illness  he 
might  have  bad,  and  also  an  untrue  state- 
ment that  no  life  insurance  company  bad  de- 
clined or  postponed  an  acceptance  of  a  pro- 
posal to  insure  applicant's  life.  In  each  in- 
stance it  was  held  to  be  the  duty  of  tbe  court 
to  pronounce  the  answer  material  to  the  risk. 

Under  tbe  interpretation  placed  upon  the 
act  of  18S5  by  the  numerous  decisions  of  this 
court,  it  is  clear  that  the  statements  or  an- 
swers made  by  the  Insured  in  this  case,  al- 
leged by  tbe  defendant  to  be  false,  relate  to 
matters  material  to  the  risk.  The  statements 
were  made  in  reply  to  questions  asked  for 
the  evident  purpose  of  ascertaining  the  true 
condition  of  the  applicant's  health  at  the  time 
of  the  delivery  of  the  policy  and  prior  there- 
to. The  acceptance  or  rejection  of  the  risk, 
as  well  aa  tbe  rate  of  the  premium,  would 
depend  on  the  information  elicited  by  the 
questions.  If  the  applicant  was  In  bad 
health.  It  needs  no  argument  to  show  that  the 
risk  to  the  company  would  have  been  in- 
creased,  and  would  therefore  bave  been  re- 
jected, or  a  greater  premium  would  bave 
been  demanded.  The  answers  to  tbe  other 
qnestlona  were  equally  material  to  the  de- 
fendant company.  A  truthful  response  to 
any  of  the  questions  was  a  prerequisite  to 
intelligent  and  safe  action  by  the  defendant 
in  passing  upon  the  application  of  tbe  in- 
sured. 

For  tbe  reasons  given  we  are  of  opinion 
that  the  trial  court  should  have  Instructed 
the  Jury  that  the  statements  contained  in  the 
application,  and  alleged  by  the  defendant  to 
be  false,  were  material  to  tbe  risk,  and,  if 
they  were  found  to  be  false  or  untrue,  would 
avoid  the  policy.  The  trial  judge  was  right 
in  lefnslng  to  withdraw  the  case  from  tbe 
jury,  as  requested  In  the  defendant's  twelfth 
point  The  evidence  submitted  by  the  parties 
on  the  questions  at  issue  was  conflicting,  and 
hence  tbe  case  was  necessarily  fen:  the  jury. 
The  defendant,  in  tbe  twenty-fiftb  assign- 
ment, alleges  that  the  charge  was  inadequate. 
If  there  is  any  merit  in  this  assignment,  the 


error  will  doubtless  be  corrected  on  the  next 
trial. 

Tbe  Judgment  is  reversed,  wltb-a  veolro 
de  novsw 

(205  Po.  tU) 
DONOHUGH  T.  LISTBB  et  aL 
(Supreme  Court  of   Pennsylvania.    May  4^ 
1903.) 
HIGHWAYS— KVIDENCE— PUBLIC  USB. 
1.  A  property  owner  sued  to  enjoin  the  main- 
tenance of  a  gateway  from  lots  into  a  street 
which  plaintiff  claimed  as  a  private  way.    The 
court  found  that  for  more  tnan  40  years  the 
way  had  been  used  as  a  city  street  without  ob- 
jection;  that  no  express  dedication  appeared  of 
record,  and  the  street  was  not  diown  on  any 
confirmed  plan,  yet  the  city  had  paved  and  re- 
paved   it,   charging  the   abutting  owners   with 
the  curbing,  and  that  plaintiff  had  paid  for  that 
on  hia  side;   that  the  gateways  bad  existed  for 
40  years,  though  for   a   part  of  the  time  the 
opening  had  been  l>oarded  up.   Beld  to  show 
a  public  way. 

Appeal  from  Court  of  Common  Pleas,  Pbll- 
adelpbia  County. 

Bill  by  William  J.  Donohugb  against  Rose- 
anna  Lister  and  Susan  Nichols.  From  a  de- 
cree dismissing  the  bill,  plaintiff  appeals. 
Affirmed. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MBSTREZAT,  and  POTTER,  JJ. 

George  C.  Bowker  and  Thomas  8.  Dono 
hugh,  for  appellant  William  O.  Gross  and 
Harry  S.  Ambler,  Jr.,  for  appellees. 

PER  CURIAM.  Plaintiff,  being  the  own- 
ec  of  bouses  on  Branner's  court  or  Reese 
street  and  claiming  that  it  was  a  private 
way,  filed  this  bill  against  property  holdcra 
whose  lots  abutted  at  tbe  rear  on  Reese 
street,  to  enjoin  the  maintenance  of  a  gate- 
way from  tbe  lots  into  the  said  street,  and 
the  use  of  tbe  street  as  a  passageway  into 
Summer  street  Tbe  learned  Judge,  sitting 
as  chancellor,  found  that,  for  more  than  40 
years  before  the  filing  of  tbe  bill  Branner's 
court  now  called  "Reese  Street"  bad  been 
paved  and  nsed  as  a  city  street  by  the  pub- 
lic, including  the  defendants,  without  objec- 
tion by  tbe  plaintiff  or  his  predecessors  In 
title:  that  though  90  express  dedication  to 
public  use  appeared  of  record,  and  the  street 
though  plotted  on  the  planbooks  of  the  sur- 
vey department  was  not  on  any  confirmed 
plan,  yet  the  city  had  treated  It  as  a  public 
street  had  repaved  It  In  1894  with  Belgian 
blocks,  and  reset  the  curbs,  charging  the 
plaintiff  and  defendants,  respectively,  as 
abutting  owners,  for  the  curbing;  and  that 
plaintiff  bad  paid  for  the  curbing  on  bis  side, 
but  not  that  on  defendants'  side,  nor  for  pav- 
ing tbe  cartway.  He  further  found  that  tlie 
gateways  complained  of  had  existed  as  open- 
ings in  the  rear  walls  of  defendants'  lots  for 
40  years,  and  used  fronii  time  to  time,  though 
for  a  part  of  that  period— not  appearing  ex- 
actly—the openings  had  been  boarded  up  and 
disused.  On  these  facts,  the  judge,  quoting 
Weiss  Y.  So.  Bethlehem  Boro.,  136  Fa.  29^ 
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20  Afl.  801,  found  ttat  Reese  street  wan  a 
public  street,  and  the  use  of  It  by  defendants 
was  mder  their  right  as  abutting  owners. 
He  therefore  dismissed  the  bill.  We  have  not 
been  convinced  that  he  was  In  error  In  his 
view  of  the  facts,  and  on  them  the  law  Is  not 
open  to  question. 
Decree  afilrmed,  with  costs. 


(206  Pa.  4EE) 

In  re  TASKBR'S  ESTATE. 
(Supreme  Court  of  Pennsylvania.    May  4^ 

1903.) 
WIU.S— DBvisAvrr  tbl,  non— refusal  op 

ISSUE. 

1.  Where,  on  an  application  for  an  issue  of 
deviaavit  vel  non  on.  the  ground  of  lack  of  tes- 
tamentary capacity,  it  appears  that  the  testator, 
though  a  man  of  intemperate  habits,  was  at  the 
time  of  the  execution  of  the  will  perfectly  sober, 
and  understood  exactly  what  he  was  doing,  the 
issue  was  properly  denied. 

Appeal  from  Orphans'  Court,  Philadelphia 
Cotinty. 

In  the  matter  of  the  estate  of  P.  M,  Tasker, 
deceased.  From  a  decree  dismissing  an  ap- 
peal from  the  register  of  wills,  Charles  P. 
Tasker  appeals.    Affirmed. 

The  following  Is  the  opinion  of  the  court 
below  (Hanna,  J.); 

"Rice,  P.  J.,  in  Sdler's  Est,  14  Pa.  Super. 
Ct  504,  following  many  decided  cases  upon 
the  subject,  said:  'It  has  been  held  re- 
peatedly that.  In  determining  whether  or  not 
there  Is  such  a  dispute  as  should  be  submit- 
ted to  and  passed  upon  by  a  Jury,  It  is  the 
duty  of  the  court  to  consider  all  the  pertinent 
evidence.'  This  rule  is  again  announced  and 
reiterated  by  the  Supreme  Court  In  the  latest 
decisions  of  that  tribunal.  In  Schusler's  Est., 
198  Pa.  81,  47  Atl.  966,  where  it  was  alleged 
the  testator  did  not  possess  testamentary  ca- 
pacity, by  reason  of  his  long-continued  ex- 
cessive use  of  intoxicating  liquors,  and  drunk- 
enness almost  all  the  time  for  a  year  prior 
to  his  death,  the  orphans'  court  of  Allegheny 
county  considered  the  evidence  prodliced  by 
the  contestants,  supplemented  by  that  of  the 
appellee,  and  found  that  when  not  intoxicated 
the  testator  had  testamentary  capacity,  and 
was  not  Intoxicated  when  he  executed  the 
will.  They  therefore  dismissed  the  appeal. 
This  was  affirmed  by  the  Supreme  Court 
Again,  in  Masson's  Est,  108  Pa.  636,  48  Atl. 
811,  an  issue  to  det«'mine  the  genuineness  of 
the  signature  of  testator  to  his  will,  alleged  to 
be  a  forgery,  was  refused  by  this  court  upon 
the  preponderating  testimony  of  the  propon- 
ents' witnesses  that  the  signature  was  that 
of  the  testator.  This  was  also  affirmed  by 
the  Supr«ne  Court  And  see,  also,  Englert 
V.  Englert  198  Pa.  826,  47  Atl.  940,  82  Am. 
St  Rep.  806,  and  Friend's  Estate,  198  Pa. 
868,  47  Ati.  1106.  It  Is  tiierefwe  well  settled 
that  the  entire  testimony  la  to  be  considered 
In  determining  the  propriety  of  granting  an 
Issue,  whether  It  be  to  determine  the  question 


of  testamentary  capacity,  or  the'  exercise  of 
nndne  Influence.  Even  then  the  rule  also 
firmly  established  is  to  be  applied,  and  it  te 
quoted  by  Rice,  P.  J.,  in  Seller's  Est,  supra, 
and  repeatedly  followed  by  this  court,  ▼!&: 
If  the  testimony  be  such  that  after  a  fair 
and  Impartial  trial,  resulting  In  a  verdict 
against  the  proponents  of  the  alleged  will,, 
the  trial  Judge,  after  a  careful  review  of  all 
the  testimony,  would  feel  constrained  to  set 
aside  the  verdict  as  contrary  to  the  manifest 
weight  of  the  evidence.  It  cannot  be  said  that 
a  dispute,  within  the  meaning  of  the  act,  has 
arisen.  On  the  other  hand,  if  the  state  of 
the  evidence  is  such  that  the  Judge  would  not 
feel  constrained  to  set  aside  the  verdict,  the 
dispute  should  be  considered  substantial,  and 
an  issue  should  be  directed.  This  simple  and 
only  safe  test  Is  supported  alike  by  reason 
and  authority.' 

"In  applying  these  rales  for  our  guidance 
in  the  present  case.  It  IS  first  to  be  said  that, 
with  regard  to  the  allegation  that  In  tiie  ex- 
ecution of  the  will  the  testator  was  Improper- 
ly and  unduly  InSuenced,  there  is  not  a  scin- 
tilla. Being  unmarried  and  without  Issue,  it 
is  most  natural  he  should  select  his  grand- 
nephew,  who  appeared  to  be  worthy.  Intelli- 
gent and  reputable  in  every  respect  as  the 
principal  object  of  bis  bounty.  He  is  bis 
namesalce,  and  testator  was  evldentiy  much 
attached  to  him,  and  bad  contributed  towards 
his  maintenance,  and  education.  There  is  not 
the  slightest  proof  that  any  request  or  solici- 
tation was  made  by  any  person  to  testator 
that  a  gift  should  be  made  by  him  for  bis 
or  her  benefit,  except  that  by  a  sister  of  tes- 
tator—and, strange  to  Say,  a  witness  for  the 
contestant  snd  called  to  prove  the  mental 
unsoundness  of  ber  brother— who  requested 
his  attorney,  whom  she  knew  was  preparing 
his  will,  to  recommend  ber  brother  to  pro- 
vide for  her  and  ber  kindred. .  This  is  not 
consistent  with  the  effort  of  the  witness  to 
cast  a  doubt  upon  the  testamentary  capacity 
of  her  brother.  And  as  confirmation  of  the 
power  of  testator's  mind  to  discriminate  and 
select  the  objects  of  bis  bounty,  he  complied 
with  some  of  the  requests  of  his  sister,  and 
refused  others.  There  was  no  secrecy  at- 
tending Mther  the  preparation  or  execution  of 
the  wllL  His  Intention  was  known  to  the 
persons  composing  his  household.  He  gave 
Instructions  for  its  preparation  to  his  counsel 
many  days  prior  to  its  final  engrossing  and 
execution  in  the  privacy  of  his  room.  And 
at  Its  execution  no  one  was  present  but  his 
counsel,  his  assistant,  well  known  to  and  fa- 
miliarly greeted  by  testator,  his  attending 
physician,  and  the  subscribing  witnesses,  both 
disinterested,  and  strangers  to  testator  until 
that  moment^  when  they  were  formally  Intro- 
duced to  and  recognized  by  him  as  the  per- 
sons who  were  to  witness  the  execution  of 
his  win.  The  testamentary  paper  was  pre- 
viously read  to  testator  by  his  counsel,  whose 
clerk  was  present  at  the  time,  and  testator 
expressed  his  entire  satisfaction  therewitk 
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Tluit  be  wu  not  intoxicated  at  the  time,  and 
had  fnll  knowledge  of  the  testamentary  act 
in  which  he  was  then  engaged,  are  clearly 
shown.  All  the  facts  and  circnmstances  con- 
nected with  the  preparation  and  execution  of 
the  wUl  strikingly  resemble  those  shown  in 
the  case  of  Walnwright's  Appeal,  89  Fa.  220. 
The  allegation  of  undne  influence  need  not  be 
fortber  discussed,  nor  was  It  urged  by  conn- 
aeL 

"The  great  effort  was  to  show  such  a  state 
of  facts  as  would  Justify  the  granting  of  an 
issoe  to  determine  the  mental  capacity  of  tes- 
tator, and  his  ability  to  intelligently  dispose 
of  his  estate.  A  careful  examination  of  the 
entire  testimony  negatives  the  thought.  The 
testator  had  long  been  engaged  in  active  busi- 
ness, and  continued  his  attention  to  his  in- 
vestments and  business— being  a  member  of 
a  copartnership— down  to  the  day  of  his 
death.  He  had,  until  a  few  years  prior  to 
hla  death,  been  temperate  and  abstemious, 
careful  and  cleanly  in  his  person,  dress,  and 
language,  and  then  began  to  be  the  reverse: 
He  used  intoxicating  liquors  to  excess,  until 
be  undermined  his  health,  and  caused  the 
disease  which  eventually  terminated  in  his 
death,  and  became  filthy  in  his  personal  hab- 
its and  language.  Still  he  was  able  to  at- 
tend to  bis  business,  and  conversed  about  its 
affairs  until  within  a  few  hours  of  his  death. 
He  was  also  able  to  consult  his  counsel,  and 
give  him  instructions  relative  to  the  disposi- 
tion ot  his  estate,  and  continuance  of  his 
firm's  business  after  bis  death,  and  not  only 
this,  but  also  to  provide  for  the  consumption 
of  bis  remains  by  fire,  rather  than  burial  in 
the  earth,  even  against  the' objections  of  his 
counse"  and  the  ccmtrary  sentiment  of  his 
near  relatives.  But  these  were  unavailing, 
and  the  testator  insisted  npon  bis  own  wish 
being  carried  out.  The  will  Itself,  by  its 
careful  provisions  for  the  benefit  of  those 
whom  testator  selected  as  recipients  of  his 
bounty,  speaks  forcibly  of  bis  entire  testa- 
mentary capacity;  and,  as  shown  in  Schus- 
ter's Est,  snpra,  to  warrant  an  issue  upon 
the  ground  of  intoxication,  it  must  be  proved 
that  this  was  the  condition  of  the  testator  at 
the  time  be  executed  his  will.  See,  also, 
Probst's  Will,  2  Lane.  Law  Rev.  97;  Hannum 
V.  Worrall,  2  Del.  Co.  K.  49;  Welsman's  Est, 
5  Pa.  Co.  Ct  H.  661;  and  Few's  Est,  147 
Pa.  264.  23  Atl.  447. 

.  "Tl»e  testimony  is  overwhelming  that  tes- 
tator well  understood  the  nature  of  the  act 
in  which  he  was  engaged,  not  only  when  he 
gave  the  instructions  to  his  counsel,  but  at 
the  time  he  affixed  his  trembling  hand  and 
assisted  signature  to  the  testamentary  paper. 
That  he  possessed  sufficient  intelligence  to 
comprehend  what  he  was  doing  is  also  evi- 
dent from  his  Jocular  remark  that,  his  will 
being  executed,  the  next  Is  the  imdertaker.' 
All  the  witnesses  present  at  the  execution— 
every  one  disinterested— unite  in  the  opin- 
ion that  testator  evinced  an  Intelligent  com- 
prehension of  hia  act,  and  was  fully  compe- 


tent to  dispose  of  his  property.  This  was 
the  testimony  of  tlie  attending  physician, 
who  was  also  the  medical  attendant  npon  the 
sister  of  testator,  and  at  whose  request  he 
became  the  physician  of  testator,  and  whose 
testimony  is  attempted  to  t>e  overcome  by 
that  of  another  physician,  not  in  attendance 
upon  testator,  who  related  declarations  by 
the  attending  physician  tending  to  discredit 
his  testimony,  but  which  were  not  only 
solemnly  denied  by  him,  but  wblcb  are 
wholly  uncorroborated  and  incredible.  The 
testimony  of  this  blatant  witness,  who,  by 
his  rudeness  anU  Impertinence,  overanxlety 
to  blacken  the  character  of  a  reputable  phys- 
ician, and  dls:^Iay  of  personal  animosity  to- 
wards him  in  a  matter  of  no  personal  inter- 
est to  himself,  may  well  be  disregarded,  and 
safely  said  to  have  no  weight  whatever. 

"E&cpert  witnesses  were  also  produced  by 
the  contestants.  They  are  distinguished  and 
eminent  id  their  profession.  But  they  testi- 
fied, not  from  any  knowledge  of  testator, 
but  from  hearing  portions  of  testimony  for 
the  contestants,  and  a  supposititious  state  of 
facts  presented.  They  were  careful,  cau- 
tious, and  guarded  in  the  expression  of  opin- 
ion; and  it  is  difficult  to  gather  that,  if  they 
Iiad  seen  and  conversed  with  the  testator 
within  forty-eight  hours  of  his  death,  they 
would  have  considered  him  totally  incapable 
of  executing  a  will. 

"Opposed  to  this  is  the  testimony  of  those 
who  were  actually  present  at  the  drafting  of 
the  will,  its  engrossing  and  submission  to 
testator,  heard  his  assent  to  its  provisions, 
saw  him  affix  his  signature  thereto,  listened 
to  his  remarks  and  conversation,  and  had 
cognizance  of  his  mental  and  physical  condi- 
tion both  previous  to  and  at  the  time  of  the 
execution  of  the  will,  and  subsequent  there- 
to. Such  testimony  is  entitled  to  far  greater 
belief  and  reliance.  And  it  Is  a  noteworthy 
fact  the  contestant  did  not  venture  to  be  a 
witness  in  his  own  behalf. 

"In  conclusion,  it  need  only  be  said,  adopt- 
ing th^  language  of  Paxson,  J.,  in  Cauffman 
T.  Long,  82  Pa.  72,  'A  man's  will,  the  most 
solemn  Instrument  he  can  execute,  shall  not 
be  set  aside  without  any  sufficient  evidence 
to  impeach  It'  And  being  of  opinion  the 
evidence,  if  snbniltted  to  a  Jury,  would  not 
Justify  a  verdict  against  the  will,  the  Issues 
prayed  for  are  refused,  the  petition  dismiss- 
ed, and  the  action  of  the  register  In  admit- 
ting the  will  to  probate  affirmed.  The  con- 
testant to  pay  the  costs." 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MBSTREZAT.  and  POTTBJR,  JJ. 

Charles  E  Aull  and  George  W.  Boyer,  for 
appellant  C.  Berkley  Taylor  and  John  O. 
Johnson,  for  appellee. 

PER  CURIAM.  This  decree  is  afBrmed  on 
the  opinion  of  the  president  Jndge  of  ttie 
court  below,  costs  to  be  paid  by  the  appel- 
lant 
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BRIDOBMAN  BROS.  CO.  ▼.  SWING  et  aL 

(Suprune  Court  of  PennsylTania.    May  i, 

1903.) 

ASSUMPSIT— STATEMENT— SUFFICIBNCT— 
.  JUDGMENT  BY  DEFAULT. 

1.  A  Statement  in  an  action  of  assumpsit, 
setting  forth  a  debt  on  book  account  for  mer- 

~chaudise  sold  and  delivered  to  defendants  at 
their  request,  that  the  charges  were  just  and 
reasonable,  and  setting  out  a  copy  of  the  ac- 
count sued  on,  is  sulBcient  to  require  an  afflda- 
Tit  of  defense. 

2.  Where  defendant  in  assumpsit  demurs  to  a 
statement,  and  the  court  holds  it  sufficient,  it 
may  enter  judgment  against  the  defendant  with- 
out giving  him  leave  to  file  an  affidavit  of  de- 
fense. ^ 

Appeal  from  Court  of  CJommbn  Pleas,  Phil- 
adelphia CJounty. 

Action  by  the  Bridgeman  Bros.  Co.  against 
Thomas  C.  Swing  and  William  H.  Bateman, 
Jr.  From  a  judgment  entering  judgment  on 
den^nrrer  to  statement,  defendants  appeal. 
Affirmed. 

The  grounds  of  demurrer  were  as  follows: 
"(1)  Said  statement  fails  to  disclose  a  de- 
livery of  any  goods  or  chattels  by  the  plain- 
tiff to  tlie  defendants.  (2)  The  statement  of 
claim  fails  to  show  any  liability  on  the  ipart 
of  the  defendants,  or  either  of  them.  (3) 
The  alleged  copy  of  plaintiff  company's  book 
of  original  entry,  upon  which  the  action  Is 
based,  falls  to  disclose  any  charge  against 
the  defendants  by  the  plaintiff  company." 
The  court  found  that  the  statement  was  suffi- 
cient, and  entered  Judgment  in  favor  of  the 
plaintiff,  denying  defendants'  request  for 
leave  to  file  an  affidavit  of  defense  on  the 
merits. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MESTRBZAT,   and  POTTER,   JJ. 

J.  H.  Brinton,  for  appellants.  Julius  CL 
Levi,  for  appellee. 

PER  (JURIAM.  The  procedure  act  of  1887 
relieved  plaintiffs  from,  a  certain  amount  of 
formality  in  the  statement  of  their  claims, 
but  not  from  any  obligations  of  substance 
in  the  stated  cause  of  action.  Fritz  v.  Hath- 
away, 135  Pa.  274,  19  Atl.  1011.  But  if  the 
substance  was  there,  the  act  was  not  in- 
tended to  increase  mere  technicality  of  pres- 
entation. The  statement  in  the  present 
case  sets  forth  an  indebtedness  on  "a  book 
account  for  merchandise  sold  and  delivered 
to  the  defendants  at  their  request,"  with  a 
further  averment  that  the  charges  are  "just 
and  reasonable,"  and  a  copy  of  the  account, 
showing  in  detail  the  articles  and  their  prices. 
This  would  have  been  entirely  good  as  a 
common  connt  with  bill  of  particulars  under 
the  previous  practice,  and  no  defect  has  been 
pointed  out  as  to  precision  or  certainty  of 
parties  and  amounts,  which  would  make  It 
bad  in  any  of  the  features  the  procedure  act 
was  intended  to  require.  The  defendant,  in- 
stead of  filing  an  affidavit  of  bis  defense,  If 
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any  he  had,  chose  to  demur,  and  the  court 
had  a  right  to  hold  him  to  the  strict  legal 
consequences. 
Judgment  affirmed. 


;  Pa.  466) 


HUNTER  V.  FORSYTH. 


(Supreme  Court  of  Pennsylvania.    May  4, 
1903.) 

JUDGMENT— RULE  TO  VACATE— AFFIDAVIT  OF 

DEFENSE. 

1.  Where  an  affidavit  of  defense  is  not  filed 
in  time,  but  comes  before  the  court  on  a  rule 
to  open  judgment,  regularly  entered,  the  court 
will  examine  the  averments,  and  require  fur- 
ther evidence  as  to  the  facts,  as  in  other  cases 
of  an  application  to  open  judgment. 

2.  In  an  action  on  a  note,  judgment  was  ren- 
dered for  want  of  affidavit  of  defense.  There- 
after, on  motion  to  open  judgment,  an  affidavit 
of  defense  was  filed,  alleging  "that  it  does  not 
appear  from  the  plaintiff's  statement  of  claim, 
that  the  note  was  stamped."  Held,  that  saclx 
an  averment  was  a  mere  argumentative  de- 
nial, and  a  technical  objection  to  the  pleading, 
which  is  not  the  office  of  the  affidavit  of  de- 
fense or  an  application  to  open  judgment. 

Appeal  from  Court  of  Common  Pleas,  Pbil- 
adeiphla  County. 

Action  by  John  B.  Hunter,  doing  business 
as  John  B.  Hunter  &  Co.,  against  William  F. 
Forsyth.  Judgment  for  plaintiff.  From  an 
order  discharging  a  rule  to  open -It,  defend- 
ant appeals.    Affirmed. 

Judgment  was  entered  for  want  of  an 
affidavit  of  defense  on  May  16,  1002.  Upon 
the  following  day  defendant  filed  an  affida- 
vit of  defense,  which  was  as  follows:  "De- 
fendant avers  that  the  said  note  was  given 
by  deponent  without  consideration,  and  was 
given  for  accommodation  of  one  Elworth  B. 
Shearer,  who  was  indebted  or  about  to  be- 
come indebted  to  the  plaintiff.  The  said  note 
was  given  to  guaranty  the  indebtedness  of 
said  Shearer  to  the  plaintiff.  Defendant 
avers  that  it  was  weU  known  to  said  plaintiff 
that  said  note  was  given  by  defendant  for 
the  accommodation  of  said  Shearer.  Plain- 
tiff knew  that  the  said  note  was  given  to 
guaranty  the  said  Shearer's  indebtedness, 
and  that  Shearer  was  to  pay  the  said  note; 
that  the  defendant  was  never  notified  as  to 
the  fact  or  amount  of  said  Shearer's  indebt- 
edness, and  said  plaintiff  never  brought  suit 
against  the  said  Shearer,  and  has  never  made 
any  attempt  to  collect  from  the  said  Shearer 
money  which  may  be  due,  if  any  money  be 
due  from  said  Shearer  to  said  plaintiff.  De- 
fendant further  avers  that  the  indebtedness, 
to  guaranty  which  the  said  note  was  given, 
was  Incurred  by  the  sale  and  delivery  of 
hardware  by  said  plaintiff  to  said  Shearer; 
that  defendant  was  Induced  to  sign  the  said 
note  and  guaranty  the  said  indebtedness  of 
said  Shearer  to  said  plaintiff  upon  the  faith 
of  representations  made  to  this  defendant  by 
the  said  Shearer,  and  concurred  in.  by  said 
plaintiff,  that  the  actual,   bona  fide  amount 


f  S,  See  Judgment,  vol.  30,   Cent.   Dig.  {  196. 
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ol  the  cMitraet  or  indebtedness  of  said  Shear- 
er to  said  plaintiff  was  $1,363.25,  viz.,  the 
amonnt  of  the  note  npon  which  suit  is 
brought.  Defendant  subsequently  has  ascer- 
tained that  the  said  Hunter  and  said  Shearer 
unlawfully  agreed  together  to  add  to  the  said 
contract  or  Indebtedness  of  Shearer  to  said 
Hunter  a  certain  sum,  In  fraud  of  tliis  plain- 
tifTs  rights,  which  this  defendant  is  informed, 
belieyes,  and  avers  to  be  at  least  ten  per 
centum  of  the  actual,  bona  fide  indebtedness 
of  said  Shearer  to  said  plaintiff,  which  fraud- 
ulent and  fictitious  sum,  being  added  to  the 
actual  indebtedness  of  said  Shearer  to  said 
plaintiff,  makes  the  sum  of  $1,353.25  for 
which  the  defendant  was  induced  to  become 
a  guarantor.  Defendant  further  avers  tliat 
the  statement  of  claim  filed  by  the  plaintiff  is 
Insufficient  to  support  a  Judgment  in  this 
case,  in  this:  that  it  does  not  appear  from 
the  plaintiff's  statement  of  claim  filed  that 
the  note  upon  which  plaintiff  brings  this  suit 
was  stamped  with  internal  revenue  stamps  of 
the  United  States  of  America,  as  required  by 
the  act  of  Congress  in  force  on  the  date  of 
the  execution  of  said  note,  viz.,  March  20, 
1889;  that  the  same,  not  being  stamped  ac- 
cording to  law,  is,  under  said  act  of  Congress, 
to  be  deemed  invalid  and  of  no  effect  All 
of  which  is  true,  and  defendant  expects  to  be 
able  to  prove  the  same  at  the  trial  of  ttie 
cause."  The  court  discharged  the  rule  to 
open  the  Judgment 

Argued  before  MITCHELL,  DBAN,  FELL, 
BROWN.  MESTREZAT,  and  POTTEB.  JJ. 

William  F.  Johnson  and  A.  L  Lewis,  for 
appellant  H.  B.  Hodge,  a  R.  Woodruff, 
and  W.  D.  Neilson,  for  appellee. 

PER  CURIAM.  When  an  affidavit  of  de- 
fense is  filed,  and  its  sufficiency  is  In  ques- 
tl<w,  the  court  must  accept  It  for  verity,  and 
regard  all  the  facts  properly  set  forth  in  it  as 
proved.  But  where  the  aflidavit  is  not  filed 
In  time,  as  in  the  present  case,  and  comes 
before  the  court  only  on  a  rule  to  open  a 
Judgment  regularly  entered,  the  court  is  en- 
titled to  examine  the  averments  critically, 
and  to  require  further  evidence  as  to  the 
facts,  as  in  other  cases  of  application  to  open 
Jndgments.  The  court  below  was  not  satis- 
fied that  a  prima  facie  defense  was  sufficient- 
ly made  out  to  Justify  sending  this  case  to  a 
Jury.  Plaintiff  sued  on  a  promissory  jiote  of 
which  defendant  was  the  maker.  The  de- 
fense was  that  defendant  was  a  guarantor 
for  the  real  debtor,  one  Shearer,  and  made 
the  note  on  the  faith  of  representations  made 
by  Shearer,  "and  concurred  in  by  the  plain- 
tiff," that  it  represented  the  actual  debt  of 
Sheerw  to  plaintiff,  but  that  defendilnt  had 
"subsequently  ascertained  that  the  said  Hun- 
ter and  said  Shearer  unlawfully  agreed  to- 
getbor  to  add  to  the  said  contract  or  indebt- 
edness of  Shearer  to  said  Hunter  a  certain 
sum,  in  fraud  of  this  plaintiff's  rights,  which 
this   defendant   is  informed,    believes,   and 


avers  to  be  at  least  10  per  centum  of  the 
actual,  bona  fide  indebtedness  of  said  Shearer 
to  said  plaintiff."  It  is  objected  to  thU  affi- 
davit that  it  is  vague,  inter  alia,  in  not  stat- 
ing whether  the  debt  of  Shearer  was  due  at 
the  date  of  the  note,  or  was  to  be  incurred 
thereafter;  in  not  stating  either  the  actual 
debt,  or  the  amount  added,  with  any  certain- 
ty; and  especially  in  not  averring  any  rep- 
resentations by  plaintiff,  except  Inferentially, 
by  the  use  of  the  word  "concurred."  Fot 
these  and  perhaps  other  objections,  the  court 
did  not  deem  the  defense  sufficiently  made 
out.  It  was  entitled  to  satisfactory  deposi- 
tions or  further  evidence,  and  we  cannot 
say  that  there  was  error  in  requiring  some- 
thing more  than  this  affidavit 

A  further  defense  is  based  on  the  want  of 
a  revenue  stamp  on  the  note,  as  requh-cd  by 
the  act  of  Congress  of  June  13,  1898,  30  Stat. 
448,  c.  448  [U.  S.  Comp.  St  1901,  p,  2284]. 
It  was  held  in  Ohartiers,  etc.,  Turnpike  Co. 
T.  McXamara,  72  Pa.  278,  IS  Am.  Rep.  873, 
that  the  act  of  Congress  of  18(J6  (14  Stat  98, 
c.  184)  prolilbiting  the  admission  in  evidence 
"in  any  court"  of  an  unstamped  paper  ap- 
plied to  state  as  well  as  federal  courts.  That 
decision  was  made  by  a  divided  court,  and 
has  never  commanded  the  general  acquies- 
cence of  the  profession.  The  decisions  In 
other  courts  of  high  authority  are  against  the 
power  of  Congress  to  interfere,  even  indi- 
rectly, with  the  rules  of  evidence  in  state 
conrte.  Whether  the  same  construction  would 
now  be  given  to  .the  act  of  1898  may  there- 
f<»e  be  open  to  doubt  But  the  question  does 
not  arise  in  the  present  case,  for  the  affidavit 
Is  not  that  the  note  was  not  duly  stamped, 
but  that  "It  does  not  appear  from  the  plain- 
tiff's statement  of  claim"  that  it  was  so 
stamped.  This  is  merely  an  argumentative 
denial,  and  amounts,  at  most,  to  a  technical 
objection  to  the  pleadings,  which  is  not  the 
office  of  an  affidavit  of  defense,  and  still  less 
of  an  affidavit  to  open  a  Judgment 

Judgment  affirmed. 


OK  Pa.  OS) 

In  re  STURGIS*  ESTATE. 

Appeal  of  POTTER. 

(Supreme  Court  of  Pennsylvania.    May  4, 

1903.) 

WILL-CONSTRUCTION— E3TATH  CONVETBD. 
1.  Testatrix  devised  the  residue  of  her  estate 
to  her  seven  children.  If  any  of  them  were 
dead,  leaving  issue  or  married,  she  gave  the 
share  of  sach  deceased  child  to  the  usee  of  his 
or  her  will;  and  if  such  child  should  have 
died  intestate,  leaving  issue  or  a  widow,  such 
share  should  go  to  the  i>er8on8  and  for  the  es- 
tates they  would  have  taken,  had  such  child 
died  the  owner  of  that  share.  In  the  event 
of  the  death  of  any  of  the  devisees  before  testa- 
trix, so  much  of  the  share  of  such  child  as  did 
not  vest  by  the  provisions  of  the  will  was 
given  to  the  persons  and  the  estates  to  whom 
the  residue  of  testatrix's  estate  was  devised. 
One  son  died  before  testatrix,  leaving  a  widow 
and  children;  ^ving.to  his  widow  all  his  es- 
tate for  life,  with  full  power  to  dispose  of  the 
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BAtah  by  -vrtXl,  and,  in  default  of  each  dispoii- 
tion,  to  hia  children  living.  Held,  that  the  wid- 
ow's power  of  appointment  by  will,  being  un- 
limited, carried  the  fee,  and  that  her  children 
had  no  standing  to  demand  partition  of  the 
real  estate  of  the  testatrix. 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

In  the  matter  of  the  estate  of  Susan  B. 
Sturgls,  deceased.  From  a  decree  dismissing 
the  petition  for  partition,  James  Potter, 
guardian  of  Mary  L.  Sturgls  and  Henrietta 
H.  B.  Sturgls,  appeals.    AfiSrmed. 

The  material  portion  of  the  will  of  Robert 
Sturgls,  deceased.  Is  as  follows:  "I  give,  de- 
vise, and  bequeath  all  of  my  property  both 
real  and  personal  of  every  kind  and  nature 
whatsoever  and  wheresoever  situated  which 
I  now  possess  or  to  which  I  may  hereafter 
become  entitled,  to  my  beloved  wife,  Marlon 
Sturgls  for  life,  with  full  power  to  dispose  of 
the  same  by  will,  but  If  she  should  die  vrlth- 
out  leaving  any  last  wUl  and  testament,  then 
I  give,  devise  and  bequeath  all  of  my  said 
property,  on  the  death  of  my  said  wife,  ab- 
solutely, and  In  fee  to  such  of  our  children 
who  may  be  living  at  the  time  of  her  death, 
share  and  share  alike,  provided,  however, 
that  If  any  of  our  said  children  shall  have 
died  before  the  death  of  my  said  wife,  leav- 
ing issue,  the  child  or  children  of  such  de- 
ceased child,  living  at  the  time  of  the  death 
of  my  said  wife,  shall  be  entitled  to  the 
share  the  parent  would  have  taken  If  living, 
share  and  share  alike." 

Argued  before  MITCHELL,  DEAN, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

James  E.  Hood,  for  appellant  John  O. 
Johnson,  for  appellee. 

MITCHELL,  J.  The  testatrix,  after  devis- 
ing the  residue  of  her  estate  to  her  seven 
children,  provided:  "If  any  of  these  devisees 
are  dead  leaving  issue  or  married,  I  give  the 
share  such  deceased  child  would  have  taken 
it  living,  to  the  uses  of  his  or  her  will;  and 
If  he  or  she  should  have  died  Intestate,  leav- 
ing Issue  or  a  widow,  I  give  the  said  share 
to  the  persons  and  for  the  estates  they  would 
have  taken  In  the  same  had  such  child  died 
the  owner  of  that  share.  If  any  of  the  said 
devisees  or  if  my  two  daughters,  hereinafter 
named,  or  either  of  them,  shall  have  died  be- 
fore me;  I  give  so  much  of  the  share  of  that 
child,  as  does  not  vest  in  bis  or  her  issue, 
husband  or  wife  by  the  provisions  of  this 
will,  to  the  persons  and  for  the  estates  to 
whom  and  for  which  the  residue  of  my  estate 
is  devised."  Robert  Sturgls,  a  son,  died  be- 
fore the  testatrix,  leaving  a  widow  and  chil- 
dren, and  the  questions  in  this  case  arise  un- 
der the  first  clause  of  the  passage  above  quot- 
ed. The  language  In  Itself  Is  not  at  all  am- 
biguons.  The  expression  "to  the  uses  of  his 
will"  means  ezactiy  the  same  thing  as  the 
phrase  in  the  next  clause,  "had  such  child 
died  the  owner  of  that  share."  Having  ex- 
pressed the  intent  in  the  first  clause  in  a  way 


inappropriate  to.  a  case  of  intestacy,  the  tes- 
tatrix changed  the  form  of  expression  in  the 
next,  but  used  one  that  conveyed  the  same 
meaning,  to  wit,  that  the  share  of  the  child 
dying  before  ber,  leaving  a  widow  or  chil- 
dren, should  pass,  whether  he  died  testate  dr 
intestate,  as  If  he  had  died  the  owner  of  that 
share,  or,  as  the  older  lawyers  would  have  ex- 
pressed it,  quasi  seised  in  his  demesne  as  of 
fee.  On  the  words  of  the  clause,  this  mean- 
ing is  not  at  all  doubtfuL  But  it  is  urged 
that  a  dUFerent  Interpretation  must  be  pat 
on  It,  in  view  of  the  concluding  clause  of  the 
same  paragraph,  to  wit:  "If  any  of  the  said 
devisees  or  if  my  two  daughters  hereinbe- 
fore named  or  either  of  them  shall  have  died 
before  me,  I  give  so  much  of  the  share  of 
that  child,  as  does  not  vest  in  his  or  her  is- 
sue, husband  or  wife,  by  the  provisions  of 
this  will,  to  the  persons,  and  for  the  estates 
to  whom  and  for  which  the  residue  of  my  es- 
tate is  devised."  This,  as  said  by  the  learned 
judge  below,  IB  obscurely  expressed,  but,  by 
reading  the  whole  paragraph  together.  It  is 
sufficiently  clear  that  this  clause  does  not  in 
any  way  affect  the  first,  with  which  alone 
we  are  concerned.  Taking  the  whole  para- 
graph together,  it  provides  for  three  contin- 
gencies that  might  arlAe  by  the  death  of  a 
child  in  the  lifetime  of  the  testatrix:  First, 
death  testate,  leaving  widow  or  issue;  sec- 
ond, death  intestate,  leaving  widow  or  Issue— 
the  devolution  of  the  property  in  either  case 
being  as  if  the  child  had  died  the  owner  of 
the  share.  But  a  third  contingency  was  pos- 
sible, to  wit,  death  in  the  lifetime  of  the  tes- 
tatrix without  leaving  widow  (or  husband) 
or  Issue.  This  was  what  the  last  clause  of 
the  paragraph  was  Intended  to  meet.  It  was 
not  to  put  any  limit  on  the  disposition  by  will 
of  a  child  under  the  first  clause,  but  to  pro- 
vide for  a  possible  contingency  not  provided 
tor  in  the  first  and  second  clauses.  It  gives 
to  the  persons,  etc.,  to  whom  the  residue  la 
devised,  "so  much  of  the  share  of  that  child 
(dying  before  me)  as  does  not  vest  In  his  or 
her  issue,  husband  or  wife,  by  the  provisions 
of  this  will,"  not  the  provisions  of  his  or  her 
(the  child's)  will  but  of  this  (the  testatrix's) 
will.  It  is  not,  therefore,  as  suggested,  to 
meet  the  case  of  a  child  excluding  by  will 
his  widow  or  Issne  from  the  succession. 
That  case  was  ah-eady  covered  by  the  first 
clause,  by  which  the  will  of  a  child  dying 
testate  in  the  Ufetime  of  testatrix,  leaving 
widow  or  issue,  is  to  apply  to  the  share  de- 
vised to  him,  as  if  it  had  vested  In  his  life- 
time. The  new  clause  was  not  Intended  to 
be  Inconsistent  with  this.  The  testatrix  had 
already  provided  for  the  widow  and  issne  of 
a  deceased  chUd,  so  far  as  she  could  without 
limiting  the  estate  in  fee  she  intended  to  give 
the  child;  that  Is,  the  widow  and  Issue  took 
what  the  child  gave  them  by  will,  or,  in  case 
of  intestacy,  what  they  would  take  under  the 
intestate  law.  In  either  case  they  were  pro- 
vided for,  as  far  as  might  be,  by  "this"  0.  e., 
the  testatrix's)  will.    But  if  there  should  be 
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neltber  itidow  nor  children,  tben  tbere  would 
be  a  contingency  not  provided  for,  and  tbo 
last  clause  was  to  meet  this.  It  has  no  bear- 
ing on  the  first  or  second  clauses  of  the  para- 
graph. 

The  share  of  Bobert  therefore  passed  under 
his  mother's  will  as  if  It  had  vested  and  been 
part  of  his  estate  In  Ills  lifetime.  By  his 
wHl  Ills  estate  passed  to  his  widow  for  life, 
with  a  general  power  of  disposition  by  will, 
and,  in  default  of  such  disposition,  to  his 
children  living  at  her  death,'  with  right  of 
representation  In  their  issue  if  any.  The 
widow's  power  of  appointment  by  will,  being 
unlimited,  will  carry  the  fee;  and  the  estates 
of  the  appellant's  wards  are  therefore  con- 
tingent on  her  failure  to  exercise  the  power, 
as  well  as  on  their  own  sorvivorship.  The 
court  was  therefore  right  in  holding  that 
they  were  not  entitled  to  partition. 
Decree  affirmed. 


dOS  Fa.  it>) 

FURTH  T.  STAHL  et  al. 

(Supreme  Court  of  Pennsylvania.    May  4k 

1903.) 

AUDITOR'S  REPORT  —  OPINION  OF  COURT  — 
BANKRUPTCY— F0RBCL080RK  SALB-ESTOP- 
PKI/— PRBFBIUCNCKS-ATTORNBT'B  FEB. 

1.  On  overruling  an  auditor's  report,  the  court 
should  file  an  opinion  stating  its  grounds  for 
■o  doing. 

Z  A  trustee  in  bankruptcy  is  estopped  from 
contesting  the^  jurisdictiou  of  the  court  to  ap- 
point an  auditor  to  report  distribution  of  a 
fund  raised  by  the  sale  ot  the  real  estate  of  the 
bankrupt  under  a  mortgage  when  he  had  agreed 
to  such  sale. 

3.  Under  Bankr.  Act  July  1,  1898,  8  60,  80 
Stat  502,  c.  541  tU.  S.  Comp.  St.  1901,  p. 
34461,  a  person  who  anticipates  the  filing  of  a 
petition  in  bankruptcy  against  himself  may  em- 
ploy an  attorney,  and  gfve  to  him  a  mortgage 
to  secnre  to  him  payment  ot  the  fees  for  serv- 
ices to  be  rendered  ia  the  bankruptcy '  proceed- 
ings. 

4.  The  state  court  has  Jurisdiction  to  appoint 
an  auditor  to  distribute  fund  arising  on  for«- 
doaure  of  the  real  estate  of  a  bankrupt 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Emanuel  Fnrth  against  Oustav 
Stahl  and  another.  From  an  order  dismiss- 
ing exceptions  to  the  auditor's  report,  plaln- 
tiir  appeals.    Reversed. 

From  the  auditor's  report  It  appeared  that 
on  November  24,  1899,  the  firm  of  Stahl  & 
Straub,  composed  of  Gustav  Stahl  and  Jo- 
seph H.  Straub,  stockbrokers,  suspended  pay- 
ments. On  the  following  day  Emanuel 
Furth,  BJsg.,  a  member  of  the  Philadelphia 
bar,  was  retained  by  Stahl.  Shortly  after- 
wards Stahl  agreed  to  give  to  Mr.  Fnrth  a 
aecond  mortgage  on  real  estate  to  secure  Mr. 
Furth's  fees  for  services  in  bankruptcy  pro- 
ceedings whlcl)  were  then  In  contemplation 
by  creditors.  The  mortgage  was  executed 
on  December  19,  1899,  while  the  elTorts  of 
Mr.  Forth  were  In  progress  to  avoid  the 
bankmptcy  proceedings.  The  petition  In 
bankruptcy  was  filed  on  December  28,  1899. 


Argued  before  MITCHELL,  DEAN, 
BROWN,  MESTRBZAT,  and  POTTER,  JJ. 

John  O.  Johnson,  Max  Herzberg,  and  Ja- 
cob Singer,  for  appellant  JoliuB  0.  Levi, 
for  appellees. 

MITCHELL,  J.  It  IB  to  be  regretted  that 
the  court  did  not  file  an  opinion,  or  give  rea- 
sons in  any  form  for  its  decree.  Where  the 
decision  of  an  auditor,  referee,  or  other  offi- 
cer acting  In  a  Judicial  capaciiy  is  overruled 
by  the  court,  Justice  to  the  court  itself,  as 
well  as  to  the  officer  and  the  parties,  sug- 
gests that  the  reasons  should  be  stated.  In 
the  present  case,  to  a  careful  and  elaborate 
report  made  by  the  auditor,  the  court's  own 
officer,  exceptions  which  went  merely  to  the 
result,  without  Indicatihg  the  grounds,  were 
sustained.  No  reasons  were  given  by  the 
Court,  and  no  sufficient  ones  are  advanced  by 
the  appellee  or  perceived  by  this  court.  We 
are  obliged,  therefore,  to  discuss  the  case 
from  the  report  of  the  auditor. 

The  Jurisdiction  of  the  court  is  clear.  The 
auditor  found,  and  It  Is  not  questioned,  that 
the  trustee  in  bankruptcy  expressly  agreed 
that  the  property  should  be  sold  under  the 
mortgage.  For  this  there  was  good  reason, 
as  such  sale  divesting  dower  would  be  like- 
ly to  bring  a  larger  fnnd  than  a  sale  under 
the  bankruptcy  proceedings,  which  would 
l^ave  the  dower  existing  as  an  inchoate  In- 
ctmibrance.  The  purchase  money  was  then 
paid  into  court,  and  an  auditor  appointed  to 
report  distribution  on  the  petition  of  the 
tmstee.  He  was,  therefore,  estopped  from 
contesting  the  Jurisdiction. 

But,  Independently  of  his  acts  or  agree- 
ment, the  Jurisdiction  is  clear.  The  court 
was  distributing  a  fuud  in  its  own  hands, 
raised  by  It  on  its  own  process.  Its  author- 
ity to  do  so  did  not  depend  on  any  one's  con- 
sent See  Bardes  ▼.  Hawarden  Bank,  178 
U.  S.  524,  20  Sup.  Ct  1000,  44  L.  Ed.  1175} 
LoulsTllle  Trust  Co.  v.  Comingor,  7  Am, 
Bank.  Rep.  421,  184  U.  a  18,  22  Sup.  Ot.  293, 
46  L.  Ed.  413. 

The  second  question  raised  before  the  au- 
ditor, and  elaborately  discussed  by  him,  is 
equally  clear.  The  appellant  was  the  mort- 
gagee In  the  mortgage  upon  which  the  fund 
was  realized,  the  mortgagor  being  one  of  the 
bankrupt  firm;  and  the  point  made  against 
the  claim  Is  that  it  was  void  as  a  preference 
under  the  bankrupt  act  But,  under  the 
facts  as  found  and  reported  by  the  auditor. 
It  was  within  the  express  exception  of  para- 
graph "b"  of  section  60  of  the  act  (Act  July 
1,  1898,  SO  Stat  662,  c.  641  W.  8.  Gomp. 
St  1901,  p.  3446]):  "If  a  debtor  shall,  direct- 
ly or  Indirectly  in  contemplation  of  the  filing 
of  a  petition  by  or  against  him,  pay  money 
or  transfer  property  to  an  attorney  and 
counselor  at  law,  solicitor  In  equity,  or  proc- 
tor in  admiralty  for  seryices  to  be  rendered, 
the  transaction  shall  be  re-examined  by  the 
court,  on  petition  of  the  trustee  or  any  cred- 
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itot,  and  ahall  only  be  held  valid  to  the  ex- 
tent of  a  reasonable  amoant  to  be  deter^ 
mined 'by  the  court,  and  the  excess  may  be 
recovered  by  the  trustee  for  the  benefit  of 
the  estate."  A  pledge  or  payment  for  a  con- 
sideration given  In  the  present  or  to  be  given 
In  the  future,  whether  In  money  or  goods 
or  services,  Is  not  a  preference.  The  object 
of  prohibiting  preferences  Is  to  prevent  fa- 
voritism, whether  for  secret  benefit  to  him- 
self or  other  reason,  among  a  debtor's  cred- 
itors, who  ought,  In  fairness,  to  stand  on  the 
same  footing.  A  transaction  by  which  the 
debtor  parts  with  something  now  in  return 
for  something  be  acquires  or  Is  to  acquire  in 
the  future,  is  not  within  the  mischief  the 
act  was  aimed  against  Section  60,  there- 
fore, expressly  recognizes  this  class  of  trans- 
actions, but,  as  it  is  capable  of  abuse,  pro- 
vides for  a  re-examlnatlon,  and  reduction,  if 
necessary,  to  a  reasonable  amount,  by  the 
court,  on  petition  of  the  trustee  or  a  creditor. 
No  such  examination  has  been  called  for  In 
the  present  case,  and  the  auditor  finds  ex- 
pressly that  the  amount  of  plaintitrs  fee 
was  reasonable  for  the  services  rendered. 

It  was  TU-ged  before  the  auditor  that  the 
services  were  not  of  the  kind  mentioned  in 
section  64  of  the  act  (30  Stat.  563  [U.  & 
Comp.  St.  1901,  p.  3447]),  and  therefore  could 
not  be  allowed.  But  the  two  sections  have 
no  necessary  connection.  The  language  of 
section  64  is:  "The  debts  to  have  priority, 
except  as  herein  provided,  and  to  be  paid  in 
full  out  of  bankrupt  estates,  and  the  order 
of  payment  shall  be  (1)  the  actual  and  nec- 
essary cost  of  preserving  the  estate  subse- 
quent to  filing  the  petitions;  (2)  the  filing 
fees  paid  by  creditors  In  Involuntary  cases; 
(3)  the  cost  of  administration,  including  tbe 
fees  and  mileage'  payable  to  witnesses  as 
now  or  hereafter  provided  by  the  laws  of 
the  United  States,  and  one  reasonable  at- 
torney's fee  for  the  professional  services 
actually  rendered,  irrespective  of  the  num- 
ber of  attorneys  employed,  to  the  petitioning 
creditors  In  involuntary  cases,  to  the  bank- 
rupt In  Involuntary  cases  while  performing 
the  duties  herein  prescribed,  and  to  tbe 
bankrupt  in  voluntary  cases,  as  the  court 
may  allow,"  etc.  Clause  3  Is  the  one  under 
which  the  objection  is  made.  The  two  sec- 
tions have  entirely  different  objects.  Sec- 
tion 64  defines  the  debts  which  are  to  have 
priority  and  be  paid  In  full  by  virtue  of  the 
statute  Itself,  without  regard  to  any  act  or 
agreement  of  the  parties.  The  services  of 
an  attorney  included  In  this  class  are  those 
"actually  rendered  •  *  •  while  perform- 
ing the  duties  herein  prescribed."  The  serv- 
ices referred  to  in  section  60  (30  Stat  562 
[tr.  S.  Comp.  St  1901,  p.  3446]),  on  the  con- 
trary, are  those  "to  be  rendered,"  which  are 
paid  for  in  advance,  "in  contemplation  of 
the  filing  of  a  petition  by  or  against"  the 
bankrupt.  Such  fees  are  not  determined  by 
the  statute,  and  allowed  in  full  out  of  the 
bankrapt  estate,  as  the  other  class  are,  but 


depend,  both  as  to  payment  and  amount,  on 
the  acts  of  the  parties;  and  what  the  statute 
does  is  to  recognize  the  validity  of  their  pay- 
ment, but  subject  the  reasonableness  of  tbe 
amount  to  tbe  supervision  of  the  court  The 
services  of  the  plaintiff  belong  to  this  clasa' 
They  were  none  the  less  rendered  in  contem- 
plation of  the  filing  of  a  petition  in  bankrupt- 
cy because  directed  primarily  and  principal- 
ly to  the  prevention  of  such  petition.  A 
man  is  usually  very  much  In  contemplation 
of  a  result  which  he  employs  counsel  to 
avoid. 

The  argument  of  the  appellee  in  this  court 
Is  based  on  the  view  that  as  the  mortgage 
was  not  actually  executed  imtll  after  the 
services  of  the  plaintiff  were  partly  render- 
ed. It  was  a  payment  or  pledge  for  an  ante- 
cedent debt,  and  therefore  must  stand  In 
the  same  class  as  the  claims  of  general 
creditors.  But  this  view  Ignores  the  facts 
as  found  by  the  auditor.  The  plaintiff  was 
retained  as  counsel  on  November  25th,  and 
within  a  few  days  his  compensation  wau 
agreed  upon,  "without  regard  to  the  length 
of  time  occupied";  the  services,  as  already 
noted,  being  primarily  to  try  to  arrange  the 
affairs  of  the  firm  with  the  creditors  so  as 
to  avoid  proceedings  In  bankruptcy.  Tbe 
mortgage  was  executed  on  December  19tb, 
while  the  efforts  of  plaintiff  were  still  In 
progress,  and  the  petition  in  bankruptcy  was 
not  filed  nntn  December  28tta.  The  charac- 
ter of  the  act  as  to  whether  It.  should  be  re- 
garded as  a  preference  or  not  must  be  de- 
termined by  the  circumstances  under  which 
it  was  done.  Here  the  compensation  was 
agreed  to  In  advance  on  the  retainer  of  the 
plaintiff,  and  payment  by  the  mortgage  was 
made  during  the  continuance  of  his  profes- 
sional efforts  'In  contemplation  of  the  filing 
of  a  petition."  It  was  within  the  letter  as 
well  as  the  spirit  of  the  act 

The  Judgment  is  reversed,  and  distribution 
directed  to  be  made  In  accordance  with  the 
report  of  the  auditor;  the  costs  of  this  ap- 
peal to  be  paid  by  the  appellee  Frank  M. 
Crawford. 


006  PlU  460) 

HARRIS  V.  HARRIS  et  al. 

(Supreme  C!onrt  of  PeDUBylvania.    May  4, 

1903.) 

WILLS-CONSTRUCTION— ACTION-TRUST. 
1.  Testatrix  devised  her  real  estate  to  her 
executors,  In  trust  to  divide  the  profits  among 
her  children,  with  full  power  to  sell  any  part 
thereof  till  such  time  as  such  children  ^all 
determine  that  the  whole  shall  be  sold  or  di- 
vided, when  the  real  estate,  or  remaining  por- 
tion thereof,  should  be  equally  divided  among 
the  children.  Held-  to  constitute  an  active  trust, 
which  could  be  terminated  only  by  the  consent 
of  all  of  the  children  or  their  survivors. 

Appeal  from  Court  of  Ck>mmon  Pleas,  Phil- 
adelphia (bounty. 

Bill  by  Albert  H.  Harris  against  Henry  Q. 
Harris  and  others.  From  a  decree  dismissing 
the  bill,  plaintiff  appeals.    Affirmed. 
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The  oonrt  below  (Wilson,  X)  filed  the  fol- 
lowtng  opinion: 

"The  bill  alleges  that  tbe  parties  named  as 
plalntifl  and  defendants  together  hold  sev- 
enl  pieces  of  real  estate,  which  are  described 
In  the  bin,  in  undivided  Interests.  The  plain- 
tiff desires  to  have  partition  made  of  those 
properties,  and  has  filed  this  bill  for  the  put- 
poee  Y>f  having  such  partition  made.  What- 
ever right  or  title  the  parties  plaintiff  and  de- 
fendants have  to  the  properties  referred  to 
arose  by  virtue  of  the  provisions  of  the  will 
of  their  mother,  Amanda  Q.  Harris,  who  died 
seised  of  the  said  pieces  of  real  estate  on  No- 
vember 15,  1897.  By  her  will,  which  was 
duly  proved,  she  directed  as  follows:  'My 
real  estate  I  give  and  devise  to  my  executors, 
in  trust  to  hold  the  same,  and  to  divide  the 
rents  and  profits  thereof  among  my  said  chil- 
dren, and  with  full  power  to  sell  and  dispose 
of  the  same,  or  any  part  thereof,  till  such 
time  as  all  my  said  children,  or  the  survivors, 
agree  that  the  same  shall  be  sold  or  divided, 
when  the  said  real  estate,  or  the  remaining 
portion  thereof,  and  the  proceeds  of  all  the 
sales  thereof,  shall  be  equally  divided  among 
them.  All  other  estate  of  which  I  may  die 
possessed  I  give  to  my  said  children.'  The 
parties  to  this  proceeding  are  the  children  in 
whose  favor  said  provision  of  the  will  was 
made,  and  they  were  all  living  «nd  of  full 
age  at  the  time  of  the  death  of  tbe  testatrix. 
Whether  or  not  the  plaintiff  is  entitled  to  ob- 
tain relief  In  the  court  and  have  partition  of 
the  properties  concerned  made  depends  upon 
the  construction  which  Is  to  be  given  to  the 
portion  of  the  will  ahready  quoted.  The 
plaintiff's  bill  is  founded  upon  the  theory  that 
the  trust  which  was  in  terms  created  by  the 
will  over  the  real  estate  in  question  was  a 
dry  trust,  and  that  the  estate  which  passed  to 
the  testatrix's  children  under  the  will  was  a 
vested  estate.  On  the  part  of  the  defendants 
it  Is  claimed  that  the  trust  was  an  active 
one,  and  that  no  partition  can '  be  made 
against  the  objection  of  any  one  of  the  chil- 
dren of  the  testatrix;  In  other  words,  that 
the  trust  will  be  operative  until  such  time  as 
all  of  the  children,  or  tbe  survivors  of  the 
children,  of  the  testatrix  shall  agree  that  the 
real  estate  shall  be  sold  or  divided.  It  Is 
conceded  on  all  sides  that,  If  the  trust  cre- 
ated by  the  will  is  and  remains  to  the  pres- 
ent time  an  active  trust,  then  the  bill  asking 
for  a  partition  cannot  be  sustained.  The 
question  to  be  determined,  therefore,  is 
whether  the  clause  of  the  will  before  quoted 
ought  to  be  Interpreted  as  creating  such  an 
active  trust 

"We  are  of  the  opinion  that  the  trust  Is 
stUl  active  and  operative.  The  real  estate 
was  devised  to  the  executors  of  the  will. 
The  trust  imposed  on  them  was  to  hold  the 
same,  and  to  divide  the  rents  and  profits 
thereof  among  the  children  of  tbe  testatrix. 
That,  of  course.  Imposed  upon  the  executors 
tbe  right  and  duty  of  collecting  the  rents  and 
profits.    Power  was  given  to  them  to  sell 


and  dispose  of  the  real  estate,  or  any  part  of 
It,  tin  such  time  as  all  my  said  children,  or 
the  survivors,  agree  that  the  same  shall  be 
sold  or  divided.'  If  the  devise  had  been  In 
the  terms  Just  stated,  vrithont  any  postpone- 
ment of  the  time  when  the  children  should, 
by  the  directions  of  the  will,  be  entitled  to 
receive  the  full  benefit  of  It,  it  would  un- 
doubtedly be  proper  to  hold  that  the  trust 
was  a  dry  one,  and  that  tbe  estate  was  vest- 
ed In  fee  in  the  children.  It  seems  to  us, 
however,  that  we  must  conclude  that  the  tes- 
tatrix had  some  purpose  In  mind  when  she 
postponed  the  time  for  distribution  and  di- 
vision until  there  should  be  a  unanimous  de- 
sire on  the  part  of  tbe  ehlldren  that  tbe  dis- 
tribution and  division  should  be  made.  What 
this  purpose  was  we  may  not  be  able  to  de- 
termine, but  that  the  testatrix  had  some  pur- 
pose in  mind  would  seem  to  be  made  clear 
by  the  final  clause  of  the  portlou  of  the  will 
referred  to,  which  applied  to  tbe  personal  es- 
tate of  the  testatrix.  This  clause  reads  as 
follows:  'Air  other  estate  of  which  I  may 
die  possessed  I  give  to  my  said  children.'  By 
that  provision  they  took  at  once  on  the  death 
of  their  mother,  on  the  probate  of  her  will, 
an  absolute,  immediate  estate  in  all  her  per- 
sonal property.  As  to  the  real  estate,  for 
some  reason  she  seems  to  have  contemplated 
and  provided  for  a  postponement  of  the  time 
when  they  would  have  a  like  Interest  It 
may  have  been  that  she  did  not  desire  or  in- 
tend that  any  one  of  her  children  Immediate- 
ly upon  her  death  should  acquire  such  an  es- 
tate as  could  be  parted  with,  and  thus  be 
taken  from  the  survivors  of  her  children, 
who,  at  a  later  date,  might  constitute  a  class 
much  smaller  in  number  than  the  four  who 
were  Intended,  in  the  first  instance,  to  be  pro- 
vided for  by  the  vrtll.  The  testatrix  seems, 
60  far  as  tbe  express  language  of  her  will  In- 
dicates anything  upon  the  subject,  to  have 
had  in  her  thought  only  her  children,  and  to 
have  endeavored  to  provide  for  them  and 
their  survivors.  We  do  not  Intend  to  decide 
that  the  Issue  of  any  deceased  child  would 
take  no  Interest  In  the  property  devised  in 
trust  That  Is  a  question  to  be  decided  at 
the  proper  time,  If  it  should  ever  arise. 
What  we  do  mean  to  hold  is  this:  That,  as 
we  construe  the  will  In  question,  it  vested  the 
title  to  the  real  estate  in  the  executors  in 
trust,  with  active  duties,  which  were  intended 
and  directed  to  continue  for  a  definite  lawful 
purpose  to  the  time  when  all  the  children,  or 
the  survivors  of  the  children,  of  the  testatrix, 
should  agree  upon  a  sale  or  division  of  the 
property.  That  time  has  not  yet  arrived,  and 
the  duties  of  the  executors  and  trustees  must 
therefore,  be  regarded  as  still  active  and  op- 
erative. 

"We  do  not  think  that  the  case  of  Caldwell 
T.  Snyder,  178  Pa.  420,  85  AtL  896,  35  L.  K. 
A.  198,  militates  against  the  view  which  we 
bave  expressed.  In  that  case  If  appears  that 
the  testator  provided  that  all  of  the  rest  and 
residue   of  bla   estate,   real   and   personal, 
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shonld  be  equally  divided  between  his  cUl- 
dren,  subject  to  certain  deductions.  He  also 
directed  bis  executors  to  sell  or  lease  any -or 
all  of  bia  real  estate  at  any  time  that  It  might 
be  possible,  and  by  the  agreement  of  his  wife 
and  the  majority  of  his  heirs.  The  Supreme 
Court  In  that  case  held  that  a  partition  of  the 
estate  should  be  made  at  the  Instance  of  cme 
of  the  devisees  under  the  will;  but  it  Is  to  be 
noted  that  in  that  case  the  devise  of  the  prop- 
erty was  to  the  children  directly,  and  no  gen- 
eral unrestricted  duty  of  collecting  and  dis- 
tributing rents  and  profits  and  making  sale 
of  the  property  was  imposed  upon  the  execu- 
tors. No  power  of  sale  was  conferred  upon 
tbem,  excepting  in  case  of  an  agreement  be- 
tween the  wife  and  the  majority  of  the  heirs. 
In  the  case  in  hand  the  real  estate  was  de- 
vised In  trust  to  the  executors.  They  were 
given  the  power  to  collect  and  distribute 
rents  and  profits,  and  they  were  also  given 
power  to  sell  and  dispose  of  the  real  estate, 
or  any  part  of  it,  until  the  time  should  ar- 
rive when  the  children,  or  the  survivors  of 
them,  by  unanimous  act,  should  terminate 
the  trust  by  requiring  that  the  property 
should  be  sold  or  divided.  We  think  there 
is  a  radical  difference  between  the  two  cases. 
There  is  some  resemblance  between  the  pres- 
ent case  and  Baum's  Appeal, '4  Penny.  25. 
In  that  case  the  testator  disposed  of  all  the 
residue  of  bis  estate,  real  and  personal,  'In 
the  3ame  manner  that  it  would  descend  and 
be  distributed  under  the  Intestate  laws  of  the 
commonwealth  now  in  force.'  He  also  gave 
to  the  executors  of  his  wUl  full  power  to 
make  sale  of  any  of  his  real  estate.  In  addi- 
tion, he  directed  that  in  case  his  grandchildren, 
who  were  the  persons  the  will  was  intended 
to  benefit,  'at  any  time,  by  unanimous  con- 
sent, elect  to  take  the  unsold  land  instead  of 
the  proceeds  thereof,  they  may  do  so.'  Sev* 
eral  years  after  the  death  of  the  testator  in 
that  case  one  of  the  grandchildren  filed  a  pe- 
tition asking  that  a  partition  should  be  made 
of  tbe  real  estate,  which  was  refused  in  the 
lower  court,  and  In  the  Supreme  Court  the 
decree  of  the  lower  court  was  sustained. 
The  opinion  was  per  curiam,  and  brief.  It 
reads  as  follows:  'No  fact  is  shown  to  justi- 
fy the  court  in  interfering  with  the  large  dis- 
cretionary power  given  to  the  executors  as  to 
the  time  of  selling  the  real  estate,  and  the 
unanimous  consent  of  all  the  grandchildren 
to  take  the  unsold  land,  instead  of  the  pro- 
ceeds thereof,  had  not  been  obtained.' 

"It  seems  to  us  that  the  case  before  us  pre- 
sents stronger  elements  against  the  right  to 
demand  partition  than  does  Baum's  Appeal. 
So  far  as  the  latter  case  has  any  bearing  up- 
on the  questions  which  are  involved  in  the 
matter  In  hand,  we  think  it  sustains  the  view 
previously  expressed,  and  upon  that  view  we 
ore  of  the  opinion  that  the  demurrer  filed  to 
the  bill  must  be  sustained,  and  the  bill  di»- 
mlssed,  with  costs." 

Argued  before  MITCHELL,  DEAN,  FELU 
BROWN,  MESTBEZAT,  and  POTTER,  JJ. 


Frank  P.  Prichard,  for  appellant  Thomas 
Gahall  and  Charles  0.  Lister,  for  appellee. 

PER  CURIAM.  The  decree  la  afilrmed  on 
the  opinion  of  tbe  learned  judge  below. 

(KK  Pa.  484) 

finLLEB  ▼.  CLEMENT  et  al.,  School  Di- 
rectors. 

(Supreme  Court  of  Pennsylvania.    May  4, 
1908.) 

MANDAMUS  —  APPLICATION  —  QUBSTIONS    DB- 

TBRMINBD-PUBLIC  SCHOOLS— RBFBAO- 

TORT   PUPILS-BXPUL3ION. 

1.  In  mandamus  proceedings  onder  Act  June 
8,  18U3  (P.  L.  345),  prescribing  the  mode  of  pro- 
cedure, on  filing  the  petition  the  oaly  question 
before  the  court  is  whether  the  substance  of  a 
case  for  mandamus  is  presented;  and,  it  it  is, 
tbe  writ  should  be  directed  to  issue  in  the  al- 
ternative form. 

2.  Under  Act  May  8,  1854  (P.  L.  622,  J  23, 
snbd.  6),  regulating  common  schools  in  Penu- 
sylvania,  and  Act  March  3,  1818  (P.  L.  127. 
g  9)  regulating  schools  in  the  city  of  Philadel- 
phia, the  board  of  directors  is  given  power,  ou 
full  examination,  to  suspend  or  expel  all  re- 
fractory pupils  after  hearing.  Bela,  that  the 
investigation  of  oharges  against  a  pupil  may  be 
delegated  to  a  committee  of  the  board,  when  the 
action  is  afterwards  reported  to  and  reviewed 
by  the  fuU  board. 

3.  Where,  on  petition  for  writ  of  mandamus 
to  compel  tbe  restoration  of  a  pupil  who  had 
been  expelled  from  a  public  school,  the  petition 
shows  a  hearing  by  a  committee  of  the  board 
of  school  directors,,  and  that  the  judgment  of 
such  committee  was'  approved  by  the  full  board, 
which  declined  to  change  it  at  the  request  of 
the  petitioner,  the  writ  is  properly  denied. 

Appeal  from  Court  of  Common  Fleas,  Phil- 
adelphia County. 

Action  by  William  Miller  against  George 
W.  Clement  and  others,  school  directors  of 
the  city  of  Philadelphia.  From  an  order  re- 
fusing a  writ  of  mandamus,  plaintifl  appeals. 
Affirmed. 

The  petition  for  the  writ,  as  amended,  was 
as  follows:  "That  your  petitioner  is  a  resi- 
dent, a  citizen,  and  a  taxpayer  of  the  city 
of  Phlladelpbla  and  state  of  Pennsylvania, 
and  resides  at  No.  2130  Market  street,  in 
the  said  city.  That  your  petitioner  Is  tbe 
fattier  of  George  Miller,  who  Is  fourteen  years 
of  age,  and  wbo  was,  prior  to  the  month  of 
May,  1900,  duly  entered  and  admitted  as  a 
pupil  in  the  Keystone  Public  School,  at  Nine- 
teenth and  Ludlow  streets,  Philadelphia, 
which  is  under  tbe  direction  and  control  of 
the  board  of  directors  of  the  Ninth  School 
Section  of  the  said  city.  That  said  school 
is  a  free  school  provided  under  the  public 
school  laws  of  the  state  of  Pennsylvania,  and 
is  supported  by  public  taxation.  That  in 
May,  1900,  certain  charges  w«re  made  by 
the  principal  of  the  said  school  agrainst  the 
said  George  Miller,  to  the  school  commit- 
tee of  the  said  board,  and  the  said  commit- 
tee thereupon  undertook  to  expel  tbe  said 
George  MUler  from  the  said  school,  and  he 
was  thereafter  denied  admission  to  the  school 
by  the  principal,  and  refused  further  instruc- 
tion therein.    That  the  said  expulsion  was  by 
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a,  committee  of  said  board,  conslBtlng  of 
three  members  thereof,  and  not  by  the  board 
of  dhrectors  themselves,  and  no  examination 
nor  hearing  of  the  charges  against  the  said 
George  Miller  was  had  before  the  said  board 
as  required  by  law.  That  the  said  committee 
gave  an  ez  parte  hearing  only  to  the  charges 
against  the  said  George  XUler  and  declined 
to  hear  witnesses  on  his  behalf,  and,  although 
the  testimony  of  the  witnesses  heard  was  in- 
sufficient to  convict  him  of  refractory  or  In- 
corrigibly bad  conduct,  they  ordered  his  ex- 
pulsion from  the  school.  That  at  the  next 
meeting  of  the  said  board  of  directors,  which 
was  held  Jime  28,  1900,  your  petitioner  re- 
qaested  that  an  examination  and  hearing 
In  accordance  with  law  should  be  given  his 
said  SOD,  but  no  such  examination  nor  hear- 
ing was  given,  and  no  attention  was  paid  by 
the  boaiu  of  directors  to  his  request  That 
no  farther  meeting  of  the  board  of  direct- 
ors was  held  until  fall,  when  your  petitioner 
repeated  his  said  request;,  but  no  examina- 
tion nor  hearing  has  yet  been  given  by  the 
said  board,  and  his  son  Is  stUl  excluded  from 
the  said  school.  That  under  the  school  laws 
of  this  commonwealth  a  board  of  school 
directors  have  power  to  suspend  or  expel  a 
pupil  only  when  found  guilty,  on  full  ex- 
amination and  hearing,  of  refractory  or  in- 
cOTTlgibly  bad  conduct;  and  yom:  petitioner 
submits  that  they  have  no  power  to  delegate 
the  power  thus  vested  in  them  to  a  commit- 
tee, or  to  any  other  person  or  body  what- 
soever. That  the  said  George  Miller  has  not 
been  fonnd  guilty  of  refractory  'Or  incor- 
rigibly bad  conduct,  after  full  examination 
and  hearing,  either  before  the  said  board  of 
directors,  or  before  any  committee  thereof, 
and  has  therefore  been  illegally  expelled  and 
excluded  from  the  said  school.  7our  peti- 
tioner Is  without  other  adequate  and  specific 
remedy  at  law,  and  therefore  prays  your  hon- 
orable court  to  award  a  writ  of  mandamus, 
directed  to  the  said  defendants,  commanding 
them  to  api)ear  at  a  day  certain,  either  to  con- 
fen  or  deny  the  charges  hereinbefore  set 
forth,  and,  if  they  confess  the  some,  to  order 
them  to  grant  an  examination  and  hearing 
before  the  said  board  of  directors  to  the  said 
George  Miller  upon  the  charges  made  against 
him,  or  else  readmit  him  as  a  pupil  of  the 
■aid  school,  in  accordance  with  the  rights 
of  yoor  petitioner."  A  rule  to  show  cause 
was  granted,  an  answer  was  filed,  and  snbse- 
4)uently  the  rule  for  the  alternative  manda- 
miu  was  discharged. 

Argued  before  MITGHBLL,  DEAN,  FELL, 
BBOWN,  MBSTRBZAT,  and  POTTER,  JJ. 

James  O.  Sellers,  for  appellant  James 
Alcorn,  Asst  City  Sol.,  and  John  U  KInsey, 
City  SoL,  for  appellees. 

POTTER,  J.  This  was  a  petition  for  a 
writ  of  mandamns.  Such  proceedings  are 
BOW  goremed  by  the  act  of  June  8,  1883  (P. 
Ik  345),  which  outlines  clearly  the  proper 
practice.  Section  2  of  this  act  provides  that 
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any  person  desiring  to  obtain  a  writ  of  man- 
damus shall  present  bis  petition  therefor,  ver- 
ified by  affidavit,  to  the  Judge  or  Judges  of 
the  proper  court,  either  in  session  or  at  cham- 
bers, setting  forth  the  facta  upon  which  he 
relies  for  the  relief  sought,,  the  act  or  duty 
whose  performance  he  seeks,  his  interest  In 
the  result,  the  name  of  the  person  or  body  at 
whose  hands  performance  is  sought,  demand 
or  refusal  to  p»form  the  act  or  duty,  and 
that  the  petitioner  is  without  other  adequate 
and  specific  remedy  at  law.  If  such  petition 
presents  the  substance  of  a  case  for  manda- 
mus, the  court  shall  direct  that  such  writ  is- 
sue in  the  alternative  form.  Provided,  how- 
ever, that  if  the  right  to  require  the  perform- 
ance of  the  act  is  clear,  and  it  is  apparent 
that  no  valid  excuse  can  be  given  for  hot 
performing  it,  a  peremptory  mandamus  may 
be  awarded  in  the  ^rst  Instance,  and  directed 
to  issue  forthwith.  The  mode  of  procedure 
thus  prescribed  is  essentially  that  which  was 
pointed  out  and  commended  by  this  court  in 
Keasy  v.  Bricker,  00  Pa.  9.  The  only  ques- 
tion to  be  determined  by  the  court  upon  the 
filing  of  the  petition  Is  whether  the  sub- 
stance of  a  case  for  mandamus  is  presented. 
If  80,  the  writ  should  be  directed  to  issue  In 
the  alternative  form.  It  will  be  observed 
that  no  room  is  left  for  the  issne  of  a  pre- 
liminary rule  to  show  cause.  The  gn^anting 
of  such  a  rule  in  this  case  was  Irregular.  It 
Injected  a  useless  feature  into  the  proceed- 
ings, which  only  tended  to  complicate  that 
which  the  act  of  assembly  had  made  simple. 
To  the  rule  thus  granted  an  answer  was  filed, 
which  went  to  the  merits  of  the  case,  and 
shortly  afterwards  the  rule  was  discharged. 
But  the  court  below  filed  no  opinion,  and  we 
are  therefore  without  information  as  to 
whether  it  considered  the  answer.  In  dis- 
missing the  rule,  or  whether  its  action  was 
based  simply  upon  an  examination  of  the 
petition.  If  the  petition  was  insnfitelent,  the 
altemattve  writ  was  properly  refused. 

Turning  to  the  petition,  we  find  that  It 
sets  forth  that  petitioner  is  the  father  of 
George  Miller,  who  Is  14  years  of  age,  and 
who  was  prior  to  the  month  of  May,  1900, 
duly  entered  and  admitted  as  a  pupil  in  the 
Keystone  Public  School,  at  Nineteenth  and 
Ludlow  streets,  Philadelphia;  that  in  May, 
1800,  certain  charges  were  made  by  the  prin- 
cipal of  said  school  against  the  said  George 
Miller,  to  the  school  committee  of  said  board, 
and  the  school  committee  thereupon  under- 
took to  expel  the  said  George  Miller  from  the 
said  school,  and  he  was  thereafter  denied  ad- 
mission to  the  school  by  the  principal,  and 
refused  further  instruction  therein.  The  pe- 
tition admits  Inferentially  that  a  hearing  up- 
on the  charges  was  had  before  the  commit- 
tee, but  complaint  is  made  because  the  ex- 
amination and  hearing  was  not  given  to  the 
boy  at  a  full  meeting  of  the  board.  But  It 
Is  alleged  that  the  matter  was  afterwards 
brought  to  the  attention  of  the  full  board, 
and  a  hearing  b^ore  them,  waa  denuuded. 
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wblch  wag  refnied,  and  the  action  of  the 
committee  was  approved  and  Buatalned.  Sof- 
flcient  appears  from  the  allegatltMis  of  the 
petition  to  show  that  charges  were  made 
against  a  pupil  of  the  school,  which  charges 
were  Inyeatlgat^d  by  a  committee  of  the 
board  of  directors,  and  after  a  hearing  the 
pupil  was  expelled.  It  Is  not  averred  that 
the  full  board  took  no  action  with  regard  to 
the  matter,  but  only  that  It  refused  to  order 
another  hearing  before  the  full  board.  Un- 
der the  act  of  May  8,  1864  (P.  L.  622,  $  23, 
subd.  6),  power  Is  given  to  the  board  of  di- 
rectors, on  full  examination  and  hearing,  to 
suspend  or  expel  from  the  school  all  pupils 
found  guilty  of  refractory  or  incorrigibly  bad 
conduct  The  requirement  is  that  the  ex- 
amination and  hearing  shall  be  full,  bnt  this 
does  not  necessarily  mean  that  it  should  be 
by  the  full  board.  We  see  no  reas<m  why 
the  Investigation  of  charges  and  the  conduct 
of  a  bearing  may  not  be  delegated  to  a  com- 
mittee of  the  board,  when  the  action  of  the 
committee  is  afterwards  reported  to,  and  is 
reviewed  and  considered  and  sustained  by, 
the  fall  board.  Especially  in  Philadelphia 
may  this  method  be  followed,  as  section  9  of 
the  act  of  March  3,  1818  (P.  L.  127),  which  is 
still  in  force,  authorizes  the  school  directors 
of  various  school  districts  of  the  city  of  Pliil- 
adelphla  to  divide  themselves  into  as  many 
committees  as  there  may  be  schools,  so  that 
every  committee  may  have  the  management 
of  one  school  only. 

We  conclude,  therefore,  that  the  petition 
discloses  the  fact  that  the  board  of  directors 
have  acted  upon  a  matter  which  required  of 
them  the  exercise  of  discretion  and  Judgment. 
As  mandamus  will  not  lie  to  control  the  ex- 
ercise of  discretion,  or  to  determine  In  any 
way  the  decision  reached  thereby,  the  court 
below  would  have  been  Justified  in  holding 
that  the  petition  did  not  present  the  substance 
of  a  case  for  mandamus,  and,  if  put  upon 
that  ground,  the  writ  was  properly  refused. 
The  amended  petition  presented  by  appel- 
lant in  no  way  strengthens  his  case.  On  the 
contrary,  it  only  sets  forth  more  clearly  the 
fact  that  a  bearing  was  held  by  the  commit- 
tee, that  the  testimony  of  witnesses  was 
beard,  and  that,  in  the  exercise  of  Judgment 
and  discretion,  a  conclusion  was  reached, 
which  the  full  board  approved  and  adopted, 
and  declined  to  change  or  modify  at  the  re- 
quest of  appellant  The  right  of  Judgment 
was  in  the  l>oard,  and  we  will  not  attempt  to 
regulate  its  exercise. 

The  assignments  of  error  are  overmled, 
and  the  Judgment  is  affirmed. 


(■  N.  J.  U.  660) 

LANTBT  y.  8AGBL 
(Supreme  Oonrt  of  New  Jersey.    Jmie  9,  1903.) 

TAX  BALE— RBDHiMPTION— COSTS  OF  8BARCH— 

CERTIORARI— PRESUMPTIONS. 

1.  A  mayor's  approval  of  a  gearch  is  not  his 

approval   of  the   amount   to   be   paid   for  the 

March,  which  is  nequired  under  the  act  of  April 


6,  1892  (P.  L.  p.  395),  In  order  to  charge  that 
amount  against  a  person  redeeming  lands  sold 
for  taxes. 

2.  On  final  hearing  it  will  be  assumed  that 
the  prosecutor  in  certiorari  has  sufflcient  inter- 
est to  give  him  a  standing  iu  court  unless  tiis 
interest  has  been  previously  challenged. 

(SyUabus  by  the  Court) 

Certiorari  by  the  state,  on  the  prosecution 
of  Mathew  Lantry,  against  Henry  J.  Sage. 
Order  annulled. 

Argued  February  term,  1903,  before  GAR- 
RISON, SWAYZB,  and  DIXON,  JJ. 

H.  H.  Voorhees,  for  prosecutor.  William 
H.  Richards,  for  defendant 

DIXON,  3.  This  writ  is  prosecuted  to  t»- 
Tiew  a  certificate  signed  by  the  mayor  of 
Camden  respecting  a  search  against  a  lot  of 
land  In  the  city  which  had  been  sold  for  taxes 
under  what  is  known  as  the  "Martin  Act" 
The  matter  is  controlled  by  the  supplements 
to  that  act  approved  April  6,  1892  (P.  L.  p. 
395),  and  April  8,  1902  (P.  K  844).  These 
statutes  declare  that  a  person  desiring  to  re- 
deem lands  sold  for  taxes  shall,  in  addition  to 
other  payments  required,  pay  the  cost  and  ex- 
penses, not  exceeding  $25  for  each  parcel, 
that  are  necessarily  incurred  by  the  pur- 
chaser at  the  tax  sale  in  proceedings  taken 
for  the  purpose  of  perfecting  title,  provided 
the  mayor  of  the  city  shall  approve  of  the 
amount  to  be  paid  to  such  purchaser.  In  the 
case  before  us  the  certificate  of  the  mayor  In- 
dorsed on  the  memoranda  of  search  Is  as  fol- 
lows: "I,  Joseph  B.  Mowrey,  mayor  of  the 
city  of  Camden,  state  of  New  Jersey,  by  vir- 
tue of  authority  under  the  statute,  do  hereby 
approve  of  the  within  search  as  set  forth." 
This,  manifestly,  is  not  the  specific  approval 
of  the  amount  which  the  statute  authorizes 
and  requires. 

But  the  defendant  questions  the  right  of 
the  prosecutor  to  review  the  matter,  because 
his  interest,  it  is  claimed,  Is  not  now  shown. 
His  interest,  we  think,  Is  at  this  stage  of  the 
proceedings  to  be  assumed,  since  no  contrary 
suggestion  was  made  before  final  hearing. 
Such  was  the  deliberate  Judgment  of  the 
Court  of  Errors  in  Avon  T.  Neptune  City,  57 
N.  J.  Law,  701,  32  Atl.  220.  Although  in  the 
opinion  delivered  by  Chief  Justice  Beasley  In 
West  Jersey  Traction  Company  v.  Camden, 
68  N.  J.  Law,  362,  33  Atl.  966,  there  li  ex- 
pressed some  disapproval  of  that  rule,  the 
expression  is  merely  obiter,  for  not  only  was 
the  proof  there  lacking  necessaiy  to  show  the 
illegality  of  the  action  under  review,  bnt  the 
status  of  the  prosecutor  was  expressly  chal- 
lenged by  the  defendant  while  the  evidence 
in  the  case  was  being  produced.  We  regard 
the  rule  laid  down  in  Avon  v.  Neptune  City 
as  being  still  In  force.  But  the  case  now  pre- 
sented shows  aCarmatively  the  interest  of  the 
prosecutor.  One  of  the  witnesses,  being  ask- 
ed, "Who  has  the  legal  title  to  this  property 
now?"  answered,  "Mathew  Lantry,  by  deed 
from  Binder,  Belderbeck,  and  Schmidhauser." 
No  objection  was  made  to  either  question  W 
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and  croBS-ezamination  was  waived. 
This  Bhonid  be  deemed  an  acquiescence  In 
the  tegallty  of  the  testimony. 

The  order  of  the  mayor  Is  annulled,  wltb 
costs. 


<a  N.  J.  U  4M) 

PETER  T.  MIDDLESEX  &  S.  TRACTION 

CO. 

(Supreme  Coart  of  New  Jersey.    Jme  12; 

1903.) 

MASTER  —  SERVANT'S  INJURIES  —  DECLARA- 
TION—SUFFICIENCY— OBNBRAL.  DEMURRER- 
DEFECTS   REACHED— MOTIONS    TO   STRIKE. 

1.  A  declaration,  for  serrant's  injuries,  alleg- 
iiig  that  it  was  defendant's  duty  to  use  due 
care  in  tlie  selection  of  competent  persons  to 
operate  its  cars,  and  yet,  neglecting  its  duty,  it 
did  not  use  due  care  in  that  behalf,  but  negli- 
gently employed  incompetent  persons,  and  so 
negligently  managed  a  certain  car  bring  pro- 
pelled towards  the  car  upon  which  plaintiff  was 
that  by  reason  of  said  negligence,  and  by  rea- 
son of  the  car  being  in  control  of  incompetent 
persons  negligentiy  employed  by  defendant  for 
that  purpose,  a  collision  occurred,  etc.,  does  not 
charge  defendant  as  an  insurer,  bat  states  a 
good  cause  of  action. 

2.  A  declaration  founded  on  separable  de- 
mands, some  of  which  are  good  and  some  bad, 
will  prevail  against  a  general  demurrer,  and, 
since  the  abolition  of  special  demurrers,  an  ob- 
jection thereto  must  be  made  on  motion  to 
strike  out. 

Action  by  PblUp  Peter  against  the  Middle- 
sex &  Somerset  Traction  Company^  On  de- 
mnrrer  to  declaration.    Demnrrer  OTeiruled. 

Aigued  February  term,  1903,  before  OUM- 
MERE,  0.  J.,  and  FORT,  HENDRICKSON, 
and  PITNEY,  JJ. 

George  S.  Sllzer,  for  plaintiff.  Wlllard  P. 
Voorhees,  for  demurrant. 

GUMMERE,  C.  J.  This  action  Is  brought 
by  an  employ^  of  the  defendant  company  to 
recover  damages  for  injuries  received  by  him 
while  engaged  in  operating  one  of  its  cars. 

The  principal  ground  upon  which  the  dec- 
laration is  attacked  Is  that  it  charges  the  de- 
fendant with  responsibility  as  an  Insurer  of 
the  safety  of  the  plaintiff  while  In  its  em- 
ploy, rather  than  for  the  use  of  due  and  rea- 
sonable care  to  protect  him  from  injury. 
While  some  of  the  averments  contained  In  the 
declaration  may  be  open  to  this  criticism,  this 
Is  not  true  as  to  all  of  them.  The  following 
averment,  extracted  from  the  pleading,  shows 
a  legal  liability  on  the  part  of  the  defendant 
to  answer  for  the  plalntUTs  Injury,  viz.: 
"That  It  was  the  duty  of  the  said  defendant 
to  use  due  and  proper  care  In  the  selection  of 
competent  persons  to  run  and  propel  Its  cars 
upon  Its  tracks;  yet  the  defendant,  neglect- 
ing its  duty  In  that  behalf,  did  not  use  due 
and  proper  care  In  the  selection  of  competent 
persons  to  run  and  propel  Its  other  cars  [i.  e., 
cars  other  than  that'  which  was  being  operat- 
ed by  the  plaintlfT]  upon  Its  tracks,  •  *  • 
but  negligently  employed  incompetent  persons 
to  run  and  propel  Its  said  other  cars,  and  so 
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negligently,  unsklllfully,  and  Improperly  man- 
aged  and  controlled  a  certain  one  of  said  oth- 
er cars,  then  and  there  being  run  and  operat- 
ed upon  its  road,  and  which  was  then  and 
there  being  propelled  In  an  opposite  direction 
in  front  of  and  towards  the  said  car  upon 
which  the  plaintiff  was  then  and  there  as 
aforesaid,  that  by  reason  of  the  said  negli- 
gence, unsklllfullness,  and  Improper  manage- 
ment and  control  of  said  car,  and  by  reason 
of  the  same  belug  then  and  there  in  the  man- 
agement and  control  of  incompetent  persons, 
so  as  aforesaid  negligently  employed  by  the 
defendant  for  that  purpose,"  a  collision  be- 
tween the  two  cars  occurred,  in  which  the 
plaintiff  received  the  Injury  for  which  he  sues. 

It  Is  further  urged,  on  the  part  of  the  de- 
fendant, that  the  demurrer  should  be  sus- 
tained because  "the  plaintiff's  claim,  as  set 
out  In  his  declaration.  Is  greater  than  his 
right,"  and  Condit  v.  Neighbor,  13  N.  J.  Law, 
83,  87,  is  cited  in  support  of  this  contention. 
But,  as  has  been  pointed  out  by  Beaslcy, 
C.  J.,  in  Bendrlckson  v.  Fenna.  R.  R.  Co.,  43 
N.  J.  Law,  464,  467,  the  case  relied  upon  was 
decided  on  a  special  demurrer,  and  is  not  au- 
thority for  the  sustaining  of  a  general  demur- 
rer based  on  the  reason  cited.  On  the  con- 
trary, the  decisions  are  quite  clear  that  where 
the  plaintiff's  demand  is  made  up  of  sep- 
arable demands,  some  of  which  are  good  and 
some  bad,  such  a  declaration  will  prevail 
against  a  general  demurrer.  Hendrlckson  v. 
Penua.  R.  R.  Co.,  supra,  and  cases  cited  there- 
in. Since  the  abolition  of  special  demurrers 
In  our  practice,  such  an  objection  can  be 
made  only  on  motion  to  strike  out  Salt  Lake 
City  Nat.  Bank  v.  Hendrlckson,  40  N.  J.  Law, 
62. 

The  demurrer  should  be  overruled. 


(O  N.  J.  L.  606) 
METTING  T.  NORTH  JERSEY  ST.  RY. 

CO. 

(Supreme  Court  of  New  Jersey.    June  12, 

1903.) 

RAILROADS— NONSUIT— ETIDENCB. 
1.  The  trial  court  properly  refused  to  order  a 
nonsuit  where  it  could  only  have  been  done  by 
entirely  disregarding  plaintiff's  testimony.    - 

Error  to  CJlrcuit  Court,  Essex  CJounty. 

Action  by  William  Mettlng  against  the 
North  Jersey  Street  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Argued  February  term,  1903,  before  GUM- 
MERE,  C.  J.,  and  FORT,  HENDRICKSON, 
and  PITNEY,  JJ. 

Ohauncy  H.  Beasley,  for  plaintiff  in  error. 
Samuel  Kalisch,  for  defendant  in  error. 

PER  CITRIAM.  The  only  assignment  Of 
error  argued  by  counsel  is  upon  the  refusal 
of  the  trial  judge  to  order  a  nonsuit  at  the 
close  of  the  plaintiff's  case.  This  could  only 
have  been  done  by  entirely  disregarding  the 
testimony  submitted  on  the  part  of  the  plain- 
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tiff,  on  the  ground  that  ft  was  nnwortby  of 
bellet    It  was  for  tbe  Jury,  not  for  tbe  trial 
court,  to  pass  upon  the  question  of  credibil- 
ity. 
The  Judgment  should  be  affirmed. 


(«  N.  J.  U  462) 

COWBN  ▼.  BLOOMBERG. 

(Supreme  Court  of  New  Jersey.    June  11, 

1908.) 

BAUD  —  RESCISSION  —  FRAUD  —  SALE  BY  PUR- 
CHASER—EVIDENCE— CROSS-EX- 
AMINATION. 

.  C.  obtained  of  6.  C.  certain  glass  upon  fraud- 
ulent representations  as  to  his  financial  condi- 
tioD.  G.  G.  rescinded  the  contract,  and  brought 
his  action  of  replevin  against  B.,  who  had  pur- 
chased the  glass  under  a  sheriff's  sale  on  a 
Judgment  entered  by  default  against  O.  in  fa- 
vor of  B.  The  judgment  was  founded  upon 
Sromissory  notes  made  by  O.  to  B.  for  an  in- 
ebtednesB  incurred  before  the  sale,  and  alleged 
to  have  been  for  the  labor  and  services  of  B. 
to  O.,  and  for  money  loaned  by  B.  to  C.    Held: 

1.  That  B  representative  of  Dun's  Conuner- 
dal  Agency  could  testify  to  the  statements 
made  to  him  by  C,  and  which  had  been  com- 
municated to  Gf.  C,  through  the  agency,  prior 
to  the  sale  to  G. 

2.  That  it  was  permissible  to  prove  judg- 
ments of  record  against  C.  at  the  time  of  the 
purchase  of  6.  C.  to  establish  the  falsity  of  his 
statements  to  G.  O.  as  to  his  solvency. 

8.  That  B.  baring  testified  on  his  direct  ex- 
amination to  the  recovery  of  his  judgment 
against  C,  and  to  the  bill  of  sale  given  to  him 
by  the  sherifE  for  the  glass  after  the  alleged 
sale  under  the  execution  issued  upou  the  judg- 
ment of  B.  against  C,  it  was  permissible  upon 
the  cross-esaminatimi  of  B.  to  inquure  into  his 
whole  conduct  as  to  the  judgment,  the  sale,  and 
the  debt  for  which  the  notes  were  given.  This 
was  not  an  attack  upon  the  judgment  collat- 
anUly.  It  was  admissible  to  lay  bare  the 
whole  plan  or  scheme  of  O.  and  B.  to  cheat 
G.  O.  out  of  his  property. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Hudson  County. 

Action  by  George  Cowen  against  Samuel 
Bloomberg.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed. 

Argued  November  term,  1902,  before  the 
CHIEF  JUSTICE,  and  VAN  SYCKEL, 
PITNEY,  and  FOBT,  JJ. 

James  F.  Mlntum,  for  plaintiff  In  error. 
McBumey  &  McBumey.  for  defendant  In 
error. 

FORT,  J.  There  are  several  exceptions  In 
the  record  upon  which  error  has  been  as- 
signed, but  most  of  them  are  without  sub- 
stance and  need  no  consideration. ' 

This  Is  an  action  of  replevlp,  in  which  the 
plaintiff  declares  for  certain  glass.  Itemizing 
it  Tbe  defendant  pleads  three  pleas:  (1) 
He  did  not  take  the  glass;  (2)  that  Casper 
purchased  the  glass  of  the  plaintiff,  and  had 
possession  thereof  for  his  own  use,  and  that 
afterwards  the  defendant  recovered  a  Judg- 
ment in  the  Hudson  circuit  court  against 
Casper,  and  tbe  sheriff  sold  tbe  glass  under 
that  Judgment  to  the  defendant,  giving  blm 
a  .  bill  of  sale  therefor;  (3)  that  the  glass 
iras  not  the  glass  of  the  plaintiff  at  the  tlm« 


of  Issuing  the  writ  of  replevin.  The  plaintiff 
replies,  alleging  fraud  in  the  purchase  by 
Casper,  and  knowledge  thereof  in  the  de- 
fendant; that  plaintiff  rescinded  the  con- 
tract as  soon  as  be  discovered  the  fraud; 
that  the  Judgment  of  the  defendant  against 
Casper,  under  which  the  glass  was  sold,  was 
.one  obtained  by  collusion  after  knowledge 
by  the  defendant  of  the  fraud  and  rescission; 
that  both  Casper  and  tbe  defendant  knew  of 
Casper's  insolvency  when  the  goods  were 
purchased. 

To  prove  tbe  fraudulent  r^resentatlons  of 
Casper  In  the  purchase,  the  court  permitted 
evidence  of  the  statements  of  Gasper  made 
to  a  representative  of  the  Dun  Commercial 
Agency  Just  before  the  time  of  the  sale  of  the 
glass  by  plaintiff  to  him.  This  evidence,  as 
offered,  was  undoubtedly  competent  It  was 
not  an  attempt  to  offer  a  report  made  to  th« 
agency,  as  In  Cowen  v.  Bloomberg,  66  N.  J. 
Law,  385,  49  Atl.  451,  but  It  was  proof  of 
the  declaration  of  Casper  by  the  man  to 
whom  they  had  been  made. 

Another  assignment  was  that  the  records 
of  Judgments  entered  against  Casper  prior 
to  the  time  of  the  sale  were  Improperly  ad- 
mitted In  evidence.  We  think  these  Judg- 
ments were  admissible  after  the  proof  of 
Casper's  representations  as  to  his  financial 
condition,  which  were  at  variance  with  the 
fact  of  the  existence  of  the  Judgments.  Wil- 
son T.  White,  80  N.  C.  280. 

Tbe  defendant  was  a  witness,  and  upon 
cross-examination  he  was  asked  about  tbe 
good  faith  of  his  Judgment  against  Casper. 
This  was  objected  to  as  Impeaching  the 
Judgment  In  a  collateral  proceeding.  On  the 
direct  examination  the  defendant  had  testi- 
fied to  securing  the  Judgment,  and  the  sale 
under  It,  and  the  bill  of  sale  from  the  sherlfC, 
The  cross-examination  was  proper.  The  al- 
legation of  the  replication  was  fraud.  The 
whole  conduct  of  the  defendant  was  open 
to  Inquiry  after  he  Justified  tmder  the  sheriff's 
sale.  It  was  a  part  of  the  facts  and  circum- 
stances from  which  the  Jury  might  determine 
whether  the  defendant  was  In  conspiracy 
with  Casper,  and  not  only  familiar  with  tbe 
fraud  of  Casper  in  the  purchase,  but  was 
engaged  with  Casper  in  a  further  attempt  at 
defrauding  the  plaintiff  by  conspiracy  with 
him  to  obtain  a  fraudulent  Judgment  against 
Casper,  and  a  fraudulent  sale  thereunder,  to 
cheat  tbe  plaintiff  out  of  his  property.  This 
cross-examination  was  not  an  attack  upon 
the  Judgment  collaterally.  It  was  the  de- 
veloping of  the  whole  plan  or  scheme  of 
fraud  between  Casper  and  tbe  defendant  to 
cheat  the  plaintiff.  Shlnn  on  Replevin,  | 
465,  note  at  page  429.  ' 

We  think,  also,  that  the  court  rightly  refused 
to  direct  a  verdict  for  the  defendant  because 
the  evidence  of  Identification  of  tbe  glass 
replevied,  as  tbe  glass  of  the  plaintiff,  was 
Insufficient  The  second  plea  of  the  defend- 
ant admitted  the  glass  In  the  plaintifTs  dec- 
laration to  have  been  potchased  by  Casj^r 
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from  Ow  plaintiff.  There  was  a)so  evidence 
<tf  Mentlflcatlon,  which  made  It  a  question 
tor  the  Jury. 

There  la  no  error,  and  the  Jndgment  of 
tbn  HndMo  coTtnty  drcnii  court  la  affirmed. 


m  H.  J.  u  wan 

McDKRMOTT  t.  SINKING  Ft7ND  OOM'RS 

OP  JBRSBiY  CITY. 
(Supreme  Court  of  New  Jersey.    Jane  9,  1803.) 

WnnCIPAL   CORPORATION— SINKINO   BTJND- 
GANOBLIiATION  OF  CITY  BONDS. 

1.  Tlie  "Finking  fund  of  1873"  of  Jersey  City 
ii  not  pledged  to  the  redemption  of  an^  specific 
bonds,  and  the  sinking  fund  commissioners  of 
Jersey  City  have  power,  under  the  act  of  1895 
(P.  L.  1895,  p.  Oi),  to  cancel  bonds  of  the  city 
held  in  that  fond. 

(Syllabus  by  the  Court) 

Certiorari  by  the  state,  on  the  proaecation 
of  Walter  L.  McDermott,  against  the  sinking 
fund  commlaaloners  of  Jersey  City,  to  le- 
Tlew  a  reaohrtlon.    Eeaolutlon  affirmed. 

Aigned  February  term,  1003,  before 
DIXON,  OABRISON,  and  SWAYZB,  JJ. 

AOan  lu  McDermott,  for  prosecutor. 
George  tt.  Record,  for  defendants. 

SWAYZE,  J.  The  object  of  ttala  proceed- 
ing is  to  set  aside  a  resolution  of  the  sinking 
fund  oommiasioners  of  Jersey  City  canceling 
Ixmds  of  the  city  hdd  by  the  commissioners. 
The  bonds  canceled  amount  to  $68,064.42. 
The  reeolntlon  was  passed  November  18, 1902. 
Prior  to  tliat  date  all  of  tiie  bonds,  except 
4»e  for  $2,500,  had  been  held  by  the  com- 
misBlonerB  for  certain'  sinking  fimds,  which 
were  especially  appropriated  to  the  ultimate 
redemption  of  spedflc  Issues  of  bonds,  and 
known  by  seyeral  different  names.  Upon 
that  date  the  commissioners  had  in  a  fund 
known  as  the  "Slnldng  Fund  of  1873"  secur- 
ities of  the  par  value  of  $2,500,  and  cash  to 
the  amount  of  $68,332.64.  Sixty  thousand 
dollars  of  the  cash  came  from  fees  for  liq- 
uor licenses  received  by  the  city  after  July  1, 
190SS,  and  appropriated  to  the  sinking  fund 
of  1873  by  a  resolution  of  the  board  of 
ilnance  adopted  July  25,  1902.  On  Novem- 
ber 18,  1902,  the  sinking  fund  commission- 
ers first  passed  a  series  of  resolutions  for 
the  purchase  for  the  sinking  fund  of  1878 
of  the  bonds  in  question  from  the  sinking 
fnnds  for  which  the  bonds  were  then  held. 
The  effect  was  to  transfer  the  cash  to  the 
other  sinking  funds,  and  to  transfer  the 
bonds  to  the  sinking  fund  of  1873.  At  the 
same  time  they  bought  the  $2,500  bond  of  a 
private  corporation.  Thereupon  the  com- 
missioners passed  the  resolution  removed  by 
the  writ  of  certiorari,  canceling  these  bonds. 
In  snbstance,  the  action  complained  of  was 
the  payment  of  these  bonds,  to  the  extent 
of  $60,000,  out  of  the  money  derived  from  li- 
cense fees,  and,  to  the  extent  of  $8,000,  out 
of  other  assets  of  the  slnldng  fund  of  1873. 
Some  of  the  canceled  bonds  had  been  Issued 
to  procure  money  for  the  ordinary  expenses 


of  the  dty.  Some  Iiad  been  autboriiied  by 
statutes  which  provided  for  the  payment  of 
the  bonds  by  money  raised  in  the  next  tax 
levy.  All  Iiad  been  issued  under  different 
statutes,  which,  in  different  language,  re- 
qaired  the  bonds  authotizM  thereby  to  be 
paid  by  taxation. 

It  is  contended  on  the  part  of  the  prose- 
cutor that  the  action  of  the  sinking  fund 
commissioners  is,  in  effect  a  payment  of 
current  expenses  out  of  bonds,  instead  of  the 
annual  tax  levy,  and  is  an  evasion  of  the 
statutes  requiring  bonds  to  be  met  by  taxa- 
tion. The  action  of  the  sinking  fund  com- 
missioners now  questioned  is  the  cancella- 
tion only.  Their  right  to  transfer  these 
bonds  from  the  other  sinking  funds  in  return 
for  the  cash  is  not  questioned. 

As  to  tfae  contention  that  the  bonds  should 
have  been  met  by  taxation,  it  was  no  part 
of  the  duty  of  the  sinking  fund  commission- 
ers to  make  up  the  tax  levy.  That  duty  de- 
volved upon  another  body.  If  the  board  of 
■finance,  In  fixing  the  appropriations  for  the 
fiscal  year,  ought  to  have  appropriated  $68,- 
000  more  for  the  payment  of  bonds  than 
they  actually  appropriated,  thrir  action  can- 
not be  reviewed  in  tltis  proceeding. 

It  is  difficult  to  see  bow  the  prosecutor,  a 
taxpayer  of  Jersey  City,  is  injured  by  the 
action  of  the  sinking  fund  commissioners. 
He  is  no  worse  off  by  having  the  bonds  can- 
celed than  he  would  be  by  luiTing  them  un- 
canceled. If.  he  is  Injured  at  all,  it  is  by  the 
failure  of  the  munidpal  authorities  to  raise 
as  mucli  by  taxation  as  they  should  raise, 
with  a  view  to  the  redemption  of  bonds  at 
maturity;  but  this  failure  of  the  municipal 
uutboritleB  is  not  the  result  of  any  act  or 
neglect  of  the  commissioners,  and  would  not 
be  remedied  by  setting  aside  the  resolution 
now  drawn  in  question.  The  prosecutor  is 
not  a  bondholder  complaining  of  a  misuse 
of  the  funds  held  In  trust  for  the  ultimate 
payment  of  his  bonds.  What  the  prosecutor 
complains  of  Is  substantially  the  adminis- 
tration of  city  affairs  by  boards  other  than 
the  sinking  fund  commissioners,  and  the  ob- 
ject Of  this  proceeding  Is  Indirectly  to  com- 
pel the  other  boards  to  do  what  the  prose- 
cutor claims  is  their  statutory  duty. 

We  think  that  the  act  of  1895  (P.  L.  1895, 
p.  69;  Oen.  St  p.  716,  S  1232)  autborized  the 
action  taken.  The  act  authorizes  the  sinking 
fund  commissioners  in  a  city  whose  munici- 
pal debt  exceeds  15  per  cent  of  the  assessed 
valuation  of  real  and  personal  property  "to 
cancel  all  bonds  that  have  been  or  may  here- 
after be  purchased  by  them  for  the  redemp- 
tion of  the  debts  of  such  city,  notwithstand- 
ing such  bonds  may  not  be  by  their  terms 
due  and  payable  at  the  time  of  such  pur- 
chase." This  act  is  attacked  because  it  is 
said  to  violate  the  constitutional  provision 
against  laws  impairing  the  obligation  of  con- 
tracts. The  answer  to  this  argument  is  that 
no  contract  appears  to  be  impaired.  The 
sinking  fund  of  1873  is  not  pledged  to  the 
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redemption  of  any  partlcnlar  bonds.  The 
sinking  fund  of  1873  was  created  by  a  snp- 
piement  to  the  city  charter  approved  March 
24,  1873  (Sp.  Pub.  I^iws  1873,  p.  402).  It  ap- 
propriates certain  receipts  to  the  "sinking 
fund  of  Jersey  City,"  and  provides  "that  said 
sinking  fund  shall  be  used  exclusively  to 
satisfy  bonds  of  Jersey  City.?'  We  think  it 
is  so  used  when  bonds  are  bought  as  in  this 
case,  and  canceled  before  maturity.  It  Is 
true  that  there  are  yet  outstanding  $550,000 
of  city  bonds  issued  prior  to  1873,  but  It  la 
not  even  contended  that  the  sinking  fund  of 
1873  IB  limited  to  the  redemption  of  that 
debt  The  argument  Is  that  the  sinking  fund 
cannot  be  used  to  pay  bonds  Issued  under 
acts  directing  that  they  shall  be  paid  by  In- 
sertion of  the  amounts  in  anntial  tax  levies. 
"We  see  no  reason  why  the  powers  of  the 
sinking  fund  commissioners  should  be  denied 
merely  because  other  municipal  authoritieB 
are  required  to  provide  means  of  payment 
The  object  of  the  sinking  fund  is  to  dla- 
ctaarge  the  city  debt,  and  it  can  make  no 
difference  what  debt  is  discharged,  provided 
the  bonds  canceled  have  not  been  pledged 
for  the  payment  of  other  bonds. 

The  resolution  should  be  affirmed,   with 
costs. 


HAINES  et  aL  ▼.  BINWACHTBR  et  al. 

(Court  of  Chancery  of  New  Jersey.    June  8^ 

190a) 

DiaiD3-RK3TRICTIONS-CaTT  LOTS— KNFORCH- 

MBNT— OBNBRAL  PLAN  OF  IMPROVB- 

MBNT— DBFEN3E3— PLBAmNO.. 

1.  Where  restrictions  as  to  the  use  of  certain 
lots  when  conveyed  by  the  owner  to  several 
grantees  were  not  part  of  a  general  plan  of 
improvement  bat  were  Imposed  on  each  lot  sep- 
arately as  sold,  it  was  no  defense  to  a  suit  to 
enforce  restrictions  against  one  of  the  lots  that 
the  grantor  had  waived  the  same  by  permitting 
grantees  of  other  lots  to  disregard  them. 

2.  In  a  suit  to  enforce  restrictions  In  a  deed 
to  a  certain  city  lot,  the  fact  that  the  grantor 
imposed  the  same  restrictions  on  a  number  of 
other  lots  was  not  of  itself  sufficient  to  show  a 
general  plan  of  improvement,  to  which  such 
restrictions  related. 

3.  In  a  suit  to  restrain  the  nse  of  a  lot  for  the 
sale  of  Intoxicating  liquors  in  violation  of  a 
restriction  in  the  deed,  defenses  that  the  restric- 
tion should  not  be  enforced,  by  reason  of  a 
change  in  the  character  of  the  neighborhood, 
and  that  defendant  had  been  permitted  to  go  to 
expense  to  change  his  property  to  use  the  same 
for  the  sale  of  liquor  without  objection,  could 
not  be  considered,  where  they  were  not  pleaded, 
and  were  raised  for  the  first  time  at  the  argu- 
ment. 

4.  Where  the  restrictions  in  a  deed  were  not 
Imposed  in  pursuance  of  a  general  plan  for  im- 
proving several  lots,  a  snbseqneut  grantee  of 
an  adjoining  lot  is  not  entitled  to  enforce  them. 

Suit  by  Mary  T.  Haines  and  John  F.  Starr 
against  Ellen  Einwachter  and  another.  De- 
cree In  favor  of  plaintiff  Starr. 

E.  H.  Chandler,  for  complainants.  O;  A. 
Bourgeois,  for  defendants. 

f  4.  Sm  Deedi,  roL  It,  Cant  Dig.  ^  548. 


GREY,  y.  C.  The  bUI  la  filed  to  enforce 
restrictions  imposed  by  the  complainant 
John  F.  Starr  upon  a  certain  lot  of  land  on 
the  west  side  of  Virginia  avenue,  in  Atlan- 
tic CSty,  in  a  deed  made  by  hUn  on  the  30th 
day  of  December,  1887,  to  one  Solomon 
Sternberger,  and  recorded  In  Atlantic  county 
clerk's  office  In  Book  1234  of  Deeds,  folio 
93,  etc.  The  restrictions  are  recited  in  that 
deed  as  follows:  "Under  and  subject  to  the 
restriction  that  no  slaughterhouse,  bone-boil- 
ing establishment  or  fat-rendering  establish- 
ment or  livery  stable,  shall  hereafter  be 
erected  thereon,  nor  shall  any  building  be 
erected  on  said  premises  within  thirty  feet 
of  the  front  line  of  said  lot  nor  more  than 
one  house  erected  thereon,  nor  shall  any 
spirituous,  vinous  or  malt  liquors  be  manu- 
factured or  sold  upon  said  premises."  By 
Tarlons  intermediate  conveyances  this  lot 
tuis  t)een  conveyed  to  the  defendant  Ellen 
Einwachter,  who  is  now  its  owner.  A  hotel 
or  boarding  house  called  the  "Belmont"  has 
been  built  on  the  lot  This  property  Mrs. 
Ehiwachter  has  leased  to  the  defendant  Ed- 
win S.  Watson,  who  presently  occupied  It 
The  complainant  Starr,  by  another  deed,  dat- 
ed the  14th  day  of  December,  1897,  recorded 
In  Book  No.  122  of  Deeds,  p.  150,  conveyed 
another  lot  on  the  same  side  of  Virginia 
avenue  to  one  Charles  F.  Wahl,  the  title  in 
which  by  intermediate  conveyances  has 
come  to  the  complainant  Mary  T.  Haines. 
The  deed  from  Starr  to  Wahl  also  contained 
the  restrictions  above  recited.  The  breaches 
alleged  are  that  the  defendant  Watson  has 
obtained  a  license  for  the  sale  of  liquor  on 
the  lot  leased  to  him,  and  has  opened  a  bar, 
and  intends  to  conduct  on  the  premises  a 
business  in  selling  spirituous  and  other  liq- 
uors, and,  at  the  time  when  the  bill  was 
filed,  was  constructing  a  barroom  vrithln  16 
feet  of  the  front  line  of  the  lot  in  question. 
The  bill  prays  that  the  defendants  may  be 
restrained  from  building  the  barroom  or  oth- 
er structure  within  30  feet  of  the  front  line 
of  their  lot  and  from  selling  spirituous  or 
other  liquors  on  the  premises  described  in 
their  deed,  and  for  further  relief,  etc. 
.  The  defenses  set  up  ha  the  pleadings  are 
that  the  complainant  Starr  has  abandoned 
and  waived  the  restrictions  by  permitting 
numerous  buildings  to  be  built  within  30 
feet  of  the  line  of  Virginia  avenue  on  lots 
on  which  he  had  Imposed  the  restrictions 
In  question,  and  that  he  and  his  grantees 
have  acquiesced  In  the  building  thereof;  that 
he  abandoned  the  restrictions  against  the 
sale  of  liquor  at  the  Jackson  House,  another 
property  on  the  same  street  and  had  con- 
sented to  the  sale  of  liquor  there.  This  de- 
fense misconceives  the  nature  of  the  restric- 
tions set  up  In  the  bill  and  shown  by  the 
proofs.  There  Is  neither  allegation  in  the 
bill,  nor  proof  in  the  testimony,  that  Mr. 
Starr  Imposed  these  restrictions  as  part  of 
a  general  plan  of  improvement  whereby 
each  grantee  of  a  lot  became  interested  in 
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them,  and  Mr.  Starr  became  correspondingly 
bound  to  Impose  tbem  upon  all  tbe  lots  with- 
in the  i>IaiL  In  this  case  each  grantee  ac- 
cepted his  deed  with  the  particular  restric- 
tions therein  recited,  imposed  upon  the  lot 
thereby  conveyed.  Nothing  shows  that  Mr. 
Stair  agreed,  expressly  or  impliedly,  to  Im- 
IKwe  like  restrictions  upon  other  adjoining 
or  neighboring  lots  which  he  might  sell.  In 
truth,  he  varied  or  omitted  the  resti'ictlons 
In  several  cases,  and  apparently  dealt  with 
each  lot  as  a  separate  and  unrelated  prop- 
erty. Tbe  fact  that  he  Imposed  the  same 
restrictions  upon  a  number  of  lots  is  not 
sufficient,  of  itself,  without  other  allegation 
or  proof,  to  show  that  there  was  any  gen- 
eral plan  of  improvement  to  which  these 
restrictions  related.  It  Is,  therefore,  no  an- 
swer to  this  suit  to  enforce  the  restrictions 
imposed  upon  the  defendants'  lot  that  they 
should  say  that  Mr.  Starr  has  waived  the 
enforcement  of,  or  omitted  to  impose,  like 
restrictions  elsewhere. 

On  the  hearing,  the  defendants  also  claim- 
ed that,  since  the  restrictions  above  cited 
were  Imposed,  the  character  of  the  neigh- 
borhood has  changed  from  cottage  uses  to 
hotel  uses,  and  that  this  Justifies  the  breach 
of  the  covenant  under  which  the  land  was 
purchased;  that  the  defendant  Watson  open- 
ly and  publicly  applied  for  his  liquor  license, 
and  spent  money  in  changing  the  premises 
in  order  that  the  sale  of  liquor  might  con- 
veniently be  carried  on  there,  without  oppo- 
sition or  notice  that  the  restriction  would  be 
enforced.  Neither  of  these  defenses  was  set 
up  in  the  defendants'  answer,  and  therefore 
onght  not  to  be  considered  on  argument.  If 
It  be  assumed  that  they  were  well  and  force- 
fully pleaded,  they  are  not  sustained  by  the 
proofs. 

The  case  appears  to  stand  substantially 
in  tbe  same  position  as  that  of  Evans  and 
Starr  v.  Phoebus  (decided  in  April,  1902,  by 
Vice  Chancellor  Reed,  but  not  reported),  in 
which  a  covenant  of  like  character  was  sus- 
tained and  enforced.  In  that  case  the  com- 
plainant Evans  was  not  shown  to  be  in  priv- 
ity with  the  complainant  Starr,  because  of 
the  adoption  of  a  general  plan  for  improv- 
ing the  property  dealt  with,  and  the  bill 
was  dismissed  as  to  her.  In  this  case  the 
same  result  follows  as  to  the  complainant 
Haines.  She  has  no  status  to  enforce  the 
covenant  Imposed  by  Mr.  Starr.  Tbe  latter 
only  is  entitled  to  relief. 

A  decree  will  be  advised  in  accordance 
wltb  tbe  views  above  expressed. 


(n  N.  J.  L.  W) 

AIXISON  LAND  CO.  v.  MAYOR,  ETC.,  OF 

BOROUGH  OF  TENAFLY. 
(Supreme  Court  of  New  Jersey.    June  8,  1903.) 

mmiCIFAL  CORPORATIONS-8TRBET  IMFROVB- 
UENTB— ASSESSMENT   OF   BENEFITS. 
1.  The  borourfi  act  (P.  L.  1898,  p.  399),  as 
amended    (P.    L.   1889,    p.    171),    confers    the 


power   to   assess   benefits   for   street   ImjK-ove- 
ments   upon   lands   not   upon  the  line  of   the 
street  that  is  improved. 
(Syllabus  by  the  Court.) 

On  rehearing.    AflSrmed. 

For  former  opinion,  see  62  Atl.  231. 

This  cause  was  heard  on  the  original  arg^u- 
ment  at  the  February  term,  1902,  upon  the 
reasons  filed  therein,  and  a  decision  was  ren- 
dered setting  aside  the  assessment  brought 
up  by  the  writ.  The  certiorari  was  brought 
to  review  an  assessment  made  by  the  bor^ 
ough  of  Tenafly  for  the  improvement  of  Clin- 
ton avenue,  in  the  said  borough,  upon  lands 
belonging  to  the  Allison  Land  (Company 
which  do  not  front  upon  the  avenue. 

The  opinion  of  tills  court  was  that  the  as- 
sessment should  be  set  aside,  upon  grounds, 
however,  that  could  be  cured  by  reassess- 
ment 62  Atl.  231.  The  prosecutor,  not  de- 
siring to  put  the  defendant  to  the  expense  of 
making  a  reassessment,  has  requested  a  de- 
cision upon  the  main  question  in  the  case, 
viz.,  tbe  power  to  assess  lands  that  do  not 
front  upon  the  street  improved. 

The  following  stipulation  was  thereupon 
made:  "It  Is  hereby  stipulated  by  and  be- 
tween the  parties  hereto  that  we  Join  In  an 
application  to  the  Supreme  (3ourt  for  per- 
mission to  resubmit  and  reargue  the  above- 
entitled  action  upon  the  following  conditions 
and  stipulations,  which  are  hereby  agreed 
upon  and  consented  to:  That  tbe  report  of 
the  commissioners  of  assessment  be  amended 
by  mserting  at  the  end  of  said  report  the 
following:  'That  we,  the  commissioners  of 
assessment,  do  further  certify  that  the  as- 
sessments made  herein  do  not  exceed  tbe 
actual  benefits  received  from  the  said  im- 
provement The  lands  assessed  for  this  Im- 
provement are  severally  and  respectively  ben- 
efited by  said  improvement  to  the  full  amount 
of  the  assessment'  That  the  return  to  the 
writ  be  amended  by  adding  to  the  copy  of 
the  report  of  the  commissioners  of  assessment 
the  same  amendment  as  made  above  (page 
23  of  printed  case).  That  the  reasons  filed 
herein  be  all  struck  out,  with  the  exception  of 
tbe  first  and  second  reasons  (pages  7  and  8  of 
the  printed  case),  and  that  the  case  be  pre- 
sented and  argued  upon  those  reasons  alone, 
and  that  in  case  of  the  attlrmatlon  of  the 
assessment  no  interest  or  costs  shall  be  char- 
ged or  allowed  as  against  the  plaintiff  or 
defendant,  and  that  a  rule  for  reargument 
may  be  entered  in  -said  cause.  Attorney  for 
prosecutor,  William  M.  Seufert  Attorney 
for  defendant,  Edmund  W.  Wakelee." 

On  tbe  above  stipulation  the  following  rule 
was  entered:  "It  appearing  to  the  court  that 
the  above-entitled  action  was  argued  at  the 
February,  1902,  term  of  this  court,  and  a 
decision  therein  rendered,  but  that  no  Judg- 
ment has  been  entered  herein,  and  that  the 
return  made  by  the  defendant  herein  has 
been  amended  by  a  stipulation  filed  herein, 
it  is  on  this  second  day  of  February,  1903, 
ordered  that  the  parties  hereto  have  leave 
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to  resubmit  and  reargue  the  above-entitled 
action  upon  the  writ  and  return  as  amended 
by  the  atlpnlatlon  filed  herein.  Let  the  with- 
in rule  be  entered.  Jonathan  Dixon,  Justice 
Supreme  Court  On  notion  of  Edmund  W. 
Wakelee,  Attorney  for  Defendant" 

Argued  February  term,  1003,  before  DIX- 
ON, GARRISON,  and  SWAYZB,  JJ. 

W.  M.  Seufert,  for  prosecutor.  B.  W. 
Wakelee,  for  defendant. 

PES  CURIAM.  The  opinion  deUvered  up- 
on the  original  argument  of  this  cause.  Al- 
lison Land  Co.  t.  Borough  of  Tenafly,  62  Atl. 
231,  disposes  properly  of  the  only  question 
Involved  In  this  reargument,  viz.,  the  efTect 
of  the  amendment  to  the  borough  act  (P. 
L.  1899,  p.  171). 

The  assessment  Is  affirmed,  with  costs. 


0»  N.  J.  !<.  471) 

TAYLOR  T.  WAHI* 

(Supreme  Court  of  New  Jersey.    June  8,  1903.) 

MECHANIC'S  LIEN— ENFORCEMENT— DEFENSBS 
— PLBA— RES  JUDICATA— AMOUNT  OF  CLAIM. 

1.  An  owner  sued  by  a  workman  or  material- 
man on  a  notice  and  demand  of  payment,  under 
the  third  section  of  the  mechanics'  lien  law 
(Gen.  St.  p.  2073),  may  plead  that  there  was 
due  at  the  time  of  the  service  of  the  notice  by 
the  claimant  "a  sum  less  than  the  amount 
claimed  in  said  notice  and  demand."  Such  a 
plea  is  not  demurrable. 

2.  The  fact  that  the  declaration  recites  that 
after  the  notice  and  demand,  and  before  com- 
menciug  the  snit,  the  claimant  had  obtained  a 
judgment  against  the  contractor  for  the  amount 
claimed,  does  not  defeat  such  a  plea.  Such  a 
statement  in  the  declaration  is  surplusage,  be- 
ing merely  a  statement  of  the  plaintiff's  evi- 
dence. 

8.  A  judgment  by  a  claimant  against  the  con- 
tractor is  not  conclusive  upon  the  owner.  It 
may  be  offered  as  evidence  of  the  amount  due, 
but  it  will  not  prevent  the  owner  from  show- 
ing the  tmth  to  be  that  the  claim  made  is 
knowingly  excessive,  to  the  knowledge  of  the 
claimant 

4.  The  conclusion  here  reached  we  think  to 
be  in  conformity  witli  the  principles  declared 
in  Reeve  v.  Ehueudorf,  38  N.  J.  Law,  125,  and 
Camden  Ironworks  v.  City  of  Camden  (N.  J. 
Err.  &  App.)  52  Atl.  477. 

(Syllabus  by  the  Court.) 

Action  by  Samuel  O.  Taylor  against  Wil- 
liam F.  Wahl.  Demurrer  to  plea.  Overrul- 
ed. 

Argued  February  term,  1902,  before  the 
CHIEF  JUSTICE^  and  HENDRICKSON. 
PITNEY,  and  FORT,  JJ. 

O.  A.  Bourgeois,  for  plalntUC.  Thompson 
tc  Cole,  for  defendant 

FORT,  J.  This  was  a  suit  upon  a  notice 
given  under  the  third  section  of  the  mechan- 
ics' lien  act  (Gen.  St  p.  2073).  The  defend- 
ant Is  the  owner  of  premises  being  erected 
under  contract  The  declaration  recites  the 
service  of  the  notice,  and  alleges  that  there 
was  due  to  the  contractor  by  the  defendant 
the  owner,  'upon  the  contract  money  In  ex- 
cess at  the  amount  demanded  by  the  notice. 


The  declaration  alleges  tbat  after  the  gtving 
of  the  notice,  and  before  the  suit  was  in- 
stituted, the  plalntlfC  established  his  debt  as 
claimed  In  the  notice,  by  obtaining  a  Judg- 
ment thereon  against  the  contractor. 

The  defendant's  sixth  plea  is,  in  part  as 
follows:  "And  for  a  further  plea  In  this  be- 
half, by  leave  of  the  court  tor  this  purpose 
first  had  and  obtained,  defendant  says  that 
at  the  time  of  the  alleged  demand  made  by 
the  plaintiff  on  the  said  Crammer,  and  that 
at  the  time  of  the  alleged  demand  made  by 
the  plaintiff  on  this  defendant  there  was 
due  from  said  Crammer  to  said  plaintiff  a 
sum  less  than  one  thousand  dollars,  the 
amount  claimed  in  said  notice  and  demand, 
to  the  knowledge  of  this  defendant."  This 
Is  a  sufficient  recital  from  the  plea.  The 
plea  contains  other  matters  which  are  mere 
surplusage  and  might  have  been  omitted, 
and  concludes  with  a  verification  and  prayer 
for  Judgment  To  this  plea  the  plaintiff  de- 
murs. The  demurrer  cannot  be  sustained. 
The  contention  of  the  plaintiff,  on  the  brief, 
that  because  be  has  set  out  in  his  declaration 
that  before  suit  brought  he  had  obtained 
Judgment  against  the  contractor  for  the 
amount  stated  In  his  notice,  and  hence,  un- 
der Reeve  v.  Elmendorf,  38  N.  J.  Law,  126, 
his  claim  Is  conclusive  upon  the  defendant 
Is  not  sustainable.  Whatever  force  this  Judg- 
ment may  have  as  evidence  in  the  cause,  it 
Is  unnecessary  to  here  discuss.  It  was  not 
necessary  to  recite  It  in  the  declaration,  and 
it  is  a  mere  statement  of  evidence  therein. 
The  sixth  plea  avers  that  at  the  time  the 
demand  was  made  by  the  plaintiff  upon  the 
defendant  by  the  notice  set  out  in  the  dec- 
laration, "there  was  due  from  the  said  con- 
tractor to  the  said  plaintiff  a  sum  less  than 
one  thousand  dollars,  the  amount  claimed  in 
said  notice  and  demand,  to  the  knowledge  of 
this  defendant"  The  demurrer  admits  this 
statement  vl&,  that  there  was  due  to  the 
plaintiff  "a  sum  less  than  one  thousand  dol- 
lars, the  amount  claimed  in  the  notice,"  etc. 
That  admission  Is  fatal.  If  there  was  less 
due  the  plaintiff  than  his  notice  called  for, 
his  whole  claim  falls.  He  makes  an  exces- 
sive claim  at  his  perlL  The  owner  Is  not 
liable  to  answer  for  any  amount  where  the 
claimant  seeks  to  impound  more  money  than 
is  actually  due  him.  Chief  Justice  Beasley, 
in  Reeve  t.  Elmendorf,  supra,  says:  "In 
view  of  the  Just  rights  of  the  contractor,  as 
the  owner  is  obliged  to  be  satisfied  of  the 
correctness  of  the  claim  of  the  materialman 
or  workman  before  he  pays  it  It  follows  that 
neither  of  the  latter  can  sue  the  owner, 
without  first  establishing,  to  the  exclusion 
of  all  reasonable  doubt  the  Justness  of  his 
claim.  •  *  •  But  so  long  as  an  honest— 
which  is  the  same  thing  as  a  reasonable- 
dissatisfaction  exists  on  the  part  of  the  own- 
er with  respect  to  the  fairness  of  the  debt 
claimed,  he  is  not  suable  under  this  clause." 
For  the  plnlntiff  to  admit,  as  the  demurrer 
does,  that  bis  notice  to  the  owner,  the  de- 
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tcDdaitt,  -waa  tor  more  than  \ra^  actoally 
dne  Um  from  the  contractor,  Is  to  admit  he 
baa  no  cause  of  action,  for,  says  Cblef  Jus- 
tice Beasley  at  another  point  In  the  same 
opinton  quoted  from  above,  "If  the  work- 
man or  materialman  claim,  therefore,  more 
than  has  in  fact  been  earned  by  him,  such 
exaggeration  Is,  I  think,  fatal  to  his  right 
to  use  the  statutory  procedure  against  the 
owner."  Nor  do  we  think  the  owner  is 
bound  by  the  fact  that  a  judgment  has  been 
recovered  against  the  contractor  by  the  claim- 
ant The  recovery  of  such  a  judgment  is 
evidential  of  the  amount  due  on  his  claim, 
and,  without  other  proof,  may  be  conclusive. 
But  It  does  not  prevent  the  owner  from  show- 
ing at  the  trial  the  truth  to  be  that  the  claim 
is  excessive,  and  the  judgment  thereon  is 
Ukewiae  so,  or  that  It  is  fraudulent.  The 
owner  is  In  a  position  where  otiier  workmen 
and  materialmen  may  claim  that  a  duty  is 
cast  upon  him  to  see  that  the  claim  made 
Is  jnst,  because,  if  unjust,  they  may  have 
lights  in  the  fund.  He  may  not  be  com- 
pelled to  contest,  or  liable  to  other  claim- 
ants who  may  be  subsequent  In  priority  of 
dalm,  if  he  fall  to  do  so— that  is  not  decided 
—but  he  certainly  has  the  right  to  contest 
Q>e  claim  made  in  any  notice  similar  to  the 
notice  of  the  plaintiff  In  this  case;  and  if  It 
appear  by  the  proof,  uncontroverted,  or  the 
Jury  80  find,  that  the  claim,  as  made,  is  ex- 
ceasfre,  to  the  knowledge  of  the  claimant, 
Oie  claimant  cannot  recover  anything,  and 
the  owner  Is  entitled  to  a  verdict  and  judg- 
ment thereon  in  his  favor.  The  principle 
controlling  in  such  a  case  as  this  is  the  same 
as  that  declared  by  the  Court  of  Brrors  and 
Appeals  to  apply  where  a  notice  to  hold  back 
is  given  to  a  city  by  a  claimant  against  a 
contractor  upon  work  done  under  a  public 
contract  Oamden  Ironworks  v.  City  of 
Camden,  62  Atl.  477. 

The  demurrer  wIU  be  overruled,  with 
costs,  but  leave  is  given  to  the  plaintiff  to 
plead  Issuably  vrithin  20  days  after  entry  of 
the  rule  overruling  his  demurrer. 


KNOLISH  V.  BAINBAB  et  al. 

(Court  of  Chancery  of  New  Jersey.    Juie  2, 

1908.) 

MORTOAgOR     AND     UORTOAOBB-RBLATION- 

CONVSTANCB   BT   HORTOAGEB— EF- 

FB01V-RIOHT8  OF  PARTIBS. 

1.  R.  held  a  mortgage  on  a  farm,  and  had 
aned  to  foreclose.  Complainant  induced  a  third 
person,  to  whom  he  owed  money,  to  buy  In  the 
Vmpeitj  at  the  sale,  under  an  arrangement 
whereby  the  third  person  was  to  execute  a  new 
mortgage  of  the  land  to  R.  At  the  same  time 
oomplaioant  entered  into  a  written  contract 
with  the  third  person  whereby  the  latter  was  to 
eoavey  to  complainant  on  repayment  of  the 
amount  together  with  the  amount  which  com- 
plainant owed  him,  etc.;  complainant  to  as- 
same  the  new  mortgage.  CMnplainant  was  to 
retain  possession  of  the  farm,  etc.  Held,  that 
the  relation  between  complainant  and  the  third 
peiaon  was  that  of  mortgagor  and  mortgagee. 

2.  Oomplaiikant  having  failed  to  make  the 


payments  at  the  time  stipulated,  by  an  arrange- 
ment between  him,  B.,  and  the  third  person, 
the  letter  conveyed  the  farm  to  B...  who  knew 
ail  the  circumstances.  Held,  that  B.  took  sub- 
ject to  the  rights  of  complainant  against  the 
third  person. 

3.  B.  afterwards  conveyed  the  premises  to  bis 
brother.  Complaiu&nt  waa  in  open  and  noto- 
rious possession  at  the  time.  Held,  that  the 
hrother  was  put  on  inquiry  as  to  complainant's 
rights,  and  took  subject  thereto. 

Bill  to  compel  specific  performance, 
brought  by  Abram  English  against  Schuyler 
Rainear  and  another.    Decree  rendered. 

Peter  Backes,  for  complainant  R.  S.  Gas- 
kill,  for  defendant  Schuyler  Rainear.  How- 
ard Flanders,  for  defendant  Samuel  Balnear. 

BEED,  V.  O.  This  is  a  suit  to  compel 
Schuyler  Rbinear  and  Samuel  Rainear  to 
convey  certain  property  to  Abram  English 
upon  the  payment  by  Mr.  English  of  a  cer- 
tain sum  due  by  Mr.  English  to  one  Martin 
O.  Rlbsam.  The  facts  are  substantially 
these:  Schuyler  Rainear  held  a  mortgage 
upon  a  farm  which  was  the  old  homestead 
of  Mr.  English's  family.  He  began  a  suit 
to  foreclose  his  mortgage.  Abram  English 
was  anxious  to  save  the  farm.  He  had  bad 
some  dealings  with  Martin  C.  Rlbsam,  and 
owed  Rlbsam  about  $100.  He  applied  to  Mr. 
Rlbsam  to  help  him  keep  the  farm.  Mr. 
Rlbsam  consented  to  do  so  if  Mr.  Rainear 
could  be  persuaded  to  take  a  new  mortgage 
for  $2,000  upon  the  farm.  Messrs.  Rlbsam 
and  English  saw  Mr.  Rainear,  who  consent- 
ed, if  Ms  interest  was  paid  up,  and  Mr.  Rlb- 
sam would  take  the  title  to  the  farm,  to 
leave  $2,000  upon  It  to  be  secured  by  bond 
and  mortgage  thereon,  to  be  executed  by 
Mr.  Rlbsam.  Under  this  arrangement  Mr. 
Rlbsam  bought  the  farm  at  the  sale  under 
the  decree  made  In  Rainear's  foreclosure 
suit  took  the  deed  from  the  sheriff,  paid 
the  interest  due  upon  the  mortgage  and  the 
costs  of  the  suit,  and  executed  a  mortgage 
to  Schuyler  Rainear.  His  payments,  togeth- 
er, with  the  amount  English  owed  him,  and 
the  $2,000  mortgage  made  to  Rainear, 
amounted,  altogether,  as  I  understand  the 
testimony,  to  $2,845.  At  the  time  Mr.  Rlb- 
sam took  the  deed,  he  entered  into  a  written 
agreement  with  hlr.  English.  This  agree- 
ment was  dated  June  21,  1890.  By  the  terms 
of  this  agreement,  Rlbsam  covenanted  to 
sell  the  farm  to  Abram  English,  upon  de- 
mand made  before  the  1st  day  of  January, 
1903,  for  $2,846,  to  be  paid  by  the  assump- 
tion of  the  mortgage  debt  of  $2,000  made  to 
Rainear,  and  the  balance  in  cash,  and  upon 
the  payment  of  all  moneys  whiCh  Bibsam 
may  have  expended  in  improvements,  or  for 
interest  and  taxes  and  insurance  premiums, 
together  with  interest  upon  the  money  paid 
for  Improvements  in  carrying  on  farm  opera- 
tions. English  was  1»  have  possession  of 
the  farm,  and  conduct  It  pajring  all  interest 
upon  the  mortgage  and  all  taxes  against  the 
property.  English  was  to  pay  $426  on  ac- 
count of  the  purchase  money  on  or  before 
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the  iBt  day  ot  January,  1002,  and  was  to 
pay  the  balance  on  or  before  the  lat  day  of 
January,  1903.  English  covenanted  to  make 
these  payments,  and  It  was  agreed  that  If 
default  was  made  In  any  payment  of  inter- 
est, taxes,  or  on  account  of  the  purchase 
price,  and  said  payment  should  be  in  default 
for  30  days,  Bibsam  could  rescind  the  agree- 
ment and  enter  upon  the  premises,  and  Eng- 
lish was  to  forfeit  all  payments  made.  Mr. 
English  went  into  possession  of  the  farm 
upon  the  execution  of  this  agreement.  The 
first  year,  Mr.  Rlbsam  says,  English  paid 
th«  taxes  and  interest,  but  was  behind  In 
his  account,  but  Mr.  Ribsam  gave  him  a 
chance  for  another  year.  At  the  end  of  the 
second  year  he  was  behind  in  his  interest 
and  taxes.  Mr.  Rlbsam  says  he  told  Eng- 
lish at  that  time  that,  if  Mr.  Ralnear  was 
satisfied,  he  (Ribsam)  was  willing  to  try  him 
another  year.  A  few  days  thereafter  Mr. 
Rainear  demanded  his  interest  due  upon  the 
mortgage;  and  Mr.  Ribsam  says  he  then 
told  English  that,  if  his  old  neighbor  and 
friend  (meaning  Ralnear)  would  not  stand 
by  him  better  than  that,  he  did  not  see  why 
he  (Ribsam),  a  stranger,  should  stand  by 
him  any  better.  He  says  he  told  English  to 
go  back  a:nd  tell  Ralnear  that  be  (Ribsam) 
would  sell  the  place,  and  whatever  profit 
there  was,  he  would  divide.  Ribsam  paid 
the  interest  to  Rainear  on  January  0,  1902. 
By  an  arrangement  between  Englisli,  Rain- 
ear, and  Ribsam,  the  latter  conveyed  the 
property  on  January  IS,  1902,  to  Rainear, 
for  the  sum  of  f2,750.  This  amount  repre- 
sented what  English  then  owed  Rlbsam,  to- 
gether with  the  $2,000  secured  by  the  Rain- 
ear mortgage. 

It  is  apparent  from  the  testimony  that  Mr. 
Ribsam  bought  in  this  property  at  the  fore- 
closure sale  as  trustee  for  Mr.  English.  It 
is  equally  apparent  that  be  took  the  title  in 
tiis  own  name  to  secure  himself  the  amount 
which  he  had  advanced  to  Mr.  English. 
Ribsam  held  the  title  as  mortgagee,  and  Mr. 
English  went  into  possession  as  mortgagor. 
The  agreement  between  Ribsam  and  English 
contained  a  covenant  by  English,  as  already 
remarked,  to  pay  the  amount  secured  by  the 
deed.  Upon  the  face  of  the  agreement, 
therefore,  there  existed  a  debt,  for  the  se- 
curity of  which,  title  was  held  by  Ribsam. 
This  displayed  that  the  relation  between 
Ribsam  and  English  was  that  of  mortgagee 
and  mortgagor.  Now,  Schuyler  Rainear 
knew  the  circumstances  which  led  to  the 
purchase  of  the  property  by  Rlbsam  at  the 
foreclosure  sale,  and  I  have  no  doubt  that 
he  read  the  agreement,  which  was  for  a  time 
in  his  possession;  nor  do  I  doubt  that  at  the 
time  of  the  sale  to  him  by  Ribsam,  and  at 
other  times,  be  led  both  Ribsam  and  Eng- 
lish to  suppose  that  he  was  helping  Engllsbi, 
and  that  English  would  have  the  right  to 
redeem.  In  my  Judgment,  he  took  the  prop- 
erty subject  to  all  the  rights  which  English 
held  against  Ribsam.    But  the  right  of  an- 


other party  was  intervened.  On  May  SO, 
1902,  Schuyler  Ralnear  sold,  of  the  116.48 
acres  which  he  had  bought  of  Ribsam,  103.- 
81  acres  to  his  brother,  Samuel  Ralnear,  for 
^,633.  Samuel  Rainear  on  September  23, 
1902,  began  an  action  of  ejectment  against 
English  to  recover  possession  of  this  tract. 
The  bill  charges  that  he  bought  with  notice 
of  the  agreement  between  Ribsam  and  Eng- 
lish. The  defendant  seeks  to  enjoin  this 
action  of  ejectment,  and  prays  that,  upon 
payment  by  English  of  the  amount  due  un- 
der agreement  with  Ribsam,  the  two  Rain- 
ears  may  be  ordered  to  reconvey  the  prop- 
erty to  him.  It  is  claimed  by  counsel  of 
Samuel  Rainear  that  he  stands  in  the  atti- 
tude of  a  bona  fide  purchaser  for  value,  and, 
as  such,  is  entitled  to  hold  the  land  he 
bought,  free  from  any  equity  which  may 
have  existed  against  Ribsam  or  Schuyler 
Rainear.  There  is  one  fact,  however,  which 
destroys  the  force  of  this  insistence,  and  that 
fact  is  that  English  was  in  open  and  noto- 
rious possession  of  the  farm  at  the  time 
Samuel  Ralnear  made  his  purchase.  So  far 
as  appears,  he  made  no  inquiries  of  English 
respecting  his  interest  in  the  premises.  The 
title  not  having  come  -through  English,  Sam- 
uel Ralnear  is  chargeable  with  all  the  infor- 
mation which  be  would  have  obtained  bad 
he  made  such  inquiries.  Stew.  Dig.  p.  902. 
I  shall  advise  a  decree  permitting  English 
to  redeem  upon  payment  of  the  amount 
which  Schuyler  Ralnear  paid  to  Ribsam, 
which  was  as,  I  understand  it,  the  amount 
which  English  owed  Ribsam,  together  with 
the  interest,  within  60  days  after  decree  is 
signed,  and  that,  upon  the  failure  of  English 
to  make  such  payment  wltliin  that  jime,  the 
bill  shall  be  dismissed. 


(M  N.  J.  U  MS) 
XTNGBB  T.  INHABITANTS  OF  FANWOOD 
TP. 

(Supreme  Conrt  of  New  Jersey.    June  8,  1903.) 

CERTIORARI— ORDINANCE— VALIDITY  OF— VIO- 
LATION—ACTION  FOR  PENALTY— JURISDIC- 
TION OF  JUSTICE-RIGHT  TO  JURY  TRIAL. 

1.  The  validity  of  aa  prdinance  affecting  the 
general  public  cannot  be  challenged  by  certio- 
rari unless  the  prosecutor  shows  some  injury 
pecaliar  to  himself. 

2.  In  a  prosecution  for  violating  an  ordinance, 
certiorari  will  not  be  allowed  before  final  deci- 
Bion  in  the  court  below.  It  is  not  within  the 
exception  to  the  rule  stated  in  Hozsey  v.  Fat- 
erson,  39  N.  J.  Law,  489. 

3.  When  authority  i?  given  to  prosecute  a  suit 
before  a  justice  of  the  peace  to  recover  a  pen- 
alty for  violating  an  ordinance,  it  is  regarded  as 
a  civil  suit  in  a  justice's  court  unless  a  con- 
trary intention  Is  indicated  in  the  lAatute.  In 
such  case  the  remedy  is  by  appeal  to  the  com- 
mon pleas, 

4.  Where  the  punishment  prescribed  for  vio- 
lating the  ordinance  is  imprisonment  to  be  im- 
posed by  a  justice  of  the  peace,  the  suit  is  in 
the  nature  of  a  criminal  proceeding  before  the 
justice,  and  is  not  a  civil  suit  in  the  small- 
cause  court. 

5.  The  criminal  prosecution  before  the  jus^ 
tice  is  a  sumn^ary  proceeding,  whidi  may  be 
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tried  without  a  jury,  tm  It  was  befdre  the  Gon- 
stitntion  of  1844  was  adopted. 

0.  The  question  does  not  arise  whether  a  jury 
may   be  oemanded  when   the  penalty   exceeds 

(SyUabna  by  the  Court) 

Certiorari  by  the  state,  on  the  prosecution 
of  Herman  Unger,  against  the  Inhabitants 
of  the  township  of  Fanwood,  to  review  an 
ordinance  regulating  the  speed  of  automo- 
biles.   Writ  dismissed. 

Argued  February  term,  1903,  before  VAN 
STCKBL  and  GABBETSON.  JJ. 

Keed  A  Ooddlngton,  for  prosecutor.  Ood- 
dlngton  A  SwBCkhamer,  for  defendant 

VAN  STCKBL,  J.  The  writ  In  this  case 
brings  up  for  review  only  an  ordinance  pass- 
ed by  the  township  committee  of  Fanwood 
regulating  the  speed  of  automobiles  and  pro- 
viding punishment  for  Its  violation.  The 
affidavit  upon  which  the  writ  was.  allowed 
sets  up  that  the  prosecutor  was  arrested  for 
an  alleged  violation  of  the  ordinance,  but 
the  proceedings  In  that  suit  are  not  by  this 
writ  certified  Into  this  court. 

The  prosecutor  Is  met  with  the  objection 
that  in  this  posture  of  afFalrs  be  has  no 
standing  to  sue  out  a  certiorari.  It  Is  the 
established  rule  that  a  right  of  action  does 
not  exist  In  favor  of  one  who  is  only  damni- 
fied as  one  of  the  public  In  common  with  his 
fellow  cltlsens.  Kean  t.  Bronson,  35  N.  J. 
Law,  468;  Montgomery  v.  Trenton,  36  N.  J. 
Law,  85;  Jersey  City  v.  Traphagen,  63  N. 
J.  Law,  434,  22  Atl.  190;  Tallon  v.  Hoboken. 
60  N.  J.  Law,  212,  37  Atl.  806;  Hamblet  v. 
Asbury  Park,  61  N.  J.  Law,  602,  39  Atl. 
1022;  Kendall  Co.  ▼.  Jersey  City,  65  N.  J. 
Law,  123,  46  Atl.  647.  In  Hamblet  v.  As- 
bniy  Park7  Mr.  Justice  Garrison,  In  deliv- 
ering the  opinion  of  the  court  said,  "Convic- 
tlOD  alone  can  furnish  evidence  that  the  or- 
dinance affects  the  prosecutor." 

The  prosecutor's  writ  Is  an  attack  upon 
the  ordinance  exclusively,  and  not  upon  the 
proceeding  which  he  alleges  has  been  Il- 
legally Instituted  against  him.  For  the  pur- 
pose of  arresting  the  further  prosecution  of 
that  suit,  the  writ  was  prematurely  grant- 
ed. He  should  have  waited  Judgment  In  the 
case  before  he  sued  out  his  writ.  He  Is  not 
within  the  exception  to  the  rule  that  cer- 
tiorari will  not  be  allowed  before  a  final 
decision  is  reached  In  the  Inferior  tribunal. 
Hoxsey  v.  Paterson,-  30  N.  J.  Law,  480.  Un- 
der the  present  aspect  of  the  case,  there- 
fore, tiie  prosecutor  has  no  interest  In  the 
Talldity  of  the  ordinance  other  than  that 
which  Is  common  to  all  citizens. 

But  If  the  validity  of  the  ordinance  may 
be  challenged  by  the  prosecutor,  is  there 
any  infirmity  in  ItT  The  act  of  1899,  p.  385, 
I  82,  gives  the  town  committee  power  to  pass 
ordinances  to  prevent  Immoderate  driving 
or  riding  on  any  street  or  highway.  Section 
22,  page  380,  gives  power  to  the  town  com- 
mittee to  prescribe  by  ordinance  a  penalty 


for  violating  any  ordinance  by  fine  not  ex- 
ceeding 1100,  or  by  imprisonment  in  the 
township  lockup  or  county  jail  not  exceeding 
90  days,  or  by  both.  Such  ordinance  may  pre- 
scribe the  amount  of  fine  or  term  of  impris- 
onment, or  it  may  provide  that  the  Justice 
before  whom  the  proceeding  shall  be  insti- 
tuted shall  determine  whether  the  penalty 
shall  be  by  fine  or  Imprisonment,  and,  if  by 
fine,  the  amount  thereof,  and,  tf  by  Im- 
prisonment, the  term  thereof,  within  the  lim- 
its above  prescribed.  This  ordinance  was 
duly  passed,  and  was  within  the  granted 
power.  Section  23,  p.  381,  of  the  act  of  1809 
authorizes  arrest  without  warrant  on  view 
of  the  officer  for  violating  the  ordinance. 
The  cases  hold  that,  where  the  violation  of 
an  ordinance  is  punishable  by  fine  only,  the 
proceeding  before  a  Justice  of  the  peace  is 
a  civil  suit  Penna.  B.  Bd.  v.  N.  J.  Society, 
39  N.  J.  Law,  400;  Greely  v.  Passaic,  42 
N.  J.  Law,  429;  Brophy  v.  Perth  Amboy, 
44  N.  J.  Law,  217;  White  v.  Neptune  City, 
66  N.  J.  Law,  222,  28  Ati.  378.  In  the  case 
last  cited  Mr.  Justice  Dixon  held  that  the 
construction  that  it  Is  a  dvll  suit  should 
be  favored,  and  that  In  such  cases  certiorari 
win  not  lie,  the  remedy  being  by  appeal  to 
the  common  pleas,  the  Justice  having  Juris- 
diction in  the  small-cause  court 

In  the  case  In  hand  the  Justice  may  pun- 
ish by  fine  or  by  Imprisonment  The  act  of 
1899  expressly  giving  to  the  township  com- 
mittee the  power  to  confer  upon  a  Justice 
of  the  peace  the  right  to  adjust  the  penalty 
in  each  case  within  the  statutory  limits, 
the  ordinance  In  that  respect  Is  valid.  Young 
V.  Atlantic  City,  60  N.  J.  Law,  126,  87  Att 
444.  The  justice  having  power  to  Impose 
punishment  by  imprisonment  alone,  the  case 
Is  not  within  the  authorities  above  cited 
which  apply  to  a  dvll  suit  This  la  in  the 
nature  of  a  criminal  proceeding  before  a  jus- 
tice of  the  peace,  and  not  a  civil  suit  In  a 
Justice's  court  Johnson  v.  Barclay,  16  N. 
J.  Law,  1;  McGear  v.  WoodrufT,  83  N.  J. 
Law,  216.  It  Is  a  summary  proceeding 
which  may  be  tried  without  a  Jury  as  be- 
fore the  Constitution  of  1844  was  adopted. 
Tte  question  does  not  arise  whether  a  Jury 
may  be  demanded  when  the  penalty  exceeds 
$ia  If  it  Is  a  dvll  suit,  certiorari  will  not 
lie,  but  appeal  to  the  pleas  is  the  appropriate 
remedy.  If  it  is  a  summary  proceeding  to 
inflict  punishment,  certiorari  will  lie  after 
Judgment  below,  but  the  denial  of  a  jury 
will  be  no  ground  for  reversal. 

The  writ  iB  dismissed,  with  costs. 


(«  N.  J.  u  672) 

OABCIN  T.  SOBBRTa 

(Supreme  Court  of  New  Jersey.    June  8,  1908.) 

WILLFXTL  TRESPASS— ACnOK  BBFORB  JUSTICE 
—DBFENSRS— JURISDICTION. 

1.  An  action  brought  before  a  justice  of  the 
peace  under  "An  act  to  prevent  willfol  tres- 
passing upon  lands"  (Gen.  St  p.  8682)  proceeds 
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according  to  the  provisious  of  the  act  consti- 
tuting  courts  for  the  trial  of  email  causes  (Gen. 
St.  p.  1870),  and  in  such  an  action  the  defend- 
ant may  plead  title  as  provided  in  section  26  of 
the  last-mentioned  act. 

2.  The  plea  filed  in  this  cause  is  not  anch  as 
to  oust  the  justice  of  his  jurisdiction. 

(Syllabus  by  the  Court.) 

Action  by  Edward  H.  Oarcin  against  Sam- 
uel M.  Roberts.  Judgment  for  plaintiff,  and 
defendant  brings  certiorari.    Affirmed. 

Argued  November  term,  1902,  before  GAR- 
RISON and  GABRBTSON,  JJ. 

Samuel  M.  Roberts,  pro  ae.  franklin  C. 
Woolman,  for  respondent. 

GARRETSON,  J.  The  writ  removes  Into 
this  court  a  Judgment  rendered  by  a  Justice 
of  the  peace.  The  plaintiff  brought  suit 
against  the  defendant  under  the  provisions  of 
an  act  entitled  "An  act  to  prevent  willful 
trespassing  upon  lands,"  approved  February 
17,  1857  (Gen.  St.  p.  3682),  which  are:  "If 
any  person  or  persons  shall  unlawfully  enter 
upon  any  lands  not  his  own  after  having  been 
forbidden  so  to  do  by  the  owner  or  legal  pos- 
sessor of  such  lands,  be  shall  forfeit  and  pay 
for  each  offense  to  the  owner  of  said  lands 
or  his  or  her  tenant  In  possession,  the  sum 
of  three  dollars  to  be  sued  for  and  recovered 
with  costs  In  an  action  of  debt  before  any  Jus- 
tice of  the  peace  In  the  state." 

The  state  of  demand  set  ont  that  the  plain- 
tiff was  In  possession  of  a  certain  messuage 
ann  lot  of  land  in  Burlington  county,  and 
that  on  May  5,  1902,  the  defendant  with  force 
and  arms,  after  being  forbidden  by  notices 
placed  and  exposed  In  prominent  places  on 
said  premises,  and  by  .  words  personally 
spoken  to  him  by  said  plaintiff  and  other 
members  of  his  household,  willfully  and  un- 
lawfully entered  upon  the  lands  not  bis  own, 
but  in  lawful  possession  and  occupation  of 
the  plaintiff,  being  the  premises  above  de- 
scribed, against  the  provisions  of  the  above 
act;  and  demanded  Judgment  for  the  sum  of 
^  and  costs.  The  defendant  pleaded  to  this 
demand  that  the  close  In  the  state  of  de- 
mand mentioned  at  the  time  when,  etc.,  was 
not  the  close,  freehold,  or  land  of  the  said 
plaintiff,  and  that  the  said  plaintiff  la  not 
and  was  not  the  owner  or  the  tenant  In  pos- 
session thereof,  and  that  the  defendant  enter- 
ed upon  and  committed  the  said  trespasses 
because  he  had  a  right  and  lavrfully  might 
do  so.  The  Justice  overruled  this  plea,  and, 
after  hearing,  gave  Judgment  for  $3  debt  and 
$2.90  costs,  and  by  this  writ  the  defendant 
seeks  to  have  this  Judgment  reversed. 

The  defendant  founds  his  right  to  file  the 
plea  of  title  on,  and  claims  the  Jurisdiction 
of  the  Justice  was  ousted  by,  the  twenty-fifth 
section  of  "An  act  constituting  courts  for  the 
trial  of  small  causes"  (Gen.  St  p.  1870)— 
that  when,  in  any  action  brought  by  virtae 
of  this  act,  the  defendant  pleads  title  to  any 
real  estate  in  himself  or  another  under  whom 
be  acted  or  entered,  and  commits  the  plea  to 
nriittng,  and  observes  certain  other  directions, 


the  plaintiff  may  prosecute  his  suit  in  fhe 
Supreme  Court  While  the  trespass  act  di- 
rectly confers  Jurisdiction  upon  the  Justice, 
such  Jurisdiction,  if  not  directly  conferred, 
would  have  existed  by  the  fifth  section  of  the 
small  cause  act,  which  gives  the  Justice  Ju- 
risdiction of  suits  to  recover  every  som  of 
money  or  penalty  not  exceeding  |100,  to  be 
sued  for  and  recovered  by  virtue  of  any  law 
of  this  state  in  any  court  of  record  or  court 
having  cognizance  thereof;  and  in  this  latter 
ease  the  entire  conduct  of  the  cause  and  all 
proceedings  therein  are  regulated  by  the  pro- 
visions of  that  act,  except  so  far  as  the  pro- 
ceedings are  modified  by  the  statute  prescrib- 
ing the  penalty.  Penna.  B.  R.  Co.  v.  Society, 
89  N.  J.  Law,  400.  The  trespass  act  only 
provides  for  the  recovery  of  $3  and  costs. 
Of  course,  the  costs  recoverable  must  be  the 
costs  provided  in  the  small  cause  act  and 
the  conclusion  Is  irresistible  that  all  the  pro- 
ceedings must  be  in  accordance  with  that  act 
The  unlaiwful  entering  upon  lands  of  another 
with  or  without  being  forbidden  so  to  do  by 
the  ovrner  or  legal  possessor  of  such  lands 
gave  a  right  of  action  to  such  owner  with- 
out the  trespass  act  In  such  case  the  own- 
er or  possessor  would  be  entitled  to  recover  at 
least  nominal  damages,  but  no  more  damages 
unless  proved.  The  trespass  act  does  no  more 
than  fix  the  amount  of  damages  for  the  sim- 
ple act  of  entering;  therefore  the  action  is 
subject  to  the  provisions  of  the  small  cause 
act  in  all  respects,  one  of  which  Is  the  right 
to  plead  tiUe. 

But  the  defendant  has  not  brought  himself 
within  the  provisions  of  this  section.  He 
does  not  by  his  plea  allege  title  in  hhnself 
or  in  any  other  person  under  whom  he  acted 
or  entered,  but  simply  says  that  he  entered 
upon  and  committed  the  said  trespasses  be- 
cause be  had  a  right  and  lawfully  might  do 
so.  Nor  is  be  aided  in  this  plea  by  the  alle- 
gation that  the  close  mentioned  was  not  the 
dose,  freehold,  or  land  of  the  plaintiff,  or 
that  the*  plaintiff  la  not  and  was  not  the 
owner  or  tenant  in  possession  thereof.  Such 
an  allegation  is  no  part  of  such  a  plea.  The 
plea  must  show  that  the  defendant  has  some 
right  to  the  possession  of  the  premises.  This 
plea  does  not  show  that  The  plaintiff's  case 
is  that  he  was  in  possession,  not  as  owner, 
but  as  tenant  This  the  plea  does  not  trav- 
erse. If  the  defendant's  purpose  is  to  contest 
the  fact  of  the  plaintiff's  possession,  it  is 
within  the  competence  of  the  court  in  which 
the  action  is  pending. 

The  Judgment  below  wQl  be  affirmed,  with 
costs. 


(«  N.  J.  L.  47S) 

STATE  V.  GARNET. 
(Supreme  Court  of  New  Jersey.    June  8,  1003.) 

StnCIDE^-CRIMINAI.  OFFENSB. 

1.  Attempt  at  snicide  is  an  indictable  often** 
in  this  state. 
.   (Syllabus  by  the  Court) 
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Ktot  to  Court  of  Quarter  SeesloiiB,  Essex 
Coonty. 

Prank  H.  Carney  was  convicted  of  an  at- 
tempt to  commit  suicide,  and  brings  error. 

Argned  F^mary  term,  1903,  before  the 
CHI£F  JUSTICE  and  HENBRICK80N» 
PITNEY,  and  FORT,  JJ. 

Hampson  &  Parry,  for  plalntllT  in  error. 
Chandler  W.  Rlker  and  Louis  Hood,  for  the 
State. 

TORT,  J.  The  plaintiff  In  error  was  con- 
victed In  the  Essex  county  quarter'  sessions 
npoD  an  Indictment  alleging  that  be  "did  im- 
lawfolly  administer  and  cause  to  be  taken  by 
himself  into  his  stomach'  a  deadly  quantity 
of  a  certain  deadly  poison  called  'turpeth 
mineral,'  witb  intent  himself  then  and  there, 
fekmlonsly  and  of  his  malice  aforethought,  to 
kill  and  murder,"  etc. 

There  Is  but  one  question  In  this  case:  Is 
it  a  crime  to  attempt  suicide  in  this  state? 
Section  215  of  "An  act  tot  the  punishment  of 
Crimea"  (revision  of  1898),  approved  June  14. 
189S  (Laws  1898,  p.  854),  enacts  as  follows: 
"21S.  Assaults,  batteries,  false  ImprisonmentB, 
affrays,  riots,  routs,  unlawful  assemblies,  nui- 
sances, cheats,  deceits  and  all  other  offenses 
of  an  Indictable  nature  at  common  law,  and 
not  provided  for  In  or  by  this  or  some  other 
act  of  the  legislature,  shall  be  misdemeanors, 
and  be  punished  accordingly."  It  will  thus 
be  seen,  as  there  is  no  Independent  enact- 
ment making  attempt  at  suicide  a  crime,  that 
whether  it  is  a  crime  In  this  state  will  de- 
pend upon  whether  or  not  it  was  a  crime  at 
common  law. 

Mr.  Bishop  in  his  New  Criminal  Law  (vol- 
ome  2,  S  1187)  asks  and  answers  the  ques- 
tion thus:  "If  one  attempts  to  commit  self- 
mnrder  and  falls.  Is  he  indictable  for  a  mis- 
demeanor as  though  the  attempt  were  on  a 
third  person?  There  would  seem  to  be  no 
sronnd  for  distinguishing  the  two  cases,  or 
'distinguishing  the  common  law  of  England 
and  of  onr  states  on  this  question.  And  by 
the  common  law  as  administered  in  England 
this  to  an  indictable  misdemeanor."  Self- 
murder,  like  any  other  murder,  was  a  com- 
mon-law felony.  1  Hale,  P.  O.  411;  1  East, 
P.  G.  219;  Rex  v.  Rnssdl,  1  Moody,  856; 
Bishop's  New  Criminal  Law,  vol.  1,  {  511. 
Attempt  at  suicide  was  an  Indictable  offense 
at  common  law.  Reglna  v.  Doody,  6  Cox, 
Crim.  Cases,  463;  Reglna  ▼.  Buyers,  9  Cox, 
Crim.  Cases,  247. 

It  is  contended  in  the  brief  of  the  plaintiff 
In  error  that  the  cases  Just  cited  to  sustain 
the  statement  that  an  attempt  at  suicide  was 
criminal  at  common  law  were  decided  long 
after  this  country  adopted  the  common  law 
of  England,  and  that  by  onr  first  Constitu- 
tion It  was  the  common  law  of  England  as 
It  then  existed,  and  not  as  declared  by  sub- 
sequent decisions,  which  became  the  common 
law  of  this  state.  Conceding  this  position  to 
be  correct,  that  does  not  affect  the  force  of 


these  decisions.  They  hold  that  It  has  always 
been  the  common  law  of  England  that  one 
guilty  of  suicide  or  attempt  at  suicide  was 
felo  de  se.  That  suicide  was  a  felony  at 
common  law,  and  that  attempts  at  suicide 
were  likewise  criminal,  is  .clearly  stated,  and 
the  authorities  fully  reviewed,  by  the  Su- 
preme Court  of  Massachusetts.  Common- 
wealth V.  Mink,  123  Mass.  422,  25  Am.  Rep. 
109.  In  Massachusetts,  attempts  at  suicide 
are  not  punishable,  or  were  not  In  1870;  but 
the  faet  that  such  attempts  were  criminal  at 
common  law  is  affirmed,  and  the  fact  that 
they  are  not  Indictable  In  that  commonwealth 
Is  placed  squarely  on  the  ground  that  the 
common-law  offense  has  been  repealed  by 
Implication  by  their  statute.  Commonwealth 
V.  Dennis,  105  Mass.  162.  The  reverse  is  the 
case  In  this  state.  Our  statute,  supra,  makes 
all  offenses  of  an  Indictable  nature  at  com- 
mon law,  and  not  otherwise  provided  for  by 
act  of  the  Legislature,  misdemeanors.  At-* 
tempt  at  self-murder  Is  a  misdemeanor  In 
this  state. 

In  reaching  this  result  we  have  not  ova:- 
looked  the  dictum  of  Mr.  Justice  Collins  In 
Campbell  v.  Supreme  Conclave  Heptosophs, 
66  N.  J.  I.aw,  274,  49  AU.  550,  54  L.  B.  A. 
576,  wherein  be  says  that  since  1776  neither 
suicide  nor  attempts  to  commit  suicide  are 
criminal  in  this  state.  It  Will  be  noticed  that 
the  learned  Justice  does  not  dte  or  refer  to 
section  215  of  our  own  crimes  act,  above 
quoted.  That  the  forfeiture  of  estates  for 
crimes  against  the  state  was  'abolished  by 
the  first  Constitution  in  1776,  and  is  still 
abolished,  does  not  affect  the  criminal  char- 
acter of  the  offenses  to  which  the  nonf(^ 
f  elture  applies^  Suicide  Is  none  the  less  crim- 
inal because  no  punishment  can  be  inflicted. 
It  may  not  be  indictable  because  the  dead 
cannot  be  indicted.-  If  one  kills  another,  and 
then  kills  himself,  is  he  any  less  a  mivderer 
because  be  cannot  be  punished?  If  our  stat- 
ute were  like  that  of  Massachusetts,  which 
provided  that  the  punishment  for -attempts 
should  only  be  one-half  the  penalty  inflicted 
for  the  offense,  then  it  might  be  said  here, 
as  there,  that,  as  there  was  no  punishment 
for  suicide,  there  could  be  no  indictment  for 
an  attempt  unless  the  Legislature  had  pro- 
-Tided  punishment  for.  it.  But  our  statute 
makes  it  a  misdemeanor,  because  a  common- 
law  offense,  and  expressly  provides  the  pen- 
alty for  It  as  for  other  misdemeanors;  hence 
the  reasoning  In  Commonwealth  v.  Dennis, 
supra,  goes  to  uphold  the  indictment  in  this 
case,  rather  than  to  overthrow  it. 

The  Judgment  of  the  Essex  county  quarter 
seesions  is  affirmed. 

«•  N.  J.  u  at) 

STATE  V.  MacQUBBN  et  at 

(Supreme  Court  of  Ne-w  Jersey.    June  8,  1903.) 

CRIMINAL  IJlW— EXCEPTIONS  TO  CHARGK— AS- 
SIGNMENTS OP  ERROR. 

1.  Where  a  general  exception  ia  taken  to  a 
diarga  ander  section  14U  of  the  criminal  pro- 
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/ednre  act,  any  assignment  of  error  thereon 
must,  onder  section  141  of  the  act.  set  out  "the 
l>ortion  of  the  charge"  alleged  to  be  erroneous. 

2.  An  assignment  of  error  in  the  following 
form:  "Because  the  whole  charge  of  the  said 
court  waa  contrarr  to  law  and  injurious  to  the 
interests  of  the  defendant"— is  not  good.  It 
alleges  the  parts  of  the  charge  which  are  nn- 
questionably  good  to  be  as  bad  as  the  parts 
which  may  not  state  the  correct  legal  prin- 
ciple. Bach  an  assignment  Is  not  within  sec- 
tion 141  of  the  act 

(Srllabtts  by  the  Coort) 

Error  to  Coort  of  Quarter  Sessions,  Passaic 
Gonnty. 

William  MacQneen  and  Bndolph  Qroes- 
mann  were  convicted  of  crime^  and  bring 
error.    Affirmed. 

Argned  Febmary  term,  1903,  before  the 
CHIEF  JUSTICE  and  HENDRICKSON, 
PITNEY,  and  FOHT,  JJ. 

Robert  E.  Horenberg,  for  plaintiffs  in  a^ 
ror.    Engene  Emley,  for  the  State. 

FORT,  J.  There  are  no  assignments  of 
error  based  upon  the  charge  of  the  court  in 
tbis  case  which  this  court  is  called  upon  to 
consider.  There  was  a  general  exception  tak- 
en to  the  charge  of  the  trial  Judge,  but  no 
portions  of  the  charge  have  been  pointed  oat 
aa  erroneous  and  error  assigned  thereon. 

By  sections  140  and  141  of  the  criminal 
procedure  act  It  is  enacted  as  follows: 

"140.  Upon  the  trial  of  any  Indictment  it 
shall  be  lawful  to  take  a  general  exception 
to  the  charge  of  the  court  to  the  Jury,  wltb- 
ont  specifying  any  particniar  ground  or 
grounds  for  such  exception,  and  without 
specifying  what  portions  of  said  charge  are 
excepted  to,  and  it  shall  be  the  duty  of  the 
Judge  to  settle  a  bill  of  such  exception,  and 
to  sign  and  seal  the  same,  to  the  end  that 
the  same  may  be  returned  with  a  writ  of 
error  to  the  court  having  cognizance  there- 
of. 

"141.  It  shall  be  lawful  where  sucb  a  gen- 
eral exception  has  been  taken  to  asslgpn  any 
emnr  or  errors  of  law  upon  any  portion  of 
the  charge  so  excepted  to." 

P.  L.  1898,  p.  916. 

It  will  be  seen  that  upon  a  general  excep- 
tion to  a  charge  It  is  made  lawful  to  assign 
error  on  any  portion  of  the  charge  so  except- 
ed to.  In  this  case  the  counsel  of  the  de- 
fendants assign  error  on  the  charge  only  in 
this  general  way:  "Third.  Because  the  whole 
charge  of  the  said  court  was  contrary  to  law 
and  Injurious  to  the  Interests  of  the  defend- 
ant.". Such  an  assignment  is  of  no  force,  and 
does  not  assign  error  "upon  any  portion  of 
the  charge  so  excepted  to,"  It  assigns  error 
upon  the  whole  charge,  alleging  it  as  a  whole 
to  be  bad  and  Injurious  to  the  defendant 
An  assignment  of  this  kind  is  a  mere  con- 
clusion—a  mere  statement  of  an  alleged  re- 
sult; '  not  n  pointing  out  of  any  error  com- 
plained of.  We  bare,  however,  considered 
the  charge  of  the  court  with  care,  and  find 
no  error  of  law  as  therein  stated. 

The  assignments  of  error  aa  to  alleged  Il- 


legality In  the  admission  of  evidence  are  also 
improperly  framed.  They  are  too  general, 
and  in  no  way  refer  to  the  evidence  alleged 
to  have  been  erroneously  admitted;  but  not- 
withstanding this  we  have  considered  them, 
and  there  is  no  error  found  to  sustain  tbe 
assignments  either  as  made  or  as  they  should 
have  been  made. 

The  Judgment  of  the  quarter  sessions  i» 
affirmed. 


UNITED  NEW  JERSEY  R.  A  CANAL  CO. 

V.  CONSOLIDATED  FRUIT  JAB 

CO.  et  aL 

(Court  of  Chancery  of  New  Jersey.    March  4, 

1903.) 

CONDEMNATION  PROCBEDINOS  —  TITLE  OP 
PROPERTY  OWNERS— RIGHT  TO  CONTEST- 
CO-TENANTS— TRUST  RELATION  —  PURCHA8B 
OF  OUTSTANDING  TITLE. 

1.  In  condemnation  proceedings,  property 
owners  whose  title  depends  on  conveyance  from, 
the  heirs  of  a  former  owner  cannot  contest  the 
title  of  other  heirs  whose  interest  they  hare  not 
acquired. 

2.  A  purchaser  of  the  interest  of  a  person 
who  has  not  been  in  adverse  possession  for  20 
years,  but  for  onlv  a  part  thereof,  does  not 
thereby  acquire  a  title  superior  to  the  holder  of 
the  paper  title. 

3.  Where  a  relationship  of  confidence  is 
shown  to  exist  between  holders  of  the  paper 
title  to  property,  one  of  them  cannot  acquire  aa 
outstanding  title,  and  use  it  for  the  purpose  of 
defeating  his  co-tenant's  rights,  though  they 
hold  by  distinct  conveyances. 

Condemnation  proceedings  by  the  United 
New  Jersey  Railroad  &  Canal  Company 
against  the  Consolidated  Fruit  Jar  Com- 
pany. On  exceptions  to  the  master's  report 
Modified. 

Alan  H.  Strong,  for  Olarit  Mr.  Booraem, 
for  Consolidated  Fruit  Jar  Co.  Willaid  P. 
Yoorhees,  for  Smith  A  Welsh. 

STEVENS,  y.  C.  This  case  comes  up  on 
exceptions  to  the  master's  report  The  facts 
are  so  fully  stated  by  the  master  that  I 
shall  not  here  repeat  them.  Tbe  contro- 
versy is  over  the  division  of  money  paid  into 
court  by  the  United  New  Jersey  Railroad  A 
Canal  Company  on  a  condemnation  proceed- 
ing. This  money  was  paid  out  to  Smith  & 
Welsh  under  an  order  of  thla  court,  obtained 
upon  an  imperfect  presentation  of  the  facts. 
The  order  was  opened,  and  the  case  Is  to  be 
decided  as  If  the  fund  were  still  in  the  hands 
of  the  clerk.  No  question  is  raised  as  to  the 
form  of  the  proceeding;  the  Jurisdiction  of 
the  court  over  the  matter  in  controversy  be- 
ing, of  course,  indisputable. 

Tbe  question  whether  Smith  A  Welsh  were 
entitled  to  be  paid  the  whole  of  the  fund 
depends  upon  whether  they  were  the  owners 
of  the  land  condemned.  They  claim  title  In 
three  ways:  (1)  Because  they  are  grantees 
r'  the  heirs  of  Alpheus  Freeman,  who,  it  la 
admitted,  died  seised  of  the  lands  In  1818. 
(2)  As  to  tracts  A  and  B,  because  the  Con- 
solidated Fruit  Jar  Company  deeded  Its  titles 
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acquired  by  adverse  posseaslon,  to  them; 
and  that  title  la.  It  is  said,  good  against  those 
hetra.  (3)  Aa  to  tract  0,  because  one  Martin 
A.  Howell  acquired  title  by  adverse  posses- 
sion as  against  the  same  heirs,  and  bis  ex- 
ecutors conveyed  that  title  to  Smith  &  Welsh. 

In  1882  it  became  known  that  the  Penn- 
sylvania Railroad  Company  would  require  an 
additional  strip  of  land  on  each  side  of  Its 
tra<A  between  Its  present  passenger  station 
and  the  Rarltan  river.  Smith  &  Welsh  con- 
ceived the  idea  of  getting  the  title  of  the 
Freeman  heirs  to  this  land,  and  selling  it  to 
the  company,  which  did  not  at  that  time 
have  the  power  to  condemn.  Accordingly 
Mr.  Grlmstead,  their  attorney,  began  to  bar- 
gain for  deeds  from  the  numerous  heirs  of 
Alpbeos  Freeman.  One  of  those  heirs  was 
Mary  T.  Clark.  The  evidence  shows  very 
plainly  that  Mr.  Grlmstead  secured  the  co- 
operation of  James  P.  Clark,  Mary's  bns- 
band.  In  his  work  of  investigation.  Mr. 
Orimstead  obtained  many  deeds  for  Smith  & 
Welsh,  and  Clark,  with  the  knowledge  and 
approval  of  Mr.  Grlmstead,  secnred  deeds 
from  some  of  the  heirs  himself,  and  thus  be' 
came  entitled  to  Vtt  of  the  land.  Mary  T. 
Clark's  Interest  was  Vtt.  This  appears  not 
only  from  Mr.  Qrimstead's  letters,  but  also 
by  a  deed  prepared  by  him,  which  is  dated 
May  11, 1894,  made  between  James  P.  Clark 
and  Mary,  his  wife,  and  Philip  Smith  and 
Patrick.  M.  Welsh.  In  this  deed  it  is  recited 
that  Mary  Clark  and  James  P.  Clark's  gran- 
tors are  tedants  In  common  with  Smith  ft 
Welsh,  and  they  agree  to  Join  in  a  deed  to 
the  Pennsylvania  Railroad  Company.  Smith 
ft  Welsh  did  not  sign  this  deed,  and  they 
now  say  they  did  not  know  of  It;  but  Mr. 
Grlmstead  testifies  that  he  put  It  on  record 
at  Smith's  request,  and  I  have  no  doubt  what- 
ever that  it  was  obtained  in  furtherance  of 
their  general  plan  of  proceeding. 

If  the  money  in  court  represents  the  valne 
of  the  title  of  the  heirs  of  Alpheus  Freeman, 
there  can  be  no  doubt  but  that  Mr.  and  Mrs. 
Clark  are  entitled  to  Vtt  of  it  It  Is  claim- 
ed, however,  that  notwithstanding  the  tact 
tiiat  Smith  ft  Welsh  took  deeds  from  the 
heirs  of  Alpheus  Freeman,  and  paid  in  the 
aggregate  several  thousand  dollars  for  them, 
those  heirs  did  not,  in  fact,  have  any  title, 
aod  that  consequently  Mr.  and  Mrs.  Clark 
have  no  right  to  a  share  of  the  monej,  and 
so  the  master  reported. 

I  will  consider  this  contention  first  with 
respect  to  tracts  A  and  B.  The  original  title 
of  Alpheus  Freeman  is  beyond  all  question. 
That  title  appears  to  have  been  recognized 
by  the  New  Jersey  Railroad  Company  as  late 
aa  May,  1836,  for  in  that  month  commis- 
sioners appointed  by  the  Chief  Justice  of  the 
Supreme  Court  awarded  for  the  right  of  wa^ 
then  taken,  to  the  virldbw  of  Alpheus  Free- 
man, f  1,600,  and  to  his  heirs  $1,750.  The 
land  on  both  sides  of  the  track  for  some 
years  after  that  remained  open.  Some  time 
between   184S   and   1860   It.  was   partially 


fenced  by  Martin  A.  HoweU,  but  the  fendng 
inclosed  the  land  of  the  railroad  company  as 
well;  its  tracks  at  that  point  being  laid 
above  grade,  on  a  bridge  or  trestle.  The 
fence  appears  to  have  been  put  up  for  the 
purpose  of  preventing  a  nuisance.  Howell 
had  shortly  before  built  a  paper  factory  to 
the  north  of  the  railroad  tracks,  and  he  made 
some  use  of  the  land  tmder  and  on  both 
sides  of  them  for  storing  clay  and  dumping 
ashes.  In  1873  he  leased  his  factory  prop- 
erty to  the  Consolidated  Fruit  Jar  Company, 
which  held  under  leases  until  1880,  when  it 
took  title  by  a  description  which  it  is  admit- 
ted did  not  Include  the  locus  in  quo.  A  pe- 
rusal of  the  evidence  will  show  that,  if  How- 
ell had  adverse  possession  of  the  land  in  con- 
troversy, such  possession  commenced  when 
he  fenced,  and  that  was  prior  to  1860,  so 
that,  when  he  conveyed  to  the  fruit  jar  com- 
pany the  adjoining  factory  property,  his  title 
had  become  indefeasible.  It  is  admitted  he 
did  not  convey  the  land,  If  thus  acquired,  to 
the  fruit  Jar  company.  Smith  ft  Welsh  are 
therefore  placed  In  this  dilemma:  If  Howell 
had  title,  the  money  paid  Into  court  did  not 
represent  that  title,  for  Howell's  heirs  (he 
having  died  in  1888)  were  not  parties  to  the 
condemnation  proceeding,  and  their  title  was 
not  condemned.  Inasmuch,  therefore,  as  the 
money  represents  nothing  but  the  Freeman 
title,  it  does  not  lie  In  the  mouths  of  Smith 
ft  Welsh  to  deny  the  right  of  the  Clarks  to 
share  in  It  If,  on  the  other  band,  Howell 
had  no  title— and  he  never  appears  to  have 
claimed  any— then,  of  course,  the  title  being 
indisputably  In  the  Freeman  heirs,  the  Clarks 
take  their  share  of  the  money,  as  a  matter 
of  course. 

It  Is  argued,  however,  that  under  the  deci- 
sion of  Davock  T.  Nealon,  68  N.  J.  Law,  21, 
82  AtL  676,  tiie  Consolidated  Fmit  Jar  Com- 
pany could  tack  Its  possessory  title  of  less 
than  20  years  to  the  possessory  title  of  How- 
eU, and  that  in  tUs  way  it  became  the  owner 
of  the  land  by  20  years'  advene  possession 
had  prior  to  the  year  1895,  whea  the  con- 
demnation proceedings  were  taken.  The  diffi- 
culty with  this  contention  is  tbat,  if  the  evi- 
dence shows  that  Howell  had  adverse  posses- 
sion from  1875  to  1880,  the  year  in  which  he 
ccmveyed  to  the  fruit  Jar  company,  it  also 
shows  that  he  had  such  possession  for  over 
26  years  prior  thereto.  His  possession  was 
of  precisely  the  same  charactw  prior  to  1875 
as  it  was  after  1875,  and  so  he  must  have 
become  absolute  owner  at  least  10  years  be- 
fore the  conveyance.  And  so  it  is  not  a  case 
of  tacking  one  possession  of  less  than  20 
years  to  another  possession  of  less  than  20 
years,  so  as  to  make  a  title  absolute  In  the 
second  possessor.  The  master,  whose  rexwrt 
indicates  that  he  gave  the  case  careful  con- 
sideration, appears  to  have  overlooked  this. 

I  think  it  quite  plain  that  In  any  view  of 
the  matter,  the  Clarks  are  entitled  to  their 
share  of  liie  money  representing  tracts  A 
and  B. 
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Tin  sltnatloh  of  strip  C  Is  somewhat  differ- 
ent  The  eyldence  Indicates  that  Howell  did 
claim  to  be  Its  owner  for  several  years  prior 
to  bis  death.  This  strip,  which  Is  only  part 
of  the  tract  conyeyed  by  his  executors  to 
Smith  &  Welsh  iu  June,  1894,  lies  between 
Water  street,  on  the  west,  and  the  Rarltan 
river,  on  the  east,  and  the  canal  runs  through 
it.  Its  frontage  on  Water  street  Is  38  feet. 
Of  this  frontage,  only  10  feet  were  taken  by 
the  railroad  company.  Smith  &  Welsh  paid 
?2,000  for  the  entire  tract  The  Jury  award- 
ed $3,676.21  for  the  portion  of  It  taken,  the 
commissioners  having  given  still  more.  It 
will  thus  be  seen  that  the  ececutors  were  con- 
tent to  take,  for  such  title  as  their  testator 
had  In  it,  a  sum  much  below  its  market 
value.  The  evidence  relating  to  this  branch 
of  the  case  is  as  follows:  Van  Duzen  testl- 
fles  that  in  1873  he  made  a  bargata  with  John 
R.  Howell,  a  son  of  Martin  Howell,  to  store 
some  bricks  upon  the  property.  Kenny  tes- 
tifies that  in  1874  or  1875  one  Schenck  start- 
ed a  coalyard  there.  BMsber  testifies  that 
when  be  came  to  New  Brunswick  in  1881  the 
land  in  question  was  occupied  by  one  Oole 
for  a  stpneyard.  In  1885  the  fruit  Jar  com- 
pany and  Howell  used  the  property  for  the 
«torage  of  brick.  After  1885  the  property 
was  occupied  by  John  R.  Howell  for  a  coal 
and  stone  yard.  Back  of  1873  the  evidence 
of  possession  is  extremely  vague.  Mr.  Louis 
Howell,  a  nephew  of  Martin  Howell,  testifies 
that  in  1844  the  property  was  all  open,  and 
not  docked  out;  that  it  was  not  docked  out 
as  late  as  1862,  but  was  docked  out  at  some 
Indefinite  period  after  that  The  property 
appears  to  have  been  fenced  at  the  time  that 
Schenck  came  there  in  1874.  Prior  to  1878, 
I  doubt  very  much  whether  the  evidence 
shows  anything  more  than  that  the  land  be- 
ing open,  any  one  who  wished  to  make  a  tem- 
porary use  of  it  could  have  done  so.  Prior 
to  that  time  I  do  not  find  any  tangible  evi- 
dence of  hostile  and  exclusive  possession  on 
the  part  either  of  Martin  Howell  or  of  his 
sons.  After  that  time,  Howell,  who  owned 
dock  property  north  and  south  of  it,  appears 
to  have  taken  possession.  Possibly,  on  the 
principle  laid  down  in  Davock  v.  Nealon,  68 
N.  J.  Law,  21,  32  Atl.  675,  Howell's  heirs  or 
devisees  (the  will  is  not  in  evidence)  might  be 
deemed  to  have  gained  title  by  adverse  pos- 
session. But  Howell  died  In  1889,  and  the 
deed  to  Smith  &  Welsh  was  not  made  by  his 
heirs  and  devisees,  but  by  his  executors.  It 
purports  to  convey  by  virtue  of  the  power 
and  authority  given  in  the  will.  It  does.  In- 
deed, declare  that  it  conveys  the  right,  title, 
and  Interest  of  the  party  of  tlie  first  part, 
viz.,  Frederic  De  Coppet  Abel  I.  Smith,  and 
the  widow,  as  well  as  of  the  testator;  but 
what  that  interest.  If  any,  is,  does  not  ap- 
pear. As  no  title  by  adverse  possession  for 
20  years  prior  to  1889  is  shown,  it  cannot  be 
asserted  that  by  this  deed  Smith  A  WeltOi 
acquired  a  title  superior  to  the  paper  title 
beld  in  common  with  the  Olarks.    The  evi- 


dence as  to  all  the  land  condemned  would 
Indicate  that  Smith  &  Welsh  first  acquired 
title  ftom  the  Freeman  heirs,  availing  them- 
selves of  the  assistance  of  the  Glarka  in 
so  doing;  that,  having  got  this  title,  they 
used  it  to  make  an  advantageous  bargain 
with  the  fruit  Jar  company,  to  whom  they 
paid  nothing,  and  with  the  Howell  estate, 
to  whom  they  paid  $2,000;  and  that  be- 
ing thus  fortified  with  the  appearance  of  an 
adverse  titie,  they  utilised  that,  first,  by 
means  of  a  bill  to  quiet  titie,  to  cut  off  those 
Freeman  heirs  (except  the  Clarks)  who  had 
not  conveyed  to  them;  and,  secondly,  to  bar 
the  Clarks  from  any  diare  of  the  condemna- 
tion money.  Bven  if  the  titie  by  adverse 
possession  were  clearer  than  It  is,  I  do  not 
think  Smith  &  Welsh  could  use  it  for  the  pur- 
pose of  defeating  the  Clarks'  right  They 
were  tenants  In  common  with  the  Clarks  of 
the  paper  title.  They  expressly  admitted 
this  relationship  in  the  sealed  instrument  to 
which  I  have  already  referred.  If  this  ten- 
ancy in  common  did  not  of  Itself  create  a  re- 
lation of  a  trust  or  confidence,  the  letters  and 
action  of  Mr.  Orimstead,  no  less  than  Clark's 
letters,  show  that  such  a  relation  did,  in  point 
of  fact,  exist  It  appears  that  after  Smith 
&  Welsh  had  obtained  the  conveyances  I 
have  mentioned,  they  filed  a  bill  to  quiet  titie 
against  the  heirs  of  Alpheus  Freeman  who 
had  not  conveyed  to  them.  Mr.  Orimstead, 
their  solicitor  In  that  suit,  did  not  make  the 
Clarks  parties,  because,  as  Mr,  Orimstead 
says,  "it  might  prejudice  any  clailin  he  [Clark] 
had  In  the  property."  "I  would  not  make 
him  a  party  defendant,"  he  testifies  farther, 
"because  I  did  not  want  to  cut  off  any  Inter- 
est he  might  have.  I  wished  to  preserve  to 
blm  any  right,  titie,  or  interests  or  claim 
which  he  might  have  to  this  property,  or  any 
portion  of  it,  intact,  which  be  could  enforce 
at  any  time  be  saw  fit"  Mr.  Orimstead 
says,  indeed,  that  he  told  Clark  be  could  not 
make  him  a  party  complainant,  because  his 
Interests  were  antagonistic  to  the  Interests 
of  Smith  &  Welsh,  but  this  must  be  a  mis- 
take. If  they  were  antagonistic,  they  were 
antagonistic  for  the  same  reason  that  the  In- 
terests of  the  other  heirs  were  antagonistic. 
This  would  be  a  reason  for  making  them  par- 
ties defendants,  and  not  a  treason  for  not 
making  them  parties  at  all.  Unless  I  attrib- 
ute want  of  good  faith  to  Mr.  Orimstead,  I 
must  conclude  that  the  Clarks  were  not  made 
parties  because  Mr.  Orimstead  really  wished, 
as  he  says,  to  preserve,  and  not  to  destroy, 
tbebr  interest,  inasmuch  as  they  were  allies, 
and  not  enemies.  It  is  i>erfectiy  plain  that 
at  that  time  he  desired  and  obtained  their 
assistance  in  a  common  undertaking.  The 
very  purpose  of  filing  the  bill  would  have 
been  defeated  by  making  them  parties  de- 
fendant for  they  would  then  have  resisted 
the  suit  and  in  doing  so  might  have  estab- 
lished not  only  their  own  right  to  part  of  the 
money,  but  that  of  the  heirs  who  bad  not 
executed  conveyances.    It  is  well  settied  that. 
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as  ft  general  mle,  one  tenant  In  common  will 
not  be  permitted  to  pnrcIuiBe  a  snperior  out- 
standing claim  for  his  own  excluslTC  benefit. 
Freeman  on  Co-Tenancy,  f  164.  If  tbe  tan- 
ants  dalm,  as  here,  nnder  separate  conyey- 
anees.  It  has  been  doubted  In  some  of  tbe 
caaea  whether  a  relation  of  confidence  should 
be  held  to  arise  out  of  the  mere  fact  of  com- 
num  ownership.  In  Bracken  v.  Cooper,  80 
DL  221.  and  Montague  v.  Selb,  106  III.  60,  It 
was  held  that  the  fact  that  title  was  derived 
through  separate  conveyances  made  no  dif- 
fo-otce.  It  Is  not  necessary  to  decide  this 
question,  for  here,  as  I  have  stated,  a  rela- 
tion of  confidence  did  In  fact  exist,  and,  ac- 
cording to  all  th.e  cases,  this  would  prevoit 
tbe  tenant  purchasing  the  outstanding  title 
from  claiming  the  exdosiTe  benefit  of  his 
purchase, 

I  think  the  order  directing  the  payment  of 
the  money  to  Smith  &  Welsh  should  be  so 
modified  as  to  permit  the  Clarks  to  come  In 
and  share  in  the  fund  on  making  proper  con- 
tribution. They  have  ofFered  to  recognise 
the  agreement  made  with  the  fruit  Jar  com- 
pany, and  I  think  they  should  contribute  to 
the  payment  made  to  Howell's  executors. 


(O  N.  J.  u  «0) 

HODGB  T.  WBTZLBR. 
(Supreme  Court  of  New  Jersey.    June  8,  1908.) 
If  arrhd  women— entioinq  awat  hobbahd 

— RIQHT  OF  ACTION. 

1.  A  married  woman  could  uot,  at  the  com- 
mon law,  maintain  an  action  for  enticine  away 
the  husband  and  for  the  alienation  of  nis  af- 
fections. 

2.  Nor  Is  such  a  right  of  action  conferred 
upon  a  married  Woman  in  this  state  under  the 
ninrried  woman's  act  (Gen.  St.  p.  2012),  or  un- 
der the  twenty-fourth  lecticm  of  the  practice 
act  (U«n.  St.  p.  2630). 

3.  The  demurrer  to  a  declaration  setting  forth 
such  a  cause  of  action  in  this  case  was  sus- 
tained. 

(Syllabns  by  the  Court.) 

Action  by  Alphlne  Hodge  against  Leana 
Wetzler.    Demurrer  to  declaration  sustained. 

Argued  February  term,  1903,  before  OUM- 
M£RE,  C.  jr.,  and  FORT,  PITNBY,  and 
HENDRICKSON.  JJ. 

Warren  Dixon,  for  plataitlfl.  Oorbln  A 
Corbln,  for  defendant 

HBaa)RICKSON,  J.  This  action  la  brought 
by  the  plaintiff,  a  married  woman,  against 
tbe  female  defendant,  to  recover  damages  for 
tbe  alleged  alienation  of  tbe  husband's  af- 
fectlona  and  tbe  resulting  loss  of  his  society, 
comfort,  aid,  assistance,  and  support  There 
are  two  counts  to  the  declaration,  each  set- 
ting (ortb  Bubstantlally  the  same  cause  of 
actton,  tiiie  only  dUterence  being  that  In 
the  first  count  there  Is  added  to  the  aver- 
ment of  ratidng  away  the  husband,  eta, 
tbe  more  aggravated  charge  of  criminal  con- 
yersatlon.    The  gist  of  the  action  is  the  same 
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in  either  case,  and  that  la  tbe  toss  of  "con- 
sortium" or  the  society  and  comfort  of  the 
husband.  There  is  a  demurrer  to  each  of 
the  counts.  The  causes  of  demurrer  are  (1) 
Ibat  no  such  action  at  law  can  be  brought 
by  the  wife;  and  (2)  that  the  husband  Is 
not  Joined  In  the  action  as  coplaintlff.  This 
right  of  action  has  be«[i  known  to  exist  at  the 
common  law  in  favor  of  a  husband  against 
a  seducer  of  his  wife's  affections  since  the 
decision  in  Wlnamore  t.  Oreenbank,  Wllles, 
677,  In  the  year  1747.  But  no  case  appears 
in  the  long  line  of  Bngllsh  decisions  where 
the  wife  has  brought  a  corresponding  action 
for  a  similar  invasion  of  her  marital  rights. 
This  Is  not  surprising  when  we  reflect  upon 
the  dlsabllltleB  which  attached  to  the  wife 
as  a  result  of  coverture,  under  the  common 
law;  for  in  order  to  obtain  redress  for  torts 
to  her  person  or  reputation  It  was  necessary 
for  tbe  husband  to  Join  In  the  action,  and 
the  damages,  when  recovered.  If  collected  in 
his  lifetime,  belonged  to  the  husband.  To 
have  entertained  an  action  of  the  character 
we  are  now  considering  in  favor  of  the  wife 
it  would  have  become  necessary  to  Join  the 
husband,  and  thus  enable  the  wrongdoer  to 
realize  a  profit  from  his  own  wrongdoing. 
We  find  no  allusion  tb  the  existence  of  such 
a  right  of  action  in  favor  of  tbe  wife.  In 
the  decisions  and  treatises  upon  the  common 
law,  until  tbe  appearance  of  a  dictum  of 
Lord  Cbmpbell  In  the  case  of  Lynch  ▼. 
Knight  0  H.  L.  Cases,  677,  which  was  de- 
cided in  1861.  The  action  was  for  slanderous 
words  affecting  the  character  of  the  wife. 
whereby  It  was  alleged  that  she  had  lost  the 
affection  and  society  of  her  husband.  It 
must  be  observed  that  In  this  case  the  bus- 
band  Joined  tbe  wife  In  bringing  the  action 
"for  conformity,"  as  there  was  no  enabling 
act  antborislng  her  to  sue.  Lord  Campbell 
said:  "If  it  can  be  shown  there  Is  presented 
to  us  a  concurrence  of  loss  and  injury  from 
tbe  act  complained  of,  we  are  bound  to  say 
this  action  lies.  Nor  can  I  allow  that  tbe 
loss  of  consortljam  or  conjugal  society  can 
give  a  cause  of  action  to  the  husband  alone." 
In  a  subsequent  portion  of  bis  decision  be 
says  that  tbe  better  opinion  is  that  a  wife 
could  not  maintain  or  Join  In  an  action  for 
criminal  conversation  against  tbe  paramour 
of  her  husband  who  had  seduced  him.  Lord 
Cran worth  was  strongly  Inclined  to  think 
that  the  view  expressed  by  Lord  Campbell 
was  correct  but  did  not  feel  called  upon  to 
express  a  decided  opinion,  as  ft  was  agreed 
that  the  Judgment  of  the  court  should  be  put 
upon  another  ground.  Lords  Brougham  and 
Wensleydale' expressed  the  view  that  the  ac- 
tion would  not  lie.  In  the  American  cases 
there  has  been  developed  a  divergence  of 
views  as  to  whether  the  married  woman  had 
the  right  of  action  at  common  law  for  the 
alienation  of  her  husl>and's  affections.  This 
right  Is  denied  in  tbe  following,  among  oth- 
er, cases:  Lellls  T.  Laml>ert  24  Ont  App. 
663;   Morgan  T.  Martin,  92  Me;  100,  42  Atl. 
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354;  Doe  t.  Hoe,  82  Me.  603,  20  Atl.  83,  8 
li.  R.  A  838,  17  Am.  St  R^.  490;  Crocker  y. 
Crocker  (C.  C.)  98  Fed.  702;  Duffies  t.  Duf- 
fles, 76  Wis.  374,  45  N.  W.  622,  8  L.  R.  A 
420,  20  Am.  St  Rep.  79;  Mehrboff  y.  Mehr- 
lioff  (C.  C.)  26  Fed.  13;  Clow  y.  Cbapman, 
125  Mo.  101,  28  S.  W.  328,  26  L..  R.  A.  412, 
46  Am.  St  Rep.  468.  Among  the  cases  where 
this  right  Is  held  to  have  existed  are  the  fol- 
lowing: Foot  y.  Card,  68  Conn.  4,  18  Atl. 
1027,  6  L.  R.  A.  829,  18  Am.  St  Rep.  258; 
Uaynes  y.  Nowlln,  120  Ind.  584,  29  N.  E.  389, 
14  h.  R.  A.  787,  28  Am.  St  Rep.  213;  Postle- 
walte  y.  Postlewalte,  1  Ind.  App.  473,  28  N. 
E.  99;  Smith  v.  Smith,  98  Tenn.  101,  38  S. 
W.  439,  60  Am.  St  Kep.  838;  Bassett  v.  Bas- 
sett  20  111.  App.  543;  Bennett  y.  Bennett  116 
N.  Y.  584,  23  N.  B.  17,  6  L.  R.  A.  553.  In 
the  majority  of  these  cases,  and  In  a  large 
number  of  others  noted  in  15  Am.  &  Eng. 
Euc.  (2d  Ed.)  865,  notes  3  and  4,  it  has  been 
held  that  by  reason  of  the  disability  of  cover- 
ture the  right  of  action  remained  in  abey- 
ance, and  could  not  be  prosecuted  by  the 
feme  covert  In  her  own  name.  But  It  has 
been  generally  held  In  these  cases  that, 
where  the  ban  of  coverture  has  been  remov- 
ed by  enabling  statutes  giving  her  the  right 
to  sue  as  a  feme  sole,  she  may  maintain  this 
action. 

This  case  is  one  of  first  Impression  in  this 
state,  for  although  McKenna  v.  Algeo  {Feb., 
1902)  51  Atl.  936,  was  a  similar  action,  the 
case  was  heard  upon  a  motion  for  a  new 
trial,  and  the  opinion  shows  that  the  right 
to  bring  the  action  was  not  considered  by  the 
court.  The  new  trial  was  granted  upon  an- 
other ground.  We  are  entirely  satisfied,  both 
upon  principle  and  authority,  that  whatever 
may  be  the  true  theory  of  the  wife's  right 
of  action  In  the  abstract  at  common  law,  no 
remedy  then  existed  whereby  such  right  of 
action  could  be  maintained.  We  do  not  deem 
It  necessary  in  this  case  to  discuss  the  ques- 
tion of  abstract  right  Just  alluded  to,  for 
the  reason  that  conceding  its  existence,  we 
-fall  to  find  a  statute  of  this  state  empowering 
a  married  woman  to  sue  as  a  feme  sole  in 
actions  of  this  character.  I  may  say  that  It 
was  conceded  on  the  part  of  the  demurrant 
that  the  right  of  the  wife  to  maintain  this 
action  at  common  law  was  at  least  debata- 
ble; but  it  was  contended  that  such  right 
arises  under  section  11  of  an  act  entitled  "An 
act  to  amend  the  law  relating  to  the  prop- 
erty of  married  women"  (Gen.  St  p.  2012), 
and  under  section  24  of  the  practice  act  (Gen. 
St  p.  2536). 

It  Is  contended  that  the  "consortium"  may 
be  regarded  as  property,  and  that  therefore 
the  former  act  will  apply.  The  section  pro- 
vides "that  a  married  woman  may  maintain 
an  action  In  her  own  name  and  without  Join- 
ing her  husband  therein  for  all  breaches  of 
contract  and  for  the  recovery  of  all  debts, 
wages,  earnings,  money  and  all  property, 
both  real  and  personal,  wliicb  by  this  act  Is 
declared  to  be  her  separate  property,  and  for 


all  damages  done  thereto,  and  she  shall  hare 
in  her  own  name,  the  same  remedies  for 
the  recovery  and  protection  of  such  prop- 
erty as  it  she  were  an  unmarried  woman; 
and  in  any  civil  or  criminal  proceedings  it 
shall  be  sufficient  to  allege  such  property  to 
t>e  her  property."  Under  tliat  act  sections 
1,  2,  3  and  4  define  what  is  meant  by  sepa- 
rate property,  to  wit,  real  and  personal  prop- 
erty, and  the  rents,  issues,  and  profits  tha%- 
of,  which  she  receives  or  obtains  "by  pur- 
chase, gift  grant  devise,  descent,  bequest  or 
In  any  manner  whatever";  also,  her  wages 
and  earnings  and  the  Investment  thereof.  In 
the  Interpretation  of  statutes  like  this,  though 
they  may  be  regarded  as  remedial  in  char- 
acter, being  In  derogation  of  the  common  law, 
they  must  be  construed  strictly.  Alpaugb 
y.  Wilson,  52  N.  J.  Eq.  424,  28  Atl.  722;  23 
Am.  &  Eng.  Enc.  of  h.  886-389.  We  must 
also  have  regard  to  the  fact  that  notwith- 
standing this  and  other  statutes  have  been 
passed  removing,  In  many  respects,  the  dis- 
abilities of  a  feme  covert  It  Is  held  by  oar 
courts  "tliat  the  rule  of  the  common  law 
that  the  husband  and  vrife  are  to  be  re- 
garded as  one  person  has  not  been  abrogated 
in  this  state."  Alpaugh  v.  Wilson,  supra, 
affirmed.  52  N.  J.  Eq.  589,  33  AU.  50.  The 
property  Intended  by  tills  act  Is  so  earmarked 
by  the  words  "real  and  personal  property," 
"separate  property,"  "the  rents,  issues  and 
profits  thereof,"  as  to  leave  no  doubt  but 
that  the  words  "real  and  personal  property" 
are  used  in  their  ordinary,  natural  meaning 
as  indicating  property  that  has  a  present 
money  value,  and  from  which  income  and 
profits  ordinarily  arise.  It  would  be  giving 
the  words  an  exceedingly  broad  and  unusual 
meaning,  under  the  circumstances,  to  have 
them  embrace  within  their  meaning  the  "con- 
sortium," which  at  most  is  only  a  marital 
right  growing  out  of  the  marriage  relation. 
It  was  held  by  the  Court  of  Errors  In  Fenn. 
R.  R.  v.  C^oodenough,  55  N.  J.  Law,  577-588. 
28  Atl.  3,  22  L.  R.  A.  460,  that  the  language 
of  the  above  section  is  inapplicable  to  a  right 
to  sue  for  a  tort  on  the  ground  that  no  rent, 
issue,  or  profit  in  the  sense  of  the  statute, 
can  arise  out  of  a  tort  It  seems  clear  that 
the  section  in  question  fails  to  confer  the 
right  to  bring  this  action.  We  turn  to  the 
twenty-fourth  section  of  the  practice  act, 
which  provides  that  any  married  woman  "liv- 
ing separate  from  her  husband"  may  bring 
suit  in  her  own  name  for  the  recovery  of 
damages  for  any  injury  done  to  her  person 
or  reputation.  The  injury  complained  of 
does  not  purport  to  be  one  to  plaintiff's 
reputation.  Is  it  an  "injury  to  her  person," 
within  the  meaning  of  the  statute?  The 
cause  of  action  complained  of  Is  the  alleged 
ylolatlon  of  conjugal  rights.  Clearly,  it  is 
not  an  "injury  to  the  person,"  in  the  strict 
sense  of  the  term,  but  to  the  relative  rights 
of  the  Individual.  If  it  be  contended  that 
the  words  "injury  to  the  person"  are  equiva- 
lent to  the  expression  "Injury  to  personal 
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rigbta."  then  wby  does  the  statute  use  the 
words  "damage  to  the  person  or  reputa- 
tion"? For  under  such  a  construction  the 
words  "Injury  to  the  person"  must  include 
Injury  to  reputation  as  well  as  to  all  other 
personal  rights,  and  the  use  of  the  word 
"reputation"  In  the  statute  would  be  super- 
fluous. And  applying  that  rule  of  construc- 
tion which  gives  effect  to  every  word  of  a 
statute  when  possible,  It  follows  that  the 
words  "Injury  to  the  person"  are  not  the 
equivalent  of  the  words  "injury  to  personal 
rights."  Similar  views  are  expressed  in 
Wagner  v.  Lathers,  26  Wis.  486,  and  in  Lellis 
T.  Lambert,  supra. 

We  think  it  Is  apparent  that  this  statute 
was  not  designed  to  create  new  causes  of  ac- 
tion, but  to  give  to  the  wife,  when  living 
separate,  ttie  right  to  sue  alone  In  the  same 
actions  In  which,  prior  to  the  act,  it  was 
necessary  that  the  husband  should  Join.  The 
result  would  seem  to  follow  that,  if  the  wife 
had  no  action  at  common  law  for  the  aliena- 
tion of  her  husband's  affection,  she  cannot 
derive  such  a  right  from  the  statute  in  ques- 
tion. In  some  Jurisdictions  the  denial  of  this 
right  of  action  to  the  wife  has  been  char- 
acterized by  the  Judges  as  an  unjust  discrimi- 
nation against  her.  In  other  Jurisdictions 
this  class  of  actions  has  been  regarded  as  of 
doubtful  expediency.  But  we  think  these 
and  similar  considerations  are  for  the  Legis- 
lature rather  than  the  courts,  and  that  it  is 
our  duty,  if  possible,  to  declare  the  law  as 
It  is,  and  not  as  we  may  think  it  should  be. 
For  the  reasons  stated,  we  think  the  present 
action  cannot  be  sustained.  Therefore  the 
other  grounds  of  the  demurrer  need  not  be 
considered. 

The  demurrer  la  sustained,  with  costs. 


(64  N.  J.  B.  <14) 

WISNER  V.  OSBORNE  et  al. 

(Court  of  Chancery  of  New  Jersey.     May  16^ 

1903.) 

INrANCT— WAGES  OF  SON— RIGHTS  OF  CRED- 
ITORS OF  FATHER. 

1.  An  insolvent  debtor  permitted  his  infant 
son  who  lived  with  him  to  contract  for  wages 
to  be  paid  to  the  son.  Beld,  that  the  stock  of 
a  corporation  into  which  the  wages  were  aftei^ 
wards  converted,  and  which  stood  in  the  name 
of  the  son,  was  uot  subject  to  the  claims  of  his 
father's  creditors. 

(Syllabus  by  the  (^urt) 

Bill  by  Ferdinand  H.  Wisner  against  J.  K. 
Osborne  and  others.    Decree  for  defendants. 

J.  A.  Beecher  and  Mr.  Thompson,  for  com- 
plainant.   John  R.  Hardin,  for  defendants. 

STEVENS,  V.  C.  This  case  is  in  its  es- 
sential features  like  Taylor  v.  Wands,  55  N. 
J.  Eq.  495,  37  Atl.  315,  62  Am.  St.  Rep.  81& 
There  John  Taylor,  as  here  J.  K.  Osborne, 
having  failed  in  business  and  being  heavily 
indebted,  undertook  to  form  a  corporation, 
putting  in,  as  capital,  money  derived  from 
the  surrender  of  an  insurance  policy  Issued 


for  the  benefit  of  the  wife.  There,  as  here, 
the  stock  representing  the  money  put  In 
was,  most  of  It,  Issued  to  the  wife.  There, 
as  here,  the  debtor  took  one  share  of  stock 
to  quaUfy  him  to  become  a  director  and 
president,  and  there,  as  here,  the  stock,  chief- 
ly through  the  debtor's  skill  and  experience. 
Increased  greatly  In  value  and  the  company 
earned  and  paid  large  dividends.  It  was 
there  held  by  the  Court  of  Errors  that  the 
wife  and  her  transferees  were  not  only  en- 
titled to  retain  the  stock  as  against  her  hus- 
band's creditors,  but  were  also  entitled  to 
the  company's  earnings,  although,  as  Mr. 
Justice  Magie  said  in  that  case,  the  corpora- 
tion owed  Its  success  to  the  husband's  busi- 
ness ability  and  exertions. 

I  cannot  find  anything  in  the  proofs  to  dif- 
ferentiate that  case  from  this.  The  evidence 
is  voluminous,  and  some  of  It  vague  and  con- 
flicting, but  the  material  facts  are  few  in 
number  and  not  controverted.  Much  of  the 
evidence  relates  to  a  period  when  the  com- 
pany's affairs  became  prosperous,  and  has 
little,  if  any,  bearing  upon  the  merits,  being 
admitted  only  because  It  was  claimed  that 
it  would  throw  a  reflex  light  upon  the  period 
of  organization  in  1892.  It  doesnot  seem  to 
me  to  Illumine  that  period  at  all,  or  to  cast 
any  doubt  upon  the  real  character  and  the 
good  faith  of  the  original  transaction,  if  we 
view  it  in  the  light  of  the  law  as  authorita- 
tively laid  down  in  Taylor  t.  Wands.  For 
three  years  the  company  had  a  precarious 
existence,  having  few  assets,  loaded  down 
with  debts  and  subject  to  chattel-mortgage 
sales.  Had  this  suit  been  brought  during 
that  period,  there  would  have  been  absolute- 
ly nothing  on  which  to  found  a  decree  that 
the  stock  or  the  property  was  really  the 
husband's  and  subject  to  his  debts.  The 
mere  fact  that  this  company,  after  that  time, 
became  prosperous,  and  that  its  pros];>erity 
was  due  in  large  measure  to  the  efforts  of 
the  husband,  in  his  character  of  ofllcer  and 
manager,  cannot  convert  that  into  his  prop- 
erty which  before  belonged  to  his  wife.  Sec- 
tion 9  of  the  bill  of  complaint  charges  that 
the  stock  of  the  company  belongs  to  Joseph 
K.  Osborne,  but  that  50  shares  stand  In  the 
name  of  his  son  Edgar;  and  section  15  char- 
ges that  the  stock  is  in  equity  subject  to 
the  Hen  of  the  judgment  In  support  of  this 
vague  allegation,  the  plaintiff  relies  upon  the 
following  facts:  Edgar  came  of  age  on  June 
29,  1894.  Both  before  and  after  that  time 
he  lived  with  his  father.  At  the  age  of  17, 
he  went  to  work  in  a  printing  office  in  New 
York.  He  received  flrst  $5  a  week,  and  aft- 
erwards $10.  A  part  of  his  earnings  he, 
with  his  father's  consent.  Invested  in  stock 
of  the  Eighth  Ward  Building  &  Loan  As- 
sociation. The  Investment  was  made  in  his 
own  name.  When  the  J.  K.  Osborne  Manu- 
facturing Company  was  organized  he  sold 
this  stock,  and  gave  the  proceeds  (|400)  to 
its  treasurer.  For  this  he  received  on  Oc- 
tober 29,  1892,  three  shares  of  the  J.  K.  Os- 
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borne  Company.  About  the  same  time  he 
went  Into  that  company's  employ,  recelTing, 
first,  ^  a  ireek,  then  $10,  and  afterwards 
more.  On  April  27,  1895,  the  company  was 
indebted  to  him  for  salary  the  sum  of  about 
$800.  On  that  day  an  agreement  in  writing 
was  entered  into  between  himself,  hia  father 
and  mother,  and  one  Wolfe  for  an  apx)ortlon- 
ment  of  175  shares  of  unissued  stock,  by 
the  terms  of  which  he  was  to  receive  and  did 
in  fact  receive  32  shares.  This  was  received 
by  him  apparently  in  satisfaction  of  the 
moneys  owing  to  him  at  the  time  by  the 
company.  The  stock-certificate  book  and  the 
minutes  show  that  the  stock  was  Issued  to 
the  stockholders  in  a  very  irregular  way, 
but,  so  far  as  Edgar's  liability  to  the  com- 
plainant ia  concerned,  these  Irregularities 
are  not  very  material.  The  issue  to  Edgar 
of  three  shares  Is  thus  shown  to  have  been 
made  at  a  time  when  he  was  a  minor,  and 
the  $800  for  which  the  32  shares  were  is- 
sued represented  wages  or  salary  due  in  part 
before  and  in  part  after  he  came  of  age.  The 
contention  ia  that  the  money  which  Edgar 
put  in  and  the  wages  due  for  his  labor  be- 
fore his  majority  belonged  to  his  father, 
and  that  consequently  the  stock  given  for 
them  is,  in  law,  stock  held  by  him  in  trust 
for  his  father  and  subject  to  the  claims  of 
his  father's  creditors. 

I  will  assume  that  the  before-mentioned 
allegations  of  the  bill  are  sufficiently  specific 
to  permit  of  this  contention  being  urged. 
On  that  assumption,  I  do  not  tliink  that  the 
claim  can  be  maintained.  The  question  is, 
can  a  father  who  is  Indebted  permit  his  minor 
eon,  as  against  his  creditors,  to  receive  and 
invest  his  earnings  and  hold  them  as  his 
own?  According  to  the  Boman  law,  chil- 
dren of  any  age,  begotten  in  lawful  wedlock, 
were  under  their  father's  power.  As  re- 
garded the  person  this  power,  until  after  the 
tune  of  Augustus,  extended  to  their  life  and 
liberty;  as  regarded  property,  in  the  words 
of  the  Institutes,  lib.  2,  tit  9,  "Anciently 
whatever  came  to  children,  male  or  female, 
was  acquired  for  the  parents  without  any 
distinction,  if  we  except  the  'peculium  cas- 
trense,'  and  this  so  absolutely  that  what  was 
acquired  by  one  child  the  parent  might  have 
given  to  another  or  to  a  stranger,  or  sold  it 
or  applied  It  in  what  manner  he  thought 
proper."  In  the  time  of  Justinian,  however, 
the  father  was  only  permitted  to  take  the 
usufruct  of  what  the  son  had  acquired  by 
any  other  means  than  his  father's  fortune. 
The  father  might  indeed  have  emancipated 
the  son,  bat  emancipation,  at  any  age,  de- 
pended almost  entirely  upon  the  father's  will. 
In  striking  contrast  with  the  civil  law  is 
the  common  law.  That  law  gives  the  in- 
fant's property  to  the  infant.  It  does  not 
even  give  the  father  the  usufruct  or  en- 
joyment of  it  during  the  limited  period  of 
the  son's  minority.  Says  Blackstone  (volume 
1,  p.  453):  "A  father  has  no  other  power  over 
his  son's  estate  than  as  his  trustee  or  guax- 


dlan;  for  though  be  may  receive  the  profits 
(of  land  held  by  socage  tenure)  during  the 
child's  minority,  yet  he  must  account  for 
them  when  he  comes  of  age."  As  to  per- 
sonalty, says  Judge  Vredenburg,  in  Qraham 
y.  Houghtalln,  30  N.  J.  law.  557,  when  a 
child  in  the  lifetime  of  its  father  becomes 
vested  with  it,  "no  one  is  strictly  entitled 
to  take  it  as  guardian  until  a  guardian  has 
been  duly  appointed  by  some  public  au- 
thority." Under  paragraph  S8  of  the  or- 
phans' court  act  (Gen.  St  p.  2363),  first  en- 
acted in  1S43  (P.  L.  p.  84),  the  father  may 
be  appointed  guardian  of  the  estate  real  and 
personal  of  his  minor  children.  The  law  is 
that  the  minor's  property,  however  acquired, 
is  his  own,  and  that  even  the  father,  tf  be 
be  trusted  with  its  administration,  must  ac- 
count to  the  infant  tor  It  when  he  comes  of 
age. 

This  is  the  status  of  the  minor's  in:operty. 
Now,  as  to  his  earnings.  Says  Blackstone 
(volume  1,  p.  453):  "He  [the  father]  may  In- 
deed have  the  benefit  of  his  children's  labor 
while  they  live  with  him  and  are  maintained 
by  him,  but  this  is  no  more  than  he  is  entitled 
to  from  his  apprentices  or  servants."  But  It 
has  been  held  that  if  the  contract,  made  with 
his  father's  consent,  be  to  pay  the  child,  then 
the  child  is  entitled  to  his  earnings,  and  may 
enforce  his  right  to  them  by  suit  Snedlker 
T.  Everingham,  27  N.  J.  Law,  143.  They  be- 
long to  him  Just  as  any  other  property  belongs 
to  him.  It  is  obvious  that  the  contract  may 
assume  several  phases.  The  father  may  (1) 
contract  with  the  employer  for  his  son's  serv- 
ice, and  may  expressly  stipulate  that  the 
wages  shall  be  paid  to  him  (the  father);  or 
(2)  be  may  stipulate  generally  for  such  serv- 
ice without  saying  to  whom  the  wages  shall 
be  paid,  and  in  either  case  he  alone  will  be 
entitled  to  sue  for' them;  or,  (3)  as  was  done 
In  Snedlker  v.  Everingham,  27  N.  J.  Law,  143, 
he  may  stipulate  that  the  wages  shall  be  paid 
to  the  son,  in  which  case  the  son  may  sue  for 
them;  or  (4)  the  son,  with  the  father's  con- 
sent, may  make  the  bargain  for  wages  pay- 
able to  himself  (the  son),  in  which  case  also 
the  son  may  sue  for  them,  and  the  father's 
consent  may  be  expressly  given  or  it  may  be 
Implied  from  circumstances.  Stall  v.  Fulton, 
30  N.  J.  Law,  430.  It  has  always  been  the 
law  that  an  infant's  contract,  beneficial  to 
himself,  is  not  necessarily  void,  but  In  gen- 
eral, voidable  at  the  option  of  the  infant  when 
be  arrives  at  full  age.  It  is  often  capable  of 
being  enforced  by  the  Infant  against  the  oth- 
er party  to  it  The  law  is  thus  stated  in 
Bacon's  abridgment  (title  "Infancy  and  Age," 
vol.  6,  p.  134):  "It  is  laid  down  as  a  gen- 
eral rule  that  infancy  is  a  personal  privilege, 
of  which  no  one  can  take  advantage  but  the 
infant  himself,  and  that  therefore,  though  the 
contract  of  the  infant  be  voidable,  yet  that  it 
shall  bind  the  person  of  full  age.  ,For  being 
an  Indulgence  which  the  law  allows  infants 
to  protect  and  secure  them  from  the  fraud 
and  impositiou  of  others,  It.  can  only  be  la- 
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tefiOed  for  thdr  benefit,  and  is  not  to  be  ex- 
tended to  persona  of  years  of  discretion,  who 
are  presnined  to  act  with  sufficient  caution 
and  security.  And  were  It  otherwise,  tUs 
privilege.  Instead  of  being  an  advantage  to 
tbe  Infant,  might  in  many  cases  turn  greatly 
to  tola  detriment"  It  has  been  held  that 
where  a  contract  for  serrice,  made  by  an  In- 
fant. Is  shown  to  be  beneficial  to  him,  it  may 
be  binding  upon  him.  Leslie  v.  Fitzpatrlck, 
3  Q.  B.  Dlv.  229.  Tested  by  these  well-es- 
tablished rules,  it  Is  entirely  clear  tliat  the 
creditors  of  J.  K.  Osborne  cannot  assert  with 
anccesa  that  the  stock  held  by  £dgar  belongs 
to  hla  father.  The  fair  implication  from  the 
evidence  is  that  the  agreement  with  the  print- 
er was  made  for  Kdgar's  benefit,  and  that  the 
wages  were  to  be  paid  and  were  actually 
paid  to  him.  His  owno-sblp  of  the  money 
thus  received  is  further  evidenced  by  his  In- 
vestment of  it,  in  his  own  napie,  without  ob- 
jection on  the  part  of  his  father,  in  a  building 
association,  and  by  his  subsequent  payment 
of  It  to  the  J.  K.  Osborne  Company.  So,  too, 
as  far  as  appears,  the  contract  of  the  j.  K. 
Osborne  Company  was  to  pay,  not  his  father, 
but  S:dgar;  and  his  father's  assent  to  the  ar- 
rangement appears  not  only  from  the  fact 
that  he  was  the  company's  manager,  but  also 
from  the  fact  that  he  Joined  In  the  agreement 
of  AprU  27,  1885,  which  gave  the  stock  to  E2d- 
gar.  Up  to  the  moment  when  Edgar  took  the 
stock  the  wages,  therefore,  were  his  own,  and 
If  his,  thai  the  stock  into  which  they  wue 
conv^ed  was  his  also. 

But  It  la  said  that  while  a  father  may  give 
to  ills  son  his  son's  eantlngs  when  solvent, 
he  may  not  do  It  when  insolvent.  This  prop- 
osition Is  fallacious  In  that  it  implies  that  all 
the  acm's  earnings,  past  and  future,  under  all 
circumstances,  belong  absolutely  to  the  fa- 
ther, who.  It  Is  said,  has  no  more  right  to  make 
a  gift  of  them  than  he  tias  to  make  a  gift 
of  any  other  of  his  property.  This  might  be 
true  of  a  case  In  which  the  father  has  bar- 
gained for  payment  to  himself.  If  wages 
might  be  claimed  in  a  creditors'  bill— a  claim, 
under  the  law  of  New  Jersey,  of  more  than 
donbtful  validity,  in  view  of  the  provisions  of 
our  erecution  and  chancery  acts  (Q&n.  St. 
p.  1428,  t  40;  Gen.  St  p.  390,  t  01),  which 
exempt  from  seizure  what  la  due  for  the  la- 
bw  or  personal  services  of  the  debtor  or  any 
member  of  his  family,  and  of  what  Is  said  In 
-Whitney  v.  Bobbins,  17  N.  J.  Eq.  363,  viz., 
that  the  court  of  chancery  has  no  original  ju- 
risdiction to  collect  the  choses  in  action  of  a 
debtor  and  apply  them  to  the  payment  of  bis 
debts.  If  a  son's  wages  are  not  subject  to 
ttte  claims  of  creditors,  either  at  common  law 
or  by  statute,  their  transfer  to  the  son  cannot 
l>e  fraudulent  But  however  this  may  be, 
the  proposition  above  contended  for  could  not 
be  true  of  a  case  in  which  the  bargain,  made 
with  the  father's  consent,  was  that  the  wages 
should  be  paid  to  the  son.  In  such  a  case 
they  would  belong  to  the  son  ab  initio.  He 
mlgtat,  as  I  have  shown,  enforce  payment  of. 


them  by  action.  The  contention  would  then 
go  to  this  extent:  That  when  a  father  is  In- 
debted, he  Is  under  a  disability  that  will  pre- 
vent him  from  allowing  his  son  to  make  a 
bargain  for  wages;  he  must  compel  his  son 
to  labor  for  the  benefit  of  his  father's  cred- 
itors. No  such  doctrine  Is  to  be  found  in  our 
law.  Atwood  V.  Holcomb,  80  Conn.  275,  12 
Am.  Bep.  386.  There  are  two  cases  In  our 
court  of  last  resort  which  are  very  much  in 
point  The  first  Is  Peterson  and  Wife  v.  Mul- 
ford,  86  N.  J.  Law,  481.  In  that  case  It  was 
decided  that  a  husband  might  permit  his  wife 
to  labor  for  herself  and  to  appropriate  to  her 
own  use  the  avails  of  her  labor,  and  that  sncb 
permission  is  good  against  the  creditors  of 
the  husband  if  such  proceeds  have  not  actual- 
ly been  reduced  into  hla  possession.  In  this 
case  the  wife  had  saved  9200  out  of  her  earn- 
ings. She  took  the  money  and  with  it  and 
with  a  note  which  she  gave  procured  an  as- 
signment to  herself  of  a  mortgage  upon  prop- 
erty of  her  husband  at  a  time  when  he  was 
heavily  indebted.  She  did  It  at  his  sugges- 
tion and  with  hia  consent,  and  it  was  held 
that  the  transaction  was  valid  as  against  her 
husband's  creditors.  This  waa  a  stronger  case 
than  that  of  an  infant,  for  at  common  law 
the  husband's  control  over  his  wife's  earn- 
ings was  absolute.  At  the  time  of  the  deci- 
sion the  statute  had  not,  as  It  now  has,  given 
to  the  married  woman  her  own  earnings. 
The  court  nevertheless  said:  "Though  the 
earnings  of  a  wife  arie  not  within  the  provi- 
sions of  the  married  woman's  act,  yet,  in  a 
series  of  decisions  in  this  state  arising  out  of 
the  spirit  of  that  act  and  in  accordance  with 
Its  provisions,  it  has  been  held  that  the  earn- 
ings of  a  married  woman,  working  on  her 
own  accotmt  by  her  husband's  permission,  or 
earned  in  working  for  herself  without  his  per- 
mission, if  given  to  her  by  him,  are  her  sep- 
arate property  and  within  the  provisions  of 
that  act  and  that  a  husband  is  not  bound  to 
compel  his  wife  to  labor  for  his  creditors  or 
to  appropriate  her  earnings  for  them,  and 
that  such  permission  and  gift  are  valid  as 
against  his  creditors."  A  still  more  direct 
authority  is  that  of  Costello  v.  The  Prospect 
Brewing  Co.,  52  N.  J.  Eq.  557,  80  Att  682. 
The  syllabus  of  that  case  is  as  follows:  "A 
wife  to  whom  her  husband  had  made  a  volun- 
tary conveyance  of  an  equity  of  redemption 
of  real  estate  paid  with  her  husband's  con- 
sent out  of  her  own  and  her  clilldren's  earn- 
ings a  portion  of  the  mortgage  debt  On  a 
bill  filed  by  her  husband's  precedent  creditors 
to  set  aside  the  conveyance  to  the  wife  as 
fraudulent  held  that  the  decree  should  pre- 
serve the  right  of  the  wife  to  a  lien  for  the 
amount  which  she  had  so  paid."  Judge  Reed, 
delivering  the  opinion  of  the  court,  said:  "The 
right  of  a  father  to  forego  his  claim  to  the 
earnings  of  his  children  is  equally  clear. 
He  may  sell  or  give  to  the  infant  his  time,  or 
authorize  him  to  make  contracts  in  his  own 
name  and  receive  pay  therefor,  and  in  such 
case  the  minor  may  sue  (or  and  recovar  his 
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wages.  There  Ii  no  rnle  of  law  wblch  re- 
quires the  hnsband  to  compel  the  wife,  or  the 
parent  to  compel  the  children,  to  work  for  hla 
creditors." 

In  the  case  In  hand  It  Is,  as  I  have  said,  a 
fftlr  Inference  from  the  evidence  that  the 
contract  for  wages  was  made  with  the  fa- 
ther's consent,  and  that  It  contemplated  pay- 
ment to  the  son.  The  wages,  therefore,  be- 
longed to  the  son,  and  not  to  the  father. 
They  were  as  much  his  property  as  anything 
that  came  to  him  by  gift  or  bequest  When 
he  received  them  be  could  invest  them  u  be 
pleaseit 
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B.  B.  ELLIS  CO.  T.  BXTH. 

(Supreme  Court  of  New  Jersey.    Jane  8,  1003.) 

PLBADINO— STATE    OF    DEMAND— WAIVBR    OF 
OBJECTIONS— APPEAL  FROM  DIS- 
TRICT COURT. 

1.  A  failure  to  object  to  a  formal  and  amend- 
able defect  in  the  state  of  demand  before  the 
district  court  is  a  waiver  of  the  objection. 

2.  This  court  will  not  reverse  a  finding  of  fact 
by  the  district  court  which  la  supported  bf 
evidence. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court -of  Jersey  Olty. 

Action  by  the  S.  B.  ElUs  Company  against 
George  C.  Eyth.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Argued  February  term,  1903,  before  DIX- 
ON, GARRISON,  and  SWAYZE,  JJ. 

Potts,  Mldllge  ft  Hlgglns,  for  appellant 
Oarrlck  &  Wortendyke,  for  appellee. 

SWAYZE,  J.  Two  reasons  are  relied  on 
for  the  reversal  of  the  judgment  rendered  In 
favor  of  the  plaintiff  below: 

1.  The  state  of  demand  was  defective.  In 
that  claim  was  made,  among  other  items, 
for  a  "balance"  of  $58.60,  without  setting  out 
the  specific  items  of  the  account  from  which 
the  balance  arose.  No  objection  was  made 
at  the  trial  to  the  state  of  demand.  It  is 
not  now  suggested  that  the  balance  as  claim- 
ed Is  not  due  the  plalntlfT.  The  objection  Is 
purely  formal,  and.  If  It  bad  been  made  at 
the  trial,  the  state  of  demand  might  have 
been  amended.  The  objection  now  comes 
too  late.  Steward  v.  Sears,  36  N.  J.  Law,  173 
—a  case  in  which  no  state  of  demand  was 
filed.  In  Butts  y.  French,  42  N.  J.  Law,  397, 
there  was  a  fatal  variance  between  the  state 
of  demand  and  the  proofs.  This  objection 
was  duly  made  before  the  justice,  so  that 
the  plaintiff  had  opportunity  to  amend.  This 
he  failed  to  do.  On  the  trial  of  the  appeal 
before  the  common  pleas,  the  same  variance 
appeared  as  before  the  Jnstlce,  and  the  plain- 
tiff, under  the  statute,  was  then  precluded 
from  making  an  amendment.  If  the  de- 
fendant had  renewed  the  motion  to  nonsuit 
made  before  the  Justice,  the  plaintiff's  case 
would  have  failed.  No  such  motion  was 
made  by  the  defendant,  and  this  court  held 
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that  be  was  precluded  ftom  raising  the  ques- 
tion here.  The  rule  was  applied  in  a  case  of 
summary  proceedings  between  landlord  and 
tenant  In  McQuade  v.  Emmons,  38  N.  J.  Law, 
397,  and  In  a  case  under  the  forcible  entry 
and  detainer  act  (Gen.  St  p.  1596)  in  O'Ha- 
gan  y.  Crossman,  60  N.  J.  Law,  516,  14  Atl. 
762. 

2.  The  state  of  demand,  in  addition  to  the 
Item  already  mentioned,  contained  items  un- 
der four  different  dates.  The  amount  of 
each  of  these  Items  was  paid  on  the  delivery 
of  the  goods.  The  defendant  urges  that 
these  payments  should  be  appropriated  to 
these  four  items.  The  plaintiff  has  applied 
them  generally  on  account,  and  thereby  re- 
duced the  balance  claimed  upon  the  earlier 
portion  of  the  account  to  $58.60,  as  above 
stated.  No  doubt,  If  nothing  more  had  ap- 
peared than  the  fact  of  the  payment  of  the 
exact  amount  due  for  each  lot  of  goods,  upon 
their  delivery,  the  necessary  Inference  would 
have  been  that  the  payments  were  to  be  ap- 
propriated to  those  particular  items.  There 
was  evidence,  however,  that  the  payments 
were  made  generally  on  the  account  This 
was  disputed,  but  the  trial  court  having 
found  against  the  defendant  on  evidence 
upon  which  its  finding  may  be  supported, 
we  will  not  review  that  finding.  The  prin- 
ciple has  recently  been  restated,  and  the  ear- 
lier cases  collected,  In  McAdam  v.  Block,  63 
N.  J.  Law,  508,  44  Atl.  208. 

It  Is  argued  that  the  plaintiff  should  not 
be  heard  to  say  that  the  payments  were  ap- 
propriated to  the  earlier  items  of  the  ac- 
count because  evidence  of  the  previous  in- 
debtedness could  not  legally  be  given  under 
the  state  of  demand.  This  argument  ob- 
viously rests  upon  the  insufficiency  of  the 
demand  for  the  balance  due  upon  the  earlier 
Itortion  of  the  account.  If  the  obje<!tlon  had 
been  raised  at  the  trial,  an  amendment  could 
have  been  made  setting  out  the  earlier  Items 
both  of  debit  and  credit,  and  this  argument 
would  have  then  been  without  force.  It  Is- 
too  late  to  urge  It  now. 

The  Judgment  Is  affirmed,  with  costa. 
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AMERICAN  SODA  FOUNTAIN  CO.  ▼. 

VAUGHN. 

(Supreme  Court  of  New  Jers^.    June  8,  1903.) 

CONDITIONAL  SALE— DELIVBRT— LOSS  BY 
FIRE— RECOVERY  OF  PRICE. 

1:  In  a  contract  of  sale,  where  the  title  re- 
mains in  the  vendor  until  the  purchase  qrice  is- 
paid,  and  notes  are  given  for  unpaid  install- 
ments of  the  purchase  price.  If  It  appears  upon 
a  construction  of  the  contract  that  the  consid- 
eration for  the  notes  was  the  delivery  of  the- 
goods,  with  the  right  to  acquire  title  by  pay- 
ment, it  is  no  defense  to  an  action  upon  the 
notes  that  the  subject  of  the  sale  was  destroy- 
ed by  fire  before  die  title  passed. 

(Syllabus  by  the  Court) 

Certiorari  to  District  Court  of  Paterson. 

Action  by  the  American  Soda  Fountain. 
Company  against  Charles  B.  Vaughn.  Jndg- 
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meat  for  defendant,  and  plaintiff  brings  ceiv- 
tloiul    Berersed. 

Argaed  February  term,  1903,  before  DIX- 
ON. GARRISON,  and  SWAYZB,  JJ. 

WUcoz,  Blanvelt  A  Tuttle,  for  prosecutor. 
O.  Frank  Klieko-,  for  defendant 

SWAYZE,  J.  This  Is  an  action  upon  one 
of  a  series  of  promissory  notes  given  by 
the  defendant  for  the  purchase  price  of  soda 
water  apparatus  bought  of  the  plaintiff. 
The  note  refers  to  a  contract  between  the 
parties  dated  September  6,  1000,  and  by  Its 
terms  provides  that  the  title  to  the  appara- 
tus shall  not  pass  until  all  the  notes  are  paid. 
The  contract  of  September  6,  1900,  Is  In  the 
form  of  an  order  for  the  apparatus,  by 
which  the  defendant  agrees,  upon  receipt 
of  the  bill  of  lading  or  tender  of  the  goods, 
to  honor  sight  draft  or  other  demand  for 
$57,  and  to  pay  the  balance  as  follows:  |170 
on  April  1,  1901;  $35  per  month  for  six 
months,  and  $15  per  month  for  six  months, 
In  each  year  until  paid.  This  order  also 
contains  an  agreement  on  the  part  of  the 
defendant  to  Insure  the  apparatus;  making 
the  loss.  If  any,  payable  to  the  plaintiff  as 
'ts  interest  may  appear,  and  to  keep  the 
same  Insured  until  the  payments  are  made. 
It  contains,  also,  the  following  clause:  "The 
delivery  of  said  apparatus  to  be  conditional 
upon  compliance  with  the  above  terms  and 
conditions,  and  said  apparatus  to  remain 
the  property  of  American  8oda  Fountain 
Company  until  paid  for."  The  apparatus 
was  destroyed  by  Are  February  9,  1902.  The 
note  In  suit  matured  October  1,  1902.  The 
defense  Interposed  was  a  total  failure  of 
consideration  for  the  note,  and  the  district 
conrt  of  Faterson,  upon  this  Issne^  found  In 
favor  of  the  defendant 

The  question  to  be  determined  Is,  what 
was  the  consideration  of  the  note?  If  the 
passing  of  the  title  to  the  apparatus  was  the 
consideration,  the  defense  must  prevail.  If 
the  delivery  of  the  apparatus,  with  the  right 
to  acquire  title,  was  the  consideration,  the 
plaintiff  must  prevail.  We  think  the  consid- 
eration for  the  note  was  the  delivery  of 
the  apparatus,  with  the  right  to  acquire  ti- 
tle. The  note  itself  states  the  consideration 
to  be  certain  soda  water  apparatus  "which 
I  have  received  of  said  American  Soda  Foun- 
tain Company."-  The  order  of  September  6, 
1900,  as  above  stated,  provides  for  partial 
payment  upon  the  receipt  of  the  bill  of  lad- 
ing or  tender  of  the  goods,  and  a  payment 
of  a  considerable  sum  on  April  1,  1901,  and 
the  payment  of  monthly  installments  there- 
after. Delivery  of  the  apparatus  Is  condl- 
ttoned  npon  compliance.  The  conslderatioiii 
for  these  payments,  and  for  the  monthly 
installments  as  they  fell  due,  must  neces- 
sarily be  the  same  as  the  consideration  for 
the  notes  not  yet  matxired.  It  can  hardly 
be  contended  that  the  consideration  for  the 
payments  already  made,  and  for  the  notes 


which  matured  prior  to  the  fire,  which 
we  may  assume  are  paid,  has  tailed.  It 
must  have  failed  If  the  consideration  was 
the  passing  of  the  title.  The  language  of 
the  note  and  order  also  indicate  that  the 
obligation  of  the  defendant  was  absolute 
immediately  upon  the  delivery  of  the  goods, 
and  was  not  conditioned  in  any  way  upon 
the  passing  of  the  title.  The  title  was  re- 
tained by  the  plaintiff  merely  as  security 
for  the  unpaid  purchase  money.  Nothing 
remained  to  be  done  by  the  plaintiff  to  per- 
fect the  title  of  the  defendant.  That  title 
would  have  become  perfect  immediately  up- 
on payment  As  was  said  by  the  late  Chief 
Justice  Depue  in  Marvin  Safe  Company  v. 
Norton,  48  N.  3.  Law,  410,  7  Atl.  418,  57 
Am.  Sep.  566:  "When  the  terms  of  sale 
are  agreed  upon,  and  the  vendor  has  done 
ererything  that  he  has  to  do  with  the  goods, 
the  contract  of  sale  becomes  absolute.  De- 
livery of  the  safe  to  the  carrier,  in  pursu- 
ance of  the  contract  was  delivery  to  Swartz 
and  was  the  execution  of  the  contract  of 
sale.  His  title,  such  as  It  was,  under  the 
terms  of  the  contract  was  thereupon  com- 
plete" This  conclusion  seems  to  be  the  nec- 
essary result,  also,  of  the  reasoning  In  the 
case  of  Campbell  Printing  Press  &  Manu- 
facturing Company  v.  Bockaway  Publishing 
Company,  56  N.  J.  Law,  676,  29  AtL  681, 
44  Am.  St  Rep.  410.  In  this  case  Judgment 
had  been  recovered  upon  notes  given  for 
installments  of  the  purchase  price  of  a  print- 
ing press.  Subsequently  the  vendor  brought 
suit  in  replevin  for  the  press.  The  trial 
court  held  that  the  institution  of  the  suit 
by  the  vendor  upon  the  notes  for  the  pur- 
chase price  was  an  election  of  Its  remedy, 
and  a  waiver  of  its  right  to  retake  the  prop- 
erty. The  Court  of  Brro.rs  reversed  the  judg- 
ment and  held  that  the  vendor  had  a  right 
to  enforce  the  payment  of  the  notes  without 
surrendering  its  right  to  claim  the  press  un- 
der the  title  reserved  by  the  contract  of  sale. 
The  exact  question  presented  in  the  present 
case  has  been  considered  in  other  states, 
and,  although  there  is  conflict  In  the  author- 
ities, the  weight  of  authority  is  In  favor 
of  the  plaintiff.  Burnley  v.  Tufts,  66  Miss. 
49,  6  South.  627,  14  Am.  St  Rep.  640;  Tufts 
V.  GrifHn,  107  N.  0.  47,  12  S.  B.  68,  10  L. 
B.  A.  626,  22  Am.  St  Bep.  863;  Osbom 
V.  South  Shore  Lumber  Co.,  91  Wis.  626,  66 
N.  W.  184.  A  similar  question  was  consid- 
ered by  the  Supreme  Court  of  Massachusetts 
in  White  V.  Solomon,  164  Mass.  616,  42  N. 
E.  104,  30  L.  B.  A,  537.  Mr.  Justice  Holmes, 
in  the  opinion  of  the  court  uses  the  follow- 
ing language:  "If  a  man  is  willing  to  con- 
tract that  he  shall  be  liable  for  the  whole 
value  of  a  chattel  before  the  title  passes, 
there  is  nothing  to  prevent  his  doing  so,  and 
thereby  bind  himself  to  pay  the  whole  sum." 
Each  case  must  be  determined  by  the  terms 
of  the  contract  involved.  For  Instance,  in 
the  case  of  Arthur  v.  Blackman  (G.  O.)  63 
Fed.   637,  a   different  result  was  reached. 
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bat  In  that  case  the  contract  stated  the  sole 
consideration-  to  be  an  agreement  of  the 
plaintiffs  to  sell  and  transfer  the  property 
to  the  defendant  upon  payment  of  the  note. 
This  clearly  made  an  executory  contract 
of  sale.  The  learned  Judge  said:  "I  will 
admit  that  the  actual  deUvery  of  the  ma- 
chinery to  the  defendants,  although  they 
took  it  as  bailees,  would  be  sufficient  to 
constitute  a  lawful  consideration  for  the  giy- 
.'ng  of  the  note.  If  it  were  left  for  the  court 
to  give  effect  to  that  transfer  of  possession; 
but  the  plaintiff  has  taken  from  the  defend- 
ants a  written  contract  which  not  only  speci- 
fies what  are  to  be  the  rights  of  the  parties 
until  payment  is  made,  bnt  goes  on  and 
specifies  precisely  what  is  the  consideration 
for  the  defendants'  promise  to  pay  this 
amount  of  money."  From  the  report  of  the 
case  of  Swallow  v.  Emery,  111  Mass.  355, 
it  appears  that  the  contract  in  that  case  was 
an  executory  contract.  Chief  Justice  Chap- 
man says:  "It  appears  that  the  plaintiff 
delivered  the  horse,  wagons,  and  harness  to 
Waby,  to  be  nsed,  and  under  a  contract  of 
sale  that  the  stipulated  price  should  be 
paid."  The  contract  also  provided  that  after 
payment  of  the  price  the  plaintiff  was  to 
give  Waby  a  bill  of  sale.  In  that  case  some- 
thing remained  to  be  done  by  the  vendor. 
In  the  present  case  nothing  remains  to  be 
done  by  the  vendor.  The  contract  was  en- 
tirely executed  on  its  part.  All  that  remain- 
ed to  be  done  was  for  the  rendee  to  pay 
the  purchase  price. 

It  is  strongly  nrged  on  behalf  of  the  de- 
fendant that  the  effect  of  allowing  the  plain- 
tiff to  recover  upon  the  notes  when  the  prop- 
erty is  destroyed  by  Are  before  the  title 
passes  is  to  subject  the  defendant  to  the 
risk  of  loss  by  fire,  contrary  to  the  general 
rule  that  tbe  risk  is  with  the  owner  of  the 
property.  Dpon  this  subject  the  language 
of  Lord  Blackburn  in  Martineau  v.  Hitching, 
L.  R.  7  Q.  B.  436,  465,  41  Law  Journal,  Q. 
B.  227,  is  noteworthy:  "As  a  general  rule, 
res  perlt  domino  la  both  the  old  civil-law 
maxim  and  a  general  rule  of  our  law,  and, 
when  you  can  show  that  the  property  pass- 
ed, the  risk  of  the  loss  prima  facie  is  in 
the  person  in  whom  the  property  is.  If,  on 
the  other  hand,  you  go  beyond  that,  and 
show  that  the  ri^  attached  to  the  one  per- 
son or  the  other,  it  is  a  very  strong  argu- 
ment for  showing  that  the  property  was 
meant  to  be  in  him.  But  the  two  are  not 
inseparable.  It  may  very  well  be  that  the 
property  shall  be  in  one,  and  the  risk  In 
another."  In  the  present  case  the  defendant 
expressly  agreed  to  Insure  the  apparatus, 
and  to  keep  the  same  insured.  This  Is  a 
strong  indication  that  the  inteption  of  the 
parties  was  that  the  risk  of  fire  should  be 
the  risk  of  the  vendee,  regardless  of  who 
was  the  legal  owner  of  the  property. 

The  Judgment  is  reversed  and  the  record 
remitted  for  «  new  trial    Costs  must  abide 
■  the  event 


THROCKMORTON  t.  O'BEILLT  et  al. 

(Court  of  Chancery  of  New  Jersey.    May  23, 

1903.) 

If  ORTOAOBa-FORKCLOSURB  —  SURPLUS  —  BX- 
BCUTION  PDRCHASER  —  REDKMPTION  BY 
OWNER  —  BILL  —  SUFPICIBNCT  OP  ALLBOA- 
TION8— MORTGAaBBS'  FRAUD— ACQUIRBMBNT 
OF  EQUITY  OF  REDEMPTION. 

1.  On  a  bill  by  a  mortgagor  to  recover  the 
snrplos  proceeds  of  a  foreclosure  sale,  it  la  not 
necessary  to  allege  that  a  trust  whereby  a  prior 
execution  purchaser  of  the  equity  held  it  for 
the  mortgagor's  benefit  was  created  by  writing; 
that  being,  under  the  statute  of  frands,  merely 
the  method  of  proving  a  trust,  and  not  of 
creating  it. 

2.  The  bill  alleged  a  purchase  at  execution 
sale  by  the  judgment  creditor,  and  that  after- 
wards the  mortgagor  endeavored  to  settle  with 
such  creditor,  and  to  pay  him  the  money  due 
him,  and  have  him  convey  to  her,  and  that  the 
creditor  had  agreed  upon  a  sum  which  be 
would  accept  and  make  such  conveyance,  which 
sum  was,  as  near  as  the  mortgagor  could  re- 
member, about  $1,200,  etc.  Beld,  that  it  was 
sufnciently' alleged  that  the  creditor  had  agreed 
with  the  mortgagor  to  permit  her  to  redeem 
the  premiBes  within  a  reasonable  time  upon  the 
payment  of  $1,200  or  thereabouts. 

3.  Where  a  judgment  creditor  for  leas  than 
$800  purchases  at  his  own  execution  sale  an 
equity  of  redemption  worth  S8,500  for  $750,  the 
uncouscionable  character  of  his  bargain,  and  the 
consequent  right  to  redeem  arising  in  the  own- 
er, furnish  a  suSicient  consideration  for  the 
creditor's  agreement  to  permit  redemption. 

4.  It  is  not  necessary  to  the  validity  of  an 
agreement  by  an  execution  purchaser  to  permit 
the  debtor  to  redeem  from  tue  sale  that  a  time 
for  such  redemption  be  fixed. 

6.  A  judgment  creditor  purchasing  at  his  own 
execution  sale  will  be  presumed  to  know  of  the 
existence  of  prior  incumbrances. 

6.  A  bill  by  a  mortgagor  to  recover  the  sur- 
plus proceeds  of  foreclosure  alleged  the  prior 
purchase  of  the  equity  of  redemption  by  a  judg- 
ment creditor  at  his  own  execution  sale;  that 
the  mortgagor  had  arranged  with  such  creditor 
to  redeem:  that  the  attorneys  and  agents  of  the 
mortgagees  called  npon  the  mortgagor,  and  en- 
deavored to  purchase  her  interest,  wiiich  was 
refused,  she  informing  them  that  she  expected  to 
settle  the  mortgages,  and  that  they  had  called 
on  the  judgment  creditor  and  endeavored  to  pur- 
chase his  interest,  and  he  had  refused  to  deal 
with  them,  stating  that  they  must  get  sn  order 
from  the  mortgagor  for  a  deed  before  he  could 
convey  to  them;  that  afterwards  they  repre- 
sented to  such  creditor  that  they  were  acting; 
for  the  mortgagor's  benefit,  and  secured  a  deed 
on  such  representation.  Held,  that  notice  to  the 
mortgagees  of  the  mortgagor's  equitable  title, 
arising  from  the  agreement  with  the  judjcmeut 
creditor  for  redemption,  was  sufficiently  alleged. 

Bill  by  Mary  E.  Throckmorton  against 
Hugh  O'Reilly  and  others.  On  demurrer. 
Demurrer  overruled. 

Aaron  E.  Johnson,  for  oomplalnant, 
Charles  J.  Boe,  for  demnrrants. 

PITNEY,  V.  a  The  object  of  the  bill, 
briefly  stated,  is  to  recover  from  the  defend- 
ants a  sum  of  upwards  of  $7,000  received 
by  them  as  part  of  the  surplus  money  aris- 
ing from  the  sale  under  foreclosure  of  cer- 
tain premises  belonging  to  the  complahiant, 
or  such  other  relief  as  the  circumstances 
may  Jnstlfy.  The  mode  In  which  it  is  char- 
ged tli«  defendants  become  liable  to  pay  thta 
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money  la  that  the  legal  title  to  the  equity 
of  redemption  of  the  mortgaged  pDemlaea 
was  veBted  In  one  Van  Note,  who  held  It 
as  security  for  a  sun  of  about  $1,200  due 
from  complainant,  and  that  Van  Note  held 
such  equity  In  trust  for  complainant,  subject 
to  bis  lien  for  the  sum  Just  mentioned,  and 
that  the  defendants  herein  procured  said 
Van  Note,  by  false  pretenses,  to  make  a 
conTeyance  of  such  equity  of  redemption  to 
the  defendant  Patrick  J.  Rellly,  who  holds 
It  In  trust  for  the  other  defendants;  that 
thereupon  the  property  was  brought  to  sale 
onder  foreclosure,  and  produced  the  sum  of 
116,300,  amounting  to  18,419.56  over  and 
aboTe  the  amount  due  for  all  prior  incum* 
brances  and  the  costs  and  expenses  of  the 
sale;  and  that  then,  by  petition  presented 
by  said  Beilly,  and  without  notice  to  the 
complainant,  who  was  a  party  defendant  to 
foreclosure  proceedings,  and  bad  appeared 
therein  by  solicitor,  the  defendants  procured 
from  iiSe  chancellor  an  order  that  said  Rellly 
might  'oe  excused  from  paying  said  surplus 
money  to  the  sberUf,  and  that  the  sheriff 
sbonld  take  Us  receipt  for  the  same. 

The  facts  set  out  in  the  bill  may  be  stated 
more  in  detail  as  follows:  The  title  of  the 
complainant  to  tlie  equity  of  redemption  is 
set  forth  with  great  and  unnecessary  detail. 
Tbe  property  in  question  comprises  three  lots 
adjoining  each  other,  and  fronting  on  Broad- 
way, in  the  city  of  Long  Branch,  and  upon 
St  is  a  valuable  building,  used  as  a  hotel  and 
boarding  house,  and  known  as  the  "Bock- 
well  Hotel,"  and,  by  the  allegation  of  the 
bill,  was  worth  at  one  time  $20,000.  The 
eomptainant  and  her  husband  mortgaged  the 
same  to  the  defendants  herein,  or  their-  pred- 
ecessors in  title,  and  the  same  became  sub- 
ject to  tax  titles  held  by  one  Oreen,  which 
incumbrances  and  tax  titles  amounted  on 
the  26th  of  April,  1901,  as  computed  by  the 
master  in  the  foreclosure  suit  thereon,  in 
the  aggregate,  to  $7,615.18.  In  addition  to 
that  Indebtedness,  the  complainant,  subse- 
quent to  such  mortgage,  had  become  indebt- 
ed to  two  or  three  IndiTlduala,  Including  the 
said  Van  Note,  and  three  small  Judgments 
had  been  recoyered  against  her  In  and  be- 
fore August,  1890.  These  Judgments  amount- 
ed In  the  aggregate  to  less  than  $700,  and  all 
became  vested  in  Van  Note.  He  caused  tbe 
property  to  be  advertised  for  sale  under 
common-law  execution  on  said  Judgments 
on  the  80th  of  July,  1900,  and  on  that  day 
they  were  sold  and  stricken  off  to  Van  Note 
by  the  sheriff  for  the  sum  of  $734.28.  On 
tbe  2d  of  August,  1900,  the  sheriff  made  a 
deed  to  Van  Note  for  tbe  premises,  which 
was,  of  course,  subject  to  the  mortgage  in- 
cumbrances and  tax  titles  preTlously  men- 
tioned. At  that  time  the  premises  were 
worth  at  least  $7,500  above  all  incumbran- 
ces. After  the  making  and  recording  of  this 
deed  to  Van  Note  on  the  4th  of  October, 
1900,  the  defendants  O'Reilly  and  Skelly 
filed  tlielr  bill  to  foreclose  their  mortgages} 


made  ibe  defendant  and  her  husband  parties 
defendant,  as  owners,  or  otherwise  interest- 
ed in  the  premises:  and  also  made  Van  Note 
a  party  by  reason  of  bis  sheriff's  deed,  Hie 
complainant  lived  in  New  York  City,  and 
was  proceeded  against  therein  as  an  absent 
defendant,  and  received  no  notice  whatever 
of  the  proceedings  until  after  the  time  for 
answering  had  expired,  and  then  employed 
a  firm  of  solicitors  in  Jersey  City,  who  en- 
tered an  appearance  for  her,  but  made  no 
defense,  and  did  not  set  up  her  equitable 
tide.  A  decree  pro  confesso  was  taken  In 
the  foreclosure  suit  in  March,  1901.  An  or- 
der of  reference  was  made  to  Master  Boa 
to  compute  the  amount  due  on  the  mort- 
gages and  the  tax  titles,  and  to  state  the 
priority  of  the  claims.  He  made  a  report  on 
the  26th  of  AprU,  1901,  shovrlng  that  the 
amount  due  for  taxes  and  interest  on  the 
mortgage  was,  as  I  have  stated,  $7,616.86. 
Execution  was  Issued  in  the  usual  terms, 
directing  the  surplus  money  over  and  above 
tliat  amount  be  paid  into  court  The  prop- 
erty was  bid  for  and  purchased  by  the  de- 
fendant Patrick  J.  Beilly  for  the  sum  of 
$16,300. 

Previous  to  that,  and  pending  tbe  fore- 
closure proceedings,  the  complainant  applied 
to  Mr.  Van  Note  for  relief  against  his  pur- 
chase; and,  as  special  objection  is  made  to 
this  part  of  the  bill,  I  wlU  transcribe  its  lan- 
guage: "And  your  oratrlx  further  shows  that 
after  the  purchase  of  said  premises  by  said 
Clarence  O.  Van  Note,  under  his  Judgments, 
as  above  set  forth,  on  the  30th  day  of  July, 
1900,  your  oratrlx  endeavored  to  settie  with 
said  Clarence  O.  Van  Note,  and  to  pay  him 
the  money  due  him  under  Ma  said  Judgments 
and  for  his  said  costs,  and  have  him  con- 
vey to  your  oratrlx  all  his  right,  titie,  and 
interest  in  the  said  premises;  and  she  fur- 
ther shows  that  said  Clarence  O.  Van  Note 
held  said  premises  and  claimed  them  as  his 
own.    And  your  oratrlx  further  shows  that 

on  or  about  the  day  of  July,  1901, 

and  a  few  days  prior  to  the  3d  day  of  Au- 
gust, 1901,  and  prior  to  the  6th  day  of  Au- 
gust, 1901,  the  day  of  said  foreclosure  un- 
der said  mortgages,  the  said  Clarence  O. 
Van  Note  had  agreed  upon  a  certain  sum 
which  he  would  accept,  and  convey  to  your 
oratrlx  said  premises  upon  the  payment, 
which  sum  was,  as  near  as  your  oratrlx  can 
remember,  about  twelve  hundred  dollars; 
and  your  oratrlx  shows  that  thereafter  the 
said  Clarence  Q.  Van  Note  held  said  prem- 
ises only  as  security  for  said  sum  of  money 
so  agreed  upon  by  him,  and  only  for  the  pur- 
pose of  conveying  them  to  your  oratrlx  upon 
the  payment  of  said  sum  of  money." 

It  is  alleged  that  this  does  not  show  an 
equitable  title  in  the  complainant,  for  sev- 
eral reasons.  First,  because  It  does  not 
show  that  any  writing  showing  the  trust 
was  signed  by  Mr.  Van  Note.  But  this  is 
clearly  unnecessary.  The  statute  does  not 
require  that  a  trust  of  land  should  be  orlg* . 
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Inally  created  by  writing,  but  only  that  It 
skall  be  proved  by  sucb.  So  that  it  is  well 
settled  that  a  statement  In  writing  made  by 
a  party  long  after  the  original  transaction, 
admitting  that  he  holds  land  in  trust  for 
another,  is  sufficient  proof  of  the  existence 
of  the  trust.  Here,  while  the  allegation  un- 
der consideration  is  couched  in  inartistic  lan- 
guage, yet  I  think  it  sufficiently  asserts  that 
Van  Note  had  agreed  with  the  complainant 
to  permit  her  to  redeem  the  premises  within 
a  reasonable  time  upon  the  payment  to  him 
of  the  sum  of  |1,200  or  thereabouts.  Wheth- 
er the  complainant  will  be  able  to  prove  tbat 
allegation  in  such  manner  as  to  satisfy  the 
statute  of  frauds  at  the  hearing,  it  is  not 
necessary  at  this  time  to  consider. 

The  next  objection  Is  that  the  agreement 
with  Van  Note  was  made  long  after  tb« 
title  was  vested  in  him,  and  there  was  no 
consideration  for  such  agreement  Bpt  the 
circumstances  of  the  case  must  be  taken 
into  consideration.  Here  Van  Note,  a  judg- 
ment creditor  for  less  than  $800,  had  pur- 
chased an  equity  of  redemption  worth  f8,S00 
for  the  paltry  sum  of  $750.  Now,  in  the 
absence  of  gross  laches  on  the  part  of  the 
complainant,  which  does  not  here  appear, 
the  inadequacy  of  consideration  Is  so  great 
as  to  shock  the  conscience,  and  to  give  the 
complainant,  as  against  Van  Note,  a  clear 
standing  in  a  court  of  equity  to  be  relieved 
upon  equitable  terms  from  that  sale. 

The  complainant  was,  as  stated  in  the  bill, 
straitened  for  money,  and  not  in  a  condition 
to  either  pay  the  judgment  before  the  sale, 
or  to  immediately  tender  Mr.  Van  Note  the 
amount  of  his  debt  and  costs;  but  she  did 
see  him,  and  she  did  agree  with  him  that 
she  would  pay  him  $1,200,  or  thereabouts, 
to  be  reinstated  with  her  title,  and  the  con- 
sciousness <m  his  part  that  she  bad  that 
equitable  standing  to  redeem  the  property 
upon  equitable  terms  was  sufficient  consid- 
eration, if  any  was  needed,  for  the  contract 
which  Van  Note  made,  to  allow  her  to  re- 
deem the  premises.  Moreover,  I  am  by  no 
means  sure  that  any  acknowledgment  or 
promise,  either  oral  or  In  writing,  on  the 
part  of  Van  Note,  was  necessary  in  order 
to  establish  complainant's  equity  against 
him.  A  strong  argument  may  be  advanced 
in  support  of  the  position  tliat  such  equity 
arose  out  of  the  facts  stated  in  the  bill, 
other  than  the  negotiations  between  com- 
plainant and  Van  Note  for  reconveyance. 

Another  objection  made  is  that  no  time 
was  fixed  between  the  complainant  and  Van 
Note  for  such  redemption.  But  none  was 
necessary,  If  it  be  true  that  Van  Note  held 
the  premises  in  trust  for  the  complainant. 
The  implication  would  be  that  she  should  re- 
deem within  a  reasonable  time  or  on  demand. 
The  allegations  of  the  bill  and  the  result 
of  the  final  sheriff's  sale  under  foreclosure 
show  that  Mr.  Van  Note  was  perfectly  safe, 
and  In  no  danger  of  losing  his  money,  and 
might  well  be  content,  aa  it  Is  fairly  Infera- 


ble be  was,  to  Indulge  the  complainant  in 
the  matter  of  time,  and  enable  her  to-  make 
her  financial  arrangements  to  satisfy  his 
claim.  Besides,  the  presumption  is  that  Mr. 
Van  Note  knew  tbat  there  were  prior  incum- 
brances on  the  property,  and  that  in  case 
of  foreclosure  and  sale  he  would  be  perfect- 
ly safe  to  receive  tils  money.  His  forbear- 
ance does  not  destroy  her  equity.  I  think, 
then,  that  the  allegation  of  her  equitable  title 
is  sufficient 

The  bill  further  alleges  that  for  several 
days  prior  to  the  sheriff's  sale  under  fore- 
closure, which  took  place  on  the  5th  of  Au- 
gust, 1901,  Mr.  Duffy,  the  solicitor  of  the 
complainants  in  the  foreclosure  suit,  who  are 
the  defendants  herein,  and  one  McK.,  a  mem- 
ber of  the  bar,  and  one  Hugh  O'Reilly,  Jr., 
son  of  one  of  the  defendants  herein,  called 
upon  her  and  endeavored  to  purchase  her  in- 
terest in  the  premises,  and  that  complainant 
refused  to  settle  with  them  or  convey  her 
interest  to  them,  and  informed  them  that  she 
was  the  owner  of  the  premises,  and  expected 
to  be  able  to  settle  the  mortgages  and  the 
Incumbrances  against  the  same;  and  sbe 
says  that  at  that  time  she  was  endeavoring 
to  procure  the  money  to  pay  all  the  in- 
cumbrances. And  the  bill  further  alleges 
that  those  persons  came  to  her  on  behalf 
and  as  the  agents  of  the  defendants  herein. 

After  falling  to  purchase  the  complain- 
ant's right  in  the  premises,  the  bill  alleges 
that  tbe  same  persons,  on  the  Sd  of  August, 
two  days  before  the  sale,  called  upon  Van 
Note  and  endeavored  to  purchase  his  inter- 
est In  the  premises;  that  they  had  previously 
called  on  Van  Note  for  the  same  purpose, 
and  that  he  had  refused  to  deal  with  them, 
stating  to  them  that  they  must  get  an  or- 
der from  the  complainant  for  such  deed  be- 
fore be  could  make  any  deed  to  them,  which 
was  the  occasion  of  their  visit  to  complain- 
ant; and  that  on  the  8d  of  August,  having 
failed  to  agree  with  the  complainant,  and 
having  been  notified  by  Van  Note  that  he 
would  not  deal  with  them,  except  by  con- 
sent of  the  complainant,  they  stated  to  Van 
Note  that  they  were  acting  as  representa- 
tives of  tbe  complainants  in  said  suit,  but 
"for  the  benefit  of  and  in  the  interest  of 
your  oratrix,  and  requested  him  to  make  a 
deed  for  his  interest  in  said  premises  to  sucb 
person  as  they  should  name,  and  offered  to 
pay  him  for  making  said  deed  the  sum  of 
$1,200,  or  thereabouts,  which  he  had  agreed 
to  take  from  yonr  oratrix  in  settlement  of 
his  claim,  and  they  further  represented  to 
him  that  said  deed  would  be  for  the  benefit 
of  your  oratrix,  and  would  protect  her  and 
secure  her  interest  in  said  premises,  at  and 
after  said  foreclosure  sale,  and  would  secure 
her  the  surplus  arising  from  such  sale.  And 
your  oratrix  further  shows  that  said  Clar- 
ence O.  Van  Note,  believing  that  the  said 
Joseph  A.  Duffy,  Patrick  McKenna,  and 
Hugh  O'Reilly,  Jr.,  came  from  the  complain- 
ants In  said  cause,  and  were  acting  tor  tbe 


Digitized  by 


Google 


N.J.) 


GREY  T.  MORRIS  &  CTTMMINOS  DRBDGINO  OO. 


59 


interest  and  benefit  of  your  oratrlz,  and 
would  protect  her  Interest  In  said  premises, 
and  -would  pay  and  secure  to  her  the  surplus 
realized  at  said  sale,  after  paying  all  the 
Uena  and  Incumbrances  against  said  prem- 
ises and  costs  of  suit,  and  the  sum  of  money 
he  should  receive,  made  and  executed  a  deed 
for  said  premises  to  one  Patrick  Rellly,  whom 
they  named,  for  which  deed  they  paid  him 
the  sum  of  $1,200,  or  thereabouts.  And 
your  orator  shows  that  the  said  Clarence  G. 
Van  Note  executed  deed  under  the  promise 
that  the  same  would  operate  in  the  interest 
and  for  the  benefit  of  your  oratrlx." 

The  bill  further  states  that  Patrick  J. 
Beilly,  the  grantee  of  said  deed,  purchased 
the  premises  at  the  foreclosure  sale  for  $16,- 
30O;  and  on  the  14th  of  August  he  presented 
a  petition  to  this  court,  claiming  tliat,  under 
the  deed  which  he  had  received  a  few  days 
before  from  Van  Note,  he  was  the  owner  of 
the  premises,  and  entitled  to  the  surplus 
from  the  sale  thereof  after  paying  the  de- 
cree  and  costs,  and  asking  that  the  sherlflC 
who  conducted  the  sale  should  be  permitted 
to  accept  his  order  or  receipt  for  said  balance 
of  surplus;  that  in  that  proceeding  he  was 
assisted  by  the  lawyer,  McK.,  who  assisted 
the  other  parties  above  named  in  procuring 
the  conveyance  from  Van  Note  by  pretending 
to  act  In  the  interest  of,  and  for  the  benefit 
of,  the  complainant.  And  a  reference  was 
made  on  that  petition  to  Master  Roe,  who 
reported  upon  the  matter,  and  by  his  report 
showed  a  balance  of  the  proceeds  of  the  sale 
after  payment  of  the  taxes.  Hens,  and  all 
incumbrances,  of,  $8,419.55;  and  on  the  20th 
of  August  the  chancellor  made  an  order, 
based  on  the  report  of  Master  Roe,  which 
directed  the  sheriff  to  accept  the  receipt  or 
order  of  Patrick  J.  Rellly  as  payment  for 
the  balance  of  the  surplus  money  under  the 
sale. 

The  bill  alleges  that  no  notice  of  that  pro- 
ceeding before  the  master  was  given  to  the 
complainant  or  her  solicitor,  although  their 
addresses  were  well  known  to  the  defend- 
ants and  to  McK.  and  Duffy,  the  solicitors 
of  the  complainant  in  the  foreclosure  suit. 
The  bill  further  alleges  that  Patrick  J.  Rell- 
ly, who  took  the  title  from  Van  Note,  was 
the  mere  figurehead  for  the  other  defendants 
herein,  who  were  the  complainants  in  the 
foreclosure  suit  and  that  Duffy  and  McK., 
with  Rellly,  acted  for  the  defendants;  that 
they  (the  defendants)  were  the  principals, 
and  secured  the  benefit  of  the  whole  trans- 
action; and  that  the  whole  surplus  money  of 
$8,419.55,  except  $1,200  paid  to  Van  Note, 
really  belonged  to  the  complainant  The 
bill  further  charges  that  the  report  of  Master 
Roe,  providing  for  the  disposition  of  the  sur- 
plus money,  was  procured  by  a  fraud  on  the 
practice  of  the  court  The  prayer  Is  that 
the  defendants  may  be  declared  to  be  liable 
to  pay  that  sum  to  the  complainant  and 
that  she  may  have  other  relief. 

The  objection  made  to  this  part  of  the  bill 


Is  that  it  does  not  sufficiently  state  notice  to 
the  defendants  of  complainant's  equitable 
title.  But  it  seems  to  me  that  the  mere  read- 
ing of  the  bill  shows  that  that  objection  has 
no  foundation.  It  alleges  that  before  de: 
fendants  purchased  from  Van  Note  they  were 
told,  not  only  by  Van  Note,  but  also  direct- 
ly by  complainant  that  she  was  the  equita- 
ble owner  of  the  premises,  subject  to  the 
amount  due  Van  Note,  and  their  appllciation 
to  purchase  her  rights  was  itself  an  admis- 
sion that  she  had  some  rights,  and,  if  so, 
then  she  should  have  had  notice  of  the  pro- 
ceeding before  the  master  to  determine  the 
ownership  of  the  surplus  money.  In  short 
the  statement  of  the  case  shows  a  fraud 
practiced  by  the  defendants  on  the  com- 
plainant by  means  of  false  representations 
to  Van  Note,  and  by  a  fraud  upon  the  prac- 
tice of  the  court,  In  falling  to  give  the  com- 
plainant notice  of  the  proceedings  before  the 
master  to  dispose  of  the  surplus  money. 

I  will  advise  an  order  overruling  the  de- 
murrer, with  costs,  with  leave  to  the  de- 
fendants to  answer  within  20  days. 


(M  N.  J.  B.  665) 

6RKT,  Atty.  Oen.,  v.  MORRIS  &  GUM- 
MINGS  DREDGING  CO. 
(Court  of  Chancery  of  New  Jersey.     May  16, 
1903.) 

EQinTT-^niRISDICTION— LBASB  BT  STATB  OP 
LANDS  UNDER  WATER-SUIT  TO  ANNUlr- 
OWNKRSHIP  OF  SHORE  FRONT— KVIDKNCE>— 
ADVERSE  POSSESSION— CHANGE  OF  HIGH- 
WATER  LINE  —  RESERVATION  OP  WATER 
RIGHTS. 

1.  Equity  has  jurisdiction  of  an  information 
by  the  state  to  annul  a  leaBo  of  its  lands  under 
water  on  the  ground  that  the  lessee  was  not  the 
owner  of  the  shore  front,  but,  with  knowledge 
of  the  facts,  had  suppressed  them,  and  that  the 
lease  was  conditioned  to  be  void  if  he  was  not 
such  owner. 

2.  Where  one  at  the  time  of  receiving  a  lease 
from  the  state  of  its  land  under  water  was  the 
owner  of  the  shore,  and  so  entitled  to  the  lease, 
the  state  cannot  avoid  it  because  another  after- 
wards acquired  title  by  adverse  possession  to 
the  shore. 

3.  Where  one  selling  land  reserves  a  strip 
along  the  shore,  above  which  ordinary  high 
water  does  not  come,  his  right  as  against  his 
vendee,  to  a  lease  from  the  state  of  the  land 
under  water,  is  not  lost  by  the  ordinary  high- 
water  line  rising  above  such  strip. 

4.  Evidence  in  an  action  by  the  state  to  an- 
nul a  lease  of  lands  uuder  water,  on  the  ground 
that  defendant  was  not  the  owner  of  the  shore 
front,  held  to  show  that  be  was  such  owner, 

5.  Where  the  state  makes  a  lease  of  lands 
under  water,  conditioned  to  be  void  if  the  lessee 
is  not  the  owner  of  the  shore  front  It  may  be 
avoided,  he  not  being  such  owner,  though  by 
his  deed  of  the  shore  front  he  had  reserved  the 
water  rights,  even  if  he  is  entitled  to  obtain  a 
lease  of  such  lands  as  against  his  vendee. 

Information  by  Samuel  H.  Grey,  Attorney 
General,  against  the  Morris  &  Cummings 
Dredging  Company.  Heard  on  information, 
answer,  replication,  and  proofs.  Information 
dismissed. 

J.  E.  Howell,  for  Informant  Undley  M. 
Garrison,  for  defendant 
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BMERT,  V.  O.  The  Attorney  General,  on 
behalf  of  the  state,  files  this  Information  for 
the  purpose  of  annulling  a  lease  of  the  state's 
lands  under  water  in  New  York  Bay,  made 
to  the  defendant  by  the  riparian  commlsslon- 
'ers  nnder  the  riparian  acts.  The  application 
for  tbe  grant  or  lease  made  by  the  defend- 
ant, dated  April  11,  1881,  covered  a  shore 
front  of  about  2,500  feet,  the  whole  of  which 
was  alleged  to  belong  to  the  defendant  In 
fee,  and  to  be  in  Its  possession.  Upon  this 
application  a  grant  was  made  by  the  riparian 
commissioners  on  April  30,  1881,  for  the  lands 
under  water  in  front  of  tbe  whole  lands,  of 
which  defendant  claimed  to  be  shore  owner. 
The  lease  was  perpetual,  for  tbe  annual  ren- 
tal of  $4,233.60  for  the  entire  lands,  with  a 
purchase  price  of  $64,080  as  compensation  for 
conveyance  free  from  rent  The  lease  recites 
defendant's  ownership  of  the  sbwe  in  front 
of  which  the  leased  lands  lay,  and  the  ap- 
plication for  a  lease  to  it  as  shore  owner 
under  tbe  riparian  acts.  It  contained  cove- 
nants on  the  part  of  the  state  not  to  give 
any  grant  or  license  to  any  other  person  or 
corporation  affecting  the  lands  leased.  This 
proviso,  however,  followed  the  covenants,  and 
concluded  the  terms  of  the  lease:  "Provided 
also  nevertheless,  that  if  the  said  party  of 
the  second  part  is  not  tbe  owner  of  tbe  lands 
adjoining  the  lands  under  water  hereby  con- 
veyed, then  and  in  that  case  this  conveyance 
and  lease,  so  far  as  the  same  binds  the  state 
and  all  covenants  herein  on  the  part  of.  the 
state,  shall  be  void."  The  information  al- 
leges that  as  to  a  shore  front  of  about  240 
feet  of  shore,  in  front  of  which  lands  under 
water  were  included  In  this  grant,  the  de- 
fendant was  not  the  shore  owner,  but  that 
one  Joseph  W.  Hancoz,  under  whom  relator 
claims,  was  the  shore  owner,  and  that  the 
grant  or  lease  was  made  to  defendant  with- 
out notice  to  Hancox  as  required  by  the 
riparian  acts.  Hancoz  conveyed  the  tract 
claimed  to  be  on  the  shore  front  to  the  re- 
lator on  September  1, 1882,  and  this  informa- 
tion, on  its  relation,  was  filed  on  October  11, 
1899.  The  information  alleges  that  Hancoz 
was  the  owner  of  this  portion  of  the  shore 
In  front  of  which  the  lands  were  leased,  that 
the  defendant  had  no  right  or  title  or  interest 
therein,  that  its  representation  in  tbe  applica- 
tion that  it  was  tbe  owner  of  all  the  shore 
lands  was  not  true,  and  tbat  tbe  defendant, 
with  full  knowledge  of  the  facts  as  to  owner- 
ship, suppressed  them.  Tbe  grant  is  alleged 
to  be  void,  and  a  cloud  upon  the  title  to  the 
lands  under  water  included  therein;  and  the 
Information  prays  a  decree  tbat  the  lease  may 
be  declared  null  and  void,  and  the  cloud  on 
the  state's  title  to  tbe  lands  therein  described 
may  be  removed.  The  information  appears 
to  claim  the  avoidance  of  the  entire  grant, 
and  not  merely  of  the  portion  in  front  of  the 
lands  claimed  to  belong  to  relator.  No  al- 
legation Is  made  in  the  information  as  to  the 
payments  of  rents  under  the  lease.  Neither 
U  there  any  tender  or  offer  to  return  any 


portion  of  the  rents  received.  The  answer 
denies  Hancoz's  ownership  of  the  shore  front, 
as  claimed  by  the  relator,  and  asserts  its  own 
title  as  shore  owner,  at  tbe  time  of  the  lease, 
to  the  entire  shore  in  front  of  which  tbe 
lands  under  water  were  leased.  It  sets  ap 
also  the  payment  by  defendant  to  tbe  state 
of  over  ?78,000  as  rentals  for  the  property, 
and  the  expenditure  by  defendant  of  large 
sums  of  money  In  filling  in  tbe  lands  under 
water.  The  knowledge  of  Hancoz  and  of  tbe 
relator,  for  many  years,  tbat  tbe  riparian 
lease  in  front  of  the  lands  claimed  by  relator 
had  been  made  to  defendant,  and  tbat  de- 
fendant was  paying  the  rentals  and  tbe  ex- 
pense of  filling  in  the  lands,  is  further  set 
up  as  an  estoppel  or  bar  against  questioning 
the  lease.  As  to  the  right  of  Haucoz  or  re- 
lator as  shore  owners,  the  defendant  further 
sets  up  tbat  in  the  deed  to  Olemeut  D.  Han- 
cox, tbe  predecessor  of  Joseph  Hancoz  in 
title,  conveying  to  him  on  July  1,  1863,  tbe 
tract  of  land  which  relator  claims  to  bound 
on  the  shore.  It  was  agreed  between  tbe 
grantee,  Clement  D.  Hancox,  and  his  grantor, 
Cceorge  W.  Howe,  who  then  owned  all  the 
shore  front  subsequently  acquired  by  the  de- 
fendant, tbat  tbe  grantor  reserved  to  himself 
and  bis  legal  represeutatives  the  water  rights 
in  front  of  said  lands  in  New  York  Bay,  and 
the  right  to  dock  out  and  reclaim  the  same, 
as  far  as  they  might  desire,  to  their  own  use, 
benefit,  and  behoof,  forever.  These  water 
rights,  it  is  alleged,  have  been  expressly  re- 
served in  all  of  the  subsequent  deeds  and 
mortgages  of  tbe  lands  conveyed  to  Clement 
D.  Hancoz,  and  were  reserved  in  the  con- 
veyance to  relator.  DefendiEint  claims  to  have 
succeeded  to  all  of  Howe's  rights,  and  tbat 
at  the  time  of  Howe's  conveyance  to  Hancox, 
on  July  1,  1863,  the  line  of  the  shore  did  not 
reach  the  tract  conveyed. 

Three  questions  were  argued  at  the  bear- 
ing, and  are  to  be  considered:  (1)  Whether 
this  court  has  jurisdiction  to  annul  the  grant 
in  a  proceeding  of  this  character;  (2)  wheth- 
er tbe  relator's  predecessors  in  title  were  the 
owners  of  tbe  shore  front,  as  claimed,  either 
In  1863,  at  the  time  of  the  original  severance 
of  tbe  title  to  the  riparian  lands,  by  tbe  deed 
from  Howe  to  Clement  D.  Hancoz,  or  at  the 
time  of  the  riparian  grant  in  1881;  and  (3) 
the  effect  of  the  reservation  of  water  rights 
to  the  grantor  Howe  upon  the  lease  in  ques- 
tion. Upon  these  points  1  reach  the  follow- 
ing conclusions: 

1.  The  question  of  jurisdiction  in  equity  to 
annul  grants  of  this  character,  alleged  by  the 
state  to  bave  been  obtained  by  a  person  not 
shore  owner,  and  by  a  willful  suppression  of 
facts  or  false  representation,  is  discussed 
and  decided  by  Chancellor  Magie  in  Attorney 
General  ex  rel.  (My  of  JQllzabeth  v.  Central 
R..R.  of  N.  J.  (1901)  ei  N.  J.  Eq.  259,  48  Atl. 
347.  The  jurisdiction  is  maintained,  and 
the  only  further  observation  to  be  made  is 
that  in  the  present  case  there  is  tbe  additional 
circumstance  that  by  the  vtoyiao  tbe  lease 
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to  expresdy  declared  to  be  void,  as  against 
the  state,  if  the  lessee  Is  not  the  owner  of 
tbe  lands  adjoining  the  lands  under  water. 
Tbls  proviso  concludes  defendant  as  to  the 
materiality  of  the  representation  of  owner- 
ship, and  as  to  the  right  of  the  state  to 
avoid  the  lease  by  reason  of  its  falsity.  If 
the  method  or  proceeding  selected  by  the 
state  to  carry  into  effect  its  right  of  avoiding 
the  lease  is  a  bill  in  equity  to  annul  the  lease, 
the  state  may,  under  this  method,  be  subject 
to  the  application  of  equitable  rules,  ap- 
plicable to  private  suitors,  as  to  the  terms 
upon  which  relief  may  be  granted,  including 
repayment  of  rentals  or  other  disbursements; 
but  these  equities,  if  they  exist,  are  matters 
for  adjustment  by  final  decree,  and  do  not 
touch  the  question  of  jurisdiction.  Attorney 
Oeneral  v.  Central  B.  Oo.,  supra.  ▲  bill  or 
Information  in  equity  by  the  state  to  annul 
a  grant  or  patent  is  a  int>ceeding  more  fa- 
vorable to  the  grantee  than  an  annulment  of 
the  grant  by  the  making  by  the  state  of  a 
subsequent  grant  to  another,  in  the  exercise 
at  its  claim,  and  is  the  usual  method  followed 
In  such  cases  in  the  American  courts,  where 
the  state  itself  contests  in  legal  proceedings 
the  right  to  annul  the  grant  Stone  v.  United 
States,  2  Wall  526,  17  L.  Bd.  765;  United 
SUtes  v.  Budd.  144  U.  S.  164. 12  Bup.  Ct.  675, 
36  Lw  Ed.  884;  People  v.  Colgate,  67  N.  Y.  612; 
22  A.  &  E.  Ency.  (Ist  Ed.)  67.  In  the  present 
case  the  riparian  commissioners,  on  the  ap- 
plication made  to  them  by  the  relator  in 
March,  1809,  for  a  riparian  grant  as  shore 
owner  of  the  lands  in  question,  declined  to 
make  the  grant  because  of  the  previous  g^nt 
to  the  defendant  as  shore  owner,  and  de- 
clined to  decide  this  disputed  question  of 
fkct.  Tbe  evidence  submitted  at  this  hear- 
ing In  relation  to  the  shore  line  and  the 
ownership  of  the  shore  clearly  illustrates  the 
propriety  of  this  action  of  the  commissioners 
in  refusing  to  decide  this  question.  I  con- 
clude, therefore,  that  upon  the  facts  alleged 
In  this  information  the  court  has  jurisdiction 
to  decide  whether  the  defendant,  at  the  time 
«f  the  lease  of  the  lands  under  water,  was 
the  riparian  owner  to  whom  the  commission- 
as  were  authorized,  under  the  statute,  to 
make  the  lease,  and  whether  the  representa- 
tion of  ownership,  as  to  the  portion  of  the 
lands  claimed  by  the  relator,  was  false  in 
fact.  If  the  relator  or  its  predecessor  in 
title  was  the  riparian  owner,  then,  under  the 
riparian  act  of  March  81,  1869,  {  8  (Oea  St 
p.  2788),  it  was,  as  such  owner,  entitled  to 
six  niimths'  notice  of  the  application,  and, 
no  notice  having  been  given,  the  grant  would 
have  been  ultra  vires  and  void.  Attorney 
General  v.  Oentral  B.  0>.,  supra.  This  pro- 
vision as  to  six  months'  notice  to  the  shore 
owners,  under  the  eighth  section  of  the 
riparian  act  Is  still  in  force;  and  the  act  of 
March  27,  1874  (Gen.  St  p.  2791),  operates 
only  to  change  the  eighth  section  by  chan- 
ging tbe  number  of  the  olBcers  authorised 
to  make  the  grant,  and  the  powers  of  the 


commissioners  as  to  fixing  compensation. 
The  supplement  of  March  27,  1874,  has  full 
operation,  by  this  construction,  and  is  not 
to  be  construed  as  repealing  the  piovisionB 
of  the  eighth  section,  requiring  notice  to  the 
shore  owners  before  grant  to  any  other  aii- 
plicant  It  is  admitted  that  no  notice  of  the 
defendant's  application  for  a  lease  was  given 
to  relator's  predecessor  in  title,  and  the  next 
question,  therefore,  is  whether  the  relator 
was  the  shore  owner  of  portion  of  the  lands, 
as  all^^ged  in  the  information. 

2.  The  dispute  as  to  the  shore  front  cov- 
ered by  defendant's  lease  extends  only  to 
tbe  portion  thereof  claimed  to  be  the  easterly 
boundary  of  a  lot  or  tract  owned  by.  the 
relator.  This  tract  was  conveyed  to  Clement 
D.  Hancox,  relator's  predecessor  in  title,  by 
George  W.  Howe,  by  deed  dated  July  1, 
1863.  The  tract  lies  on  the  southerly  side 
of  a  public  street  called  "Chapel  Avenue," 
running  from  the  Morris  Canal  easterly  to 
New  Xork  Bay,  and  at  the  end  of  the  street 
there  was  then  a  wharf  or  dock  extending 
into  the  bay.  At  the  time  of  the  conveyance 
Howe  was,  and  since  Novemlier,  1864,  had 
been,  the  owner  of  the  lands  between  the 
Morris  Oanal  and  the  New  Tork  Bay,  on 
both  the  north  and  south  sides  of  Cbapel 
avenue.  - 

Howe^s  deed  to  Clement  D.  Hancox  of  July 
1,  186S-,  conveyed  a  rectangular  lot  on  tbe 
south  side  of  Chapel  avenue,  169  feet  front 
by  217^  feet  deep.  T|)e  easterly  boundary 
was,  according  to  the  description  in  the  deed, 
169  feet  from  and  parallel  with  the  western 
boundary,  with  which  the  description  com- 
menced; and  the  first  question  on  this  branch 
of  the  case  Is  whether,  when  properly  lo- 
cate according  to  the  description  in  the 
deed,  the  easterly  boundary  of  the  lot  ran 
to  the  edge  of  a  bdlkhead  then  erected  on  the 
property,  or  whether  the  easterly  line  was 
located  within  the  bulkhead,  and  six  feet 
therefrom.  The  bulkhead  itself,  although 
then  in  existence  and  a  well-deflned  monu- 
ment was  not  referred  to  in  the  description. 
There  was  also  in  existence  at  the  time  of 
the  conveyance  a  small  building  on  the  south 
side  of  Chapel  avenue,  on  or  near  the  line 
of  the  avenue,  and  this  building  is  the  only 
monument  on  the  ground  expressly  referred 
to  in  the  deed  as  fixing  the  location  of  the 
westerly  line  of  the  lot  The  full  description 
was  as  follows:  "All  that  certain  lot,  piece, 
tract  or  parcel  of  land  and  premises  situate, 
lying  and  being  in  the  township  of  Green- 
ville, in  the  county  of  Hudson  and  state  of 
New  Jersey,  butted  and  bounded  as  follows: 
Commencing  on  tbe  southwesterly  side  of 
Chapel  avenue  at  a  point  where  the  easteriy 
comer  of  a  small  building  which  adjoins 
said  avenue  and  lies  southeasterly  of  the 
Morris  Canal  and  running  from  thence  soutb- 
westerly  along  the  southeasterly  side  of  said 
building  a  course  south  fifty-two  degrees  and 
eleven  minutes  west  217  feet  6  inches  to  the 
westeriy  comer  of  •  boUding  standing  on 
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the  land  hereby  conveyed;  thence  south  thir- 
ty-eight degrees  and  tventy-seTen  mlnutea 
east  one  hundred  and  aixty-nlne  feet;  thence 
north  flfty-two  degrees  and  eleven  minutes 
east  two  hundred  and  seventeen  feet  five 
Inches  to  the  southwest  side  of  CSiapel  ave- 
nue; thence  north  along  the  said  avenue 
thirty-eight  degrees  and  twenty-seven  min- 
utes west  one  hundred  and  sixty-nine  feet 
to  the  place  of  beginning.  Being  part  of  the 
premises  which  the  s^ld  parties  of  the  first 
part  purchased  from  Peter  Hi.  Dwyer  and 
easterly  of  the  Morris  Canal."  This  small 
building  fixed  for  the  beginning  comer  was 
removed  subsequent  to  the  purchase,  and 
shortly  after  the  subsequent  purchase  by 
Clement  D.  Hancox  from  Howe  on  Decem- 
ber 1,  1863,  of  the  lot  of  land  lying  on  the 
west,  upon  which  the  building  stood.  The 
building  referred  to  as  at  the  end  of  the  first 
course  in  the  deed  has  also  disappeared,  but 
this  building  is  not  referred  to  as  on  the  line 
of  the  lot,  or  fixing  its  western  boundary  at 
any  other  point  than  the  end  of  the  first  line. 
Evidence  as  to  the  precise  location  of  the 
small  building  on  Chapel  avenue  1>  offered 
by  the  productioo  of  the  transit  notes  of  a 
surveyor  now  deceased— Garret  L  Van  Home. 
These  notes  appear  to  have  been  made  by 
him  for  Capt.  Howe,  the  grantor,  on  Jane  25, 
1863,  a  few  days  before  the  conveyance. 
This  survey  shows  a  small  building  very  near 
Chapel  avenue,  a  larger  building  at  or  near 
the  southerly  and  westerly  comer  of  the 
lot,  and  the  Palisades  along  the  easterly 
boundary;  both  the  top  and  the  bottom  lines 
of  the  Palisades  being  shown.  This  survey 
appears  on  its  face  to  be  a  survey  of  the 
entire  tract  lying  aoath  of  Chapel  avenue, 
between  the  Morris  Canal  and  New  York 
Bay,  of  which  Capt  Howe  was  then  the  own- 
er; the  line  of  the  bay  being  shown  by  a 
sinuous  shore  line  lying  outside  of  the  Pal- 
isades, and  at  no  point  nearer  than  30  feet. 
Whether  this  line  is  at  high  or  low  water 
is  not  shown.  The  entire  tract  extends  on 
Chapel  avenue  297.2  feet  from  the  line  of 
the  Palisades,  and  this  tract  Is  divided  luto 
two  lots;  the  eastern  lot,  toward  the  bay, 
being  175  feet,  and  the  western  lot  being 
122.2  feet.  On  the  line  dividing  the  lots  are 
two  buildings;  the  small  building  on  Chapel 
avenue,  located  on  the  western  lot,  and  the 
southerly  or  southeasterly  side  of  which  is 
apparently  the  dividing  line  of  the  two  lots, 
and  another  larger  building,  located  on  the 
eastern  lot,  whose  westerly  side  Is  also  ap- 
parently on  the  dividing  line.  The  descrip- 
tion lays  the  western  line  of  tlie  easterly  lot 
along  the  southeasterly  side  of  the  small 
building,  but  not  along  the  westerly  side  of 
the  large  building,  which  Is  referred  to  only 
to  fix  the  end  of  the  lot  The  first  course 
in  the  deed  is  "south  flfty-two  degrees  and 
eleven  minutes  west"  In  the  survey  it  Is 
"S.  61"  06'  W.  abt."— a  vartation  of  about  1 
degree.  The  location  of  the  eastern  comer 
of  the  small  building  Is  fixed  by  measurement 


to  an  "offset  stake"  described  In  the  survey 
as  being  "13.1  from  E.  cor.  of  house,"  and 
apparently  on  a  line  with  the  soatheasterly 
side  of  the  house.  By  the  survey  the  north- 
erly side  of  the -small  building  is  very  near, 
but  does  not  actually  touch,  the  line  of  the 
highway.  If  the  beginning  point  of  the  de- 
scription be  fixed  as  the  Intersection  of  the 
line  of  the  southeasterly  side  of  this  building 
and  the  side  of  Chapel  avenue,  the  entire 
frontage  of  the  eastern  lot  shown  In  the 
survey  up  to  the  line  of  the  Palisades  is 
1T5  feet,  and  a  lot  frontage  of  169  would  fall 
within  this  line,  and  approximately  the  east- 
erly boundary  of  this  lot  would  be  a  dotted 
line  shown  on  the  survey  6  feet  to  the  west 
of  the  Palisades.  If  this  be  the  trae  line  In- 
tended by  the  deed,  Howe,  the  grantor,  re- 
tained title  for  6  feet  west  of  the  Palisades, 
and  remained  shore  owner,  without  any  ques- 
tion. 

•  Another  survey  and  map  of  the  property 
has  been  offered  In  evidence  by  the  defend- 
ant, made  by  Boper  &  Brittin,  on  May  5, 
1865,  for  Clement  D.  Hancox,  after  his  pur- 
chase of  both  the  eastern  and  western  lots 
shown  on  Van  Home's  survey.  These  sur- 
veyors (Soper  ft  Brittin)  are  also  deceased, 
but  their  transit  notes  and  map  have  been 
offered  in  evidence.  The  small  building  on 
Chapel  avenue  shovni  on  the  Van  Home 
map  of  1863  does  not  appear  on  the  Soper  & 
Brittin  survey  or  map  of  1865.  As  appears 
by  the  evidence,  the  building  had  been  used 
as  servants'  quarters  In  connection  with  a 
hotel  once  on  the  lot  sold  to  Hancox  In  July, 
1863.  The  hotel  had  been  burned  down  prior 
to  Hancox's  purchase,  and  he  erected  a  resi- 
dence on  its  Bite,  using  part  or  all  of  its 
foundation.  The  Soper  ft  Brittin  survey  and 
map  indicate,  however,  two  stakes  on  or 
near  the  soutb  side  of  Chapel  avenue,  each 
marked  on  their  map,  "Old  stake  O.  I.  V.  H." 
One  of  these  stakes  Is  at  the  line  of  the 
Palisades  and  the  other  176  feet  westerly 
therefrom,  and  approximately  near  where, 
by  the  evidence  of  witnesses,  the  small  build- 
ing stood.  The  latter  stake  is  claimed  to  be 
the  "offset  stake"  of  the  Van  Home  survey, 
and  its  location  is,  on  the  Soper  ft  Brittin 
survey,  fixed  by  measurements  or  distances 
from  the  walls  of  the  residence  erected  by 
Hancox.  This  residence  and  the  walls  are 
still  standing  on  the  same  location,  and,  al- 
though the  "offset  stake"  has  disappeared, 
its  location  can  be  now  accurately  fixed  on 
the  ground  by  the  measuremeuTs  on  the  So- 
per ft  Brittin  survey.  And  if  the  stake  des- 
ignated In  their  survey  as  the  "Old  G.  L  T. 
H.  stake"  is  tbe  offset  stake  of  Van  Home's 
survey,  the  easterly  side  of  the  building  and 
the  westerly  line  of  the  lot  can  now  be  accu- 
rately located.  The  Soper  &  Brittin  survey 
also  shows  that  the  distance  between  the  old 
stakes  called  the  "O.  I.  V.  H.  stakes"  was 
about  175  feet  snd  that  If  the  lot  was  only 
169  feet  wide,  the  easterly  boundary  fell 
within  the  Palisades,  and  left  the  ownership 
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of  the  shore  In  Howe.  Upon  the  question  of 
the  location  of  the  lot  by  its  description  in 
the  deed.  I  consider  the  Van  Home  and  So- 
per  &  Brittln  surreys  to  be  the  most  satls- 
tectory,  if  not  the  controlling,  evidence  upon 
the  point  that  the  easterly  line  of  the  lot 
conveyed  did  not  in  fact  reach  to  the  Pali- 
sades. The  criticisms  of  counsel  upon  the 
Van  Home  surrey  relate  to  points  which  do 
not,  in  my  Judgment  affect  their  reliability 
upon  the  main  question  now  involved,  viz., 
the  location  of  the  southeasterly  line  of  the 
small  building  which  was  the  westerly  line 
of  the  lot,  and  the  frontage  of  the  lot  on 
Chapel  avenue.  This  line  and  this  frontage, 
1G9  feet,  seem  to  me  to  be  satisfactorily 
made  out  by  the  Van  Home  map,  confirmed 
as  it  is  by  the  Soper  &  Brittin  map  and  sur- 
vey, and  to  show  that  the  title  of  Clement  D. 
Hancox,  under  whom  the  relator  claims,  did 
not  reach  to  the  Palisades. 

If  the  survey  of  Van  Home  and  Soper  & 
Brittln  be  rejected,  the  evidence  shows  no 
means  of  fixing  accurately  the  westerly  line 
of  the  lot  by  reference  to  the  side  of  the 
small  building  on  Chapel  avenue,  and  both 
parties  have  attempted  the  location  of  the 
easterly  line  of  the  lot  by  reference  to  the 
Dwyer  deed,  referred  to  in  Howe's  deed  to 
Hancox.  At  the  end  of  the  description  it  Is 
stated  that  the  lot  conveyed  to  Hancox  is 
part  of  the  property  conveyed  to  Howe  by 
Dwyer.  Dwyer's  title  was  derived  from  one 
Benjamin  H.  Broomhead,  who  in  1849  was 
the  owner  of  all  the  lanjls  east  of  the  canal 
and  on  both  sides  of  Chapel  avenue.  At  this 
time  a  map  of  the  premises,  called  "Bacot's 
Map,"  existed,  and  the  sales  to  Dwyer  were 
made  by  reference  to  this  map,  which  cannot 
now  be  found.  On  this  map  a  block  was 
laid  out,  bounded  on  the  west  by  Canal  ave- 
nue, north  by  Chapel  avenue,  south  by  Marl- 
on avenue,  and  east  by  an  avenue  called 
"Ocean  Avenue."  Dwyer  purchased  14  of 
these  lots  (Nos.  16  to  22  and  30  to  30),  7 
fronting  on  Chapel  avenue  175  feet,  and  7  im- 
mediately in  the  rear  and  fronting  on  Marion 
avenue— altogether,  according  to  the  map 
and  description,  a  tract  175  feet  on  Chapel 
and  Marlon  avenues,  and  216  feet  deep. 
Dwyer  finally  received  title  to  all  of  these 
lots  by  a  single  deed  from  B.  H.  Broomhead, 
dated  November  1,  1852,  but  he  had  previ- 
ously received  title  to  12  of  the  lots  from 
Broomhead  by  deeds  dated  respectively  No- 
vembor  12,  1848,  for  lots  16  to  21,  fronting  on 
Chapel  avenue  150  feet;  April  24,  1850,  .for 
lots  31  to  36,  in  the  rear,  fronting  on  Marion 
avenue;  and  July  9,  1850,  for  the  16-foot 
strip  between  the  12  lots.  After  these  three 
deeds  to  Dwyer,  Benjamin  H.  Broomhead, 
l^  deed  dated  September  25,  1850,  conveyed 
to  John  Broomhead  the  lots  immediately 
west  of  Dwyer's  purchase,  Nos.  22  and  30, 
fronting  26  feet  on  Chapel  avenue,  and  run- 
ning through  216  feet  to  Marion  avenue;  and 
by  this  deed  he  also  conveyed  to  John  Broom- 
head "all  the  apland  and  land  under  water 


between  Chape]  and  Marion  avenues  on  the 
Bacot  map,  to  the  eastward  of  lots  Nos.  16 
to  36,  conveyed  to  Dwyer,  together  with  the 
water  rights  and  privileges  In  New  York 
Bay."  Benjamin  Broomhead  on  March  1, 
1851,  conveyed  to  Corwln  &  Arbuckle,  by  ref- 
erence to  another  map,  called  a  map  of  Clark 
&  Bacot,  filed  by  him  on  that  day,  8  lots 
fronting  on  Canal  avenue,  and  being  110  feet 
on  Chapel  avenue,  and  80  feet  8  Inches  on 
Marion  avenue,  according  to  this  map.  Tills 
map  shows  Canal  avenue  as  a  street  40  feet 
wide,  lying  directly  east  of  the  Morris  Canal. 
On  March  4,  1851,  John  Broomhead  recon- 
veyed  to  Benjamin  the  lands  purchased  by 
him  on  September  25,  1850,  which  Included 
lots  22  and  30  on  the  lost  Bacot  map,  and  on 
March  25,  1851,  Dwyer  reconveyed  to  Ben- 
jamin Broomhead  all  the  lots  conveyed  to 
him  (Nos.  16  to  21  and  31  to  36  on  the  Bacot 
map),  and  with  the  same  reference  to  this 
map,  but  with  no  reference  to  the  Clark  ft 
Bacot  map  filed  March  1,  1851.  Benjamin 
Broomhead  was  thus  reinvested  with  the 
title  to  all  of  the  land  south  of  Chapel  ave- 
nue, except  the  land  conveyed  to  Corwln  & 
Arbuckle  on  March  1,  1851;  and  on  Novem- 
ber 1,  1852,  Broomhead  reconveyed  to  Dwy- 
er, by  the  same  reference  and  description  to 
the  lost  Bacot  map  as  was  contained  in 
Dwyer's  deed  to  him,  the  lots  he  had  received 
from  Dwyer  (lots  16  to  21  and  31  to  36),  and 
also  those  conveyed  to  Dwyer  (lots  22  and 
SO  on  the  Bacot  map),  extending  from  Chapel 
avenue  to  Marlon  avenue,  25  by  216  feet, 
"and  adjoining  the  east  line  of  the  tract 
heretofore  conveyed  by  Broomhead  to  Cor- 
wln &  Arbuckle,"  etc.  This  deed  of  Novem- 
ber 1,  1852,  therefore,  conveyed  to  Dwyer 
176  feet  on  Chapel  avenue  east  from  the 
Corwln  &  Arbuckle  line,  which  east  line,  ac- 
cording to  their  deed  and  the  Clark  ft  Bacot 
map,  was  110  feet  from  the  comer  of  Canal 
avenue  and  Chapel  avenue.  On  October  26, 
1854,  and  while  Dwyer  owned  the  lots  east 
of  them,  Corwln  ft  Arbuckle  conveyed  to 
George  W.  Howe  the  tract  conveyed  to  them 
by  Broomhead,  and  by  the  same  description 
and  refereftce  to  the  Clark  ft  Bacot  map, 
and  refer  also  to  a  map  of  IrvlngviUe  lots 
filed  In  the  clerk's  office.  This  deed  con- 
veyed also  the  lands  north  of  Chapel  avenue 
which  had  been  conveyed  to  Corwln  &  Ar- 
buckle by  Broomhead,  and  were  also  laid 
out  in  lots  on  the  Irvlngvllle  map.  The  Ir- 
vlngviUe map  also  showed  that  the  Corwln 
ft  Arbuckle  tract  began  at  the  comer  of  Ca- 
nal avenue  and  Chapel  avenue,  and  extended 
110  feet  along  Chapel  avenue.  Canal  avenue 
appears  on  this  map  to  be  40  feet  wide,  and 
to  extend  to  the  towpath  of  the  Morris  Canal. 
As  appears  by  the  evidence,  the  towpath  at 
this  locality  was  at  the  foot  of  a  slope.  On 
November  1, 1854,  Dwyer  conveyed  to  George 
W.  Howe  all  the  premises  conveyed  to  him 
by  Broomhead's  deed  of  November  1,  1862, 
and  by  the  same  reference  and  description 
as  contained  in  his  deed,  to  the  lost  Bacot 
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map.  On  the  same  day  Benjamin  H.  Broom- 
head  conveyed  to  Howe  all  the  landa  re- 
maining to  him  between  the  canal  and  the 
bay,  and  Howe  thus  became  the  owner  ot  all 
the  lands  east  of  the  canal,  and  including  the 
adjoining  Corwln  &  Arbuckle  and  Dwyer 
lands.  Referring  to  the  deed  from  Dwyer  to 
Howe,  It  will  be  seen  that  the  description 
of  the  lands  in  this  deed  is  tied  to  the  inter- 
section of  Morris  Canal  and  Chapel  avenue, 
and,  taking  ,the  •  three  descriptions  In  this 
deed  together,  the  westerly  line  of  Dwyer's 
tract  is  fixed  at  a  point  150  feet  from  the 
crossing  of  the  canal  and  Chapel  avenue. 
This  would  allow  40  feet  for  the  width  of 
Canal  avenue,  110  feet  for  the  width  of  the 
tract  conveyed  to  Howe  by  Corwin  &  Ar- 
buckle; and  Howe's  whole  frontage  on  Chap- 
el avenue  from  the  corner  of  Canal  avenue, 
as  designated  in  the  maps  referred  to,  would 
be,  according  to  the  deeds  to  him,  285  feet 
to  the  easterly  line  of  the  Dwyer  lots.  Ca- 
nal avenue,  although  laid  out  on  the  maps  up 
to  the  time  of  Howe's  purchase,  does  not  ap- 
pear to  have  been  In  tact  laid  out;  neither 
was  Marlon  street  or  avenue  laid  out;  and 
after  Howe's  purchase  in  1854  no  ref^ence 
to  either  Canal  avenue  or  Marlon  avenue  Is 
made  in  any  of  the  conveyances.  The  evi- 
dence shows  that  after  Howe's  purchase, 
there  was  a  fence  along  the  western  bound- 
ary ot  his  lands,  or  lands  claimed  by  him, 
and,  measuring  the  width  of  Canal  avenue 
i^B  40  feet  from  the  towpath  at  the  bottom 
of  the  slope,  the  fence  would  seem  to  have 
been  located  about  12  feet  west  of  the  east- 
erly line  of  Canal  avenue,  as  laid  out  on  the 
Clark  &  Bacot  and  Irvlngville  maps. 

George  W.  Howe  on  December  1,  1863, 
conveyed  to  Clement  Hancox  the  remaining 
lands  owned  by  him  south  of  Chapel  avenue, 
and  wost  of  the  tract  conveyed  to  Hancox 
by  the  first  deed  of  July  1,  1868,  but  the  de- 
scription In  this  deed  contains  no  reference 
to  either  Canal  avenue  or  Marion  avenue. 
The  description  in  this  deed  of  December  1, 
1863,  Is  as  follows:  "Commencing  at  a  point 
In  the  southeasterly  side  of  Ctiapple  street 
where  the  northerly  comer  of  th^  land  of  the 
party  of  the  second  part  [Hancox]  strikes 
said  street  and  intersects  with  the  easterly 
corner  of  the  lot  hereby  Intended  to  be  con- 
veyed, and  running  from  thence  south  fifty- 
two  degrees  and  eleven  minutes  west  217 
feet  6  inches,  thoice  north  thirty-eight  de- 
grees and  twenty-seven  minutes  west  89  feet 
6  inches,  thence  north  forty-three- degrees  and 
forty-two  minutes  east  220  feet  to  the  south- 
easterly side  of  said  Chappie  avenue,  thence 
southwesterly  twenty-eight  degrees  and  twen- 
ty-seven minutes  east  122  feet  to  the  point 
or  place  ot  beginning.  Containing  23,000 
square  feet  of  ground."  By  this  description 
122  feet  on  Chapel  avenue  is  conveyed,  and 
If  the  westerly  boundary  in  this  description 
la  the  easterly  line  of  Canal  avenue,  as  It  ap- 
pears on  the  Clark  &  Bacot  and  Irvingvlll« 
maps,  and  this  line  is  40  feet  from  the  tow- 


path  of  the  canal,  then  by  the  two  deeds  of 
July  1,  1863,  and  December  1,  1863,  Oeprge 
W.  Howe  has  conveyed  to  Hancox  291  feet 
(169  plus  122)  on  Chapel  avenue  east  of  the 
line  of  Canal  avmue.  This  Is,  by  measure- 
ment, the  distance  to  the  present  line  of  the 
Palisades  from  a  point  40  feet  from  the  tow- 
path  of  the  canal,  measured  along  Chapel 
avenue.  And  taking  the  two  deeds  together 
as  conveying  that  amount  of  land  (291  feet) 
east  of  the  easterly  line  of  Canal  avenue,  as 
fixed  on  the  old  maps,  the  easterly  line  of  the 
lot  first  conveyed  to  Dwyer  by  Howe  is  lo- 
cated 12  feet  east  of  the  line  fixed  by  the 
Van  Home  and  Soper  &  Brittin  maps,  and 
at  the  present  line  of  the  Palisades,  which 
Is,  according  to  some  witnesses,  about  six 
feet  farther  oat  than  when  first  built  But 
the  assumption  that  Howe,  in  his  second  con- 
veyance to  Hancox  of  122  feet  on  Chapel  av- 
enue, intended  to  make  his  western  boundary 
of  this  122  feet  the  easterly  line  of  Canal 
street,  as  laid  out  on  the  old  maps,  is,  as  it 
seems  to  me,  clearly  without  evidence  to  sup- 
port It  The  deed  makes  no  reference  to 
these  maps,  and  the  evidence  shows  that  a 
fence  erected  on  the  western  boundary  of 
property  occupied  by  Howe  was  about  12  feet 
within  the  lines  of  CJanal  avenue,  as  laid 
down  on  the  old  maps..  As  the  avenue  was 
never  opened,  and  all  reference  to  It  has  been 
expressly  excluded  by  him  in  his  conveyance, 
this  combined  frontage  of  the  two  lots  con- 
veyed to  HancoK  cannot  be  considered  as 
affording  a  sufficient  basis  to  fix  the  easterly 
boundary  of  the  first  lot  conveyed  to  Dwyer, 
at  or  beyond  the  then  existing  line  of  the 
Palisades.  And  on  the  contrary,  taking  the 
old  maps  referred  to  in  the  Dwyer  title,  and 
the  distances  from  the  Canal  and  from  Canal 
avenue  as  given  on  these  maps,  the  location 
of  the  beginning  point  of  the  westerly  line  of 
the  Dwyer  tract  first  conveyed  to  Hancox  la 
fixed  as  being  at  150  feet  from  the  towpath 
of  the  canal;  and  the  westwly  line  of  this 
tract,  as  so  fixed,  practically  coincides  with 
the  location  of  the  westerly  line  as  shown  on 
the  Van  Home  and  Soper  &  Brittin  maps. 
As  to  the  location  of  this  westerly  line,  I 
reach  the  same  conclusion,  therefore,  upon 
the  evidence  relating  to  the  monuments  fixed 
by  the  Dwyer  deeds,  conveying  175  feet  to 
Howe;  and  I  conclude  that  the  first  convey- 
ance to  Hancox,  of  169  feet  on  Chapel  av- 
enue, reserved  to  Howe,  as  part  of  the  Dwy- 
er lot  of  175  feet  conveyed  to  Howe,  the  6 
feat  on  the  easterly  boundary  of  the  lot  ad- 
Joining  the  'shore.  Howe  therefore  continued 
to  be  the  shore  owner  after  the  conveyance 
In  1863,  by  reason  of  this  reservation. 

Relator  shows  by  Its  evidence  that,  after 
receiving  his  title  unda  the  two  deeds,  Han- 
cox occupied  the  land  to  the  line  of  the  Pali- 
sades, by  laying  them  out  and  grading  and 
planting  trees,  and  that  this  exclusive  occupa- 
tion up  to  this  line  has  since  continued.  It 
is  therefore  claimed  that  the  line  of  the 
Palisades   must  be   taken  «a  the   easterly 
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bonndary  of  the  lot,  on  the  principle  of  piac- 
Ucal  location  of  bonndaries.  The  rules  re- 
lating to  the  practical  location  of  disputed 
bonndaries  are  not,  in  my  Judgment,  appli- 
cable to  the  case.  The  evidence  as  to  occu- 
pation woQld  have  a  declslTe  bearing  if  the 
question  of  title  by  adverse  possession  up  to 
the  line  of  the  Palisades  were  involved,  but 
in  this  case  the  adverse  iwssession  began  not 
earlier  than  1863,  and  the  lease  from  the 
state  was  made  in  1881.  If  at  that  time  the 
defendant  was  the  owner  of  the  record  title 
to  the  shore,  as  I  have  found  it  to  be,  then 
the  state,  having  made  the  lease  to  it,  as  such 
owner,  under  the  statute,  cannot  set  up  any 
subsequent  adverse  possession  in  the  relator 
or  otbera  for  the  purpose  of  avoiding  in  eq- 
uity Its  own  lease,  valid  when  made. 

Having  reached  the  conclusion  that  the  re- 
lator's record  title,  as  against  the  defendant, 
did  not  extend  to  the  line  of  the  Palisades, 
but  was  at  least  6  feet  therefrom,  it  will  be 
unnecessary  to  comment  at  length  upon  the 
large  amount  of  evidence  taken  in  the  case 
as  to  the  location  of  the  "shore"  line,  at  the 
time  of  the  severance  in  the  title  by  Howe 
on  Jnly  1,  1863.  It  Is  settled  by  the  decision 
of  the  Court  of  Errors  and  Appeals  In  Ocean 
City  Association  v.  Sfariver,  64  N.  J.  Law, 
550,  557,  560,  46  Atl.  690,  61  L.  R.  A.  425, 
that,  as  between  vendor  and  vendee  and  those 
who  claim  under  them,  the  line  of  ordinary 
high  tide  at  the  time  of  the  conveyance  gov- 
erns npon  the  question  of  riparian  rights,  and 
that  their  resjiectlve  rights  as  riparian  own- 
ers, as  fixed  on  the  severance  of  the  title,  are 
not  affected  by  subsequent  changes  In  the 
shore  Une.  Relator  claims  that  ordinary 
high  water  came  up  to  the  line  of  the  Palis- 
.  ades,  except  for  a  small  space  at  the  comer 
adjoining  the  wharf  or  dock  on  Chapel  av- 
enue: and  many  witnesses,  including  the 
memben  of  the  Hancox  family,  who  lived 
on  the  premises  from  about  1864  to  1877,  af- 
firm this  to  have  been  the  reach  of  the  ordi- 
nary tides.  On  the  other  hand,  the  sons  of 
Capt.  Howe,  the  grantor,  who  lived  in  his 
bouse,  north  of  the  avenue,  and  who  were 
familiar  with  the  property  from  the  time  of 
bis  purchase  (1854)  up  to  1874,  fix  the  ordi- 
nary high-water  line  from  SO  to  50  feet  east 
of  the  Palisadesl  They  say  there  was  a 
meadow  east  of  the  Palisades,  and  In  front 
of  all  of  it,  except  about  20  feet,  where  a 
ravine  or  gully  from  the  shore  reached  up  to 
the  Palisades.  On  this  meadow,  salt  grass 
grew,  and  was  at  times  cut  and  carted  away. 
There  is  no  question,  on  the  evidence  of  all 
the  witnesses,  that  the  bay  has  been  filling 
ap  and  becoming  shallower  at  this  locality 
since  1863,  and  that  heavy  storms,  which  In 
two  cases,  at  least,  tore  away  part  of  the 
bulkhead,  have  carried  away  most  of  the  salt 
meadow  or  other  upland  beyond  the  Palis- 
ades, and,  except  near  the  comer  where  the 
Palisades  touches  Chapel  avenue,  the  present 
Une  of  ordinary  high  water  reaches  the  Palis- 
ades for  nearly  its  whole  length.  The  evl- 
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dence  of  the  witnesses  as  to  the  line  of  ordi- 
nary high  tide  at  the  location  In  question  la 
not  altogether  satisfactory,  because  its  relia- 
bility depends  altogether  oh  the  standard, 
fixed;  and  the  wide  variance  between  the 
lines  of  ordinary  high  tide,  as  fixed  by  the 
different  witnesses,  shows  clearly,  I  think, 
that  they  fix  different  standards.  In  my 
judgment,  the  existence  of  solid  meadow, 
which  could  be  driven  on,  and  from  which 
grass  was  cut,  or  soil  dug,  is  entitled  to  very 
great  weight  in  fixing  the  line  of  the  shore. 
Weighing  all  the  evidence  in  tills  case  upon 
this  point,  I  reach  the  conclusion  that  the  re- 
lator has  established  by  the  weight  of  byU 
dence  that  the  shore  line  in  1863  extended 
east  of  the  then  line  of  the  Palisades.  It  fol- 
lows, therefore,  if  this  conclusion  be  Justified 
from  the  evidence,  that,  as  between  Howe 
and  Hancox,  the  former  still  continued  to  be 
the  shore  owner  after  the  deed  .of  July  1, 
1863,  even  if  this  deed  be  considered  as  fixing 
the  easterly  boundary  of  the  lot  at  the  then 
line  of  the  Palisades.  In  reference  to  the 
weight  of  evidence  and  burden  of  proof  in 
cases  of  this  character,  it  should  be  further 
observed  that  in  actions  brought  to  enforce 
forfeitures,  where  the  whole  title  is  sought 
to  be  avoided,  the  wrong  from  which  the  for- 
feiture results  should  be  clearly  and  fully  es- 
tablished. Where  the  purchase  money  is  al- 
so forfeited,  this  nUe  as  to  the  proofs  is  ap- 
plied. United  States  v.  Bndd,  144  U.  S.  154, 
162,  12  Sup.  Ct  575,  86  L.  Bd.  884. 

3.  The  remaining  question  relates  to  the 
effect  of  the  reservation  of  the  water  rights 
In  the  deed  from  Howe  to  Hancox.  At  the 
time  of  this  reservation  (July  1,  1863)  the 
wharf  act  of  1851  was  the  only  statute  in 
force  regulating  the  rights  of  shore  owners 
to  occupy  lands  below  high-water  mark. 
This  statute  gave  the  right  to  the  shore  own- 
er (but  to  no  one  else)  to  dock  out  to  low- 
water'  line,  and,  on  license  from  the  freehold- 
ers of  the  county,  to  dock  out  beyond  low 
water.  T^e  riparian  act  of  March  31,  1869, 
repealed  the  wharf  act,  as  to  lands  on  New 
York  Bay,  and  gave  the  riparian  commission- 
ers power  to  lease  lands  under  water  to  any 
applicant,  provided  that  no  grant  should  be 
wade  to  any  other  than  the  riparian  owner 
until  after  six  months'  personal  notice  to  him, 
and  a  failure  of  such  owner  to  apply  for  the 
grant  on  the  terms  fixed  by  the  proprietors. 
The  effect  of  this  sectibn  is  to  give  the  shore 
owner  a  right  of  pre-emption,  which  is  or 
may  be  a  valuable  privilege.  This  right  of 
pre-emption  is  one  which  appertains  to  the 
owner  of  the  shore  front,  as  owner,  and  is  not 
a  right  of  a  character  which  can,  so  far  as 
the  state  is  concerned,  be  separated  from  the 
ownership  of  the  riparian  lands.  Merely  as 
between  the  vendor  and  vendee  of  riparian 
lauds,  I  am  not  prepared  to  say  that  a  reser- 
vation of  this  character  might  not  be  oof  orced 
in  a  proper  case,  by  enjoining  application  to 
the  riparian  commissioners  or  otherwise,  in 
OTia  to  make  the  reservation  effective.    But 
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the  riparian  commlfSsloDers,  as  representing 
tlie  state,  hare  the  undoubted  right  to  make 
the  fact  of  riparian  ownerahip  a  material  clr- 
camstance  In  considering  the  propriety  of  the 
grant  and  the  price  to  be  paid,  and  to  base 
their  policy  as  to  grants  and  prices  on  such 
ownerablp.  Having  done  so  in  this  case,  and 
the  grant  being,  as  appears  on  Its  face,  made 
on  the  faith  of  the  representation  of  owner- 
ship, and  its  continuance  and  effect,  as 
against  the  state,  being  made  conditional  on 
this  ownership,  the  reservation  of  water 
rights  In  the  deed  of  the  grantor  cannot  pre- 
vent the  state  from  enforcing  Its  right  to 
avoid  the  lease.  Whether,  if  the  lease  is  an- 
nulled, the  defendant,  on  another  application 
for  a  lease  for  the  same  premises,  but  not  as 
shore  owner,  could  enforce  the  reservation 
against  the  relator,  and  by  reason  thereof  en- 
join It  from  applying  for  the  lease  or  inter- 
fering with,  defendant's  application.  Is  a  ques- 
tion which  Is  not  considered  or  decided. 

I  will  advise  a  decree  dismissing  the  infor- 
mation, with  costs  to  be  paid  by  the  relator. 


(6S  N.  J.  U  5S1) 

WOOLLBY  V.  BELL  (two  cases). 
(Supreme  Conrt  of  New  Jersey.    June  8,  1903.) 

JURISDICTION— SUIT  FOR  PKNALTT-^iHRTIO- 
RARI. 
1.  The  court  for  the  trial  of  small  causes  has 
jurisdiction  of  a  suit  for  a  penalty  under  chap- 
ter 210  of  the  Laws  of  1802  (P.  L.  1902,  p. 
601),  and  a  writ  of  certiorari  will  not  lie  to 
remove  the  proceedings  before  final  judgment. 
(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  on  the  prosecution 
of  William  H.  Woolley,  against  Sidney  Bell. 
Dismissed. 

Argued  February  term,  1903,  before  DIX- 
ON, GARRISON,  and  8WAXZE,  JJ. 

Aaron  B.  Johnston,  for  prosecutor.  Luther 
Shafer,  for  defendant 

SWAYZE,  J.  This  action  was  brougnt  be- 
fore a  justice  of  the  peace  to  recover  three 
penalties  for  alleged  violations  of  the  act  to 
prevent  the  unlawful  use  of,  and  willful  in- 
jury to,  milk  cans,  approved  April  9,  1902  (P. 
L.  p.  661,  c  210).  The  summons  was  test- 
ed December  29,  1902,  and  was  returnable 
January  9,  1903.  The  writ  of  certiorari  was 
allowed  January  7th,  and  served  January  8th. 
The  subject-matter  of  the  suit  was  within  the 
jurisdiction  of  the  Justice.  The  act  provides 
that  the  penalty  shall  be  recovered  by  an  ac- 
tion, to  be  styled  "An  action  in  contract  for 
a  penalty,"  In  any  court  of  this  state  having 
cognizance  thereof.  The  penalties  sued  for 
are  within  the  amount  to  which  the  Jurisdic- 
tion given  justices  of  the  peace  la  United, 
and  the  justice's  court  had  cognizance  of  the 
suit  The  objections  made  by  the  prosecutor 
are  directed  to  the  state  of  demand.  If  these 
objections  are  valid,  we  must  assume  that  the 
justice  would  have  proceeded  thereon  in  ac- 
cordance with  law,  if  the  case  had  been  tried 


before  him.  In  such  a  case  aa  this  the  writ 
of  certiorari  Is  used  as  a  substitute  for  the 
writ  of  error.  It  is  well  settled  that  In  cases 
where  the  writ  of  certiorari  serves  as  a  sub- 
stitute for  a  writ  of  error,  and  where  the 
Inferior  tribunal  has  Jurisdiction,  a  writ  of 
certiorari  will  not  lie  before  final  Judgment 
below.  Hinchman  v.  Cook,  20  N.  J.  Law, 
27L  The  matter  Is  discussed  In  Mowery  y. 
Camden,  49  N.  J.  Law,  106,  6  Atl.  438.  In 
that  case  the  writ  was  sustained  because  the 
ordinance  required  proof  by  affidavit  of  the 
violation  of  its  provisions.  The  aflidavlt  was 
the  fonndatlon  of  the  magistrate's  jurisdic- 
tion, and,  as  It  failed  to  show  a  violation  of 
the  ordinance,  the  magistrate  was  without  Ju- 
risdiction. In  Farrow  v.  Springer,  67  N.  J. 
Law,  353,  31  Atl.  215,  the  earlier  cases  are 
collected.  In  Potter  v.  Fritz,  54  N.  J.  Law, 
436,  24  Ati.  553,  a  certiorari  to  a  district  court 
before  final  judgment  was  dismissed. 

The  writ  in  tills  case,  having  been  issued 
before  final  judgment  In  the  court  below,  must 
be  dismissed,  with  costs. 

The  same  judgment  must  be  entered  in  the 
second  suit  between  the  same  parties. 


(86  N.  J.  B.  S6) 

WARREN  et  al.  v.  PIM  et  aL 

(Court  of  Chancery  of  New  Jersey.     May  80, 

1903.) 

CORPORATIONS— VOTING  TRUST— STOCKHOLD- 
ER'S WRITTEN  CONSENT  —  CONSTRUCTION  — 
RIGHT  TO  REVOKE— NON-POOLING  STOCK- 
HOLDERS—RIGHT TO  ENJOIN— TEMPORARY 
INJUNCTION— MOTION  TO  DISSOLVE-ADDI- 
TION  OP  PARTIES  COMPLAINANT— EFFECT. 

1.  Notwithstanding  an  order  making  new  par- 
ties complainant  provides  that  the  right  to  a 
continuance  of  a  temporary  injunction  shall  de- 
pend solely  on  the  original  compiainaat's  right 
thereto,  the  Injunction  will  not  be  dieeoived  if 
the  added  complainants  would  have  had  a  riglit 
to  its  issuance,  bad  they  been  original  parties, 
as  the  original  complainant's  want  of  equity 
would  only  affect  the  question  of  costs. 

2.  A  shareholder's  written  consent,  on  the  re- 
organization of  a  corporation,  to  the  formation 
of  a  voting  trust,  prepared  by  the  trustees  and 
presented  to  the  shareholders  for  but  10  days' 
consideration,  accompanied  by  a  threat  that,  un- 
less signed,  the  exchange  of  old  stock  for  new 
would  not  be  permitted,  will  be  construed  most 
strongly  against  the  donees  of  the  power — the 
trustees. 

3.  The  reor^nization  committee  of  an  insol- 
vent corporatiou,  appointed  by  a  majority  of 
the  stockholders,  who  were  citizens  of  Great 
Britain,  sent  to  such  stockholders  a  circular  let- 
ter suggesting  the  formation  of  a  voting  trust 
in  the  committee  and  others  of  its  selection. 
Neither  the  letter  nor  the  blank  consent  in- 
closed for  the  stockholder's  signature  suggested 
that  the  trust  would  prevent  the  stockholder 
from  directing  how  his  stock  should  be  voted, 
or  that  the  trust  might  not  be  revoked  at  pleas- 
ure, nor  was  the  duration  thereof  specified. 
The  trust  agreement  was  without  consideration. 
On  receiving  the  consents,  the  committee  cod- 
veyed  their  shares,  the  legal  title  to  which  they 
still  held,  to  a  holding  corporation,  organized 
by  them  to  act  as  trustee;  me  conveyance  pro- 
viding that  the  trust  should  otdure  50  years, 
aud  giving  the  trustee  absolute  power  to  vote 
the  shares  as  it  saw  fit,  revocable  only  by  three- 
fourths  of  the  pooling  stockholders.  Held,  that 
any  stockholder  had  the  right  to  revoke  the 
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trust  at  any  dme,  and  compel  a  conveyance  to 
him  of  Ub  sharea,  and  meanwhile,  as  a  leaser 
remedy,  to  direct  the  voting  of  such  shares. 

4.  Mere  acquiescence  by  a  shareholder  in  the 
onranization  and  continuance  of  a  voting  trust 
will  not  impair  Us  right  to  revoke  it,  as  against 
tmstees  who  are  bare  agents,  having  no  inter- 
est in  its  continaance,  and  who  have  expended 
nothing  nor  entered  into  any  obligation  on  its 
account. 

6.  The  American  shareholders  in  a  New  Jer- 
sey corporation  agreed  to  a  plan  of  reorganiza- 
tion, under  pledge  that  they  should  have  an 
equal  footing  with  those  in  Great  Britain,  who 
coostituted  the  majority.  The  directors  were, 
and  would  continue  to  be,  Americans.  The 
foreign  shareholders  created  a  voting  trust  to 
endnre  for  SO  years,  during  which  the  trustee 
was  to  have  absolute  power  to  vote  the  stock 
as  it  saw  fit,  subject  to  revocation  of  the  trust 
by  action  of  three-fourths  of  the  pooling  stock- 
holders. The  result  was  the  control  of  the  cor- 
poration's affairs  by  one-seventh  of  its  stock. 
Held,  that  the  American  stockholders  could  en- 
join the  carrying  out  of  the  trust;  they  having 
a  right  to  demand  the  original  judgment  of  all 
stockholders  on  the  conduct  of  the  conq)aiiy'« 
affairs. 

Bill  by  Lyman  B.  Warren  and  others 
against  J.  Harold  Pirn  and  others.  Motion 
to  dissolve  Injunction,  beard  on  bill  and  an- 
swer, and  affldavltB  and  exhibits.  Motion 
denledL 

The  bill  as  originally  framed  and  present- 
ed to  the  court  was  filed  by  Lyman  E.  War- 
ren as  sole  complainant,  and  an  injnnctloi) 
was  granted  thereon.  Warren  remained  sole 
complainant  until  the  answer  thereto  bad 
been  prepared  and  was  ready  to  be  filed. 
Then,  and  before  the  motion  to  dissolve  the 
Injunction  was  actually  made,  a  motion  was 
made  on  behalf  of  the  complainant  to  amend 
the  bill  by  adding  the  names  of  several  oth- 
er persons  complainants.  This  was  based 
on  afildavlts  showing  that  the  other  persons 
named  were  interested  In  the  same  manner 
as  was  the  complainant  In  the  subject-mat- 
ter of  the  suit.  An  order  admitting  them  as 
complainants  was  thereupon  made,  without 
prejudice,  however,  to  the  right  of  the  de- 
fendants to  file  the  answer  already  prepared, 
and  move  for  a  dissolution  of  the  Injunction 
on  said  answer  and  the  affidavits,  with  leave 
to  allow  the  answer  to  stand  as  the  answer 
to  the  amended  bill,  or  to  amend  the  same, 
or  file  a  supplemental  answer.  In  view  of 
the  amendments,  at  any  time  within  60  days 
from  the  date  thereof,  and  that  the  right 
of  the  complainants  to  continue  the  Injunc- 
tion should  depend  solely  upon  the  right 
of  Warren  to  such  Injunction,  if  a  motion 
to  dissolve  should  be  made  upon  the  answer 
as  it  already  stood  before  the  amendment. 
But  the  Injunction  was  not  to  be  dissolved 
for  lack  of  parties,  and  nothing  in  the  said 
order  should  prejudice  the  rights  of  the  com- 
plainants added  by  this  order  to  apply  for 
an  Injunction  on  the  bill  and  affidavits,  and 
any  other  affidavits  they  may  present,  If  the 
present  Injunction  shall  be  dissolved. 

William  L  Lewis,  for  the  motion.  WU- 
Ham  H.  CMbin  and  James  M.  Oifford,  op- 
posed. 


PITNET,  y.  a  (after  stating  the  facts). 
The  eflTect  of  the  amendment,  by  adding 
additional  parties,  and  of  the  terms  upon 
which  It  was  made,  seems  to  me  to  be  simply 
to  leave  the  question  of  the  dissolution  of 
the  injunction  to  be  determined  upon  the 
situation  of  the  cause  and  the  allegations 
and  proofs  as  they  stand  at  the  time  the 
motion  Is  made;  for  It  seems  to  me  that 
even  if  the  injunction  was  wrongfully  grant- 
ed to  the  complainant  Warren  upon  the  bill 
when  first  presented  to  the  court,  yet  U 
upon  the  real  merits  of  the  case  the  injunc- 
tion would  have  been  rightly  granted,  if  the 
after-named '  complainants  had  been  named 
In  the  bill  when  first  presented,  It  ought  not 
now  to  be  dissolved.  The  question  should 
be,  and  always  in  fact  is,  whether,  at  the 
time  the  motion  to  dissolve  Is  made,  the  in- 
junction ought,  upon  all  the  facts  before 
the  court,  to  be  held  and  continued.  The 
only  benefit  that  the  defendants  can  derive 
by  showing  that  Warren  was  not  entitled  to 
the  original  Injunction  would  be  the  Imposi- 
tion upqn  him  of  the  costs  of  preparing  the 
defense  as  against  him. 

The  complainants  and  all  but  one  of  the 
defendants  are  stockholders  In  a  corpora- 
tion which  is  one  of  the  defendants,  viz., 
the  "Fisheries  Company,"  a  corporation  of 
this  state.  The  defendants  who  move  to 
dissolve  the  Injunction  are  as  follows:  J. 
Harold  Plm,  Langley  Archer  West,  R.  Mont- 
gomery Home-Payne,  and  the  "Association 
of  Foreign  Shareholders  of  the  Fisheries 
Company  of  New  Jersey,  Limited."  The  lat- 
ter Is  a  corporation  formed  In  London  for 
the  purpose  of  holding  shares  in  the  Fisher- 
ies Company.  The  Individual  defendants 
named,  Plm,  West,  and  Home-Payne,  are 
registered  holders  of  a  large  number  of 
shares  In  the  Fisheries  Company,  constitut- 
ing a  majority  of  all  the  shares  issued  by 
that  company,  and  have  assigned,  but  have 
not  transferred,  the  same  to  the  defendant 
the  Association  of  Foreign  Shareholders,  etc. 
The  three  Individual  defendants  are  known 
throughout  the  case  as  the  "Plm  Commit- 
tee." As  such  they  hold,  as  I  have  said,  the 
legal  title  to,  and  are  the  registered  own- 
ers of,  a  large  number  of  shares  In  the 
Fisheries  Company;  but  they  hold  them  in 
trust  for  a  large  number  of  shareholders, 
themselves  among  others,  and  those  share- 
holders are  known  In  the  case  as  the  "for- 
eign shareholders";  that  is,  shareholders  re- 
siding in  England  and  Ireland.  The  corpo- 
ration known  as  the  "Association  of  Foreign 
Shareholders"  claims  the  right  to  vote  on 
the  shares  so  held  In  trust  by  the  Plm  Com- 
mittee, without  regard  to  the  wishes  of  the' 
equitable  owners  of  said  shares.  The  result 
of  this  holding  is  what  Is  called  a  "voting 
trust,"  and  defendants  claim  that  such  vot- 
ing trust  is  Irrevocable,  and  will  endure  as 
long  as  the  "association"  by  Its  organiza- 
tion will  endure,  which  Is  SO  years,  and  the 
avowed  object  of  the  trust  Is  to  retain  for 
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50  7«an  the  absolute  control  of  the  nsherleB 
Oompan;  In  the  hands  of  the  foreign  stock- 
holders. Further,  by  the  terms  of  the  trust, 
that  right  to  Tote  cannot  be  disturbed,  ex- 
cept by  the  vote  of  three-fourths  of "  the 
stockholders  whose  stock  is  registered  In  the 
name  of  the  Pirn  Committee.  The  complain- 
ants are  each  of  them  the  holders  of  register- 
ed stock  In  tlie  Fisheries  Company,  and 
they  are  also  the  owners  In  equity  of  a 
large  block  of  shares  of  stock  in  the  Fish- 
eries Company  which  they  have  recently  pur- 
chased from  persons  In  Ireland  who  are  the 
equitable  owners  of  the  shares  of  stock 
Standing  in  the  name  of  the  Plm  Committee. 

The  object  of  the  bill  is  to  compel  the 
Pirn  Committee  and  the  "association"  to 
transfer  to  them  the  shares  of  stock  of  the 
equitable  title  to  which  they  are  the  admit- 
ted owners,  which  stand  registered  In  the 
name  of  the  Plm  Committee,  or  to  compel 
the  Plm  Committee  to  vote  at  stockholders' 
meetings  on,  those  shares  as  the  complain- 
ants, the  equitable  owners,  shall  direct  Aft- 
-er  the  purchase  by  the  complainants  of  the 
foreign  shares,  as  just  stated,  they  request- 
ed the  Plm  Committee  and  the  "Associa- 
tion" corporation  to  cause  the  shares  to  be 
transferred  to  them  on  the  books  of  the  com- 
pany, or  to  give  them  a  proxy  to  vote  the 
'flame  as  they  should  be  advised,  both  of 
which  requests  were  refused  by  the  Plm 
Committee  and  the  "Association."  Where- 
upon the  complainant  Warren,  who  held  the 
equitable  title  to  this  large  block  of  foreign 
stock  in  tmst  for  the  other  complainants, 
filed  his  bill,  and  an  injunction  was  granted 
In  accordance  with  his  prayer.  Defendants 
have  answered.  Both  bill  and  answer  are 
voluminous,  and  are  supported  by  volumin- 
ous affidavits  and  documentary  proofs.  I 
shall  endeavor,  in  giving  the  result  of  my 
consideration  of  the  questions  raised,  to 
state  the  substance  of  these  pleadings  and 
exhibits  with  as  much  brevity  as  is  prac- 
ticable. 

The  complainants  claim  a  double  standing, 
so  to  speak.  In  the  court.  First,  they  are 
the  holders  of  divers  shares  of  stock  stand- 
ing in  their  names  on  the  books  of  the  cor- 
poration, upon  which  they  are  entitled  to  vote, 
and  they  claim  that,  as  such  stockholders, 
they  have  a  right  to  challenge  the  legality 
of  the  voting  trust  created  and  attempted  to 
be  upheld  by  the  defendants.  In  the  second 
place,  they  are  the  holders  of  the  equitable 
title,  manifested  in  a  manner  which  I  shall 
state  presently,  of  a  large  block  of  shares, 
as  we  have  seen,  the  legal  title  to  which  Is 
held  by  the  Plm  Committee  and  the  "Associa- 
tion"; and  they  claim  the  right,  notwithstand- 
ing the  voting  trust,  to  have  these  shares 
transferred  to  them  on  the  books  of  the  Fish- 
eries Company,  and  to  exercise  their  right  to 
vote  upon  the  same.  In  one  aspect  of  the 
case,  then,  it  resembles  White  v.  Thomas  In- 
flatable Tire  Company  (1893)  62  N.  J.  Bq. 
178,  28  AtL  75.  and  Krelasl  v.  Distilling  Com- 


pany aSOO)  61  N.  J.  Eq.  6,  47  Atl,  471.  In 
another  aspect  it  resembles  Cone  ▼.  RusseU 
(1891)  48  N.  J.  Eq.  208,  21  Att  847,  and 
Chapman  v.  Bates,  60  N.  J.  Eq.  17,  46  AtL 
691,  on  appeal  (1900)  61  N.  J.  Eq.  658,  47  Atl. 
638,  6  Am.  St  Rep.  459.  In  the  first  two 
cases  named  the~  complainants  were  stock- 
holders who  had  not  united  in  any  voting 
trust  In  the  last  two  cases  the  complain- 
ants were  stockholders  who  had  united  in  a 
voting  trust  and  had  given  proxies  or  powers 
of  attorney  irrevocable  for  a  period  of  years. 

The  Fisheries  Company  is  the  successor  of 
a  corporation  known  as  the  "American  Fish- 
eries Company"  (called  in  the  case  the  "old 
company"),  which  was  organized  in  1898,  and 
was  wound  up  in  insolvency  by  this  court 
in  the  spring  of  1900.  It  was  composed  of 
a  large  number  of  British  and  American 
stockholders;  the  British  stockholders  being  In 
the  majority,  quite  numerous,  and  widely 
scattered.  The  Immediate  cause  of  its  Insol- 
vency in  the  beginning  of  1900  was  that  it 
had  been  badly  managed,  and  had  had  a 
year  or  two  of  bad  fishing.  It  had  two  kinds 
of  stockholdera,  preferred  and  common,  and 
by  a  by-law  no  mortgage  could  be  put  on  the 
property  of  the  company  without  the  consent 
of  every  preferred  stockholder.  Hence  It  was 
unable  to  raise  the  small  sum  of  $200,000 
which  It  needed  to  meet  present  liabilities,  and 
was  obliged  to  go  into  insolvency.  "As  soon, 
however,  as  receivers  were  appointed,  ef- 
forts were  made  to  reorganize  the  company, 
and  were  carried  through  with  great  indus- 
try, so  that  it  was  reorganized  some  time  in 
June  or  July  the  same  year,  and  the  Fisheries 
Company,  or,  as  it  is  called  in  the  case,  the 
"new  company,"  was  formed,  with  some  lit- 
tle additional  capital  added,  and  each  stock- 
holder of  the  old  company  had  a  fair  and 
full  opportunity  to  come  into  the  new  com- 
pany, and  did  come  in  and  receive  stock  for 
his  old  stock  upon  subscribing  and  paying 
for  an  issue  of  mortgage  bonds  which  were 
necessary  to  put  the  company  on  its  feet 
Since  that  time  It  has  earned  more  than  its 
expenses  and  paid  one  dividend.  A  part  of 
the  process  of  winding  up  of  the  old  com- 
pany was  the  forming  of  a  plan  of  reorganiza- 
tion, which  was  reduced  to  wrlthig  and  agreed 
to  by  a  committee  of  the  creditors  and  a 
committee  of  the  stockholders,  and  made  a 
quasi  record  of  the  court,  and  was  faithfully 
carried  out.  The  British  stockholders,  having 
a  majority  c2  the  stock,  were  authorized  them- 
selves first  to  carry  out  the  reorganization. 
If  they  failed  to  do  it  within  a  certain  time, 
then  the  American  stockholders  were  g^iven 
the  privilege,  and,  if  neither  did,  then  the 
assets  were  to  be  sold  and  divided  among  the 
original  stockholders  after  paying  the  debts. 
That  the  assets  were  quite  sufficient  to  pay 
the  debts  several  times  over  abundantly  ap- 
peared. 

In  order  to  carry  out  the  reorganization, 
the  foreign  stockholders  were  called  together 
by  some  of  the  piinclxwl  stockholders,  and  a 
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meetliig  was  held  In  Dublin,  at  which  a  <!om- 
mlttee  (Menra.  Plm,  West,  and  Horne-Payne) 
was  appointed  to  carry  out  the  reorganization. 
They  gathered  together  the  certificates  of 
stock  hdd  In  the  old  comimny,  got  Into  corre- 
spondence with  all  the  stockholders,  and  pro- 
enied  from  them  the  new  subscriptions.  For 
the  sake  of  convenience,  when  the  new  com- 
pany was  organized  and  shares  of  stock  is- 
sued, those  of  the  foreign  stockholders  were 
iHued  In  a  block  to  the  Flm  Committee,  and 
by  that  mode  they  became  the  roistered 
holders.  The  foreign  subscribers  to  the  new 
company  never  had  a  single  certificate  Issued 
to  fbem  as  such.  The  American  stockholders 
did  the  same  thing,  without  the  Intervention 
of  a  committee,  and  subscribed  and  became 
tbe  holders  of  just  a  little  less  than  one-half 
of  the  new  preferred  stock,  leaving  the  Brit- 
ish stockholders  the  owners  of  a  trifle  more 
than  one-half  of  It.  A  large  amount  of  com- 
mon stock  was  Issued,  of  little  value,  costing 
the  subscribers  $5  a  share,  and  of  this  much 
the  larger  portion  was  taken  by  the  foreign 
stockholders,  so  that,  counting  the  common 
stock,  tbey  bad  a  large  majority.  The  reor- 
ganliation  was  efl^ected  during  the  months  of 
April,  May,  and  June,  1000.  Several  circu- 
lar letters  were  written  by  tbe  Flm  Oommit- 
tee  to  tbe  foreign  stockholders,  stating  tbe 
plan  of  -feorganizatlon  and  naming  a  time 
withlo  wklcb  tbey  must  subscribe  and  pay 
their  money.  That  time  was  first  fixed  for 
the  Ist  of  June,  1000.  The  time  by  the  plan 
of  organlzatiaD  given  to  the  foreign  stock- 
taoldo^  to  organize  was  until  the  16th  of  June, 
but  tbe  Flm  Committee  were  aulte  justified 
In  fixing  the  time  for  the  1st  of  June,  so  as 
to  enable  them  to  collect  the  funds  and  trans- 
mit them  to  the  United  States  before  the  15th. 
Boring  tbe  month  of  May  the  idea  suggest- 
ed itself  to  the  Flm  Committee  that  the  con- 
trol of  the  company  should  be  kept  by  tbe  for- 
eign stockholders,  and  with  that  view  they 
conceived  the  idea  of  a  voting  trust,  and  on 
the  1st  of  June,  1900,  they  sent  out  a  circular 
letter  to  the  foreign  stockholders  suggesting 
that  idea.  In  that  letter  they  stated  to  the 
shareholders  In  tbe  old  company  and  tbe  pro- 
posed subscribers  to  the  new  the  progress 
which  had  been  made  In  the  United  States 
In  taking  up  preferred  and  ordinary  shares, 
and  then  added  this  clause:  "We  have  come 
to  the  conclusion,  after  long  and  careful  con- 
sultations with  large  shareholders,  that  the 
only  effectlTe  way  of  securing'  control  of  the 
new  company  to  tbe  shareholders  in  the  Unit- 
ed Kingdom  is  by  the  establishment  of  a  'vot- 
ing trust';  that  Is  to  say,  the  trust  shall  hold 
as  if  It  were  the  absolute  owner  and  holder 
of  shares  In  the  new  company  belonging  to 
persons  resident  in  the  United  Kingdom,  and 
these  persons  shall  accept  tbe  certificates  of 
the  trust,  which  will  carry  all  rights  and  ben- 
efits except  that  of  voting.  By  this  means  a 
solid  controlling  vote  will  be  secured  upon  all 
hnportant  questions  at  the  company's  meet- 
ings in  America,  which  would  not  be  the  case 


If  the  voting  was  left  to  the  Individual  share- 
holders. .  We  prc^ose  that  the  members  of  the 
trust  should  be,  in  addition  to  ourselves,  four 
large  shareholders,  to  be  hereafter  selected 
by  us.  By  the  order  of  the  court,  the  time 
for  reorganizing  will  expire  on  the  16th  Inst, 
so  that  we  have  very  little  time  for  comple- 
tion of  our  arrangements.  Be  good  enough, 
therefore,  to  sign  and  return  to  us  at  once, 
but  In  any  case  not  later  than  the  11th  Inst, 
the  inclosed  slip  approving  for  the  formation 
of  the  voting  trust'  Unless  we  receive  this 
approval,  we  shall  reserve  the  right  to  return 
the  subscription  to  any  dissentient  subscriber. 
This  voting  trust  will,  of  course,  affect  the 
shares  only,  and  not  the  bonds,  which  -will  be 
delivered  to  the  subscribers  In  due  course. 
As  there  now  seems  to  be  so  good  a  prospect 
for  the  reorganization,  the  committee  are 
anxious  that  those  shareholders  who  have  not 
already  sent  in  their  applications  should  have 
another  opportunity  of  doing  so,  and  tbey 
have,  therefore,  decided  to  extend  the  time 
for  making  the  applications  imtil  the  11th 
Inst,  but  shareholders  must  distinctly  under- 
stand that  after  this  date  tbe  right  to  apply 
will  be  absolutely  lost  Any  such  applica- 
tions must  be  accompanied  by  the  formal  as- 
sent to  the  voting  trust." 

With  that  letter  went  a  printed  authoriza- 
tion in  blank,  to  be  signed  by  the  subscriber, 
in  the  foUo'wlng  language: 

"I  agree  that  the  shares  in  the  new  company 
to  which  I  may  be  entitled  shall  be  hpld  by  a 
voting  trust,  to  be  constituted  as  described  in 
your  circolar  letter  of  the  Ist  June,  1900,  and 
1  request  you  to  procure  such  a  trust  to  be  con- 
stituted. 

Ordinary  Signature. 

Name  in  full ..- 

Address  in  full 

Description '. 

Date 1000. 

"To  Messrs.  J.  Harold  Pirn,  Langley  A.  West, 
and  R,  M.  Home-Payne,  Shareholders'  Com- 
mittee of  American  Fisheries  Company  (in 
Liquidation)." 

It  will  be  observed  that  nothing  is  said  in 
the  letter  or  consent  as  to  the  length  of  time 
the  voting  trust  shall  last,  or  as  to  the  right 
of  tbe  person  consenting  to  enter  It  to  revoke 
his  grant,  and,  further,  that  It  contains  a 
threat  that  unless  tbe  voting  trust  was  ac- 
quiesced In,  the  subscriber  would  not  get  any 
benefit  whatever  in  the  new  company,  and  as 
a  necessary  result  would  lose  all  bis  holdings 
la  tbe  old  company.  Further,  the  trust  was 
naturally  and  necessarily  confined  to  the  for- 
eign stpckholders,  for  the  avowed  purpose  of 
perpetuating  in  them  tbe  control  of  the  com- 
pany. 

In  tbe  latter  part  of  April  and  the  first  part 
of  May,  and  while  this  general  plan  of  a  vot- 
ing trust  was  under  consideration,  tbe  com- 
plainant Warren,  who  Is  a  member  of  the 
New  York  bar,  was  In  London  and  Dublin  as- 
sisting and  advising  the  foreign  stockholders 
and  the  Flm  Committee  in  promoting  the  plan 
of  reorganization,  and  was  aware  that  the 
formation  of  a  voting  trust  was  contemplated. 
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and  to  some  extent  adrlsed  the  Pim  Commit- 
tee therein;  but  then,  or  later  on,  he  distinct- 
ly advised  them  that  It  would  be  bad  policy  to 
permit  the  American  stockholders  to  know  of 
the  proposed  plan,  and,  In  point  of  fact,  none 
of  them,  but  Warren,  did  know  of  It  until  long 
after  it  was  formed.  Almost  all  the  foreign 
shareholders,  Including  those  under  whom  the 
complainants  claim,  signed  the  authorization 
above  set  forth  and  returned  It  to  the  Pim 
Committee,  and  that  is  all  the  authority  they 
ever  had  for  the  forming  of  the  voting  trust 

The  process  of  collecting  In  and  forward- 
ing to  the  United  States  the  moneys  sub- 
scribed by  the  foreign  stockholders  occupied 
several  months,  and  in  the  meantime  the 
Pim  Committee  were  engaged  in  devising 
and  putting  in  shape  the  proposed  voting 
trust  For  that  purpose  tbey  organized  un- 
der the  British  statutes  a  corporation  by  the 
name  of  the  "Association  of  Foreign  Share- 
holders of  the  Fisheries  Company  of  New 
Jersey,  Limited,"  and  procured  its  Incorpo- 
ration on  the  5th  of  November,  1900.  The 
Incorporators  were  the  three  members  of  the 
Pim  Committee  and  four  other  stockholders 
In  the  ne-v^  company,  to  wit,  Francis  Belllng- 
ham  Jameson,  of  London,  Frederick  John 
Yarrow,  of  London,  and  Samuel  Smith  Mc- 
Cormlck  and  Thomas  Falls,  of  Dublin.  The 
association  was  absolutely  trlthout  any  cap- 
ital or  any  shares  of  stock.  The  articles  of 
association  mentioned  several  objects  of  the 
corporation,  the  first  of  wMch  was  this:  "(1) 
To  undertake  and  execute  trusts  of  all 
kinds,  and  In  particular  to  concur  In  the  exe- 
cution of  a  deed  poll  constituting  a  trust  of 
shares  in  the  Fisheries  Company  of  New 
Jersey,  and  framed  In  accordance  with  the 
draft  which,  for  the  purpose  of  identifica- 
tion, has  been  stibscribed  by  the  first  three 
subscribers  hereto."  The  membership  was 
limited  to  20,  but  the  7  subscribers  were  de- 
clared to  be  the  first  members  and  the  first 
committee,  with  power  to  determine  the 
terms  and  conditions  upon  which  subsequent 
members  shall  from  time  to  time  be  admit- 
ted, and  that  a  party  may  cease  to  be  a  mem- 
ber by  resignation  or  as  the  effect  of  a  re- 
quest to  resign  by  a  resolution  of  the  com- 
mittee. The  members  could  vote  by  proxy, 
and  the  committee  was  composed  of  the  7 
persons  signing  the  articles  of  association, 
and  each  member  of  the  committee  was  con- 
tinued In  office  until  he  becomes  a  bankrupt, 
or  suspends  payment,  or  compounds  with  his 
creditors,  or  Is  found  a  lunatic  and  becomes 
of  unsound  mind,  or  when  be  resigns  or  Is 
removed  by  resolution  of  the  committee. 
There  are  many  other  provisions  in  the  arti- 
cles of  association,  but  they  manifest  no  sort 
of  business  which  the  association  propose  to 
pursue,  other  than  that  first  stated,  viz.,  the 
general  business  of  being  a  trustee. 

On  the  12th  of  November,  1900,  a  week  aft- 
er the  organization  of  the  association  was 
completed,  a  sealed  ihstrument,  called  In  the 
case  the  "deed  poll,"  was  executed  by  the 


association,  and  by  Pim,  West,  and  Home- 
Payne,  members  of  the  committee.  That 
deed  poll  refers  to  the  circular  letter,  herelii- 
before  mentioned,  of  June  1,  1900,  the  assent 
to  the  plan  of  creating  a  voting  trust,  signed 
by  members  of  the  shareholders,  and  that 
the  Pim  Committee  had  become  the  holders 
of  the  majority  of  the  shares  In  the  new 
company  of  New  Jersey,  and  recites:  "Where- 
as, the  association  Is  the  said  proposed  vot- 
ing trust,  and  has  been  formed  pursuant  to 
the  said  circular,  and  the  said  Pim,  West, 
Home-Payne,  and  four  other  shareholders 
selected  by  them,  viz..  Falls,  Jameson,  Mc- 
cormick, and  Yarrow."  It  then  declares 
that  the  persons  who  brought  their  shares  In 
the  old  company  to  the  Plm  Committee,  and 
signed  the  assent  to  a  voting  trust,  are  to  be 
called  the  "depositors,"  and  the  shares 
brought  In  are  to  be  called  "deposited  shares," 
and  the  owner  of  the  deposited  share  means 
the  equitable  owner  for  the  time  being  of  a 
deposited  share,  in  accordance  with  the  pro- 
visions therein  contained;  that  the  shares 
In  the  Fisheries  Company  now  held  by  the 
Plm  Committee,  and  any  further  shares  of 
ttie  company  which  shall  be  vested  In  the 
association,  shall  be  held  by  the  association, 
with  all  rights  and  powers  against  third  per- 
sons as  if  it  were  the  absolute  owner  and 
holder  thereof  as  between  the  association 
and  the  owners  of  the  deposited  shares.  The 
certificates  of  the  association  Issued  to  such 
owners  shall  carry  all  rights  and  benefits, 
except  that  of  voting,  subject  to  the  provi- 
sions thereof;  and  such  vesting  may  be, 
when  the  association  thinks  fit,  made  by  a 
declaration  of  trust  in  favor  of  the  associa- 
tion, and  when  the  shares  are  so  vested  the 
association  may  allow  the  legal  title  to  re- 
main outstanding  so  long  as  the  association 
thinks  expedient  Every  owner  of  a  depos- 
ited share  will  be  entitled  to  a  certificate  un- 
der the  seal  of  the  association,  called  a 
"share  trust  certificate,"  and  stating  the 
number  of  shares,  etc.,  and  giving  the  form 
of  the  certificate  to  be  Issued  by  the  associa- 
tion. (And  I  stop  here  to  say  that  the  title 
to  the  shares  purchased  by  the  complain- 
ants from  the  foreign  shareholders  Is  mani- 
fested by  a  share  trust  certificate.)  Further, 
the  association  will  recognize  the  registered 
owner  of  any  deposited  share  as  the  absolute 
equitable  owner  thereof,  subject  to  these 
presents,  and  every  owner  of  such  deposited 
share  entitled  to  transfer  the  same  by  an 
instrument  in  the  usual  form.  Afterwards 
comes  a  declaration  of  the  trust  upon  which 
the  shares  are  held:  "The  deposited  shares 
shall  be  held  by  the  association  upon  trust 
that  they  may  and  shall,  according  to  the 
best  of  their  discretion,  do  the  things  fol- 
lowing; that  is  to  say:  (1)  Exercise  all  vot- 
ing rights  incident  to  the  ownership  of  shares 
as  and  when  the  association  shall  think  it 
expedient  to  exercise  the  same.  (2)  Receive 
all  dividends  and  bonuses  and  other  moneys 
receivable  in  respect  of  the  deposited  shares. 
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(8)  Raise  or  borrow  on  the  security  of  the 
deposited  shsres  any  money  required  for  the 
purposes  of  the  execution  of  the  trust.  (4) 
Take  all  such  actions  and  proceedings '  as 
they  think  expedient  from  time  to  time  to 
protect  the  Interests  of  the  owners  of  the  de- 
posited shares."  Then  further  on  follows  a 
provision  stating  the  duration  of  the  trust: 
"The  trust  Shall  be  closed  when  one  of  the 
events  following  shall  happen;  that  is  to 
say:  (1)  When  and  so  soon  as  the  associa- 
tion by  deed  declare  that  it  is  to  be  closed; 
or  (2)  when  the  owners  of  three-fourths  of 
the  deposited  shares  of  each  class,  by  notice 
in  writing  to  the  association,  declare  the 
trust  to  be  closed;  or  (3)  when  the  last  sur- 
vivor of  the  now  existing  descendants  of  Her 
Majesty  shall  have  been  dead  for  twenty 
years;  or  (4)  when  fifty  years  from  the  eze- 
cntlOD  hereof  shall  have  elapsed."  Then  fol- 
lows, among  others,  a  provision  giving  the 
association  power  to  make  an  assessment 
upon  the  owners  of  the  shares  to  pay  the  ex- 
penses of  the  association. 

After  the  formation  of  this  trust  and  the 
execution  of  the  deed  poll,  which  was  not,  of 
course,  recorded  in  any  public  place,  copies 
thereof  were  printed  in  handsome  style  and 
sent  out  to  some  of  the  larger  stockholders, 
and  a  drcnlar  letter  was  sent  to  all  the  stock- 
holders, calling  their  attention  to  the  forma- 
tion of  the  trust  and  the  deed  poll,  and  that 
"a  copy  of  the  memorandum  and  articles  of 
the  association,  and  of  the  trust  deed  above 
referred  to,  may  be  Inspected  at  the  office  of 
Messrs.  Stokes  Bros.  &  Plm,  above  mention- 
ed, or  at  the  ofllce  of  Messrs.  Morley,  ShtrrefF 
&  Co.,  53  Gresham  House,  Old  Broad  Street, 
Tendon,  or  copies  of  these  documents  can  be 
obtained  on  application  to  them,  and  on  pay- 
ment of  a  fee  of  Is.  for  each  copy."  That 
circular  was  the  first  notice,  so  far  as  ap- 
pears, that  any  of  the-  foreign  shareholders 
had  of  the  actual  terms  of  the  trust,  and  Its 
terms  were  not  brought  to  the  notice  of  any 
of  the  complainants,  except  Warren,  until' 
some  time  later. 

The  result  of  this  instrument,  construed,  as 
It  must  be,  in  connection  with  the  articles  of 
association  of  the  association,  was  to  vest  in 
the  individual  defendants  the  absolute  and 
irrevocable  power  for  BO  years  to  control  and 
manage  the  affairs  of  the  Fisheries  Company. 
They  thereby  have  the  right  to  name  their 
own  successors,  and,  by  transferring  a  few 
shares  to  mere  dummies  having  the  neces- 
sary residential  qualifications,  may  fill  the 
board  of  directors  with  their  mere  creatures, 
destitute  of  the  least  pecuniary  interest  or 
responsibility  in  the  corporation.  This  they 
have  already  done  to  the  extent  of  two  di- 
rectors. I  will  stop  here  to  say  that  a  great 
part  of  the  answw  nnd  affidavits  is  aimed  at 
the  peculiar  position  occupied  by  Mr.  Warren 
as  having  been  counsel  for  the  Pirn  Com- 
mittee and  as  having  advised  them  from  time 
to  time  in  regard  to  the  voting  trust,  and  gen- 
erally having  occupied  confidential  relations 


toward  them;  and  It  Is  charged  that  his  con- 
duct in  going  abroad,  as  he  did.  In  the  fall  of 
1902,  and  purchasing  these  association  cer- 
tificates from  the  foreign  stockholders,  and 
now  filing  this  bill  for  the  purpose  of  what 
is  called  "breaking  the  trust,"  is  unprofes- 
sional and  inequitable,  and  deprives  him  of 
any  aid  from  a  court  of  equity.  I  do  not 
deem  it  at  all  necessary  to  go  into  the  details 
of  the  proofs  on  this  subject,  and  content  my- 
self with  saying  that  I  do  not  agree  that  the 
case  shows  anything  that  places  Mr.  Warren 
in  the  position  of  having  been  guilty  of  un- 
professional conduct  or  a  breach  of  profes- 
sional confidence.  The  fact  is  that  he  was 
employed  by  the  other  complainants  herein, 
and  furnished  with  money  to  go  abroad,  in 
the  fall  of  1902,  for  the  purpose  of  purchas- 
ing such  a  block  of  foreign  stock  as  would 
give  the  American  shareholders,  if  they  all 
combined,  a  majority  of  the  stock.  It  does 
not  appear  that  In  the  course  of  such  employ- 
ment he  made  the  least  use  of  any  informs- . 
tion  which  he  obtained  as  confidential  coun- 
sel of  the  defendants.  He  performed  that 
task,  and  took  title  to  the  association  certifi- 
cates in  his  own  name,  and  filed  a  bill  in  his 
own  name.  That  was  probably  a  mistake  in 
practice,  which  might— I  do  not  say  would— 
have  rendered  his  bill  defective  for  want  of 
parties,  on  the  ground  that  the  real  parties 
In  interest  should  have  appeared  on  the  rec- 
ord. But,  whether  a  fatal  defect  or  not,  it 
was  cured  by  the  amendment  which  brought 
in  the  real  persons,  parties  in  interest,  as 
complainants.  Not  one  of  them  had  any  no- 
tice of  the  voting  trust  until  long  after  it  was 
formed,  and  not  one  of  them  had  done  any 
act  of  even  simple  acquiescence  therein; 
much  less  have  they  done  any  act  upon  which 
any  estoppel  in  favor  of  the  defendants  can 
be  based. 

This  brings  us  to  the  merits  of  the  real 
question  in  the  case,  and  that  is:  (1)  Have 
the  American  stockholders,  by  virtue  of  their 
ownership  of  stock,  to  which  they  originally 
subscribed,  or  purchased  from  original  sub- 
scribers, standing  in  their  names  on  the  books 
of  the  company,  a  standing  in  this  court  to 
complain  of  the  exercise  of  the  right  of  the 
Plm  Committee  or  the  association  to  vote  up- 
on the  shares  held  by  them  in  trust,  irre- 
spective of  the  wishes  of  the  cestuls  que  trust- 
ent?  (2)  Have  the  complainants,  as  owners 
of  the  equitable  title  of  a  certain  number  of 
shares,  the  title  to  which  stands  in  the  name 
of  the  Plm  Committee  on  the  books  of  the 
corporation,  the  right,  as  assignees  of  the 
original  holders  of  certificates  of  deposited 
shares,  to  revoke  the  consent  given  by  those 
original  holders  to  the  Plm  Committee  to 
form  the  voting  trust,  and  to  be  accorded  by 
this  court  the  right  to  control  the  vote  on 
those  shares? 

In  the  first  place,  It  Is  proper  to  observe 
that  it  was  quite  natural  and  proper,  and 
entirely  lawful,  that  the  foreign  stockholders, 
who  were  numerous,  should  combine  to  en- 
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able  themselves  to  vote  upon  their  stoek  at 
any  meeting  of  stockholders  In  the  far-away- 
state  of  New  Jersey.  That  combination  might 
be  either  by  a  proxy  or  by  the  formation  of 
a  voting  trust.  In  principle  I  see  little  dif- 
ference between  the  grlvlng  of  a  proxy  to  vote 
and  the  transfer  of  shares  of  stock  to  a 
trustee  to  vote  in  person  or  by  proxy.  The 
principle  Is  the  same.  In  either  case  the 
holder  of  the  stock  is  exercising  his  right  to 
have  his  voice  heard  In  the  way  provided  by 
law  In  the  management  of  the  corporation  In 
which  he  is  a  stockholder.  So  far,  the  cir- 
cular letter  of  June  1,  1800,  addressed  to  the 
stockholders  by  the  Plm  Committee,  sug- 
gests nothing  illegal  or  Improper.  Whether 
the  further  object  mentioned  In  that  letter, 
viz.,  that  the  foreign  stockholders  should  by 
combination  control  the  new  company,  was 
lawful  Is  another  question.  And,  as  before 
remarked,  nothing  In  that  letter  suggests  that 
the  creating  of  the  voting  trust  would  or 
.could  stifle  the  voice  of  the  equitable  owner, 
and  prevent  him  from  directing  the  legal 
owner  as  to  how  he  should  vote  on  his  stock. 
Nor  did  it  suggest  that,  by  consenting  to  the 
creating  of  •  the  voting  trust,  the  equitable 
owner  deprived  himself  of  the  right  to  re- 
voke tne  trust  at  his  pleasiure.  The  consent 
.  paper  was,  as  we  have  seen,  prepared  by  the 
committee,  and  was  presented  to  the  stock- 
holder, and  his  signature  demanded  within  a 
period  80  short  as  to  well-nigh  preclude  prop- 
er conslderatlan  on  his  part  as  to  its  prac- 
tical working  and  effect;  and  such  presenta- 
tion was  accompanied  with  a  threat  that, 
unless  Immediately  signed,  the  helpless  stock- 
holder would  lose  his  all.  Under  such  cir- 
cumstances, the  court  should  construe  it  most 
strongly  against  the  donee  of  the  power,  and, 
so  far  as  possible,  avoid  drawing  any  infer- 
ences unfavorable  to  the  original  and  natural 
rights  of  the  donor. 

It  Is  next  to  be  observed  that  no  consider- 
ation whatever  was  paid,  directly  or  Indirect- 
ly, by  the  Pirn  Committee  or  trustee  to  the 
owner  for  his  consent  to  the  voting  trust  It 
was  a  purely  voluntary  creation  of  power. 
The  transaction  did  not  even  contain  the 
element  of  mutual  promise,  such  as  has 
arisen  and  been  dealt  with  by  the  courts, 
where  several  persons  have  united,  and  by 
agreement  have  purchased  In  their  Joint 
name,  and  out  of  the  aggregate  of  their  in- 
dividual means,  a  block  of  shares  of  stock, 
upon  the  agreement  and  understanding  be- 
tween them  that  they  were  to  be  held  as  a 
solid  block,  and  voted  as  a  majority  of  the 
pool  should  determine.  There  a  consideration 
(whether  a  sufficient  consideration  or  not  has 
been  considered  a  debatable  question)  is 
found  in  the  mutual  contribution  of  funds  to 
the  joint  purchase,  and  the  mutual  promise 
to  act  in  concert  as  a  majority  of  the  con- 
tracting parties  should  determine.  I  repeat, 
there  la  no  such  element  found  in  the  present 
case. 

Again,  it  Is  to  be  observed  that  the  length 


of  time  the  trust  was  to  eontlniM  was  not 
mentioned  in  the  circular  letter  of  June  Is^ 
or  In  the  acceptance  thereof  signed  by  the 
depositing  stockholder.  There  was  nothing  to 
lead  the  stockholder  to.  believe  or  infer  that 
the  deputation  of  the  right  to  vote  was  to  be 
perpetual,  or  substantially  so;  and  so  the 
question  at  once  would  arise,  what  would  be 
the  reasonable  construction  to  put  upon  such 
consent  or  deputation?'  By  our  statute  the 
time  to  which  an  ordinary  proxy  is  limited 
is  three  years,  and  even  then  the  proxy  is 
revocable  at  the  pleasure  of  the  donor.  That 
I  conceive  to  be  a  statutory  declaration  of 
policy  on  that  subject  Be  that  as  It  may, 
I  find  nothing  in  the  documents  Just  mention- 
ed  to  authorize  or  warrant  the  assumption  of 
the  power  by  the  members  of  the  Pirn  Com- 
mittee,  after  organizing  the  corporation  in 
question,  which  of  Itself  was  Innocent  enough, 
to  convey  to  that  corporation  all  the  shares 
of  stock  held  by  them,  and  to  annex  to  them 
a  power  of  voting  for  60  years,  without  re- 
gard to  the  wishes  of  the  individual  owners, 
or  even  a  bare  majority  of  them,  and  without 
allowing  to  them  the  power  of  revocation, 
except  by  the  owners  of  three-fourths  of  the 
shares  deposited. 

It  follows  that  the  signing  of  the  consent 
to' the  formation  of  the  voting  trust  amounts 
to  no  more  than  the  appointment  of  the  hold- 
er of  the  legal  title  as  the  agent  of  the  equi- 
table owner,  with  power  only  to  vote  upon 
the  stock  as  be  (the  equitable  owner)  should 
direct,  and.  In  the  absence  of  special  direc- 
tion, as  the  agent  shoilld  see  fit,  and  sub- 
ject to  the  duty  to  vest  the  legal  title  in  the 
equitable  ovnier  whenever  demanded.  It  gave 
the  legal  owner  no  Interest  whatever  In  the 
stock,  or  any  other  power  over  It 

It  Is,  however,  alleged,  and  is  a  part  of 
the  defense,  that  the  certificate  holders  who 
transferred  their  certificates  to  the  complain- 
ant had  notice  and  knowledge  of  the  deed 
poll  and  the  terms  thereof,  and  acquiesced 
'therein,  long  before  they  transferred  the  cer- 
tificates to  the  complainants.  There  la  some 
conflict  in  the  proofs  on  this  subject;  but  I 
shall  assume  that  for  the  present  purposes 
the  weight  of  the  evidence  is  that  such  cer- 
tificate holders  did  acquiesce  in  the  deed  poll, 
in  so  far  that  they  did  not  protest  against 
it,  and  did  not  take  any  legal  measures  to 
I'evoke  or  set  the  same  aside,  or  otherwise 
disturb  its  force  and  effect  .  Granting  all 
that,  I  am  unable  to  see  how  It  varies  the 
position  of  the  parties.  Such  acquiescence, 
and  failure  to  protest  and  take  legal  meas- 
ures, cannot  Injure  the  equitable  standing  of 
the  shareholder,  unless  the  defendants  have 
acted  thereon  in  such  manner  that  they  can- 
not be  restored  to  their  original  position,  or, 
in  other  words,  unless  there  are  some  facts 
raising  an  estoppel,  such  as  existed  in  the 
case  of  Chapman  y.  Bates,  above  cited.  The 
defendants  have  expended  no  money  except 
what  they  have  been  reimbursed.  They  have 
entered  into  no  obligations.    They  will  suffei 
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no  lots,  directly  or  injUrectly,  by  what  bas 
been  called  the  "breaking  of  tbe  trust" 
Hence  It  -does  not  He  In  tbelr  months  to  set 
op  acquiescence.  Tbey  are  bare  trustees,  or 
agents,  without  any  Interest  In  perpetuating 
the  trust,  and  cannot  complain  of  Its  revo- 
cation. 

And  looking  at  the  affair  in  its  general 
a^ect,  and  without  regard  to  what  may  be 
termed  the  "special  views  of  tbe  law,"  as 
applied  to  transactions  of  this  particular  kin,d, 
I  cannot  avoid  thinking  that  It  somewhat  re- 
sembles a  voluntary  family  settlement  or 
deed  of  gift,  without  consideration,  and  not 
acted  upon,  so  as  to  render  its  revocation  in 
any  decree  Inequitable  or  unjust,  but  in  the 
framing  of  which  a  distinct  power  of  revo- 
cation bas  not  been  reserved.  As  to  such 
instruments.  It  is  perfectly  well  settled  that 
they  are  revocable  at  the  will  of  the  settler. 
Gamsey  v.  Mundy,  24  N.  J.  Eq.  243,  Is  a 
leader  of  quite  a  long  line  of  cases  In  this 
state  on  that  subject  I  conclude,  then,  that 
upon  general  principles  the  holders  of  the 
certificates  who  assented  to  the  creation  of 
the  voting  trust  had  the  right  at  their  pleas- 
ure to  revoke  the  same,  and  to  demand  from 
the  defendants  the  transfer  to  them  as  In- 
dividuals on  the  books  of  the  company  of  the 
shares  of  stock  which  they  had  deposited 
with  the  defendants,  and  also,  as  a  lesser 
remedy,  tbe  right  to  dictate  to  the  defendants 
how  they  should  vote  on  those  shares  before 
tliat  transfer. 

Turning  to  the  law  applicable  to  this  case, 
it  seems  to  be  pretty  well  settled  In  this  state 
by  quite  a  long  line  of  decisions.  Yotiug 
trusts  are  not  declared  to  be  necessarily  un- 
lawful. They  may  or  may  not  be  lawful,  ac- 
cording to  the  circumstances  of  the  case. 
The  general  rule  is  that  prima  facie  they  are 
unlawful,  but  may  be  rendered  lawful  by  the 
drcumstancea.  The  leading  case  Is  the  fa- 
mous one  in  the  law  courts  of  Taylor  v.  Grls- 
wold,  14  N.  J.  Law,  222,  27  Am.  I>ec.  38.  In 
tbls  court  we  have  the  cases  above  dted,  three 
of  which  happen  to  have  been  dealt  with  by 
me,  and  In  each  of  which  I  had  the  aid  of 
able  and  distinguished  counsel.  The  last  one. 
Chapman  v.  Bates,  was  considered  by  the 
Court  of  Errors  and  Appeals,  and  that  court. 
In  its  ophilon  in  affirming  the  decree  below, 
expressly  recognized  tbe  correctness  of  the 
principles  attempted  to  be  laid  down  in  Cone 
V.  Bussell  and  White  v.  Thomas  Tire  Co.,  and 
treats  of  the  principle  upon  which  voting 
trusts  may  be  maintained,  and  In  what  cases 
a  power  of  attorney  to  vote,  which  I  assume 
to  be  precisely  tbe  same  thing,  may  be  irrevo- 
cable. At  the  top  of  page  666,  61  N.  J.  Eq., 
page  640,  47  Atl.,  and  6  Am.  St  Rep.. 459, 
Mr.  Justice  Garretson,  speaking  for  that 
court,  usra  the  following  language:  "A  pow- 
er of  attorney  may  become  irrevocable  when- 
ever the  object  is  to  create  an  interest;  and 
this  is  so,  even  If  it  is  not  stated  In  the  instru- 
ment Itself  to  be  Irrevocable.  While  the  gen- 
eral rule  la  that  a  principal  may  revolt^  the 


authoirlty  of  his  agent  at  Us  mere  pleasure, 
an  exception,  to  this  rule  is  when  the  princi- 
pal has  expressly  stipulated-  that  the  author- 
ity shall  be  irrevocable  and  the  agent  has  an 
interest  In  Its  execution.  Story,  Ag.  476. 
But  where  an  authority  or  power  is  coupled 
with  an  Interest,  or  where  it  Is  given  for  a 
valuable  consideration,  or  where  it  is  part 
of  a  security,  there,  unless  there  is  an  ex- 
pressed stipulation,  that  it  shall  be  revocable, 
It  Is,  from  Its  very  nature  and  character.  In 
contemplation  of  the  law,  irrevocable,  wheth- 
er it  is  expressed  to  be  so .  upon  the  face  of 
the  instrument  conferring  the  authority  or 
not  Story,  Ag.  477;  Hunt  v.  Rousmanler,  8 
Wheat  174  15  L.  Ed.  588];  Durbrow  v,  Bp- 
pens  [65  N.  J.  Law,  10,  48  Atl.  582].  In  this 
last  case  illustrations  of  irrevocable  powers  of 
attorney  can  be  found." 

After  Chapman  v.  Bates  had  been  decided 
in  this  court,  and  before  Its  decision  on  ap- 
peal, the  whole  subject  came  before  Chancel- 
lor Magie  in  the  case  of  Kreissl  v.  Distilling 
Co.  of  America,  61  N.  J.  Eq.  5,  47  Atl.  471, 
and  be  there  reviews  the  previous  cases  and 
the  principles  established.  In  that  case  the 
complainant  had  not  pooled  his  stock,  but  by 
his  bill  asked  that  tbe  trust  or  conunittee 
should  be  restrained  from  exercising  the  pow- 
er g^ven  it  by  the  stockholders  who  had  pool- 
ed their  stock.  At  pages  14  and  16,  61  N.  J. 
Eq.,  and  page  475,  47  Atl.,  he  uses  the  follow- 
ing language:  "The  power  of  revocation  is 
deemed  sufficient  to  protect  the  rights  of  other 
stockholders.  If,  however,  the  stockholder 
undertakes  to  make  ^revocable  bis  grant  of 
power,  and  to  denude  himself  for  a  fixed  pe- 
riod of  the  power  to  Judge  and  determine  and 
vote  as  to  the  proper  management  and  con- 
trol of  the  afTalrs  of  the  corporation,  then 
whether  the  grant  of  power  Is  good  or  not 
must  depend  on  the  purposes  for  which  it  is 
given.  When  the  scheme  devised  does  not 
embrace  a  grant  of  irrevocable  powers  by 
proxy,  but  seeks  a  similar  object  by  tbe  crea- 
tion of  a  trust  and  the  appointment  of  a  trus- 
tee, to  whom  the  title  of  the  stock  is  convey- 
ed, a  like  doctrine  must  be  applied.  //  no  pro- 
vision M  made  for  the  eonduot  of  the  tnutee, 
at  least  he  would  ie  bound  to  vote  on  the 
stock  held  in  trust  in  acoordanoe  with  the  ea- 
pressed  wishes  of  the  cestui  que  trust;  but  if 
the  transfer  of  the  legal  title  to  the  stock  Is 
made  and  accepted  under  an  agreement  of  the 
stockholder  which  deprives  him  of  ail  power 
to  direct  the  trustee,  and  all  opportxmity  to 
exercise  his  own  Judgment  in  respect  to  the 
management  of  the  affairs  of  the  corporation, 
fhvti  whether  the  transaction  is  open  to  the  oh- 
ieetion  of  other  sto<Aholders,  as  depriving  them 
of  the  right  thet  have  to  the  aid  of  their  oo- 
stookholiers,  must  lie  dependent  upon  the  pur- 
poses for  which  the  trust  was  created  and  the 
powers  that  were  oonferred.  If  stockholders, 
upon  consideration,  detennlne  and  adjudge 
that  a  certain  plan  for  conducting  and  man- 
aging the  affairs  of  the  corporation  is  Judi- 
cious and  advisable,  I  have  no  c(oubt  that  they 
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may,  by  powers  of  attorney,  or  the  creation  of 
a  trust,  or  the  conveyance  to  a  trustee  of  their 
stock,  so  combine  or  pool  their  stock  as  to 
provide  for  the  carrying  out  of  the  plan  bo  de- 
termined upon.  But  if  ttockholdert  oomiint 
by  either  mode  to  intrutt  and  confide  to  othert 
the  formulation  oni  eteecution  of  a  plan  for  the 
management  of  the  affaire  of  the  corporation, 
and  ewolude  themeeUiee,  by  act*  made  and  at- 
tempted to  be  made  irrevocable  for  a  fixed  pe- 
riod, from  the  eseroige  of  judgment  thereon,  or 
If  they  reserve  to  themselves  any  benefit  to  be 
derived  from  such  a  plan  to  the  exclusion  of 
other  stockholders  who  do  not  come  into  the 
combination,  then  in  my  judgment  such  com- 
bination and  the  acts  done  to  effectuate  it, 
are  contrary  to  public  policy,  and  other  stock- 
holders have  a  right  to  the  Interposition  of  a 
court  of  equity  to  prevent  its  being  put  Into 
operation."  The  words  I  liave  italicized  ap- 
ply to  the  present  case,  except  that  the  ma- 
jority stockholders  in  this  case  have  not  even 
formulated  a  plan  for  the  management  of  the 
affairs  of  the  corporation,  but  have  left  that 
entirely  to  others,  and  have  excluded  them- 
selves from  the  management,  and  have  at- 
tempted to  make  their  action  in  that  respect 
Irrevocable  for  a  fixed  period,  and  so  to  ex- 
clude themselves  from  the  exercise  of  their 
judgment  on  the  affairs  of  the  corporation,  or, 
rather,  the  defendants  the  Plm  Committee 
have  assumed,  without  authority  of  the-stock- 
holdws,  to  place  the  stockholders  In  that  po- 
sition. 

But  let  ua  look  at  the  circumstances  of  the 
present  case  from  a  purely  practical  point  of 
view.  The  Bisherles  Company  is  a  corpora- 
tion of  the  state  of  New  Jersey,  doing  busi- 
ness wholly  upon  the  coast  of  the  United 
States.  Its  nominal  headquarters  Is  In  New 
Jersey.  The  principal  location  of  its  busi- 
ness is  Tiverton,  R.  I.,  where  It  has  a  factory 
for  extracting  the  oil  from  fish  which  it 
catches,  and  converting  the  residue  into 
fertilizers.  The  American  stockholders  pro- 
tected their  rights  in  the  old  company  by 
taking  stock  In  the  new  company  upon  the 
express  pledge  that  they  should  stand  on  an 
equal  footing  with  the  foreign  stockholders. 
Such  were  the  terms  of  the  plan  of  reorgani- 
zation previously  referred  to,  and  under 
which  the  new  company  was  actually  organ- 
ized. They  knew  that  the  majority  of  the 
stock  was  held  abroad,  and  that  the  manage- 
ment of  the  company  was  subject  to  the 
criticism  of  the  foreign  stockholders.  So 
far,  then,  as  any  questions  might  arise  as  to 
the  management  of  the  company,  it  was  of 
the  utmost  importance  to  the  American 
stockholders  that  the  merits  of  the  manage- 
ment should  be  subjected  to  the  test  of  the 
judgment  of  all  the  stockholders.  The  first 
set  of  directors,  by  common  consent,  were 
constituted  entirely  of  citizens  of  the  United 
States,  and  as  a  matter  of  practice  that  must 
continue  to  be  so.  Hence  those  directors 
and  the  American  stockholders  who  may 
have  voted  for  them  liad  a  peculiar  right  in 


this  case  to  depend  upon  nibmittlog  the 
propriety  of  theh:  management  to  fbe  Indi- 
vidual judgments  of  the  foreign  stockholders. 
They  had  a  right  to  rely  upon  the  law  as 
settled  by  the  conrts  of  this  state  to  protect 
them  therein.  They  might  reach  those  for- 
eign stockholders,  either  by  personal  Inter- 
view or  by  circulars  discussing  the  condi- 
tion and  management  of  the  affairs  of  the 
corporation,  and  they  had  the  right  by  that 
law  to  have  the  judgment  thereon  of  those 
individual  stockholders,  freely  and  fairly  ex- 
ercised In  the  votes  which  they  might  cast 
for  directors  at  the  annual  elections.  In- 
stead of  that,  they  find  all  the  foreign  stock 
pooled  in  the  hands  of  seven  m^n,  who 
exercise  complete  control  over  the  affab« 
of  the  company,  and  have  the  right  to  per- 
petuate themselves  for  50  years  by  their 
power  of  reappointment,  and  they  cannot  be 
dislodged  from  their  position  without  the 
concurrence  of  76  per  cent,  of  that  stock 
which  is  controlled  by  the  pool.  As  tliat 
amounts  to  about  three-fifths  of  the  whole, 
it  reduces  the  amount  necessary  to  maintain 
the  Plm  Committee  and  their  associates  In 
power  to  one-quarter  of  two-fifths,  which 
Is  about  one-seventh  of  all  the  stockholders. 
Now,  It  seems  to  me  that  the  American 
stockholders,  who  are  registered  as  such, 
have  a  right  to  complain  of  that  state  of  af- 
fairs. It  deprives  them  of  the  benefit  of 
the  judgment  of  about  one-half  of  the  stock- 
holders of  the  company,  and,  as  before  re- 
marked, brings  the  case  far  within  the  rul- 
ing and  decision  of  the  chancellor  in  the  case 
of  Kreissl  v.  Distilling  Co,  of  America. 

I  have  looked  at  some  of  the  cases  ad- 
judged by  the  courts  of  other  states  and  re- 
lied upon  by. the  defendants'  counsel.  Many 
of  them  are  cited  by  the  Supreme  Court 
of  California  In  Smith  t.  San  Francisco  & 
North  Pacific  Railway  Company,  115  Cal. 
584,  4T  Pac.  582,  also  reported  in  85  L.  R.  A. 
809,  56  Am.  St.  Rep.  119.  In  that  case  the 
decision  of  the  conrt  1)<b1ow  was  reversed  by 
the  Court  of  Appeals,  with  the  Chief  Justice 
dissenting,  so  that  the  decision  is  a  result  of 
a  divided  court.  So  far  as  It  applies  here, 
it  was  an  affirmation  of  the  doctrine  ttiat 
where  three  men  unite,  and  provide  funds 
to  purchase  a  block  of  stock,  and  agree  that 
the  stock  shall  be  voted  as  they,  or  a  major- 
ity of  them,  shall  determine,  the  mutual 
promise  Is  a  ccuisideration  for  the  contract. 
But  a  careful  consideration  of  the  learned 
opinion  In  that  case  shows  that  the  present 
case  Is  excepted.  At  page  317,  35  L.  R.  A. 
(first  column),  the  learned  judge  says  this: 
"The  question  has  been  presented  Jn  cases 
of  voting  trusts,  but  an  examination  of  these 
cases  will  show  that  the  question  has  arisen 
either  when  the  authority  was  expressly 
given  to  carry  out  some  Illegal  purpose,  or 
when,  having  been  given  without  any  con- 
sideration, though  purporting  to  be  for  a 
definite  term,  subsequent  owners  of  the 
stock  have  sought  to  revoke  it  before  the 
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expiration  of  the  term."  He  thus  expressly 
excepts  the  present  case.  Another  case  re- 
lied on  by  the  defendants  is  Brightman  t. 
Bates  aSOO)  176  Mass.  105,  55  N.  B.  809. 
That  was  an  action  by  a  broker,  or  person 
acting  as  such,  tor  compensation  according 
to  contract  for  services  rendered  in  forming 
a  roting  pool  of  stock  in  a  corporation.  The 
defense  was  that  the  pooling  contract  was 
on  Its  face  unlawful,  to  the  knowledge  of 
the  plaintiff,  and  therefore  he  was  not  en- 
titled to  compensation.  It  will  be  seen  that 
a  rery  clear  case  of  an  absolutely  unlawful 
combination  was  necessary  in  order  to  main- 
tain the  defense.  Besides,  I  infer  from  the 
statement  of  the  case  that  there  was  a  con- 
sideration for  the  contract  as  between  the 
sereral  stockholders,  who  were  the  defend- 
ants, which  rendered  it  binding  as  between 
them — following  the  doctrine  laid  down  in 
the  California  case  Just  cited.  Be  that  as  It 
may,  the  pooling  contract  disclosed  no  un- 
lawful object,  and  the  length  of  time  It 
should  endure,  three  years,  was  quite  rea- 
sonable. The  question  whether  It  was  re- 
Tocable  during  that  period  was  not  involved 
nor  discussed,  and  the  language  of  Holmes, 
C.  J.,  who  delivered  the  opinion,  and  upon 
whose  language  the  defendants  rely,  must 
be  construed  accordingly.  Other  cases  cited 
by  the  defendants  are  clearly  distinguishable 
from  the  present. 

But  whatever  Judicial  expressions  or  de- 
cisions, If  any,  may  be  found  in  other  Juris- 
dictions not  consonant  with  the  clear  line  of 
well-established  authority  In  this  state  must 
be  disregarded  by  me,  for  the  simple  reason 
that  the  parties  hereto  are  stockholders  in  a 
Xew  Jersey  corporation,  governed  In  their 
relations  and  rights,  so  far  as  relates  to  the 
matters  here  Involved,  by  the  law  established 
by  the  liCgislature  and  declared  by  the  courts 
of  this  state.  The  complainants,  in  becom- 
ing stockholders  In  the  corporation,  were 
entitled  to  rely  upon  that  law;  and  the  de- 
fendants, and  those  whom  they  represent, 
acquired  their  stock  subject  to  the  same  law, 
and  must  be  content  to  be  bound  thereby. 
Chancellor  Magle,  In  the  case  of  Kreissl  v. 
Distilling  Ck).,  cited  with  approval  the  pre- 
vious decisions  of  this  court,  and  formulated 
the  doctrine  to  be  deduced  therefrom  in  the 
language  above  quoted,  and  granted  an  In- 
junction against  a  voting  pool  in  that  case, 
depriving  the  members  of  the  right  to  vote 
on  the  stock  held  by  them,  using  this  lan- 
guage: "While  I  would  entertain  no  doubt 
that  the  gentlemen  composing  these  trustees 
would  not  take  advantage  of  withdrawing 
stockholders,  and  execute  a  plan  they  dis- 
approve of,  the  fact  that  they  are  given  ex- 
press x>ower  to  do  so,  and  the  power  to  elect 
the  board  of  directors  to  co-operate  with 
them,  deprives  the  transaction  of  any  tenta- 
ttve  character  and  Justifies  its  behig  pro- 
nounced contrary  to  public  iwlicy,  in  that 
it  provides  for  a  possible  management  of  the 
atralTB  of  the  company  during  a  fixed  period 


of  time,  by  the  Judgfnent  and  determination 
of  others,  and  not  by  the  Judgment  and  de- 
termination of  complainant's  associates  in 
this  corporation."  His  decision  in  that  case 
binds  me,  even  If  I  disagreed  with  him, 
which  I  do  not 

The  general  doctrine  stated  by  him,  as  de- 
rived from  the  previous  cases,  as  forming 
the  basis  of  his  decision,  was  expressly  ap- 
proved by  the  Court  of  Errors  and  Appeals 
In  Chapman  v.  Bates.  So  that,  though  the 
result,  owing  to  the  circumstances,  was  dif- 
ferent in  Chapman  v.  Bates,  there  is  not  the 
least  conflict  between  the  flnal  decision  in 
that  case  and  that  of  Chancellor  Magle  in 
the  case  before  him.  It  may  not  be  out  oC 
place  to  say  that  a  copy  of  Chancellor  Mag- 
le's  opinion  was  promptly  forwarded  by  Mr. 
Warren  to  the  solicitors  of  the  defendants 
in  London. 

Upon  the  whole  case,  then,  I  conclude  that 
the  complainants  are  entitled  to  succeed  on 
both  grounds  put  forward  by  their  counsel, 
viz.:  First.  That  the  creation  of  the  pool, 
with  its  ironclad  provisions,  and  without 
the  knowledge  or  consent  of  complainantSr 
gave  the  defendants,  as  holders  of  the  for- 
eign stock,  an  unfair  and  an  unjust  advant- 
age. In  that  it  deprived  the  complainants  of 
the  right  to  appeal  to  and  have  the  benefit 
of  the  individual  Judgments  of  the  foreign 
stockholders  upon  any  and  all  matters  con- 
nected with  the  policy  or  management  of 
the  corporation.  Second.  That  the  equitable 
owners  of  the  shares  (the  legal  title  to  which 
was  held  by  the  defendants),  from  whom  the 
complainants  derived  equitable  title  to  those 
shares,  had  the  right  by  the  law  of  this  state 
to  revoke  the  self-assumed  authority  of  the 
defendants,  and  to  compel  the  latter  to 
transfer  the  legal  title  to  them  as  equitable 
owners,  and  that  such  right  passed  with  the 
equitable  title  to  the  complainants,  who  are 
entitled  to  enforce  the  same  In  this  court 

I  will  advise  a  decree  that  the  n>otion  to 
dissolve  be  denied,  but,  as  the  complainants 
amended  after  the  defendants  bad  prepared 
their  answor,  without  costs. 


(ff  N.  J.  B.  329) 

In  re  HODNBTT'S  WILL. 

(Prerogative  Court  of  New  Jersey.    May  26, 
1903.) 

WILLS-PROBATB— JURISDICTION    OF   ORDINA- 
RIES—NOTICE-CONTEST. 

1.  At  the  time  of  the  instructions  'to  Lord 
Combury,  the  English  ecclesiastical  courts  had 
jurisdiction  to  require  an  executor  who  had 
proved  a  will  in  common  form,  1.  e.,  without 
notice  to  the  persons  interested,  to  prove  the 
will  in  solemn  form,  I.  e.,  upon  notice  to  the 
persons  interested. 

2.  The  powers  conferred  upon  Lord  Combmr  > 
respecting   the   probate   of   wills   Included   the 

Sower  fo  require  an  executor  to  prove  his  wilt 
t  solemn  form. 

S.  ^e  powers  thus  conferred  were  possessed 
by  the  succeeding  goveruors  under  royal  ap- 
pointment, and  by  the  govemois  elected  under 
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the  Constitution  of  1776,  and  were  transferred 
by  the  Constitution  of  1844  to  the  chanceliors, 
sitting  as  ordinaries  in  the  Prerogtative  Court 
The  power  to  require  probate  in  solemn  form 
has  never  been  taken  away  (if,  indeed,  it  could 
be)  by  legislation.  Nor  does  the  fact  that  in- 
stances of  the  use  of  that  power  are  not  dis- 
coverable indicate  that  it  has  been  abandoned 
80  that  it  cannot  be  now  exercised  in  a  proper 
case. 

4.  An  executor  may,  of  hia  own  accord,  prove 
his  will  before  the  oridinary,  upon  notice  to  all 
parties  interested. 

5.  A  widow  of  a  testator,  who  was  a  minor 
at  the  time  the  executor  proved  the  will  before 
the  ordinary  and  at  the  time  of  applying  for 
relief,  upon  proof  that  there  is  fair  ground  for 
contesting  the  validity  of  the  will  in  respect  to 
its  execution  or  the  testamentary  capacity  of 
the  deceased,  or  as  to  the  will  being  the  product 
of  undue  influence,  presents  a  proper  case  for 
the  exercise  of  the  power  to  require  the  probate 
before  the  ordinary  in  solemn  form  on  notice  to 
all  parties  interested. 

(Syllabus  by  the  Court.) 

In  the  matter  of  the  will  of  WllHam  T. 
Hodnett.  Petition  for  probate  of  will.  Or- 
der for  proceedings  on  notice -to  all  parties 
concerned. 

Charles  H.  Hartshome,  for  petitioner.  E. 
v.  Llndabury,  for  executor. 

MAGIE,  Ordinary.  On  March  26,  1002, 
a  petition,  signed  by  Thomas  P.  Fay  and 
Emma  S.  Hodnett,  was  presented  to  the 
ordinary,  praying  tliat  the  last  will  of  Wil- 
liam T.  Hodnett,  deceased,'  and  a  codicil 
thereto,  should  be  proved  in  the  Prerogative 
Court,,  and  letters  testamentary  Issued  there- 
on to  said  Fay,  who  was  appointed  by  said 
will  executor  thereof.  The  petition  was 
sworn  to  by  both  of  the  petitioners  on  the 
day  it  was  presented.  Accompanying  the 
petition  was  an  affidavit  made  by  said  Fay, 
which,  in  the  mode  usual  in  such  cases,  made 
proof  that  no  caveat  against  the  probate  of 
any  will  of  William  T.  Hodnett,  deceased, 
had  been  filed  in  the  office  of  the  surrogate 
of  the  county  of  Monmouth,  In  which  county 
said  Hodnett  was  domiciled,  and  in  which  be 
died.  Thereupon  two  persons,  who  were  the 
witnesses  to  both  will  and  codlcH,  were  pre- 
sented, and,  being  sworn,  made  out  the  ex& 
cutlon  of  both  wUl  and  codldl  by  the  de- 
ceased in  the  ordinary  mode.  Probate  was 
thereupon  allowed,  and  letters  testamentary 
were  Issued  to  said  Fay,  named  in  said  will 
as  executor,  and  he  thereupon  took  the 
usual  and  prescribed  affidavit  On  November 
19,  1902,  a  petition  was  presented  to  the 
ordinary  by  said  Bmma  S.  Hodnett,  represent- 
ed by  her  father  and  next  friend,  Charles  A. 
Anderson.  The  petition,  among  other  things, 
asserted  that  Emma  S.  Hodnett  was  a  minor, 
20  years  of  age,  residing  with  her  said  father 
in  this  state,  and  was  the  widow  of  said 
William  T.  Hodnett,  deceased,  who  died  at 
his  residence,  in  the  county  of  Monmouth, 
seised  of  considerable  property;  that  Thomas 
P.  Fay  had  for  a  long  time  been  the  legal, 
business,  and  confidential  adviser  of  said 
deceased,  and  continued  to  be  siicb  up  to 


the  time  of  the  death  of  said  deceased;  that 
said  Fay  drew  the  said  will,  and  superin- 
tended its  execution;  that  at  the  time  it  was 
executed  the  deceased  was,  by  reason  of 
disease  induced  by  dissipation,  Incapable  of 
making  a  testamentary  disposition  of  his 
property,  and  that  the  execution  of  the  will 
did  not  conform  to  the  requirements  of  the 
statute;  that  the  codicil  to  said  will  was 
afterwards  prepared  by  said  Fay,  and  he 
also  superintended  Its  execution,  and  that 
Its  execution  was  not  In  accordance  with  th< 
statute.  The/  petition  further  asserted  that 
after  the  death  of  petitioner's  husband  said 
Fay  acted  as  her  confidential  adviser,  and 
that  she  had  signed  the  petition  for  probate 
of  the  will  and  codicil  at  his  request,  and 
because  she  inferred  from  such  request  that 
it  was  her  duty  to  do  so.  It  was  also  therein 
charged  that  by  the  provisions  of  said  will 
and  codicil  the  said  Fay  obtains  a  large 
share  of  the  property  of  the  deceased;  that 
said  deceased  had  previously  made  a  will, 
when  fully  capable  of  making  a  testamentary 
disposition  of  his  property,  in  favor  of  the 
petitioner;  that  It  was  duly  executed,  and.  If 
■not  revoked  by  the  later  will  and  codicil, 
ought  to  be  probated.  The  prayer  of  the 
petition  Is  that  the  order  admitting  to  pro- 
bate the.  will  and  codicil  and  granting  letters 
testamentary  thereon  should  be  set  aside; 
that  petitioner  should  be  permitted  to  prove 
the  facts  asserted  in  the  petition,  and  to 
show  that  the  will  and  codicil  were  procured 
by  fraud  and  undue  Influence;  that  the  ear- 
lier will  should  be  admitted  to  probate,  and 
that  said  Fay  (who,  it  was  charged,  had 
obtained  that  will  from  its  custodian)  should 
be  ordered  to  deliver  it  to  the  court,  and 
that  he  should  be  restrained  from  performing 
any  act  as  executor  under  his  letters  testa- 
mentary; and  that  petitioner  shoWd  have 
such  other  relief  as  she  should  be  entitled  to. 
Appended  to  the  petition  was  a  copy  of  the 
earlier  will  mentioned  therein,  with  an  affi- 
davit of  a  New  York  lawyer  to  the  eftect 
that  such  a  will,  dated  January  14,  1001,  had 
been  drawn  by  him  under  instructions  from 
the  deceased,  and  had  been  duly  executed 
by  the  deceased,  and  that  the  cc^y  annexed 
had  been  taken  from  an  office  copy  of  the 
original  will,  retained  by  him  in  accordance 
with  his  usual  custom,  and  that  the  original 
will  had  been  delivered  by  him  to  a  per- 
son acting  under  authority  from  Said  Fay. 
There  were  also  appended  the  affidavits 
of  petitioner,  and  of  a  servant  residing  In 
the  house  at  the  time  the  will  and  codicil 
were  executed,  supporting  and  affirming  the 
matters  charged  in  the  petition,  and  the 
affidavits  of  physicians  respecting  the  con- 
dition of  the  husband  at  previous  periods 
of  his  life. 

Upon  the  filing  of  the  petition  an  order  was 
made  directing  said  Fay  and  the  persons 
Interested  under  said  will  and  codicil  to 
show  cause  before  the  ordinary  on  December 
8, 1902.  why  the  order  admitting  the  wiU  and 
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codldl  to  probate  should  not  be  revoked  and 
annulled. .  and  why  said  Fay  abonld  not  be 
ordered  to  dellrer  to  the  conrt  the  alleged 
prior  will  of  Jannary  14,  1901,  and  why  aald 
Fay  should  not  be  restrahied  from  perform- 
ing any  act  as  execntor  or  trustee  until  the 
further  order  of  the  court  The  order  to 
show  cause  was  brought  to  hearing  on 
December  16,  1902,  to  which  time  the  mat- 
ter bad  been  adjourned  under  a  stipulation 
of  counsel. 

On  December  16,  1902,  Pay,  the  executor, 
filed  an  answer  to  the  petition,  supported  by 
his  own  affidavit  that  the  matters  therein 
stated  were  true.  The  answer  substantially 
denied  many  of  the  allegations  of  the  peti- 
tion. No  replication  to  the  answer  was  filed, 
nor  was  there  any  request  for  a  direction  to 
take  testimony  upon  the  contested  questions 
of  fact.  The  order  was  brought  to  hearing 
upcHi  the  petition  and  answer  and  the  affi- 
davits accompanying  each  of  them. 

On  behalf  of  the  petitioner,  it  was  first  con- 
tended that  the  case  disclosed  a  fraud  perpe- 
trated upon  the  ordinary,  which  ought  to  re- 
quire and  compel  the  vacation  of  the  former 
action.  The  fraud  charged  was  in  the  repre- 
sentation that  the  widow  of  the  deceased, 
who  was  in  fact  a  minor,  incapable  of  acting 
for  herself,  had  capacity  to  join  In  the  appli- 
cation for  probate.  But  the  jurisdiction  of 
the  ordinary  to  grant  probate  of  the  will  and 
codicil  did  not  In  any  respect  depend  upon  the 
application  of  the  widow.  If  she  had  not 
joined  In  the  petition,  the  application  of  the 
executor,  upon  the  proofs  submitted,  would 
hare  Justified  the  ordinary,  under  the  prac- 
tice and  legislation  presently  to  be  consideo- 
ed.  In  proceeding  to  admit  the  will  and  codicil 
to  probate.  If,  upon  the  petition  in  which 
she  Joined  havliig  been  presented.  It  had  been 
disclosed  that  abe  was  a  minor,  tiiat  circum- 
stance would  not  have  deprived  the  court  of 
Jurisdiction.  If,  Indeed,  It  had  been  further 
disclosed  that  Fay,  who  propounded  the  will 
and  codldl  upon  an  application  In  which  ha 
had  procured  her  to  Join,  knew  that  she  was 
incapable  of  acting  for  herself  by  reason  of 
nonage,  that  circumstance  might  have  caused 
the  ordinary  to  pause,  and  perhaps  Institute 
proper  inquiry  before  allowing  probate.  But 
while  the  affidavits  seem  to  properly  make  out 
-that  petitioner  was  in  fact  a  minor,  it  Is  tiot 
made  to  appear  that  Fay  knew  that  she  was 
not  of  full  age,  and  he  swears  in  positive 
terma  that  he  had  no  knowledge  of  the  fact 
There  Is,  tiierefore,  no  conscious,  intentional 
deception  of  the  ordinary  shown,  and  since  It 
was  not  necessary  that  the  widow  should  have 
joined  in  the  application,  If  the  facts  now 
appearing  respecting  her  Infancy  had  been 
then  disclosed  to  the  ordinary,  he  could,  and 
probably  would«  have  proceeded  to  aliow  pro- 
bate. My  conclusion  Is  that  this  ground  will 
not  snpport  tiie  demand  for  a  revocation  or 
juinnlment  of  the  former  action  of  the  ordi- 
nary In  allowing  probate. 

But  It  Is  next  contended  that  the  case  dl». 


closes  fraud  of  such  a  character  as  to  Justify 
an  immediate  vacation  of  the  probate.  The 
fraud  on  which  reliance  is  placed  for  this 
demand  consists,  it  is  argued,  in  procuring  a 
testamentary  disposition  of  property  from  a 
man  incapable  of  making  It  by  one  who'  occu- 
pied a  relation  of  trust  and  confidence,  and 
that  the  disposition  thus  procured  gave  to  this 
confidential  agent  and  adviser  a  large  share 
of  the  estate  of  the  deceased,  and  that  no  suf- 
ficient proof  appears  to  rebut  the  presumption 
that  such  disposition  was  obtained  by  undue 
infiuence  arising  from  the  recognized  and  ad- 
mitted relation  between  Fay  and  the  deceas- 
ed. I  do  not  deem  It  necessary  to  discuss  this 
contention  at  length.  It  is  to  me  a  novel 
proposition  that  an  order  admitting  a  irlU  to 
probate,  made  without  objection  and  without 
deception  of  the  court  may  be  vacated  under 
an  order  to  show  cause,  upon  proof  of  the 
invalidity  of  the  will  because  of  Incapacity, 
improper  execution,  or  undue  infiuence.  If, 
however,  the  proposition  is  well  founded,  this 
case  is  not  within  it  The  allegations  of 
fraud  in  the  respects  mentiened,  if  supported 
by  affidavits,  are  met  by  positive  denials. 
The  case  is  not  ripe  for  adjudication  upon  this 
claim,  if  any  adjudication  could  be  made. 

But  another  contention  made  on  behalf  of 
petitioner  demands  consideration.  When  the 
order  to  show  cause  came  on  for  hearing,  it 
was  made  to  appear  that  notice  had  been  giv- 
en of  an  application  by  petitioner  for  an 
amendment  of  her  petition,  so  that  it  might 
pray  for'an  order  or  decree  requiring  the. ex- 
ecutor to  im>ve  the  will  and  codicil,  previous- 
ly admitted  to  probate,  in  solemn  form.  Up- 
on discussion,  the  application  for  such  amend- 
ment was  withdrawn,  but  petitioner's  counsel 
insisted  that  if  the  ordinary  found,  upon  the 
case  presented,  that  petitioner  was.  entitied 
to  such  relief,  it  should  be  granted,  under  the 
general  prayer  of  her  petition.  Much  of  the 
brief  submitted  for  petitioner  maintained  the 
proposition  tiiat  npon  the  mattM'  before  the 
court  petitioner  shoold  have  such  relief,  and 
that  such  relief  Is  within  the  power  of  the 
court  Upon  consideration,  I  have  reached 
the  conclusion  that  If  the  case  presented  entlr 
tied  petitioner  to  an  order  or  decree  requiring 
probate  of  this  will  and  codldl  in  what  Is 
known  as  "solenm  form,"  and  if  this  conrt 
can  make  such  an  order  or  decree  on  a  i>eti- 
tion  for  such  specific  relief,  It  will  be  the  duty 
of  the  court  to  afford  relief  upon  this  peti- 
tion. That  sort  of  relief  Is  germane  to  the 
specific  r^ef  prayed  for  therein,  and  there- 
fore fairly  falls  within  a  general  prayer  tor 
relief  under  the  ordinary  rules  of  equity 
pleading  and  practice. 

The  distinction  between  probate  ef  wills 
in  common  and  In  solemn  form,  well  recogniz- 
ed in  tbe  practice  of  the  BngUsh  courts  of 
probate,  seems  not  to  have  attracted  nnich  at- 
tention from  our  courts  until  the  publication 
of  the  oplalon  of  Chancellor  McGill,  sitting 
as  ordinary,  in  Stranb's  Case,  4»  N.  J.  Eq. 
864,  24  AtL  CSfl9.    In  that  case  a  will  had  be^ 
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ttdmitted  to  probate  by  a  surrogate  without 
objection.  After  the  time  for  an  appeal  from 
tbe  surrogate's  act  had  spired,  the  orphans' 
court,  upon  a  petition  presented  to  It,  alleg- 
ing that  the  will  was  the  product  of  fraud 
and  undue  influence,  and  praying  that  the 
surrogate's  probate  should  be  set  aside,  al- 
lowed an  order  to  show  cause  why  the  pray- 
er of  the  petition  should  not  be  granted,  and, 
upon  argument,  discharged  that  order.  Upon 
an  appeal  to  this  court  from  the  order  last 
named,  the  ordinary  determined  that  the  or- 
phans' court  was  without  Jurisdiction  to  initi- 
ate such  a  proceeding.  But  he  proceeded  to 
express  an  opinion  that,  upon  an  application 
to  the  surrogate,  although  made  after  the 
time  for  an  appeal  from  bis  act  had  expired, 
the  surrogate  would  have  Jurisdiction  to  cite 
tbe  parties  Interested  to  appear  before  the 
orphans'  court,  which  court  would  have  Juris- 
diction to  require  an  executor  to  prove  the  will 
in  solemn  form.  Tbe  decision  of  tbe  ordi- 
nary in  that  case  was  affirmed  by  the  Court 
of  Errors  for  tbe  reasons  given  by  blm. 
Scharer  v.  Schmidt,  50  N.  J.  Eq.  795,  27  AtL 
103a  But  the  approval  of  the  decision  was 
not  intended  to  Indicate  approval  of  the  opin- 
ion of  the  ordinary  respecting  tbe  jurisdiction 
to  require  probate  in  solemn  form,  as  was 
shown  in  the  per  curiam  opinion  shortly  aft- 
erward delivered  in  Gordon  v.  Old,  52  N.  J. 
Bq.  819,  30  Atl.  19.  Afterward,  the  opinion 
expressed  by  the  ordinary  respecting  the  ju- 
.rlsdictlon  of  the  surrogate  and  the  orphans' 
court  in  such  cases  was  put  to  a  jadlclal  test 
A  win  was  admitted  to  probate  by  the  surro- 
gate of  Essex  county,  without  objection.  Tbe 
time  for  appeal  had  expired.  Thereafter  par- 
ties Interested  applied  to  the  surrogate  for 
citations  to  the  executors  and  all  parties  In- 
terested, requiring  them  to  appear  before  the 
orphans'  court  of  that  county  for  a  probate 
of  the  wlU  in  solemn  form.  Tbe  orphans' 
court  declined  jurisdiction,  and  upon  an  ap- 
peal to  this  court  the  action  of  that  court 
was  approved  and  affirmed.  The  court.  In 
reaching  that  conclusion,  felt  bound  to  treat 
tbe  opinion  of  tbe  ordinary  in  the  Straub  Case 
as  not  correctly  expressing  tbe  powers  of  tbe 
surrogate  and  orphans'  court  In  such  matters. 
It  was  held  that  after  a  will  had  been  admit- 
ted to  probate  by  a  surrogate,  and  no  appeal 
had  been  talsen  within  the  time  limited  by 
statute,  no  jurisdiction  existed  in  the  surro- 
gate to  refer  to  the  orphans'  court  the  ques- 
tion of  probate  tn  solemn  form,  and  no  juris- 
diction existed  In  the  orphans'  court  to  direct 
such  probate.  In  re  Cartwright's  Will  (M. 
J.  Prerog.)  61  Atl.  713.  Up<m  appeal  to  tbe 
Court  of  Errors  and  Appeals,  tbe  decree  of 
the  Prerogative  Court  was  affirmed  for  tbe 
reasons  expressed  In  tbe  opinion  delivered  in 
that  court  1  In  delivering  the  opinion  In  tb^ 
Oartwrlgtat  Case,  I  expressly  refrained  from 
considering  the  power  of  this  court  In  re- 
spect to  probates.  In  solemn  form,  of  wills 
produced  and  probated  before  tbe  ordinary. 
Tbe  statutory  jurisdiction  conferred  npon  sur- 
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rogates'  and  orpbantS'  courts  was  deemed  not 
to  extend  thereto  after  the  time  ^or  appeal 
had  elapsed.  Whether  the  ordinary  might  not 
require  a  will  proved  before  him  to  be  again 
proved  In  solemn  form  was  not  decided,  and 
decision  upon  UTs  power  and  duty  in  that  re- 
spect is  now  required. 

An  examination  of  the  practice  of  the  Eng- 
lish ecclesiastical  courts,  and  of  the  courts 
which  have  succeeded  to  their  jurisdiction  la 
matters  of  probate,  discloses  tbe  distinction 
made  In  those  courts  between  probate  in 
common  and  probate  In  solemn  form.  Orlg> 
Inally  a  probate  in  common  form  was  allow- 
ed upon  the  mere  production  of  the  will,  ae- 
companled  by  tbe  affidavit  of  tbe  executor 
that  he  believed  it  to  be  the  last  will  of  the 
deceased  testator.  Thereafter  the  executor 
could  be  required,  under  certain  circumstan- 
ces, to  prove  the  will  in  solemn  form.  In 
the  third  edition  of  Consef  s  Practice  of  tbe 
Spiritual  or  Ecclesiastical  Courts,  published 
In  1708,  the  practice  under  the  powers  of  the 
court  Is  thus  stated:  "If  any  will  be  proved 
In  common  form  (which  is  done  by  tbe  sole 
oath  of  tbe  executor).  If  any  person  have  an 
Interest  in  the  administration  of  tbe  deceas- 
ed's goods  (being  perhaps  prevented  of  bis 
Interest  by  tbe  pretended  will),  he  may  force 
the  executor  to  prove  the  will  by  witnesses, 
which  if  tbe  executor  do  not  sufficiently 
prove,  sentence  Is  to  be  given  that  the  deceas- 
ed died  intestate,  and  that  the  probate  of 
that  will,  so  granted  In  common  form  of  law, 
is  to  be  annulled  and  revoked."  Conset's 
Practice,  p.  10.  This  probate  was  also  call- 
ed probate  per  testes,  because  the  executor 
was  required  to  produce  evidence  of  the  ex- 
ecution of  the  will,  Including  the  witnesses 
thereto.  If  any,  upon  notice  to  the  parties  in- 
terested, involving  opportunity  for  them  to 
appear  and  be  heard.  But  that  the  dis- 
tinction between  tbe  two  forms  of  probate 
was  not  deemed  to  depend  on  the  fact  that 
tbe  wltneanes  to  the  will  were  required  to  be 
examined  for  a  probate  in  solemn  form, 
which  was  not  necessary  to  a  probate  in 
common  form,  seems  clear.  For  after  the 
English  wills  act  of  1837  took  effect,  tbe 
allowance  of  probate  on  common  form  was 
npon  an  affidavit  of  one  or  more  of  tbe 
witnesses  to  tbe  will,  makbig  out  Its  execa- 
tlon  in  conformity  with  the  requirements  of 
tbe  act.  Yet  thereafter  probate  in  solemn 
form  was  frequently  required.  This  course 
of  practice  Indicated  that  probate  In  solemn 
form  was  resorted  to,  not  because  the  wit- 
nesses to  the  will  had  not  been  produced  and 
examined,  but  because  tbe  examination  was 
wholly  ex  parte,  no  opportunity  being  giv- 
en to  any  party  interested  to  appear  and 
make  objection,  and  interpose  with  cross-ex- 
amination and  the  production  of  testimony. 
So  we  are  justified  In  tbe  view  that  the 
real  distinction  between  tbe  two  classes  of 
probate  consisted  In  tbe  facta  that  one  was 
allowed  without  notice,  and  the  allowance  of 
the  other  was  only  upon  notice  to  the  paz^ 
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tlea  interested,  with  opporttinlty  to  attend  and 
be  beard  on  the  question  of  probata  It  is 
unquestionable  that  the  Jurisdiction  In  mat- 
ters of  probate  and  administration  which 
existed  in  the  English  ecclesiastical  courts  at 
the  time  of  the  Instructions  to  Lord  Oom- 
bnry,  in  1702,  were  by  those  instructions  con- 
ferred upon  the  gorernors  of  New  Jersey. 
That  Jurisdiction  was  exercised  by  the  sne- 
cesslTe  governors  of  the  province  or  colony, 
and  of  the  state,  after  it  was  established  by 
the  Constitutiou  of  1776  and  the  successful 
Revolution  of  the  United  States.  By  the 
Constitution  of  1844,  the  same  Jurisdiction 
was  transferred  to  the  chancellor,  whose  ap- 
pointment was  thereby  provided  for,  to  be 
exercised  by  him  as  ordinary  sitting  in  the 
Prerogative  Court  The  Jurisdiction  of  the 
governors  over  matters  of  probate  was,  in 
1843,  discussed  by  Pennington,  Ordinary,  and 
traced  to  the  Instructions  to  Lord  Combury. 
In  re  Coursen's  Will,  4  N.  J.  Eq.  408.  The 
Eingllsh  ecclesiastical  courts  undoubtedly  pos- 
sessed power  to  require  a  will,  which  had 
been  admitted  to  probate  without  notice  to 
the  parties  Interested,  to  be  proved  there- 
after in  solemn  form  upon  notice  to  such 
parties.  Conset's  Pxac.  10;  Tristram  &  Coote, 
Probate  Prac.  353;  Brown's  Prob;  Prac.  99, 
275;  4  Bum's  Ecclesiastical  Prac.  196,  199; 
Powles  &  Oakley,  Prob.  Prac,  103.  Was  that 
power  conferred  upon  the  successive  colonial 
and  state  governors,  and  transmitted  to  the 
chancellor  sitting  as  ordinary?  If  the  power 
now  resides  in  the  ordinary,  in  wliat  case 
should  it  be  exercised? 

In  his  opinion  in  the  Straub  Case,  Chancel- 
lor HcGill  fortified  his  position  by  declaring 
that  the  exercise  of  the  power  to  require 
probate  in  solemn  form,  even  after  the  lapse 
of  a  long  period  of  time,  was  not  oppressive 
upon  the  executor,  because  he  might  have 
proved  the  will  originally  in  solemn  form, 
with  notice  to  all  parties  interested.  In  the 
opinion  delivered  in  the  Cartwrlght  Case,  I 
pointed  out  that  snch  a  probate  could  not 
have  been  obtained  by  an  executor  of  a  will 
which  was  uncontested  and  which  was  of- 
fered for  probate  before  a  surrogate.  But 
the  power  of  an  executor  to  prove  a  will 
before  the  ordinary  In  solemn  form  and 
with  notice,  although  no  caveat  has  been 
filed  and  no  contest  made  thereon,  was  plain- 
ly recognized  in  the  English  practice.  It  Is 
thus  stated  by  Conset:  "If  an  executor  who 
is  a  stranger  to  the  deceased,  (that  Is)  no  way 
related  to  blm,  have  the  greatest  part  of  the 
deceased's  goods  bequeathed  to  him,  and 
Is  doubtful  lest  the  children  or  next  of  kin 
or  widow  of  the  deceased  should  commence 
suit  against  him  for  the  future,  he  may,  by 
virtue  of  that  will,  call  the  relict  and  chil- 
dren or  next  of  kin  of  the  deceased  in  spe- 
cial 0f  they  think  themselves  any  way  in- 
terested), and  all  others  whatsoever  in  gen- 
eral, that  pretend  to  have  any  interest  in  the 
last  win  and  testament  of  the  deceased,  or 
In  the  adminlstratlcHi  of  his  goods,  to  come 


and  see  the  will  proved  by  wHneasM,  uaBL 
lawful  proof  being  made  of  this  will,  and  tf 
definite  sentence  passed  for  the  validity  of 
It,  this  will  can  never  be  made  invalid  or 
voidable  thereafter  (so  as  there  be  no  nullity 
In  the  proceedings),  though  the  testamentary 
witnesses  die  in  the  meantime.  And  this  is 
frequently  practiced."  Conset's  Prac.  10;  4 
Bum's  Ecclesiastical  Prac.  189.  Citations  in 
such  cases  were  said  to  be  mandatory  and 
Intlmatory,  because  they  not  only  cite  parties 
to  appear,  but  intimate  that  tt  they  appear 
not  the  executor  will  proceed  to  prove  the 
will.  Id.  27.  The  ancient  practice  seems 
still  continued,  for  it  Is  said  that  an  executor 
may  prove  the  will  in  solemn  form,  either 
of  bis  own  motion  or  In  consequence  of  hav- 
ing been  challenged  to  do  so  by  a  party 
interested  adversely,  and  executors  are  ad- 
vised to  do  so  for  their  own  protection. 
Tristram  &  Coote,  Prob.  Prac.  363;  Powles  & 
Oakley,  Prob.  Prac.  108.  This  provision,  in 
my  Judgment,  has  long  been  recognized  in 
our  legislation.  Such  recognition  seems  also 
to  Involve  the  inference  that,  where  the  ex- 
ecutor falls  to  prove  the  will  thus,  the  power 
of  the  ordinary  to  require  him  to  do  so  may 
In  any  proper  case  be  exercised.  By  section 
2  of  the  act  entitled  "An  act  respecting  the 
Prerogative  Court  and  the  power  and  author- 
ity of  the  ordinary,"  approved  April  16,  1846 
(Rev.  St  1847,  p.  303).  it  was  enacted  that 
probate  of  any  will  should  not  be  granted 
by  the  ordinary  until  proof  be  made  to  his 
satisfaction  that  no  caveat  against  proving 
such  will  had  been  filed  In  the  office  of  the 
surrogate  of  the  county  where  the  testator 
resided  at  the  time  of  his  death,  or  that  no- 
tice to  all  persons  concerned  bad  been  given 
of  the  application  to  the  ordinary  for  such 
probate.  This  provision  Is  included  in  sec- 
tion 16  of  the  act  entitled  "An  act  respecting 
the  orphans'  court  and  relating  to  the  powers 
and  duties  of  the  ordinary  and  the  orphans' 
court  and  surrogates."  approved  March  27, 
1874  (2  Gen.  St  p.  2359),  and  Is  now  included 
in  the  act  of  the  same  title  approved  June  14, 
1898.  Laws  1898,  p.  718.  In  my  Judgment, 
this  legislation  has  always  permitted  an  ex- 
ecutor who  propounds  his  will  before  the 
ordinary  to  adopt  one  of  two  altematives, 
viz,:  (1)  To  submit  the  will  upon  mere  proof 
that  no  caveat  has  been  filed  In  the  county 
In  which  the  testator  had  his  residence  at  this 
time  of  his  death,  or  (2)  to  give  notice  to  all 
persons  concerned  of  the  application  for  pro- 
bate. If  he  adopts  the  former  alternative 
and  satisfies  the  ordinary  that  no  caveat  has 
been  filed,  he  may  then  propotmd  the  will 
and  obtain  his  probate  without  having  given 
any  notice.  If,  however,  a  caveat  lias  been 
filed,  the  ordinary  would  not  proceed  to  allow 
probate  except  upon  notice.  But  the  alterna- 
tive provision  is  so  general  as  to  Indicate 
plainly  that  it  was  Intended  to  permit  the 
executor  to  proceed  for  probate  iqwn  such 
notice  whether  a  caveat  bad  been  filed  or 
not    Upon  this  constroctlon  of  the  act,  it 
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tteUowBi  in  my  Judgment,  that  any  person 
notieed  to  attend  the  probate  mnst  be  admit- 
ted-to  crosB-ezamine  the  testamentary  wit- 
nesses and  to  produce  evidence  on  the  matter 
of  the  will,  and  a  contest  against  the  will 
could  be  maintained  by  him.  It  also  follows 
.that  any  person  who  baa  been  noticed  to 
attend  and  has  refrained  from  attending,  or 
who  has  attended  and  made  no  contest,  would 
bo  thereafter  estopped,  by  the  order  admit- 
ting the  will  to  probate,  from  any  further 
contest,  at  least  on  matters  then  apparent  or 
discoverable.  If  any  party  concerned,  and 
noticed  to  attend,  was  an  Infant,  there  can  be 
no  doubt,  I  think,  that  the  Incidental  powers 
of  the  ordinary  would  extend  to  the  appoint- 
ment of  a  guardian  ad  litem,  by  whom  the 
Infant  might  appear,  pursuant  to  the  usual 
practice  of  courts  having  equitable  and  ec- 
clesiastical Jurisdiction.  The  notice  would 
seem  to  be  necessarily  personal,  there  being 
no  provision,  as  there  Is  in  some  states,  for 
substituted  or  constructive  notice  by  pub- 
lication, etc.  Am.  &  Eng.  Enc.  (1st  Ed.)  180. 
This  sort  of  probate  on  notice,  in  cases  where 
no  contest  was  made  over  the  will,  as  has 
already  been  stated,  was  recognized  practice 
of  the  English  ecclesiastical  courts,  and  is 
also  a  practice  of  the  present  probate  courts. 
Bxecutors  might  prove  a  will  in  solemn  form, 
either  of  their  own  motion,  or  in  consequence 
of  having  been  challenged  to  do.  so  by  a 
party  interested  adversely.  Executors  are 
.advised  to  thus  prove  their  will  for  their  ovni 
protection.  Tristram  &  Coote,  Prob.  Prac. 
363.  The  present  requirements  of  the  pro- 
bate court  for  obtaining  a  decree  for  probate 
in  solemn  form,  in  an  uncontested  action,  are 
set  out  in  the  same  twok,  at  page  352  et  seq., 
and  it  Is  therein  declared  that  the  recognized 
ditCerence  between  a  probate  which  has  been 
grranted  in  common  form  and  a  probate  which 
has  been  granted  in  solemn  form  is  that  the 
former  is  revocable,  and  the  latter,  provided 
proper  precautions  have  been  taken,  is,  sub- 
ject to  one  exception.  Irrevocable.  The  one 
exception  seems  to  be  the  after  discovery  of 
a  will  later  in  date  than  that  admitted  to 
probate.  Id.  355.  Another  exception  is  said 
to  be  where  the  decree  has  been  obtained  by 
fraud  or  collusion.  Powles  &  Oakley,  Prob. 
Prac.  103. 

Whether  or  not  the  ordinary  did  not  pos- 
sess power  to  permit  probate  of  an  uncon- 
tested win  on  notice  before  the  act  of  1846, 
above  cited,  need  not  be  determined.  But 
as  it  was  a  practice  of  the  ecclesiastical 
courts  of  England,  whose  powers  were  con- 
ferred on  the  governors  of  the  colony  and 
state,  it  would  seem  probable  that  such  leg- 
islation, adopted  shortly  after  the  period 
when  the  chancellor  became  ordinary  under 
the  Constitution  of  1814,  .was  rather  «  regu- 
lation of  a  practice  recognized  as  existing. 

At  the  June  term,  Obancellor  Halsted  bad 
under  consideration  a  case  presenting  the 
following  features:  A  will  of  a  nonresident 
Of.  this  state  had  been  admitted  to  probate 


by  him,  sitting  as  ordinary,  and  without  no- 
tice. Afterward  a  petition  was  presented  to 
him  praying  for  the  vacation  of  the  probate 
thus  granted.  An  order  upon  the  ezecntor, 
to -whom  letters  testamentary  bad  been  Is- 
sued thereon,  to  show  cause  why  the  order 
admitting  the  VUl  to  probate  should  not  be 
vacated,  was  made,  and  brought  to  bearing 
upon  the  petition  and  affidavits  made  in 
opposition.  The  ordinary  reached  the  con- 
clusion that  the  probate  should  be  vacated, 
upon  a  consideration  of  the  terms  of  section 
2  of  the  act  of  1846,  above  cited.  As  It 
appeared  that  the  testator  was  not  a  resident 
of  this  state  at  the  time  of  bis  decease,  and 
it  was  obvious  that  the  proponent  of  the 
will  could  not  have  been  entitled  to  probate 
under  the  first  alternative  proof,  viz.,  that 
no  caveat  had  been  filed  with  the  surrogate 
of  the  county  where  the  testator  resided 
at  the  time  of  his  death,  the  ordinary  held 
that  it  was  essential  for  the  proponent  to 
have  made  proof  under  the  second  alterna- 
tive,-viz.,  that  notice  had  been  given  to  all 
persons  concerned  of  the  application  for  pro- 
bate. As  it  further  appeared  that  no  such 
notice  had  been  given,  the  conclusion  was 
that  the  probate  had  been  Improperly  grant- 
ed, and  it  was  vacated.  In  re  Lawrence,  7 
N.  J.  Eq.  215.  I  have  examined  the  record 
of  the  order  made  by  the  ordinary  in  that 
cause,  and  find  that,  in  addition  to  vacating 
the  probate  previously  granted,  it  was  fur- 
ther ordered  that,  if  application  for  probate 
of  the  will  should  be  afterwards  made,  it 
should  be  upon  notice. 

I  have  been  unable  to  discover  any  other 
Case  involving  the  construction  of  the  legis- 
lation above  referred  to  in  these  respects,  or 
throwing  any  light  on  the  question  now  un- 
der consideration,  until  the  opinion  express- 
ed In  the  Straub  Case.  This  examination 
seems  to  indicate  that  the  power  to  order  a 
will  which  has  been  admitted  to  probate 
without  notice,  to  be  afterwards  proved  with 
notice,  has  either  not  been  exercised,  or  has 
been  exercised  in  rare  instances,  which  tiave 
not  been  contested  and  have  escaped  notice. 
But  I  am  unable  to  draw  therefrom  the  in- 
ference that  such  power  lias  never  existed 
in  the  ordinary,  or  that  it  has  been  so  aban- 
doned as  to  prohibit  its  exercise  in  a  proper 
case.  That  such  power  existed  in  the  Eng- 
lish ecclesiastical  courts,  and  was  among 
those  powers  conferred  upon  the  ordinary 
of  the  colony  and  state,  I  deem  to  be  en- 
tirely beyond  dispute^  That  it  has  not  been 
(If,  indeed,  it  could  be)  taken  away  from  the 
ordinary  by  legislation,  I  deem  equally  clear. 
Its  disuse  does  not  show  abandonment,  if 
it  could  thus  be  abandoned.  For  these  rea- 
sons, I  deem  myself  possessed  of  author- 
ity to  require  an  executor  who  has  proved 
a  will  before  me  without  notice,  to  prove  the 
same  will  with  notice  to  all  the  parties, 
whenever  a  proper  case  for  such  action  is 
presented. 

The  remaining  question  is,  what  is  a  prop- 
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er  caae  requiring  irach  action?  This  qnes- 
tion,  If  thoroughly  considered  and  com- 
pletely answered,  would  Involve  much  that 
would  be  entirely  unnecessary  to  the  deci- 
sion of  this  case.  It  would  require  me  to 
trace  the  limits  and  fix  the  bounds  of  my 
Jurisdiction  In  this  regard.  For  example, 
Chancellor  McGllI,  In  the  Straub  Case,  de- 
clared that  the  demand  for  pr6l)ate  in  sol- 
emn form  might  be  made  at  any  time  with- 
in 30  years.  It  Is  said,  as  to  the  present 
English  practice,  that  any  party  whose  in- 
terest l8  adversely  affected  by  a  probate 
granted  in  common  vform  may,  without  any 
Umitatloa  of  time,  call  it  in  and  put  the 
party  who  obtained  It,  or  his  representative, 
upon  proof  of  the  will  in  solemn  form.  Tris- 
tram &  Coote,  Prob.  Prac  333.  But  there 
Is  legislation  In  England  protecting  an  ex- 
ecutor against  payments,  etc.,  made  before 
the  revocation  of  the  probate  under  that 
practice.  The  ancient  practice  seems  to 
bare  considered  a  time  to  be  limited;  accord- 
ing to  Swinburne,  to  10  years,  but,  according 
to  Dr.  Ctodolphin,  to  30  years.  4  Bum's 
E;cc.  Prac.  199.  Obviously,  I  ought  not  to 
determine  in  this  case  the  extent  of  time 
within  which  such  relief  may  be  sought 
For  If  a  party  seeking  relief  comes  without 
laches,  as  the  petitioner  does,  the  question 
of  the  extent  of  the  limitation  of  time  Is 
ot  no  consequence. 

Nor  Is  It  necessary  in  this  case  to  definite- 
ly determine  what  kind  or  what  amount  of 
proof  Is  requisite  to  Aiove  the  court  to  grant 
snch  relief.  Under  the  Bngllsh  practice,  it 
would  seem  that  the  court  exercised  Its  pow- 
er to  require  probf^te  In  solemn  form  almost 
u  a  matter  of  course.  When  the  probate 
was  granted  upon  the  mere  affidavit  of  the 
executor  that  he  believed  the  instrument  pro- 
pounded was  the  last  will  of  the  decedent, 
there  would  seem  to  be  a  reason  for  such  a 
practice,  which  would  not  apply  where  pro- 
bate, though  without  notice,  is  only  granted 
npon  proof  of  the  Instrument  as  a  will.  Yet, 
In  many  cases,  ground  was  shown  for  the 
exercise  of  the  power.  Under  our  practice, 
pursuant  to  wlilch  a  contest  may  be  raised 
by  any  one  Interested  by  caveat  or  appeal, 
I  think  probate  in  solemn  form  ought  not  to 
be  compellM  .except  upon  some  good  ground 
sbown.  It  Is  manifestly  unnecessary  to 
prove  that  the  probate  previously  granted 
bad  been  improperly  granted,  by  showing 
tbat  testator  did  not.  In  fact,  possess  tes- 
tamentary capacity,  or  tbat  the  will  was  In 
fact  the  product  of  undue  influence.  It  will 
be  sufficient  to  Justify  the  ordinary  in  requir- 
ing probate  on  notice  if  there  is  made  to 
appear  to  bim  a  fair  ground  for  contesting 
the  validity  of  the  will  in  respect  to  its  ex- 
ecution, or  the  testamentary  capacity  of  the 
testator,  or  as  to  the  will  being  the  product 
of  undue  Influence. 

It  la  equally  unnecessary  to  decide  In  this 
case  who  may  apply  for  probate  in  soliemn 
tern.  If  any  person  who  la  aul  Juris  has 
6SA.-6 


knowledge  of  the  death  of  the  testator  and 
of  grounds  for  contesting  his  will,  or  might 
by  due  diligence  have  discovered  such 
grounds,  and  has  neglected  to  caveat  against 
probate  being  granted,  it  could  hardly  be 
conceded  that  he  could  afterward  be  heard 
to  demand  that  an  executor  should  be  re- 
quired to  re-prove  the  will  on  any  such 
grounds. 

Applying  these  views  to  the  case  In  hand, 
I  think  tlie  power  to  require  probate  tn 
solemn  form  ought  to  be  exercised.  Petition- 
er, the  widow  of  the  deceased,  appears  to  be 
a  minor.  If  the  executor  had  elected  to 
prove  the  will  on  notice  to  all  persons  con- 
cerned, he  would  have  been  obliged  to  give 
notice  to  her,  and,  unless  some  person  ap- 
peared for  her,  to  procure  the  appointment 
of  a  guardian  ad  litem  for  her,  who  would 
have  represented  her  in  the  proceeding.  She 
is  therefore  a  person  concerned  who  may  now 
apply  for  this  relief  by  a  next  friend,  and  It 
cannot  be  denied  that  the  application  has 
been  made  within  a  reasonable  time. 

The  facts  asserted  and  admitted,  in  my 
Judgment,  justify  the  conclusion  that  a  case 
for  relief  of  this  nature  is  presented.  The 
will  and  codicil  were  admittedly  drawn  by 
the  legal  adviser  and  confidential  agent  of 
the  deceased.  Testator  is  admitted  to  have 
been  addicted  to  the  excessive  use  of  intoxi- 
cating liquors,  as  a  result  of  which  he  suf- 
fered many  attacks  of  delirium  tremens,  and 
from  time  to  time  was  treated  In  sanatori- 
ums.  There  is  evidence  of  his  condition,  at 
or  about  the  time  the  will  and  codicil  were 
executed,  sufficient  to  Justify  inquiry  as  to 
his  capacity.  There  is  further  evidence  re- 
specting tne  mode  of  execution  of  the  will 
and  codicil  sufficient  to  Justify  the  examina- 
tion of  tne  persons  present  at  the  execution, 
and  particularly  the.  persons  who  signed  as 
testamentary  witnesses. 

It  is  not  Improper  to  add  tiiat  these  con- 
siderations are  re-enforced  by  the-  admitted 
fact  that  petitioner  under  a  previous  will 
was  griven  a  much  larger  share  of  her  hus- 
band's estate,  and  under  the  will  and  codicil 
here  in  question  her  share  Is  much  diminish- 
ed, and  a  large  share  of  the  estate  is  given 
to  testator's  friend  and  adviser  who  drew  and 
superintended  the  execution  of  these  papers. 

My  conclusion,  therefore.  Is  that  the  execu- 
tor in  this  case  should  be  required  to  prove 
this  will  and  codicil  in  solemn  form,  upon 
notice  to  all  parties  concerned.  A  convenient 
practice  in  that  regard  is  tbat  now  In  use 
in  the  English  probate  courts,  whereby  the 
executor  is  dted  to  bring  In  his  probate  and 
to  show  cause  why  It  should  not  be  revoked 
and  the  will  pronounced  invalid.  Tristram  & 
Coote,  Prob.  Prac.  367. 

An  order  will  be  made  continuing  the  re- 
straint upon  the  executor,  and  directing  hhn 
to  bring  in  his  probate  on  a  day  fixed,  of 
which  he  shall  give  notice  to  all  parties  con- 
cerned, and  on  that  day  to  proceed  to  prove 
the  will  as  If  propounded  upon  notice. 
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(ffi  N.  J.  B.  182) 

SWHDESBOBO  LOAN  ft  BUILDINO 

ASS'N  T.  GANS  et  aL 

(Court  of  Chancerr  of  New  Jersey.    June  5, 

1003.) 

CANCELLATION  OF  MORTOAOB— MISTAKE  OF 
LAW— RELIEF  IN  EQUITY. 
1.  Ou  the  death  of  a  mortgagor,  complainant, 
the  mortgagee,  secnred  a  release  of  the  widow's 
right  of  dower  in  the  premises,  and  also  a  deed 
from  the  mortgagor's  father,  under  the  belief 
that  the  property  descended  to  the  latter,  and 
canceled  the  mortgage.  No  consideration  was 
paid  for  such  cancellation.  Held  that,  as 
against  the  heirs  of  the  mortgagor,  complainant 
was  entitled  to  a  decree  for  the  re-establi^- 
ment  and  foreclosure  of  the  mortgage. 

Salt  b^  the  Swedesboro  Loan  &  Building 
Association  against  James  Cans  and  others. 
Decree  for  complainant. 

Norman  Grey  and  W.  B.  Wolcott,  (or  com- 
plainant Thomas  E.  French  and  Samnel 
Ricbarde,  for  defendants. 

REED,  V.  C.  This  suit  is  brought  to  have 
a  mortgage,  which  has  been  canceled  upon 
the  record,  re-established  and  foreclosed. 
The  facts,  as  I  gather  them 'from  the  plead- 
ings, from  the  meager  testimony,  and  from 
the  position  taken  by  counsel,  are  as  fol- 
lows: One  Cliarlea  Gans,  of  Gloucester 
county,  made  a  mortgage  dated  March  11, 
1892,  to  the  Swedesboro  Loan  &  Building 
Association,  to  secure  the  sum  of  |1,100,  pay- 
able in  one  year.  Charles  Gans,  the  mort- 
gagor, died  June  9,  1894,  Intestate,  leaving, 
him  surviving,  his  widow,  Kate  F.  Gans,  and 
as  his  heirs  two  brothers,  James  and  John, 
and  three  sisters,  Jennie,  Phebe,  and  Mary. 
On  April  1,  1805,  the  widow  released  to  the 
complainant  her  right  of  dower  in  the  mort- 
gaged premises.  The  complainant  accepted 
a  deed  from  one  Sebastian  Gans,  the  father 
of  Charles,  the  deceased  mortgagor,  under 
the  belief  that  on  the  death  of  Charles  the 
property  descended  to  his  father.  After  the 
execution  of  this  deed  the  loan  and  building 
association,  believing  that  it  held  the  legal 
title  to  the  premises,  on  August  5,  1805,  can- 
celed its  mortgage.  The  procuration  of  the 
deed  from  Sebastian  Gans  seems  to  have 
been  accomplished  by  one  Benjamin  McAl- 
lister, who  was  a  scrivener,  and  was  at  one 
time  a  director  of  the  building  association 
and  did  writing  for  them,  and  who  seems 
also  to  have  been  mixed  up  in  the  settle- 
ment of  the  estate  of  Charles  Gans.  He  ap- 
parently acted  as  intermediary  between  the 
building  association  and  the  Ganses,  and 
got  the  deed,  which  the  complainant  accept- 
ed, upon  his  word,  as  a  conveyance  of  the 
-equity  of  redemption  in  the  mortgaged  prem- 
ises. Upon  the  execution  of  this  deed  the 
complainant  went  into  possession,  and  has 
since  received  the  rents  and  profits  there- 
from. There  can  be  no  doubt  that  the  can- 
cellation of  the  mortgage  was  induced  by 
the  belief  tliat  by  force  of  the  deed  of  Se- 
bastian Gans  the  loan  associatiom  owned  a 
complete  title  to  the  property. 


It  Is  thus  manifest  that  the  eqnlty  of  the 
situation  is  entirely  with  the  complainaxit. 
The  defendants,  as  heirs  of  Charles  Gans, 
received  the  property  subject  to  the  lien  of 
this  mortgage.  The  cancellation  of  the  mort- 
gage was  a  pure  gift  to  the  defendants  of  the 
mortgagee's  interest  in  the  property.  The 
heirs  had  not  paid  one  cent  to  bring  about 
this  change  in  the  respective  position  of 
mortgagee  and  heirs.  Neither  has  any  pur- 
chaser, bona  fide  or  otherwise,  come  into  ex- 
istence upon  the  faith  of  the  cancellation  of 
the  mortgage.  It  is  clear,  -therefore,  that, 
unless  some  inexorable  rule  compels  other- 
wise, the  complainant  should  be  relieved 
from  the  predicament  into  which  it  was  mis- 
led by  its  belief  in  its  ownership  of  a  com- 
plete title  to  the  mortgaged  property. 

The  substantial  ground  upon  which  the 
heirs  resist  the  granting  of  this  relief  is  that, 
while  the  cancellation  was  caused  by  a  mis- 
take  of  the  complainant,  it  was  a  mistake  of 
law,  and  not  of  fact.  The  maxim,  "Ignor- 
antia  Juris  excusat  non,"  is  Invoked  by  the 
defendants.  This  maxim  is  subject  to  so 
many  exceptions  tliat  it  is  quite  as  often  In- 
applicable as  applicable  to  suppose  mistakes 
of  law. 

That  the  present  case,  involving  the  re- 
lease of  private  rights  under  a  mistaken 
notion  as  to  private  ownership  of  property, 
is  one  in  which  the  BSngllsh  courts  of  chan- 
cery would  afford  prompt  relief,  cannot  be 
doubted.  The  line  of  cases  granting  relief 
where  a  man  purchased  his  own  property 
through  mistake  (Bingham  v.  Bingham,  1  Ve- 
sey,  127),  or  where  a  release  was  made  so 
broad  in  its  terms  as  to  release  rights  of 
property  of  which  the  party  was  ignorant 
(Chalmondley  v.  Clinton,  2  Mer.  171),  or 
where  a  party,  under  the  misapprehension 
that  be  had  no  title,  surrendered  to  the  sup- 
posed owner  (Pusey  v.  Desbouvle,  3  P.  Wm. 
815),  exhibit  t)ie  degree  in  wtiich  courts 
of  equity  granted  relief  from  such  mistakes. 
In  livesey  v.  Llvesey,  3  Rus.  287,  an  executrix 
who,  under  a  mistaken  construction  of  a  will, 
had  overpaid  an  annuity,  was  permitted  to 
deduct  the  amount  overpaid  from  subsequent 
payments.  In  McCarthy  v.  Decaix,  2  Rus. 
&  My.  614,  a  person  was  relieved  where  he 
had  renounced  a  claim  of  property  made  un- 
der a  mistake  respecting  the  validity  of  a 
marriage;  the  Lord  Chancellor  saying, 
"What  he  has  done  was  in  Ignorance  of  the 
law,  possibly  of  fact;  but  in  a  case  of  this 
kind  this  would  be  one  and  the  same 
thing."  In  Cooper  v.  Phibbs  Lr.,  2  H.  L. 
142-172,  B.  c.  Eng.  Rul.  C!as.  870,  an  agree- 
ment was  canceled  because  it  had  been  en- 
tered into  through  a  mistake  as  to  the  own- 
ership of  a  fishery.  In  this  case  Lord  West- 
bury  expressed  the  much-discussed  senti- 
ment that  the  word  "Jqs"  In  the  maxim  Is 
used  to  denote  a  general  law,  and  has  no  ap- 
plication to  private  rights.  The  result  of 
this  decision  of  the  House  of  Lords  was  that 
an  act  caused  through  a  mistake  as  to  own- 
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ershlp  of  property  would  be  remedied  In 
equity.  In  Beauchamp  t.  Winn,  6  H.  !«. 
223-284,  B.  c.  22  Eng.  Rul.  Cas.  889,  a  ma- 
tnal  mistake  in  an  agreement  as  to  tbe  rights 
of  tbe  parties  resulted  In  a  correction  of  the 
agreement 

The  result  of  the  English  cases  Is  summed 
up  bj  Mr.  Kerr  In  the  remark  "that  If  a  man, 
throogh  misapprehension  or  mistake  of  the 
law,  parts  with  or  gives  up  private  rights  to 
property,  or  assumes  obligations,  upon 
groonda  npon  which  he  would  not  have  act- 
ed bat  for  such  misapprehension,  a  court  of 
equity  may  grant  relief,  if,  under  the  gen- 
eral consideration  of  the  case.  It  Is  satisfled 
that  the  party  benefited  by  the  mistake  can- 
not in  conscience  retain  the  benefit  or  advan- 
tage so  acquired."  Kerr  on  F.  &  M.  p.  — . 
This  statement  of  the  equitable  rule  was  cited 
with  apparent  approval  by  Chancellor  Run- 
yon  In  Macknet  ▼.  Macknet,  29  N.  J.  Eq. 
54-59,  and  In  Martin  v.  N.  X.  S.  &  W.  R. 
B.,  36  N.  J.  Eq.  109-112. 

The  equity  cases  in  this  country,  more  par- 
ticularly the  earlier  cases,  exhibit  a  less  lib- 
eral spirit  in  granting  relief  for  mistakes  In 
law.  This  resulted  mainly,  I  think,  from  the 
great  infinence  which  the  early  reported  cases 
decided  by  Chancellor  Kent  had  In  shaping 
the  early  equity  Jurisprudence  of  this  coun- 
try. The  case  of  Lyon  v.  Richmond,  2  Johns. 
Oh.  80,  was  an  application  to  set  aside  an 
agreement  Jsecanse  It  was  entered  into  under 
the  influence  of  a  supposed  condition  of  the 
law,  and  afterwards  the  Court  of  Errors  ren- 
dered a  decision  which  changed  the  law  as 
It  was  supposed  to  exist  when  the  agpreement 
was  made.  In  deciding  that  the  court  could 
grant  no  relief.  Chancellor  Kent,  having  In 
mind,  of  course,  the  particular  facts  of  that 
case,  made  some  general  remarks  in  respect 
to  the  impolicy  of  a  court  of  equity  attempt- 
ing to  relieve  against  mistakes  of  law.  These 
remarks  appear  again  and  again  in  the  earlier 
cases,  being  used  as  a  general  authority 
against  the  granting  of  relief  in  all  cases  of 
mistakes  of  law.  These  remarks  appear  in  the 
opinion  In  the  decision  in  the  case  of  Garwood 
T.  Adr.  of  Eldridge,  2  N.  J.  Eq.  145,  34  Am. 
Dec  195,  which  case  is  Invoked  as  conclu- 
sive against  the  restoration  of  this  mortgage. 
In  that  case  Chancellor  Pennington  declined 
to  establish  certain  mortgages  which  had 
been  canceled  by  a  mortgagee  who  purchased 
the  equity  of  redemption,  and  by  the  can- 
cellation a  Judgment,  of  the  existence  of  which 
the  mortgagee  was  ignorant,  became  a  su- 
perior lien  upon  the  property.  The  chan- 
cellor stated  the  rule  to  be  that  relief  would 
not  be  granted  to  the  complainant  If  his  mis- 
take was  as  to  the  legal  effects  of  the  can- 
cellation in  advancing  the  lien  of  the  Judg- 
ment The  remarks  of  the  chancellor  were 
uncaUed  for,  because  he  found  that  there 
was  no  mistake  of  law  at  all.  The  mistake 
was  in  the  mortgagee's  failure  to  search  the 
record,  the  result  of  his  negligence  being  that 
he  was  nnaware  of  the  existence  of  the  Judg- 


ment. His  mistake  was  one  of  fact  and  the 
negligence  of  the  complainant  was  the  real 
ground  for  his  defeat  This  case  and  Lyon 
V.  Richmond,  supra,  are  cited  in  the  case- 
of  Bentley  v.  Whlttemore,  18  N.  J.  Eq.  366- 
374,  In  which  case  Chancellor  Zabrlskie  stat- 
ed that  certain  mortgages  which  had  been 
canceled  npon  the  faith  of  an  assignment, 
which  assignment  he  held  to  be  void,  could 
not  be  restored  because  the  cancellation  was 
Induced  by  a  mistake  at  law.  This  case  was  re- 
versed (19  N.  J.  Eq.  462,  97  Am.  Dec.  671),  the 
Court  of  Appeals  holding  that  the  assignment 
was  valid.  The  assignment,  therefore,  being 
valid,  the  question  of  the  establishment  of  the 
canceled  mortgages  was  eliminated  from  the- 
case,  and  the  chancellor's  remarks  became 
dicta. 

The  remarks  of  Chancellor  Kent  appear  in 
BxecDtors  of  Wlntermute  t.  Ex.  of  Snyder 
et  al.,  8  N.  J.  Eq.  489,  where  there  was  an 
assignment  of  the  Interest  of  certain  parties 
under  a  will,  and  their  ignorance  of  their 
rights  under  that  instrument  misled  them  to 
the  execution  of  the  assignment  Chancellor 
Vroom  refused  to  grant  relief,  upon  the 
ground  that  the  mistake  was  one  of  law.  The 
learned  chancellor,  however,  was  careful  to 
exclude  the  Inference  that  in  his  Judgment 
there  could  be  no  instance  where  equity  could 
relieve  against  mistakes  of  law.  The  case  it- 
self holds  that  this  dispositive  instrument,  the 
execution  of  which  had  been  Induced  by 
mistake  of  law,  would  not  be  rectified. 
This  was  the  doctrine  announced  by  Chan- 
cellor Rnnyon  in  Hampton  t.  Nicholson,  23 
N.  J.  Bq.  423.  The  chancellor  said  that- 
where  a  purchaser  accepts  a  deed  by  which 
no  title  is  conveyed  when  there  is  no  misap- 
prehension as  to  the  facts  and  no  fraud  and 
no  warranty  of  title,  he  has  no  redress  in 
law  or  equity.  But  in  that  case  a  mort- 
gage had  been  canceled,  and  the  chancellor- 
proceeded  to  remark:  "If  the  mortgage  had 
been  canceled  without  actual  payment  on 
the  mistaken  supposition  that  the  deed  mer- 
ged and  satisfied  it  and  the  debt  of  three 
hundred  dollars  due  from  the  testator  to  the 
complainant  had  been  given  np  and  dis- 
charged on  the  belief  that  It  was  satisfled 
by  the  amount  due  for  the  conveyance,  this 
canceling  and  satisfaction,  being  entireiy 
without  consideration,  could  in  equity  be  set 
aside,  and  the  debts  be  declared  to  be  sub- 
sisting." In  SkiUman  et  ux.  y.  Teeple,  1 
N.  J.  Eq.  232,  the  holder  of  notes  released 
a  mortgagee  from  his  liability  upon  the  notes 
under  a  misapprehension  as  to  her  legal 
;  rights  at  the  time.  Drake,  Master,  said: 
"In  this  case  there  can  be  no  doubt  that 
the  complainant  and  Teeple  acted  under  a 
mistake  or  misapprehension  of  her  rights. 
Under  sncb  a  mistake  she  signed  a  parol 
ai^eement  without  any  consideration,  and 
highly  prejudicial  to  her  Interests.  I  am  of 
the  opinion  that  the  agreement  should  be- 
set aside." 
Our  later  cases  display  a  desire  to  dl8-> 
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cover  some  gronnd  to  rectify  an  Inequitable 
result  flowing  from  mistakes  of  all  kinds. 
ChllTer  V.  Weston,  27  N.  J.  Bq.  435;  Hacknet 
y.  Macknet,  supra;  Martin  v.  N.  T.  S.  &  W. 
R.  R.,  supra;  Tonng  ▼.  Hill,  31  N<  J.  Eq. 
429.  The  ability  of  courts  of  equity  to  rec- 
tify mistakes  arising  from  Ignorance  of  the 
law  Is  everywhere  acknowledged  to  exist  In 
certain  Instances.  The  propriety  of  exer- 
cising this  power  must  depend  upon  the 
circumstances  which  surround  each  case.  It 
will  depend  upon  whether  a  party  who  asks 
relief  has  been  negligent;  whetber  he  has 
been  led  into  his  belief  by  the  other  party; 
whether  other  Innocent  parties  will  be  In- 
jured by  a  rectification  of  the  mistake;  or 
whether  the  mistake  can  be  regarded  as  one 
of  fact,  although  Indirectly  resulting  from 
a  mistaken  notion  of  the  law.  All  these 
and  other  features  are  to  be  considered  In 
deciding  whether  It  Is  equitable  and  politic 
to  put  the  mistaken  party  in  statu  quo.  The 
cases  In  which  the  power  has  been  exer- 
cised are  collected  and  dasislfled  in  20t& 
Enc.  of  Law  (2d  Ed.),  p.  16.  In  my  judg- 
ment, the  power  shoiUd  be  exercised  In  the 
present  case.  The  mistake  was  In  respect 
to  the  ownership  of  the  property  upon  which 
the  canceled  mortgage  was  an  Incumbrance, 
and  the  Einglish  cases  treat  such  a  mistake 
as  one  of  fact 

Again,  the  annulment  of  the  mortgage  was 
without  any  consideration  whatever.  Noth-- 
Ing  was  received  by  the  mortgagee  and  noth- 
ing was  paid  by  the  heirs.  The  language 
of  the  Supreme  Court  of  Maine  (Freeman  t. 
Curtis,  51  Me.  140-145,  81  Am.  Dec.  564) 
In  respect  to  the  execution  of  a  release  In- 
duced by  a  mistaken  notion  of  the  rights 
of  the  releasor  Is  pertinent.  The  court  said: 
"There  was  nothing  between  the  parties 
as  a  basis  for  any  negotiation,  and  there 
was  no  claim  of  the  one  against  the  other, 
valid  or  invalid.  It  was  an  Isolated  act-^ 
the  obtaining  of  a  release  of  flve-slxths  of 
a  valuable  estate  without  any  pretense  of 
any  consideration,  through  the  Ignorance  of 
the  parties  giving  It.  Whether  the  defend- 
ant was  Ignorant  or  not,  it  would  be  a  re- 
proach to  the  law  if  be  should  now  be 
permitted  to  retain  the  fruits  of  such  a 
proceeding."  In  my  judgment,  the  heirs 
cannot,  In  the  present  case,  equitably  retain 
the  advantage  which  the  mistaken  act  of 
cancellation  gave  them. 

It  Is  said,  however,  that  the  complainant 
was  negligent  In  not  applying  earlier  for 
relief.  It  does  not  so  appear.  Nothing  ap- 
pears to  show  when  it  obtained  its  knowl- 
edge of  the  true  condition  of  affairs.  The 
complainant  has  been  in  possession  since 
1895.  If  negligence  rested  anywhere,  it 
would  seem  to  be  upon  the  parties  who  per- 
mitted the  complainant  to  receive  the  rents 
and  pn^ts  from  the  property  up  to  the 
present  time. 

There  should  be  the  usual  decree  of  fore- 
doBura,  with  reference  to  a  master  to  take 


an  account  of  the  rents  and  profits  as  a 
basis  for  ascertaining  the  amount  due  upon 
the  mortgage. 

(«5  N.  J.  B.°  6) 

HATES  et  al.  r.  UNITED  STATES  PHONO- 
GRAPH CO.  et  al. 
(Court  of  Chancery  of  New  Jersey.    May  26, 
1903.) 

JUDGMENT— RBLIBF   IN   EQUITT— BILL-SUFFI- 
CIBNOY— NEW  TRIAL. 

1.  A  bin  seeking  relief  against  a  judgment  at 
law  on  the  ground  that  the  complainantB  had 
a  valid  legal  defense  to  that  action,  which  they 
were  prevented  from  presenting  because  the 
evidence  on  which  such  defense  could  be  made 
was  not  discovered  until  after  the -trial  and 
judgment,  must  not  only  show  the  relevancy  or 
materiality  of  anch  evidence,  but  mast  also 
show  that  i>roper  diligence  had  been  used  in 
the  preparation  for  such  trial,  or  that  no  dili- 
gence would  have  discovered  such  evidence,  and 
it  is  demurrable  if  it  fails  to  make  such  aver- 
ments. 

2.  Siuce  the  passage  of  the  amendment  to  the 
practice  act,  which  permits  application  for  a 
new  trial  at  law  after  the  term  (2  (3en.  St.  p. 
2589,  §  328),  a  court  of  equity  will  decline  to 
exercise  its  jurisdiction  in  respect  to  new  trials 
when  the  relief  sought  may  be  obtained  by  an 
application  to  the  court  of  law. 

(Syllabus  by  the  Court) 

Bill  by  Howard  W.  Hayes  and  Simon  S. 
Ott  against  the  United  States  Phonograph 
Company  and  others.  Demurrer  to  blU  sus- 
tained. 

Joseph  L.  Munn,  for  complainants.  Ed- 
ward Q.  Keasby,  for  defendants. 

MAGIE,  Cb.  The  United  States  Phono- 
graph (Company  and  J.  Stogdell  Stokes,  two 
of  the  defendants,  demurred  to  the  bill  In 
this  cause.  The  prayer  of  the  bUl  Is  that 
the  said  company  and  Charles  H.  Burr,  Rob- 
ert C.  Banes,  and  J.  Stogdell  Stokes  may 
be  decreed  to  refund  and  pay  back  to  the 
complainants,  as  executors  of  George  W. 
Tewksbury,  deceased,  the  amount,  with  in- 
terest, of  a  judgment  recovered  against  com- 
plainants as  such  executors,  and  paid  by 
them.  The  facts  upon  which  this  prayer  is 
predicated  are  stated  in  the  bill  as  follows: 
That  the  complainants  are  the  executors  of 
€reorge  W.  Tewksbury,  deceased,  holding  let- 
ters testamentary  from  the  surrogate  of  the 
county  of  Essex,  In  which  the  testator  died; 
that  an  action  was  brought  against  them,  as 
executors,  for  the  recovery  of  money  alleged 
to  be  due  from  the  testator  to  the  United 
States  Phonograph  Ctompany;  that  the  action 
was  brought  In  the  circuit  court  of  Essex 
county,  and  came  to  trial  before  that  court 
upon  the  plea  of  the  general  Issue  Interposed 
by  complainants;  that  the  trial  resulted  In 
a  verdict  in  favor  of  the  company  for  $2,- 
197.05,  upon  which  verdict  a  judgment  was 
entered,  and  the  amount  of  the  judgment  was 
afterwards  paid  to  the  said  company  by  the 
complainants;  that  the  complainants  have 
since  learned  that  at  the  time  the  action  was 

1 1.  8«e  Judgment,  voL  tO,  Cut.  Die.  |  881 
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brought  tbe  sum  above  mentioned  was  no 
longer  due  from  the  testator  or  his  estate, 
but  bad  been  assumed  and  agreed  to  be  paid 
by  one  Challenger;  that  said  Challenger  bad, 
before  the  institution  of  said  suit,  executed 
and  deliverod.  to  said  company  his  written 
obligation  to  pay  said  sum,  and  assigned  to 
said  company  certain  collaterai  securities  for 
its  payment,  which  obligation  and  securities 
said  company  bad  accepted  in  settlement  and 
satisfaction  of  its  claim;  and  that  complain- 
ants had  no  Ichowledge  or  information  at  the 
time  of  the  trial  as  to  the  assumption  of  the 
debt  by  CSiallenger,  or  of  the  acceptance  by 
the  company  of  the  obligation  and  security 
given  by  Challenger  to  the  company.  The 
bill  charges  that  the  obligation  of  Challenger, 
with  the  oollateral  security,  was  in  the  pos- 
session of  the  company  at  the  time  of  the 
pending  of  the  suit  and  its  trial,  and  was 
known  to  the  officers  of  the  company,  who 
concealed  the  same  from  the  complainants. 

The  spedflc  relief  prayed  for  in  the  bill  Is 
a  decree  for  the  refunding  of  the  money  paid 
by  complainants  upon  a  Judgment  obtained 
against  complainants,  and  yet  remaining  upon 
the  record  of  the  court  in  which  It  was  ren- 
dered. While  that  Judgment  remains  open 
and  unreversed,  it  presents  an  absolute  bar 
against  the  recovery  by  complainants,  in 
an  action  at  law,  of  the  money  which  they 
have  paid  thereon.  An  appeal  to  a  court  of 
eqnity  for  relief  against  a  Judgment  volun- 
tarily paid  must  be  supported  by  charges  of 
facts  Justifying  such  relief.  In  the  case  made 
by  the  bill,  it  is  not  sought  to  interfere  with 
the  Judgment  in  question  because  complain- 
ants had  an  equitable  defense  which  could 
not  be  Interposed  in  the  action  at  law.  The 
gronnd  of  interference  claimed  is  that  covor 
idainastB,  being  defendants  in  the  action  in 
which  the  Judgment  was  rendered,  bad  a 
valid  legal  defense  on  the  merits,  which 
they  were  prevented  from  malntalJoing  by 
fraud,  mistake,  or  accident;  there  having 
I>een  no  negligence  or  laches  in  respect  to 
such  defense.  3  Pom.  Kq.  Jur.  {  1364.  When 
snch  a  case  for  interference  la  made  out,  and 
the  Judgment  has  not  been  paid,  relief  is 
granted  by  enjoining  the  enforcement  of  the 
Judgment  until  the  plaintiff  has  consented 
to  a  new  trial,  or  a  new  trial  will  be  other- 
wise bad.  2  Pom.  Eq.  JTur.  f  836;  Cahro  & 
Fnlton  R.  R.  T.  Titus,  32  N.  J.  Eq.  397. 
When  such  a  case  for  interference  with  the 
Judgment  has  been  made  out,  and  the  Judg- 
ment has  been  enforced,  equity  will  require 
repayment  or  rostoration  of  money  or  prop- 
erty inequitably  received  upon  the  Judgment 
Williamson  v.  Johnson,  6  N.  J.  Eq.  537; 
Herbert  v.  Herbert,  47  N.  J.  Eq.  17,  20  Atl. 
290;  Id.,  49  N.  J.  Eq.  70,  22  Atl.  789.  In  the 
case  last  cited,  a  plaintiff  in  attachment,  who 
bad  purchased  lands  under  a  sale  made  upon 
Ills  Judgment  in  the  attachment  proceedings, 
was  decreed  to  reconvey  the  lands,  upon 
proof  that  the  Judgment  bad  been  inequitably 
obtained.    Tl^  Court  of  Errors,  on  appeal. 


affirmed  the  decree,  with  the  addition  that 
the  plaintiff  in  attachment  should  be  for- 
ever enjoined  from  enforcing  his  Judgment, 
unless  he  should,  within  a  specific  time,  open 
the  same,  and  let  in  the  defendant  to  defend 
tbe  suit.  Herbert  v.  Herbert,  49  N.  J.  Eq. 
663,  25  Ail.  366v 

Whether,  upon  such  a  bill,  the  appropriate 
decree  would  enjoin  the  enforcement  of  tbe 
Judgment,  or  require  restoration  of  something 
obtained  by  its  enforcement,  is  immaterial 
to  tbe  present  inquiry.  For  the  bill,  in  either 
aspect,  is  a  bill  for  a  new  trial  on  the  groimd 
of  newly  discovered  evidence.  It  is  well  set- 
tled that  such  a  bill  must  disclose  the  char- 
acter of  the  evidence  alleged  to  have  been 
discovered,  so  as  to  show  its  relevancy  and 
materiality,  and  tliat  it  should  further  make 
known  that  there  had  been  proper  diligence 
used  in  the  preparation  for  the  trial  of  which 
complaint  is  made,  or  that  no  diligence  would 
have  succeeded  in  bringing  the  evidence  to 
light  in  -time.  Failure  in  these  particulars  is 
held  by  tbe  Court  of  Errors  to  render  such 
a  bill  demurrable.  Hannon  v.  Maxwell,  81 
N.  3.  Eq.  31& 

It  may  be  open  to  question  whether  this 
bill  discloses  evidence  material  to  the  defense 
of  the  action  at  law.  There  was  admittedly 
an  obligation  of  the  testator  to  the  company. 
The  bill  does  not  assert  that  it  was  released, 
but  only  that  another  obligation  was  sub- 
Btitnted  therefor.  Whether  a  case  of  no- 
vation is  stated  is  doubtful.  Addison  on 
Contracts,  372.  But  there  is  no  attempt 
made  in  the  bill  to  show  that  complainants 
used  such  diligence  as  was  required  of  them 
to  discover  evidence  for  the  trial  at  law,  or 
any  diligence  at  alL  On  the  face  of  tbe 
charges  of  tiie  bill.  It  wonld  seeio-  that  due 
diligence  would  have  disclosed  the  present 
alleged  defense.  But  if  that  Is  not  a  Justifi- 
able inference,  the  rules  o^  equity  pleading 
at  least  require  a-  statement  of  the  diligence 
in  fact  used.  For  this  fault,  the  demurrer 
must  be  sustained. 

The  bill  is  also  faulty  in  another  respect. 
Bills  of  this  cliaracter  are  not  entertained  by 
a  court  of  equity  If  relief  on  the  case  made 
can  be  obtained  by  resort  to  the  court  of  law. 
When  courts  of  law  refused  to  consider  ap- 
pUoation  for  new  trials,  courts  of  equity 
exercised  Jurisdiction  in  relieving  against 
Judgments  which  had  been  obtained  when 
relevant  material  evidence  bad  not  been  pro- 
duced in  defense,  because  the  defendant,  al- 
though diUgent  in  preparation,  had  not  dis- 
covered it.  But  as  courts  of  law  came  to 
listen  to  applications  for  new  trials  on  the 
ground  of  newly  discovered  evidence,  courts 
of  equity  withdrew  from  the  exercise  of  the 
Jurisdiction.  Hannon  v.  Maxwell,  ubl  supra  - 
While  the  Jurisdiction  of  the  courts  of*  law 
in  allowing  new  trials  was  restricted  to  ap- 
plications made  during  tiie  term  at  which 
the  Judgment  had  been  entered,  courts  ot 
equity.  Qserdsed  ttieir.  Jurisdiction)  to  afford 
relief  in  sncb  cases  wben  tbe  newly  dlscov- 
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ered  evidence  had  come  to  light  too  late  to 
permit  an  application  to  the  law  court.  As 
the  Legislature  has  extended  the  jurisdiction 
of  the  law  court's  to  grant  new  trials  after 
the  expiration  of  the  terms,  this  court  has 
further  withdrawn  from  the  exercise  of  its 
Jurisdiction  In  that  regard.  Wolcott  y.  Jack- 
son, 62  N.  J.  Eq.  387,  28  Atl.  1045;  2  Oen. 
St  p.  2589,  S  328. 

There  are  statements  in  the  bill  to  the  ef- 
fect that  the  defendant  company  has  volun- 
tarily dissolved,  and  the  other  defendants 
are  made  parties  as  being  the  stockholders 
and  officers  of  the  company  at  Its  dissolu- 
tion. These  statements  led  to  some  question 
whether  there  was  not  an  equity  shown 
which  might  require  the  bill  to  be  held  In 
this  court,  notwithstanding  the  extended  Jur- 
isdiction of  the  law  courts.  For  if  the  new- 
ly discovered  evidence  proves  sufficient  to 
defeat  the  action  and  require  restoration  of 
the  amount  paid,  this  court  might  conven- 
iently follow  the  assets  into  the  hands  of 
the  defendants.  But  on  examination  of  the 
corporation  act  of  1896,  I  find  that  if  the 
Judgment  be  opened,  and  upon  a  new  trial 
a  verdict  and  Judgment  pass  for  the  defend- 
ant in  the  action,  an  action  will  lie  against 
the  directors.  In  the  name  of  the  corporation 
or  In  their  own  names,  for  debts  owing  by 
the  corporation,  and  they  are  made  Jointly 
and  severally  responsible  therefor  to  the 
amount  of  moneys  of  the  corporation  which 
came  to  their  hands. 

For  both  reasons,  the  demurrer  must  be 
sustained. 


(K  N.  J.  U  B6» 

ASBTTRT  PARK  r.  LATTON. 

SAME  V.  MARINER. 

(Supreme  Court  of  New  Jersey.    June  8,  1003.) 

SUMUABT     FR0CBEDINO3— RECORD     OF    CON- 
VICTION; 

1.  In  summary  proceedings,  the  record  of  con- 
viction must  show  with  precision  of  what  of- 
fense the  accused  was  coDvicted. 

(Syllabus  by  the  Court) 

Thomas  Layton  was  convicted  of  violating 
an  ordinance  of  the  town  of  Asbury  Park, 
add  Joeiah  W.  Mariner  was  convicted  of  the 
same  offense,  and  both  bring  certiorari.  Con- 
victions set  aside. 

Argued  February  term,  1903,  before  OAR- 
RISON,  SWAYZB,  and  DIXON,  JJ. 

R.  V.  Lawrence,  for  prosecutor.  John  H. 
Hawkins,  for  defendants. 

DIXON,  J.  On  a  complaint  made  before 
the  police  justice  of  Asbury  Park  that  the 
defendant  engaged  In  the  business  of  carry- 
'  ing  passengers  for  hire,  with  a  stage  drawn 
by  two  horses,  within  the  limltB  of  Asbury 
Park,  without  having  first  obtained  a  license 
for  that  purpose,  In  violation  of  section  1  of 
a  certain  ordinance  set  out  In  the  complaint, 
the  police  Justice  "adjudged  the  defendant 
(ullty  of  the  violation  of  section  1,  subd.  'h,' 


of  the  said  ordinance,"  and  thereupon  gave 
judgment  that  the  defendant  forfeit  and  pay 
to  the  dty  of  Asbury  Pai^  the  sum  of  f  16 
penalty  for  said  violation. 

An  examination  of  the  ordinance,  as  set 
out  in  the  complaint,  shows  that  section  1, 
subd.  "b,"  of  the  ordinance,  could  be  violat- 
ed otherwise  than  by  engaging  in  the  busi- 
ness of  carrying  passengers  for  hire,  with  a 
stage  drawn  by  two  horses,  without  a  li- 
cense, and  consequently  the  adjudication  of 
the  justice  falls  to  show  that  the  defendant 
was  found  guilty  of  the  specific  charge  made 
against  blm.  The  proceedings  before  the  po- 
lice Justice  were  summa'ry,  and  hence  the 
record  of  conviction,  to  be  legal,  must  show 
with  precision  of  what  offense  the  defendant 
was  convicted.  Eeeler  v.  Milledge,  24  N.  J. 
Law,  142;  Hoeberg  v.  Newton,.  49  N.  J.  Law, 
617,  9  Atl.  751. 

The  conviction  is  set  aside,  with  costs. 

In  the  case  of  Asbury  Parte  v.  Josiab  W. 
Mariner,  the  complaint  and  conviction  are  In 
the  same  form  as  in  Layton's  case,  above^ 
and  for  the.  same  reason  the  conviction  most 
be  set  aside,  with  costs. 


(69  N.  J.  U  G67> 

DRUM  V.  DRUM  et  aL 
(Supreme  Court  of  New  Jers^.    June  8,  1908.) 

HARRIED  WOMAN— ACTION  AQAINST 

HUSBAND. 

1.  A  married  woman  living  apart  from  her 
husband  under  a  decree  of  divorce  a  mensa  et 
thoro  is  not  enabled  by  our  statutes  to  maintain 
an  action  at  law  against  her  husband.     - 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  of  Elizabeth 
City. 

Action  by  Mary  Ann  Drum  against  Terence 
Drum  and  Thomas  Drum.  Judgment  tor 
plaintiff,  and  defendants  appeal.    Reversed. 

Argued  February  t^erm,  1903,  before  GAR- 
RISON, SWAYZB,  and  DIXON,  JJ. 

John  F.  Brown,  for  appellants.  P.  H.  Oll- 
hooly,  for  respondent 

DIXON,  J.  In  February,  1891,  the  court 
of  chancery  decreed  a  divorce  a  mensa  et 
thoro  between  the  plaintiff  and  her  husband, 
and  directed  the  husband  to  pay  alimony  to 
the  plaintiff.  The  husband  falling  to  do  so, 
an  attachment  was  Issued  out  of  the  court  of 
chancery,  directing  the  sheriff  of  Union  coun- 
ty to  have  the  husband  before  the  court  on 
October  7,  1902,  to  answer  for  the  contempt 
Involved  in  his  disobedience,  and  authorizing 
the  sheriff  to  take  a  bond  In  the  sum  of  $300, 
conditioned  that  the  husband  would  appear 
on  that  day,  and  would  abide  the  further  or- 
der of  the  court  The  husband,  having  been 
arrested  under  the  writ,  gave  the  required 
bond,  with  a  surety,  but  failed  to  appear  on 
the  day  designated.  Thereupon  the  sheriff 
asslgiied   the   bond   to   the  wife,   and   she 


f  1.  Bm  Dlvorca,  vol.  IT,  Cant  Die.  i  <U 
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brought  snlt  upon  It  In  the  district  court  of 
Elizabeth.  That  court  rendered  Judgment 
In  her  favoc  for  9248.48,  the  amount  of  ali- 
mony due  to  the  plalntUT  under  the  order  of 
February,  1881.,  This  appeal  la  taken  to 
reverse  that  judgment. 

The  dlfHculty  In  the  way  of  supporting  the 
Judgment  Is  the  fact  that  a  wife  Is  Incapable 
of  maintaining  an  action  at  law  against  her 
husband..  Our  statute  enlarging  the  legal 
rights  of  married  women  (Oen.  St  p.  2012) 
expressly  saves  the  common-law  inability  of 
husband  and  wife  to  sue  each  other.  Sec- 
tion 14.  The  decree  of  divorce  a  mensa  et 
thoro  between  these  parties  did  not  affect 
their  status  of  marriage.  It  merely  justified 
their  separation.  American  Legion  of  Honor 
v.  Smith,  45  N.  J.  Bq.  466,  17  AU.  770, 
While  we  have  several  statutes  giving  In- 
creased privileges  to  married  women  living 
apart  from  their  husbands,  none  confers  the 
right  to  sue  their  spouses  at  law. 

The  appellants  urge,  also,  that,  this  being 
a  ball  bond,  the  suit  upon  It  should  be 
brought  in  the  court  wherein  the  original  ac- 
tion was  pending.  In  order  that  the  court 
might  exercise  Its  equitable  jurisdiction  for 
the  relief  of  the  bail.  Such  Is  the  prevail- 
ing rule  with  regard  to  ball  bonds  given  In 
suits  at  law.  Florence  v.  Shumar,  34  N.  J. 
Law.  455.  But  the  rule  does  not  obtain  In 
the  court  of  chancery,  because  that  court  has 
not  Jurisdiction  of  an  ordinary  right  of  ac- 
tion arising  upon  such  a  contract.  On  bonda 
given  for  appearance  in  the  court  of  chan- 
cery (see  Chancery  Rules,  p.  13),  an  action 
at  law  is  maintainable,  and  the  bail  may  ob- 
tain relief  in  proper  cases  by  application  to 
the  chancellor  for  an  order  restraining  the 
prosecution  of  the  bond.  Bedaall  v.  Page,  2 
Simons,  224;  1  Daniell's  Chancery  Practice, 
461.  In  the  present  case,  the  wife  being 
the  holder  of  the  bond,  she  cannot  sue  upon 
it  at  law,  and  the  remedy  which  she  Is  enti- 
tled to  must  be  sought  In  equity. 

The  Judgment  should  be  reversed,  and 
Judgment  for  the  defendants  be  entered. 


<•  N.  t.  U  474) 
BROWN  T.  PATBRSON  PARCHMENT 
PAPER  00. 
(Supreme  Court  of  New  Jersey.    June  8,  1903.) 

NEW  TRIAL-SECOND  VERDICt— INSOFPICIBN- 
CT  OF  BVIDBNCa. 

1.  In  this  State  there  is  no  statute,  or  rule 
established  by  decisions,  limiting  the  number 
of  times  the  court  may  set  aside  a  verdict  and 
grant  a  new  trial  because  the  verdict  is  against 
tlie  weight  of  the  evidence,  yet  a  second  con- 
cnrriog  verdict  upon  the  same  state  of  facts  or 
Rlijthtly  varying  evidence  should  cause  the  court 
to  hesitate  before  granting  a  third  trial. 

2.  When  a  second  verdict  may  be  set  aside 
and  a  new  trial  granted. 

(Syllabus  by  the  Oonrt) 

Action  by  Lawrence  Biown,  \if  bis  next 
friend,  against  the  Paterson  Parchment  Pa- 

f  1.  See  New  Trial,  vol.  >7,  Cent  Dig.  ii  Itt,  lO. 


per   Company.    Role   to  show   causeL    Dis- 
charged. 

Argued  February  term,  1002,  before  the 
CHIEF  JUSTICE  and  PITNET  and  FORT, 
JJ. 

William  W.  Watson,  for  plalntlffi,  John  B. 
Humphreys,  for  defendant. 

FORT,  J.  The  plalntur  recovered  a  ver- 
dict in  the  above-entitled  cause  for  personal 
Injuries.  The  character  of  the  injuries  was 
not  controverted,  nor  Is  there  any  contention 
here  that  the  damages  awarded  were  exces- 
sive. There  are  no  errors  found  In  the  charge 
or  the  refusals  to  charge  of  the  learned  trial 
Justice. 

The  only  remaining  question  Is  whether 
the  verdict  should  be  set  aside  because 
against  the  weight  of  the  evidence.  This  Is 
a  second  trial  of  the  Issue  In  this  cause,  a 
former  verdict  In  the  cause  having  been  set 
aside  because  against  the  weight  of  the  evi- 
dence. Brown  V.  Parchment  Paper  Co.,  65 
N.  J.  Law,  HI,  46  Aa  756,  WhUe  in  this 
state  there  Is  no  statute,  or  rule  established 
by  decisions,  limiting  the  number  of  times 
-the  court  may  set  aside  a  verdict  and  grant 
a  new  trial  because  it  Is  against  the  weight 
of  the  evidence,  still  a  second  concurring 
verdict  upon  the  same  state  of  facts  or  on 
slightly  varying  evidence  should  cause  the 
court  to  hesitate  before  granting  a  third 
trial.  The  verdict  upon  a  second  trial  should 
not  be  set  aside  because  against  the  weight 
of  evidence  tmless  the  court  Is  satli^fled  from 
the  evidence  In  the  cause  that  It  must  have 
been  the  result  of  (1)  the  disregarding  of  the 
force  of  the  whole  range  of  the  unimpeached 
testimony;  or  (2)  the  palpable  failure  to  give 
proper  force  to  the  unimpeached  evidence  In 
the  cause  offered  by  the  party  against  whom 
the  verdict  Is  found;  or  (3)  the  giving  to  the 
testimony  of  the  prevailing  party  a  force  to 
which,  under  the  law  and  the  facts,  It  was 
not  entitled;  or  (4)  the  verdict  most  have 
been  controlled  by  prejudice,  partiality,  or 
passion,  and  not  based  upon  the  weighing 
of  the  conflicting  testimony  in  the  cause. 

Judge  Allen,  spealclng  for  the  Supreme 
Court  of  Massachusetts,  declares  that:  "In 
this  commonwealth  there  Is  no  rule  of  law 
limiting  the  number  of  times  that  a  Judge 
may  set  aside  a  verdict  as  against  the  evi- 
dence. On  the  other  hand.  It  has  been  rec- 
ognized that  In  an  extraordinary  case  the 
court  may  set  aside  any  number  of  verdicts 
that  might  be  returned."  Clark  v.  Jenkins, 
162  Mass.  397,  38  N.  B.  974.  We  would 
adopt  the  same  rule,  but  think  a  second  ver- 
dict, to  be  set  aside,  should  have  In  it  some 
one,  at  least,  of  the  objectionable  elements 
above  Indicated.  In  some  of  the  states  there 
are  statutes  limiting  the  right  of  the  court 
to  set  aside  a  second  concnrring  verdict  In 
others,  such  limitation  la  imposed  by  a  well- 
settled  line  of  decisions.  These  cases  are 
gathered  and  discussed  in  Ency.  Plead,  & 
Prac,  vol.  14,  p.  998. 
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-'  i  iln  tbe  case  before  us  there  are  facte  from 
wblcb  tbe  Jury  could  reasonably  find  for  tbe 
plaintiff,  a  boy  of  14  years  of  age,  who  was 
placed  to  work  at  a  machine,  tbe  danger  In 
operating  wblcb,  If  be  was  told  to  sprinkle 
tbe  rollers,  as  be  says  be  was,  should  have 
been  pointed  out  to  him.  That  they  were 
not,  tbe  Jury  have  found,  and  they  have  also 
found  that  each  dangers  were  not  obvious  to 
a  boy  of  his  years  and  experience.  There  is 
evidence  from  which  the  Jury  mlghjt  have 
found  both  these  facts  the  other  way,  but,  as 
upon  both  trials  in  this  cause  the  Jury  have 
found  these  facts  in  favor  of  tbe  plaintiff, 
we  think,  under  the  circumstances  of  the 
case,  the  rule  to  show  cause  should  be  dis- 
charged. 


RBENBY  V.  HBNNINQ. 

(Court  of  Chancery  of  New  Jersey.    May  80, 

1903.) 

COSTS-COXmSEL  FEES— ALLOWANCE!  IN  BOIT 
FOR  PARTITION— CHANOBKY  ACT. 
1.  Under  the  revinion  of  the  chancery  act  (P. 
L.  1902,  p.  540.  i  91),  which  provides  that  "in 
all  causes  it .  shall  be  lawful  to  include  in  the 
complainant's  taxable  costs,  to  be  collected  as 
a  part  thereof,  a  counsel  fee,  to  be  fixed  by  the 
chancellor  on  final  decree,"  the  chancellor  conld 
allow  a  counsel  fee  to  cbmplainant,  suing  for 
partition  and  for  an  accouut  of  rents  and  prof- 
Its,  to  be  recOTered  against  the  defendant  in 
personam. 

BIU  by  Mary  Keeney  against  Theresa  Hen- 
nlng  for  partition  and  account  of  rents.  On 
motion  of  complainant  for  an  allowance  of 
counsel  fees.    Allowance  advised. 

For  former  opinions,  see  58  N.  J.  Bq.  74,  42 
Atl.  807,  63  Atl.  480. 

B.  S.  Hndspetb,  for  the  motion.  O.  L.  Cor- 
bin,  opposed. 

PITNBJY,  V.  C.  Application  for  counsel  fee 
is  based,  first,  upon  the  revision  of  the  parti- 
tion act  (P.  U  1898,  p.  663,  {  53);  and,  second, 
upon  the  revision  of  the  chancery  act  (P.  I<. 
1902,  p.  640,  i  01). 

When  the  suit  was  commenced  there  was 
an  idfant  defendant,  George  Hennlng,  enti- 
tled to  the  same  share  of  the  premises  as  the 
complainant,  namely,  a  one-seventh  interest. 
After  arriving  at  maturity  he  sided  with  the 
complainant,  and  was  represented  by  her 
counsel. 

Tbe  defendant,  Mrs.  Hennlng,  was  entitled 
as  dowress  in  the  whole  premises,  and  was  al- 
so entitled  in  fee  by  conveyance  from  five  of 
the  seven  heirs  at  law.  At  or  after  the  filing 
of  the  bill  she  conveyed  her  Interest  (five-sev- 
enths) In  Oie  premises,  wlthont  consideration, 
to  her  son-in-law.  He  seems  to  have  promot- 
ed the  defense,  wUch  was  almost  wholly 
without  merit  Defendant  had  been  adminis- 
tratrix of  her  husband,  and  also  orphans' 
eonrt  gnaidlan  of  the  complainant;  and  In 
these  eapacities  she  had  received  full  com- 
missions on  his  personal  estate,  and  double 

f  L  Sm  FuUUob.  toL  It.  Cut.  Slg.  i  to. 


commissions  on  the  share  therein  of  fbe  com- 
plainant. She  was  also  allowed,  first  and 
last'  full  commissions  on  all  Jhe  rents  and 
profits  collected  by  her.  Her  counsel  was  al- 
so allowed  $100  for  making  up  for  the  mas- 
ter her  account  of  rents  received. 

Counsel  for  complainant  contends,  and 
cites  authorities  in  favor  of  his  contention, 
that  tbe  word  "expenses,"  found  In  the  forty- 
fourth  section  of  the  partition  act  includes 
counsel  fee,  and  urges  that  it  would  be  fair 
to  allow  counsel  fee  in  this  case  out  of  the 
proceeds  of  all  the  land,  whereby  one-seventh 
would  fall  upon  Oeorge  Hennlng,  the  one-time 
infant  defendant  who  obtains  substantial 
benefit  from  the  proceedings.  Without  con- 
sidering the  merit  of  that  position,  I  think  the 
case  comes  clearly  within  the  ninety-first  sec- 
tion of  the  chancery  act  *^^  think  the  com- 
plainant in  this  case  should  be  allowed  a 
counsel  fee,  to  be  recovered  against  the  de- 
fendant Theresa,  in  personam.  I  fix  the 
counsel  fee  at  $250. 

The  complainants  are  entitled  to  recover 
against  the  defendant  Theresa,  In  person,  the 
costs  of  the  cause,  including  the  counsel  fee, 
up  to  the  >lecree  for  sale.  The  costs  of  the 
decree  for  sale  and  of  the  sale  will  come  out 
of  the  proceeds  of  the  sale.  Such  is  the  char- 
acter of  the  decree  I  advised  in  Tborp  v. 
Smith,  63  N.  J.  Eq.,  at  page  93,  61  AtL  437, 
and  that  decree  was  affirmed  by  the  Court  of 
Errors  and  Appeals.  64  Atl.  412.  With. re- 
gard to  the  counsel  fee,  tbe  amount  thereof 
will  be  left  blank  In  the  decree  which  I 
shall  advise,  and  this  memorandum  will  be 
sent  to  the  chancellor,  and  either  party  may 
move  him,  on  notice  to  the  other,  to  vary  the 
amount  if  he  shall  be  so  advised. 


(S9  N.  J.  L.  «7) 

J.  0.  SinTH  ft  WALLACE  CO.  r.  LAM- 

BEKT. 

(Supreme  Court  of  New  Jersey.    June  8,  1903.) 

BANKBUPTCT—DTSCHAROE— DEBTS  CONTRACT- 
ED BT  FRAUD. 

1.  Where  a  plea  sets  up  as  a  defense  to  a 
suit  to  recover  upon  a  book  account  a  discharge 
in  bankruptcy  under  the  United  States  bank- 
ruptcy act  of  July  1,  1898,  c.  541  (30  Stat.  644 
[U.  S.  Comp.  St  1901,  p.  8418]),  a  replication 
that  tbe  cause  of  action  sued  on  is  excepted 
from  the  operation  of  the  discharge,  in  this, 
that  the  cause  of  action  was  created  by  the 
fraud  of  the  defendant  is  not  good  on  general 
demurrer.  .  Such  debts,  although  created  by 
fraud,  are  not  within  section  17  of  the  bank- 
ruptcy act  (30  Stat  560,  661  [U.  S.  Comp.  St 
1901,  p.  3428]),  which  excepts  certain  debts 
from  the  operation  of  a  discharge  thereunder. 

(Svllabus  by  the  Court) 

Action  by  J.  C.  Smith  ft  Wallace  Com- 
pany against  Isaac  Lambert  Demurrer  to 
replication.    Sustained. 

Argued  February  term  1908,  before  OUM- 
MERE,  C.  J.,  and  FORT,  PITNBT.  and 
HENDRICKSON,  JJ. 

Robert  H.  McOrter,  for  plaintiff.  Charles 
H.  Angleman  and  W.  S.  Abgleman,  for  de- 
fendant 
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HENB&ICKSON,  J.  This  iB  a  Bult  brongbt 
upon  the  common  counts  to  recover  the 
amonnt  dne  upon  a  book  account  In  addi- 
tion to  the  plea  of  the  general  Ibsim,  the  de- 
fendant pleaded  a  discharge  In  bankruptcy 
b7  ttie  District  Court  of  the  United  States, 
District  of  New  Jersey,  on  the  9th. day  of 
September,  1901,  which,  as  the  defendant 
alleges,  was  granted  after  the  plaintiff's 
caose  of  action.  If  any,  had  accrued,' and  be-  | 
fore  the  commencement  of  the  suit  He  fur- 
ther averred  that  the  cause  of  action  set 
forth  In  the  declaration  was  not  excepted 
from  the  operation  of  the  discharge  in  bank- 
roptcy.  The  plaintiff.  In  bis  replication,  re- 
plied that  the  cause  of  action  was  excepted 
from  the  operation  of  the  discharge  In  bank- 
niptcy,  in  this:  that  the  cause  of  action  was 
croated  by  the  fraud  of  the  defendant  Xo 
this  replication  the  defendant  filed  a  general 
demurrer.  One  of  the  causes  of  demurrer 
spedfled  is  that  a  cause  of  action  on  the 
common  counts  Is  not  excepted  from  the 
operation  of  a  discharge  In  bankruptcy. 
The  demurrant  dtes  In  sopport  of  his  con- 
tention Bame0  Mfg.  Oo.  ▼.  Norden,  67  N.  J. 
Law,  493,  61  Atl.  454.  In  that  case  the  de- 
fendant was  seeking  relief  from  a  Judgment 
and  execution  in  favor  of  the  plaintiff  on 
the  ground  that  the  Judgment  was  obtained 
on  a  debt  from  which  the  defendant  was  re- 
Ilered  by  his  discharge  In  bankruptcy.  The 
company  insisted  that  Its  Judgment  was  for 
a  debt  that  had  been  contracted  by  means 
of  false  representatlonB,  and  hence,  under 
section  17  of  the  bankruptcy  act  of  July  1, 
1898,  c.  541  (30  Stat  550,  551  [C.  S.  Comp. 
St  1901,  p.  3428]),  was  excepted  from  the 
operation  of  the  discharge,  as  being  a  Judg- 
ment for  fraud,  within  subdivision  2  of  the 
section,  to  wit.  Judgments  In  actions  for 
fraud.  This  court  held  that  Judgments,  to 
oome  wltUn  that  class,  must  be  such  as 
have  been  obtained  upon  proceedings  where 
the  ground  of  the  action  was  the  fraud  of 
the  defendant  And  since  the  Judgment 
then  In  question  was  rendered  In  contract 
on  the  common  counts,  without  any  sug- 
gestion of  fraud,  it  was  held  that  the  de- 
fendant was  discharged  from  the  Judgment 
It  was  very  properly  contended  on  behalf 
of  the  defendant  that  the  case  last  cited 
had  no  application  upon  the  point  now  rais- 
ed, because  in  that  case  the  debt  in  question 
was  a  Judgment  while  here  the  debt  was 
one  not  yet  reduced  to  Judgment  We  think, 
however,  that  under  section  17  of  the  bank- 
nipt  law,  to  which  reference  has  been  made, 
there  is  no  provision  that  would  except 
from  the  discharge  the  debt  upon  which  the 
present  suit  is  brought  Clause  2  would  not 
Indnde  it  for  the  reason  that  it  applies  to 
Judgments  alone,  and  not  to  simple-contract 
debts.  Clause  3  will  not  Include  It  for  there 
the  debts  excepted  are  such  as  were  created 
by  the  fraud,  etc.,  of  the  bankrupt  while 
acting  as  an  ofBcer  or  in  any  fiduciary  ca- 
padty.    There  is  bo  allegation  in  the  plea 


that  would  bring  the  debt  In  question  with- 
in this  dass.  It  was  contended  for  the 
plaintiff  that  the  debt  In  question  was,  as 
the  plea  alleges,  created  by  the  fraud  of  the 
defendant  and,  as  such,  comes  within  sec- 
tion 17,  cl.  2,  of  the  bankruptcy  act  as  a 
debt  Incurred  in  obtaining  property  by  false 
pretenses  or  false  representations.  But  as 
before  stated,  we  think  this  clause,  which 
reads,  "(2)  Judgments  in  actions  for  fraud, 
or  obtaining  property  by  false  pretenses  or 
false  representations,  or  for  willful  and  ma- 
lidous  injuries  to  the  person  or  property  of 
another,"  refers  to  Judgments,  exdusirely, 
and  not  to  mere  debts.  It  could  hardly  mean 
debts  incurred  by  or  for  willful  and  malidous 
injuries.  This  is  the  construction  that  has 
been  placed  upon  clause  2  by  the  courts.  In 
re  Rhutassel  (D.  C.)  96  Fed.  597;  In  re  Lew- 
cnsobn  (D.  C.)  99  Fed.  73;  In  re  Freche  (D. 
0.)  109  Fed.  620;  In  re  Cole  (D.  0.)  106  Fed. 
S37.  As  was  noted  in  Barnes  Mfg.  Co.  v. 
Norden,  ubi  supra,  and  as  appears  in  Leggett 
V.  Barton,  40  N.  J.  Law,  83,  the  bankrupt 
law  of  1867  (Act  March  2,  1867,  c.  176,  14 
Stat  533,  8  33)  did  except  from  the  discharge 
'^bta  created  by  the  fraud  or  embeezlement 
of  the  bankrupt"  but  that  clause  was  left 
out  of  the  bankrupt  law  of  1898  (30  Stat  644 
[TJ.  8.  Comp.  St  1901,  p.  3418]). 

We  condude  that  the  replication  to  the  sec- 
ond plea  is  not  good  In  law.  The  demurrer 
Is  therefore  sustained,  with  costs. 


«5  N.  J.  B.  12S) 

NBWCOMB  T.  LUBBASKY  et  aL 

(Court  of  Chancery  of  New  Jersey.    May  26, 

1903.1 

U0RT0A0E8— FORECLOSURE— RBDEMPTION 

— RIQHT8  OF  ASSIGNEE— EFFECT 

OF  DECREE. 

1.  Where  one  who  had  acquired  the  eqaity  of 
redemption  to  property  covered  by  three  sepa- 
rate mortgages  paid  the  amount  of  the  first 
mortgage  on  the  filing  of  a  bill  to  foreclose  that 
mortgage,  and  obtained  a  decree,  by  consent  of 
the  mortgagee,  that  the  bond  and  mortgage  be 
astiigned  to  him,  be  thereby  became  subrogated 
to  the  rights  of  the  mortgagee,  and  the  mort- 
gage was  not  satisfied. 

2.  One  who  had  acquired  the  equity  of  re- 
demption to  property  covered  by  three  separate 
mortgages  redeemed  the  proper^  on  the  filing  of 
a  bill  to  foreclose  by  the  first  mortgagee,  and  ob- 
tained a  decree  that  the  mortgage  be  assigned 
to  him.  Afterwards  the  second  mortgagee 
brought  foreclosure  proceedings,  making  the 
first  mortgagee  and  the  assignee,  as  owner  of 
the  equity  of  redemption,  defendants,  and  al- 
leging that  the  first  mortgage  was  paid,  though 
uncanceled  of  record,  and  obtained  a  decree  by 
default  that  the  proper^  be  sold,  and  that  the 
foreclosed  mortgage  and  the  subsequent  one  be 
paid,  and  the  surplus  brought  into  court.  Held 
that  as  this  decree  did  not  adjudge  that  the 
first  mortgage  was  paid,  it  dvd  not  conclude  the 
assignee  of  that  mortgage  from  bringing  a  sub- 
sequent suit  to  fweclose  it 

Bin  by  Leverltt  Newcomb  against  Samud 
J.  Lubrasky  and  others.  Decree  for  com- 
plainant 


T 1.  8«e  Motttsges,  rot.  »,  Cart.  Die.  U  T<M,  TOt. 
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I<.  Newcomb,  pro  ae.  I.  O.  Acton,  for  de- 
fendants. 

REED,  v.  O.  This  bill  Is  filed  to  foreclose 
a  mortgage  given  July  31,  1888,  by  Samuel 
J.  Lubrasky  to  the  Alliance  Land  Trust  to 
secure  the  sum  of  $180.  Lubrasky  and  wife 
on  April  25,  1893,  executed  a  second  mort- 
gage npon  the  same  property,  and  Including 
other  lands,  to  the  Franklin  Land  &  Build- 
ing Association  of  Salem  to  secure  $1,600. 
He  also  made  a  third.  Redemption  In  the 
premises  covered  In  these  mortgages  was  ac- 
quired by  the  complainant,  Leverltt  New- 
comb.  The  present  contest  Is  between  the 
complainant  and  the  second  mortgagee,  the 
Franklin  Land  &  Building  Association,  which 
Is  made  a  party  defendant  to  the  present 
foreclosure  suit 

It  appears  that  the  Alliance  Land  Trust, 
on  January  29,  1897,  then  owning  the  first 
mortgage  now  sought  to  be  foreclosed  by  Mr. 
Newcomb,  filed  a  bill  for  that  purpose,  where- 
upon Mr.  Newcomo,  as  owner  of  the  equity  of 
redemption,  filed  an  answer  asking  to  redeem, 
and  paid  into  court  the  amount  due  upon 
the  mortgage,  with  costs,  which  moneys  were 
taken  out  by  the  complainant.  Subsequent- 
ly, the  complainant  assented  to  a  decree  that 
the  Dond  and  mortgage  should  be  assigned  to 
Mr.  Newcomb.  The  payment  by  Newcomb 
of  the  amount  due  upon  the  mortgage  under 
these  conditions  was  not  a  satisfaction  of  the 
mortgage,  but  a  redemption.  It  put  Mr.  New- 
comb in  the  position  of  an  equitable  assignee 
of  that  mortgage.  Without  the  assignment 
he  had  the  right  to  have  the  mortgage  de- 
livered to  him  uncanceled,  and  this  In  equity 
Is  a  complete  assignment  Such  redemption 
put  him  In  the  place  of  the  mortgagee,  giv- 
ing him  all  the  mortgagee's  rights  against 
the  mortgagor.  He  thereupon  became  en- 
titled to  hold  It  as  an  existing  mortgage  un- 
til the  owner  of  the  equity  of  redemption 
redeems  it  or  he  himself  forecloses  It  Jones 
on  Mortgages,  8  1086;  Hamilton  v.  Dobbs,  19 
N.  J.  Eq.  227. 

The  Important  question  Is  whether  Mr. 
Newcomb  lost  his  right  to  foreclose  that  mort- 
gage by  reason  of  the  effect  to  be  given  to  a 
decree  made  In  a  subsequent  foreclosure  suit 
brought  by  the  second  mortgagee,  the  Frank- 
lin I^and  &  Building  Association  of  Salem. 
This  suit  was  begun  October  5,  1901.  The 
bill  sets  out  the  subsequent  incumbrances 
ui>on  the  property,  and  also  contained  an  al- 
legation as  follows:  "That  on  or  about  July 
31,  1888,  Samuel  Lubrasky  and  wife  made  a 
mortgage  upon  the  said  tract  to  the  Alliance 
i^nd  Trust,  a  corporation  of  the  state  of 
New  York,  to  secure  the  sum  of  $180,  which 
said  mortgage  was  duly  recorded  and  so 
forth,  and  still  remains  open  upon  said  rec- 
ord. But  your  (H^tor  expressly  charges  that 
said  mortgage,  although  uncanceled  of  rec- 
ord, has  In  point  of  fact  been  duly  paid  and 
satisfiea,  and  Is  no  longer  a  lien  upon  said 
mortgaged  premises,  or  any  part  thereof." 


The  mortgage  thus  attacked  Is  the  same  mort- 
gage now  sought  to  be  foreclosed. 

At  the  time  the  bill  was  filed  In  the  suit 
by  the  second  mortgagee,  Mr.  Newcomb  was 
the  owner  of  the  first  mortgage,  and  was  also 
the  owner  of  the  equity  of  redemption.  Both 
the  Alliance  Land  Trust  and  Mr.  Newconab 
were  made  parties  in .  that  suit— the  latter 
because  he  claimed  some  right  or  interest  in 
the  said  premises  by  reason  of  the  convey- 
ance to  him  of  the  equity  of  redemption. 
The  service  of  the  subpoena  upon  the  Alli- 
ance Land  Trust  appears  thus:  "Service  ac- 
knowledged, this  fifteenth  day  of  November, 
1901,  the  Alliance  Land  Trust,  William  W. 
Bantball,  solicitor."  Whether  this  was  an 
adequate  service  upon  the  Alliance  Land 
Trust  need  not  be  decided.  Actual  service 
upon  Mr.  Newcomb  is  returned.  No  appear- 
ance or  answer  was  filed  by  either  of  these 
parties.  The  usual  decree  pro  confesso  was 
taken,  followed  by  a  reference  and  report 
and  final  decree.  The  final  decree  directs  the 
payment  of  $684  and  costs  to  the  Franklin 
Land  &  Building  Association  out  of  the  pro- 
ceeds of  the  sale  to  be  made  .of  the  mort- 
gaged premises,  and  any  surplus  to  be  ap- 
plied to  the  payment  of  the  subsequent  mort- 
gage, and  then,  if  any  surplus  remain,  it  was 
to  be  brought  into  court.  The  mortgage  to 
the  Alliance  Land  Trust  la  not  mentioned  in 
the  decree. 

The  question  is  whether,  by  force  of  this 
decree,  the  complainant  is  now  estopped  from 
insisting  that  his  mortgage  is  -still  unpaid. 
This  estoppel  Is  set  up  by  the  Franklin  Land 
&  Building  Association  in  Its  answer  in  the 
.present  case.  The  answer  upon  the  trial 
made  to  this  insistence  was  that  the  first 
mortgagee  was  not  bound  to  take  notice  of 
the  suit  to  foreclose  brought  by  the  second 
mortgagee.  The  equitable  owner  of  the  first 
mortgage  relied  upon  the  doctrine  that  a 
second  mortgagee  cannot  foreclose  the  equity 
of  the  first  mortgagee.  This  familiar  doc- 
trine is  applicable  whenever  a  subsequent 
mortgagee  recognizes  the  existence  of  a  prior 
mortgage.  Such  subsequent  mortgagee  can- 
not compel  the  prior  mortgagee  to  submit  to 
a  foreclosure  of  his  mortgage.  Sj}ch  prior 
mortgagee  need  take  no  notice  of  the  exist- 
ence of  such  a  suit,  and  unless  he  does  come 
in  and  assent  to  the  sale  of  the  premises 
.free  of  his  Incumbrance,  and  that  his  mort- 
gage be  paid  out  of  the  proceeds,  any  sale 
made  otherwise  of  the  property  is  made  sub- 
ject to  the  lien  of  such  preceding  mortgage. 
But  the  suit  brought  by  the  Franklin  Land 
&  Building  Association  did  not  recognize  the 
existence  of  the  recorded  prior  mortgage.  On 
the  contrary,  it  attacked  its  existence  by 
charging  that  it  has  been  paid.  The  bill 
therefore  was  not  to  foreclose  the  first  mort- 
gage, but  to  have  it  decreed  to  have  been 
paid  and  canceled  of  record.  In  Glhon  v. 
Belleville  White  J.«ad  Co.,  17  N.  J.  Eq.  536, 
It  was  said:  "A  man  holding  a  second  mort- 
gage may  file  a  bill  stating  that  a  prior  mort- 
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gage  haa  been  given,  and  setting  up  that  It 
Ik  frandnlent  and  void,  or  has  been  paid,  and 
ask  to  bave  It  so  decreed,  or  make  a  person 
80  holding  it  a  party,  and  ask  to  have  the 
premises  sold  to  pay  the  mortgage."  This 
practice  Is  recognized  by  Mr.  Justice  Van 
Syckd  In  Blgelovr  v.  Cassedy,  26  N.  J.  Eq. 
561.  He  says:  "E^ven  If  the  bill  charges  the 
prior  mortgage  to  be  void  or  paid,  and  It 
turns  oat  to  be  a  valid  subsisting  incum- 
brance, the  mortgaged  premises  will  not  be 
sold  to  pay  the  prior  mortgage  without  the 
consent  of  the  prior  mortgagee."  The  charge 
in  the  bill,  therefore,  that  the  first  mortgage 
was  paid,  was  entirely  proper,  and  if  Mr. 
Xewcomb  had  been  brought  Into  the  snlt  be- 
cause of  his  Interest  in  such  mortgage,  and 
there  had  been  a  decree  that  this  mortgage 
was  paid,  there  can  be  no  doubt  that  he  would 
bave  been  estopped  from  now  setting  up  the 
existence  of  his  mortgage.  And  although  he 
was  thought  into  the  suit  as  the  owner  of  the 
equity  of  redemption,  yet,  be  having  knowl- 
edge of  his  unrecorded  eqnltable  asslg^nment 
of  the  mortgage,  I  think  he  was  bound  to  de- 
fend against  the  attack  made  upon  the  mort- 
gage. Bat  conceding  all  this,  I  do  not  see 
how  the  decree,  as  framed,  can  be  regarded 
as  concluding  Mr.  Newcomb  upon  the  ques- 
tion whether  this  mortgage  was  paid.  There 
was  no  prayer  in  the  bill  for  such  a  decree, 
and  no  decretal  order  was  made  adjudging 
that  the  mortgage  to  the  Alliance  Land  Trust 
was  paid  and  should  be  canceled  of  record. 

The  decree,  so  far  as  it  directed  the  pay- 
ments of  the  money  to  be  realized  from  the 
sale  of  the  mortgaged  premises,  is  in  no  way 
significant  respecting  the  existence  or  nonexist- 
ence of  the  first  mortgage.  There  would  have 
been  no  payment  to  the  first  mortgagee  under 
the  bill  as  framed  in  any  event  The  dlstri- 
batlon  of  the  money  raised  would  have  been 
exactly  tbe  same  whether  the  property  was 
sold  free  from  or  subject  to  tbe  lien  of  a  prior 
mortgage.  Now,  with  the  exception  of  the 
direction  as  to  the  distribution  of  the  money 
raised  upon  this  foreclosure  sale,  the  decree 
contains  nothing  but  the  ordinary  order  that 
the  defendants  stand  foreclosed  from  all  equi- 
ty of  redemption  tn  so  much  of  the  mort- 
gaged premises  as  shall  be  sold.  The  first 
mortgagee  had  no  right  of  redemption  of 
whlcb  he  coold  be  foreclosed.  He  held  a  su- 
perior Interest,  which,  as  already  remarked, 
could  not  be  foreclosed  in  that  suit.  The 
decree,  therefore,  applied  to  those  defendants 
only  wbo  held  subsequent  Incumbrances  or 
Interests. 

There  sboold  be  a  decree  for  the  complaln- 
anC 

<«  N.  J.  U  too 

MOORS  T.  SEYMOUR. 
(Supreme  Court  of  New  Jers^.    June  8,  1903.) 

PUBUO    OFFICES— LEQAL    BXISTHNCE— ^iUO 
WARRANTO. 

1.  The  act  under  which  defendant  was  elected 
a  member  and  also  president  of  the  common 


council  of  a  dty  was  declared  imconsUtntlonal. 
Relator  applied  for  leave  to  file  an  information 
in  the  nature  of  a  writ  of  quo  warranto  against 
defendant,  and  in  the  proceeding  proposed  to 
attack  not  only  defendant's  title  to  the  office, 
but  alao  the  legal  existence  of  the  office  itself. 
Held,  that  whether  the  office  had  a  legal  exist- 
ence could  be  determined  only  at  the  instance 
of  the  Attorney  General,  acting  in  his  public 
capacity. 

Application  for  a  writ  of  quo  warranto 
by  the  state,  on  the  relation  of  Russell  W. 
Moore,  against  John  Seymour.  Application 
denied. 

Argued  February  term,  1903,  before  VAN 
SYCKEL  and  GARRETSON,  JJ. 

Benjamin  F.  Jones,  for  relator.  Arthur 
B.  Seymour,  for  defendant. 

PER  CURIAM,  This  is  an  application 
for  leave  to  file  an  information  in  the  nature 
of  a  writ  of  quo  warranto  directed  to  John 
Seymour,  directing  him  to  show  by  what 
authority  he  claims  to  have  and  enjoy  the 
office  of  a  member  of  the  compion  council 
of  the  city  of  Orange,  and  of  president  .of 
said  common  council.  The  act  under  which 
Seymour  was  elected  was  declared  unconsti- 
tutional in  Christie  v.  Bayonne,  64  N.  J. 
Law,  191,  44  Atl.  887.  In  this  proceeding 
the  relator  proposes  to  attack  not  only  the 
title  of  Seymour  to  the  office,  but  also  the 
legal  existence  of  the  office  Itself.  In  the 
case  of  Holloway  v.  Dickinson  et  al.,  54 
Atl.  529,  the  opinion  of  Mr.  Jastice  Pitney, 
in  the  Supreme  Court,  at  the  last  Februarji 
term,  holds  that  members  of  a  de  facto 
board  of  education,  organized  under  tbe  gen- 
eral school  law  (Laws  1902,  p.  69,  c.  36),  can- 
not be  ousted  at  the  Instance  of  a  private 
relator  in  qoo  warranto  on  the  ground  that 
such  board  of  education  has  no  legal  corpo- 
rate existence.  Whether  the  office  which 
Seymour  is  claiming  to  hold  has  a  legal  ex- 
istence can  be  determined  only  at  the  in- 
stance of  the  Attorney  General,  acting  In 
his  public  capacity  as  the  representative  of 
the  people  of  the  state. 

The  application,  therefore,  of  Russell  W. 
Moore  for  leave  to  ffie  an  information,  is  de- 
nied, with  costs. 


<W  N.  J.  L.  i»2) 

STATE  V.  YOUNG  et  al. 

(Supreme  Court  of  New  Jersey.    June  8,  1903.) 

CRIMINAL  LAW— JURISDICTION  OF  SUPREME 
COURT— STRUCK  JURY. 

1.  Under  Gen.  St  p.  2570,  S  229,  providing 
that  every  issue  joiaed  in  the  Supreme^Court 
or  brought  to  the  Supreme  Court  for  trial  shall 
be  tried  in  tbe  county  where  the  cause  of  action 
or  offense  has  arisen  or  been  committed,  or 
shall  arise  or  be  committed,  unless  the  Supreme 
Court,  on  motion  in  behalf  of  the  state,  if  the 
state  be  interested,  shall  order  trial  at  the  bar 
of  that  coart,  defendants  charged  with  man- 
slaughter were  not  entitled,  on  their  applica- 
tion, to  a  trial  at  the  bar  of  the  Supreme  (3<nlit. 

2.  Cr.  Proc.  Act  (P.  L.  1898,  p.  895)  }  76, 
provides  that  struck  juries  shall  be  selected 
from  the  persons  qualified  to  serve  as  jurors 


Digitized  by 


Google 


92 


65  ATLANTIC  REPORTER. 


(N.J- 


in, and  for  tbe  county  In  which  the  indictmeut 
wag  found.  Section  79  requires  that  a  foreign 
jury  shall  l>e  selected  in  the  same  manner  as  the' 

feneral  panel  is  selected,  which  Gen.  St.  p. 
854,  §  50,  requires  to  be  selected  by  the  sher- 
iff. Bel4,  that  defendants  charged  with  man- 
slaughter were  not  entitled  to  a  struck  jury,  to 
be  selected  by  the  court  from  a  county  other 
than  that  in  which  the  indictment  was  found. 

Edward  F.  O.  Tonng  and  others  were  char- 
ged with  manslaoghter.  On  motions  tot 
trial  at  the  bar  of  the  Supreme  Court  and 
for  a  struck  Jury.    Motions  denied. 

Argued  June  term,  1903,  before  GARRI- 
SON, GARRETSON,  and  SWAYZB,  JJ. 

James  B.  Vredenburgh,  George  T.  Werts, 
and  Richard  V.  Llndabury,  for  the  motions. 
Chandler  W.  Rlker,  opposed. 

PER  CURIAM.  The  defendants  were  In- 
dicted at  the  Essex  oyer  and  terminer  for 
manslaughter.  The  Indictment  has  been  re- 
moved by  certiorari  Into  this  court  The 
defendants  now  move  for  a. trial  at  the  bar 
of  this  court,  and  for  a  strtLck  jury  to  be  se- 
lected from  a  county  other  than  Egsex. 

We  think  we  are  without  power,  under  ex- 
isting statutes,  to  grant  .either  motion.  The 
right  to  a  trial  at  bar  as  It  originally  ex- 
isted has  been  limited  In  this  state  by  a 
statute  passed  In  1799,  and  now  printed  as 
section  228  of  the  practice  act  (Gen.  St  p. 
2570>.  This  section  was  originally  section 
3  of  "An  act  relative  to  the  Supreme  and 
Circuit  Courts."  Paterson'a  Laws,  p.  393. 
It  requires  every  issue  joined  In  the  Supreme 
Court  or  any  other  court  and  brought  Into 
the  Supreme  Court  for  trial,  to  be  tried  In 
the  county  where  the  lands  are  situate,  "or 
the  cause  of  action  or  offense  hath  arisen  or 
been  committed  or  shall  arise  or  be  commit- 
ted, unless  the  Supreme  Court  upon  motion 
In  behalf  of  the  state.  If  the  state  be  Intei^ 
ested,  or  upon  motion  of  either  party  In  the 
action,  shall  think  proper  to  order  the  trial 
to  be  at  the  bar  of  the  said  Supreme  Court, 
which  shall  only  be  done  when  the  matter 
or  property  In  dispute  shall  be  of  the  value 
of  three  thousand  dollars." 

The  Supreme  Court  had  In  1799,  as  now, 
cognizance  of  criminal  cases  (see  the  Ordi- 
nance of  1751,  1  Halsted,  Appendix,  vl),  and 
there  can  be  no  doubt  that  when  the  act  of 
1799  referred  to  an  "offense,"  and  required 
a  trial  In  the  county  where  It  was  "commit- 
ted," It  referred  to  criminal  cases.  In  such 
cases  the  state  is  Interested,  and  the  mo- 
tion for  a  trial  at  bar  must  be  made  in  be- 
half of  the  state.  It  cannot  be  made  by  the 
defendants.  It  Is  not  necessary  now  to  de- 
cide whether  the  clause  providing  that  the 
order  for  trial  at  bar  shall  be  made  only 
when  the  matter  In  dispute  Is  of  the  value  of 
13,000  Indicates  a  legislative  Intention  to 
limit  trials  at  bar  to  civil  actions.  The  mo- 
tion for  a  trial  at  bar  must  therefore  be  de- 
nied. 

The  defendants  also  move  for  a  struck 
jury  from  a  county  other  than  Essex.    Sec- 


tions 75  and  76  of  the  criminal  procedure 
act  (P.  L.  1898,  pp.  894,  895)  provide  for 
struck  juries.  Sections  78  and  79  provide 
for  foreign  juries.  By  section  76  struck  jn- 
ries  are  required  to  be  selected  from  the  per- 
sona qualified  to  serve  as  jurors  in  and  for 
the  county  In  which  the  Indictment  -was 
found.  This  excludes  the  selection  of  a 
struck  jury  from  another  county.  Section  7if 
requires  that  a  foreign  jury  shall  be  selected 
in  the  same  manner  as  the  general  panel  of 
Jurors  la  selected.  This  method  is  prescribed 
by  the  supplement  to  the  act  concerning  Ju- 
ries (Gen.  St  p.  1854,  |  50).  This  statute 
Imposes  the  duty  of  selecting  the  general 
panel  of  jurors  upon  the  sheriff. 

There  may  be.  Under  the  Criminal  Pro- 
cedure Act  a  jury  selected  by  the  court  from 
the  county  In  which  the  Indictment  Is  found, 
or  there  may  be  a  Jury  selected  by  the  sber- 
Iff  from  another  connty.  There  Is  no  provi- 
sion for  a  jniy  to  be  selected  by  the  court 
from  another  county.  Inasmuch  as  the  mo- 
tion made  In  this  case  is  neither  for  tbe 
struck  Jury  nor  for  the  foreign  Jury  author- 
ized by  the  statute,  but  for  a  kind  of  jury 
for  which  there  Is  no  statutory  authority,  tbe 
motion  must  be  denied. 

Both  motions  are  denied,  with  costs. 


<66  N.  J.  B.  119) 
TRENTON  TRUST  &  SAFE  DEPOSIT  CO. 
V,  DONNELLY  et  aL 

(Court  of  Chancery  of  New  Jersey.     May  25, 
1903.) 

WILM  —  BEQUESTS  —  LIFH  TENANTS  AND  RE- 
MAINDERMEN—DIMINUTION OF  CORPUS 
—HEIRS— NEXT   OF   KIN. 

1.  Money  was  bequeathed  in  trust  to  pay  the 
interest  to  one  for  life,  the  corpus  to  go  to  oth- 
ers on  her  death.  The  corpus  was  diminished 
by  unfortunate  investments,  and  thereafter  in- 
terest on  tbe  reduced  corpus  alone  was  paid  the 
life  tenant.  Beld,  that  the  loss  should  be  ap- 
portioned by  paying  the  reduced  corpus  to  the 
remaindermen  and  the  personal  representative 
of  the  life  tenant  in  the  proportion  that  the  orig- 
inal corpus  bears  to  the  unpaid  interest  on  tbe 
part  of  the  corpus  which  was  lost. 

2.  Money  was  bequeathed  in  trust  to  pay  the 
interest  less  the  taxes,  to  one  tor  life,  and 
after  her  death  the  corpus  to  others.  The  trus- 
tees loaned  it  on  a  mortgage,  which,  in  con- 
sideration of  a  low  rate  of  interest  l>ound  the 
Iwrrower  to  pay  the  taxes.  The  trustees  were 
obliged  to  foreclose,  and  bought  in  the  prop- 
erty, selling  it  for  less  than  tbe  corpus  of  the 
bequest,  after  paying  taxes  which  were  a  lien 
on  it  when  they  bought  it.  Held,  that  such 
payment  of  taxes  was  not  to  l>e  charged  to  the 
life  teoant's  interest. 

3.  The  word  "heirs"  In  a  will  giving  personal 
property  to  a  person,  or,  in  case  of  his  death, 
to  his  heirs,  means  next  of  kin. 

4.  Where  testator  bequeathed  money  in  trust 
to  pay  the  interest  to  his  wife  for  life,  and  at 
her  death  bequeathed  part  of  the  principal  to 
his  sister,  or,  if  she  should  die  before  receiving 
her  share,  then  to  her  heirs,  and  the  remainder 
of  the  principal  to  the  heirs  of  hia  deceased 
brother,  the  next  of  kin  of  the  sister  are  to  be 
ascertained  as  of  the  date  of  her  death,  she 
dying  before  receiving  her  share,  and  those  of 
the  brother  as  of  the  date  of  testator's  death. 
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BUI  bx  the  Trenton  Trast  &  Safe  Deposit 
Company,  trustee  under  Tbeodore  Black- 
well's  will,  against  Bessie  .Blackwell  Don- 
nelly and  ottaers,  for  construction  of  the 
wUL    WUl  construed. 

James  Buchanan,  for  complainant  Wil- 
liam H.  Lannlng,  for  defendants  Florence 
Blackwell  and  Emily  Blackwell.  Alfred  M. 
Lafetra,  for  defendant  Bessie  Blackwell 
Donnelly.  Dungan  &  Beger,  for  defendant 
Jacob  Kline,  Jr.  Frederic  M.  Pierce,  for 
defendant  Morgan. 

BBED,  V.  0.  Theodore  Blackwell  made 
a  will  on  October  12,  1872.  The  fonrtb, 
fifth,  and  sixth  clanses  are  as  follows: 

"Fonrtb.  I  give,  devise  and  beqneath  to 
my  said  Executors  and  the  surTlvor  of  them 
the  -  sum  of  Twenty  Thousand  dollara.  In 
Tmst,  neyertheless,  to  InTest  and  keep  the 
same  Invested,  and  the  interest  which  shall 
accroe  thereon  less  taxes  and  necessary 
expenses  to  pay  semi-annually  to  my  belov- 
ed wife  Sarah  I.  Blackwell  for  and  during 
the  term  of  her  natural  life,  or  during  the 
term  sbe  remains  my  widow  which  shall 
be  In  Ueu  of  her  right  of  dower  In  my  e»- 
tate. 

"Fifth.  All  the  rest  and  residue  of  my 
estate  I  give  devise  and  bequeath  as  follows 
to  wit,  one  third  thereof  to  each  one  of  my 
two  sisters  Bebecca  Weart  and  Elleabeth 
Bockwell  share  and  share  alike  and  to  their 
heirs  forever,  and  the  remaining  one  third 
thereof  to  the  heirs  of  my  deceased  brother 
Philemon  BlackwelL 

"Sixth.  At  the  decease  of  my  said  wife 
as  at  her  marriage,  the  said  sum  of  Twenty 
Thousand  dollars  Invested  for  her  use  as 
hereinbefore  directed  1  also  give,  devise  and 
bequeath  as  follows,  to  wit,  one  third  there- 
of to  each  of  my  said  sisters  Bebecca  Weart 
and  Elizabeth  Bockwell,  share  and  share 
alike,  and  If  either  one  or  both  of  my  said 
sisters  should  died  before  receiving  the  share 
or  shares  to  them  given  In  this  my  will,  then 
the  lawful  heir  or  heirs  of  such  deceased 
slsta  shall  have  and  take  the  share  of  such 
deceased  ancestor,  and  the  remaining  one 
third  thereof  I  give,  devise  and  bequeath  to 
the  bdra  of  my  deceased  brother  Philemon 
Blackwell." 

Testator  died  without  Issue  November  4, 
1872.  He  left,  surviving  him,  his  widow, 
Sarah  L  Blackwell,  a  sister  Bebecca  Weart, 
a  sister  Elizabeth  Bockwell,  and  two  chil- 
dren Jacob  Blackwell  and  Ephraim  W. 
Blackwell,  the  children  of  a  deceased  broth- 
er, Fhilemmi  Blackwell.  Sarah  I.  Blackwell, 
the  widow,  died  July  21,  1902. 

The  questions  propounded  are  in  respect  to 
the  course  which  the  remainder  of  the  legacy 
of  f20,000  shall  take,  the  life  tenant  being 
dead.  B^Jbecca,  one  of  the  sisters,  married 
John  A.  Weart  She  died  July  13,  1888, 
leaving  a  child,  John  A.  Weart  Jr.  By  her 
will  she  left  her  prcqperty  to  John  A.  Weart 
Jr.,  and  her  granddaughter,  Bessie  B.  Weart 


The  wife  of  John  A.  Weart,  Jr.,  died  intes- 
tate, leaving  Bessie  B.  Donnelly  (ne6  Weart) 
her  only  next  of  kin.  Elizabeth  Bockwell, 
having  married^  one  Charles  Morgan,  who 
predeceased  her)  died  Intestate  in  February, 
1885,  leaving  a  number  of  children  by  this 
marriage  surviving,  three  of  whom  are  now 
dead.  Philemon  Blackwell  died  intestate 
Abgust  2,  1844,  leaving  two  children,  one  of 
whom  (Jacob)  died  April  1,  1863,  before  the 
death  of  the  testator.  The  other  son  (Eph- 
raim) died  August  10,  1888,  after  the  death 
of  the  testator. 

The  first  question  arises  between  the  per- 
sonal representative  of  the  life  tenant  and 
the  remaindermen,  and  It  arises  because  of 
the  fact  that  the  corpus  of  the  estate  of 
$20,000,  devised  in  the  clauses  already  dls-- 
played,  has  become  diminished  by  unfortu- 
nate Investments,  so  that  the  trustees,  instead 
of  having  in  hand  the  sum  of  920,000,  have 
only  the  sum  of  $14,232.61.  The  corpus  of 
the  estate  was  secured  by  a  mortgage,  which 
was  foreclosed,  and  the  mortgaged  property 
was  bought  in  by  the  trustees,  who  after- 
'wards  sold  the  same  for  the  sum  of  $16,000, 
which  sum,  after  paying  the  expenses  of  re- 
ducing the  same  to  money,  the  taxes,  and 
commissions,  was,  a's  already  remarked,  re- 
duced to  the  sum  of  $14,232.51t  The  prop- 
erty was  bought  in  by  the  trustees  at  fore- 
closure sale  on  October  4,  1899,  and  was 
sold  by  them  IS  days  later.  The  life  ten- 
ant was  paid  Interest  in  full  upon  the  $20,- 
000,  less  exp^ises,  down  to  October  1,  1898. 
Thereafter  the  trustees  paid  Interest  upon 
the  reduced  amount  that  came  to  their  hands 
down  to  the  death  of  the  widow,  with  the 
exception  of  $225.68. 

The  question  propounded  is  whether  the 
executors  of  the  widow  are  entitled  not  only 
to  this  snm  of  $225.06,  but  also  to  the 
amount  of  Interest  which  should  have  been 
paid  had  the  corpus  of  the  estate  remained 
unimpaired  down  to  the  date  when  the  se- 
curity held  by  the  trustees  was  turned  Into 
money.  The  amount  of  this  unpaid  Interest 
is  admitted  to  have  been  $1,144.03.  The 
rule  which  has  been  laid  down  in  a  number 
of  cases  respecting  tfie  apportionment  of  a 
loss  occurring  under  conditions  like  the  pres- 
ent is  that  the  loss  shall  be  apportioned  be- 
tween the  life  tenant  and  the  remaindermen 
In  the  proportion  that  the  debt  due  the  first 
bears  to  the  amount  which  should  come  to 
the  second,  namely,  the  amount  of  the  corpus 
of  the  estate;  or,  conversely,  the  amount 
realized  shall  be  set  apart  to  the  remainder- 
men and  the  life  tenant  in  the  proportion 
that  the  corpus  bears  to  the  unpaid  interest 
due  the  life  tenant  By  force  of  this  rule 
the  $14,232.51  should  be  divided  in  the  pro- 
portion that  $20,000  bears  to  $1,144.03. 

But  It  is  insisted  that  the  taxes  paid  by  the 
complainant  should  be  deducted  from  the  life 
tenant's  share  thus  ascertained.  In  my  judg- 
ment this  poaltlon  is  not  tenable.  I  am  aware 
that  GbancoUor  Maglll,  sitting  as  ordinary. 
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did  80  order-  in  Tnttle'a  Case,  49  N.  J.  Bq. 
260,  24  Atl.  1,  where  tbe  trustee  had  paid 
taxes  which  had  been  assessed  upon  real  es- 
tate Intervening  the  time  of,  the  trustee's  ac- 
quisition of  the  land  and  the  time  of  the  sale 
made  of  tbe  same  by  the  trustees.  Under  the 
conditions  presented  in  that  case,  the  ordi- 
nary thought  It  equitable  to  deduct  these 
taxes  from  the  life  tenant's  share  after  it 
had  been  apportioned  according' to  the  rule 
already  mentioned.  In  the  .present  case  the 
tax  paid,  so  far  as  appears,  was  not  assessed 
upon  the  property  during  the  time  it  was  held 
by  the  trustees  under  tbe  title  got  by  them  at 
the  foreclosure  sale.  The  t(izes  were  paid  as 
a  lien  upon  the  property  when  It  came  to  the 
hands  of  the  trustees.  The  property  could 
,  have  been  sold  subject  to  this  lien,  but  the 
trustees  thought  It  advisable  to  discharge  this 
lien  so  as  to  give  an  unincumbered  title. 
The  payment  of  the  tax  was  therefore  in  real- 
ity one  of  the  expenses  Incurred  in  trans- 
muting the  realty  into  cash  to  the  best  ad- 
vantage. 

Nor  was  the  tenant  for  life  bound  to  pay 
taxes  upon  this  property  specifically,  either 
before  or  after  the  right  of  the  trustees  to 
enter  for  breach  of  condition  In  the  mortgage 
accrued.  Tbe  life  tenant  was  obliged  to  pay 
the  tax  upon  the  corpus;  and  she  was  enti- 
tled, not  to  the  income  of  this  real  estate,  but 
to  the  Income  which  $20,000,  less  the  taxes, 
would  produce.  Now,  if  the  5  per  cent  upon 
this  amount,  upon  tbe  basis  of  which  the  debt 
due  the  life  tenant  Is  computed,  is  more  than 
the  $20,000  would  produce,  less  taxes,  it 
would  follow  that  the  debt  of  $1,144.03  is  too 
much.  This  follows  because  she  was  only 
entitled  to  the  production  'of  the  corpus,  less 
tbe  taxes  which  she  was  bound  to  pay.  By 
tbe  provision  in  the  mortgage,  these  taxes 
were  so  paid  by  fixing  the  interest  to  be  paid 
by  the  borrower  at  a  lower  rate  and  binding 
him  to  pay  the  taxes.  There  Is  nothing  to 
show  that  the  corpus  would  not  have  pro- 
duced the  5  per  cent  as  well  as  tbe  amount 
of  the  tax  up  to  the  time  the  security  was 
realized.  By  reducing  the  annual  income  to 
5  per  cent  the  taxes  were  In  fact  deducted 
from  the  income  of  the  life  tenant.  In  my 
Judgment,  tbe  representatives  of  tbe  life  ten- 
ant are  entitled  to  share  In  the  corpus  in  the 
proportion  already  indicated,  and  her  share 
Is  not  to  be  diminished  by  any  reduction  on 
account  of  these  taxes. 

Another  question  propounded  Is  whether 
the  testator,  in  the  use  of  the  word  "heirs"  in 
the  fifth  and  sixth  clauses  of  his  will.  Is  to 
be  regarded  as  intending  by  that  term  "tbe 
next  of  kin  of  the  legatees."  The  testator 
was  dealing  vrtth  property  which  he  had  per- 
emptorily directed  to  be  transmuted  by  bis 
executors  from  realty  into  personalty.  It 
may  be  regarded  as  settled  In  this  state  that 
the  word  "heirs"  is  Interpreted  In  reference 
to  the  kind  of  property,  whether  real  or  per- 
sonal, which  Is  the  subject  of  testamentary 
disposition;  and,  when  those  words  are  used 


In  respect  to  personal"  property,  they  will  be 
construed  to  mean  "next  of  kin."  Scudder  T. 
Vanarsdale,  13  N.  J.  Eq.  lOO;  Leavitt  v.  Dunn, 
B6  N.  J.  Law,  811,  28  Atl.  590,  44  Am.  St 
Rep.  402. 

In  respect  to  the  time  when  tbe  next  of  -kin 
are  to  be  ascertained,  I  am  of  the  opinion 
that  the  gift  to  Mrs.  Rockwell,  or  In  the 
event  of  her  dying  before  receiving  the  share 
given  to  her,  she  having  died  before  receiv- 
ing her  share,  this  share  goes  to  her  next  of 
kin  ascertained  as  of  llie  date  of  her  deatb. 
In  February,  1885.  Qundry  v.  Pinnlger,  14 
Beav.  94,  98;  Jacobs  v.  Jacobs,  16  Beav.  557. 

In  respect  to  the  gift  to  the  "heirs  of  my 
deceased  brother  Philemon  Blackwell,"  his 
next  of  kin  is  to  be  ascertained  as  of  the  date 
of  the  death  of  the  testator,  October  12, 1872. 
Wharton  v.  Barker,  K.  &  J.  483-488;  Phelps 
V.  Evans,  4  De  O.  &  S.  188. 

These  answers  dispose  of  all  the  Aiooted 
queries  propounded  In  tbe  bUL 


(et  N.  J.  u  4«i} 
STATE  T,  CHAPMAN. 
(Supreme  Court  of  New  Jersey.    June  8,  1903.) 

CONSTITUTIONAL  LAW— VESTED  RIGHTS— EX 
POST  FACTO  LAW— REGULATING  PRACTICE 
OF  DENTISTRY— POLICE  POWER. 

1.  The  act  entitled  "An  act  to  regulate  the 
practice  of  dentistry  in  the  state  of  New  Jer- 
sey,  and  to  repeal  certain  acts  now  relating  to 
the  same,"  approved  March  17,  1898,  P.  L. 
1898,  p.  119,  coupled  with  the  previous  legisla- 
tion on  the  subject,  is  not  uncoastitutional. 

2.  The  act  does  not  impair  vested  rights,  nor 
is  it  in  its  criminal  provisions  an  ex  post  facto 
law. 

3.  A  calling,  business,  or  profession  chosen 
and  followed  is  property.  The  Legislature  can- 
pot  destroy  it  by  statute  without  providing  for 
compensation,  any  more  than  it  can  authorize 
the  taking  of  real  estate  for  a  public  use  ex- 
cept upon  compensation. 

4.  The  act  of  March  17,  1898,  is  not  an  act 
taking  or  destroying  property,  but  is  a  reason- 
able regulation  of  the  practice  of  dentistry  in 
this  state. 

5.  It  is  within  the  power  of  the  state,  under 
the  police  power,  to  impose  by  statute  reason- 
able restrictions  as  to  registration  and  the  ob- 
taining of  a  certificate  of  authority  to  engage 
in  the  practice  of  dentistry,  and  to  make  it  a 
misdemeanor  for  a  person  to  practice  without 
iirst  obtaining  such  certificate. 

(Syllabus  by  the  Court) 

Error  to  Court  of  Quarter  Sessions,  Oom- 
berland  County. 

Martin  Y.  Chapman  was  convicted  of 
practicing  dentistry  without  a  license,  and 
brings  error.    Affirmed. 

Argued  November  term,  1902,  before  the 
CHIEF  JUSTICE,  and  VAN  SYOKEL,  PIT- 
NEY, and  FORT,  JJ. 

Wheaton  Berault  and  Hovrard  Carrow,  for 
plaintiff  la  error.  J.  Hampton  Flthian  and 
Halsey  M.  Barrett,  for  the  State. 

PORT,  J.  The  defendant  wasf  convicted 
In  the  Cumberland  county  quarter  sessions 

f  6.  See  Pli78icaiu  Mid  Sorceons,  voL  3S,  Ceiit 
DlS.  H  1.  2. 
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STATE  v.  CHAPMAN, 


for  practicing  dentistry  wltiiont  being  legally 
licensed  to  bo  practice  in  this  state. 

Tbat  tbe  defendant  did  not  have  a  license 
to  practice  dentistry  In  this  state  from  ttae 
State  Dental  Board  tras  proven  at  tbe  trial 
by  Independent  evidence,  as  well  as  by  tbe 
defendant's  own  admission.  Tbe  defensa 
was  that  tbe  defendant  was  a  practicing 
dentist  In  this  state  In  1872,  and  bas  been 
since  that  date,  and  that  any  statute,  which 
attempts  to  Impose  upon  him  a  condition  not 
existent  at  tbe  time  he  entered  upon  such 
practice  is  unconstitutional,  because  it  (1) 
impairs  his  vested  rights  and  (2)  is  ex  post 
facto. 

It  is  conceded  that  there  Is  no  justiflca- 
tion  for  the  Indictment  in  this  case  except 
under  section  12  of  tbe  act  of  1S98,  entitled 
"An  act  to  regulate  ttae  practice  of  dentistry 
in  tbe  state  of  New  Jersey,  and  to  repeal 
certain  acts  now  relating  to  tbe  same,"  ap- 
proved March  17,  1898.  P.  L.  1898;  p.  119. 
I^rlor  to  the  passage  of  the  act  of  1898  there 
had  been  statutes  regulating  registration  for 
and  tbe  practice  of  dentistry,  but  none  of 
these  were  In  force  when  tbe  indictment 
upon  which  the  defendant  was  convicted  was 
found,  nor  at  tbe  date  alleged  in  tbe  indict- 
ment as  tbe  time  when  the  offense  was  com- 
mitted. The  act  of  1898  expressly  repealed 
all  previous  acts  on  this  subject  P.  L.  1898, 
p.  128,  J  17.  If,  therefore,  tbe  act  of  1898 
is  unconstitutional  In  tbe  respects  alleged, 
the  conviction  cannot  stand.  'The  laws  reg- 
ulating dentistry  are  of  later  enactment  than 
those  regulating  tbe  practice  of  medicine,  but 
the  principles  underlying  their  legality  are 
tbe  same.  A  statute  of  West  Virginia  simi- 
lar in  import  to  the  New  Jersey  act  of  1898, 
except  that  it  regulated  the  practice  of  medl-. 
cine,  was  sustained,  as  a  vaUd  exercise  of 
the  police  power  of  tbe  state,  by  tbe  Supreme 
Conrt  of  the  United  States.  Dent  v.  West 
Virginia,  129  U.  S.  114,  9  Sup.  Ct.  2S1,  32  L. 
Ed.  623;  State  v.  Creditor  (Kan.)  24  Pac. 
346.  21  Am.  St  Rep.  806;  Hockett  v.  State, 
105  Ind.  250,  B  N.  E.  178,  55  Am.  Rep.  201. 

Nor  is  such  legislation  ex  post  facto. 
Hawker  v.  New  York,  170  U.  S.  189,  18  Sup. 
Ct  573,  42  L.  Ed.  1002.  See,  generally,  text 
and  notes  In  Am.  &  Eng.  Bncy.  of  Law  (2d 
Ed.)  vol.  22,  pp.  781,  782,  and  the  cases  cited. 
Tbe  Constitution  of  New  Jersey  in  no  wise 
prohibits  such  legislation  in  any  respect  in 
which  it  would  not  be  equally  Interdicted  by 
tbe  Constitution  of  tbe  United  States,  unless 
It  can  be  said  that  such  legislation  interferes 
with  tbe  natural  and  unalienable  right  of 
"acquiring,  possessing  and  protecting  prop- 
erty" guarantied  by  article  1,  par.  1,  of  our 
state  Constitution. 

A  calling,  business,  or  profession  chosen 
and  followed  is  property.  Barr  v.  ESssex 
Trades  CouncU,  53  N.  J.  Eq.  101,  112,  30  AtL 
881;  Slaughter  House  Cases,  16  Wall.  36,  21 
Im  Bd.  394.  The  Legislature  can  no  more  de- 
stroy a  business  by  statute  without  providing 
for  compensation,  than  it  can  authorise  a 


corporation  to  take  a  piece  of  real  estate  for 
public  use  except  upon  compensation.  But 
does  tbe  act  of  1898  take  tbe  defendant's 
property  or  calling  from  blm?  We  do  not 
so  construe  It  or  Its  effect  It  is  simply  a 
regulation  of  tbe  use  of  one's  property 
rights  or  business,  controlling  tbe  conditions 
under  which  it  may  be  enjoyed  or  pursued. 
It  Is  within  tbe  power  of  the  state  to  place 
reasonable  regulations  upon  the  business  or 
calling  of  any  person.  The  court.  In  State 
V.  Creditor,  supra,  says:  "Tbe  power  of 
tbe  Legislature  to  regulate  tbe  practice  of 
medicine,  dentistry,  or  surgery  Is  undoubted; 
it  is  an  exercise  of  the  police  power  of  the 
state  for  the  protection  of  the  health  and  tbe 
promotion  of  the  comfort  and  welfare  of  the 
pepple.  It  may  provide  that  only  those  pos- 
sessing skill  and  learned  in  these  professions 
shall  be  permitted  to  practice;  may  pre- 
scribe the  nature  and  extent  of  the  qualifl- 
cations  required,  and  the  rules  for  ascer- 
taining and  determining  whether  those  pro- 
posing to  practice  come  up  to  the  statutory 
standard.  If  tbe  regulations  and  conditions 
are  adopted  in  good  faith,  and  they  operate 
equally  upon  all  who  may  desire  to  practice 
and  who  possess  the  required  qualifications, 
and  if  they  are  adapted  to  the  legislative 
purpose  of  promoting  the  health  and  wel- 
fare of  the  people  by  excluding  from  the 
practice  those  who  are  ignorant  and  incapa- 
ble, then  tbe  fact  that  the  conditions  may  be 
rigorous,  impolitic,  and  unjust  will  not  ren- 
der tbe  legislation  invalid."  The  following 
cases  sustain  tbe  rule  here  declared:  State 
V.  State  Med.  Ex.  Board,  32  Minn.  324,  20 
N.  W.  238,  50  Am.  Rep.  575;  Hewitt  v. 
Charier,  16  Pick.  353;  Eastman  y.  State,  109 
Ind.  278,  10  N.  E.  97,  58  Am.  Rep.  400;  Hed- 
derlcb  v.  State,  51  Am.  Rep.  768.  For  80 
years  New  York  bas  had  such  a  statute,  and 
her  courts  held  it  valid.  Sheldon  v.  Clark, 
1  Johns.  513.  Arkansas  has  sustained  a 
statute  for  the  regulation  of  dentistry.  Oos- 
nell  V.  State,  52  Ark.  228,  12  S.  W.  892. 

The  defendant,  conceding  for  ttiat  purpose 
that  tbe  act  of  1808  was  valid,  contends 
that  he  was  practicing  dentistry  in  tbe  state 
In  1873,  and  be  was  by  tbe  act  entiUed  "An 
act  to  regulate  tbe  practice  of  dentistry  and 
protect  tbe  people  against  empiricism  In  re- 
lation thereto  in  tbe  state  of  New  Jersey," 
approved  March  14,  1878  (P.  L.  1873,  p. 
52),  licensed  by  tbe  state  to  practice  dentist- 
ry by  section  9  of  that  act.  This  act  ere-- 
ated  a  board  of  examiners,  and  provided 
that  after  its  passage  It  should  be  unlawful 
for  any  person  to  engage  in  tbe  practice  of 
dentistry  within  tbe  state  unless  such  per- 
son be  graduated  and  receive  a  diploma 
from  the  faculty  of  a  college,  chartered  as 
In  the  act  provided;  and  by  section  9  it 
was  provided  as  follows:  "Nothing  in  this 
act  shall  apply  to  persons  who  shall  be  en- 
gaged in  tbe  practice  of  dentistry  In  this 
state  at  tbe  time  of  tbe  passage  of  this  act" 
P.  L.  1873,  p.  58. 
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Two  snpplementB  were  passed  to  the  act 
of  March  14,  1873,  one  in  1880  and  the  oth- 
er In  1884,  but  neither  of  these  supple- 
ments affected  the  rights  of  the  defendant 
here  to  practice  his  profession  under  the 
authority  of  section  9  of  the  act  of  March 
14,  1873.  The  supplements  of  1880  and 
1^4  are  each  amendments  to  section  1  of 
the  act  of  1S73,  and  neither  can  be  said  to 
repeal,  by  Implication,  section  9  of  that  act 
Laws  1880,  p.  31;   Laws  1884,  p.  102. 

On  April  7,  1890,  a  general  law  was  en- 
acted entitled  "An  act  to  regulate  the  practice 
of  dentistry  in  the  state  of  New  Jersey."    P.  L. 

1890,  p.  227.  By  section  11  of  this  act  the  acts 
of  1873  and  Its  two  supplements  of  1880  and 
1884  were  expressly  repealed,  together  with 
all  acts  and  parts  of  acts  inconsistent  with  the 
act  of  April  7,  1890.  The  act  of  1890  creat- 
ed the  State  Board  of  Begistration  and  Ex- 
amination In  Dentistry.  It  made  the  board, 
then  existing  under  the  act  of  1873,  the 
first  board  nnder  the  act  of  1890.  By  section 
8  of  the  act  of  1890  It  was  provided  "that  it 
shall  be  the  duty  of  every  person  lawfully 
practicing,  or  entitled  to  practice  dentistry 
in  this  state,  at  the  time  of  the  passage  of 
this  act,  to  apply  to  said  board,  before  the 
first  day  of  January,  1891,  to  cause  his 
name,  residence  and  place  of  business  to  be 
registered  in  a  book  to  be  kept  for  that  pur- 
pose by  the  secretary  of  said  board;  and  the 
said  board  shall  issue  to  each  person  register- 
ed by  it,  a  certificate  under  Its  seal  and  the 
hand  of  Its  president  and  secretary,  setting 
forth  that  such  person  was,  at  the  time  of 
the  passage  of  this  act,  lawfully  entitled, 
by  the  laws  of  this  state,  to  practice  dentistry 
and  is  duly  registered;  the  said  board,  for 
good  cause  shown,  may  register  and  issue 
its  certificate  thereof  to  any  person  applying 
therefor  after  said  first  day  of  January  anno 
domlnl,  one  thousand  eight  hundred  and 
ninety-one;  provided,  it  shall  appear  to  the 
satisfaction  of.  said  board  that  the  person  so 
applying  was  lawfully  practicing  or  entitled 
to  practice  dentistry  at  the  time  of  the  pas- 
sage of  this  act,  and  that  the  refusal  to 
Issue  such  certificate  will  work  hardship 
to  said  person  so  applying;  the  said  board 
may  demand  from  any  person  applying  for 
registration  and  certificate,  proof  of  his  right 
to  the  same  under  this  act,  and  may  refuse 
to  grant  registration  and  certificate  thereof 
to  any  person  not  lawfully  entitled  thereto." 
By  section  4  any  person  refused  registration 
might  apply  to  the  Supreme  Court  to  com- 
pel the  board  to  register  him  and  issue  a 
certificate.  By  section  9  of  the  act  it  is  made 
unlawful  under  a  penalty  for  "any  person 
now  [then]  lawfully  practicing  or  entitled  to 
practice  dentistry  under  the  laws  of  this 
state,  to  practice  dentistry  after  January  1, 

1891,  without  having  first  obtained  the  cer- 
tificate of  registration  under  the  act"  The 
effect  of  the  act  was  to  require  all  persons 
entitled  to  practice,  or  loactlclng  at  that  time, 
April  7,  1890,  to  register  and  take  out  a 


certificate  of  that  fact  before  January  1, 
1891.  This  gave  parties  entitled  to  so  do 
about  nine  months  within  which  to  so  do  or 
forfeit  their  right,  exc^t  the  board  for  good 
cause  should  grant  the  certificate  after  Jan- 
uary 1,  189L  This  seems  an  entirely  reason- 
able exercise  of  leglsIatlTe  powers,  and  to 
give  a  reasonable  time  for  compliance  with 
the  act  to  those  then  engaged  In  dentistry  in 
New  Jersey.  A  similar  act  which  gave  but 
three  months  for  the  registration  of  dentists 
engaged  in  the  profession  at  the  time  of  Its 
passage  was  sustained  by  the  Supreme  Court 
of  Bhode  Island.  Battles  t.  Board  of  Den- 
tistry (R.  I.)  17  AtL  131.  The  defendant,  ad- 
mittedly, never  registered  or  applied  for  reg- 
istration and  certificate  prior  to  January  1, 
1891. 

On  March  17,  1898,  the  act  under  which  the 
Indictment  in  this  case  was  found  was  pass- 
ed. That  act  may  be  considered  a  complete 
revision' of  the  whole  subject  and  to  super- 
sede and  take  the  place  of  the  act  of  April 
7,  1890.  By  section  17  of  the  act  of  1888, 
the  act  of  April  7,  1890,  Is  expressly  re- 
pealed. 

By  section  1  of  the  act  of  1898  It  la  en- 
acted: "1.  The  following  persons  only  shall 
be  deemed  licensed  to  practice  dentistry  in 
this  state:  (a)  Those  who  are  now  duly  li- 
censed and  registered  as  dentists  pursuant  to 
law,  and  (b)  those  who  may  hereafter  be  du- 
ly licensed  and  registered  as  dentists  pursu- 
ant to  the  provisions  of  this  act" 

Section  12  of  the  act  reads  as  follows: 
"12.  Any  person,  company  or  association, 
practicing  or  holtUng  himself  or  Itself  out  to 
the  public  as  practicing  dentistry,  not  being 
at  the  time  of  said  practice  or  holding  out 
legally  licensed  to  practice  as  such  in  this 
state,  shall  be  guUty  of  a  misdemeanor  and 
punishable  upon  conviction  of  a  first  offense 
by  a  fine  of  not  less  than  fifty  dolhirs,  and 
upon  conviction  of  a  subsequent  offense,  by 
a  fine  of  not  less  than  one  himdred  dollars, 
or  by  Imprisonment  of  not  less  than  two 
months,  or  by  both  fine  and  Imprisonment." 

The  defendant  failed  to  register  and  take 
out  hla  certificate  from  April  7,  1890,  to 
March  14,  1898,  and  he  was  not  entitled  to 
practice  dentistry  in  this  state,  under  sec- 
tion 1  of  the  act  of  1898,  when  the  indict- 
ment upon  which  be  was  convicted  was  found 
in  May,  1902. 

There  were  some  exceptions  to  testimony 
offered  in  this  case,  and  the  rulings  of  the 
trial  court  thereon,  but  we  have  found  no 
errors  therein. 

The  Judgment  of  the  Cumberland  county 
quarter  sessions  is  affirmed. 

«t  N.  1.  U  Ml) 
ZELIPF  r.  NORTH  JERSEY  ST.  RT.  CO. 
(Supreme  Court  of  New  Jersey.    June  8,  1903.) 

STREET    RAILROADS-INJURT    TO    PASSENGER 
—BVIDENCB— NONSUIT. 
1.  A   motion    to   nonsuit   havia^   been   based 
solely  upon  the  ground  of  contributory  negli- 
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fence,  the  question  of  the  absence  of  evidence 
of  negligvnce  on  the  part  of  the  defeodant  is 
uot  open  lor  consideration  upon  error. 

2.  VlaintifF,  while  seated  in  a  street  car  with 
bis  arm  nsting  upon  the  frame  of  an  open  win- 
dow, was  injured  in  a  collision  between  the  car 
and  a  part  of  the  load  of  a  passing  wagon 
whidi  overhung  the  side  of  the  wagon  and 
struck  the  plaintiCs  arm.  The  trial  judge  in- 
structed the  jorr,  in  substance,  that,  if  any 
part  of  the  plainti(r<  arm  protruded  beyond  the 
line  of  the  car,  and  but  for  this  tact  he  would 
not  have  been  injured,  then  the  plaintiff  had 
failed  to  establish  negligaKe  on  the  part  of  the 
defendant  company,  and  the  verdict  must  be 
in  favor  of  the  defendant.  Beld  unnecessary 
for  the  judge  to  go  further,  and  charge  the 
jury  that  the  position  suggested  for  the  plain- 
tiff's  arm  evidenced  negligence  on  his  part. 

(^Uaboa  by  the  Court.) 

Error  to  Olrcnlt  Court,  Essex  County. 

Action  by  James  Zeliff  against  the  North 
Jersey  Street  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Argned  February  Term,  1908,  before  GUM- 
MERE,  G.  J.,  and  HBNDRICKSON  and 
PITNEY,  JJ. 

Cbanncy  H.  Beasley,  for  plaintiff  In  error. 
Samnel  Kallscb,  for  defendant  In  error. 

PITNEY,  J.  Plaintiff  was  a  passenger  up- 
on a  street  car  operated  by  defendant  com- 
pany, and  alleged  that  whilt  the  car  was  pro- 
ceeding rapidly  the  motorman  negligently 
permitted  It  to  come  into  coUiaion  with  a 
wagon  loaded  with  empty  barrels.  His  in- 
siatment  was  that  the  barrels  overhung  the 
side  of  the  wagon,  and  that  in  the  collision 
the  barrels  graied  the  side  of  the  car;  that 
he  was  sitting  with  bis  elbow  resting  upon 
the  frame  of  one  of  the  windows  of  the  car, 
the  window  being  open;  tliat  one  of  the  bar- 
rels was  crowded  into  the  open  space  of  the 
window,  caught  the  plaintiff's  sleeve,  and, 
by  driving  his  elbow  forcibly  against  the 
side  of  the  window  frame,  broke  the  arm. 
For  the  personal  injuries  thus  received  plain- 
tiff recovered  a  verdict  and  judgment  below. 
Defendant  asks  reversal  for  alleged  trial  er- 
rors, evidenced  by  bills  of  exceptions. 

Counsel  for  the  plaintiff  below  was  per- 
mitted, against  objection,  to  Illustrate  his 
opaOng  remarks  to  the  Jmry  by  showing  to 
them  an  object  said  to  be  a  model  of  the 
window  at  which  the  plaintiff  was  sitting  at 
the  time  he  was  Injured.  The  use  of  such  an 
object  for  purposes  of  Illustration  was  fairly 
permitted  by  the  trial  Judge  as  a  part  of  the 
plaintiff's  opening,,  although  the  object  had 
not  yet  been  proved  to  be  a  faithful  repre- 
sentation of  the  car  window.  The  court,  up- 
on overrniing  the  objection,  offered  to  In- 
struct the  Jury  In  such  a  manner  as  to  pre- 
vent wrong  from  being  done  to  the  defendant 
from  the  use  of  the  so-called  model,  but  no 
request  for  such  Instruction  seems  to  have 
been  afterwards  preferred. 

The  trial  court  properly  refused  the  motion 
to  nonsuit,  and  the  motion  to  direct  a  verdict 
Jn  favor  of  the  defendant  These  motions 
06A.-7 


were  based  solely  upon  the  ground  that  the 
plaintiff,  being  a  passenger  upon  the  street 
car,  voltmtarlly  placed  himself  In  a  position 
of  danger— a  matter  that  was  fairly  In  dis- 
pute upon  the  evidence.  The  motion  did  not 
raise  the  question  of  the  absence  of  evidence 
of  negligence  on  the  part  of  the  defendant's 
motorman,  and  that  question,  therefore,  is 
not  open  for  consideration  here.  Trade  Ins. 
Co.  V.  Barracliff,  45  N.  J.  Law,  643,  46  Am. 
Rep.  792;  Garretson  v.  Appleton,  58  N.  J. 
Law,  386,  87  Atl.  150;  Ottawa  Tribe  v. 
Munter,  60  N.  J.  Law,  459,  38  Atl.  696. 

One  of  the  plaintlfTs  witnesses— Minnie 
Erausa— who  was  a  passenger  upon  the  car 
with  the  plaintiff  and  hia  wife,  upon  her  di- 
rect examination  testified  solely  with  respect 
to  what  she  saw  of  the  occurrence  at  and  be- 
fore the  time  when  the  plaintiff  was  injured, 
and  with  respect  to  a  scraping  sound  that  she 
said  was  heard  by  her  as  the  car  passed  by 
the  wagon  and  barrels.  She  mentioned  no 
conversation  had  by  her  with  the  plaintiff 
and  his  wife,  nor  anything  said  In  the  plain- 
tlfTs hearing  by  any  one.  Upon  cross-ex- 
amination she  said  that  she  had  held  no  con- 
versation with  the  Zeliffs.  Later  she  was 
asked  In  croes-ecaminatlon  whether,  after  the 
occurrence,  the  plaintlfTs  wife,  or  somebody 
else  who  was  there  present,  did  not  say  to 
the  plaintiff  that  he  ought  not  to  have  put  his 
arm  out  of  the  window,  and  would  not  have 
been  hurt  if  he  had  not  done  so.  Objection 
being  made,  the  question  was  excluded  by 
the  trial  court  on  the  ground  that  the  sup- 
posed statement,  having  been  made  after  the 
occurrence,  was  not  a  part  of  the  res  gestse, 
and,  although  admissible  on  the  ground  that 
a  statement  made  in  the  presence  of  the 
plaintiff,  and  not  contradicted  by  him,  would 
amount  to  an  admission  against  his  interest, 
the  question  was  not  to  be  permitted  upon 
cross-examination,  but  should  be  offered  by 
the  defendant  as  a  part  of  its  own  case. 
This  ruling,  we,  think,  was  correct  The 
question  excluded  was  not  admissible  as 
cross-examination  of  this  witness. 

The  remaining  exceptions  relate  to  the  re- 
fusal of  certain  of  the  defendant's  requests 
to  charge.  Of  the  requests  so  refused  the 
only  ones  that  were  well  founded  in  law,  and 
that  were  at  all  pertinent  under  the  evidence 
In  the  case,  were  sufficiently  covered  by  the. 
instruction  given  to  the  jury,  to  the  effect 
that  the  motorman  had  the  right  to  assume 
that  no  part  of  the  i>er8on  of  the  passenger 
would  protrude  beyond  the  lines  of  the  car; 
and  that  If  the  evidence  satisfied  the  jury 
that  the  plaintlfTs  elbow,  or  any  part  of  his 
arm,  protruded  beyond  tiie  line  of  the  car, 
and  that  but  for  this  fact  the  accident  would 
not  have  happened,  then  the  plaintiff  had 
failed  to  establish  ne^igence  upon  the  part 
of  tlie  defendant  company  and  the  verdict 
must  be  in  favor  of  the  defendant  This  vras 
sufficiently  favorable  to  the  defendant  As 
the  judge  charged  the  jury  that  the  positiou 
suggested  for  the  plaintiff's  arm  alMolutely 
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negatived  the  existence  of  actionable  negli- 
gence on  the  part  of  tbe  defendant's  em- 
ployes, it  was  unnecessary  for  him  to  go  fur- 
ther, and  say  that  it  evidenced  negligence  on 
the  part  of  the  plalntlft;  for,  If  there  was  no 
negligence  on  the  part  of  the  defendant,  the 
question  of  contributory  negligence  was  not 
raised.  • 

No  error  appearing  in  the  record,  the  Judg- 
ment is  affirmed. 


(6(  N.  J.  L.  E06) 

BYEBSON  T.  MOBBIS  CANAL  &  BANK- 
ING CO. 
(Supreme  Court  of  New  Jersey.    June  16^. 
1903.) 

HIOHWATS-OBSTBnCTION— ACTION  FOR  DAM- 
AQBS— PLEADING   PRIVATE    ACTION. 

1.  Tho  declaration  arers  that,  by  reason  of 
plaintiff's  occnpancy  of  three  farms  situate  at 
different  places  upon  a  certain  public  highway, 
it  was  necessary  for  Mm  from  time  to  time  to 
cart  farm  produce  and  other  things  used  in  hus- 
bandry bacic  and  forth  from  farm  to  farm; 
that  the  liighway  formed  the  only  feasible 
means  of  travel  for  the  purpose,  except  a  lone, 
steep,  and  circuito'us  passage,  the  use  of  which 
was  80  expensive  as  to  t>e  impracticable;  that 
the  defendant  companv  by  its  charter  was 
bound  to  Iceep  and  maintain  in  repair  a  bridge 
in  the  road  between  farm  No.  1  and  the  other 
two  farms;  and  that  the  defendant  failed  and 
neglected  to  Iceep  the  bridge  in  repair,  and  pet^ 
mitted  it  to  b^  so  much  out  of  repair  as  to  be- 
come unsafe  and  unavailable  for  use,  whereby 
the  plahitiS  was  hindered  frOm  passage  along 
the  highway  from  farm  No.  1  to  the  other  two 
farms,  and  was  put  to  actual  pecuniary  expense 
in  carting  farm  products,  etc.,  from  farm  to 
farm  over  the  long,  steep,  and  circuitous  pas- 
sage aforesaid. 

2.  On  demurrer,  held  (following  Mehrhof  v. 
D,  L.  &  W.  B.  B.  Co.,  16  Atl.  12,  51  N.  J. 
Law.  Hd)  that  the  declaration  shows  such  a  spe- 
cial and  particular  damage  to  the  plaintifC  as  to 
sustain  his  private  action. 

(Syllabus  by  the  Court.) 

Action  by  Thomas  D.  Byerson  against  the 
Morris  Canal  &  Banldng  Company.  Demur- 
rer to'  the  declaration.    Overruled. 

Argued  February  term,  1903,  before  GUM- 
MEEB,  C.  J.,  and  FOBT,  HENDBICKSON, 
and  PITNEY,  JJ. 

John  B.  Humphreys  and  De  Witt  O.  Bol- 
ton, for  plaintiff.  Corbln  &  Corbin,  for  de- 
fendant. 

PITNEY,  J.  The  declaration  avers  that  the 
plaintiff  was  lawfully  possessed  of  three 
farms  situate  In  Wayne  township,  In  the 
county  of  Passaic;  farm  No.  1  contains  a 
dwelling  house,  bam,  and  outhouses;  farm 
No.  2  Is  distant  aliout  300  yards  westerly 
from  farm  No.  1,  and  contains  no  buildings; 
farm  No.  3  is  distant  about  tliree-quarters  of 
a  mile  westerly  from  farm  No.  2,  and  con- 
tains no  buildings;  that  the  three  farms  are 
contiguous  to  a  certain  public  road  or  high- 
way that  forms  the  only  feasible  means  of 
travel  from  farm  No.  1  to  each  of  the  other 
two  farms,  except  a  long,  steep,  and  cir- 
cuitous passage,  the  use  of  which  Is  so  ex- 


pensive as  to  be  Impracticable;  that  the  three 
farms  were  cultivated  by  the  plaintiff,  and 
that  It  -was  necessary  for  him  from  time  to 
time  to  cart  the  farm  products  from  farms 
Nos.  2  and  3  to  the  buildings  upon  farm  No. 
1,  and  to  cart  manure  from  farm  No.  1  to 
the  other  two  farms;  that  the  Morris  Canal 
Intersects  the  highway  between  farm  No.  1 
and  farm  No.  2.  and  that  under  Its  charter 
the  defendant  company  was  bound  to  keep 
and  maintain  In  proper  repair  a  bridge  across 
the  canal  so  as  to  prevent  any  inconvenience 
to  the  plaintiff  in  the  use  of  the  highway. 
The  declaration  then  avers  that  the  defend- 
ant failed  and  neglected  to  keep  the  bridge 
in  proper  repair,  and  permitted  it  to  be  so 
much  out  of  repair  as  to  become  unsafe  and 
unavailable  for  use,  whereby  the  plaintiff 
was  hindered  from  passage  along  the  high- 
way over  and  across  the  canal,  and  was  put 
to  expense  In  carting  farm  products  from 
farms  Nos.  2  and  3  to  farm  No.  1,  and  in 
carting  manure  from  farm  No.  1  to  the  other 
farms,  over  the  long,  steep,  and  circuitous 
passage  aforesaid. 

It  will  be  observed  that  the  default  with 
which  the  defendant  is  charged  amounts  to  a 
common  nuisance.  The  demurrer  raises  the 
question  whether  the  plaintiff  is  entitled  to 
maintain  a  private  action  to  recover  the  dam- 
age accruing  to  him  therefrom.  In  order  to 
maintain  an  action  for  obstructing  a  public 
way,  the  plaintiff  must  have  sustained  some 
special  damage  peculiar  to  himself  beyond 
that  suffered  by  the  rest  of  the  public  who 
are  entitled  to  use  the  way.  It  Is  sometimes 
said  to  be  necessary  that  the  plaintiff's  In- 
Jury  should  be  not  only  greater  in  amount, 
but  different  In  kind,  from  that  suffered  by 
citizens  in  general.  Where  there  is  a  ditch 
in  the  road  or  an  obstruction  across  it,  and  a 
traveler  suffers  an  Injury  to  himself  or  to 
his  horse  by  falling  Into  the  ditch  or  striking 
the  obstruction,  It  is  clear  that  there  is  such 
a  particular  damage  as  to  sustain  a  private 
action.  Temperance  Hall  Association  v.  Giles, 
83  N.  J.  Law,  260;  Driscoli  v.  Carlin,  60  N. 
J.  Law,  28,  11  Atl.  482;  Hart  v.  Freeholders 
of  Union,  57  N.  J.  Law,  90,  29  Atl.  490.  And 
where  the  defendant  dug  a  ditcb  In  and 
along  a  lane  that  formed  a  public  highway, 
the  ditch  extending  around  and  about  the 
plaintlfTs  lot  and  in  front  of  his  bouse  and 
bam,  so  that  access  to  them  with  the  plain- 
tlfTs horses  and  wagons  became  very  incon- 
venient and  hazardous,  to  his  damage,  this 
court  held  that  this  was  such  a  special  In- 
Jury  as  to  entitle  him  to  maintain  an  action. 
Runyon  v.  Bordine,  14  N.  J.  Law,  472.  There 
the  damage  accrued  to  the  plaintiff,  chiefly,  if 
not  wholly,  by  reason  of  his  ownership  of 
property  abutting  upon  that  portion  of  the 
highway  where  the  pnblic  nuisance  existed. 
Viewing  the  present  plaintiff  simply  as  a 
property  owner,  it  would  seem  that  his  pos- 
session of  each  of  the  three  farms  must  be 
treated  as  separate  and  distinct  from  Us 
possession  of  the  others.    Dealing  with  either 
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farm  alone,  the  damage  to  the  plaiotifl  Is 
perhaps  too  remote  to  form  the  basis  of  a 
private  action. 

In  Wilkes  v.  Hungerford  Market  Co.,  2 
Bing.  N.  G.  281.  where  the  plaintlfC,  who 
bad  a  shop  by  the  side  of  a  public  thorough- 
fare, suffered  a  loss  of  business  In  conse- 
quence  of  passengers  having  been  diverted 
from  the  thoroughfare  by  the  nnauthorized 
continuance  of  an  obstruction  across  it,  It 
was  held  that  thla  was  a  damage  sufficient!; 
of  a  private  nature  to  form  the  subject  of  an 
action.  But  this  case  was  substantiaUy  over- 
ruled by  the  decision  of  the  House  of  Lords 
in  RIcket  ▼,  Metropolitan  By.  Co.  (1867)  Li. 
R.  2  H.  Ij.  175,  1  Eng.  Bui.  Gas.  573,  587, 
affirming  s.  c,  5  B.  &  S.  156,  34  L.  J.  Q.  B. 
237,  since  which  case  the  English  courts  have 
adhered  to  a  limitation  of  the  rule  with  re- 
spect to  landowners  that  confines  the  right  to 
maintain  a  private  action  practically  to  the 
owners  of  property  adjacent  to  the  nuisance, 
Benjamin  v.  Storr,  L.  R.  9  G.  P.  400,  19  Eng. 
RnL  Gas.  263.  But  the  present  declaration 
exhibits  the  plaintiff  in  the  capacity  of  a 
member  of  the  public  entitled  to  use  the  ob- 
structed highway,  who  by  reason  of  special 
drcnmstances  had  need  to  use  it  more  fre- 
quently than  others,  and  who  sustained  ac- 
tual pecimiary  loss  because  of  being  com- 
pelled to  take  a  roundabout  route  in  order 
to  avoid  the  obstmcUon.  This  court  has  sus- 
tained the  right  of  private  action  in  a  case 
legally  indistinguishable  from  the  present. 
Mehrhof  v.  Del.,  Lack.  &  Western  R.  B.  Co., 
51  N.  J.  Law,  56,  16  Aa  12.  There  the 
plaintiffs  were  operating  a  brickyard  upon 
the  bank  of  a  navigable  river,  and  the  de- 
fendant unlawfully  obstructed  the  river, 
whereby  the  boats  of  the  plaintiffs,  provided 
for  transporting  their  bricks  to  market,  were 
prevented  for  a  long  period  of  time  from 
passing  dovTn  the  river,  during  which  time 
the  plaintiffs  bore  the  expense  of  their  keep, 
together  with  the  loss  of  the  sale  of  a  large 
quantity  of  their  bricks.  This  court  upheld 
the  right  of  recovery,  not  at  all  upon  the 
ground  of  any  injury  done  to  the  brickyard, 
or  to  the  plaintiffs  as  owners  thereof,  but 
solely  because  their  right  to  dispose  of  thehr 
bricks  had  been  Impaired,  and  because  the 
plaintiffs  were  specially  damaged  by  the  loss 
of  the  use  of  their  boats,  which  were  shut 
off  from  the  channels  of  trade,  their  expense 
in  victualing  them,  and  the  loss  of  trade  and 
profit  This  decision  was  rested  upon  the 
English  cases  of  Iveson  v.  Moore,  1  Ld.  Raym.«. 
486;  Bose  v.  Miles,  4  Mau.  &  Sel.  101;  Hart 
T.  Basset,  T.  Jones,  156;  and  Chichester  v. 
Lethbridge,  Wllles,  71.  These  and  some  other 
decisions  in  the  English  courts  (Maynell  v. 
Saltmarsh,  1  Keb.  847;  Greasley  v.  Codling, 
2  Bing.  263;  etc.)  fully  sustain  the  present 
action,  and  are  not  overruled  by  Bicket  v. 
Metropolitan  By.  Co.,  nbi  supra,  as  will  ap- 
pear frcna  Wlnterbottom  v.  Lord  Derby,  L. 
R.  2  Ex.  316,  a  case  Involving  the  rights  of  a 
mere  tzaveler,  decided  shortly  after  the  RIck- 


et Case.  In  Wlnterbottom  t.  Lord  Derby  the 
authority  of  Iveson  v.  Moore  and  other  cases 
of  the  same  class  was  fully  recognized,  but 
liability  was  denied  on  the  ground  that  the 
plaintiff  had  shown  no  pecuniary  damage, 
but  only  personal  Inconvenience  arising  from 
the  obstruction  of  the  highway.  The  decision 
in  Mehrhof  v.  Del.,  Lack.  &  Western  R.  R. 
Co.,  being  deemed  a  controlling  authority,  it 
is  unnecessary  to  discuss  the  cases  cited  by 
demurrant  from  the  courts  of  Massachusetts 
and  other  states. 

The  case  having  been  submitted  upon  print- 
ed arguments,  and  counsel  for  demurrant 
having  addressed,  themselves  solely  to  the 
question  whether  the  declaration  shows  such 
a  special  and  peculiar  damage  to  the  plaintiff 
as  to  entitle  him  to  maintain  a  private  ac- 
tion, we  have  considered  no  other  question. 
We  therefore  pass  no  Judgment  upon  the 
question  whether  the  declaration  shows  a 
legal  duty  on  the  part  of  the  defendant  to 
erect,  maintain,  and  repair  the  bridge  in 
question. 

The  demurrer  will  be  overruled. 


(69  N.  J.  I..  Gt8) 

VBRDON  v.  UNITED  ELECTRIC  CO.  OP 

NEW  JERSEY. 
(Supreme  Court  of  New  Jersey.    June  8,  1903.) 

PBOPBKTT  DESTROTED  BY  FIRE— VALUE— 
EVIDENCE— AMOUNT  OF  INSURANCE. 

1.  In  an  action  for  damages  to  property  by 
fire,  the  fact  that  the  property  was  insured  for 
a  certiiin  amount  is  not  conclusive  evidence  that 
it  is  not  worth  more  than  that  amount. 

Action  by  William  P.  Vefdon  against  Unit- 
ed Electric  Company  of  New  Jersey.  On 
rule  to  show  cause.    Rule  discharged. 

Argued  February  term,  1903,  before  GUM- 
MERE,  C.  J.,-  and  FORT,  PITNEY,  and 
HENDRICKSON,  JJ. 

Edward  A.  &  W.  T.  Day,  for  plaintiff. 
Bedle,  Edwards  &  Lawrence,  tor  defendant 

PER  CURIAM.  The  facts  of  this  case  as 
they  appear  in  a  previous  trial,  and  the 
legal  questions  then  raised,  will  be  found 
reported  in  the  opinion  in  Schutte  et  al.  v. 
United  Electric  Co.  of  N.  J.  (N.  J.  Sup.)  53 
Atl.  204.  The  record  here  presents  the  re- 
sult Qf  a  retrial  of  that  cause,  so  far  as  the 
present  plaintiff  was  a  party  thereto.  From 
a  perusal  of  that  opinion  it  will  appear  that 
the  only  questions  left  to  be  considered  here 
on  this  motion  for  a  new  trial  are:  (1)  Was 
there  sufficient  evidence  of  negligence  to  go 
to  the  Jury?  and  (2)  are  the  damages  ex- 
cessive? As  to  the  first  question,  it  must 
be  answered  in  the  affirmative.  As  to  the 
second,  our  answer  Is  that  we  find  ourselves 
unable  to  disturb  the  verdict  on  the  ground 
of  es^cessive  damages.  To  Justify  such  in- 
terference, the  verdict  must  be  clearly  ex- 
cessive. The  suit  is  brought  by  plaintiff  for 
the  recovery  of  damages  for  losses  caused 
by  fire^  and  is  prosecuted  to  the  use  of  the 
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iBStirahce  comiiaiiy  to  the  amonnt  of  $960, 
paid  by  It  to.  the  plalntlfl  In  settlement  of 
bis  loss.  The  balance  of  damages,  if  any, 
are  to  be  recovered  by  the  plaintiff  In  bis 
own  behalf.  On  the  prevlons  trial  the  Jnty 
awarded  to  the  plaintiff  $2,060.  The  present 
Jnry  has  awarded  the  sum  of  $2,000.  The 
bars  of  the  saloon  wen  of  mahogany,  and 
were  shown  to  be  very  valuable,  and  there 
was  evidence  tending  to  show  that  the  dam- 
age to  them  was  much  greater  than  that  al- 
lowed by  the  insurance  company.  There 
was  also  the  question  of  the  amount  of  the 
loss  of  profits  from  the  Interruption  of  the 
business  to  be  considered  by  the  jury;  and 
there  was  some  property  destroyed  not  In- 
cluded In  the  settlement  by  the  company. 
And,  as  the  judge  charged  at  the  trial,  the 
amount  of  $960  received  from  the  company 
was  some  evidence  of  value,  but  It  did  not 
conclude  the  plaintiff.  We  do  not  think  the 
amount  of  the  verdict,  which  Includes  in- 
terest for  a  considerable  period,  Is  so  far 
excessive  as  to  warrant  us  in  setting  It  aside. 
The  rale  to  show  cause  is  discharged. 


(6t  N.  J.  I.,  (M) 

DWAJAKOWSKI  r.  CENTRAL  E.  CO.  OF 

NEW  JERSEY. 

(Supreme  Court  of  New  Jersey.    Jane  12, 

190a.) 

SAHiROADS— INJURY  TO  PERSON  ON  TRACK- 
CONTRIBUTORY  NBOLiaBNOB. 
1.  One  failing  to  see  an  engine  approaching 
because  he  did  not  look  as  be  stepped  on  the 
railway  track  is  negligent  precluding  a  recov- 
ery for  the  injuries  austauied  by  being  struck 
by  the  engine. 

Action  by  Antoni  Dwajakowski  against 
the  Central  Railroad  Company  of  New  Jer- 
sey.   On  rule  to  show  cause.  ,  Rule  absolute. 

Argued  February  term,  1903,  before  GUM- 
MERE,  C.  J.,  and  FORT,  HKNDRICKSON, 
and  PITNEY,  JJ. 

Cowles  &  Carey,  for  plaintiff.  George 
Holmes  and  W.  D.  Edwards,  for  defendant 

PER  CURIAM.  The  plaintiff,  desiring  to 
take  a  train  of  the  defendant  company  at  its 
station  at  Greenville  for  the  purpose  of  go> 
Ing  to  Plainfleld,  approached  the  station  on 
the  side  of  the  east-bound  track.  There  was 
an  overhead  passageway  provided  for  pas- 
sengers desiring  to  cross  over  the  tracks  for 
the  purpose  of  taking  west-bound  trains. 
This,  the  plaintiff  says,  he  failed  to  observe. 
The  east-bound  and  west-bound  tracks  were 
separated  by  a  fence,  in  one  portion  of  wtiich 
there  was  a  gate,  put  there  for  the  purpose 
of  transporting  baggage  from  one  side  of  the 
road  to  the  other.  The  plaintiff's  story  is 
that  this  gate  was  open,  and  that  supposing 
it  was  for  the  purpose  of  enabling  passen- 
gers to  pass  through  from  one  side  of  the 
tracks  to  the  other,  he  attempted  to  cross  by 
that  way.    He  says  that  before  crossldg  he 
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looked  to  see  If  the  road  was  clear,  and,  ob- 
serving that  a  freight  train  was  approaching, 
with  several  cars  attached  to  It,  he  waited 
until  It  bad  passed,  and  then,  seeing  nothing 
else  which  threatened  danger,  stepped  upon 
the  track,  and  was  immediately  struck  down 
by  a  caboose,  which  was  running  wild,  and 
following  the  freight  train.  He  excuses  him- 
self from  having  failed  to  observe  the  ap- 
proach of  the  caboose  by  saying  that  his 
vision  was  obscured  by  the  presence  of  a 
heavy  fog,  and  by  the  smoke  thrown  out  by 
the  engine  which  had  just  passed  him. 

It  is  claimed  on  the  part  of  the  defendant 
company  that,  on  the  plaintiff's  own  story, 
he  should  have  been  nonsuited,  because  It 
affirmatively  appears  that  he  was  negligent 
in  failing  to  observe  the  approach  of  this 
caboose.  Whether,  under  the  peculiar  cir- 
cumstances detailed  by  the'  plaintiff,  he  can 
be  said  to  have  been  negligent,  we  do  not 
find  it  necessary  to  determine;  for,  on  the 
whole  case,  it  has  been  clearly  shown  that 
the  plaintiff  Was  not  struck  down  by  a  ca- 
boose running  wild,  and  following  closely  be- 
hind a  freight  train  which  had  passed  him; 
that  In  fact  no  freight  train  at  all  passed 
Greenville  station  at  or  about  the  time  of  the 
accident;  and  that  he  was  Injured  by  8tei>- 
plng  In  front  of  an  engine  which  was  run- 
ning backward,  and  drawing  a  caboose  after 
it  If  he  failed  to  see  this  engine  approach- 
ing, it  was  because  he  failed  to  look  before 
stepping  upon  the  track,  and  such  failure 
was  clearly  negligence  on  his  part.  If  he  did 
see  It,  and  took  the  risk  of  attempting  to 
cross  In  front  of  It,  he  has  no  one  but  him- 
self to  blame  for  the  injury  which  resulted. 

The  rule  to  show  cause  should  be  made 
absolute. 


(«  N.  J.  u  «S) 
YOUNG  V.  HAIGHT  et  al. 

(Supreme  Court  of  New  Jersey.    June  12; 
1903.) 

MECHANICS'  LIENS— MORTaAaBS-PRIORITY. 
1.  Under  Mechanic's  Lien  Law  (P.  L  1898. 
p.  S38),  providing  that,  on  a  sheriff's  sale  under 
a  judgment  on  a  mechanic's  lien,  the  purchaser 
shall  acquire  the  estate  which  the  owner  had  in 
the  lands  at  the  commencement  of  the  build- 
ing, subject  to  mortgages  recorded  prior  to  that 
event,  and  subject  to  mortgages  recorded  be- 
fore the  filing  of  the  lien  claim,  to  the  extent 
of  the  money  actually  advanced  by  the  mort- 
gagee and  applied  to  the  erection  of  the  building- 
on  the  premises,  the  lien  of  a  mortgage  for 
.moneys  advanced  and  actuallv  nsed  for  the 
erection  of  the  building  is  superior  to  a  me- 
chanic's lien  filed  subsequently  to  the  recording 
of  the  mortgage,  whether  the  mortgage  was 
executed  to  secure  future  advances,  or  money 
already  advanced,  and  while  the  building  was 
in  the  course  of  erection. 

Case  Certified  from  Circuit  Conrt,  Bergen 
County. 

Action  to  enforce  a  mechanic's  lien  by 
Frank  Young  against  John  W.  Halght  and 
others,  as  owners,  and  Christopher  Schulti, 
mortgagee,    Case  certified.    Decree  advised. 
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Argued  February  term,  1903,  before  GUM- 
MERE,  C.  J.,  and  FOET,  HENDRICKSON, 
and  PITNEY,  JJ. 

B.  K.  Hart,  for  plaintiff.  John  S.  Uackay, 
tor  defendants. 

GUMMERE,  O.  J.  This  is  an  action 
brought  under  the  mechanics'  lien  law.  By 
contract  dated  March  17,  1002,  but  never 
filed,  Halght  and  the  Messlgg,  the  owners 
above  named,  contracted  with  the  builder 
that  he  should  erect  a  house  on  thetr  prbp- 
erty,  and  about  the  same  time  also  contract- 
ed orally  with  Scbultz,  the  mortgagee  above 
named,  that  he  should  advance  $2,000,  to  be 
applied  to  the  erection  of  the  said  building. 
Subsequently  the  said  builder  erected  the 
bouse,  purchasing  certain  materials  from 
Young,  the  plaintilT,  who  began  to  supply  the 
same  on  May  15th,  and  completed  the  supply 
on  July  21,  1902.  The  amount  of  the  plaln- 
tllTs  bill  for  materials  is  $256,  for  which  he 
filed  a  Hen  claim  on  July  21,  1902,  in  the 
Bergen  county  clerk's  office,  against  the  build- 
er, the  owners,  and  the  mortgagee.  Scbulta, 
the  mortgagee,  in  pursuance  of  his  agree- 
ment, advanced  $1,650,  which  was  applied 
to  the  erection  of  the  building  as  agreed 
upon,  but  did  not  actually  receive  the  mort- 
gage therefor  until  the  15th  day  of  July,  1902, 
on  wldch  day  the  mortgage  was  executed  to 
him  by  the  owners,  and  was  also  placed  on 
record  in  the  Bergen  county  clerk's  office. 
On  these  facts,  the  question  whether  the 
plalntur,  or  the  mortgagee,  is  entitled  to  a 
prior  lien  upon  the  property,  is  certlfled  to 
this  court  for  its  advisory  opinion. 

By  the  sixth  section  of  a  supplement  to 
the  mechanics'  lien  law  passed  March  14, 
1895  (P.  L.  1895,  p.  316),  "Every  mortgage 
given  or  to  be  given  upon  lands  in  this  state, 
shall  have  priority  over  every  claim  that  may 
be  filed  in  pursuance  of  this  act,  to  the  ex- 
tent of  the  money  actually  advanced  and 
paid  by  the  mortgagree,  and  applied  to  the 
erection  of  any  new  building  upon  the  mort- 
gaged land,  or  any  alterations,  repairs  or  ad- 
ditions to  any  building  on  such  lands:  pro- 
vided aoch  mortgage  be  registered  or  record- 
ed before  the  filing  of  any  such  claim."  The 
effect  of  this  provision  seems  plain.  The 
only  reasMi.  why  any  uncertainty  has  arisen 
with  rdation  to  its  scope  appears  to  be  that 
after  the  passage  of  the  supplement  of  1895, 
and  at  the  February  term,  1896,  of  this  court, 
in  the  case  of  Erdman  v.  Moore,  68  N.  J. 
Law,  445,  33  Atl.  958,  it  was  held  that  the 
Hen  at  a  materialman  for  materials  furnished 
In  the  construction  of  a  building  was  supe- 
lior  to  that  of  a  holder  of  a  mortgage  made 
and  executed  while  the  building  was  in 
coarse  of  construction,  notwithstanding  the 
tkct  tint  the  mortgage  was  recorded  prior  to 
the  flllng  of  the  lien  dalm.  This  condnsion 
was  considered  to  result  necessarily  from 
the  twoity-thlrd  section  of  the  mechanics' 
lien  law  (Revision,  p.  673),  which  provided 
that,  ttfion  a  aherlff's  sale  under  a  Judgment 


upon  a  Hen  claim,  the  purchaser  sliall  ac- 
quire the  estate  which  the  owner  had  in  the 
lands  at  the  commiencement  of  the  building, 
and  subject  only  to  such  mortgages  as  had 
been  created  and  recorded  prior  to  that  event 
But  a  reference  to  the  case  of  Erdman  v. 
Moore,  58  N.  J.  Law,  456.  457,  33  Atl.  958, 
will  disclose  that  the  materials  for  which 
the  lien  was  there  filed' were  furnished  In  Au- 
gust, 1893,  and  that  the  mortgage  was  exe- 
cuted and  recorded  in  June  of  that  year. 
The  relative  rights  of  the  parties  to  that  suit, 
therefore,  had  become  fibced  before  the  pas- 
sage of  the  supplement  of  1895.  and  were  not 
affected  by  It. 

The  rights  of  the  parties  to  this  litigation 
sprang  into  existence  in  1902.  At  that  time 
there  had  been  a  complete  revision  of  the 
mechanics'  lien  law.  In  which  not  only  was 
the  sixth  section  of  the  supplement  of  1895 
retained  (Mechanics'  Lien  Law;  P.  L.  1898, 
p.  643,  {  15),  but  section  23  of  the  original 
act  was  modified  so  as  to  provide  that,  upon 
a  sherllT's  sale  under  a  Judgment  upon  a  Hen 
claim,  the  purchaser  shall  acquire  the  es- 
tate which  the  owner*  had  in  the  lands  at  the 
commencement  of  the  building,  subject  to 
such  mortgages  as  had  been  created  and  re- 
corded prior  to  that  event,  and  also  subject 
to  the  lien  of  any  mortgage  given  and  re- 
corded, or  registered,  under  the  circumstan- 
ces contemplated  by,  and  in  conformity  with 
the  provisions  of,  section  15  of  the  act.  The 
manifest  object  of  these  changes  In  the  stat- 
ute was  to  make  the  lien  of  a  mortgage  given 
for  moneys  advanced  for  the  erection  of  a 
building,  and  actually  used  for  that  purpose 
superior  to  a  mechanic's  lien  filed  upon  the 
property  subsequent  to  the  recording  of  the 
mortgage,  notwithstanding  the  fact  that  the 
moneys  had  been  advanced  and  the  mort- 
gage had  been  executed  while  the  building 
was  in  course  of  erection.  And  this  prior- 
ity is  given  whether  the  mortgage  be  made 
to  secure  future  advances,  or  money  already 
advanced.  The  only  test  is  whether  the 
money  has  l)een  loaned  for  the  erection  of, 
or  alteration,  repair,  or  addition  to,  the  build- 
ing, and  has  been  actually  applied  to  that 
purpose.  When  such  is  the  case,  the  mort- 
gage has  priority  over  a  mechanic's  lien  filed 
subsequent  to  the  date  of  its  recording. 

The  Bergen  circuit  is  advised  that  the 
mortgagee,  Scbultz,  is  entitled  to  the  prior 
lien  upon  the  property  of  Height  and  the 
Messlgs. 


(«t  M.  J.  L.  553) 
CAN  FIELD  et  at  v.  BROWNING  et  al. 
BROWNING  V.  BROWNING. 
(Supreme  Conrt  of  New  Jersey.    June  8,  1903.) 
EXECUTION— PRIORITY— LEVY. 
1.  The  plaintiff  in  a  junior  judgment  b,y  sning 
out  execution  and  levying  upon  land  acquires 
priority   over   an   older  judgment   upon   which 
execution  is  subsequenUy  issued.  • 

1 1.  Sm  BxecuUon,  VOL  U.  OMit  IHt.  U  Z»,  Z30. 
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2.  An  inanffldeat  lery  cannot  be  fortified  or 
perfected  by  a  levy  made  after  the  return  of  the 
execution. 

S.  A  description  in  tlie  leyy  made,  by  which 
the  land  intended  to  be  levied  upon  can  be  fully 
distiognished  and  identified,  is  sufficient 

(Syllabus  by  the  Court) 

Action  by  George  O.  Browning  against 
Manrlce  Browning  and  by  Beulah  B.  Canfleid 
and  Grertmde  T.  Browning  against  Maurice 
Browning  and  George  Q.  Browning.  Judg- 
ment for  plaintiffs.  Rule  to  show  cause  why 
lery  of  an  execution  on  the  earlier  judgment 
should  not  be  set  aside.    Denied. 

Argued  June  term,  1903,  before  VAN 
SYCKEI/  and  GARRETSON,  JJ. 

D.  J.  Pancoast,  for  the  rule.  B.  A.  Arm- 
strong, opposed. 

VAN  STCKEIi,  J.  The  two  above-stated 
Judgments  were  recovered  in  May,  1902.  In 
1900  George  Browning  recovered  a  Judgment 
against  Maurice  and  George  G.  Browning, 
and  in  1901  he  recovered  a  Judgment  against 
Maurice  Browning.  George  Browning  is  not 
a  party  to  either  of  the  judgments  recovered 
in  May,  1902.  Executions  were  Issued  upon 
all  these  Judgments,  and  placed  in  the  hands 
of  the  sheriff  of  Camden  county.  The  exe- 
cutions in  favor  of  George  Browning  were  Is- 
sued to  the  sheriff  prior  to  the  Issuing  of  the 
executions  on  the  later  Judgments.  After  the 
sheriff  received  the  George  Browning  writs, 
and  before  the  return  day  thereof,  he  levied 
upon  the  real  property  of  the  defendants  by 
the  following  description: 

"Maurice  Browning:  428  and  432  Market 
street,  Camden.  Stable  rear  of  Middleton's 
property.  Farm  at  corner  of  Browning  road 
and  Marlton  Turnpike.  Mill  property  at 
Cooper's  creek  and  Pine  street" 

"George  G.  Browning:  Mill  property. 
Cooper's  creek  and  Pine.  Property  S.  B. 
Cor.  2nd  and  Market  Property  125  and  127 
Market  street.  Property  Market,  below 
£tont  Farm  Cooper's  creek  and  Kaigbn's 
Ave.    Stable  property.  Front,  below  Market" 

After  the  return  day  of  the  executions  be 
attached  to  the  writs  a  more  full  and  precise 
description  of  the  several  parcels  of  the  real 
estate  levied  upon,  and  advertised  them  for 
sale  by  these  particular  descriptions  under  all 
four  of  the  executions  in  his  hands.  There- 
npon  the  plaintiffs  In  the  subsequent  Judg- 
ments obtained  a  rule  to  show  cause  why  the 
levy  made  under  the  executions  issued  on  the 
earlier  Judgments  should  not  be  set  aside. 

Waiving  the  objection  that  George  Brown- 
ing Is  not  properly  made  a  party  to  this  pro- 
ceeding by  the  form  of  the  rule  to  show 
cause,  the  merits  of  the  controversy  will  be 
considered.  It  must  be  conceded  that  the 
plaintiff  In  a  Junior  Judgment,  by  suing  out 
and  levying  the  first  execution  upon  land,  ac- 
quired the  prior  lien;  and  also  that  an  in- 
sufficient levy  cannot  be  fortified  or  perfect- 
ed by  ft  levy  made  after  the  return  day  of 
the  execution.    Kemble  v.  Harris,  36  N,  J. 


Law,  526;  Wills  v.  McKlnney,  41  N.  J.  L«  w, 
120;  Bogert  v.  Lydecker,  46  N.  J.  Law,  314; 
Clement  t.  Kalghn,  15  N.  J.  Eq.  47.  The 
only  question  Is  whether  the  description  of 
the  property  in  the  levy  made  by  the  sberlff 
before  the  return  day  of  the  writs  was  suffl- 
cienUy  specific  to  identify  the  lands  and  fas- 
ten the  lien  of  the  executions  upon  them.  In 
Wills  V.  McKlnney,  supra,  the  Supreme  Court 
said:  "The  rule  for  determining  the  meaning 
of  a  levy  made  on  lands  under  execution,  and 
returned  In  writing  with  the  writ,  is  not  dif- 
ferent from  that  which  is  applied  in  the  con- 
struction of  other  instruments  in  writing. 
Any  description  sufficient  to  fix  the  bounds  of 
the  land  is  sufficient,  or  where  it  can  be  fully 
identified  and  distinguished  by  the  terms 
used;  and  it  may  refer  for  a  proper  descrip- 
tion to  the  deed  of  the  debtor's  grantor,  or  to 
a  recorded  will,  or  in  any  other  way  where 
there  is  sufficient  given  from  the  whole  de- 
scription to  ascertain  or  identify  the  prem- 
ises; but  extrinsic  evidence  will  not  be  ad- 
missible to  show  what  land  was  intended  to 
be  levied  on."  By  the  exclusion  of  extrinsic 
evidence  the  court  intended  such  evidence  as 
might  be  produced  to  show  that  the  sheriff 
intended  to  levy  on  more  land  or  other  land 
than  that  which  was  covered  by  the  descrip- 
tion In  the  levy  as  returned.  That  it  was  not 
intended  to  exclude  all  parol  evidence  ap- 
pears by  the  case  of  Chappell  v.  Hunt,  8 
Gray,  427,  which  was  cited  with  approval. 
In  that  case  the  Massachusetts  Supreme 
Court  said:  "In  many  cases  the  location  of 
land  could  be  determined  accurately  without 
naming  the  town  in  which  it  was  situated. 
If,  for  example,  it  was  described  as  being 
bounded  by  a  particular  pond  or  stream  of 
water,  its  location  would  be  readily  ascer- 
tained. The  name  of  the  town  would  not  fix 
its  identity  more  precisely.  Nor  can  we  say, 
as  a  matter  of  law,  that  the  description  in  the 
appraiser's  certificate  of  the  premises  on 
which  the  levy  was  made  is  so  defective  and 
uncertain  as  to  render  it  invalid.  This  is  a 
question  of  fact  to  be  settied  by  a  Jury.  If 
a  lot  of  land  could  be  proved  to  exist  in  the 
connty,  containing  the  exact  quantity,  and 
with  boundaries,  courses,  distances,  and 
monuments  exactiy  corresponding  with  those 
named  and  set  out  in  the  appraiser's  certifi- 
cate, it  would  make  out  a  case  of  very  strong 
identity,  sufficient  to  sustain  the  levy;  or,  If 
the  description  was  found  very  nearly  to  re- 
semble an  actually  existing  lot  or  parcel  of 
land,  it  would  probably  be  adequate  proof  of 
identity  to  satisfy  a  Jury."  In  my  Judgment, 
the  description  is  sufficiently  accurate  if  a 
person  guided  by  it  could  go  to  the  property 
and  Identify  it  This  rule  should  be  applied 
to  determine  whether  the  several  levies,  or 
any  of  them,  are  sufflclentiy  descriptive  of 
the  property  to  sustain  them. 

The  correct  practice  will  be  to  let  the  sev- 
eral properties  be  sold  separately  under  all 
the  executions  attempted  to  be  levied  upon 
them,  and  upon  the  payment  of  the  proceeds 
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of  sale  into  court  the  rights  of  the  execution 
creditors  will  be  settled.  The  parties  should 
hav«  leave  to  take  farther  testimony  to  show 
whether,  from  the  levlea  as  made,  the  prop- 
erties levied  upon,  or  any  of  them,  can  be 
sufficiently  Identified. 


BANCROFT  et  aL  v.  MAGILL,  Collector. 
(Supreme  Court  of  New  Jersey.    Jane  8,  1903.) 

TAXaS— EXBliPnONS— FRIVU/EUBD  CORPORA- 
TIONS. 
1.  Under  General  Tax  Act,  {  200  (Gen.  St 
p.  3320),  exempting  from  taxation  the  buildings 
used  by  certain  incorporated  educational,  reli- 
gious and  charitable  institutions,  together  with 
a  curtilage  not  exceeding  five  acres,  unless  the 
owner  of  the  land  receives  rent  therefor,  land 
wed  for  the  purposes  of  such  an  institution, 
without  the  payment  of  rent  by  the  corporation, 
is  exempt  from  taxation,  regardless  of  its  own- 
wahip. 

Certiorari  by  Margaret  Bancroft  and  others 
against  Charles  E.  Magill,  collector,  to  re- 
view an  assessment  for  taxes.  Assessment 
modified. 

Argued  February  term,  1903,  befwe  DIX- 
ON, GARRISON,  and  SWAYZB,  JJ. 

F.  D.  Weaver,  for  proaecutora.  Henry  S. 
Soovel,  for  defendant. 

OARRISON,  J.  Section  200  of  the  general 
tax  act  (Gen.  St  p.  8820)  exempts  from  tax- 
ation the  buildings  osed  by  Incorporated  in- 
stitutions tor  certain  stated  purposes,  togeth- 
er with  a  cartilage  not  exceeding  five  acres, 
If  necessary  to  the  fair  nse  and  enjoyment 
thereof,  nnless  the  owner  of  the  land  receives 
rent  therefor.  That  Is  to  say,  land  used  for 
the  purposes  stated  without  the  payment  of 
rent  by  the  Incorporated  body  Is  exempt  from 
taxation,  regardless  of  its  ownership. 

The  prosecutors  are  entitled  to  exemption 
to  the  extent  spedfled  in  the  statute,  with 
costs. 


(M  N.  J.  B.  875) 

BM.IS  V.  ELLIS  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  Term,  1902.) 

WttiLB— CONSTRUCTION— CHARQB  ON  DBTISB— 

ENFORCEMENT. 

1,  Testator  died  seised  and  possessed  of  a 
considerable  estate,  leaving  a  grandson,  his  sole 
descendant  and  the  only  child  of  a  son  by  his 
first  wife,  and  also  leaving  a  widow,  to  whom 
by  his  will  he  left  his  entire  estate,  with  this 
provision  for  his  grandson: 

"Item.  My  son  having  departed  this  life  leav- 
ing an  only  child  of  tender  years,  I  have  made 
provisions  for  the  care,  support  and  education 
of  the  said  child  until  his  arrival  at  twenty- 
ooe  yean  of  age,  leaving  the  entire  charge  and 
disposition  of  Uiat  matter,  however,  in  the  good 
judgment  and  discretion  of  my  said  wife,  Cath- 
erine Bills." 

No  other  provision  had  been  made  by  the  tes- 
tator for  the  grandson. 

Held:  First.  That  the  estate  of  the  testator 
in  tile  hands  of  the  widow  was  charged  with 
the  care,  support,  and  education  of  the  infant 
■ntU  he  attained  21  years  of  age. 


Second.  That  the  Court  will  enforce  this 
charge,  and  fix  the  amount  to  be  appropriated 
for  that  purpose. 

Third.  That  the  widow  shall  have  the  right 
to  see  to  the  proper  expenditure  of  the  sum 
fixed  by  the  court,  and  such  rights  will  be  in 
satisfaction  of  that  part  of  the  provision  giving 
her  the  charge  and  disposition  of  that 'matter. 

Dixon  and  Vroom,  JJ.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  Court  of  Chancery. 

Action  by  William  H.  Ellis,  an  Infant,  by 
Hannah  Gallagher,  his  next  friend,  against 
Catherine  Ellis  and  others.  Decree  for  plain- 
tiff, and  defendants  appeal.    AfOrmed. 

The  following  Is  the  opinion  of  the  court 
below  (Pitney,  V.  C): 

"The  facts  are  that  the  testator,  William 
H.  Ellis,  8r.,  bad  an  only  chUd,  William  H. 
Kills,  2d,  who  married  a  Miss  Gallagher,  and 
had  by  her  one  child,  William  H.  Ellis,  3d, 
the  Infant  complainant  herein.  The  father 
of  the  complainant  was  the  only  child  of 
the  testator,  and  seems  to  have  been  a  per- 
son of  Irregular  habits,  and  did  not  long  co- 
habit with  his  wife;  but  the  result  of  the 
marriage  was  the  birth  of  the  complainant  on 
March  7,  1897,  and  at  the  time  of  the  hear- 
ing he  was  four  years  old.  The  child,  from 
its  birth,  was  taken  care  of  by  Its  maternal 
grandmother,  the  guardian  ad  litem,  and  also 
guardian  of  the  person  and  property  of  the 
infant  complainant,  appointed  by  the  orphans' 
court  of  Hudson  county;  and,  as  the  result 
of  some  proceedings  by  the  overseer  of  the 
poor,  a  weekly  payment  of  two  dollars  and  a 
half  was  made  to  the  overseer  for  the  support 
of  the  child,  and  that  money  was  paid  to 
the  maternal  grandmother,  Mrs.  Gallagher, 
aud  such  payments  continued  to  the  death 
of  the  son,  the  father  of  the  infant,  which 
occurred  on  March  80,  1898.  The  grand- 
father died  three,  weeks  later,  to  wit,  on 
April  18,  1898,  testate  of  a  will  as  follows: 

"  'In  the  name  of  God,  amen.  I,  William 
H.  Ellis,  of  the  dty  of  Hoboken,  county  of 
Hudson,  and  state  of  New  Jersey,  being  of 
sane  mind  and  memory  and  conscious  of  the 
uncertainty  of  this  life,  do  make,  publish  and 
declare  this  to  be  my  last  will  and  testament 
In  the  manner  following,  to  wit: 

'"Item.  I  order  and  direct  that  all  my 
Just  debts  and  funeral  expenses  be  paid  as 
soon  as  conveniently  can  be  done  after  my 
decease. 

"  'Item.  I  give,  devise  and  bequeath  all  my 
estate  of  every  nature  wheresoever  situated 
unto  my  beloved  wife  (Jatherlne  Ellis,  to  her, 
her  heirs  and  assigns  forever. 

"  'Item.  My  son  having  departed  this  life 
leaving  an  only  child  of  tender  years,  I  have 
made  provisions  for  the  care,  support  and 
education  of  the' said  child  until  his  arrival  at 
twenty-one  years  of  age,  leaving  the  entire 
charge  and  disposition  of  that  matter,  how- 
ever, in  the  good  Judgment  and  discretion  of 
my  said  wife,  Catherine  Bills. 

"  'Item.  I  hereby  make,  nominate  and  ap- 
point my  said  wife  (^therlne  Ellis  the  execu- 


Digitized  by 


Google 


loi 


66  ATIANTIO  BBPORTBB. 


OS.  3. 


trlz  of  thla  my  last  win  directing  that  ahe 
give  ao  bonds  for  the  performance  of  her 
tnut,  and  I  hereby  revoke  any  and  all  for- 
mer irlQs  by  me  made. 

"  'In  witness  whereof,  I  have  hereunto  set 
my  hand  and  seal  this  fourteenth  day  of 
April,  In  the  year  of  onr  Lord,  eighteen  hun- 
dred and  ninety-eight 

"  'William  H.  ElUs.' 

"One  payment  was  made  by  the  testator 
after  the  death  of  the  son,  and  recelTed  by 
Mrs.  Gallagher.  No  payments  were  made 
after  the  death  of  the  testator.  He  left  a 
widow,  who  la  his  sole  legatee  and  devisee. 
She  was  his  second 'wife,  and  not  the  grand- 
mother of  the  infant  complainant  Demand 
was  made  upon  her  for  the  support  of  the 
child,  and  she  offered  the  Interest  of  a  thoti- 
sand  dollars  a  year,  which  was  declined.  A 
suit  was  brought  by  the  late  Senator  Daly, 
which  slept  until  his  death,  when  the  present 
bill  was  filed  by  Mr.  Besson.  The  mother  of 
the  Infant  has  married  again,  and  he  has 
been  taken  care  of  and  supported  by  his 
maternal  grt^dmother.  Th9  estate  left  was 
admitted  by  the  defendant  at  the  hearing  to 
be  worth  at  least  $9,^00.  Oomplainant's 
counsel  contended  that  it  was  much  more 
than  that,  but  that  amount  was  finally 
adopted. 

"Very  little  contest  was  made  at  the  hear- 
ing over  the  construction  of  the  will.  It 
was  proven  and  conceded  that  no  provision 
whatever  for  the  support  of  his  only  off- 
spring had  been  made  by  the  testator,  except 
the  devise  to  his  wife,  the  defendant;  and 
the  duty  of  the  defendant,  under  the  will,  to 
provide  for  the  support  of  the  child  was 
substantially  admitted  by  her  counsel.  The 
only  question  was  as .  to  the  amount  of  the 
support,  and  the  mode  of  Its  application. 

"The  maternal  grandmother  and  the  child 
were  both  In  court,  and  were  seen  by  me. 
The  grandmother  was  a  neat  wholesome- 
looking  woman,  manifestly  of  good  habits; 
and  the  child  was  itii  own  witness  to  its  hav- 
ing been  well  taken  care  of,  and -its  attach- 
ment to  its  grandmother  was  evident  Mo 
question  was  made  as  to  the  propriety  of 
leaving  the  child  with  the  grandmother.  The 
defendant  offered  to  take  personal  charge  of 
the  child  and  Its  rearing.  But  the  whole 
matter,  both  of  the  amount  of  the  allow- 
ance, and  the  proper  person  to  have  charge 
of  the  Infant,  was  left  by  defendant's  coun- 
sel to  the  court.  Defendant's  counsel  offered 
two  dollars  a  week.  I  thought  that  two 
dollars  and  a  half  was  a  moderate  sum,  and 
I  was  decidedly  of  the  opinion  that  the  grand- 
mother Gallagher  should  have  the  personal 
care  and  charge  of  the  infant  with  the  right 
of  supervision  by  the  defendant  and  dictated 
the  provisions  of  the  decree  at  the  moment, 
and  for  the  arrears  of  about  three  years  I 
allowed  only  $150. 

"I  have  said  that  Uttle  or  no  contest  waa 
made  at  the  hearing  over  the  construction 
of  the  wlIL    The  fact  that  the  estate  devised 


to  the  defendant  waa  charged  with  the  anp- 
port  of  the  child  was  hardly  disputed.  Nev- 
ertheless, I  have  given  It  consideratioii,  «Ub- 
out,  however,  an  examination  of  any  <tf  the 
authorities.  The  will  Itself  contains  a  dec- 
laration that  the  testator  had  made  a  pro- 
vision for  the  care,  support  and  education 
of  his  grandchild  until  his  arrival  at  twenty- 
one  years  of  age.  It  appears  with  sufficient 
certainty  that  he  made  none  In  hla  lifetime 
which  would  answer  this  declaration  in  the 
will,  and  by  the  will  be  gave  the  whole  of 
bis  estate  to  his  widow.  It  seems  to  me, 
then,  that  it  follows  that  the  provision  for 
the  child  was  included  in  the  devise  to  the 
widow,  and  this  view  is  strengthened  by  the 
fact  that  its  application  was  confided  to  the 
widow,  ^he  result  is  a  trust  in  favor  of  the 
child.  The  only  quesUcm  is  whether  or  not 
this  court  has  a  right  to  Interfere  by  reason 
of  Its  general  jurisdiction  over  the  adminis- 
tration of  trusts,  and  I  am  of  the  opinion 
that  it  has.  I  think  that  the  case  falls  with- 
in the  principle  upon  which  the  late  chan- 
cellor dealt  with  the  Bentley  will,  and  his  ac- 
tion in  that  matter  was  approved  by  the 
Oonrt  of  Errors  and  Appeals.  Bentley  t. 
Bentley  (Ch.)  38  Ati.  286;  Bentiey  ▼.  Dixon 
(Err.  &  App.)  46  Ati.  689.  I  am  unwilling 
to  admit  that  it  Is  within  the  power  of  this 
widow  to  say  how  much  should  be  ex- 
pended in  the  support  of  this  child,  without 
any  supervision  in  that  regard  by  this  court. 
Granting  that  power,  she  might  be  satisfied 
with  a  wholly  insufficient  amount;  and  I 
think  her  disposition  to  do  so  was  Illustrated 
in  this  case  by  offering  the  pitiable  sum  of 
the  Interest  on  a  thousand  dollars— say,  $50 
a  year^for  the  support  and  maintenance  of 
the  child.  I  think  that  part  of  the  wUl 
which  leaves  the  entire  charge  and  disposi- 
tion of  the  care,  support,  and  education  of 
the  child  to  the  good  Judgment  and  discre- 
tion of  his  wife  Is  satisfied  if  she  shall  have 
the  opportunity  to  see  that  the  money  paid 
by  direction  of  the  court  is  actually  used  for 
the  care,  support,  and  education  of  the  child. 
Provision  in  that  regard  was  made  In  the 
decree." 

Lewis,  Besson  &  Stevens,  for  appellanta. 
James  F.  Mlntum,  for  respondent 

PER  CUBIAM.  Afilrmed  on  opinion  ot 
court  below. 

DIXON  and  VnOOM,  JJ.,  dissenting. 

(6»  M.  J.  L.  651) 

HARDCASTLB  v.  STILES  &  McOLAT. 

(Supreme  Court  of  New  Jersey.    June  8,  1903.) 

CHATTEIi  MORTOAOE-VALIDITT— RECORDINO 
—POSSESSION. 

1.  Unless  a  mortgagee  of  chattels  takes  im- 
mediate possession  of  the  chattels,  or  records 
his  mortgage  immediatelyt  bis  mortgage  will  be 
postponed  to  the  claims  of  creditors. 

Immediate  possession  or  recording  means 
with  reasonable  dispatch. 

1  L  8«s  Cbattal  UortsasMb  TOL  ».  Caat  Dig.  |  lO, 
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Z  Whether  the  .mortgage  is  recorded  with 
reasonable  dispatch  Is  a  question  of  fact  nnder 
the  circnmstances  of  the  case,  and  the  finding 
in  tiie  oonrt  below  will  not  be  reviewed  in  this 
coart  where  it  has  eTidence  to  sappoit  it. 

(Syllabns  by  the  Court) 

Appeal  from  District  Court  of  Atlantic  City. 

Action  \)j  J.  Walter  Hardcastle  against 
StUes  &  McClay.  Jndgment  for  plaintiff,  and 
defendants  appeal.    AfiBrmed. 

Argned  February  term,  1903,  before  VAN 
8YCICBL  and  GARRETSON,  JJ. 

EL  H.  Chandler,  for  appellants.  Francis 
Layerty  and  Wm.  M.  Clevenger,  tor  appellee. 

VAN  STOKHL,  J.  This  is  an  action  of 
tort,  brought  in  the  district  court  of  Atlantic 
City  by  Hardcastle  to  recover  the  value  of 
certain  goods  levied  upon  by  the  plaintiff  by 
virtue  of  an  execution  in  his  hands  against 
Sheppard  &  Hackney.  Stiles  &  McClay  held 
a  chattel  mortgage  on  the  goods,  given  to 
them  by  Sheppard  &  Hackney  on  the  1st  day 
of  June,  1001.  The  mortgage  was  recorded 
June  6,  1901,  but  the  goods  remained  in  the 
VMSseasiou  of  the  mortgagors.  The  debt  upon 
which  the  Judgment  was  rendered  and  the 
execution  issued  was  contracted  before  the 
chattel  mortgage  was  given,  but  the  Judg- 
ment was  rendered  after  the  mortgage  was 
recorded.  The  fourth  section  of  the  chattel 
mortgage  act  (2  Oen.  St  p.  2113)  provides 
that,  unless  the  mortgagee  takes  possession 
at  the  chattels  or  records  his  mortgage  im- 
mediately, bis  mortgage  is  postponed  to  all 
creditors,  whether  they  become  such  before 
or  after  the  mortgage  is  recorded  or  posses- 
Blon  taken,  and  that  Immediate  possession  or 
immediate  recording  means  as  soon  as  may 
be  by  reasonable  diligence  and  dispatch  nn- 
der the  drcumstances  of  the  case.  Roe  v. 
Meding,  OS  N.  3.  Bq.  850,  33  Atl.  394.  The 
date  of  the  mortgage  being  June  1, 1901,  and 
no  evidence  having  been  ofCered  to  show 
when  it  was  delivered,  it  will  be  presumed 
to  have  been  delivered  on  the  day  pf  its  date. 
The  time  when  the  affidavit  to  the  mortgage 
required  by  statute  was  taken  cannot  affect 
the  question  whether  it  was  recorded  with 
reasonable  dispatch,  otherwise  the  mortgagee 
might  withhold  it  indefinitely  from  record 
without  subjecting  his  claim  to  be  super- 
seded. The  trial  court  found  that  the  mort- 
gage was  not  recorded  with  reasonable  dis- 
patch nnder  the  circumstances  of  the  case. 
The  finding  of  facts  in  the  court  below  will 
not  be  reviewed  here.  No  explanation  ap- 
pears in  the  case  why  the  mortgagees  with- 
held the  mortgage  from  record  for  five  days, 
nor  does  it  appear  how  far  the  mortgagees 
were  from  the  recording  ofiice  when  the  mort- 
gage was  delivered,  nor  what  time  was  neces- 
sary to  reach  the  recording  office.  Under  the 
facta  which  appear,  the  finding  of  the  trial 
court  cannot  be  held  to  be  erroneous.  Section 
206  of  the  act  of  1898,  p.  630,  provides  that 
the  determination  of  the  Judge  of  the  district 
court  ahall  be  final  and  conclusive  between 


the  parties  upon  questions  of  fact.  The  act 
of  1902,  p.  565,  under  which  this  appeal  was 
taken,  provides  that  the  Supreme  Court  may 
either  order  a  new  trial  or  may  order  Judg- 
ment to  be  entered  for  either  party.  The 
district  court  gave  Judgment  for  the  plaintiff 
for  the  sum  of  $276.45,  and  $20.77  of  costs, 
December  11,  1902.  Judgment  should  be  en- 
tered in  this  court  for  the  same  amounts, 
with  interest  from  Decen»ber  11,  1902,  be- 
sides costs  of  suit  in  this  court 


(W  N.  J.  L.  603) 

BARTON  V.  BARKER. 

(Supreme  Court  of  New  Jersey.    June  8,  19QS.) 

JUDGMENT— SBTTINQ  ASIDB^FAILURB  TO 
MAKE   DEFENSE. 

1.  Defendant's  counsel  on  ctoss-examination 
referred  to  the  defense  to  l>e  offered,  hot  de- 
fendant's claims  were  not  admitted,  and  credits 
claimed  by  him  were  not  produced  by  way  of 
evidence,  and  aft^r  the  close  of  plaintiff's  case 
a  day  was  fixed  to  go  on  with  defendant's  case. 
The  case  was  put  off  a  number  of  times  at  the 
request  of  defendant's  counsel,  and  on  the  last 
day  fixed  defendant's  counsel  telegraphed  him 
not  to  attend,  so  that  he  did  not  do  so  and  tite 
case  was  closed  without  his  defense  being  con- 
sidered. Held,  that  defendant  was  entitled  to 
have  the  judgment  set  aside  and  be  given  an 
opportnnity  to  make  his  defense,  on  the  gronnd 
that  he  had  been  misled  by  his  counsel. 

Action  by  Charles  Barton  against  Story  B. 
Harker,  in  which  there  was  Judgment  for 
plaintiff.  On  rule  to  show  cause  why  the 
Judgment  should  not  be  set  aside.  Rule 
made  absolute. 

Argued  February  term,  1903,  before  VAN 
SYCKEL  and  GARRETSON,  JJ. 

H.  H.  Walnwrigbt,  for  plaintiff.  Scott 
Scamm^,  for  defendant 

PER  CURIAM.  This  Is  a  rale  to  show 
cause,  obtained  by  the  defendant,  why  a 
Judgment  entered  upon  the  report  of  a  ref- 
eree should  not  be  set  aside  upo'Q  the  ground 
that  the  defendant  was  prevented  from  pre- 
senting his  defense. 

It  appeared  in  the  evidence  taken  on  the 
mle  that  several  hearings  of  the  case  were 
bad,  and  the  defendant's  connsel  in  bis  cross- 
examination  of  witnesses  by  his  questions' 
referred  to  the  defense  to  be  offered,  but  his. 
claims  were  not  admitted,  and  the  credits' 
of  the  defendant  were  not  produced  in  the 
way  of  evidence.  After  the  plaintiff's  case 
closed  a  day  was  fixed  to  go  on  with  the  de-> 
fendanf  8  case.  The  case  was  put  off  n  num- 
ber of  times  at  the  request  of  the  counsel 
of  the  defendant,  and  upon  the  last  day  fixed, 
and  of  which  the  defendant  had  notice  when 
the  referee  closed  the  case,  the  defendant's' 
counsel  telegraphed  his  client  not  to  attend, 
and  in  obedience  to  that  telegram  the  def^id* 
ant  did  not  attend,  and  the  case  was  dosed 
and  the  report  made  without  the  defense  he- 
ing  considered.  As  the  defendant  seems  to 
have  been  misled  by  his  counsel,  he  should 
have  an  (^portnnity  to  put  in  Ids  defense. 

The  rnle  to  show  cause  will  be  made  abao- 
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lute;  tbe  costs,  bowever,  to  be  paid  by  the 
defendant;  and  tbe  judgment  to  stand  as  se- 
curity to  the  plaintiff  nntil  tbe  final  deter- 
mination of  the  cause. 


(6S  K.  J.  li.  601) 

LEE  T.  ELIZABETH,  P.  &  a  J.  BY.  CO. 

(Supreme  Court -of  New  Jersey.    June  8,  1903.) 

CARRIBRS— STREET    CAR    COMPANT— INJURIBB 

TO  PASSENGER— CONTRIBUTORY 

NEQLIQBNCE. 

1.  Evidence  in  action  by  a  street  car  passen- 
ger for  injuries  examined,  and  held  to  show 
that  the  accident  was  occasioned  by  plaintiff 
.  alixhting  from  tbe  car  after  it  had  started,  and 
without  notifying  the  conductor  of  her  inten- 
tion, and  hence  not  to  sustain  a  rerdict  for  her. 

Action  by  Mary  Lee  against  tbe  Elizabeth, 
Plainfleld  &  Central  Jersey  Railway  Compa- 
ny. On  a  rule  to  show  cause.  Role  dismiss- 
ed.   New  trial  granted. 

Argued  February  term,  1908,  before  OUM- 
MBRE,  a  J.,  and  FORT,  PITNEY,  and 
HENDRICKSON,  JJ. 

J.  A.  Kleman,  for  plaintiff.  Frank  Ber- 
gen, for  defendant 

PER  CURIAM.  A  new  trial  Is  sought 
mainly  upon  the  ground  that  the  verdict  is 
against  the  clear  w^ght  of  tbe  evidence. 
PlaintifC  testified  as  follows:  "Q.  When  tbe 
car  stopped  at  Chestnut  stfeet,  what  did  you 
do?  A.  I  went  to  go  out,  and  I  had  one 
foot  on  the  step  to  go  down,  and  before  I 
had  the  other  foot  on  the  conductor  pulled 
tbe  bell,  and  the —  I  went  on  the  street 
Before  I  had  the  other  foot  on  the  step— 
the  right  foot  was  not  on  fhe  step  when  he 
pulled  the  bell — and  I  went  on  the  street" 
The  step  mentioned  was  the  running  board. 
Two  boys,  aged  11  and  14  years,  respective- 
ly, who  were  upon  the  street  at  tbe  time, 
were  called  to  corroborate  her.  Their  tes- 
timony will  be  referred  to  later. 

To  meet  the  plaintiff's  case,  three  passen- 
gers who  occupied  the  next  seat  in  the  rear 
of  plaintiff  testified,  in  substance,  that  the 
train  stopped,  and  some  passengers  in  the 
rear  got  oS;  that  just  as  the  car  started  to 
move  a^in  the  plaintiff  turned  to  one  of 
their  party,  and  asked  if  this  was  Chestnut 
street,  Roselle,  and,  being  answered  in  the 
affirmative,  she,  without  notifying  the  con- 
dactor,  stepped  off  the  car  and  fell.  An- 
other witness  testified  that  he  and  two  la- 
dles, who  were  his  guests,  from  a  distance, 
alighted  from  this  car  after  it  had  stopped, 
and  that  then  tbe  car  started  on,  and  bad 
only  Just  started  when  he  saw  the  car  mov- 
iag,  and  the  plaintiff  stepping  off,  and  then 
saw  her  down  in  the  street  at  tbe  side  of 
the  car.  He  further  testified  that  there  was 
plenty  of  opportunity  to  get  off  tbe  car  while 
tt  stopped.  Tlie  conductor's  testimony  was 
to  the  like  effect  as  that  of  these  four  dis- 
interested witnesses.  The  plalntia  herself 
admitted   on   cross-examination   that   when 


the  car  bad  gotten  to  Chestnut  street  she  did 
ask  the  girls  behind  her  If  that  was  Chest- 
nut street  She  was  not  asked  to  explain 
whether,  as  she  was  stepping  her  foot  upon 
the  running  board,  she  had  hold  of  the  car, 
and  whether  she  had  released  her  hold  when 
the  car  started.  She  was  not  recalled  for 
rebuttal,  and  there  was  a  singular  absence 
of  detail  in  her  account  of  the  accident  Tbe 
same  may  be  said  of  the  testimony  of  the 
two  boys  called  in  her  behalf.  The  testi- 
mony of  one  was  that  he  saw  the  woman 
get  hurt  and  then  as  foUows:  "Q.  What 
did  the  car  do  when  it  came  there?  A.  Stop- 
ped, and  Mrs.  Lee  went  to  get  off,  and  it 
was  standing  still  when  she  went  to  get  off, 
and  as  soon  as  she  got  on  the  footboard  the  . 
car  started,  and  she  fell"  The  second  boy 
testified  to  the  stopping  of  the  car,  and  to 
the  plaintiff  getting  down,  from  where  she 
was  sitting,  on  the  running  board,  and  then 
as  follows:  "Q.  What  happened  then,  while, 
she  was  on  the  running  board?  A.  The  car 
started  np,  and  she  went  to  get  off,  and  the 
motion  of  the  car  made  her  fall."  The  fab: 
Inference  from  this  answer  would  seem  to 
be  that  the  plaintiff  "went  to  get  off"  after 
the  car  started. 

We  think  the  verdict  Is  against  the  clear 
weight  of  the  evidence.  The  rule  to  show 
cause  will  be  made  absolute,  and  a  new  trial 
granted. 

(65  N.  J.  B.  IM) 
MOORE  V.  BAKER. 
(Court  of  Chancery  of  New  Jersey.    May  23, 
1903.) 

VENDOR  AND  PURCHASER— SPECIFIC  PER- 
FORMANCE—MARRIED WOMAN  —  CANCELLA- 
TION OF  CONTRACT— FALSB  RBPRESENTA- 
TI0N3-BUBDBN  OF  PROOF. 

1.  The  burden  of  proving  that  an  agreement 
was  induced  by  false  representation  is  on  the 
person  who  seeks  a  cancellation  thereof. 

2.  Under  Gen.  St  p.  2017,  I  1,  givbig  mar- 
ried women  the  right  to  contract  as  though 
unmarried,  and  declaring  such  contracts  en- 
forceable in  law  or  equity,  a  married  woman 
may  be  compelled  to  perform,  as  vendee,  a  con- 
tract tor  the  conveyance  of  land,  altbougli  un- 
der Id.  p.  2015,  {  14,  she  is  declared  not  au- 
thorized to  convey  her  real  estate,  and  could 
not  l>e  compelled  to  perform  as  vendor. 

On  bill  for  specific  performance  by  Arthur 
W.  Moore  against  Ida  R.  Baker,  and  cross- 
bill for  cancellation  by  the  lattor  against  the 
former.  Decree  for  complainant  and  cross- 
bill dismissed. 

Chas.  E.  S.  Thome  and  W.  J.  Keams,  for 
complainant    Edwd.  Duflleld,  tor  defendant 

EMERY,  V.  C.  Complainant  and  d^end- 
ant  (a  married  woman)  entered  into  a  writ- 
ten agreement  dated  November  15,  1899,  for 
exchange  of  lands.  Complainant  was  to  con- 
vey bis  lands  to  defendant  on  or  before  Sep- 
tember 1,  1900,  and  to  pay  $1,700  to  defend- 
ant on  or  before  November  20, 1899,  on  which 

^  1.  See  CancellstlOB  of  Inatnmenta,  vol.  I;  Cwit 
Dig.  ^  100. 
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last-mentioned  date  defendant  was  to  con- 
vey ber  lands  to  complainant.  Defendant 
'was  farther  to  pay  to  complainant  $200  by 
note,  payable  January  15,  1900,  and  to  pay 
$l,i500  to  complainant  on  September  1,  1900, 
yiith  interest  from  November  20,  1889,  on 
which  date  complainant  was  to  enter  into 
possession  of  defendant's  lands.  He  did  so 
enter.  The  lands  were  subsequently  con- 
veyed to  him'.  Defendant's  note  for  $200 
has  been  paid,  and  complainant  has  paid  the 
11,700.  Nothing  remains  to  be  performed 
of  the  agreement  except  defendant's  taking 
the  deed  of  complainant's  lands  and  paying 
the  balance  of  the  purchase  money  on  her 
part,  $1,500.  She  refuses  to  accept  the  deed 
or  complete  the  contract,  alleging  that  it  was 
piocnred  by  false  representations,  and  also 
flies  a  cross-bill  to  have  the  agreement  de- 
livered up  and  canceled.  Complainant  has 
sold  the  property  conveyed  to  him  mider  the 
agreement. 

On  reading  over  and  further  considering 
the  evidence  in  the  case,  I  am  confirmed  in 
the  impression  made  upon  me  by  the  evi- 
deuce  at  the  hearing  that  the  defendant  has 
failed  to  support  the  claim  of  her  answer 
and  cross-bill  that  the  agreement  was  'made 
In  reliance  on  any  false 'representations  by 
complainant  as  to  the  property  owned  by 
him.  The  burden  of  proof  was  upon  her  to 
make  oat  this  case,  and,  not.  only  has  she 
fUled  to  do  this,  but  the  fact  that,  after  her 
husband  (who  acted  as  her  agent)  was  fa- 
miliar with  all  the  facts  as  to  the  situation, 
location,  and  character  of  the  property,  which 
are  now  set  up,  he  gave  her  note  for  $200  in 
part,  performance  of  the  contract,  and  that 
she  afterwards  paid  this  note  points  strongly 
to  the  conclusion  that  the  objection  to  the 
contract  and  the  defense  is  an  after-thought. 
I  find,  therefore,  that  the  defense  set  up  in 
the  answer  Is  not  made  out,  nor  is  there  any 
Bofficient  evidence  of  such  inequality  of  val- 
aes  in  the  properties  exchanged  as, would 
Jostify  the  court  in  refusing  to  carry  out  the 
contract  as  an  Inequitable  one.  The  further 
oh]ection  is  made  that  under  the  decision  In 
Cotby  v.  Drew,  65  N.  J.  Bq.  387,  391,  36  Atl. 
827  (Stevens,  V.  0.,  1897),  the  specific  per- 
formance of  the  contract  cannot  be  decreed 
against  the  defendant,  who  is  a  married  wo- 
man. The  case  would  be  applicable  if  the 
defendant  were  here  as  the  vendor  resisting 
perftxmance.  But  she  has  performed  the 
contract  of  exchange  so  far  as  she  is  vendor, 
by  conveying  her  land  to  the  complainant, 
and  she  Is  now  simply  the  vendee,  and  the 
question  is  whether  a  married  woman  as 
vendee  can  be  required,  to  perform  a  contract 
for  the  purchase  of  lands,  which  can  be  car- 
ried out  without  requiring  her  to  convey 
lands.  The  statnte  in  force  when  the  con- 
tract was  made  controls  the  case  on  this 
point,  and  makes  the  contract  for  purchase 
enforceable  In  equity.  Act  June  18,  1885  (P. 
L.  821;  Oen.  St.  p.  2017,  S  !)•  "Any  married 
wmnan  shall  after  the  passing  of  this  act 


have  the  right  to  bind  herself  by  contract 
with  any  person  in  the  same  manner  and  to 
the  same  extent  as  though  she  were  unmar- 
ried, which  contracts  shall  be  legal  and  ob- 
ligatory, and  may  be  enforced  at  law  or  In 
equity,  by  or  against  such  married  woman 
in  her  own  name,  apart  from  her  husband." 
The  fourteenth  section  of  the  married  wo- 
man's act  (Gen.  St  p.  2015)  prevents  this  sec- 
tion from  authorizing  her  to  convey  her  real 
estate,  and  therefore,  as  Vice  Chancellor  Ste- 
vens held,  relieves  her  from  being  obliged  to 
specifically  perform  a  contract  to  convey 
lands.  But  it  does  not  affect  her  contract 
to  purchase  lands,  and  such  contract  may, 
therefore,  be  carried  into  effect  by  decree  for 
specific  performance,  where  the  further  per- 
formance of  the  contract  on  her  part  does  not 
require  a  conveyance  of  lands  by  her. 

I  wilt  advise  a  decree  for  complainant,  and 
that  the  cross-bill  be  dismissed. 


In  re  LEE. 

(Court  of  Chancery  of  New  Jersey.    May  21, 

1903.) 

INSANB    PSRSONB— BVIDENCIB— S17FFICIENCT. 

1.  On  hearing  of  habeas  corpus  to  secure  the 
release  of  one  confined  in  a  lunatic  asylum,  evi- 
dence considered,  and  held  to  show  that  the  pe- 
titioner had  not  recovered  his  sanity. 

Petition  by  William  J.  Lee  for  writ  of  ha- 
beas corpus  to  secure  bis  release  from  the 
New  Jersey  State  Hospital  for  the  Insane. 
Writ  denied. 

John  T.  Bird,  (or  petitioner.  B.  B.  Walk- 
er, for  respondents. 

BEED,  'V.  C.  This  inquest  is,  in  my  Judg- 
ment, confined  to  the  inquiry  whether  Mr. 
Lee,  the  petitioner,  has  recovered  his  sanity. 
I  remark  that  this  Is  the  only  serious  inqui- 
sition, for  I  have  no  doubt  whatever  that  at 
the  date  of  Ur.  Lee's  reception  into  the  State 
Hospital  he  was  suffering  from  mental  dis- 
order. The  petitioner  had  been  the  subject 
of  an  attack  of  typhoid  fever,  followed  by 
erysipelas,  in  the  early  part  of  the  year 
1902.  In  the  summer  of  1902  he  conceived 
that  there  was  in  existence  a  conspiracy  or- 
ganized for  the  purpose  of  accomplishing  his 
business  ruin.  As  conspirators,  he  fixed 
upon  gentlemen  distinguished  in  the  commu- 
nity for  rectitude  and  probity.  He  believed 
that  some  or  all  of  these  gentlemen  had  ru- 
ined his  credit  with  the  Pennsylvania  BaU- 
road  Company  and  with  his  bank;  that  they 
had  defeated  his  efforts  to  secure  contracts 
for  heating  a  school  building,  as  well  as  con- 
tracts for  heating  the  Statehouse;  and  that 
they  had  stripped  him  of  his  property  in  the 
Phoenix  Ironworks.  On  August  8,  1902,  the 
petitioner  sent  the  following  letter  to  Robert 
W.  Smith,  treasurer  of  the  Pennsylvania 
Ballroad  Company:  "I  have  reason  to  be- 
lieve that  State  Treasurer  Briggs  is  responsi- 
ble for  my  removal  from  your  weekly  acoom- 
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modation  list  This  to  to  tell  yon,  that  If 
Briggs  sncceeds  In  ruining  me,  I  will,  delib- 
erately, with  malice  aforethought  and  In  cold 
blood  murder  the  cowardly  cur."  Subsequent- 
ly, on  a  Monday  In  August,  Mr.  Lee  broke 
nine  panes  of  glass  In  a  paneled  door  of  Mr. 
Hairy  Hill.  Mr.  Lee  had  some  dealings 
with  Mr.  E.  O.  Hill  concerning  an  exchange 
of  property,  and  on  July  5,  1902,  wrote  him 
a  letter  from  which  the  following  Is  extract- 
ed: "If  you  don't  produce  a  receipt  for  the 
taxes,  I  win  have  yon  arrested  without  a 
warrant,  then  I'll  break  a  window  in  my 
wife's  house  and  swear  that  you  did  it" 
On  a  Sunday  In  August  he  broke  two  large 
panes  of  glass  In  the  window  of  Mr.  Ed- 
mund C.  Hill's  house.  In  August  he  became 
angry  because  the  Trenton  Trust  &  Safe  De- 
posit Company  had  refused  to  make  a  loan 
to  him,  and  remarked  that  the  next  time  he 
was  arrested  for  throwing  stones  through  a 
window  it  would  be  for  throwing  them 
through  the  window  of  the  trust  company. 
Mr.  Lee  left  the  bank,  and  rode  for  an  hour 
back  and  forth  round  the  two  sides  of  the 
trust  company  building.  He  afterwards  sent 
to  the  officers  of  the  trust  company  a  copy 
of  the  letter  written  to  Mr.  Smith,  already 
displayed.  Later  be  broke  the  window  of 
the  trust  company  building,  for  which  he 
was  arrested.  Just,  previous  to  this,  Mr. 
Lee,  who  was  building  a  house  adjacent  to 
ithe  residence  of  Prof.  Mumper,  became  ag- 
grieved at  the  disappearance  of  some  of  his 
building  material,  and  visited  the  professor 
to  tell  him  that  his  (the  professor's)  boy  had 
taken  It  He  became  violent  and  profane, 
and,  after  being  excluded  firom  the  profess- 
or's house,  he  got  upon  his  bicycle  and  rode 
up  and  down  In  front  of  the  house,  and  then 
wrote  a  postal  and  brought  It  to  the  front 
door,  when  the  police,  who  had  been  tele- 
phoned for,  came  up  and  ordered  bim  away. 
The  next  afternoon  the  petitioner  came 
aronnd  the  house  and  discharged  a  revolver, 
then  looked  np  at  the  professor's  house,  shot 
again,  and  again  directed  his  gaze  towards 
the  house.  On  the  night  of  July  8d  the  win- 
dows of  the  professor's  house  were  broken 
by  stones  which  broke  the  glass,  went  across 
the  room,  and  smashed  the  glass  front  of  a 
china  closet  On  August  12th  Mr.  Lee  was 
admitted  to  the  asylum.  On  Aiigust  16tb, 
while  exercising  In  the  yard,  he  broke  16 
panes  of  glass  by  gathering  up  and  throwing 
small  stones.  Upon  his  first  entrance  into 
the  institution,  he  had  been  very  friendly 
with  Dr.  Cort  one  of  the  physicians  In  charge 
of  the  institution.  He  suddenly  charged  him 
With  being  a  party  to  the  conspiracy  against 
bim;  Mr.  Cort's  part  being,  as  he  asserted,  in 
holding  him  In  the  institution.  On  Novem- 
ber 10th  the  petitioner  escaped  from  the  in- 
stitution, and  was  •  absent  imtil  November 
2l6t  On  December  10th  he  Was  permitted 
to  attend  Ms  father's  funeral,  and  escaped 
again,  and'  did  not  r^:urn  to  the  institution 
until  March  14»  1003.    Daring  his  last  ab- 


sence, be  sent  to  Dr.  Oort  a  series  of  lettns, 
scurrilous.  Incoherent  and  Irrational.  The 
first  of  these  letters  was  written  from  For- 
tress Monroe,  under  date  of  December  14, 
1902.    It  Is  as  follows: 

"Paul  Cort  M.  D., 

"Before  Ood,  I  swear  that  yon  shall  not 
escape  this  lime.  I  go  to  Influential  rela- 
tives and  friends  In  Richmond  now,  and  the 
next  time  I  open  my  campaign  there  will  be 
no  half  way  measures.  Your  doom  Is  sealed. 
Before  A'pl.  1st  1902,  yon  will  die  insane  and 
I  win  gloat  over  you. 

"  'For  the  prevision  Is  allied. 
Unto  the  thing  so  signified. 
Or  say,  the  foresight  that  walta. 
Is  the  same  geniua  that  creates.' 

"Tour  Nemesis, 

"Nerves  out  of  OTder." 

After  that  date  he  wrote  letters  telling  Dr. 
Cort  that  the  1st  of  April  was  less  than  10 
weeks  away;  that  there  was  no  use  of  his 
resisting,  "for  the  Devil,  me  tLee],  assisting. 
I  will  bring  my  prophecy  to  pass."  On  De- 
cember 12,  1902,'  he  sent  a  postal  to  Dr.  Oort 
upon  which  was  written  by  the  i»etltioner: 
"I  have  graven  it  within  the  hills;  and  my 
vengeance  upon  the  dust  within  the  rock. 
Before  April  1st  1803,  you  will  die  Insane; 
after  that  your  soul  wUl  be  In  HelL  For  the 
prevision  Is  allied,"  and  so  forth— signed, 
"Nerves  out  of  order."  Another  postal  was 
addressed  to  Dr.  Cort  on  December  23,  1902; 
others  on  December  2eth,  28th^  30th,  on 
January  4th,  7th,  and  13th.  On  February 
12th  be  tells  Dr.  Oort  that  he  has  changed 
the  date  from  April  1st  to  February  15th, 
He  said:  "When  you  read  this,  I  will  be  in 
Trenton,  disguised;  because  you  see  Vm  a 
legal  lunatic,  one  of  whose  crazy  ideas  Is  that 
he  can  bring  his  own  prophecies  to  paaa,    I 

will  try  d d  hard  anyway  and  if  I  don't 

get  a  chance  before  Feb.  16th,  that  don't  end 
It  I  know  the  country  In  that  vicinity  a 
d-; — d  'better  than  you  do.  Tou  won't  escape 
me  and  ha!  ha!  I'm  'bug  house'  and  can't 
be  punished  for  it.  This  will  be  the  'day  of 
the  dog'  with  a  slight  variation."  On  Feb- 
ruary 13th,  he  writes  to  him:  "Trapped  at 
last;  Read  your  knife  He  In  the  New  Tork 
World,  Sunday  S'eb.  16, 

"Oh!   The  Devil  he  has  yon,  no- use  resisting. 
. .  For  you  see  the  Dsvil  has  me  assisting.'* 

On  January  22d,  190S,  the  petitions  had 
addressed  to  Dr.  Cort  a  blue  print  upou 
which  Mr.  Lee  had  had  photographed  a  let- 
ter written  by  the  counsel  of  the  Carr  estate, 
the  owner  of  the  Phuenbc  Ironworks,  to  the 
counsel  of  Mr.  Lee,  and  a  letter  from  the 
latter  gentleman  to  Mrs.  Lee,  Inclosing  Htd 
first-mentioned  letter.  Mr.  Lee  had  had  these 
letters,  with  another,  photographed  upon  this 
blue  print,  one  copy  of  which  he  sent  aa  al- 
ready remarked,  to  Dr.  Cortaad  bad  wHt' 
ten  upou  the  bine  print  the  words,  "Not  con- 
nected with  Tom  Tbropp^  Bug-house  Oort 
•r  other  5ew  J«nw|r  Oeafters,  state  Oapltola 
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«  Spedalty."  The  letters  and  poatala,  tbe 
contents  of  yrbicb  an  not  detailed,  vary 
somewhat;  many  containing  a  repetition  of 
the  prophedea  concerning  Dr.  Oort,  Bimllar 
In  hmgnage  to  that  already  detailed.  A  copy 
of  this  same  bine  print  was  sent  to  Judge 
Vtoom  by  Mr.  Liee,  and  upon  it  was  written 
by  Mr.  Lee  words  too  offenslTe  for  reproduc- 
tion. He  also  sent  to  Judge  Vroom  a  letter 
on  December  12,  1S02,  charging  him  with 
trying  to  rain  him,  and  telling  idm  that 
"Hell  was  hte  doom";  and  another  letter,  De- 
cember 23.  19(Xi,  telling  him  that  his  (Lee's) 
picture  nndlsgraced  and  Judge  Yroom's  name 
branded  with  Infamy  would  be  In  the  New 
York  Herald  on  December  24th. 

Dr.  Ward  who  was  Investigating  the  ques- 
tion of  the  petitioner's  sanity,  after  bis  ad- 
mission to  the  hospital,  ask^  Mr.  Lee  to 
glre  him  a  written  statement  of  his  side  of 
the  qnestlon.  Mr.  Lee  did  this  on  August 
2eth.  In  this  statement  be  detailed  his  busi- 
BMB,  history,  and  circumstances  which  led 
lilm  to  bcUere  In  the  existence  of  a  con- 
spiracy, and  he  closed  by  saying:  "I  per- 
sonally handed  to  the  Ohlef  of  Police  at  the 
<:!entral  Station  on  Saturday,  August  9th,  a 
copy  of  tbe  alleged  threats  to  kill  Mr.  Briggs, 
and  at  8  a.  m.  on  the  morning  of  Monday 
Angnst  nth,  I  walked  in  and  around  the 
Centra]  Police  Station  whistling,  'There  will 
be  a  bot  time  inthe  old  town  to  night'  Why 
was  It  necessary  for  me  to  go  out  and  smash 
more  windows  before  I  could  succeed  in  get- 
ting arrested  at  about  U.  a.  m.  Monday, 
Angnat  11th  r 

While  tbe  petitioner  was  absent  from  tbe 
hospital,  daring  the  period  already  men- 
tioned, be  wrote  to  Dr.  Ward,  repeatedly.  In 
the  moe^  abusive  and  absurd  language.  On 
December  loth  be  wrote  him  a  letter,  of 
whldi  the  following  Is  the  conelusloo:  "I 
have  friends  more  powerful  than  anyone  has 
«rer  dreamed  of.  They  are  already  at  work. 
Enow  this.  I  despise  a  snob.  I  have  often 
been  much  amused  by  the  boasting  of  some 
people  In  Trenton  about  their  ancestry.  This 
Is  tbe  first  time  I  have  mentioned  what  fol- 
lows—you  may  easily  verify  It— My  son  Lin- 
wod,  8  years  of  age,  now  in  Trenton;  Is  far 
and  away  ahead  of  any  one  in  the  State  of 
New  Jersey  in  tbe  matter  of  lineage.  He 
Is  tbe  last  oldest  son  of  an  unbroken  line  of 
oldest  sons  extending  back  in  England,  Cen- 
tury after  century.  Not  one  has  ever  died 
beton  perpetuating  bla  line.  Not  one  but 
who  has  possessed  marvelous  vitality.  My 
.great  grand-father  was  a  noted  Dissenting 
Minister  in  Bngland,  His  Fore-father  fought 
with  Oiora well.  Back  after  that  it  goes,  not 
-a  shadow  of  a  break  as  far  as  the  history  of 
England.  Aad  the  strangest  thing  Is  that  the 
■oldest  son  only  Inherits  the  trait  From 
where  did  I  get  my  fair  hair,  and  cold  steel 
bine  -eyes?  From  where  did  I  get  the  cour- 
«ge  you  sUn]^  could -not  shake?  Ob!  you 
■damned    fool.'" 

Qa  HfO^ntizg  4th  bQ,  writes;  '^Qoinlmor^g 


Perjurer  I  your  .day  of  reckoning  !■  dose  at 

hand." 

On  January  7th  he  wrote: 

"Wasn't  it  strange  that  your  print  was 
mailed  at  the  same  time  the  Gaxette's  print 
was  mailed,  only  the  Gazette's  print  had  a 
lot  of  Information  written  on  tt  and  was  sent 
by  special  delivery  so  you  could  read  It  in  the 
Gazette  at  the  same  time.  Oh  I  you're  up 
against  It  good  and  hard,  Perjurer— Tbe  True 
American  hits  yon  next  and  next  Sunday's 
Herald— well  it  wont  do  a  thing.    W.  J.  L. 

"Yoa  are  the  boggiesf  buggar  in  tbe  bug 
house." 

On  February  1,  1903,  he  wrote,  and  upon 
the  envelope  was  written:  "Not  connected 
with  Briggs,  Thropp,  Vroom,  Oort,  Ward  or 
other  Grafters.  Statd  Capitols  and  Bug-house 
Grafts  a  specialty." 

These  are  only  parts  of  the  series  of  letters 
and  postal  cards  written  to  Dr.  Cort  and  Dr. 
Ward. 

Tbe  explanation  made  by  the  petitioner  to 
Dr.  Ward  and  others  of  bis  reasons  for  this 
window  breaking  was  that  he  wished  to  be 
arrested  and  have  a  trial,  so  that  he  could 
introduce  evidence  to  show  the  existence  of 
tbis  convbracy.  His  explanation  of  the 
abusive  letters  sent  to  the  dlfCerent  persons 
from  New  Tork  was  that  he  desired  them 
to  attempt  to  arrest  him  in  New  York,  so 
that  he  could  prove  hla  sanity.  He  twice 
accosted  Mr.  Leslie -0.  Plerson  on  the  street 
by  the  ^Itbet  of  "Thief,"  and  explained 
it  by  saying  that  be  suspected  Mr.  Plerson 
of  preventing  bis  getting  tbe  contract  for 
beating  the  schoolhonse,  and  said  that  be 
knew  that  he  had  put  in  bids  for  a  portion 
of  the  same  work,  while  an  officer  connected 
with  the  school  department  On  tbe  street 
be  also  accosted  State  Treasurer  Briggs  with 
the  words,  "What  did  you  meet  whom  did 
you  meet  and  how  did  you  meet  them?"  In 
giving  an  account  of  this,  he  said  Mr.  Briggs 
became  very  much  excited,  and  whirled 
around  and  ran  over  to  a  policeman  stand- 
ing over  at  the  comer.  He  suspected  Mr. 
Briggs  of  interfering  with  bis  obtalnlitg  a 
contract  for  beating  tbe  Statebouse^  and  also 
with  destroying  his  credit  with  the  Pennsyl- 
vania Railroad  Company.  Tbe  State  Treas- 
urer bad  no  connection  whatever  with  the 
railroad  company,  and  tbe  susploion  only 
arose,  as  petitioner  says,  because  he  was  an 
Important  political  boss.  While  in  the  hos- 
pital the  petitioner  brol^e  window  panes,  the 
window  guards  of  bis  room,  and  tbe  sleep- 
ing bunk,  with  which  he  barricaded  his  door. 

These  are  only  portions  of  the  many  inci- 
dents and  earmarks  of  conduct  which  occur- 
red during  the  period  immediately  preceding 
bis  sequestration  Ip  the  asylum  and  since. 
In  additloui  ,to  these  facts,  tbe  petitioner  un- 
fortunately has  behind  him  a  family  history 
of  an  insane  father  and  sister.  Now,  put- 
ting aside  bis  conduct  In  the  hospital,  except 
bis.  breaking  the  window  panes,  the  testi- 
mony is  convincing  that  iit.  Lee  was  af< 
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fllcted  -with  mental  disorder.  I  do  not  need 
the  testimony  of  an  expert  In  mental  dis- 
eases to  instruct  me  In  this  phase  of  the 
casa  It  Is  true  that  Dr.  Pierce  Clark,  an 
expert  who  testified  for  Mr.  Lee,  upon  being 
asked  whether  detached  acts  Indicated  In- 
sanity, said  "that  they  did  not,  and  that  they 
were  not  Incompatible  with  sanity."  This 
expert  said  further  "that  all  these  acts  were 
not  Incompatible  with  sanity."  Dr.  Clark 
had  sat  through  the  first  two  days  of  the 
taking  of  testimony,  and  bad  heard  the  wit- 
nesses tell  of  the  acts  of  Mr.  Lee,  and  had 
heard  the  letters  read,  and  npon  being  ask- 
ed, upon  cross-examination,  "Do  you  say 
after  this  that  your  belief  In  his  sanity  is 
not  shaken?"  his  answer  was  "that.  In 
view  of  the  explanation  given  to  him  (Dr. 
Clark),  they  would  not  prove  that  he  was 
Insane."  Now,  of  course.  It  Is  obvious  that 
a  sane  man  may  conclude  that  he  is  the  sub- 
ject of  a  conspiracy,  upon  facts  which  would 
fall  to  convince  another  man  of  the  exist- 
ence of  such  a  condition  of  affairs.  A  man 
may  break  windows,  and  yet  be  sane.  He 
may  do  it  wantonly,  mischievously,  or  ma- 
liciously. A  man  may  write  threatening  let- 
ters or  letters  full  of  foul,  obscene,  and  fool- 
ish matter,  and  yet  be  sane.  But  when  a 
man  of  excellent  business  Judgment  and 
mental  poise  suddenly  conceives  that  be 
is  the  subject  of  a  malicious  combination  to 
ruin  him,  and  the  facts  relied  upon,  and  the 
men  suspected  as  conspirators,  are  such  that 
no  sane  man  would  believe  in  the  existence 
of  such  a  combination;  when  the  same  per- 
son suddenly  enters  upon  a  crusade  against 
the  windows  of  certain  suspected  persons, 
admittedly  not  for  a  malicious  design,  but 
for  an  entirely  irrational  purpose;  when 
the  same  person,  always  theretofore  de- 
corous In  habit  and  decent  in  language,  sud- 
denly takes  to  writing  indecent  and  threat- 
ening letters— such  changes  In  such  a  man's 
conduct  means  mental  disease.  How  any 
one  listening  to  the  testimony  which  es- 
tablished this  condition  of  afTairs  In  this 
case,  with  the  hundred  other  earmarks  of 
Irrational  conduct,  could  say  that  such  de- 
portment was  that  of  a  sane  man,  I  am 
utterly  unable  to  conceive. 

The  only  qnestiim,  In  my  Judgment,  is 
whether  this  mental  condition  has  vanished 
— whether  the  petitioner  has  been  cured. 
That  the  petitioner  Is  a  man  of  great  mental 
acuteness  is  apparent  from  his  examination. 
The  responsible  position  which  he  held  for 
so  many  years  with  the  New  Jersey  Steel 
ft  Iron  Works  exhibits  his  original  posses- 
sion of  mental  endowment  of  a  high  order. 
But  Intellectual  activity  is  no  shield  against 
mental  disease.  It,  Indeed,  often  Invites  the 
terrible  affliction.  Upon  this  branch  of  the 
case,  which  involves  the  permanency  of  the 
type  of  insanity  with  which  Mr.  Lee  was 
afiSlcted,  Its  curability,  and  the  question  of 
tte  petitioner's  recovery,  the  testimony  of 
the  experts  should  be  very  instructive.     Dr. 


Ward  and  Dr.  Cort,  officers  of  the  hospital, 
both  assert  that  the  petitioner  Is  still  uncnred. 
Dr.  Clark  says  that.  In  his  opinion,  Mr.  Lee 
Is  not  now  insane.  The  value  of  the  testi- 
mony of  Dr.  Clark  upon  this  point  to  de- 
stroyed. In  my  estimation,  by  his  equally 
confident  deposition  that  Mr.  Lee  never  was 
Insane.  Dr.  Williams,  also  brought  to  testi- 
fy for  the  petitioner,  swears  that,  in  his 
opinion,  Mr.  Lee  Is  now  sane.  This  witness 
refused  to  give  an  opinion  upon  the  past 
sanity  of  Mr.  Lee,  and  bis  refusal  was  pat 
upon  the  ground  that  he  had  not  had  an 
opportunity  until  quite  recently  to  give  Mr. 
Lee  a  physical  examination.  Upon  the  acts 
and  letters  of  the  petitioner  Introduced  In 
evidence,  be  refuses  to  say  that  Mr.  Lee  was 
sane  or  Insane.  Now,  it  Is  to  be  observed 
that  the  type  of  insanity  with  which  Mr. 
Lee  was  suffering,  if  insane  at  all,  was  main- 
ly a  type  known  as  "paranoia."  It  consists 
In  a  delusion  existing  in  the  mind  of  a  per- 
son that  he  Is  the  subject  of  persecution. 
Dr.  Williams  -was  asked:  "Q.  You  know  of 
the  mental  disease  called  "paranoia*?  A. 
Yes.  Q.  Do  you  say  that  Mr.  Lee  Is  not 
suffering  from  that  disease?  A.  In  my  opin- 
ion, he  Is  not.  Q.  Do  you  know  whether 
I  he  has  ever  suffered  from  that  disease?  A. 
I  He  .would  be  still  suffering  from  that  dis- 
I  ease.  If  he  ever  bad  suffered  from  It  Q.  It 
Is  a  progressive  disease?  A.  It  Is  very  likely 
to  be.  ♦  •  •  Q.  Yoar  Judgment  is  that 
paranoia  Is  incurable?  A.  In  my  Judgment, 
and  I  believe  in  every  one  else's  that  are 
olienlsts.  It  is  incurable."  Now,  as  already 
observed,  if  Mr.  Lee  was  Insane,  the  promi- 
nent feature  of  bis  Insanity  was  a  delusion 
classed  as  "i>aranoia."  The  logical  conclu- 
sion from  Dr.  Williams'  assertion  that  he 
would  be  now  suffering  from  this  disease, 
if  he  ever  had  suffered  from  It,  coupled  with 
his  assertion  that  he  Is  not  now  suffering 
from  it,  is  that,  in  Dr.  Williams'  Judgment, 
he  never  has  suffered  from  It.  This  puts  him 
upon  a  footing  with  Dr.  Clark.  In  respect  to 
the  curability  of  this  phase  of  mental  dis- 
order there  is  practically  a  consensus  of 
opinion  among  alienists.  That  opinion  is 
that  It  Is  extremely  persistent  and  progres- 
sive. Dr.  Ward  will  not  say  that  It  Is  In- 
curable, and  I  believe  that  a  delusion  of  this 
nature,  arising  from  physical  disease,  may, 
with  returning  health,  be  dissipated.  But 
whatever  the  possibility  of  a  cure,  which  it 
Is  hoped  may  exist,  I  am  persuaded  that 
the  delusion  under  which  Mr.  Lee  has  lalx>r- 
ed  has  not  been  dislodged.  The  erratic  let- 
ters written  by  Mi*.  Lee  continued  during 
the  period  of  his  absence  from  the  hospital, 
up  to  nearly  the  time  of  his  return,  on  March 
14th  last.  His  own  examination  as  a  wit-* 
nesB  on  this  hearing  appears  to  me  to  ex- 
hibit the  presence  of  an  existing  Irrational 
notion  that  a  conspiracy  did  exist,  directed 
against  him.  In  his  testimony,  he,  with  re- 
markable acuteness  and  ingenuity,  explained 
the  facts  npon  which  be  rested  bis  notion 
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ttut  the  various  geatlemen  wtaose  names- 
bad  been  brought  Into  the  case  had  per- 
aecnted  him.  Now,  It  is  true  that  he  says 
that  he  has  modified  his  views  as  to  two  of 
these  gentlemen,  but  It  Is  to  be  obsenred 
that  tn  no  other  respects  has  he  changed  his 
mental  attitude.  He  gives  his  reason  why 
be  broke  the  windows  of  Mr.  Harry  Hill 
and  Mr.  Edmund  O.  Hill  and  of  the  bank, 
and  In  the  bowling  alley  of  the  asylum;  why 
he  called  "Thief'  to  one,  and  Insulted  an- 
other In  the  streets;  why  he  thought  State 
Treasurer  Brlggs  had  ruined  his  credit  with 
the  Pennsylvania  Railroad  Company,  and  de- 
feated his  bid  for  work  at  the  Statehouse; 
and  why  the  school  superintendent  had  help- 
ed to  wrong  him  out  of  his  contract  for 
heating  a  schoolhouse.  But  his  purpose  In 
making  these  explanations  seems  to  have 
been  merely  to  vindicate  the  rationality  of  his 
conduct  There  la  not  an  expression  In  his 
testimony  that  indicates  that  he  bad  chang- 
ed hla  views  respecting  the  existence  of  a 
adieme  to  mln  him.  It  Is  true  that  he  ad- 
mits that  his  letter  to  Mr.  Smith,  announcing 
his  conditional  intention  to  murder  the  State 
Treasurer,  was  a  mistake.  But  he  does  not 
even  now  admit  that  the  facts  then  within 
his  knowledge  were  an  Insufficient  founda- 
tion for  his  belief  that  that  officer  was  con- 
spiring agamst  him.  So  of  all  the  rest  of 
his  conceptions— he  does  not  say  that  he  Is 
now  satlsfled  that  his  former  belief  In  the 
existence  of  a  conspiracy  had  no  rational 
foundation  to  support  It  He  does  not  ad- 
mit that  his  reasoning  was  false  and  irration- 
aL  On  the  other  hand,  what  he  says  is  that 
it  was  correct  and  rational;  and  he  gives  the 
facts  within  his  knowledge  at  that  time,  as 
vindicating  his  belief,  and  he  gives  the  pur- 
pose which  induced  his  acts,  as  proof  of 
the  rationality  of  bis  conduct  Now,  if  his 
belief  and  bis  acts  indicated  mental  disease 
then,  and  If  he  presently  sees  no  Irrational- 
ity in  such  belief  and  condnct,  his  stand- 
poiat  respecting  his  own  conduct  has  In  no 
d^ree  changed.  It  follows  that  under  the 
same  conditions  he  would  be  likely  to  re- 
enact  the  same  performances.  This  exhibits 
the  persistence  of  an  Irrational  mental  con- 
dition. Therefore  I  am  driven  to  the  con- 
clnaton  that  the  petitioner  Is  not  yet  cured 
ct  his  mental  disorder. 

Considerable  testimony  was  introduced  re- 
specting his  treatment  while  at  the  hospital. 
The  petitioner  asserts  that  he  was  cruelly 
punished;  that  he  was  confined  In  an  111- 
smelllng  room;  that  he  was  further  confined 
by  a  camisole,  which  restrained  the  move- 
ments of  his  arms;  and  that  he  was  assaulted 
by  the  keepers.  This  testimony  was  ad- 
mitted upon  the  ground  that  it  tended  to  ex- 
hibit a  provocation  for  his  acts  while  in  the 
hospital,  which  acts  were  relied  upon  to 
prove  Insane  conduct  Now,  It  appears  that 
he  was  confine^  In  a  room  with  an  offensive 
odor,  resulting  from  defective  plumbing.  The 
defective   condition  was   rectified    upon   his 


complaint,  bnt  the  correction  seems  to  have 
been  dilatory.  In  respect  to  the  assault,  the 
testimony  Is  contradictory;  the  keepers  In- 
sisting that,  at  the  time  when  the  petiticmer 
alleges  he  was  assaulted,  they  were  trying 
to  reduce  him  to  obedience,  after  he  had  bar- 
red the  door  of  his  room  with  his  bunk. 
The  restraint  by  the  use  of  the  camisole 
was  obviously  punitive  as  well  as  restrictive, 
but  whether  this  was  necessary,  in  an  in- 
stitution like  the  hospital,  to  preserve  disci- 
pline. Is  a  question  not  relevant  In  an  In- 
stitution contai^uing  over  1,000  patients,  neces- 
sarily under  the  Immediate  control  of  keep- 
ers, whose  acts  It  Is  Impossible  for  the  offi- 
cers to  keep  constantly  In  sight  there  Is,  I 
have  no  doubt  cruelty  practiced.  In  a  small 
way.  It  requires  a  man  of  great  Intelligence 
and  great  mental  poise  and  self-restraint  to 
appreciate  that  Insulting  acts  are  the  product 
of  Irresponsible  minds,  and  to  be  able  to 
restrain  his  anger  when  his  authority  Is 
defied.  The  fret  of  mind  caused  by  restraint 
upon  one  of  Mr.  Lee's  temperament,  under 
the  conditiMia  indicated,  may  not  be  calcu- 
lated to  allay  the  nervous  excitement  which 
is  Involved  in  many  phases  of  mental  dis- 
ease. These  conditions,  however,  do  not.  In 
my  judgment,  account  for  the  conduct  of  the 
petitioner.  That  can  alone  be  accounted  for 
upon  the  ground  of  the  existence  of  mental 
disease. 

Having  arrived  at  this  conclusion,  my 
functions  cease.  I  would  be  glad  to  restore 
the  petitioner  to  his  family  If  It  could  be 
done  with  safety  to  hbnself  and  to  others. 
Perhaps,  under  other  surroundings,  his  re- 
covery, if  he  Is  curable  at  all,  would  be 
q;>eedler.  If  I  was  clear  upon  this  point, 
which  I  am  not,  I  would  imssess  no  .power 
to  act  upon  my  convictl<»is.  My  only  duty, 
under  the  statute,  after  arriving  at  the  con- 
clusions which  I  have  announced.  Is  to  re- 
mand the  petitioner  to  the  State  Hospital. 


(«  N.  J.  B.  «) 
FOWBB  V.  POWER, 

(Gonrt  of  Chancery  of  New  Jersey.     May  18, 
1903.) 

DIVORCB-DESERTION  —  SBFARATtON  AORBB- 
MENT— CHILDREN— CUSTODY  —  COURTS  —  JU- 
RISDICnON— PBRSONAI.  FRBSENCB-DISPOSI- 
TION  OP  CHILD. 

1.  Where  a  husband  and  wife  separated  and 
Ured  apart  in  porsaance  of  a  written  agreement 
for  separation,  the  wife  was  not  entitled  to  a 
divorce  for  the  husband's  alleged  desertion  dur- 
ing Buch  separation. 

2.  Where  a  wife  was  denied  a  divorce  on  her 
application  by  reason  of  the  fact  that  her  hus- 
Mnd's  alleged  desertion  was  in  pursuance  of  a 
written  agreement  for  separation,  such  denial 
did  not  preclnde  the  conrt  from  entering  a  de- 
cree relating  to  the  custody  of  the  ctiUdren, 
which  the  wife,  demanded  as  a  part  of  the  re- 
lief prayed  in  her  bill. 

3.  Where,  in  a  suit  for  divorce,  the  husband 
answered  the  bill,  and  made  no  objection  on 
the  groond  that  it  was  multlfarioos,  the  wife 
was  not  subsequently  entitled,  on  the  court's 

f  1  See  IMvore*,  vot  IT,  Cent  Dig.  |  777. 
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d«Ecrin^  hor  a  divorce,  to  object  to  an  order 
affeetJDg  the  custody  of  the  children,  ou  the 
lEround  that  the  bill,  in  ao  far  ae  it  purported 
to  give  the  court  jurisdiction  of  the  chudren. 
was  multifarious. 

4.  It  is  not  necessary,  in  an  action  for  dl- 
Torce,  to  entitle  the  court  to  award  the  custody 
of  the  children  of  the  parties,  that  such  chil- 
dren should  be  brought  personally  into  court  by 
writ  of  habeas  corpus  or  otherwise. 

5.  Where  a  separation  agreement  between  a 
husbaud  and  wife,  residing  in  New  Jersey,  pro- 
vided that  the  wife  should  have  the  custody  of 
a  child  until  he  should  arrive  at  the  age  of 
■even  years,  and  until  such  time  as  the  instru- 
ment should  be  altered,  and,  if  an  agreement 
for  alteration  could  not  be  made,  the  parties 
would  answer  in  any  court  having  jurisdiction 
on  any  issue  relating  to  the  future  coutrol  of 
such  child,  and  the  wife  thereafter  took  the 
child  into  another  jstate,  and  there  resided  until 
she  voluntarily  brought  suit  in  New  Jersey  for 
a  divorce,  in  which  ^e  prayed  to  be  adjudged 
the  custody  of  the  child,  the  child's  domicile  in. 
New  Jersey  was  not  changed,  and  the  court  had 
jurisdiction  to  award  its  custody  to  the  husband 
on  its  appearing  that  such  disposition  would 
be  for  the  child's  ben^t. 

Action  by  Mary  M.  Power  against  Henry 
Power  for  divorce.  Counter  petition  by  hus- 
band for  custody  of  child.  Judgment  for 
counter  petitioner  on  terms. 

R.  y.  Liadabury  and  W.  R.  Barricklo,  for 
petitioner.  C.  E.  Hendrlckaon,  Jr..  and  J.  H. 
Adams,  for  defendant. 

PITNET,  v.  O.  I  think  this  case  shonld 
be  disposed  of  at  once.  It  comes  before 
the  court  in  a  peculiar  manner,  and  it  Is 
better  that  I  should  state  It  over  again,  so 
that  there  shall  be  no  mistake  about  it: 

The  wife,  Mrs.  Power,  filed  a  petition  In 
this  court  on  the  8th  of  November  against 
ber  husband,  praying  for  divorce  on  the 
ground  of  desertion  for  two  years;  alleging 
the  desertion  to  have  taken  place  in  the  fall 
of  the  year  1899.  She  therein  states  that  she 
has  two  children,  giving  their  ages.  The  first 
one  was  bom  on  the  16th  of  May,  1804,  and 
is  consequently  now  nine  years  old.  The 
prayer  Is  this:  "Your  petitioner  therefore 
prays  that  «he  may  be  divorced  from  her 
said  husband,  the  Said  defendant,  and  have 
the  custody  of  said  John  Alsop  Power  (that 
Is,  the  oldest  boy)  and  Alan  Merewetber  Pow- 
er (that  is,  the  youngest  child),  and  for  other 
relief."  The  defendant  answered,  and  denied 
the  desertion,  and  set  up  a  contract  of  sep- 
aration made  on  the  15tb  of  November,  1899. 
At  the  hearing,  desiring  to  have  affirmative 
relief  with  regard  to  one  of  the  children,  he 
filed  a  counter  petition  praying  for  the  cus- 
tody of  John  Alsop  Power,  the  oldest  boy. 
That  petition  was  served  on  the  day  of  the 
hearing,  and  the  counsel  for  the  wife  said  he 
did  not  care  for  any  order  to  show  cause  to 
be  made  on  It,  but  would  waive  those  formal- 
ities and  appear  to  it.  An  order  to  sbow 
cause  was,  I  beliere,  made  returnable  to- 
day. 

Proofs  were  taken  both  as  to  the  desertion 
and  as  to  the  custody  of  the  children.  At 
tlw  end  of  the  proofs  the  court  beard  coun- 


sel, and  denied  the  prayer  of  tbe  petitioner, 
the  wife,  for  decree  on  the  ground  of  deser- 
tion; and,  so  far  as  the  wife's  petition  for 
the  custody  of  the  children  went,  it  denied 
that  on  the  merits.  I  Intimated  a  Btrong 
oplhion  that  I  thought  the  boy  could  go  with 
bis  father,  but  did  not  utter  a  final  opinion, 
and  hiid  the  matter  over  until  to-day  to  en- 
able the  wife  to  be  heard  In  answer  to  this 
counter  petition.  That  came  on  to-day,  and 
counsel  for  the  wife  expressed  no  fnrtber 
desire  to  add  any  further  eridencc,  but  made 
a  written  protest,  supported  by  a  powerful 
argument,  against  tbe  jurisdiction  of  tbe 
court  to  determine  this  qnestlon  at  all,  on 
tbe  ground  that  the  infant  child  whose  cos- 
tody  is  sought  by  the  husband  Is  not  a 
domiciled  resident  of  the  state  of  New  Jer- 
sey. That  Is  the  foundation  of  the  protest, 
and,  as  ancillaiy  to  that  position,  the  ground 
is  taken  that  the  pdtltiMi-  of  the  wife  for 
divorce  and  the  custody  of  tbe  children  does 
not  give  this  court  jurisdiction  to  hear  the 
counter  petition  of  tbe  husband,  because  the 
one  is  not  gerlnane  to  the  other,  bqt  they 
are  In  fact  separate  matters.  Now,  at  the 
hearing  ot  tbe  original  cause,  it  tnmed  out 
that  the  parties  were  living  separate  by  rea- 
son of  an  agreement  of  sq>aration  which  was 
entered  into  between  them  on  the  15th  of 
November,  1899.  There  was  no  dispute  but 
that  that  agreement  had  been  entered  into, 
and  the  court  held  distinctly  that,  upon  the 
evidence,  it  was  entered  into  by  tbe  wife 
advisedly,  with  the  aid  of  counsel;  tbat  no 
fraud  was  practiced  on  her,  nor  was  any- 
thing of  that,  kind  set  up.  There  was  no 
contention  on  behalf  of  the  wife  that  tlie 
agreement  was  not  ent^ed  into  by  her  with 
her  eyes  open,  and  with  the  very  best  legal 
and  friendly  advice.  I  will  merely  say  that 
much  now,  because  I  enlarged  on  it  some- 
what, if  I  recollect  right,  in  my  oral  <9lnion 
delivered  at  that  time. 

Now,  when  we  open  that  agreement  we 
find  this  clause:  "That  the  party  of  the  sec- 
ond part  shall  have  the  care,  custody,  and 
control  of  the  two  infant  children  of  the  par- 
ties of  the  first  and  second  part  horeto,  to 
wit,  John  Alsop  Power,  now  in  bis  sixth 
year,  and  Alan  Merewetber  Power,  now  in 
his  first  year,  until  they  shall  respectively 
attain  the  age  of  seven  years,  or  .until  such 
time  as  this  instrument  is  altered  in  accord- 
ance with  the  following  provisions:  that  when 
the  said  John  Alsop  Power  shall  have  attain- 
ed the  age  of  seven  years  or  at  any  time 
thereafter,  upon  the  request  of  either  party, 
the  parties  hereto  of  the  first  and  second 
parts  [tbat  is,  the  bosband  and  wife]  shall- 
enter  into  a  further  agreement,  if  possible, 
which  said  agreement  shall  be  considered  on- 
ly as  a  'modification  or  change  of  this  siieciai 
provision  of  this  Instrument,  and  which  shall 
provide  for  the  care,  custody,  control,  main- 
tenance, and  welfare  of  the  said  John  Alsop 
Power  from  and  after  the  aecution  of  said 
new.  agreement;  that  U  after  reai^nabla  con- 
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Bldentioii  the  said  parties  hereto  are  oot 
then  able  to  agree  upon  mutually  flatlsfac- 
toty  terms  of  such  new  agn%ement,  tlien  and 
tai  that  event  the  said  parties  shall  respective- 
ly hold  themsdves  at  all  times  thereafter  in 
readlneee  to  answer  any  process  of  any  cotort 
having  Jurisdiction  which  may  issue  at  the 
suit  at  either  of  the  said  parties  for  the  pur- 
pose of  obtaining  a  decree  providing  for  the 
future  care,  custody,  control,  maintenance, 
and  welfare  of  the  said  John  Alsop  Power." 
And  a  like  clause  Is  Inserted,  to  apply  when 
Alan  Uerewether  Power,  the  youngest  child, 
comes  of  age.  Then,  In  addition.  It  appeared 
that  the  parties  were,  before  tiie  date  of  that 
agreement,domlclIed  residents  of  the  town  of 
Montdalr,  in  this  state;  that  the  father  con- 
tinues to  be  a  domiciled  resident  of  this  state 
and  of  that  town.  It  further 'appeared  that 
the  separatlob  agreement  contained  the  usual 
clause  that  the  parties  might  live  separate 
and  apart,  etc.,  which  clause,  of  course,  was 
Instantly  and  perfectly  fatal  to  the  com- 
plainant's suit  for  divorce;  and  I  expressed 
my  surprise  as  to  Why  it  should  have  been 
brought— not  why  a  petition  might  not  have 
been  filed  to  have  the  custody  of  the  chil- 
dren settled,  in  pursuance  of  this  very  clause 
in  this  agreement,  but  because  it  was  per- 
fectiy  impossible  for  the  petitioner  to  set  up 
that  the  defendant,  her  husband,  had  desert- 
ed he/e,  when  she  had  been  living  separate 
and  apart  by  his  consent,  and  he  had  been 
hTing  separate  and  apan  by  her  consrat. 
Now,  the  wife,  taking  advantage  of  this  sep- 
aration agreement,  made  her  home  in  the 
dty  of  New  Tork,  and  took  those  children 
there,  by  the  consent  of  her  husband,  and 
subject  to  the  terms  of  liils  agreement,  by 
which,  as  I  Interpret  It,  the  husband  did  not 
loee  control  of  his  children,  or  any  of  them, 
but  they  were  subject  still  to  his  control  after 
a  certain  time.  After  the  time  had  elapsed 
with  regard  to  John,. the  oldest  one,  the  wife 
comes  Into  this  couirt  and  appeals  to  this 
court  for  the  power  to  have  that  child  award- 
ed to  her.  Now,  it  that  Is  not  submitting  to 
this  court  the  questioB  what  should  be  done 
with  that  child,  I  don't  understand  what  is; 
and  I  said  at  the  bearing,  and  I  am  vtill  of 
the  opinion,  notwithstanding  what  has  been 
argued  with  so  much  power  by  Mr.  Linda- 
bury,  that  it  was  competent  for  this  court  in 
the  wife's  suit  to  have  awarded  to  her  the 
custody  of  that  child,  John  Alsop  Power,  and 
refused  her  the  decree  for  divorce.  I  see  no 
incongruity  whatever  between  the  two  re- 
sults in  such  a  case, '  where  a  husband  and 
wife  are  living  separately,  for  one  of  them 
to  sue  the  other  for  divorce,  and  also  for  the 
custody  of  the  children,  and  to  flail  to  get 
the  <livocce  and  to  recover  the  children  In 
that  petitltni.  The  dalhis  are  not  incongru- 
ous. They  do  not  render  tiie  bill  or  petition 
mnltifafioas.  But  grant  now  the  whole  ex- 
tent of  the  argument  of  my  learned  friend 
that  that. petition  was  multifiirious,  yet  the 
defendant,  the  husband,  did  not  set  It  up, 
CS6A.-8 


but  answered  It,  and  It  does  not  He  In  the 
mouth  of  this  wife  to  say,  "I  must  not  be 
bound  by  my  own  petition,  because  I  made 
it  multifarious."  The  husband  came  in  and 
Joined  issue.  He  said,  "I  am  ready  to  meet 
you  on  both  Issues,  and  I  make  the  Issue  a 
double  one,"  so  to  ^eak— "not  only  whether 
you  shall  have  the  boy.  I  will  make  it  on 
the  other  side.  I  will  ask  for  the  positive 
relief  that  I  am  to  have  blm.  Here  is  our 
contract."  Now,  she  baa  come  here,  and,  in 
my  Judgment—  I  will  repeat:  There  was 
j}0  incongruity  In  the  two  claims,  for,  sup- 
pose, as  I  say,  that  she  had  proven  beyond 
all  peradrenture  before  me  that  this  man 
was  entirely  mafit  to  have  this  child,  that 
he  was  vicious,  that  he  was  altogether  unfit 
to  have  that  child;  I  cannot  say  why  I 
should  not.  have  awarded  her  the  custody  of 
that  child,  to  prevent  this  man  from  going 
and  stealing  it  or  taking  it,  or  taking  any 
measures  to  attempt  to  get  It  from  her  by 
force,  making  her  <vustody  lawful  and  sanc- 
tioned by  a  decree  of  this  court  He  might 
have  deserted  her  for  only'  a  year  or  a  year 
and  8  mouths,  or  20  months,  or  23  months, 
and  she  would  have  failed  In  her  suit  for 
divorce,  but  not  necessarily  fallcs^  lu  her  suit 
to  recover  possession  of  the  child.  For  it 
must  be  understood  that  It  Is  altogether  a 
mistake  tO  suppose  that  the  winning  party 
in  a  suit  for  divorce  is  entitled  to  the  child. 
Ordinarily  and  often  they  are.  If  a  woman 
is  an  adulteress,  this  court  will  generally 
take  the  children  away  from  her,  but  not 
always— not  always.  I  have  myself,  in  a 
divorce  case;  decreed  that  the  infant  child 
should  remain  with  the  adulteress  mother, 
and  the  father  should  support  him  until  It 
arrived  at  such  an  age  to  be  taken  away 
from  her;'  and  so  with  the  husband.  I  might 
adjudge  a  husband  guilty  of  adultery,  and 
still  say  that  he  was  entitled  to  the  custody 
of  his  Infant  child  of  a  certain  age.  It  all 
depends  upon  the  circumstances.  It  is  not 
the  guilt  or  Innocence  of  the  parties  which 
controls.  It  Is  the  welfare  of  that  child.  That 
is  the  question  that  this  court  has  to  deter- 
mine. So  I  entirely  repudiate  the  notion  that 
necessarily,  or  even  naturally,  as  goes  the 
mala  suit  so  goes  the  custody  of  the  infants. 
That  goes  according  to  the  welfare  of  the 
child.  The  other  goes  according  to  the  strict 
rights  Of  the  parties. 

But  it  is  said'  here  that  this  child  is  not 
domiciled  in  New  Jersey,  and  that  this  is  an 
appeal  to  the  court  of  chancery,  sitting  par- 
ens patrite,  and  that  the  court  of  chancery 
has  no  business  to  bother  its  head  about 
the  welfare  of  children  whose  domicile  Is  not 
In  this  state;  and  that  is  a  very  strong,  and, 
under  otdinary  circumstances,  perhaps,  a 
prevailing,  argument.  A  g;reat  many  cases 
have  been  cited  that  the  counsel  has  not  bad 
time  and  opportunity  to  bring  into  court, 
and  enable  the  court  to  examine  them. 

But  I  stop  here,  and  go  a  little  outside  of 
the  line  of  my  discussion,  to  remark  that 
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my  ezambiation  of  the  fsnbject  beretofore 
has  led  me  to  tbe  conclusion  ttaat  an  ei- 
roneous  notion  of  the  practice  and  power  of 
the  court  In  these  questions  of  the  custody 
of  infants  has  prevailed  in  this  and  other 
states.  The  notion  has  been  that  you  could 
not  adjudicate  upon  the  custody  of  a  child 
without  haTing  it  brought  into  court  by 
habeas  corpus.  Just  as  you  would  adjudicate 
upon  the  liberty  of  a  person;  the  old  com- 
mon-law notion  being  that,  if  a  man  is  in 
Jail,  the  Jailer  must  bring  him  right  into 
the  presence  of  the  court  by  the  writ  of 
habeas  corpus  before  the  court  will  pay  any 
attention  to  him  whatever.  In  other  words, 
that  the  presence  of  the  party  before  the 
Judge  Is  necessary  in  order  to  give  the  Judge 
Jurisdiction.  Mow,  that  is  one  of  the  strict 
rules  of  the  common  law  of  writ  of  habeas 
corpus  ad  subjiciendum.  But  I  have  made 
an  ^caminatlon  of  the  authorities  on  that 
subject  pretty  carefully  within  a  year,  in 
conjunction  with  my  Brother  Stevenson,  and 
we  have  both  concluded,  after  examining 
the  authorities  in  England,  that  the  orig- 
inal Jurisdiction  of  the  court  of  chancery 
over  the  custody  of  Infants  was  not  based 
on  the  presence  of  the  infant  in  court  by 
the  use  of  the  writ  of  habeas  corpus;  that 
it  was  not  based  on  that  at  all,  but  on  an 
application  to  the  court,  not  by  English 
bill  and  subpoena,  but  by  petition  to  the 
chancellor,  as  parens  patrlse,  hi  a  summary 
manner  to  determine  the  custody  of  the  In- 
fant between  the  parents  or  other  persons 
claiming  them,  and  that  a  writ  of  habeas 
corpus  was  entirely  out  of  place  in  any 
such  practice.  That  writ  is,  strictly  speak- 
ing, applicable  only  to  the  case  of  actual 
confinement  or  physical  restraint  exercised 
by  some  public  officer,  and  the  like.  I  do 
not  say  it  may  not  be  useful  in  some  cases 
of  infants,  but  it  is  not  necessary  to  the 
Jurisdiction  of  the  court  over  Infants  that 
they  should  be  present  in  court.  Lord  El- 
den  even  went  so  far  as  to  say—  I  don't 
follow  him.  I  don't  think  he  was  quite  ac- 
«urate.  But  he  went  so  far,  by  way  of  il- 
lustration, in  one  case,  as  to  say  tliat  if  he 
was  applied  to,  as  a  magistrate,  to  bring 
an  infant  before  him  on  habeas  corpus,  he 
would  not  consider  the  question  of  the  con- 
tending rights;  he  would  not  determine,  he 
would  not  act,  as  parens  patriae;  he  would 
act  as  magistrate;  and  all  he  could  do  would 
be  to  relieve  the  Infant  from  illegal  re- 
straint, which  is  all  the  office  of  the  writ  of 
habeas  corpus.  I  am  satisfied  that  there  is 
generally  no  occasion  for  the  use  of  the  writ 
of  habeas  corpus  In  infant  cases,  and  that 
Its  use  in  this  and  other  states  has  led  to 
the  notion  that  there  would  be  no  Jurisdic- 
tion unless  you  bad  tbe  child  in  the  Judicial 
presence. 

Now,  I  do  not  mean  to  say  that  this  opin- 
ion determines  the  present  question,  but  it 
does  accotmt  for  the  trend  of  opinion— for 
the  reasons  that  Judges  have  given  tor  their 


opinions  that  they  haver  no  Jurisdiction  on- 
less  the  child  is  within  the  presence  of  tbe 
court 

Now,  I  am  unable  to  see,  though  I  do  not 
consider  it  necessary  for  tbe  decision  of 
this  case  to  determine—  I  am  unable  to  see 
wliy,  if  the  question  arises  between  the  hus- 
band and  wife  over  the  custody  of  a  child, 
if  the  party  proceeded  against,  occupying 
the  position  of  defendant,  is  served  with 
process  within  a  Jurisdiction,  and  a  decree 
is  made  on  the  merits  between  those  two, 
why  tiiat  decree  should  not  bind,  wherever 
it  may  be  set  up,  under  the  same  circum- 
stances. Bear  in  mind  that  all  these  decrees 
are  temporary  in  their  nature.  None  of 
them  are  permanent  This  court  absolutely 
declines  in  such  cases,  so  far  as  I  am  con- 
cerned—and I  think  I  speak  for  every  one 
—to  bind  itself  to  the  future.  Show  me 
changing  clrcimistances,  and  I  wUl  change 
the  decreeu  Show  me  that  tbe  parent  to 
whom  the  custody  of  the  child  has  been  com- 
mitted, for  any  reason,  ought  not  longer  to 
have  it  but  that  it  should  go  to  somebody 
else— to  the  other  parent— and  the  order  will 
be  clianged.  It  is  common  practice  to  in- 
sert in  the  decree  "until  the  further  order 
of  the  court" 

Take  the  case  which  has  given  me  a  great 
deal  of  trouble— tbe  White  Case  (N.  J.  Ch.) 
53  Atl.  23.  There  was  a  boy  seven  years 
old.  Neither  the  father  nor  mother  was  fit 
to  have  it— both  convicted  of  adultery,  and 
both  denied  relief  on  tiiat  ground.  But  there 
was  the  mother.  There  were  particular  rea- 
sons in  that  case  which  made  her  offense 
a  Uttie  excusable,  because,  as  I  held,  tbe 
husband  denied  her  those  marital  rights  to 
which  she  was  entitled;  and  she  was  led 
away,  and  fell  in  love  with  a  boy,  and  had 
sexual  intercourse  with  him.  There  was  not 
the  least  proof  she  had  ever  done  it  with 
anybody  else;  I  gave  her  that  child  until 
he  gets  a  little  older— no  longer. 

So  that  I  repeat  these  decrees  are  not 
final;  they  are  temporary,  necessarily,  in 
their  nature;  and  the  question  is,  what  Is 
now  best?  And  I  say  I  see  no  reason  why 
another  court  should  not  respect  the  decision 
of  this  court 

But  here  the  objection  Is  taken,  and  tbe 
wife  says:  "I  object  to  the  jurisdiction  of 
this  court  because  the  child  is  a  domiciled 
resident  of  the  state  of  New  Tork.  I  do  not 
want  to  submit  myself  to  the  jurisdiction  of 
this  court."  But  the  difficulty  is  that  she 
bas  submitted  herstif  to  the  jurisdiction  of 
this  court  by  her  petition  for  divorce.  And 
further  tlian  that  comes  in  the  question  of 
actual  domicile.  Is  this  child  domiciled  In 
New  York  because  the  wife  went  to  New 
York  to  live  under  this  contract?  The  prima 
fade  rule  is  that  tbe  domicile  follows  tbe 
husband.  The  husband  by  this  ag;reement 
allowed  his  wife  to  make  a  new  domicile, 
but  did  he  allow  her  to,  or  agree  that  she 
should,  make  a  new  domicile  for  those  child- 
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rent  It  seems  to  me  not  It  seems  to  me 
that  by  tbe  very  terms  of  that  agreement 
be  reserved  his  right  over  his  children,  and 
tbe  wife  agreed  he  should  reserve  his  right 
oyer  those  children.  He  never  did  consent 
that  the  children's  domicile  should  be  that 
of  bis  wife's. 

Take,  then,  those  two  points  together— tbe 
fact  that  the  wife  has, come  here  and  eaiy- 
mltted  herself  to  the  jurisdiction  of  the  court, 
asking  for  the  custody  of  those  children,  and, 
so  to  speak,  provoked  the  very  counter  pe- 
tition which  Is  filed  here 'by  the  husband- 
that  a  coimter  petition  Is  filed  in  that  very 
Bidt  which  I  think  It  Is  germane  to.  I 
disagree  wltb  my  friend  Mr.  Llndabury  that 
it  Is  a  different  suit,  and  that  It  was  not 
proper  for  the  husband  to  present  It  I 
ttataik,  under  the  practice  of  New  Jersey 
adopted  In  these  cases,  that  It  was  perfectly 
gnrmane  to  that  petition  of  the  wife  for  the 
husband  to  set  up  this  counter  petition,  so 
as  to  get  afllrmative  relief  against  her  nega- 
tive relief.  Without  that  he  would  only 
haye  got  negative  relief,  but  with  that  cross- 
petition  he  is  entitled  to  affirmative  relief.  It 
,  la  germane  to  the  suit— just  as  germane,  and 
'  madi  more  S(^  as  a  cross-petition  for  divorce 
on  the  ground  of  adultery  would  be,  and  that 
has  been  held  by  all  our  courts,  and,  I  believe, 
by  the  Court  of  Bkrors  and  Appeals;  but  it 
has  been  held  over  and  over  again  by  tbe 
Court  of  Chancery  that  that  Is  perfectly 
germane,  and  may  be  entitied  in  the  same 
soft  Then,  when  yon  come  to  take  the  terms 
of  the  separation  agreement  and  the  fact 
that  their  original  domicile  (their  matrimonial 
domicile)  was  In  the  state  of  New  Jersey 
(and.  In  my  judgment  that  domicile  of  the 
child  was  not  changed  by  going  to  New 
York),  I  shall  assume  the-  Jurisdiction  to 
decide  the  custody  of  this  boy. 

The  defendant  has  not  desired  to  put  in 
any  further  evidence.  I  merely  repeat  what 
I  said  the  other  day— that  I  thought  the  inter- 
est of  the  boy  would  be  advanced  by  giving 
him  over  to  the  custody  of  the  father.  There 
was  elaborate  evidence  on  that  subject  tak- 
en—where the  father  was  living,,  and  what 
his  prospects  were,  and  wiiat  attention  the 
boy  would  get  as  contradistinguished  to  tbe 
attention  he  would  get  In  the  city  of  New 
Tork,  living  in  a  crowded  apartment  house 
or  flathouse  with  his  mother;  she  working 
somewhat  for  a  living,  and  having  very 
Uttle  opportunity,  however  well  meaning  she 
may  be,  to  give  him  that  care  which  a  boy 
nine  years  old  needs.  He  is  getting  too  big  for 
hla  mother's  management.  I  have  not  seen 
the  boy,  but  I  take  that  for  granted.  I  am 
satisfied  he  will  have  a  flrst-class  home  with 
Ills  father  and  grandparents. 

Now,  with  regard  to  access:  Of  course,  I 
am  very  far  from  desiring  to  estrange  these 
children  from  either  of  their  parents,  and 
the  motlier  must  have  access;  and  It  is  very 
difficult  now—  I  want  to  say,  it  Is  very  diffi- 
cult to  deOne  just  how  that  part  ot  tbe  de- 


cree shall  be  worded,  so  as  to  work  well  In 
practice,  and  reasonable  access  be  assured 
to  her;  but  what  the  court  wants  it  under- 
stood is  that  whatever  Is  said  in  tbe  decree, 
the  father  and  grandparents  shall  give,  and 
shall  exert  themselves  to  give,  that  mother  a 
fair  opportunity  to  see  that  boy.  They  must 
do  it  In  good  faith.  They  must  not  stand 
on  littie  technicalities,  and  put  llttie  obstruc- 
tions in  the  way,  such  as  you  cannot  put 
your  finger  on.  They  must  do  it  heartily. 
If  they  do  not  they  may  hear  from  this 
court;  and  I  do  not  want  to  be  troubled  with 
applications  to  enforce  a  decree  which  it  is 
very  difficult,  as  I  said  before,  to  express  in 
precise  terms.  I  hope  I  am  dealing  with 
people  that  are  not  going  to  stand  on  mere 
close,  technical  descriptions  In  the  decree. 
What  I  want  Is  that  they"  shall  give  that 
mother  a  fair  chance  to  maintain  and  retain 
her  affection  for  that  child.  That  is  of  just 
as  much  importance  for  that  child,  so  far  as 
the  case  appears  to  me  now,  as  It  Is  that  he 
shall  be  well  cared  for  by  his  father  and 
grandparents.  I  will  therefore  advise  a  de- 
cree In  favor  of  the  counter  petitioner  In 
those  terms. 

There  is  just  one  thlng,that  I  onght  to  have 
said  something  about  The  contract  pro- 
vides that  at  the  end  of  seven  years  there 
shall  be  an  attempt  to  agree  on  a  new  estab- 
lishment There  is  no  proof  here  that  any 
such  attempt  Is  made,  but  it  is  perfectiy  ap- 
parent from  the  whole  case— 

Bilr.  Adams:  I  beg  pardon.  That  Is  In 
the  record.  We  did  make  an  attempt  and 
they  refused. 

Tbe  Court:  I  mean  to  say  this:  That 
whatever  there  may  have  been  of  proof 
about  that  It  had  passed  out  of'  my  mind.  It 
is  perfectiy  apparent  that  such  a  preliminary 
attempt  would  be  futile.  Tlie  wife  brings 
this  suit  for  dlvorcew  That  is  unfriendly,  of 
Itself,  at  once.  And  I  think  it  Is  one  of  those 
things,  like  the  request  of  a  board  of  direc- 
tors to  bring  a  suit  against  themselves,  you 
know,  that  Is  denied  before  it  Is  made.  If 
they  can  agree  now,  they  can  do  it.  This 
decree  will  not  prevent  them  tcom  agreeing. 
The  litigation  was  not  started  by  the  hus- 
band. It  was  started  by  the  wi(e,  and  she 
came  to  the  court  first— a  court  ot  proper 
juri8dicU<»i. 


(«  M.  J.  ■.  TO) 
McMTOLBN  T.  DOTTQHTT. 
(Court  of  Chancery  of  New  Jersey.    June  8, 
1903.) 

PARTITION— C0UN8BL    FBID— ALLOWANCB    TO 
PLAINTIFF'S  ATTORNEY. 

1.  Where,  in  partition,  it  was  discoyered,  aft- 
er the  report  of  commissiooers,  that  several 
tracts  of  land  had  been  awarded  to  defeadant 
by  mistake  which  did  not  belong  to  the  estate, 
and  the  matter  was  sent  back  to  the  commis- 
sioners, who  made  a  new  division,  the  happen- 
ing of  tbe  error,  while  not  ground  to  deprive 
complainant's  counsel  ot  any  right  to  a  counsel 
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fee,  shonid  affect  the  amount  allowed  him  tor 
hia  services. 

2.  Where,  In  partition,  13,000  acres  of  land 
were  involved,  and  the  difficulties  of  division 
had  been  very  considerable,  and  owing  to  a  mis- 
take, in  which  counsel  for  plaintiff  and  defend- 
ant both  participated,'  several  tracts  of  land 
were  awnrded  to  defendant  which  did  not  be- 
long to  the  estate,  and  a  second  reference  was 
necessary,  and  defendant  was  entitled  to  fonr- 
fifths  of  the  estate,  a  counsel  fee  would  be  al- 
lowed complainant's  counsel  in  the  sum  of  $400. 

3.  Under  Chancery  Act  1902  (P.  L.  p.  540) 
S  91,  providing  that  it  shall  be  lawful  to  include 
in  complainant's  costs  in  partition  a  counsel 
fee,  in  cases  where  plaintiff  is  entitled  to  a 
decree  for  costs  the  vice  chancellor  should  bear 
parties  on  the  question  of  allowance  of  a  coun- 
sel fee,  and  should  advise  the  same  in  his  report 
to  tlie  chancellor,  and,  if  either  party  is  dis- 
satisfied with  the  allowance,  he  may  apply  to 
the  chancellor  to  fix  a  proper  sum. 

Bill  for  partition  by  Martha  A.  MeMullen 
against  Sarah  N.  Doughty.  On  application 
for  counsel  fee.    Amount  of  fee  advlBed. 

John  D.  McMullen,  for  complainant.  Her- 
bert A.  Drake,  for  defendant 

GRBY,  V.  O.  (orally).  This  cause,  after 
litigation  extending  over  more  than  three 
years,  is  about  coming  to  a  conclusion.  All 
the  matters  In  litigation  appear  to  have  been 
presented  and  decided  except  the  allowance 
of  a  counsel  fee.  The  complainant  moves  for 
the  allowance  of  such  a  fee.  It  la  opposed 
by  counsel  for  the  defendant  on  several 
grounds.  Argument  has  beea  twice  heard  en 
the  question. 

The  Stat  U  for  the  partition  of  about  18,000 
acres  of  lapd  lying  In  Atiantic  county,  con- 
sisting of  one  main  tract  and  a  number  of 
smaller  ones.  The  complainant  is  the  owner 
of  one  undivided  fifth,  and  the  defendant  of 
four  undivided  fifths.  Actual  partition  was 
sought  by  the  complainant.  No  question  has 
been  raised  in  the  cause  disputing  the  com- 
plainant's Interest,  in  either  quantity  or  qual- 
ity, nor  bas  the  defendant  In  any  way  de- 
nied the  necessity  and  propriety  of  an  actual 
partition. 

The  defendant's  resistance  to  the  allowance 
'Of  a  fee,  tn  this  partition  suit  to  the  counsel 
for  the  complainant  is  that  the  suit  was  liti- 
gated, that  the  defendant  had  employed  her 
own  counsel,  and  that  the  complainant's 
counsel  &ad  not  In  the  conduct  of  the  suit 
done  anything  which  was  beneficial  to  the 
defendant.  The  object  and  result  of  the  suit 
was,  as  stated,  the  obtaining  of  an  actual 
partltiojvof  a  large  landed  estate.  The  pro- 
ceedings necessary  to  bring  this  result  were 
conducted  by  the  complainant's  solicitor. 
The  management  of  the  cause  Vras  burdehed 
with  the  difiaculties  which  attend  upon  an 
effOTt  to  state  with  precise  description  the 
boundaries  of  extensive  tracts  of  wild  land, 
which  had  been  acquired  over  a  long  period 
of  time,  from  various  sources,  by  inexact  con- 
veyancing,: and  to  some  extent  without  re- 
cording deeds.  The  muniments  of  the-  title 
to  these  lands  were  largely.  If  not  entirely, 
Jn  tbe  hands  9^  thie  defendant,  wbo  was  In 


possession  of  the  family  nuuulon.  Her  atti- 
tude in  this  cause  to  the  complainant  was 
extremely  hostile,  and  gave  rise  to  many  con- 
tentions. These  disputes  did  not  relate  to 
any  difTerences  touching  the  main  object  of 
the  suit— the  securing  to  each  party  an  estate 
in  severalty  by  an  actual  partition  In  propor- 
tion to  her  holding.  Th«re  was  no  litigation 
on  this  point  The  accomplishment  of  this 
result  was  all-important  to  tbe  defendant, 
more  valuable  to  her  than  to  the  complain- 
ant for  the  reason  that  the  defendant  had 
an  interest  four  Jtimes  that  of  the  complain- 
ant, the  value  of  which  was  most  unfavor- 
ably affected  by  the  fact  that  It  was  held  in 
common  with  tbe  complainant  with  whom 
the  defendant  was  upon  terms  of  hostility. 
The  benefits  to  be  derived  from  the  steps 
taken  by  the  complainant  looking  to  the  ob- 
taining an  actual  partition  to  be  made  were 
accepted  all  through  the  proceedings  by  the 
defendant  The  real  point  of  contention  be- 
tween the  parties  was  at  all  times  the  effect 
to  each  to  obtain  the  largest  possible  allow- 
ance for  her  share,  and  in  the  most  favorable 
location,  and  not  a  disputation  concenitng  the 
main  object  of  the  suit  the  obtaining  for 
each  of  an  estate  in  severalty.  On  this  last- 
named  phase  of  the  case  the  defendant's 
counsel  rendered  no  service.  What  was  done 
was  done  by  complainant's  counsel,  and  the 
defendant  accepted  tbe  benefit  ot  It,  save  in 
the  one  incident  which  I  will  presently  no- 
tice. 

As  the  cause  proceeded.  It  was  disclosed 
by  both  parties  that  the  extent  of  the  lands 
was  so  great,  and  the  documentary  evidences 
of  tltie  in  sach  a  oontused  condition,  that  ac- 
curacy of  description  was  almost  impossible. 
The  difficulties  of  the  procedure  became  so 
great  as  to  threaten  the  accuracy  of  the  par- 
tition. At  this  point  at  the  invitation  of 
this  court  an  agreement  upon  a  description 
of  the  lands  was  made,  and  on  this  the  first 
order  for  partition  was  sent  to  the  commis- 
sioners. They  heard  the  parties,  who  each 
sharply  contended  for  her  toll  share.  The 
report,  when  it  came  in, ,  was  challenged  by 
the  defendant  because  of  ailesad  misconduct 
of  the  commlsslonws,  collosion  with  the  com- 
plainant to  the  defendant's  dlsadvantagey  and 
unfairness  and  partiality  in  the  divtston  of 
the  estate.  AU  of  these  objections  were  over- 
ruled (see  McMuUln  v.  Doughty,  62  N.  J.  Bq. 
252,  49  Aa  914),  and  this  disposition  of  them 
was  affirmed  on  appeal.  After  the  objec- 
tions taken  had  been  heard  and  overruled.  It 
was  for  the  fint  time  discovered  that  in  the 
first  return  of  the  commissioners  there  had 
been  set  off  and  valued  to  the  defendant  as 
part  of  her  share,  several  large  tracts  of  land 
which  did  not  belong  to  the  estate,  and 
which.  If  the  defendant  had  been  compelled 
to  accept  them,  would  have  done  ber  a  great 
wrong.  Tbe  Inclusion  of  these  outside  tracts 
and  thelD' setting  off  to  the  defendant  as  part 
of  her  share  was  a.  mistake  in  wtaicb:the  de- 
fendant and  b«r  cowiael  participated  ttp  jto 
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the  potnt  tbat  It  was  made  part  of  the  com* 
■ilSBionen^  flrat  report  No  objections  were 
made  to  that  report  on  that  ground  (see  ophi- 
ion  above  dted).  The  mistake  was  dlscoT- 
ered  after  the  arg:nment  on  the  objections  to 
that  report  had  been  heard,  and  it  was  cor> 
leeted  Immedlafety,  with  the  assent  of  the 
complatnaot  There  was  no  fraud  or  con> 
trlTSDce  about  it  Bnt  as  It  was  a  serlons  In- 
Jury  to  the  defendant  the  matter  was  sent 
ba^  to  the  commissioners,  and  they  were  or* 
dered  to  make  a  new  division,  correcting  the 
error.  This  th^  have  done  by  th^  second 
return,  which  Is  not  disputed  by  either  party. 
Tlie  luppenlng  of  this  error  is,  however,  a 
ground  which,  while  it  should  not  deprive  the 
complainant's  counsel  of  all  right  to  a  ooun> 
■el  fee,'  should,  I  think,  atTect  the  amount 
wlilch  should  be  allowed  him  for  his  services. 
The  estate  in  this  case  is  large  and  valuable. 
The  difficulties  of  division  have  been  consld- 
erable.  The  fee  should  recognise  the  amount 
of  latMr  required  in  the  conduct  of  the  salt 
The  error  above  referred  to  was  participated 
In  by  both  parties,  but  it  was  the  duty  of  the 
complainant's  counsel  to  have  detected  it  as 
he  was  conducting  the  suit  His  omission  to 
do  so  has  delayed  the  cause,  and  made  nec- 
essary another  return  by  the  commissionerB. 
In  this  one  Incident  of  the  direct  proceedings 
to  the  creation  of  an  estate  in  severalty,  the 
complainant's  counsel  was  at  fault  and  bis 
omission  was  disadvantageous  to  the  defend- 
ant In  substantially  all  the  other  steps  in 
the  cause  she  received  four-flfths  benefit 
while  the  complainant  got  bnt  one-fifth.  I 
am  not  willing,  under  these  circumstancea,  to 
aOow  such  counsel  fee  as  the  value  and  im- 
portance of  the  estate  divided  -would  other- 
wise have  Justified. 

Some  question  haa  been  xalsed  as  to  tha 
practice  in  allowing  a  oeunael  fee  to  the  sol- 
icitor of  the  complainant  out  of  the  whole  es- 
tate in  cases  where  the  defendant  is  repre- 
sented by  counsel.  The  decision  of  the  chan- 
cellot  in  the  recent  case  of  KelUr  v,  Kellar 
(no  opinion  filed)  is  dted,  where  he  refused 
to  allow  a  counsel  fee  to  the  complainant's 
counsel  in  a  partition  suit  in  which  the 
defendant  bad  employed  counsel  and  the  case 
bad  been  litigated.  That  decision  was  made 
tiefore  the  chancery  act  of  1902  (P.  L.  p. 
510)  t  91,  provided  that  it  should  be  law- 
ful to  include  in  the  complainant's  oosta 
a  counsel  fee  to  be  fixed  by  the  chancel; 
lor  on  final  decree.  The  chancellor,  since  the 
passage  of  the  act  of  19Q2,  has  indicated 
that  the  practice  should  recognize  the  change 
made  by  that  statute,  and  that  in  cases 
in  which  the  complainant  is  equitably  enti- 
tled to  a  decree  for  costs,  the  vice,  chan: 
cellor  to  whom  the  cause  ha«  been  referred 
should  hear  the. parties  on  the  question  of  the 
allowance  of  a  counsel  fee  to  the  complain- 
ant and,  In  advising  the  final  decree,  should 
report  to  the  chancellor  what  Is  a  reasonable 
fee  to  be  allowed.  If  either  party  is  dlssatla- 
fled  with  the  vice  chancellor's  allowaqc^  he 


may  on  notice  to  the  other  party  apply  to  tba 

chancellor  to  fix  a  proper  sum. 

The  circumstances  of  this  case  entitle  tiM 
complainant  to  a  decree  for  costs,  and  the  al- 
lowance of  a  counsel  fee  of  $400  to  the  com- 
plainant to  be  taxed  with  this  costs,  will  be 
advised. 


OLEVBLAND  v.  BBRGEN  BLDO.  ft  IMP. 

CO.  et  al. 

(Court  of  Chancery  of  New  Jersey.    May  IB, 

1003.) 

CONTRACT  FOR  SALB  Or  IANI>-RB8CISSI0N— 
STREETS  SHOWN  ON  UAF— RBPRBSBNTATION 
OF  DEDICATION— WHAT  CONSTITUTES  DEDI- 
CATION-OOOO  FAITH  OF  PURCHASBR— I4BN 
FOR  PURCHASB  PRICB  PAID. 

1.  Where  a  contract  for  the  sale  of  lots  refers 
to  a  map  on  which  streets  aie  shown,  it 
amounts  to  as  assurance  by  the  vendor  that 
the  'streets  are  actual  public  thorougihfares,  or 
at  least  have  beeu  dedicated  to  public  use. 

2.  Where  the  owners  of  land  adjacent  to  a 
municipality  lay  it  i^ut  into  lots,  and  make  and 
file  a  map  showing  a  street  on  a  strip  in  which 
aiq;>ean  the  word  "reserved,"  an  intmt  not  to 
dedicate  the  strip  is  shown. 

S.  Evidence,  in  nn  action  by  a  vendee  to  re- 
scind the  contract  for  the  pnrchase  of  lots, 
examined,  and  held  to  show  that  at  the  time 
of  making  the  contract  the  vendee  was  justi- 
fied in  lielieving  that  a  street  adjacent  to  the 
lots,  and  laid  down  on  a  map  made  by  the  ven- 
(!<»■,  had  been  dedicated  to  public  use  in  such 
manner  that  the  owner  could  not  object  to  its 
opening  by  the  public,  and  that  the  only  re- 
maining step  was  the  acceptance  thereof  by  the 
boroucb  authorities. 

4.  Conveyances  by  the  owners  of  lots,  refer- 
rine  to  two  maps  in  one  of  which  a  street  is 
laid  out  and  in  the  other  of  wliich  a  strip 
therein  is  marked  "reserved,"  de  not  amount 
to  a  dedication  of  the  strip  to  puhlic  use. 

5.  Eividence,  In  an  action  by  a  vendee  to  re- 
scind a  coKtra<A  for  the  purchase  of  lots,  exam- 
ined, and  had  to  show  that  his  objection  to  the 
carrying  out  of  the  contract— tiMt  the  street 
bordering  the  lots  had  not  beeu  dedicated  to 
the  public  use,  as  he  supposed— was  made  In 
good  faitii. 

6.  A  vendee  made  a  contract  for  the  purchase 

?>f  lots,  referring  to  a  map  on  which  an  ad- 
acent  street  appeared.  Another  map  showed 
that  a  strip  in  the  street  bad  not  been  dedicated 
t»  pnblic  use,  snd  tlie  owner  thereof  refused 
to  make  such  dedication  except  on  a  paymeqt 
of  money,  which  the  vendor  refused  to  make. 
The  boronrh  authorities  refused  to  open  the 
street.  Held,  that  a  decne  of  specific  perfonn- 
ance  against  the  vendee  would  be  refused.  . 

7.  A  clause'  in  a  contract  for  the  purchase  of 
lots,  providing  that,  if  the  vendors  fall  or  are 
unable  to  convey  a  good  title  to  any  lot  or  tots, 
then  the  amount  of  consideratloB  shall  abate 
proportionately,  and  the  contract  shall  be  deem- 
ed n  severable  one  for  that  porpose  only,  does 
not  apply  to  a  defect  consisting  in  the  want 
of  dedlcatiaa.  of  an  adjacent  sti«et  to  public 
use. 

8.  Where  a  specific  performance  will  not  be 
decreed  on  account  of  the  vendor's  inability  to 
comply  with  the  contract  the  purchase  money 
paid  by  the  .vendee  will  ibe  decreed  a  Hen  m  the 
property,  .notwithstanding  mortgages  have  been 
foreclosed  which  the  vendee  was  to  have  paid, 
the  vendee  having  given  seasonable  notice  of 
the  defect  tO'  the  vendor,  which  would  have 
enabled  the  latter  to  protect  himself  against 
foreclos\ire. 

B^l  by  Charlotte  A.  .Cleveland  against  the 
Bergen  Building  ft  .Improventent  Company 
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and  othera.  Final  hearing  on  bill,  answer 
and  cross-bill,  and  replication  and  proofs. 
Decree  for  complainant 

Charles  L.  Corbln  and  George  S.  Hobart, 
for  complainant.  Samuel  0.  Mount,  for  de- 
fendants. 

PITNBY,  V.  G.  This  bill  Is  filed  by  Mrs, 
Charlotte  A.  Cleveland  against  the  Bergen 
Building  &  Improvement  Company  and  oth- 
ers, having  for  its  object  to  relieve  the  com- 
plainant from  the  binding  efTect  of  a  con- 
tract In  .  writing  entered  Into  between  the 
parties  on  or  about  the  14th  of  August,  1899. 
The  answer  of  defendant  resists  this  claim, 
and  by  a  cross-blU  seeks  to  enforce  the  spe- 
cific performance  of  the  contract  The  con- 
tract was  made  between  the  defendant  the 
Bergen  Building  &  Improvement  Company  of 
the  first  part,  Beta  R.  Quackenbush  of  the 
second  part,  and  the  complainant  of  the  third 
part  By  its  terms  the  defendant  corpora- 
tion agreed  to  convey  to  the  complainant, 
and  the  complainant  agreed  to  purchase  and 
pay  for,  certain  building  lots  situate  in  the 
borough  of  Hasbrouck  Heights,  county  of 
Bergen,  at  Euclid.  It  seems  that  Euclid  was 
originally  the  name  of  the  section  of  country 
afterwards  Incorporated  as  a  municipality 
and  called  "Hasbrouck  Heights."  The  descrip- 
tions found  in  the  contract  read  In  this  wise: 
"In  section  A  as  shown  on  the  map  of  Euclid 
filed  in  the  Bergen  County  Clerk's  office  De- 
cember 13,  1893,  lots  Nos.  38,  etc.;  in  section 
C,  block  1,  as  shown  on  the  map  of  Euclid 
filed  In  the  County  Clerk's  office  September 
27th,  1894;  lots  Nos.  5,  6,  7,  8,  9,  etc.;  in 
section  C,  block  2,  as  shown  on  the  last  men- 
tioned map,  lots  1,  2,  8,  4,  etc.;  in  section  C, 
block  2,  as  shown  on  tiie  map  of  Euclid,  not 
filed,  lots  30,  31,  32,  33,  34,  etc.;  in  section 
C,  block  3,  as  shown  on  the  map  of  Euclid, 
not  filed,  lots  Nos.  2  to  82,  both  Inclusive," 
etc.  Then  Mrs.  Quackenbush  on  her  part 
agreed  to  convey  to  the  complainant  and 
complainant  agreed  to  purchase  and  pay  for, 
certain  other  blocks  of  buUdlng  lots,  all  re- 
ferring to  one  or  the  other  of  the  maps  above 
mentioned.  The  price  of  the  whole  was  $17,- 
000,  and  that  price  was,  by  a  subsequent 
clause  In  the  contract,  divided  between  the 
corporation  and  Mrs.  Quackenbush,  in  the 
proportion  of  $12,000  to  the  corporation  and 
$5,000  to  Mrs.  Quackenbush.  All  of  the  lots 
agreed  to  be  conveyed  by  Mrs.  Quackenbush 
were  heavily  mortgaged,  and  also  a  large 
portion  of  those  agreed  to  be  conveyed  by 
the  defendant  corporation,  and  the  agreement 
provided  that  the  complainant  should  pay  the 
interest  to  accrue  on  the  mortgages  and  as- 
sessments after  a  certain  date,  and  a  time 
was  fixed  for  the  payments  and  delivery  of 
the  conveyances,  which  at  present  I  deem  it 
not  worth  while  to  set  out  in  full.  Suffice  it 
to  say  that  shortly  after  entering  into  the 
contract,  Mrs.  Quackenbush  became  embar- 
rassed, and  conveyed  to  the  corporation  de- 


fendant, by  the  consent  of  the  complainant, 
the  various  lots  which  she  had  agreed  to  con- 
vey to  the  complainant,  and  received,  dliect> 
ly  or  indirectly,  from  the  complainant  in 
cash,  all  the  purchase  money  coming  to  her 
under  the  contract  so  that  she  may  be  laid 
out  of  the  case,  and  the  contest  is  entirely 
between  the  complainant  and  the  defendant 
corporation,  the  land  companyi 

The  claim  put  forward  by  the  complainant 
is  that  the  defendant  was  never  able  to  con- 
vey to  her  according  to  the  contract,  and  she 
claims  as  a  result  that  not  only  is  she  not 
bound  to  complete  the  transaction,  but  that 
she  is  entitled  in  equity  to  a  Hen  upon  the 
interests  of  the  defendant  in  the  premises  for 
the  amonnt  of  money— $4,300— which  she  has 
paid  under  the  contract  on  account  of  tbe 
purchase  money.  The  principal  ground  upon 
which  the  complainant  bases  her  equity  is 
this,  namely,  that  the  contract  was  made 
with  reference  to  the  maps  mentioned  in  the 
contract  as  above  stated,  and  that  those 
maps  all  showed  certain  streets  laid  oat,  and 
the  lots  to  be  conveyed  facing  on  them,  and 
that  as  to  one  of  these  streets,  to  wit,  Cleve- 
land avenue,  shown  on  those  maps,  there  has 
been  no  dedication  by  the  owner  of  the  soil, 
at  least  over  that  part  of  it  west  of  a  street 
called  "Summit  Avenue,"  so  that  it  was  im- 
possible for  the  complainant  to  get  access  to 
a  considerable  number  of  lots  lying  west  of 
Summit  avenue  and  facing  on  Cleveland 
avenue;  that  the  title  of  the  land  company 
Included  only  a  small  strip,  varying  from  2 
to  15  feet  wide,  on  the  northerly  side  of  that 
avenue,  as  laid  down  on  the  maps  in  qae»- 
tion.  It  is  admitted'  that  the  title  of  the 
land  company  was  confined  to  such  narrow 
strip,  and  that  a  large  number  of  the  lots  to 
be  conveyed,  to  wit  about  60,  faced  on  Cleve- 
land street,  west  of  Summit  avenue.  The 
tract  comprising  the  lots  in  question  lies  on 
the  westerly  side  of  the  improved  portion  of 
the  borough  of  Hasbrouck  Heights,  and  ex- 
tends to  the  western  boundary  of  the  borough, 
and  the  maps  referred  to  show  all  the  land 
up  to  the  western  boundary.  Divers  streets 
and  avenues  cross  it  laid  down  parallel  to 
each  other,  and  on  a  course  of  northwest  and 
southeast  and  two  avenues  cross  those 
streets  diagonally  west  of  Summit  street, 
which  latter  crosses  them  at  right  angles. 
Those  two  are  named  respectively  "Grand 
Boulevard"  and  "Wood  Street"  It  Is  admit- 
ted that  the  borough  authorities  have  never 
in  any  wise  accepted  or  recognized  Cleveland 
avenue,  west  of  Summit  street,  but  have  re- 
fused so  to  do. 

In  order  to  maintain  her  case  the  com- 
plainant must  show  that  by  the  terms  of 
the  contract  she  was  warranted  in  supposing 
that  the  streets  mentioned  on  the  map  to 
which  reference  Is  made  were  either  dedi- 
cated streets,  or  that  they  had  been  acquired 
by  proceedings  on  the  part  of  tbe  municipal 
anthorities  for  that  purpose.  On  this  prop- 
osition  It  was   substantially   conceded  by 
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ooansel  for  tlie  defendant,  and  I  tblnk  that 
it  is  not  open  to  doubt,  that,  under  tbe  dr- 
comstancea  and  the  terms  of  the  contract 
la  question,  tbe  complainant  was  Justified  in 
belleTing  that  the  streets  were  dedicated 
streets  and  open  to  tbe  public.  The  maps 
in  question,  or  copies  of  them,  were  shown 
to  complainant's  hosband  In  connection  with 
the  preliminary  negotiation  which  he  con- 
ducted  on  her  behalf,  and  In  the  actual  com- 
pilation of  tbe  contract  The  reference  to 
the  maps  in  the  contract,  which  on  their 
face  do  show  all  these  streets,  amonnted  to 
an  assurance  bj  the  vendor  that  they  were 
what  they  appeared  to  be,  either  actual 
public  thoroughfares  open  to  the  travel  by 
the  public,  or  at  least  streets  which  the  own- 
era  of  the  title  to  the  land  comprised  within 
tbelr  limits  had  dedicated  to  the  public  use. 
It  is  shown  and  admitted  that  the  part  of 
the  land  lying  west  of  the  Grand  Boulevard 
ia  entirely  unimproved,  and  particularly  that 
part  lying  northwest  of  Wood  street  Is  sim- 
ply woods,  which  have  never  been  cut  ofT 
or  any  street  marked  on  It;  between  Wood 
street  and  Grand  Boulevard  avenue  the 
streets,  I  believe,  have  been  marked  on  the 
ground.  At  the  time  In  question  the  prop- 
erty southwest  of  cneveland  avenue  was 
owned  by  Messrs.  Bentzen  and  HUl,  who  had 
taken  title  to  it  on  or  about  the  1st  of  March, 
1887.  Their  land  extended  from  the  ex- 
treme westerly  boundary  of  the  tract,  and 
of  tbe  borough,  nearly  to  Summit  street 
They  laid  It  out  In  lots,  and  made  and  filed 
at  that  time  a  map  showing  Cleveland  ave- 
nue and  the  line  of  their  title,  which  line 
corresponded  witb  the  line  of  defendant's 
land,  and  marked  on  it  next  to  the  north- 
easterly side  thereof  and  northeast  of  the 
center  of  Cleveland  avenue,  a  strip  about 
10  feet  wide,  with  the  word  "reserved." 
This,  of  course,  shows  that  they  did  not  by 
that  map  intend  to  dedicate  that  strip  10 
feet  wide  on  the  northerly  part  of  their 
tract  Parallel  with  Cleveland  avenue,  and 
fnrther  southwest  there  Is  a  street  called 
'Harrison  Avenue,"  also  shown  on  the  land 
company's  map,  which  does  not  appear  to 
have  been  opened.  These  streets  are  tra- 
versed, as  we  have  seen,  west  of  Summit 
street,  by  the  boulevard  and  by  Wood  street, 
neither  of  which  seem  to  have  been  opened 
south  of  Harrison  street,  and  both  of  which 
are  marked  oh  Bentzen  &  Hill's  map  as  "re- 
served" south  of  Harrison  .street  So  that 
so  far  as  the  action  of  Bentzen  &  Hill  goes, 
they  positively  refused  to  do  anything  to 
dedicate  that  small  strip  of  land  confessedly 
bek>nglng  to  them,  and  lying  immediately 
Bonttaweet  of  tbe  land  of  the  land  company, 
and  occupying  a  strip  about  10  feet  through 
tbe  whole  length  of  Cleveland  avenue  from 
near  Summit  street  across  the  boulevard 
and  Wood  street  to  the  westerly  end  of  the 
tract  and  tbe  westerly  boundary  of  tbe  bor- 
oagb  crossing  the  woods  before  mentioned. 
Tbae  is  not  a  particle  of  evidence  that  any 


of  tbe  grantors  of  Bentzen  Sc  Hm  ever  did 
any  act  which  can  be  properly  construed  as 
dedicating  or  tending  to  dedicate  any  of  tbe 
lands  covered  by  the  Bentzen  &  Hill  convey- 
ance. The  deed  to  Bentzen  &  Hill  was 
made  by  Mr.  and  Mrs.  Gee  on  tbe  1st  day 
of  March,  1897.  It  mentions  no  streets 
whatever. 

Tbe  land  company,  In  order  to  sustain  the 
dedication,  relies  upon  what  Is  called  an 
"assessment  map"  of  the  borough  of  Has- 
brouck  Heights,  wtilcb  includes  all  these 
lands,  and  shows  streets  laid  out  over  them 
substantially  the  same  as  those  on  the  map  • 
of  the  land  company  and  that  of  Bentzen 
&  Hill.  That  map  seems  to  have  been  filed 
in  the  Bergen  county  clerk's  office  in  1895, 
and  to  have  been  made  by  Mr.  Dunham, 
civil  engineer,  of  Plalnfield.  A  copy  was 
hung  up  in  one  of  the  offices  of  the  borough, 
and  is  called  the  "assessment  map."  Who 
employed  Mr.  Dunham  to  make  it,  and  why 
he  extended  the  map  and  streets  over  the 
land  here  in  question,  does  not  appear.  But 
It  may  be  inferred  that  as  Is  often  done 
in  such  cases,  he,  being  employed  by  own- 
ers of  lands  lying  to  the  northeast  of  the 
land  here  In  question  to  lay  them  out  in 
streets  and  lots,  extended  his  work  over 
these  lands  to  the  borough  line  of  his  own 
motion. 

But  reliance  is  placed  by  both  parties  on 
what  occurred  at  the  time  of  the  negotiation 
of  the  contract  The  complainant  was  rep-  ' 
resented  entirely  by  her  husband,  Arthur  J. 
Cleveland,  who  made  the  bargain.  She  knew 
nothing  about  it  except  to  sign  tbe  contract. 
He  was  not  present  at  tbe  bearing,  being 
detained  by  Illness  in  London,  so  that  the 
complainant  was  obliged  to  rely  upon  his 
evidence  taken  by  commission.  Mrs.  Quack- 
enbush  was  represented  by  a  Judge  Laird, 
who  during  the  trial  was  in  Vermont  &i>d 
bis  evidence  was  also  taken  by  deposition. 
The  defendant  the  land  company  was  repre- 
sented by  Mr.  Will  H.  Van  Guilder,  who 
was  once  the  owner  of  the  property,  and 
was  at  tbe  time  of  tbe  contract  the  presi- 
dent of  tbe  corporation,  but  afterwards  gave 
place  to  his  wife,  who  was  the  principal 
stockholder;  in  fact  the  "whole  stock  was 
owned  by  the  Van  Guilder  family.  The 
map  which  was  shown  to  the  complainant's ' 
husband,  acting  as  her  agent,  T^as  entitled 
"Euclid.  The  property  of  Wm.  H.  Van 
Guilder  &  Co.,  Bergen  County,  N.  J.,"  and 
was  gotten  up  by  that  gentleman  before  It 
was  conveyed  to  the  defendant  corpotatitfA, 
and,  as  before  remarked,  that  map  shows  the 
boulevard  and  Wood  street  running  substan- 
tially parallel  with  each  other  on  a  course 
a  little  east  of  north,  and  Intersected  by  Pas- 
saic avenue,  Springfield  avenue,  Columbus 
avenue,  Cleveland  avenue,  and  Harrison ' 
avenue,  at  acute  angles,  the  latter  streets 
being  laid  on  a  course  of  about  northwest 
and  southeast.  Summit  street  which  seems 
to  be  nearly  or  quite  tbe  western  limit  of 
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actual  improTement,  cats  tbe  last-mentioned 
avennes  at  right  angles,  apd  U  laid  on  a 
course  Just  about  northeast  and  southwest 

Now,  Mr.  Van  Guilder,  who  was  exam- 
ined In  open  court,  swears  that  he  went  oat 
with  Mr.  Cleveland,  looked  the  puoimrty  over 
with  a  map  before  them,  and  on  tbe  ground, 
end  says:  "I  made  one  little  explanation  to 
him,  that  is,  that  the  streets  looked  rough; 
I  said  to  him,  'When  you  go  out  there'  I 
says,  those  streets  are  not  in  very  g^d 
condition;  we  have  got  no  buildings,  no 
improvements  in  there,  with  the  exception 
,of  the  streets,  and  they  are  In  rough  form.' 
I  said.  They  have  only  been  accepted  as 
far  as  Summit  street  here;  the  rest  of  them 
have  not  been  accepted;  although  they  are 
on  the  borough  map,  they  look  rough.'  I 
made  that  little  excuse  because  they  did 
look  a  little  rough."  And  be  swears  that 
the  southern  boundary  of  his  tract,  running 
diagonally  through  the  northerly  side  of 
Cleveland  avenue,  was  marked  on  tbe 
ground  by  an  old  hedgerow  of  cedar  trees, 

Mr.  Cleveland  swears  that  when  the  con- 
tract was  made  he  was  given  to  understand 
that  Cleveland  avoiue  was  a  dedicated 
street,  as  shown  on  the  map  which  was  pre- 
sented to  him  and  had  been  pr^ared  by  the 
company. 

Judge  Laird  swears  that  there  was  some 
talk  about  the  streets.  "Q.  What  streets? 
A.  The  streets  shown  on  the  map;  all  those 
pink  maps,  tbe  Van  Ouilder  maps.  Mr. 
Wlnans  or  Mr.  Van  OuIIder  said  the  streets 
were  dedicated  up  to  one  of  the  streets  call- 
ed 'Summit  Street,'  and  that  the  others  were 
only  marked  on  this  map.  I  think  you  [Mr. 
Van  Guilder]  said  be  could  haive  all  the 
streets  tbe  company  owned  in  this  deed  free 
with  tbe  other  property  as  far  as  your  line 
extended." 

Mr.  Wlnans,  the  gentleman  who  drew  tbe 
contract  and  attended  to  Its  execution, 
swears  that  there  was  talk  about  the  streets 
west  of  Summit  street  not  being  dedicated, 
but  he  thinks  it  was  some  time  after  the 
contract  was  signed,  and  the  other  evidence 
in  tbe  case  shows  conclusively  that  such  was 
the  fact 

Taking  tbe  evidence  of  the  three  witness- 
es who  speak  on  this  subject,  Mr.  Van 
Guilder,  Mr.  Laird,  and  Mr.  Cleveland,  I  am 
entirely  satisfied  that  the  verbal  representa- 
tions made'  to  Mr.  Cleveland  were  that, 
while  the  streets  west  of  Summit  street  were 
dedicated,  they  had  not  been  accepted  by 
tbe  city.  It  is  probable  that  some  of  the 
parties  did  not  clearly  distinguish  in  their 
minds  tbe  different  steps  requisite  in  such 
case  to  make  a  public  street  namely,  first 
the  dedication  by  the  owner,  and,  second, 
the  acceptance  by  tbe  public.  In  fact  after- 
ward, a  strong  effort  was  made  by  Mr.  Van 
Guilder  to  induce  the  town  to  take  measures 
to  open  these  streets.  At  his  request  Mr. 
Cleveland  saw  Messrs.  Bentzen  &  Hill,  or 
one  «f  them,  and  obtained  from  them  a  price 


at  which  they  would  join  In  tbe  dedication 
of  Cleveland  avenue,  and  induced  tbem  to 
offer  to  take  $600  for  that  purpose,  and  re- 
ported that  to  Mr.  Van  Guilder,  who  refas- 
ed  to  pay  it,  and  said  that  be  would  compel 
the  city  to  open  it  at  their  own  expense. 
In  this  connection  there  is  tbe  fact  that  the 
Bentzen  &  HID  map  was  got  out  at  or  about 
the  1st  of  March.  1887,  and  printed  by  the 
hundred,  and  It  is  quite  likely,  althongb 
there  is  no  proof  on  the  subject,  that  Mr. 
Van  Guilder,  who  was  in  the  business  of 
dealing  in  these  building  lots,  saw  it  and. 
If  he  did  see  it  he  must  have  observed  that 
a  strip  was  reserved  directly  through  the 
center  of  Cleveland  avenue.  There  is  no 
pretense  that  Mr.  Cleveland,  or  any  one  who 
represented  him,  ever  saw  the  Bentzen  & 
Hill  map  until  long  after  the  contract  was 
signed.  My  conclusion,  then,  is  that  from 
an  inspection  of  the  Van  Guilder  map,  shown 
to  Cleveland  at  the  time  he  was  negotiating 
the  contract  on  behalf  of  his  wife,  and  while 
going  on  the  ground,  he  was  justified  In  be- 
lieving that  all  the  streets,  including  Cleve- 
land avenue,  laid  down  on  the  Van  Guilder 
map,  were  dedicated  streets— dedicated  in 
such  manner  tliat  the  owner  could  not  object 
to  the  opening  of  that  by  the  publlc-^nd 
that  the  only  step  remaining  In  order  to 
make  them  public  streets  was  the  accept- 
ance and  adoption  of  tbem  by  the  borough 
authorities,  and  this  had  not  been  done  up 
to  the  time  of  the  hearing  of  the  cause. 

It  is  further  p^fectly  clear,  as  before 
observed,  tliat  tbe  owner  of  tbe  principal 
part  of  the  bed  of  Cleveland  avenue  bad 
never  dedicated  it  west  of  Summit  street 
and  that  Bentzen  &  Hill  were  entirely  justi- 
fied In  reserving  a  part  of  it  from  dedication 
on  their  map. 

Against  that  result  however,  defendant 
sets  up  several  conveyances  made  by  Bent- 
zen &  Hill  at  or  about  the  time  their  map 
was  made.  They  took  their  title,  as  we  have 
seen,  on  the  Ist  of  March,  1897,  and  had 
their  map  made  about  the  same  time,  and 
filed  March  8,  1807;  but  it  is  fairly  to  be 
inferred  that  a  contract  of  purchase  bad 
been  made  by  them  some  time  prior  to  that 
for  Immediately  after  the  perfection  of  their 
legal  title  they  made  several  conveyances  of 
lots,  and  those  conveyances  are  relied  upon 
as  a  dedication  by  ttiem  of  the  whole  of 
Cleveland  avenue.  There  are  several  of 
them,  and  without  exception  they  cover  lots 
lying  east  of  the  boulevard,  and  between  it 
and  Summit  street,  and  just  to  the  west  of 
tbe  improved  portion  of  the  town.  In  these 
conveyances  tbe  lots  are  spoken  of  as  "Sit- 
uate at  Euclid  shown  on  a  certain  map  en- 
titled Bentzen  &  Hill's  section  of  Eucl^rl  No. 
1,  Hasbrouck  Heights,  N.  J.,  1897,  filed  In 
tbe  Bergen  County  Clerk's  office  March  8th, 
1897,  and  also  .on  the  street  and  assessment 
map  of  said  borough,"  designated  as  lots 
numbers  so  and  so.  I  find  none  which  refer 
to  tbe  borough  map  alone,  but  all  include 
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a  reference  to  tbe  Bentzen  &  Hill  map. 
Hpnce  tbe  persons  taking  title  from  Bentzen 
&  HUl  bad  direct  notice,  by  tbe  m&p  to 
wblcb  tbe  deeds  refer,  that  tbe  grantors  re- 
served a  atrip  tbrougbout  tbe  center  of  Cleve- 
land avenue,  and  I  am  of  tbe  opinion  tbat  tbe 
effect  of  sncb  notice  Is  not  overcome  by  tbelr 
reference  to  tbe  borongb  assessment  map. 
The  fact  la  that  Bentzen  &  Hill  thought,  and 
Jnstly,  that,  as  they  owned  the  greater  por- 
tion of  Cleveland  avenue,  the  party  which 
would  have  the  benefit  of  the  opening  of 
tbat  street  should  pay  for  so  much  of  tbelr 
land  as  lay  north  of  the  center  of  the  street, 
and  such  claim,  In  my  judgment,  was  Just 
The  case,  then,  presents  no  elements  from 
which  an  Inference  can  be  drawn  tbat  Bent- 
sen  &  Hill  have  ever  waived  their  reserva- 
tion of  the  strip  In  question,  and,  on  tbe 
proofs  aa  shown,  I  must  hold  that  tbe  com- 
plainant, by  any  conveyance  given  by  the 
defendant  corporation,  would  not  get  tbe 
benefit  of  Cleveland  avenue  as  a  dedicated 
street  vest  of  Summit  street,  or,  at  least, 
tbat  her  right  In  that  behalf  Is  too  doubtful 
to  warrant  this  court  In  decreeing  spedflc 
performance  on  the  strength  of  Its  existence. 
I  am  further'  of  the  opinion  tbat  under  tbe 
contract  she  was  clearly  entitled  to  have  such 
benefit.  Tbe  reference  to  tbe  maps  contained 
in  tbe  contract  raised  a  dear  Implloatlon 
tliat  tlie  streets  marked  on  those  maps  were 
at  least  dedicated  streets.  This  want  of 
right  to  use  Cleveland  avenue  as  a  dedicated 
street  came  to  tbe  knowledge  of  Mr.  Cleve- 
land before  tbe  time  for  finally  performing 
tbe  contract  had  elapsed  <ln  fact,  the  time 
bad  been  extended  by  the  defendant  corpora- 
tion), and  he  demanded  that  such  want  of 
dedication  should  be  remedied.  Tbe  com- 
plainant, through  her  hnaband,  paid  $4,300 
<m  account  of  tbe  purchase,  so  that,  up  to  a 
certain  time,  at  least,  her  position  was  one 
of  perfectly  good  faith.  The  defendants  al- 
lege tbat  she  became  disgusted  with  her 
purcbase,  and  that  the  complaint  in  regard 
to  tbe  right  of  Bentzen  &  Hill  to  close  Cleve- 
land street  was  a  mere  excuse  to  enable  her 
to  get  rid  of  carrying  out  the  contract.  There 
IB  some  evidence  to  sustain  that  view.  Mrs. 
Cleveland  had  no  money  of  her  own;  her 
husband  was  to  furnish  the  funds  to  make 
this  purchase,  and  was  undoubtedly  disap- 
pointed in  receiving  moneys,  and  was  short 
flnandally  during  the  running  of  the  contract. 
EUs  business  carried  him  away  to  Europe  a 
good  part  of  the  time,  and  he  became  broken 
in  health.  Undoubtedly,  in  giving  his  evi- 
dence In  London,  he  fell  into  some  errors 
of  fact,  but  I  think  they  were  innocent,  and 
due  to  tbe  circumstance  that  he  had  not  tbe 
papers  in  the  matter  before  him,  and  was 
embarrassed  thereby  in  giving  his  evidence, 
and  he  did  not  have  the  benefit  of  beiiq; 
present  at  tbe  hearing  and  correcting  bis  er- 
rors, or  of  answering  tbe  evidence  of  tbe 
defendant.  He  clearly  fell  into  an  error 
as  to  tbe  place  where  tbe  contract  of  Auguat 


14,  1899,  was  executed  by  him,  when  be 
says  tbat  it  was  executed  on  board  sliip;  be 
clearly  confused  that  occasion  with  an  oc- 
casion in  the  latter  part  of  November,  1899, 
when  he  did  hurriedly  execute  some  papers 
on  the  eve  of  his  leaving  a  second  time  for 
Europe. 

The  contract  provided  tbat  complainant 
was  to  pay  the  interest  on  the  mortgage  from 
a  certain  time.  The  Interest  accrued  and 
was  unpaid  before  the  arrival  of  the  time 
upon  which  tbe  complainant  agreed  to  i>ay 
it,  and  foreclosure  proceedings  were  com- 
menced on  a  mortgage,  and  went  to  a  sale. 
Besides  this,  the  mother  of  Mr.  Van  Guilder, 
a  Mrs.  Fay,  sued  the  corporation  and  got 
a  Judgment,  levied  on  all  the  property  Ui- 
cltided  wltblu  the  contract,  and  proceeded 
to  sell  tbe  same.  But  the  perfection  of  tbe 
sheriff's  sale  was  arrested  by  an  order  of  this 
court.  Before  she  obtained  her  judgment  the 
contract  in  question  was  recorded,  so  she 
took  hor  judgment  with  notice  of  the  com- 
plainant's equity.  I  have  said  that  tbe  mort- 
gage was  foreclosed,  and  the  property  sold 
under  that.  All  of  the  lots  were  not  cov>- 
ered  by  mortgage,  but  wero  covered  by  Mrs. 
Fay's  levy,  and  the  precise  contest  presented 
by  tbe  complainant  is  whether  she  shall  have 
a  lien  for  tbe  amount  of  $4,80(K  the  purchase 
money  paid  by  her,  on  so  many  of  the  lots 
as  were  not  covered  by  the  mortgage. 

But  to  return  to  the  defense  of  want  of 
good  faith  on  complainant's  part  In  order 
to  thoroughly  uhderstand  the  force  of  this 
point  made  by  tbe  defendant,  it  is  necessary 
to  consider  the  occurrences  between  the  date 
of  the  contract  of  August  14,  1899,  and  the 
Ist  of  Octol)er,  1900.  The  purchase  price 
was  $17,000,  to  be  divided  tietween  the  land 
company  and  Mrs.  Quackenbnsh,  in  the  pny- 
portion  of  $12,000  to  tbe  land  company  and 
$5,000  to  Mrs.  Quackenbush,  but  tbe  incum- 
brances on  the  several  properties  were  not 
In  that  proportion.  Of  this  $17,000,  $2,000 
was  to  be  paid  or  provided  for  at  the  date 
of  the  contract,  $8,000  more  paid  in  cash 
within  three  montbs  after  the  date,  which 
would  be  the  14th  of  November,  and  tbe  bal- 
ance of  $12,000  in  six  months,  which  would 
be  the  14th  of  February,  1900.  The  first 
$2,000  were  paid,  but  how  It  was  divided  l)e- 
tween  the  land  company  and  Mrs.  Quack- 
enbush does  not  appear.  The  complainant 
went  to  London  the  next  day,  August  15tb, 
and  rotumed  in  the  course  of  two  months. 
Just  when  does  not  appear.  Between  that 
and  Novembet  28,  1899,  be  paid  the  land 
company  enough  money,  in  addition  to  the 
previous  payment,  to  make  it  up  to  $4,300, 
and  took  the  receipt  of  its  president  for  that 
amount  Whether  tbat  receipt  included  tbe 
whole  of  the  $2,000  paid  on  ,tbe  14th  of  Au- 
gust does  not  appear,  but  the  presumption  is 
tbat  it  did  not  but  that  Mrs.  QnackenbuSb 
had  a  share  of  tliat  first  payment.  Then 
about  that  timie  Mr.  Cleveland  made  provi- 
■iou  by  whiidi  Mrs.  Quackenbush  was  entire- 
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ly  paid,  the  last  payment  being  a  little  less 
than  $200,  and  she  conveyed  her  whole  Inter- 
est to  the  defendant;  bnt  out  of  her  payment 
was  taken,  of  course,  the  mortgages  on  her 
premises— Just  how  mach  those  WCTe  does 
not  appear.  Those  mortgages  were  after- 
wards foreclosed,  and  the  lots  which  Mrs. 
Qnackenbush  agreed  to  convey  were  sold 
and  purchased  by  other  parties.  It  would 
seem  then  that  the  |4,300  which  the  land 
company  acknowledged  to  have  received  op 
to  November  28,  1899,  would  Include  all  Its 
share,  as  against  Mrs.  Quackenbush,  of  the 
first  two  payments  of  $2,000  and  $3,000  each 
provided  for  In  the  contract.  The  next  pay- 
ment due  to  the  land  company  would  be  on 
the  15th  of  February,  1900,  when  the  con- 
veyance was  to  be  made.  Mr.  Van  Guilder 
was  anxious  to  realize  on  such  payment  In 
advance  of  the  time  fixed  for  the  delivery  of 
the  deed,  and  an  arrangement  was  made  on 
or  about  the  28th  of  November,  quite  hur- 
riedly. Just  as  Mr.  Cleveland  was  about  to 
sal]  for  Bngland,  between  Van  Guilder  and 
Cleveland,  by  which  Cleveland  agreed  to  ac- 
cept the  title  at  once  and  give  back  a  mort- 
gage to  secure  so  much  money  as  would  be 
coming  to  the  land  company  over  and  above 
the  mortgages  and  other  Incumbrances  on 
the  lots  which  the  defendant  agreed  to  con- 
vey. For  this  purpose  the  amounts  of  the 
several  liens  were  collected,  and  a  statement 
of  the  total  was  made  up.  A  mortgage  was 
executed  by  Mr.  Cleveland  covering  all  the 
lots  to  Mrs.  Van  Guilder,  with  the  amount  to 
be  secured  In  blank,  and  left  by  him  with 
Mr.  Winans,  who  was  the  conveyancing  coun- 
sel for  both  parties,  and  had  been  the  stand- 
ing counsel  for  the  land  company.  Mr. 
Cleveland  took  a  statement,  showing  the  In- 
cnmbrances  and  payments,  and  the  balance 
of  cash  that  would  be  due  the  land  company, 
on  board  ship  with  him  for  his  second  trip 
to  London  on  business,  with  the  understand- 
ing that  he  should  examine  the  statement  at 
his  leisure  on  the  voyage,  and,  when  he  had 
arrived  In  London  and  was  satisfied  of  the 
accuracy  of  It,  he  was  to  write  a  letter  In- 
structing Mr.  Winans  to  have  his  wife  Join 
in  the  mortgage,  with  the  proper  amount  In- 
serted, and  deliver  It  and  accept  the  convey- 
ance. The  time  for  the  payment  of  that 
mortgage  was  the  30th  of  September,  1900. 
The  effect  of  this  arrangement,  If  It  bad  been 
carried  out,  would  have  been  that  the  land 
company  ,wouId  obtain  a  mortgage  for  the 
balance  due  It  nearly  three  months  sooner 
than  It  would  receive  the  cash  by  the  terms 
of  the  contract,  and  the  complainant  would 
have  obtained  time  until  the  Ist  of  Septem- 
ber to  pay  that  balance.  In  the  meantime, 
the  nnderstandlng  was  that  Mr.  Winans  was 
to  look  at  the  Incumbrances,  and  satisfy  him- 
self, in  the  complainant's  interest,  that  it 
was  safe  for  her  to  take  the  tltie  and  deliver 
the  mortgage.  Mr.  Winans  did  look  into  the 
matter,  and  on  the  16th  of  December,  1899, 
wrote  Mr.  Cleveland  a  long  letter,  giving  the 


result  of  hla  examination,  and  advislBg  him 
not  to  close  the  transaction  in  the  present 
condition  of  the  tltie  and  incumbrances;  and 
the  arrangement  accordingly  fell  through. 
In  the  meantime,  however,  the  land  company 
obtained  present  pecuniary  relief  by  putting 
mortgages  on  the  premises,  and  thus  antici- 
pating payment  Mr.  Cleveland  returned 
from  Bngland,  Just  when  does  not  appear, 
and  spent  the  summer  of  1900  in  and  about 
New  York,  and  In  fact  made  his  home  with 
the  complainant  at  Hasbrouck  Heights. 
During  this  period  he  began  to  look  about 
with  a  view  of  improving  the  property,  and, 
among  other  things,  of  building  a  bouse 
which  would  occupy  several  of  the  lots. 
This  led  him  to  inquire  into  the  mattw  of 
the  final  dedication  and  acceptance  of  the 
various  streets,  which  existed  only  on  paper, 
and  he  then  discovered  that  Cleveland  ave- 
nue had  not  been  dedicated  by  the  owners 
of  the  principal  part  of  the  bed  of  the  street. 
He  brought  forward  this  objection  to  Mr. 
Van  Guilder,  and  it  became  a  subject  of  con- 
tention between  them.  At  Mr.  Van  Onll- 
der's  request  he  attempted  to  negotiate  with 
Bentzen  &  Hill  for  proper  proceedings  on 
their  part  to  dedicate  the  street.  They  of- 
fered to  do  so  for  $600.  Mr.  Cleveland  re- 
ported the  offer  to  Mr.  Van  Guilder,  who  de- 
clined to  pay  it— said  he  would  compel  the 
borough  to  open  the  street  This  the  bor- 
ough declined  to  do. 

A  further  subject  of  contention  arose  be- 
tween them  as  to  the  exact  nnmber  of  lots 
to  be  conveyed,  and  the  fact  that  some  of 
those  which  were  mentioned  to  the  contract 
could  not  be  conveyed.  In  September,  1900. 
Mr.  Van  Guilder  was  pressing  for  closing  the 
affair,  and  Mr.  Cleveland  finally  suggested 
that  he  prepare  his  deed  and  let  him  see 
what  be  proposed  to  convey.  Mr.  Winans 
declares  expressly  that  Cleveland  told  him 
that  he  (Winans),  who  was  the  conveyancer, 
might  prepare  the  deed,  so  that  he  (Cleveland) 
could  see  what  he  would  get  by  It  With 
regard  to  the  time  when  the  objection  of  the 
nondedlcation  of  Cleveland  avenue  arose,  Mr. 
Winans  says  it  was  some  time  before  the 
preparation  of  this  deed.  A  deed  was  accord- 
ingly prepared  and  tendered  to  Mr.  Cleveland, 
first  on  the  30th  of  September,  and  again  on 
the  10th  of  October,  and  declined  by  him  on 
various  grounds,  the  principal  of  which  was 
that  Cleveland  avenue  was  not  dedicated. 
There  was  also  contention  as  to  the  lots 
which  were  included  in  it  and,  strange  to 
say,  this  deed  was  not  produced  by  the  de- 
fendants, nor  were  any  of  the  letters  which 
Mr.  Cleveland  swears  that  he  wrote  Van 
Guilder  from  time  to  time,  containing  his  ob- 
jections to  the  titie  proposed  to  be  made. 
There  is  no  doubt  as  before  observed,  that 
Mr.  Cleveland  was  short  of  money  at  times 
during  the  summer  of  1900,  but  I  am  unable 
to  find  that  the  objection  to  the  lack  of 
dedication  of  Cleveland  avenue  was  a  mere 
excuse  to  get  rid  of  the  contract    The  oh- 
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Jectlon  Traa  and  !■  a  serious  one;  It  affects  { 
the  yalne  of  a  large  ntunber  of  tbe  lots  wbicb  | 
he  agreed  to  pnrchase,  and  I  am  unable  to 
conclude  that  it  was  not  made  in  good  faith. 

Mow.  upon  these  facts,  the  first  question 
is:  Could  the  defendant  at  any  time  have 
compelled  the  complainant  to  specifically  per- 
form tbe  contract  by  accepting  the  convey- 
ance of  the  premises  and  paying  therefor? 
I  think  there  can  be  but  one  answer  to  that 
question.  The  court  would  not  compel  the 
complainant  to  accept  the  title  and  pay  there- 
for, and  that  disposes  of  the  defendants' 
croes-bill,  which  prays  specific  performance. 
No  offer  was  made  at  any  time  before  suit 
commenced,  nor  was  any  made  by  the  de- 
fendants' cross-bill  or  at  the  hearing,  to  ap- 
ply to  the  matter  of  those  lots  fronting  on 
Qereland  avenue  a  clause  in  the  contract 
which  provides  that,  in  case  either  party 
shall  faU  or  be  unable  to  convey  a  good  title 
to  any  lot  or  lots,  then  the  amount  of  the 
consideration  to  be  paid  for  said  premises 
shall  abate  in  proportion  to  the  value  that 
said  portion  shall  compare  to  the  whole  prop- 
erty, and  the  contract  shall  not  be  deemed 
to  be  au  entire  contract,  but  severable  for 
that  purpose  only.  And  I  am  of  the  opinion 
that  such  clause  doe's  not  apply  to  the  de- 
fect set  up. 

If,  then,  the  land  company  could  not  In 
equity  compel  the  complainant  to  complete 
the  contract,  does  it  not  follow  that  the  com- 
plainant may  have  relief  for  the  money  which 
she  has  already  paid?  And  this  seems  to 
follow  naturally  from  the  other  proposition, 
unlefB  the  complainant  is  for  some  reason 
estopped  by  reason  of  the  defendants'  having 
changed  their  jKraitlon  Irretrievably.  I  find 
nothing  of  that  kind  in  the  case,  except  tbe 
foreclosure  of  the  mortgages  by  reason  of  tbe 
complainant  failing  to  pay  the  same  accord- 
ing to  her  contract;  but,  if  the  complainant 
was  never  under  any  equitable  obligation  to 
pay  the  mortgages,  her  failure  to  do  so  can- 
not be  set  up  as  an  estoppel  by  the  defend- 
ant It  appears  from  the  evidence  of  Mr. 
Cleveland,  and  that  of  Mr.  Wlnans,  that  he 
gave  notice  to  the  defendant  as  soon  as  he 
discovered  this  defect,  and  the  defendant 
should  have  protected  itself  in  the  matter 
of  the  payment  of  these  mortgages.  No  evi- 
dence was  given  on  the  subject,  but  It  is  not 
at  all  unlikely  that  the  property  was  bought 
In  at  foreclosure,  so  far  as  it  was  worth  It, 
in  tbe  Interest  of  the  defendant. 

Tbe  authorities  on  this  Interesting  subject 
are  quite  In  point  Professor  Pomeroy,  3 
Pomeroy's  Equity  Jur.  I  1263,  la  clear  and 
explicit  and  tbe  authorities  be  cites  are 
quite  in  point  I  refer  especially  to  the  case 
of  Rose  V.  Watson,  decided  by  the  House  of 
Lords  on  tbe  17th  of  March,  1864,  reported 
in  10  House  of  Lords  Oases,  672.  The  case 
is  singularly  like  the  one  under  considera- 
tion. There  a  gentleman  by  the  name  of 
Potter  was  seised  of  land  in  the  county  of 
Chester,  and  contracted  to  sell  a  portion  of 


It  to  Watson  for  the  considerable  sum  «f 
£8,295,  payable  In  installments,  with  interest 
He  also  sold  other  portions  to  a  man  by  the 
name  of  Dobbs  In  like  manner,  and  Watson 
purchased  that  contract  from  Dobbs.  After 
this  sale  Potter  mortgaged  the  whole  to  tbe 
complainant,  a  life  assurance  society,  for  £40,- 
000,  and  notice  of  the  mortgage  was  given 
to  the  Watsons  by  the  society.  Potter,  the 
owner,  went  into  insolvency,  and  assignees 
of  his  estate  were  appointed.  Watson  also 
gave  notice  to  the  society  of  his  contract  to 
purchase,  and  that  he  had  bought  Dobbs' 
contract,  and  "that  the  said  several  contracts 
had  been  entered  into  with  Potter  upon  a 
representation  by  the  agent  of  Potter  that  a 
plAu  produced  by  him,  and  which  contemplat- 
ed the  laying  out  of  the  whole  of  the  estate, 
and  the  building  of  a  church  In  the  center. 
Immediately  contlguouiB  to  the  lots  so  pur- 
chased, should  be  carried  into  execution; 
that  this  had  not  been  done,  and  thereby 
the  value  of  the  land  had  been  materially 
affected;  and  that  the  Watsons  were  entitled 
to  treat  the  agreement  as  void  on  account  of 
such  unfulfilled  representations;  and  they 
claimed  to  have  a  conveyance  of  the  land 
they  had  purchased  from  Dobbs,  in  satisfac- 
tion pro  tanto  of  the  purchase  money  they 
bad  paid  blm."  This  claim  was  denied,  and 
the  assignees  in  bankruptcy  filed  a  bill  against 
tbe  Watsons  for  specific  performance  of  the 
two  contracts— that  of  Watson  and  that  of 
Dobba  It  was  heard  before  Lord  Cranworth 
as  vice  chancellcHT,  who,  on  tbe  ground  of  the 
representations,  which  be  deemed  material 
in  tbe  matter  of  the  contract,  dismissed  the 
bill.  1  Simmons,  N.  S.  623.  That  report  shows 
that  the  two  contracts  were  there,  as  here, 
entered  Into  on  the  strength  of  a  map,  ex- 
hibited by  the  vendor  to  the  vendees  at  and 
before  the  signing  of  the  contracts,  showing 
the  whole  tract  of  which  the  pieces  conveyed 
by  the  contracts  were  a  part,  laid  out  into 
Streets  and  squares,  which  were  to  consti- 
tute an  addition  to  or  suburb  of  the  city  of 
Birkenhead,  and  that  the  vendor  promised 
the  vendees  verbally  that  he  would  proceed 
at  his  own  expense  to  open  and  improve  the 
streets  and  make  other  improvements,  which 
he  bad  not  done.  This  suit  was  followed 
by  a  foreclosure  of  the  mortgage  of  the  as- 
surance society,  represented  by  Sir  George 
Rose,  the  trustee,  and  therein  the  defendant 
Watson  set  up  a  prior  lien  for  tbe  sum  of 
£1,575,  which  he  bad  paid  on  account  of  the 
contracts.  That  cause  was  heard  before 
Vice  Chancellor  Kindersley,  who  pronounced 
a  decree  In  favor  of  Watson  and  against  the 
mortgagee  and  assignee  in  bankruptcy,  giv- 
ing him  (Watson)  a  first  lien  on  the  premises 
for  the  amount  of  money  he  had  advanced. 
That  case  came  on  for  hearing  before  the 
House  of  Lords,  composed  of  Lord  West- 
bury  and  Lord  Cranworth,  and  they  affirmed 
the  decree  below. 

Another  case  is  Turner  v.  Marriott,  L.  B. 
8  Equity  Cases,  p.  744  (1866).     Still  another 
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Is  Aberaman  Iron  Works  ▼.  WiggluB,  Ll  R. 
4  Ch.  App.  (1889)  p.  101.    There  a  Mr.  Bailey 
was  the  owner  at .  the  Aberaman  estate  In 
Wales,  on  which  were  iron  works  and  col- 
liery, which  he  agreed  to  sell— estate,  plant, 
and  business— to  Wiggins  for  £250,000,  rep- 
resenting  that  the   estate   contained    1,530 
acres.    Wiggins  organized  a  corporation  call- 
ed the  "Aberaman  Iron  Works"  to  take  the 
estate  and  work  It,  and  entered  into  a  con- 
tract with   the   corporation   to    convey   the 
title  to  It    He  was  to  receive  £350,000,  pay- 
able in  Installments,  etc.,  and  he  r^resent- 
ed  the  estate  to  the  corporation  as  contain- 
ing 1,530  acres.    In  point  of  fact.  It  only  con- 
tained between  1,100  and  1,200  acres.    After 
receiving  £75,000  In   cash  and  a  batch   of 
bonds  from  the  company,   the  latter  bad  a 
survey  made  and  discovered  the  de&ciency, 
and  called  on  Wiggins  for  reparation.    Wig- 
gins then  taed  Bailey,  the  original  owner, 
and  bis  vendor,  for  damages  for  misrepre- 
sentation of  acreage,  and  settled  with  him 
for  the  sum  of  £50,000,  part  In  cash  and  part 
in  bills  of  exchange  on  time.    The  company 
went  into  the  bands  of  an  oflSclal  liquidator. 
The    oflSclal    liquidator    brought    this    suit 
against  Wiggins,  and .  certain  other  persons 
Interested  with  him  In  the  transaction,  to  be 
relieved  from  Its  contract  on  the  ground  6t 
the  deficiency  in  the  amount  of  the  land, 
and   to  recover  from  Wiggins  the  amount 
advanced  to  him  on  its  contract  with  htm, 
and  for  a  Hen  on  the  bills  of  exchange  still 
held  by  Wiggins  as  part  of  the  consideration 
received  by  him  in  his  settlement  with  Bailey. 
The  defense  was  there  set  up  that  the  real 
reason  why  the  company  did  not  take  the 
property  was  that  It  had  not  the  money.    It 
was  set  up  there,  as  here,  that  the  land 
consisted  In  the  works,  plant,  and  the  mines 
already  opened  to  the  view,  and  that  the 
lack  of  acreage  was  of  no  consequence,  and 
was  put  forward  as  a  mere  excuse.     Lord 
Calmes,  who  heard  the  case,  said  (page  107): 
"The  argument  that  the  company  would  have 
bought  the  estate  with  equal  readiness  bad 
they  known  it  to  consist  of  less  than  1,100 
acres,  and  that  their  real  reason  for  rescind- 
ing was  want  of  money  to  complete,  appears 
to  me  hardly  to  require  an  answer.    If  the 
deflclency   Is    one   which    entitles   them   to 
rescind  (and  no  one  disputes  that  It  Is),  they 
are  entitled  to  rescind,  even  although  they 
might  have  been  willing  to   pay  an  equal 
sum  for  the  smaller  quantity,  and  even  al- 
though rescission  may.  In  a  financial  point 
of  view,   liave   been   convenient   to   them." 
And  It  was  held  that  the  corporation  was 
entitled  to  rescind,  and  could  recover  from 
Wiggins  and  his  associates.    And  a  lien  was 
given  the  complainant  on  the  unpaid  bills 
of  Bailey  received  by  Wiggins  in  settlement 
of  Wiggins'  claim  against  him. 

Another  instructive  case  is  Torrance  ▼. 
Bolton,  L.  R.  Equity  Ceases,  vol.  14,  1872. 
There  a  property  was  sold  at  auction,  and  the 
particulars  of  sale  wei«  read  by  the  auction- 


eer. The  property  was  purchased  by  a  Dr. 
Torrance,  who  was  deaf  and  did  not  hear 
the  xiartlculars,  and  made  a  bid  and  paid 
deposit  money.  It  appeared'  that  he  mis- 
understood the  particulars,  and  he  sued  to 
recover  back  his  deposit  money  and  have  it 
declared  a  Hen  upon  the  premises,  and  be 
was  granted  that  relief. 

For  these  reasons  I  will  advise  a  decree 
for  the  complainant  The  defendants  may 
be  heard  upon  the  precise  amount  due  com- 
plainant. 


(«  K.  J.  B.  at) 
COLLINS  T.  TOPPIN. 
(Court  of  ChancetT  of  New  Jeaey.    May  18, 
1903.) 

IM8ANB    PBRSONS-<X>NyBTANCBS-<:APACITT 
TO  MAKE— BVIDBNCBi— SUFFICIENCT. 

1.  In  a  suit  to  set  aside  a  deed  made  i^th- 
out  connderatlon  by  complainant  to  one  occupy- 
ing confidential  and  intimate  relations  towards 
her,  evidence  examined,  and  held  to  show  that 
complainant,  at  the  time  she  made  the  deed, 
did  not  have  sufficient  mental  capacity  to  know 
and  jndee  of  those  things  which  enter  into  a 
proper  disposition  of  property. 

Bill  to  set  aside  a  deed,  by  Mary  Collins, 
by  John  Kenny,  her  next  friend  and  brother, 
against  Annie  Toppin.  Decree  setting  aside 
conveyance. 

Charles  L.  (Sorbin,  for  complainant. 
(Seorge  T.  Werts,  for  defendant 

PITNEY,  V.  C.  The  bill  is  filed  for  Mary 
Collins,  a  complete  and  incurable  lunatic, 
by  her  brother,  John  Kenny,  her  next  friend, 
against  Annie  Toppin.  The  complainant  and 
defendant  are  residraits  of  Jersey  City.  The 
cause.  In  Its  primary  stage,  has  previously 
been  before  the  court,  as  reported  in  61 
Atl.  933,  and  63  N.  J.  Eq.  381. 

The  bill  states  that  the  complainant  is 
the  widow  of  Martin  (Collins,  deceased,  of 
Jersey  City,  who  died  on  the  11th  of  October, 
1900,  at  which  time  the  complainant  was 
seised  jointly  with  her  husband  of  certain 
valuable  real  estate  in  Jersey  CSity,  consist- 
ing of  a  large  flathonse,  known  as  the  "Flor- 
ida Flats,"  worth  about  $80,000,  and  subject 
to  a  mortgage  of  $45,000,  and  with  a  rental 
value  of  $8,000  or  upwards,  and  which,  aft- 
er paying  the  current  charges  of  interest,  in- 
surance, and  repairs,  produced  a  comfortable 
income,  and  of  which  by  the  death  of  her 
husband  she  became  seised  In  fee  simple; 
that  the  complainant  became  Insane,  and 
was  confined,  at  the  Instance  of  her  hus- 
band, in  the  State  Hospital  at  Morris  Plains 
in  the  latter  part  of  July,  1899,  and  that 
after  several  months  she  was  taken  from 
the  hospital  at  the  request  of  her  husband, 
and  that  she  was  afterwards  again.  In  the 
latter  part  of  September,  1900,  committed 
to  the  insane  asylum  as  Insane;  that  she 
has  no  children;  that  in  December,  1900, 
her  brother  applied  to  the  court  of  chancery 
to  have  the  complainant  adjudged  a  lunatic. 
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In  order  ttat  b  rnariai&n  might  be  appointed 
of  her  estate;  that  an  Inquest  was  taken, 
and  tbat  although  the  physician  In  charge 
of  the  hospital  and  her  family  physician, 
Dr.  HcGUl,  and  others,  testified  to  her  id- 
sanity,  yet  that  two  other  physicians,  of- 
fleeholdeis  in  the  county  of  Hudson,  bad  tes- 
tified to  the  contraiy,  and  the  Jnty  found 
iier  to  be  of  sound  mind,  and  she  was  re- 
leased (Mm  the  asylum  the  latter  part  of 
January,  1901,  and  went  to  live  with  the 
defendant,  Annie  Toppin,  and  her  sister  Lot- 
He  Toppln,  at  -their  honse,  in  Jersey  City; 
tiiat  In  the  summer  of  1901  she  was  sent 
by  persons  unknown  to  the  complainant  or 
her  brother  to  the  Hndson  Oou&ty  Lunatic 
Aaylnm  for  paupers,  under  the  charge  of 
Dr.  King  (one  of  the  witnesses  who  had 
testified  at  the  inquest  in  the  previons  Jan- 
oaiy  that  she  was  sane),  and  that  up  to 
the  filing  of  the  bill  she  had  remained  in 
the  county  hospital  tor  paupers,  under  the 
cfaacge  of  Dr.  King,  without  the  comforts 
and  care  to  which  she  Is  entitled,  and 
which  could  be  secured  by  the  proper  use 
for  her  benefit  of  her  estate;  tbat  the  de- 
fendant, Annie  Topptn,  with  wham  the  com>- 
plalnant  was  Uvtaig,  In  the  summer  of  1901, 
elalma  to  be  the  owner  of  all  «f  the  real 
estate  of  which  the  complainant  became  the 
owner  by  the  death  of  her  husband,  and 
that  one  Bobert  Davis,  of  Jersey  Oity,  claims 
to  own  all  her  personal  property  under  an 
assignment;  that  there  appears  of  record, 
In  the  office  of  the  register  of  Hudson  coun- 
ty, a  deed  purporting  to  be  made  by  the 
complainant  to  Annie  Toppln,  dated  June  4, 
1901,  recorded  June  11,  1901,  whereby,  in 
consideration  of  fl,  complainant  conveys  to 
the  defendant,  Annie  Toppln,  in  fee  simple, 
an  the  lands  above  mentioned.  The  bill  then 
alleges.  "At  the  time  of  the  making  of  said 
deed  your  oratrtx  was  not  competent  to  make 
the  same,  nor  has  she  been  competent  at 
any  time  since,  and  the  same  was  fraudu- 
lently procured  -from  her,  and  Is  without 
consideration  and  null  and  void.".  The  pray- 
er is  that  the  deed  be  set  aside,  and  that 
the  defendant  may  be  decreed  to  account 
for  and  pay  over  to  the  complainant  the 
rents  and  profits  that  she  has  received. 

The  defendant,  by  her  answer,  admits  the 
ownership  of  the  premises  by  the  complain- 
ant, but  denies  that  the  complainant  was 
at  any  time  insane,  or  that  she  was  com- 
mitted to  the  State  Hospital  because  of  her 
Insanity;  and  she  says  tbat  any  confine- 
ment that  the  complainant  has  undergone 
in  the  State  Hospital  was  voluntary  on  her 
part,  and  for  the  sole  purpose  of  enabling 
t»r  to  be  treated  for,  and  recuperate  and 
recover  from  the  effects  of,  her  Indulgence 
In  Intoxicating  liquors  and  other  stimulants, 
to  which  she  was  at  times  addicted.  She 
further  admits  the  lunacy  proceedings  and 
the  finding  of  the  inquisition,  and  alleges 
that  the  finding  of  the  inquisition  is  con- 
elusive,  and  denies  again' that  the  complain- 


ant was  at  any  time  a  Innatle,  and  sQeges 
that  at  the  time  of  the  making  and  delivery 
of  the  deed  to  the  defendant  the  complalo- 
ant  was  in  full  possession  of  her  faculties, 
and  capable  and  competent  to  transact  any 
and  all  business,  and  that  if  the  complainant 
became  insane  afterward,  which  the  defend- 
ant denies,  such  Insanity  must  be  from  a 
very  recent  date.  She  admits  that  the  com- 
plainant lived  at  the  house  of  the  defend- 
ant and  her  sister  during  the  time  stated 
in  the  bill,  but  that  it  was  a  mere  natural 
continuation  of  a  previous  intimacy  and 
great '  attachment  existing  between  the  par- 
ties, and  alleges  that  the  complainant  has 
been  for  a  long  time,  and  stUl  Is,  estranged 
from  her  brother  and  next  friend,  and  had 
declined  to  have  any  communication  or  re- 
lations with  him.  She  denies  that  in  the 
summer  or  fall  of  1901  the  complainant  was 
sent  or  committed  to  or  confined  in  the  Hud- 
son County  Asylum,  or  that  she  was  at  any 
time  in  the  insane  ward  of  said  asylum, 
and  without  the  comforts  and  care  to  which 
she  waa  entitled.  But  she  alleges  that  com- 
plainant was  a  friend  of  Dr.  King,  who  was 
aware  of  her  disposition  to  use  liquors  and 
stimulants,  and  endeavored  to  overcome  the 
same,  and  that  for  that  purpose  in  Septem- 
ber, 1801,  she  voluntarily  placed  herself  for 
a  short  time  under  the  charge  of  Dr.  King 
at  his  private  residence  or  quarters  at  said 
Hudson  County  Asylum,  and  while  there 
bad  her  freedom,  her  own  private  room,  at- 
tendants, and  all  proper  care  and  attention. 
The  answer  further  says  that  the  complain- 
ant was  not  at  the  date  of  the  filing  of  the  bill, 
nor  has  she  since  been,  at  the  said  Hudson 
County  Asylum,  or  at  the  residence  or  quar^ 
ters  of  said  Dr.  King,  but  does  not  state 
where  she  was  at  the  time  of  filing  the  bill 
or  the  filing  of  the  answer.  The  defendant 
admits  that  she  holds  the  deed  In  qnestlon, 
but  knows  nothing  about  the  assignment  by 
the  complainant  to  Robert  Davis.  She  ex- 
lUidtly  denies  that  at  the  time  of  the  mak- 
ing of  the  deed  complainant  was  In  any 
wise  incompetent  to  make  the  same,  or  that 
It  was  fraudulently  procured  from  her,  or 
that  it  was  without  sufficient  consideration. 
She  says  at  the  time  of  the  making  of  it 
complainant  was  In  all  respects  competent  to 
make  and  execute  the  same,  and  that  she 
understood  and  comprehended  the  nature  of 
the  transaction,  and  freely  and  voluntarily 
made,  executed,  and  delivered  the  deed, 
without  any  fraud  practiced  on  her  by  the 
defendant  or  any  otber  person  in  her  behalf, 
and  entirely  without  restraint  or  Influence 
by  the  defendant  or  anybody  else.  The  an- 
swer does  not  state  any  consideration  for 
the  deed,  nor  does  It  hint  at  or  declare  any 
trust  upon  which  It  was  held  by  the  defend- 
ant 

The  proofs  show,  or  tend  to  show,  the  fol- 
lowing facts: 

The  complainant  and.her  brother,  the  next 
of  kin,  we];e  the  children  of  respectable  Irlali 
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parents,  llTlng  ta  the  dty  ot  New  York,  and 
were  bom  and  reared  there.  The  brother 
seems  to  be  a  simple-minded  hard-working, 
sober,  and  Indnstrioua  mechanic,  working  for 
a  weekly  wage,  living  wltli  his  wife  and 
family  of  children  In  an  ordinary  flat  In  the 
dty  of  New  York,  having  little  or  no  experi- 
ence in  business  affairs,  and  to  have  accuma- 
lated  little  or  no  means.  The  complainant 
was  intelligent,  bnt  Illiterate.  She  could  read, 
but  could  write  no  more  than  her  name.  She 
was  bred  to  the  arranging  of  artificial  flowers, 
and  became  an  expert,  so  that  she  earned 
quite  large  wages.  Her  husband,  Martin  Col- 
lins, was  a  cattle  drover,  dealer,  and  slaugh- 
terer, with  headquarters  at  Jersey  City.  He 
was  an  enterprising  and  thrifty  man.  They 
married  some  30  years  before  the  transaction 
In  question.  Her  husband  was  a  drinking 
man,  and  occasionally  drank  to  excess  and 
went  on  sprees,  so  as  to  render  himself  in- 
competent for  several  days  at  a  time.  The 
complainant  also  was  In  the  habit  of  drink- 
ing beer  and  light  beverages,  but  not  to  ex- 
cess. The  evidence  of  the  physicians  la  clear 
that  her  mental  disturbance  was  not  due  to 
drinking,  nor  was  there  any  lesion  of  the 
trtdn  due  to  that  cause;  In  short.  It  was  not 
a  case  of  alcoholic  Insanity,  although  drink- 
ing may  have  at  times  been  the  Immediate 
occasion  of  a  fresh  eruption  of  mental  dis- 
turbance. It  clearly  appears  that  she  had 
no  craving  for  drink,  such  as  besets  habitual 
drunkards.  The  evidence  by  defendant  In 
support  of  the  drink  theory  was  much  ex- 
aggerated. 

The  complainant  appears  \o  have  been  bom 
In  the  year  1850.  In  her  early  married  life 
she  assisted  her  husband  in  making  money 
"by  working  at  her  trade,  and  with  the  ac- 
cumulations of  their  Joint  earnings  they  ac- 
quired by  Joint  conveyance  the  land  upon 
which  the  Florida  Flats  are  situate,  and 
borrowed  money  and  erected  the  flats.  The 
Investment  was  a  success,  and  at  the  time 
covered  by  the  transaction  here  brought  In 
question  the  flats  were  in  the  hands  of  a 
very  respectable  and  efficient  real  estate 
agent  In  Jersey  City,  who  had  them  fully 
rented,  attended  to  the  repairs,  and  the  pay- 
ment of  taxes.  Insurance,  and  Interest, 
promptly;  and  there  was  left  upwards  of 
12,000  per  annum  In  Income  therefrom.  Be- 
sides, when  Martin  Collins  was  actively  en- 
gaged In  business.  It  must  have  produced  a 
considerable  income,  for  they  lived  in  a  com- 
fortable, If  not  handsome,  house.  In  a  re- 
spectable neighborhood,  with  a  stable,  and 
kept  horses  and  carriages  and  four  servants. 
They  had  been  on  friendly,  if  not  Intimate, 
terms  with  her  brother  John  Kenny  and  his 
wife  and  children.  One  of  the  latter  fre- 
quently visited  her  aunt,  and  spent  consider- 
able time  at  her  house.  In  the  early  sum- 
mer of  1899  the  complainant  began  to  develop 
symptoms  of  insanity,  and  In  July  of  that 
year  she  was  committed  to  the  lunatic  asy- 
lum «t  Morris  Plains  on  the  regular  certifi- 


cate of  Dr.  John  D.  McOlll  and  ot  Dr.  Law, 

both  of  Jersey  City,  to  the  effect  that  the 
attack  began  on  the  4th  of  July,  was  rapid 
In  Its  onset,  and  was  a  general  mental  per- 
version, and  a  complete  reversal  of  her  osual 
demeanw.  She  remained  In  the  asylum  un- 
til the  latter  part  of  September,  1899,  when 
she  was  taken  away  by  her  husband  as  im- 
proved, but  not  cured.  They  took  as  an 
attendant  one  of  the  hospital  nnrses.  Her 
husband  took  her  on  a  visit  to  Vhrginia,  and 
afterwards  on  a  Journey  of  several  mcmths 
to  the  South  and  West,  returning  to  Jersey 
City  February  12,  1900.  In  the  summer  of 
that  year  (1900)  she  ag&in  became  Insane,  and 
nominally  on  her  husband's  application,  but 
really  on  that  of  his  foreman,  was  on  the 
26th  of  September,  1900,  committed  again  to 
the  Morris  Plains  Asylum.  There  Is  little 
evidence  as  to  her  condition  from  February 
12th  to  September,  1900.  On  October  11, 
1900,  her  husband  died,  and  the  funeral  oc- 
curred on  October  13th.  Her  brother  and  his 
wife  visited  her  on  several  occasions  at  the 
Morris  Plains  Asylum. 
'  The  efTect  of  her  confinement  and  the  regi- 
men of  the  asylum  was  to  ameliorate  the  vio- 
lence of  her  mania,  and  to  render  her  entire- 
ly conscious,  and  extremely  desirous  of  being 
removed.  Her  brother  was  quite  willing  she 
should  be  removed,  but  the  physicians  at  the 
asylum  advised  against  It,  and  would  not 
permit  It.  They  stated  that  she  was  not  in 
a  fit  mental  state  for  removal,  whereupon 
her  brother,  taking  the  advice  ot  counsel,  ap- 
plied to  this  court  for  a  writ  de  lunatlco  in- 
quirendo;  the  object  being  to  determine  her 
condition  of  mind,  and,  if  found  Insanet  to 
have  a  guardian  appointed,  and  then  remove 
her  and  put  her  under  the  care  of  a  proper 
care  taker  In  a  private  house,  where  she 
would  be  comfortable.  The  petition  for  the 
writ  was  supported  by  the  affidavit  of  Dr. 
Evans,  of  the  asylum,  and  ot  Dr.  Schultes 
and  Dr.  Bauer,  of  New  York.  The  writ  was 
issued,  and  a  hearing  was  dxed  for  January 
8th,  which  >was  postponed  to  January  12th. 
The  return  recites  a  hearing  -of  January  12th 
and  16tb,  and  a  finding  that  Mary  Collins  at 
the  time  of  the  taking  of  the  inquisition  Is  of 
sound  mind.  The  Inquisition  sat  In  Jersey 
City,  and  the  complainant  was  brought  to 
Jersey  City  by  an  attendant  of  the  asylum, 
and  was  seen  by  Dr.  Converse,  the  county 
physician  of  Hudson  county,  and  Dr.  Ellng. 
the  superintendent  of  the  county  pauper  lu- 
natic asylum.  Dr.  McGlU  and  Dr.  Evans 
both  testified— the  latter  quite  positively  and 
strongly— that  she  was  not  yet'  recovered. 
The  contrary  was  testified  to  by  Dr.  Converse 
and  Dr.  King,  and  the  Jury  found  as  I  have 
stated. 

The  return  of  the  inquisition  was  confirm- 
ed, and  on  January  23,  1901,  the  complainant 
was  delivered  to  Mr.  N.,  as  her  counsel,  who 
signed  a  receipt  for  her,  and  brought  her  Im- 
mediately to  Jersey  City,  and  delivered  her 
to  the  defendant.  Miss  Toppln,  where  she  r» 
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malned  until  about  the  IStfa  day  of  July  fol- 
lowing. In  the  meantime  the  tentg  of  the 
Florida  Flats  bad  been  collected  by  the  same 
real  estate  agent  In  whose  charge  It  had  been 
pat  by  Hartln  CoIUns  In  his  lifetime.  Let- 
ten  of  administration  bad  also  been  taken 
OQt  on  his  estate  soon  after  his  decease  by 
Bobert  O.  Babbitt,  who  placed  the  affairs  of 
the  estate  In  the  hands  of  Mr.  McCrea,  of  the 
Hudson  county  bar.  On  the  Slst  of  January. 
a  week  after  her  return  from  the  asylum,  she 
executed  In  the  presence  of  the  defendant  and 
a  Mr.  Holden,  one  of  the  masters  of  this 
court,  a  most  comprehensive  and  sweeping 
power  of  attorney  to  Mr.  Robert  Davis,  of 
Jersey  City,  commonly  called  Sheriff  Davis, 
then  <dty  collector.  In  which  she  placed  under 
his  control,  as  her  agent  and  attorney,  all  her 
real  estate,  with  power  to  rent  and  deal  with 
it  In  all  respects  as  she  could  herself;  to  mort- 
gage It  for  the  purpose  of  paying  off  the  pres- 
ent mortgage,  and,  at  his  discretion,  grant, 
bargain,  and  sell  and  convey  the  same  for 
snch  price  and  at  such  terms  as  to  him  may 
seem  fit;  and  to  make  delivery  of  such  con- 
veyance In  her  name;  also  to  look  after  her 
share  of  her  husband's  estate,  and  the  large 
arrears  of  rent  of  her  share  of  the  real  estate 
taken  by  his  administrator;  also  other  rent 
moneys  accruing  due  prior  to  the  rents  men- 
tioned; also  a  claim  against  her  husband's 
estate  for  ^,000  for  money  loaned;  to  collect 
and  receive  her  share,  for  her,  of  her  rent 
moneys,  and  her  rent,  and  to  bring  suit  or 
snits  therefor,  to  give  a  quittance  and  dis- 
charge therefor,  and  to  prepare  an  Inventory 
of  her  husband's  estate;  and  to  Invest  the 
proceeds  of  those  proceedings  on  bond  and 
mortgage  on  real  estate,  and  such  other 
bonds  as  he  may  think  beet— and  then  pro- 
/:eeds:  "After  paying  over  to  me  out  of  such 
rents,  Issues  and  profits  and  said  other  mon- 
eys from  time  to  time,  not  oftener  than  once 
a  month,  snch  sums  as  I  may  need  and  re- 
quest for  my  own  purposes  and  uses,  I  ab- 
solotely  assign  to  him  my  said  share  of  the 
rent  moneys  and  claim  In  consideration  of 
one  dollar  and  other  valuable  and  sufficient 
consideration,  and  make  him  my  attorney  Ir- 
revocable to  sue  in  his  name  therefor."  On 
the  4th  of  June  she  executed  the  deed  here  In 
question,  which  was  prepared  by  Mr.  N.,  bee 
counsel,  and  delivered  to  the  defendant  At 
00  time  was  any  consideration  in  money  paid 
therefor.  She  had  several  Interviews  with 
Mr.  N.  with  regard  to  the  execution  of  the 
deed  prior  thereto— always  with,  I  believe, 
one  exception,  in  the  presence  of  the  defend- 
ant, Annie  Toppin,  and  who  was  also  pres- 
ent at  the  time  of  Its  execution. 

She  continued  to  reside  with  the  defendant 
until  about  the  15th  of  July,  1901,  when  she 
was  taken  by  the  defendant  to  a  hotel  or 
boarding  house  In  Rockaway,  on  Long  Island, 
and  left  there  alone,  without  attendance. 
Without  now  stating  what  occurred  between 
that  time  and  about  the  19th  of  August,  a 
period  which  covers  events  of  considerable 


Importance,  and  will  be  hereafter  referred  to, 
she  was  found  on  that  day,  August  19th,  by 
the  police,  wandering  about  the  dty  of  Brook- 
lyn, alone.  In  a  pitiable  condition,  and  was 
placed  in  the  station  house,  and  there  kept 
over  night  She  had  sufficient  consdonsness 
to  ask  the  police  to  telephone  to  31r.  Robert 
Davis,  at  the  dty  hall,  Jersey  City,  which 
they  did,  with  the  result  that  Miss  Lottie 
Toppin,  Bister  of  the  defendant  went  to 
Brooklyn,  and  brought  her  in  a  carriage,  and 
placed  her  In  a  private  sanitarium  for  per- 
sons laboring  under  the  effect  of  excessive 
stimulants,  somewhere  on  the  HIU  in  Jersey 
Olty.  Just  what  happened  there  does  not 
clearly  appear,  except  that  she  was  suffering 
from  mania.  The  proprietors  of  the  sani- 
tarium were  unable  to  confine  her,  and  she 
escaped  and  came  to  the  honse  of  the  defend- 
ant In  her  absence;  and  her  sister  Lottie  Im- 
mediately took  proceedings  to  have  her  com- 
mitted, August  26,  1901,  to  the  county  pauper 
asylum,  as  a  paying  patient  at  $5  a  week. 
She  sometimes  was  fed  from  the  table  of  Dr. 
King,  but  the  ondoubted  facts  are  that  she 
was  confined  in  a  room  usually  occupied  by 
pauper  patients,  without  special  attendance, 
and  received  little,  if  any,  more  attention 
than  that  of  an  ordinary  pauper.  Later  on 
her  brother  learned  of  her  condition  and  loca- 
tion, and  went  to  see  her  on  more  than  one 
occasion,  and  she  begged  to  be  taken  away. 
He  employed  counsel,  ascertained  the  con- 
veyance to  be  of  record,  and  heard  of  her  as- 
signment to  Davis,  which  was  not  recorded, 
with  the  result  that  the  bill  in  this  cause  was 
filed  on  the  6th  of  January,  1902.  It  was 
supposed  oy  counsel  that  at  that  time  she  was 
still  In  the  county  asylum,  and,  as  before 
stated,  the  answer  In  the  case  gives  the  com- 
plainant no  information  on  that  subject,  ex- 
cept to  deny  that  she  was  there.  The  re- 
sult of  the  last  visit  of  her  brother  to  her  at 
that  place  was  to  exdte  Dr.  King  to  write 
to  Mr.  Davis  that  she  should  be  taken  away, 
and  she  was  removed  December  30,  1901,  to 
a  respectable  and  comfortable  prlvrfte  asylum 
In  the  city  of  Faterson,  where  she  has  re- 
mained ever  since,  and  Is  undoubtedly  a 
hopeless  lunatic— In  fact,  quite  demented. 

This  brings  us  to  the  first  important  matter 
to  be  considered,  namely,  the  mental  capacity 
of  the  complainant  at  the  time  the  deed  In 
question  was  executed.  In  considering  this, 
we  start  out  with  the  glaring  fact  that  the 
complainant  had  been  afflicted  with  mental 
disorder  commencing  as  early,  at  least,  as 
July  1,  1899,  and  continuing  indefinitely  In 
that  year.  She  was,  as  we  have  seen,  com- 
mitted to  the  asylum  on  the  22d  of  July,  1899, 
and  was  taken  out  under  the  care  of  a  nurse, 
and  went  with  her  husband  to  Virginia  In 
the  latter  part  of  September  In  that  year, 
and  from  Virginia  went  with  him  to  Kansas 
Caty,  arriving  home  on  February  12,  1900. 
There  is  no  evidence  as  to  her  condition  dur- 
ing all  the  time  she  was  absent  from  the 
state.    The  nnrse  who  accompanied  her  was 
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not  called,  and  there  Is  very  UttJe  evidence 
us  to  her  condition  from  February  12tb,  the 
day  ot  ber  return,  until  she  ^as  recommitted 
to  the  asylum  on  the  26th  of  September, 
1800.  Some  little  time— bow  long,  it  does 
not  appear— before  she  was  so  committed  a 
second  time  to  the  asylum,  her  husband  went 
on  a  spree,  and  she  was  taken  to  the  hospital 
by  his  clerk,  Oahlll,  and  the  defendant.  The 
application  bears  the  signature  of  M.  Collins, 
but  that  was  probably  written  by  the  clerk. 
The  affidavit  to  this  commitment  made  by 
Dr.  McOlU  states  that  the  present  attack 
commenced  on  September  1st,  was  gradual, 
and  was  caused  by  "mental  worry,"  and,  as 
to  the  use  of  Intoxicants,  says,  "Moderate 
use  of  Uquor.  Lately  uses  none."  All  this 
Information  was,  of  course,  obtained  by  Dr. 
McGlll  secondhand.  She  was  at  all  times  en- 
tirely conscious,  knew  her  friends  and  her 
location,  and  liad  memory,  etc,  but  was 
mentally  unbalanced  and  subject  to  several 
delusions.  She  soon  improved  under  proper 
treatment  and  quiet  Her  delusions  began 
to  fade,  and  by  the  beginning  of  1901  had 
all,  or  nearly  all,  vanished,  and  her  mind 
became  calm  and  apparently  senalble.  This 
condition  continued  until  August,  1901,  when 
she  relapsed;  and  on  this  third  occasion  the 
relapse  was  permanent,  and  her  condition 
soon  reached  the  -stage  of  dementia. 

This  final  result  compels  us  to  look  with 
great  care  at  her  condition  during  the  period 
when  it  Is  alleged  she  was  enjoying  what  is 
called  a  "lucid  Interval,"  namely,  from  Feb- 
ruary 1  to  August  1,  1901.  It  was  during 
the  early  part  of  this  period  that  the  con- 
veyance here  In  question  was  ^exJsed  and 
completed.  In  examining  her  mental  ca- 
pacity dui'lng  that  period,  we  naturally  ex- 
pect, after  what  she  had  sufCered,  to  find  her 
mlud  more  or  less  enfeebled  in  all  direc- 
tions, but  especially  in  the  exercise  of  the 
higher  mental  function  of  reason  and  Judg- 
ment. And  we  must  bear  in  mind  that  a 
person  may  be  quite  capable  of  transacting 
the  ordinary  routine  business  affairs  of  life 
with  accuracy  and  safety,  and  yet  not  quite 
capable  of  taking  care  of  himself  or  herself 
In  more  Important  and  weighty  matters,  re- 
quiring careful  examination  and  discernment, 
Judicious  consideration,  and  sound  Judgment. 
Hence  we  may  very  well  believe  that  the 
complainant  was  quite  capable  of  receiving 
her  rents  from  the  real  estate  agents  In 
charge  of  her  property,  and  disbursing  It 
with  safety  in  the  supply  of  her  own  needs 
and  the  gratification  of  her  benevolent  and 
friendly  feelings,  and  yet  conclude  that  she 
was  incapable  of  making  a  complete  and 
final  disposition  of  her  property,  such  as  is 
here  in  question.  This  distinction  was  well 
understood  by  some  of  the  learned  physi- 
cians who  assisted  me  with  their  opinions. 
Commencing  with  Dr.  Evans,  of  the  asylum, 
who  is  expert,  of  course,  in  these  matters, 
and  who  had  seen  very  much  more  of  the 
complainant  than  any  of  the  others;  he  testi- 


fied that  on  her  second  commitment  In  1900 
her  condition  was  more  pronounced  and  her 
Insanity  more  fully  developed  than  on.  her 
first  And  I  here  mention  a  rather  import- 
ant symptom,  stated  by  the  doctor,  namely, 
her  great  generosity  to  all  those  around  her 
who  humored  her  and  obeyed  her  behests, 
and  great  aversion  to  those  who  In  any  way 
opposed  her  wishes.  As  to  her  mental  con- 
dition on  January  12,  1901,  when  he  testi- 
fied before  the  inquisition  at  Jersey  Qty,  and 
on  January  23,  1901,  when  she  was  delivered 
by  him  to  Mr.  N.,  he  swears  that  she  was 
not  In  his  opinion,  competent  to  transact 
important  business.  He-  swears  she  had  no 
lucid  Intervals  while  under  his  care;  that 
she  might  have  periods,  as  she  did  while  in 
the  Institution,  when  she  was  clearer,  calmer, 
and  better  able  to  understand  the  situation, 
but  he  had  never  seen  her  when  she  was  in 
the  possession  of  her  faculties.  He  swears: 
"She  was  thoroughly  unstable  and  unreliable 
In  anything  that  pertained  to  important  busi- 
ness transactions,  the  last  time  I  saw  her. 
Q.  Vou  didn't  think  it  was  a  hopeful  case? 
A.  I  didn't  look  upon  it  as  a  hopeful  case. 
I  looked  upon  it  as  one  of  those  cases  that 
might  improve,  but  she  would  never  have 
perfect  mental  stability.  •  ♦  •  Q.  When 
she  took  a  fancy,  she  would  give  anything? 
A.  And  it  didn't  take  long  to  take  a  fancy, 
either.  Q.  In  your  opinion,  was  she  safe 
custodian  of  her  own  property?  A.  In  my 
opinion,  she  was  not— one  of  the  most  un- 
safe persons  that  has  ever  come  under  my 
care."  And  he  declares  that  such  was  her 
condition  when  she  was  before  the  conunis- 
slon  in  Jersey  City,  and  when  she  left  the 
asylum.  At  the  same  time  he  swears  that  a 
casual  observer  or  an  inexperienced  physician 
might  upon  a  single  examination,  have  pro- 
nounced her  sane.  Pressed  on  cross-exam- 
ination, he  said:  "Alcohol  might  have  been 
the  immediate  cause  of  an  outbreak,  but  the 
foundation,  the  basis,  the  predisposing  cause 
of  it  all,  was  an  unstable  and  diseased  bal- 
ance of  the  central  nervous  system." 

I  now  come  to  the  evidence  of  Dr.  John 
D.  McOill,  a  well-known  physician  of  high 
standing  in  Jersey  City,  who  had  been  a 
sort  of  family  physician  for  the  complain- 
ant and  her  husband.  He  was  first  called 
In  and  saw  her  several  times  in  July,  1899, 
before  she  was  first  taken  to  the  asylum, 
and  considered  her  unsafe,  and  advised  that 
she  be  sent  to  the  asylum.  He  did  not  see 
her  from  that  time  until  a  little  over  a  year 
later,  to  wit  September  26,  1900.  He  then 
found  her  in  the  same  condition  she  previ- 
ously was — suffering  from  mania,  with  de- 
lusions. '  He  next  saw  her  In  January,  1901, 
at  the  time  she  was  at  the  Washington  Hotel 
in  Jersey  City,  and  the  lunacy  commission 
was  in  session.  He  said  that  she  then  ap- 
peared much  'improved  over  what  he  had 
seen  before,  and  apparentiy  in  possession  of 
her  normal  faculties;  that  she  answered 
his  questions  coherentiy  and  rationally;  and 
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tba£  Ilia  conclQBlai  as  to  ber  condttton  was 
tbat  "Bbe  had  a  Incid  interral  In  the  course 
of  ber  disease,  mania,  wblcb  I  regarded  as 
.more  or  less  chronic,  with  periods  of  where 
tbe  disease  would  be  in  abeyance,  In  which 
8be  woold  be  apparently  in  normal  condi- 
tion." He  says:  "She  was  apparently  in 
inch  normal  condition,  and,  to  a  person  ab- 
solately  Ignorant  of  her  history,  and  to  a 
person  abscdntely  ignorant  of  morbid  psy- 
ebology,  she  would  be  apparently  sane.  Q. 
A8  a  matter  of  fact,  what  did  you  think 
about  her  condition?  A.  She  was  apparent- 
ly at  that  time  sane.  My  opinion  was  that, 
while  apparently  sane,  her  mind  was  not 
competent  for  the  purpose,  we  will  say,  of 
testamentary  capacity  —  anything  of  that 
Und;  that  Is,  she  hadn't  a  truly  psychologic- 
al mind.  Q.  Wasn't  fit  to  attend  to  busi- 
oessT  A.  She  would  not  have  a  rational  un- 
derstanding or  knowledge  of  her  aSalrs;  or 
a  rational  conception  of  their  disposal"  On 
cross-examination,  asked  in  regard  to  the 
effect  of  alcohol,  he  says  he  recollects  that 
on  tbe  second  occasion  alcobol  was  some- 
what of  a  factor,  and  that  worry  over  ber 
bntband'a  condition  was  also  a  factor.  "I 
tbink  very  possibly  that  both  of  these  were 
factors  in  causing  this  outburst."  But  fur^ 
ther  pressed,  he  says:  "I  would  say  em- 
phatically here  tbat  I  didn't  then,  nor  don't 
now,  consider  that  that  was  a  case  of  alco- 
bollsm  or  alcoholla.  I  considered  tbat  that 
was  a  case,  pure  and  simple,  of  mania;  that 
tbe  use  of  alcobol  and  mental  anxiety  over 
ber  husband's  condition  may  have  been  fac- 
tors, but  tbe  disease  itself  produced  her 
mania,  accompanied  with  delusions,  show- 
ing that  it  was  true  aberration  of  tbe  mind." 
And  be  said  he  could  not  say  truthfully  that 
he  considered  this  lady  had  a  stable  mind 
at  any  time.  And  further  on  he  says  "that, 
while  she  might  have  enjoyed  lucid  inter- 
vals, she  was  not  fit  to  transact  Important 
business."  Further  be  states  that  ber  con- 
dition was  such  at  the  time  he  saw  ber  at 
tbe  Washington  Hotel,  In  January,  1901,  that 
ber  becoming  insane  afterwards  was  what 
he  might  expect — ''She  might  have  been  In- 
sane a  half  hour  after  I  left  berf  and  be 
(wears  tbat  it  was  his  opinion  tbat  be  could 
Dot  believe  that  she  was  competent  for  tes- 
tamentary capacity.  And  he  gives  his  con- 
ception of  what  testamentary  capacity  is, 
and  tbat.  In  his  opinion,  from  the  first  time 
he  committed  her  to  the  asylum  she  never 
bad  testamentary  capacity;  and  be  said 
tbls:  "A  person,  to  comprehend  tbe  nature 
of  a  will,  or  anything  of  that  kind,  must 
have  what  might  be  called  'psychic  logic' 
A  person  like  Mrs.  Collins,  after  she  devel- 
oped mania,  never  had  tbe  necessary  psychic 
logic  to  comprehend  a  will.  There  is  a  dif- 
ference between  tbe  nerve  centers  and  tbe 
brain — between  the  ordinary  effect  of  so- 
called  memorisslng  centers,  where  memory 
plays  an  important  part  in  tbe  action  of 
tte  IndfvidnaL  Tbat  la  one  thing,  and'  re- 
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quires  a  lower  rate  of  mental  power.  Mow, 
the  higher  rate  of  mental  iMwer,  using  judg- 
ment located  in  tbe  higher  intellectual  cen- 
ters, in  a  condition  of  this  kind,  would  be 
blunted  and  impossible  to  use  normally,  aa 
it  would  in  a  perfectly  sabe  person.  .That 
is  my  idea  of  it"  And  asked  this  question: 
"Q.  Co  you  mean  to  say  that  on  tbls  day, 
when  you  talked  with  ber  at  tbe  Washing- 
ton Hotel,  if  she  had  Intetided  to  draw  a 
will  on  that  day,  that  she  could  not  have 
comprehended  the  nature  of  a  will?  A.  I 
think  not  That  Is  my  opinion.  Q.  Nor  tbe 
persons  upon  whom  she  wished  to  bestow 
ber  bounty?  A.  I  would  distrust  it  Q. 
What  would  lead  you  to  distrust  It?  A. 
Simply  my  experience  In  the  study  of  the 
disease,  and  her  history  in  connection  with 
that  disease.  Her  condition  was  one  of  re- 
curring attack  of  active  mania,  and  then 
apparently  lucid  Intervals." 

Afterwards  Dr.  McGlll  was  recalled,  and  I 
put  to  him  the  categorical  question  found  in 
the  opinion  of  Justice  Klrkpatrlck  in  Den  v. 
Vandeve,  6  N.  J.  Law,  'eel,  •662,  •663,  which 
since,  as  I  understand  it  has  been,  In  sub- 
stance, adopted  by  tbe  Court  of  Errors  and 
Appeals  in  tbe  recent  case  of  Thorp  v. 
Smith.  63  N.  J.  Eq.  -70,  61  Atl.  437,  The 
question  I  put  was,  did  she,  the  last  time  be 
saw  ber,  have  a  "mind  capable  clearly  to  dis- 
cern and  discreetly  to  Judge  of  all  those 
things  and. all.  those  circumstances  which  en- 
ter into  tbe  nature  of  a  rational,  fair,  and 
Just  testament?"  And  be  answered  in  tbe 
negative,  and  said,  "She  could  not  clearly 
discern  or  discreetly  Judge."  The  same  ques- 
tion was  afterwards  put  to  Dr.  Evans,  and 
produced  a  similar  answer;  and  be  was  asked 
particularly  as  to  whether  he  distinguished 
between  tbe  ordinary  faculties  of  memory 
and  perception,  and  the  higher  faculty  of 
Judgment,  which  includes  balancing  and 
weighing,  and  he  said  he  did;  an^  then  he 
was  asked  "whether,  from  ber  previous  his- 
tory, and  nature  of  the  disease  with  which 
she  was  afQlcted,  it  was  probable  that  she 
could  ever  attain  a  degree  of  Judgment  tbat 
would  enable  her  to  transact  important  busi- 
ness, including  tbe  value  of  ber  property, 
and  to  know  what  was  best  to  do  with  it" 
And  bis  answer  was  tbat  be  did  not  believe 
it  then,  and  he  has  no  reason  to  change  bis 
opinion,  that  "her  mind  was  of  such  an  un- 
certalfl  character— her  equilibrium  was  seri- 
ously disturbed  by  the  disease,  such  mental 
disease  known  as  insanity,  unsound '  mind, 
mental  derangement  and  so  on— was  so  un- 
balanced, and  so  uncertain  In  its  character 
anh  Its  movements,  and  its  manner  of  ap- 
proaching a  subject  in  Its  various  parts,  and 
coming  to  a  conclusion  and  Judgment,  that 
she  was  incapable  of  arriving  at  a  logical 
and  clear  Judgment  upon  any  subject  of 
great  Importance,  such  as  entering  Into  a 
large  business  transaction  that  is  out  of  the 
ordinary,  trifling  character,  such  as  becomes 
routine  in  a  person's  life,  and  even  a  persoq, 
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a  senile  dement,  may  carry  on  In  a  mechan- 
ical way." 

We  come  now  to  the  evidence  of  Dr.  Con- 
rerse,  county  physician,  and  Dr.  King,  super- 
intendent of  the  county  lunatic  asylum,  which 
is  relied  upon  to  sustain  the  complainant's 
mental  balance. 

Dr.  Converse  swears  that  he  had  an  Inter- 
view with  her  at  the  Hotel  Washington,  Jer- 
sey City,  on  the  occasion  of  the  lunacy  In- 
quisition, and  that  he  had  a  list  of  the  delu- 
sions under  which  she  had  labored  while  In 
the  asylum,  furnished  by  Dr.  Evans  to  Mr. 
N.,  and  found  that  her  delusions,  so  far  as 
tbey  were  contained  in  the  list,  bad. vanished, 
and  be  thought  that  she  conducted  herself 
in  a  perfectly  natural  manner,  and  he  saw 
no  evidence  of  Insanity  at  that  time.  Then 
asked  by  counsel  of  defendant:  "Then  the 
opinion  that  you  formed  was  what?  A.  Waa 
that  she  was  in  a  condition  that  was  normal 
of  health  at  that  time.  Q.  And  as  to  en- 
gaging In  any  business  transaction,  and  un- 
derstanding the  nature  of  that?  A.  That  la 
not  a  medical  question,  I  should  think.  Q. 
by  the  Court:  Did  you  occupy  yourself  with 
that  thought  at  all?  A.  No,  sir;  I  did  not. 
Q.  by  the  Court:  Tou  didn't  examine  her 
vrlth  a  view  to  see  whether  she  could  trans- 
act important  business?  A.  No,  sir;  I  ex- 
amined her  to  see  whether  she  was  Insane, 
In  the  sense  that  she  ought  to  be  kept  In  an 
asylum,  or  not.  Q.  And  the  conclusion  you 
came  to—  A.  Was  that  she  was  as  well  able 
to  be  out  at  that  time  as  she  ever  was,  prob- 
ably." He  next  saw  her  at  the  Snake  Hill 
Pauper  Asylum  on  August  28, 1901.  He  does 
not  attempt  to  account  for  the  change  in  her 
between  the  time  he  saw  her  In  January  at 
the  Hotel  Washington  and  the  next  August 
at  the  Snake  Hill  Hospital.  In  answer  to  a 
pointed  question,  he  says:  "I  don't  account 
for  it  at  all.  I  don't  try  to  account  for  it. 
It  was  an  observed  fact.  I  saw  there  was  a 
change.  Q.  Whether  It  was  the  natural 
growth  of  the  disease?  A.  I  think  It  was 
due  to  natural  development  of  the  disease." 
The  Inference  I  draw  from  the  evidence  of 
this  witness  Is  that  she  was,  at  the  time  he 
saw  her  at  the  Hotel  Washington,  still  af- 
flicted with  mental  disease,  which  finally  de- 
veloped Into  settled  Insanity,  and,  further, 
that  his  avoiding  the  question  of  business 
capacity  is  significant,  to  say  the  leaat. 

Dr.  King,  superintendent  of  the  pauper  in- 
sane asylum,  swears  that  he  went  with  Mr. 
N.  and  Ex-SherUr  Helntze  to  Morris  Plains 
to  see  the  complainant  some  time  early  In 
January,  1901,  a  short  time  before  the  sitting 
of  the  inquisition;  that  he  had  a  list  of  her 
delusions,  and  questioned  her  about  them, 
and  found  she  had  every  appearance  of  a 
person  who  was  at  that  time  restored  to 
mental  soundness,  but  at  the  same  time 
recollected  that  the  delusions  did  exist  at  one 
time.  She  was  conscious  that  her  mind  at 
one  time  was  not  right,  but  she  thought 
then  that  she  was  better.    Next  he  saw  her 


at  the  Hotel  Washington  on  the  occasion  of 
the  inquisition,  and  said  that  he  again  ex- 
amined her  on  her  delusions,  and  found  that 
they  had  vanished,  and  that  she  had  every 
appearance  at  that  time  of  a  person  who 
was  of  sound  mental  health.  This  question 
was  put  to  hln\:  "In  your  opinion,  was  she 
capable  of  transacting  business  and  under- 
standing business  transactions?  A.  I  thought 
so;  yes,  sir."  Then  the  next  time  he  saw 
her  was  when  she  was  brought  to  the  Snake 
Hill  Asylum.  He  says,  in  answer  to  a  ques- 
tion put  by  the  court  on  the  subject  of  the 
effect  of  drink,  viz.:  "If  her  mental  disorder 
was  due  to  too  much  drink,  you  would  ex- 
pect she  would  get  well,  wouldn't  you,  aftt-r 
the  drink  was  taken  away?  A.  Yes,  sir.  Q. 
by  the  Court:  But  she  has  not?  A.  She  has 
not.  Q.  by  the  Court:  The  evidence  here 
to-day  satisfies  my  mind,  up  to  date,  subject 
to  what  may  be  said,  that  it  Is  progressing 
and  running  into  dementia.  Now,  what  ef- 
fect does  that  have  on  your  diagnosis  of  the 
original  cause?  A.  The*  only  eifect  was  she 
has  had  two  previous  attacks  of  this  disease, 
and,  of  course,  any  person  going  through  any 
state  of  mental  excitement  like  that,  tbey 
are  more  or  less  Injured.  One  attack  is  going 
to  hurt  anybody,  and,  if  they  have  two  at- 
tacks or  three  attacks,  then  there  will  be  a 
brain  lesion,  superinduced  by  that  condition. 
Q.  by  the  Court:  Now,  your  notion  is  that 
!  there  was  a  brain  lesion,  already  due  to  the 
I  two  attacks  She  had  before  you  saw  her  at 
the  Washington  Hotel— more  or  less  brain 
lesions,  there  must  have  been?  A.  I  think 
there  is  a  brain  lesion  now.  Q.  by  the  Court: 
No;  but  at  that  time  there  was  a  brain 
lesion?  A.  When  I  examined  her  at  the  in- 
quisition." But  afterwards  he  declined  to  ad- 
mit that  he  thought  there  was  a  brain  lesion 
at  the  time  he  saw  her  at  the  Washington 
j  Hotel.  However,  the  force  and  effect  of  this 
witness'  evidence,  so  far  as  It  goes,  is  much 
affected  by  what  I  am  satisfied  he  afterwards 
stated  about  the  case. 

Mr.  Kenny,  the  complainant's  brother,  did 
not  hear  of  his  sister's  conflnemont  In  the' 
Snake  Hill  sanitarium  until  several  weeks 
after  she  had  been  there,  and  then  only  by 
accident.  As  soon  as  practicable  after  learn- 
ing her  whereabouts,  he  called  there  with  a 
friend— a  Mr.  Frank— and  saw  his  sister.  She 
knew  him,  was  delighted  to  see  him,  put  her 
arms  around  his  neck  and  kissed  him,  and 
begged  to  be  taken  away.  He  had  not  then 
heard  of  the  conveyance  here  in  question, 
but  immediately  sought  Mr.  McCrea,  whom 
he  had  met  In  connection  with  the  adminis- 
tration of  Martin  Collins'  estate,  and  with 
him  concerted  measures  for  the  relief  of  his 
sister.  Of  course,  the  money  question  was 
important  In  that  connection,  and  the  record 
of  the  conveyance  was  found.  Mr.  Kenny 
then  again  visited  the  asylum  with  his  friend 
Mr.  Frank,  and  again  had  an  Interview  with 
his  sister  in  her  room.  After  he  came  there- 
from, be,  in  the  presence  of  Mr.  Frank,  fell 
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Into  conTeraatlon  ^fb  Dr.  King  about  bis 
sister's  condition,  and  the  deed  of  convey- 
ance of  which  he  had  learned  aince  bis  pre- 
vloos  visit.  Dr.  King  said  to  Kenny  with 
regard  to  his  sister's  mental  condition,  as 
both  Kenny  and  Frank  testified,  "I  thought 
yon  were  wrong,  but  I  see  you  were  right" 
Ajkt  with  regard  to  the  deed  he  said,  "I 
don't  see  how  the  verdict  can  stand.  It  Is 
impossible."  Dr.  King  denies  this  conversa- 
tion, but  I  see  no  reason  to  doubt  Its  truth. 
Mr.  Frank  seemed  to  be  a  decent  artisan, 
and  I  think  neither  Kenny  nor  he  were  capa- 
ble of  manufacturing  such  a  story. 

Dr.  King  was  not  examined  as  to  her  tes- 
tamentary capacity,  and  It  does  not  appear 
that  when  he  saw  her  at  Morris  Plains,  or 
at  the  Hotel  Washington,  Jersey  City,  that 
he  arrived  at  the  conclusion  that  she  had  at- 
tained any  more  than  ttiat  degree  of  mental 
calmness  which  rendered  It  proper  that  she 
should  be  at  large. 

This  review  of  the  medical  evidence  tends 
clearly  to  establish  the  position,  In  connection 
with  the  admitted  facts  of  the  case,  that  the 
complainant  did  not  have,  when  she  was  dis- 
charged from  the  asylum  the  last  time,  that 
degree  of  mental  capacity  which  Is  sufficient 
to  sustain  a  transaction  like  that  here  In 
question.  And  light  here.  In  confirmation  of 
that  view,  and  as  evidencing  a  self-consdous- 
neas  on  her  part  that  she  was  not  fit  to  at- 
tend to  business,  we  have  tbe  remarkable 
power  of  attorney  and  assignment,  of  which 
I  have  already  spoken,  executed  within  a 
week  after  her  return  from  the  asylum  the 
last  time.  It  was  well  remarked  by  counsel 
for  the  complainant  that  the  power  which 
she  gave  by  this  Instrument  to  Mr.  Davis 
over  her  property  was  greater  than  that  of  a 
guardian  appointed  by  the  court  after  an  In- 
quisition finding  her  not  of  sound  mind.  But 
It  is  said  that  her  mental  condition  Improved 
after  tbe  date  of  that  Instrument,  and  that 
by  the  time  this  deed  was  executed  she  was 
of  complete  mental  soundness.  Evidence  to 
that  efTect  is  given  by  Mr.  N.  and  other  In- 
expert witnesses,  and  Is  entitled  to  weight  on 
the  main  question.- 

With  regard  to  the  theory  of  the  defendant 
that  tbe  complainant's  Insanity  was  due  to 
drink,  there  is  a  piece  of  evidence  in  the 
case  that  is  quite  significant  It  appears 
that  Mr.  OBhIlI,  Collins'  superintendent  at  the 
abattoir,  bad  a  draft  for  $500  drawn  on  the 
concern  by  Mr.  Collins  at  Kansas  City  early 
in  February,  1900,  and  became  convinced 
that  Mr.  Cbllins  was  on  one  of  bis  sprees 
there,  and  Immediately  took  the  responsi- 
bility of  going  out  to  Kansas  City  and  look- 
ing .ifter  him.  He  swears  that  he  found  him 
and  his  wife  there,  both  drunk;  that  he  by 
strategy  managed  to  get  them  on  tbe  train, 
and  to  get  them  to  Jersey  City;  that  they 
both  drank  all  the  time  on  the  two-days,  or 
more.  Journey,  and  were  continuously  drunk. 
Now,  It  appears  from  the  evidence  of  the 
Misses  Toppln  that  the  complainant  was  en- 


tirely in  her  right  mind  the  erenlng  after 
her  arrival,  and  tbe  next  day,  when  she  went 
shopping  with  Lottie  Toppln  In  New  York, 
and  bought  certain  furs  which  figure  in  the 
case.  Although  no  direct  evidence  upon  tbe 
subject  Is  given,  if  the  intimacy  which  la 
claimed  by  the  defendant  and  her  sister  ex- 
isted with  the  complainant  they  must  have 
bad  an-  opportunity  to  observe  and  know  If 
this  severe  spree  which  she  had  with  her 
husband  in  any  wise  afCected  her  mind,  and, 
if  such  has  been  the  case,  It  seems  fair  to 
presume  that  evidence  would  ,have  been  giv- 
en on  that  subject;  but,  so  far  as  tbe  evi- 
dence shows,  it  had  no  such  effect  and  she 
remained  at  home  until  her  husband  got  on 
a  spree  the  next  September,  and  while  be 
was  off  from  home  on  this  spree  she  was 
taken  to  the  asylum  by  Mr.  Cahlll  and  the 
defendant. 

The  naturalness  of  the  disposition  which 
she  made  of  her  property  by  the  two  in- 
struments is  attempted  to  be  sustained  by 
proof  that  at  the  time  the  deed  was  made 
she  had  a  violent  dislike  and  distrust  of  her 
brother,  and  had  declared  that  he  should 
not  have  one  cent  of  her  property.  And  I 
think  It  worth  while  to  deal  with  that  suIki 
Ject  at  this  stage  of  the  discussion.  The  fact 
Is  that,  although  by  the  prosperity  of  her- 
self and  her  husband  she  had  attained  to  a 
style  of  living  quite  superior  to  that  of  her 
brother,  yet  her  natural  affection  for  bim, 
and  the  usual  intimacy  between  brother  and 
sister,  seems  not  to  have  abated.  It  is  quite 
clear  that  they  were  on  intimate  terms,  and 
that  she  had  the  kindliest  feeling  toward 
him  and  his  wife  and  children.  Bat  when 
her  husband  finally  was  advised  by  Dr.  Mc- 
OIIl,  in  July,  1899,  that  she  must  be  con- 
fined in  a  hospital,  ber  'husband  called  on  his 
brother-in-law,  Kenny,  and  asked  him  to  as- 
sist him  in-  that  matter,  and  Kenny  did  so. 
He  first  sent  his  wife  over  to  Collins'  bouse 
in  tbe  morning  of  a  Wednesday,  and  he  fol- 
lowed after  he  had  finished  bis  day's  work, 
and  left  his  wife  there  and  returned  to  bis 
home,  and  then  the  nest  Saturday  went  with 
his  sister  and  his  wife  and  Mr.  Collins  to  the 
asylum  at  Morris  Plains.  Collins  afterwards 
told  Kenny  (so  Kenny  swears)  that  bis  wife 
was  displeased  with  ber  brother  because  he 
(Collins)  had  laid  the  blame  of  taking  her  to 
the  asylum  on  Kenny,  in  order  to  shift  it 
from  his  own  shoulders;  and  here  is  the 
first  start  of  any  feeling  on  the  part  of  the 
complainant  against  her  brother.  He  went 
once  or  twice  while  she  was  at  the  asylum 
on  this  -first  occasion  to  visit  her,  and  his 
wife  also  went  there.  She  was  anxious  to 
be  removed,  and  Kenny  sympathized  with 
her  and  requested  her  husband  to  remove 
ber,  which  he  promised  to  do,  but  hesitated 
and  iMstponed  action.  Kenny  persisted  in 
urging  her  removal,  and  finally  succeeded  in 
procuring  Collins  to  take  her  home  and  go 
on  the  visit  to  Tlrglnla  and  the  Journey  In 
tbe  Southwest  and  West    It  does  not  ap- 
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pear  that  either  Kenny  or  his  wife  saw  her 
after  she  came  back  from  the  South;  nor  did 
he  know  of  her  being  taken  to  the  asylum 
on  the  26th  of  September,  1900,  until  he 
learned  It  15  days  later,  at  the  side  of' her 
husband's  deathbed.  He  and  his  family  were 
smnmoned  to  come  to  Collins'  house  the  day 
before  he  died.  He  (Kenny)  went  on  the 
afteru6on  of  the  lOtb,  as  OolUns  died  early 
on  the  morning  of  the  11th.  His  wife  and 
two  of  his  children  came  the  afternoon  of 
the  11th,  and  all  stayed  at  the  house  until 
after  the  funeral.  There  seems  to  have  been 
a  continual  wake  from  the  time  the  corpse 
was  prepared  for  burial  until  the  funeral  took 
place.  The  house  was  full  of  people  most 
of  the  time,  and  was  left  In  a  state  of  de- 
cided disorder.  Sheriff  Darla,  who  was  a 
friend  of  Collins,  took  the  precaution  to 
have  the  chief  of  police  send  a  couple  of 
policemen  to  the  house  to  take  charge  of  It 
as  the  funeral  cortege  left  the  house,  and  no 
person  was  permitted  to  enter  It  afterwards 
unto  It  was  taken  charge  of  by  the  admin- 
istrator of  Martin  Collins.  The  result  was 
that  Mr.  Cblllns'  nieces,  the  daughters  of  his 
sister  Mrs.  Burger,  were  prevented  from  get- 
ting possession  of  some  outside  wraps  which 
the.y  bad  left  in  the  house  when  they  started 
for  the  funeral.  I  mention  this  at  this  time 
because  it  has  considerable  Importance  on 
the  question  which  I  am  now  considering. 

Among  those  who  were  at  the  house  dur- 
ing the  period— that  is,  from  the  death  to 
the  burial  of  Martin  Collins— were  both  the 
Misses  Toppln  and  other  Intimate  friends 
and  employes  of  Mr.  Collins.  On  that  occa- 
sion Mr.  Kenny  learned,  as  we  have  seen, 
that  tils  sister  was  again  in  the  asylum,  and 
as  soon  thereafter  as  he  could  afford  to 
leave  his  work  he  went  to  see  her  at 
Morris  Plains.  His  wife  also  visited  her 
there  from  time  to  time.  She  knew  them 
all,  and  was  extremely  anxious  to  be  dis- 
charged from  her  present  confinement;  but 
to  the  opinion  of  everybody  at  that  time— 
the  month  of  November— she  was  tmflt  to 
come  out.  Miss  Toppln,  the  defendant,  also 
visited  her  from  time  to  time.  Her  brother 
promised  to  do  what  he  could  to  get  her  out, 
and  It  appears  by  the  affidavits  annexed  to 
the  petition  for  the  Inquisition  of  lunacy 
that  he  sent  two  New  York  experts  out  there 
to  see  her,  and  they,  as  well  as  Dr.  Evans, 
the  physician  In  charge,  agreed  that  she  was 
unfit  to  be  removed.  He  then  consulted  Mr. 
McCrea,  who  was  acting  as  administrator 
of  her  husband.  Mr.  McCrea  went  to  see 
her,  and  the  plan  was  devised  of  having 
an  Inquisition  of  lunacy  sit  upon  her,  and, 
if  found  Insane,  have  a  guardian  appointed, 
who  would  have  power  to  remove  her,  which 
It  is  hardly  necessary  to  say  her  brother  or 
any  other  person  had  not.  I  find  that  the 
Inspection  of  the  two  New  York  doctors  was 
made  on  October  25th,  only  13  days  after 
the  death  of  Mr.  Collins;  that  the  affidavit 
Of  Dr.  Evans,  annexed  to  the  petition,  was 


made  on  the  10th  of  December,  and  that 
of  Mr.  Kenny  on  the  15th  of  December; 
that  the  petition  was  filed  and  an  order  for 
a  commission  made  on  the  17th  of  Decem- 
ber. The  commission  was  Issued  on  the 
19th.  The  warrant  by  the  commissioners 
to  the  sheriff  was  dated  on  the  21st  of  De- 
cember, returnable  on  the  8th  of  January, 
and  afterwards  postponed  to  January  12th, 
and  on  December  26th  notice  of  the  com- 
mission was  served  on  the  lunatic,  and  the 
commission  sat  on  the  12th  and  16th.  Dur- 
ing all  this  time,  of  course,  the  result  of  the 
treatment  and  regimen  at  the  asylum  bad 
the  effect  of  ameliorating  the  symptoms  of 
her  disease. 

Now,  it  Is  impossible  for  anybody  to  Imag- 
ine any  kinder  and  more  rational  proceed- 
ing to  be  taken  by  the  brother,  under  those 
circumstances,  than  what  he  did  take.  If 
she  was  found  sane  by  the  commission,  then 
she  would  be  entitled  to  be  released.  If,  on 
the  contrary,  she  was  found,  as  all  the  doc- 
tors supposed  her  to  be.  Insane,  then  a 
guardian  would  be  appointed,  who  w6nld 
have  power  not  only  to  take  her  out  of  the 
asylum,  but  to  use  the  Income  of  the  estate 
in  supporting  her  comfortably  in  a  proi)er 
manner.  The  defendant.  Miss  Toppln,  was 
visiting  the  asylum  frequently,  and  she  came 
there  after  the  service  of  the  notice  on  the 
complainant,  and  took  that  notice  to  Jersey 
City  and  handed  It  to  Sheriff  Dtivls,  who 
Immediately  employed  Mr.  N.  to  defend  the 
complainant  before  the  commission.  Mr.  N. 
visited  the  asylum  wtth  Dr.  King  and  Bx- 
SherifT  Heintze,  with  the  result  before  stat- 
ed. Mr.  N.  and  Miss  Toppln  both  swear 
that  the  complainant  was  very  bitter  against 
her  brother,  and  charged  him  with  being 
the  cause  of  her  being  detained  in  the  asyl- 
um. And  Mr.  N.  says  that  he  reasoned  with 
her  somewhat  on  the  subject,  and  said  that 
she  ought  not  to  be  too  sure  of  that,'  etc.; 
but  it  does  not  appear  that  he  used  those 
arguments  which  it  is  to  be  presumed.  If 
she  was  in  her  right  mind,  would  have  con- 
vinced her  of  her  error,  namely,  that  the 
proceeding  taken  by  her  brother  was  a  prop- 
er and  kind  proceeding,  and  one  that  would 
result  in  her  release,  and  in  fact  was  the 
only  mode  of  releasing  her,  except  a  habeas 
corpus.  And  the  fact  that  she  retained  that 
dislike  of  her  brother  In  the  face  of  what- 
ever attempts  Mr.  N.  made  to  rectify  her 
on  that  subject  seems  to  me  to  be  an  Indica- 
tion of  an  unsound  mind,  however  natural 
it  may  be  for  a  person  whose  mind  was 
slightly  disturbed.  Her  brother  was  at  the 
inquisition  only  one  day,  but  she  did  not  see 
him,  as  she  was  not  taken  before  the  Jury. 
At  the  finish  of  the  Inquest  she  was,  as  I 
have  said,  taken  back  tO'  Morris  Plains,  and 
then  brought  down  again  on  the  23d  of  Jan- 
uary, and  went  Immediately  to  live  with  the 
defendant.  Miss  Toppln,  In  her  house,  with 
her  family,  composed  of  her  mother  and  her- 
sell  and  one  or  two  alstera. 
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Now  comes  the  moit  painful  part  of  the 
case.  On  the  26th  of  January  Mr.  Kenny 
received  at  hla  house,  In  New  York  Caty,  a 
letter  dated  on  the  25th  of  January,  written 
In  lead  pencil.  In  a  female  handwriting,  and 
evidently  that  of  a  person  somewhat  skilled 
with  the  pen,  hut  not  in  the  use  of  Eng- 
lish.   It  la  In  these  words: 

"Jersey  City,  Jan.  26,  1901. 
lb.  Kenny. 

"loor  Bister  Mrs.  Kartln  Collins  is  home 
since  Tuesday.  I  have  been  to  my  dear  bu»- 
band's  grave  and  my  dear  good  friends  picket 
a  beantifn]  spot  for  him  which  gladdened 
my  heart  and  to  think  they  thought  of  me 
when  I  was  in  that  terrible  place  I  went  to 
my  boose  to  get  my  furs  that  was  hanging 
on  tbe  gas  jet  in  my  close  room  and  my  muft 
was  in  the  box  in  the  closet  and  they  are 
no  more  to  be  found  and  youvb^rlpg  charge 
ot  the  house  I  ask  yon  if  you  know  anything 
abont  them  if  you  do  let  me  know.  I  have 
tbree  wltnes  to  prove  they  saw  them  there. 

"If  you  don't  let  me  know  I  will  see  fui^ 
ther  I  won  one  case  and  I  wiU  win  this  no 
move  from  Mrs.  Martin  Collins. 

"Send  answer  to  Mrs.  Martin  Collins,  124 
Sossez  street,  Jersey  City,  N.  J." 

This  letter  Is  not  in  the  handwriting  of 
SIis.  Collins,  nor  Is  it  In  the  handwriting  of 
tbe  defendant;  but  that  It  was  written  at 
the  defendant's  bouse,  and  that  either  Mrs. 
Collins,  or  some  one  who  knew  all  the  cir- 
cmnatances,  was  the  author  of  it,  there  can 
be  no  doubt  .The  defendant  disclaims  all 
knowledge  of  it.  Her  sister  Lottie  was  not 
Inquired  of  on  the  subject 

Tbe  allusion  to  the  furs  opens  up  quite  a 
sobject  It  is  testified  to  by  Miss  Lottie 
Toppin  that  on  the  day  after  the  complain- 
ant's retnm  with  her  husband  from  Kansas 
City,  at  the  end  of  the  Journey  which  suc- 
ceeded her  first  Incarceration,  to  wit,  on  the 
13th  day  of  February,  1900,  she  had  been 
stepping  overnight  with  the  complainant  at 
tiie  complainant's  house;  that  her  husband 
gave  her  $100  to  go  shopping  with,  and  that 
■he  and  Miss  Lottie  went  to  New  York  shop- 
ping, and,  among  other  things,  bought  a  fur 
nrnfr  and  a  fur  tippet  and  that  the  com- 
plainant wore  them  home;  that,  when  the 
season  came  for  storing  her  furs,  she  stored 
only  her  fur  Jacket— kept  at  home  this  tippet 
and  tbe  mntt;  and  that  they  were  in  the 
boose  at  the  time  of  the  death  and  funeral 
of  Martin  Collins.  No  other  person  except 
the  defendant  saw  them  on  that  occasion. 
Tbe  defendant  swears  that  the  muff  was  In 
a  mnff  box,  with  the  lid  off,  standing  on  a 
tnmk  or  box  in  a  room  called  a  "closet,'* 
which  was  not  a  closet  but  an  extension  of 
an  upper  bedroom,  communicating  with  it 
by  an  arch  passageway  without  a  door,  and 
tbat  the  neck  fur  or  tippet  was  hanging  on  a 
gas  jet  in  that  storeroom;  that  she  saw  It 
there  during  the  wake  and  on  the  day  of  the 
faneral.    Both  Mr.  N.  and  Miss  Toppin,  the 


defendant  swore  that  on  the  day  after  the 
complainant's  return  from  the  asylum,  which 
would  make  It  the  24th  of  January,  and  the 
day  before  tbe  offensive  letter  just  recited 
was  written,  they  visited  tbe  house,  and 
found  a  man  there  in  charge,  who  bad  been 
put  there  by  Mr.  McCrea,  acting  for  the  ad- 
ministrator (and  upon  reasons  which  he  ex- 
plains with  perfect  satisfaction  to  tbe  court 
namely,  that  It  was  supposed  none  of  the  fur- 
niture in  the  house  belonged  to  Martin  Col- 
lins, and  that  the  complainant  being  at  that 
time  incapax,  with  no  one  representing  her, 
be  felt  it  bis  duty  to  place  a  man  in  charge, 
which  he  did).  When  Mr.  N.  and  the  com- 
plainant and  the  defendant  arrived  at  the 
house,  they  found  this  man  in  charge;  and 
complainant  immediately  charged  that  he 
had  on  a  pair  of  ber  husband's  trousers, 
which,  In  the  light  of  all  the  evidence,  seems 
to  have  been  absurd.  They  found  tbe  house 
in  the  same  terrible  condition  as  it  was  found 
by  Mr.  McCrea  when  be  took  possession.  It 
looked  as  If  It  had  been  robbed  and  ransack- 
ed from  top  to  bottom.  And  It  is  proper  to 
say  here,  upon  such  appearance,  and  the  re- 
port that  things  had  been  stolen  therefrom, 
Mr.  McCrea  had.  Immediately  after  he  took 
possession  for  the  administrator,  Instituted 
an  Investigation,  first  on  hla  own  account, 
and  afterwards  by  the  police  of  Jersey  City, 
to  see  if  they  could  get  on  track  of  the  per- 
son who  had  looted  tbe  bouse,  and  all  with- 
out any  success. 

But  returning  to  the  24th  of  January,  when 
the  complainant  and  Mr.  N.  and  the  defend- 
ant reached  the  room  or  closet  where  the  fur 
was  supposed  to  be  hanging  on  the  gas  jet 
the  complainant  asked  for  her  fur,  and  im- 
mediately exclaimed  that  the  Kennys  had 
stolen  it.  (I  have  said  tbat  it  was  looked 
for  on  the  gas  jet  where  it  was  said  to  have 
been  hanging,  but,  as  I  Interpret  Mr.  Noo- 
nan's  evidence,  he  understood  it  was  looked 
for  In  a  closet  which  was  locked— a  recepta- 
cle not  at  all  corresponding  with  the  evidence 
of  the  defendant.)  Now,  considerable  evi- 
dence was  gone  into  on  that  subject  with 
the  result  that  there  is  not  the  least  reason 
to  suspect  that  they  had  taken  It  They  all 
deny  having  seen  anything  of  it  at  the  time, 
and,  as  before  remarked,  the  defendant  is  the 
only  person  who  testified  to  having  seen  it 
and  the  Kennys  were  not  able  to  enter  the 
house  after  tbe  funeral.  But  tbe  defendant 
testifies  that  at  one  of  her  visits  at  Morris 
Plains  the  furs  In  question  were  the  subject 
of  conversation  between  her  and  the  com- 
plainant. Now,  tbe  question  arises,  what 
suggested  to  the  mind  of  tbe  complainant 
that  her  brother's  children  had  stolen  that 
tippet?  I  have  given  all  the  foundation  there 
Is  for  tbe  notion  that  tbe  Kennys  had  stolen 
ber  furs,  which  led  to  tbe  ridiculous  and  at 
the  same  time  offensive  charge  in  the  letter 
above  set  out  written- tbe  next  day.  That 
letter,  and  the  information  that  the  Kenny 
family  received  tbat  tbe  complainant  was 
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living  with  tlie  Topplns,  dtsconraged  any  ef- 
forts on  tiie  part  of  the  brother  to  malte 
friends  with  his  sister;  and,  as  before  re- 
marked, he  knew  little  or  nothing  of  her 
movements  until  he  heard  that  she  was  4n 
the  Snake  Hill  Lunatic  Asylum.  Now,  the 
conclusion  I  draw  from  the  matter  of  the 
furs  is  that  either  her  mind  had  been  poi- 
soned against  her  brother  and  his  wife  and 
family  by  a  suggestion  made  by  some  one  to 
her  that  they  had  stolen  her  furs,  or  her 
mind  was  still  unbalanced,  and  the  notion 
was  a  pure  Insane  delusion.  These  notions 
(first,  that  her  brother  was  responsible  for 
her  continuance  in  the  asylum,  and  her  en- 
tire misconception  of  his  conduct  in  the  mat- 
ter of  the  lunacy  proceedings;  and,  second, 
her  notion  that,  he  or  some  of  bis  family, 
had  stolen  her  furs)  are  put  forward  as  the 
foundation  of  her  dislike  to  her  brother. 
She  was,  however,  as  we  shall  see  further 
on,  entirely  disabused  of  them  when  he  vls- 
itcKl  her  at  the  Snake  Hill  Asylum,  a  consid- 
erable time  after  that 

I  come  now  to  tjhe  deed  itself,  and  the 
circumstances  attending  Its  execution.  Mr. 
N.,  though  employed  originally  by  Sheriff 
Davis,  seems  to  have  been  accepted  by  the 
complainant  as  her  counsel.  He  neverthe- 
less especially  provided,  in  the  power  of  at- 
torney which  he  prepared  and  had  executed, 
for  his  compensation  in  the  matter  of  the 
Innacy  proceedings  and  the  other  incidental 
services  up  to  date.  He  swears  that,  on  his 
way  down  in  the  train  from  the  asylum 
with  the  complainant,  she  spoke  to  him 
about  making  her  will,  and  asked  what  the 
expense  would  be,  and  Be  stated  that  if  it 
was  a  simple  will  It  would  not  be  much, 
but  if  there  were  any  trusts  in  It  It  might 
cost  a  good  deal  of  money — ^as  high  as  per- 
haps $200.  It  will  thus  be  seen  that  the 
Idea  of  writing  out  a  provision  for  a  trust 
Was  accompanied  In  the  mind  of  the  com- 
plainant with  a  large  Item'  of  expense.  She 
objected  to  that,  and  expressed  her  objec- 
tion to  him.  He  further  testifies — and  he 
gave  his  evidence,  called  by  the  defendant, 
with  great  elaborateness  and  precision — ^that 
she  was  a  frequent  visitor  at  his  olBce  in 
the  spring  of  1901.  That  she  early  broached 
the  subject  of  making  some  settlement  of 
her  property;  that  she  wished  to  provide 
against  a  recurrence  of  her  previous  attack, 
and  she  wished  Miss  Toppin,  in  such  case, 
to  take  care  of  her,  and  talked  with  him  as 
to  how  she  co\ild  effect  her  desire.  She  vis- 
ited the  office  frequently,  always  with  Hiss 
Toppin,  except  on  one  occasion,  when  he 
particularly  requested,  over  the  phone,  that 
she  should  come  alone.  That  she  never 
seemed  to  have  in  bet  mind  any  precise  and 
definite  idea  of  just  what  provisions  she  did 
wish  to  make,  "but  she  did  wish  the  property 
put  In  trust,  so  that  in  case  she  was  tSKen 
III  the  defendant  could  take  care  of  her,  and 
she  expressed  a  desire  that  the  defendant 
should  be  her  beneficiary  after  her  death, 


and  that  her  brother  should  have  none  of 
her  property.  Mr.  N.  at  one  time  attemiited 
to  commit  her  wishes  to  writing,  and  to 
prepare  a  paper  expressing  the  nature  of  tlie 
trust  wliich  she  wished.  The  writing  was 
lost,  and  not  produced,  and  none  was  ever 
signed.  He  also  wrote  a  long  letter  on  the 
subject  to  Mr.  Davis,  besides  talking  with 
him  about  it,  because  he  says  he  knew  Mr. 
Davis  was  her  particular  friend  and  confi- 
dant, and  she  bad  put  all  her  affairs  in  his 
hands.  That  letter  was  not  put  in  evidence, 
but  a  copy  was  used  as  a  memorandum, 
from  which  he  testified  as  to  what  her  wish- 
es were;  and  I  Infer  from  it  that  he  wished 
to  acquaint  Sheriff  Davis  with  the  state  of 
affairs,  so  that  Sheriff  Davis  could  advise 
her  as  to  what  she  should  do  In  the  prem- 
ises. His  preliminary  consultations  and  con- 
ferences went  on  for  a  considerable  length 
of  time,  and  finally  she  ordered,  him  to  make 
a  simple  deed  from  her  to  Miss  Toppin. 
He  says  that  he  told  lier  what  the  effect  of 
it  would  be:  that.  In  case  anything  hap- 
pened to  her  (the  complainant),  the  effect  of 
a  deed  would  be  that  Annie  Toppin  would 
get  all  the  property.  He  Is  quite  sure  that 
be  made  that  quite  clear  to  her.  He  says 
that  she  had  talked,  and  did  then  talk,  about 
some  benevolent  associations  which  were 
named,  which  she  wished  to  have  a  share 
of  her  property  after  she  died,  but  the  pre- 
cise amount,  and  just  what  the  ultimate  dis- 
position was,  according  to  Mr.  N.'s  evidence, 
he  was  never  able  to  precisely  determine. 
Finally  the  deed  was  prepared,  and  she 
came  there  with  the  defendant  on  the  4th 
of  June,  and  It  was  executed  and  acknowl- 
edged In  the  presence  of  Mr.  (Gordon,  who 
had  his  officef  In  the  same  building;  and  it 
Is  due  to  Mr.  Gordon  to  say  that  he  took 
all  the  pains  in  performing  that  duty  tliat 
any  lawyer  could  be  expected  to  take  under 
the  circumstances.  Now,  Mr.  N.  says  that 
he  told  her  on  that  occasion  that  the  trust 
that  she  wished  the  property  held  upon 
should  be  put  In  writing,  and  that.  If  It  was 
not  put  in  writing,  It  could  not  be  enforced; 
and  be  says  that  she  said  it  mattered  not, 
that  she  and  Annie  (the  defendant)  could 
arrange  that,  and  she  knew  that  Annie 
would  do  whatever  she  wished  with.  It 
Taking  the  evidence  altogether,  I  am  sat- 
isfied that  she  bad  not  at  that  time,  in  her 
mind,  fixed  a  definite  plan  or  trust  for  the 
disposition  of  her  property,  and  that  she  ex- 
pected that  she  would  d6  it  In  the  future, 
and  have  it  reduced  to  writing.  In  fact 
both  N.  and  defendant  so  distinctly  swear. 
And  in  this  connection  a  suggestion  of  the 
counsel  for  the  complainant  has  force.  This 
was  on  the  4th  of  June.  In  July  or  Augnist 
Mr.  N.  went  off  on  his  vacation,  and  only 
visited  his  office  occasionally.  But  bis  clerk 
swears  that  some  time  in  the  month  of  Au- 
gust, in  Mr.  N.'s  absence,  the  complainant 
came  there.  Inquiring  for  Mr.  N.  In  consid- 
erable  of   excitement   and  asked   bow   he 
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was  getting  along  with  her  bnsiness.  Mr.  N. 
at  that  time  bad  no  business  to  do  for  ber, 
except  to  write  out  tbis  declaration  of  trust. 
Miss  Toppln,  the  deTendant,  swears  that 
some  time  after  the  date  of  the  deed  the 
terms  of  the  trust  were  entirely  agreed  upon 
between  her  and  the  complainant,  namely, 
that  the  property  was  to  be  for  the  use  of 
the  complainant  during  her  lifetime,  and  at 
her  death  one  half  was  to  go  to  ber  (Annie 
Toppln),  and  the  other  half  was  to  ^o  to 
four  benevolent  institutions  in  Jersey  City 
which  she  named. 

It  is  worth  mentioning  here  that  until  the 
case  came  to  a  hearing,  and  Mr.  N.  and  Miss 
Toppln  were  put  upon  the  stand,  the  idea 
that  this  property  was  held  subject  to  any 
trust  found  no  place  either  in  the  pleadings 
or  the  evidence.  And  from  evidence  to  which 
I  shall  shortly  refer,  the  trust  stated  by  de- 
fendant seems  to  have  rested  very  lightly  on 
her  shoulders. 

Now,  in  support  of  the  conveyance,  it  may 
be  said  that  she  did  have  Independent  advice, 
and  that  the  eflfect  of  the  conveyance  was 
fully  explained  to  her  by  Mr.  N.  But  the 
fact  remains  that  Mr.  N.,  having  the  respon- 
sibility of  bis  client  on  his  shoulders,  did  per- 
mit her  to  make  an  absolute  deed,  without 
any  trust  expressed  either  in  it,  or  signed  by 
the  grantee  on  a  separate  piece  of  paper; 
and  I  am  entirely  satisfied,  I  am  sorry  to  say, 
that  it  was  in  the  power  of  Mr.  N.  to  have 
prevented  that  transaction  in  that  shape,  so 
far  as  he  was  concerned.  I  do  not  say  that 
the  complainant  might  not  have  gone  to  other 
counsel,  and  procured  the  deed  to  have  been 
prepared  and  executed;  but  I  do  say  that 
Mr.  N.  could  have  declined  to  perform  that 
task  liimself,  or  to  have  it  done  In  his  office. 

But  the 'great  question  is,  did  Mr.  N.  ex- 
plain to  her  all  the  effects  and  consequences 
of  that  conveyance,  In  all  its  aspects  and  all 
its  bearings,  and  in  all  directions?  For  1 
conceive  that  it  is  necessary  that  he  should 
have  done  so,  in  order  to  support  the  deed. 
Now,  he  has  stated  all  that  he  can  remember 
of  what  passed,  with  great  elaborateness  and 
precision,  and  we  cannot  presume  that  he 
made  any  other  explanation  to  her  than  that 
which  he  has  testified  to;  and  that,  as  I  have 
said,  was  confined  to  saying  to  ber  that  she 
could  enforce  nothing  against  Annie  without 
a  writing,  and  that.  In  case  anything  should 
happen  to  her  (the  complainant),  Annie  would 
get  all  the  property.  Now,  that  leaves  two 
important  matters  which  be  did  not  explain 
to  her,  and  they  were  these:  First,  that,  in 
case  of  the  marriage  of  the  defendant  in  the 
lifetime  of  the  complainant,  she  (the  defend- 
ant) would  possibly  and  probably  be  Inca- 
pacitated from  carrying  out  her  verbally  ex- 
pressed intentions  in  favor  of  the  complain- 
ant; and,  second,  in  case  of  Miss  Toppin's 
death  in  the  lifetime  of  complainant,  the 
complainant  would  be  entirely  without  any 
redress  against  the  heirs  or  devisees  of  the 
defendant.     She  would  not  have  even  the 


good  intentions  of  Miss  Toppln  to  rely  npon. 
Now,  I  have  said  that,  according  to  the  evi- 
dence, the  terms  of  the  trust  were  not  agreed 
npon  at  the  tline  the  deed  was  executed,  but 
remained  for  further  consideration.  We 
have  then  the  fact  that  the  deed  was  exe- 
cuted npon  an  Indefinite  trust,  and  without 
what  I  conceive  to  be  one  of  the  requisites, 
under  the  circumstances,  for  Its  validity, 
namely,  that  the  complainant  should  have 
been  advised  of  the  effect  of  Miss  Toppin's 
marriage  or  death  In  her  lifetime.  The  effect 
of  the  application  of  the  principles  of  equity 
to  this  state  of  things  will  be  considered  later 
on. 

It  Is  due,  however,  to  Mr.  N.,  to  say  that 
be  took  the  precaution  to  converse  with  Mr. 
Robert  Davis  with  regard  to  this  desire  of 
the  complainant  to  convey  her  property  to 
the  defendant,  and  also  to  write  him  what 
appears  to  have  been  an  elaborate  letter  on 
the  subject,  setting  forth  the  situation  of  the 
affair,  with  the  expectation  that  Mr.  Davis 
would  Intervene,  and  consult  with  and  advise 
the  complainant  as  to  what  she  should  do. 
According  to  bis  evidence  and  that  of  the  de- 
fendant, the  complainant  placed  the  utmost 
reliance  upon  Mr.  Davis  as  a  friend  and  coun- 
selor. She  had  placed  her  whole  affairs  In 
his  liands  as  attorney  in  fact,  and  substan- 
tially as  her  guardian,  so  that  In  a  sense, 
and  to  a  certain  degree,  Mr.  N.  was  justified 
in  relying  upon  Mr.  Davis  to  take  care  of  the 
complainant's  interest  In  the  premises.  He 
was  called  as  a  witness  by  the  defendant, 
but  was  not  asked  what  action  be  took,  it 
any,  with  regard  to  the  matter  of  this  con- 
veyance. So  far  as  the  evidence  shows,  he 
permitted  the  complainant  to  make  the  con- 
veyance without  a  word  of  caution  or  advice 
npon  the  subject  He  swears  that  she  told 
him  that  she  was  going  to  transfer  her  prop- 
erty to  the  defendant,  "so  as  to  protect  her 
[the  complainant]  for  the  balance  of  her 
life,"  and  also  stated  what  she  wished  done 
with  it  after  her  death,  and  he  referred  her 
to  Mr.  N.  He  swears  he  told  her,  "I  can  take 
care  of  whatever  Is  coming  In,  but  I  am  not 
going  to  bother  about  what  yon  are  going  to 
do  with  your  property  or  anything." 

I  stop  now  to  consider  another  aspect  of 
the  case,  and  that  is  the  subsequent  conduct 
of  the  parties.  I  said  that  the  trust  seemed 
to  rest  lightly  on  Miss  Toppin's  shoulders. 
I  tliink  the  evidence  warrants  me  in  that 
statement.  The  complainant  seems  to  have 
continued  to  live  with  the  Toppln  family  on 
amicable  terms  and  with  entire  seclusion  un- 
til the  15th  of  July.  On  or  about  that  day, 
according  to  defendant's  testimony,  she  took 
the  complainant  to  a  boarding  house  or  hotel 
at  Rockaway,  on  Long  Island,  and  left  her 
there.  She  did  not  herself  stay  with  her,  nor 
did'  she  furnish  any  maid  or  attendant  for 
her.  She  knew  that  she  vras  there  exposed 
to  drink.  She  visited  her,  so  she  said,  sev- 
eral times,  and  found  her  indulging  in  drink- 
ing.    She  says  she  warned  her  against  it. 
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bat  contented  herself  wltb  a  rimple  warning. 
The  evidence  gives  ns  no  Information  about 
the  complainant,  except  that  Just  mentioned, 
during  her  stay  at  Bockawayi  which  ended, 
as  I  think  It  clearly  appears,  abont  the  14th 
of  August  The  history  of  the  complainant 
between  August  14th  and  19th,  as  furnished 
by  the  defendant  and  her  sister  Miss  Lottie, 
and  Mr.  Mlgglns,  who  attended  as  deputy  to 
Mr.  Davis'  duties  as  city  collector  at  the  city 
ball.  Is  this:  That  the  defendant  went  to 
spend  a  fortnight  at  a  place  called  "Acra," 
about  three  miles  from  a  railway  station 
called  "Cairo,"  on  a  railway  that  runs  north- 
west through  the  northern  part  of  the  Cat- 
skills  from  Catsklll  Landing  on  the  Hudson, 
where  she  stayed  until  September  1st,  in  com- 
pany with  several  Jersey  City  people,  Includ- 
ing Mr.  Davis.  She  left  home  for  this  place 
on  the  morning  of  Tuesday  or  Wednesday, 
the  13th  or  14th  of  August,  1901;  and  on  the 
same  morning,  and  after  she  had  left,  the 
complainant  came  to  the  Toppln  house.  In 
Sussex  street,  and  saw  Miss  Lottie  Toppln, 
who  describes  the  visit  thus:  "The  next  I 
saw  of  Mra  Collins  was  that  she  came  to  the 
bouse  the  very  morning  that  Annie  left,  and 
she  was  looking  for  Bob,  as  she  called  Mr. 
Davis.  She  came  from  Rockaway.  to  the 
bouse,  and  I  told  her  that  she  [defendant] 
was  gone  up  to  the  country.  'Well,'  she  said 
'if  I  can't  see  Annie,  then  I  must  see  Bob.' 
I  says,  'He  has  gone  away,  too;'  and  she 
said,  'Then  Tom  Mlgglns  will  do.  Of  course, 
he  has  a  whole  drawer  full  of  money  up 
there,  and  I  mnst  have  money.'  She  was 
looking  for  money,  and  she  had  Just  gotten 
a  hundred  dollars  shortly  before  that  from 
Mr.  Davis,"  etc.  And  after  some  description 
how  she  was  spending  her  time  down  at  Far 
Rockaway,  the  witness.  Miss  Lottie  Toppln, 
proceeds:  "Q.  Then  did  you  see  her  at  an- 
other time?  A.  No,  sir;  I  didn't  see  her 
again  until  I  got  a  telephone  message  that 
she  was  In  Brooklyn.  Q.  by  the  Court:  How 
long  after  that  was  It?  A.  I  Just  couldn't 
say  how  long  It  was  after.  It  seemed  quite 
a  while.  Q.  by  the  Court:  A  few  days? 
A.  No;  it  was  more  than  a  few  days.  It 
probably  was  a  few  weeks.  Q.  by  the  Court: 
WeU,  that  was  about  the  15th  of  August 
that  she  was  up  there.  You  said  that  your 
sister  went  up  about  the  12th  or  13th  of 
August,  and  it  was  that  day  after  that  that 
she  came  out?  A.  Yes;  It  probably  was  ten 
days  or  a  week  after  that,  I  got  this  tele- 
phone, message  that  she  was  In  Brooklyn. 
Q.  Who  was  the  telephone  from?  A.  From 
Mr.  Mlgglns.  Q.  What  did  the  message  tell 
you?  A.  It  said  that  Mrs.  Collins— that  he 
bad  gotten  word  from  a  .Brooklyn  police  sta- 
tion that  a  woman  was  arrested  for  being 
drunk  and  disorderly  In  Brooklyn,  and  that  I 
was  to  go  there,  and  he  gave  the  number  of 
the  precinct,"  etc.  She  swears,  she  went 
over  b>  a  carriage,  and  found  the  complainant 
at  a  police  station,  and  learned  from  the 
oflScer  In  charge  that  she  had  been  picked  up 


the  night  before  In  a  sort  of  stupor,  and  dat 
they  had  kept  ber  overnight,  and  that  that 
morning  she  bad  phoned  to  Mr.  Mlgglna,  at 
the  city  hall.  Mr.  Mlgglns'  account  of  ft 
was  that  he  understood  that  she  bad  come 
up  from  Far  Rockaway  to  Brooklyn,  and  had 
there  got  drunk,  and  was  there  locked  up  In 
a  police  cell.  The  defendant  swore  that  after 
she  bad  made  her  last  visit  to  the  complain- 
ant, at  Far  Rockaway,  she  went  to  Acra, 
and  then  beard  of  the  Incident  at  the  police 
station  In  Brooklyn  through  a  slip  In.  the 
newspaper.  The  question  was  not  put  to  her, 
directly.  If  she  had  beard  anything  about 
the  movements  of  the  defendant  in  the  mean- 
time, but  the  Impression  left  by  her  evidence 
was  to  the  effect  that  she  had  not,  and  upon 
that  state  of  affairs  the  case  was  rested  on 
both  sides;  the  proof  being  that  Miss  Lottie 
Toppln  took  her  from  Brooklyn  directly  to 
an  Inebriate  sanitarium  on  the  Hill  In  Jersey 
City.  She  stayed  two  or  three  days,  but,  as 
we  have  seen,  escaped,  came  to  the  Toppln 
house,  and  was  from  there  taken  to  Snake 
Hill  by  Miss  Toppln  and  Mr.  Mlgglns. 

Now,  after  the  cause  had  been  rested, 
complainant  asked  to  have  it  opened  upon 
newly  discovered  evidence,  which  was  grant- 
ed. And  I  may  say  here  that  complainant's 
brother,  being  a  mechanic  confined  to  his 
business  In  the  city  of  New  York,  had  little 
opportunity  to  trace  the  history  of  his  sister 
during  this  period.  When  the  evidence  was 
opened  again,  the  further  testimony  given 
was  to  this  effect:  That  on  Friday  afternoon, 
August  16th,  two  days  after  her  visit  to 
the  defendant's  house  In  search  of  Mr.  Davis 
for  the  purpose  of  getting  money,  as  testi- 
fied to  by  Miss  Lottie  Toppln,  Mr.  Spratt, 
a  member  of  the  New  York  bar,  who  lived 
with  his  wife  in  a  house  not  far  from  tbe 
Topplns,  and  who  bad  been  on  friendly  terms 
with  Mr.  and  Mrs.  Collins  and  knew  tbe 
Topplns,  came  home  late  in  the  evening  from 
his  business,  and  learned  from  his  wife  that 
the  complainant  was  there  at  the  house  in 
a  pitiable  condition,  in  bed,  sleeping  oe  rest- 
ing. He  did  not  see  her  that  night,  but  had 
an  interview  with  ber  next  morning,  and 
she  said  she  had  come  from  Rockaway,  but 
he  does  not  state  that  she  said  when  she  Iiad 
left  Rockaway.  She  said  she  wanted  to  go  up 
to  the  CatskiUs  for  the  purpose  of  seeing  Mr. 
Robert  Davis.  The  witness  went  to  his 
business  in  New  York  in  the  morning  (Sat-  . 
urday),  and  came  home  about  1  o'clock,  and 
found  her  still  there.  He  took  ber,  at  ber 
request,  to  New  York  City,  put  her  on  the 
boat  for  Catskill,  paid  her  fare  through  to 
Cairo,  and  gave  her  $5.  She  bad  no  baggage 
but  a  paper  bundle,  and  no  money.  This 
witness  swears  that  she  was  excited,  mani- 
fested symptoms  of  mania,  but  none  of  hav- 
ing been  drinking,  and  that  his  wife  pur- 
chased some  clothing  which  she  seemed  to 
need  in  order  to  make  her  decent,  for  travel- 
ing, and,  further,  ttiat  she  stated  that  Mr. 
Mlgglns,  at  the  City  Hall,  had  ttdd  her  "Go 
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up  to  Spriitffl  and  itay  nn^l  over  Labo^ 
Day"  (when,  as  the  evidence  shows,  Davis 
and  defendant  were  expected  home).  Mr. 
Spratt  swears  that  he  afterwards  spoke  to 
Mlgglns  about  havliig  sent  her  up  there  to 
Us  botne,  but  did  not  give  Migglns*  answer. 
It  Is  inferable  from  Mr.  Spratt's  evidence 
that  Mr.  Mlgglns  did  not  deny  It  He  did, 
however,  come  on  tbe  stand  subsequently 
and  deny  that  be  had  sent  her  there,  or  that 
he  had  any  interview  with  Mr.  Spratt  on 
the  subject. 

Turning  now  to  the  following  movements 
of  the  complainant,  tbe  proof  shows  that  the 
boat  she  took  would  arrive  at  Catsldll  In  the 
morning  (Sunday),  and  trains  ran  ottt  to 
Cairo  frequently  on  week  days,  but  wliat 
their  runs  were  on  Sunday  does  not  appear; 
but  on  Sunday  night,  about  half  past  10 
o'dock,  she  arrived  at  the  hotel— Hlllcrest— 
at  Acra,  and  that  a  Mr.  Fallon,  who  called 
himself  ^  broker  of  Jersey  Olty,  and  who  Is 
a  friend  of  Mr.  Davis,  was  at  tbe  gate  or 
entrance  to  the  hotel  grounds  wben  she  at^ 
rived;  tliat  she  spoke  to  biin,  and  asked 
him  where  Bob  was  (ilcieaning  Mr.  Davis); 
that  lie  answered  that  he  was  not  there,  and 
that  she  also  asked  for  tbe  defendant,  and  he 
answered  that  sbe  was  not  there,  and  that 
he  caned  for  his  daughter.  Miss  Fallon,  and 
she  took  the  complainant  into  the  parlor 
of  the  hotel,  and  that  then  be  immediately 
called  upon  a  Miss  McNamara,  of  Jersey  City, 
who  was  also  stopping  at  the  house,  and 
rooming  in  an  annex  or  bedroom  bnllding 
a  short  distance  away;  that  she  asked  what 
be  wanted,  and  he  said,  "Mrs.  Collins  is 
bere,"  and  Miss  MdKamara  answered,  "For 
God's  sake!  what  is  she  doing  here?"  Wit- 
ness said,  "I  don't  know,  but  she  wants  to 
stay  here  to-night"  Miss  McNamara  asked, 
"Where  are  you  going  to  put  her?"  Witness 
says,  "I  don't  know;"  and  be  brought  Miss 
McNamara  to  the  parlor  of  tbe  hotel,  and 
she  took  charge  of  the  complainant— saw 
that  >be  was  properly  lodged.  The  evidence 
of  Fallon  and  his  dangbter  and  Miss  Mc- 
Namara la  tliat  wben  she  failed  to  find  Mr. 
Davis  she  immediately  expressed  her  in- 
tention to  return  the  next  morning,  and  ar- 
ranged with  Mr.  Fallon  to  have  his  horse 
and  carriage  ready  early  in  the  morning 
to  take  her  back  to  Cairo,  on  tbe  way  to 
New  York.  It  is  evident  that  the  tbree  wit- 
nesses mentioned  (Mr.  Fallon  and  his  daught- 
er and  Miss  McNamara)  were  unfriendly 
witnesses,  and  tbe  complabiant  was  compell- 
ed, to  to  ^»eak,  to  go  into  the  enemy's  camp 
for  this  evidence.  The  Inference  I  draw 
from  tbe  evidence  of  Mr.  SYilIon'  and  Miss 
McNamara  was  tliat  none  of  them  gave  the 
OMnpIalnant  Information  as  to  where  Mr. 
Davis  and  tbe  defendant  were.  In  fact,  as 
tbey  all  swear,  Davis  and  defendant  were  out 
cm  a  late  Sunday  nlgbt  drive  with  a  large 
party  from  tbe  hotel,  and'  did  not  retnm  on- 
tlll2  «rl  o'clock. 

Mr.  Fallon  prepared  hla  liorse  and  wagon 


In  tbe  morning,  and  iotfk  the  complainant 
to  the  station  at  Cairo,  paid  her  fare  to  New 
Tork,  and  gave  her  |10.  This  was  Monday 
morning,  the  19th  of  August,  and  It  Is  im- 
possible to  escape  the  belief  that  they  alt 
desired  to  speed  the  departing  guest.  She 
saw  neither  Mr.  Darls  nor  the  defendant, 
and  the  defendant  took  no  pains  whatever 
to  Inquire  Into  her  further  movementSy  al- 
though she  did  not  deny  that  she  knew  that 
she  had  been  at  the  hotel,  and,  when  examine 
.m  on  the  subject  expressed  entire  lndiffer> 
ence  as  to  her  welfare,  and  said  that  sbe  was 
under  no  obligations  to  follow  her  op  or  to 
look  after  her. 

Complninant  arrived  at  NeW  Tork  that  aft- 
ernoon, whether  by  boat  or  train  does  not 
appear,  and  between  5  and  6  o'clock  came 
out  of  tlie  ferry  house  at  tbe  foot  of  Ex- 
change Place,  Jersey  City,  followed  by  a 
parcel  of  street  hoodlums.  She  accosted  a 
cab  driver  named  Frank  Dunn,  who  bad  a 
stand  there,  and  entered  his  cab.  By  her 
direction,  sbe  was  driven  to  tbe  city  hall. 
That  was  found  closed.  Tbeuce  was  driven 
to  tbe  comer  of  Third  and  Jersey  Avenue, 
where  there  was  a  dressmaking  establish- 
ment. She  entered  the  shop,  stopped  a  short 
time  and  came  out.  From  there  she  was 
driven  to  tbe  abattoir, '  tbe  headquarters  of 
her  late  husband's  buBlness.  Then  the  cab- 
man swears  he  began  to  think  sbe  must  be 
Martin  OoUins'  widow.  Sbe  found  tbe  ab- 
attoir closed,  as  tbe  cabman'  seemed  to  in- 
fer, and  from  there  she  was  driven  to  124 
Sussex  street,  the  home  of  the  Toppins. 
When  tbey  arrived  at  tbe  curb  in  front  of 
the  Toppln  house,  according  to  the  evidence 
of  the  cabman,  Hiss  Lottie  Toppln  came  out 
with  another  lady  and  says:  "Don't  fetch 
her  in  bere.  My  mother  is  sick.  Don't  fetch 
her  In  here.  Drive  her  up  to  Mr.  Spratt's 
bouse,  309  Tork  street"  He  drove  her  up 
to  Mr.  Spratt's  house,  and  Mrs.  OoUins  got 
out  walked  upstairs  to  tbe  stoop,  and  the 
cabman  waited  there  for  bis  fare.  Pretty 
soon  Spratt  came  out  and  called  him  up-  > 
asked  blm  who  sent  tbe  woman  there.  "I 
told  him  Miss  Toppin  sent  her  there,  and 
he  says,  'What  the  hell  business  has  sbe 
got  sending  you  up  bere  with  this  woman, 
when  she  is  getting  pay  for  talcing  care  of 
this  woman,  and  Bob  Davis  has  got  the 
money?' "  Mr.  Spratt  asked  the  cabman 
what  his  bill  was.  He  told  bim  It  was  $3, 
and  Mr.  Spratt  did  not  pay  it  but  told  him 
to  drive  her  back  to  Toppins,  but  gave  bim 
no  money,  bat  Intimated  to  bim  that  be  had 
told  tbe  complainant  that  she  was  to  go 
to  tbe  Hoffman  Bath,  in  New  Tork  Qty; 
tbat  be  would  see  Mr.  Davis,  and  get  bim 
paid;  and  the  cabman  asked  Mr.  Spratt 
how  he  would  manage  if  she  would  not  get 
out  wben  be  got  to  tbe  Toppin  bouse,  as  be 
was  unwilling  to  be  drivibg  her  farther  about 
the  city  (m  mere  promise  of  pay,  and  Mr. 
Spratt  lays,  "T«u  get  her  out"  Tbe  cab- 
man tben  drove  her  to  tbe  Toppin  house, 
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got  down  off  the  cab  and  went  upstalra  to 
the  door,  and  saw  the  mother  of  the  Toppln 
sisters,  and  she  said,  "Don't  fetch  her  in 
here."  The  cabman  told  Mrs.  Toppin  what 
Mr.  Spratt  had  said,  and  told  her  he  was 
not  going  to  be  hauling  complainant  around. 
Then  he  came  down  the  steps  from  the 
house,  and  went  to  the  door  of  the  cab  and 
said,  "Mrs.  Collins,  you  better  get  out  and 
go  in  here  and  go  inside.  They  want  to  see 
you  inside;"  and  in  that  way  he  got  her  out 
of  the  cab,  but  she  says,  "I  won't  go  in 
there.  They  are  robbing  me.  I  won't  go  in 
there."  And  the  cabman  says,  "I  won't  drive 
yon  orer  to  any  Hoffman  Baths,  because  you 
aint  got  no  money."  She  says,  "I  won't  go 
in  there."  She  got  out  of  the  cab  and  walked 
down  the  street,  and  took  a  trolley  that  was 
going  towards  the  ferry,  and  he  followed 
there  to  observe  whether  she  took  any  other 
cab,  etc.;  and,  as  far  as  he  could  observe, 
she  went  to  the  ferry,  but  he  did  not  see  her 
there.  He  swears  that  the  woman  was  not 
drunk.  "She  acted  like  a  crazy  woman.  She 
walked  along  crazy,  and  acted  crazy.  She 
had  no  baggage,  but  her  clothes  had  been 
cleaned  up."  (That  very  night,  be  it  ob- 
served, 'she  was  picked  up  by  the  police  in 
Brooklyn.)  The  account  of  the  cabman  which 
I  have  Just  given  is  corroborated  so  far  as 
relates  to  the  Interview  at  the  house  of  Mr. 
Spratt  Spratt  did  get  her  out  of  the  house 
by  leading  her  to  suppose  she  was  going  to 
the  Hoffman  Baths,  and  he  says  he -induced 
the  cabman  to  drive  her  to  the  Toppins.  He 
says  in  one  place  that  he  promised  the  cab- 
man an  extra  dollar,  and  in  another  place 
that  he  gave  him  the  dollar.  The  cabman 
says  that  he  did  not  get  the  dollar.  But  on 
the  whole  their  stories  agree. 

Now,  Miss  Lottie  Toppin  called  to  the  stand 
by  the  defendant,  In  answer  to  this  evidence, 
swears  that  the  complainant  did  come  to 
her  house  that' evening  In  the  cab,  and  that 
she  got  out  as  the  cabman  describes  it,  only 
she  says  that  she,  and  not  her  mother,  was 
present  when  she  got  out,  and  walked  down 
the  street,  and  that  she  did  speak  of  being 
robbed,  not  by  the  Toppins,  but  by  the  cab- 
man. She  says  that  Mrs.  OolUns  opened  the 
door  of  the  cab,  "and  I  said,  'Hello,  OolUns,' 
and  she  said,  'Hello,'  and  I  said,  'Where 
have  you  been  7*  She  said,  'Why,  I  have 
just  come  from  Spratts.'  I  said,  'What  were 
you  doing  there?  She  said,  'Well,  I  drove 
up  from  the  ferry  there.'  I  said,  'I  thought 
you  were  In  Rockaway.'  She  said,  'No;  I 
have  been  up  in  the  country.' "  She  asked 
her  where  she  came  from.  She  said  she  came 
from  up  in  the  country— from  Acra.  "I  asked 
her  if  she  saw  Davis.  She  said,  'No.' "  She 
says  she  asked  her  to  come  in  in  the  house, 
and  she  refused  to  come  in,  and  said  she  was 
going  down  to  Bockaway  to  pack  up  her 
clothes  and  come  home,  and  that  she  owed 
them  money,  and  didn't  want  to  stay  in  Rock- 
away  any  longer.  And  thten  she  says  she 
walked  away,   and.  that  the  next  morning 


Bhe  heard  of  her  being  locked  up  !a  Bnxdt- 
lyn. 

She  was  also  examined  as  to  why  die  did 
not  tell  of  this  Incident  when  she  was  on  the 
stand  before,  and  failed  to  make  any  satis- 
factory explanation  of  it.  She  excused  her- 
self on  the  ground  that  she  was  not  asked 
the  question,  but  I  have  already  cited  her 
evidence  in  that  respect.  So  far  as  her  evi- 
dence conflicts  with  that  of  the  cabman,  I 
believe  the  latter.  He  is  impartial  and  un- 
contradicted, while  Miss  Lottie  distinctly  fal- 
sified. 

It  is,  of  course,  natural  that  the  defendant 
should  wish  to  conceal  this  bit  of  newly  dis- 
covered evidence.  Ttiat  these  occurrences 
took  place  on  the  dates  I  have  given  is  .fixed 
by  the  fact  that  she  was  brought  back  from 
Brooklyn  on  Tuesday,  the  20th  of  August, 
was  lodged  In  the  sanitarium,  kept  there,  on 
and  off,  for  a  few  days,  and  lodged  in  the 
Snake  Hill  Pauper  Asylum  on  the  26th  of 
August.  Mr.  Davis  was  not  called  to  explain 
Ills  part,  whatever  it  was,  in  this  affair. 

Mr.  Migglns  swears  that  she  did  come  to 
him  on  or  about  the  14th  or  15th  of  August 
for  money,  and  that  he  declined  to  let  her 
have  any,  but  denies,  as  I  have  already 
stated,  that  he  sent  her  to  Spratts. 

Sheriff  Davis  and  the  defendant  returned 
from  the  Catskllls  about  September  Ist,  bnt 
took  no  measures  to  remove  complainant 
from  her  quarters  in  a  pauper's  room,  or 
relieve  her  altogether  from  confinement,  un- 
til nearly  four  months  had  elapsed,  and  aft- 
er her  brother  had  ascertained  her  where- 
abouts and  had  visited  her  twice,  although 
they  well  knew  that  such  confinement  was 
most  disagreeable  to  her. 

Bearing  in  mind  that,  according  to  the 
evidence  of  Mr.  N.,  the  great  purpose  and 
object  which  she  had  in  nmking  the  con- 
veyance to  the  defendant  was  that  the  de- 
fendant should  look  after  her  and  take  care 
of  her  if  she  should  have  a  recurrence  of  In- 
sanity, we  can  well  see  that,  though  half 
demented,  while  wandering  penniless  and 
homeless  during  the  last  days  of  August, 
she  keenly  realized  the  treatment  she  was 
receiving  frdbi  these  stanch  fri^ida;  and  I 
am  satisfied  that  at  that  time  she  would, 
BO  far  as  she  had  capacity,  have  approved 
the  bringing  of  this  suit  to  recover  from  the 
defendant  her  estate. 

My  conclusion  from  the  whole  case  Is  this: 
That  at  the  time  of  the  conception  of  the 
idea  of  this  conveyance  and  its  execution  the 
complainant  was  not  in  the  possession  of  her 
complete  normal  faculties.  She  was  cairn, 
and  had  her  memory,  and  was  competent 
to  transact  the  ordinary  affairs  of  life,  such 
as  the  collection  of  her  moneys,  and  possibly 
the  disbursement  thereof  in  the .  ordinary 
way  for  the  ordinary  purposes  of  every  day 
life;  yet,  owing  to  mental  disease,  she  was 
not  possessed  of  those  higher  faculties  in- 
volving the  contemplation  and  welgliing  of 
different  considerationB,  and  the  exercise  of 
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Jadgment  Uiereon,  and  she  liad  n«t  mental 
power  "clearly  to  discern  and  discreetly  to 
Judge  of  all  those  matters  and  things  wblcb 
enter  Into  a  proper  disposition  of  .ber  proi>- 
erty." 

Tbe  conveyance  in  question  was  wholly 
without  consideration,  and  was  intended  to 
be  testamentary  in  Its  character,  but  It 
took  Immediate  effect  and  was  Irrevocable, 
and.  In  connection  with  the  transfer  of  her 
personalty  to  Mr.  Davis,  denuded  her  of  all 
her  property,  without  a  scratch  of  a  pen 
to  show  for  It  Such  a  transaction,  under 
tbe  circumstances,  no  matter  how  honest  and 
wen  Intentloned  tbe  defendant  may  have 
been,  was  highly  Improvident  and  quite  un- 
necessary, and  such  as  no  experienced  law- 
yer or  faithful  business  friend  of  sound 
Judgment  should  be  willing  that  a  person 
situated  as  was  the  complainant  should  ex- 
ecute. The  parties  who  surrounded  conir 
plalnant  at  that  time,  to  wit,  Mr.  Davis, 
and  tbe  defendant  and  family,  occupied 
confidential  relations  toward  her.  She  was 
subjected  to  the  constant  and  uninterrupt- 
ed influence  of  the  chief  beneficiary,  the  de- 
fendant, and  ber  near  relatives.  What  pass- 
ed between  them  on  the  subject  we  know 
not,  except  what  comes  from  tbe  lips  of 
the  Interested  party,  the  defendant,  and  ber 
sister.  The  complainant  was  laboring  un- 
der a  wholly  unfounded  and  unreasonable  be- 
lief aa  to  the  conduct  of  her  only  brother 
and  natural  protector  and  bis  family,  and 
there  Is  reason  to  l>elleve  that  the  defendant 
was  In  part  responsible  for  that  unfounded 
belief. 

I  must  assume  that  tbe  complainant  was 
warned  by  tbe  party  who  was  acting  as  ber 
eonnael  of  tbe  Importance  of  having  at  least 
lier  life  right  In  the  property  thoroughly  as- 
sured to  ber  by  a  written  declaration  of 
trust  executed  by  the  grantee.  She  was  per- 
mitted to  make  the  conveyance  without  hav- 
ing that  declaration  of  trust  executed,  and, 
whUe  It  Is  fairly  Inferable  from  tbe  evi- 
dence that  counsel  did  say  to  ber  that  It 
shoald  be  signed  and  executed  at  or  before 
the  execution  of  the  conveyance,  yet  I  can- 
not avoid  believing  that  the  complainant  en- 
tertained the  idea  that  she  could  have  it 
done  afterwards  quite  as  well  as  then.  The 
e^dence  Indicates  that  she  entertained  tbe 
Intoitlon  of  having  a  declaration  of  trust 
executed  at  a  later  day. 

Finally,  quite  as  Important  as  any  of 
these  Is  this;  She  was  not  Informed  by 
counsel  that  tbe  marriage  or  death  of  the 
defendant  In  her  (the  complainant's)  lifetime 
would  in  the  one  case  probably  embarrass 
her,  and  In  the  other  case  absolutely  debar 
ber  from  tbe  benefit  of  any  confidence  she 
might  repose  in  the  disposition  of  the  de- 
fendant to  fulfill  and  perform  the  verbal 
trust  which  the  parties  understood  was  at- 
tached to  the  conveyance. 

Under  these  circumstances,  I  think  tbe 
Jaw  la  quite  dear  that  tlie  deed  must  be  set 


aside.  There  is  a  well  considered  line  of 
cases  In  this  stat^  which  lead,  I  think,  to 
that  result  I  refer  to  Garnsey  v.  Mundy, 
24  N.  J.  Eq.  243;  Mulock  v.  Mulock,  81  N. 
J.  B;q.'594;  Martllng  v.  Martllng,  47  N.  j; 
Eq.  122,  at  page  132,  20  AtL  41;  HaU  v. 
Otterson,  52  N.  J.  Eq.  622,  28  Atl.  907;  Lov- 
ett  V.  Taylor,  D4  N.  J.  Eq.  811,  at  page  S2S, 
34  Atl.  896:  and  White  v.  White,  eo  N.  J. 
Eq.  104,  at  page  115,  45  Atl.  767.  And  last 
and  perhaps  most  important  of  all,  because 
affirmed  by  the  CJourt  of  Errors  and  Ap- 
peals, the  very  recent  case  of  Thorp  v. 
Smith,  68  N.  J.  Bq.  70,  61  Ati.  437.  The 
last  clause  of  tbe  opinion,  at  tbe  bottom  of 
page  92  and  top  of  page  93,  63  N.  J.  Eq., 
and  page  446,  61  Atl.,  was  adopted  by  the 
Oourt  of  Errors  and  Appeals  In  its  opinion. 
64  Atl.  412. 

In  Mulock  V.  Mulock,  Vice  Chancellor  Van 
Fleet  distinctly  holds  that  where  a  volun- 
tary conveyance  In  the  nature  of  a  family 
settlement  Is  made,  which  It  clearly  appears 
does  not  contain  all  the  terms  of  the  set- 
tlement the  deed  cannot  be  reformed,  but 
must  be  wholly  set  aside.  Here  the  proof 
of  the  precise  terms  of  the  trust  rests  whol- 
ly in  the  evidence  of  the  defendant  upon 
which  alone  I  would  be  unwilling  to  rely 
if  It  were  proper  for  me  to  attempt  tbe  task 
of  establishing  it  I  am,  however,  not  at 
liberty,  nor  am  I  disposed,  to  attempt  it 

The  result  is  that  there  should  be  a  decree 
setting  aside  the  conveyance,  with  costs,  and 
also  for  an  accounting  of  the  rents  and  prof- 
its. 


VABIOK  V.  HITT. 

(Oonrt  of  Chancery  of  New  Josey.    Tan.  29, 

1908.) 

ADMINISTRATOR-CLAIMS  AGAINST  BBTATB- 
aiFT  CAUSA  MORTIS— NBQOTIABLB  INSTRU- 
UBNTS-TRANSFER  BY  DBLIVBRY-PRBSUMP- 
TION»-SUFFI0IBNCT  Or  BVIDENCB. 

1.  Where,  on  a  bill  in  equity  by  an  admin-' 
latrator  against  a  claimant  to  determine  wheth- 
er a  note  payable  to  the  deceased  in  defendant's 
possession  was  received  by  him  from  the  de- 
ceased as  a  gift  caasa  mortis,  both  parties  con- 
sented to  the  filing  of  a  bill  of  interpleader  by 
the  representative  of  tbe  deceased  maker  of  the 
note  and  the  payment  into  court  by  him  of  the 
amount  due  thereon,  the  court's  jurisdiction  to 
try  the  question  of  ownership  to  the  note  be- 
came unqnestionable. 

2.  Evidence  examined  in  a  suit  by  an  admin- 
istratcr  to  determine  the  statns  of  certain 
claims  against  the  estate,  and  held  to  show 
that  a  note  given  by  the  deceased  to  defend- 
ant did  not  represent  a  valid  indebtedaess. 

3.  A  negotiable  instrument  can  be  transferred 
as  a  fnft  causa  mortis  by  mere  delivery. 

4.  Where,  in  a  suit  involving  the  qnestion 
whether  a  negotiable  note  transferred  by  a  de- 
ceased without  indorsement  waa  a  ^ft  causa 
mortia,  it  appears  that  both  the  deceased  and 
the  donee  had  knowledge  of  the  importance  of 
a  written  assignment  ot  the  note,  and  an  op- 
portunity to  make  such  assignment  at  the  time 
of  delivery,  a  strong  presumption  Is  raised 
against  considering  the  transfer  as  a  gift 

• I 
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'  5.  In  a  snit  by  the  sdminlstrator  to  deter- 
iBine  the  status  of  certain  claims  against  the 
estate,  the  evidence  examined,  and  held  not 
snfiicieut  to  establish  that  a  note  in  defendant's 
possession,  and  transferred  to  him  by  the  de- 
ceased without  assignment,  was  a  ^t  causa 
mortis. 

Bill  by  William  W.  Varlck,  administrator 
of  the  estate  of  Augusta  A.  Thompson,  de- 
ceased, against  Adrian  &tt,  to  determine  the 
status  of  certain  claims  against  the  estate. 
Decree  advised  for  complainant. 

Isaac  S.  Taylor  and  James  B.  Yredeo- 
burgh,  for  complainant.  Andrew  Gilbooly 
and  R.  L.  Lawrence,  for  defendant 

STEVENSON,  V. .  O.  (orally).  After  the 
oral  argument  of  this  case,  which  occupied 
three  days,  I  carefully  examined  and  studied 
the  voluminous  briefs  which  counsel  put  In, 
and  also  went  over  the  entire  mass  of  tes- 
timony, some  2,000  pages,  also  examined  the 
pleadings,  and  reached  the  conclusion  which 
I  mean  now  to  announce;  but  at  this  date  1 
may  not  be  able  to  give  a  satisfactory,  con- 
nected statement  of  all  the  reasons  which 
underlie  my  conclusions.  I  shall  only  try, 
In  a  general  way,  to  apprise  counsel  of  the 
way  In  which  I  have  dealt  with  this  case  as 
a  whole,  reserving  for  a  written  opinion  the 
more  detailed  discussion  of  the  testimony.  In 
the  event  of  an  appeal  being  taken,  which  is 
to  be  expected  In  this  case. 

The  bill,  In  Its  present  form,  was  filed  by 
Dr.  Varlck,  as  administrator  with  the  will 
annexed  of  Augusta  A.  Thompson,  deceased, 
and'  presents  for  Investigation  two  entirely 
distinct  matters.  No  objection  has  been  tak- 
en, if  any  could  be  taken,  to  the  trial  and 

•  determination  of  these  two  distinct  matters 
In  one  suit,  and  there  Is  no  embarrassment 
<n>  the  part  of  the  court  In  dealing  with 
them  seriatim. 

The  first  matter.  In  order  of  time,  la  this: 
Augusta  A.  Thompson  was  a  widow,  who 
resided  for  many  years  to  Jersey  City.    In 

*  the  year  1885  sh^-  was  about  66  or  68  years 
of  age<  She  was  living  alone  In  her  own 
house,  and  she  owned  other  houses  near  by, 
which  she  let  to  tenants.  She  was  In  com- 
fortable circumstances,  ha^g  an  ample  sup- 
port for  herself,  the  extent  of'  her  Income, 
as  Indicated,  being  about,  as  I  recollect,  $1,- 
200  to  $1,800  a  year.  She  was  a  woman  of 
pleasing  address,  youthful  in  appearance.  In 
view  of  her  age;  a  warm-blooded,  perhaps 
somewhat  Impulsive,  vigorous  woman.  She 
attended  to  her  own  afFairs,  and  she  seems 
to  have  been  fully  competent  to  take  care  of 
her  own  affairs.  She  had  had  two  children 
by  her  deceased  husband,  who  had  died  many 
years  before,  and- 1  think  the  testimony  In- 
dicates that  she  had  lived  for  a  number  of 
ye^rs  very  much  alone.  Her  relatives  In 
1885  consisted  of  a  sister,  I  think  two  broth- 
ersj  and  quite  a  number  of  nepbevra  and 
nieces.  At  this  time  the  defendant,  Adrian 
Hltt,  appeared  on  the  scene.  He  came  from 
the  West  •  His  antecedents,   his  character. 


his  various  employments,  will  be  referred  to 
later  on.  '  He  became  acquainted  with  Mrs. 
Thompson  ha  1885,  and  from  that  time  nntU 
November  7,  1887,  he  boarded  at  her  house, 
or  lived  In  her  bouse  at  varloas  Intervals 
from  time  to  time,  but  not  continuously.  He 
was  a  carpenter  by  trade  at  that  time,  and 
was  endeavoring  to  maintain  himself  by  run- 
ning a  carpenter  shop,  I  think  In  a  small 
way.  In  Jersey  City.  From  November  7, 
1887,  until  Mrs.  Thompson's  death  on  July 
15,  1900,  Mr.  Hitt  lived  conttouously  In  her 
house  and  boarded  with  her;  that  Is  to  say, 
he  lodged  and  had  his  meals  with  her.  Tbere 
was  a  brief  period.  In  1888  and  1889,  I  think, 
when  he  went  back  to  the  West,  but  he  soon 
returned,  and  It  seems  quite  plain  that  his 
going  to  the  West  was  only  a  temporary  In- 
terruption of  this  permanent  residence  that 
he  had  with  Mrs.  Thompson  during  these  13 
or  14  years. 

After  Mrs.  Thompson's  death,  Mr.  Hltt 
made  two  claims  against  her  estate  In  regard 
to  the  two  matters  on  trial  In  this  case.  He 
produced  what  purports  to  be  a  promissory 
note,  the  bo(^  of  which  Is  In  bis  handwrit- 
ing, purporting  to  be  signed  by  Mrs.  Thomp- 
son, by  which  Mrs.  Thompson  promised  to 
pay  to  his  order,  on  demand,  the  sum  of 
$32,000;  and  he  claimed  that  this  note  rep- 
resented an  honest  debt  that  was  due  to  him. 
This  note  bears  date  September  6, 1899.  The 
other  claim  which  he  made  against  the  es- 
tate whs  a  claim  to  the  ownership  of  a  prom- 
issory note  given  by  one  Thomson  Kings- 
ford  to  the  qrder,  of  Mrs.  Thompson,  bearing 
date,  I  think,  September  9,  1899;  and  the 
note  is  for  $10,000.  It  is  made  payable,  I 
think,  four  or  five  years  after  date,  but  is 
payable,  at  the  option  of  the  maker,  at  any 
time.  Mr.  Hltt,  after  Mrs.  Thompson's 
death,  claimed  that  she  gave  him  this  $10,- 
000  note  as  a  gift  In  the  first  of  three  suc- 
cessive answers  which  he  filed  In  this  cause, 
the  second  and  third  answers  being  brought 
about  by  exceptions  filed  to  the  prior  answer 
In  each  case.  Mr.  Hitt  states  merely  that 
Mrs.  Thompson  gave  him  this  $10,000  note 
In  her  lifetime  and  failed  to  indorse  It,  not 
alleging  that  she  gave  It  when  she  was  in 
contemplation  of  death,  as  a  gift  causa  mor- 
tis, leaving  the  inference  that  the  gift  was'an 
ordinary  gift  inter  vivos. 

Wltiiont  undertaking  to  recall  or  state  the 
various  proceedings  that  were  had  with  ref- 
erence to  these  two  claims  of  Mr.  Hltt  -the 
final  result  was  the  filing  of  this  bill  on  the 
part  of  the  administrator,  much  in  Its  pres- 
ent form,  and  with  the  last  answer  of  ttie 
defendant  In  the  form  In  which  it  now 
stands,  presenting  these  two  Issues  to  the 
court:  First  whether  the  note  for  $82,000 
is  a  valid  obligation  of  Mrs.  Thompson's,  or. 
In  other  words,  whether  any  nioney  is  due  to 
Mr.  Hitt  on  that  note;  and,  second,  whether 
Mr.  Hltt  or  the  administrator  is  the  lawful 
-owner  of  the  Thomson  Kingsford  note: for 
$10,000.    The  answer  at^st  c^Jeotpd  to  the 
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jarlsdlctlon  of  the  court— Bet  up  that  the  mat- 
ters In  this  litigation  were  cognizable  In  a 
court  of  law.  Subsequently,  during  the  prog- 
ress of  the  trial,  the  defendant  moved  to 
amend  hie  answer  by  striking  oat  this  sepa- 
rate defease,  which,  as  I  recall  It,  was  plead- 
ed in  the  usual  way,  the  defendant  asking 
that  he  might  hare  the  same  benefit  of  this 
defense  as  If  he  had  presented  it  by  a  de- 
murrer. Counsel  for  the  defendant  made 
this  motion,  and  announced  to  this  court  that 
it  was  the  desire  of  the  defendant  to  have 
all  the  matters  finally  and  conclusively  de- 
termined in  {his  cause.  I  shall  not,  there- 
fore, spend  much  time  in  dealing  with  the 
question  of  the  Jurisdiction  of  the  court  in 
respect  of  either  of  these  two  controversies, 
although  some  questions  might  have  been 
discussed.  If  the  answer  had  stood  In  its  orig- 
inal form,  in  regard  to  the  Jurisdiction  of  the 
court  in  reference  to  the  $32,000  note. 

As  to  the  controversy  over  the  Thomson 
Eingsford  note  of  flO,000,  there  could  be  no 
iinestion  about  the  Jurisdiction  of  the  court 
It  was  not  only  claimed  to  be  a  gift  causa 
mortis  by  the  defendant,  but,  if  objection 
might  be  made  to  the  filing  of  a  bill  to  deter- 
mine a  controversy  over  a  gift  or  an  alleged 
gift  causa  mortis  by  the  administrator,  all 
donbt  about  the  Jurisdiction,  of  the  court  was 
removed,  as  I  have  heretofore  explained, 
when,  by  consent  of  both  parties  to  tne  suit — 
and  all  parties  to  the  suit  as  it  then  stood^ 
the  executor  of  Thomson  Klngsford  came  Into 
court  in  the  canse,  by  a  petition,  and  took  an 
order,  by  consent  of  all  parties,  to  the  effect 
that  be  should  deposit  the  full  amount  of  the 
note  in  court,  and  take  the  note.  This  was 
done.  The  proceeding  was  practically  an 
interpleader  proceeding,  and  the  order  thqt 
was  made  was,  in  effect,  a  decree  of  Inter- 
pleader. The  remaining  parties  In  the  cause 
^hecause  the  bill,  by  consent,  was  dismissed 
as  to  the  estate  of  Thoihson  Klngsford),  the 
'ComplalnAUt  and  the  defendant  Hltt,'  by  their 
pleadings  have  set  up  'amply  their  tonten- 
tlons  In  regard  to  this  liote  and  the  money 
which  It  represented.  The  Jurisdiction  of  the 
court,  therefore,  to  try  the  ownership  of  the 
note,  is  beyond  all  doubt  The  fund  Is  In 
«ourt.  Kobody  can  get  this  fund  without  the 
order  or  decree  of  this  court;  and  therefore, 
for  that  reason,  there  can  be  no  question  as 
to  the  court's  Jurisdiction. 

In  regard  to  the  note  for  $32,000,  the  case 
Is  different.  The  bUl  pra^s  that  the  note  be 
surrendered  for  cancellation.  It  may  be  that 
some  of  the  main  questions  with  regard  to 
that  note  can  properly  and  completely  be 
tried  In  an  action  at  IaV„  and  might  have 
been  tried  in  the  action  brought  by  Mr.  ttitt 
against  the  estate  on  the  note,  which  was  en- 
joined. If  I  remember  right,  when  this  bill 
was  filed..   Was  it  not  enjoined,  Mr.  Taylor? 

Ur.  Taylor:    Xea,  sir. 

THE  COtJRT:  It  may  be  that  the  prin- 
cipal questions  might  be  tried  in  such  a  suit 


But,  as  a  matter  of  fact,  there  are  a  number 
of  very  Important  Issues  in  regard  to  that 
note,  in  reference  to  its  status,  which  Involve 
necessarily  a  qnestion  of  fraud.  If  the  note 
is  not  a  valid  note,  then  it  is  a  gross  fraud, 
and  the  conduct  of  Mr.  Hltt  in  undertaking 
to  collect  it  is  dishonest  and  fraudulent  in  a 
high  degree.  I  think  there  are  very  many 
circumstances  about  this  case  which  would 
probably  sustain  the  Jurisdiction  of  the  court, 
and  Justify  the  court  In  trying  the  whole 
question— all  the  questions  relating  to  that 
note— whether  It  Is  a  forgery  or  not,  whether 
there  was  any  consideration  for  it,  whether 
it  was  obtained  by  undue  Influence,  and  all 
the  othw  controversies  which  have  been  liti- 
gated In  this  canse.  But  I  shall  not  deal 
with  the  matter.  I  have  not  undertaken  to 
examine  the  authorities  which  have  been 
cited.  I  shall  respect  the  wishes  of  the  par- 
ties. I  shall  exercise  the  Jurisdiction  which 
both  parties  In  this  canse  admit  the  court 
has  in  regard  to  this  $32,000  note,  and,  if 
there  is  any  error  made  In  assuming  such 
Jurisdiction,  the  matter  can  be  examined  in 
the  court  above. 

Now  then,  taking  up  these  two  questions  oC 
fact  In  order,  the  first  matter  to  be  deter- 
mined Is  the  status  of  the  $32,000  note.  That 
comes  first  In  point  of  time,  and  the  discus- 
sion of  it  comes  first  logically.  I  cannot  see 
how  any  court  could  satisfactorily  deal  with 
the  status  of  the  alleged  gift  causa  mortis 
without  first  establishing  the  honesty  or  the 
fraudulent  character  of  this  $32,000  note.  It 
makes  a  great  deal  of  difference,  in  endeavor- 
ing to  ascertain  whether  Mrs.  Thompson  gave 
Mr.  Hltt  this  $10,000  note,  which  was  Jnst  as 
good  as  a  government  bond,  whether  the 
court  believes  that  Mrs.  Thompson  at  the 
time  owed  Mr.  Hltt  $32,000,  Which  was  more 
money  than  could  be  realized  from  her  entire 
estate  probably,  including  the  $10,000  note. 
It  seems  to  me  that  the  determination  of  the 
status  of  this  note  necessarily  precedes  the 
consideration,  the  proper  consideration,  of  the 
status  of  the  alleged  gift  causa  mortis.' 

I  may  say  here  tliat  whether  either  one 
of  these  claims  of  Mr.  Hltt'd  Is  an  honest. 
Just  claim,  Is  to  my  mind  a  much  more  dif- 
ficult question  than  whether  or  not  both  of 
them  are  honest  and'  Jnst  or  ndt  It  is  very 
much  easier  to  believe  tnat  either  one  of 
these  claims  is  well  founded  than  it  Is  to 
suppose  that  both  of  them  are.  The  note 
which  is  produced  as  the  foundation  of  this 
claim  for  $32,000,  as  I  said,  is  In  the  hand- 
writing of  Mr.  Hltt.  He  claims  that  on 
September  8,  1899,  Mrs.  Thompson  owed 
him  $32,000.  Of  course.  If  she  did  not  owe 
him  $32,000,  or  any  substantial  sum  at  that 
time,  then  the  note  is  of  no  value.  The 
force  of  this  piece  of  paper  alleged  to  be 
signed  by  Mrs.  Thompson  lies  altogether  in 
the  evidence  which  It  affords  that  Mrs. 
Thompson  owed  Mr.  Hltt  $82,000  on  Septem- 
ber 6,  1899.  It  Is  true  that  Mr.  Hltt  pro- 
duces a  witness,  one  George  M.  Culver,  who 
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testifies  tbat  be  was  present  on  September 
5,  1899,  and  saw  tbis  note  written  out  by 
Mr.  Hitt,  and  saw  Mrs.  Thompson  sign  it, 
and  tbat  after  it  was  thus  executed  be,  the 
witness  Culver,  read  it.  H'e  testifies  to  that 
If  his  testimony  is  true  it  does  not  neces- 
sarily follow  tbat  Mrs.  Thompson  owed  Mr. 
Hitt  $32i000  at  tbat  time.  There  are  a  great 
many  ways,  a  number  of  which  are  strongly 
suggested  by  the  testimony  in  this  cause  in 
regard  to  the  relationship  of  these  two  par- 
ties— ^tbelr  relations  to  each  other — I  say 
tbat  there  are  a  great  many  ways  that  can 
be  suggested  In  which  the  note  might  have 
beeu  executed  without  there  being  an  in- 
debtedness of  $32,000  at  the  time.  I  have 
read  and  re-read  Mr.  Culver's  testimony, 
botb  on  bis  dbrect  and  on  his  cross  exami- 
nation, with  great  care,  to  see  bow  far  be 
narrates  any  facts  which  indicate  the  exist- 
ence of  an  Indebtedness,  as  distinguished 
from  the  mere  execution  of  this  note.  There 
is  very  little  In  Mr.  Culver's  testimony  on 
that  subject.  His  testimony  leaves  upon  the 
mind  very  largely  this  impression:  that  be 
went  to  Mrs.  Thompson's  bouse,  and  waited 
until  Mr.  Hitt  appeared,  being,  as  be  says, 
invited  there  by  Mrs.  Thompson;  a  prior 
note  for  $30,000,  similar  to  the  one  In  ques- 
tion, was  then  produced;  a  new  note  for 
$32,000  was  made  as  Its  successor  and  sub- 
stitute; the  note  was  executed;  It  was 
banded  to  the  witness  to  peruse;  he  evident- 
ly understood  that  he  was  there  as  a  witness 
to  a  very  Important  transaction;  Mr.  Hitt 
took  possession  of  the  note;  titie  witness 
went  away.  And  one  very  singuRir  thing 
to  my  mind  is  that  almost  the  same  transac- 
tion is  described  by  the  witn'ess  as  having 
occurred  in  bis  presence  three  years  before. 
In  1896,  when  the  prior  note  for  $30,000  is 
alleged  to  have  been  made.  The  witness 
comes  in,  watches  this  ceremony,  the  wit- 
ness goes  away.  What  it  means  he  knows 
very  little  about,  and  be  tells  us  very  little. 

I  do  not  lose  sight  of  the  conversation 
which  Mr.  Culver  would  have  us  believe 
took  place  between  himself  and  Mrs.  Thomp- 
son on  one  of  these  occasions,  when  Mrs. 
Thompson,  as  the  witness  said,  with  tears  In 
her  eyes,  spoke  of  Mr.  Hltt's  generosity  to 
her,  and  even  stated  that  all  ber  property 
would  be  barely  sufficient  to  pay  what  was 
owing  to  Mr.  Hitt.  I  must  say  that  I  do 
not  believe  that  Mrs.  Thompson  ever  said 
anything  of  that  kind  to  Mr.  Culver. 

Now  we  have  the  note  for  $32,000  speak- 
ing fcHf  itself,  and  proved  to  have  been  exe- 
cuted and  delivered  to  Mr.  Hitt,  by  this  one 
witness,  who  swears  point-blank  to  the  fact. 
But  still,  the  underlying  question  Is,  did  Mrs. 
Thompson  owe  Mr.  Hitt  $32,000  at  the  time 
tbis  note  was  made?  I  reach  the  conclusion, 
without  doubt  in  my  own  mind,  that  Mrs. 
Thompson  did  not  owe  Mr.  Hitt  $32,000,  or 
any  substantial  sum,  and  that.  If  she  exe- 
cuted this  note  In  the  presence  of  Mr.  Culver 
and  delivered  it  to  Mr.  Hitt,  there  la  some 


explanation  of  the  fact  that  we  have  not  re- 
ceived in  tbis  case,  and  probably  never  'wlU 
receive,  inasmuch  as  the  one  person  who 
could  tell  the  truth,  if  I  am  correct  In  my 
conclusion,  is  silent  in  death.  The  improba- 
bility of  this  Indebtedness  of  $32,000  exist- 
ing from  Mrs.  Thompson  to  Mr.  Hitt  is  so 
great  that  it  would  have  to  be  removed  by 
testimony  which  would  almost  amount  to  a 
demonstration  of  the  existence  of  the  debt. 

I  said  that  Mr.  Hitt  came  from  the  West 
In  1885,  and  he,  within  two  years  after,  at- 
tached himself  to  Mrs.  Thompson,  and  lived 
with  her  during  the  balance  of  ber  life.  Now 
it  has  seemed  to  me  from  the  very  openinir 
of  this  cause,  in  which  there  is  such  a  vast 
amount  of  testimony  and  so  much  contra- 
diction, that  it  Is  idle  to  undertake  to  grope 
one's  way  through  the  maze  of  tbis  testi- 
mony without  ascertaining  what,  in  fact, 
were  the  relations  existing  between  Mrs. 
Thompson  and  Mr.  Hitt  Tbat  is  a  subject 
tbat  cannot  be  passed  by  and  left  In  any  un- 
certainty. Mr.  Hitt  claims  tbat  after  he  had, 
at  various  Intervals,  had  his  lodging  and 
board  at  Mrs  Thompson's  bouse,  be  establish- 
ed himself  permanently  there  In  November, 
1887.  He  claims  that  he  and  Mrs.  Thompson 
at  tbat  time  became  united  In  relations  which 
he  describes  as  k  common-law  marriage.  In 
other  words,  the  relations  of  this  man  and 
woman  became  Intimate  on  November  7, 
1887,  and  they  lived  together  practically  as 
man  and  wife  from  that  time  on  until  ber 
death.  Tbat  is  Mr.  Hitt's  claim.  I  am 
strongly  inclined  to  believe  that  this  claim 
is  well-founded.  I  may  say  I  reach  that  con-  • 
elusion.  Certainly,  If  there  is  any  error  In 
that  conclusion,  Mr.  Hitt  cannot  complain  of 
It  I  find,  in  accordance  with  his  Inslstment,. 
that  this  man  and  this  woman  did  live  to- 
gether in  intimate  relations  during  this  long 
period  of  time,  and  I  think  the  whole  testi- 
mony on  both  sides  of  tills  cause  Is  consist- 
ent with  that  theory,  and  is  not  consistent 
with  any  other.  Why,  of  course,  they  mis- 
represented about  it  Mrs.  Thompson  bad 
to  explain  to  her  relatives  .and  friends  why 
it  was  that  she  had  this  man  Hitt  this 
carpenter,  living  in  ber  bouse.  He  was  not, 
plainly,  a  man  who  was  exactly  Mrs.  Thomp- 
son's social  equal.  Mrs.  Thompson  had  »' 
number  of  friends  who  were  people  of  wealth 
and  refinement  who  took  an  Interest  in  ber. 
She  might  very  well  hesitate  to  contract  mar- 
riage with  this  man,  who  bad  come  strolling 
to  her  door  from  the  West— a  man  whose  ante- 
cedents she  knew  nothing  of.  But  she  had 
to  account  for  his  presence  in  her  house. 
And  how  did  she  account  for  it  when  her 
friends  Inquired?  Why,  in  the  most  natural 
way  possible.  She  said  that  she  paid  Mr. 
Hitt  for  all  that  be  did  for  her;  that  she  had 
been  frightened  by  a  burglar  who  had  In 
1887  or  thereabouts  endeavored  to  break  in- 
to her  neighbor's  boose,  and  she  didn't  like 
to  live  alone.  And  there  might  have  been 
some  truth  in  that;  and  Mr.  Hitt  was  a  very 
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oaefnl  man.  Mr.  Hltt  stated  to  varioiu 
penons  that  he  paid  bis  board,  and  that  he 
got  93  a  day  for  every  day  that  he  worked 
for  Mrs.  Thompson.  And  I  think  the  testis- 
mony  indicates  that  both  Mr.  Hltt  and  Mrs. 
Thompson  naturally  exaggerated  the  use- 
folnees  of  Mr.  Hitt  to  Mrs,  Thompson  in 
respect  to  the  care  of  her  property.  Mrs. 
Thompson  did  not  need  a  mechanic  to  live 
with  her  for  the  purpose  of  taking  care  of 
her  houses  and  making  repairs.  She  took 
care  of  her  own  houses,  for  the  most  part— 
the  business  connected  with  them;  collected 
tier  own  rents;  and  she  was  abundantly  able 
to  do  so.  Occasionally  Mr.  Hltt  would  mend 
a  door,  or  do  something  of  that  kind  around 
the  house.  But  I  am  very  strongly  Impressed 
with  tbe  idea  that  in  the  large  number  of 
conversations  that  are  testified  to  between 
Mrs.  Thompson  and  various  parties,  includ- 
ing her  relatlTes,  and. between  Mr.  Hitt  and 
various  other  parties,  what  was  said  was  in 
a  measure  untrue—contained  an  element  of 
misrepresentation  which  one  would  naturally 
expect  to  find  in  such  a  case.  Mrs.  Tbump- 
son  had  difficulty  in  vindicating  her  right 
before  her  relatives  to  keep  this  man  in  her 
house.  She  addressed  Mr.  Hltt  always  In 
their  presence  as  "Mr.  Hitt"  I  think  that  al- 
most all  the  witnesses  were  questioned  on 
tills  point  The  sister,  Mrs.  Langwith,  and 
Mrs.  McCarty,  a  friend,  each  of  whom  spent 
very  many  months  in  Mrs.  Thompson's  house 
while  Mr.  Hitt  was  there,  say  that  Mrs. 
Thompson  always  called  him  "Mr.  Hltt," 
and  Mr.  Hltt  always  addressed  her  as  "Mrs. 
Thompson";  and  these  witnesses  also  say 
that  there  were  no  famlllarltleB  Indulged— 
allowed— between  them.  Their  demeanor 
toward  each  other  was  such  as  to  Indicate 
tliat  their  relations  might  have  been  ordinary 
business  relations,  and  that  Mr.  Hitt  was  in 
Mrs.  Thompson's  house  in  the  capacity  of  a 
workman,  or  an  employe,  if  not  a  servant 
A  good  deal  of  testimony  was  given  by  Mrs. 
Thompson's  relatives  to  the  efCect  tliat  they 
regarded  Mr.  Hltt,  and  subsequently  his 
niece  Clara  Longquist,  as  being  in  the  house 
In  the  capacity  of  a  servant  It  was  quite 
natural  that  they  should  have  that  impres- 
sion, and  that  was  the  impression  that  natur- 
ally Mrs.  Thompson  would  seek  to  make  up- 
on them.  But  when,  as  they  did  occasionally, 
break  out  with  the  question  direct  to  Mrs. 
Thompson  in  what  capacity  this  man  Hltt 
was  there,  the  testimony  shows  that  on 
several  occasions  Mrs.  Thompson's  replies 
were  very  imsatlsfactory. 

Now,  while  these  people  were  living,  to- 
gether and  conducting  themselves  In  tbe  way 
I  Iiave  indicated,  so  as  to  make  It  possible 
for  them  to  live  together  without  scandal, 
we  find  abundant  proof  that  they  took  a 
very  different  Interest  In  each  other  from 
that  which  such  an  employer  would  take  in 
such  an  employ&  Tbe  most  significant  and 
trustworthy  piece  of  evidence  of  that  char- 
acter that  I  recall  consists  of  two  letters 


written  by  Mrs.  Tbompaoa  to  Ut.  Hltt  In 

June,  1900,  when  he  was  temporarily  in  tba 
Adlrondaclis.  They  are  very  affectionate  let- 
ters. They  indicate  a  very  high  degree  of 
personal  regard.  They  do  not  begin  'T>ear 
Mr.  Hltt";  they  begin  "Dear  Adrian";  and 
they  end  with  expressions  of  love.  They  are 
such  letters  as  a  woman  would  write  to  her 
husband.  They  are  such  letters  as  this  wo- 
man, Mrs.  Thompson,  might  well  have  writ- 
ten to  Mr.  Hitt  if  she  entertained  a  deep 
affection  for  him,  If  their  relations  were 
sentimental.  They  are  not  such  letters  as 
Mrs.  Thompson  would  write  to  a  carpenter 
who  was  simply  In  her  employ  as  a  servant, 
whom  she  found  it  convenient  to  keep  in 
her  house  as  a  guard  against  burglars. 
.  I  cannot  recall,  much  less  state  in  an  order- 
ly manner,  all  the  testimony  which  bears 
upon  the  solution  of  the  question  of  the  ac- 
tual relations  of  these  two  people.  The  infer- 
ence from  the  whole,  I  think,  is  plain  tliat 
this  man  and  woman  had  an  Interest  in  each 
other  which  they  were  concealing  from  the 
world,  and  especially  from  the  relatives  and 
friends  of  the  woman.  When  Mrs.  Thomp- 
son was  prostrated  by  her  last  illness,  and 
her  niece,  Mrs.  Beulah  Wilson,  an  intelligent, 
well-educated  lady,  took  charge  of  the  bouse, 
the  conduct  of  Mr.  Hitt  was  such  as  to  lead 
Mrs.  Wilson  to  ask  her  aunt  if  she  were 
married  to  bim,  because  she  says  tliat  she 
was  anxious  to  know  what  the  fact  was,  and 
in  asking  this  question  she  does  not  seem  to 
liave  feared  the  resentment  of  her  aunt,  nor 
does  she  seem  to  have  incurred  such  resent- 
ment Without  pursuing  tills  subject  fur- 
ther, I  may  say  that  I  think  the  testimony 
abundantly  sustains  Mr.  Hitt's  contention  as 
to  what  his  relations  with  Mrs.  Thompson  in 
fact  were. 

Mr.  Hitt  testifies  that  from  the  time  these 
relations  were  established,  November  7,  1887, 
for  13  years,  until  Mrs.  Thompson's  death, 
he  was  engaged  In  the  business  of  making 
and  exploiting  inventions.  As  soon  as  he 
went  to  live  with  Mrs.  Thompson,  as  soon  as 
these  Intimate  relations  were  established,  ac- 
cording, to  his  own  testimony,  he  abandoned 
all  effort  to  maintain  a  'carpenter  shop,  and 
practically  all  regular  efforts  to  make  any 
money  by  the  prosecution  of  his  trade.  Down 
to  that  time  he  had  maintained  a  carpenter 
shop  in  Jersey  City.  From  this  time  onward 
he  ceased  to  endeavor  to  earn  money  In  that 
way,  and  he  devoted  himself  to  the  exploit- 
ing of  these  Inventions.  He  interested  vari- 
ous parties  with  money  In  these  inventions. 
There  is  a  series  of  partnerships  and  cor- 
porations in  wlilcb  Mr.  Hltt  Was  interested; 
and  for  short  periods  the  testimony  shows 
that  he  received  a  daily  wage  of  $3,  or  some- 
thing like  that,  tbe  periods  of  such  employ- 
ment, however,  being  comparatively  brief. 
There  is  no  evidence  that  Mr.  Hitt  was  mak- 
ing any  substantial  amoimts  of  money  by 
any  business  that  he  maintained  from  1887 
down  to  1900,  with  the  exception  of  this 
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patent  bnslnnn,  to  wUch  I  am  about  to  re-  ' 
fer.  Well,  he  had  to  live  during  that  period; 
he'  had  to  be  lodged,  and  fed,  and  clothed. 
He  also  was  making  Inventions  and  procur- 
ing patents,  for  which  he  required  consider^ 
able  sutns  of  money.  He  sold  these  patents', 
dr  different  interests  in  them,  and  from  time 
to  time— it  Is  proved  beyond  all  doubt— he  re- 
ceived moneys,  sometimes  considerable  sums, 
and  the  evidence  indicates  that  he  turned 
these  moneys  over  to  Mrs.  Thompson.  One 
of  his  partners,  Mr.  Gobin,  says  that  Mrs. 
Thompson  practically  was  his  banker;  that 
Mr.  Hltt  never  had  any  money,  that  he  al- 
ways went  to  her  for  money,  got  what  he 
required,  and  all  moneys  that  he  made  went 
to  her. 

Now,  It  would  be  an  Impossibility  to  deal 
with  the  mass  of  testimony  in  regard  to  the 
various  sums  of  money  which  Mr.  Hitt  al- 
leges he  received  from  1885  until  1900,  and 
all  of  which  he  would  have  us  infer  were 
turned  over  to  Mrs.  Thompson  for  his  benefit 
The  testimony,  I  will  say,  that  Mr.  Hitt  ad- 
duces to  show  that  he  received  any  consider- 
able sums  of  money  during  this  period,  or 
any  such  sum  as  |32,000,  Is  entirely  unsatis- 
factory to  my  mind.  He  starts  out  by  claim- 
ing that  In  1885  he  walked  to  California  on 
a  wager  with  a  man  who  la  unknown  In  this 
cause,  who  Is  not  traced,  named  Joseph 
Smith,  and  that  he  won  the  wager  of  $2,000; 
and  then  be  made  another  wager  with  the 
Mime  man.  Smith,  that  he  could  walk  back 
within  a  certain  time,  and  he  walked  back 
And  made  $6,000;  and  he  would  have  ns  be- 
lieve that  by  the  summer  of  1885  he  had 
collected  about  $8,000  In  cash  as  the  proceeds 
of  this  extraordinary  double  walk.  A  part  of 
this  money  he  received  In  cash  at  the  Astor 
House  In  New  York,  alone.  Nobody  saw 
"him  receive  it  Nobody  knows  anything 
aboat  his  reception  of  this  money  who  Is 
brought  to  testify  In  this  cause.  This  court 
1b  asked  to  believe  that  he  had  $8,000  in  cash 
In  1885,  when  he  was  endeavoring  to  estab- 
lish himself  In  a  petty  business  as  a  car- 
penter and  Inventor  and  builder  here  In  Jer- 
sey City.  It  did  not  go  into  any  bank  that 
we  know  of.  He  asks  us  to  believe— and  he 
alleges  this  in  his  answer— he  alleges  In  bis 
answer  that  within  six  mouths  after  he  re- 
ceived this  sum  of  money  he  turned  it  over 
to  Mrs.  Thompson.  That  means  that  by  the 
winter  of  1885-8ft— about  that  time— he  gave 
this  woman  $8,000;  a  woman  with  whom  he 
was  not  living,  with  whom  his  relations  were 
not  Intimate,  for  whom  he  was  occasionally 
doing  Jobs  of  work,  and  at  whose  house  he 
was  occasionally  staying  for  a  time.  That 
Is  what  be  would  have  us  believe.  It  is 
unfortunate  for  Mr.  Hitt  that  he  can  bring 
uo  one  who  knows  anything  about  this  money 
at  all.  Its  origin  Is  in  a  wager,  tt  is  an 
extraordinary  way  to  make  so  much  money. 
It  would  be  very  extraordinary  If  a  man 
like  this  could  make  that  much  money  and 
nobody  knew  anything' ab6ut  It    I  have  to 


reject  hit  story  as  foo  ImprobaUe  to  accept 
Wlthouf  strong  corroborating  testimony. 

It  appears  In  tiie  c&ise  that  Mr.  Hitt  him- 
self made  various  statements  In  regard  to  this 
walk,  to  various  witnesses,  which' are  In- 
consistent with  his  present  claim. ''  One  wit- 
ness, whose  credibility  does  not  seem  to  be 
attacked  in  any  way,  says  that  Mr.  Hltt  told 
him  that  he  made  the  wager,  not  with  a 
inan  named  Smith,  but  with  a  man  named 
Richard  Fox,  and  that  It  was  for  $6,000;  The 
eame  witness,  or  another— I  have  forgotten 
which— testified  that  Mr.  Hitt  told  him  that 
he  had  made  thfs  walk  (and  I  believe  it  la 
conceded  that  he  did  walk  to  California)  on 
a  wager,  and  that  what  he  made  by  the  -walk 
out  he  lost  by  failure  to  complete  the  walk 
back  within  the  time  limited.  He  stated 
also',  according  to  one  witness,  that  he  had 
been  "beat"  out  of  the  money.  Bo  that  we 
have  the  origin  of  this  $8,000  left  in  a  state 
of  great  doubt  and  obscurity.  On  the  other 
hand.  It  iB  a  very  curious  thing  that  Mrs. 
Thompson  could  have  received  $8,000  In  cash 
from  this  man  In  the  winter  of  1885-86,  and 
no  trace  be  left  of  It  No  bank  got  It  from 
her.  She  then,  If  I  recall  the  situation  cor- 
rectly, was  dependent  very  largely  for  bank- 
ing facilities  and  the  care  of  her  money  upon 
friends  in  New  York,  with  whom  she  'was  in 
constant  correspondence,  and  from  whom  she 
was  receiving  dividends  on  stock,  from  Inti- 
mate financial  friends  who  took  great  Interest 
In  her.  It  seems  incredible  that  Mrs.  Thomp- 
soi)  could  have  disposed  of  $8,000  at  that 
time  and  no  one  know  anything  at  all  about 
It  ■ 

The  other  Items  of  money  that  Mr.  Hltt 
claims  h6  received  from  1885  to  1900  are  to 
a  very  large  extent  very  imperfectly  proved. 
The  testimony  In  regard  to  them  is  very  tin- 
satisfactor^.  There  are  a  number  of  Instan- 
ces where  Mr.  .Hlft  alleges  that  he  received 
money,  and  h6d  money,  but  be  does  not  pro- 
duce the  men  who  paid  the  money— the  per- 
sons who  would  know  about  It— although  an 
examination  of  the  testimony  makes  It  high- 
ly probable  that  some  person  could  be  pro- 
duced .who  would  corroborate  him.  No  such 
corroboration'  is  offered.  I  think  I  may 
state  with  safety  that,  with  the,  exception 
of  some  moneys  that  were  received  for  the 
sale' of  these  patents,  or  machinery  connect- 
ed with  the  business  that  Hltt  carried  on— 
with  the  exception  of  some  of  those  moneys, 
which  are  traced  to  Mrs.  Thompson— there 
Is  no  proof,  except  from  Hltt  himself,  that 
he  ever  received  the  sums  of  money  which 
he  claims  to  bave  received,  and  no  proof  of 
any  kind  that  Mrs,  Thompson  ever  received 
such  sums  from  him. 

Now,  let  ns  see  what  the  probabilities 
would  be  In  regard  to  any  moneys  realized 
by  Hltt  out  of  this  patent  business  from 
1887.  It  Is  not  disputed  that  a  building  or 
Bih6p'  of  some  kind  was  erected  tpon  one  of 
Mrs.  Thompson's  lots,  opposite  her  residence, 
where  Mr.  Hitt  installed  himself,  and  wtiere 
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lie  worked  constancy  and  Indastriousljr  at 
tbese  various  Inveotlons  that  he  was  en- 
deevoring  to  make.  He  Interested  a  man 
named  Cobin  In  those  patents.  Cobln  was 
associated  with  him  for  some  time.  He  aft- 
erwards Interested  Mr.  Plenty  and  Mr.  Berg; 
and  then  again,  at  another  time,  he  inter- 
ested the  Simons,  wealthy  merchants  of  New 
York.  AU  tbese  people  dealt  with  Mr.  Hltt 
as  a  poor  man.  Mr.  Cobln  evidently  became 
quite  Intimate  with  Mr.  Hltt.  He  comes 
here  and  testifies  at  length  in  bis  behalf. 
Mr.  Cobin  started  in  by  paying  ^,500  for 
an  Interest  in  one  of  Mr.  Hitt's  patents, 
and  then  they  undertook  to  manufacture  the 
patented  article.  Mr.  Cobln  says,  in  sub- 
stance, that  he  was  to  supply  the  money, 
and  Mr.  Hltt  was  to  do  the  work.  Mr. 
Cobin  never  found  out  that  Mr.  Hltt  had  any 
money.  He  regarded  hitn  as  a  poor  man. 
Mr.  Hitt,  in  dealing  with  Mr.  Cobin,  the 
Messrs.  Plenty  and  Berge,  and  the  others, 
occupied  the  position  of  the  struggling  in- 
ventor who  has  a  patent  that  is  valuable, 
and  who  wants  the  capitalist  to  come  in 
and'take  a  sliare  in  the  patent  as  compensa- 
'  Hon  for  the  amount  necessary  to  put  the 
patented  article  in  the  market  And  yet, 
if  we  believe  Mr.  Hitt's  story,  wliile  he 
was  dealing  with  these  men  on  the  basis 
of  his  being  a  poor  man,  having  no  money, 
and  their  having  a  good  deal,  Mrs.  Thompson 
was  holding  for  him  $15,000,  $20,000,  $2K,- 
000,  in  cash.  He  was'ti  comparatively  well 
to  do  man.  Mrs.  Thompson  owed  him  more 
than  could  be  realized  from  her  estate  at 
a  forced  sale.  And  yet  nobody  suspected  it 
—nobody  found  it  out 

In  1896  a  Judgment  was  recovered  against 
Mr.  Hitt  in  the  district  court,  for  ahout  $200 
I  tlilnk,  and  a  short  time  before  or  after— 
about  that  same  time— another  Judgment  was 
recovered.  Nobody  could  collect  anything 
out  of  Mr.  Hitt.  And  in  1896,  when  a  levy 
under  one  of  these  Judgments  was  made  up- 
on the  machinery  fo  Hitt's  place,  Mr.  Hltt  de- 
livered to  the  constable  a  claim,-  signed  by 
Mrs.  Thompson  or  In  her  name,  claiming  that 
she  owned  all  the  machinery  that  was  sub- 
ject to  levy.  Yet  we  are  asked  to  believe  by 
Mr.  Hitt  tiiat  at  that  time  he  was  a  com- 
paratively rich  man. 

Now,  if  Mr.  Hitt  liad  amassed  all  this  mon- 
ey, largely  by  his  Inventions,  it  is  not  prob- 
able tbat  he  would  have  I>een  willing  to  give 
np  large  interests  in  his  valuable  patents  to 
these  persons  who  only  contributed  a  small 
■nm  of  money— the  small  amount  of  capital 
necessary- to  conduct  the  business  snccesa- 
fnlly.  That  is  not  the  way  inventors  do. 
Let  an  inventor  get  $10,000  out  of  a  patent 
and  be  has  almost  always  four  or  five  other 
patents  in  mind  that  are  a  great  deal  better, 
Mr.  Hitt  would  almost  Inevitably  have  made 
some  exhibition  in  his  business  transactionB 
of  the  possession  of  tliis  money,  if  he  bad  any 
such  sum  of  money.  It  is  incredible  to  my 
mind  0iat  this  money  would  have  flowed  se> 
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cretly,  through  secret  channels,  from  Mm  to 
this  woman,  Mrs.  Tbompscn,  and  that  he 
should  have  taken  from  her,  as  he  claims  he 
did,  simply  her  promissory  notes.  It  would 
require  an  enormous  amount  of  testimony  to 
overcome  the  Intrinsic  ImprobabilitieB  of  the 
story  tbat  this  man  tells. 

Now,  he  says  in  his  answer  that  from  1887 
down  to  19Q0,  18  years,  he  (HitQ  ran  the 
house— paid  the  expenses  of  running  Mrs. 
Thompson's  house;  and  also  that  he  carried 
on  during  that  period  a  business  for  them 
both,  but  in  ber  name.  That  is  the  state- 
ment made  in  the  first  answer,  which  I  be- 
lieve was  eliminated  from  the  subsequent 
answers? 

Mr.  Taylor:    I  think  it  was,  sir. 

THE  COURT.  I  'think  it  was  eliminated. 
The  first  answer  was,  unnecessarily,  sworn 
to,  was  it  not? 

Mr.  Taylor:    Yes,  sir. 

THE  COURT.  That  is  what  Mr.  Hitt 
meant  to  be  a  sworn  statement— that  he  ran 
this  establishment  paid  all  the  expenses,  but 
was  carrying  on  the  business  In  Mrs.  Thomp- 
son's name,  and  for  their  Joint  benefit  Tbat 
is  the  purport  of  It  He  makes  out  a  case  of 
partnership,  in  the  whole  of  this  business  car- 
ried on  in  relation  to  these  patents,  from  1887 
down  to  1900.  I  am  inclined  to  think  that 
there  Is  a  go^d  deal  of  troth  in  Mr.  Hitt's 
statement  that  this  was  in  some  respects  a 
partnership  business.  It  is  not  true  that  Mr. 
Hltt  paid  the  expenses  of  the  house.  Tbat 
statement  is  not  only  not  proved  on  his  part— 
and  he  might  have  brought  a  great  deal  of 
proof  if  it  were  true— but  the  contrary  is 
proved.  It  is  proved  that  Mrs.  Thompson 
paid  the  expenses,  and  there  is  no  evidence 
of  any  kind  whatever,  as  I  recollect  the 
whole  mass  of  this  testimony,  that  Mr.  Hitt 
ever  paid  Mrs.  Thompson  one  dollar  for  bis 
board. 

Now  we  have,  according  to  Mr.  Sitt's  own 
insistment  a  man  and  woman  living  together 
in  illicit  relations,  occupying  the  same  house, 
but  concealing  those  relations,  and  each  one 
naturally  representing  to  the  onlooklng  world 
that  their  relations  were  Innocent— were 
founded  in  the  business  interests  of  the  two. 
Mr.  Hltt  states  that  he  was  carrying  on  this 
business  all  this  time  in  Mrs.  Thompson's 
name  as  a  partnership  business,  and  he  has 
repeated  tliat  statement  or  similar  states 
ments,  a  number  of  times,  as  has  been  prov- 
ed. I  am  inclined  to  think  that  there  is  a 
good  deal  of  truth  in  that  Once  let  it  be 
granted  that  Mrs.  Thompson  was  ensnared 
into  a  relation  with  this  man  such  as  I  have 
indicated,  and  all  the  rest  very  natqrally  fol- 
lows. He  would  Uve  with  her  practically  as 
her  husband.  He  would  get  all  the  benefit 
of  the  household  that  she  maintained— be 
boarded  and  lodged.  It  is  proved  tbat  she 
bought  him  clothing— I  think  underclothing; 
and  be,  full  .«t  ideas,  some  of  wlUcb  were 
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practical  perhaps,  and  some  of  which  ^e 
know  were  yislonary,  was  carrying  on  the 
shop  of  a  patentee  and  Inventor,  across  the 
street,  working  day  and  night,  and  selling 
these  patents  and  interesting  various  people 
in  them.  Why,  the  money  manifestly  came 
from  Mrs.  Thompson,  just  as  Mr.  Cobln's  tes- 
timony Indicates;  she  was  the  banker,  and 
any  moneys  that  he  got  would  naturally  go 
to  her.  I  have  not  the  slightest  doubt  when 
he  got  11,000  or  $1,500,  as  be  did  on  one  or 
perhaps  several  occasions,  by  check,  it  would 
go  to  Mrs.  Thompson. 

Bot  how  about  Mrs.  Thompson's  side  of 
the  account?  We  haven't  that  here  at  all. 
Mr.  Hitt  lived  wltb  Mrs.  Thompson  for  18 
years,  as  I  have  said— boarded  and  lodged 
with  her.  It  Is  proved  that  he  received  sums 
of  money  from  time  to  time  in"  order  that  he 
might  get  out  patents,  and  received  moneys 
from  her  for  the  purchase  of  machinery. 
The  mere  fact  that  on  one,  two,  three,  or 
more  occasions,  sums  of  money  that  Mr.  Hltt 
received,  amounting  to  $500  or  $1,500,  or 
whatever,  were  Immediately  turned  over  to 
Mrs.  Thompson,  Is  only  the  natural  result 
of  the  state  of  afTalrs  that  existed,  of  the  re- 
lations that  bound  these  people  together.  I 
should  consider  It  very  strange  indeed  if  Mr. 
Hitt,  receiving  all  that  he  plahaly  did  re- 
ceive from  Mrs.  Thompson,  sustained  by  her 
financially  in  so  many  of  his  transactions, 
should  have  pocketed  the  mpney  that  was 
occasionally  realized  when  he  succeeded  in 
Interesting  some  unfortunate  victim  in  one 
of  his  unsuccessful  patents.  And  that  leads 
me  to  speak  for  a  moment  of  this  very  curi- 
ous and  significant  fact:  That  while  Mr. 
Hltt  made  a  large  number  of  inventions, 
which  he  has  described,  while  his  counsel 
produced  a  great  many  patents,  or  certified 
copies  from  the  Patent  Office,  of  patents  Is- 
sued to  him,  nobody  has  mentioned  a  single 
patent  which  Mr.  Hltt  made  from  which 
anybody  has  made  any  money  by  manufac^ 
turlng  and  selling  the  patented  article.  The 
sole  source  of  revenue  to  Mr.  Hitt  as  a  pat- 
entee, which  is  proved  in  this  case,  from  all 
these  13  years  of  persistent.  Industrious  ef- 
fort on  his  part— the  only  source  of  revenue 
to  him  In  his  business— has  been  the  sale  of 
a  patent  or  an  Interest  in  some  of  his  pat- 
ents to  some  third  party.  Mr.  Cobin  came 
over  here  from  New  York,  bought  an  inter- 
est in  one  of  the  patents— and  I  think  it  was 
the  hand  car  patent— for  $1,500,  and  supplied 
what  money  be  could,  snd  left,  I  think,  not 
very  long  afterwards,  perhaps  within  a  year 
or  two,  with  a  loss  of  capital  and  a  gain  of 
expetience.  The  other  gentlemen  who  were 
induced  to  go  in  with  him  met  with  precise- 
ly the  same  fate.  All  the  'money  that  Mr. 
Hitt  ever  got,  as  proved  In  this  case,  on  ac- 
oount  of  his  patents,  was  by  their  sale,  and 
not  by  the  manufacture  and  sale  of  any  arti- 
cle that  was  covered  by  his  patent 

It  is  incredible  to  me  that  such  a  man  as 
>Ir.  Hitt  could,  in  September,  1889,  as  the 


result  of  13  years  of  the  sort  of  bnslness 
which  he  says  be  carried  on,  have  succeeded 
in  secretly  lending  to  Mrs.  Thompson  $32,000 
of  money,  while  all  the  time  he  was  in  some 
way  clothed,  lodged,  fed,  supplied  with  mon- 
ey—supplied with  the  amount  of  capital 
which  he  may  have  expended,  or  in  fact  did 
expend,  during  that  period.  And  It  is  almost 
equally  incredible,  I  may  say  it  is  highly  Im- 
probable, that  Mrs.  Thompson,  during  the 
same  period,  could  have  secretly  disposed  of 
$32,000  through  channels  that  we  cannot  dis- 
cover^In  a  way  that  Is  not  disclosed  in  this 
case.  Why,  It  would  be  a  most  extraor- 
dinary and  mysterious  exchange  of  situations 
between  these  two  people.  We  have,  in  1887, 
Mrs.  Thompson  with  a  nice  little  estate  of 
probably  $30,000  or  $35,000,  with  no  extrava- 
gant habits,  an  exceedingly  careful  woman 
according  to  the  undisputed  testimony,  and 
with  an  hicome  of  perhaps  $1,500  or  $1,800, 
a  nice  substantial  Income,  upon  which  she 
could  live,  and  manifestly  did  live  in  the  way 
in  which  she  was  pleased  to  live,  without 
any  Impairment  of  her  principaL 

Mr.  Hitt  we  have,  a  stranger  from  the 
West;  a  stroller;  a  convicted  counterfeiter,  • 
by  the  way;  a  man  who  had  been  walking 
on  a  wager  to  San  Francisco  the  year  before, 
with  plainly  no  more  than  the  proceeds  of 
the  walk,  if  there  were  such,  in  his  pocket, 
and  wltb  some  other  very  uncertain  items  of 
property  which  he  undertakes  to  describe  to 
us  as  existing  out  in  the  West.  We  have 
this  man  embarking  In  this  sort  of  patent 
business,  which  is  notoriously  uncertain,  in 
which  he  never  gets  a  single  patent  which  is 
proved  to  have  been  valuable  as  a  source  of 
revenue  to  anybody  who  undertook  to  manu- 
facture the  patented  article.  He  goes  on  in 
this  speculative,  inventive  business  for  13 
years,  and  all  the  moneys  that  he  gets,  apart 
from  the  $8,000  that  he  is  said  to  liave  got 
from  his  wager,  amount  to  a  few  thousand 
dollars— not  very  many— which  he  received 
from  the  sale  of  these  patents,  as  I  have 
said.  And  now,  at  the  end  of  the  13  years, 
the  situation  of  these  two  parties  is  Just  about 
reversed.  The  fortune  that  Mrs.  Thompson 
had  has  disappeared,  nobody  knows  where, 
and  Mr.  Hltt  has  become  possessed  of  Just 
about  the  same  fortune— $32,000— from  soiur- 
ces  which  certainly  had  been  concealed  from 
all  the  persons  he  was  associating  with,  and 
with  whom  he  was  doing  business,  and  who 
were  deeply  interested  in  his  financial  re- 
sources. 

I  am  unable  to  take  $82,000,  practically 
the  entire  fortune  of  Mrs.  Thompson,  and 
give  it  to  Mr.  Hltt,  in  afBrmation  of  this 
claim  of  his,  merely  because  he  brings  a 
piece  of  paper,  in  bis  own  handwriting,  a 
promissory  note,  the  body  of  which  was 
written  by  him,  and  because  Mr.  Gteorge  M. 
Gnlver  testifies  that  he  saW  the  ceremony 
of  the  signing  and  delivery  of  this  note. 
There  Is  something  very  strange  about  Mr. 
Culver's  being  brought  in  as  the  important 
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witness  In  this  case.  It  Is  perfectly  evident 
that  there  would  be  nothing  on  which  this 
claim  of  Mr.  Hltt  could  rest  at  all  to  this 
note  of  $32,000  If  Mr.  Culver's  testimony  be 
eliminated.  The  whole  case  of  Mr.  Hitt's 
rests  on  this  piece  of  paper  wlilch  bears  on 
its  face  the  signature  of  Mrs.  Thompson, 
and  the  testimony  of  Mr.  Culver.  All  the 
Improbabilities  to  which  I  liave  referred — ^all 
the  statements  wlilcb  seem  to  me  to  be  al- 
most incredible  which  I  have  discussed — all 
these  tilings  are  to  be  set  aside  because  of 
the  probative  force  of  this  piece  of  paper 
alone,  supported  by  the  testimony  oT  Mr. 
George  M.  Culver.  Mr.  Oulver  is  an '  old 
companion  of  Mr.  Hitt.  He  has  known  him 
for  20  years.  He  knew  him  out  West  be- 
fore he  ever  came  to  Jersey  City.  He  came 
to  New  York  In  1884,  I  think  it  was,  In  com- 
pany with  Mr.  Hitt,  and  they  then  and  there 
estabUsbed  a  sort  of  corporation,  In  which 
they  were  officers,  and  which  they  called 
the  American  Investment  Company,  I  think  it 
was,  and  they  went  Into  the  business,  or  tried 
to  go  Into  the  business,  of  exploiting  pat- 
ents. The  concern  lasted  only  a  few  months, 
dming  which  Mr.  Hitt  and  Mr.  Culver  were 
roommates,  living  together  In  New  York,  as 
well  as  being  connected  in  this  business. 
Then  they  turn  up  in  Jersey  City  together. 
Mr.  Culver  has  a  deep  interest  in  this  walk 
to  California;  goes  part  of  the  way  In  order 
to  see  bow  his  friend  Is  coming  out.  After 
Mr.  Hitt's  return  from  his  Iralk  he  boarded 
free  at  Mr.  Culver's  house  for  a  time.  Mr. 
Culver  Is  a  man  who  has  lived  In  a  large 
nnmber  of  houses  In  Jersey  City.  He  has 
moved  some  15  or  20  times,  perhaps  more; 
very  often  neglecting  to  pay  his  rent,  ac- 
cording to  his  own  admissions.  For  eight 
or  nine  years  he  has  had  a  position  at  Ellis 
Island  In  connection  with  the  immigration 
office  there.  He  has  had  a  position  there 
which  seems  to  be  similar  to  that  of  a 
watchman  or  police  officer — perhaps  com- 
btnea  both  functions.  It  Is  a  subordinate 
position.  That  bis  relations  with  Mr.  Hltt 
have  been  Intimate  and  friendly  is  perfect- 
ly plain.  K  Mr.  Hitt  were  going  to  pick 
ont  some  one  In  Jersey  City  to  be  a  witness 
for  him,  I  think  it  Is  fair  to  say  that  it  would 
seem  that  Mr.  Culver  would  be  or  might  be 
the  very  sort  of  man  whom  he  would  select 
Now  there  Is  something  very  strange  to  my 
mind  In  Mr.  Culver  being  the  witness  here. 
He  says  that  he  saw  the  $30,000  note  made 
in  1896;  that  he  witnessed  It  at  Mrs.  Thomp- 
son's request;  that  in  1899,  In  September, 
he  was  imsslng  her  house,  and  Mrs.  Thomp- 
son requested  bim  to  call.  He  said  he  would 
do  so,  but  he  did  tot  do  so  for  two  or  three 
days;  and  then,  as  he  and  Mr.  Hitt  would 
both  have  us  believe,  without  Mr.  Hitt's 
knowing  anything  about  It,  be  called  In  the 
afternoon  at  Mrs.  Tliompson's  house,  and 
then,  when  Mr.  Hitt  came  in,  he  witnessed 
the  note.    Mrs.  Thompson  then  picked  this 


man  out,  waited  three  or  fonr  days,  recog- 
nizing the  Importance  of  this  note  that  she 
was  giving,  and  the  propriety  of  having  a 
witness  who  could  be  relied  on  to  prove  It 
In  the  event  of  her  death.  She  selects  this 
man  Culver,  who  Is  the  intimate  friend  and 
companion  and  former  business  associate  of 
the  payee  of  the  note,  on  whose  behalf  the 
note  Is  to  be  proved,  and  she  waits  three  or 
four  days  for  this  man  to  come,  and  be  Is 
the  witness  whom  she  chooses  for  the  pro- 
tection of  Mr.  Hitt  It  Is  unreasonable,  I 
think,  to  suppose  that  Mrs.  Thompson  would 
have  made  such  a  selection.  It  Is  easier  to 
my  mind  to  believe  that.  If  the  note  was 
signed,  the  witness  Culver  was  brought  to 
the  place  where  it  was  signed  by  Mr.  Hltt, 
and  that  there  were  circumstances  attending 
the  signing  and  delivery  of  that  note,  which, 
if  disclosed,  would  account  for  the  signing 
of  It,  if  in  fact  It  was  signed — if  there  was 
any  such  note  signed  by  Mrs.  Thompson. 
Only  a  short  time  before  the  note  for  $30,- 
000,  made  In  1896,  is  said  to  have  been 
signed,  Mr.  Hltt  had  procured  this  man  Cul- 
ver to  come  as  tenant  and  occupy  a  bouse 
of  Mrs.  Thompson,  adjoining  hers,  for  the 
purpose  of  keeping  a  boarding  house.  He 
was  put  out,  or  he  left,  and  Mrs.  Thompson 
recovered  a  Judgment  against  him  for  al- 
most an  entire  year's  rent  Mr.  Culver  was 
not  the  sort  of  a  man  that  Mrs.  Thompson 
would  naturally  bring  into  her  affairs.  One 
witness  testified  that  Mrs.  Thompson  ex- 
pressed herself  in  very  uncomplimentary 
terms  In  regard  to  Mr.  Oulver.  But  it-  is 
hard  to  believe  that  after  this  man  Culver 
had  left  Mrs.  Thompson's  house,  and  depriv- 
ed her  of  nearly  a  year's  rent,  three  years 
later,  the  Judgment  for  the  rent  being  un- 
paid, Mrs.  Thompson  would  have  brought 
this  man  to  her  house  to  be  the  solemn, 
credible  witness  of  this  important  transac- 
tion, for  the  protection  of  Mr.  Hltt  Mrs. 
Thompson  was,  according  to  the  testimony 
of  many  witnesses,  an  intelligent,  level-head- 
ed, business  woman.  If  she  wanted  to  have 
a  witness  who  could  protect  Mr.  Hltt,  she 
hardly  would  have  picked  out  this  man. 
There  were  other  witnesses,  many  near  at 
hand,  who  more  naturally  would  have  been 
brought  in,  and  who;  within,  the  plain  view 
of  Mrs.  Thompson,  would  have  been  safer 
witnesses  to  employ  than  Mr.  Culver. 

In  regard  to  the  attempt  on  the  part  of 
the  complainant  to  prove  by  the  timebooks, 
or  copies  of  the  timebooks,  kept  at  Ellis 
Island,  that  Mr.  Culver  was  on  Ellis  Island, 
and  could  not  have  been  In  Jersey  City, 
when  this  note  was  executed,  I  have  had  no 
opportunity  to  re-examine  the  question  of 
the  competency  of  the  testimony  which  was 
offered  on  that  subject  I  retain  the  tenta- 
tive conclusion  which  I  reached  at  the  end 
of  the  argument  of  the  question,  to  the  ef- 
fect that  the  testimony  which  was  offered 
la  Incompetent  and  most  be  disregarded.    I 


Digitized  by 


Google 


148 


65  ATLANTIC  REPORTER, 


(N.J. 


do  not  think  that  tbls  ts  a  matter  of  great 
Importance,  because  It  does  not  strike  me 
that  the  testimony.  If  competent,  Is  entitled 
to  very  great  weight  Mr.  Culver,  as  I  re- 
call his  testimony,  stated  that  as  the  time- 
books  had  formerly  been  kept,  before  recent 
reforms  were  Instituted,  absentees  were  uni- 
formly marked  as  present  No  witness  was 
brought  to  contradict  this  testimony. 

I  do  not  think  it  is  necessary  In  this  case 
to  determine  whether  the  note  for  $32,000  is 
a  forgery  or  not  Two  experts  swear  it  is 
a  forgery;  two  experts  of  high  degree- 
Messrs.  Kinsley  and  Carvalho.  Two  ex- 
perts of  equally  high  degree— Messrs.  Ames 
and  Hay— swear  that  the  note  Is  genuine. 
And  we  have  had  some  five  or  more  hundred 
pages  of  testimony  of  these  learned  experts, 
sustaining  their  respective  theories.  I  do 
not  Intend  to  waste  any  time  in  the  discus- 
sion of  that  testimony,  or  in  an  attempt  to 
make  a  determination  as  to  the  genuineness 
of  this  signature.  The  testimony  of  these 
experts  on  this-  signature  shows  that  it  may 
be  genuine,  or  that  it  may  be  a  forgery. 
Perhaps  it  would  be  more  accurate  to  say 
the  testimony  of  Messrs.  Kinsley  and  Ca.r- 
▼alho  was  to  the  effect  that  the  signature 
Is  a  forgery.  The  testimony  of  Mr.  Ames 
and  Mr.  Hay,  I  think  I  may  say,  is  to 
the  effect  that  the  signature  may  be  genuine, 
or  may  be  a  forgery.  These  gentlemen  ad- 
mit that  a  forgery — an  imitated  signature 
— ^may  be  so  well  done  that  all  their  art  is 
vain  to  establish  the  fact  of  forgery.  It  Is 
A  mistaken  notion  that  many  people  have  that 
a  BigQature  cannot  be  forged  successfully. 
There  are  numberless  instances  where  signa- 
tures are  copied  with  such  accuracy  that  It  is 
impossible  to  demonstrate  whether  they  are 
-genuine  or  whether  they  are  forgeries. 

Now,  then,  Mr.  Hltt  la  not  only  a  convlct- 
■ed  counterfeiter,  or  convicted  of  having 
-counterfeit  coin  in  bis  possession,  be  Is  an 
Inventor,  an  engraver,  and  be  l8  a  very  In- 
genious man.  Tiiere  Is  no  question  about 
that  whatever.  There  Is  a  great  deal  about 
his  history,  his  character,  and  his  peculiar 
Abilities,  to  Justify  the  suspicion  that  be 
might  be  a  very  successful  simulator  of 
handwriting.  But  I  am  not  gping  to  under- 
take to  determine  the  question  whether  this 
signature  is  a  genuine  one,  or  whether  It  Is 
a  forgery.  It  Is  enough  to  reach  the  conclu- 
■sion  that  the  note  does  not  represent  a  valid 
Indebtedness  of  $32,000,  or  any  substantial 
Indebtedness,  from  Mrs.  Thompson  to  Mr. 
Hltt.  It  may  not  have  been  forged.  It 
may  be  that  Mr.  Hltt  using  his  persuasive 
arts,  bringing  whatever  forces  of  persuasion 
or  constraint  he  could  upon  Mrs.  Thompson, 
induced  her  to  sign  this  note.  He  may  have 
given  her  a  note,  for  all  we  know,  for  the 
same  amount,  or  for  double  the  amount 
There  may  have  been  a  variety  of  circum- 
stances under  which  this  note  might  have 
been  made,  which  would,  however, .  take  it 
altogether  out  of  the  category  of  obligations. 


And  right  In  cqnnectlon  with  that  matter  It 
Is  worth  while  to  note  the  fact  that  plainly 
this  was  not  a  business  transaction.  The  re- 
lations of  these  people,  according  to  Mr. 
Hitt's  own  story,  were  peculiar,  and  such 
as  I  have  described.  Mrs.  Thompson  was 
spending  large  sums  of  money  on  Mr.  BQtt, 
and  no  account  was  stated  between  them 
when  this  note  was  made— none  whatever. 
How  does  it  happen  to  be  Just  $32,000,  even? 
H6w  did  it  happen  that  In  1892  (It  may  have 
been  1893  or  1894)  Mr.  Hltt  surrendered  all 
the  notes  that  he  alleges  he  received  when 
the  separate  advances  were  made,  and  took 
a  note  for  Just  $24,000— the  first  note  that  this 
man  Culver  says  he  saw— Just  $24,000?  Was 
that  a  business  transaction?  Well,  It  might 
be.  It  might  be  that  they  settled  up  their 
affairs,  and,  being  very  intimate  and  friend- 
ly, they  might  have  thrown  off  the  Interest, 
and  made  it  a  round  sum,  $24,000,  and  that 
note  therefore  was  made  In  that  form.  But 
how  comes  it  that  in  1896,  three  or  four 
years  later,  they  met  and  the  $24,000  note 
Is  destroyed,  and  a  new  note  given  for  $30,- 
000?  That  Is  Mr.  Culver's  story.  That  is 
Mr.  Hitt's  inslstment  Is  that  a  business 
transaction?  Does  that  represent  an  Indebt- 
edness? And  then  we  have  the  curious  fact 
that  three  years  later,  during  which  interval 
I  believe  Mr.  Hltt  claims  that  he  advanced 
Mrs.  Thompson  some  $1,500,  they  meet  and 
this  same  ceremony  is  gone  through  with, 
performed  again,  in  the  presence  of  Mr.  Cnl- 
ver-the  $30,000  note  Is  surrendered,  and  a 
note  Is  given  for  $32,000.  How  did  they 
reach  that  figure,  $32,000?  Th^  defendant 
makes  no  explanation.  -  The  Interest  alone 
on  the  $30,000  note  for  the  three  years  would 
be  $5,400.  And  If  I  am  right  In  my  recol- 
lection that  Mr.  Hltt  Claims  he  advanced 
$1,500  during  that  interval,  as  I  think  Is  the 
case.  It  is  evident  that  the  new  note,  Instead 
of  being  for  $32,000,  ought  to  have 'been 
for  $37,000  or  more.  Was  that  a  business 
transaction?  Wa8  that  such  a  transaction 
as  these  two  people,  living  as  man  and  wtfe. 
with  their  Intimate  personal  relations  and 
with  their  complex  financial  relations;  would 
have  been  liable  to  make— Just  the  round 
sum  of  $32,000,  apparently  with  no  receipts 
given,  no  statement  of  account?  There  Is 
a  great  deal  to  suggest  that  If  Mr.  Culver 
was  present  and  saw  this  thing  done,  It  was 
not  a  business  transaction;  that  It  was  un- 
derstood by  the  parties  that  a  note  was  giv- 
en for  a  purpose— some  purpose  which  we 
may  surmise,  but  about  which  we  have  no 
proof  whatever. 

The  conduct  of  Mr.  Hltt  after  the  death 
of  Mrs.  Thompson  affords  practically  a  con- 
clusive test  of  the  truthfulness  of  his  claim 
that  she  died  Indebted  to  him  In  the  sum 
of  $32,000— &  sum  greater  than  her  entire 
estate.  If  liquidated  in  the  ordinary  way, 
would  probably  yield.  In  applying  this  test, 
the  declarations  and  actions  of  Mr.  Hltt. 
which  depend  for  their  proof  upon  the  on- 
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supported  testimonr  of  Mrs.  TbompsoB'B  rela- 
tives—the nepbews  and  nieces— may  be  ex- 
cluded from  consideration.  It  Is  trne  that, 
whenever  an  apparently  Impartial  and  entire- 
ly nnimpeached  witness  testifies  to  conduct 
on  the  part  of  Mr.  Hltt  trblch  discredits  his 
claim  to  the  $32,000  indebtedness,  be  does  not 
hesitate  to  contradict  the  witness  point  blank, 
or  attempt  to  give  an  explanation  of  his 
conduct  which  sustains  an  Inigenious  theory 
that  the  Impartial  witness  was  not  fslse^  but 
mistaken  or  forgetful. 

Mr.  Hltt  stands  contradicted  by  a  very 
targe  number  of  witnesses,  including  a  num- 
ber of  the  Interested  relatives  of  Mrs.  Thomp- 
son. If  it  were  necessary  to  discover  who 
tells  the  truth  where  Mr.  Hltt  is  contradicted 
by  one  of  the  nieces  or  nephews,  the  safe 
conclusion  would  be  that  Mr.  Hltt,  whose 
interest  la  far  greater  than  the  opposing  wit- 
nesses, cannot  in  every  case  be  right,  and  the 
contradicting  nephew  or  niece  false  and 
wrong. 

But  without  going  into  all  the  details  of 
Mr.  Hltt's  conduct  subsequent  to  Mrs.  Thomp- 
son's death,  including  particularly  his  decla- 
rations, there  is  enough  of  this  conduct  so 
proved  as  to  make  it  absolutely  necessary 
that  the  proof  should  be  accepted,  notwith- 
standing his  denials  or  attempted  explana- 
tions. 

Now,  let  us  see  what  facts  Mr.  Hltt  must 
have  known— what  facts  must  have  been  ever 
present  in  his  mind  during  the  period  fol- 
lowing Mrs.  Thompson's  Illness  and  death, 
during  which  he  pursued  the  conduct  which 
we  must  accept  as  proved  by  impartial  wit- 
nesses. We  now  assume  that  Mr.  Hltt's 
claim  Ja  substantially  true.  Mr.  Hltt  knew 
that  Mrs.  Thompson's  estate  owed  him  $32,- 
000  for  borrowed  money,  for  which  he  held 
Mrs.  Thompson's  note,  which  had  been  exe- 
cuted In  the  presence  of  a  living  witness 
manifestly  for  the  puriwse  of  facilitating  its 
proof.  He  knew  the  nature  and  extent  of 
Mrs.  Thompson's .  estate,  was  capable  of  de- 
scribing it  in  detail,  and  was  plainly  aware 
of  its  approximate  value.  .  The  note  for  $32,- 
000  which  Mr.  Hltt  held  had  been  executed 
less  than  a  year  prior  to  Mrs.  Thompson's 
stroke,  and  during  that  time  tiomparatlvely 
few  transactions  are  alleged  to  have  taken 
place  between  these  people,  so  that  Mr.  Hltt 
could  hardly  have  been  In  a  position  of  anx- 
iety on  acconni  of  any  unsettled  pecuniary 
matters  between  himself  and  Mrs.  Thompson. 
What  would  a  man  in  Mr.  Hltt's  position 
naturally  have  done  upon  the  death  of  this 
debtor,  whose  entire  estate  was  probably  In- 
adequate to .  meet  the  d^bt  due  to  him? 
Would  not  such  a  creditor  have  naturally 
immediately  announced  his  claim,  and  stated, 
in  substance,  to  the  relatives  or  devisees  un- 
der the  old  will:  'Tou  can  take  the  property 
into  your  possession,  but  here  Is  my  claim, 
which  will  absorb  it  alL"  Instead  of  pursu- 
ing this  course,  it  seems  almost  safe  to  say 
that  every  act  and,  declaration  of  Mr.  Hltt 


in  relation  to  Mrs.  Thompson's  estate  and 
his  claims  upon  It  appear  to  be  Inconsistent 
with  the  existence  of  this  132,000  note  and 
claim.  When  young  Dr.  Culver  saw  Mrs. 
Thompson,  within  about  four  hours  ktta  her 
sclziu-e,  what  Mr.  Hltt  wanted  to  know  from 
the  doctor— what  he  was  anxious  about— was 
whether  there  was  any  Immediate  danger  of 
Mrs.  Thompson's  dying,  because  Mrs.  Thomp- 
son was  indebted  to  him,  and  he  wanted  to 
get  some  papers  signed  by  her.  Upon  Dr. 
Culver's  second  visit,  later  In  the  day,  Mr. 
Hltt  renewed  his  anxious  Inquiry  on  this 
subject  If  Mr.  Hltt  held  Mrs.  Thompson's 
note  for  an  amount  as  great  as  her  estate 
would  yield,  to  his  knowledge— a  note  execut- 
ed In  the  presence  of  a  witness  who  lived  In 
Jersey  City,  and  could  readily  be  produced— 
why  should  he  be  so  anxious  about  getting 
further  papers  signed  7 

Although  I  have  avoided,  for  obvious  rea- 
sons, dealing  with  the  $32,000  claim  and  the 
$10,000  claim  on  the  EIngsford  note,  togeth- 
er, yet  I  cannot  help  i)olntIng  out  here  how 
preposterous  these  two  claims,  when  taken 
together,  appear  to  be.  In  view  of  this  tes- 
timony of  Dr.  Culver.  Mr.  Hltt  not  only 
held  this  note  for  $32,000,  which  he  knew 
would  probably  absorb  the  entire  estate,  but, 
if  we  accept  his  further  claim,  founded  upon 
the  testimony  of  Clara  Longqulst,  only  two 
hours  before  he  anxiously  followed  Dr.  Cul- 
ver Into  the  parlor  .to  ascertain  whether  Mrs. 
Thompson  could  sign  papers,  so  as  to  secure 
an  Indebtedness  to  him,  Mrs.  Thompson  had 
given  him  the  EIngsford  note  for  $10,000,  and 
had  made  this  donation  in  the  presence  of  a 
person  whom  be  desires  us  to  accept  as  a 
credible  witness.  Some  days  later,  during 
Mrs.  Thompson's  illness,  she  undertook  to 
cancel  a  mortgage  which  she  held  upon  prop- 
erty belonging  to  a  relative,  and  Mr.  Hltt 
stood  by  and  made  no  objection.  She  also 
sought  to  procure  si  lawyer  for  the  purpose 
of  effecting  this  cancellation,  and  for  the  pur- 
pose of  making  a  will  or  making  convey- 
ances of  her  property.  Mr.  Hltt  took  part 
in  these  transactions,  without  disclosing ,  the 
fact  that  Mrs.  Thompson's  estate  owed  him 
more  money  that  it  could  pay— that  every 
dollar  of  her  estate  would  probably  be  re- 
quired to  meet  his  claim  for  borrowed  money. 

After  Mrs.  Thompson's  death,  Mr.  Hltt 
made  a  large  number  of  claims  affecting  the 
estate  of  Mrs.  Thompson  to  many  different 
witnesses,  Including  a  number  of  witnesses 
about  whose  Impartiality  and  honesty  no 
question  can  be  raised.  There  were  many 
Instances  in  which  It  is  almost  impossible 
to  believe  that  Mr.  Hltt,  whether  he  la  to  be 
dealt  with  as  an  honest  man  or  as  a  dis- 
honest man,  a  truthful  man  or  a  constitu- 
tioual  falsifier,  would  have  concealed  the  ex- 
istence of  this  $32,000  note  If  it  was  In  ex- 
istence at  the  time.  In  many  Instances  the 
explicit  statements  which  he  makes  are  en- 
tirely Inconsistent  with  the  theory  that  his 
pecuniary  relations  with  Mrs.  Thompson  were 
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indicated  by  a  series  of  settlement  notes 
made  from  time  to  time,  which  finally  cul- 
minated In  the  note  for  $32,000,  made  less 
than  a  year  before  Mrs.  Thompson's  death. 
A  number  of  these  Inconsistent  statements  are 
testified  to  by  relatives  of  Mrs.  Thompson, 
but  many  more  are  testified  to  by  witnesses 
whose  credibility  cannot  be  In  any  way  im- 
peached. There  is  a  great  deal  in  the  testi- 
mony to  justify  the  theory  that  Mr.  Hitt,  be- 
ing disappointed  In  procuring  any  testamen- 
tary disposition  in  his  favor  from  Mrs. 
Thompson,  was  for  many  weeks  after  her 
death  casting  about  for  some  grounds— any 
grounds— on  which  to  make  a  claim  against 
her  estate. 

On  the  day  of  Mrs.  Thompson's  death  he 
declared  to  Messrs.  Wollever  and  Durrell 
that  Mrs.  Thompson  had  not  left  blm  the 
scratch  of  a  pen;  that  she  left  him  nothing 
in  his  interest;  that  she  intended  to  leave 
blm  something,  and  was  going  to  make  out 
a  will  or  other  writing  just  prior  to  her 
death,  but  that  her  relatives  would  not  let 
her  alone,  and  he  (Hitt)  could  not  have  any 
private  conversation  with  her,  and  so  she 
failed  to  make  out  the  papers.  Mr.  Wollever 
further  testified  that  Mr.  Hitt  stated  that 
Mrs.  Thompson  was  going  to  give  him  (Hitt) 
the  house  belonging  to  Mrs.  Thompson,  which 
he  (Mr.  Wollever)  occupied  as  tenant  The 
attempted  explanation  of  this  testimony  by 
counsel,  on  the  theory  that  Mr.  Hitt  was 
speaking  merely  of  a  will,  is  plainly  in- 
adequate and  unsatisfactory.  Hitt  was  be- 
wailing his  loss,  and  distinctly  creating  the 
impression -that  he  (Hitt)  had  lost  a  benefac- 
tion from  Mrs.  Thompson  because  her  in- 
tention to  convey  property  to  him  In  some 
way  bad  been  thwarted  by  her  relatives,  who 
constantly  surrounded  her.  If  Hitt  liad  this 
$32,000  note  in  his  possession,  not  to  men- 
tion the  $10,000  Kingsford  note  in  addition, 
it  Is  unreasonable  to  suppose  that  he  would 
have  made  such  statements  and  acted  such 
a  part  as  are  described  by  Messrs.  Wollever 
and  Durrell.  Mr.  Wollever  further  testified 
that  immediately  after  Mrs.  Thompson's 
death  Mr.  Hitt  came  to  him,  and  claimed 
tliat  the  rents  Of  the  bouse  occupied  by  Woll- 
ever were  due  to  him  (Hitt),  and  proposed 
that  the  tenant  (Wollever)  should  destroy 
iiis  lease  and  his  prior  receipts  from  Mrs. 
Thompson,  and  accept  receipts  from  Hitt  in 
place  thereof.  Hitt  served  notice  upon  Woll- 
ever to  pay  the  rents  to  him,  and  the  paper 
was  put  in  evidence,  bearing  date  August  25, 
1900.  How  can  one  believe  that  Mr.  Hitt, 
having  an  honest  claim  upon  Mrs.  Thompson 
for  $32,000,  not  to  include  the  Kingsford  note, 
which  would  make  hia  total  claim  $42,000, 
Would  make  this  fraudulent  assertion  to  Mr. 
Wollever,  or  serve  this  fraudulent  claim  to 
the  rent  upon  him? 

At  the  very  start,  Immediately  after  Mrs. 

Thompson's  death,  we  find  Mr.  Hitt  setting 

,  up  the  false  claim  to  a  common-law  marriage. 

This  an  unscrupulous  and  dishonest  man  in 


Mr.  HItt's  position  would  be  yetj  liable  to 
do.  In  view  of  the  facts  which  I  have  found 
to  be  established  in  this  case  in  regard   to 
the  relations  of  these  two  people,  provided 
he  thought  that  he  could  thereby  obtain  any 
personal  advantage.    But  if  Hitt  had  a  prior 
charge  on  all  Mrs.  Thompson's  estate  as  cred- 
itor  to   the   extent   of   $32,000,   disregarding 
the  alleged  gift  of  the  Kingsford  note.  It  Is 
difficult  to  see  why   he  would  conceal   his 
perfectly    honest    business    demand,    which 
amounted    to   a    small    fortune,    and,    while 
bewailing  the  failure  of  Mrs.  Thompson  to 
give  him  any  benefaction,  set  up  this  claim 
to   a   common-law   marriage.     A  few   days 
after    Mrs.    Thompson's   funeral,    Mr.    Hitt 
found  means  to  exclude  her  relatives  from 
her  residence.     He  declared  that  he  had    a 
lease  from  Mrs.  Thompson  of  the  residence, 
or  a  portion  of  the  residence,  which  lease  had 
a  considerable  time  yet  to  run.     While  he 
was  thus   in   possession   he  told   one   Mrs. 
Miller,  who  appears  to  be  an  entirely  dis- 
interested witness,  and  who  Inquired  with 
surprise  as  to  the  reason  of  his  remaining 
in  possession,  that  he  was  remaining  until 
he  should  get  $3,000  that  was  due  to  him. 
One  of  the  relatives  testifies  that  Hitt  told 
him  that  he  was  going  to  get  seven  or  eight 
thousand  dollars,  or  that  that  amount  was 
due  him.     Hitt  spoke  to  several  witnesses 
about    his    making    a    claim    against    Mrs. 
Thompson's  estate  for  sendees  that  he  had 
rendered  to  her,  and  stated,  if  I  remember 
right,  to  one  witness,  that  what  he  could 
prove,  or  the  period  for  which  he  could  make 
charges,  would  yield  him  very  little.     To  a 
number  of  witnesses  Mr.  Hitt  most  distinct- 
ly claimed  that  he  had  an  interest  as  partner 
with  Mrs.  Thompson,  or  otherwise.  In  spe- 
cific pieces  of  her  property,   and  -be  even 
alleged  that  half  the  money  in  her  name  on 
deposit  in  the  bank  belonged  to  him  (Hitt). 
Mrs.  Mccarty,   an  Intimate  friend  of  Mrs. 
Thompson— not  interested,   howevert  in   her 
estate— testifies    that    on   the   day   of   Mrs. 
Thompson's  funeral  she  (Mrs.  McCiarty)  bad 
a  conversation  with  Hitt  in  which  she  asked 
him  of  Mrs.  Thompson  had  made  a  will,  and 
that  Hitt  replied  that  that  was  conditional 
on  how  the  heirs  treated  blm;    that  Mrs. 
Thompson  had  not  left  him  a  cent;    that 
he  had  not  a  cent  to  his  name;  and  that  he 
cotild  not  be  dispossessed  tor  18  months. 

I  shall  not  undertake  to  state,  for  1  cer- 
tainly cannot  recall,  all  of  the  declarations 
of  Mr.  Hitt  in  regard  to  his  various  claims 
upon  Mrs.  Thompson's  estate  which  he  made 
after  her  stroke,  and  especially  after  her 
decease,  which  are,  to  my  mind.  Inconsistent 
with  the  existence  of  this  alleged  debt  of 
$32,000.  It  is  Impossible  to  disregard  this 
mass  of  evidence'  against  Mr.  Hitt,  and  It 
Is  impossible  to  accept  bis  denials  or  explana- 
tions. 

Before  leaving  this  part  of  the  case,  how- 
ever, I  should  refer  particularly  to  the  inter- 
views between  Mr.  Hitt  and  the  complainant 
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Dr.  Varlck,  as  administrator,  and  his  counsel, 
Mr.  Isaac  S.  Taylor.  These  gentlemen  first 
called  at  the  Tliompson  residence  on  August 
16,  1900,  a  month  after  Mrs.  Thompson's 
death.  They  called  In  an  official  capacity, 
for  the  purpose  of  getting  information  in  re- 
gard to  Mrs.  Thompson's  estate,  and  the 
claims  against  It.  They  found  Hltt  in  pos- 
session, with  hlB  niece,  Clara  Longquist,  and 
at  first  Indisposed  to  let  them  in.  Mr.  Tay- 
Ux  proceeded,  in  the  discharge  of  his  duty 
as  counsel  for  the  administrator,  to  put  ques- 
tions to  Mr.  Hitt,  and  he  took  notes  of  the 
information  which  he  thus  receired.  Mr. 
Taylor  testified,  refreshing  his  recollection 
from  these  notes.  Mr.  Hltt  made  rarious 
claims  In  relation  to  moneys  which  he  said 
he  had  put  into  Mrs.  Thompson's  property, 
and,  among  other  things,  stated  that  as  to 
certain  houses  Mrs.  Thompson  and  himself 
were  partners,  and  that  he  had  put  in  them 
about  95,000.  He  stated  further  that  Mrs. 
Thompson  bad  given  him  the  Kingsford  note 
and  the  furniture  In  the  house  on  June  20th. 
the  day  of  her  stroke.  Mr.  Taylor  then  asked 
Hitt  what  other  claims  he  had  against  Mr& 
Thompson,  and  Hltt  replied  that  he  had  no 
claim,  except  in  matters  of  partnership,  and 
that  be  would  give  np  the  possession  of  the 
boose  If  his  claims  were  secured.  Mr.  Hltt 
then  went  on  to  volunteer  very  minute  infor- 
mation as  to  all  the  facts  and  circumstan- 
ces upon  which  he  based  his  claim  to  a  com- 
mon-law marriage  with  Mrs.  Thompson.  AI- 
tboogb  he  had  every  opportunity  to  .refer  to 
this  note  of  $32,000,  if  it  then  was  in  exist- 
ence, Mr.  Taylor  testifies  that  he  said  noth- 
ing about  It  Mr.  Taylor  was  conducting  a 
close  professional  inquiry  as  to  the  assets 
and  liabilities  of  Mrs.  Thompson's  estate. 
If  anything  had  been  said  about  this  note,  he 
could  hardly  have  missed  It.  It  Is  a  ywy 
cnrioos  fact  that  Hltt  told  Mr.  Taylor  that 
Mrs.  Thompson  had  told  this  man  Culver 
about  the  common-law  marriage  some  years 
after  It  had  taken  place.  The  ingenious 
counsel  for  defendant  tried  to  make  it  ap- 
pear that  Mr.  Taylor,  owing  to  partial  deaf- 
ness, misunderstood  Mr.  Hitt's  statement— 
that  Mr.  Hltt  referred  to  some  obligation 
whlcb  he  held  against  Mrs.  Thompson,  of 
wliteb  Mr.  Culver  was  the  witness.  Mr. 
Hltt,  at  course,  gives  testimony  in  support 
of  this  theory,  just  as  he,  without  hesitation, 
contradicts  the  testimony  of  half  a  dozen  or 
a  dosen  different  witnesses,  many  of  whom 
are  plainly  entirely  credible  and  impartial. 
There  la  a  large  mass  of  testimony  in  addition 
to  Mr.  Taylor's,  some  of  which  I  have  here- 
tof<»e  referred  to,  which  goes  to  show  that 
Mr.  Hitt,  disregarding  considerations  which 
ongbt  to  have  secured  his  silence  on  the  sub- 
ject, put  forth  this  claim  that  Mrs.  Thompson 
was  bis  common-law  wife,  In  the  belief  that 
be  thereby  established  a  foundation  for  some 
claim  on  his  part  against  her  estate.  That 
Mr.  Hltt  for  some  weeks  after  Mrs.  Thomp- 
son's death  thought  that  he  was  promoting 


his  interests  and  strengthening  his  claim 
against  the  Thompson  estate  by  claiming  the 
existence  of  this  common-law  marriage,  I 
think,  is  clearly  established.  It  Is  certainly 
a  most  significant  and  suggestive  fact  that 
while  the  common-law  marriage,  in  Mr.  Hitt's 
mind,  was  the  important  fact  to  be  proved, 
and  long  before  he  had  alleged  the  existence 
of  a  ?32,000  note,  or  apparently  became  con- 
scious that  his  claims  as  a  creditor  to  the 
extent  of  $32,000  made  all  other  claims  of 
little  or  no  consequence,  be  pointed  out  this 
man  Culver  as  the  convenient  witness  by 
whose  testimony  the  common-law  marriage 
was  to  be  established. 

On  August  23d  Mr.  Taylor  and  Dr.  Varick 
again  went  to  the  Thompson  residence,  in 
order  to  make  an  inventory,  and  had  further 
conversation  with  Mr.  Hltt.  Mr.  Taylor  tes- 
tifies that  he  again  asked  Hitt  what  bis 
claims  against  the  estate  were,  and  that  Hltt 
said  that  be  had  no  claims,  except  in  matters 
of  partnership  in  patents  and  real  estate,  the 
extent  of  which  he  declined  to  state,  but  that 
he  would  Inform  Mr.  Taylor  later  what  this 
partnership  was.  On  September  7th  Mr. 
Taylor  testifies  Hitt  told  him  that  be  claimed 
one-half  of  all  the  real  estate  and  all  the- 
personalty.  Later  in  the  same  month  Hltt 
refused  to  surrender  possession  of  the  Thomp- 
son residence,  telling  Mr.  Taylor  that  they- 
could  not  put  him  out  At  none  of  these  in- 
terviews did  Hitt  refer  to  any  note  for  $32,- 
000,  and  Mr.  Taylor  and  Dr.  Varlck  both 
testify  that  their  first  notice  of  any  such 
alleged  note  came  at  a  later  date— I  think,  in 
October. 

My  conclusion  ttom  the  whole  testimony 
in  regard  to  the  declarations  and  other  con- 
duct of  Mr.  Hitt  during  a  period  of  some 
weeks  following  Mrs.  Thompson's  illness  and 
death  is  that  it  is  not  reasonable  to  conclude 
that  BIr.  Hltt  would  have  said  the  things  he 
is  proved  to  have  said,  done  the  things  he 
is  proved  to  have  done,  made  the  claims 
against  Mrs.  Thompson's  estate  which  he  is 
proved  to  have  made,  if  he  honestly  believed 
that  be  stood  as  a  creditor  of  Mrs.  Thomp- 
son's estate  to  the  extent  of  $32,000,  and  that 
he  held  an  honest  note,  signed  by  Mrs. 
Thompson,  for  that  amount,  and  signed  in 
the  presence  of  a  witness  who  could  be  pro- 
duced at  any  time.  The  explanation  which 
Mr.  Hltt  undertakes  to  give  of  his  silence  in 
regard  to  this  note,  because  he  had  tempo- 
rarily lost  it  Is  to  my  mind  entirely  unsatis- 
factory, and  involves  difficulties  for  which  no 
explanation  of  any  kind  is  ottered. 

I  have  occupied  too  much  time  with  what  I 
Intended  to  be  a  mere  outline  of  the  conaid- 
erattons  which  have  persuaded  me  that  this 
$32,000  debt  is  an  entire  fiction;  and  thwe- 
fore  the  complainant,  on  that  Issue,  is  entitled 
to  a  decree  for  the  cancellation  of  the  note, 
and  establishing  Its  Invalidity. 

And  now,  having  reached  this  conclusion 
upon  this  first  question,  the  more  difficult 
question  remains,  and  that  Is  as  to  whether 
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the  aneged  gift  catua  mortiB  of  the  Etngsford 
note  was  made  by  Mrs.  Thompson  to  Mr. 
Hitt  on  Jnhe  29,  1000,  the  day  When  she  re- 
ceiyed  her  stroke,  from  which  she  died  about 
two  weeks  later.  I  may  again  refer  here  to 
the  effect  open  Mr.  Hltt's  claim  to  this  gift 
of  a  conclusion  in  his  favor  as  to  the  $32,000 
note.  It  Is  because  I  have  felt  constrained  to 
conclude,  from  the  testimony  In  this  cause, 
that  Mrs.  Thompson  did  not  owe  Mr.  Hltt 
$32,000,  that  a  great  deal  of  the  difficulty 
comes  In  relation  to  the  alleged  gift.  If  she 
owed  him  $32,000,  she  knew  right  well,  if  she 
was  an  Intelligent  woman,  that  she  owed  bim 
more  than  could  probably  be,  realized  from 
her  estate;  That  she  would,  in  this  situation 
of  affairs,  practically  In  secrecy— in  secrecy 
so  far  as  her  family  was  concerned— make 
him  a  donation  of  the  $10,000  note.  Is  very 
Improbable.  At  any  rate.  It  Is  not  likely  that 
she  would  make  the  donation  in  the  manner 
and  under  the  clrcnmBtances  that  the  defend- 
ant would  have  ns  believe.  But  the  fact  that 
I  find  is  that  Mrs.  Thompson  owed  Hitt  noth- 
ing at  the  time  of  her  death.  My  own  belief 
Is  that  if  she  received  all  the  money  that  he 
ever  got  by  the  sale  of  his  patents,  or  otber- 
'  wise,  that  would  not  even  up  the  account  be- 
tween them.  They  were  living  in  a  very  pe- 
culiar way.  They  could  give  moneys  to  each 
other  without  creating  any  Indebtedness.  In 
my  Judgment,  the  testimony  here  shows  that 
Mr.  Hltt  had  very  much  the  better  side  of  the 
bargain,  as  between  himself  and  Mrs.  Thomp- 
son. All  the  wages  that  he  earned,  anc^ 
profits  that  be  made,  if  he  turned  them  over 
to  this  woman,  would  not  make  up  to  her, 
tn  my  Judgment,  what  she  must  have  expend- 
ed directly  on  his  behalf.  These  moneys 
went  to  Mrs.  Thompson,  in  my  opinion,  very 
much  as  the  wages  of  a  mechanlor-of  an  hon- 
est, sober,  Industrious  mechanic— go,  every 
two  weeks,  to  his  wife,  when  be  gets  his 
wages  and  goes  home. 

I  think,  therefore,  we  start  out  to'  deal 
with  this  alleged  gift  upon  the  theory  that 
Mrs.  Thompson  owed  Mr.  Hltt  nothing  on 
June  29,  1900,  at  the  time  she  received  this 
stroke.  She  knew  that  her  relations  with 
Hltt  were  exceedingly  unsettled,  and  that 
proceedings  might  be  had  after  her  death 
which  would  result  in  very  unpleasant  dls- 
closurea.  She  had  every  reason  to  have  a 
settlement  with  Mr.  Hitt,  and  it  may  be  that 
thia  unsettled  situation  was  preying  upon  her 
mind,  and  resulted  in  the  statements  which 
she  made,  and  which  are  proved  by  numer- 
ous witnesses,  some  produced  on  one  side, 
and  some  on  the  other,  in  this  case.  These 
witnesses  show  that  the  open  account  be- 
tween herself  and  Mr.  Hitt  was  giving  her 
trouble.  She  was  fond  of  Mr.  Hitt,  though. 
There  is  no  doubt  about  tbat  There  was 
no  breach  of  their  relations  down  to  the  very 
last  day  of  her  life;  and  here  were  these  let- 
ters, these  affectionate  letters,  written  Just 
a  few  days  before  her  stroke— written  by  her 
to  Mr.  Hitt    She  would  naturaliy  desire  to 


accomplish'  two  things,  !n  my  opinion:     8h» 
would  wlBh  to  have  her  affairs  in  such  8bape 
that  there  Would  be  no  discreditable  disclo- 
sure alfter  her  decease.    She  worried  about 
that;  and  she  Wanted  to  have  a  settlement, 
so  that  could  be  all  cleaned  up,  if  she  was 
about  to  die.    And  I  think  that  It  is  highly 
probable— whatever  might  have  been  the  bal- 
ance of  an  account  stated  between  these  two 
parties.  If  such  an  account  were  possible — 
that  Mrs.   Thompson  would  wish  to  make 
some  benefaction  to  Mr.  Hltt    When  I  refer 
to  the  stating  of  an  account  between  them, 
I  am  not  Intimating  for  a  moment  that  tbe 
relations  between  these  two  people— the  mon- 
ey relations,  the  pecuniary  relations— were  of 
a  character  to  be  reduced  to  any  legal   or 
business  rules.    They  were  confidential  rela- 
tions, and,  as  I  said  a  little  while  ago,  the 
money  passed  between  them  as  between  man 
and  wife.    But  if  a  fair  and  equitable  ac- 
count of  benefits  received  by  each  from  the 
other  could  be  stated,  then,  in  my  opinion 
the  account  would  be  largely,  substantially, 
in  Mrs.  Thompson's  favor;  and  yet,  notwith- 
standing that  faet.  It  seems  to  ipe  to  be  high- 
ly probable  that  Mrs.  Thompson  would  wish 
not  only  to  have  a  settlement  and  clearance 
with  Mr.  Hitt,  so  as  to  have  all  their  trans- 
actions protected  from  scrutiny  after  her  de- 
cease, but  that  she  also  might  wish  to  make 
him  a  substantial  present     The  fact  that 
Hitt  had  had  a   disreputable  career  in  the 
past    is    of   no    consequence,    because    Mrs. 
Thompson  Is  not  shown  to  have  known  it 
When  ha   was   charged  with    having   been 
guilty,  I  think  of  arson  (and  it  appears,  I 
think,  that  he  was  arrested  out  Vfeat  for  that 
crime,   and  was  tried  and  acqnltted),    Mrs. 
Thompson  investigated   the   matter   (so   she 
said— so  she  told  Mr.   Oobln),  and  satisfied 
herself  that  the  eharge  was  not  true.    AH 
that  was  bad  about  Hltt  had'  occurred  prior 
to  June,  1900.    All  that  Mrs.  Thompson  knew 
about  Hltt  that  was  evil,   she  must  have 
known  then.    But  there  is  not  a  shadow  of 
doubt    about    it    that   in    June,    1900,    Mrs.. 
Thompson  had  an  affectionate  regard  for  Mr. 
Hitt    She  loved  this  man,  whether  he  was 
a  bad  man  or  not.    Her  feelings  towards 
him  were  such,  it  seems  to  me,  aa  to  make 
it  highly  probable  that  ahe  would  wish  to 
benefit  him,  either  by  a  will,  or  by  a  gift 
causa  mortis  it  tbe  circumstances  did   not 
admit  of  her  making  a  -will.    I  think,  there- 
fore, we  start  out  with  the  proposition  that 
the  circumstances  of  these  two  people   at 
the  time  of  the  allied  gift  were  such  aa 
to   make   a    gift    causa   mortis    from    Mrs. 
Thompson  to  Mr.  Hltt  highly  probable.    The 
question  is,  did  she  make  such  a  giftf 

It  is  urged  on  behalf  of  the  complainant 
that  this  note,  being. a  negotiable  note,  could 
not  be  the  subject'^matter  of  a  gift  without 
an  indorsement  I  cannot  adopt  that  view. 
There  is  no  authority  whatever  to  sustain  it 
The  antborHies  dted  are  to  the  effect  that 
even  nonncigvtiable  notes  may  be  the  aubjecb 
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matter  of  ■  sift  eaosa  mortla.  The  anthor- 
me«  are  not  to  the  effect  that  negotlaUe 
notes  cannot  be  the  anhjeot  of  a  gift  -without 
indorsement.  The  authorities  cited  are  deal- 
ing with  the  effect  of  the  delivery  of  the' 
CTldence  of  a  chose  In  action,  where  jthe 
l^al  title  to  the  chose  In  action  does  not 
pass  by  delivery;  and  the  anthorities  are  all 
to  the  effect  that  nonnegotiahle  notes.  In- 
surance iKtIlcles,  savings-bank  books,  and 
similar  evidences  of  cboaes  in  action,  may  be 
the  subject-matter  of  gifts  causa  mortis,  up- 
on the  Idea  that,  while  the  legal  title  does 
not  pass,  an  equitable  title  does  pass;  that 
the  poesesslon  of  the  evidence  of  the  chose 
In  action  places  the  donee  in  a  position.  If 
not  to  collect,  still  to  exclude  the  doaor  or 
bis  estate  from  collecting;  and  thus  a  con- 
clusion has  been  reached,  qot  without  ad- 
verse rulings,  however,  that  this  class  of 
eboses  in  action  may  be  the  subject-matter 
of  a  gift  causa  mortis,  by  delivery.  But 
where  yoa  have  a  negotiable  instrument, 
there  is  no  reason  why  a  transfer  of  it,  by 
way  of  gift  causa  mortis,  cannot  be  made 
by  delivery  and  without  indorsement  I  can 
■ee  no  reason  why.  If  a  jKHUiegotiable  note 
can  be  the  subject-matter  of  a  gift,  a  negoti- 
able note  may  not  In  like  manner  be  the 
subject-matter  of  a  gift;  in  each  case,  of 
course,  there  being  no  indorsement  and  no 
assignment  But  where  the  subject-matter 
of  the  alleged  gift  causa  mortis  is  a  negoti- 
able promissory  note,  and  the  gift  is  made 
by  the  payee  of  the  note  to  a  third  party, 
where  it  is  alleged  that  such  gift  was  made 
t^  delivery  of  the  note  to  a  third  party,  and 
it  an;>ear8  that  both  parties  to  the  transac- 
tion understood  perfectly  well  that  the  regu- 
lar mode  of  transferring  such  a  security  was 
by  Indorsement  then  the  absence  of  an  In- 
dorsement Is  a  circumstance  which  throws 
great  suspicion  upon  the  gift,  in  my  opinion. 

Mrs.  Thompson  understood  perfectly  well 
on  the  29th  day  of  June,  1900,  if  she  was  In 
the  possession  of  her  faculties,  that  she  could 
not  give  this  note  to  Mr.  Hltt  so  that  he 
conid  ce^lect  It  readily,  without  indorsement. 
Mr.  Hltt  understood  that  perfectly  well.  And 
yet  it  Is  alleged  Mrs.  Thompson,  with  time 
to  write  and  the  ability  to  write  her  name, 
banded  this  note  over  to  Mr.  B^ltt  as  a  gift 
which  would  be  absolutely  operative  in  the 
event  of  her  decease,  and  that  she  was  deei>- 
ly  Interested  in  making  this  gift  to  him.  Yet 
■he  did  not  call  for  a  pen,  and  indorse  the 
note  that  the  thus  endeavored  to  give. 

It  seems  to  me  that  in  all  cases  where  it 
is  claimed  that  a  chose  in  action  has  been 
transferred  as  a  gift  causa  m<Niis,  by  de- 
livery alone,  and  it  also  appears  that  there 
was  (vportunlty  to  accompany  the  delivery 
of  tbe  evidence  of  the  chose  in  action  by  a 
written  assignment,  and  the  parties  under- 
stood tbe  necessity  of  such  written  assign- 
ment In  order  to  effect  a  complete  legal 
transifer,  It  Im  safe  to  hold  that  9  strong  pre- 
Bunptlon  to  raised  against  the.  existence  of  « 


donative  pnrpoae  en  the  part  of  Um  dying 
person,  together  with  the  other  external  facts 
which  are  necessary  to  support  that  donative 
purpose  and  make  It  effective  as  a  gift  There 
Is  no  explanation  offered  in  this  case  for  the 
neglect  of  Mrs.  Thompson  to  Indorse  this 
note. '  The  whole  proof  of  the  donation  con- 
sists in  the  testimony  of  Clara  Longqnlst, 
the  niece  of  Mr.  Hitt.  She  came  from  the 
West  and  took  up  her  residence  with  Mrs. 
Thompson  in  February,  1899,  and  remained 
there  continuously  with  Mrs.  Thompson  un- 
til Mrs.  Thompson's  death.  Mrs.  Thompson 
received  her  Into  the  house.  She  was  not 
there  as  a  servant  She  was  there  more  as 
a  child.  Her  presence  in  the  house  only  fur- 
ther illustrates  the  affectionate  feelings  of 
Mrs.  Thompson  towards  Mr.  Hltt  But  data 
is  the  only  witness,  and  the  question  is 
whether,  under  all  the  testimony  in  this 
case,  this  court  would  be  justified  in  taking 
$10,000,  almost  a  third  of  the  entire  estate  of 
Mrs.  Thompson,  from  her  relatives.  In  order 
to  give  it  to  Mr.  Hltt  The  question  is.  Is  it 
safe  to  stand  a  decree  affecting  so  much 
property  upon  the  testimony  of  this  single 
witness— this  niece  of  the  alleged  donee,  wlio 
was  living  with  him,  dependent  upon  him, 
and  who  at  the  time  was  only  16  years  of 
age?  It  must  be  conceded  that  this  young 
woman  gave  her  testimony  with  great  posl- 
tiveness,  and  she  repeated  her  story  t^thout 
tarlatlon;  that  she  withstood  several  of  tbe 
tests  which  astute  cross-examiners  subjected 
her  to.  There  is  very  little  in  her  story 
which  can  be  pointed  out  which  indicates 
untruthfulness.  A  transaction  such  as  she 
described,  however,  might  have  occurred  In 
the  bedroom  of  Mrs.  Thompson  after  she  had 
received  this  stroke,  and  stIU  It  might  not 
have  included  a  gift  of  this  promlsoory 
note. 

These  gifts  causa  mortis  are  dangerous 
things.  The  law  requires,  before  Mr.  Hitt 
can  come  into,  this  court  and  claim  $10,000 
as  an  ordinary  testamentary  gift  from  Mrs. 
Thompson,  that  he  should  produce  an  instru- 
ment in  writing  signed  by  Mrs.  Thompson, 
and  also  acknowledged  with  peculiar  solem- 
nity by  her  in  the  presence  of  two  witnesses, 
who  thereupon  subscribed  their  names  as 
witnesses.  That  Is  what  Mr.  Hltt  would 
have  to  prove  if  he  claimed  a  testamentary 
gift  in  the  ordinary  form  of  one-third  of  Mrs. 
Thompson's  estate.  And  yet  In  cases  of 
these  gifts  causa  mortis.  It  is  possible  that 
a  fortune  of  a  million  dollars  can  be  taken 
away  from  the  heirs,  tbe  next  of  kin  of  a  de- 
ceased person,  by  a  stranger,  who  simply  has 
possession  of  the  fortune,  claims  that  he  re- 
ceived it  by  way  of  gift,  and  brings  parol  tes- 
timony to  sustain  that  daim. 

In  a  long  sra-les  of  cases,  which  I  cannot 
dte  from  memory,  some  in  this  state,  and 
some  in  other  states— recent  cades— the  dan- 
ger of  extending  the  law  of  gifts  causa  mor- 
tis is  distinctly  pointed  out  We  have  the 
.case  in  this  state  of  Keepers  t.  Fidelity  !>•• 
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posit  Company,  28  Atl.  585,  In  the  Court  of 
Errora  and  Appeals,  in  which  Mr.  Juaticie 
Dixon  delivers  the  opinion  of  the  conrt,  and 
'points  out  the  danger  of  extending  the  scope 
of  these  gifts  causa  mortis.  In  that  case  he 
refers  to  a  gift  of  a  fortune  invested  In  secu- 
rities, and  deposited  in  a  safe  deposit  box, 
and  where  the  donee  produces  the  key  and 
ciaims  a  symbolical  delivery.  The  Court  of 
Appeals  called  a  halt  to  the  extension  of  the 
rule  as  to  the  force  and  effect  of  delivery 
as  a  necessary  element  of  a  gift  cansa  mor- 
tis. They  stop  short  of  the  delivery  of  a 
key  as  a  symbol.  They  recognize  the  fact 
that  It  would  be  very  dangerous  law  If  a 
man  could  possess  himself  from  the  dead 
body  of  a  friend  of  the  key  of  a  safe  deposit 
box,  and  then,  by  means  of  oral  testimony 
which  he  could  bring  into  court,  establish 
his  title  to  his  friend's  entire  fortune. 

Chancellor  Kent,  If  I  remember  right, 
years  ago  laid  down  the  rule  that  a  chose 
in  action  which  was  not  legally  transferable 
by  delivery  could  not  be  the  subject  of  a 
gift  causa  mortis.  If  I  remember  right,  un- 
der his  ruUng  this  alleged  gift  to  Mr.  Hltt 
would  be  held  ineffectual,  In  the  absence  of 
an  indorsement  or  a  written  assignment. 
After  his  day  the  law  of  gifts  causa  mortis 
undoubtedly  was  extended  so  as  to  make  It 
possible  to  make  such  a  gift  of  a  life  insur- 
ance policy,  a  savings-bank  book,  or  of  this 
sort  of  a  note.  It  becomes  one  to  speak 
cautiously,  in  view  of  the  very  many  de- 
cisions on  this  subject,  but  I  cannot  help 
saying  that  I  strongly  Incline  to  think  that 
the  rule  laid  down  by  Chancellor  Kent  Is 
the  wiser  and  safer  rule.  And  just  as  the 
Court  of  Errors  and  Appeals  tn  the  Keepers 
Case  protected  the  entire  deposits  of  a  rich 
man  In  a  safe  deposit  box  from  the  fraud  of 
some  person  who  might  steal  the  key  of  the 
box  from  his  dead  body,  so  the  savings  of 
people  of  small  means  in  savings  banks  and 
in  life  policies— because  that  Is  a  common 
mode  of  investment  nowadays— might  well 
be  protected  by  a  rule  which  would  require 
an  assignment  in  every  case.  It  seems  to  me 
that  where  the  chose  in  action  does  not  pass 
by  delivery,  where  an  assignment  Is  neces- 
sary to  make  legal  title,-  although  it  is  too 
late  to  try  to  lay  down  a  rule  that  without  a 
written  assignment  no  gift  causa  mortis  will 
be  sustained,  I  do  not  think  it  is  too  late  to 
suggest  as  a  proper  rule  that  the  absence  of 
a  written  assignment,  where  there  was 
knowledge  of  Its  importance  and  opportunity 
to  make  It,  should  raise  a  strong  presump- 
tion against  the  gift— a  presumption  which 
cannot  be  removed  in  a  case  like  this  by  a 
single  witness,  whose  relation  to  the  donee, 
or  alleged  donee,  is  such  as  evidently  justifies 
the  apprehension  that  she  testifies  under  his 
control,  under  restraint  from  him,  or  at  his 
dictation.  It  seems  to  me  that  in  such  a 
ease  the  witness  to  sustain  the  gift  should  be 
an  absolutely  impartial  witness— one  about 
whose  ability  to  teU  the  troth,  and  disposition 


to  ten  the  truth,  there  can  be  no  qaestion 
whatever. 

I  Incline  to  think  that  there  Is  a  farther 
presumption  established  against  this  alleged 
gift,  based  on  the  confidential  relations  of 
the  parties.  There  seem  to  be  good  g^rounds 
for  holding  that  a  gift  by  Mrs.  Thompson  to 
Mr.  Hltt  of  JIO.OOO,  about  one-third  of  her 
entire  fortune— a  gift  which  both  donor  and 
donee  seem  to  have  Intentionally  refrained 
from  disclosing  to  Mrs.  Thompson's  next  of 
kin— should  be  deemed  prima  facie  the  prod- 
uct of  undue  infinence.  If  this  be  a  correct 
conclusion,  the  gift  could  hardly  be  freed 
from  its  taint  by  the  uncorroborated  testi- 
mony of  a  girl  of  16  years  old,  a  relation  and 
dependent  of  the  alleged  donee,  who  merely 
testifles  to  the  facts  which  occurred  at  the 
time  the  gift  was  made,  but  who  did  nbt  at 
that  time  know  of  the  nature  and  extent  of 
the  confidential  relations  of  the  parties. 

Notwithstanding  the  probability  that  Mrs. 
Thompson  might  feel  disposed  to  give  Mr. 
Hltt  some  substantial  present  upon  her  de- 
cease, and  the  direct  and  positive  testimony 
of  Clara  Longquist,  there  seem  to  be  strong 
grounds  for  the  conclusion  from  the  testi- 
mony already  referred  to  that  this  gift  caasa 
mortis  of  $10,000— about  a  third  of  the  do- 
nor's entire  estate— has  not  been  proved  by 
testimony  which  can  be  safely  accepted  as 
adequate.  But  when  we  come  to  look  at  the 
conduct  and  declarations  of  Mr.  Hltt  which 
are  amply  proved  In  this  case,  excluding  even 
the  testimony  of  the  interested  nieces  and 
nephews,  the  diflScultles  In  the  way  of  es- 
tablishing this  gift  are  greatly  multiplied, 
and.  In  my  judgment,  become  Insurmount- 
able As  we  have  seen,  within  two  hours 
after  the  alleged  gift  was  made,  with  the 
gift  of  $10,000  In  his  pocket,  Mr.  Hltt  anx- 
iously followed  young  Dr.  Culver  to  know 
whether  Mrs.  Thompson  would  be  In  a  con- 
dition to  sign  papers  to  secure  an  indebted- 
ness due  from  her  to  him.  We  must  now 
exclude  the  $32,000  note  from  consideration, 
and  the  alleged  $32,000  Indebtedness  as  a 
myth.  We  are  dealing  then  with  a  man,  a 
claimant,  who  stands  before  the  court  not 
only  as  a  convicted  criminal,  but  also  as  one 
who  In  this  cause  has  preferred  a  fraudulent 
claim  against  the  estate  of  a  deceased  friend. 
It  BIr.  Hltt  had  this  $10,000  gift  in  his  pock- 
et, he  hardly  would  have  exhibited  such 
anxiety  to  have  Mrs.  Thompson  sign  some 
paper  which  would  settle  an  Indebtedness  due 
to  him  from  Mrs.  Thompson.  If  such  an 
indebtedness  was  In  existence,  it  seems 
strange  that  Mrs.  Thompson  should  have 
made  this  gift  to  Mr.  Hitt  without  making 
any  reference  to  the  debt  which  she  owed, 
and  the  existence  of  which  he  (Hltt)  was 
anxious  about,  notwithstanding  the  $10,000 
benefactl<»i  which  he  had  just  received  from 
his  debtor.  That  Mr.  Hitt  made  this  anxious 
Inquiry  of  Dr.  Culver  is  not  disputed.  The 
rational  way  of  accounting  for  It,  In  my 
«plnion,  Is  that  Hltt  was  desirous  that  Mrs. 
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Ttaompaon  should  maks  a  ^rlll  or  conyeyance 
far  his  benefit,  and  be  naturally  made  the 
aame  repreaentatlon  to  Dr.  Culver  In  regard 
to  moneys  that  were  due  him  from  Mrs. 
Thompson's  estate  which  he  afterwards  re- 
peated to  Dr.  Varick,  Mr.  Taylor,  and  other 
witnesses.  It  Is  a  most  extraordinary  fact, 
If  this  $10,000  gift  was  made,  that  the  exlst- 
oice  of  It  was  sedulonaly  concealed  by  both 
donor  and  donee,  even  though  circumstances 
occurred  from  time  to  time  under  which  a 
declaration  of  the  gift,  especially  by  the 
donor.  If  such  a  gift  bad  been  made,  would 
almost  have  been  Inevitable.  Clara  Long- 
qolst,  Mr.  Hitt's  niece  and  dependent,  who 
la  brought  forward  as  the  sole  witness  of 
the  gift,  also  concealed  her  knowledge  of  It; 
and,  while  her  silence  Is  less  significant  than 
that  of  Mr.  Hltt  and  Mrs.  Thompson,  It  Is 
nevertheless  a  fact  which  makes  against  the 
tmthfnlnees  of  the  story  which  she'now  tells. 
The  contention  on  behalf  of  Mr.  Hltt  is  that 
Mrs.  Thompson  was  fearful  that  she  would 
die  at  any  moment,  or  become  Incapable  of 
making  a  will  or  otherwise  taking  care  of 
Mr.  Hltt,  and  that,  in  order  to  Insure  Mr. 
Hltt  the  benefaction  which  she  Intended,  she 
hastily  made  this  gift, immediately  after  hec 
sdnire,  and  while  her  faculties  were  still 
bright.  But  a  few  days  after  her  stroke,  ac- 
cording to  the  testimony  of  a  large  number 
of  witnesses,  Mrs.  Thompson  wa»  competent 
to  do  business,  and  proceeded,  still  in  con- 
templation of  death,  to  make  gifts  of  her 
Jewelry,  and  even  had  brought  before  her 
the  tin  box  from  which  it  is  alleged  she  had 
.ilready  taken  the  Kingsford  note,  and  was 
making  arrangements  to  cancel  a.  mortgage 
which  she  held  upon  the  property  of  her  sis- 
ter or  niece,  and  yet  she  made  no  mention  of 
this  gift  to  Mr.  Hltt  It  seems  almost  Im- 
possible to  b^eve  that  Mrs.  Thompson  could 
have  remembered  -  that  she  bad  made  this 
gift,  and  yet  refrained  from  mentioning  the 
fact  In  the  presence  of  her  relatives  who 
were  the  very  persons  whose  knowledge'  of 
the  fact  would  most  amply  protect  Mr.  Hltt 
We  can  frame  very  many  declarations  which 
Mrs.  Thompson  very  naturally  would  have 
made  on  this  occasion  when  both  Mr.  Hltt 
and  so  many  of  her  relatives  were  present  In 
her  bedroom.  But  the  business  goes  on,  the 
Jewelry  la  distributed,  the  receipt  is  written 
on  the  mortgage  for  cancellation,  the  ar- 
rangements for  procuring  a  lawyer  are  made^ 
and  Mr.  Hltt  takes  part  In  all  this  business, 
but  conceals  the  fact  that  Mrs.  Thompson 
had  made  a  gift  to  him  of  one-third  of  her 
estate  In  the  form  of  this  Kingsford  note. 
What  possible  reason  can  be  suggested  which 
wonld  appeal  to'  Mr.  Hitt's  mind  as  an  in- 
dacement  to  conceal  the  gift  of  this  note? 
Would  not  a  person  In  Mr.  Hitt's  situation, 
whether  he  was  an  honest  man  or  a  rogue, 
plainly  see  that  the  concealment  of  this  gift 
was  most  dangerous;  that  the  gift  would 
have  to  be  declared  after  Mrs.  Thompson's 
death;   that  the  very  time  and  occasion  for 


taiaklng  an  attack  upon  Vte  gift  Impoaslbte 
was  presented  when  all  these  relatives  were 
In  Mrs.  Thompson's  presence,  and  all  he  (Mr. 
Hltt)  had  to  do  was  to  announce  the  gift,  and 
express  his  gratitude  to  his  benefactress.  In 
regard  to  the  mental  condition  of  Mrs. 
Thompson  about  two  hours  after  her  stroke, 
when  the  alleged  gift  was  made,'  the  proofs 
are  not  satisfactory,  and  make  a  finding  as  to 
the  fact  somewhat  difficult.  Without  discuss- 
ing any  technical  questions  in  regard  to  the 
burden  of  proof,  or  attempting  to  state  the 
mass  of  testimony  relating  to  this  subject,  I 
may  say  that  the  result  of  all  the  testimony, 
including  also  the  failure  of  Mrs.  Beulah  Wil- 
son to  testify  in  regard  to  the  matter  at  all, 
leaves  my  mind  In  doubt  as  to  the  competen- 
cy of  Mrs.  Thompson  to  make  such  a  gift  as 
this  at  the  time  when,  according  to  the  tes- 
timony of  Clara  liongquist,  the  gift  wax 
made. 

The  magnitude  of  the  allied  gift,  alao^ 
In  my  opinion,  makes  against  Mr.  Hltfa 
contention.  While  It  may  be  admitted  that 
Mrs.  Thompson,  assuming  that  her  pecun- 
iary relations  with  Mr.  Hltt  were  reduced 
to  a  business  basis,  and  an  account  between 
them  stated,  might  very  naturally  have 
wished  to  make  a  further  benefaction  to  Mr. 
Hltt  upon  her  decease.  In  addition  to  all  the 
advantages  which  he  had  derived  from  their 
association  together  and  from  the  use  of 
her  property,  still  I  hardly  think  that  the, 
testimony  In  this  case  Justifies  the  opinion 
that  Mrs.  Thompson  would  probably  have 
given  Mr.  Hltt  a  clean  alate,  and  then,  In 
addition,  have  donated  to  him  a.  third  of 
her  entire  estate.  The  various  statements 
that  Mr.  Ultt  made  to  the  efl[e<ct  that  Mrs. 
Thompson  had  done  nothing  for  him— left 
him  not  the  scratch  of  a  pen  in  his  Interest 
—all  of  which  statements  plainly  implied 
that  Mrs.  Thompson  had  died  without  hav- 
ing an  opportunity  to  express  in  substantial 
form  her  friendship  for  him,  add  improb- 
ability to  the  story  tiiat  in  fact  Mrs.  Thomp- 
son had  made  what  in  effect  was  a  testa- 
mentary disposition  to  the  extent 'of  $10,000 
in  favor  of  Mr.  Hltt 

.  The  most  Important  declaration  of  Mr. 
Hitt  subsequent  to  Mrs.  Thompson's  death 
which  discredits  this  alleged  gift  eausa  mor- 
tis was  made  to  Mr.  Josephus  Plenty.  This 
gentleman  Is  evidently  a  man  of  character 
and  of  financial  responsibility— a  man  who, 
as  a  witness,  is  shown  to  be  entirely  impar- 
tial, and  whoqe  credibility  has  not  been  In 
any  way  attacked.  Mr.  Plenty  was  one  of 
the  business  men  who  were  Induced  by  Mr. 
Hitt  to  embark  in  the  business  of  exploiting 
his  patents.  Within  a  few  months  priol:  to 
Mrs.  Thompson's  death,  Hltt  had  worked 
for  Mr.  Plenty  for  a  time  as  mechanic,  earn- 
ing wages  at  the  rate  of  about  $2.50  a  day. 
The  relations  which  these  men  sustained  to 
each  other  were  such  as  to  make  it  highly 
probable  that  Mr.  Hitt  would  talk  frankly 
with  Mr.  Plenty,  especially  in  relation  to  the 
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estate  of  Mrs.  Tbompson.  Mr.-.  Plenty  bad 
been  acquainted  wltb  Mrs.  Thompson,  and 
bad.  been  brought  -Into  business  relations 
Witt  her  in  connection  with  the  patent  busi- 
ness between  himself  and  Mr.  Hltt,  and  the 
machinery  which  Mr.  Hltt  and  Mrs.  Thomp- 
son owned  In  connection  with  that  business. 
Mr.  Plenty  testifies  that  within  a  few  days 
after  Mrs.  Thompson's  death  he  had  a  con- 
versation with  Mr.  Hltt,  which  appears  to 
have  been  the  sort  of  conversation  which, 
under  the  circumstances,  very  naturally 
would  take  place  between  these  two  men  up- 
on their  first  meeting  after  Mrs.  Thompson's 
death.  Mr.  Plenty  inquired  about  Mrs. 
Thompson's  death,  and  Hitt  told  him  the 
circumstances  of  her  stroke.  Hltt  stated 
that  he  and  his  niece  were  alone  with  Mis. 
Thompson  in  the  house;  that  she  directed 
the  niece  to  bring  a  tin  box,  and  that  it 
was  brought;  tliat  Mrs.  Thompson  took  out 
some  papers  and  gave  them  to  Hltt,  and 
that  among  these  papers  were  some  certifi- 
cates of  stock  in  the  Johns  Manufacturing 
Company;  that  she  banded  these  certificates, 
wliidi  amounted  to  about  $70,000,  par  value, 
to  Mr.  Hltt,  wltb  directions  that  Hltt  was 
to  sell  them,  and  put  up  a  monument  to 
Mrs.  Thompson,  and  divide  the  remainder  of 
the  proceeds  among  tbe  nephews  and  nieces. 
Mr.  Plenty  further  testifies  that  he  asked 
Hitt  If  Mrs.  Thompson  had  not  done  any- 
thing for  him,  and  that' he  replied  that  that 
was  all  tliat  she  did.  Mr.  Plenty  also  states 
that  at  that  time  Mr.  Hltt  said  nothing  about 
either  a  $32,000 -note  or  a  $10,000  note.  Up- 
on being  further  questioned,  and  going  over 
the  subject  again,  Mr.  Plenty  testified  that 
he  asked  Hitt  if  Mrs.  Thompson  had  done 
anything  for  him,  and  Hltt  said  "No,"  but 
that  Mrs.  Thompson  had  left  him  the  stock 
as  a  trust  It  is  difficult  to  believe  that 
Mr.  Plenty  can  be  mistaken  in  regard  to  the 
substance  of  this  conversation.  The  circum- 
stances under  which  it  occurred,  and  the 
previous  relations  of  Mr.  Plenty  with  Mr. 
Hitt  and  Mrs.  Thompson,  indicate  that  Mr. 
Plenty  must  have  felt  a  considerable  degree 
of  curiosity  in  making  the  inquiry  of  Mr. 
Hltt  whether  Mrs.  Thompson  had  done  any- 
thing for  Wm.  Plainly,  the  inquiry  covered 
not  only  a  testamentary  benefaction,  but  a 
gift  causa  mortis.  In  reply,  Hltt  undertook 
to  describe  the  very  transaction  in  which  he 
now  claims,  and  his  niece  testifies,  the  gift 
causa  mortis  was  made.  If  the  gift  of  the 
$10,000  note  in  fact  had  been  made,  it  fol- 
lows that  Hltt  must  have  Intentionally  con- 
cealed the  existence  of  the  gift  from  Mr. 
Plenty,  and  must  have  intentionally  told  him 
what  was  not  true.  Nothing  appears  In  the 
relations  then  existing  between  Mr.  Plenty 
and  Mr.  Hltt  which  would  seem  to  have  been 
likely  to  induce  Mr.  Hitt  to  conceal  the  gift 
by  misrepresentation  and  fatsehood.  I  have 
not  sought  to  recall  the  testimony  of  the  in- 


terestedrelatlVfes  Inre^rd  to  declarations  or 
other  conduct  of  Mr.  Hltt  whlch'Seem  to  dis- 
credit the  gift  causa  mortis  which  be  now 
makes.  Mrs.  Beulah  Wilson,  however,  a 
niece  of  Mrs.  Thompson,  and,  I  think,  a  neph- 
ew as  well,  unite  in  testifying  that  Mrs. 
Thompson,  in  ■  Hltt's  presence,  a  few  days 
after  her  stroke,  spoke  of  the  Klngsford  note 
as  a  valuable  asset  of  her  estate,  whicb  she 
then  had  In  her  tin  box,  and  that  Hitt  beard 
this  statement. 

The  declarations  and  other  conduct  of  Mr. 
Hitt  which  I  have  mentioned— and  there  are 
more  of  the  same  sort  which  I  do  not  under- 
take to  recall— in  my  Judgment,  so  far  dis- 
credit the  story  which  Clara  Longqulst  now 
tells  as  to  make  it  Imposidble,  under  the  rules 
of  law  and  of  evidence  to  which  I  liave  re- 
ferred, relating  to  the  establishment  of  gifts 
causa  mortis,  to  accept  the  uncorroborated 
story  of  'this  single  witness  as  suflSclent  to 
prove  tliat  this  very  large  gift  in  fact  was 
made.  It  may  l>e  that  Mr.  Hltt,  after  Mrs. 
Thompson's  death,  pursued  a  policy  of  con- 
cealment, misrepresentation,  and  mendadt.v 
with  reference  to  the  gift  which  he  then  had 
in  bis  possession.  But  Mr.  Hltt  makes  no 
such  claim;  but,  on  tbe  contrary,  sedts  to 
maintain  that  he  was  always  truthful,  and 
in  his  endeavor  to  establish  that  fact,  meets 
the  adverse  testimony  to  which  I  bave  refer- 
red with  contradiction  or  nnsatisfactory  ex- 
planations. If  the  state  of  the  evidence 
which  appears  to  me  to  compel  the  conclu- 
sion that  Mr.  Hltt  has  failed  to  satisfactorily 
provA'thls  gift  which  he  now  claims  is  due  In 
any  measure-  to  tbe  dishonesty  of  Mr.  Hltt 
in  the  conduct  of  this  cause,  and  his  untruth- ' 
fulness  in  giving  his  testimony— if,  In  case 
Mr.  Hltt  had  told  the  whole  truth  with  frank- 
ness, a  better  case  would  have  been  made  on 
bis  behalf  for  the  establishment  of  this  gift- 
be  has  himself  to  blame  for  tbe  condition  of 
the  proofs  upon  whicb  ttis  court  is  obliged  to 
act 

I  bave  occupied' thr«e  times  as  much  time 
in  tbe  discussion  Of  this  case  as  I  expected 
to  occupy  at  the  start,  and  I  bave,  no  doubt, 
omitted  to  touch  upon  a  great  many  clrcum- 
Btinces  which  sustain'  tbe  two  conclusions 
which  I  have  announced.  I  think,  however, 
that  what  I  have  said  will  be  sufficient  to 
indicate  to  counsel  iM  main  lines  of  argu- 
ment which  bave  led  me  to  tbe  condusldns 
which  I  bave  stated. 

I  shall  therefore  advise  a  decree  that  the 
note  for  $32,000  is  not  a  valid  obligation  In 
tbe  hands  of  Mr.  Hltt,  and  that  it  I>e  surren- 
dered to  tte  complainant  for  cancellation, 
and  also  that  the  alleged  gift  causa  mortis 
of  the  Klngsfbrd  note  has  not  been  proved  In 
this  case  by  sufficient  evidence  to  justify  Its 
establlsbment,  and  that  in  the  absence  of 
such  proof,  the  fund  representing  this  note, 
now  in  coiut  Should  be  awarded  to-  tbe  com- 
plainant 
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WEST  JERSEY  &  S.  B,  CO.  v.  WATER- 
FORD  TP.  et  al. 
(Court  ol  CtaaJDCety  of  New  Jeisey.     May  X4c, 
1903.) 

BAILROADS  —  CHASTER  —  ORADB  CROSSINGS- 
ALTERATION  —  OVERHEAD    BRIDGES  — 
AUTHORITY  09  TOWN  COHUITTBB. 

1.  The  charter  of  the  Camden  &  Atlautic 
Railroad  Compaiiy  (P.  L.  1852,  p.  268,  g  U) 
makes  it  the  duty  of  the  company  to  construct 
and  keep  in  repair  good  and  sufflcient  bridges 
OTer  or  under  tne  said  railroad  where  any  pub- 
lic road  croasea  the  same,  and  to  alter  or  grade 
aaid  roads,  so  that  passage  shall  not  be  im- 
peded thereby.  This  clause  confers  upon  the 
railroad  company  the  power  to  alter  the  grade 
of  the  public  '  higfawaya  ao  as  to  carry  them 
OTcr  the  railroad  tracks  by  overhead  bridges. 

2.  To  justify  such  alteration  of  grade  of  the 
pnblic  highway,  there  most  be  reasonable  cause 
for  such  a  change.  The  fact  that  the  com- 
pany'a  trains  cross  the  public  highway  traveling 
at  a  speed  of  70  miles  an  hour  is  reasonable 
cause  for  the  carrying  of  the  public  highways 
across  the  railroad  tracks  by  overhead  bridges. 

3.  The  committee  of  the  township  to  which 
the  croBsing  is  located  has  no  power  to  prevent 
the  railroad  company  from  erecting  such  over- 
head bridges  and  making  the  incidental  changes 
in  the  grade  of  the  public  highways, 

4.  It  the  railroad  company  cDnstmcts  au  in- 
safflcient  bridge,  that  fact  does  not  authorize 
the  committee  of  the  township  in  which  the 
croaslne  is  situate  to  prevent  the  building  of 
any  ooier  overhead  bridge  in  that  township. 
It  such  a  bridge  be  insufficient,  the  proper  pro- 
ceeding is  to  Invoke  the  action  of  lawful  au- 
thority for  the  correction  of  the  defects  of  that 
partienlar  structure. 

5.  The  charter  of  the  Camden  &  Atlautic 
Railroad  Company  makee  it  the  duty  of  that 
company  and  its  successors  not  only  to  con- 
struct good  and  suiflcient  bridges  for  the  pur- 
poses named,  but  also  to  keep  them  In  repair 
eimtuinonaly. 

(Syllabos  by  the  Court.) 

BOI  by  the  West  Jersey  &  Seashore  Rall- 
tx»d  Company  against  the  townabip  of  Wa- 
terford  and  others.    Injonctlon  granted. 

Tbe  bill  is  filed  to  restrain  the  township 
Of  Waterford,  in  the  county  of  Camden,  and 
the  members  of  its  township  committee, 
from  blnderlng  the  complainant  In  tbe  erec- 
tion of  an  overhead  crossing  to  carry  a  pub- 
lic highway  at  Franklin  avenue,  near  West 
Berlin,  in  said  township,  across  the  Cam- 
den &  Atlantic  Railroad,  owned  and  oper- 
ated by  tbe  complainant  company. 

It  appears  that  the  riallroad  crossing  In 
qnestion  is  on  that  part  of  tbe  complainant 
company's  system  which  was  formerly  the 
Camden  &  Atlantic  Railroad.  For  the  snc- 
cessfnl  conduct  of  the  complainant  compa- 
ny's business  it  is  necessary  to  run  trains 
at  bigb  speed,  reaching  70  miles  an  hour  at 
times,  thns  rendering  the  public  roads  which 
cross  the  complainant's  railroad  at  grade 
very  dangerous  to  travelers  along  those  high- 
ways. I^ssengers  traveling  on  the  trains 
are  also  subjected  to  danger  of  injury  by 
tbe  liability  to  colllslous  between  the  rail- 
road trains  and  vehicles  crossing  the  tracks 
on  the  highways,  and  conseqtient  derailing 
of  tbe  trains.  In  order  to  meet  tbe  require- 
ments of  tbelr  business  without  thus  endan- 


gering tbe  pnblic  safety,  tbe  complainant 
company  arranged  to  abolish  all  grade  cross- 
ings of  the  public  highways  over  its  railroad 
within  the  township  of  Waterford,  and  at  Its 
own  expense  to  erect  overhead  bridges  car- 
rying the  public  highways  at  all  such  places 
across  the  complainant's  railroad.  Tbe  com- 
plainant submitted  a  proposition  to  this  ef- 
fect to  the  township  of  Waterford.  On  the 
14th  day  of  August,'  1900,  the  township  com- 
mittee passed  a  resolution  anthorizing  the 
complainant  company  to  construct  overhead 
bridges  in  that  township,  carrying  the  public 
highway  across  the  complainant's  railroad 
at  a  grade  of  7  feet  per  100,  provided  the 
owners  of  property  adJoUilng  the  embank- 
ments of  such  crossings  should  be  compen- 
sated, and  should  agree  to  the  plan  submit- 
ted by  the  complainant  company.  A  copy 
of  this  resolution  of  the  tovnisblp  committee 
was  given  to  the  complainant  company. 
Subsequently  to  the  receipt  of  that  resolu- 
tion, the  complainant  company  entered  Into 
negotiations  with  the  owners  of  land  adja- 
cent to  the  crossing  at  Franklin  avenue,  near 
West  Berlin,  In  the  township  of  Waterford, 
and  obtained  tbelr  approval  of  the  plan  for 
the  elevated  crossing  over  that  avenue,  and 
by  the  payment  of  ?1,150  purchased  the  con- 
sent of,  those  ovniera  to  that  Improvement, 
and  also  about  half  an  acre  of  land  neces- 
sary for  Its  accomplishment.  In  tbe  month 
Of  September,  1902,  the  complainant  com- 
pany proceeded  to  erect  the  bridge  carrying 
the  public  road  at  Franklin  avenue  across 
the  railroad  above  grade.  It  also  entered 
into  contracts  tor  the  construction  of  the  Im- 
provement at  a  cost  of  over  $11,000.  In  the 
early  part  <rf  the  month  of  October,  1902, 
work  was  begun  for  the  change  of  grade. 
A  temporary  bridge  was  put  in  the  place  of 
a  planked  road  theretofore  used  at  the  cross- 
ing, to  enable  the  public  to  cross  during  the 
construction  of  an  overhead  bridge.  On  Oc- 
tober 17th,  while  the  coniplainant's  foreman 
and  a  gang  of  men  were  engaged  in  the 
work,  he  was  arrested  on  complaint  of  the 
township  committee,  and  was  placed  under 
bonds  not  to  obstruct  the  highway,  and  to 
keep  tbe  peace.  Tbe  bill  alleges  that  tbe 
complainant  thereupon  sent  the  original  res- 
olution adopted  by  the  tdwnship  committee 
authorizing  the  crossing,  and  was  thereupon 
informed  for  the  first  time  that  the  township 
committee  had  repealed  the  resolution  In 
question;  and  defendants  then  stated  that. 
If  the  action  already  taken  in  arresting  and 
bonding  the  foreman  was  Insufficient  to  stop 
tbe  work,  they  would  station  guards  with 
shotguns,  with  Instructions  to  use  tbem  If 
any  attempt  was  made  to  proceed  with  the 
work.  The  complainant  avers  that  no  ob- 
jection of  any  kind  or  character  had  evw 
been  offered  to  tbe  proposed  construction, 
and  that  It  relied  upon  the  above-named 
resolution  and  Its  purchase  of  the  land  and 
tbe  consent  of  tbe  adjoining  ownera  for  tba 
construction  of  tbe  overhead  crossing:   that 


Digitized  by 


Google 


158 


66  ATLANTIC  RKPORTBB. 


Ql.3. 


It  wlU  be  greaQy  damaged  if  prevented  from 
constructliig  said  overhead  crossing;  the 
safety  of  travel  over  Its  railroad  by  the  gen- 
eral public  will  be  decreased,  the  expense 
of  maintaining  watchmen  at  the  crossing 
win  be  increased,  and  the  complainant's  plan 
for  a  general  Improvement  of  its  railroad 
and  the  abolition  of  all  grade  crossings  will 
be  interrupted.  The  complainant  further  al- 
leges that  the  speed  demanded  by  the  trav- 
eling public  requires  trains  to  run  at  times 
at  the  rate  of  70  miles  an  hour,  causing 
traveling  on  the  public  highways  to  be  dan- 
gerous wherever  they  cross  its  railroad  at 
grade,  and  travel  on  its  riiilroad  to  be  dan- 
gerous because  of  the  liability  of  its  trains 
to  come  into  collision  with  vehicles  passing 
along  the  public  highway  over  its  railroad 
tracks  at  grade,  thus  derailing  its  cars.  The 
complainant  shows  that  by  the  provisions  of 
the  charter  of  the  Camden  &  Atlantic  Ball- 
road  Company  (P.  L.  1852,  p.  S68,  8. 8),  under 
whose  powers  and  duties  the  complainant 
operates  its  railroad,  it  is  made  the  duty 
of  the  complainant  to  construct  and  keep  in 
repair  good  and  auflSclent  bridges  over  and 
under  its  railroad  wherever  a  public  or  other 
road  crosses  the  same,  and  to  alter  and 
grade  the  said  public  road  so  that,  the  pas- 
sage and  repassage  of  carriages,  horses,  etc, 
over  the  same  shall  not  be  impeded.  That 
the  construction  of  overhead  crossings  along 
the  whole  length  of  its  road  from  Camden 
to  Atlantic  City  is  a  reasonable  exercise  of 
the  complainant's  power  to  make  changes  in 
the  grade  of  public  highways  crossing  its 
railroad,  and  it  expressly  avers  that  such 
power  resides  in  the  complainant  as  In  the 
said  Camden  &  Atlantic  Railroad  Company, 
'  and  was  being  lawfully  exercised  by  the 
constructloa  of  the  overhead  crossing  In 
question.  The  complainant  prays  that  the 
defendants  may  be  restrained  from  hinder^ 
Ing  or  Interfering  with  the  construction  of 
the  overhead  crossing  in  question. 

The  defendants  answer  the  bill,  admitting 
that  the  complainant  is  operating  the  railroad 
in  question,  and  that  the  resolution  set  out 
in  the  bill  was  passed  by  the  Waterford 
township  committee,  but  aver  that  it  was 
passed  at  an  Informal  meeting,  without  any 
notice  and  without  advertisement  and  with- 
out authority,  that  it  was  without  any  bind- 
ing effect  upon  the  township  of  Waterford, 
and  was  beyond  the  power  of  the  township 
committee  to  pass  it  The  answer  admits 
that  the  person  in  charge  of  the  work  of 
constructing  the  bridge  over  the  railroad 
was  arrested  for  obstructing  the  highway, 
and  placed  under  bond,  because  at  request  he 
refused  to  desist  from  that  work,,  and  that 
threats  of  force  were  made  If  the  obstruc- 
tion of  the  highway  at  Franklin  avenue  in 
the  construction  of  the  overhead  bridge  at 
that  point  was  continued.  The  answer  sets 
out  a  resolution  of  the  township  committee 
under  date  of  March  4,  1902,  repealing  the 
previous  resolution  of  the  14th  of  August, 


1900,  and  states  that  a  copy  of  the  repealing 
resolution  was  left  at  the  office  of  the  super- 
intendent of  the .  complainant  company  on 
the  30th  day  of  September,  1902.  The  de- 
fendants allege  that  the  terms  of  the  con- 
tract for  the  construction  of  the  bridge  make 
It  a  nuisance  and  a  serious  Impediment  to 
public  travel  and  business;  that  the  scheme 
of  the  complainant,  if  carried  out,  would 
cause  10  additional  overhead  bridges  to  be 
built  in  the  village  of  Berlin,  in  the  town- 
ship of  Waterford,  and  would  endanger  the 
life  and  limb  of  citizens  using  such  crossings; 
that  the  proposed  bridge  is  in  its  dimensions 
and  construction  Insufficient,  unstable,  and 
dangerous,  and,  If  all  crossings  In  said  town- 
ship are  to  be  similarly  bridged,  the  taxpay- 
ers of  the  township  will  not  be  able  to  sus- 
tain the  expense  of  keeping  the  same  in  re- 
pair. The  defendants  aver  that  their  acts 
of  interference  and  prevention,  referred  to  in 
the  bin,  at  Franklin  avenue,  are  lawful  and 
Justifiable;  that  the  construction  of  overhead 
bridges  across  the  complainant's  railroad 
would  greatly  Increase  the  danger  of  ac- 
cidents and  the  risk  of  the  public,  and  make 
the  public  and  highways  In  the  township 
well-nigh  Impassable.  The  defendants  ex- 
pressly deny  the  authority  of  the  complain- 
ant company  under  the  charter  of  the  Oam- 
den  &  Atlantic  Ballroad  Company  to  build 
the  overhead  bridges  referred  to  In  the  com- 
plainant's bill,  and  to  change  the  grade  of 
the  public  road  in  the  township  of  Waterford, 
and  also  denies  that  such  bridges  are  a  neces- 
sity in  any  sense;  on  the  contrary,  assert 
they  are  a  menace  and  a  nuisance,  and  pray 
the  same  benefit  of  their  answer  as  if  they 
had  demurred  to  the  bill.  Affidavits  annexed 
to  the  defendants'  answer  admit  that  the  de- 
fendants have  stopped  the  construction  of  the 
overhead  bridge  at  Franklin  avenue  by  ar- 
resting the  complainant  company's  foreman 
In  charge  of  that  work,  declaring  that  force 
would  be  used  if  necessary  to  stop  "further 
transgressions."  These  affidavits  also  show 
that  the  ground  upon  which  the  defendants 
oppose  the  building  of  the  bridge  carrying 
Franklin  avenue  over  the  railroad  is  that  the 
complainant  company  had  previously  built 
another  overhead  bridge  at  another  crossing 
of  Its  railroad  and  the  public  highway;  that 
this  other  structure  was  found  to  be  insuf- 
ficient and  unsatisfactory,  and  a  public  nuis- . 
ance;  that  freeholders  of  the  township  pe- 
titioned the  township  committee  to  have  the 
highway  made  passable  where  this  other  in- 
efficient and  defective  bridge  was  built;  that 
thereupon  the  township  committee  passed  the 
repealing  resolution  rescinding  the  previous 
grant  of  authority  to  the  complainant  to 
build  overhead  crossings  in  the  township,  and 
caused  a  copy  of  the  repealing  resolution  to 
be  served  upon  the  superintendent  of  the 
complainant  company.  The  affidavits  also 
state  the  anticipation  of  the  township  com- 
mittee defendant  that  the, proposed  structure 
at  Franklin  avenue  will,  if  permitted  to  be 
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completed,  be  88  mnch  of  a  nuisance  as  Is 
the  overhead  bridge  already  constructed,  and 
also  state  the  opinion  of  the  township 
conimlttee  that  such  bridges,  besides  Inter- 
fering with  public  travel  and  increasing  the 
risk  of  accidents,  will  become  a  source  of 
larger  and  continued  expense  to  the  taxpay- 
ers of  the  township  because  of  repairs  neces- 
sary to  keep  them  at  all  passable,  and  that 
they  will  destroy  the  appearance  of  the  town 
of  Berlin  and  depreciate  the  value  of  the  best 
residences  there  situate.-  The  affidavits  also 
exprees  the  opinion  that  overhead  bridges 
are  not  a  necessity,  and  that  they  will  not 
enable  the  complainant  company  to  drive 
its  trains  at  a  higher  rate  of  Speed  than  they 
have  for  the  past  two  or  tliree  years. 

The  application  for  a  preliminary  injunc- 
tion came  to  a  hearing  upon  the  bill  and  af- 
fidavits, and  the  answer  of  the  defendants 
and  the  affidavits  annexed  thereto. 

J.  H.  Gaskill,  for  complainant  J.  W.  Wes- 
cott.  for  defendants. 

GREY,  V.  O.  (after  stating  the  facts). 
The  defense  in  this  case,  so  far  as  it  at- 
tacks the  character  of  the  structure  pro- 
posed to  be  erected  by  the  complainant  com- 
pany to  carry  the  public  highway  across  Its 
railroad  tracks  by  an  overhead  bridge  at 
Franklin  avenue,  proceeds  upon  a  conjecture 
that  the  proposed  bridge  will  be  as  bad  as 
another  bridge  has  been  found  to  be,  which 
the  complainant  previously  erected  at  West 
Berlin.  One  of  the  defendants'  affidavits 
indicates  that  the  consent  of  the  township 
committee  to  the  erection  of  overhead 
bridges  was  rescinded  in  order  to  compel  the 
complainant  company  to  make  the  previous- 
ly built  bridge  at  West  Berlin  conveniently 
passable  to  travelers  of  the  highway  cross- 
ing that  bridge.  That  is,  the  township  com- 
mittee say  to  the  complainant  company, 
"The  overhead  bridge  you  have  erected  at 
West  Berlin  is  a  nuisance.  Until  you  make 
that  bridge  satisfactory  for  public  travel, 
you  shall  not  erect  any  other  overhead 
bridges  In  Waterfoid  township."  If  the 
complainant  company  lias  erected  an  insuf- 
ficient overhead  bridge  at  West  Berlin,  It 
may  be  good  reason  why  some  legal  pro- 
cedure should  be  taken  to  compel  the  refor- 
mation of  that  bridge,  but  It  Is  no  reason 
for  preventing  the  building  of  any  other 
overhead  bridge  In  the  township.  Elach 
structure  must  stand  upon  its  own  merits. 
If  any  be  defective  in  meeting  the  require- 
ments of  a  lawful  bridge,  the  proper  au- 
thority may  be  Invoked  by  proceedings  for 
the  correction  of  the  defects  of  that  particu- 
lar structure.  The  proposed  bridge  at 
Franklin  avenue  has  not  yet  progressed  suf- 
ficiently towards  completion  to  indicate 
whether  it  will  sufficiently  carry  the  public 
highway  across  the  railroad  tracks.  It  would 
certainly  be  unreasonable  to  prevent  its  erec- 
tion because  it  may  possibly  be  Insufficient, 


unless  the  detail  of  Its  proposed  finished 
construction  were  proven.  No  such  proof  Is 
oiCered.  Instead,  the  defendants'  witnesses 
guess  that  it  will  be  like  another  structure 
whose  qualities  they  denounce. 

The  whole  Justification  of  the  defendants' 
interference,  preventing  the  construction  of 
overhead  bridges  to  carry  the  public  roads 
across  above  the  grade  of  railroad  tracks, 
is  based  upon  the  assumption  that  the  town- 
ship committee  may  lawfully  prevent  the 
complainant  company  from  altering  the 
grade  of  the  public  highways  of  the  town- 
ship so  that  they  may  be  carried  overljead 
across  the  railroad  tracks.  The  special  acts 
incorporating  those  *  companies  which  were 
organized  before  the  passage  of  the  general 
railroad  act  of  1873  (P.  L.  1873,  p.  88)  con- 
tain clauses  imposing  upon  those  companies 
the  duty  to  provide  bridges  to  carry  the 
public  highways  over  or  under  the  railroad 
tracks.  The  general  railroad  act  also  con- 
tains such  a  clause  applicable  to  companies 
incorporated  under  Its  provisions.  Gen.  St 
p.  2661,  {  84.  The  special  charter  of  the 
Camden  &  Atlantic  Railroad  Company  (P. 
L.  1852,  p.  268,  |  9)  makes  It  the, duty  of 
that  company  "to  construct  and  keep  In  re- 
pair good  and  sufficient  bridges  or  passages 
over  or  under  the  said  railroad  where  any 
public  or  other  road  shall  cross  the  same 
and  to  alter  and  grade  the  said  roads,  so 
that  passage  of  carriages,  horses  and  cattle, 
passing  and  repassing,  shall  not  be  imped- 
ed thereby."  A  similar  clause  was  the  ninth 
section  of  the  charter  of  the  Central  Rail- 
road of  New  Jersey.  P.  L.  1847,  p.  133. 
The  Central  Railroad  Company  was  indicted 
In  Warren  county  for  obstructing  a  public 
street  It  appeared  that  the  street  In  ques- 
tion had  formerly  crossed  over  the  surface 
of  the  railroad  company's  tracks.  The  com- 
pany altered  the  position  of  the  highway  in 
this  respect,  and  passed  it  through  a  tun- 
nel under  its  tracks.  On  the  part  of  the 
state  it  was  denied  that  the  company  had 
the  power  to  make  this  alteration,  and  this 
denial  formed  the  substantial  foundation  for 
the  indictment  The  Supreme  Court  declar- 
ed that  the  obligation  imposed  by  the  com- 
pany's charter  was  a  continuing  duty,  which 
In  its  performance  must  be  measured  by  cir- 
cumstances, and  as  an  Illustration  stated 
this  proposition:  "Suppose  a  public  street  in 
a  town  had  been  originally  laid  over  the 
surface  of  the  railroad  tracks,  and  that  by 
reason  of  the  growth  of  the  company's  busi- 
ness in  that  locality  Its  trains  should  pass 
in  such  quick  succession  as  to  render  the 
street  almost  Impassable;  could  it  be  pre- 
tended, under  these  circumstances,  that  the 
company  could  discharge  itself  from  the  ob- 
ligation which  the  section  in  question  Im- 
posed, except  by  passing  the  street,  thus 
obstructed,  under  Its  road,  so  as  to  restore 
it  to  public  user'  State  v.  Central  R.  Co., 
32  N.  J.  Law,  224.  The  court  declared  that 
th6  duty  prescribed  was  at  all  times  and 
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under  all  drcnmstances  to  keep  the  public 
blgtawaya,  at  the  points  where  they  crossed 
the  railroad,  In  a.  condition  fit  for  safe  and 
convenient  use,  and  that  in  order  to  ac- 
complish this  end  the  power  to  alter  the 
grade  of  the  road  as  public  emergencies  re- 
quire, so  as  to  pass  It,  if  necessary,  under 
the  railroad  tracks,  must  reside  in  the  cor- 
poration. 

It  should  be  noted  that  the  clause  of  the 
charter  presently  under  consideration,  that 
of  the  Camden  &  Atlantic  Railroad,  under 
which  the  complainant  company  in  this 
cause  is  operating,  contains  express  words 
making  it  the  duty  of  that  company  "to 
alter  and  grade"  the  puji)llc  highways  where 
tb^  cross  the  railroad '  company's  tracks, 
80  that  passing  and  repassing  shall  not  be 
impeded.  In  the  Central  Railroad  Case, 
above  cited,  those  words  are  absent,  but  the 
court  gave  to  that  charter  the  same  effect 
by  construction.  In  the  present  case  the 
duty  of  the  railroad  company  to  carry  the 
road  across  its  tracks  off  grade  is  explicitly 
declared.  The  Judgment  above  cited  was 
made  the  basis  of  the  decision  of  the  case 
of  Palmyra  Tp.  t.  Pennsylvania  Railroad 
Company,  62  N.  J.  Eq.  601,  50  Atl.  369, 
where  all  the  cases  on  the  subject  are  col- 
lated and  compared.  On  appeal  from  that 
decision  the  Court  of  Errors  and  Appeals, 
In  63  N.  J.  Eq.  799,  62  Atl.  1132,  afiarmed 
the  decree  of  this  court  on  the  opinion  here 
expressed.  The  ground  of  challenge,  in  the 
present  case,  of  the  complainant's  right  to 
carry  the  highways  across  its  tracks  by  an 
overhead  bridge,  is  In  principle  the  same  as 
was  set  up  and  overruled  in  the  case  of 
State  T.  Central  Railroad,  above  quoted. 
Neither  court  decisions  nor  statutory  enact- 
ments have  been  cited  on  this  argument 
which  in  any  way  Justify  the  Interference 
by  the  township  committee  with  the  com- 
plainant company's  proposed  improvements. 

'Some  of  the  defendants'  affidavits  do  ex- 
press the  opinion  that  overhead  bridges  car- 
rying the  highways  across  the  railroad 
tracks  above  the  grade  of  the  latter  will  be 
more  dangerous  to  the  traveling  public  than 
are  crossings  made  at  grade.  This  proposi- 
tion seems  to  be  so  impossible  of  acceptation 
as  to  be  unworthy  of  serious  consideration. 
There  Is  a  plain  showing.  In  the  complain- 
ant's bill. and  affidavits,  that  the  nature  of 
the  business  carried  on  over  the  company's 
tracks  by  trains  traveling  at  the  rate  of 
70  miles  an  hour  will  be  highly  dangerous 
to  travelers  who  on  the  highways  cross  the 
tracks  at  grade.  The  proposition  to  relieve 
the  public  traveling  the  highways,  or  in  the 
complainant  company's  railroad  cars,  from 
the  danger  of  grade  collisions  between  the 
railroad  company's  trains  and  teams  travel- 
ing the  highway  and  crossing  at  grade.  Is 
entirely  reasonable. 

The  expense  of  making  and  maintaining 
such  overhead  bridges  must  be  assumed  and 
carried    by  ,  the    railroad    company,    upon 


whom,  by  the  statute.  Is  Imposed  the  contin- 
uing duty  of  maintaining  such  crossings. 

No  Justification  appears  In  the  defendants' 
answer  or  annexed  affidavits  for  their  Inter- 
fering with  the  exercise  by  the  railroad  com- 
pany of  Its  duty  to  carry  the  highways  across 
Its  tracks  without  Impeding  the  passage  and 
repassage  of  carriages  and  passengers  along 
the  public  highway. 

A  preliminary  Injunction  should  be  allow- 
ed, restraining  the  defendants  In  accordance 
with  the  prayer  of  the  bill  of  complaint 


In  re  WILSON. 

(Court  of  Chancery  of  New  Jersey.    May  19, 

1908.) 

PARENT— CUSTODY  OF  CHILD. 

1.  The  father  of  an  eight  year  old  daughter 
is  the  only  survlTing  parent.  He  is  entitled  to 
the  permanent  custody  of  his  child,  unless  those 
who  contest  his  riebt  show  that  the  character 
of  the  father  and  the  environment  to  which  the 
child  would  in  his  charge  be  subjected  are  such 
as  actually  to  endanger  the  life,  health,  morals, 
or  permanent  happiness  of  the  child. 

(Syllabus  by  the  Court) 

In  the  matter  of  the  application  of  Al- 
exander Wilson  for  the  custody  of  bis  child. 
Petition  granted. 

Jacob  C.  Hendrlckson,  for  petlUcmer.  Bck- 
ard  P.  Budd,  for  respondent 

ORBT,  v.  O.  (orally).  The  principles 
which  must  control  the  disposition  of  this 
case  appear  to  me  to  be  so  clearly  Indicated 
that  the  matter  may  be  settled  without  hear- 
ing from  the  petitioner's  counsel  in  reply  to 
the  argument  of  the  respondent's  counsel, 
who  has,  I  think,  presented  all  that  can  be 
said  against  the  granting  of  the  petitioner's 
prayer.  Tlie  petition  asks  for  the  perma- 
nent custody  of  the  child  Margnarite  Wil- 
son, the  daughter  of  Al^ander  Wilson  and 
Maggie  Wilson,  his  wife.  The  marriage  of 
the  parents,  the  legitimate  birth  of  the  child, 
and  her  age  (a  little  over  seven  years)  are 
all  undisputed.  The  child  herself  Is  here, 
brought  by  the  writ  of  habeas  corpna  Issued 
In  aid  of  the  petition.  The  court  has  bad 
the  opportunity  of  personal  inspection  of  the 
child.  She  Is  in  the  custody  of  a  maternal 
aunt  the  respondent  In  this  matter. 

There  is  some  dispute  as  to  the  terms  un- 
der which  the  child  came  Into  the  custody  of 
the  respondent,  but  this  dispute  is  of  no 
substantial  significance.  The  respondent 
claims  that  her  custody  of  the  child  was 
originally  consented  to  by  the  little  one's 
mother,  who  was  then  living,  and  that  sub- 
sequently, after  some  persuasion,  It  was  as- 
sented to  by  the  father,  after  the  death  of 
the  mother,  and  that  this  custody,  so  as- 
sented to  by  the  father,  was  to  be  of  ind^- 
nite  existence;    no    time    being    mentioned 

f  L  Bee  Farent  and  ChUd,  vol.  n.  Cent.  01c  U 
14.  16,  17,  U,  U. 
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when  the  child  ahonld  be  returned.  The 
child,  vheo  leea  than  two  years  old,  waa 
taken  from  Gallfomla  with  the  assent  of  the 
father,  and  broogbt  to  New  Jersey,  by  the 
defendant  This  is  nndisputed.  The  father 
testifies  his  consent  was  for  a  six  months' 
▼Isit,  In  the  expectation  that  at  the  end  of 
that  time  she  should  be  returned  to  blm. 
The  father  lived  In  Oakland,  Cal.,  and  the 
home  of  the  respondent,  Mrs.  Ball,  was  in 
Mt.  H0II7,  N.  J.,  where  she  had  the  child. 
The  father's  business  required  his  continued 
presence  in  California.  He  was  working 
for  a  salary,  and  could  not  readily  arrange 
personally  to  come  across  the  oon'hnent  to 
bring  his  child  home.  Mrs.  Ball  knew  all 
these  drcumstances,  for  she  bad  lived  over 
a  year  in  his  household. 

Mrs.  Ball  and  her  daughter,  and  Mrs. 
Slack,  ber  mother,  who  was  an  elderly  lady, 
had  become  intensely  fond  of  the  little  girl. 
The  correspondence  carried  on  between  the 
parties  (shown  by  numerous  letters  written 
from,  tbe  Mt  Holly  home  to  the  father) 
proves  Indisputably  that  Mrs.  Ball  recog- 
nized tbe  father's  right  to  have  his  child, 
and  begged  bim  to.  postpone  its  exercise  be- 
cause of  tbe  grief,  and,  indeed,  danger  to  the 
health,  of  the  grandmother,  Mrs.  Slack, 
which  would  ensue  If  the  child  were  re- 
moved from  ber  household.  The  father's  let- 
ters in  reply  discuss  this  situation  and  re- 
gret it  Nowhere  in  the  correspondence  Is 
there  any  assertion  by  any  one  in  the  Mt 
Holly  household  of  a  right  permanently  to 
retain  the  child,  nor  in  the  father's  letter 
ia  there  any  indication  that  he  had  any  doubt 
of  his  rlgbt  to  have  ber  whenever  he  chose 
to  enforce  it  This  correspondence  can  be 
Interpreted  in  no  other  way  than  as  a  clear 
admission  that  there  never  had  been  -  any 
arrangement  that  Mrs.  Ball  should  have  the 
permanent  custody  of  the  child,  and  that 
the  father  had  a  legal  right  to  have  his 
child  delivered  to  liim  at  any  time.  They 
also  as  conclusively  show  that  the  Mt.  Holly 
family,  Mrs.  Ball  and  ber  daughter,  and 
Mrs.  Slack,  her  mother,  had  become  so  af- 
fectionately attached  to  the  child  that  they 
were  quite  unwilllDg  to  give  her  up  at  all. 
The  correspondence  Is  full  of  explanations 
and  excuses  for  detaining  the  child,  but  run- 
ning through  all  the  letters  are  plain  indi- 
cations that  the  controlling  reasons  which 
Influenced  these  Mt  Holly  ladies  to  retain 
the  custody  of  this  little  child  was  the  In- 
tense affection  which  they  had  for  her.  In 
order  to  gratify  that  feeling,  they  were  will- 
ing to  refuse  to  recognize  the  rights  of  the 
father  under  any  ch-cumstances.  They 
'vanted  to  postpone  a  struggle,  if  possible, 
but  they  meant  at  all  events  to  keep  her. 

Mr.  Wilson  in  the  year  1898  sent  a  Mrs. 
Cloescm  to  Mrs.  Ball,  directing  her  to  give 
the  child  to  Mrs.  Closson,  so  that  she  might 
be  brohght  to  his  home  in  California.  Mrs. 
Ball  refused  to  give  tbe  child  to  Mrs.  Clos- 
aon.  She  did  not  say  she  had  been  given 
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the  permiinent  custody  of  the  child,  nor  did 
she  set  up  any  right  to  refuse  to  deliver  her, 
but  excused  herself  on  account  of  the  dis- 
tress which  tbe  child's  removal  would  cause 
tbe  grandmother,  Mrs.  Slack.  Again,  a  year 
or  two  later,  Mr.  Wilson  sent  for  tbe  child 
by  bis  brother.  Dr.  Wilson,  and  bis  wife. 
Again  Mrs.  Ball  refused  to  send  ber,  for 
reasons  affecting  the  p^sonal  comfort  of  the 
child  In  taking  so  long  a  Journey  in  charge 
of  persons  with  whom  she  had  so  slight  an 
acquaintance.  No  right  to  her  permanent 
custody  was  claimed  by  Mrs.  Ball.  Later  on 
further  correspondence  was  carried  on 
through  counsel  retained  by  the  father  in 
Mt.  Holly,  who  personally  conferred  with 
Mrs.  Ball  and  demanded  the  delivery  of  the 
child.  Now,  for  the  first  time,  appeared  any 
assertion  on  the  part  of  Mrs.  Ball  of  any 
legal  right  to  the  permanent  custody  of  the 
child.  Mrs.  Ball  declined  to  give  ber  up, 
or  to  arrange  any  plan  by  which  she  could 
be  sent  to  her  father,  insisting  that  he  was 
bound  personally  to  come  from  California 
to  New  Jersey  to  get  ber,  and  declaring 
that.  If  he  did,  he  would  not  get  her  without 
a  fight  for  her  custody.  The  petition  in  this 
case  was  thereupon  filed,  and  Mrs.  Ball's  de- 
fense to  it  is  the  contest  which  she  foretold. 

The  resistance  to  tbe  delivery  of  this  child 
to  her  father,  her  only  living  parent,  is  put 
upon  several  grounds.  It  is  alleged  that  the 
history  of  the  child's  ancestry  indicates  a  lia- 
bility to  tuberculosis,  and  that  Oakland  as  a 
neighborhood,  and  tbe  particular  location  of 
the  father's  house  there  and  his  household  ar- 
rangements, are  all  of  them  such  as  will 
probably  develop  this  latent  tendency.  The 
evidence  to  establish  the  existence  of  these 
unfavorable  conditions  is  of  itself  In  no  way 
conclusive.  It  is  energetically  disputed  by 
the  testimony  submitted  on  the  part  of  the 
petitioner.  If  it  were  shown  to  be  true  that 
the  environment  of  Mr.  Wilson's  present  resi- 
dence is  unfavorable  to  the  health  of  bis 
child,  I  cannot  assume  that  Mr.  Wilson  will 
continue  to  live  under  these  unhealthy  condi- 
tions, and  make  this  assumption  tbe  basis  of 
my  judgment  for  taking  this  child  away  from 
him.  To  maintain  such  a  claim  there  must 
be  a  showing  by  the  clear  weight  of  the  evi- 
dence that  the  delivery  of  the  child  to  the 
father  will  place  her  under  conditions  In 
which  tbe  injury  to  her  health  is  reasonably 
certain.  That  existing  circumstances  may 
possibly  have  that  effect  is  of  little  weight, 
when  those  circumstances  may  be  changed  at 
any  time. 

It  is  also  urged  that  the  father,  Mr.  WIIbou, 
is  an  unfit  person  to  have  the  custody  of  this 
little  girl,  because  it  is  alleged  be  is  of  a 
disposition  to  treat  her  cruelly,  subjecting 
her  to  danger  of  physical  injury.  The  evi- 
dence on  this  point  is  that  of  Mrs.  Ball  and 
her  daughter,  who  some  five  years  or  more 
ago  resided  In  Mr.  Wilson's  household  at  Oak- 
land for  nearly  two  years.  They  testify  that 
he  whipped  bis  little  children  to  excess,  and 
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on  a  number  of  occasions  finished  the  punish- 
ment by  kicking  them.  These  statements  are 
flatly  contradicted  by  Mr.  Wilson.  His  pres- 
ent wife,  who  has  been  married  to  blm  and 
lived  with  him  and  his  other  children  for  the 
past  ten  months,  testifies  that  he  treats  all 
his  children  with  tenderness  and  considera- 
tion. 

It  la  to  be  noted,  In  examining  these  con- 
tradicting statements,  that  Mrs.  Ball  and  her 
daughter  testify  with  relation  to  a  condition 
of  affairs  which  they  say  existed  In  Mr.  Wil- 
son's household  some  ive  years  ago,  when 
they  visited  him.  This  period  antedated  the 
taking  of  the  Uttle  girl  to  Mt  Holly  by  Mrs. 
Ball,  so  that  all  the  letters  sent  from  the  Mt. 
Holly  household  to  Mr.  Wilson  in  excuse  for 
the  refusals  to  return  the  child  were  writ- 
ten when  Mrs.  Ball  and  her  daughter  had  full 
knowledge  of  these  alleged  cruelties  on  the 
part  of  Mr.  Wilson  toward  his  children. 
Those  letters  addressed  Mr.  Wilson  in  terms 
of  the  utmost  respect  They  are  even  affec- 
tionate in  their  terms,  speaking  to  him  as  a 
person  who,  by  reason  of  his  family  connec- 
tion with  the  writers,  was  entitled  to  and  re- 
ceived their  kindly  consideration.  The  cor- 
respondence shows  the  uttermost  strain  in 
the  effect  to  find  excuses  for  the  retention  of 
the  child,  bat  nothing  indicates  that  the  writ- 
ers have  in  any  way  lost  or  lessened  their  re- 
spect for  Mr.  Wilson,  or  that  they  hesitated 
to  return  the  child  to  blm  because  of  any 
feared  danger  by  reason  of  his  harsh  or 
cruel  treatment  to  his  children.  Nor  Is  there 
in  any  of  the  letters  any  snggesttoo  of  the 
unhealthfulness  of  the  climate,  or  the  possi- 
ble nnhappiness  of  the  child  if  glvei  Into  the 
custody  of  her  father.  The  only  excuses 
found  and  stated  in  the  correspondence  are 
the  apprehended  grief  of  the  grandmother.  If 
deprived  of  the  child,  and  the  unwisdom  at 
her  tender  age  of  giving  her  Into  the  custody 
of  strangers  to  take  charge  of  her  In  traveling 
so  great  a  distance. 

I  am  constrained  to  believe  that,  If  In  fact 
the  conditions  here  nrged  as  reasons  for  de- 
priving this  father  of  the  custody  of  his 
child  had  ever  existed  to  the  extent  presently 
insisted  upon,  Mrs.  Ball  and  her  daughter, 
who  conducted  this  correspondence,  would 
certainly  have  said  something  which  indi- 
cated their  knowledge  of  these  conditions.  It 
is  not  alleged  or  claimed  that  Mr.  Wilson  was 
habitually  cruel  to  his  children.  Even  as 
stated  by  Mrs.  Ball  herself,  the  alleged  cruel- 
ty was  always  associated  with  the  adminis- 
tratlOQ  of  punishment  She  does  not  testify 
that  the  punishment  itself  was  unjust.  She 
admits  that  the  children  deserved  punish- 
ment when  their  father  administered  it  but 
she  says  that  in  administering  it  he  went  to 
an  excess.  This  Is  wholly  a  matter  of  opln- 
■  lon.  It  Is  hardly  possible  to  Justify  kicking  a 
child  as  a  means  of  punishment  yet  It  can- 
not be  said  that  the  testimony  submitted  by 
Mrs.  Ball  and  her  daughter,  even  If  true, 
shows  any  such  degree  of  cruelty  as  threatens 


the  future  life,  health,  or  permanent  happi- 
ness of  Mr.  Wilson's  children.  If  these  state- 
ments be  accepted  as  accurate,  they  apply  to 
a  condition  alleged  to  have  existed  six  years 
ago.  No  proof  Is  submitted  to  show  that  at 
the  present  time  Mr.  Wilson  adminigters  any 
excessive  punishment  to  his  children.  All  the 
proof  that  is  submitted  is  to  the  contrary.  It 
is  but  fair  to  the  petitioner  to  say  that,  con- 
sidering the  whole  of  the  testimony  HippUca- 
ble  to  this  phase  of  the  case,  the  allegation 
that  he  at  any  time  dealt  cruelly  with  his 
children  Is  not  sustained. 

It  Is  also  contended  that  the  happiness  of 
the  child  herself  must  be  considered,  and 
that  her  long  association  with  Mrs.  Ball,  who 
has  shown  the  most  motherly  care  for  her, 
and  her  Ignorance  of  the  personality  and 
character  of  her  father,  make  It  certain  that 
she  vrlll  suffer  seriously  If  separated  from 
Mrs.  Ball  and  given  to  the  petitioner.  This 
Is  a  most  distressing  situation.  There  can 
be  no  question  of  the  tenderness  of  Mrs. 
Ball's  affection  for  this  child.  Her  presence 
here  In  this  litigation,  though  mistaken  in 
its  assertion  of  her  rights,  proved  the  depth 
of  her  love  for  the  child.  A  very  touching 
appeal  Is  made,  based  on  the  mutual  love  of 
Mrs.  Ball  and  the  Uttle  gbrl  for  each  other. 
A  court  must  however,  award  Its  Judgments 
in  accordance  with  legal  obligations,  and  not 
personal  feelings.  Mrs.  Ball  is  under  no  le- 
gal obligation  to  maintain  this  child,  not  the 
slightest  The  child  might  be  made  a  pnblic 
charge,  so  far  as  Mrs.  Ball's  relation  to  her 
Is  concerned.  The  permanent  happiness  of  a 
child  under  eight  years  of  age  is  not  likely 
to  be  affected  by  a  change  of  custody  from 
one  person  who  loves  her  to  another  who  will 
naturally  treat  her  with  kindly  consideration 
until  association  shall  have  developed  her  af- 
fection for  her  new  caretaker.  The  sepa- 
ration will  undoubtedly  be  at  first  a  grievous 
thing,  but  at  the  child's  impressible  age  ad- 
justment to  new  associations  is  readily  ac- 
complished. It  would  be  a  happy  condition 
Indeed  If  matters  could  be  so  arranged  that 
the  affection  which  Mrs.  Ball  has  for  this 
child  shall  not  be  lost  to  her.  The  law  re- 
quires that  the  child  be  given  to  the  father, 
but  those  who  are  interested  in  her  would  do 
wisely  if  they  preserve  for  her  all  the  loving 
consideration  which  has  heretofore  surround- 
ed and  cared  for  her. 

It  has  been  said  that  the  future  welfare 
of  the  child  would  be  best  secured  by  refus- 
ing custody  to  her  father.  This  view  is  the 
same  that  was  urged  In  the  case  of  Orlffln  v. 
Gascolgne,  60  N.  J.  Bq.  259,  47  AO.  26.  In 
that  case  the  court  was  Invited,  as  it  Is  In 
this,  to  disregard  the  Immediate  family  rela- 
tion, and  award  the  custody  of  the  child  to 
that  one  of  litigants  who  would  and  could 
deal  with  It  most  benefidally  for  Its  future 
welfare.  That  argument  was  rejected.  I 
quote  from  that  opinion:  "Such  a  view 
would  take  his  child  from  the  poor  man,  and 
give  It  to  his  richer  neighbor,  who  might  of- 
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ter  to  adopt  it.  It  would  stand  as  a  tempta- 
tion to  the  breakios  of  family  ties  whenever 
the  attractlTeness  of  a  child  might  tempt 
one  who  coold  secure  it  a  higher  station  in 
life  to  make  the  struggle  for  Its  possession. 
.In  the  rightful  adjustment  of  the  family  re- 
lation, tbe  child  should  occupy  that  station 
in  life  Into  which  he  is  bom.  If  bis  father 
is  poor,  he  must  share  his  poverty.  If  the 
father  la  cross  and  ill-tempered,  and  is  occa- 
sionally Inebriated,  these  are  distressful  char- 
acteristics, which  may  make  the  child's  life 
less  happy;  but,  until  It  is  shown  that  they 
are  of  sucb  force  and  Importance  as  to  en- 
danger tbe  cblld's  welfare  in  that  place  in 
life  Into  which  It  lias  pleased  God  to  call 
him,  their  existence  constitutes  no  reason  to 
deprive  tbe  father  of  the  possession  of  his 
child.  Ibe  true  view  is  that  the  custody  of 
the  child  should  remain  with  his  parents,  ir- 
respective of  greater  benefits  which  the  cus- 
tody of  another  might  secure  for  him,  unless 
the  character  of  the  parents  and  the  environ- 
ment to  which  the  child  would,  in  their 
charge,  be  subjected,  are  such  as  actually  to 
endanger  bis  life,  health,  morals,  or  perma- 
nent happiness."  If  Mrs.  Ball  had  asked  the 
advice  of  her  lawyer,  at  the  time  when  the 
petitioner,  in  1898  or  1899,  sent  Mrs.  Glosson 
tar  the  child,  the  distress  which  must  attend 
npon  the  present  separation  would  have  been 
prevented.  She  would  then  in  all  probability 
have  been  advised  that  she  bad  no  legal  right 
to  detain  the  child.  She  would  thereafter, 
ooder  such  advice,  have  trained  the  child  to 
tbe  expectation  of  her  return  to  her  father 
as  a  future  happiness  in  store  for  her.  Her 
own  aflTection  for  the  child  would  have  been 
less  absorbing,  and  the  suffering  necessarily 
accompanying  the  present  separation  would 
have  been  avoided. 

Upon  tbe  whole  case  there  is  no  showing 
of  any  circumstances  which  would  Justify 
tbe  denial  to  the  father  of  the  custody  of  bis 
child.  I  will  therefore  make  an  order  that 
tbe  child  must  be  given  to  the  permanent 
keeping  of  the  petitioner.  This  order  must 
be  executed  here  and  now,  unless  the  peti- 
tioner assents  to  a  dUferent  disposition. 


<0  N.  J.  U  499) 

KABNUFF  et  al.  v.  KELGH  et  al. 

(Supreme  Court  of  New  Jersey.    June  10^ 

1903.) 

PLEADING— DUPLICITY— VERDICT— PRESUMP- 
TION—AD  DAMNUM  CLAUSE. 

1.  Duplicity  la  a  pleading  must,  at  common 
law,  be  taken  advantage  of  by  special  de- 
mnrrer;  under  our  statutory  practice,  by  a  mo- 
tion to  strike  out. 

2.  Where  in  a  single  count  of  a  declaration 
there  be  Joined  together  several  causes  of  ac- 
tion, ot  several  grounds  of  special  damage, 
8ome  of  which  are  sustainable  but  the  others 
■ot,  if  there  be  a  verdict  for  the  plaintiff, 
widi  entire  damages,  the  verdict   and   conse- 

aaent  Judgment  thereon  will  be  sustained  by 
le  presumption  that  the  trial  Judge  directed  the 
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Jury  not  to  find  damages  npon  tiis  detsettra 
allegations. 

3.  The  case  of  Farwell  v.  Smith,  16  N.  J. 
Law,  133,  commented  on  in  Potts  v.  Claries^ 
20  N.  J.  lAw,  537,  has  been  overruled  by  sub- 
sequent decisions,  so  far  as  it  stands  oppossd 
;to  the  above  rules. 

4.  The  ad  damnum  clause  in  a  declaration 
may  limit  the  scope  and  effect  of  the  plaiutiffs 
claim,  with  respect  to  his  title  to  the  special 
damages  laid  in  the  declaration. 

5.  In  au  action  of  tort  brought  by  husband 
and  wife,  the  declaration,  which  contained  but 
a  single  rount,  set  forth  some  |TOunds  of  special 
damage  for  which  the  plaintiffs  were  entitled 
to  sue  jointly,  and  another  ground  of  special 
damage  for  which  the  husband,  in  his  own 
right,  was  alone  entitled  to  recover:  the  ad 
damnum  clause  claimed  simply  the  damages 
of  the  said  plaintiffs";  the  verdict  awarded  a 
single  sum  for  "the  damages  of  plaintiffs";  and 
the  judgment  was  that  the  plaintiffs  recover 
"their  said  damages." 

Held  (following  Consolidated  Traction  O).  v. 
Whelan,  37  Atl.  1106,  60  N.  J.  Law,  154), 
that  the  effect  of  the  verdict  and  judgment  was 
to  give  only  those  damages  to  which  the  plain- 
tilJCs  were  jointly  entitled. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Middlesex  County. 

Action  by  Frieda  Karnuff  and  George  Ear- 
nufr  against  William  Kelch  and  Henry  Kelch. 
Judgment  for  plaintiffs.  Defendants  bring 
error.    Affirmed. 

Argued  February  Term,  1903,  before  GUM- 
MEBB,  O.  J.,  and  FOET,  HENDRICKSON, 
and  PITNEY,  JJ. 

Alam  H.  &  Theodore  Strong,  for  plaintiff 
In  error.  Voorhees  &  Booraem.  for  defend- 
ants In  error. 


PITNEY,  J.  The  declaration  avers  that 
the  plaintiffs  were  seised  and  possessed  of  a 
tract  of  land  in  Middlesex  county,  upon  which 
they  had  built  their  residence,  and  had  thehr 
garden,  a  well,  and  various  buildings,  and 
upon  which  they  lived  with  their  family; 
that  they  also  had  upon  the  same  tra,ct  two 
other  houses,  occupied  by  their  tenants,  and 
which  they  were  accustomed  to  rent;  that 
the  defendants  constructed  an  embankment 
upon  lands  adjoining  the  plaintiffs'  premises, 
and  kept  the  embankment  filled  with  water; 
that  the  embankment  was  so  negligently  and 
carelessly  constructed  that,  by  reason  there- 
of, water  percolated  through  it  and  overflow- 
ed the  plaintiffs'  lands,  thereby  polluting  the 
plaintiffs'  well,  preventing  them  from  culti- 
vatlng  their  garden  and  from  using  the  wa- 
ter of  the  well,  and  from  renting  out  their 
houses;  and  that,  by  reason  of  the  water  ly- 
ing stagnant  upon  said  lands,  the  plaintiffs 
became  sick,  and  were  forced  to  expend  mon- 
eys In  curing  such  sickness— "to  tbe  damage 
of  the  said  plaintiffs  two  thousand  dollars, 
and  therefore  they  bring  their  suit,  etc."  The 
defendants  pleaded  the  general  Issue,  and  up- 
on the  trial  the  Jury  found  the  defendants 
guilty,  and  assessed  "the  damages  of  plain- 
tiffs" at  the  sum  of  $300.  Tbe  Judgment  is 
that  the  plaintiffs  recover  against  the  defend- 
ants "their  said  damages,"  etc. 

There  is  no  bill  of  exceptions.    Error  la  as- 
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aigned  tipon  the  record  (1)  on  the  ground  that 
the  declaration  is  not  sufficient  in  law;  (2) 
"Qiat  the  plaintiffs  by  the  Judgment  have  re- 
covered damages  for  the  sickness  of  the 
plaintiffs;  (3)  that  the  plaintiffs  by  the  said 
Judgment  have  recovered  damages  for  the 
sickness  of  the  plaintiff  George  Kamuffi 

The  argument  silbmitted  in  behalf  of  the 
plaintiffs  in  error  Is  to  this  effect:'  That  the 
record  shows  that  the  plaintiffs  have  recover- 
ed in  this  action  damages  for  the  sickness  of 
the  husband,  and  also  for  the  sickness  of  the 
'Wife;  that  the  damages  awarded  are  entire, 
and  are  presumed  to  have  been  given  for 
these  injuries,  as  well  as  for  the  others  al- 
leged In  the  declaration;  that,  although  the 
plaintiffs  jointly  might  recover  for  the  sick- 
ness of  the  wife,  yet  there  could  be  no  recov- 
ery in  sqch  an  action  on  account  of  the  sick- 
oesB  of  the  husband,  because  for  such  dam- 
age he  must  sue  alone;  and  that  where  dam- 
ages are  thus  given  generally,  and  the  decla- 
ration includes  matter  which  either  affords 
no  cause  of  action  at  all,  or  affords  no  right 
of  recovery  In  the  same  suit,  the  entire  ver- 
dict Is  vitiated,  and  judgment  will  either  be 
arrested  on  motion,  or.  If  entered,  virlll  be  re- 
versed on  error.  To  these  contentions  there 
are  several  adequate  replies. 

The  mere  misjoinder  of  the  'wife  In  an  ac- 
tion brought  by  her  husband  to  recover  dam- 
ages for  Injuries  personal  to  himself  Is  not 
ground  for  reversal  of  this  judgment,  because 
by  section  37  of  the  practice  act  (Gen.  St.  p. 
2539)  It  is  provided  that  the  misjoinder  of  a 
plaintiff  shall  not  be  objected  to  by  the  de- 
fendant unless  he  give  'written  notice  of  such 
objection  'wlthln  five  days  after  plea  filed, 
and  the  record  shows  no  such  notice  given. 
Again,  by  section  22  of  the  practice  act  (Gen. 
St  p.  2536)  it  is  declared  "that  In  any  action 
by  a  husband  and  his  wife  for  an  injury  done 
to  the  'Wife,  In  respect  of  which  she  Is  neces- 
sarily jolued  as  co-plaintiff,  it  shall  be  lawful 
for  the  husband  to  add  thereto  claims  in  his 
cwn  right  arising  ex  delicto-,  and  separate  ac- 
tions brought  in  respect  to  such  claims  may 
by  order  of  the  court  be  consolidated."  This, 
of  course,  plainly  authorlEes  the  combination 
In  one  action  of  claims  for  injuries  to  the  per- 
son of  the  wife  with  injuries  personal  to  the 
liusband,  arising  ex  delicto.  I  see  no  reason 
why  there  may  not  be  joined  In  the  same  ac- 
tion claims  arising  ex  delicto  In  the  joint 
right  of  husband  and  wife  with  respect  to 
real  estate  held  by  them  either  as  joint  ten- 
ants or  as  tenants  by  the  entirety.  At  least, 
if  the  objection  depends  merely  upon  the  mis- 
joinder of  parties,  it  is  waived  unless  timely 
notice  be  given  under  section  37.  The  failure 
to  give  notice  under  section  87,  however,  has 
merely  the  effect  of  waiving  formal  objec- 
tions, and  does  not  deprive  the  defendants  of 
any  substantial  right  If  there  were  any  sub- 
stantial reason  for  denying  the  right  to  recov- 
er In  this  action  for  any  of  the  several  kinds 
of  damage  particularized  in  the  declaration, 
the  4efeDdants  were  entitled  to  have  the  re- 


covery properly  limited  by  the  trial  Judge, 
although  no  .notice  of  mlajoinder  had  been 
given.  Bro'wn  r.  Fitch,  38  N.  3.  Law,  418; 
St(»e  T.  West  Jersey  Ice  Co.,  65  N.  J.  Law, 
20,  46  Atl.  696. 

Upon  an  examination  of  the  declaration,  it 
'Will  be  observed  that  It  charges  the  defend- 
ants 'With  the  commission  of  but  a  single  le- 
gal wrong,  to  wit,  the  overflowing  of  the 
plaintiffs'  land  with  water  negligently  pemolt- 
ted  to  escape  from  the  defendants'  embank- 
ment In  averring  the  damage  necessary  to 
constitute  a  cause  of  action,  several  kinds  of 
damage  are  specified,  which  the  defendants 
now  assert  are  Incongruous  one  with  another, 
so  that  they  cannot  be  recovered  In  a  single 
action,  to  which  both  husband  and  'wife  are 
parties.  The  'vice  complained  of  amounts,  at 
most  only  to  duplicity;  and  this,  at  common 
law,  could  be  objected  to  only  by  special  de- 
murrer (1  Chit  PI.  [13th  Am.  from  6th  Lon- 
don Ed.]  p.  228),  and  under  our  practice  can 
be  availed  of  only  by  a  motion  to  strike  oot 
(Gen.  St.  p.  2557,  f  139;  Id.  p.  2555,  i  132;  Id. 
p.  29,  !  12;  Jackson  v.  Pennsylvania  R.  Co.  (N. 
J.  Sup.)  54  Atl.  532,  and  cases  cited).  The  Ir- 
regularity Is  cured  by  a  general  verdict  In 
1  Chit  PI.  p.  682,  it  is  said:  "Where  several 
causes  of  action  have  been  stated  in  one 
count,  one  of  which  Is  sustainable,  but  the  oth- 
ers not.  If  thece  be  a  verdict  for  the  plalntUI, 
with  general  damages,  upon  the  whole  count, 
such  verdict  will  be  sustained  by  the  Intend- 
ment and  presumption  that  the  judge  duly 
directed  the  jury  not  to  find  damages  upon 
the  defective  allegation.  But  If  a  declaration 
C(mtaln  several  counts,  any  of  which  Is  whol- 
ly defective,  and  general  damages  upon  the 
whole  declaration  be  given,  the  judgment 
would  be  arrested  or  reversed  on  error."  The 
second  defect  suggested  in  the  language  quot- 
ed from  Chitty  is  cured  by  section  186  of  our 
practice  act  (Gen.  St  p.  2563),  which  enacts 
"that  where  there  are  In  a  declaration  several 
counts,  some  of  which  are  faulty  or  bad,  and 
others  not,  and  entire  damages  are  given,  the 
verdict  shall  be  good;  but  the  defendant  may 
apply  to  the  court  to  instruct  the  jury  to  dis- 
regard such  faulty  or  bad  counts."  Where 
the  misjoinder  of  causes  of  action  is  In  a  sin- 
gle count,  the  defendant  has  the  right  (with- 
out section  186)  to  apply  to  the  court  to  In- 
struct the  jury  to  disregard  the  bad  or  faulty 
matter,  and  the  presumption  after  verdict  Is 
that  such  Instruction  was  asked  for  and  giv- 
en. 

To  the  contrary,  the  plaintiff  in  error  cites 
to  us  an  opinion  delivered  In  this  court  by  the 
late  Chief  Justice  Hornblower  in  Farwell  v. 
Smith,  16  N.  J.  Law,  133,  137,  and  what  was 
said  obiter  by  the  same  distinguished  jurist 
In  the  later  case  of  Potts  v.  Clarke,  20  N.  J. 
Law,  637,  in  vindication  of  his  opinion  in 
Farwell  v.  Smith.  Without  spending  time  in 
detailed  criticism  of  the  views  there  express- 
ed, it  Is  sufficient  to  say  that  they  stand  in 
conflict  with  repeated  subsequent  decisions, 
notably  Hendrlcksoa  t.  Pennsylvania  U.  Co.. 
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43  N.  J.  I^aw,  464.  In  that  case  this  conrt 
distinctly  held  that  when,  In  a  count  In  a  dec- 
laration, special  damages  are  laid,  some 
grounds  of  which  are  good,  and  some  bad,  a 
general  demurrer  to  the  entire  count  will  not 
be  sustained.  The  late  Chief  Justice  Beasley, 
who  delivered  the  opinion,  mentioned  that 
the  same  principle  Is  applied  in  an  action  of 
covenant,  where  there  are  several  breaches 
a88lg:ned,  some  well  and  others  111,  and  the 
demurrer  Is  general;  Ui  such  cases  the  plaln- 
tltr  will  prevail.  At  the  last  term  of  this 
court  we  Iiad  to  deal  with  a  demurrer  to  a 
declaration  founded  upon  a  bond  with  condi- 
tion containing  several  requirements,  of  which 
several  breaches  were  assigned.  Some  of  the 
requirements  of  the  bond  being  attacked  as 
Invalid,  this  court  overruled  the  demurrer  on 
the  ground  that  one,  at  least,  of  the  breaches 
assigned,  related  to  a  valid  requirement. 
Mayor,  etc  of  Carlstadt  v.  City  Trust  Co.,  54 
Atl.  815^ 

Thus  far  we  have  dealt  with  the  present 
case  as  if  the  declaration  did  in  fact  demand 
damages  both  for  the  sickness  of  Mrs.  Kar- 
nuff  and  also  for  the  sickness  of  her  husband. 
If  such  were  the  fact,  the  giving  of  a  verdict 
and  judgment  for  a  single  sum  as  the  "dam- 
ages of  the  said  plalntifTs"  woul^  raise  the 
presumption  that  the  trial  judge  did  not  per- 
mit the  Jury  to  Include  damages  which  the 
husband  alone  was  entitled  to  claim.  But 
although  the  averments  of  special  damages  In 
the  declaration  include  some  that  are  recov- 
erable by  the  husband  and  wife,  and  others 
that  are  recoverable  by  the  husband  only,  the 
declaration,  in  Its  conclusion,  claims  only  the 
"damage  of  the  said  plaintiffs";  the  record 
shows  that  the  Jury  assessed  oqly  the  "dam- 
ages of  plaintiffs,"  and  that  in  the  Judgment 
the  plaintiffs  recovered  only  "their  said  dam- 
age." In  Weber  v.  Morris  &  Essex  R.  Co., 
35  N.  J.  Law,  409,  414,  10  Am.  Bep.  253, 
where  the  declaration  set  forth  a  sufQclent 
cause  of  action,  but  the  ad  damnum  clause 
was  defective,  in  averring  that  the  damages 
there  specified  bad  accrued  to  a  third  party, 
it  was  said  by  Mr.  Justice  Van  Syckel  that 
the  purpose  of  the  ad  damnum  clause  is  "to 
give  notice  to  the  defendant  of  the  extent  of 
the  plalntHTs  claim,  and,  where  there  is  an 
entire  absence  of  such  conclusion,  it  may  be 
treated  as  a  notice  to  the  defendant  that 
nominal  damages  only  will  be  insisted  upon." 
The  ad  damnum  clause  was  thus  treated  as 
limiting  the  scope  and  extent  of  the  plain- 
tiff's claim  with  respect  to  his  title  to  the 
special  damages  laid  in  the  declaration.  A 
decision  more  closely  In  point  with  the  pres- 
ent case,  and  one  that  controls  us.  Is  that  of 
the  Court  of  Errors  and  Appeals  in  Consoli- 
dated Traction  Co.  v.  Whelan,  60  N.  J.  Law, 
154.  87  AtL  1106.  There,  as  here,  the  assign- 
nfcnts  of  error  were  made  upon  the  record, 
there  being  no  bill  of  exceptions.  The  decla- 
ration, which  contained  but  a  single  count, 
was  for  an  injury  done  to  the  wife  by  the 
negligence  of  the  defendant,  and  the  husband 


had  added  claims  in  his  own  right  arising  out 
of  that  injury,  under  the  provisions  of  section 
22  of  the  practice  act  (Gen.  St  p.  2536). 
There,  as  here,  the  ad  damnum  clause  in  the 
declaration  claimed  only  the  "damages  of  the 
plaintiffs."  The  verdict  assessed  the  dam- 
ages of  both  plaintiffs  in  a  single  sum,  and 
the  judgment  was  that  the  plaintiffs  recov- 
er of  the  defendant  "their  sold  damages." 
The  court  held  that,  as  the  declaration  had 
demanded  damages  only  upon  the  joint  claim, 
the  effect  of  the  verdict  and  judgment  was 
to  give  damages  only  for  such  causes  of  ac- 
tion as  had  accrued  to  the  plalntUTs  jointly. 

The  present  demurrer  must  therefore  be 
overruled. 


(75  Conn,  61S) 

T7N0AS  PAPER  CO.  v.  CORBIN  et  aL 

(Supreme  Conrt  of  Errors  of  (Connecticut 

June  10, 1908.) 

ASSIGMMBNTS-ACTION  BT  ASSIONEE-RIOHT 
TO  SUB— BONA  FIDB  OWNBRSHIP  OF  CLAIM- 
ISSUES  -'  VBRDICT  -  SBTTING  ASIDB  A3 
AOAINST  BVIDENCE— TIME  FOR  APPLICATION 
—APPEAL— CORRECTION  OF  FINDINOS. 

1.  Though  the  seven  days  ordinarily  to  be 
allowed  under  Rules  of  Supreme  Court  of  Er- 
rors, i  14,  had  not  elapsed  when  the  case  was 
called  for  argumeat,  appellee,  if  be  intended  to 
deny  the  averments  of  tne  applicatiou  to  rectify 
the  appeal  by  correcting  the  findings,  should 
have  done  so  before  the  argument  was  com- 
menced. 

2.  In  an  action  for  goods  sold,  brought  by 
an  assignee  of  the  claim,  paragraph  1  of  the 
complaint  averred  that  "plamtiS  is  actual,  bona 
fide  owner  of  the  •  *  •  claim  •  •  *  by 
a  written  assigameut  made  and  executed,"  etc. 
Held,  that  a  general  denial  of  the  paragraph, 
while  it  admitted  due  execution  and  delivery 
of  the  written  assignment,  put  in  issue  the 
right  of  plaintiff  to  sue  as  the  actual  and  bona 
fide  owner  of  the  claim  asagoed. 

3.  The  assignee  of  a  chose  in  action  cannot 
sue  in  his  own  name  without  showing  that  he 
is  its  owner  in  his  own  right  and  for  his  own 
benefit,  without  accountability. 

4.  Great  weight  is  due  to  the  ruling  Of  a 
trial  conrt  setting  aside  a  verdict  as  contrary 
to  the  evidenre,  especially  where  made  promptly 
and  of  the  court's  own  motion. 

5.  Evidence  considered,  and  Md  to  sufficient- 
ly tend  to  show  that  plamtiff,  suing  as  assignee 
of  a  claim,  was  not  the  actual  and  bona  fide 
owner  thereof,  to  warrant  the  court's  action  in 
setting  aside  a  verdict  in  its  favor  as  against 
the  evidence. 

6.  Whether  or  not  the  rule  of  court  requiring 
uotioQs  in  arrest  to  be  filed  within  24  hours 
governs  motions  to  set  aside  a  verdict  (Rules 
of  Court,  §  113;  Geo.  St.  1902,  !  805),  the 
trial  court  has  a  discretionary  power  to  enter- 
tain thon,  though  filed  later. 

Appeal  from  Superior  Court,  New  London 
County;  William  S.  Case,  Judge. 

Action  for  goods  sold,  brought  by  the  Tin- 
eas Paper  Oimpany  against  Maria  A.  C!or- 
bln  and  others  (H.  H.  Ciorbin  &  Son).  Ver- 
dict for  plaintiff  set  aside  as  against  the  evi- 
dence, and  plaintiff  appeals.   AflSrmed. 

Paragraph  1  of  the  complaint  was  as  fol- 
lows: 

"The  plaintiff  is  the  actual,  bona  fide  own- 
er of  the  debt  claim,  and  chose  in  action 
hereinafter  set  forth,  by  a  written  assign- 
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ment  made  and  ezecnted  to  It  on  February 
18,  1901,  by  C!omeIl  &  Ward,  a  partnership 
compoBed  ol  R.  B.  Cornell  and  Theodore  H. 
Ward." 

Tills  paragraph  was  denied  In  the  answer. 

There  was  an  application  to  rectify  the  ap- 
peal by  an  addition  to  the  finding,  to  the  ef- 
fect that  the  plalntlfT  requested  the  court  to 
rule  and  to  Instruct  the  Jury  that  the  de- 
fendants, by  not  having  denied  specially  In 
their  answer  the  right  of  the  plaintiff  to  sue 
as  an  assignee  of  the  claim  of  Cornell  & 
Ward,  but  by  filing  an  answer  and  counter- 
claim, and  going  to  trial  on  the  merits,  had 
walyed  any  question  as  to  the  capacity  or 
right  of  the  plaintiff  to  sue  as  assignee  of  the 
claim.  This  application  was  filed  on  April 
22d,  and  supported  by  affidavit  agreeably  to 
the  rules  of  the  Supreme  Court  of  Errors,  S 
14.  The  appeal  had  been  taken  to  the  April 
term  of  this  court,  which  opened  on  April 
28,  and  the  case  was  reached  and  argued 
-  on  that  day. 

Lucius  Brown  and  Amos  A.  Bijowniug,  for 
appellant  Cornelias  J.  Danaher,  for  appel- 
lees. 

BALDWIN,  X  (after  stating  the  facts). 
The  verdict  was  set  aside  as  against  evidence, 
on  the  ground  that  the  Jury  clearly  mistook 
the  law  In  finding  that  the  plaintiff  ever  be- 
came the  equitable  and  bona  fide  owner  of 
the  claim  in  suit  In  the  application  to  rec- 
tify the  appeal,  which  was  supported  by  the 
aflSdavit  of  counsel,  it  Is  averred  that  the 
appellant  asked  the  trial  court  to  rule  that 
this  question  was  not  open  under  the  plead- 
ings. This  averment  has  not  been  denied, 
and  although  the  seven  days  ordinarily  to  be 
allowed  under  Rules  of  Court,  f  14,  had  not 
elapsed  when  the  case  was  called  for  argu- 
ment, we  think  that,  if  It  was  Intended  to 
deny  It,  this  should  have  been  done,  at  lat- 
est, before  the  argument  was  commenced. 
See  State  v.  Hunter,  73  Conn.  435,  443,  47 
Atl.  665.  We  therefore  grant  the  applica- 
tion, and  shall  treat  the  appeal  as  If  one  of 
the  grounds  on  which  It  Is  based  had  been 
the  refusal  of  the  superior  court  to  make 
the  ruling  requested. 

There  was  no  error  In  such  refusal.  The 
general  denial  of  paragraph  1,  while,  under 
the  rule,  it  admitted  the  due  execution  and 
delivery  of  the  written  assignment,  put  in  Is- 
sue the  right  of  the  plaintiff  to  sue  as  the  ac- 
tual and  bona  fide  owner  of  the  claim  assign- 
ed. Woronlekl  v.  Farisklego,  74  Conn.  224, 
226,  50  Atl.  562. 

Under  the  statutes  of  this  state,  the  as- 
signee of  a  chose  in  action  cannot  sue  in  his 
own  name  without  showing  that  be  is  Its 
owner  in  his-own  right  and  for  his  own  ben- 
efit, without  accountability.  Oaffney  v.  Tam- 
many, 72  Conn.  701,  46  Atl.  156.  The  superi- 
or court  set  aside  the  verdict  because  it  was 
of  opinion  that,  in  view  of  the  evidence  pre- 
sented and  of  the  evidence  not  presented,  the 
Jury  must  have  mistaken  the  law  upon  this 


point  Great  weight  Is  due  to  this  mllns  of 
the  trial  judge,  and  all  reasonable  presump- 
tions are  to  be  made  in  Its  support  Loomls 
V.  Perkins,  70  Conn.  444,  446,  447,  39  AtL  797. 
His  dissatisfaction  with  the  verdict  was 
shown  immediately  upon  its  return  and  ac- 
ceptance, when,  unasked,  he  directed  the 
clerk  not  to  enter  Judgment  upon  it  until  fur- 
ther order.  Its  acceptance  was,  under  our 
practice,  little  but  a  formal  prerequisite  ta 
a  discharge  of  the  Jury  from  the  further  con- 
sideration of  the  cause,  and  did  not  imply 
that  it  was  acceptable  to  the  court  as  a  prop* 
cr  determination  of  the  issues  tried.  Blssell 
V.  DIckerson,  64  Conn.  61.  71,  29  Atl.  226. 
When  a  motion  to  set  aside  a  verdict  as 
against  evidence  is  held  under  advisement 
for  a  long  period  of  time,  and  then  granted, 
the  presumption  in  favor  of  the  order  Is 
greatly  weakened  or  destroyed.  Lewis  ▼. 
Healy,  73  Conn.  136,'  46  Atl.  869.  For  a  sim- 
ilar reason,  the  presumption  In  Cavor  of  such 
an  order  is  greatly  strengthened  when  the 
action  of  the  court  is  prompt  and  taken  orig- 
inally of  its  own  motion. 

The  power  of  a  trial  Judge  over  the  ver- 
dict is  an  Essential  part  of  the  Jury  system. 
Burr  v.  Harty,  75  Conn.  127,  52  AU.  724.  If 
he  sets  it  aside  as  against  the  evidence,  it 
is  to  be  ptesumed  that  he  felt  that  course  to 
be  Imperatively  demanded  by  the  Interests 
of  Justice.  Here  was  a  suit  brought  by  an  as- 
signee in  a  county  where  his  assignors  could 
not  have  brought  It  It  was  brought  on  an 
assignment  only  three  days  old,  and  by  a 
firm  of  lawyers,  one  of  whom,  according  to 
testimony  that  was  uncontradicted,  and  ap- 
parently, if  untrue,  might  have  been  con- 
tradicted, had  shortly  l>efore  threatened  the 
defendants  tbkt,  if  they  did  not  pay  the 
bill,  it  would  be  assigned  In  such  a  way 
as  to  give  Jurisdiction  to  the  courts  of  that 
county.  A  claim  for  $900,  arising  from  a 
resale  of  goods  bought  by  the  assignors  of 
the  assignee,  was  sold  for  $100;  and  both  this 
sum  and  the  difference  between  it  and  $960 
was,  according  to  evidence  given  by  one  of 
the  assignors,  credited  npon  their  books  to 
the  assignee.  No  explanation  of  the  reason 
for  the  latter  credit  was  made,  and  It  Is  dif- 
ficult to  Imagine  one.  The  books  were  not 
produced  to  verify  it  The  officer  who  made 
the  purchase  for  the  plaintiff  was  not  pro- 
duced. We  cannot  say  that  upon  such  a 
state  of  evidence,  the  superior  court  erred  in 
setting  aside  the  verdict  rendered.  Howe  ▼. 
Raymond,  74  Conn.  68,  49  Atl.  854. 

The  motion  to  set  it  aside  was  not  filed 
"Within  24  hours  after  Its  acceptance.  Wheth- 
er the  rule  of  conrt  requiring  motions  In  ar 
rest  to  be  filed  within  that  period  governs  mo- 
tions to  set  aside  a  verdict  we  need  not  in- 
quire. Rules  of  Court  1 113;  Gen.  St  1902,  | 
805;  Hamilton  v.  Pease,  38  Conn.  116,  180. 
If  It  does,  the  trial  court  has  a  discretionary 
power  to  entertain  them,  although  filed  later. 
Tomllnson  v.  Derby,  41  Conn.  268,  270.  In 
the  present  case,  also.  Judgment  was  stayed 
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or  arrestecl  wltbln  the  24  boars  by  tbe  order 
of  tbe  court,  made  ena  sponte. 

There  is  no  error.  Tbe  other  Judges  con- 
cnired. 

fn  Conn,  cm 

WOODRUFP  T.  BUTLBB. 

(Supreme  Gonrt  of  Errors  of  Connecticut. 

June  10,  1903.) 

Ii&MDLORD  AND  TBNANT  —  LBASB  —  STATDTB 

OF  FRAUDS— ACTION  FOB  RBNT— VARI- 

ANCO-FINDINO— EXHIBITS. 

1.  A  lease  in  writing  signed  by  the  lessor 
alone,  though  it  was  intended  that  the  lessee 
should  also  sigii  it,  and  a  letter  written  by  the 
lessee,  on  receiving  the  lease,  giving  his  assent 
to  its  terms,  constituted  a  complete  agreement 
in  writing  duly  executed  by  each  party,  and 
the  statute  of  frauds  was  satisfied. 

2.  The  fact  that  it  was  mutually  tmderstood 
that  a  written  lease  should  be  executed  by 
both  parties  was  immaterial. 

3.  The  complaint  in  an  action  for  rent  set 
out  a  lease  of  a  "house  and  lot"  The  proof 
showed  a  lease  of  a  "fully  furnished  dwelling 
house"  on  the  lot  It  was  objected  below 
"that  the  material  allegations  of  the  complaint 
did  not  arer  the  facts  established  by  the  evi- 
dence, or,  in  other  words,  that  there  was  a  ma- 
terial variance  between  allegations  and  proof," 
and  that  "the  contract,  if  any,  established  by 
the  proof  was  not  the  one  set  out  in  the  com- 
plaint," etc.  Held  too  general  to  present  the 
question  of  variance. 

4.  The  date  of  the  leasing  of  property  as  al- 
leged in  the  complaint  in  an  action  for  rent  is 
immaterial. 

5.  A  finding  which  stated  that  certain  exhibits 
were  received  in  evidence  and  marked  "Exhibit 
A,"  etc.,  and  that  in  view  of  them  certain 
conclusions  of  fact  and  law  were  reached,  made 
them  a  part  of  the  findings  as  fully  as  if  each 
were  incorporated  into  it  at  length. 

6.  In  an  action  for  rent  a  claim  that  in  es- 
timating the  damages  a  ceitain  allowance  should 
be  made,  urged  for  the  first  time  after  judg- 
ment, comes  too  late. 

Appeal  from  Oourt  of  Common  Fleas,  Litch- 
field County;    Gideon  H.  Welch,  Judge. 

Action  for  rent  by  George  M.  Woodniff, 
tmstee,  against  Elliott  L.  Butler.  Judgment 
for  plaintliE,  and  defendant  appeals.  Affirm- 
ed. 

Tbe  following  facts  were  found:  The  de- 
fendant's wife  was  bis  agent  to  hire  a  fur- 
nished house  for  the  summer.  The  house 
In  question  was  shown  her  by  the  plaintiff's 
brok«,  and  the  bounds  of  the  house  lot 
pointed  out  Sbe  offered  $600  for  Its  use,  as 
then  furnished,  for  four  months,  and  the 
offer  was  accepted.  The  house  was  then 
occupied  by  a  Mrs.  Wiggln,  for  whom  and 
others  the  defendant  was  trustee.  It  was 
agreed  that  a  written  lease  should  be  sent 
to  the  defendant  One  was  executed  by  tbe 
plaintiff,  giving  the  bounds  of  the  lot  and 
describing  the  house  as  a  "certain  fully  fur- 
nished dwelling  house,"  and  the  rent  as  pay- 
able in  monthly  payments  of  $1S0  each;  and 
tbe  broker  sent  it  to  the  defendant  by  mail. 
It  was  in  the  form  of  an  indenture  between 
tbe  parties,  with  reciprocal  covenants  by 
each,  and  the  concluding  clause  was,  "In 
witness  whereof  the  parties  have  hereunto 
set  their  bands  and  seals  this  12th  day  of 


May,  1902."  The  defendant  then  first  Ieam> 
ed  who  owned  the  bouse.  He  wrote  back 
to  the  broker  on  May  14th  that  the  lease  was 
all  right,  asking  if  its  return  was  desired, 
and  adding  that  if  returned  he  should  have 
nothing  to  show  as  evidence  of  his  rights, 
The  broker  at  once  replied  by  mail  that  he 
wished  its  return,  but  would  have  it  re- 
corded or  give  him  a  copy  of  It  if  desired. 
Meanwhile  Mrs.  Wiggln  had  made  some  re- 
quests to  Mrs.  Butler  as  to  the  furniture  to 
be  left  in  the  house,  and  the  use  of  tbe  gar- 
den. This  o'ccasloned  dissatisfaction,  and  on 
May  17th  the  defendant  wrote  the  broker, 
returning  tbe  lease,  and  saying  that  he  had 
decided  not  to  take  the  house.  He  did  not 
and  Mrs.  Wiggln  continued  in  its  occupancy. 
This  action  was  brought  after  the  lapse  of 
three  months  of  the  terms  specified  in  tbe 
lease,  for  three  months'  rent  and  tbe  Judg- 
ment was  for  $450. 

Wilbur  G.  Manchester,  for  appellant 
George  M.  Woodruff,  for  appellee. 

BALDWIN,  J.  (after  statbig  the  facts). 
The  lease  sent  to  the  defendant  was  so  ex- 
ecuted as  to  bind  the  plaintiff.  As  soon  as 
the  defendant  wrote  back  that  it  was  "all 
right"  the  statute  of  frauds  was  satisfied, 
and  it  bound  him.  It  was  the  evident  inten- 
tion of  the  broker  when  the  lease  was  sent 
that  tbe  defendant  should  sign,  seal,  and 
return  it.  But  that*  be  did  not  do  so  made 
it  none  the  less  a  written  memorandum  of 
an  agreement  for  the  transfer  of  an  interest 
in  land  signed  by  tbe  owner;  and  the  defend- 
ant's letter  referring  to  it,  and  stating  his 
assent  to  its  terms,  was  a  written  memoran- 
dum of  the  same  agreement,  signed  by  the 
party  to  charge  whom  tbe  action  has  been 
brought  These  two  papers,  taken  together, 
constituted  a  complete  agreement  in  writing, 
duly  executed  by  each  party. 

Tbe  defendant  asks  a  correction  of  the 
finding,  so  that  it  may  state  explicitly  that 
at  the  time  when  the  oral  agreement  for  a 
lease  was  made  it  was  mutually  understood 
that  a  written  lease  should  be  executed  by 
both  tlie  parties.  Such  a  correction  would 
be  ImmaterlaL  Tbe  lease,  as  executed  by 
the  plaintiff,  correctly  set  forth  the  agree- 
ment, and  was  in  proper  form.  To  carry 
out  the  understanding  claimed,  it  only  re^ 
malned,  therefore,  for  the  defendant  to  ex- 
ecute it  If  Instead  of  this  he  signified  his 
assent  by  signing  another  paper,  such  a 
deviation  from  the  oral  agreement  could  not 
vary  the  rights  of  the  other  party.  The  oral 
contract  was  now  merged  in  the  written  one. 

The  complaint  sets  out  a  lease  of  a  "house 
and  lot"  Tbe  proof  showed  a  lease  of  a 
"fully  furnished  dwelling  house"  on  this  lot. 
It  is  made  a  reason  of  appeal  that  this  con- 
stituted a  fatal  variance.  The  only  claims 
of  this  nature  made  before  tbe  trial  court 
were  "that  the  materhil  allegations  of  the 
complaint  did  not  aver  tbe  facts  established 
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by  tbe  evidence,  or,  in  other  words,  that  there 
was  a  material  variance  between  allegatlous 
and  proof,"  and  that  "the  contract.  If  any, 
established  by  the  proof  was  not  the  one  set 
out  in  the  complaint,  but  was  one  made  at 
a  different  time,  in  a  different  manner,  and 
covering  a  materially  different  subject-naat- 
ter."  The  language  of  these  claims  was 
too  general  to  point  with  the  necessary  clear- 
ness to  the  subject  of  the  variance,  and  un- 
der our  rules  of  practice  can  lay  no  founda- 
tion for  an  appeal.  Questions  of  law  which 
are  made  in  a  trial  court  must  be  "distinctly" 
stated;  that  is,  so  stated  as  to  bring  to  the 
attention  of  the  court  the  precise  matter 
on  which  its  decision  is  asked.  To  present 
the  point  now  set  up,  the  claim  upon  the 
trial  should  have  been,  not  simply  that  there 
was  a  variance,  or  that  the  agreement  al- 
leged and  that  proved  covered  "a  materially 
different  subject-matter,"  but  that  the  lease 
alleged  was  of  a  house  a[nd  lot,  and  that,  if 
any  proved,  of  a  fully  furnished  house  and 
lot. 

It  is  also  contended  that,  although  the 
complaint  alleges  a  hiring  on  May  10th,  the 
proof  was  of  a  hiring  on  May  14th.  The 
date  alleged  was  immaterial.  The  real  hir- 
ing was  when  the  written  lease  was  accepted 
by  the  defendant.  This  acceptance  merged 
all  the  prior  negotiations  In  a  completed  con- 
tra f!t,  the  terms  of  which  neither  party  could 
th<4reafter  vary  without  the  consent  of  the 
oUier.  This  renders  unimportant  the  ex- 
ceptions taken  to  the  Judgment  on  account 
or  prior  or  subsequent  misunderstandings 
between  the  parties  or  those  claiming  to 
represent  them. 

Elzceptions  were  taken  to  the  finding  be- 
cause it  does  not  formally  state  that  certain 
written  exhibits  attached  to  It  are  made 
part  of  it.  As  to  these  it  states  that  they 
were  received  in  evidence  and  marked  "Ex- 
hibit A,"  "Exhibit  B,"  etc.,  and  that  in  view 
of  them  certain  of  the  conclusions  of  fact  and 
law  were  reached.  This  makes  them  a  part 
of  the  finding  as  fully  as  if  each  were  incor- 
porated into  it  at  length. 

The  finding  states  that  the  plaintiff  is  trus- 
tee for  Mrs.  Wiggln  and  others,  and  this  Is 
excepted  to  as  a  fact  found  without  evi- 
dence. The  record  shows  that  the  parties 
agreed  upon  the  trial  that  he  was  trustee 
for  her,  and  discloses  no  evidence  that  there 
were  others  to  share  in  the  benefits  of  the 
trust.  This  exception  we  might  support  If 
it  were  material.  It  is,  however,  important 
only  as  bearing  on  another  exception  to  the 
finding,  because  It  does  not  state  that  the 
defendant  claimed  upon  the  trial  that  In 
estimating  the  damages  allowance  should  be 
made  for  the  continued  use  of  the  premises 
by  Mrs.  Wiggln  throughout  so  much  of  the 
term  of  the  lease  as  had  elapsed  when  the 
suit  was  brought  That  exception  is  not  well 
taken.  The  finding  could  not  properly  con- 
tain such  a  statement,  for  no  such  claim  was 
in  fact  made  upon  the  trial.    It  was  first  set 


up  after  Judgment  as  a  baala  tcx  a 
ground  of  appeal,  and  tor  that  purpose  It 
came  too  late. 

Tliere  is  no  error.    In  this  opinion  tbe  •tb' 
er  Judges  concurred. 


(7S  Conn.  (Kl) 

NORWAIjK  HEATING  &  LIGHTINQ  OO. 

V.  VERNAM  et  aL 

(Snpreme  Court  of  Errors  of  Oonnecttent. 

June  10,  1903.) 

LANDS— ABUTTING    OWNER— AERIAL   RIOHTS- 

OVERHANQINO  STRUCTURE— EBM- 

SDY-INJUNCTION. 

1.  The  possession  and  occupancy  of  a  structure 
projecting  over  land  of  anotner,  but  not  touch- 
ing it,  though  an  invasion  of  that  other's  rights, 
is  not  an  ouster  of  possession  within  the  mean- 
ing of  Gen.  St.  1902,  {  4042,  declaring  convey- 
ances of  land  of  which  the  vendor  is  ousted  fay 
the  entry  and  possession  of  another  void, 

2.  A  property  owner  may  enjoin  the  continued 
maintenance  by  an  adjoining  landowner  of  a 
structure  projecting  over  his  land. 

8.  The  fact  that  an  adjoining  landowner  made 
an  addition  to  his  building  projecting  over 
plaintiff's  premises,  but  not  touching  them, 
without  knowing  that  he  had  a  right  to  do  so, 
and  in  order  to  invoke  a  determination  of  the 
question  by  legal  proceedings,  does  not  affect 
plaintiff's  right  to  damages  and  to  an  injunc- 
tion restraining  Its  continued  maintenance. 

Appeal  from  Court  of  Comnion  Pleas,  Fahr- 
fleid  County;  Howard  J.  Curtis,  Judge. 

Action  by  the  Norwalk  Heating  &  Lighting 
Company  against  Lavlnla  B.  Vemam  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Affirmed. 

Levi  Warner,  for  appellants.  J.  Belden 
Hurlbutt,  for  appellee. 

BALDWIN,  J.  The  plaintlfl  owns  certain 
land,  which  is  substautlaiiy  covered  by  tbe 
waters  of  the  Norwalk  river.  The  defend- 
ants own  adjoining  land  on  the  river  bank, 
having  a  brick  building  upon  It  extending  to 
the  boundary  line.  To.  this  building  they 
have  attached  a  wooden  structure,  supported 
by  beams  resting  on  its  foundation  walls, 
which  Is  10  feet  wide  and  19  feet  deep,  and 
projects  over  tbe  plaintifTs  land  without 
touchbig  It  The  plaintiff's  title  rests  on  a 
conveyance  made  after  this  structure  was 
completed.  It  has  requested  the  defendants, 
who  are  occupying  it  by  tenants  as  part  of 
a  store,  to  remove  it,  and  they  have  refused. 
It  desires  to  build- on  Its  premises,  and  this 
structure  prevents  it  from  doing  so,  and  In- 
terferes with  its  use  of  its  land.  The  com- 
plaint states  substantially  this  case,  and  baa 
been  found  true. 

It  is  contended  that  the  conveyance  to  tbe 
plaintlfl  was  void,  because  given  when  Its 
grantor  was  ousted  of  possession.  Gen.  St 
1902,  {  4042.  The  court  of  common  pleas 
properly  held  that  the  possession  of  the  pro- 
jecting structure  at  that  time  by  tbe  defend- 
ants was  no  interference  with  the  posses- 
sion by  the  plaintiff's  grantor  of  the  premises 
over  which  it  projected.  The  construction 
and  maintenance  of  such  a  structure,  like  tbe 
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construction  and  maintenance  upon  a  house  of  i 
eavea  overhanging  another's  land.  Is  an  In- 
Taslon  of  right,  but  not  an  ouster  of  posses- 
sion. Randall  v.  Sanderson,  111  Mass.  114. 
The  possession  of  the  adjoining  proprietor 
remains  unafTected,  except  that  It  Is  rendered 
less  beneficial.  The  possession  and  occupan- 
cy of  the  projecting  structure  has  no  effect  on 
the  ownership  of  the  soil  beneath,  unless  It 
be  maintained  under  a  claim  of  right  for  15 
years,  and  so  should  ripen  into  a  perpetual 
easement.  It  follows  that  equitable  relief 
was  properly  claimed  and  granted.  While 
the  plalntltr  might  have  itself  removed  the 
nuisance,  without  appealing  to  the  courts,  it 
was  not  restricted  to  reliance  upon  self-help. 
Nor  had  it  only  a  right  of  action  for  damages. 
An  injunction  might  orlg^lnally  have  been 
brought  by  the  plalntitTs  grantor  to  prevent 
the  construction  of  the  projection.  This  not 
having  been  done,  the  plaintiff  could  ask  for 
a  mandatory  injunction  to  prevent  Its  wrong- 
fol  continuance. 

It  is  found  that  the  defendants  made  this 
addition  to  their  bnilding  without  knowing 
that  they  had  a  right  to  do  so,  and  in  order 
to  provoke  a  determination  of  that  question 
by  legal  proceedings.  Wtklle  this  absence  of 
a  direct  claim  of  right  might  be  material  were 
flie  qnestlon  as  to  their  having  gained  an 
easement  by  an  adverse  user  for  15  years,  it 
does  not  affect  the  plalntUTs'  cause  of  action 
in  this  proceeding.  They  cannot  defend  on 
the  ground  that  they  did  not  in  fact  make  a 
claim  which  it  would  be  naturally  Inferred 
from  tbeir  acts  that  they  were  making. 

There  is  no  merit  in  the  exceptions  taken 
to  the  finding  on  the  ground  that  it  Is  against 
the  evidence. 

There  is  no  error.  The  other  Judges  con- 
curred. 


(7S  Conn.  (EC) 

MUNGEK  V.  DOOLAN. 

(Supreme  Court  of  Errors  of  Connecticut. 

June  10,  1908.) 

ATTACHMENT  —  NONkBSIDENTS  —  SHRVICH  — 
8UFPICIENCT  —  ADMINISTRATORS  —  INTER- 
EST  IN  INTESTATE'S  PROPERTT— RIGHT  TO 
AVOID  ATTACHMENT. 

1.  Where  one  was  sued  and  served  as  a  non- 
resident being  described  as  of  parts  unknown, 
and  appearance  for  him  was  not  made,  the  court 
acquired  no  jurisdiction  over  him,  personally, 
and  was  powerless  to  render  a  general  personal 
judgment  against  him. 

2.  Rev.  St.  1902,  {  ^8.  providing  a  special 
procedure  for  the  attachment  of  property  be- 
loufring  to  nonresidents  is  ezcluBive,  and,  being 
in  deroj^tion  of  common  right  and  common  law, 
is  to  be  strictly  construed. 

3.  Rev.  St.  ltKK2,  t  828,  providutg  a  special 
procedare  for  the  attachment  of  a  nonresident's 
property,  prescribes  a  leaving  by  the  officer  of  a 
copy  of  the  process  and  complaint,  together  with 
a  return  describing  the  estate  attached,  with  de- 
fendant's agent  or  attorney  within  the  state, 
or,  if  there  be  nMie,  with  the  person  in  charge  or 
possesion  of  the  property.  Held,  that  an  at- 
tachment served  by  leaving  a  copy  of  the  pro- 
cess and  complaint  at  the  property  attached, 
for  defendant,  and  not  for  the  person  in  pos- 
session thereof,  was  v<rfd. 


4.  The  fact  that  the  person  In  possession  of 
defendant's  property  was  the  plaintlfE  hi  the 
attachment  suit  did  not  excuse  service  on  her. 

5.  Where  an  attachment  was  void  for  defect- 
ive service,  all  subsequent  proceedings  based 
thereon— judgment  lien,  foreclosure,  and  certifi- 
cate—were also  void. 

6.  A  person  who  has  procured  a  void  attach- 
ment-on  his  debtor's  property  has  placed  him- 
self in  no  new  position,  such  as  to  entitle  him 
to  plead  equitable  defenses  or  demand  equitable 
coiisideratioQ  in  proceedings  to  have  such  at- 
tachment jadicially  declared  void. 

7.  Under  Rev.  St.  1902,  §  3tj2,  giving  to  an 
adndniatrator  the  right  to  possession  of  his  in- 
testate's realty  dnring  the  settlement  of  the 
estate,  and  its  income  and  products,  an  adminis- 
trator whose  intertate's  estate,  against  which 
claims  exist,  consists  only  of  one  piece  of  prop- 
erty, subject  to  a  void  attachment,  has  sufficient  , 
interest  in  such  property  to  maintain  an  action 

to  have  the  attachment  declared  void. 

Appeal  from  Superior  Court,  New  Haven 
County;  Edwin  B.  Gager,  Judge. 

Action  by  Verrenlce  Munger,  administra- 
tor, against  Elizabeth  J.  Doolan,  brought  to 
declare  void  and  set  aside  certain  Judicial 
proceedings  by  which  defendant  acquired  the 
apparent  title  and  possession  of  certain  real 
estate.  From  a  Judgment  for  plalntifF,  de- 
fendant appeals.    Affirmed. 

In  1893  the  defendant  brought  gutt  against 
her  brother  James  Doolan,  returnable  to  the 
court  of  common  pleas  in  New  Haven  county, 
and  recovered  Judgment  A  Judgment  Uen 
wag  thereupon  placed  upon  certain  real  es- 
tate in  Ansonia  standing  in  said  defendant's 
name,  which  had  been.  In  form,  attached  in 
said  suit  Proceeding's  to  foreclose  said  Uen 
followed,  and  Judgment  at  foreclosure  was 
obtained  against  said  James  Doolan,  the  only 
defendant.  The  time  for  redemption  expired 
on  the  first  Monday  of  October,  1894,  and,  no 
redemption  having  been  made,  a  certificate  of 
title,  by  virtue  of  the  foreclosure,  was  filed 
on  the  day  following;  and  Elizabeth  Doolan, 
the  then  plaintiff,  and  now  defendant,  has 
since  continued  in  possession  of  the  prem- 
ises, claiming  to  be  the  ovrner  thereof  by 
force  of  -the  said  proceedings.  In  1880  said 
James  Doolan,  who  had  theretofore  made 
his  home  with  his  said  sister  EUzabetli  In 
Ansonia,  left  for  parts  unknown.  He  has 
never  since  been  heard  from  by  his  sister  or 
any  other  relatives  or  persons  who  would 
naturally  hear  from  him  If  living.  In  1899. 
upon  the  application  of  a  brother  of  James, 
the  plaintiff,  Munger,  was  duly  appointed  by 
the  court  of  probate  for  the  district  of  Derby 
administrator  on  said  James'  estate.  The 
present  action  was  brought  by  him  as  such 
administrate  to  declare  void  and  set  aside 
all  of  said  legal  proceedings.  James  became 
the  owner  of  said  real  estate  In  1869.  After 
his  disappearance,  Elizabeth  assumed  charge 
and  possession  thereof,  and  so  continued 
down  to  the  time  her  claimed  ownership  un- 
der the  foreclosure  began.  The  other  per- 
tinent facts  are  stated  In  the  opinion. 

William  S.  Downs,  for  appellant  Verre- 
nlce Munger  and  Robert  L.  Munger,  for  ap. 
pellee. 
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PRENTICE,  J.  (after  stating  the  facts). 
Varioiu  qnestions  arising  out  of  the  situation 
disclosed  by  this  record  bave  been  argued  be- 
fore us.  Prominent  In  the  plalntifTs  brief 
la  the  claim  that,  as  James  Doolan  had  been 
absent  from  his  home  and  unheard  of  for  the 
period  of  thirteen  years  at  the  time  when  his 
sister  Elizabeth  instituted  her  original  suit 
against  him,  he  was  dead,  In  contemplation 
of  law,  and  that  therefore  all  the  proceedings 
in  that  action,  and  all  those  which  followed 
to  enforce  the  Judgment  obtained  therein, 
were  void.  The  prominent  place  in  the  de- 
fendant's brief  is  given  to  an  attempt  to  sup- 
port the  proposition  that,  whatever  be  re- 
garded as  James  Doolan's  legal  status,  the 
legal  proceedings  resulting  in  the  foreclosure 
of  the  Judgment  Hen  were  effective  as  a  se- 
questration to  satisfy  the  present  defendant's 
claim  against  her  brother,  of  the  real  estate 
In  question,  through  a  quasi  Judgment  In  rem 
under  the  provisions  of  statute.  It  Is  quite 
unnecessary  to  discuss  the  above  claim  of  the 
plaintiff,  Involving,  as  it  incidentally  does,  a 
number  of  Important  considerations,  since 
within  the  purview  of  the  defendant's  chief 
contention  is  found  a  situation,  created  at  the 
very  Inception  of  the  legal  proceedings,  which 
stamps  the  whole  of  them  as  altogether  void. 
Instead  of  resulting  In  a  lawful  appropria- 
tion of  James  Doolan's  estate,  regardless  of 
whether  he  was  living  or  dead,  as  claimed, 
it  is  clear  that  they  were  of  no  effect,  and 
that  James'  known  existence  could  not  have 
Imparted  any  life  to  them.  They  are  all  de- 
pendent for  their  vitality  upon  the  Jurisdic- 
tion of  the  court  of  common  pleas  of  the  orig- 
inal action,  and  its  rendition  in  that  action  of 
a  valid  Judgment,  either  general  or  qualified. 
When  that  action  was  brought,  James'  where- 
abouts, if  he  was  alive,  were  unknown.  He 
had  no  known  place  of  abode  in  this  state, 
and  had  not  had  one  for  13  years.  He  was 
therefore  not  a  resident  Barle  v.  McVeigh, 
91  U.  S.  SOS,  23  L.  Ed.  398.  He  was  sued 
and  served  as  a  nonresident,  being  described 
as  of  parts  unknown.  Of  necessity,  there- 
fore, neither  pwsonal  service,  nor  service  at 
his  usual  place  of  abode,  was  or  could  have 
been  made  upon  him.  Earle  v.  McVeigh, 
supra.  Appearance  for  him  was  not  made. 
Aa  a  consequence,  the  court  never  acquired 
Jurisdiction  over  James  personally,  and  was 
powerless  to  render  a  general  personal  Judg- 
ment against  him.  Numerous  authorities  in 
this  state  and  elsewhere  have  placed  this 
conclusion  beyond  the  domain  of  doubt,  and 
the  defendant  frankly  concedes  it  Starr  v. 
Scott,  8  Conn.  484;  Easterly  v.  Goodwin,  85 
Conn.  273;  O'Sulllvan  v.  Overton,  56  Conn. 
103,  14  AtL  300;  Williams  Co.  v.  Malrs,  72 
Conn.  430,  44  AtL  729;  Cooper  v.  Reynolds, 
10  WalL  317,  19  L.  Ed.  931;  Pennoyer  t. 
Neff,  96  U.  S.  714,  24  L.  Ed.  565. 

It  follows  that  the  court  acquired  no  Ju- 
risdiction, unless  by  virtue  of  an  attachment 
of  property.  See  cases  last  cited.  An  at- 
tempt to  make  such  an  attachment  appears 


upon  the  record.  This  attempt  related  to 
certain  real  estate  In  Ansonia  standing  In  the 
name  of  James  Doolan,  and  owned  by  him 
at  the  time  of  his  disappearance.  The  re- 
turn shows  that  the  officer  serving  the  pro- 
cess lodged  In  the  office  of  the  town  clerk  a 
certificate  of  attachment  in  due  form,  and 
thereafter  on  the  same  day  left  a  true  and  at- 
tested copy  of  the  writ,  with  his  indorse- 
ment thereon,  "at  the  last  usual  place  of 
abode  of  the  defendant  In  Ansonia."  The 
finding  discloses  that  the  place  where  this 
copy  was  left  was  the  house  of  the  plaintiff 
In  the  action,  to  wit,  Elizabeth  Doolan,  which 
house  had  been  James'  place  of  residence 
prior  to  his  disappearance.  It  only  remains 
to  inquire  whether  this  action  by  the  officer 
created  a  valid  attachment  of  the  real  es- 
tate described  In  the  certificate  of  attach- 
ment It  is  apparent  that  the  officer  proceed- 
ed as  be  would  In  attaching  the  real  estate  of 
a  resident  defendant  Our  statutes  (section 
828,  Rev.  Bt  1902)  provide,  and  then  provided 
(section  910,  Rev.  St  1888),  a  special  proce- 
dure for  the  attachment  of  estate  within  this 
state  belonging  to  defendants  not  residing 
within  the  state.  This  statute  is  and  was 
exclusive.  Being  in  derogation  of  both  com- 
mon right  and  com*mon  law,  It  is  one  to  be 
strictly  interpreted  and  pursued.  Its  provi- 
sions and  requirements  may  not  be  disre- 
garded with  impunity,  nor  waived  or  changed 
by  courts.  Cady  v.  Gay,  31  Conn.  395;  San- 
ford  V.  Pond,  37  Conn.  588;  Hubbell  v.  King- 
man, 52  Conn.  17;  Ahem  v.  Pumell,  62  Conn. 
21,  25  Atl.  393.  This  principle  has  special 
pertinence  and  assumes  added  Importance  In 
cases  where,  as  here,  a  man's  property  is 
sought  to  be  appropriated  by  another  in  his 
absence  in  parts  unknown.  The  method 
which  is  prescribed  involves  a  leavhig  by  the 
officer  of  a  copy  of  the  process  and  declara- 
tion or  complaint,  together  with  a  return  de- 
scribing the  estate  attached,  with  the  agent 
or  attorney  of  the  defendant  in  this  state,  or, 
if  there  Is  no  such  agent  or  attorney,  with 
him  who  has  charge  or  possession  of  the  es- 
tate attached.  James  Doolan  had  no  agent 
or  attorney  in  this  state.  Elizabeth,  however, 
was  in  possession  of  the  property.  The  leav- 
ing with  her  of  the  prescribed  copy  was 
therefore  an  essential  prerequisite  to  a  good 
attachment.  No  copy  was  so  left  The  fact 
that  she  was  the  plaintiff  did  not  excuse  the 
omission  to  fulfill  what  was  mad^  by  law  a 
condition  precedent  to  the  acquisition  of  a 
lien.  It  may  be  doubtful  whether,  in  any 
event,  the  requirements  of  the  statute  which 
call  for  a  copy  to  be  left  "with"  the  agent 
attorney,  or  person  in  charge  or  possession 
would  have  been  satisfied  by  a  leaving  at  the 
abode  of  such  peAson  for  him;  but  even  this 
was  not  done  in  the  present  case.  A  copy 
was,  indeed,  left  at  Elizabeth  Doolan's  house, 
but  It  was  there  left  for  James,  and  not  for 
Elizabeth.  This  the  return  makes  clear. 
She  is  not  named  In  it  It  Is  only  by  a  resort 
to  extrinsic  tTidence  that  we  learn  «f  the 
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aeddent  of  circumstance  which  makes  the 
•Ueged  last  usual  place  of  abode  of  James 
her  abode.  It  does  not  do  to  say  that  a  copy 
left  In  aerrlce  at  a  given  house  for  a  given 
person  is  a  copy  left  In  service  upon  any- 
body who  chances  to  reside  there— much  less, 
a  copy  left  "with"  each  occupant  of  the 
house,  and  In  whatever  capacity  may  in  the 
end  prove  most  siervlceable.  In  this  case  we 
have  not  even  the  Intent  of  the  officer  to 
reach  Elizabeth,  to  help  out  the  matter.  He 
has  made  his  intent  clear  in  his  return.  He 
was  seeking  to  reach  the  defendant  through 
his  last  usual  place  of  abode.  The  sugges- 
tion that  the  copy  presumably  came  Into  the 
hands,  or  at  least  to  the  knowledge,  of  Eliza- 
beth, does  not  Improve  the  situation.  The 
statute  requires  that  a  specified  course  be 
pursued.  If  a  man's  property  Is  to  be  taken 
from  him  without  Jurisdiction  of  his  person. 
It  recognizes  no  equivalents,  and  admits  of 
no  evasions.  Nothing  less  than  or  different 
from  that  which  the  statute  prescribes  can 
satisfy  its  requirements,  even  though  the 
same  substantial  ends  are  accomplished. 
Cady  V.  Gay,  31  Oonn.  896.  There  was  no 
lawful  attachment  Such  being  the  case,  all 
the  proceedings  had  in  the  action,  including 
tbo  Judgment,  were  coram  non  Judlce  and  ab- 
solutely void.  Strong  v.  Strong,  8  Conn.  408; 
Martin  v.  Hunter's  Lessee,  1  Wheat  S82,  4  L. 
Ed.  97;  Earle  v.  McVeigh,  91  U.  S.  603,  28 
Ij.  Ed.  898.  The  Judgment  being  void,  aU 
the  steps  subsequently  taken  to  effectuate  it 
necessarily  fall  also.  The  questions  relating 
to  tbe  presumption  of  James'  death  thus  be- 
come unimportant  His  death,  established, 
could  only  serve  to  furnish  an  additional  rea- 
son for  the  result  otherwise  accomplished. 

The  conclusion  we  have  reached  as  to  the 
void  character  of  all  the  steps  Elizabeth  took 
tn  the  premises  resolves  the  Incidental  ques- 
tion raised  by  her  as  to  the  necessity  of  a 
payment  to  her  of  what  is  now  equitably  due 
her  before  the  Judgments  can  be  set  aside, 
and  her  defense  of  laches.  Notwithstanding 
wliat  she  has  done,  she  stands  Just  as  she 
would  if  she  bad  done  nothing.  In  legal 
effect,  she  has  done  nothing.  She  has  put 
herself  into  no  new  position,  of  the  benefits 
of  which  she  is  to  be  deprived,  and  in  which 
■he  Is  enabled  to  claim  equitable  protection 
and  advantage.  No  Judgment  has  been  set 
aside.  There  has  been  none,  and  the  pres- 
ent Judgment  simply  makes  formal.  Judi- 
cial declaration  of  that  fact  Were  the  Judg- 
ments merely  voidable  ones,  different  ques- 
tions migbt  be  presented. 

Only  one  other  question  remains.  Tbe  de- 
fendant disputes  the  plaintiff's  right  to  main- 
tain this  action.  It  is  by  no  means  clear 
that  this  question  was  fairly  presented  to 
the  trial  court  No  notice  Is  taken  of  it  in 
tbe  memorandum  of  decision.  The  finding 
was  clearly  made  with  no  regard  to  it,  and 
tbe  plaintiff  does  not  discuss  it  in  his  brief. 
It,  bowever,  it  Is  presented  for  our  decision, 
tbe  ilndlng  1>  not  lo  barren  of  pertinent  facta 


that  the  right  of  the  plaintiff  to  sue  In  tala 
representative  capacity  is  not  disclosed.  By 
the  provisions  of  section  362  of  the  Genera) 
Statutes  (Rev.  St  1902),  first  enacted  in  1866, 
the  plaintiff  is  entitled  to  the  possession  of 
his  intestate's  realty  during  the  settlement 
of  the  estate,  and  its  Income  and  products, 
which  vests  in  him  as  personal  estate.  Dis- 
regarding any  right  which  tbe  first  portion 
of  the  statute  might  be  claimed  to  confer 
upon  an  administrator,  two  facts  are  fairly 
dedudble  from  the  finding,  to  wit:  CI)  That 
the  real  estate  in  question  comprised  not 
only  all  the  real  estate  of  James  Doolan  in 
this  state,  but  the  sole  source  of  assets  there- 
of; and  (2)  that  a  claim  for  some  sum,  at 
least,  against  the  estate,  existed  in  favor  of 
Elizabeth.  No  means,  therefore,  exist  for 
the  payment  of  either  the  expenses  of  settle- 
ment or  claims,  unless  the  administrator  can 
avail  himself  of  the  Income,  and  possibly  the 
avails,  of  the  corpus  of  the  real  estate  In 
controversy.  He  therefore  has '  an  interest 
sufficient  to  enable  him  to  maintain  his  ac- 
tion. Livingston  v.  Bird,  2  Root  440;  An- 
drusa  v.  Doollttle,  11  Conn.  283;  Sheldon  v. 
Bradley,  37  Conn.  S24. 

There  is  no  error.  The  otbor  Judges  con- 
curred. 

(It  Conn.  S88) 
OONNBOnCUT  TRUST  &  SAFE  DEPOSIT 

CO.  V.  CHASE  et  al. 

(Snprone  Court  of  Errors  of  Connecticat   June 

10,  1908.) 

WILLS-CONSTRUCTION  —  LBGACIRS  —  ADEMP- 
TION—STOCKS  AND  BONDS— DEBENTURE 
CBRTIFICATBS-MORTOAOES. 

1.  A  will  directed  the  executors  to  sell  certain 
real  estate  belonging  to  testatrix,  and  provided 
for  the  distribution  of  the  proceeds  of  the  sale. 
Thereafter  testatrix  herself  sold  the  property 
to  the  trustees  of  a  certain  company,  taldng 
therefor  a  note  and  mortgage;  the  former  stat- 
ing that  it  was  given  in  accordance  with  a  dec- 
laration of  trust  under  which  the  trustees  acted. 
This  declaration  of  trust  provided  that  the  trus- 
tees should  have  no  power  to  bind  the  share- 
holders in  the  company  personally,  and  that  the 
person  cnntracting  wiui  the  trustees  should  look 
only  to  the  funds  and  property  of  tbe  trust  for 
payment  udder  soch  contract  At  the  time  of 
testatrix's  death  a  portion  of  this  mortgage 
was  unpaid.  Held,  that  the  legacies  payable 
out  of  the  proceeds  of  the  property  were  not 
adeemed. 

2.  A  devise  of  a  specific  portion  of  the  land 
sold  for  the  purpose  of  the  erection  of  a  church 
was,  however,  revoked  by  the  conveyance. 

8.  A  will  bequeathed  to  certain  persons  the 
income  of  all  loans  belonging  to  testatrix  se- 
cured by  mortgage  on  real  estate.  When  the 
will  was  executed^  and  also  at  her  death,  testa- 
trix owned  certain  mortgage  'loans  of  this  de- 
scription. Subsequent  to  the  making  of  the 
will  she  sold  a  tract  of  realty,  taking  therefor 
a  note  and  mortgage,  which  provided  in  effect 
that  the  note  should  create  no  personal  liability, 
and  that  the  land  only  should  be  liable  for  tbe 
debt  B«U,  tliat  this  mortgage  and  note  did  not 
come  under  the  description  of  "all  loans  secured 
by  mortgage  upon  real  estate." 

4.  A  will  bequeathed  "all  of  testatrix's  stocks 
in  any  and  all  corporations"  to  certain  parties. 
At  the  time  of  testatrix's  death  she  owned  de- 
benture certificates  of  a  corporation,  issued  for 
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money  borrowed,  bearing  Interest  and  conver- 
tible after  10  years,  at  tne  option  of  the  holder, 
into  shares  of  atoclc  of  the  company  of  the  same 
par  value,  and,  if  he  did  not  avail  himself  of  the 
option,  then  payable  in  cash  in  15  years.  Held, 
tn«t  these  debenture  certificates  were  not  within 
the  bequest. 

5.  Neither  could  the  legatee  of  such  stocks 
claim  the  stocks  for  which  the  debenture  cer- 
tificates might  be  exchanged. 

6.  A  will  provided  that  "from  the  avails  of 
said  house  I  also  give  to  the  town  of  O.  the 
sum  of  S500,  *  *  •  to  be  expended,"  etc. 
"I  also  give,  as  a  further  memorial  for  my 
parent^  •  •  •  8500,  to  the  Baptist  Church 
of  C,  •  •  *  to  be  used,"  etc.  Held,  that 
the  legacy  to  the  church  was  payable  only  out 
of  the  proceeds  of  the  house. 

Case  Reserved  from  Superior  Court,  Hart- 
ford County;   Milton  A.  Shuinway,  Judge. 

Action  by  the  Connecticut  Trust  &  Safe 
Deposit  Company,  as  administrator  cum  tes- 
tamento  annexo,  against  James  B.  T.  Chase 
and  others,  for  construction  of  the  will  of 
Oomella  8.  Chase,  deceased.  Case  reserved, 
and  decree  advised. 

The  will  was  dated  March  1,  1806.  The 
testatrix  died  December  10,  1901.  She  was 
a  widow,  with  two  adopted  daughters.  Aft- 
er giving  legacies  to  a  stepson  and  a  sister 
of  her  husband,  she  gave  her  daughters  "the 
Income,  during  their  respective  lives,  eacb 
one-b^lf  thereof,  of  all  my  stocks  In  any  and 
all  corporations,  except  those  hereinbefore 
specifically  bequeathed,  together  with  the 
income  from  any  and  all  loans  secured  by 
mortgage  upon  real  estate,"  with  remainders 
over.  She  then  devised  to  them  a  lot  on 
Belmont  avenue.  In  Springfield,  and  to  the 
First  Baptist  Church  of  Springfield  a  lot  on 
Ft  Pleasant  avenue.  In  Springfield,  provid- 
ed it  should  bnlld  a  church  and  parsonage 
thereon  within  10  years,  in  which  case  It 
was  to  receive  also  $5,000,  all  this  to  be  a 
memorial  of  her  husband.  The  will  also 
contained  the  following  provisions: 

"(7)  As  soon  as  a  favorable  opportunity 
arrives  therefor,  I  direct  my  executor  to  sell 
my  real  estate  situated  on  the  southerly  side 
of  Ft  Pleasant  avenue,  except  that  speclflc- 
ally  bequeathed,  being  all  my  land  In  Spring- 
field, and  being  the  same  shown  upon  a  plan 
thereof  ptepared  by  George  N.  Merrill;  and 
I  direct  that  from  the  proceeds  of  such  sale 
six  thousand  dollars  ($6,000.00)  be  given  to 
each  of  my  daaghters  above  mentioned,  to 
the  end  that  they  may  purchase  homes  for 
themselves;  one  thousand  dollars  ($1,000.00) 
to  Sarah  Thornton  Chase,  of  Newport,  R.  I.; 
one  thousand  dollars  ($1,000.00)  to  Jessie 
Chase,  of  said  Newport;  four  thousand  dol- 
lars ($4,000.00)  to  William  Jotham  Chase, 
son  of  J.  B.  T.  Obase,  the  same  to  be  ex- 
pended upon  his  education;  five  hundred  dol- 
lars ($500.00)  to  Jptin  Santry,  of  New  Haven, 
Conn.;  one  hundried  and  fifty  dollars  ($150.- 
00)  to  Ills  sister,  Mrs.  Geo.  Martin,  of  Leban- 
on, Conn.;  one  hundred  dollars  ($100.00)  to 
Ann  Connolly,  of  Hartford,  Conn.;  one  thou- 
sand dollars  ($1,000.00),  each,  to  Elizabeth 
afid  Bertha  Uarsfaall,  sisters^  both  of  Spring- 


field, Mass.;  two  hundred  dollars  to  Mrs. 
Mahilon  Ohlcbester.  of  Shelter  Island,  Conn. 
($200.00);  six  hundred  and  seventy  dollar* 
($670.00)  to  the  State  Bank  of  dartford, 
Conn.;  five  hundred  dollars  ($500.00)  to  Mrs. 
Alonzo  Hamilton,  of  Dorchester,  Mass.;  vne 
thousand  dollars  ($1,000.00)  to  Mrs.  Eliza 
Marshall,  of  Springfield,  Mass.;  five  hundred 
dollars  ($500.00)  to  Mrs.  Harriet  Wetherell, 
of  Chicago,  111.;  one  thousand  dollars  ($1,- 
000.00),  each,  to  Cornelia  Chase  Thompson 
and  Harold  G.  Thompson,  of  Wllllmantic, 
Conn.;  two  hundred  dollars  ($200.00)  to  my 
cousin,  Bessie  Adams,  of  Cromwell,  Conn. 
In  case  the  avails  of  the  sale  ot  said  real 
estate  should  not  be  sufilclent  to  pay  all  the 
bequests  named  in  this  article,  they  are  all 
to  abate  pro  rata." 

"(9)  My  house  in  Hartford,  76  Church 
street,  I  direct  to  be  sold  at  such  time  as 
my  executor  shall  deem  expedient  and  from 
the  avails  thereof,  unless  before  my  death 
I  make  provision  for  the  perpetual  care  of 
.  the  lots,  graves,  and  monuments  hereinunder 
referred  to,  there  shall  be  given  to  the 
Spring  Grove  Cemetery  Association,  of  Hart- 
ford, the  sum  of  five  hundred  dollars  ($500.- 
00)  for  the  perpetual  care  of  the  lot  in  its 
cemetery  conveyed  to  my  brother  Samuel, 
being  the  lot  In  which  he  ia  buried,  and  for 
the  perpetual  care  of  the  Luther  Savage  lot 
in  the  old  North  Burying  Ground.  I  also  di- 
rect that  the  family  of  James  B.  T.  Chase, 
of  Springfield,  Mass.,  have  the  right  of 
burial  in  the  above-named  Spring  Grove 
Cemetery  lot  on  the  west  side  of  the  monu- 
ment south  of  the  graves  of  the  Chase  fam- 
ily. I  direct  that  the  family  of  Albert  G. 
Thompson,  of  Wllllmantic,  Conn.,  have  the 
right  of  burial  in  said  lot  south  <a  the  gate. 
I  also  direct  that  my  daughter,  Mrs.  Ada 
Chase  Hlllman,  and  her  husband,  have  the 
right  of  burial  In  said  lot,  on  the  northwest 
side,  next  to  the  grave  of  Jessie  Maria  Chase. 
Should  Ann  Connolly,  of  76  Church  street 
Hartford,  Conn.,  desire  it  I  direct  that  she 
liave  a  burial  place  In  said  lot;  her  grave  to 
be  at  the  foot  of  that  of  Miss  M.  L.  Savage, 
second  tier.  From  the  avails  of  said  house 
I  also  give  to  the  town  of  Cromwell,  Conn., 
the  sum  of  five  hundred  dollars  ($600.00), 
the  Interest  of  which  is  to  be  exipended  for 
the  perpetual  care  of  the  grounds  and  graves 
of  the  Savage  and  Grldley  families  in  the 
old  burying  ground,  once  called  the  'North 
Society,'  now  of  Cromwell.  I  also  give,  as 
a  further  memorial  for  my  parents,  Jesse 
and  Maria  Savage,  five  hundred  dollars 
(f.'jOO.OO)  to  the  Baptist  Church  of  Cromwell, 
the  Interest  of  which  Is  to  be  used  for  the 
benefit  of  the  church.  Whatever  remains 
from  the  sale  of  my  bouse  in  Hartford  aft- 
er payment  of  the  specific  bequests  herelnto- 
fore  named  therefrom,  I  give  and  bequeath, 
in  the  name  of  my  sister,  Maria  L.  Savage,' 
tn  equal  shares,  to  the  Connecticut  Baptist 
Education  Society,  the  Connecticut  Literary 
Institution  of  Boffleld,  Conl>.,  the  American 
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Baptist  Missionary  Union,  tbe  American 
Baptist  Home  Mission  Society,  the  Woman's 
Baptist  Foreign  Missionary  Society  connect- 
ed \rltb  tbe  First  Baptist  Church  of  Hart 
ford.  Conn.,  the  Woman's  American  Baptist 
Home  Mission  Society  connected  with  the 
First  Baptist  Church  of  Hartford,   Oonn." 

There  was  a  general  residuary  devise  and 
bequest  in  favor  of  certain  charities. 

On  June  15,  1897,  the  testatrix  sold  and 
conveyed  all  her  land  on  Ft  Pleasant  avenue 
to  James  D.  Safford  and  four  others,  as 
trustees  of  the  Riverview  Heights  Company, 
for  $86,000,  and  In  part  payment  •  took  a 
note  for  $66,000,  secured  by  a  mortgage  of 
the  same  date  to  ber  of  the  land.  Tbe  fol- 
lowing la  a  copy  of  the  note: 

"$65,000. 

"Springfield,  Mass.,  June  16,  1887. 
"Seven  years  after  date,  for  value  receiv- 
ed, we,  the  trustees  of  tbe  Riverview  Heights 
Oomiwny,  according  to  a  declaration  of 
trust,  recorded  In  Hampden  County  registry 
of  deeds,  and  in  accordance  with  section  six 
(fl9  of  said  declaration,  promise  to  pay  Cor- 
nelia S.  Chase,  or  order,  slzty-flve  thousand 
dollars,  with  Interest  semiannually  at  tbe 
rate  of  five  per  cent,  per  annum. 

"James  D.  Safford, 

"Edwin  A.  Carter, 

"Lewis  F.  Newman, 

"Christopher   I.    Gagnler, 

"Pierre  Angers, 
'^rrottees  of  the  Riverview  Heights  Co." 

A  declaration  of  trust  by  tbe  trustees  In 
favor  of  tbe  shareholders  of  tbe '  Riverview 
Heights  Company  was  so  recorded,  and  Us 
sixth  section  provided  that  "tbe  trustees 
sLaU  have  no  power  to  bind  the  sharehold- 
ers personally,  and  In  every  written  contract 
tbey  shall  enter  into  reference  shall  be  made 
to  this  declaration  of  trust,  and  the  person 
or  corporation  contracting  with  tbe  trustees 
■ball  look  only  to  tbe  funds  and  property  of 
tbe  trust  for  payment  under  such  contract, 
or  for  tbe  payment  of  any  debt,  damage.  Judg- 
ment, or  decree,  or  of  any  money  that  may 
othetvflse  become  duo  and  payable  by  rea- 
•on  of  the  failure  on  the  part  of  said  trustees 
to  i)erform  such  contract  In  whole  or  In  part, 
And  that  neither  tbe  trustees  nor  tbe  share- 
bolders,  present  or  future,  In  this  company, 
•ball  be  personally  liable  therefor." 

Prior  to  ber  death  the  testatrix  received 
partial  payments  upon  the  principal  of  said 
mortgage  Indebtedness,  and  released  certain 
portions  of  said  land  from  tbe  obligation  of 
said  mortgage,  Ib  pursuance  of  an'  agree- 
ment made  between  tbe  testatrix  and  the 
mortgagors,  dated  June  15,  1897.  At  the 
time  of  ber  death  tSse  amount  unpaid  upon 
tbe  principal  of  said  mortgage  note  was  ^5,- 
OOO.  There  was  no  evidence  as  to  what  she 
did  with  tbe  $00,000  which  she  bad  received 
of  tbe  purchase  money.  On  February  23, 
1901,  In  consideration  of  the  (iersonal  guar- 
anty by  said  James  D.  Safford  of  the  pay- 


ment of  tbe  balance  then  due  on  the  note, 
with  Interest  at  4%  per  cent,  she  reduced 
the  rate  of  interest  to  that  figure.  Up  to  tbe 
time  of  ber  death  she  remained  on  frl«idly 
terms  with  all  tbe  legatees  named  in  clause 
7  of  her  will,  and  was  desirous  that  William 
Jotham  Chase,  a  boy  who  was  ber  stepson's 
child,  should  receive  a  liberal  education. 
Before  her  death  she  also  sold  and  conveyed 
the  lot  on  Belmont  avenue.  When  she  made 
her  will,  and  at  her  death,  she  owned  sundry 
mortgages  of  real  estate  given  ber  for  money 
lent  At  her  death  she  owned  debenture 
certificates  of  the  New  York,  New  Haven  & 
Hartford  Railroad  Company,  of  the  par  value 
of  $2,000,  Issued  for  money  borrowed,  bear- 
lug  interest  at  the  rate  of  4  per  cent,  and 
convertible  after  10  years,  at  tbe  option  of 
tbe  holder,  Into  shares  of  stock  of  tbe  com- 
pany of  tbe  same  par  value,  and.  If  be  did  not 
avail  himself  of  tbe  option,  then  payable  In 
cash  In  15  years.  She  also  owned  stocks 
in  sundry  corporations,  not  specifically  be- 
queathed, of  tbe  value  of  over  $83,000.  The 
amount  due  on  the  note  at  the  death  of  the 
testatrix  was  so  secui'ed  as  to  be  collectible. 

John  T.  Robinson,  for  plaintiff.  Charles 
Phelps,  for  defendants  Corlnna  Josephine, 
Chase  Thompson  ,  and  others.  Jonathan 
Barnes  nnd  J.  Warren  Johnson,  for  defend- 
ants James  B.  T.  Chase  and  others.  Wil- 
liam Waldo  Hyde,  for  defendants  Eliza  M. 
Marshall  and  others.  William  B.  Smith,  for 
defendant  Connecticut  Literary  Institution. 
D.'w.  Perkins,  for  defendant  American  Bap- 
tist Home  Mission  Society  and  others. 

BALDWIN,  J.  (after  stating  the  facts). 
Tbe  legacies  given  in  clause  7  of  the  will 
were  not  adeemed  by  tbe  sale  of  the  Ft 
Pleasant  avenue  property.  The  purchase 
price  was  not  fully  paid  and  by  reason  of 
the  mortgage  back  the  testatrix  remained 
always  invested  with  a  legal  title  to  the  land. 
Searle  v.  Sawyer,  127  Mass.  401,  84  Am. 
Rep.  426.  Tbe  balance  due  ber,  and  evi- 
denced by  tbe  mortgage  note,  no  one  was 
originally  under  any  personal  obligation  to 
pay.  The  declaration  of  trust  was  so  re- 
ferred to  In  the  note  as  virtually  to  become 
a  part  of  it  and  excluded  any  personal  lia- 
bility on  the  part  of  the  trustees.  The  tes- 
tatrix could  only  look  to  the  funds  and 
property  of  tbe  Rlverlew  Heights  Company, 
and  it  does  not  appear  that  It  owned  any- 
thing except  what  It  acquired  by  the  pur- 
chase from  ber.  Shoe  &  Leather  National 
Bank  v.  Dix,  123  Mass.  148,  161,  25  Am.  Rep. 
49.  A  few  months  before  her  death  she  ob- 
tained, for  a  consideration,  a  guaranty  frii>m 
one  of  tbe  trustees;  but,  if  the  legacies 
were  not  adeemed  by  tbe  sale,  they  were 
not  adeemed  by  her  tbua  adding  to  her  se- 
curity for  the  balance  of  tbe  Durcbase  mon- 
ey. 

The  land  sold  comprised  one  parcel  which 
she  had  conditionally  devised  to  tbe  First 
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Baptist  Cburcb,  and  another  which  she  had 
directed  her  executor  to  sell  at  the  first 
favorable  opportunity  for  the  purpose  of 
raising  money  to  pay  certain  bequests.  The 
sale  rendered  it  impossible  for  the  First 
Baptist  Church  to  fulfill  the  condiUons  of 
the  devise  to  it  That  devise  was,  there- 
fore, clearly  revoked  by  the  conveyance  to 
the  trustees.  But  the  sale  facilitated  the 
payment  of  the  legacies.  It  provided  a  suf- 
ficient fund  to  meet  them.  If  It  can  be  used 
for  that  purpose,  whereas  the  will  contem- 
plated a  possible  deficiency.  This  fund  was 
nothing  but  a  charge  upon  the  land  describ- 
ed In  clause  7,  and  on  that  which  had  been 
the  subject  of  the  revoked  devise  to  the 
church,  or  possibly  a  charge  upon  these 
lands  and  other  property  of  the  Rlvervlew 
Heights  Company.  It  has  not  been  con- 
tended by  any  of  the  parties  before'  us  that 
there  is  Aot  enough  of  the  land  described  In 
clause  7  remaining  unsold  by  the  trustees 
of  the  Rlvervlew  Heights  Oompany,  and  sub- 
ject to  the  mortgage  lien,  to  make  it  cer- 
tain that  the  amount  necessary  to  satisfy 
these  legacies  (about  $25,000)  can  be  collect- 
ed upon  the  note;  and  for  the  purposes  of 
this  decision  the  mortgage  may  be  regarded 
as  if  it  rested  solely  upon  such  land. 

A  total  ademption  by  acts  of  a  testator  oc- 
curs in  two  cases  only:  (1)  When  he  gives 
In  his  lifetime  to  a  legatee  what  he  had  left 
him  in  his  will;  or  (2)  when,  before  his  death, 
he  so  deals  with  the  subject  of  the  bequest 
as  to  render  it  impossible  to  effect  the  trans- 
fer or  payment  which  the  will  directs.  In 
the  case  at  bar.  It  was  admitted  by  the  coun- 
sel for  all  the  residuary  legatees  who  appear- 
ed at  the  hearing  that  none  of  the  legacies 
provided  for  by  clause  7  were  paid  by  the  tes- 
tatrix. The  finding  shows  that  her  dealings 
with  the  subject  of  the  bequest  h^ve  changed 
its  form,  but  not  its  substance.  The  same 
land  remains  under  the  poiwer  of  her  execu- 
tor. He  can  use  It  to  satisfy  the  legacies, 
not  indeed.  In  the  first  Instance,  by  selling 
it,  but  by  requiring  its  present  owners,  as  a 
condition  of  their  retaining  title,  to  pay  to 
blm  a  sum  sufficient  to  discharge  them. 

In  Arnold  v.  Arnold,  1  Brown's  Ch.  Gas. 
401,  2  Dickens,  646,  Lord  Chancellor  Thur- 
low  held  that  a  devise  to  trustees  to  sell  and 
pay  the  proceeds  to  certain  beneficiaries  was 
rendered  inoperative  In  their  favor  by  a  sale 
of  the  land  subsequently  made  by  the  testa- 
tor himself.  That  was  a  case  where  a  con- 
veyance of  the  legal  title  to  one,  while  am- 
bulatory, and  so  in  the  nature  of  an  undeliv- 
ered deed,  was  revoked  by  a  later  convey- 
ance of  the  legal  title  to  another  by  a  deed 
which  was  delivered.  The  will  was  a  con- 
veyance; the  deed  was  a  conveyance;  and, 
after  the  deed  was  delivered,  the  subject  of 
the  testamentary  conveyance  was  absolutely 
and  forever  removed  from  the  control  of  the 
testator.  In  the  case  at  bar,  the  legal  title 
was  never  devised  to  the  executor.  He  had 
merely  a  power.    The  object  of  the  power 


was  a  conversion,  and  as  to  any  qnesUon  of 
succession  under  such  a  will  the  conversion 
Is  to  be  regarded  as  if  made  at  the  instant 
of  the  testator's  death.  Bates  r.  Spooner, 
75  Conn.  501,  54  AU.  305.  The  land  devised, 
also,  remained  by  the  act  of  the  testatrix 
charged  In  favor  of  her  or  her  estate  with  a 
payment  sufficient  to  meet  the  legacies.  The 
charge  made  by  the  will  was  In  effect  con- 
tinued by  the  deed,  and  the  only  real  change 
is  that  the  executor  now  is  to  sell  or  collect 
a  note  secured  by  a  mortgage  of  the  land. 
Instead  of  selling  the  land  itself. 

The. adopted  daughters  of  the  testatrix 
have  the  largest  legacies  under  the  clause 
In  question.  In  determining  whether  they 
or  the  residuary  legatees  are  to  profit  by  the 
mortgage  note,  the  reason  of  the  rule  that 
heirs  are  not  to  be  cut  off  by  doubtful  Impli- 
cation supports  theb:  claim. 

They  are  also  given  life  Interests  In  "the 
income  from  any  and  all  loans  secured  by 
mortgage  upon  real  estate."  When  the  will 
was  executed,  and  also  at  her  death,  the 
testatrix  owned  certain  mortgage  loans  of 
this  description.  The  daughters  assert  a 
right  either  to  the  income  from  the  mort- 
gage  note  of  the  trustees  of  the  Rlvervlew 
Heights  Company,  or,  if  that  be  disposed  of 
to  pay  legacies,  then  from  whatever  may  be 
derived  from  any  balance,  not  required  for 
that  purpose,  that  may  remain.  A  loan, 
strictly  speaking,  whether  secured  or  unse- 
cured, only  exists  when  something  has  been 
lent  to  one  who  is  under  an  obligation  to  re- 
turn it  That  may.  In  a  secondary  sense,  be 
called  a  loan  secured  by  mortgage  which  is 
merely  an  Indebtedness  of  the  vendee  for  all 
or  part  of  the  price  of  property  sOld,  secured 
by  a  mortgage  back  to  the  vendor.  Day  v. 
Cohen,  165  Mass.  304,  43  N.  E.  109.  To  de- 
scribe by  such  terms  a  mortgage  In  favor  of  a 
vendor  upon  land  sold,  when  there  is  no  one 
personally  indebted  or  liable  for  the  sum  se- 
cured, would  be  to  employ  them  in  a  sense 
still  more  unreal  and  remote.  When  a  word 
used  in  a  will  has  a  strict  and  primary  mean- 
ing, and  also  a  secondary  meaning,  it  Is  a 
sound  role  of  construction  that  It  Is  to  be  giv- 
en the  former,  unless  the  context  Indicates 
that  the  testator  Intended  otherwise,  if,  thus 
understood,  the  provisions  of  the  will,  as  ap- 
plied to  his  estate,  would  have  an  intelligible 
and  sensible  Import  Leake  ▼.  Watson,  60 
Conn.  498,  508,  21  Atl.  1076.  There  is  noth- 
ing in  the  other  provisions  of  the  will  before 
us  to  qualify  the  primary  meaning  of  the 
words  employed  In  stating  this  legacy.  On 
the  contrary,  it  is  plain  that  the  testatrix  did 
not  contemplate  her  leaving  at  her  death 
mortgages  on  any  of  the  Ft  Pleasant  ave- 
nue lands.  Part  she  had  devised  to  a  church, 
and  the  rest  she  had  directed  to  be  sold  for  a 
specific  purpose,  to  effectuate  which  prompt 
payment  in  cash  would  be  required. 

Nor  are  the  daughters  entitled  to  the  In- 
come from  the  railroad  debenture  certificates, 
under  the  bequest  to  them  of  the  Income  9f 


Digitized  by 


Google 


Ohul) 


GOLD  BLUFF  MININa  A  LUHBBB  COBP.  T.  WHITLOCK 


m 


8ll  the  ittocks  of  the  testatrix  In  any  and  all 
coipoiatlons.  Theee  certificates  were  not 
Btocfca.  They  were  only  convertible  into 
stodu  at  a  certain  time  subsequent  to  her 
decease,  at  the  option  of  the  holder;  but.  If 
he  did  not  so  elect,  they  would  remain  what 
they  originally  were— certificates  of  indebted- 
ness for  money  borrowed.  These  legatees 
could  not  claim  the  interest  which  might  be 
collected  upon  them  before  that  time  ar- 
rlTed;  for  it  would  not  be  Income  on  stocks. 
They  could  not,  after  the  time  arrived,  in 
case  a  conversion  were  made,  claim  the  divi- 
dends on  the  stock  received  in  exchange;  tor 
It  would  not  be  stock  wliich  ever  belonged  to 
the  testatrix. 

The  legacy  to  the  Baptist  Church  of  Crom- 
well is  payable  only  out  of  the  proceeds  of  a 
sale  of  the  Hartford  house.  Its  position  in 
clause  0,  in  immediate  Juxtaposition  before 
and  after  with  legacies  only  so  payable,  tak- 
en in  connection  with  the  use  of  the  word 
"^Iso,"  sufficiently  indicate  such  to  have  been 
the  Intent  of  the  testatrix. 

The  superior  court  is  advised  that  (1)  the 
legacies  given  by  clause  7  are  payable,  and 
payable  only,  out  of  wliatever  may  be  col- 
lected on  or  received  from  the  mortgage  note 
secured  on  the  Ft.  Pleasant  avenue  land;  (2) 
any  balance  remaining  from  such  collection 
«r  receipts  fails  Into  the  residuary  estate; 
0)  the  debenture  certlflcates  of  the  New 
Tortc,  New  Haven  ft  Hartford  Railroad  Com- 
pany are  also  part  of  the  residuary  estate: 
and  (4)  the  legacy  to  the  Cromwell  Church  is 
payable  only  from  the  avails  of  the  Hartford 
bouse.  No  costs  will  be  taxed  in  this  court 
in  favor  of  any  party.  In  tills  opinion  the 
other  Judges  concurred. 

OS  Conn.  I8» 

GOLD  BLUFF  MINING  ft  LUMBER  COBP. 

et  al.  V,  WHITLOCK  et  al. 

(Sapreme  Court  of  Brrors  of  Connecticttt.  June 

10,  1908.)  . 

OOBFORATIONS-STATnTBS— BT-LAWS  —  CHAN- 
QINO  BY-LAWS-KLBCTINO  ADDITION- 
AL DIRECTORS— AUTHORITT. 

1.  Under  Gen.  St  1002,  I  8366,  proTlding 
that  the  directors  of  corporations  oriranized  un- 
der the  statute  shall  be  chosen  annually  at  snch 
time  as  the  by-laws  provide,  and  section  8377, 
prorldinK  that  by-laws  may  Be  amended  at  any 
stodcholaers'  meeting,  the  stockholders  of  a 
corporation  may  change  the  time  for  the  annual 
meeting  of  the  corporation. 

2.  Gen.  St.  1902,  (  3366,  provides  that  cor- 
porations organized  under  the  statute  shall  have 
three  or  more  directors,  who  shall  be  chosen 
aiuraally,  as  provided  by  the  by-laws,  and  that 
they  sliail  hold  office  for  one  year.  Section  3377 
provides  that  at  any  stockholders'  meeting 
the  by-laws  may  be  amended.  Held,  that  where 
the  exigencies  of  the  business  of  a  corporation, 
or  the  inability  or  refusal  of  its  directors  to 
care  for  the  mterest  of  the  stockholders,  re- 
qnires  an  increase  in  the  number  of  directors^ 
and  the  by-laws  are  amended  so  as  to  provide 
a  new  date  for  the  annnal  meeting,  at  such 
meeting  the  additional  directors  may  be  elected. 

3.  Gen.  St  19(K2,  (  3366,  provides  that  every 
corporation    organized    thereunder    shall    have 

.  tiiree  or  mora  directors^  who  shall  bold  office 


for  a  year,  and  who  may  fill  any  vacancT  in 
the  board  for  the  nuexpired  portion  of  the  term. 
BeU,  that  the  provision  does  not  apply  to  newly 
created  directorships,  but  merely  pves  the  di- 
rectors authority  to  appoint  for  the  remainder  of 
a  term  which  has  been  partly  filled. 

4.  Gen.  St  1002,  g  3377,  provides  that  no 
by-law  of  a  corporation  organized  under  the 
statute  shall  be  adopted,  unless  notice  of  the 
proposed  action  shall  have  been  Kiven  in  the 
call  for  the  meeting  at  which  the  adoption, 
amendment,  or  repeal  is  to  be  acted  on.  Held, 
that  failure  of  a  call  for  a  meeting  to  state 
properly  that  it  was  the  purpose  to  amend  the 
by-laws  by  changinc  the  date  of  the  annual 
meeting  would  not  be  sufficient  reason  for 
granting  an  injunction  restraining  any  such 
change,  since  the  insufficiency  of  the  notice 
would  not  prevent  the  proposed  change  if  ali 
the  stockholders  were  present  and  vonng,  and 
since  a  proper  notice  of  another  meeting  might 
be  given. 

Case  reserved  from  Court  of  Common 
Pleas,  Fairfield  County;  Howard  J.  Curtis, 
Judge. 

Action  by  the  Gold  BIufF  Mining  ft  Lumber 
Corporation  and  others  against  Sturges  Whlt- 
lock  and  others  for  an  injunction  to  restrain 
defendants  from  voting  to  elect  additional  di- 
rectors before  the  next  annual  meeting  of 
the  corporation  and  from  changing  the  by- 
laws for  that  purpose.  Case  reserved  for  the 
advice  of  the  Supreme  Court  of  Brrors  on  de- 
fendants' demurrer  to  the  prayer  for  relief. 
Judgment  advised  for  defendants. 

Kdward  A.  Harrlman,  for  plalntifCs.  Pren- 
tice W.  Cliase,  for  defendants. 

HALTi,  J.  The  complaint  alleges.  In  sob- 
stance,  that  the  plalntifF  company  was  or- 
ganized in  1902,  under  the  general  corpora- 
tion act  of  1001,  with  a  capital  stock  divided 
into  1,200  shares  of  $100  each,  of  which  the 
plaintlirs  Walter  Randall  and  Alton  T.  Ter- 
rell are  each  the  owners  of  280  shares,  the 
defendant  Sturges  Whltlock  of  678  shares 
In  his  own  right  and  60  shares  as  trustee, 
and  the  defendants  Prentice  W.  Chase  and 
Charles  H.  Brewer  each  of  one  share;  that 
the  board  of  directors,  consisting,  under  the 
present  by-laws,  of  three  memljers,  is  com- 
posed of  the  plalntlifs  Randall  and  Terrell 
and  the  defendant  Whltlock,  all  elected  at 
the  first  stockholders'  meeting  in  November, 

1002,  at  which  meeting  said  Whltlock  was 
elected  president,  said  Terrell  secretary,  and 
said  Randall  treasurer  of  the  company;  tliat 
the  annual  meeting  for  the  election  of  direct- 
ors is,  by  the  by-laws,  required  to  be  held 
In  Uie  month  of  November  of  each  year;  that 
the  defendant  Whltlock,  as  president,  has  Is- 
sued a  call  for  a  special  meeting  of  the  stock- 
holders of  the  corporation  to  be  held  in  April, 

1003,  the  purpose  of  which,  as  stated  in  the 
written  notice,  is  to  amend  the  by-laws  by 
clianging  the  number  of  directors  from  three 
to  five,  to  elect  two  additional  directors,  and 
to  ctiange  and  amend  the  by-laws  to  conform 
to  the  necessities  and  requirements  for  the 
proper  management  of  the  alTairs  of  the 
company;  that  the  defendants  Intend  at  such 
oeetinK  to  elect  two  directors,  who  will  on- 
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tat-nrfnlly  attempt  to  aet  as  members  of  the 
board  of  directors,  and,  In  combination  wltb 
the  defendant  Whltlock,  will  claim  to  be  a 
majority  of  the  board  of  directors,  and  will 
endeavor  to  bind ,  the  corporation  by  their 
acts,  in  disregard  of  the  wishes  of  the 
present  lawful  board  of  directors,  and  that 
the  defendants  Intend  at  said  meeting  to 
change  the  by-laws  of  the  corporation,  with- 
out having  given  the  required  notice  of  the 
Intended  change;  that  the  plaintiff  corpora- 
tion is  the  owner  of  a  large  mining  property 
In  the  state  of  California,  which  requires 
skillful  care  and  management,  and  that  said 
action  of  the  defendants  would  cause  such  a 
conflict  of  authority  as  would  work  an  ir- 
reparable injury  to  the  plaintiffs. 

The  plaintiffs  ask  for  an  bijunctlon  re- 
straining the  defendants  from  voting  to  elect 
any  persons  directors  of  the  corporation  be- 
fore the  next  annual  meeting,  and  from  mak- 
ing at  said  special  meeting  any  other  change 
In  the  by-laws  than  by  providing  that  the 
Qomber  of  directors  to  be  chosen  at  the  next 
annual  meeting  be  Increased  from  three  to 
five,  and  from  making  any  other  change  In 
the  by-laws  without  having  given  legal  no- 
tice thereof  to  the  stockholders.  The  defend- 
ants demur  to  the  prayer  for  relief,  snbstan- 
tially  upon  the  grounds  that  It  appears  from 
the  complaint  that  the  special  meeting  was 
legally  called,  and  that  It  does  not  appear 
that  the  proposed  action  of  the  defendants 
In  changing  the  by-laws  of  the  corporation 
and  electing  two  additional  directors  Is  un- 
lawful. 

The  right  of  the  defendants  to  amend  the 
by-laws  at  the  special  meeting,  so  as  to  pro- 
vide for  the  election  of  additional  directors 
at  the  next  annual  meeting.  Is  not  question- 
ed; but  It  Is  argned  that  an  Immediate  elec- 
tion of  the  additional  directors  at  the  special 
meeting  wonid  be  In  direct  conflict  with  the 
provisions  of  the  corporation  act  under  which 
the  plaintiff  association  was  organized.  The 
section  referred  to  (section  8366,  Gen.  St. 
1002)  provides  that  "the  property  and  affairs 
of  every  such  corporation  shall  be  managed 
by  three  or  more  directors,  who  shall  be 
Btocldiolders,  and  shall  be  chosen  annually 
by  the  stockholders,  at  such  time  and  place 
as  may  be  provided  by  the  by-laws.  The  di- 
rectors shall  hold  office  for  one  year  and  un- 
til others  are  chosen  and  qualified  in  their 
stead,  and  may  fill  any  vacancy  In  their 
board  for  the  unexpired  portion  of  the  term. 
•  •  •"  Section  3377  provides  that  at  any 
stockholders'  meeting  "by-laws  may  be  adopt- 
ed, or  the  by-laws  previously  adopted  may  be 
altered  or  repealed.  No  by-law  shall  be 
adopted,  and  no  existing  by-law  shall  be 
amended  or  repealed,  nnless  written  notice  of 
such  proposed  action  shall  have  been  given 
m  the  call  for  the  meeting,  at  which  such 
adoption,  amendment  or  repeal  is  to  be  acted 
upon." 

The  plaintiff  company  is  a  private  business 
coi];)oratlon,  voluntarily  formed  under  an  act 


of  the  Legislature,  for  the  pecnnlary  profit  of 
Its  stockholders,  the  contract  of  membership 
in  wlilch  Is  In  many  respects  similar  to  that 
existing  between  the  members  of  commercial 
partnerships  (Pratt  v.  Pratt,  Bead  &  Co.,  33 
Conu.  44^-450),  and  to  the  management  of 
the  affairs  of  which,  and  to  the  appointment 
of  Its  directors  and  agents,  the  rules  and 
principles  regulating  the  government  and 
election  of  ofiicera  of  public  corporatkMis,  be- 
tween whose  corporators  no  such  contractu- 
tal  relation  exists,  have  little  application. 
State  V.  Tudor,  5  Day,  829-^35,  6  Am.  Dec. 
1(12.  The  directors  are  the  agents  of  such  a 
private  corporation,  chosen  by  the  sharehold- 
ers to  carry  out  the  chartered  purposes  of  the 
corporation.  Practically  the  stockholders  are 
the  corporation,  and  there  Is  between  them 
an  Implied  agreement  that  the  majority  shall 
have  "supreme  authority  to  direct  the  policy 
of  the  corporation  in  attaining  its  chartered 
purposes,  and  shall  have  the  power  to  ap- 
point the  astial  managing  agents,  to  whom 
the  Immediate  control  and  direction  of  the 
company's  business  is  delegated."  1  Mora- 
wetz,  Corp.  {(  S4-474-615-616.  But  anch 
power  of  the  majority  does  not  enable  them 
to  directly  overrule  or  control  the  action  of 
a  majority  of  the  board  of  directors,  acting 
within  the  discretionary  powers  intrusted  to 
them  as  agents  of  the  corporation.  It  can 
only  be  exercised  by  the  legitimate  methods 
pointed  out  by  the  by-laws  or  charter  of  the 
association,  or  the  statute  law  under  which 
it  Is  organized.  Such  control  over  the  policy 
of  the  company  and  the  management  of  its 
property  is  generally  properly  and  lawfully 
exercised  by  a  majority  of  the  stockholders, 
through  the  power  given  them  by  charter  or 
statute  to  enact  by-laws  and  to  determine,  by 
removal  and  appointment,  the  persons,  and 
the  number  of  persons,  usually  within  cer- 
tain limits,  who  shall  act  as  the  directors  and 
agents  of  the  corporation.  H  Thomp.  Corp.  | 
3972. 

Under  the  present  by-laws  the  annual 
meeting  for  the  election  of  directors  is  to 
be  held  in  November,  and  the  board  of  di- 
rectors consists  of  three  members.  But  nn- 
der  the  statute  the  stockholders  may  by 
by-laws  fix  the  time  when  directors  shall  be 
annually  chosen,  may  alter  or  repeal  by-laws 
previously  adopted,  and  may  appoint  more 
than  three  directors.  By  a  proper  vse  of 
their  power  to  fix  the  time  for  the  election 
of  directors,  the  stockholders,  by  altering  the 
by-laws,  may  undoubtedly  change  the  date 
of  the  anutial  meeting,  and  such  a  change 
would  necessarily  require  the  next  election 
of  directors  to  be  held  either  within  or  after 
a  year  from  the  last  previous  election.  It 
may  well  be  doubted  whether,  under  our 
statute,  by  changing  the  date  of  the  an- 
nual meeting  to  a  date  considerably  within 
a  year  from  that  now  fixed,  the  defendants 
could  shorten  the  terms  of  any  of  the  pres- 
ent directors,  by  appointing,  on  said  changed 
date,  other  persons  to  fill  their  places.    But 
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that  qoestloii  is  not  before  na,  since  the 
statement,  both  in  tbe  call  tor  the  meeting 
and  In  the  complaint,  is  only  that  the  two 
additional  directors,  and  not  successors  to 
the  present  directors,  are  to  be  appointed  at 
tlie  meeting  called. 

It  would  be  competent  for  a  majority  of 
the  stockholders  at  a  special  meeting  to 
amend  the  by-laws,  so  as  to  Increase  the 
ntmibcr  of  directors  from  three  to  five,  and 
upon  the  adoption  of  such  an  amendment 
they  would  be  entitled  to  hare  the  addition- 
al directors  immediately  appointed.  If  the 
exigencies  of  the  company's  business,  or  the 
inability  or  nnwillinguess  of  its  directors 
to  properly  care  for  the  property  or  inter- 
ests of  the  shareholders,  requires  an  immedi- 
ate Increase  of  the  number  of  directors, 
there  seems  to  be  no  good  reason  why  the 
stockholders  should  be  compelled  to  submit 
to  the  control  of  their  three  present  agents 
until  the  expiration  of  the  terms  for  which 
tbey  were  appointed,  nor  does  the  statute 
require  them  to  do  so.  In  re  A.  A.  Grlf- 
flog  Iron  Co.,  63  N.  J.  Law,  168,  41  Atl.  931. 

If  the  by-laws  should  be  amended,  so  as 
to  Increape  the  number  of  directors  from 
three  to  five,  and  to  change  the  date  of 
tbe  annual  meeting  to  a  date  earlier  than 
Koveml>er  26th,  and  thereupon  the  two  ad- 
ditional directors  should  be  immediately  ap- 
pointed for  one  year,  the  present  directors, 
as  well  as  those  newly  appointed,  would  hold 
oiBce,  as  the  statute  proTides,  for  one  year, 
and  until  others  are  chosen  and  qualified 
in  their  stead,  and  such  action  would  not 
conflict  with  tlie  real  purpose  of  the  re- 
quirement of  the  statute  that  directors  shall 
be  chosen  annually.  But  it  seems  doubtful 
whether  the  proylslons  of  the  statute  requir- 
ing directors  to  be  chosen  annually,  and  for 
the  term  of  one  year,  were  intended  to  apply 
to  those  who  might  be  apitointed  upon  an 
Increase  of  tlie  number  of  directors  by  an 
amendment  of  tbe  by-laws  at  a  special  meet- 
ing, and  whether,  without  changing  the  date 
of  the  annual  meeting,  such  additional  direct- 
ors might  not  be  Immediately  appointed,  to 
bold  office  until  the  time  of  the  next  annual 
meeting.  In  re  A.  A.  Oriffing  Iron  Co.,  su- 
pra. We  do  not  deem  it  necessary  to  decide 
that  question,  as  we  understand  the  defend- 
ants propose  to  change  the  date  of  the  'an- 
nual meeting  and  to  elect  the  new  directors 
for  the  term  of  one  year. 

Upon  an  increase  of  the  number  of  di- 
rectors It  would  become  the  right  and  duty 
of  the  stockholders  to  choose  the  additional 
directors.  The  words  of  the  statute  empow- 
ering the  directors  to  "fill  any  vacancy  In 
tbe  board  for  the  unexpired  portion  of  the 
term"  are  Inapplicable  to  newly  created  dl- 
tvctorsblps,  and  would  not  authorize  the 
present  directors  to  appoint  the  new  members 
of  the  enlarged  board.  While  the  word  "va- 
cancy" may  sometimes  fitly  describe  the 
condition  of  an  office  which  lias  never  been 
filled,  yet,  when  read  with  the  other  words 
.    66  A^12 


of  the  sentence,  we  think  such  meaning  can- 
not properly  be  given  to  that  word  as  here 
used.  The  words,  "for  tbe  unexpired  por- 
tion of  the  term,"  clearly  indicate  that  the 
directors  may  appoint,  not  for  a  full  term, 
but  for  the  remainder  of  a  term  which  has 
been  partly  filled  by  another.  In  re  A.  A. 
Gridlug  Iron  Co.,   supra. 

The  failure  to  state  more  particularly  in 
the  call  for  the  special  meeting  that  It  was 
the  purpose  to  amend  the  by-laws  by  chan- 
ging the  date  of  the  annual  meeting  would 
not  be  a  sufficient  reason  for  granting  the 
injunction  prayed  for,  since  an  insufficiency. 
of  the  notice  would  not  prevent  the  making 
of  the  proposed  change,  all  the  stockholders 
being  present  and  voting  (Handley  v.  Stutz, 
189  U.  S.  417,  11  Sup.  Ct  117,  84  L.  BJd.  706), 
and  since  a  proper  notice  of  another  meeting 
may  now  be  given. 

The  court  of  common  pleas  is  advised  to 
sustain  the  demurrer  and  render  Judgment 
for  the  defendants.  In  this  opinion  the  other 
Judges  coucurred. 


(7S  Conn.  6S0) 

VINCBNT  V.  MUTUAL  RESERVB  FUND 

LIFE  ASS'N. 

(Supreme  Court  of  Errors  ot  Connecticut.    June 

10,  1903.) 

WRIT  OF  KRROR— BOND  TO  PB08BCUTB-SUF- 

FICIBNCY— FLBADINQ— AUBNDMBNT— 

FAILURE  TO  CLAIU  DAMA0E8. 

1.  Under  Gen.  St  1902,  I  821,  providing  that 
the  anthorlty  signing  a  writ  of  error  shaTl,  be- 
fore its  issue,  take  good  and  sufficient  bond 
with  rarety  that  the  plaintiff  in  error  shall 
prosecute  his  suit  to  effect,  the  certificate  of  the 
giving  of  the  security  is  not  defective  because 
deuoniinating  such  security  a  "recognizance," 
instead  of  a  "bond." 

2.  A  writ  of  error  was  indorsed  with  a  mem- 
orandum to  the  effect  that  "C.  H.  is  recognized 
in  the  sum  of  |50  to  prosecute."  Held,  that 
such  memorandum  imported  that  plaintiff  in  er- 
ror was  the  principal,  and  C.  H.  tbe  surety, 
and  was  a  sufflcient  bond,  within  the  statute. 

3.  Where  a  writ  contains  no  ad  damnum 
clause,  or  other  formal  claim  for  damages,  the 
court  nevertheless  has  jurisdiction  to  allow 
such  a  clause  to  be  inserted  by  amendment,  un- 
der Gen.  St.  1002,  |  643,  providing  that  when- 
ever, in  any  civil  action,  the  claim  for  dam- 
ages shall  be  so  stated  that  the  court  has  no 
lurisdiction,  such  court  may  allow  the  writ  to 
be  amended. 

Error  from  Superior  Court,  New  Haven 
County;  Balph  Wheeler,  Judge. 

Action  by  Mary  Vincent  against  the  Mu- 
tual Reserve  Fund  Life  Association.  Order 
erasing  the  cause  from  the  docket,  and  plain- 
tiff  brings  error.    Reversed. 

In  this  court  tbe  defendant  In  error  filed  a 
plea  In  abatement  of  the  writ  on  the  gronnd 
that  no  bond  with  surety  for  the  prosecution 
of  the  writ  had  been  taken  at  the  time  the 
writ  was  issued,  to  which  plea  the  plaintiff 
demurred.  By  consent  the  case  was  heard 
at  the  same  time  upon  the  demurrer  and  up- 
on the  merits.    Demurrer  sustained  and  plea 

1 1.  Sm  Flcadlnc,  voL  U,  Cent  Sl^  |  7SL 
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in  abatement  overruled.  Upon  tbe  merits, 
error  order  of- erasure  reversed,  and  cause  re- 
manded.   The  case  is  stated  in  tbe  opinion. 

Charles  S.  Hamilton,  for  plaintiff  in  error. 
James  H.  Webb,  for  defendant  in  error. 

TORRANCB,  C.  3.  The  demurrer  to  the 
plea  In  abatement  will  be  first  considered. 
The  only  entry  upon  the  record  with  regard 
to  the  taking  of  a  bond  for  the  prosecution  of 
the  writ  of  error  was  the  following  memoran- 
dum on  the  writ:  "Charles  S.  Hamilton,  of 
New  Haven,  is  recognized  in  the  sum  of  $30 
to  prosecute."  The  statute  (section  821,  Gen. 
St.  1902)  provides  that  the  authority  signing 
a  writ  of  error  "shall  before  its  Issue  take 
good  and  sufficient  bond  with  surety,  that  the 
plaintiff  in  error  shall  prosecute  his  salt  to 
effect  and  answer  all  damages  If  he  fall  to 
make  his  plea  good."  The  plea  in  abatement 
alleges.  In  substance,  that,  when  the  writ  of 
error  In  this  case  was  Issued,  no  bond  was 
taken,  other  than  such  a  bond  as  is  indicated 
by  tbe  certificate  or  memorandum  in  relation 
to  that  matter  noted  upon  the  writ,  and  that 
such  a  bond  does  not  comply  with  the  require- 
ments of  the  statute.  The  ground  of  the  de- 
murrer is.  In  substance,  that  the  plea  admits 
the  truth  of  the  facts  stated  in  the  certificate 
or  memorandnm,  and  that  in  so  doing  the 
plea  admits  that  a  proper  recognizance,  and 
therefore  a  proper  bond,  was  taken  when  the 
writ  issued.  The  decision  of  the  question 
presented  by  the  demurrer  turns  upon  the 
construction  of  the  certificate.  The  certifi- 
cate states,  not  that  a  bond,  but  only  that  a 
recognizance,  was  taken;  but  a  recognizance 
is  a  bond,  within  the  meaning  of  the  section 
of  the  statute  above  recited.  New  Haven  v. 
Rogers,  32  Conn.  221;  Lovejoy  v.  Isbell,  70 
Conn.  .557.  40  Atl.  531.  The  plaintiff  in  error 
contends  that  the  certificate  imports  that  a 
bond  with  surety  was  given,  while  the  de- 
fendant in  error  contends  that  its  import  Is 
that  a  bond  without  surety  was  given;  so 
that  the  only  dispute  between  the  parties  is 
whether  the  certificate  imports  that  the  bond 
given  was  with  or  without  surety.  The  cer- 
tiflcate  is  In  the  form  permitted  by  statute 
-to  be  used,  in  writs  of  summons  or  attach- 
ment, where  a  bond  for  prosecution  is  re- 
quired by  statute,  for  noting  the  fact  that 
such  a  bond  has  been  taken.  In  such  writs 
the  fact  that  such  a  bond  was  taken  may  be 
noted  on  the  writ  in  the  statutory  form,  "or 
in  words  to  that  effect."  Section  713,  Gen. 
St.  1902. '  In  such  writs,  under  certain  cir- 
cumstances, the  recognizance  required  is  ei- 
ther (1)  that  of  the  plaintiff,  as  principal, 
with  some  substantial  inliabitant  of  the  state 
as  surety;  or  (2)  that  of  some  substantial 
Inhabitant  of  tbe  state  alone  (section  714, 
Gen.  St.  1902);  and  the  statutory  form  of 
noting  upon  the  writ  the  fact  that  a  recog- 
nizance was  taken  Imports  that  one  or  the 
other  of  these  forms  of  recognizance  was 
used,  but  .does  not  Indicate  which  was  In 


fact  used.  Such  a  certificate  is  at  least  pri' 
ma  fade  evidence,  and,  when  the  facts  stat- 
ed in  it  are  admitted.  Is  conclusive  evi- 
dence, that  a  recognizance  In  one  or  the  oth- 
er of  these  forms  was  taken;  and  the  sbort 
certificate  may  be  expanded  Into  the  full 
and  formal  recognizance  of  the  form  ac- 
tually taken,  whenever  It  becomes  necessary 
to  do  so.  Watson  v.  Watson,  9  Conn.  141- 
145,  23  Am.  Dec.  324;  Gregory  v.  Sherman, 
44  Conn.  466;  Bradley  v.  VaU,  48  Conn.  375. 
Where  our  statutes  merely  require  that  a 
bond  for  prosecution  shall  be  taken  on  the 
issue  of  a  writ  of  any  kind,  it  has  never  been 
the  practice  to  set  out  the  bond  in  the  writ 
It  has  always  been  deemed  sufficient  to  note 
briefiy  upon  the  vrrit  the  fact  that  such  a 
bond  had  been  taken.  Hosmer,  C.  J.,  in  Wat- 
son V.  Watson,  9  Conn.  141-145,  23  Am.  Dec. 
324.  This  practice  has  been  followed  in 
cases  of  writs  of  error,  as  may  be  seen  from 
the  many  cases  of  that  Idnd  scattered  through 
our  Reports,  one  example  of  wtilch  is  seen 
In  the  case  of  Riply  v.  Mercliants'  National 
Bank,  41  Conn.  187. 

We  will  assume,  without  deciding,  that  a 
writ  of  error  Is  not  a  writ  of  summons  or  at- 
tachment, within  the  meaning  of  the  statute 
(section  715,  Gen.  St  1902).  Upon  that  as- 
sumption, no  statutory  form,  permissive  or 
otherwise,  for  noting  upon  the  vn^t  of  error 
the  fact  tliat  a  bond  was  taken,  exists;  but 
the  general  practice  In  such  cases  has  been 
to  follow  the  form  used  for  that  purpose  In 
cases  of  writs  of  summons  and  attachment. 
Where  that  is  done,  as  In  the  case  at  bar,  we 
think  the  certificate  should  receive  the  same 
construction  as  if  it  were  contained  In  a  writ 
of  summons  or  attachment. 

In  this  view  of  the  matter,  the  certificate 
here  In  question  Imports  either  (1)  that  tbe 
plaintiff,  as  principal,  and  some  substantial 
Inhabitant  of  this  state  as  surety,  became 
bound;  or  (2)  that  some  substantial  inhabit- 
ant of  the  state  alone  became  bound.  If  the 
recognizance  actually  was  In  the  first  of  the 
above  forms,-  then  it  is  clear  that  It  fully 
compiled  with  the  statute  (section  821,  Gen. 
St.  1902)  requiring  a  bond  with  surety  to  be 
taken  on  the  issue  of  the  writ  of  error. 

It  remains  to  determine  whether,  if  the 
recognizance  noted  was  taken  in  the  sec- 
ond of  the  above  forms,  it  would  be,  equally 
with  tbe  first,  a  compliance  with  the  stat- 
ute. The  certificate  shows  that  the  re- 
cognizance was  entered  Into  by  an  Inhab- 
itant of  this  state,  and  one  not  a  party  to 
the  suit,  and  no  question  is  made  about  his 
being  a  substantial  Inhabitant.  The  certif- 
icate, upon  this  view  of  it,  imports  that  a 
substantial  Inhabitant  of  this  state  entered 
Into  a  bond  for  the  prosecution  of  the  writ 
of  error;  and  this  means  that,  in  effect,  the 
plaintiff  In  error  Is  the  principal  in  that  re- 
cognizance, and  that  the  substantial  inhab- 
itant Is  a  surety.  "In  1875  the  Legislature 
X)assed  the  act  which  now  enables  a  bond 
for  costs  to  be  given  either  by  the  plaintiff 
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with  Bnrety,  or  by  the  surety  without  the 
plaintiff,  rub.  Acts  1875,  p.  24,  c.  42.  The 
effect  of  this  act  was  to  treat  a  bond  by  the 
surety  as  the  equivalent  of  a  bond  by  the 
plaintiff  with  surety."  Lovejoy  v.  Isbell, 
70  Oonn.  557-560,  40  Ati.  631.  The  bond 
for  prosecution  of  a  writ  of  error,  taken  in 
cither  of  the  forms  aforesaid,  furnishes  the 
defendant  In  error  substantially  the  same  se- 
curity, and  the  difference  between  them  Is 
practically  of  no  importance. 

We  think  the  certificate  In  the  case  at  bar, 
in  either  of  these  two  views  of  it.  Imports,  In 
legal  effect,  that  such  a  bond  with  surety 
was  taken  when  the  writ  was  Issued  as  the 
law  requires,  and  that  consequently  the  de- 
murrer to  the  plea  In  abatement  must  be 
sustained,  and  the  plea  overruled. 

Upon  the  merits  of  the  case  at  bar  the 
principal  question  Is  whether  the  court  be- 
low erred  In  holding  that  it  had  no  Juris- 
diction of  a  certain  cause  brought  before  it 
by  the  plaintiff  In  error  against  the  defend- 
ant in  error.  It  appears  from  the  record 
that  said  cause  was  brought  before  the  su- 
perior court  In  New  Haven  county  in  April, 
1001.  The  complaint  in  that  case  alleged  In 
substance  (1)  that  the  defendant  therein  was 
a  life  insurance  company  duly  empowered  to 
issue  the  life  tnsiurance  policy  set  out  in 
the  complaint;  (2)  that  in  February,  1901, 
the  defendant  In  consideration  of  certain 
sums  of  money  as  premiums  paid  and  agreed 
to  be  paid  by  the  plaintiff  to  the  defendant, 
made  and  delivered  to  the  plaintiff  its  policy 
of  insurance  upon  the  life  of  one  Ann  Mur- 
phy, the  mother  of  the  plaintiff,  thereby  in- 
suring the  life  of  Ann  Murphy  in  the  sum  of 
$1,000,  payable  to  the  plaintiff,  under  the 
conditions  set  forth  in  the  policy;  (8)  that 
said  Ann  Murphy,  while  said  policy  was  in 
full  force,  died  in  March,  1900;  (4)  that  the 
plaintiff  and  Ann  Murphy  had  fulfilled  all  the 
conditions  of  said  policy  on  their  pHrc  to 
be  kept  and  performed,  and  that  due  proof 
of  said  death  had,  heen  made  according  to 
the  requirements  of  the  policy;  (5)  that  the 
amount  of  said  insurance  had  not  been  paid. 
The  complaint  contained  no  formal  claim  for 
damages,  nor  any  clause  whatsoever  com- 
monly known  as  the  "ad  damnum  clause." 
Within  the  proper  time  the  defendant  In 
■aid  cause  filed  in  the  court  below  a  plea 
to  the  jurisdiction,  and  also  a  motion  to 
erase  the  cause  from  the  docket,  both  based 
open  the  want  of  any  claim  for  damages  or 
ad  damnum  clause  in  the  complaint.  On  the 
next  day  after  said  plea  and  motion  were 
died,  and  within  30  days  after  the  return 
day,  the  plaintiff  filed  an  amendment  to  her 
complaint,  in  which,  after  the  last  paragraph 
of  the  complaint,  she  inserted  the  following: 
"The  plaintiff  claims  fifteen  hundred  dol- 
lars (11,500)  damages."  On  motion  the  court 
expunged  this  amendment,  and  then  erased 
the  case  from  the  docket,  on  the  ground  that, 
for  want  of  a  claim  for  damages  In  the  com- 
plaint, the  court  bad  no  jurisdiction  of  the 


cause,  and  no  power  to  allow  the  amendment 
offered.  In  so  doing  the  court  below  im- 
doubtedly,  and  naturally  enough,  felt  bound 
by  the  decision  in  the  case  of  Deveaa  ▼. 
Skidmore,  47  Oonn.  19,  and  other  cases  of 
that  kind  in  our  Reports.  We  think,  how- 
ever, that  the  case  at  bar,  upon  the  point 
now  in  question,  cannot  be  distinguished 
from  the  case  of  Sanford  v.  Bacon,  75  Conn. 
— ,  54  Atl.  204,  recently  decided  by  this  court, 
and  that  the  decision  in  that  case  must  gov- 
ern in  this.  In  tliat  case  the  complaint  as- 
serted that  the  plaintiff  made  a  claim,  but  it 
failed  to  state  the  thing  claimed.  The  claim, 
as  stated,  was  in  effect  no  claim.  The  plain- 
tiff, in  effect,  demanded  nothing,  because  he 
failed  to  state  what  he  demanded.  In  cases 
where  Jurisdiction  does  or  may  depend  upon 
the  amount  stated  In'  the  claim  or  ad  dam- 
num, there  is  no  difference  between  falling 
to  state  wliat  you  claim,  and  making  no  claim 
at  all.  The  effect  Is  the  same,  for  all  prac- 
tical purposes.  The  facts  in  the  case  at 
bar  upon  the  point  now  under  consideratiou 
are  substantially  like  the  facts  In,  Sanford  v. 
Bacou,  supra.  In  that  case  we  held  that  the 
law  as  enunciated  in  Deveaa  v.  Skidmore 
was  essentially  changed  by  the  statute;  that 
the  statute  (section  843,  Gen.  St  1902)  ap- 
plied to  cases  where  no  claim  is  stated,  as 
well  as  to  cases  where  a  sum  below  or  above 
the  Jurisdictional  limit  of  the  court  Is  claim- 
ed as  damages;  and  that  under  this  statute 
the  court  had  power  to  allow  the  writ  or 
complaint  to  be  amended  so  as  to  bring  the 
cause  within  the  jurisdiction  of  the  court. 
If  the  writ  might  have  been  drawn  originally 
as  so  amended.  For  the  reasons  given  in 
that  case,  we  think  the  court  below,  in  not 
allowing  the  amendment  offered,  and  In 
ordering  the  cause  erased  from  the  docket, 
committed  an  error,  for  which  said  order 
must  be  reversed.  The  demurrer  to  the  plea 
In  abatement  Is  sustained,  and  the  plea  Is 
overruled. 

There  Is  error.  The  order  erasing  the 
cause  from  the  docket  of  the  superior  court 
Is  reversed,  and  the  cause  remanded  to  that 
court,  to  be  proceeded  with  In  the  manner - 
provided  by  law.  The-  other  Judges  con- 
curred. 


(MFb.  «0) 

WARWICK  IRON  ft  STEBL  CO.  ▼.  Me- 
KE3AQ. 

(Supreme  Court  of  Pennsylvania.    May  4, 
1903.) 

AFFBAIi-DIBMISSAL-DIlFBCTIVB  PAPER 
BOOKS. 

1.  Where  the  paper  book  shows  that  the  pro- 
ceedings below  were  on  a  case  stated,  but  con- 
tains no  docket  entry,  and  no  judgment  or  as- 
signment of  error,  the  appeal  will  be  dismissed. 

Appeal  from  Ckturt  of  Common  Pleas,  Phil- 
adelphia (bounty. 

Action  by  the  Warwick  Iron  ft  Steel  C!om- 
pany  against  Wallace  McKeag.     Judgment 
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for  plaintiff,  and  defendant  appeals.    Appeal 
quashed. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MESTBEZAX,  and  POTTER,  JJ. 

Harry  E.  Kotan,  for  appellant  Loula  L. 
Tafel,  for  appellee. 

BROWN,  J.  When  this  case  was  called  for 
argument,  we  directed  attention  to  the  In- 
sufficiency of  appellant's  paper  book,  and  on 
that  account  were  inclined  to  quash  the  ap- 
peal. We  heard  argument,  however;  think- 
ing that,  deficient  as  the  paper  book  was,  we 
might  be  able  to  gather  from  It  whatever 
would  be  needed  to  enable  us  to  properly 
dispose  of  the  appeal.  This  we  have  not 
been  able  to  do.  The  Judgment  of  the  court 
below  Is  not  given,  nor  can  we  gather  from 
appellant's  argument,  except  by  Inference, 
what  It  was.  There  is  not  a  single  reference 
to  It  In  the  argument  There  is  no  assign- 
ment of  error,  and  we  do  not  know  of  what 
the  appellant  complains.  No  docket  entries 
are  printed,  and,  If  a  Judgment  was  entered 
by  the  court  below,  we  are  ignorant  of  its 
date,  and  cannot  say  that  the  appeal  was  tak- 
en in  time  to  give  us  Jurisdiction.  If  there 
was  a  Judgment,  the  court  may  have  filed  an 
opinion  to  sustain  its  Judgment:  but  If  so, 
we  know  nothing  of  It  No  Intelligent  report 
could  be  made  of  the  case  from  the  paper 
book. 

Appeal  quashed. 


(205  Pa.  4tl) 

McCLOSKEY  et  nl.  v.  McCLOSKET  et  al. 

(Supreme  Court  of  Penusylvania.    May  4, 

1903.) 

RESCLTINQ    TRnBT— BVIDKNC*— WHAT    OON- 
STITOTKS. 

1.  TTnder  Act  April  22,  1856  (P.  L.  533),  pro- 
viding that  all  creations  of  trusts  in  land  shall 
be  void  unless  in  writing,  but  that  any  convey- 
ance by  which  a  trust  shall  arise  shall  be  ex- 
cepted from  such  prohibition,  does  not  create  a 
trust  by  implication  where  the  trustee  under  a 
trust  created  by  parol  refuses  to  carry  out  his 
agreement. 

2.  Testator  devised  all  his  estate  on  the  death 
■of  his  wife  to  his  daughters.  There  was  no 
evidence  of  aty  fraudulent  representations  by 
-the  daughters  at  the  time  of  the  execution  of 
the  will.  Held,  that  an  alleged  promise  by  the 
daughters,  after  the  execution  of  the  will,  to 
the  testator,  that  after  the  death  of  their  moth- 
■er  they  would  hold  a  portion  of  the  estate  in 
trust  for  their  two  brothers,  who  were  insol- 
vent will  not  be  enforced  in  equity,  such  trust 
being  by  parol,  and  not  within  the  exceptions  of 
Act  April  22,  1866  (P.  L.  833),  as  a  trust  ex 

maleficio. 

Appeal  f^m  Court  of  Common  Pleas, 
Philadelphia  County. 

Bill  by  Charles  B.  McCloskey  and  others 
Against  Annie  C.  McCloskey  and  others  to 
enforce  a  trust  Demurrer  to  bill  sustained, 
and  plaintiffs  appeal.    Affirmed. 

Argued  before  MITCHELL,  DEAN, 
FELL,  BROWN,  MESTRBZAT,  and  POT- 
*rBB,  JJ.  .         . 


Joseph  S.  Goodbread,  for  appellants.  Ellas 
P.  Smithers  and  Forman  ^heppard  PhUUps, 
for  appellees. 

BROWN,  J.  The  trust  which  the  appel- 
lants pray  may  be  declared  as  existing  for 
them  rests  entirely  In  paroL  Their  allega- 
tion Is  that  It  was  created  by  William  Mc- 
Closkey, now  deceased,  who  was  the  father 
of  Charles  B.  McCloskey,  one  of  the  appel- 
lants, and  of  John  McCloskey,  who  died 
since  his  father,  and  whose  widow  and  chil- 
dren are  the  other  appellants.  The  bill  of 
complaint  sets  forth  that  as  John  McClos- 
key and  Charles  B.  McCloskey  had  become 
financially  Involved,  their  father,  the  said 
William  McCloskey,  was  anxious  that  no 
part  of  his  estate  which  might  go  to  them 
after  his  death  should  be  liable  for  their  In- 
debtedness, and  consulted  with  his  wife  and 
children  as  to  the  best  means  to  be  adopted 
by '  him  to  prevent  the  shares  of  the  sons 
from  falling  Into  the  hands  of  an  uncle,  who 
was  their  creditor;  that  as  a  result  of  the 
father's  deliberation  and  consultation  with 
his  wife  and  children,  he  caused  his  will 
to  be  written;  and  that  by  Its  terms,  with 
the  exception  of  two  legacies  of  $500  each, 
the  testator  bequeathed  and  devised  his  en- 
tire estate  to  his  wife,  Catherine  M.  McClos- 
key, for  life,  and  after  her  death  to  his  three 
daughters,  Annie  C,  Sarah  A.,  and  Ellen  B., 
the  appellees.  The  averment  in  the  bill  re- 
lied upon  by  the  appellants  to  establish  the 
trust  in  their  favor  Is  that  the  father,  after 
the  execution  of  his  will.  Informed  and  In- 
structed his  children  that  It  was  so  written 
to  protect  his  sous  against  the  claim  of  their 
uncle,  and  "he  then  and  there  charged  tbe 
defendants,  his  daughters,  the  said  Annie  C. 
McCloskey,  Sarah  A.  McCloskey,  and  Ellen 
B.  McCloskey,  and  his  wife,  Catherine  M. 
McCloskey,  that  after  the  death  of  his  wife, 
the  said  Catherine  M.  McCloskey,  they,  tbe 
said  daughters,  held  two  equal  shares,  or 
two  equal  fifth  parts,  of  his  entire  estate  in 
trust  for  their  brothers,  Charles  B.  McClos- 
key and  John  McCloskey,  notwithstanding 
his  said  will  to  the  contrary."  There  is  a 
further  averment  that  "the  said  Annie  C. 
McCloskey,  Sarah  A.  McCloskey,  and  Ellen 
B.  McCloskey  accepted  the  trust  so  reposed 
In  them  by  their  said  father;  that  from  tbe 
time  of  making  said  will  and  up  to  the  date 
of  the  death  of  their  father,  they  from  time 
to  time  declared  that  they  held  two  equal 
shares,  or  two  equal  fifth  parts,  of  the  estate 
of  their  father,  after  their  mother's  death,  in 
trust  for  their  two  brothers,  the  said  Charles 
B.  McCloskey  and  John  McCloskey,  as  order- 
ed and  directed  by  their  father." 

The  trust  as  set  forth  has  nothing  to  sup- 
port it  except  the  oral  declaration  of  Wil- 
llann  McCloskey,  after  his  will  had  been 
written,  that  he  had  created  it  for  his  sons, 
and  had  charged  bis  daughters  with  the 
execution  of  it.  It  not  only  rests  in  parol, 
but  Is  an  express  one,. and  thosie  w)io.wou^ 
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hare  It  enforced  are  confronted  wltb  tbe 
act  of  April  22,  1866  (P.  L.  633),  the  fourth 
section  of  which  Is  "that  all  declarations 
or  creations  of  tmsts  or  confidences  of  any 
lands,  tenements  or  hereditaments,  and  all 
grants  and  assignments  thereof  shall  be 
manifested  by  writing,  signed  by  the  party 
holding  the  title  thereof,  or  by  his  last  will 
In  writing,  or  else  to  be  void;  provided,  that 
where  any  conveyance  shall  be  made  of  any 
lands  or  tenements  by  which  a  trust  or  con- 
Mence  shall  or  may  arise  or  result  by  Im- 
plication or  construction  of  law,  or  be  trans- 
ferred or  extinguished  by  act  or  operation 
of  law,  then  and  In  every  such  case  such 
trust  or  confidence  shall  be  of  the  like  force 
and  efTect  as  if  this  act  had  not  been  pass- 
ed," In  the  face  of  the  foregoing  provision, 
tbe  trust  In  this  case,  as  averred  in  the  bill, 
cannot  stand.  "The  plain  meanUg  of  this 
enactment  is  that  a  trust  in  land  can  now 
be  proved  in  no  other  way  than  by  writ- 
ing."   Bamet  v.   Dougherty,   32   Pa.   371. 

Though  the  trust  Is  set  forth  as  an  Ex- 
press one,  created  by  parol,  the  applicants 
se^  to  avoid  the  effect  of  the  act  of  1886 
on  tbe  ground  that  a  trust  has  resulted  to 
them  from  tbe  fraud  of  the  appellees,  and 
is  therefore  within  the  exception  of  the  act. 
Bnt  the  only  misconduct  charged  is  that  the 
appellees  now  refuse  to  recognize  the  trust, 
and  that,  notwithstanding,  their  promise  to 
be  bound  by  it,  they  now  declare  they  will 
not  regard  It  This  Is  not  enough  to  take 
the  case  out  of  the  plain  words  of  the  stat- 
ute. If  no  valid  trust  was  created  in  the 
first  instance  by  William  McCloskey  because 
he  did  not  declare  It  In  writing,  there  are 
no  trustees  to  be  bound  by  their  promises, 
nor  any  cestuls  que  trustent  to  be  protected. 
The  statute  of  frauds  would  soon  become  a 
dead  letter  tf  the  mere  broken  promise  of 
a  tmstee,  under  a  trust  created  by  parol, 
■who  had  agreed  to  carry  It  out,  should, 
without  more,  be  held  suflldent  to  create  a 
trust  by  implication  within  the  exception  of 
the  act  It  is  only  when  a  trustee  refuses 
to  perform  or  recognize  a  trust  that  courts 
are  asked  to  declare  its  existence  as  against 
bim,  and,  if  a  trust  which  has  no  legal  ex- 
istence under  the  statute  can  be  brought  in- 
to being  as  within  the  exception  simply  be- 
cause a  trustee  breaks  his  promise  to  per- 
form, ho  case  will  be  without  the  excep^on. 
"The  statute  of  frauds  would  be  worse  than 
-waste  paper  if  a  breach  of  the  promise  cre- 
ated a  trust  in  the  promisor  which  the  con- 
tract itself  was  InsuflBdent  to  raise."  Kel- 
Inm  et  al.  ▼.  Smith,  88'  Pa.  158.  The  case 
to  within  the  rule  as  laid  down  In  Bamet 
▼.  Dougherty,  32  Pa.  371;  Wllllard  v.  Wil- 
liard,  56  Pa.  119;  Kistier's  Appeal,  73  Pa. 
303:  Bennett  v.  Dollar  Savings  Bank,  87 
Fa.  382;  Batty  v.  HUl,  166  Pa.  344,  .31  Ati. 
128:  and  Martin  ▼.  Baltd,  175  Fa.  640,  34 
Atl.  809--that  where  there  is  nothing  more 
In  the  transaction  than  arises  from  the  vlo> 
lation  of  a-  parol  agreement,  on  the  part  of 


the  aUeged  trustee,  equity  will  not  decree 
a  trust 

There  is  no  averment  in  tbe  bill  that  the 
testator  was  induced  by  tbe  appellees  to  dis- 
pose of  his  estate  as  he  did,  or  that  any 
misrepresentation,  artifice,  or  fraud  was  prac- 
ticed upon  him  by  his  three  daughters,  caus- 
ing him  to  make  them  tbe  devisees  of  prac- 
tically his  whole  estate  opon  the  death  of 
their  mother.  If  there  were  such  an  aver- 
ment, the  demurrer,  of  course,  could  not  be 
sustained;  for,  if  the  devise  was  procured 
under  a  distinct  declaration  or  promise  by 
the  devisees  that  they  would  hold  two-fifths 
of  the  land  In  trust  fbr  the  appellants,  they 
could  not  take  advantage  of  their  own  bad 
faith  and  fraud,  and  there  would  be  a  trust 
to  be  sustained  as  coming  within  the  proviso 
of  the  act  Where  an  absolute  devise  Is  pro- 
cured through  the  promise  of  a  devisee  that 
be  will  hold  it  for  such  uses  and  purposes 
or  for  such  beneficiaries  as  the  testator  may 
designate,  the  breaking  of  the  promise,  with- 
out which  the  devise  would  not  have  been 
made,  is  bad  faith  to  the  testator.  If  such 
promise  be  broken,  the  devisee,  as  the  holder 
of  a  legal  tiOe  procured  by  fraud,  Is  turned 
by  equity  into  a  trustee  ex  maleflcio  of  a 
trust  arishig  out  of  bis  own  had  faith,  and 
not  therefore,  within  the  statute  of  frauds. 
If  he  could  profit  from  his  bad  faith,  that 
statute,  which  is  intended  to  prevent  fraud, 
would  Itself  become  Ijie  instrument'  for  the 
perpetration  of  it  But  unkept  promises,  dec- 
larations, or  misrepresentations  which  will- 
create  trustees  ex  malefido,  must  be  made 
before  or  at  the  time  the  legal  title  is  acquir- 
ed or  the  devise  made;  for  nothing  subse- 
quently said  by  a  grantee  or  devisee  will  turn 
an  estate  that  had  passed  absolutely  from 
the  grantor  or  testator  Into  a  trust  for  oth- 
ers. The  land  of  a  grantor  -or  testator,  who 
alone  can  impress  It  with  a  trust,  never  pass- 
es from  him  so  Impressed,  unless  the  Im- 
press is  in  writing,  or  he  Is  Induced  at  the 
time  of  his  conveyance  or  devise  to  make  It 
by  reliance  upon  the  pledged  faith  of  his 
grantee  or  devisee,  subsequently  broken, 
that  his  express  wishes  will  be  carried  out 

In  construing  the  act  of  1856,  shortiy  after 
Its  passage,  in  Bamet  v.  Dougherty,  supra,  it 
was  said:  "The  fourth  section  of  that  act 
enacts  'that  all  declarations  or  creations  of 
tmsts  or  confidences  of  any  lands,  tene- 
ments, or  hereditaments,  and  all  grants  or 
assignments  thereof  shall  be  manifested  by 
writing,  signed  by  the  party  holding  the  title 
thereof,  or  by  his  last  will  In  writing,  or  else 
to  be  void.'  The  plain  meaning  of  this  en- 
actment Is  that  a  trust  in  latad  can  now  be 
proved  In  no  other  way  than  by  -prrjlOng., 
The  proviso.  Indeed,  excepts  from. Its  opera- 
tion resulting  trusts,'  such  as  tbe  law  lin- 
plles.  A  resulting  trust,  however,'  is  raised 
only  from  fraud  in  obtaining  the  tiOe,  or 
from  payment  of  the  purchase  money  when 
tbe  titie  is  acquired.  Payment  of  the  pvr- 
ehase  money  subsequently  te  not  anfflclent  to- 
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raise  a  legal  Implication  of  a  trust,  as  all  the 
autbotlties  show.  The  defendant's  offer  in 
this  case  was  not  to  show  any  fraud  In  mak- 
ing the  purchase  at  sheriff's  sale,  such  as  to 
constitute  Richards,  or  his  grantee,  Dougher- 
ty, a  trustee  ez  maleflclo.  No  misrepresenta- 
tion, no  mismanagement  of  any  kind,  was 
averred;  none  was  offered  to  be  proved.  Yet 
it  Is  fraud  in  the  purchase  which  makes  the 
holder  of  the  title  a  trustee.  Subsequent 
fraud,  if  any  exist,  no  more  raises  a  trust 
than  does  subsequent  payment  of  the  pur- 
chase money."  The  doctrine,  as  announced 
in  that  case,  that  a  resulting  trust  arises  only 
from  fraud  in  obtaining  the  title,  has  been 
since  repeatedly  applied  to  devises  as  well. 
"That  a  trust  ez  maleflclo  is  not  witliin  the 
prohibition  contained  in  the  seventh  section 
of  the  statute  of  frauds  and  perjuries,  29 
Car.  2,  c.  3,  which  was  adopted  and  enacted 
in  this  state  by  the  fourth  section  of  the  act 
of  April  22,  1856  (P.  L.  533),  has  been  the 
uniform  doctrine  of  the  English  courts.  Hill 
on  Trustees,  69,  and  the  cases  there  cited;  to 
which  may  be  added  Plumer  v.  Reed,  38  Pa. 
46,  and  Beegle  v.  Wentz,  55  Pa.  369  [93  Am. 
Dec.  762],  decided  by  this  court  since  the 
passage  of  the  act  Indeed,  it  is  not  easy 
to  see  how  such  a  trust  ever  could  be  made 
out  except  by  parol  evidence,  and,  if  this  is 
not  competent,  a  statute  made  to  prevent 
frauds  would  become  a  most  potent  Instru- 
ment whereby  to  give  them  success.  That 
this  doctrine  is  applied  to  cases  arising  under 
wills  where  a  person  procures  a  devise  to 
be  made  in  his  favor  on  the  distinct  decla- 
ration or  promise  that  he  will  hold  the  land 
in  trust  either  in  whole  or  In  part  for  an- 
other may  be  eeea  in  the  cases  referred  to 
in  1  Jarmau  on  Wills,  3b6;  1  Story's  Eq- 
uity, i  256."  Church  v.  IJuland,  64  Pa.  432. 
"Bound,  therefore,  as  we  must  be,  by  the 
spirit  and  letter  of  the  statute,  we  can  but 
repeat  what  was  held  as  law  in  the  case  of 
Bamet  v.  Dougherty,  32  Pa.  371,  that  a  re- 
sulting trust  can  only  arise  from  some  fraud- 
ulent act  by  or  through  which  the  title  had 
been  obtained,  or  by  the  payment  of  the 
money  of  the  alleged  use  party  for  the  pur- 
chase of  the  property  at  the  time  when  the 
conveyance  is  made,  and  that  neither  subse- 
quent fraud  nor  subsequent  payment  will 
avail  to  raise  such  a  trust"  Salter  v.  Bird, 
108  Pa.  436. 

As  there  was  no  valid  trust  expressly  de- 
clared in  writing,  as  required  by  the  act  of 
1856,  or  arising  by  Implication,  the  appellees 
were  entitled  to  judgment  on  the  demurrer. 

Judgment  affirmed. 

(206  Fa.  498) 

ABAMSON  V.  SOUDBR. 

(Supreme  Court  of  Pennsylvania.    May  4, 

1903.) 

HARRIED     WOHAN-DEBD— RELEASB      OF 

DOWER— BONA  FIDE  PURCHASER. 
1.  Where  a  wife  and  her  husband  convey  any 
interest  they  may  have  in  the  lands  of  the  hus- 


band's deceased  brother,  the  joinder  of  the  wife 
is  only  for  the  purpose  of  passing  any  inchoate 
right  she  may  have  in  the  lands  of  her  hus- 
band. 

2.  Where  land  is  conveyed  as  collateral  aecn- 
rity  for  an  antecedent  debt  the  grantee  is  not 
a  purchaser  for  value  withm  the  protection  of 
the  recording  act 

Appeal  from  Court  of  Common  Pleaa,  Phil- 
adelphia County;   WiUson,  Judge. 

Action  by  Joseph  Adamson  against  Anna 
M.  Souder.  Judgment  for  defendant  on  spe- 
cial verdict,  and  plaintiff  appeals.    Affirmed. 

The  following  was  the  special  verdict: 

"We  find  the  following  facts: 

"April  13,  1861,  the  West  End  Land   As- 
sociation conveyed  to  Benjamin  K.  Souder, 
inter   alia,    the  premises    described    in    the 
writ,  in  terms  as  therein  set  forth,  by  deed 
recorded  Hay  24,  1862,  in  deed  book  A  C  H, 
No.  49,  page  274.    On  the  same  day  Benja- 
min K.  Souder  made  a  declaration  of  trust 
in  favor  of  Anna  H.  Souder,  in  terms   as 
therein  set  forth,  for  all  the  premises   de- 
scribed in  the  foregoing  deed.    This  declara- 
tion of  trust  was  recorded  October  8,  1894, 
in  deed  book  J  J  C,  No.  12,  page  15.    Benja- 
min K.  Sender  died  April  13,  1877,  intestate, 
leaving  surviving  a  brother,  Joseph  W.  Sou- 
der (husband  of  Anna  M.  Souder),  and  two 
sisters,   Catherine  R.   Souder  and  Margaret 
Manderson.    No  conveyance  by  him  of  the 
premises  described  in  the  writ  was  ever  re- 
corded during  his  lifetime.    Joseph  W.  Sou- 
der and  Anna  M.,  his  wife,  by  deed  dated 
January  24,  1879,  conveyed  to  Catherine  R. 
Souder  all  the  Interest  which  they  or  either 
of  them  had  in  the  lands  of  which  Benjamin 
K.  Souder  died  seised  or  possessed  of,   or 
In  any  way  entitied  to  in  terms  as  therein  set 
forth;    recorded  January  24,.  1879,  in  deed 
book  L  W,  No.   14,  page  93.    Catherine   R. 
Souder  died  October  29,  1886,  leaving  a  will 
dated  June  17,  1886,  as  offered  in  evidence, 
and  letters  of  administration  d.  b.  n.  c.  t  a. 
were   granted   thereon   by  the   register   of 
wills  of  Philadelphia  county  to  Frederick  G. 
ElUott  on  May  6,  1896.    Frederick  G.  Elliott, 
administrator  d.  b.  n.  c.  t  a.  of  Catherine  R. 
Souder,  deceased,  by  deed  dated  October  23, 
1897,  offered  in  evidence,  conveyed  to  Joseph 
Adamson,  the  plaintiff,  all  the  interest  of 
Catherine  R.  Souder  in  the  estate  of  Ben- 
jaml^i  K.  Souder,  deceased,  which  she  ac- 
quhred  under  deed  dated  January  24,  18T9, 
from  Joseph  W.   Souder  and  Anna  M.,  his 
wife,  and  of  which  said  Catherine  R.  Souder 
died  seised,  as  set  forth  in  said  deed.    The 
last-mentioned  deed  was  made  in  pursuance 
of  the  order  of  the  orphans'  court  of  Philadel- 
phia county  in  certain  proceedings,  the  rec- 
ord of  which  was  offered  In  evidence,  en- 
titled "Estate  of  Catherine  R.   Souder,  de- 
ceased.'   On  January  30,  1895,  Albert  B.  Par- 
vin,  substituted  trustee,  conveyed  to  Anna  M. 
Souder,  the  defendant,  the  premises  described 
in  the  writ  as  set  forth  in  said  deed,  which 
said  deed  was  offered  In  evidence,  recorded  in 
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deed  book  J  J  C,  No.  2,  page  644.  On  Jantt- 
ary  25,  1895,  Anna  M.  Sender  presented  her 
petition  to  common  pleae  No.  1,  as  of  Decem- 
ber term.  1894,  No.  1,036,  praying  for  the 
appointment  of  a  substituted  trustee  in  place 
of  Benjamin  K.  Souder,  tben  deceased,  under 
tbe  declaration  of  trust  dated  April  13,  1861, 
from  Benjamin  K.  Souder  to  Anna  M.  Souder. 
Whereupon,  on  January  28,  1895,  tbe  court 
appointed  Albert  B.  Parrln  trustee  to.  suc> 
ceed  Benjamin  K.  Souder,  vltb  like  po-wers 
and  duties,  abore  record  being  ofTered  in 
evidence." 

"If  ooder  tbe  facts  the  court  be  of  the 
opinion  that  the  plaintiff  Is  entitled  to  re- 
cover, tben  we  find  in  favor  of  the  plaintifF, 
and  Judgment  to  be  entered  for  tbe  plaintiff 
But  if  under  these  facts  the  court  be  of  the 
opinion  that  the  plaintiff  is  not  entitled  to  re- 
cover, then  Judgment  to  be  entered  for  the 
defeniaant,  notwithstanding  the  verdict" 

Argued  before  MITCHELL,  DBAN. 
BBOWM.  MESTREZAT,  and  POTTBR,  JJ. 

Samuel  E.  Klrkpatrlck  and  Edgar  J.  Per- 
shing, for  appellant  James  E.  Hood  and 
Reginald  H.  Innes,  for  appellee. 

BROWN,  J.  The  legal  title  to  the  real  es- 
tate in  dispute  was  acquired  by  Benjamin  K. 
Souder  on  April  13,  1861.  On  the  same  day 
he  executed  a  declaration  of  trust  declaring 
that  he  held  the  land  in  trust  for  Anna  M. 
Souder,  the  appellee,  as  It  had  been  paid  for 
with  her  money.  He  died  April  13,  1877, 
intestate,  leaving,  as  his  heirs,  Joseph  W. 
Soudw,  the  husband  of  the  appellee,  and 
two  alters,  Catharine  R.  Sender  and  Mar- 
garet A.  Manderson.  The  declaration  of  trust 
in  favor  of  the  appellee  was  not  recorded  un- 
til October  8,  1894,  and  the  next  year  Albert 
B.  Parvin,  the  trustee  appointed  in  the  place 
of  Benjamin  E.  Souder,  conveyed  the  legal 
title  to  the  premises  to  tbe  equitable  owner. 
On  January  24,  1879,  Joseph  W.  Souder  and 
Anna  M.,  his  wife,  conveyed  unto  Catharine 
R.  Bonder  whatever  interest  they  had  in  tbe 
«)3tate  of  the  said  Benjamin  K.  Souder.  The 
deed  was  general  in  its  terms,  referring  to  no 
particular  property,  but  conveying  the  right 
title,  and  interest  of  the  grantors  in  the  lands 
of  Benjamin  E.  Souder,  wherever  situated. 
It  recites  that  Benjamin  K.  Souder,  having 
been  seised  of  certain  pieces  of  real  estate, 
without  describing  them,  situated  in  the  city 
of  Philadelphia,  died  intestate,  unmarried, 
and  without  issue,  leaving  to  survive  him,  as 
Ilia  only  heirs,  the  said  Joseph  W.  Souder, 
and  two  sisters,  Catharine  R.  Souder  and 
Siargaret  A.  Manderson,  to  whom  his  land 
descended  as  tenants  In  common  under  the 
intestate  laws  of  the  state.  It  is  manifest 
that  what  was  conveyed  to  Catharine  U. 
Souder  by  this  deed  was  simply  the  undivid- 
ed third  interest  of  Joseph  W.  Sender  In 
whatever  real  estate  the  decedent  owned  at 
the  time  of  his  death.  Anna  M.  Souder  had 
acquired  nothing  from  Benjamin  E.  Souder 


under  the  Intestate  laws,  and  she  J9lned  In 
the  deed  of  her  husband  to  his  sister,  aa 
wives  do  dally,  only  for  tbe  purpose  of  i>ass- 
ing  any  inchoate  right  of  dower  that  she 
might  have  had  In  the  land.  She  conveyed 
nothing  that  belonged  to  ber.  It  is  under 
this  deed  that  the  appellant  as  the  vendee  of 
Catharine  R.  Sender's  administrator,  selling 
what  had  been  conveyed  to  her  By  Joseph  W. 
Souder,  claims  title  to  the  premises  in  con- 
troversy. 

To  say  nothing  of  the  absence  of  any  proof 
that  by  tbe  general  terms  of  the  deed  of 
January  24,  1879,  it  was  intended  to  convey 
an  imdivlded  interest  in  the  property  cl&imed 
by  the  appellant  did  he  acquire  any  interest 
in  the  same?  If  Benjamin  E.  Souder  was 
not  the  owner  of  the  land  when  he  died, 
Joseph  inherited  no  Interest  in  it  as  one  of  his 
heirs,  and  consequently  conveyed  nothing  by 
his  deed  to  Catharine.  At  the  time  of  his 
death,  these  two  lots  were  not  of  the  lands 
and  tenemoitB  of  Benjamin.  He  had  pur- 
chased them  with  the  moneys  of  his  sister-in- 
law,  Anna  M.  Souder,  and  had  solemnly  de- 
clared that  the  title  was  in  him  as  her  trus- 
tee. It  is  true  he  had  not  recorded  this  dec- 
laration of  trust  and  a  purchaser  from  him 
or  from  his  heirs  prior  to  October  8,  1894,  for 
value,  and  without  notice  of  the  trust,  would 
have  acquired  title  as  against  Anna  M.  Sou- 
der. But  is  this  appellant  or  was  Catharine 
R.  Souder,  such  a  purchaser?  The  deed  to 
the  latter,  though  absolute  on  its  face,  was 
but  as  collateral  security  for  her  brother's 
antecedent  Indebtedness  to  her.  She  so  un- 
derstood it;  for  by  her  will  she  declares  that, 
when  he  iMdd  her  the  $7,000  be  owed  her^ 
the  consideration  named  in  the  deed— "be  \A 
to  receive  all  the  papers  he  gave  me  as  se- 
curity." The  orphans'  court  found  that  it 
was  but  such  collateral,  and  we  approved  the 
finding.  Sender's  Estate,  169  Fa.  239,  32 
Atl.  417.  Tbe  sister,  therefore,  was  not  a 
purchaser  for  value  within  the 'protection  of 
the  recording  act.  Ashton's  Appeal,  73  Pa. 
163;  Pratt's  Appeal,  77  Pa.  378;  CaUendar 
V.  Eelly,  190  Pa.  455, 42  AtL  957.  She  parted 
with  nothing  to  induce  her  brother  to  make 
the  conveyance  to  her.  Nothing  passed  from 
her  to  him  for  It  As  additional  security  to 
herself,  she  took  only  what  he  had  to  give, 
and,  as  no  Interest  in  these  lots  had  ever 
passed  to  him  as  heir  of  his  brother— because 
the  latter  had  not  died  seised  of  tbem^he,  in 
turn,  could  convey  no  interest  in  them  to  his 
sister.  If  she  had  been  a  purchaser  from 
him  for  value,  without  notice  of  an  outstand- 
ing title  in  another,  bis  apparent  title  would 
have  become  real  In  her,  to  be  absolutely  pro- 
tected by  the  recording  act  against  any  im- 
recorded  one. 

At  tbe  time  the  plaintiff  below  acquired 
the  title  to  the  estate  upon  which  he  relies 
for  the  recovery  of  at  least  an  undivided 
third  of  the  land  claimed  by  the  appellee,  the 
declaration  of  trust  In  her  favor  had  been  on 
record  for  more  than  three  years,  and,  when 
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be  becapie  the  purchaser  at  the  orphans' 
court  sale  of  what  Catharine  R.  Bonder  had 
acquired  from  Joseph,  he  could  have  learned, 
from  an  examination  of  the  record,  before  he 
made  his  bid,  that  the  Interest  which  had 
been  conveyed  to  ho:  was  collateral  security 
for  a  prior  Indebtedness;  and  the  deed  which 
he  finally  accepted,  and  which  he  now  pro- 
duces as  the  evidence  of  his  title,  notified  him 
that  the  conveyance  from  Joseph  to  Catharine 
"was  made  to  the  said  Catharine  R.  Souder 
as  collateral  security  for  the  payment  of  a 
debt  of  $7,000  which  said  Joseph  W.  Souder 
owed  the  said  Catharine  R.  Souder,  and 
which  was  owing  to  her  by  him  at  the  time 
of  her  decease." 

The  contention  of  the  appellant  Is  twofold: 
To  his  claim  for  the  whole  of  the  land  as  the 
grantee  of  Anna  M.  Souder,  the  answer  is 
that  she,  by  the  deed  of  her  hndband  of  Jan- 
vary  24,  1879,  conveyed  nothing  that  belong- 
ed to  her;  and  to  his  reply  that  he  ought  then 
to  have  at  least  an  imdlvlded  third,  because 
the  declaration  of  trust  was  not  recorded,  the 
rejoinder  is  that  neitlier  he  nor  his  grantor 
was  a  purchaser  for  value,  and  he  purchased 
with  full  notice,  not  only  that  Catharine  R. 
Sender  had  not  been  a  purchaser  for  value, 
but  that  the  conveyance  to  ber  was  bat  aa 
collateral  security. 

Judgment  alBrmed. 

(206  Pa.  5S4) 

I/ARKIN8  T.  LINDSAY, 
(Supreme  Court  of  Pennsylvania.    May  4, 
1908.) 
RBS  JCDIO&TA 
1.  In  an  action  for  breach  of  covenant  to  ex- 
change lands,  the  contract  provided  that  the 
title  was  to  be  clear  of  liens,  marketable,  and 
insarable.    Before  action  brought  plaintiff  had 
filed  a  bill  for  specific  performance  of  the  same 
covenant,  which  was  dismissed  on  the  ground 
that  plaintiff's  title  was  not  marketable.    Held, 
that  the  question  of  marketable  title  was  res 
judicata. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  John  Larklns  against  Daniel  S. 
Lindsay.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Argued  before  MITCHELL,  DBAN,  FKLI^ 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

David  LavlB,  for  appellant  Alex.  Simp- 
iM>ii,  Jr.,  for  appellee^ 

PER  ODIIIAM.  A  decree  in  equity  Is  not, 
like  a  Judgment  at  law,  necessarily  conclu- 
sive as  to  every  matter  which  either  was  or 
might  have  been  Involved  In  the  decision. 
Regard  most  be  had  to  the  reasons  of  the 
chancellor,  as  well  as  to  his  decree;  for,  to 
take  the  most  obvious  Illustration,  the  case 
may  have  been  disposed  of  on  grounds  of 
adequate  remedy  at  law,  or  other  reasons 
not  Involving  the  merits.  Bnt  where  the 
merits,  or  any  facts  material  to  the  final 
determination  of  the  controversy,  have  been 


considered  and  passed  on,  the  matter  Is  am 
much  tea  adjudlcata  as  It  would  be  by  ■ 
Judgment  at  law. 

This  action  Is  for  breach  of  covenant  to 
exchange  lands.  The  covenant  sned  on  pro- 
vided that  "the  tlOes  in  both  cases  [are] 
to  be  clear  of  all  liens,  marketable,  and.  In- 
surable," etc.  In  1896  a  bill  was  filed  by 
the  present  plaintiff  for  specific  performance 
of  the  same  covenant,  and  after  hearing  on 
the  merits  was  dismissed,  on  the  ground  tliat 
plaintlfTs  title  was  not  marketable.  This 
was  a  final  adjudication  of  that  question 
between  these  parties.  The  court  was  tliere- 
fore  right  in  directlns  a  Terdict  for  the  de- 
fendant. 

Judgment  affirmed. 


(4  Pea.  aSS) 
LANE  et  aL  T.  LANE. 
(Supreme  C!<inrt  of  Delaware.    June  16,  1903.) 

WILLS-POWBK  OF  APPOINTMENT-BXBCO- 
TION— CONFLICT  OF  LAWS. 

1.  The  law  of  the  domicile  of  the  testator 
governs,  as  against  the  law  of  the  domicile  of 
the  person  to  whom  he  gives  by  will  a  power 
of  appointment,  in  determining  whether  tbe 
donee's  will  is  an  execution  of  the  power. 

2.  A  will  of  a  testator  domiciled  in  Pennsyl- 
vania, disposing  of  all  his  "estate,  real  and 
personal,  of  whatever  kind  and  wheresoever 
situate,"  is  not  an  execution  of  the  power  con- 
tained in  a  will  made  by  a  testator  domiciled 
in  Delaware,  authorizing  the  former  testator  to 
dispose  of  by  will  the  principal,  the  income  of 
-vrhirh  was  given  to  him  for  life,  though  under 
the  law  of  Pennsylvania  it  would  be  a  valid 
execution. 

Appeal  from  Chancery  Court,  New  Castle 
County. 

Suit  by  Fannie  8.  Lane,  as  administratrix 
of  Jesse  I.ane,  Jr.,  deceased,  against  Martin 
Lane,  as  trustee  under  the  will  of  Jesse  Lane, 
deceased,  and  others.  From  a  decree  for 
plaintiff,  defendants  appeal.    Afilrmed. 

Argued  before  SPRUANCE,  GRUBB,  PEN- 
NEWILL,  and  BOYCE,  JJ. 

George  Tncker  Blspbam  and  Benjamin 
NIelds,  for  appellants.  William  S.  Hilles,  for 
respondent 

SPRUANCE,  J.  The  complainant  below, 
Fannie  S.  Lane,  administratrix  of  Jesse  Lane, 
filed  her  bill  In  the  court  of  chancery  for  New 
Castle  county  against  Martin  Lane,  trustee, 
and  the  other  respondents,  for  an  accounting 
by  the  said  trustee,  and  for  a  decree  that  be 
pay  to  the  complainant  a  certain  legacy,  with 
Its  Increase  and  Income,  alleged  to  be  the 
property  of  the  complainant  as  administratrix 
as  aforesaid.  The  case  was  heard  by  the 
chancellor  upon  bill  and  answer  and  an 
agreed  statement  of  facts.  The  following  are 
the  material  facts  dlsclosM  by  the  record: 

Jesse  Lane,  the  elder,  by  his  will  bearing 
date  April  16,  1880,  bequeathed.  Inter  alia,  as 
follows:    "Item  8.  I  give  and  bequeath  unto 

1 L  Bm  town,  vol.  40.  Ouit.  Dig.  i  Ug. 
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Edward  Bringhnret,  Jr.,  the  earn  of  fifty 
thoosand  dollars,  In  special  trnst  to  Invest  the 
<ame  In  some  safe  and  productive  securities, 
wltb  po'vrer  from  time  to  time  to  call  In  and 
revest  the  same,  as  may  be  necessary,  and 
all  the  Interest,  dividends,  and  income  which 
may  accrue  therefrom  to  receive  and  pay 
over  Into  the  proper  hands  of  my  son,  An- 
gnstln  S.  Lane,  for  his  sole  use  during  his 
natural  life;  and  upon  his  decease  tlien  in 
trust  to  dispose  of  said  principal  sum  of  fifty 
thousand  dollars  in  such  manner  as  my  said 
H)ii  Aogoatin  by  tils  last  will  and  testament, 
or  by  any  writing  executed  as  such,  shall  di- 
rect and  appoint,  and  in  default  of  such  ap- 
pointment then  in  trust  to  pay  and  distribute 
the  said  principal  sum  of  fifty  thousand  dol- 
lais  to  and  among  the  children  of  my  said  son 
Angustin  living  at  the  time  of  his  death  and 
the  Issue  of  any  deceased  child  of  said  An- 
SosUn  In  equal  shares,  but  so  that  such  Is- 
sue of  any  child  of  said  Auguatln,  deceased 
in  his  lifetime,  shall  take  among  them  equal- 
ly, If  more  than  one,  only  the  share  their 
parent.  If  living,  would  take;  and,  in  default 
of  any  children  or  issue  of  the  s<dd  Augustln 
surrlvlng  him,  then  In  trust  to  pay  over  and 
dispose  of  the  said  sum  of  fifty  thousand  dol- 
lars, and  any  and  ail  other  sum  of  money 
held  by  said  trustee  for  the  use  and  benefit 
of  said  Augustln  under  the  provision  .of  this 
will.  In  equal  shares  to  my  son,  Martin  Lane, 
and  to  the  trustee  herein  appointed  for  my 
daughter,  Anna  B.  Elliott,  and  to  the  trustee 
herein  appointed  for  my  daughter,  Sally  Har- 
vey, to  be  held  by  said  trustee  In  special  trust 
to  bivest,  apply,  and  dispose  of  In  the  same 
nuumer  and  subject  in  all  respects  to  the 
tmsts  declared  respecting  the  several  lega- 
cies herein  bequeathed  in  trust  for  my  said 
daughters,  Anna  B.  Elliott  and  Sally  Har- 
vey," etc. 

The  said  testator,  Jesse  Lane^  was,  at  the 
time  of  making  said  will  and  at  the  time  of 
his  death,  domiciled  In  and  a  citizen  of  the 
state  of  Delaware;  and  his  will  was  proved 
before  the  register  of  wills  for  New  Castie 
rounty.  He  died  in  the  year  1881,  leaving 
to  survive  him  the  said  Augustin  S.  Lisne, 
Martin  Lane,  Anna  B.  Elliott,  and  Sally  Har- 
vey. The  said  trustee,  Edward  Bringhurst, 
Jr.,  renounced  and  disclaimed  the  said  trusts, 
nod  Martin  Lane  was  duly  appointed  by  the 
(hancellor  trustee  In   his  stead.    The   said 

I       .Martin  Lane  at  the  time  of  his  appointment 

;  uas  and  now  Is  domiciled  In  and  a  citizen  of 
tlie  state  of  Delaware.  The  said  legacy  of 
SoO.OOO  was  paid  to  the  said  Martin  I^ane, 

I  trustee,  who  continued  to  execute  the  trusts 
during  the  lifetime  of  the  said  Augustin  S. 
1.306.  The  said  trustee  had  never  rendered 
or  passed  any  account  of  said  trust  fund  or 

f       its  lncom& 

'  The  said  Augustin  S.  Lane  made  his  last 

iriU  and  testament,  bearing  date  October  8, 
1S87,  whereby  he  devised  and  bequeathed, 
inter  alia,  as  follows:  "(2)  All  my  estate, 
real  and  personal,   of   whatever  kind  an4 


wheresoever  situate,  I  give,  devise,  and  be- 
queath to  my  brother,  Martin  Lane,  his  heirs, 
executors,  administrators,  and  assigns,  in 
trust  to  safely  Invest  and  keep  the  same  in- 
vested, and  out  of  the  income  derived  there- 
from to  pay  to  my  wife,  Faimie,  during  the 
term  of  her  natural  life,  the  sum  of  twelve 
hundred  dolUits  per  annum,  in  twelve  equal 
monthly  payments  of  one  hundred  dollars 
eachi,  and  In  further  trust  to  pay  out  of  the 
remaining  income  from  my  said  estate  a 
sum  sufficient  for  the  support  and  education 
of  my  son  Jesse,  until  he  shall  arrive  at  the 
age  of  twenty-one  years,  at  which  time  1 
give  and  devise  and  bequeath  to  him  all  my 
estate  (except  such  part  as  may  be  required 
to  pay  the  above  annuity  to  my  wife),  to  my 
said  son  Jesse,  his  heirs  and  assigns,  abso- 
lutely; and.  In  the  event  of  my  said  son  dy- 
ing before  the  age  of  twenty-one  without 
leaving  children  living  at  the  time  of  his  de- 
cease, then  my  will  Is  that  the  part  of  my  es- 
tate so  as  aforesaid  willed  to  him  shall  t>e- 
long  to  and  be  the  property  of  the  same  per- 
sons who,  under  the  Intestate  laws  of  Penn- 
sylvania, would  be  entitied  to  the  same  If 
I  had  died  unmarried  and  without  Issue  and 
intestate.  My  will  being  that  no  estate  (oth- 
er than  sufficient  of  the  income  for  his  sup- 
port) shall  vest  in  my  said  son  until  he  shall 
arrive  at  the  age  of  twenty-one  years,  or,  in 
the  event  of  his  sooner  dying  leaving  children 
him  surviving,  that  the  estate  shall  vest  in 
such  child  or  childroi  who  may  be  living  at 
his  decease.  (3)  At  the  death  of  my  said 
wife  I  direct  that  the  part  of  my  estate  which 
may  be  retained  by  my  said  trustee  to  secure 
the  annuity  to  her  shall  go  and  belong  to  the 
same  person  or  persons  and  for  the  same  es- 
tate as  Is  expressed  In  the  second  clause  of 
my  will  with  respect  to  that  part  of  my  es- 
tate therein  bequeathed  and  devised." 

The  said  Augustin  S.  Lane  was,  at  the 
time  of  making  his  said  will  and  at  the  time 
of  his  death,  domiciled  in  and  a  citizen  of  the 
state  of  Pennsylvania;  and  his  will  was 
proved  before  the  register  of  wills  for  Dela- 
ware county,  in  said  state.  He  died  in  the 
year  1890,  leaving  to  survive  him  his  widow, 
the  said  Fannie  8.  Lane,  and  one  child,  Jesse 
Lane,  Jr.,  his  only  issue.  The  said  Jesse 
Lane,  Jr.,  died  In  the  year  1899,  Intestate,  un- 
married, without  issue,  and  not  having  at- 
tained the  age  of  21  years.  The  said  Fannie 
S.  Lane  was  duly  appointed  and  qualified  as 
his  administratrix.  The  said  Augustin  S. 
Lane  left  a  personal  estate,  after  payment  of 
debts,  of  $52,013.70.  The  chancellor  decreed 
that  said  will  of  Augustin  S.  Lane  was  not  an 
execution  of  the  power  of  appointment  given 
to  him  by  the  will  of  his  father,  Jesse  Lane, 
and  tliat  the  said  legacy  of  $60,000,  held  by 
the  said  Martin  lOLne  as  trustee  as  aforesaid, 
should  be  paid  to  the  said  Fannie  S.  Lane,  ad- 
ministratrix of  Jesse  Lane,  Jr.,  with  the  ac- 
crued Income  thereof  since  the  death  of  the 
said  Augustln,  less  the  amount  of  such  In- 
come paid  to  the  said  Jesse  Lane,  Jr„  in  his 
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llfetlme,  and  that  the  said  trustee  should 
state  and  file  an  account  of  the  Income  of 
said  trust  fund  since  the  death  of  the  said 
Au^stin.  From  said  decree  this  appeal  was 
taken. 

The  question  for  our  determination  is 
whether,  by  the  will  of  Augustln  S.  Lane, 
tliere  was  a  valid  execution  of  the  power 
of  appointment  given  to  him  by  the  said 
eighth  item  of  the  will  of  his  father,  Jesse 
Lane,  the  elder.  If  there  was  not,  then  under 
the  will  of  Jesse  Lane,  the  elder,  upon  the 
death  of  Augustln  S.  Lane,  his  son  and  only 
surviving  Issue,  Jesse  Lane,  Jr.,  became  en- 
titled absolutely  to  the  trust  fund,  and  his 
administratrix,  the  complainant  below,  is  en- 
titled to  recover  the  same,  with  the  accrued 
Interest  and  income  thereof.  The  rules  of 
the  common  law  applicable  to  this  case  have 
been  quite  well  established  by  numerous  de- 
cisions in  England  and  in  this  country. 

In  Parker  v.  Kett,  12  Mod.  468,  decided  In 
1701,  it  was  said  by  the  court:  "When  one 
has  an  antborlty,  and  does  an  act  which  can 
be  good  n6  other  way  but  by  virtue  and  tn 
pursuance  of  that  authority,  it  shall  rather 
be  understood  to  have  been  by  force  of  Ms 
authority,  than  void,  though  in  doing  the  act 
be  takes  no  notice  of  bis  authority;  but 
where  one  has  an  interest  and  an  authority 
together,  and  he  does  an  act  generally,  it 
shall  be  construed  in  relation  to  bis  Interest, 
and  not  to  his  authority." 

Andrews  v.  Emmot,  2  Bro.  Cb.  297,  is  a 
leading  case  upon  this  subject  By  a  mar^ 
riage  settlement  certain  bank  annuities  were 
conveyed  to  trustees  in  trust  for  certain  pur- 
poses, and  in  trust,  after  the  decease  of 
John  Andrews  and  his  wife,  if  there  should 
be  no  child,  to  transfer  the  trust  fund  to  such 
persons  as  the  said  John  Andrews  should  by 
deed  or  will  appoint.  John  Andrews  by  his 
will,  after  giving  sundry  legacies,  bequeath- 
ed, after  the  death  of  his  wife,  "all  the  rest 
and  residue  of  his  monies,  and  securities  for 
money,  goods,  chattels,  and  personal  estates, 
whatsoever  and  wheresoever,  and  of  what 
nature,  kind,  or  quality  soever,  to  John  Em- 
mot"  The  Master  of  Rolls,  after  quoting  the 
above  citation  from  Parker  v.  Kett,  said:  "If 
one  applies  this  doctrine  to  the  present  case, 
the  testator  has  not  referred  to  the  power, 
but  has  done  the  act  generally;  and  be  had 
property  of  which  he  could  dispose.  •  •  • 
The  testator  has  not  described  anything.  All 
his  expressions  will  refer  to  his  own  proper- 
ty." Held,  that  the  will  of  John  Andrews 
was  not  an  execution  of  the  power.  Upon 
appeal  the  decree  below  was  affirmed;  the 
Lord  Chancellor,  holding  that  the  power  was 
not  executed  by  the  will  of  John  Andrews, 
saying:  "It  is  necessary,  in  order  to  do  this, 
that  he  should,  by  bis  will,  notify  his  inten- 
tion to  do  it  [execute  the  power].  It  Is  too 
late  now  to  expect  that  a  testator,  in  order 
to  execute  a  power,  should  make  an  express 
reference  to  It,  because  it  has  been  determin- 
ed that,  if  a  man  disposes  of  that  over  which 


he  bag  a  power  In  such  manner  that  It  is  im- 
possible to  impute  to  him  any  other  Intention 
but  that  of  executing  the  power,  the  act  aball 
be  an  execution  of  the  power." 

In  Roach  v.  Haynes  (1803)  8  Ves.  Jr.  5S4, 
Lord  Chancellor  Eldon  held  that  a  power  of 
appointment  was  not  executed  by  a  general 
bequest  of  property  described  as  "my  estate 
and  effects";  that  such  a  bequest  could  pass 
only  that  In  which  the  testator  had  an  inter- 
est, and  not  that  as  to  which  she  had  merely 
an  authority  to  appoint 

In  Bradley  v.  Westcott  0807)  13  Ves.  Jr. 
445,  Sir  William  Grant,  Master  of  Rolls,  de- 
cided that  a  power  of  appointment  was  not 
executed  by  a  bequest  of  "all  my  personal 
estate,  money,  securities  for  money,  goods, 
chattels,  and  effects,  whatsoever  and  where- 
soever, and  of  what  nature,  kind,  or  quality 
soever,  and  all  my  estate  and  interest  there- 
in," and  that  said  bequest  was  applicable  on- 
ly.to  the  testatoi-'s  own  personal  property. 

To  the  same  effect  are  Lovell  v.  Knlei>t 
(1829)  8  Sim.  275,  and  Lemprlere  T.  Valfy,  6 
Sim.  106. 

In  Denn  r.  Roake  (1830)  6  Btaig.  475,  Alex- 
ander, C.  B.,  in  delivering  to  the  House  of 
Lords  the  unanimous  opinion  of  the  Judtges 
that  the  will  of  one  Sarah  Trymer  did  not 
operate  as  an  execution  of  her  power  to  dis- 
pose of  certain  real  estate  by  her  will,  said: 
"There  are  many  cases  upon  this  subject, 
and  there  is  hardly  any  subject  upon  which 
the  principles  appear  to  have  been  stated 
with  more  uniformity  or  acted  upon  with 
more  consistency.  They  begin  with  Sir  Ed- 
ward Clere's  Cteso  in  the  reign  of  Queen 
Elizabeth,  to  be  found  in  the -Sixth  Report, 
and  are  continued  down  to  the  present  time: 
and  I  may  venture  to  say  that  in  no  instance 
has  a  power  or  authority  been  considered  a« 
executed,  unless  by  some  reference  to  the 
power  or  authority,  or  to  the  property  which 
was  the  subject  of  It,  or  unless  the  provision 
made  by  the  person  Intrusted  with  the  pow- 
er would  have  been  Ineffectual— would  have 
had  nothing  to  operate  upon,  except  It  were 
considered  as  an  execution  of  such  power  or 
authority.  In  this  case  there  is  no  reference 
to  the  power,  there  Is  no  reference  to  the  sub- 
ject of  the  power,  and  there  is  sufficient  es- 
tate to  answer  the  devise  without  calling  In 
the  aid  of  the  undivided  moiety  now  in  ques- 
tion. •  •  •  It  is  said  that  the  present  is  a 
question  of  intention,  and  so,  perhaps,  it  Is. 
But  there  are  many  cases  of  Intention,  where 
the  rules  by  which  the  intention  is  to  be  as- 
certained are  fixed  and  settled.  It  would  be 
extremely  dangerous  to  depart  from  these 
rules  in  favor  of  loose  speculation  respecting 
Intention  In  a  particular  case.  It  is,  there- 
fore, that  the  wisest  Judges  have  thought 
proper  to  adhere  to  the  rules  I  have  men- 
tioned, in  opposition  to  what  tbey  evidently 
thought  the  probable  Intention  in  tbe  particu- 
lar case  before  them." 

Sir  Edward  Sugden,  in  his  admirable 
work  on  Powers  (volume  1,  p.  385),   uses 
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this  language:  "It  Is  firmly  settled  that  a 
mere  general  devise  or  bequest,  however'  un- 
limited In  terms,  wUI'not  comprehend  the 
subject  of  the  power,  unless  It  refer  to  the 
subject,  or  to  the  power  Itself,  or  generally 
to  any  power  vested  In  the  testator." 

The  rules  of  the  common  law  In  respect  to 
the  execution  of  powers  were  changed  by 
St  1  Vict  c  26,  {  27,  passed  In  1837,  which 
provided  that  »  general  devise  of  the  real 
««tate  of  the  testator  should  be  construed 
to  Include  all  real  estate  over  which  such 
testator  may  have  had  a  power  of  appoint- 
ment and  should  operate  as  the  execution 
«f  such  power,  unless  a  contrary  Intention 
should  appear  by  the  will,  and  that  a  be- 
qnest  of  personal  estate  In  like  general 
words  should  operate  as  the  execution  of 
such  power  under  similar  circumstances. 

The  leading  American  case  Is  Blagge  v. 
MUes  a841)  1  Story,  426,  Fed.  Cas.  No.  1,479, 
In  which  Judge  Story  says:  "It  Is  now  ad> 
mltted  to  be  established,  as  the  general  rule, 
that  the  Intention  of  the  testator  Is  the  pole 
star  to  direct  the  court  In  the  interpretation 
of  wlUa.  •  •  •  similar  doctrines  now 
generally  prevail  In  regard  to  the  execution 
of  powers,  and  especially  In  regard  to  their 
execution  by  last  will  and  testament 
•  •  •  The  Intention  to  execute  the  power 
most  be  apparent  and  clear,  so  that  the 
transaction  Is  not  fairly  susceptible  of  any 
other  Interpretation.  If  It  be  doubtful,  un- 
der all  the  circumstances,  then  that  doubt 
wUI  prevent  It  from  being  decreed  an  exe- 
cution of  the  iMwer.  •  •  •  Three  classes 
of  cases  have  been  held  to  be  sufficient  dem- 
onstrations of  an  intended  execution  of  the 
power:  (1)  Where  there  has  been  some  ref- 
erence In  the  will,  or  other  instrument  to 
the  power;  (2)  or  a  reference  to  the  prop- 
erty, which  Is  the  subject  on  which  It  Is  to 
be  executed;  (3)  or  where  the  provision  In 
the  will  or  other  Instrument,  executed  by 
the  donee  of  the  power,  would  otherwise  be 
ineCFectual,  or  a  mere  nullity— in  other 
words.  It  would  have  no  operation,  accept 
as  an  execution  of  the  power." 

The  rule  thus  stated  was  referred  to  with 
approval  by  the  Supreme-  Court  of  the  Unit- 
ed States  In  Blake  v.  Hawkins,  98  TJ.  S.  316, 
396,  25  L.  Ed.  139,  an^  Lee  v.  Simpson,  134 
V.  S.  572,  690,  10  Sup.  Ct  031,  33  L.  Ed. 
1088.  In  many  of  the  states  the  common- 
law  rales  as  to  the  execution  of  powers  have 
been  altered  by  statutes  similar  to  that  of 
St  1  Vict;  but  where  not  so  altered,  with 
very  few  exceptions,  said  rules  appear  to  be 
In  force  In  this  country. 

In  lilaryland  a  statute  of  this  character 
was  adopted  in  1888;  but  prior  to  that  time 
It  was  uniformly  held  that  the  Intention  to 
execute  a  power  of  appointment  by  will 
most  appear  by  a  reference  in  the  will  to 
the  power,  or  to  the  subject  of  It  or  from 
the  fact  that  the  will  would  be  inoperative 
without  the  aid  of  the  power.  Mory  v. 
Ulchad  (1861)  IS  Md.  227;    Foos  v.  Scarf 


(1880)  66  Md.  801;  C!ooper  ▼.  Haines  (1889) 
70  Md.  282,  17  AtL  79. 

The  common-law  rule  was  applied  in  New 
Jersey  In  the  case  of  Meeker  v.  Breintnall 
(1884)  38  N.  J.  Eq.  345,  and  in  Connecticut 
in  the  case  of  Holllster  v.  Shaw  (1878)  46 
Conn.  248. 

In  Massachusetts,  In  Amory  v.  Meredith, 
7  Allen,  397,  decided  In  1863,  the  common- 
law  rale  was  rejected,  and  the  rule  of  St 
1  Vict  adopted,  as  more  likely  to  accomplish 
the  intention  of  persons  having  powers  of 
appointment  The  covtt  say:  "We  are 
aware  of  no  decisions  in  this  commonwealth, 
binding  on  us  as  an  authority,  which  should 
compel  us  to  adopt  a  rule  of  construction 
likely  in  a  majority  of  cases  to  defeat  the 
intention  it  Is  designed  to  ascertain  and  ef- 
fectuate. Seeking  for  the  lutentlca  of  the 
testator,  the  rale  of  the  English  statute  (1 
Vict  c.  26,  {  27)  appears  to  us  the  wiser  and 
safer  rule."  This  case  was  followed  in  the 
later  Massachusetts  cases,  and  also  in  New 
Hampshire.  Emery  v.  Haven  (1893)  67  N. 
H.  503,  36  Atl.  940. 

In  Pennsylvania  the  courts  adhered  to  the 
old  rale  of  construction  until  the  adoption  of 
the  statute  of  1879,  which  provided  that  "a 
bequest  of  the  personal  estate  of  the  testator 
or  any  bequest  of  personal  property  describ- 
ed In  a  general  manner,  shall  be  construed 
to  include  any  personal  estate  or  any  person- 
al estate  to  which  such  description  shall  ex- 
tend as  the  case  may  be,  which  he  may  have 
power  to  appoint  in  any  manner  he  may 
think  proper,  and  shall  operate  as  an  execu- 
tion of  such  power,  unless  a  contrary  inten- 
tion shall  appear  by  the  will." 

If  this  statute  was  applicable  to  the  ques- 
tion before  us,  the  will  of  Augustln  S.  Lane 
would,  without  doubt,  be  a  valid  execution  of 
the  power.  But  the  donor  of  the  power, 
Jesse  Lane,  being's  citizen  and  resident  of 
this  state,  and  his  will  a  Delaware  will,  and 
the  trustee  a  citizen  and  resident  of  tlils 
state,  the  question  as  to  execution  of  the 
power  is  .to  be  determined  by  the  law  of  this 
state,  and  not  by  the  law  of  Pennsylvania, 
the  domicile  of  Augustln  S.  Lane. 

Questions  as  to  the  execution  of  a  power 
of  appointment  of  personal  property  are  to  be 
decided  by  the  law  of  the  domicile  of  the 
donor  of  the  power,  and  not  by  the  law  of 
the  domicile  of  the  donee  of  the  power.  This 
was  conceded  in  the  argument  of  the  counsel 
of  the  defendants,  and  is  abundantly  estab- 
lished by  authority  in  this  country  and  In 
England.  Cotting  v.  De  Sartiges,  17  R.  I. 
669,  24  Atl.  630,  16  L.  R.  A.  367;  Sewall  v. 
Wilmer,  132  Mass.  181;  Bingham's  Appeal, 
04  Pa.  345;  Pouey  v.  Hordera,  L.  R.  [1900] 
1  Ch.  Dlv.  492;  Hernando  v.  Sawtell,  L  R., 
27  Ch.  Dlv.  284,  294;  In  re  Megret  a901]  1 
Ch.  Div.  547. 

The  only  reported  case  In  this  state  as  to 
the  execution  of  a  power  of  appointment  Is 
Davis  V.  Vincent  1  Houst  416,  decided  by 
the  superior  court  In  1857.    By  the  will  of 
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Jobn  GosUn  power  was  ^ven  to  his  widow 
by  her  -will  "to  devise  the  estate,  both  real 
and  personal,  to  their  children,  or  their  prop- 
er heirs,  as  she  might  deem  right  and  equal 
In  her  best  judgment,  which  should  be  final." 
By  her  will  she  provided  as  follows:  "My 
executors,  hereinafter  named,  shall  advertise 
and  sell  <at  public  sale  all  of  my  real  estate." 
The  court  held  that  she  was  not  authorized 
by  her  husband's  will  to  direct  a  sale  of  the 
property,  and  that  there  was,  therefore,  no 
valid  execution  of  the  power.  After  alluding 
to  the  fact  that  the  will  of  the  widow  con- 
tained no  reference  to  the  will  of  her  bus- 
band,  or  to  the  right  or  power  conferred  by 
It,  or  to  the  subject-matter  of  the  power,  and 
that  In  her  will  she  Invariably  speaks  of  the 
land  as  her  own,  the  court  adds:  "We  there- 
fore cannot  say  that  we  are  satisfied.  In  ad- 
dition to  the  other  objections  raised  to  the 
execution  of  the  power  delegated,  that  it  was 
the  Intention  of  Mrs.  Ooslln  to  execute  It  in 
the  manner  which  her  husband's  will  requir- 
ed, and  which  intention  must  always  appear 
In  the  execution  of  such  a  power,  either  by  a 
reference  to  the  power  itself,  or  by  some  re- 
lation to  the  subject-matter  of  It,  in  a  way 
which  can  leave  no  doubt  of  the  intention  to 
.  execute  the  power." 

While  the  first  ground  of  objection  was 
sufilclent,  the  latter  were  equally  applicable 
and  conclusive,  and  cannot  properly  be  treat- 
ed as  obiter.  We  regard  this  case  as  a  dis- 
tinct recognition  of  the  binding  force  In  this 
state  of  the  common-law  rules  relating  to  the 
execution  of  powers.  In  the  absence  of  any 
decision  upon  the  subject  in  this  state,  we 
should  feel  obliged  to  adopt  the  common-law 
rule  of  construction,  as  the  practice  here 
has  been  quite  uniform  to  adhere  to  the  com- 
mon law  until  altered  by  statute,  and  espe- 
cially so  in  matters  relating  to  title  to  prop- 
erty.   Clawson  v.  Primrose,  4  Del.  Ch.  643. 

Applying  the  settled  common-law  rules  of 
construction  to  the  will  of  Augustin  S.  Lane, 
we  have  no  difficulty  In  reaching  the  conclu- 
sion that  it  was  not  an  execution  of  his  pow- 
er of  appointment  It  certainly  cannot  be 
said  of  this  will  that  the  intention  to  execute 
the  power  is  apparent  and  clear,  and  that  It 
Is  not  fairly  susceptible  of  any  other  inter- 
pretation. It  Is  at  least  doubtful,  under  all 
the.  circumstances,  and  that  doubt  is  suffi- 
cient to  prevent  it  from  being  decreed  an  ex- 
ecution of  the  power.  Blagge  v.  Miles,  supra. 
There  is  nothing  in  the  will,  or  in  the  cir- 
cumstances of  the  testator,  bis  family,  or  es- 
tate, so  far  as  they  are  known  to  us,  to  indi- 
cate that  It  was  his  intention  to  execute  the 
power.  He  designates  the  property  be- 
queathed by  him  as  "all  my  estate,  real  and 
personal,  of  whatever  kind  and  wheresoever 
situate."  While  he  was  entitled  to  the  In- 
come of  the  trust  fund  during  his  life,  and 
had  the  tight  to  dispose  of  it  by  his  will,  it 
was  not,  in  any  proper  sense,  bis  estate,  or 
any  part  of  his  estate. 

The  words,  "of  wliatever  kind  and  where- 


soever situate,"  do  not  in  any  degree  enlaxK^ 
the  meaning  or  operation  of  the  words  "all 
my  estate."  In  Andrews  v.  E^mot  and 
Bradley  v.  Westcott,  supra,  similar,  and  even 
stronger,  superadded  words  were  held  to 
have  no  such  effect  The  words  "all  my  es- 
tate," "my  estate,"  and  "estate,"  as  they  oc- 
cur in  the  latter  part  of  the  second  Itena  and 
la  the  third  item  of  the  will,  obviously  refer 
to  what  the  testator  bad  already  bequeathed, 
viz.,  his  own  property,  and  not  to  that  as  to 
which  he  had  only  a  power  of  appointment. 

This  will  does  not  allude  to  the  will  creat- 
ing the  power,  or  to  the  power,  or  to  tbe 
trust  fund,  the  subject  of  the  power.  If  tbe 
operation  of  the  will  be  limited  to  tbe  testa- 
tor's ovim  estate,  it  will  not  be  Ineffectual,  as 
be  had  at  the  time  of  his  decease  a  personal 
estate  the  Income  of  which  was  abundantly 
Buffldent  to  pay  the  annuity  of  $1,200  for  bis 
wife  and  to  support  and  educate  his  son  dur- 
ing his  minority. 

We  are  therefore  of  the  opinion  that  tUe 
decree  of  tbe  chancellor  should  be  affirmed, 
and  It  Is  80  ordered. 


m  N.  H.  ia6> 
NIW  ENGLAND  TELEPHONE  &  TELE- 
GRAPH CO.  V.  CITY  OF  J4AN- 
CHESTER. 
(Supreme  Court  of  New  Hampshire.    Hills- 
borough.   May  5,  1903.) 

TAXATION— TELEPHONE  COMPANY'S  REAL  ES- 
TATE—LIABILITY  TO  LOCAL  TAXATION. 
1.  Pub.  St  1901,  c.  64,  {  8,  imposes  on  every 
telephone  company  a  tax  on  the  value  of  its 
telephone  line  within  the  state,  "including  poles, 
wires,  instruments,  apparatus,  office  furaitore. 
and  fixtures  of  all  kinds."  Section  4  authorizes 
the  state  board  of  equalization  to  assess  the 
tax.  Section  12  declares  that  telephone  com- 
panies shall  be  taxed  only  in  the  mode  pre- 
scribed in  this  chapter,  "except  upon  real  estate 
not  used  in  their  ordinary  business."  Gbapter 
56,  i  14,  provides  that  real  estate  shall  be  taxed 
"in  the  town  in  which  it  is  situate."  Held, 
that  real  estate  owned  by  a  telephone  company, 
and  nsod  in  its  ordinary  business,  is  not  subject 
to  taxation  by  the  town  In  which  it  is  situate. 

Transferred  from  Superior  Court;  Peaslee,. 
Judge. 

Petition  for  abatement  of  taxes  by  tbe 
New  England  Telephone  &  Telegraph  Com- 
pany against  the  city  of  Manchester.  Facts 
agreed.  Case  transferred  from  the  superior 
court    Case  discharged. 

The  plaintiffs  are  a  corporation  duly  es- 
tablished under  the  laws  of  Massachusetts. 
They  operate  lines  in  New  Hampshire,  and 
have  in  this  state  property  consisting  of  tel- 
ephones, lines,  wires,  poles,  and  other  Imple- 
ments and  Instrumentalities  required  for  con- 
ducting their  business.  Their  property  in 
other  states  Is  of  a  similar  character,  and  is 
used  for  a  similar  pnrpose.  Tbe  corporate 
property  is  wholly  represented  by  capital 
stock.  The  plaintiffs  own  real  estate  situate 
on  Concord  street,  in  Manchester.  Tbe  build- 
ing thereon  was  designed  and  erected  exdu^ 
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■Ivefy  for  a  telephone  exchange,  and  la  used 
aolelj  for  that  purpose.  All  wires  and  con- 
nections In  Manchester  and  those  leading 
from  Manchester  elsewhere  are  operated  in 
the  bolldlDg,  and  the  engines,  dynamos,  and 
other  apparatus  used  in  the  business  are  lo- 
cated therein.  The  building  also  contains 
offices  occupied  by  the  local  manager  and 
others  connected  with  the  company,  and  a 
storeroom  for  Bnppllea  used  In  conducting 
the  bnsineas  in  Manchester  and  Tlclnity,  and 
making  repairs  and  renewals,  and  in  pro- 
Tiding  for  new  constructlOB.  In  1901  the 
state  board  of  equalization,  acting  under 
cbapta  64  of  the  Public  Statutes,  determined 
the  value  of  the  plaintiffs'  property  in  this 
state  for  purposes  of  taxation  to  be  |320,- 
000,  and  assessed  a  tax  thereon  of  15,408, 
which  sum  was  paid  to  the  state  treasurer. 
In  the  same  year  the  assessors  of  Manches- 
ter assessed  a  tax  upon  the  plalntiffB'  real 
estate  on  Ck>nc(wd  street,  and  payment  of  the 
same  was  demanded.  A  petition  for  abate- 
ment was  seasonably  filed  and  denied.  March 
8.  1902,  the  plaintiffs  under  protest  paid  to 
the  dty  the  sum  of  $2S0.26,  as  the  amount 
of  the  tax  and  interest  thereon. 

Joseph  W.  Fellows,  for  plaintiffs.  George 
A.  Wagner,  foe  defendants. 

BBMIOK,  J.  The  law  provides  that  "ev- 
ery person  or  corporation  owning  or  operat- 
ing a  telegraph  or  telephone  line  within  the 
state  shall  pay  to  the  state,  for  its  use,  an 
annual  tax  upon  the  value,  on  the  first  day 
of  April  of  each  year,  of  the  telegraph  or  tele- 
phone line  wittkin  the  state,  then  owned  or 
(iterated  by  such  person  or  corporation,  in- 
cluding poles,  wires,  instruments,  apparatus, 
office  furniture,  and  fixtures  of  all  kinds,  at 
a  rate  as  nearly  equal  as  may  be  to  the  aver- 
age rate  of  taxation  at  that  time  upon  other 
property  throughout  the  state"  (Pub.  St  1901, 
c.  64.  S  8);  and  also  that  "the  state  board  of 
equalization  shall  determine  the  value  of  the 
property  to  be  taxed  by  virtue  of  the  preced- 
ing sections  and  the  rate  of  taxation,  and 
shall  assess  such  taxes."  Pub.  St  1901,  c 
64.  14. 

The  defendants  contend  that,  as  real  estate 
Is  not  opeclflcally  mentioned  in  the  foregoing 
section  3.  all  the  real  estate  of  telegraph  and 
telephone  companies  is  taxable,  like  real  es- 
tate generally,  in  "the  town  in  which  it  Is  sit- 
uate." Pub.  St  1901,  c.  56,  i  14.  There  might 
be  force  to  this  contention  were  it  not  for 
section  12,  c.  64,  Pub.  St  1901,  which  pro- 
vides that  "telegraph  and  telephone  corpora- 
tions and  companies  shall  be  taxed  only  in 
the  mode  prescribed  in  this  chapter,  except 
upon  real  estate  not  used  in  their  ordinary 
bnsjness."  It  Is  entirely  clear.  In  the  light  of 
this  section,  that  the  legislature  intended 
that  such  real  estate  of  telegraph  and  tele- 
phone companies  as  is  "used  in  their  ordi- 
nary business"  should  be  taxed  by  the  state 
t>oard  of  equalization  for  the  use  of  the  state. 


as  provided  by  section  4,  c.  64,  ^nb.  St  1901, 
and  not  by  the  "town  in  which  it  is  situate," 
as  provided  by  section  14,  c.  66,  Pub.  St  IflCHU 
As  it  is  found  that  the  real  estate  In  ques- 
tion was  owned  by  the  plaintiffs  and  "used 
in  their  ordinary  business,"  It  follows  that  Its 
taxation  by  the  city  of  Manchester  was  un- 
lawful, and  that  the  tax  should  be  abated. 
Case  discharged.    All  concurred. 


(7J  N.  H.  145) 

BARTLETT  v.  OILCRBAST. 

(Supreme  Court  of  New  Hampshire.    Bocldng- 
h«m.    May  S,  1903.) 

FRAUDULENT  CX>NVSTANCK  —  ORANTBB'B 
UORTQAOIt-ADJUDICATION  OF  NO  LIBN— 
FROJUDICB  TO  ORANTBB-BXBCUTION— RBAb 
BSTATB— SUFPICIBNCT  OF  LBVT. 

1.  The  owner  of  an  utdirlded  halt  interest 
In  realty,  who  receives  a  conveyance  of  the 
other  half,  which  is  fraudulent  toward  credit- 
ors, and  who  then  mortgages  the  premises,  can- 
not complain  of  a  ruling  nolding  the  mortgage 
a  lien  only  on  her  original  interest 

2.  Pub.  St  1901,. c.  233,  {  34,  provides  that 
attachable  real  estate  may  be  taken  on  execu- 
tion and  sold,  as  rights  of  redeeming  mortgaged 
realty  are  taken  on  execution  and  sold,  the 
debtor  having  the  same  right  of  redemption. 
Seld  a  levy  on  real  estate  subject  to  a  mort- 
gage could  not  be  sustained  under  this  sectioD, 
the  sale  contemplated  by  the  statute  being  of 
the  land,  and  not  of  a  right  to  redeem  from  a 
mortgage. 

3.  The  description  of  the  wrong  mortgage  h) 
the  levy  on  an  equity  of  redemption  vitiates  the 
levy,  as  at  the  auction  sale  of  the  equity  the 
public  may  be  misled. 

Exceptions  from  Superior  Court;  Young. 
Judge. 

Suit  by  B.  J.  Bartlett  against  Anna  L. 
Gilcreast  Judgment  for  plaintiff,  and  de- 
fendant excepts.    Exception  sustained. 

Real  estate  standing  In  the  name  of  John 
R.  Gilcreast,  and  belonging  to  bim  and  his 
wife  (the  defendant)  Jointly,  was  conveyed  by 
him  to  her,  April  18,  1897.  The  conveyance 
was  a  gift  of  his  half.  He  was  Indebted  at 
the  time  to  one  Sleeper,  and  his  half  of  the 
real  estate  was  all  the  property  he  owned. 
After  the  conveyance  the  defendant  mort- 
gaged the  premises  to  John  H.  Parmerton. 
Sleeper  recovered  Judgment  against  John  R., 
and  levied  the  execution  upon  ail  his  right 
in  equity  to  redeem  the  land.  After  describ- 
ing the  land,  the  return  of  the  levy  proceeds 
as  follows:  "The  same  betog  subject  to  a 
mortgage  made  by  said  debtor  to  one  John 
H.  Parmerton,  dated  the  twenty-third  day  of 
September,  1892,  to  secure  the  payment  of 
two  hundred  thirty  dollars."  The  plaintiff 
was  the  purchaser  of  the  right  at  the  sher- 
iff's sale.  Upon  these  facts  it  was  adjudged 
that,  as  between  the  parties  to  the  action, 
the  Parmerton  mortgage  Is  a  lien  upon  the 
defendant's  half  of  the  real  estate,  and  she 
was  ordered  to  convey  the  other  halt  to  the 
plaintiff.    The  defendant  excepted. 

G.  K.  &  B.  T.  Bartlett,  for  plaintiff.  John 
O.  Crawford,  for  defendant 
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OHASB,  X  The  defendant's  first  position 
U  that  the  levy  of  the  Sleeper  execution  la 
void  for  the  reason  that  John  R.'a  interest  In 
the  real  estate  was  an  estate  In  fee  In  one 
undivided  half  of  It,  Instead  of  a  right  to 
redeem  the  same  from  a  mortgage.  The  case 
Is  ambiguous  concerning  the  mortgage.  The 
sberUTs  return  of  the  levy  mentions  a  mort- 
gage given  by  John  R.  to  Parmerton  In  1892. 
The  case  makes  no  further  specific  allusion 
to  this  mortgage.  It  states  that  the  defend- 
ant mortgaged  the  land  to  Parmerton  after 
the  conveyance  to  her,  which  was  April  23, 
1897.  The  court  adjudged  that,  as  between 
the  parties  to  the  action,  "the  Parmerton 
mortgage"  la  a  lien  upon  the  defendant's 
half  of  the  property.  This  seems  to  indicate 
that  the  court  found  there  was  only  one 
Parmerton  mortgage,  and  that  was  the  one 
given  by  the  defendant,  and  that  he  held 
that,  as  between  the  parties  to  the  action, 
this  mortgage  did  not  cover  the  half  of  the 
property  formerly  owned  by  John  R.  As  this 
holding  was  favorable  to  the  defendant  so 
far  as  the  question  under  consideration  is  con- 
cerned, and  as  the  plaintiff  did  not  except  to 
it,  no  attempt  has  been  made  to  review  the 
questions  of  law  involved  in  it  For  the 
purposes  of  the  present  inquiry,  as  the  case 
is  understood,  the  fact  is  established  that 
there  was  no  mortgage  upon  John  R.'b  half 
of  the  property  at  the  time  of  the  levy.  If  so, 
the  levy  should  have  been  made  by  setting 
ofr  the  real  estate,  or  enough  of  It  to  satisfy 
the  execution,  in  the  manner  prescribed  by 
sections  1-13,  c.  233,  Pub.  St  1901,  or,  by  a 
sale  of  John  B.'8  half,  as  prescribed  by  sec- 
tion 34  of  the  same  chapter  (Laws  1899,  p. 
314,  c.  73,  t  1),  Instead  of  by  a  sale  of  the 
right  of  redemption  from  a  mortgage  (Rich- 
ards V.  Gllmore,  11  N.  H.  493).  The  sale 
contemplated  by  section  84  Is  of  the  property 
taken  on  the  execution.  An  equity  of  re- 
demption Is  a  less  interest  in  the  land  than 
an  unincumbered  estate  in  fee,  and  a  sale  of 
the  former  does  not  Include  the  latter,  al- 
though a  sale  of  the  latter  may  Include  the 
former.  It  follows  that  the  levy  In  this  case 
cannot  be  upheld  by  section  34  of  the  statute. 

If  It  were  found  that  the  equity  of  redemp- 
tion levied  upon  was  the  right  to  redeem 
from  the  mortgage  given  to  Parmerton  by 
the  defendant  It  would  not  follow  from  that 
fact  and  the  other  facts  reported  that  the 
levy  would  be  valid.  There  Is  no  presump- 
tion that  this  mortgage  created  a  Uen  upon 
the  land  of  the  same  character  and  amount 
as  the  mortgage  referred  to  in  the  return 
of  the  levy.  The  public  may  have  been  mis- 
led and  deceived  by  the  oAct  for  sale  of  an 
equity  which  differed  in  value  from  tbe  value 
of  the  real  equity,  and  would-be  purchasers 
may  have  been  thereby  deterred  from  bid- 
ding. Pearson  t.  Gooch,  60  N.  H.  208,  40 
AtL  890. 

Unless  the  report  of  the  case  has  been  mis- 
understood, the  levy  was  not  made  as  re- 
quired by  law,  and  was  void;  and,  the  plaln- 


tUTs  title  falling,  the  bffl  shonid  be  diamlas- 
ed.    Parker  v.  Stevens,  50  N.  U.  203. 
Exception  sustained.    All  concurred. 


(n  N.  H.  <i) 
LITTLE  V.  BOSTON  ft  M.  R.  B. 
(Sapreme  Court  of  New  Hampshire.    Rocking- 
ham.   March  3,  1903.) 

STREST  RAILROADS  —  PBRSONAL  INJTTRIES— 
CROSSING  —  CONTRIBUTORY  NEQLIOENCE  — 
PROXIMATE  CAUSE  — TRIAL— REMARKS  OF 
COUNSEL. 

1.  On  evidence  that  the  motorman  of  an  ap- 
proaching street  car  saw  tilaintifE  torn  his 
horses  toward  the  track,  and  knew  that  if 
plaintiff  continned  there  would  be  a  collision, 
which  tbe  motorman  coold  have  avoided  by  ap- 
plying the  brakes  at  any  time  before  he  'wac 
witliin  40  feet  of  the  crosBlng,  the  jury  wer« 
warranted  In  finding  that  the  motorman's  nei;- 
ligence,  after  discovering  plaintiff's  negligence, 
was  the  proximate  cause  of  the  personal  inju- 
ries to  plaintiff,  and  a  nonsuit  was  properly  re- 
fused. 

2.  In  an  action  for  pwsonal  injuries  by  col- 
lision with  a  street  car  at  a  crossing,  it  wati 
prejudicial  error  for  the  plaintiff  in  his  cloEinj: 
argument  to  challenge  the  defendant  to  makp 
experiments  showing  the  distance  in  which  such 
car  could  be  stopped;  defendant  then  having 
no  right  to  offer  further  evidence,  and  it  bei&s 
improbable  that  the  judge  would  then  harr 
granted  a  view  for  any  purpose. 

Transferred  from  Superior  Court;  Pike. 
Judge. 

Action  on  tbe  case  by  Henry  Little  against 
the  Boston  &  Maine  Railroad.  Verdict  for 
plaintiff,  and  case  transferred  from  the  supe- 
rior court  on  defendant's  exceptions.  Ex- 
ceptions sustained. 

The  defendant's  motion  for  a  nonsuit  was 
denied,  subject  to  exception.  The  defendant 
also  excepted  to  remarks  of  the  plaintiff's 
counsel  in  closing  argument,  wherein  he  chal- 
lenged the  defendant  to  then  make  experi- 
ments showing  the  distance  in  which  an  elec- 
tric car  like  the  one  in  question  could  be 
stopped. 

Samuel  W.  Emery,  for  plaintiff.  Frlnk  & 
Marvin,'  for  defendant 

BINQHAM,  J.  The  defendant  contends 
that  the  plalntlfCs  injury  was  due  to  his  neg- 
ligence in  attempting  to  cross  the  track  with- 
out making  any  effort  to  ascertain  whether 
a  car  was  approaching.  The  plaintiff  con- 
cedes that  If  his  conduct  in  approaching  and 
entering  upon  the  track  as  he  did  was  negli- 
gent and  a  proximate  and  contributing  cause 
of  his  injury,  the  defendant's  position  would 
be  c(»rect  His  answer,  however.  Is  that 
there  was  evidence  from  which  the  jury  were 
warranted  in  finding  that  his  conduct  was 
not  a  proximate  and  contributing  cause  of 
his  injury,  but  that  the  accident  was  due 
solely  to  the  negligence  of  the  defendant's 
motorman  In  not  seasonably  stopping  the  car 
after  he  saw  tbe  plaintiff  turn  his  horses  to- 
ward the  track,  apimrently  Intending  to  cross 
in  front  of  the  car,  and  when  he  knew  or 
ought  to   have   known  that   the  plaintttTs 
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negligent  pnrpose,  if  carried  out,  would  place 
him  apon  the  track  when  the  car  reached 
the  place  where  he  was  crossing. 

In  Gahagan  v.  Railroad,  70  N.  H.  441,  460, 
50  AtL  146,  161,  55  L.  E.  A.  426,  where  the 
engineer  saw  the  plalntlfl  approaching  the 
track  without  obaerrlng  the  approaching 
train.  It  was  held  that,  "if  the  engineer  knew 
or  onght  to  have  known  that  the  plaintiff's 
negligence  would  place  him  upon  the  cross- 
ing when  the  train  reached  It,  the  engineer 
was  equally  bound  to  avoid  the  collision  as 
If  he  saw  the  plaintiff  actually  on  the  track." 
And  the  rule  announced  in  Parkinson  t. 
Street  Ballway,  71  N.  H.  28,  61  Ati.  268, 
wbere  the  motorman  saw  the  plaintiff  upon 
the  track,  was  that.  If  the  plaintiff's  want  of 
care  creates  a  dangerous  situation,  and  there- 
after the  defendant  by  the  exercise  of  or- 
dinary care  conid,  while  the  plaintiff  by  the 
exercise  of  like  care  could  not,  avoid  the  acci- 
dent; the  defendant's  want  of  care  under  such 
drcomstances  is  the  legal  or  proximate  cause, 
while  the  plaintiff's  negligence  furnished 
merely  the  occasion  for  the  injury. 

In  the  present  case  there  was  evidence  that 
the  plaintifF  did  not  see  the  approaching  car 
until  it  was  right  npon  him;  that  when  he 
turned  his  horses  toward  the  track  he  was 
seen  by  the  motorman,  who  then  thought  he 
was  intending  to  cross  the  track  In  front  of 
the  car;  that  the  motorman  then  had  reason 
to  know  that  If  the  plaintiff  continued  in  his 
pnrpose  there  would  be  a  collision;  and  that 
the  motorman  could  have  avoided  the  ac- 
cident by  applying  the  brakes  at  any  time 
before  the  car  was  within  40  feet  of  the 
place  wbere  the  plaintiff  was  crossing  the 
toack.  If  it  also  conId  have  been  found 
from  the  evidence  that  after  the  car  was 
within  40  feet  of  the  place  of  the  collision 
it  was  beyond  the  power  of  the  motorman 
to  have  then  prevented  the  accident,  and  if 
the  Jury  did  so  And,  it  cannot  be  said  that 
they  would  not  be  Justified  in  also  finding 
that  the  plaintiff  was  so  situated  in  reference 
to  the  track  that  he  could  not  have  avoided 
the  accident 

Under  the  circumstances  presented  by  the 
evidence,  the  Jnry  were  therefore  warranted 
In  concluding  that  the  legal  or  proximate 
canse  of  the  plalntUTs  injury  was  the  de- 
fendant's failure  to  exercise  reasonable  care, 
after  the  motorman,  seeing  the  plaintiff  was 
negligently  approaching  the  track,  should 
have  known  that  his  negligence  would  place 
blm  npon  the  track  when  the  car  reached 
the  point  where  he  was  crossing  It 

If  It  would  have  been  permissible  for  the 
defendant  in  the  course  of  the  trial  to  have 
presented  evidence  of  experiments,  or  upon 
a  view  to  have  made  experiments  before  the 
Jnry,  showing  in  what  distance  a  car  equip- 
ped as  the  one  in  question  was  could  have 
been  stopped,  and  for  the  plaintilTs  counsel 
to  argne  that  it  did  not  do  so  because  it 
wonld  have  shown  that  the  car  could  have 
been   stopped  In  the  distance  the  plaintiff 


claimed  (questions  not  here  considered),  it 
was  improper  for  him  in  his  closing  argu- 
ment to  the  Jury  to  then  challenge  the  de- 
fendant to  make  such  experiments,  knowing 
that  the  evidence  was  dosed.  At  that  stage 
of  the  case  the  defendant  had  no  legal  right 
to  offer  further  evidence,  and  it  was  exceed- 
ingly improbable  that  the  presiding  Justice 
would  then  have  permitted  a  view  for  any 
purpose.  To  challenge  the  defendant,  in  the 
presence  of  the  Jury,  to  then  make  experi- 
ments, as  was  done  by  the  plaintUTs  counsel, 
was  unwarranted,  improper,  and  prejudicial. 
A  new  trial  must  be  had. 
Verdict  set  aside.    All  concurred. 


O*  N.  H.  u 

MECHANICS*  NAT.  BANK  v.  COMXN8 
et  al. 

(Supreme  Court  of  New  Hampshire.    Merri- 
mack.   Jao.  10,  1903.) 

INBURANCB-INSURABLB  INTBRBST  —  ASSIGN- 
MENT OF  POLICT— INTEREST  OP  ASSIGNBEl— 
CONDITION  OF  POLICY— WAIVER— PLEDGE  OP 
POLICY— DISCHARGE— ESTOPPEL—  BVIDENCB 
—HARMLESS  ERROR. 

1.  It  cannot  be  held,  as  matter  of  law,  that 
persons  who  advance  funds  to  conduct  the  busi- 
ness of  a  corporation  have  no  insurable  interest 
in  the  life  of  the  manager  and  promoter. 

2.  A  life  policy  valid  m  its  inception  may  be 
assigned  to  one  having  no  insurable  interest  in 
the  life  insiu'ed,  if  the  assignment  is  bona  fide, 
and  not  a  mere  device  to  cover  a  gambling 
transaction. 

3.  Provisions  in  a  policy  of  insurance,  for- 
biddiug  an  assignment  thereof  to  any  person 
not  having  an  insurable  interest  in  the  life  of 
the  person  insured,  being  inserted  for  the  ben- 
efit of  the  company,  may  be  waived  by  it  by 
paying  the  araonnt  of  the  policy  into  court,  and 
cannot  be  taken  advantage  of  by  a  claimant 
of  the  money. 

4.  Where  a  life  policy  was  assigned  to  secure 
notes,  the  beneficiary  under  the  policy  was  es- 
topped to  assert  tliat  it  was  released  from  the 

£  ledge  by  a  renewal  of  such  notes,  to  which 
e  assented. 

5.  Where  a  mortgage  sale  and  the  amount  of 
proceeds  of  such  sale  appeared  as  facts  from 
the  record,  admission  in  evidence  of  an  indorse- 
ment ou  the  wrapper  containing  the  notes  se- 
cured by  mortgage,  evidencing  the  same  facts, 
was  not  reversible  error,  especially  in  the  ab- 
sence of  any  claim  that  the  facts  were  other- 
wise than  as  shown  by  the  record. 

Transferred  from  Superior  Court;  Peaslee, 
Judge. 

Bill  In  equity  by  the  Mechanics'  National 
Bank  against  Edward  P.  Comlns  and  the 
Connecticut  Mutual  Life  Insurance  Com- 
pany, praying  that  the  company  be  ordered 
to  pay  to  the  plaintiffs  the  proceeds  of  a 
policy  of  insurance  on  the  life  of  George  T. 
Comlns,  father  of  Edward,  and  that  the  lat- 
ter be  restrained  from  setting  up  a  claim  to 
the  same.  The  company  in  Its  answer  ad- 
mitted liability  on  the  policy  to  some  person, 
and  paid  the  money  into  court  Edward  al- 
leged that  the  fund  belonged  to  him.  Trial 
by  the  court  and  a  decree  that  the  fund  be 
paid  to  the  plaintiffs.  Defendant  excepted. 
Exceptions  overruled. 

f  i.  Sm  Iniurance,  voL  18,  CenL  Dig.  |  IM. 
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Prior  to  May  11,  1892,  the  George  T.  C5o- 
mlns  Company  {of  which  Edward  was  treas- 
urer, George  was  manager,  and  In  which 
hoth  were  stockholders)  was  Indebted  to  the 
plaintlffa  upon  promissory  notes  for  |26,- 
160.74.  On  that  day  Edward  assigned  to 
the  plaintiffs  a  policy  taken  out  In  the  Con- 
necticnt  Mutual  Life  Insurance  Company  by 
George  upon  his  own  life  In  the  sum  of  $10,- 
000,  payable  to  Edward  If  he  survived  bis 
father.  George  Joined  In  the  assignment 
The  policy  was  assigned  as  security  for  the 
indebtedness  upon  the  notes  above  mentioned, 
and  the  plaintiffs  had  no  insurable  Interest 
In  George's  life,  other  than  that  to  be  found 
from  the  facts  herein  reported.  Neither 
George  nor  Edward  was  personally  indebted 
to  the  plaintiffs.  George  died  August  1, 
1898,  and  there  was  then  dne  upon  the  pol- 
icy $1,426.45.  The  policy  contained  the  fol- 
lowing proTlslon:  "No  assignment  of  this 
policy  shall  be  valid  unless  made  In  writing 
and  a  duplicate  or  certified  cop^  thereof  be 
filed  at  the  office  of  said  company,  and  any 
claim  against  this  company,  arising  under 
this  policy,  made  by  an  assignee  or  creditor, 
shall  be  subject  to  satisfactory  proof  of  In- 
terest in  the  life  of  the  Insured,  in  due  form, 
and  to  any  breach  of  the  conditions  of  this 
contract  by  any  of  the  parties  hereto,  wheth- 
er such  breach  exist  prior  or  subsequent  to 
any  such  assignment;  and  such  proof  of  in- 
terest shall  be  a  condition  precedent  to  any 
right  of  action  on  this  contract  by  or  on  be- 
half of  such  assignee;  and  this  company 
shall  In  no  case  be  responsible  for  the  valid- 
ity of  any  assignment"  December  1,  1892, 
the  notes  being  overdue,  the  Comins  Com- 
pany gave  the  plaintiffs  five  new  notes  for 
the  same  aggregate  amount  payable  at  dif- 
ferent times,  and  the  old  notes  were  surren- 
dered. This  transaction  was  not  a  payment 
of  the  old  obligations,  but  a  substitution 
therefor  of  the  new  ones.  Edward  signed 
the  new  notes  as  treasurer,  and  at  the  time 
of  the  transaction  he  entered  on  the  Comins 
Company's  Journal  a  list  of  the  old  and  new 
notes,  together  with  the  following  memoran- 
dum: "Certain  small  notes  of  different  dates 
consolidated  by  making  larger  notes  of  one 
date.  Aggregate  the  same."  In  1893  the  pre- 
mium upon  the  policy  in  suit  was  paid  by  a 
check  of  the  Comins  Company,  and  an  entry 
that  the  policy  was  held  by  the  bank  was 
made  by  Edward  upon  the  counterfoil.  Ed- 
ward made  no  demand  for  the  policy  when 
the  new  notes  were  given,  nor  imtil  after 
George's  death.  Subject  to  exception,  the 
court  found  that  Edward  was  a  party  to  the 
transaction  of  December  1,  1892.  In  Novem- 
ber, 1894,  the  Comins  Company  owed  the 
plaintiffs  about  $92,000,  including  the  over- 
due sum  of  $26,160.74.  Haying  obtained  ti- 
tle to  all  the  property  of  the  Comins  Com- 
pany by  foreclosure  and  assignment  the 
plaintiffs  transferred  the  same  to  the  Beech- 
er's  Falls  Company,  and  received  therefor 
$92,000  of  stock  in  that  corporation.     Ed- 


ward contended  that  UiIs  transfer  was  made 
with  the  understanding  that  it  satisfied  the 
debt  of  the  Comins  Company  to  the  plain- 
tiffs, and  that  the  policy  held  as  collateral  se- 
curity '  was  released  by  the  transaction; 
while  the  plaintiffs  claimed  that  the  stock 
was  taken  with  the  understanding  that  the 
earnings  of  the  Beecher's  Falls  Company 
should  be  applied  in  reduction  of  the  indebt- 
edness of  the  Comins  Company.  The  plain- 
tiffs' cashier  testified  that  the  bank  bad  re- 
ceived nothing  from  the  Beecher's  Falls  Com- 
pany, and,  while  it  did  not  appear  that  the 
notes  of  the  Comins  Company  would  not 
ultimately  be  paid  in  full  from  the  profits  of 
the  Beecher's  Falls  Company,  there  was  no 
evidence  tending  to  show  a  reasonable  likeli- 
hood of  such  result  The  court  found  that 
the  contention  of  the  plaintiffs  as  to  the  pur- 
pose of  the  transfer  was  true.  As  part  of 
the  process  of  transferring  title  to  the  Beech- 
er's Falls  Company,  the  plaintiffs  foreclosed 
two  mortgages— one  to  secure  notes  for  $26,- 
160.74,  and  the  other  to  secure  notes  for 
^51,208.89.  These  facts,  and  the  amount  of 
the  proceeds  of  each  sale  ($5,000  and  $18,000). 
were  shown  by  the  record.  The  plaintiffs' 
cashier  testified  generally  concerning  this 
transaction,  and  read  the  following  entry 
made  by  him  upon  the  wrapper  containing 
the  former  notes:  "Proceeds  of  sale  of  ma- 
chln^7,  foreclosure  under  mortgage,  $5,000,  ' 
Nov.  5,  1894,  to  be  endorsed  on  the  within 
notes."  He  also  read  the  following  entry 
made  on  the  wrapper  containing  the  other 
notes:  "Proceeds  of  sale  of  lumber  and  ma- 
chinery at  Beecher's  Falls,  Vt,  at  foreclosure 
under  mortgage  dated  Aug.  2,  1893.  Pro- 
ceeds of  sale,  $18,000,  to  be  endorsed  on  tbe 
within  notes.  Sale  Dec.  18,  1894."  Both 
entries  were  read  subject  to  exception.  The 
defendant  Comins  also  excepted  to  the  court's 
refusal  to  order  a  decree  in  his  favor  and  to 
that  entered  for  the  plaintiffs. 

Streeter  &  Hollis,  for  plaintiffs.  George 
M.  Fletcher  and  Sargent,  Niles  &  Morrill,  for 
defendant 

BEMICK,  J.  The  fundamental  conten- 
tion of  the  defendant  is  that  the  assignment 
was  against  public  policy  and  void,  because 
the  plaintiffs,  to  whom  it  was  made,  had  no 
insurable  interest  in  the  life  of  George  T. 
Comins,  the  subject  of  the  policy  assigned. 
'  It  is  indeed  firmly  established  that  insur- 
ance procured  by  one  person  ui)on  the  life  of 
another,  the  former  having  no  insurable  In- 
terest In  the  latter.  Is  void  as  a  wager  con- 
tract, against  public  policy,  which  condemns 
gambling  speculations  upon  human  life.  And 
the  defendant  contends  that  a  policy  can  no 
more  be  assigned  than  originally  issued  to  a 
person  having  no  insurable  interest  To  this 
contention  the  plaintiffs  reply:  (1)  That 
they  liad  an  insurable  interest  In  the  life  of 
George  T.  Comins  at  the  date  of  tbe  assign- 
ment by  reason  of  being  t  heavy  creditor  of 
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Um  George  T.  Gomlns  Company,  of  whlcb 
6«orge  T.  Comlns  waa  the  manager;  (2)  that, 
the  policy  baring  been  originally  Issued  to 
Oeorg«  T.  Comlns  under  sucb  circumstances 
•8  to  constitute  It  a  good  and  valid  contract 
of  Insurance  as  against  tbe  world.  Its  sub- 
sequent assignment  to  tbem  In  tbe  regular 
coarse  of  business  was  valid,  whether  they 
had  an  insurable  Interest  In  tbe  life  of 
George  or  not 

1.  Did  the  plaintiffs  have  an  Insurable  In- 
terest T  "It  is  not  easy  to  define  with  pre- 
cision what  will  in  all  cases  constitute  an 
insurable  interest,  so  as  to  take  the  contract 
out  of  the  class  of  wager  policies.  •  *  * 
But  In  all  cases  there  must  be  a  reasonable 
ground,  founded  upon  the  relations  of  the 
parties  to  each  other,  either  pecuniary  or  of 
blood  or  affinity,  to  expect  some  benefit  or 
advantage  from  the  continuance  of  the  life 
of  the  assured."  Wamock  v.  Davis,  104  U. 
S.  775,  779,  26  li.  Ed.  ,924;  Adams'  Adm'r  r. 
Reed  (Ky.)  88  S.  W.  420,  421,  36  L.  B.  A.  692. 
**It  may  be  said,  generally,  that  any  reason- 
able expectation  of  pecuniary  benefit  or  ad- 
vantage  ftom  tbe  continued  life  of  another 
creates  an  insurable  interest  in  such  life." 
Connectlcat,  etc.,  Ins.  Co.  v.  Schaefer,  94  U. 
8.  457,  460,  24  L.  Ed.  251.  "It  Is  not  neces- 
sary *  *  •  that  the  one  for  whose  bene- 
fit tbe  life  of  another  is  insured  should  be 
a  creditor  of  that  other.  It  is  enough  'Ibat, 
in  tbe  ordinary  course  of  events,  loss  and 
disadvantage  will  naturally  and  probably 
arise,  to  the  party  in  whose  favor  the  policy 
is  written,  from  the  death  of  the  person 
whose  life  is  insured.'"  Hoyt-  v.  Insurance 
Co.,  3  Bosw.  440,  446;  Kentucky  Ins.  Co.  v. 
Hamilton,  63  Fed.  83,  11  C.  C.  A.  42.  "The 
interest  need  not  be  such  as  to  constitute  the 
basis  of  any  direct  claim  in  favor  of  the 
plaintiff  upon  the  party  whose  life  is  insur- 
ed; It  is  su£ScIent  if  an  indirect  advantage 
may  result  to  the  plaintiff  from  his  life." 
Trenton,  etc.,  Ins.  Co.  v.  Johnson,  24  N.  J. 
Law,  576,  586.  The  tendency  of  the  Ameri- 
can decisions  "Is  to  hold  that,  wherever  there 
is  any  well-founded  expectation  of  or  claim 
to  any  advantage  to  be  derived  from  tbe  con- 
tinuance of  a  life,  there  is  an  insurable  In- 
terest In  the  Ufe,  though  there  may  be  no 
claim  upon  the  person  whose  life  is  Insured 
that  can  be  recognized  In  law  or  in  equity." 
BUss,  Life  Ins.  U  21-31;  May,  Ins.  {{  102- 
111.  "A  person  has  an  insurable  interest  in 
the  life  of  another  when  there  is  a  reason- 
able probability  that  be  will  gain  by  the  tat- 
ter's remaining  alive,  or  lose  by  his  death." 
8  Kent  (14th  Ed.)  566,  note.  The  result  of  a 
recent  review  of  the  American  cases  is  thus 
stated:  "An  insurable  Interest  which  will 
take  an  insurance  policy  out  of  tbe  class  of 
wager  irallcles  is  such  an  Interest  arising 
from  ties  of  blood  or  other  relations  as  will 
Jnstify  a  reasonable  expectation  of  advantage 
or  benefit  from  a  continuance  of  the  life  of 
tbe  assured.  This  rule,  it  would  appear,  does 
not  dispense  entirely  with  a  pecuniary  inter- 
&5A.— 18 


est,  but  merely  permits  that  interest  to  con- 
sist of  a  mere  expectation  of  pecuniary  bene- 
fit, as  distinguished  from  the  requirement  of 
the  other  rule,  that  the  Interest  must  amount 
to  a  claim  recognizable  or  enforceable  In 
law."  54  L.  E.  A.  234.  In  short,  "the  essen- 
tial thing  Is  that  tbe  policy  shall  be  obtained 
in  good  faith,  and  not  for  the  purpose  of 
speculating  upon  the  hazards  of  a  life."  Con- 
necticut, etc.,  Ins.  Co.  v.  Schaefer,  94  U.  S. 
457,  460,  24  L.  Ed.  251;  Kentucky  Ins.  Co. 
V.  Hamilton,  63  Fed.  93,  101,  11  C.  C.  A.  42; 
Loomis  V.  Insurance  Co.,  6  Gray,  396.  If,  as 
tbe  plaintiffs  concede,  there  is  no  case  In 
point  with  the  one  at  bar,  the  foregoing  quo- 
tations from  so  many  different  sources  of  tbe 
highest  authority  leave  no  doubt  as  to  the 
general  principle  governing  it  In  accordance 
with  this  principle.  It  is  held  that  a  partner 
has  an  insurable  Interest  in  the  life  of.  bis 
copartner,  upon  whose  co-operation  he  relies 
for  the  success  of  the  business.  Connecticut, 
et&,  Ins.  Co.  V.  Luchs,  108  U.  &  498,  2  Sup. 
Ct  949,  27  L.  Ed.  800:  MorreU  v.  Insurance 
CO.,  10  Cush.  282,  57  Am.  Dec.  92;  Valton 
V.  Assurance  Co.,  20  N.  Y.  32;  Powell  v. 
Dewey,  123  N.  C.  103.  31  S.  E.  381,  68  Am. 
8t  Rep.  818;  18  Cent  Law  J.  347.  So,  when 
one  furnishes  the  capital  and  outfit  for  a 
mining  expedition,  it  Is  held  that  he  has  an 
Insurable  interest  in  the  life  of  him  to  whom 
he  commits  the  management  and  success  of 
the  enterprise.  It  is  hardly  necessary  to  say 
that  the  success  of  a  corporate  enterprise  may 
be  so  interwoven  with  the  personality  of  its 
manager  that  its  stock  is  taken,  and  money 
is  loaned  to  carry  It  on,  as  much  in  reliance 
upon  tbat  personality  as  upon  the  intrinsic 
merit  of  tbe  enterprise;  and  no  good  reason 
appears  why  a  stockholder  or  creditor,  the 
value  of  whose  Investment  may  be  reason- 
ably said  to  depend  upon  the  life  w  health 
of  the  man  at  the  helm,  should  not  have  an 
Insurable  interest  in  his  life,  the  same  as  one 
who  invests  money  In  a  partnership,  relying 
upon  the  skill  or  experience  of  his  copartner, 
has  an  insurable  Interest  In  tbe  life  of  the 
latter,  or  one  who  equips  a  mining  expedition 
has  an  insurable  interest  in  the  life  of  him 
to  whom  Its  management  Is  committed.  The 
creditor  or  stockholder  under  such  circum- 
qtances  would  seem  to  have  that  "reasonable 
expectation  of  pecuniary  benefit  or  profit  from 
the  continuance  of  another's  life"  which  la 
held  sufficient  to  constitute  an  Insurable  in- 
terest In  sncb  case  "the  essential  thing, 
*  *  *  that  the  policy  should  be  obtained 
In  gooa  faith,  and  not  for  the  purpose  of 
speculating  upon  the  hazards  of  life,"  would 
appear  to  be  present  In  this  view  we  are 
not  prepared  to  say,  as  matter  of  law  (Waine- 
wrlght  V.  Bland.  1  Moo.  &  R.  481;  Swlck  v. 
Insurance  Co.,  2  Dill.  160,  Fed.  Cas.  No.  13,- 
692;  I,«ngdon  v.  Insurance  Co.  (C.  C]  14 
Fed.  272,  274,  276;  Stelnback  v.  Dlepenbrock, 
158  N.  Y.  2^  31,  32,  52  N.  E.  662,  44  L.  R. 
A.  417,  70  Am.  St  Bep.  424),  tbat  the  plain- 
tUEs,  who  were  furnishing  the  funds  to  carry 
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on  the  business  of  the  George  T.  Comlns 
Company,  had  no  Insurable  Interest  in  the 
life  of  George  T.  Comins,  the  manager,  and 
apparently  the  originating  and  directing  per- 
sonality  In  the  enterprise. 

2.  But  assuming  that  the  plaintiffs  bad  no 
such  Insurable  Interest  in  George  T.  Comins 
as  would  entltie  them  to  take  out  a  policy 
on  bis  life,  it  does  not  follow  that  a  policy 
previously  taken  out  by  George  T.  Comins 
upon  his  own  life,  wltb  no  objectionable 
purpose,  but  under  the  full  sanction  of  the 
law,  could  not  afterwards  be  assigned  by 
him  to  the  plaintiffs,  with  the  consent  of  the 
beneflciaiy,  for  a  sufficient  consideration  and 
bona  fide  object  In  Elliot  on  Insurance 
(1902),  the  latest  treatise  upon  the  subject, 
the  state  of  the  law  la  thus  declared  (section 
62):  "The  question  whether  a  jwlicy  valid  at 
its  Inception  may  afterwards,  before  the  death 
of  the  insured,  be  assigned  to  one  who  has 
no  insurable  Interest  In  the  life  of  the  in- 
sured, has  been  much  discussed,  and  the 
authorities  are  in  hopeless  conflict."  "The 
tendency  in  business  life  has  been  to  liber- 
alize the  rules  governing  life  insurance,  and 
thus  to  broaden  its  scope.  It  was  found  de- 
sirable that  life  insurance  policies  should 
pass  freely  by  transfer  and  assignment,  and, 
so  long  as  this  was  with  the  consent  of  the 
parties,  it  was  felt  that  the  objections  on 
the  ground  of  public  policy  were  largely  il- 
lusory. Thus  a  more  liberal  rule  has  been 
adopted  in  many  states,  where  It  is  held 
that  a  policy  supported  by  an  interest  at  Its 
inception  is  a  mere  chose  in  action,  which 
may  be  assigned  to  a  person  who  has  no  in- 
surable interest  in  the  life.  Such  assignment 
does  not  create  a  new  contract,  but  merely 
continues  the  old  contract  in  force.  A  per- 
son may  thus  insure  his  own  life,  and  either 
name  or  assign  the  policy  to  whomsoever  he 
chooses,  without  reference  to  the  interest  of 
such  beneficiary  In  his  life.  The  rule  that 
the  assignee  of  a  valid  policy  need  not  have 
an  Insurable  interest  in  the  life  prevails  in 
California,  Colorado,  Georgia,  Illinois,  Indi- 
ana, Maryland,  Massachusetts,  Mississippi, 
New  York,  Ohio,  Rhode  Island,  Vermont, 
Wisconsin,  South  Carolina,  and  in  England 
and  Canada.  The  doctrine  seems  to  be  sup- 
ported by  the  weight  of  authority,  but  it  must 
be  noted  that,  under  either  rule,  the  essential 
Tact  is  that  the  transaction  must  be  bona 
flde,  and  not  a  mere  cover  for  a  wagering 
or  speculative  insurance,  or  a  device  to  evade 
the  law.  In  fact,  many  of  the  cases  which 
hold  an  assignment  without  Interest  void  will, 
upon  close  examination,  be  found  to  rest  up- 
<i>n  the  fact  that  the  transaction  In  question 
was  merely  colorable,  and  an  attempt  to 
obtain  speculative  Insurance."  Id.  §  63. 
"There  seems  to  be  a  clear  distinction  between 
cases  in  which  the  policy  is  procured  by  the 
Insured  bona  flde  of  his  own  motion,  and 
cases  in  which  it  is  procured  by  another.  It 
is  a  very  different  thing  to  allow  ft  man  to 
create  voluntarily  an  Interest  in  hlB  termina- 


tion, and  to  allow  some  one  else  to  do  it  at 
their  will.  The  true  line  is  in  the  activity 
and  responsibility  of  the  assured,  and  not 
the  interest  of  the  persc^  entitied  to  tbe 
funds.  It  is  well  established  that  a  man 
may  take  out  a  policy  on  his  own  life,  pay- 
able to  any  person  he  pleases;  and  it  is 
drawing  a  distinction  wlthont  a  difference 
to  hold  that  be  cannot  take  out  a  policy  and 
afterwards  transfer  its  benefits."  May  Ins. 
(4th  Ed.)  f  398 A.  ."It  Is  one  thing  to  say 
that  a  man  may  take  Insurance  upon  the  life 
of  another  for  no  purpose  except  as  a  ejiecu- 
latton  or  bet  on  his  chance  of  life,  and  may 
repeat  the  act  ad  libitum,  and  quite  another 
thing  to  say  tliat  he  may  purcliase  the  policy 
as  a  matter  of  business  after  it  has  once 
been  duly  issued  under  the  sanction  of  the 
law,  and  is  therefore  an  existing  chose  in 
action  or  right  of  property,  which  Its  owner 
may  have  the  best  of  reasons  for  wishing  to 
dispose  of.  There  is  in  such  a  purchase  in 
our  opinion,  no  immorality,  and  no  imminent 
peril  to  human  life."  Clark  v.  Allen,  11  K. 
I.  439,  23  Am.  Rep.  496.  "It  is  said  that  if 
the  payee  of  a  policy  be  allowed  to  assign 
It,  a  safe  and  convenient  method  is  provided 
by  which  a  wagering  contract  can  be  safely 
made.  The  insured,  instead  of  taking  out 
a  policy  payable  to  a  person  having  no  in- 
surable interest  In  his  life,  can  take  it  out 
to  himself  and  at  once  assign  it  to  such 
person/  But  such  an  attempt  would  not 
prove  successful,  for  a  policy  issued  and 
assigned  under  such  circumstances  would 
be  none  tbe  less  a  wagering  x>ollcy  because 
of  the  form  of  it  This  intention  of  the  par- 
ties procuring  the  policy  would  determine  its 
character,  which  the  courts  would  unhesitat- 
ingly declare  in  accordance  with  the  facts, 
reading  the  policy  and  assignment  together 
as  forming  part  of  one  transaction.  •  •  • 
The  point  of  actual  separation  between  the 
cases  asserting  the  assignability,  and  those 
asserting  the  nonassignability,  of  policies  of 
Insurance  to  x)ersons  not  interested  In  the 
contfaiuance  of  the  life  of  .the  assured,  seems 
to  be  that  those  asserting  nonassignability 
proceed  on  the  assumption  that  the  question 
is  one  of  law,  and  that,  if  a  policy  is  not  as- 
signable In  one  case,  It  cannot  be  In  any 
case;  while  In  the  other  line  of  cases  tbe 
underlying  principle  Is  that  all  valid  con- 
tracts are  assignable,  but  that  contracts  are 
not  necessarily  valid  and  free  from  the  taint 
of  gambling  because  upon  their  face  they  ap- 
pear to  be  regularly  and  properly  issued. 
In  order  to  ascertain  the  truth,  all  the  facts 
and  circumstances  may  be  proved;  and.  If  It 
then  api)ears  that  the  parties  intended  by 
the  contract  to  enable  a  third  and  uninterest- 
ed party  to  speculate  upon  the  life  of  another, 
the  court  will  declare  such  contracts  Invalid, 
not  because  of  the  assignment,  but  in  spite 
of  it"  Stelnback  v.  Dlepenbrock,  158  N.  Y. 
24,  31,  32,  52  N.  E.  662,  44  L.  R,  A.  417.  70 
Am.  St.  Rep.  424;  Swick  v.  Insurance  Co., 
2  DUl.  160,  Fed.  Cas.  No.  13,692;    Langdon 
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T.  InsoniBce  Co.  (0.  C.)  14  Fed.  272;  Walne- 
wrlght  T.  Bland,  1  Moo.  &  R.  481.  See,  also, 
notes,  57  Am.  Dec.  103,  62  Am.  Rep.  143,  58 
Ajo.  Rep.  855,  16  Am.  St.  Bep.  906,  and  17 
Am.  Law  Reg.  8& 

We  think  both  reason  and  antborlty  sus- 
tain the  conclnsion  that  a  life  policy  of  In- 
surance valid  In  Its  Inception  may  he  as- 
signed to  one  having  no  insurable  Interest  In 
the  Ufe  Insured,  If  the  assignment  is  bona 
fide,  and  not  a  device  to  evade  the  law 
against  wager  policies.  Falrchild  v.  Assocla- 
tiffin,  61  Vt  613;  Mutual  Life  Ins.  Co.  y. 
Allen,  138  Mass.  24,  62  Am.  Rep.  245;  Clark 
r.  AUen,  11  R.  I.  439,  23  Am.  Rep.  496; 
Fiti^erald  v.  Insurance  Co.,  56  Conn.  116, 
132,  133,  13  Atl,  673,  17  Atl.  411,  7  Am. 
St.  Rep.  288;  Steinback  ▼.  Dlepenbrock,  168 
N.  Y.  24,  29-32,  52  N.  E.  662,  44  L.  R.  A. 
417.  70  Am.  St  Rep.  424;  Rlttler  v.  Smith,  70 
Md.  261,  265-269,  16  Atl.  890,  2  L.  R.  A.  844; 
Crosswell  v.  Association,  61  S.  C.  103,  106, 
lOe,  28  S.  B.  200;  Buislnger  v.  Bank,  67  Wis. 
75v  30  N.  W.  290,  58  Am.  Rep.  848.  Anthor- 
Itles  might  be  multij^ed,  but,  as  they  are 
fully  collected  on  both  sides  of  the  question  in 
tile  foregoing  cases  and  notes.  It  would  be 
naeleas  to  do  so. 

The  defendant  relies  upon  Warnock  t. 
Davis,  104  U.  S.  776,  26  L.  Ed.  924.  and 
LAnouette  v.  Laplante,  67  N.  H.  118,  86  Atl. 
981.  Speaking  of  the  former  case,  and  of  the 
earlier  case  of  Cammack  v.  Lewis,  16  WaU. 
643,  21  L.  Ed.  244,  the  .Supreme  Court  of 
Massachusetts,  in  Mutual  Life  Ins.  Co.  r.  Al- 
len. 138  Mass.  24,  82.  52  Am.  Rep.  245,  said 
they  "were  both  cases  in  which  the  policies 
were  taken  out  by  the  procurement  of  the 
assignees,  in  order  that  they'  might  be  assign- 
ed to  them,  nnder  such  circumstances  as  that 
they  will  be  held  to  be  In  evasion  of  the  law 
prohibiting  gaming  policies.  The  remark  of 
Mr.  Justice  Field  in  the  latter  case,  that  'the 
assignment  of  a  policy  to  a  party  not  having 
an  insurable  interest  is  as  objectionable  as 
the  taking  out  of  a  policy  in  his  name,'  was 
not  necessary  to  the  decision."  The  Supreme 
Court  of  Connecticut  has  also  said,  referring 
to  Warnock  y.  Davis:  "The  expressions  to 
the  effect  that  the  law  permits  a  transfer 
only  to  a  person  who  has  an  insurable  inter- 
est in  the  life  insured  were  doubtlessly  occa- 
sioned by  the  belief  that  the  contract  under 
consideration  was  a  wager."  B'ltzgerald  v. 
Insurance  Co.,  66  Conn.  116,  133,  13  Atl.  677. 
7  Am.  St.  Rep.  288.  That  they  were  not  in- 
tMided  to  declare  that  a  policy  valid  in  its  in- 
ception could  not  nnder  any  circumstances 
be  transferred  to  one  having  no  insurable  iu- 
teiest  would  seem  dear  from  the  later  ex- 
pressions of  the -same  Judge  in  New  York, 
etc.,  Ins.  Go.  v.  Armstrong,  117  U.  S.  691,  697, 
6  Snp.  Ot  877,  880,  29  L.  Bd.  997,  where  he 
said:  "A  policy  of  life  insurance,  without  re- 
atrictiye  words,  is  assignable  by  the  Insured, 
for  a  valuable  consideration,  equally  with 
any  other  chose  in  action,  where  the  assign- 
ment is  not  made  to  cover  a  mere  speculative 


risk,  and  thus  evade  the  law  against  wager 
policies."  The  earlier  declstons  of  the  same 
tribunal  are  as  Inconsistent  as  this  later  one 
with  the  view  of  Warnock  v.  Davis,  contend- 
ed for  by  the  defendant  Thus,  in  Connecti- 
cut, etc.,  Ins.  Co.  v.  Schaefer,  94  U.  S.  457, 
462,  24  L.  Ed.  261,  the  court  said:  "But  sup- 
posing a  fair  and  proper  insurable  interest, 
of  whatever  kind,  to  exist  at  the  time  of  tak- 
ing out  the  policy,  and  that  it  be  taken  out 
iji  good  faith,  the  object  and  purpose  of  the 
rule  which  condemns  wager  policies  is  flufS- 
dently  attained."  The  head  note  is:  "Any 
person  has  a  right  to  procure  an  insurance 
on  his  own  lite  and  assign  it  to  another,  pro- 
vided it  be  not  done  by  way  of  cover  for  ^ 
wager  policy."  In  MtDa  Life  Ins.  Co.  v.. 
France^  94  U.  S.  661,  24  L.  Ed.  287,  the  court 
said:  "As  held  by  us  in  the  case  of  Con- 
necticut Mutual  Life  Insurance  Company  v. 
Schaefer,  •  *  *  any  person  has  a  right 
to  procure  an  insurance  on  his  own  life  and 
assign  it  to  another,  provided  it  be  not  done 
by  way  of  cover  for  a  wager  policy."  War- 
nock V.  Davis  is  reviewed  and  distinguished, 
and  the  conclusion  reached  in  the  present 
case  ably  sustained,  in  Fitzgerald  -^  Insur- 
ance Co.,  56  Conn.  116,  132,  133,  13  Ati.  673, 
17  Atl.  411,  7  Am.  St.  Rep.  288;  Steinback  v. 
Dlepenbrock,  158  N.  Y.  24,  81,  82,  62  N.  E. 
662,  44  L.  R.  A.  417.  70  Am.  St  Rep.  424; 
Rittier  V.  Smith,  70  Md.  261.  265,  266,  267,  16 
AtL  890,  2  L.  R.  A.  844;  and  Crosswell  v. 
Association,  61  S.  0.  103.  105-109,  28  S.  B. 
200. 

In  Lanonette  y.  Laplante,  67  N.  H.  118,  36 
Atl.  081,  the  court  said:  "The  transaction  hi 
a  legal  aspect  does  not  differ  from  what  it 
would  have  been  if  he  [the  beneficiary]  had 
himself  procured  the  insurance  with  Mr& 
Lawrence's  [the  subject  of  the  insurance]  as- 
sent" Thus  the  policy  was  treated  as  a 
wager  contract  In  its  Inception.  The  case, 
therefore,  is  no  more  an  authority  than  War- 
nock V,  Davis  for  the  proposition  for  which 
the  defendants  contend  here,  but  is  entirely 
consistent  with  the  conclusion  reached  in  the 
present  case. 

American  Legion  of  Honor  y.  Sides,  67  N. 
H.  595,  39  Atl.  1112,  was  not  a  case  of  as- 
signment The  policy  there  In  question  was 
payable  to  the  defendant  when  issued,  and 
the  premiums  were  paid  by  him.  The  court 
evidently  proceeded  ui)on  the  idea,  as  in 
Lanouette  v.  Laplante  and  Warnock  v.  Davis, 
that  "the  transaction  in  a  legal  aspect  did  not 
differ  from  what  it  would  have  been  if  the 
defendant  had  himself  procured  the  Insur- 
ance," and  that  it  was  a  wager  contract  in 
its  inception.  The  fact  that  the  case  was 
disposed  of  without  comment,  upon  the  au- 
thority of  Lanouette  y.  Laplante,  conflrma 
this  view.  Like  Warnock  v.  Davis  and 
Lanouette  v.  Laplante,  it  is  distinguishable 
from  the  present  case. 

3.  The  provlsIoDB  in  the  policy  regarding 
assignment,  upon  wliich  the  defendant  relies, 
were  Inserted  for  the  protection  of  the  corn- 
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pany.  ^e  company  has  waived  them  by 
adoilttlng  liability  and  paying  the  money  Into 
court  They  are  not  available  to  the  defend- 
ant Knights  of  Honor  v.  Watson,  64  N.  H. 
617. 15  Atl.  125:  Brown  ▼.  Mansur,  64  N.  H. 
39,  5  AU.  768. 

4.  But,  assamlng  the  validity  of  the  asBlgn* 
ment,  the  defendant  contends  that,  as  it  was 
made  as  a  pledge  or  security  for  the  debt  of 
another,  its  legal  relation  was  that  of  a  sure- 
ty, and  that  it  was  discharged  by  certain 
transactions  between  the  plaintiffs  and  the 
principal  debtor  changing  the  terms  of  the 
contract,  to  which  the  policy  was  collateral, 
and  the  status  of  security,  to  which  the  de- 
fendant, in  case  he  paid  the  principal  indebt- 
edness, would  have  been  entitled  to  subroga- 
tion. 

Of  the  soundness  of  the  legal  propositton 
that,  "when  a  person  pledges  his  property  as 
security  for  the  performance  of  the  contract 
of  a  third  party,  the  property  stands  in  the 
position  of  a  surety,  and  any  change  in  the 
contract  which  woidd  have  discharged  a  sure- 
ty upon  the  contract  will  discbarge  the  prop- 
erty pledged  as  securi<!y,"  there  would  seem 
to  be  no  doubt  Brandt,  Sur.  &  Guar.  (2d 
Ed.)  i  34;  Rowan  v.  Company,  88  Conn.  1; 
Price  V.  Bank,  124  111.  817,  15  N.  H.  754,  7 
Am.  St  Rep.  867.  The  trouble  is  not  with 
the  law  of  the  defendant's  position  in  this 
Hespect,  but  with  the  facts.  As  we  under- 
stand the  finding  of  the  court,  the  defendant 
assented  to  the  transaction  of  December  1, 
1892,  and  that  the  policy  should  remain  with 
the  plaintiffs  as  security  for  the  notes  tiiea 
substituted.  The  facts  reported  are  quite 
sufficient  to  warrant  this  finding.  Having  so 
assented,  it  is  hardly  necessary  to  say  that 
the  defendant  Is  now  estopped  to  claim  a  dis- 
cbarge on  account  of  that  transaction.  Cros- 
by V.  Wyatt,  10  N.  H.  818,  324;  Watriss  v. 
Pierce,  82  N.  H.  660;  Hutchinson  v.  "Wright, 
61  N.  H.  108;  Brandt.  Sur.  Sc  Guar.  <2d  Bd.) 
i  342.  Furthermore,  according  to  the  case, 
as  amended,  the  transaction  of  1892  involved 
no  extension. 

As  we  understand  the  finding  of  the  court, 
the  transaction  of  November,  1894,  was  nei- 
ther a  payment  nor  an  extension  of  the  prin- 
cipal indebtedness,  nor  a  change  In  the  status 
of  any  security  held  by  the  plaintiffs  to  which 
the  defendant  would  have  been  entitled  to  be 
subrogated  had  he  paid  the  principal  debt, 
except  such  change  as  resulted  from  the  bona 
fide  foreclosure  of  the  plaintiffs'  mortgages 
and  due  application  of  the  proceeds  in  re- 
duction of  the  primary  obligations.  No  other 
Interpretation  would  be  consistent  with  the 
decree.  If  we  have  misinterpreted  the  find- 
ing of  the  court,  and  the  foreclosure  was  In 
fact  only  a  matter  of  form,  and  the  real 
transaction  was  a  transfer  of  the  property  of 
the  Comlns  Company  to  the  Beecher's  Falls 
Company,  pursuant  to  a  binding  agreement 
between  the  plaintiffs  and  the  Comlns  Com- 
pany that  the  plaintiffs  would  thereafter  look 
for  their  pay  to  the  Beecher's  Falls  Company 


and  not  to  the  Comlns  Company,  then  there 
would  appear  to  have  been  such  a  modifica- 
tion of  the  terms  of  the  contract,  for  the  per- 
formance of  which  the  poHcy  was  pledged, 
as  'to  effect  a  discharge  of  the  policy  as  se- 
curity. 

6.  The  mortgage  sale  "and  the  amoimt  of 
the  proceeds  of  each  sale  ($5,000  and  $18,000) 
were  shown  by  the  record,"  and,  upon  sucb 
showing,  were  found  as  facts.  The  sale  and 
the  proceeds  thereof  already  appearing  as 
"facts"  from  the  record,  and  the  application 
of  the  proceeds  to  the  mortgage  Indebtedness 
following  as  matter  of  law,  the  admission  of 
the  indorsement  upon  the  wrapper,  merely 
evidencing  the  same  facts,  was  not  reversible 
error,  especially  in  the  absence  of  anything 
in  the  case  showing  or  Indicating  a  claim 
that  in  these  respects  the  facts  were  other- 
wise than  as  shown  by  the  record.  Wiggln 
V.  Damrell,  4  N.  H.  69;  Foye  v.  Leighton,  24 
N.  H.  29,  87,  38;  Walt  v.  Association,  66  N. 
H.  581.  23  Atl.  77,  14  L.  R.  A.  336,  49  Am.  St 
Rep.  630. 

Bxceptioas  overruled. 

CHASE  and  WALKER,  JJ..  did  not  Bit; 

the  others  concurred. 


(S  R.  LIM) 

McCRILLIS  V.  COLE. ' 

(Supreme  Court  of  Rhode  Island.    April  27, 

1903.) 

FIXTCRBS— MORTOAOOR  AND  HORTGAaiSBi— 
EQUITABLE!    MORTaAGE. 

1.  l%e  owner  of  land  agreed  with  a  third  per- 
son to  build  a  mill  for  him,  and  to  s^l  liim  the 
mill  and  the  land  at  an  agreed  price,  the  third 

f>er80u  agreeing  to  buy  the  laud  and  mill  with- 
u  a  certain  number  of  years,  paying  a  certain 
sum  each  year,  and  interest  on  the  price  of  the 
land  and  money  expended  in  erecting  the  mill. 
The  third  person  also  agreed  to  furnish  a  part 
of  the  materials.  Held,  that  in  equity  the  own- 
er of  the  land  stood  as  a  mortgagee  to  the  third 
person. 

2.  The  third  person  purchased  an  engine  and 
boiler  and  placed  them  in  the  mill,  the  owner 
of  the  land  having  no  knowledge  of  an  agree- 
ment relative  thereto  whereby  title  was  to  re- 
main in  the  seller.  EelA  that,  as  between  him 
and  the  seller,  the  owner  was  entitled  to  hold 
the  property. 

Suit  by  J.  Wilson  McCrillls  against  JTobn 
W.  Cole.  Heard  on  bill,  answer,  and  proof. 
Decree  for  complainant. 

Argued  before  STINESS,  0.  3.,  and  Tlli- 
LINGHAST  and  DOUGLAS,  JJ. 

Llttlefleld  &  Barrows,  for  complainant. 
Edwards  &  Angell,  for  respondent 

STINESS,  O.  3.  The  complainant,  BCc- 
Crillls,  entered  into  a  contract  by  which  he 
was  to  build  a  mill  for  Smith,  and  to  sell 
to  him  the  land  and  mill  at  an  agreed  price. 
Smith  agreed  to  buy  the  land  and  mill  with- 
in ten  years,  paying,  after  two  years,  $500 
a  year  on  account  of  the  purchase  price,  and 
paying  as  rental,  until  the  purchase  was 
completed,  interest  on  the  price  of  the  land 
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and  the  money  expended  by  tbe  complainant 
In  erecting  the  mill.  Smith  also  agreed  to 
fnmltfi  a  part  of  the  mater]^!  for  the  mill 
and  1600  In  caah,  labor,  or  materials,  with- 
out cost  to  McGrllllB,  and  to  famish  an  en- 
gine and  boiler,  with  shafting  and  pnlleys, 
without  cost  to  the  complainant,  "to  be  con- 
sidered a  part  of  the  real  estate."  McGrlllls 
bnilt  the  mill,  and  Smith  furnished  the  en- 
gine and  placed  it  in  the  mill  on  a  founda- 
tion built  by  McCrlllls.  Smith  bought  the 
engine  of  the  respondent,  Cole,  giving  a  re- 
ceipt therefor,  stating  that  the  engine  was 
"borrowed  and  received"  of  Cole,  "the  same 
to  remain  the  property  of  said  John  W.  Cole 
until  such  time  as  the  price  iet  against 
them  sliall  be  paid  as  per  memorandum  in 
the  margin,  when  they  are  to  become  the 
property  of  the  borrower,  B.  B.  Smith  & 
Co."  Smith  was  doing  business  under  t^e 
above  firm  name.  Smith  further  agreed 
with  Cole  "in  the  meantime  to  keep  proper- 
ty in  good  repair  and  sufficiently  Insured  for 
fbe  benefit  of  the  said  John  W.  Oole,  and 
to  permit  him  to  enter  and  remove  the  same" 
if  payment  should  not  be  made  as  agreed. 
The  agreement  between  Smith  and  McOrillis 
■was  unknown  to  Cole,  and  McCrlllls  was  Ig- 
norant of  the  agreement  between  Smith  and 
Cole.  Smith  became  bankrupt,  and,  upon 
Cole's  tlireat  to  take  the  engine,  the  com- 
plainant brings  this  bill  for  an  injunction 
against  its  removal.  The  complainant  claims 
that  the  engine  became  a  part  of  the  real 
estate,  and  that  the  respondent  has  no  right 
to  remove  it  This  is  the  controlling  ques- 
tion in  the  case. 

The  complainant's  first  point  is  that  by 
the  agreement  between  him  and  Smith  the 
engine  was  to  be  a  flxtare.  Undoubtedly, 
a«  between  themselves,  landlord  and  tenant 
and  vendor  and  vendee  may  say  whether 
a  filing  shall  be  regarded  as  a  fixture  or  not, 
but  such  'an  agreement  cannot  bind  other 
parties  having  rights  in  the  property.  The 
effect  of  the  agreement,  therefore,  between 
McCrlUis  and  Smith  is  not  controlling  as  to 
Cole,  who  was  not  a  party  to  it.  Kaestner 
▼.  Day,  65  111.  App.  623.  The  question,  then, 
la  whether  the  agreement  between  Oole  and 
Smith  was  such  as  to  make  the  engine  a 
fixture,  so  that  title  passed  to  McCrillis  when 
the  engine  was  placed  In  the  mill.  The  com- 
plainant argues  that  he  cannot  be  bound'  by 
a  secret  agreement  between  Smith  and  a 
tbird  party,  as  it  would  work  a  fraud  upon 
lilm.  This  depends  upon  the  question  wheth- 
er the  engine  did  or  did  not  become  a  fixture 
as  between  the  parties.  If  it  did,  the  com- 
plainant holds  it  If  It  did  not  it  was  a 
chattel,  and  the  rule  of  caveat  emptor  ap- 
plies to  the  complainant  if  he  is  to  be  re- 
garded as  a  purchaser  under  his  agreement 
with  Smith.  The  general  rule  in  regard  to 
flxtnrea,  as  now  established,  was  so  fully 
considered  by  Mr.  Justice  TilUnghast  in  Can- 
ning V.  Owen,  22  R.  I.  624,  48  Atl.  1033,  84 
Am.  St  Rep.  868,  that  It  is  needless  to  re- 


view It  The  opinion  in  that  case  clearly 
pointed  out  the  distinction  in  applying  the 
rule  between  landlord  and  tenant  and  ven- 
dor and  vendee,  the  former  being  broader 
and  mote  liberal  than  the  latter.  Thus  he 
cited  from  MeConnell  y.  Blood,  123  Mass. 
47,  26  Am.  Hep.  12,  as  follows:  "Many 
things  which,  as  hetween  landlord  and  ten- 
ant would  be  removable  as  chattels,  are 
regarded  as  a  part  of  the  realty  In  favor  of 
a  mortgagee."  In  this  case  the  relation  of 
ttie  parties  is  not  clear.  McCrillis  did  not 
sell  and  Smith  did  not  buy.  They  were  not 
actually  vendor  and  vendee.  While  Smith 
was  to  pay  a  rental  pending  his  agreement 
to  buy,  the  sum  he  was  to  pay  was  Interest 
on  the  price  of  the  land  and  money  expend- 
ed in  building,  not  a  sum  based  on  the  rental 
value  of  the  property.  From  this  fact  con- 
pled  with  the  agreement  to  buy  under  which 
Smith  entered,  we  are  of  opinion  that  they 
did  not  stand  strictly  In  the  relation  of  land- 
lord and  tenant  The  obvious  effect  of  the 
agreement  between  McCrillis  and  Smithy  un- 
der which  McCrlllls  was  to  advance  bis  mon- 
ey, was  that  the  eontdbutions  of  Smith 
would  be  security  to  him  for  money  he 
shonld  expend  in  erecting  the  mill  for 
Smith's  benefit  and  on  his  agreement  We 
therefore  think  that  as  to  Smith,  be  stood  ' 
equitably  as  a  mortgagee.  The  general  rule 
between  vendor  and  vendee  is  substantially 
the  same  between  mortgagor  and  mortgagee, 
because  the  relation  Is  substantially  the 
same;  the  mortgage  being  a  form  of  sale. 
A  mortgagee  gets  a  conditional.  Instead  of 
an  absolute,  title,  but  it  becomes  absolute 
on  default  In  this  -  case  a  mortgage  was 
not  given,  but  McCrillis  held  the  title  to  the 
property  conditionally,  and  upon  default 
held  it  absolutely,  without  the  need  of  a 
sale  or  deed.  As  to  the  rule  between  ven- 
dor and  vendee,  it  was  said  in  Canning  v. 
Owen,  quoting  Field,  J.,  in  Sands  V.  PfeifPer, 
10  Cal.  264:-  "  'As  against  him  [the  vendor] 
all  fixtures  pass  to  his  vendee,  even  though 
erected  for  the  purposes  of  trade  and  man- 
ufacture, or  for  ornament  or  domestic  use, 
unless  q)eclaUy  reserved  in  the  conveyance.' 
And  tile  same  strict  rule  which  applies  be- 
tween heir  and  executor  applies  equally  be- 
tween vendor  and  vendee,  and  between 
mortgagor  and  mortgagee.  2  Kent's  Com. 
•345."  Under  this  relation  of  Smith  and 
McCrillis  there  can  be  no  question  that,  if 
Smith  had  put  in  the  engine  with  clear  title 
in  himself,  McCrillis  would  have  taken  It 
by  the  agreement  between  them,  upon 
Smith's  default 

What  effect  then,  is  to  be  given  to  Cole's 
claim  of  title  under  the  droumstances?  Has 
he  tide  as  against  the  complainant  under  an 
agreement  in  the  nature  of  a  mortgage? 
Upon  equitable  grounds  the  complainant  has 
the  stronger  position.  Under  his  contract  he 
retained  the  title  to  the  land,  giving  Smith 
no  apparent  ownership,  as  security  for  bis 
expenditure  in  building  the  mill,  upon  the 
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obance  that  It  might  be  left  on  his  htuidB, 
the  parties  agreeing  that  the  engine  and 
boiler  should  be  considered  as  real  estate. 
He  conid  have  done  no  more.  The  agree- 
ment, as  bettveen  him  and  Smith,  was  valid 
and  reasonable.  He  was  taking  a  large 
chance,  for  which  he  was  entitled  to  ade- 
qaate  security.  Cole,  on  the  other  hand, 
was  selling  chattels  of  no  use  unless  affixed 
to  land,  knowing  the  use  to  which  they  were 
to  be  put,  without  inquiry  as  to  the  owner- 
ship of  the  mill.  There  la  some  conflict  of 
testimony  as  to  his  knowledge,  but  it  Is  not 
material.  If  he  demanded  or  was  shown 
any  evidence  of  Smith's  ownership  of  the 
mill,  there  could  be  none  except  the  agree- 
ment, which  showed  at  once  that  McCrillls 
was  to  hold  the  property  as  real  estate.  If 
he  made  no  inquiry,  then  he  knew  that  the 
engine  and  boilers  were  liable  to  be  put  Into 
another's  mill,  where  ownership  was  liable 
to  be  brought  in  question.  He  was  intrust- 
ing Smith  with  possession  and  apparent 
ownership  of  that  which  was  liable  to  be- 
come realty.  If  we  ask  which  of  two  inno- 
cent persona  must  sufCer  loss,  the  answer  Is 
obvious  that  It  must  be  the  one  most  at 
fault;  and  these  facts  show  that  the  defend- 
ant was  at  fanlt  In  not  making  an  inquiry 
which  it  was  his  doty  to  make.  This  la  the 
underlying  principle  upon  which  decisions 
upon  this  point  rest,  and  we  think  that  the 
law  Is  settled  on  sound  reason  and  a  decided 
weight  of  authority.  In  the  first  place,  we 
consider  It  settled  in  this  state  by  Canning 
T.  Owen,  supra,  that  whatever  is  attached  to 
the  realty  with  a  view  to  enhance  the  value 
thereof,  and  for  the  purpose  of  being  per- 
manently used  in  connection  therewith.  Is  a 
fixture;  and  the  fact  that  it  can  be  removed 
without  physical  injury  to  the  freehold  does 
not  change  Its  character.  In  support  of  this 
rule.  In  addition  to  the  cases  there  cited,  we 
refer  to  the  following  as  a  few  of  the  many 
cases  on  this  fruitful  subject:  Pierce  v. 
Oeocge,  108  Mass.  78,  11  Am.  Rep.  310  (ma- 
chinery other  than  that  clearly  irartable); 
Smith  Paper  Co.  v.  Servln,  130  Mass.  511 
(Iron  table  on  brick  foundation);  Sweetzer 
V.  Jones,  36  Yt.  317,  82  Am.  Dec.  639  (boU- 
ers  and  engine);  Snedeker  t.  Warring,  12 
N.  Y.  170  (ornamental  statue  in  grounds); 
Hopewell  Mills  V.  Taunton  Sav.  Bank,  150 
Mass.  619,  23  N.  E.  827,  6  L.  R.  A.  249,  15 
Am.  St.  Bep.  236  (machinery  In  a  cotton 
mill);  Vail  v.  Weaver,  132  Pa.  363,  19  Atl. 
138,  19  Am.  9t.  Rep.  698  (engine  and  ma- 
chinery of  electric  plant). 

In  the  present  case  the  Intention  of  the 
contract  was  to  make  the  engine  and  boilers 
a  part  of  the  realty.  The  question  still  re- 
mains, however,  whether  this  affects  the 
right  of  the  respondent,  Cole,  who  was  not 
a  party  to  the  contract  In  regard  to  the  erec- 
tion of  the  mill.  As  to  this  question,  in 
Davenport  v.  Shants,  43  Vt  646,  the  rule 
is  well  stated  In  the  syllabus  and  sustained 
by  the  opinion  as  follows:    "When  a  person 


sells  machinery  under  a  condition  that  It 
shall  remain  the  property  of  the  vendor  un- 
til the  price  Is^pald,  but  It  Is  of  such  a  cbar- 
acter  that,  when  it  is  put  in  place  In  a  mill, 
it  would  pass  under  a  mortgage  of  the  real 
estate,  and  the  vendor  had  reason  to  suppose 
it  would  be  and  It  was  so  placed  before  It 
was  paid  for,  held,  that  the  equity  of  a  sub- 
sequent mortgagee,  without  notice  of  tbe 
vendor's  claim  and  in  reliance  upon  tbe  ven- 
dee's tltie  being  absolute,  is  paramount  to 
that  of  the  conditional  vendor."  This  doc- 
trine is  sustained  as  to  subsequent  mortga- 
gees or  purchasers  by  the  following  cases: 
Wentworth  v.  Woods,  163  Mass.  28,  39  N.  K. 
414;  Rldgeway  Stove  Co.  v.  Way,  141  Mass. 
557,  6  N.  E.  714;  Sout}ibridge  Sav.  Bank  v. 
Exeter' Mach.  Works,  127  Mass.  642;  Meag- 
her V.  Hayes,  162  Mass.  228,  25  N.  E.  105, 
23  Am.  St  Rep.  819;  Kaestner  ▼.  Day,  U5 
111.  App.  623;  Fryatt  v.  SuUivan  Co.,  6  HiU. 
116,  affirmed  7  Hill,  529;  Thomson  v. 
Smith.  Ill  Iowa.  718,  83  N.  W.  789,  50  L. 
R.  A.  780,  82  Am.  St.  Rep.  641;  StUlman  t. 
Flennlken,  68  Iowa,  460.  10  N.  W.  842,  43 
Am.  Rep.  120;  Water  Co.  v.  Boiler  Works, 
15  Tex.  Civ.  App.  694,  41  S.  W.  835;  Brown 
V.  Roland,  11  Tex.  Civ.  App.  648,  33  S.  W. 
273;  Wickes  v.  Hill,  115  Mich.  338,  73  N.  W. 
375;  McNally  v.  Connolly,  70  CaL  3,  11  Pac. 
320;  MUler  v.  Waddlngham,  91  Cal.  377.  27 
Pac.  760, 13  L.  R.  A.  680;  Knowlton  v.  John- 
son, 87  Mich.  47;  Mulr  v.  Jones,  23  Or.  352, 
31  Pac.  64C,  19  L.  R.  A.  441;  Wade  v.  Brew- 
ing Co.,  10  Wash.  285,  38  Pac.  1009;  Case 
V.  Garven,  46  Ohio  St.  289,  18  N.  B.  493. 
The  following  cases  apply  the  same  rule  to 
prior  mortgagees  and  owners:  Thompson  v. 
Vinton,  121  Mass.  139;  Hunt  v.  Bay  State 
Iron  Co.,  97  Mass.  279;  English  v.  Foote.  8 
Smedes  &  M.  444;  Hlnkley  &  Egery  Iron 
Co,  V.  Black,  70  Me.  473,  35  Am.  Rep.  346; 
Roddy  V.  Brick,  42  N.  J.  Eq.  218,  6  AtL  806; 
The  Bass  Foundry  v.  Qallentine,  99  Ind.  525; 
Hamilton  v.  Huntiey,  78  Ind.  521,  41  Ato. 
Rep.  593.  We  do  not  regard  a  distinction 
between  prior  and  subsequent  mortgagees  as 
lmi>ortant  in  this  case.  Both  cljisses  are 
recognized  as  being  within  the  rule,  and  the 
fact  that  the  mortgage  was  subsequent  to 
the  delivery  of  the  property  claimed  in  the 
cases  cited  was,  no  doubt.  In  some  of  them 
accidental.  The  language  of  some  of  the 
opinions  indicates  that  tbe  result  would  have 
been  the  same  had  the  mortgages  been  prior 
to  the  conditional  sale  of  the  chattel.  How- 
ever this  may  be,  it  is  clear  that  there  Is  a 
stronger  equity  in  favor  of  a  bona  fide  pur- 
chaser without  notice,  who  is  presumed  to 
buy  on  the  basis  of  what  he  sees  and  of 
what  would  be  regarded  to  pass  as  real  es- 
tate. He  pays  upon  the  condition  of  the 
property  as  it  appears.  To  a  prior  mortga- 
gee or  owner  In  many  cases  it  would  simply 
be  an  accession.  In  this  case  the  complain- 
ant put  out  his  money  on  the  agreement  by 
Smith  to  furnish  the  engine  and  boilers. 
His  money  was  as  much  advanced  upon  the 
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onderstandlng  thBt  the  engine  and  boilers 
were  to  be  a  part  of  the  realty  as  one  who 
shotild  buy  the  realty  as  it  stood. 

Withont  reviewing  all  the  cases  dted  by 
the  respondent,  It  Is  enough  to  say  that 
many  of  them  are  cases  between  landlord 
and  tenant,  and  others  are  not  In  harmony 
with  later  decisions  of  the  same  court  cited 
above;  e.  g..  The  Lansing  Works  v.  Walker, 
91  Mich.  409,  51  N.  W.  1061,  30  Am.  St.  Hep. 
488;  Perm  Mut  Life  Ins.  Co.  t.  Semple,  38 
X.  J.  Eq.  575;  Hendy  v.  Dlnkerhoff,  57  CaL 
3,  40  Am.  Rep.  107;  March  v.  McKoy,  56  Cal. 
85;  Godard  ▼.  Gould,  14  Barb.  662.  Other 
cases  cited  by  respondent  may  be  distinguish- 
ed. In  Brand  v.  McMahon  (Sup.)  15  N.  Y. 
Snpp.  39,  the  claim  of  the  vendor  to  the  ma- 
chinery was  announced  by  the  auctioneer  at 
the  sale  of  the  realty.  In  New  Chester  Water 
Co.  V.  Holly  Mfg.  Co.,  63  Fed.  19,  3  0.  C.  A. 
390,  the  appellant  water  company  was  cwn- 
posed  of  the  members  of  a  firm  which  had 
bought  the  engines  of  the  Holly  Company  and 
then  conveyed  the  land  on  which  the  engines 
were  placed  to  the  water  company.  On  this 
fact  the  water  company  was  cliarged  with 
notice.  In  other  cases,  the  mortgagor  or 
grantor  having  agreed  that  the  property 
should  be  personalty.  It  has  been  held  that 
his  grantee  was  estopped  to  claim  to  the 
contrary;  e.  g.,  Smith  v.  Benson,  1  Hill,  176. 

Onr  conclusion  Is  that  the  complainant  is 
mtltled  to  bold  the  engine  and  boilers. 


(S  R.  L  la) 
ZANTUBJIAN  v.  BOORNAZIAN  et  aL 

(Supreme  Conrt  of  Rhode  Island.    April  24, 
1903.) 

STATUTK  OF  FRAUDS— AORESBMENTS  NOT  TO 
BE  PERFORMED  WITHIN  A  TEAR— SALE  OF 
BUSINESS— GOOD  WUX— PAROL  EVIDENCE— 
CONSIDERATION. 

1.  An  agreement,  oil  sale  of  a  business,  never 
to  engage  in  it  again  In  the  immediate  vicinity 
in  competition  with  the  purchasers,  is  not  with- 
in Gen.  Laws  1890,  c.  233,  §  6,  providing  that 
no  action  can  be  maintained  to  charge  any  per- 
son on  any  agreement  which  is  not  to  be  per- 
formed within  a  year  from  the  making  thereof. 

2.  Where  a  written  agreement  executed  on  a 
sale  of  a  bosiness  gpecifies  that  the  good  will 
is  included  in  the  sale,  without  any  restrictions 
as  to  re-engaging  in  business,  oral  evideace  that 
the  sellers  agreed  never  to  re-engage  in  the  busi- 
ness in  the  same  vicinity  is  inadmissible  as 
Ttiying  the  written  agreement. 

3.  Where  the  good  will  Is  included  in  the  sale 
of  a  business,  the  sellers  may  re-engage  in  the 
same  bosiiiess  in  the  same  vicinity  in  the  ab- 
sence of  an  agreement  to  the  contrary,  bat  can- 
not apply  to  their  old  customers  to  induce  them 
not  to  deal  with  the  purchasers.  - 

4.  An  agreement,  subsequent  to  a  contract  of 
sale,  to  ezecnte  another  instrument  setting  forth 
a  promise  not  to  re-engage  in  the  same  business, 
is  without  consideration  and  unenforceable. 

Bill  by  Mardlros  ZanturJIan  against  Klrker 
Boornazlan  and  bthers.  ,  Heard  on  bill,  an- 
awer,  and  proof.    BUI  dismissed. 

Argued  before  XILUNGHAST  and  DOUG- 
IAS,  JJ. 

1 1  8m  Qoo4  Will,  vol.  14,  Cent  Dig.  |  I. 


Herbert  A.  Rice,  for  complainant  Barney 
&  Lee  and  James  F.  Murphy,  for  respondents. 

TILLINGHAST,  3.  The  object  of  the  com- 
plainant In  prosecuting  this  bill  Is  to  per- 
petually enjoin  the  respondents  and  each  of 
them  from  carrying  on  the  coal  and  wood 
business  in  the  cities  of  Central  Falls  and 
PawtuCket,  or  In  the  vicinity  thereof. 

The  bill  alleges  that  on  the  21st  day  of 
April,  1902,  and  for  a  long  time  prior  thereto, 
the  respondents  owned  and  conducted  a  re- 
tall  coal  and  wood  business  at  No.  14  Charles 
street.  In  the  city  of  Central  Falls;  that 
for  some  time  prior  to  said  date  they  had 
advertised  said  business  for  sale,  representing 
that  they  were  about  to  leave  said  city  of 
Ontral  Falls  and  engage  in  other  pursuits; 
and  that  on  said  21st  day  of  April  the  re- 
spondents entered  Into  an  agreement  with 
the  complainant  t6  convey  to  him  all  their 
stock  and  property  in  said  business,  together 
with  the  good  will  thereof,  for  the  sum  of 
1900,  and  further  agreed  that  they  would  not, 
nor  would  either  of  them,  from  and  after 
the  date  of  said  sale,  engage  in  the  business 
of  retailing  coal  and  wood,  either  directly 
or  indirectly,  in  either  of  said  cities  or  in  the 
vicinity  thereof,  whereby  they  might  come  in 
competition  In  business  with  the  complainant, 
and  further  agreed  that  tbey  would  execute 
a  writing  not  to  so  engage  In  said  business; 
that.  In  pursuance  of  said  agreement,  all  of 
the  stock  in  trade  of  every  kind  and  descrip- 
tion used  by  the  respondents  in  carrying  on 
their  business,  together  with  the  good  will 
of  said  business,  was  conveyed  to  the  com- 
plainant, he  paying  therefor  the  said  sum  of 
^0;  and  that  thereupon  be  took  possession 
of  said  property,  and  has  ever  since  con- 
ducted, and  is  now  conducting,  the  business 
of  retailing  coal  and  wood  at  said  location. 
The  bill  further  alleges  that  the  specific  prop- 
erty in  question  was  not  worth  more  than 
$500,  and  that  the  balance  of  the  amount 
paid,  to  wit,  1400,  was  paid  for  the  further 
agreement  aforesaid  on  the  part  of  the  re- 
spondents. It  also  alleges  that  the  respond- 
ents, notwithstanding  their  agreement  not 
to  re-engage  in  said  business,  have,  since 
the  making  thereof,  returned  to  the  city  of 
Central  Falls,  and  established  a  retail  coal 
and  wood  business  directly  in  the  rear  of 
the  location  aforesaid,  and  have  engaged  In 
and  are  now  engaged  in  conducting  the  busi- 
ness of  retailing  coal  and  wood,  and  are 
.soliciting  trade  relations  with  their  former 
customers,  and  in  all  ways  competing  In  said 
business  with  the  complainant,  all  of  which 
is  in  violation  of  their  agreement  aforesaid. 
The  prayer  of  the  bill  is  that  the  respondents 
may  be  perpetually  enjoined  from  carrying 
on  said  business  within  the  locality  afore- 
said. The  answer  of  the  respondents  admits 
that  they  sold  and  conveyed  said  stock  in 
trade  and  business  to  the  complainant  for 
the  sum  of  ^900,  but  they  deny  that  they 
agreed  that  they  would  not  again  engage  in 
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the  buslnesa  of  retailing  coal  ^nd  wood  In 
the  city  of  CSenttal  Falls  or  In  Its  vicinity, 
and  they  deny  that  they  agreed  to  execute  a 
writing  not  to  so  engage  In  business,  and 
not  to  compete  with  the  complainant  In  man- 
ner and  form  as  alleged  In  the  bUl.  They 
further  deny  that  the  property  and  goods 
conveyed  by  them  to  tl^e  complainant  were 
only  of  the  value  of  |500,  and  that  the  price 
agreed  upon,  namely,  $900,  was  fixed  In. view 
of  the  fact  that  they  agreed  not  to  again 
enter  into  said  business,  but,  on  the  contrary, 
they  allege  that  the  said  property  was  of  the 
value  of  $900  and  upwards.  They  also  deny 
that  they  were  ever  requested  to  execute  a 
writing  to  the  effect  that  they  would  not 
again  engage  In  said  business,  or  that  they 
ever  agreed  to  execute  such  a  writing.  The 
bill  of  sale  of  the  property  in  question,  which 
was  duly  executed  and  delivered  by  the  re- 
spondents to  the  complainant,  after  describ- 
ing the  principal  articles  conveyed  thereby, 
contains  this  clause,  viz.,  "together  vrith  the 
good  will  of  said  business."  At  the  trial  of 
the  case,  which  was  heard  by  the  court  on 
oral  testimony,  counsel  for  respondents  ob- 
jected to  the  introduction  of  oral  testimony 
as  to  the  making  of  the  alleged  agreement  by 
the  respondents  not  to  re-engage  In  said  busi- 
ness, on  the  grounds  (1)  that  such  an  agree- 
ment was  within  the  statute  of  frauds,  and 
(2)  that,  so  long  as  the  parties  had  reduced 
their  agreement  to  writing,  it  could  not  be 
added  to  or  varied  by  parol  evidence.  The 
court,  however,  permitted  the  'testimony  to 
be  offered  de  bene,  and  the  question  now 
before  us  is  whether  we  can  properly  consider 
and  give  weight  thereto. 

In  so  far  as  the  objection  to  the  testimony 
is  based  upon  the  first  ground.  It  Is  not 
tenable.  Under  the  statute  of  frauds  of  this 
state  (Gen.  Laws  R.  L  1896,  c.  233,  {  6,  cl. 
5),  no  action  can  be  maintained  "whereby  to 
charge  any  person  upon  any  agreement  which 
is  not  to  be  performed  within  the  space  of 
one  year  from  the  making  thereof;  unless  the 
promise  or  agreement  upon  which  such  ac- 
tion shall  be  brought,  or  some  note  or  memo- 
randum thereof,  shall  be  In  writing  and  sign- 
ed by  the  party  to  be  charged  therewith,  or 
by  some  other  person  by  blm  thereunto  law- 
fully authorized."  This  statute x"ls  confined 
to  contracts  which  by  agreement  are  not  to 
be  performed  within  a  year,  and  not  to  such 
as  may  by  circumstances  be  postponed  be- 
yond the  year."  Fenton  v.  Emblers,  3  Burr. 
1278.  Although  the  alleged  agreement  In  the 
case  at  bar  was  tha^  the  respondents  would 
never  again  engage  In  said  business,  yet  It 
was  personal  to  them;  and  hence.  If  they  had 
died  within  the  year,  as  they  might,  the 
contract  would  have  been  fully  performed 
within  the  year,  and  so  was  not  within  the 
statute.  This  branch  of  the  case  is  clearly 
within,  and  fully  controlled  by,  Richardson 
T.  Pierce,  7  R.  I.  330,  and  hence  there  Is  no 
occasion  for  a  further  discussion  thereof. 

Was  the  testimony  obnoxious  to  the  second 


rule  above  invoked,  namely,  that  It  tended  to 
vary  a  written  contract  by  parol?  We  think 
this  question  must  be  answered  in  the  af- 
firmative. The  testimony  offered  by  the  com- 
plainant as  to  what  took  place  at  the  various 
Interviews  between  the  parties  prior  to  the 
making  of  the  bill  of  sale  was  clearly  to  the 
effect  that  the  respondents  expressly  agreed 
that  they  would  never  re-engage  In  said  busi- 
ness as  alleged  in  the  bill,  and  also  that  tbey 
would  put  this  agreement  in  writing,  and 
that  a  substantial  part  of  the  consideration 
aforesaid  was  paid  because  of  this  agree- 
ment. The  testimony  offered  by  the  respond- 
ents consisted  of  a  full  and  flat  denial  of  the 
making  of  any  such  agreement.  So  that,  if 
the  testimony  were  admissible,  we  should  be 
called  upon  to  decide  as  to  the  relative  weight 
thereof.  But  in  view  of  the  fact  that,  sub- 
sequent to  said  ncgotlatious,  the  parties  went 
together  to  the  ofilce  of  Hr.  Gooding  and  had 
a  bill  of  sale  drawn  up  and  formally  exe- 
cuted, which,  while  it  did  expressly  specify 
that  the  good  will  of  the  business  was  in- 
cluded In  the  sale,  made  no  mention  of  the 
restriction  in  question,  to  now  permit  the 
complainant  to  prove  that  the  contract  was 
something  different  from  that  contained  in 
the  bill  of  sale  would  be  to  permit  a  written 
agreement  to  be  added  to  or  varied  by  parol, 
which  the. law  will  not  allow.  For  the  law 
presumes  the  written  agreement  "to  be  the 
contract  of  the  parties,  and  to  embrace  all 
the  terms  and  stipulations  deemed  material 
by  either  at  the  time  of  its  execution."  Sweet 
V.  Stevens,  7  R.  I.  375.  See,  also,  Myron  v. 
Union  By.  Co.,  19  B.  1. 125,  32  Atl.  105;  Dyer 
V.  Print  Works,  21  R.  I.  63,  41  Atl.  1016; 
Watklns  v.  Greene,  22  R.  I.  84,  46  Atl.  38; 
Vaughan  v.  Mason,  23  R.  I.  348,  50  Atl.  390; 
Am.  &  Eng.  Ency.  of  L.  (2d  Ed.)  vol.  4,  p. 
568,  and  cases  cited  in  note  8.  Eveik  conced- 
ing, therefore,  that  the  complainant  has 
shown  by  a  clear  preponderance  of  evidence 
that  the  respondents  did  orally  agree  not  to 
re-engage  in  said  business,  as  alleged  In  the 
bill,  so  long  as  this  stipulation  was  not  In- 
corporated In  the  .written  agreement  which 
was  subsequently  made,  and  so  long  also  as 
no  claim  Is  made  by  the  complainant  that 
any  fraud  was  practiced  upon  Mm  in  con- 
nection with  the  making  and  execution  of  the 
written  contract  in  question,  he  fails  to  show 
a  case  which  entitles  him  to  relief. 

That,  notwithstanding  the  fact  that  the 
respondents  sold  the  good  will  of  the  business 
In  question  tO'  the  complainant,  they  stUl 
have.  In- the  absence  of  an  express  stipulation 
to  the  contrary,  the  right  to  re-engage  In  a 
similar  business  in  the  same  neighborhood, 
seems  to  be  well  settled  by  the  authorities. 
See  Plerson  v.  Pierson,  27  Oh.  Dlv.  145; 
Knoedler  v.  Boussod  (C.  C.)  47  Fed.  465; 
Bassett  v.  Percival,  5  Allen,  346;  Smith  v. 
Glbbs,  44  N.  H.  335-343.  The  complainant's 
counsel  does  not  attempt  to  controvert  this 
proposition  of  law.  The  respondents  clearly 
have  not  the  right,  however,  to  apply  to  any 
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of  their  old  customers  privately,  either  per- 
Bonalljr  or  by  another,  to  secure  their  patron- 
age or  to  Induce  them  not  to  deal  with  the 
complainant,  for  this  would  be  In  plain  vio- 
lation 6f  their  written  agreement. 

The  complainant  offered  some  testimony  t6 
the  effect  that,  subsequent  to  the  making  of 
the  bill  of  sale,  the  respondents  agreed  to 
make  another  writing,  If  and  whenever  the 
complainant  desired  the  same,  In  which  they 
would  set  forth  the  agreement  not  to  re- 
engage in  said  business,  and  complainant's 
counsel  contends  that  respondents  are  bound 
by  this  agreement  We  do  not  find  that  this 
position  Is  sustained  by  the  evidence.  But 
even  U  It  were,  such  contract  was  without 
eonsideration,  and  hence  unenforceable. 

Tbe  bin  must  therefore  be  dlsmlBsed. 


06  B.  I.  14» 

STARKWEATHER    &    SHEPLBI    y. 

BUOWN  et  aL 

9ii]^«me   Court  of   Rhode  Island.    April  24» 

1903.) 

CORPORATIONS— UANUFACTUBING  OOMPANIBS 
—  FIUNO  REPORTS  —  FAILURE  TO  FILE  — 
STOCKHOIjDBRS'  LIABILITY  —  STATUTORY 
CONSTBUCTION— RESIDUARY  LBQATBE-LIA- 
BIUTT  OF  TESTATOR. 

1.  The  charter  of  a  corporation  organized  to 
aoqaire  and  hold  real  estate  provided  that  the 
eonxmitioB  should  be  subject  to  Pub.  St.  c 
ISS,  relating  to  "mauufactoring  corporations," 
section  11  of  which  provides  that  every  mana- 
facturing  corporation  included  within  the  act 
■hall  file  retams,  etc.  Held  that,  in  view  of  the 
fact  that  many  basinesa  corporations  which  are 
not  manufacturiug  ones  have  charters  referring 
to  the  same  statute,  the  corooration  in  question 
must  be  considered  as  aabfect'  thereto.  ' 

2.  Section  11,  as  amended  by  Laws  1892,  p. 
857,  c.  1069,  I  if  enacts  tliat  any  manufacturing 
corporation  having  no  factory  In  the  state  shall 
file  returns  in  the  ofllce  of  the  town  clerk  of  the 
town  where  it  has  an  office,  and  chapter  26, 
relative  to  statutory  coustniction  (section  8), 
provides  that  "town  clerk"  may  include  "city 
clerk."  Held,  that  the  corporation  in  question 
was  required  to  file  the  returns  in  the  office 
of  th»  dty  clerk  of  the  city  where  it  had  an 
office. 

3.  Though,  at  the  time  the  charter  was  paaa- 
ed,  manufacturing  corporations  having  no  fac- 
tory in  the  state  could  not  comply  wifii  section 
11,  becaune  no  provision  was  made  as  to  where 
they  should  file  returns,  the  amendment  (Laws 
1802,  p.  357,  c.  1089,  {  1)  having  required 
them  to  be  filed  where  such  a  corporation  had 
an  office,  the  provision  applied  to  the  corpora^ 
tion  in  qnestioo. 

4.  The  stockholders  of  such  corporation  were 
Kable,  under  the  stockholders'  liability  imposed 
by  chapter  165,  for  failure  to  file  the  returns 
as  reqaired  by  section  11. 

5.  The  residuary  legatee  of  a  stockholder  in  a 
corporation  is  not  a  proper  party  to  an  action 
against  him  as  stockholder  in  a  corporatiou, 
as  she  has  no  interest  in  his  estate  which  can 
prevent  an  application  of  any  portion  of  his 
estate  to  his  stockholder's  liability. 

BUI  in  equity  by  Starkweather  *  Shepley 
against  D.  BmaeU  Brown  and  othets  to  en- 
force a  stocUtoIder'a  liability.  Decree  for 
eonqtlatnantB,  save  as  to  defendant  Harriet 
A.  WeUman.  aa  to  whom  the  bill  ia  diamlas- 


A'rgued  before  STINTS,  C.  X,  and  *nij- 
LINGHAST  and  DOUGLAS,  33. 

Waiter  B.  Vincent,  for  complainants. 
Comstock  A  Gardner  and  Dexixx  B.  Pottetv 
for  respondents. 

DOUGLAS,  J.  The  complainants  are  Judg- 
ment creditors  of  the  Oakland  Beach  Asso- 
ciation, a  corporation  created  by  act  of  the 
General  Assembly  passed  May,  1883.  One 
of  the  defendants  is  a  stockholder  In  said 
corporation,  and  tbe  other  two  are-  the  admin- 
istrator with  the  will  annexed  and  the  wid- 
ow and  residuary  legatee  of  a  deceased  Stock- 
holder. Both  alleged  stockholders  were  such 
at  the  time  when  the  complainants  debt  ac- 
crued. Tbe  complainants'  Judgment  was  re- 
corded Jnly  7,  1902,  and  execution  thereon 
has  been  returned  nulla  bona. 

1.  The  bin  Is  brought  to  enforce  upon  the 
defendants  the  penalty  imposed  by  chapter 
155  of  the  Public  Statutes  of  1882,  corre- 
sponding to  chapter  180,  p.  556,  of  the  Gen- 
eral Laws  of  1896,  upon  the  stockholders  of 
manufacturing  corporations  which  do  not 
make  the  returns  required  of  such  C(Apora- 
tions  by  the  provisions  of  section  11  of  that 
Chapter.  The  defendants  severally  admit 
that  the  corporation  never  made  such  returns; 
but  urge  as  a -common  defense  that  the  prot 
visions  of  said  chapter  are  not  applicable 
to  it,  notwithstanding  the  terms  of  Its  char- 
ter, inasmuch  ia  it  is  not  a  manufacturing 
corporation,  and  never  had  a  manufactory 
established  In  any  town  In  this  state  or  else- 
where. 

The  charter  created  a  corporation  "for  the 
purpose  of  acqoiring  and  holding  as  an  es- 
tate In  fee  simple  the  real  estate  situated  Itt 
the  town  of  Warwick  and  known  as  "'Oak- 
land Beach,'  and  other  real  estate  adjacent 
thereto,  and  of  purchasing  and  holding  per- 
sonal property  of  various  kinds  In  connection 
therewith,  and  of  establishing  and  main- 
taining a  place  of  recreation  aud  sojourn 
thereon,  either  by  managing  the  same  un- 
der their  o-wn  direction,  or  by  leasing  the 
same  to  others,  with  fall  power  to  sell  and 
convey  said  real  estate,  or  any  portion  there- 
of, so  as  to  vest  in  the  purchaser  a  good  and 
sufficient  title  thereto  in  fee  simple,  and  for 
the  transaction  of  any  other  business  con- 
nected therewith  or  Incidental  thereto,  with 
all  the  powers  and  privileges  and  subject  to 
all  the  duties  and  llabllltieB  set  forth  In 
chapters  152  and  166  of  the  Public  Statutes 
and  in  any  acts  in  amendment  thereof  or  in 
addition  thereto." 

Title  19  of  the  PubUc  Statutes,  "Of  Oor- 
porations,"  contains  chapter  162,  "Provisions 
Respecting  Corporations  In  General;"  chap- 
ter 153,  "Of  Banks  and  Instltutloas  for  Sav- 
ings;" chapter  154,  "Of  Returns  of  Banks 
and.  Institutions  tor  Savings;"  chapter  155, 
"Of  Manufacturing  Oorporatlons;"  chapter 
166,  "Of  Insnranee  Oompeniea;"  chapter  1B7, 
"Of  Foreign  Insurance  Companies;"    chap- 
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ter  158,  "Of  Railroad  Corporations;"  chai>- 
ter  159,  "Of  Turnpike  and  Toll-Bridge  Cor- 
porations;" chapter  160,  "Of  Voluntary  Ab- 
soclatlons;"  chapter  161,  "Of  Proprietors  of 
Common  and  Undivided  Lands;"  and  chap- 
ter 162,  "Of  Hospital  Corporations."  All 
these  chapters,  after  the  first,  coiftaln  pro- 
visions which  are  applicable  only  to  the  class- 
es of  organizations  to  which  their  language 
refers,  and  which  are  absolutely  meaningless 
If  attempted  to  be  applied  to  other  classes. 
So  that  If,  Instead  of  chapter  155,  the  Gen- 
eral Assembly  had  made  this  corporation 
subject  to  the  provisions  of  chapter  153  or 
158,  the  reference  would  at  once  be  seen  to 
be  an  error  which  could  have  no  binding  ef- 
fect, as  It  could  have  no  sensible  meaning. 

The  same  result  will  follow  if  we  attemirt 
to  apply  to  this  corporation  the  literal  terms 
of  chapter  155.  Section  1  of  that  chapter 
relates  to  "the  members  of  every  incorporated 
mauufactorlng  company."  Section  2  refers 
to  "such"  company.  Section  3  relates  to 
"said"  officers.  Section  4  says  every  "such" 
company,  and  so  do  sections  5,  6,  and  7. 
Section  8  begins,  "In  case  any  manufac- 
turing company,"  etc.  Section  11  reads: 
"jSvery  manufacturing  company  included 
within  the  provisions  of  this  chapter  shall 
file  returns,"  etc.  Section  12:  "If  any  of 
*sucb'  companies  shall  fail  to  do  so,"  etc. 
Section  13:  "The  liability  of  members  of 
an  incorporated  manufacturing  company  pro- 
vided by  sections  1  and  12  of  this  chapter, 
and  of  the  members  of  such  corporations," 
etOr  "shall  be  limited,"  etc.;  and  so  on 
throughout  the  chapter.  Some  of  the  provi- 
sions of  the  chapter,  as  e.  g-,  those  of  sec- 
tions 11  and  12,  do  not  apply  to  manufactnr- 
Ing  GorponiUons  already  established,  unless 
they  accept  the  provisions  of  the  same  in  the 
manner  set  forth  in  section  17;  but,  on 
the  other'  hand,  none  of  the  provisions  of  the 
chapter  in  terms  apply  to  any  but  manu- 
facturing corporations,  and  by  section  27  the 
provisions  of  the  chapter  are  to  apply  to  all 
manufacturing  corporations  thereafter  cre- 
ated without  exception.  The  argument  is,  lu 
substance,  that  if,  as  must  be  admitted,  the 
words  of  section  11,  "iHvery  manufacturing 
company  included  within  the  provisions  of 
this  chapter,"  do  not  afCect  a  manufacturing 
company,  unless  it  is  included  within  the 
provisions  of  the  chapter,  so  a  company  In- 
cluded by  the  terms  of  its  charter  In  the 
provisions  of  the  chapter  is  not  subject  to 
the  provisions  of  section  11,  nnless  it  is  a 
manufacturing  company,  and  in  like  manner 
that  no  corporation  but  a  manufacturing 
company  can  be  subjected  to  the  provisions 
of  the  chapter  contained  in  other  sections. 

We  think  this  argument  magnifies  the  let- 
ter of  the  statute  unduly,  and  ignores  the 
i^vlotis  and  natural  meaning  of  the  charter. 
The  plaintiff  cites  many  charters  of  busi- 
ness corporations,  which  were  not '  manu- 
CBcturing  companies,  in' which  the  same  pro- 
vision was  inserted;    so  many,  indeed,  that 


we  cannot  consider  the  reference  .to  chaptw 
155  in  this  charter  as  accidental,  sln^  It 
was  in  accordance  with  a  frequent  practice 
of  the  Legislature.  The  words  of  the  char- 
ter plainly  mean  that  this  corporation,-  though 
not  a  manufacturing  company,  sliall  be  sub- 
ject to  all  the  provisions  which  manofactitf- 
iug  companies  are  made  subject  to  by  chap- 
ter 155;  L  e.,  by  force  of  chapter  16S  man- 
ufacturing corporations  generally  ore  sub- 
jected to  certain  provisions,  and  by  force  of 
this  charter  this  corporation  is  made  subject 
to  the  same  provisions.  This  was  the  in- 
tent of  the  Legislature,  undoubtedly;  but 
the  question  remains,  how  far  is  it  possible 
to  enforce  it?  If  there  are  any  provisions 
of  chapter  155  which  can  be  observed  by  a 
company  chartered  to  deal  in  real  estate, 
and  having  no  right  to  establish  a  manu- 
factory, such  provisions  are  binding  upon  the 
company;.  If  there  are  no  such  provisions, 
the  reference  to  this  chapter  which  attempts 
to  Impose  them  must  remain  inoperative, 
and  the  will  of  the  Legislature  will  have 
been  frustrated  through  lack  of  proper  words 
to  express  it  It  is  said  in  Jones  v.  Dexter, 
8  Fia.  276,  288,  after  a  review  of  many 
cases:  "From  the  principles  thus  annoimced 
it  is  not  difficult  to  deduce  the  rule  that 
where  a  statute  has  been  enacted  with  spe- 
cial reference  to  a  particular  subject,  and 
by  another  statute  Its  provistons  are  directed 
in  general  terms  to  be  applied  to  another 
subject  of  an  essentially  different  nature, 
the  adopting  statutes  must  be  taken  to  mean 
tliat  the  provisions  of  the  original  statute 
shall  be  restrained  and  limited  to  such  only 
as  are  applicable  and  appropriate  to  the  new 
subject" 

2.  For  the  purposes  of  this  case  It  is  neces- 
sary to  inquire,  first  as  to  the  application  of 
section  11  of  the  statute,  which,  at  the  time 
the  complainants'  debt  was  contracted,  had 
been  amended  by  chapter  1089,  {  1,  Laws 
1892,  and  in  its  amended  form  appears  as 
sectiou  11,  p.  658,  c.  ISO,  of  the  Oeneral 
Laws  of  1896.  If  we  substitute  for  the  sub- 
ject to  which  this  section  relates  the  name 
of  this  corporation,  we  can  test  the  applica- 
tion of  its  provisions  very  easily.  With  this 
substitute  the  amended  section  reads  as  fol- 
lows: "Every  manufacturing  company  in- 
cluded within  the  provisions  of  this  chapter 
[The  Oakland  Beach  Association]  shall  file 
In  the  office  of  the  town  clerk  of  the  town 
where  the  manufactory  is  established,  and 
every  manufacturing  corporation  in<daded 
within  the  provisions  of  this  chapter  (The 
Oakland  Beach  Association]  which  has  no 
manufactory  established  in  any  town  in  this 
state  shall  file  In  the  office  of  the  town  clerk 
of  the  town  in  this  state  where  an  office  of 
the  corporation  is  located,  annually  on  or 
before  the  fifteenth  day  of  February,  a  cer- 
tificate signed  by  a  majority  of  the  directors 
truly  stating  the  amount  of  Its  capital  stock 
actually  paid  in,  the  value  as  last  assessed 
for  a  town  tax  of  ite  real  estate,  the  value 
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of  its  personal  assets  and  the  amount  of  Its 
debts  or  liabilities  on  the  thirty-first  day  of 
December,  of  the  year  next  preceding."  It 
requires  no  latitude  of  construction  to  bold 
that  the  first  sentence  of  this  section  to  the 
^¥ord  "and*'  Is  utterly  without  meaning  or 
effect  as  applied  to  the  corporation.  It  can- 
not file  the  return  in  the  town  where  its 
manufactory  is  established,  for  it  has  no 
manufactory  and  can  have  none  in  any  town; 
but,  these  words  being  omitted,  the  rest  of 
the  section  Imposes  a  duty  which  this  cor- 
poration can  well  perform.  By  the  terms  of 
its  charter  it  Is  required  to  have  a  counting 
room  or  place  of  business  In  the  city  of  Provi- 
dence;  and  so,  under  our  statute  of  con- 
structions-chapter 26,  §  8— the  return  is  di- 
rected to  be  filed  in  the  office  of  the  city 
derk  of  the  city  of  .I>roTldence. 

It. Is  argued  by  the  defendants  that  the 
Intent  of  the  charter  must  be  Inferred  from 
the  proTlslons  of  chapter  155  as  it  was  when 
the  charter  was  passed;  but  the  words  of 
the  charter  equally  subject  the  corporation 
to  the  subsequent  amendments  of  that  chap- 
ter. At  the  time  this  charter  was  passed 
.  manufacturing  corporations  which  had  no 
manufactories  In  this  state  could  not  comply 
with  the  pi-oTlslons  of  section  11.  as  they 
could  not  file  retui-ns  in  a  place  which  did  not 
exist  any  more  than  this  corporation  could; 
and  it  Is  possible  that  it  was  to  correct  the 
omission  with  respect  to  both  classes  that 
the  amendment  was  made.  We  conclude, 
then,  upon  this  point,  that  the  charter  of  the 
Oakland  Beach  Association  imposed  upon  the 
corporation  the  duty  of  making  the  returns 
prescribed  in  section  IL 

3.  The  next  question  Is  whether  the  stock- 
holders of  this  corporation  are  subject  to  the 
same  penalty,  in  case  the  corporation  does 
not  make  its  required  returns,  that  stock- 
holders of  manufacturing  companies  general- 
ly are  subject  to  under  sections  12  and'13  of 
the  chapter.  These  sections,  which  are  iden- 
tical in  chapter  155  of  the  Public  Statutes 
and  chapter  180  of  the  General  Laws,  are  as 
follows: 

"Sec.  12.  If  any  of  such  companies  shall 
fUl  to  do  8^  all  the  stockholders  of  such 
company  shall  be  Jointly  and  severally  liable 
for  all  the  debts  of  the  company  then  exist- 
ing, and  tor  all  that  shall  be  contracted  be- 
fore such  notice  shall  be  given,  except  as 
hereinbefore  provided,  unless  such  company 
shall  have  become  insolvent  and  assigned  Its 
property  in  trust  for  the  benefit  of  its  cred- 
itors, in  which  case  the  obligation  to  give 
such  notice  by  the  flUng  of  such  certificate 
sliaU  cease. 

"Sec.  13.  The  liability  of  members  of  an  in- 
corporated manufacturing  company  provided 
by  sections  one  and  twelve  of  this  chapter 
and  of  the  members  of  such  corporations  un- 
der other  statutory  provisions,  for  the  debts 
of  such  company  hereafter  contracted  or  for 
obligations  hereafter  Incurred,  shall  be  and 
hereby  is  limited  to  the  shares  of  such  mem- 


bers In  such  corporation  paid  up  to  the  par 
value  thereof;  and  if  the  corporation  shall 
fail  to  file  the  certificate  provided  to  be  filed 
under  the  provisions  of  section  eleven  of  this 
chapter,  such  members  shall  be  liable  for 
Mild  debts  and  obligations  in  an  additional 
amount  up  to  but  not  exceeding  the  said  par 
value  of  their  said  shares." 

It  Is  very  true  that  this  section  is  penal  In 
character,  as  we  have  repeatedly  held  (Sayles 
V.  Bates,  15  E.  I.  342,  6  Ati.  497;  Wing  v. 
Slater,  19  H.  I.  697,  35  Atl.  1302,  33  L.  R.  A. 
666;  Kilton,  Warren  &  Co.  v.  Providence  Tool 
Co.,  22  R.  L  605,  613,  48  Ati.  1039),  and  as 
idmllar  statutes  have  been  held  in  other  states 
and  by  the  United  States  courts  (Merchants' 
Bank  v.  Bliss,  35  N.  Y.  412;  Chase  v.  Lord,  77 
N.  Y.  1;  Bruce  v.  Piatt,  80  N.  Y.  379;  Steam 
Engine  Co.  v.  Hubbard,  101  TJ.  S.  188,  25  L. 
Ed.  786;  Chase  v.  Curtis,  113  U.  8.  452,  5 
Sup.  Ct.  554,  28  L.  Ed.  1038;  Sayles  v.  Brown 
[C.  0.]  40  Fed.  8;  Gray  v.  Coffin,  9  Cush. 
192;  Dane  v.  Dane  Mfg.  Co.,  14  Gray,  489; 
Coffin  V.  Rich,  45  Me.  607,  71  Am.  Dec.  559; 
Libby  v.  Tobey,  82  Me.  397, 19  Ati.  904;  Moy- 
er  V.  Pa.  Slate  Co.,  71  Pa.  693;  Mean's  Ap- 
peal, 85  Pa.  75).  But  there  Is  no  room  for 
construction  In  the  clauses  relating  to  the 
present  case.  The  corporation  has  failed  ta 
file  the  certificate  required  by  section  11,  and 
it  follows  that  the  stockholders  became  Joint- 
ly and  severally  liable  for  all  the  debts  of  the 
company  existing  when  the  certificate  was  re- 
quired to  be  filed  and' all  debts  contracted  by 
the  company  until  such  certificate  was  filed, 
or,  inasmuch  as  no  certificate  was  ever  filed, 
for  all  debts  contracted  by  the  company  up 
to  the  commencement  of  this  suit,  and  the 
liability  of  each  stockholder  for  this  neglect 
is  limited  by  section  13  to  an  amount  equal 
to  the  par  value  of  his  shares. 

The  contention  of  the  defendants  Is  that 
not  only  this  statute  should  be  construed 
strictiy,  but  that  the  charter  of  the  corpora- 
tion should  also  be  given  the  strictest  con- 
struction. It  is  not  the  plain  meaning  of  the 
general  statute  that  they  dispute,  but  the  in- 
clusion of  the  members  of  this  corporation  In 
Its .  provisions.  We  cannot  assent  to  this 
proposition.  A  charter  is  a  legislative  grant, 
and  in  case  of  doubt  is  to  be  construed  most 
strongly  against  the  grantee,  not  against  the 
state.  It  is  to  be  observed,  also,  that  the 
grant  is  not  to  a  corporate  body,  but  to  indi- 
viduals, who  are  named  in  the  act,  and  their 
successors,  who  are  the  stockholders  in  the 
corporate  body  which  they  constitute.  So 
long  as  the  corporation  observes  certain  con- 
ditions, which  are  imposed  by  reference  to 
general  statutes,  these  stockholders  may 
shield  themselves  under  the  corporate  charac- 
ter and  name.  When  they  In  their  corporate 
character  fall  to  fulfill  these  duties,  they  may , 
be  pursued  again  as  individuals. 

In  the  present  case  the  references  to  the 
chapters  of  the  statutes  confer  upon  the  cor- 
porators powers  and  privileges,  as  well  as 
liabilities.    The  grant  of  corporate  powers  Is 
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coupled  with  th«  Imposition  of  liabilities,  and 
the  grantees  take  the  former  on  condition 
that  they  will  sustain  the  latter.  There  can 
be  no  doubt  that  the  Legislature  Intended  to 
incorporate  Into  the  charter  of  this  company 
Buch  provisions  of  chapter  152  as  were  appli- 
cable,, and  we  have  no  doubt  that  such  was 
the  intention,  also,  with  reference  to  the  pro- 
Tlslons  of  chapter  155  and  the  amendments 
to  It  which  are  applicable.  The  provisions  of 
chapter  152  were  mostly  grants  of  privileges, 
and  those  of  chapter  155  restrictions  or  regu- 
lations; but  the  corporators  who  accept  this 
charter  cannot  talie  it  with  the  privileges  and 
reject  the  regulations,  if  the  duty  of  mak- 
ing returns  Is  imposed  upon  the  corporation, 
it  follows  that  the  default  of  the  corporation 
in  that  regard  must  impose  the  liability 
specified  upon  the  stockholders. 

The  defendants  cite  the  case  of  Park  Bank 
y.  Remsen,  158  TJ.  S.  337,  15  Sup.  Ct  891,  39 
L.  Ed.  1008,  as  holding  that  a  special  char- 
ter, which  provided  that  the  corporation 
thereby  created  should  "possess  all  the  gen- 
eral powers  and  privileges  and  be  subject  to 
all  the  liabilities"  conferred  and  Imposed  up- 
on corporations  organized  under  a  general 
statute,  did  not  subject  the  trustees  of  such 
corporation  to  a  penalty  Imposed  by  the  gen- 
eral statute  for  default  In  making  returns. 
The  case  Is  distinguishable  from  this,  In  that 
it  concerned  ofBcers,  and  not  stockholders,  of 
the  corporation,  and  by  the  more  cogent  fact 
that  the  charter  itself  Refined  the  liabilities 
of  the  stockholders.  Mr.  Justice  Brewer,  who 
delivered  the  opinion,  says  (page  346,  158  U. 
S.,  page  893, 15  Sup.  Ct,  and  39  L.  Ed.  1008): 
"Section  9  of  the  charter  of  the  warehouse 
company  makes  special  provision  for  the  lia- 
bilities of  the  stockholders  of  the  company, 
which  was  obviously  unnecessary  If  by  the 
clause  quoted  all  the  provisions  of  the  general 
Incorporation  act  In  respect  to  the  liability  of 
stockholders,  trustees,  and  other  officers  were 
transferred  to  and  made  a  part  of  the  char- 
ter." While  these  considerations  prevent  the 
direct  application  of  the  decision  In  this  case, 
it  must  be  acknowledged  that  the  reasoning 
of  the  opinion  supports  the  views  urged  by 
the  defendants.  It  proceeds  substantially  in 
this  wise:  The  general  statute  referred  to  Is 
penal  in  its  nature,  and  must  be  construed 
strictly.  Hence  the  word  "corporation"— not 
in  the  statute,  but  in  the  charter— must  be 
deprived  of  its  natural  sense,  which  includes 
its  officers  and  stockholders,  and  limited  to 
its  barest  literal  meaning.  The  argument 
seem^  to  us  fallacious,  and,  notwithstanding 
its  high  authority,  we  cannot  hold  that  when 
the  charter  of  the  Oakland  Beach  Associa- 
tion subjects  the  corporation  to.  liabilities  It 
leaves  the  stockholders  unaffected,  particu- 
larly as  the  only  conceivable  motive  in  men- 
tioning chapter  155  was  to  adopt  its  system 
of  returns  and  penalties. 

We  think  the  words  In  the  charter  are  of 
equal  Inclusion  with  the  equivalent  words  In 
the  last  section  of  chapter  180,  viz.:    "All 


manufacturing  corporations  hereafter  created 
shall  be  subject  to  the  provisions  of  this 
chapter."  Could  any  one  read  these  words 
as  meaning  that  such  corporations  should  not 
be  subject  to  the  provisions  of  the  chapter 
which  affect  stockholders?  We  think  not. 
But  the  only  Intelligible  reading  of  this  char- 
ter, as  we  have  seen,  makes  this  corporation 
by  name  subject  to  the  same  provisions  that 
the  other  corporations  are  subjected  to  by 
description.  There  is  no  hardship  in  tliis  In- 
terpretation. The  stockholders  control  the 
corporation.  The  officers  must  make  the  re- 
turns, if  the  stockholders  direct  them  to  do 
so;  and.  If  they  disobey  such  Instruction,  the 
statute  provides  that  the  stockholders  may 
avoid  the  personal  liability  by  filing  their 
own  certificate.  In  this  case  they  also  neg- 
lected this  precaution,  and  we  must  hold 
them  liable. 

It  Is  further  urged  on  behalf  of/ Harriet  A. 
Wellman  that  the  bill  sets  forth  no  cause  of 
action  against  her,  as  she  Is  residuary  lega- 
tee under  the  will,  of  Harvey  D.  Wellman, 
deceased,  and  has  never  been  otherwise  con- 
nected with  the  Oakland  Beach  Association. 
We  think  this  position  Is  well  taken.  The 
whole  of  the  estate  of  the  testator  Is  liable 
to  be  used  by  his  administrator  with  the  will 
annexed  for  the  payment  of  his  debts,  and 
the  residuary  legatee  has  no  interest  in  the 
estate  which  can  prevent  such  an  application 
of  it.  The  administrator  Is  a  party,  and 
thrpugh  him  the  complainants  can  secure  all 
their  rights  In  the  premises.  They  have  no 
claim  at  present  upon  the  residuary  legatee. 
The  bill  as  to  her  must  be  dismissed. 


(S  R.  I.  Ul) 

STATE  T.  EPSTEIN. 

(Supreme  Ooait  of   Rhode   Island.    April  22, 
1903.) 

CRIMINAL  I.AW— BVIDBNOE— ADUISSIBILITT  — 
A00U8ATI0NS  IN  ACCUSBD'S  PaBSENCB— SI- 
LENCE OF  ACCUSED— STATEMENTS  THROUGH 
INTERPRETERS— HEARSAT—RBB  QEST^Sl. 

1.  The  silence  of  a  t>arty  under  arrest,  when 
charges  or  accusations  are  made  against  him. 
ought  not  to  be  allowed  to  rais^  any  inference 
against  lum. 

2.  Especially  to  this  true  where  It  appears 
that  he  does  not  nnderstand  the  charges,  and 
is  not  in  a  phjEical  condition  to  enable  him  to 
understand  them. 

3.  Where  police  officers  in  the  presence  of 
accused  interrogated  the  person  claimed  to  have 
been  assaulted  by  him,  throngb  an  iaterpreter, 
as  to  wiiat  took  place  at  the  time  of  the  aa- 
sanit,  and  the  responsea  were  given  through  the 
interpreter,  their  testimony  as  to  what  the 
assaulted  person  stated  was  hearsay  and  inad- 
missible. 

4.  Statements  made  by  a  person  assaulted, 
immediately  following  the  aesault,  in  the  pres- 
ence of  third  persons  who  had  come  to  his  as- 
sistance, that  accused  had  struck  him  and  rob- 
bed him,  are  part  of  the  res  gestK  and  admissi- 
ble against  accused. 

^  1.  Bee  Criminal  Law,  voL  14,  Cent.  Olf.  il  UIL 

'899,  949. 
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Max  Epstein  wag  convicted  of  murder. 
Heard  on  petition  for  new  trial.  Petition 
granted. 

Argued  before  STINESS,  0.  j!,  and  TIIi- 
LIK6HAST  and  DOtTOLAS,  33. 

Charles  F.  Stearns,  Atty.  Oen.,  for  the 
State.  Francis  I.  McOanna  and  Tbomaa  Z. 
Lee,  for  defendant 

TILLINGEAST,  X  The  defendant,  who, 
on  the  21st  day  of  December,  1901,  was  con- 
victed of  the  crime  of  murder,  now  petltlonB 
for  a  new  trial  on  various  grounds,  among 
which  are  certain  alleged  erroneous  ruUngs 
of  the  trial  court  in  the  admission  and  rejec- 
tion of  testimony.  The  following  statement 
will  serve  to  show  the  relation  and  situation 
of  the  parties  to  the  homicide  in  question 
shortly  before  and  at  the  time  when  the  fatal 
injmry  was  inflicted,  together  with  the  sub- 
stance and  character  of  the  testimony  ob- 
jected to: 

On  the  night  of  July  26,  1901,  the  defend- 
ant, in  company  with  Abraham  Zarrlnaky, 
the  person  whom  the  defendant  is  alleged  to 
have  murdered,  went  to  the  attic  room  where 
Zarrinsky  lived,  at  No.  2  Bullfinch  Court, 
Providence,  where  they  remained  for  a  few 
minntes,  and  then  went  together  to  the  de- 
fendant's boarding  place.  Finding  the  door 
locked,  Zarrinsky  invited  defendant  to  return 
and  lodge  with  him  in  his  room,  which  invi- 
tation the  defendant  accepted.  This  room 
was  In  the  attic  of  a  2^story  house,  and  was 
about  14  feet  in  length  and  about  12  feet  in 
width.  The  parties  were  fellow  workmen, 
and*  were  on  friendly  terms  at  this  time. 
Zarrinsky  had  In  his  iMnsession  sibout  $200  in 
•  money,  which  he  carried  in  a  bag  on  Ms  per- 
son. When  the  parties  entered  Zarrinsky's 
room  for  the  night,  he  locked  the  door,  ac- 
cording to  'the  testimony  of  the  defendant, 
and  put  the  key  in  his  pocket.  He  then  took 
two  drinks  from  a  bottle  of  alcohol,  as  the 
defendant  testifies,  and  invited  him  to  drink 
therefrom,  but  he  declined.  At  about  2:30 
o'clock  on  the  next  morning  a  man  named 
Kwasha,  who  occupied  the. tenement  beneath 
Zarrinsky's  room,  heard  a  noise  in  said  room, 
«nd  heard  a  call  for  help.  He  did  not  recog- 
nize the  voice,  but  shortly  afterwards  Zar- 
rinsky came  down  stairs  and  said  that  the 
-defendant  had  taken  his  ,money  and  gone  out 
Kwasha  then  ran  out,  and  found  the  defend- 
ant lying  on  the  ground,  between  the  house 
and  the  fence,  quite  badly  injured.  His  col- 
lar bone  was  fractured,  he  had  a  cut  on  his 
head,  was  bleeding  from  one  ear,  and  ap- 
I>eared  to  be  In  great  pain.  During  the  com- 
bat In  the  room  Zarrinsky  was  heard  by  some 
of  the  people  below  to  cry  out:  "What  are 
yon  licking  me  for?  you  have  got  my  money!" 
And,  on  being  asked  by  Bamett  Kwasha,  from 
the  window  of  the  room  below,  what  was  the 
matter,  Zarrinsky  replied:  "There  is  a  mur- 
der up  here.  He  Is  taking  my  money  and  is 
licking  me."    Shortly  afterwards  Zarrinsky 


brought  down  pieces  of  a  broken  bottle,  and 
said,  in  the  presence  of  the  defendant  who  was 
then  lying  on  the  ground  where  be  had  fall- 
en: "With  this  bottle  he  struck  me."  He  also 
said  that  the  defendant  had  taken  Us  money, 
whereupon  the  defendant  answered:  "I  ain't 
got  the  money."  Zarrinsky  was  pale  and 
had  marks  on  hla  head,  and  the  defendant  In 
addition  to  the  injuries  above  specified,  had 
an  injury  on  his  side.  Both  parties  were 
then  taken  into  custody  by  the  police,  pla- 
ced in  the  patrol  wagon,  and  taken  to  the 
police  station,  where  the  defendant  was  laid 
upon  the  floor  and  Zarrinsky  was  seated  in  a 
chair.  Shortly  afterwards,  Dr.  Griffin,  the 
police  surgeon,  was  called  to  the  police  sta- 
tion, where  he  examined  the  Injured  parties; 
and  they  were  then  removed  to  the  Rhode 
Island  Hospital,  where  Zarrinsky  died,  from 
the  effects  of  the  injuries  received  In  said 
combat  on  the  morning  of  July  28, 1901. 

While  the  defendant  and  Zarrinsky  were 
in  the  custody  of  the  officers  at  the  police 
station,  Zarrinsky,  In  answer  to  questions 
propounded  to  him  through  an  interpreter  by 
the  officers.  In  the  presence  of  the  defendant 
made  certain  accusations  against  him,  to 
most  of  which  he  made  no  reply;  and  the 
prosecution  was  permitted,  against  the  de- 
fendant's objection,  to  prove  the  making  of 
these  accusations,  together  with  the  fact  that 
the  defendant  made  no  reply  thereto.  The 
principal  accusations  made  by  Zarrinsky,  ac- 
cording to  the  Interpretation  thereof  by  some 
one  who  was  present,  were  as  follows:  "He 
has  got  $90  In  gold  and  $135  in  bills."  Zar- 
rinsky told  how  Epstein  came  and  asked  him 
to  take  him  up  to  sleep  in  his  room,  and  that 
he  did  so,  and  that  the  defendant  licked  him 
and  wanted  to  take  his  money.  In  answer  to  ' 
the  question:  "What  did  Mr.  Epstehi  then 
say,  If  anything?'  the  witness  answered: 
"The  lieutenant  questioned  Mr.  Epstein,  and 
he  said  he  was  sick  and  could  not  answer 
him."  In  cross-examination,  counsel  for  de- 
fendant questioned  the  witness  with  relation 
^o  what  took  place  at  the  police  station,  and 
the  following  Information  was  adduced:  "Q. 
Well,  do  you  remember  anything  the  defend- 
ant said  at  the  police  station?  A.  I  remember 
Mr.  Epstein  saying:  'Don't  bother  me.  I  am 
not  able  to  answer  you.' "  This  was  said  In 
Jewish.  It.  was  said  to  a  man  who  was  a 
Jew,  and  he  translated  It  to  the  captain. 

Lieut  Edward  O'NeQl  testified  that  the  de- 
fendant was  lying  on  the  floor  at  the  time  of 
said  conversation,  and  that  he  appeared  to 
be  suffering.  Witness  noticed  blood  oozing 
from  the  left  ear,  and  he  appeared  to  be  in 
pain.  "Q.  And  his  injuries  seemed  to  take 
up  most  of  his  attention?  A.  I  should  Judge 
they  did.  Q.  Who  else  were  in  the  room? 
A.  There  were  quite  a  number,  I  don't  know 
who  they  were.  Three  or  four  officers  in 
uniform."  The  officer  further  testified  that 
when  he  asked  defendant  where  Zarrinsky's 
money  was,  he  replied:  "I  am  sick,  and  1 
don't  understand."    The  officer  further  testi- 
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fled  tbat  defendant  had  said  nothing  at  all 
up  to  that  time  In  his  presence;  also  that 
Zarrlnsky  said  that  he  and  defendant  went 
to  bed  together,  and  that  subsequently  tie 
waked  np  and  found  Epstein  going  through 
bis  pockets  and  taking  his  money,  and  that 
be  (Zarrinaky)  got  up  and  called  to  him  to 
glTC  up  his  money,  whereupon  Epstein  struck 
him  with  a  bottle.  "He  hit  me^  on  the*  head 
with  the  bottle,  and  he  kill  me."  The  officer 
asked  him  how  much  money  he  had,  and  he 
told  him  that  he  had  something  over  $200,  he 
could  not  tell  the  exact  amount,  but  there 
were  $90  in  gold;  there  were  $10  gold  pieces, 
and  there  were  $20  gold  pieces.  The  officer 
then  asked  Zarrlnsky  If  he  struck  Epstein, 
and  he  said:  "  'No,  I  want  my  money.  He 
broke  the  bottle  on  my  head,  and  jumped  out 
of  the  window.*  •  ♦  * .  I  asked  him  what 
Epstein  did  with  the  money?  He  pointed  out 
to  me  and  said:  'He  put  it  In  that  pocket/ 
I  went  to  Epstein's  left  pocket  and  found  a 
IKtcketbook  which  contained  about  $2  in  sil- 
ver. Before  I  said  anything,  Zarrlnsky  said: 
'That  is  not  mine.'  I  looked  in  the  other 
pocket  and  found  nothing."  The  officer  fur- 
ther testified  that  be  went  to  the  room  where 
the  combat  occurred,  and  found  the  money 
'  bag  lying  on  the  floor  near  the  window  where 
the  defendant  went  out;  tbat  he  took  this 
money  to  the  station,  and  Zarrlnsky  said  it 
was  his  when  he  saw  the  bag.  The  officer 
then  asked  defendant  again  what  he  did  with 
Zarrinsky'a  money,  and  be  replied:  "I  am 
sick.  I  don't  understand."  Zarrlnsky  then 
stated  again  to  the  officer  how  Epstein  got  out 
of  the  room;  that  he  ran  from  him,  when  he 
broke  the  bottle  on  his  head,  and  Jumped  out 
of  the  window;  and  that  to  this  latter  state- 
ment Epstein  replied  that  Zarrlnsky  pushed 
him  out,  which  statement  Zarrlnsky  denied. 
Dr.  Clitford  H.  Griffin  gave  his  first  atten- 
tion to  the  defendant  when  he  arrived  at  the 
police  station  on  the  morning  of  July  27th. 
He  says:  "I  found  Mr.  Epstein  lying  on  the 
floor  of  the  room,  with  his  feet  towards  the 
door  and  his  head  towards  a  man  sitting  In  a 
chair,  who  was  Zarrlnsky.  I  first  gave  my 
attention  to  the  man  on  the  floor.  I  made  an 
examination.  He  seemed  to  be  In  consider- 
able pain,  and  in  taking  hold  of  his  hand  or 
arm  to  examine  his  pulse  he  complained  of 
pain  in  bis  shoulder.  *  *  *  I  found  him 
bleeding  from  the  nostrils  and  left  ear.- 
.Thcre  was  a  fracture  of  the  left  clavicle,  a 
lacerated  wound  of  the  left  .thumb,  contu- 
sions about  the  left  elbow,  and  an  abrasion 
along  the  outer  side  of  the  left  arm.  He  was 
conscious.  Q.  Did  you  talk  with  Mr.  Ep- 
stein? A.  Not  more  than  to  get  his  name 
and  what  Is  on  this  piece  of  paper.  Q.  Did 
he  speak  English?  A.  He  said  that  he  un- 
derstood when  I  asked  him  his  name  and  age. 
He  seemed  to  speak  with  some  difficulty." 
The  doctor  was  then  allowed  to  testify  as  to 
charges  made  by  Zarrlnsky  against  the  de- 
fendant, who  was  lying  on  the  floor,  similar 
to  those  already  detailed  and  tesUfled  to  by 


the  witnesses  Kwasha  and  O'Neill.  The 
statements  testified  to  by  the  doctor  as  Tselng 
uttered  by  Zarrlnsky  were  the  result  of  per- 
sonal Interrogatories  put  to  Zarrlnsky  by  Dr. 
Griffin  in  his  capacity  as  a  physician.  He 
testified  that  he  did  not  know  whether  Ep- 
stein heard  the  statements  or  not,  and  tbat 
he  (witness)  spoke  through  an  interpreter. 

Other  persons  who  were  present  at  the  po- 
lice station  when  these  various  conversations 
were  had  with  Zarrlnsky  were  also  permit- 
ted to  testify  as  to  the  charges  which  he 
made  against  the  defendant  and  as  to  the  de- 
fendant's silence  during  most  of  said  conver- 
sations. 

Without  ft^her  specifying  In  detail  the 
particular  language  which  was  used  by  the 
police  officers  and  others  in  interrogating 
Zarrlnsky  and  in  giving  his  replies  thereto, 
it  is  sufficient  to  say  that  said  interrogatories 
and  answers  substantially  covered  the  entire 
transactions  which  took  place  between  Zar- 
rlnsky and  Epstein,  as  related  by  the  former, 
from  the  time  when  they  entered  the  attic 
room  in  question  to  the  time  when  both  the 
defendant  and  Zarrlnsky  were  placed  in  the 
patrol  wagon,  after  the  combat  In  question, 
for  the  purpose  of  being  carried  to  the  sta- 
tion; that  is  to  say,  Zarrlnsky  was  freely  in- 
terrogated by  several  persons,  after  arriving 
at  the  police  station  in  company  with  the 
defendant,  as  to  the  acts  which  were  com- 
mitted by  the  latter  according  to  the  version 
thereof  as  given  by  Zarrlnsky.  The  accusa- 
tions thus  made  against  the  defendant  were 
to  the  effect  that  he  had  robbed  Zarrlnsky 
of  his  money,  that  he  had  struck  him  oq  the 
head  with  a  bottle,  and  had  caused  him  all 
the  physical  Injuries  from  which  he  was  then 
sufTerlng;  and  it  appears  that  when  most  of 
these  accusations  were  made  the  defendant 
remained  silent. 

The  question  raised  is  whether  this  testi- 
mony was  admissible.  The  authorities  bear- 
ing upon  this  question  are  not  harmonious. 
One  class  of  cases  holds  tliat  the  fact  that 
the  accused  is  in  custody  when  the  charges 
are  made  against  him,  while  entitled  to 
weight,  will  not  of  Itself  exclude  such  state- 
ments, if  the  circumstances  were  such  as 
properly  called  for  a  reply.  Amongst  the- 
cases  which  take  this  view  are  Kelley  v.  Peo- 
ple, 65  N.  Y.  565,  14  Am.  Rep.  342;  State  v.. 
Murray.  126  Mo.  611,  29  S.  W.  700;  State  v. 
Dillon,  74  Iowa,  653,  38  N.  W.  525;  Green  V. 
State,  97  Tenn.  50,  36  S.  W.  700;  Murphy  v. 
State,  36  Ohio  St  628.  Greenleaf  on  Evidence 
seems  to  take  the  same  view.  See  volume  1 
(16th  Ed.)  !  197.  The  other  class  of  cases 
holds  that  tiie  silence  of  a  party  while  under 
arrest,  when  charges  or  accusations  are  made 
against  him,  cannot  be  used  as  sustaining 
the  h.vpothesis  of  acquiescence  therein. 

1.  We  arc  of  the  opinion  that  the  rule  laid 
down  in  this  class  of  cases  Is  the  more  rea- 
sonable one,  and  we  have  therefore  decided 
to  follow  it  It  Is  dearly  the  right  and  priv- 
ilege of  a  party  in  such  circumstances  to  re-  - 
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main  sUent,  and  the  fact  that  he  doea  so 
ougbt  not  to  be  allowed  to  raise  any  Infer- 
ence against  him.  The  defendant  in  the  case 
at  bar,  even  if  he  heard  and  comprehended 
the  import  of  the  accnsations  made  against 
him  b7  Zarrinsky,  wliich  is  certainly  ex- 
tremely donbtfnl,  to  say  the  least,  was  not 
called  Dpon  to  reply  to  or  contradict  the  same. 
Com.  v.  McDermott,  123  Mass.  440,  23  Am. 
Rq>.  130.  Being  In  the  custody  of  officers  of 
tlK  law,  bis  silence  practically  ought  to  have 
DO  more  effect,  as  bearing  upon  his  gnllt, 
than  It  would  have  had  if  maintained  by 
him  while  under  examination  in  the  district 
court  npon  formal  charges.  In  such  a  case 
It  Tould  be  clear  that  he  would  not  be  bound 
to  admit  or  deny  what  might  be  said  by  the 
witnesses,  and  that  his  failure  so  to  do  could 
not  be  considered  as  any  admission  of  guilt 
Speaking  of  the  effect  of  silence  in  the  pres- 
ence of  statements  made  by  third  parties, 
Duncan,  J.,  in  delivering  the  opinion  of  the 
conrt  in  Moore  v.  Smith,  14  Serg.  &  R.  393, 
said:  "Nothing  can  be  more  dangerous  than 
this  kind  of  evidence.  It  should  always  be 
received  with  caution,  and  never  ought  to  be, 
unless  the  evidence  Is  of  direct  declarations 
of  that  kind  which  naturally  call  for  contra- 
diction—some assertion  made  to  the  man 
with  respect  to  his  right,  which,  by  his  si- 
Icnce,  he  acquiesces  in."  And  it  la  to  be  not- 
ed that  this  language  was  used  with  regard 
to  the  effect  of  silence  in  a  matter  relating 
to  a  dvll  case, 

A  distinction  la  made  between  declarations 
made  by  a  party  interested  and  those  made 
by  a  stranger.  And  it  has  been  held  that, 
while  that  which  one  party  declares  to  the 
other  without  contradiction  is  admissible  in 
evidence,  that  which  Is  said  by  a  third  per- 
ion  may  not  be  so.  "It  may  be  Impertinent," 
says  Mr.  Greenleaf  In  his  work  on  Bvldence 
(Tolmne  1  [16th  Ed.]  1 198),  "and  best  rebuked 
by  silence;  but,  If  it  receives  a  reply,  the 
reply  is  evidence.  Therefore,  what  the  mag- 
istrate before  whom  the  assault  and  battery 
was  investigated  said  to  the  parties  was 
held  Inadmissible  In  a  subsequent  civil  action 
tor  the  same  assault  If  the  declarations 
are  those  of  third  persons,  the  circumstan- 
ces must  be  such  as  called  on  the  party  to 
Interfere,  or  at  least  such  as  would  not  ren- 
der it  Impertinent  in  him  to  do  so." 

In  Com.  Y.  Kenney,  12  Mete.  235,  46  Am. 
Dec.  072,  the  officer  In  custody  of  the  defend- 
ant said,  in  bis  presence  and  hearing,  "Here 
Is  a  man  tliat  has  been  robbing  a  man." 
Shortly  afterwards  one  Russell,  the  person 
named  In  the  Indictment  as  having  been  rob- 
tied,  came  In,  crying,  and  said,  "That  man," 
pointing  to  the  defendant,  "has  stolen  my 
money."  The  defendant  made  no  reply  to 
these  statements.  At  the  trial  of  the  case 
testimony  was  admitted,  against  the  defend- 
ants objection,  to  the  facts  stated.  In  re- 
viewing the  action  of  the  trial  conrt  It  was 
held.  In  an  opinion  by  Shaw,  C.  J.,  that  the 
evidence  in  question  was  inadmissible.    The 


court  said:  'rrbe  fledaratloil  made  by'tbe 
ofBcer  who  first  brought  the  defendant  to  the 
watchhouse  he  had  certainly  no  occasion  to 
reply  to.  The  subsequent  statement,  if  made 
in  the  bearing  of  the  defendant  (of  which  we 
think  there  was  evidence),  was  made  whilst 
be  was  under  arrest  and  In  the  cnstody  of 
persons  having  official  authority.  They  were 
made  by  an  exdt^  complaining  party,  to 
such  officers,  who  were  just  putting  him  into 
confinement  If  not  strictly  an  official  com- 
plaint to  officers  of  the  law,  it  was  a  proceed- 
ing very  similar  to  it,  and  he  might  well  sup- 
pose that  he  bad  no  right  to  say  anything  un- 
til regularly  called  upon  to  answer." 

In  Com.  v.  Walker  et  al.,  IS  Allen,  570,  the 
district  attorney  called  a  police  officer  as  a 
witness,  who  was  allowed  to  testify,  under  ob- 
jection, that  wtiile  Carey,  one  of  the  defend- 
ants, was  in  a  cell  In  the  lockup,  he  went  to 
the  door  of  the  cell  with  Mrs.  Newhall,  who 
was  a  witness  for  the  prosecution,  and  point- 
ed out  Carey  to  her,  and,  in  his  presence  and 
hearing,  asked  her  if  she  could  Identify  him 
as  the  man  who  was  with  Walker,  and  she 
said,  "Tes;"  that  be  asked  her  If  she  could 
swear  to  It,  and  she  said,  "Tes."  The  de- 
fendant made  no  reply.  In  sustaining  the  ex- 
ceptions, Foster,  3.,  in  delivering  the  opin- 
ion of  the  conrt  said:  "The  testimony  of  the 
police  officer  to  the  conversation  between 
himself  and  the  witness,  Mrs.  Newhall,  in  the 
presence  of  the  defendant  while  the  latter 
vras  in  custody,  should  not  have  been  admit- 
ted. The  defendant  was  not  botmd  to  deny 
or  reply  to  the  statements  made  between 
them,  and  his  silence,  under  such  circum- 
stances, warranted  no  Inference  against 
blm." 

In  Bob  T.  State,  32  Ala.  560,  Walker,  J.,  In 
delivering  the  opinion  of  the  court  said: 
"The  Implication  of  admissions  from  silence 
rests  upon  the  idea  of  acquiescence.  The 
maxim  is,  'Qui  facet,  consentire  videtur;'  and 
it  never  applies  unless  an  acquiescence  in 
what  is  said  can  be  presum'ed.  Neither  rea- 
son nor  law  will  permit  the  presumption  of 
acquiescence  to  be  drawn  from  the  silence, 
unless  the  circumstances  were  not  only  such 
as  afforded  the  party  an  opportunity  to  act 
or  speak,  but  such,  also,  as  would  properly 
and  naturally  call  for  some  action  or  reply 
from  men  similarly  situated." 

In  Gardner  v.  State  (Tex.  Cr.  App.)  34  8. 
W.  94S,  It  was  held  that,  wh^re  a  party  Is  un- 
der art«8t.  Us  silence  cannot  be  used  against 
him  in  a  criminal  case.  Mr.  Wliarton,  in  his 
work  on  Criminal  Evidence  (9th  Ed.)  ^  680, 
takes  the  same  view. 

In  State  v.  Diskin,  34  La.  Ann.  Rep.  919, 
44  Am.  Kep.  448,  It  is  held  that  mere  silence 
while  a  party  Is  held  in  custody  under  a 
criminal  charge  affords  no  Inference  what- 
ever of  acquiescence  In  statements  of  others 
made  in  his  presence.  "He  has  the  undoubt- 
ed rl^t"  says  the  court  "to  keep  alienee 
as  to  the  crime  with  which  he  Is  charged, 
and  Is  not  called  upon  to  reply  to  or  contra- 
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dtct  tneh  frtateidenbi.  TTnder  snch  drcom- 
stances  It  la  held  that  the  statements  so 
made  are  not  admissible  against  the  prisoner, 
liecause  they  do  not  even  tend  to  support 
the  hTpothesls  of  acquiescence." 

To  the  same  general  effect  are  State  ▼. 
7oung,  99  Mo.  666,  12  S.  W.  879;  State  T.. 
Howard,  102  Mo.  142,  14  S.  W.  937;  Rex 
T.  Appleby,  S  Starkle's  Rep.  33;  and  CSiild 
r.  Grace,  2  Carr.  &  P.  Rep.  193.  See,  also. 
State  T.  Ellwood,  17  R.  I.  763,  24  Atl.  782. 

Even  in  those  cases  where  It  Is  held  that 
evidence  of  a  defendant's  silence  In  the  pres- 
ence of  charges  made  against  him  Is  admis- 
sible, the  courts  unanimously  hold  that  it 
must  plainly  appear  that  the  statements 
made  were  fully  understood  by  the  party  be- 
fore any  inference  can  be  drawn  against  him 
by  reason  of  his  silence.  In  the  case  at  bar, 
therefore,  we  think  most  of  the  evidence  In 
question  would  have  to  be  excluded  In  any 
event;  for  It  not  only  does  not  plainly  ap- 
pear that  most  of  the  language  used  at  the 
police  station  by  Zarrinsky  and  others  was 
understood  and  appreciated  by  the  defend- 
ant, but,  on  the  contrary,  we  think  It  is  very 
dear  that  he  did  not  understand  the  same, 
and  was  not  in  a  physical  condition  to  ena- 
ble him  to  understand  it  He  had  jumped 
or  fallen  from  the  attic  window  referred  to, 
to  the  ground,  a  distance  of  about  25  feet, 
where  he  lay,  in  a  helpless  condition  and 
seriously  injured,  until  he  was  taken  up 
bodily  by  the  policeman  and  placed  in  the 
patrol  wagon;  and  at  the  station  he  was 
laid  upon  the  floor  in  a  helpless  condition, 
and  was  suffering  severe  pain  from  the  in- 
juries wlilch  he  had  sustained  by  the  fall. 
In  view  of  all  these  facts,  we  are  clearly 
of  the  opinion  Qiat  it  was  error  to  admit 
the  testimony  in  question,  except  in  so  far 
tm  the  accusations  made  were  expressly  re- 
plied to  by  the  defendant  We  are  also  of 
the  opinion  that  it  was  error  to  admit  the 
statements  made  in  the  presence  of  the  de- 
fendant immediately  after  his  fail  from  said 
window,  except  as  to  the  one  to  which  he 
made  some  reply.  Such  a  fall  must  have  left 
him  in  a  dazed  and  semiconscious  condition 
at  the  best;  and  it  cannot  be  said  with  any 
tiiow  of  reason  that  his  silence  while  in  such 
a  condition,  when  charges  or  accusations 
were  made  against  him,  could  be  of  the  least 
weight  in  determining  as  to  his  guUt  of  the 
crime  now  charged  against  him. 

2.  Another,  and  wtiat  seems  to  us  a  fatal, 
objection  to  the  admissibility  of  most  of 
ttie  testimony  now  under  consideration  (al- 
though this  ground  of  objection  was  not 
taken  by  counsel)  is  that  most  of  the  state- 
ments or  accusations  made  by  Zarrinsky  at 
-the  police  station  were  made  through  an 
Interpreter,  and  hence  became  mere  hearsay 
when  testified  to  at  the  trial;  that  Is  to  say, 
the  police  officers  interrogated  Zarrinsky 
Cbrough  an  Interpreter  as  to  what  took  place 


at  the  attic  room  in  quesilon,  and  tbe  re> 
spouses  which  he  made  thereto  were  also 
given  through  the  interpreter.  In  so  far, 
therefore,  as  their  testimony  at  the  trial 
related  to  what  Zarrinsky  said  in  this  way. 
It  was  clearly  hearsay  testimony;  for  they 
only  knew  what  was  In  fact  said  by  him  from 
'What  the  interpreter  told  them  that  he  said. 
See  State  v.  Terllne,  23  R.  I.  630,  61  AtL  204. 
91  Am.  St  Rep.  650.  Tbe  same  objection 
also  applies  tq  what  little  was  said  by  the 
defendant  in  reply  to  the  accusations  there 
made  against  him.  He  la  a  Russian,  and  had 
been  in  this  country  only  about  six  months 
at  the  time  of  the  homicide  in  question. 

3.  Whether  any  of  the  statements  made  by 
Zarrinsky  at  or  about  the  time  when  the 
assault  upon  him  is  alleged  to  have  been 
made  were  admissible  as  part  of  the  res 
gestae,  we  will  now  consider.  Defendant's 
counsel  contend  that  they  were  not  Most 
of  said  statements,  which  were  admitted  as 
being  part  of  the  res  gestae,  against  the  de- 
fendant's objection,  were  such  as  to  fall 
within  the  rule  as  laid  down  by  this  court 
in  State  v.  Murphy,  16  R.  I.  628,  17  AU. 
998,  with  which  rule  we  are  content  and 
which  we  desire  to  reaffirm.  The  statements 
now  In'  question  consisted  of  accusations 
which  were  evidently  instluctlvely  made  by 
Zarrinsky  during  and  immediately  following 
the  assault,  and  were  such  as  to  rebut  all 
inference  of  calcniation  in  making  them. 
We  do  not  wish  to  be  understood,  however, 
as  holding  that  what  was  said  by  Zarrinsky 
to  the  policeman  and  others,  after  he  had 
retnnled  to  the  attic  room  and  dressed  him- 
self—it appearing  that  from  15  minutes  to 
half  or  tiiree-fourths  of  an  hour  bad  elapsed 
between  the  time  of  the  making  of  the  as- 
sault and  the  making  of  such  statements- 
would  be  admissible  under  the  rule  as  above 
stated;  for,  as  already  iutlmated,  it  is  only 
such  statements  as  are  immediately  connect- 
ed with  the  trausaction  and  really  form  a  part 
of  it  that  can  properly  be  said  to  be  a  part 
of  the  res  gestae.  Moreover,  as  we  Infer  from 
the  record  of  the  testimony,  the  statements 
made  by  Zarrinsky  in  the  presence  of  the  of- 
ficers and  others,  while  defendant  lay  upon 
the  ground  after  falling  from  the  attic  win- 
dow, were  made  in  his  native  language;  and. 
If  our  inference  is  correct  for  the  reason 
above  suggested,  said  statements  could  only 
be  testified  to,  in  any  event  by  such  of  those 
I)erscnis  who  were  present  and  heard  them  as 
understood  that  language. 

We  have  examined  the  numerous  other 
exceptions  taken  by  defendant's  counsel  at 
the  trial,  but  do  not  find  that  any  of  them 
are  tenable,  or  deserving  of  special  conddera- 
tlon.  As  there  must  be  a  new  trial  for  the 
reasons  above  given,  there  is  no  occasion 
for  us  to  determine  whether  the  verdict  to 
against  the  evidence. 

New  trial  granted. 
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(IS  Conn.  666) 

HALLOBT  et  aL  T.  GALLAOHBB  et  nz. 

(Supreme  Court  ot  Errors  of  Conneeticat. 
Jane  10,  1908.) 

nUUDDIiSNT  CONVEYANCHB  —  ENFORCINO 
JUDGMENT  LIEN— PETITION— ALLBOAtION&- 
BTIDBNCS— VASIANCB— dUBTICIENCT. 

1.  In  au  action  to  enforce  a  judgment  lien  on 
poperty  which  had  been  conveyed  by  the  judg- 
ment debtor,  the  grantee  was  not  injured  by 
proof  of  her  knowledge  of  the  fraudulent  pur- 
pose, since  on  the  facta  alleged  and  found,  that 
the  conveyance  was  without  consideration  and 
was  fraudulent  in  fact,  plainti£Fs  wei-e  entitled 
to  judgment  without  proof  that  the  grantee  had 
knowle^e  of  the  fraudulent  intent. 

2.  In  an  action  to  enforce  a  judgment  Hen  on 
lands  alleged  to  have  been  fraudulently  con- 
veyed by  tne  judgment  debtor,  the  fact  that  the 
petition  alleged  that  the  property  was  convey- 
ed in  November;  1899,  by  the  debtor  to  bis 
wife,  while  tiie  proof  showed  that  it  was  con- 
veyed in  April,  19U0,  to  the  wife  by  one  other 
than  the  husband,  the  consideration  having 
been  paid  by  the  hnsband,  was  immaterial, 
since  m  such  an  action  it  was  not  neceasary 
that  plaintiff  should  have  made  an  accurate  and 
detailed  statement  of  the  fraudulent  acta. 

Appeal  from  Superior  Conrt,  Falrfleld 
Comty;  George  W.  Wbeeler,  Judge. 

Action  by  Marshall  H.  Mallory  and  another 
(gainst  Lawrence  T.  Gallagher  and  wife  to 
foreclose  a  Judgment  lien.  From  a  Judg- 
ment for  plalntifla,  defendant  Helen  !<.  Gal- 
lagher appeals.    Affirmed. 

Stiles  Jndson,  Jr.,  and  Edwin  F.  Hall,  for 
qjvellant  Jobn  O.  Cbamberiain,  for  ap- 
pellee*. 


HALL^  J.  It  18  alleged  in  the  complaint, 
and  admitted  by  the  anrwer,  tbat  the  two 
tracts  of  land  coTered  by  the  lien  songbt 
to  be  foreclosed  were  attached  In  March, 
1901,  as  tbe  property  of  the  defendant  Law- 
rence T.  Qallagber,  In  a  enlt  against  him  by 
the  present  plalntUfs;  that  on  the  25th  of 
October,  1901,  the  plaintiffs  obtained  Judg- 
ment against  Mm  for  f2,048.8K,  and  that  tbe 
certificate  of  lien  was  filed  January  21,  1902. 
It  Is  also  alleged  that  on  the  18th  of  Norem- 
ber,  1889,  the  defendant  Lawrence  T.  Gal- 
lagher, "without  consideration,  and  for  the 
purpose  of  defrauding  bis  creditors,"  caused 
tbe  record  title  to  one  of  said  tracts  (hereafter 
called  the  "James  Street  Lot")  to  be  placed 
hi  the  name  of  bis  wife,  Helen  L.  Gallagher, 
tbe  other  defendant;  tbat  on  tbe  10th  of 
April,  19O0I,  "without  ctmsidecatlon,  and  for 
tbe  purpose  of  defrandlng  Ms  creditors,"  he 
placed  the  record  title  to  the  other  tract 
(called  the  "Sanford  Avenue  Tract")  In  bis 
wife's  nan^e;  tbat  Lawrence  T.  Gktilagher  is 
tbe  actnal  owner  of  said  property,  and  that 
the  defendants  are  In  possession  of  the  same. 
These  arermenta  are  denied  by  the  answer, 
excepting  that  It  Is  admitted  that  the  record 
title  to  said  tracts  is  In  the  name  of  Mrs. 
Qallag^er,  and  that  she  is  in  possession  of 
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the  property.  Tbe  complaint  asks  for  a  Jndg- 
ment  of  foreclosure  against  the  defendants, 
and  for  possession  of  the  premises.  The 
Judgment  finds  tbe  Issues  for  tbe  plaintiff;; 
that  the  allegations  of  tbe  complaint  are  true; 
and  grants  tbe  prayer  for  foreclosure  and ' 
possession  against  both  defendants. 

The  following  facts,  In  substance,  are 
found  by  the  court:  On  November  18,  1809, 
the  James  street  lot  was  conveyed  to  Mrs. 
Gallagher  by  one  Greenwood,  a  brother-in- 
law  of  her  husband,  for  $600,  which  money 
belonged  to  and  was  paid  for  the  benefit  of 
Mr.  Gallagher.  On  tbe  10th  of  AprU,  1900, 
Mrs.  Gallagher,  through  one  Johnson,  con- 
veyed the  James  street  lot  to  her  husband,  and! 
on  the  17tb  of  April,  1900,  her  husband  recon- 
veyed  it  to  her  through  one  Jones,  a  mort- 
gage of  $4,500  having  been  placed  upon  it 
by  Jones  before  the  recording  of  the  deed 
from  blm  to  Mrs.  Gallagher,  the  avails  of 
which  mortgage  were  by  arrangement  paid 
to  Mr.  Gallagher  for  tbe  building  of  a  house 
on  said  James  street  lot  On  the  10th  of 
April,  1900,  tbe  defendant  L.  T.  Gallagher, 
through  said  Johnson,  conveyed  the  Sanford 
avenue  lot  to  his  wife.  On  April  10,  1900, 
the  James  street  lot  was  worth  about  $1,000, 
and  the  equity  In  tbe  Sanford  avenue  lot 
about  $2,000.  All  these  transfers  were  for 
the  purpose,  known  to  Mrs.  Gallagher,  of  de- 
frauding the  creditors  of  her  husband,  L.  T. 
Gallagher.  During  the  period  covered  by 
these  transactions,  the  indebtedness  for 
which  the  plaintiffs  obtained  said  Judgment 
existed,  and  L.  T.  Gallagher  owed  others, 
and  had  some  incimibered  property,  but 
whether  enough  to  pay  his  debts  did  not  ap- 
pear. 

The  first  and  second  reasons  of  appeal  of 
the  defendant  Mrs.  Gallagher  are.  In  effect, 
tbat  the  Judgment  Is  erroneous,  because  tbe 
fact  found  by  tbe  court,  that  Mrs.  Gallagher 
had  knowledge  of  the  fraudulent  purpose  for 
which  these  conveyances  were  made,  is  not 
alleged  In  tbe  complaint.  But  Mrs.  Galla- 
gher could  not  have  been  Injtired  by  proof 
of  her  knowledge  of  the  fraudulent  purpose, 
since  upon  the  facts  alleged  and  found,  name- 
ly, that  the  conveyances  were  without  con- 
sideration, and  were  fraudulent  in  fact,  the 
plaintiffs  were  entitled  to  tbe  Judgment  ren- 
dered, without  proof  that  she  had  such 
knowledge.  Hitchcock  t.  Klely,  41  0>nn. 
611-«18. 

By  tbe  third  assignment  of  error  the  de- 
fendant claims  that  the  Judgment  Is  In  ex- 
cess of  the  relief  prayed  for,  in 'that  the  re- 
lief prayed  for  Is  that  the  conveyances  de- 
scribed in  tbe  complaint  be  set  aside,. while 
the  Judgment  also  adjudges  tbe  deed  from 
Jones  to  Mrs.  Gallagher  to  be  void.  We  find 
no  such  prayer  for  relief  In  the  complaint, 
and  no  such  adjudication  In  the  Judgment.  It 
is  not  necessary  to  tbe  validity  of  this  Judg- 
ment that  the  plaintiffs  should  have  made 
an  accurate  and  detailed  statement  In  the 
complaint  of  tbe  different  acts  of  Mr.  Gal? 
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lagher  In  his  attempt  to  defraud  his  creditors 
by  placing  these  two  pieces  of  property  In 
his  wife's  name.  This  Is  not  an  action  to  set 
aside  certain  described  conveyances,  but  to 
foreclose  a  Uen.  The  plalntllls  are  seeking 
to  foreclose  not  only  Mr.  Gallagher,  but  oth- 
ers whose  rights  in  the  property  attached  are 
not  prior  and  superior  to  those  which  the 
plaintifCs  acquired  by  their  lien.  They,  in 
effect,  say  In  their  complaint  that  th^se  two 
lots,  although  standing  in  the  name  of  Mrs. 
Gallagher  at  the  time  of  the  attachment,  are 
in  law,  as  regards  these  plaintiffs,  to  be 
treated  as  at  that  time  the  property  of  Mr. 
Gallagher,  and  that  the  conveyances  by  Gal- 
lagher to  bis  wife,  though  made  prior  in 
point  of  time  to  the  plaintifls'  attachment, 
must  be  regarded  in  law  as  subsequent  con- 
veyances, because  made  without  considera- 
tion and  to  defraud  creditors,  and  that  Mrs. 
Gallagher,  to  retain  her  title  under  such  con- 
veyances from  her  husband,  must  discharge 
the  plalntlfts'  Hen. 

Whether  the  James  street  property  was 
deeded  to  Mrs.  Gallagher  In  November,  1899, 
or  In  April,  1900,  was  not  important  Both 
dates  were  prior  to  the  attachment,  and  the 
deed  of  April  17,  1900,  from  Jones  to  Mrs. 
Gallagher,  of  the  James  street  property,  like 
the  deed  of  April  10,  1900,  from  Johnson  io 
Mrs.  Gallagher  of  the  Sanford  avenue  lot, 
was  practically  a  deed  from  Mr.  Gallagher 
to  bis  wife,  and  might  properly  have  been 
regarded  as  a  part  of  the  transaction  com- 
menced November  18,  1899,  of  placing  the 
James  street  lot  in  the  name  of  Mrs.  Gal- 
lagher. 

Several  other  reasons  of  appeal  are  assign- 
ed, and  we  are  also  asked  to  correct  the  find- 
ing of  facts.  The  claims  thus  made  are  sub- 
stantially that  there  was  no  evidence  to  sup- 
port the  finding  that  the  conveyances  In  ques- 
tion were  without  consideration  and  fraudu- 
lent, and  that  the  court  has  found  these  facts 
as  Inferences  from  the  fact  that  the  defend- 
ants testified  falsely  regarding  these  sub- 
jects. We  do  not  so  read  the  finding  of  the 
court  or  the  evidence  before  us.  Certain 
facts  regarding  these  conveyances  were  prov- 
ed, which  were  not  questioned,  and  which, 
i4K>n  proof  that  the  conveyances  were  made 
without  consideration,  and  were  not  gifts, 
would  render  the  Inference  that  they  were 
fraudulent  a  legitimate  one.  By  the  admis- 
slQns  and  testimony  of  the  defendants,  the 
plaintiffs  showed  that  the  conveyances  were 
not  gifts,  and  that  no  consideration  was  paid. 
With  these  two  facts  eliminated,  the  trial 
court  found,  from  all  the  circumstances,  as 
it  properly  might,  that  the  conveyances  to 
Mrs.  Gallagher  of  the  two  tracts  were,  with 
her  knowledge,  made  by  her  husband  for  the 
purpose  of  defrauding  his  creditors. 

A  similar  question  was  presented  in  the 
recent  case  of  Lesser  v.  Brown  (not  ofBclally 
reported)  54  Atl.  205. 

There  is  no  error.  The  other  Judges  con- 
curred. 


(W  Pa.  EM) 

In  re  PHILLIPS'  ESTATBL 

Appeal  of  MOSES  et  aL 

(Supreme  Court  of  PennBylvania.     stay  4, 

1903.) 

WIU^S— CONSTRUCTION— NATURH    OF   KSTAT*. 

1.  W^here  the  main  provlBion  of  a  will  coven 
the  whole  subpect  and  is  defined  in  clear  terms, 
and  a  subsidiary  provision  may  be  construed 
either  as  subverting  entirely  or  modifying  the 
original  gift,  it  must  in  ordinary  cases  be  con- 
fined to  its  restricted  operation. 

2.  In  the  construction  of  contradictory  daua- 
es  in  a  will,  that  construction  will  be  favored 
which  avoids  intestacy. 

3.  Testator  gave  his  residuary  estate  to  bis 
nephews  and  nieces,  and  the  issue  of  any  of 
them  that  may  be  deceased,  living  at  his  death, 
such  issue  taking  tiieir  parents'  share,  and  iu 
default  of  issue  such  share  to  be  divided  among 
the  survivors.  By  a  subsequent  clause  he  di- 
rected that  no  nephew  or  niece,  or  representa- 
tive of  such,  should  have  a  right  to  call  the 
trustees  under  the  will  to  an  acconnting  until 
he  might  be  entitled  to  receive  the  Aare  of  his 
residuary  estate,  nor  should  any  estate  "vest" 
until  such  time.  Beld,  thai  the  word  "vest" 
was  used  in  the  sense  of  "payable,"  and  that 
the  nephew^  and  nieces  took  an  estate  the  title 
of  which  vested  in  them  on  the  death  of  testa- 
tor. 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

In  the  matter  of  the  estate  of  Henry  M. 
-PbiUips,  deceased.  From  a  judgment  dis- 
missing exceptions  to  an  adjudication,  Hen- 
ry Oleremont  Moses  and  others  appeaL  Af- 
firmed. 

It  appeared  that  the  testator  died  in  1884. 
One  sister  in  1891,  and  the  other  in  1901. 
All  the  nephews  and  nieces  mentioned  in 
the  will  were  living  at  testator's  death,  but 
two  nieces  and  four  nephews  died  before 
the  death  of  the  last  sister,  unmarried  and 
without  issue.  Charles  L.  FhilHps  made  as- 
signments of  his  share  as  follows:  (1)  As- 
signment, August  13,  1887,  to  John  H.  Scott, 
for  $6,530,  with  Interest;  (2)  assignment, 
February  17,  1890,  to  Lydla  S.  Hinchman, 
for  $32,500;  0)  assignment,  October  11,  1899, 
to  Edward  P.  Allinson,  for  balance  of  share. 
The  auditing  judge  sustained  all  the  assign- 
ments made  by  Charles  L.  Phillips,  but, 
holding  the  interest  of  the  assignor  in  bis 
uncle's  estate  to  be  vested  and  not  contin- 
gent, ordered  distribution  of  the  one-balf 
of  the  residue.  In  shares  of  one-elghtb,  to 
each  of  the  nephews  living  at  the  testator's 
death,  instead  of  one-fourtb  to  each  of  the 
survivors  "upon  the  death  of  both  of  my 
sisters,"  resulting  in  the  making  of  the  share 
of  Charles  L.  Phillips  too  small  to  pay  any 
considerable  part  of  the  debt  covered  by  the 
assignment  to  Edward  P.  Allinson. 

Argued  before  MITCHELLs  DfeAN,  FELL, 
BBOWN,  MESTREZAT,  and  POTTER,  JJ. 

William  H.  Burnett  and  John  Weaver,  for 
appellants  Henry  Oleremont  Moses,  Alta- 
mont  P.  Moses,  and  Franklin  J.  Moses.  8. 
Davis  Page  and  S.  K.  Louchhelm,  for  appel- 
lant Albert  B,  Welmer.  Ylctw  Gulllou,  for 
appellee. 
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BROWN,  J.  The  testator  gave  the  Income 
Trom  his  residuary  estate  to  his  sisters,  El- 
len and  Emily,  tor  life.  Upon  the  death  of 
both  of  them,  be  directed'  certain  legacies  to 
be  paid,  and  then  gave  all  of  the  remainder 
to  certain  nephews  and  nieces.  Whether  at 
his  death  each  of  them  took  a  vested  Inter- 
est In  his  estate  depends  upon  his  Intention, 
to  be  gathered  from  the  three  following 
clauses  In  his  will: 

"And  all  the  residue  and  remainder  of 
my  residuary  estate  •  •  •  one  half  part 
thereof  I  give,  devise  and  bequeath  unto  the 
daughters  of  my  deceased  brother  J.  Alta- 
mont  Phillips,  namely,  Catharine,  Ellen  and 
Rebecca,  and  the  Issue  of  any  of  them,  that 
may  be  deceased,  living  at  the  time  of  my 
death,  share  and  share  alike,  such  Issue  tak- 
ing however  only  their  parents'  share  and 
in  defanlt  of  issue,  any  such  share  shall  be 
divided  among  the  survivors  of  them  as 
aforesaid. 

"And  the  other  one  half  part  thereof,  I  give, 
devise  and  bequeath  unto  my  nephews  as  fol- 
lows: Henry,  Edwin  and  Charles  L.,  ^ns  of 
my  deceased  brother,  J.  Altamont  Phillips, 
and  Myer,  H.  Cleremont,  Altamont  P.,  Zaleg- 
man  P.,  and  Dr.  Franklin  J.,  sons  of  my  sis- 
ter Catharine  Moses,  and  the  issue  of  any  of 
them,  that  may  be  deceased,  living  at  the 
time  of  my  death,  share  and  share  alike^ 
such  issue  taking  however  only  their  parents' 
share,  and  In  default  of  Issue,  any  such  share 
shall  be  divided  among  the  survivors  of  them 
as  aforesaid. 

"Item.  It  is  my  will  and  I  so  direct  that  no 
nephew  or  niece  or  representative  of  any 
such  shall  have  the  right  to  call  to  account 
with  my  executors  or  trustees  untU  such  time 
as  he  or  she  may  be  entitled  to  receive  in  his 
or  her  possession  the  share  of  the  residuary 
estate,  nor  shall  any  estate  vest  until  such 
time." 

With  the  first  two  clanses  standing  alone, 
it  is  clear  that  each  nephew  and  niece,  living 
at  the  time  of  the  testator's  death,  took  a 
vested  Interest  in  his  estate.  The  same  is 
true  of  the  issue  of  any  nephew  or  niece,  so- 
named,  who  might  have  died  during  the  life- 
time of  the  testator.  The  words  of  the  first 
two  clauses  are  so  plain,  and  the  Intention  of 
the  testator  is  so  unmistakably  expressed, 
that,  though  he  unquestionably  could  by  a 
later  clause  provide  that  the  interest  should 
b<»  purely  contingent  and  not  vest  until  the 
happening  of  an  event  after  his  death,  he  will 
not  be  understood  to  have  done  so,  -nnless 
such  later  clause  can  be  read  as  expressing 
a  change  of  his  Intention  so  clearly  found  In 
the  lines  immediately  preceding  It.  E^ver  v. 
Oldfield,  4  De  G.  &  J.  30;  Good  v.  Flchtbom, 
144  Pa.  287,  22  Atl.  1032,  27  Am.  St  Rep. 
630;  Heck's  Estate,  170  Pa.  232,  32  Att.  413; 
Whelen'8  Estate,  175  Pa.  23,  34  Aa  329. 
"While  there  is  no  doubt  that,  of  two  contra- 
dictory clanses  in  a  will,  the  first  must  give 
way  and  the  last  must  take  effect,  yet  the 
two  clauses  mast  refer  to  the  same  subject- 


matter,  and  the  last  must  be  clearly  Inconalat- 
ent  with  the  first.  U  the  main  proTlsion 
plainly  covers  the  whole  subject,  and  Is  de- 
fined in  terms  that  exclude  all  doubt,  and 
the  subsidiary  provision  may  by  conjecture 
be  made  either  general  or  partial,  and  may 
be  capable  by  construction  either  of  subvert- 
ing entirely,  or  of  modifying  only,  the  orig- 
inal gift,  such  a  subsidiary  provision  must 
In  the  ordinary  case  be  confined  to  its  partial 
and  restricted  operation.  It  is  said  in  1  Red- 
field  on  Wills,  star  p.  438,  that  'plain  and  dis- 
tinct words  are  only  to  be  controUed  by 
words  equally  plain  and  distinct.'  Such 
words,  to  have  a  controlling  effect,  must  at 
least  possess  a  definite  and  certain  meaning. 
The  clearly  expressed  purpose  of  a  testator 
Is  not  to  be  overborne  by  modifying  direc- 
tions that  are  ambiguous  and  equivocal,  and 
may  justify  either  of  two  opposite  interpreta- 
tiona  Such  directions  are  to  be  so  construed 
as  to  support  the  testator's  distinctly  an- 
nounced main  intention."  Sheetz'a  Appeal, 
82  Pa.  213. 

Does  the  third  clause  quoted  postpone  the 
resting  of  the  Interest  until  the  death  of  the 
two  sisters  of  the  testator?  Its  last  words 
are— and  upon  these  alone  the  appellants  rely 
—that  no  estate  shall  vest  nntil  the  nephews 
and  nieces,  or  their  issue,  are  entitled  to  re- 
ceive their  respective  shares,  which  would  be 
upon  the  death  of  both  sisters;  but  what  pre- 
cedes the  last  words  of  the  clause  is  con- 
sistent with  the  Intention  of  the  testator,  as 
expressed  in  the  first  two  clauses,  that  the 
interest  should  vest  at  his  death.  In  pro- 
viding that  his  executors  should  not  be  an-  . 
noyed  by  his  nephews  and  nieces  (whose  dis- 
positions, from  the  appeals  before  us,  we  can 
fairly  assume  he  knew),  he  restricted  not  only 
their  right,  but  that  of  the  "representative 
of  any  such,"  to  call  the  trustees  to  account. 
"Representative,"  as  here  used,  can  have  no 
other  than  its  natural  meaning  of  personal 
representative— an  executor  or  administrator 
—and,  in  giving  it  such  meaning,  the  inten- 
tion of  the  testator  is  continued;  for  the 
words  were  useless  If  the  interest  of  each 
nephew  and  niece  was  only  In  expectancy, 
and  ceased  with  bis  or  her  death.  But  be- 
cause the  testator  Intended  that  the  Interests 
should  vest  Immediately,  he  extended  his  re- 
striction to  the  personal  representative  of  any 
deceased  nephew  or  niece.  How,  then,  did 
he  use  the  word  "vest"?  "It  the  testator  has 
himself  subjoined  to  the  gift  a  declaration 
that  it  shall  vest  at  a  stated  period,  and  if 
there  be  nothing  In  the  context  to  show  that 
the  word  'vest'  Is  to  be  taken  otherwise  than 
in  Its  strictly  legal  sense,  all  discussion  is  of 
course  precluded,  for  a  legacy  cannot  vest  at 
two  difTerent  periods.  But  a  question  gen- 
erally arises  In  these  cases  as  to  the  real 
meaning  to  be  attributed  to  the  word."  2 
Jarman  on  Wills  (Am.  Ed.)  467.  Recognized 
meanings  of  the  word  "vest"  are  "payable" 
and  "to  vest  in. possession,  or  take  effect  in 
possession."     2    Jarman    on    Wills,    supra; 
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Thompson  v.  Thompson,  28  Barb.  432.  The 
manifest  purpose  of  the  clause  being  protec- 
tion to  the  accountants,  and  all  but  the  last 
eight  words  being  consistent  with  the  clear 
Intent  expressed  In  the  two  preceding  clauses, 
the  meaning  of  the  word  "Test"  which  ought 
to  be  adopted  Is  one  which  will  not  strike  down, 
but  sustain,  a  clear  and  general  intent  In 
attributing  to  It  such  meaning,  often  given  to 
it,  the  apparent  Inconsistencies  In  the  will 
disappear,  and  the  Intention  of  the  testator 
cannot  be  obscured  by  any  argument  based 
on  what  Is  generally  regarded  as  the  mere 
technical  meaning  of  the  term.  As  another 
reason  why  the  word  should  be  read  as  mean- 
ing "payable"  or  "talcing  effect  in  posses- 
sion," the  learned  Judge  below  very  per- 
tinently said:  "And,  finally,  there  ia  the 
argument,  which  in  doubtful  cases  is  con- 
clusive, that,  as  there  is  no  limitation  over 
except  in  the  case  of  the  death  without  issue 
of  a  nephew  or  niece  In  the  lifetime  of  the 
testator,  a  death  without  Issue  after  his 
death,  In  the  lifetime  of  the  sisters,  will 
cause  an  intestacy,  which  Is  never  permitted 
if  by  any  fair  construction,  or  Interpretation 
It  can  be  avoided." 

Appeals  dismissed,  at  the  costs  of  appel- 
lants, and  as  to  them  the  decree  la  affirmed. 


(20e  Pb.  6U) 

In  re  PHILLIPS'  ESTATE. 

(Supreme  Coort  of  Pennsylvania.    May  4, 

1903.) 

ASSIGNMENT— VALIDITY— INSUFFICIENT     CON- 
SIDERATION. 

1.  Where  an  owner  of  a  vested  interest  in  re- 
mainder assigns  the  interest,  worth  9^500,  for 
f8,750  actnal  cash,  and  the  life  tenant  dies  10 
years  after,  the  purchaser  is  entitled  to  the  fall 
amount  of  the  residuary  interest  in  the  absence 
of  any  evidence  of  fraud  or  a  fldnciary  relation- 
abip. 

Appeal  from  Orphana'  Court,  Pbiladelpbla 
County. 

In  the  matter  of  the  estate  of  Henry  M. 
Pblllipg,  deceased.  Appeal  of  Qbarleti  L.  Phil- 
lips, distributee,  from  a  decree  dismlsaing 
exceptions  to  adjudication.    AlOrmed. 

Argued  before  MITCHE^LL,  DEAN,  FELL^ 
BROWN,  MBSTREZAT,  and  POTTER,  JJ. 

John  G.  Johnson  and  I.  Hazleton  Mlrkll, 
for  appellant.  B.  Davis  Page  and  S.  K. 
Louchhelm,  for  appellee. 

BROWN,  3.  Henry  M.  Phillips  died  In 
1884.  After  bis  death  Charles  L.  Phillips, 
the  appellant,  one  of  his  nephews,  had  not 
merely  an  expectancy  in  bis  estate— "a  pure 
hope  of  succession"  to  a  portion  of  his  prop- 
«rty— but  an  Interest  which  we  have  this 
day  decided  was  a  vested  one.  Whether  he 
and  the  appellee  regarded  it  as  contingent 
or  vested  when  he  executed  the  assignment  of 
February  17,  1890,  to  relieve  himself  from 
bis  great  embarrassment,  to  which  he  freely 
testifies,  is  immaterial,  for  tie  had  a  right 
to  assign  it  if  it  was  either.    "A  person  sul 


Juris,  owning  a  contingent  remainder  In  land 
or  in  personal  property,  may  sell  the  same 
for  such  sum  as  may  be  agreed  upon  between 
himself  and  the  purchaser,  provided  the  for- 
mer does  not  stand  towards  him  in  a  trust 
relation,  and,  in  making  the  purchase,  acts  In 
good  faith."  Whelen  v.  Phillips,  161  Pa.  312, 
25  Atl.  44.  The  appellant  says:  "In  the  fall 
of  1889,  and  winter  of  1889  and  1890,  I  was 
out  of  work,  and  I  had  been  for  some  time— 
I  suppose  since  1885— except  some  odd  news- 
paper jobs,  and  I  was  bard  up;  had  no 
money;  used  up  about  all  the  means  I  could 
get  hold  of,  by  credit  or  otherwise.  I  didn't 
know  which  way  to  turn,  and  I  didn't  have 
anything  that  I  considered  available  for  rais- 
ing money  on."  In  this  condition,  be  as- 
signed to  Lydia  S.  HInchman,  in  considera- 
tion of  $8,750  actual  cash  paid  to  bim,  not 
his  whole  Interest  in  the  estate  of  his  uncle, 
but  $32,500  of  it.  The  time  when  tbe  as- 
signee would  get  tbe  money  so  assigned  to 
her  was  uncertain.  It  could  not  be  paid  un- 
til after  the  death  of  EmUy  PhUllps,  the 
surviving  sister  of  the  testator,  which  did 
not  occur  until  July  6,  1901,  more  than  10 
years  after  the  assignment;  but  the  assign- 
ment was  absolute,  not  merely  as  collateral 
security,  and  $32,600  of  appellanl^s  Interest 
In  his  uncle's  estate  passed  to  the  appellee. 
The  death  of  the  aunt  of  the  appellant  earlier 
than  be  had  anticipated  causes  blm  now  to 
look  upon  his  bargain  as  a  hard  one.  If  her 
years  had  been  prolonged,  it  might  not  bave 
been  a  good  one  for  the  appellee;  but  there 
was  nothing  dishonest  in  the  transaction,  and 
this  appellant  ought  not,  in  good  conscience, 
to  be  now  beard  in' bis  complaint  that  he  did 
not  receive  enough,  when  it  Is  most  manifest 
that  the  $8,750  came  to  him  because  he 
sought  it  as  a  great  relief  In  his  distress,  and 
that  at  tliat  time  he  did  not  regard  the  bar- 
gain as  a  harsh  one  for  him.  We  cannot 
add  with  profit  anything  to  what  the  learned 
adjudicating  Judge  says  of  the  transaction: 
"Tbe  evidence  showed  that  this  assignment 
was  executed  at  the  day  of  its  date,  and  that 
the  consideration  was  actually  paid  in  ca^h 
($8,750);  the  value  of  the  interest  sold,  when 
it  should  come  into  possession,  being  esti- 
mated at  $32,500.  The  assignor  appears  to 
bave  been  extremely  desirous  of  raising 
money,  and  to  bave  made  application  to  va- 
rious persons  for  this  purpose.  He  was  on 
terms  of  Intimacy  with  the  late  Edward  P. 
AlUnson,  Esq.,  through  whose  agency  he  was 
brought  Into  communication  with  tbe  hus- 
band of  Mrs.  Hlnchmnn,  and  In  this  way  the 
transaction  was  brought  about  There  was 
not  the  slightest  evidence  of  overreaching  or 
unfair  dealing.  Mr.  Phillips  was  at  the  time 
a  man  of  mature  years,  fully  understanding 
what  he  was  doing,  and  knowing  precisely  its 
effect.  There  was  no  relation  of  trust  or 
confidence  between  him  and  bis  assignee  or 
her  husband.  He  was  dealing  with  his  own, 
and  bad  a  right  to  do  with  It  what  be 
pleased.    If  he  made  an  Improvident  or  vn- 
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wise  bargain,  he  alone  Ib  responsible,  and 
the  court  Is  tritbout  authority  to  relieve  him 
—it  being  conceded  by  bis  counsel  that  the 
assignment  was  absolute,  and  not  intended 
aa  security  for  a  loan.  Moreover,  the  as- 
signment, it  will  be  observed,  was  subject  to 
the  prior  assignment  to  John  H.  Scott  for 
$6,530.  and  it  could  not  become  operative  un- 
til tbe  death  of  the  surviving  slater  of  the 
testator,  which  might  not  occur  for  very 
many  years,  and,  in  point  of  fact,  did  not 
occur  until  more  than  10  years  after  the  date 
of  the  assignment.  Under  these  circumstan- 
ces, in  the  opinion  of  the  auditing  judge, 
there  can  be  no  question  as  to  the  validity  of 
the  assignment." 

It  cannot  fairly  be  said  that  the  considera- 
ti<Hi  paid  the  appellant,  under  the  circum- 
stances, was  Inadequate;  but,  even  if  It  was, 
there  was  no  fraud  practiced  upon  him.  "A 
man  may  be  as  honest  in  making  a  profitable 
baigaln  as  a  bad  one,  and  the  law  does  not 
require  him  to  pay  a  full  price,  if  the  person 
he  deals  with  Is  willing  to  take  less.  The 
owner  of  property  may  sell  it  for  Very  little, 
or  give  it  away  for  nothing,  if  he  thinks  fit; 
and,  however  unreasonable  his  conduct  may 
seem,  his  will  alone  is  sufSclent  to  avouch 
the  act— 'Stat  pro  ratlone  voluntas.' "  David- 
son y.  Little,  22  Fa.  245,  60  Am.  Dec.  81. 

If,  when  the  assignment  was  executed, 
there  was  a  mutual  mistake  as  to  a  fact 
which  was  in  contemplation  of  the  assignor 
and  assignee  as  a  condition  of  their  con- 
tract, the  elaborate  argument  of  the  learned 
counsel  for -appellant,  and  the  many  authori- 
ties cited,  would  be  In  point;  but  thae  was 
no  such  mistake.  The  appellant  agreed  that 
out  of  his  share  in  his  uncle's  estate  the  ap- 
pellee should  receive  a  fixed  sum— $32,50O-at 
some  future,  but  uncertain,  time,  and  in  cour 
sideration  of  such  agreement  the  appellee 
paid  him  $8,760.  Just  what  the  appellant 
agreed  the  appellee  should  receive  has  been 
awarded  to  her.  She  does  not  get  a  dollar 
more  because  the  appellant  may  have  dealt 
with  her  on  the  basis  of  a  contingent  in- 
terest, wliicb  has  since  been  Judicially  de- 
clared to  be  a  vested  one. 

Appeal  dismissed  at  appellant's  costs,  and 
as  to  him  the  decree  Is  afilrmed. 

<ati6  Fa.  suiL 

In  re  PHILLIPS'  ESTATE. 

Appeal  of  MOSES. 

(Sivrenie  Court  of  Pennsylvania.    May  4, 

1903.) 

ASSIQNKENT  OP  CHOSB  IN  AOTION— 
PRIORITIES. 
1.  Where  an  assignee  of  a  chose  in  action 
tails  to  live  notice  of  the  assignment  to  the  per- 
con  holding  the  assigned  fund,  a  sulraequent 
assignee  vithout  notice  of  the  former  assign- 
ment will,  on  giving  notice  of  his  assignment, 
acquire  priority. 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

t  L  See  AnlxnmenU,  vol.  4,  Cent  Dig.  H  1«.  160. 


In  tbe  matter  of  the  estate  of  Henry  M. 
Phillips.  Appeal  of  Andrena  Moses  from  a 
decree  dismissing  exceptions  to  adjndicatloa 
Affirmed.  ' 

The  adjudication  showed  assignments  b} 
appellant  of  his  interest  in  the  decedent'i 
estate  to  several  parties.  The  material  por^ 
tlou  of  the  adjudication  was  as  follows: 

"It  was  admitted  that  the  assignments  of ; 
H.  Cleremont  Moses  to  the  Bank  of  Sumter 
were  duly  executed,  the  consideration  being, 
as  stated.  The  execution  of  the  assignment 
to  Mrs.  Andrena  Moses  was  also  admitted, 
though  the  payment  of  the  full  consideration 
was  not  But  it  was  contended  on  behalf  of 
the  United  Security  Life  Insurance  Company 
that  It  was  entitled  to  priority  over  both  of 
the  other  assignments,  because  of  the  alleg- 
ed failure  of  the  assignees  In  either  case  to 
give  notice  of  the  assignment.  There  was 
evidence  of  notice,  both  to  the  accountants 
and  to  the  United  Security  Life  Insurance 
Company,  in  tbe  case  of  the  assignment  to 
the  Bank  of  Sumter;  but  as  the  assignment 
by  H,  Cleremont  Moses  was  only  collateral 
to  a  loan  to  Altamont  P.  Moses,  payment  of 
which  will  be  awarded  under  the  assignment 
by  him,  the  question  of  notice  Is  only  Impor- 
tant so  far  as  concerns  the  assignment  to 
Mrs.  Andrena  Moses.  How  far,  as  between 
successive  assignees  of  a  fund  In  the  bands  of 
a  third  person,  notice  of  the  assignment  to 
such  person  is  necessary  to  complete  the  title 
of  the  assignee  as  against  a  subsequent  as- 
signee, having  no  actual  knowledge  of  the 
prior  assignment,  who  gives  such  notice,  does 
not  appear  to  have  been  decided  in  Pennsyl- 
vania, though  It  has  been  held  that  an  assign- 
ment is  good,  without  potlce,  as  against  a 
subsequent  attachment  But  an  attaching 
creditor  stands  precisely  In  the  position  of 
the  assignor,  with  only  such  rights  as  be.  has 
against  his  assignee;  while  the  rights  of  a 
subsequent  purchaser  for  value  depend  upon 
entirely'  different  considerations.  In  Eng- 
land, and  In  many  of  tb^  states  of  the  Union, 
It  Is  perfectly  well  settled  that  the  title  of 
an  assignee  does  not  become  complete  until 
be  has  given  notice,  and  the  rule  is  that  tbe 
assignees  have  priority  according  to  the  pri- 
ority of  notice.  Story's  Equity,  i  421b.  A 
different  doctrine,  it  appears,  however.  Is 
held  in  some  of  tiie  states,  where,  between 
different  assignees  of  a  chose  in  action,  be 
who  Is  first  in  time  is  first  In  right  notwith- 
standing he  has  given  no  notice  to  the  debtor 
or  tbe  subsequent  assignee,  though  the  debt- 
or will  be  protected  If  he  has  made  payment 
to  the  assignor  or  to  the  second  assignee  be- 
fore notice  of  the  prior  assignment  Thayer 
T.  Daniels,  113  Mass.  129;  Williams  v.  Inger- 
soU,  89  N.  T.  508;  Story's  Equity,  i  421c. 
See,  also,  Holllngsworth  on  Contracts,  300- 
802.  In  2  Pomeroy  on  Eq»iltable  Jurispru- 
dence, It  Is  said:  "The  American  decisions  up- 
on this  subject  cannot  be  reconciled.  I  can 
only  present  those  settled  doctrines  of  e<lulty 
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wblch.  It  -would  seem,  should  apply  to  and 
govern  such  a  condition  of  circumstances. 
In  England,  and  in  some  of  the  states,  the 
rule  giving  to  the  assignee  -who  first  notifies 
the  debtor  party  or  trustee  a  precedence  over 
all  others,  even  those  who  are  earlier  in 
date,  furnishes  a  certain  and  simple  criterion 
for  determining  the  priority.  It  being  remem- 
bered that  this  rule  is  confined  to  pure  per- 
sonal things  in  action,  and  does  not  extend 
to  liens  and  other  equitable  Interests  in  real 
estate.  In  the  states  where  the  rule  referred 
to  does  not  prevail,  the  qnestlon  must  turn 
upon  other  doctrines.  If  the  Interests  are 
equitable  in  their  nature,  and  the  equity  of 
tlie  assignee  Is  intrinsically  superior  to  the 
others,  the  settled  principles  of  equity  should 
control,  that  the  order  of  time  determines  the 
order  of  priority,  or.  In  other  words,  that  the 
subsequent  assignee  takes  subject  to  the 
rights  of  the  one  prior  in  time;  and  this  prin- 
ciple has  been  applied,  In  such  cases,  by 
many  able  decisions.  On  the  other  band,  if 
the  subsequent  assignee  has  acquired  the  le- 
gal title,  and  was  a  purchaser  for  a  valuable 
consideration  and  without  notice,  he  is  pro- 
tected; and  this  doctrine  of  bona  fide  pur- 
chase seems  to  have  been  extended,  by  some 
decisions,  to  subsequent  assignees  who  had 
only  obtained  an  equitable  interest.' 

"The  analogies  with. regard  to  sales  of  per- 
sonal property  in  possession  are  certainly  In 
favor  of  the  view  taken  in  the  decisions  last 
referred  to,  the  vendee.  In  such  case,  being 
required,  for  the  protection  of  subsequent 
purchasers,  to  take  possession,  to  the  exclu- 
sion of  the  vendor,  where  the  property  Is 
capable  of  actual  possession,  or  by  assuming 
such  open  ownership  as  the  case  admits  of, 
where  It  Is  not.  Why  should  a  different  rule 
apply  to  purchasers  of  choses  In  action? 
■Why  should  the  purchaser  not  be  required  to 
do  all  that  lies  In  his  power  to  make  it  im- 
possible for  the  assignor  to  commit  a  fraud, 
or  to  do  an  Injury  to  subsequent  purchasers, 
relying  on  his  Integrity,  and  having  no  means 
of  knowing  that  he  has  ceased  to  be  the 
owner,  except  by  inquiry  of  the  person  in 
whose  hands  the  fund  is?  The  failure  to 
give  notice  to  snch  person  puts  It  in  the  pow- 
er of  the  assignor  to  do  this  wrong,  and  the 
consequences  of  the  failure  ought,  therefore, 
to  be  upon  him  who  commits  It  As  was 
sala  by  Chief  Justice  Gibson,  In  Plsher  v. 
Knox,  13  Pa.  622,  53  Am.  Dec.  503,  cited  In  a 
very  able  brief  submitted  by  Mr.  Jayne:  'The 
maxim,  "Prior  in  tempore,  potior  In  Jure," 
holds,  it  is  true,  wherever  it  has  not  been 
inverted  by  enactment,  as  It  has  been  by 
the  recording  laws  so  far  as  regards  convey- 
ances of  land,  or  where  the  benefit  of  It  has 
not  been  lost  by  misconduct  or  imprudence; 
but  it  must  not  be  allowed  to  protect  a  party 
who  has  neglected  a  requisite  precaution  to 
protect  from  imposition  those  who  may  come 
after  him.  That  a  man  is  bound  to  enjoy  his 
property  so  as  not  to  do  an  injury  to  another 


wMch  can  be  prevented,  is  also  a-  maxim  en- 
tirely consistent  with  the  preceding  one,  and 
equally  potent  It  contains  the  ruling  princi- 
ple of  an  extensive  range  of  cases  of  Injury 
from  negligence.  •  •  •  Was  there  not  on 
the  part  of  the  prior  assignee  In  these  instan- 
ces culpable  Indifference  to  the  Interest  of 
others?  Though  no  law  requires  such  an 
assignment  to  be  docketed,  the  practice  to 
mark  the  Judgment  to  the  use  of  the  assignee 
is  universal,  and  It  ought  to  have  been  pur- 
sued here;  for  no  prudent  purchaser  of  a 
judgment  Invests  bis  money  In  it  before  the 
record  has  been  inspected.  F^m  whom  else 
could  he  derive  information?  He  has  noth- 
ing but  the  honor  of  the  assignee;  and  any 
one  who  leaves  It  In  the  power  of  another  to 
deceive  may  be  said  to  collude  with  him  be- 
forehand. Certainly  a  chancellor  would  not 
execute  an  equitable  assignment  in  his  favor.' 
This  was  said  in  a  case  where  the  first  as- 
signee of  a  portion  of  a  Judgment  had  failed 
to  have  the  assignment  noted  on  the  docket 
but  It  applies  with  equal  force  to  an  assignee 
of  a  fund,  where,  in  the  absence  of  a  Judg- 
ment or  decree,  notice  of  record  Is  impossi- 
ble, and  notice  to  the  holder  of  the  fund  is 
the  only  means  of  preventing  Injury  to  subse- 
quent purchasers.  The  auditing  Judge  added 
A  reference  to  "what  is  said  by  Rogers,  J.,  in 
Pellman  v.  Hart  1  Pa.  263.' 

"The  auditing  Judge  is  compelled  to  hold, 
therefore,,  notwithstanding  the  exceptionally 
able  argument  of  Messrs.  Molse  and  Matlack. 
and  though  his  first  impressions  were  to  the 
conti-ary,  that  the  assignment  to  Mrs.  An- 
drena  Moses,  of  which  notice  was  not  given 
to  the  accountants  until  after  the  assignment 
to  the  United  Security  Life  Insurance  C5om- 
pany,  must  be  postponed  accordingly.  But 
for  this,  her  assignment  could  not  have  been 
impeached;  for,  while  it  is  true  the  testi- 
mony in  support  of  it  failed  to  show  the 
payment  of  the  entire  sum  called  for  as  the 
consideration,  an  assignment  even  volun- 
tary, by  a  husband  to  his  wife,  he  not  being 
Indebted  at  the  time,  and  not  contemplating 
an  engagement  in  a  hazardous  business,  is 
perfectly  valid,  though,  for  obvious  reasons, 
such  an  assignment,  as  against  a  subsequent 
bona  fide  purchaser  from  the  husband  for 
value,  should  be  complete  In  every  particu- 
lar, and  notice  Is  required  as  an  essential  for 
this  purpose." 

Argued  before  MITCHE5LL,  DB.\N.  PELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

Samuel  Dreher  Matlack  and  Albert  L. 
Molse,  for  appellant.  Henry  La  Barre  Jayne, 
for  appellee. 

BROWN,  J.  On  July  2,  1805,  H.  Cleremont 
Moses,-  a  nephew  of  Henry  M.  Phillips,  as- 
signed to  his  wife,  Andrena  Moses,  $15,000  of 
Ills  Interest  In  his  uncle's  estate.  On  Feb- 
ruary 28,  1899,  he  and  his  brother,  Altamont 
executed  a  Joint  assignment  of  their  interests 
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In  the  estate  to  the  United  Security  LUe  In- 
surance  &  Tmst  Cktmpany  of  Pennsylvania 
for  $60,000.  Notice  of  this  second  assign- 
ment was  at  once  given  to  the  accountants 
by  the  assignee,  and  to  It  the  court  below 
awarded  the  share  of  H.  Cleremont  Moses 
in  decedent's  estate,  on  the  g^round  that, 
thongh  the  assignment  to  Mrs.  Andrena  Moses 
was  Brst  in  time,  as  she  had  not  given  the 
accountants  any  notice  of  It  until  July  23, 
1901,  it  was  postponed  to  that  held  by  the  ap- 
pellee. 

Whether,  as  between  successive  assignees 
of  a  fund  in  the  hands  of  a  third  person, 
that  assignee,  without  regard  to  the  date 
of  his  assignment,  who  first  gives  the  debtor 
notice  of  it.  Is  entitled  to  be  first  paid.  Is  a 
question  upon  which  the  American  decisions 
cannot  be  reconciled.  In  flngland  it  is  well 
settled  that  the  claims  of  competing  as- 
signees of  a  fund  rank,  as  between  them- 
selves, not  in  the  order  of  the  dates  of  the 
assignments  to  them,  but  according  to  the 
dates  when  they  resi)ectlvely  give  notice  to 
the  debtor  of  their  assignments.  Dearie  v. 
Hall,  and  Loveridge  v.  Oooper,  3  Bus.  1-38; 
Pollock  on  Contracts,  208  (2  Am.  [from  4th 
Eng.i  Ed.).  The  Supreme  Court  of  the  Unit- 
ed States  seem  to  have  adopted  the  same 
new.  Judson  v.  Corcoran,  17  How.  612,  15 
L.  Ed.  331;  Spain  v.  Hamilton's  Adm'r,  1 
Wall.  mi.  17  L.  Bd.  619.  To  review  the 
conflicting  views  entertained  by  the  courts 
of.  our  different  states  would  needlessly  con- 
sume pages.  With  us  the  question  does  not 
s«em  ever  to  have  been  definitely  settled. 
The  learned  auditing  Judge,  sustained  by 
tbe  court  in  banc,  adopted  the  rule  that  the 
assignee  who  first  gives  notice  has  the  first 
right  to  participate  in  the  assigned  fund. 
In  adopting  this  as  the  better  rule,  be  rea- 
soned by  analogy,  saying,  what  all  of  us 
now  approve:  "The  analogies  with  regard 
to  sales  of  personal  property  in  pbssesslon 
are  certainly  in  favor  of  the  view  taken  in 
the  decisions  last  referred  to,  the  vendee 
in  such  case  being  required,  for  the  protec- 
tion of  subsequent  purchasers,  to  take  pos- 
session, to  the  exclusion  of  the  vendor,  where 
the  property  is  capable  of  actual  possession, 
or  by  assuming  such  open  ownership  as  the 
case  admits  of,  where  it  is  not.  Why  should 
a  different  rule  apply  to  purchasers  of  cboses 
in  action?  Why  should  the  purchaser  not 
be  required  to  do  all  that  lies  in  his  power 
to  make  it  impossible  for  the  assignor  to 
commit  a  fraud,  or  to  do  an  injury  to  sub- 
sequent purchasers,  relying  on  his  integrity, 
and  having  no  means  of  knowing  that  he 
has  ceased  to  be  the  owner,  except  by  in- 
quiry of  the  person  in  whose  hands  the  fund 
Is?  The  failure  to  give  notice  to  such  per- 
son puts  it  in  the  power  of  the  assignor  to 
do  this  wrong,  and  the  consequences  of  the 
failure  ought,  therefore,  to  be  upon  him  who 
commits  It" 

As  in  conflict  with  the  view  entertained 


by  the  court  below,  stress  leems  to  tw  laid 
by  counsel  for  appellant  on  Chew  r.  Bar* 
net,  U  Serg.  &  R.  388;  but  the  general  prin- 
ciple there  announced  applies  to  a  state 
of  facts  very  different  from  those  here  in- 
volved. Chew,  as  the  vendee  of  Wilson,  had 
acquired  from  the  latter  nothing  but  an  eq- 
uitable estate  In  the  land  purchased,  be- 
cause, at  the  time  Wilson  sold,  he  did  not 
hold  the  legal  title.  Subsequently,  when 
that  title  was  conveyed  to  him,  be  gave  a 
purchase-money  mortgage  to  his  vendor,  and, 
on  a  sheriff's  sale  upon  the  same.  It  was  sim- 
ply decided  that  the  title  of  the  sheriff's 
vendee  was  superior  to  that  of  Chew,  Just 
as  the  legal  title  of  Wilson's  vendor  had  all 
the  time  been  superior  to  that  of  the  eq- 
uitable title  conveyed  to  Chew.  The  opin- 
ion in  that  case  was  written  by  Gibson,  J., 
who,  25  years  afterwards,  as  Chief  Justice, 
in  Fisher  v.  Knox,  13  Pa.  622,  63  Am.  Dec. 
503,  very  clearly  indicated  how  he  would 
have  decided  the  present  question  if  it  had 
then  been  before  him:  "The  maxim,  'Prior 
In  tempore,  potior  in  Jure,'  holds,  it  is  true, 
wherever  it  has  not  been  inverted  by  en- 
actment, as  it  lias  been  by  the  recording 
laws,  so  far  as  it  regards  conveyances  of 
land,  or  where  the  benefit  of  it  has  not  been 
lost  by  misconduct  or  imprudence;  but  it 
must  not  be  allowed  to  protect  a  party  who 
has  neglected  a  requisite  precaution  to  pro- 
tect from  imposition  those  who  may  come 
after  him.  That  a  man  Is  bound  to  enjoy 
his  property  so  as  to  do  no  Injury  to  anoth- 
er which  can  be  prevented,  is  also  a  maxim 
entirely  consistent  with  the  preceding  one, 
and  equally  potent  It  contains  the  ruling 
principle  of  an  extensive  range  of  cases, 
and,  among  other  cases,  of  injury  from  neg- 
ligence. •  •  •  Was  there  not,  on  the 
part  of  the  prior  assignee  in  these  instances, 
culpable  indifference  to  the  interest  of  oth- 
ers? Though  no  law  requires  such  an  as- 
signment to  be  docketed,  the  practice  to 
mark  the  Judgment  to  the  use  of  the  assignee 
is  universal,  and  it  ought  to  have  been  pur- 
sued here,  for  no  prudent  purchaser  of  a 
Judgment  invests  his  money  in  it  before  the 
record  has  been  inspected.  From  what  else 
could  he  derive  information?  He.  has  noth- 
ing for  it  but  the  honor  of  the  assignor;  and 
any  one  who  leaves  it  In  the  power  of  an- 
other to  deceive  may  be  said  to  collude  with 
him  beforehand.  Certainly  a  chancellor 
would  not  execute  an  equitable  assignment 
in  his  favor."  Campbell's  Appeal,  29  Pa. 
401.  72  Am.  Dec.  641,  and  Pratt's  Appeal, 
77  Pa.  378,  are  in  harmony  with  what  was 
said  in  Fisher  v.  Knox. 

Business  transactions  constantly  require 
the  assignments  of  choses  in  action.  In 
many  instances  personal  credit  cannot  be 
maintained  In  any  other  way,  and  for  as- 
signees who  purchase  in  good  faith  there 
ought  to  be  protection.  None  is  fotmd  in 
the  recording  act  but  a  measure  of  It  ought 
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not  en  ftuA  acconnt  to  be  wtthheld,  U  It 
can  be  extended  by  courts  of  equity  on  eq- 
uitable principles.  The  protection  Invoked 
by  the  appellee  Is  against  the  latent  equity 
of  the  appellant  If  it  had  been  Informed  of 
this  prior  aaslgnment,  It  is  not  likely  It 
would  have  taken  the  second  one  from  the 
assignor,  who  failed  to  say  anything  about 
the  first  when  he  made  the  second.  Protec- 
tion can  hardly  be  expected  from  an  as- 
signor who  will  sell  twice  what  he  knows 
he  has  a  right  to  sell  but  once,  for,  if  con- 
scienceless enough  to  make  a  second  sale, 
he  will  conceal  the  first  in  his  scheme  to 
cheat  one  or  the  other  of  his  assignees.  Pro- 
tection can  come  only  from  him  who  owes 
the  money,  aud  who,  by  notice  to  him,  may 
be  able  to  give  protection,  be  is  a  mere 
stakeholder,  and  it  Is  immaterial  to  him 
whom  he  pays.  There  Is  no  reason  why  he 
should  not  be  frank  with  a  prospective  pur- 
chaser of  the  whole  or  a  portion  of  what  he 
owes,  or  that,  upon  Inquiry  from  such  a 
one,  he  should  conceal  notice  of  any  other 
prior  purchase  or  assignment,  if  notice  of 
It  was  given  him.  If  it  be  understood  that 
each  assignee  of  a  fund,  or  a  portion  of  it, 
can  protect  himself  against  subsequent  as- 
signees only  by  giving  immediate  notice  to 
the  debtor,  such  notice  will  be  ^ven,  and, 
when  given,  the  Instances  will  be  very  rare 
when-  subsequent  assignees  are  Imposed  up- 
on. With  the  question  now  fairly  before 
us,  we  adopt  and  announce,  as  the  only  safe 
rule,  that,  if  an  assignee  falls  to  give  notice 
to  the  person  holding  the  fund  assigned  to 
him,  a  subsequent  assignee,  without  notice 
of  the  former  assignment,  will,  upon  giving 
notice  of  his  assignment  acquire  priority. 
"By  such  notice  the  legal  tiolders  are  con- 
verted into  trustees  for  the  new  purchaser, 
and  are  charged  with  the  responsibility  to- 
wards him;  and  the  cestui  que  trust  is  de- 
prived of  the  power  of  carrying  the  same 
security  repeatedly  into  the  market,  and  of 
inducing  third  persons  to  advance  money  up- 
on It  under  the  erroneous  belief  tiiat  it  con- 
tinues to  belong  to  him  absolutely,  free  from 
incumbrances,  and  that  the  trustees  are  still 
trustees  for  him  and  no  one  else.  That 
precaution  Is  always  taken  by  diligent  pur- 
chasers and  Incumbrancers',  if  It  is  not  tak- 
en, there  Is  taeglect"  Dearie  t.  Hall,  supra. 
This  rule  Is  recognized  and  approved  by  the 
best  text  writers.  Story's  Equity  Jurispru- 
dence, l§  lOSSa,  1047;  Beach  on  Modem 
Equity  Jurisprudence,  I  344;  Pomeroy  on 
Equity  Jurisprudence,  §  695;  Bispham's  Prin- 
ciples of  Equity,  H  168,  160.  In  the  last,  the 
learned  text-writer  says:  "The  decisions, 
however.  In  favor  of  the  English  rule,  appear 
to  be  based  on  the  more  correct  view  of  the 
law."  Aa  the  appellee  is  claiming  under 
the  assignment  to  it,  and  not  under  the  at- 
tachment Issued  by  it,  the  second  question 
raised  on  the  appeal  need  not  be  considered. 
Appeal  dismissed  at  appellant's  costs,  and 
aa  to  her  the  decree  la  affirmed. 


(ME  Pa.  BE) 
In  re  PHIIXIPS*  ESTATE. 

Appeal  of  UNITED  SECURITY  LIFE  INS, 

&  TRUST  CO.  at  aL 

(Supreme  Court  of  PennsyWauia.    May  4, 

1903.) 

A8SIGNMBNTS  OF  CHOSBS  IN  AOTION— PRIOR- 
ITIES—INTERVENINO  ATTACHMENTS. 

1.  Where  a  chose  in  action  has  been  assigned 
wlthont  notice  of  the  aseignment  to  the  bolder 
of  the  fund,  and  a  foreign  attachment  then  in- 
tervenes, the  original  assignment  is  prior  to  an 
assignment  after  the  attachment,  in  which  the 
assiKQee  has  given  notice  to  the  bolder  of  the 
fund. 

2.  A  bank  took  an  assignment  of  a  chose-  in 
action  aa  collateral  security  for  a  note,  aud 
thereafter  wrote  to  the  bolder  of  the  legal  title 
of  the  chose  in  action  offering  to  sell  the  note, 
with  the  statement  that  it  was  secured  by  the 
assignment  Held  not  such  a  notice  as  would 
secure  to  the  assignee  priority  over  subsequent 
assignments  of  which  proper  notice  was  given. 

Appeal  from  Orphans'  Court,  Philadelphia 
County;  Penrose,  Judge. 

In  the  matter  of  the  adjudication  of  the  es- 
tate of  Henry  M.  Phillips,  deceased.  From  a 
decree,  the  United  Security  Life  Insurance  & 
Trust  Company  and  another,  execntora,  ap- 
peal   Affirmed. 

There  appeared  from  the  record  the  fol- 
lowing assignments  and  attachment  of  the  in- 
terest of  Altamont  P.  Moses  In  the  estate  of 
decedent:  (1)  To  Bank  of  Sumter,  S.  C, 
January  30,  1891,  and  May  SO,  1894,  for  f  10,- 
000.  (2)  To  Marlon  Moise,  June  1,  1894,  for 
?2,73e.l4.  (3)  To  the  United  Security  Life 
Insurance  Company,  February  28,  1899,  for 
160,000  (joined  In  by  H.  Cleremont  Moses). 

A  foreign  attachment;  George  D.  Manning 
et  al.,  for  $815.92,  served  upon  the  account- 
ants as  garnishees,  June  3,  1898,  precedes  the 
assignment  last  mentioned. 

The  adjudication  was  substantially  as  fol- 
lows: 

"The  assignment  of  H.  CHeremont  Mosea 
and  Altamont  P.  Moses  to  the  United  Se- 
curity Life  Insurance  Company  was  for  the 
purpose  of  securing  premiums  and  interest 
on  life  Insurance  policies  Issued  to  the  as- 
signors by  that  company.  There  were  two 
insurances  for  $30,000  each,  the  amounts, 
less  the  premiums  first  payable,  being  paid 
in  cash  to  the  insured,  $27,195  to  each.  The 
premiums  were  to  be  paid  to  the  company 
during  a  period  of  16  years,  unless  in  the 
meantime  the  assured  should  die.  In  which 
case  the  obligation  on  his  part  ceased.  The 
assignment  provided  that,  if  default  should 
be  made  in  payment  of  premiums,  after  no- 
tice as  there  provided,  the  assignee  should 
be  at  liberty  to  sell  the  assigned  Interest  at 
public  sale  and  'become  the  purchaser.  De- 
fault was  so  made  by  both  assignors,  the 
requisite  notice  was  given  in  each  case,  and. 
at  the  sale  In  pursuance  of  It,  the  company 
became  the  purchaser  of  the  entire  Interest 
of  both.  It  also  entered  up  the  judgment 
bond  given  by  each  of  the  assignors.  Attach- 
ment executions  were  Issued  upon  these  Judg- 
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menta,  and  the  accountants  tummoned  as 
gamlabeeB;  bat,  ao  far  ai  the  attacbmenta 
are  concerned,  the  rights  of  a  prior  assignee 
-voold  not  be  affected  even  though  no  notice 
had  been  glren. 

'TThe  share  of  H.  Cleremont  Moses  will  be 
paid  to  the  United  Secorlty  Life  Insurance 
Company  under  the  assignment  and  purchase 
in  pursuance  of  It  as  above. 

"The  evidence  shows  that  the  Pennsylvania 
Company  for  Insurances  on  Lives,  etc.,  one 
of  the  accountants,  received  information 
from  the  president  of  the  Bank  of  Sumter 
of  the  assignments  to  it  by  H.  deremont 
Moses  and  Altamont  P.  Moses,  in  a  letter 
dated  June  3,  1896,  asking  the  company  to 
become  the  purchaser  from  the  assignee.  No 
special  form  of  notice  of  an  assignment  Is 
required,  and,  in  the  opinion  of  the  auditing 
Jndge,  this  letter  was  auJSlcient  Information 
was  also  given  to  the  United  Security  Life 
Insurance  Company  of  these  assignments,  In 
an  Interview  between  Its  officers  and  Mr. 
Molse  In  the  early  part  of  1896.  It  follows 
that  the  assignment  to  the  bank  by  Altamont 
P.  Moses,  who,  as  between  himself  and  H. 
Cleremont  Moses,  was  the  principal  debtor, 
is  entitled  to  payment  in  preference  to  the 
snbseqnent  assignment  to  the  life  Insurance 
company. 

"Notice  of  the  assignment  of  June  1,  1894, 
by  Altamont  P.  Moses  to  Marion  Molse,  tras- 
tee,  to  secure  the  sum  of  $2,736.14,  was  not 
given  until  after  the  assignment  to  the  insur- 
ance company,  and  the  latter  would  there- 
fore—If the  view  taken  by  the  auditing  Judge 
be  correct— have  priority  of  right.  If  the  ques- 
tion were  not  affected  by  another  well-set- 
tled principle,  grovrlng  out  of  the  Intervening 
foreign  attachment  by  Manning,  etc,  served 
upon  the  garnishees  In  June,  18S8.  This  at- 
tachment has  priority  over  the  assignment  to 
the  life  Insurance  company,  but,  as  an  at- 
taching creditor  stands  precisely  in  the  shoes 
of  the  debtor.  It  Is  subsequent  to  the  assign- 
ment to  Marlon  Molse.  The  result  Is  that  the 
assignment  to  the  Ufe  Insurance  company  la 
made  subsequent  to  both.  There  are  many 
decisions  on  the  subject  cited  in  the  brief  pre- 
sented by  Messrs.  Molse  and  Matlack,  viz.: 
Wllcocka  V.  Wain,  10  Serg.  &  R.  380;  Manu- 
facturers' &  Mechanics'  Bank  v.  Bank  of 
Pennsylvania,  7  Watts  &  S.  335,  42  Am.  Dea 
240;  Tomb's  Appeal,  9  Pa.  61;  Louchelm's 
Appeal,  67  Pa.  48;  Thomas'  Appeal,  69  Fa. 
120.  See,  also,  Bowyer's  Appeal,  21  Fa.  210; 
Garrett  &  Martin's  Appeal,  32  Fa.  160,  72 
Am.  Dec.  779;  Shelly's  Appeal,  36  Pa.  373; 
and  MlUefs  Appeal,  122  Pa.  95,  15  Atl.  672. 

The  share  of  Altamont  P.  Moses  will  there- 
fore be  applied:  First,  to  the  payment  of  the 
assignments  to  the  Bank  of  Sumter;  second, 
to  the  assignment  to  Marlon  Molse,  trustee; 
and,  third,  subject  to  the  attachment  of  Man- 
-  ning  et  al.,  to  the  United  Security  Life  Insur- 
ance Company  under  the  assignment  and  the 
purchase  in  pursuance  of  It 

"It  should  be  stated  that  prompt  notice  of 


an  the  assignments  to  the  United  Securlt> 
Life  Insurance  Company  was  given  to  the  ac- 
countants." 

Argued  before  MITCHELL^  DEAN,  FELL, 
BnOWN,  MESTBEZAT,  and  POTTBB,  XT. 

Edward  H.  Well  and  John  Q.  Johnson,  for 
executors  appellants.  H.  La  Barre  Jayne  and 
Biddle  &  Ward,  for  appellant  United  Security 
Life  Ins.  &  Trust  Co.  of  Pennsylvania.  Al- 
bert L.  Molse  and  Samuel  Dreher  Matlack, 
for  appellees  Marlon  Molse  and  Bank  of 
Sumter. 

BSOWN,  J.  By  two  assignments,  dated 
January  80.  1891,  and  May  30,  1894,  Alta- 
mont P.  Moses  assigned  to  the  Bank  of 
Sumter,  S.  C,  $10,000  of  his  Interest  In  the 
estate  of  his  uncle.  Henry  M.  PhUlips,  de- 
ceased. On  June  1, 1894.  he  assigned  $2,736.- 
14  of  this  interest  to  Marlon  Molse,  trustee, 
and  on  February  28, 1899,  he  and  his  brother, 
H.  Cleremont  Sloses,  assigned  $60,000  of  the 
same  interest  to  the  United  Security  Life  In- 
surance &  Trust  Company  of  Pennsylvania. 
Betiveen  the  dates  of  the  last  two  assign- 
ments, on  June  3,  1898,  a  foreign  attach- 
ment, Issued  against  Altamont  P.  Moses  out 
of  court  of  common  pleas  No.  2  of  Philadel- 
phia, was  served  upon  the  accountants  as 
garnishees.  The  share  of  the  nephew  was 
awarded  by  the  court  below  as  follows: 
"First,  to  the  |)ayment  of  the  assignments  to 
the  Bank  of  Sumter;  second,  to  the  assign- 
ment of  Marion  Molse,  trustee;  and,  third, 
subject  to  the  attachment  of  Manning  et 
al.,  to  the  United  Security  Life  Insurance 
Company  under  the  assignment  and  the  pur- 
chase In  pursuance  of  it" 

The  award  to  the  Bank  of  Sumter,  as  hold- 
ing the  flrst  claim  on  the  fund  for  distribu- 
tion, was  on  the  ground  that  the  assignments 
to  It  were  not  only  prior  In  dates  to  those  of 
the  other  two,  but  that  It  had  given  notice 
of  them  to  the  accountants  and  the  United 
Security  Life  Insurance  &  Trust  Company 
before  the  later  assignments  ■were  executed. 
If  this  award  depended  upon  the  notict*  al- 
leged to  have  been  given  to  the  Pennsylvania 
Company  for  Insurances  on  Lives  &  Granting 
Annuities  and  Henry  T.  Coleman,  executors 
and  trustees.  It  could  not  be  sustained,  for 
the  letter  of  June  8,  1896,  from  a«  representa- 
tive of  the  Bank  of  Sumter  to  Mr.  Henry  K. 
Paul,  president  of  the  Pennsylvania  Compa- 
ny for  Insurances  on  Lives  &  Granting  An- 
nuities, cannot  be  regarded  as  notice  given 
by  the  bank,  or  Intuided  to  be  given  by  it, 
of  the  assignments  to  it  The  letter  was  one 
offering  to  sell  the  notes  held  by  the  bank, 
and  contained  a  statement  that  they  were  se- 
cured by  the  assignments  to  It.  While  It  Is 
true,  as  held  by  the  learned  Judge  of  the 
orphans'  court  that  "no  special  form  of  no- 
tice of  an  assignment  is  required,"  it  Is 
equally  true  that,  to  affect  one  with  notice 
not  formally  given.  It  must  come  In  such  a 
way,  or  under  suoh  circumstances,  to  the  per- 
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son  alleged  to  bare  be«i  notified,  that,  as  a 
reasonable  man,  he  ought  to  regard  It  as 
notice  to  control  bis  conduct  in  relation  to 
the  matter  which  Is  the  subject  of  the  notice; 
on  the  other  hand,  if  it  Is  manifest  that  no- 
tice is  not  Intended,  it  will  not  be  presumed 
it  was  received,  when,  from  what  takes  place 
between  the  parties,  there  is  nothing  from 
which  notice  ought  to  be  Inferred  concerning 
what  may  subsequently  become  a  subject  of 
controversy.  The  letter  written  by  the  bank 
was  intended  to  induce  the  Pennsylvania 
Company  for  Insurances  on  Lives  &  Grant- 
ing Annuities  to  purchase  the  notes  of  Alta- 
mont  P.  Moses.  It  was  one  of  innumerable 
business  letters  received  by  the  company, 
and,  though  there  is  an  incidental  reference 
in  it  to  the  assignments  by  Moses,  there  Is 
nothing  in  It  which  ought  to  have  led  the 
company  to  regard  It  as  notice  of  them  to  be 
remembered  for  the  information  of  subse- 
quent prospective  assignees  of  the  same  in- 
terest. But,  as  the  Bank  of  Snmter  is  en- 
titled to  priority  over  the  United  Security 
Life  Insurance  &  Trust  Company  for  the 
same  reason  that  Marion  Moise,  trustee,  was 
directed  to  be  first  paid,  if  the  appeal  of  the 
accountants  were  to  be  sustained,  the  order 
of  distribution  would  not  be  changed. 

Notice  of  the  assignment  to  Marlon  Moise, 
trustee,  was  not  given  until  after  the  assign- 
ment to  the  United  Security  Life  In^rance 
&  Trust  Company.  But  between  them  at- 
taching creditors  intervened.  The  service  of 
the  writ  of  foreign  attachment  was  prior  to 
the  last  assignment,  and  the  claim  of  the  at- 
tactilng  creditors  is  superior  thereto.  It, 
however,  was  subject  to  the  first  three,  even 
if  the  Bank  of  Sumter  and  Marion  Moise, 
trustee,  had  given  no  notice  to  the  account- 
ants of  the  asslg^nments  to  them.  The  at- 
taching creditors  attached  only  what  still  re- 
mained to  the  debtor.  They  could  get  noth- 
ing from  the  accountants  by  their  attach- 
ments that  did  not  belong  to  him  when  the 
writ  was  served.  By  the  service  of  it  they 
became  equitable  assignees  of  what  Alta- 
mont  P.  Moses  still  had  a  right  to  assign. 
As  to  him  the  prior  assignments,  with  or 
without  notice  to  the  accountants,  were  val- 
id, and  80  they  were  as  against  his  attaching 
creditors,  whose  rights  rose  no  higher  than 
his.  Pellman  y.  Hart,  1  Pa.  263;  Noble  v. 
Thompson  Oil  Company,  79  Pa.  354,  21  Am. 
Rep.  66;  Hemphill  v.  Terkes,  132  Pa.  545, 
10  Ati.  342,  19  Am.  St.  Rep.  607. 

Manning  et  al.  must  be  paid  before  the 
TJnited  Security  Life  Insifrance  &  Trust  Com- 
pany, for  their  attachment  is  superior  to  its 
assignment;  but,  before  they  can  be  paid, 
the  Bank  of  Sumter  and  Marion  Moise,  trus- 
tee, must  get  their  money;  and  it  theref<H« 
follows  that  the  assignment  to  the  United 
Security  Life  Insurance  &  Trust  Company 
is  subject  not  only  to  the  attachment,  but  to 
the  prior  assignments.  In  support  of  this 
view,  the  court  below  was  sustained  by 
many  of  our  cases,  from  Wilcocks  v.  Wain, 


10  Serg.  &  R.  380,  down  to  Thomas*  Appeal, 
69  Pa.  120,  and  Miller's  Appeal,  122  Pa.  95, 
15  Ati.  672. 

The  appeal  of  the  Pennsyiyanla  Company 
for  Insurances  on  Lives  &  Granting  Annui- 
ties and  Henry  T.  Coleman,  executors  and 
trustees.  Is  dismissed,  the  costs  of  their  ap- 
peal to  be  retained  by  them  out  of  the  fund 
awarded  to  the  assignees  and  attaching  cred- 
itors of  Altamont  P.  Moses.  The  appeal  of 
the  United  Security  Life  Insurance  &  Trust 
Company  is  dismissed  at  its  costs,  and  as 
to  it  the  decree  is  afiSrmed. 


I  <106  Pa.  SU) 

la  re  PHILLIPS'  ESTATE. 

Appeal  of  MOSES. 

(Supreme  Comrt  of  Penusylvania.     May  4, 

1903.) 

AHSIGNMBNT  OF  CHOSB  IN  ACTION-SALK   OF 
COLLATBRALS-RIOHTS  OF  PURCHASER. 

1.  The  owner  of  a  chose  in  action  assigned  it 
to  secure  a  loan,  and  his  son,  who  had  no  in- 
terest in  the  fund,  joined  in  tlie  assignment,  un- 
der an  agreement  with  the  assignee  that  in  de- 
fault of  payment  of  premiums  on  policies  of 
insurance  on  their  lives,  issued  by  the  assignee, 
it  might  sell  the  assignee's  Interest  and  become 
the  purchaser  at  the  sale.  Eeld,  that  on  sacb 
default  the  assignee  could  acquire  the  assigned 
interest  as  against  the  assignor. 

Appeal  from  Orphans'  Court,  Philadelpliia 
County;   Penrose,  Judge. 

In  the  matter  of  the  estate  of  Henry  M. 
Phillips.  From  a  decree  dismissing  excep- 
tions to  adjudication,  Franklin  J.  Moses  ap- 
peals.   Affirmed. 

Argued  before  MITCHELL,  DEAN,  PELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

William  H.  Burnett  and  John  Weaver,  for 
appellant.  Henrj-  La  Barre  Jayne  and  Bld- 
dle  &  Ward,  for  appellee. 

BROWN,  J.  The  assignment  by  Franklin 
J.  Moses  to  the  United  Security  Life  Insur- 
ance &  Trust  Company  was  for  his  own 
benefit.  He  wished  to  borrow  and  did  get 
$30,000  from  the  company.  His  three  sons, 
who  Joined  In  the  assignment,  had  no  Inter- 
est In  the  estate  of  their  gianduncle;  but,  for 
reasons  which  we  need  not  conjecture  nor 
consider,  the  trust  company  evidently  deem- 
ed their  concurrence  as  necessary  for  its  se- 
curity. The  assignment,  on  Its  face,  is  al>- 
solute,  and,  with  nothing  more  than  It  l>efore 
the  court  below,  the  award  of  the  assigned 
Interest  would  have  been  properly  made  to 
the  appellee.  It,  however,  showed,  by  its 
policies  of  insurance  and  agreements  with 
Cornelius  F.  Moses  and  Frank  J.  Moses,  two 
of  thjt  sons  who  had  Joined  In  the  assign- 
ment, that  the  same  had  been  executed  and 
delivered  to  it  as  collateral  security  for  the 
payment  of  the  quarterly  premiums  on  the 
Insurance  policies  which  it  had  issued  In  con- 
summating the  loan  to  the  appellant  The 
agreement  of  each  of  the  insured,  Cornelius 
F.  Moses  and  Frank  J.  Moses,  was  that,  upon 
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default  for  three  months  In  paying  any  one 
of  the  i»«nilumB,  the  trust  company  could, 
vrlthont  any  demand  or  notice  by  It  to  the 
insured,  sell  the  assigned  interest  In  the  es- 
tate of  H.  M.  PhUUps,  deceased,  at  public  or 
private  sale,  with  the  right  in  the  appellee 
to  become  the  purchaser  or  absolute  owner 
thereof.  The  appellant  now  contends  that, 
as  he  was  not  a  party  to  either  of  these  poli- 
cies of  Insurance  or  agreements,  there  was 
no  authority  from  him  to  sell  the  assigned 
interest,  and  that,  therefore,  the  title  of  the 
trust  company  as  the  purchaser  of  it  at  Its 
own  sale  is  still  that  of  pledgee  only. 

Even  if  the  appellant  did  not  Join  In  the 
agreement  of  his  sons  with  the  appellee,  he 
placed  the  assignment  in  their  hands,  to  be 
used  by  them  for  the  purpose  of  effecting  the 
loon  from  the  trust  company  for  his  benefit. 
He  clothed  them  with  authority  to  agree 
with  the  company  upon  the  terms  and  con- 
ditions under  which  it  shonld  receive  and 
make  me  of  the  assignment,  and  the  cove- 
nant of  the  sons  with  it  Is  not  simply  that 
any  Interest  which,  at  the  time  of  the  execu- 
tion of  the  assignmrait,  it  was  supposed  may 
have  been  In  them,  should  be  sold,  but  that 
the  Interest  of  Franklin  J.  Jones,  this  appel- 
lant, as  well,  should  be  liable  to  sale.  The 
agreement  was  that  what  had  been  assigned 
by  each  of  the  parties  to  the  assignment 
should  be  sold.  This  is  what  was  sold,  and, 
as  there  was  authority  to  sell  It,  evidently 
intended  to  be  given  by  the  appellant,  his 
appeal  from  the  only  decree  that  could  have 
been  made  as  to  his  Interest  is  dismissed  at 
his  costs,  and  the  decree  aa  to  blm  la  af- 
firmed. 

(n  N.  H.  UO) 

FAIBFIELD  v.  DAT. 
(Supreme  Court  of  New  Hampshire.    Merri- 
mack.   Hay  5,  1903.) 

ADMINISTRATION— INSOLVENT  ESTATE— PBND. 
INO  ACTION— DISSOLUTION  —  ATTACHMENT— 
ISftUANCB  OF  EXECUTION— ACCIDENT  OR  lilS- 
TAKB  —  SUFFICIENCY  OF  BVIDBNCB  —  PRE- 
SUMPTION—INJUNCTION—SUIT AGAINST  RB- 
CKIPTOR— MODIFICATION   OF  INJUNCTION. 

1.  Pub.  St.  1901,  c.  191,  {  7,  provides  that  no 
action  shall  be  begun  against  an  administrator 
after  the  estate  is  decreed  to  be  administered 
as  insolvent,  and  no  pending  action  f^all  be 
farther  prosecuted  unless  by  leave  of  court,  and, 
if  so  prosecuted.  Judgment  for  plaintiff  shall  be 
certified  to  the  Judge  of  probate,  etc.  Prior 
to  the  issuance  of  an  execution,  defendant  died, 
and  bis  death,  and  the  administratrix'  applica- 
tion to  have  the  estate  administered  as  Insol- 
vent, were  suggested  on  the  record.  Held,  in 
a  salt  to  enjoin  enforcement  of  execution,  that 
a  finding  that  the  issuance  of  the  execution  was 
attribntable  to  accident  or  mistake,  and  was 
without  defendant's  fault,  was  justified. 

2.  It  will  be  presumed,  on  review  of  an  in- 
junction restraining  the  enforcement  of  an  exe- 
cotion,  that  sufficient  facts  were  foond  to  war- 
rant the  making  of  the  order. 

3.  Pub.  St.  1001,  c.  220,  i  86,  provides  that 
attachments  are  dissolved  by  the  defendant's 
death,  in  case  liis  estate  is  decreed  to  be  ad- 
ministered as  insolvent.  Beld  that,  on  such 
diKoiutioh,  the  sheriff's  responsibility  having 
ended,  bis  action  against  a  receiptor  would  fail; 


and  hence  the  attachment  plaintiff's  exception 
to  a  refusal  to  modify  an  injunction  staying 
execution  against  the  estate,  so  as  to  admit  of 
the  sheriff's  further  prosecution  of  his  action, 
would  be  overruled. 

Exceptions  from  Superior  Court 
Action  of  assumpsit  by  Frank  B.  Fairfield 
against  Alonso  Day.  Defendant  having  died, 
bis  executrix  appeared  to  defend  the  action. 
Order  refusing  to  modify  an  injunction  re- 
straining the  enforcement  of  the  execution, 
and  plaintiff  excepts.     Blxceptlon  overruled. 

In  the  action,  real  estate  and  personal 
property  were  attached  upon  the  writ  One 
EUinwood  gave  a  receipt  to  the  sheriff  for 
the  personal  property,  and  it  was  returned  to 
the  defendant     The  defendant  died  May  7, 

1900.  The  executrix  of  his  will  appeared  to 
defend  the  action,  July  26th.  Judgment 
was  recovered  November  9,  1901,  and,  by 
virtue  of  the  execution  issued  thereon,  a  levy 
was  commenced,  December  9th,  on  Day's 
right  in  equity  to  redeem  certain  real  estate 
from  mortgages,  which  real  estate  Day  con- 
veyed to  his  wife  (now  the  executrix)  after 
the  plaintiffs  attachment  An  action  was 
broufibt  on  the  same  day  by  the  sheriff 
against  EUinwood  upon  the  receipt  which  la 
still  pending. 

The  executrix  petitioned  the  probate  court. 
June  9,  1900,  that  the  estate  be  administered 
as  insolvent  The  petition  was  denied  No- 
vember 80th,  but  upon  appeal  by  the  execu- 
trix it  was  granted  by  the  superior  court 
April  23,  1902.  The  plaintiff  opposed  the 
granting  of  the  petition  In  both  courts.  The 
words,  "Defendant  dead;  estate  administer- 
ed as  insolvent"  were  entered  upon  the 
docket  at  the  April  term,  1900.  The  latter 
words,  "estate  administered  as  insolvent" 
were  stricken  off  at  the  October  term,  1901, 
upon  the  request  of  the  plaintiff's  counsel, 
who  informed  the  court  that  the  petition  for 
insolvency  administration  was  pending,  but 
had  not  been  granted. 

The  executrix  filed  a  motion,  December  9, 

1901,  subsequentiy  to  the  commencement  of 
the  levy  and  the  action  against  the  receiptor, 
to  have  the  execution  recalled  and  canceled. 
After  a  hearing,  the  court  ordered  that  the 
plaintiff  be  enjoined  from  proceeding  with 
his  levy  upon  the  estate  of  Day,  and  from 
proceeding  with  his  action  against  the  re- 
ceiptor, except  to  complete  service  of  the 
writ  and  enter  It  In  court  until  the  deter- 
mination of  the  petition  relating  to  insol- 
vency. Upon  a  hearing,  June  11,  1902— the 
plaintiff  claiming  that  the  real  estate  levied 
upon  was  conveyed  by  the  defendant  after 
the  attachment— tt  was  ordered  that  the  tem- 
IXHrary  injunction  be  dissolved,  and  that  the 
plaintiff  be  perpetually  enjoined  from  levy- 
ing his  execution  upon  '^ny  property  of  the 
estate  of  Alonzo  Day."  November  10th,  the 
plaintiff  moved  that  the  following  be  added 
to  this  order:  "It  is  not  intended  that  this 
Injunction  shall  affect  the  right  of  the  plain- 
tiff to  levy  his  execution  upon  property  con- 
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veyed  by  the  defendant,  in  his  lifetime,  to 
third  persons,  while  subject  to  attachment 
upon  the  plaintiff's  writ,  nor  that  It  shall  af- 
fect the  rights  of  either  party  in  the  suit  of 
Barke  [sheriff]  t.  ElUnwood."  A  hearing 
was  had  upon  this  motion  Norember  24th, 
and  the  action  was  brought  forward,  the  re- 
quest for  a  modification  of  the  perpetual  in- 
junction was  denied,  and  the  plaintiff  was 
allowed  an  exception  to  the  granting  of  the 
injunction  as  if  taken  at  the  time.  No 
change  In  the  circumstances  existing  June 
11,  1902,  was  shown,  and  no  case  of  acci- 
dent, mistake,  or  misfortnne  was  made  out, 
except  the  fact  that  the  plaintiff  then  under- 
stood that  the  Judge  issuing  the  permanent 
injunction  did  not  Intend  it  should  apply  to 
the  Blllnwood  suit  and  the  levy  already  be- 
gun. 

Matthews  &  Sawyer,  for  plaintiff.  Brown, 
Jones  &  Warren,  for  defendant. 

CHASB.  J.  "No  action  shall  be  begun 
against  an  administrator  after  the  estate  is 
decreed  to  be  administered  as  insolvent;  pnd 
no  action  against  the  deceased  or  his  admin- 
istrator itendlng  in  court  when  such  decree 
is  made  shall,  be  further  prosecuted  therein, 
unless  by  leave  of  the  court  In  which  .it  is 
pending.  If  an  action  la  thus  prosecuted 
and  judgment  is  rendered  for  the  plaintiff, 
the  judgment  shall  be  certified  to  the  Judge 
of  probate,  and  the  amount  thereof  shall  be 
added  to  the  list  of  claims."  Pub.  St  1901, 
c.  191,  (  7.  "Attachments  are  dissolved  by 
the  death  of  the  defendant,  in  case  his  es- 
tate is  decreed  to  be  administered  as  an 
insolvent  estate,  but  not  otherwise,  if  the 
cause  of  action  survives."  Pub.  St  1901,  c. 
220,  §  35.  In  view  of  these  provisions,  and 
of  the  facts  that  the  docket  of  the  court 
showed  that  the  defendant  was  dead  and  that 
a  petition  to  liave  the  estate  settled  as  in- 
solvent was  pending,  of  which  tlte  court  was 
informed.  It  is  difficult  to  account  for  the  is- 
sue of  the  execution,  exceirt  by'  attributing 
it  to  accident  or  mistake.  The  ordinary 
course  to  be  pursued  in  such  case  would  be 
to  continue  the  action  to  await  the  deter- 
mination of  the  insolvency  petition,  or,  if 
Judgment  was  rendered  in  favor  of  the  plain- 
tiff, to  stay  its  enforcement  Had  this  course 
been  taken,  the  plaintiff's  attachments,  ex- 
cepting perhaps  the  attachment  upon  the 
equity  which  Day  conveyed  to  his  wife, 
would  have  been  dissolved  when  the  decree 
of  Insolvency  was  made,  and  no  execution 
would  have  been  issued,  unless  it  was  to 
make  the  attachment  of  such  equity  avail- 
able. Immediately  after  the  plaintiff  took 
steps  to  enforce  his  execution,  the  court  up- 
on the  defendant's  motion,  stayed  further 
proceedings  upon  it  With  slight  exceptions, 
until  the  determination  of  the  insolvency 
petition.  So  far  as  the  changed  circumstan- 
ces would  permit  the  court  did  what  would 
have  been  done  in  another  form  before  the 


Issae  of  an  execution.  If  /ittentlon  had  been 
called  to  the  matter.  It  cannot  be  doubted 
that  the  court  had  authority  to  make  the  or- 
der. If  it  was  found  that  the  execution  was 
issued  through  accident  or  mistake,  and  with- 
out fault  on  the  part  of  the  defendant  War- 
ner Bank  T.  Clement  68  N.  H.  633;  Clough 
T.  Moore,  63  N.  H.  111.  It  must  be  pre- 
sumed that  sufficient  facts  were  found  to 
warrant  the  making  of  the  order.  As  has 
been  previously  intimated,  there  was  abun- 
dant evidence  to  sustain  a  finding  that  the 
execution  was  issued  through  accident  or 
mistake,  and  without  the  defendant's  fanlt 
Subsequently,  while  the  temporary  injunc- 
tion was  in  force,  it  was  decreed  tliat  the 
estate  be  administered  as  insolvent  The 
question  then  came  up,  what  course  should 
be  taken  with  the  execution?  At  the  bear- 
ing ux>on  this  question,  tlie  plaintiff  claim- 
ed, among  other  things,  that  he  should  be 
allowed  to  complete  his  levy  upon  the  equity 
of  redemption  which  be  had  attached,  and 
which  Day  had  conveyed  to  his  wife.  The 
result  of  the  hearing  vras  that  the  tempora- 
ry injunction  was  dissolved,  and  the  plain- 
tiff was  perpetually  enjoined  from  levying 
his  execution  upon  "any  property  of  the  es- 
tate of  Alonzo  Day."  The  plaintiff  was  not 
satisfied  with  the  order,  and  moved  that  an 
addition  be  made  to  it  stating  that  the  in-, 
tention  was  not  to  Include  within  its  prohi- 
bition a  completion  of  the  levy  upon  the 
real  estate  attached  and  subsequently  con- 
veyed by  the  debtor,  nor  to  affect  the  rights 
of  either  party  to  the  action  against  the  re- 
ceiptor. After  liearlng  the  parties,  tiie  court 
declined  to  make  the  amendment  The 
court  may  have  thought  that  the  order  was 
sufficiently  explicit  in  regard  to  the  com- 
pletion of  the  levy  upon  the  real  estate  at- 
tached and  conveyed  by  Day— that  real  es- 
tate so  conveyed  would  not  naturally  come 
within  the  description,  "any  property  of  the 
estate  of  Alonzo  Day."  The  briefs  and  oral 
arguments  of  the  counsel  show  that  the  de- 
fendant, as  well  as  the  plaintiff,  so  Inter- 
prets the  order.  But  the  denial  of  the  mo- 
tion, so  far  as  it  relates  to  the  effect  of  the 
order  upon  the  action  against  the  receiptor, 
cannot  be  accounted  for  so  readily  on  the 
theory  that  it  was  understood  not  to  have 
any  effect  By  the  receipt,  the  signer  ac- 
knowledged the  receipt  from  the  sheriff  of 
personal  property  attached  by  him  in  an  ac- 
tion in  favor  of  the  plaintiff  against  Day, 
and  promised  to  return  it  to  the  sheriff  on 
demand.  The  property  attached  was  return- 
ed to  Day  after  the  receipt  was  given,  but 
this  fact  did  not  make  the  receiptor  a  surety 
or  guarantor  for  the  plaintiff's  debt  He 
would  not  be  liable  upon  the  receipt  If  Day 
owned  the  property  and  no  Judgment  was  re- 
covered against  him,  or  if  the  attachment 
was  dissolved  in  any  way.  Whlttredge  v. 
Maxam,  68  N.  H.  323,  44  Atl.  491.  The  prop- 
erty described  in  the  receipt  was  supposed  to 
be  "property  of  the  estate  of  Alonso  Day," 
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If  the  nse  of  the  ezecntlon  were  not  limit- 
ed, and  the  receiptor  had  not  returned  the 
prtqjerty  to  Day,  he  would  be  at  liberty  to 
return  It  to  the  sheriff  on  demand,  and  then 
the  Bheriff'B  duty  woulid  be  to  levy  upon  It  as 
the  "property  of  the  estate  of  AJonzo  Day." 
If  the  court  Intended  that  this  property 
should  not  be  regarded  as  property  of  Day's 
estate  within  the  meaning  of  the  Injunc- 
tion, the  probabilities  are  very  strong  that 
the  plaintiff's  motion  In  relation  to  that  mat- 
ter wonld  have  been  granted.  No  reason 
has  been  suggested  or  Is  perceived  for  de- 
nying the  motion,  if  the  plalntlfTs  theory  is 
correct  But,  aside  from  this  consideration, 
justice  required  that  the  plaintiff  should  be 
placed  in  the  position  with  relation  to  the 
receiptor  that  he  wonld  have  occupied  it 
the  accident  or  mistake  of  issuing  the  execu- 
tion had  not  been  made.  The  evidence  Is 
almost.  If  not  qnlte,  conclusive  that  this  Is 
what  the  court  attempted  to  do.  Such  being 
the  Intended  effect  of  the  Injnnctlon,  the 
attachments  upon  Day's  property  were  dis- 
solved, by  the  force  of  the  statute  above 
quoted,  when  the  decree  was  made  that  his 
estate  should  be  administered  In  the  insol- 
vent course;  and  consequently,  as  the  prop- 
-erty  for  which  tb*  receipt  was  given  went 
back  Into  Day's  possession,  so  that  the  sher- 
iff la  not  responsible  to  the  estate  therefor, 
the  sheriff's  action  against  the  receiptor  must 
fiafi. 

Asanmlng  that  the  plaintiff's  exception  to 
the  granting  of  the  injunction  Is  properly  be- 
fore tiie  court.  It  must  be  overmled.  This 
renders  It  unnecessary  to  consider  the  de- 
fendant's exception. 

Plaintiff's  exception  overruled. 

BmOHAM,  3.,  did  not  Bit  The  others 
concurred. 

(4  Pen.  au) 

BEYNOIiDS  V.  J»'AHBSr. 
(Hnperlor  Court  of  Delaware.    New  Castle. 

Feb.  17,  1908.) 
AonoN  OF  ASSTJMPsrr-AFKiDAvrr  OF  na- 

FENSS— SUF71CIBNCT. 
1.  An  efifdavit  of  defense  in  an  action  of  as- 
sumpsit which  merely  avers  that  defendant  does 
not  owe  plaintiff  the  amount  claimed  is  fatally 
defective,  fOr  failing  to  state  the  facts  on  which 
Hie  conclnsion  is  based. 

Action  of  assumpsit  by  Robert  Reynolds 
against  John  O.  Fahey.  Judgment  for  plain- 
tiff. 

The  defendant  filed  an  affidavit  of  defense, 
setting  forth.  Inter  alia,  "that  he  verily  be- 
lieves there  Is  a  legal  defense  to  the  whole 
of  the  cause  of  action  In  said  suit,  the  nature 
and  character  of  which  defense  Is  as  fol- 
lows: That  the  amount  claimed  to  be  due 
on  the  said  book  account  sued  upon  In  this 
action  Is  not  owed  to  the  said  plaintiff  by  the 
said  defendant,  and  no  part  thereof  Is  due 
the  said  plaintiff  by  the  said  defendant" 

f  1.  8m  FI«adInt,  vol.  tt,  Cant.  Die.  (  tO. 


Mr.  Hllles,  foir  plaintiff,  moved  tor  Judg- 
ment notwithstanding  the  affidavit  of  de- 
fense. 

Argued  before  LORB,  O.  J.,  and  8FBTJ- 
AXCE  and  BOYCB,  JJ. 

William  S.  Hllles,  for  plaintiff.  Samuel  S. 
Adams,  for  defendant 

LOKE,  C.  3.  The  affidavit  of  defense  states 
a  conclusion  of  law,  and  not  the  facts  upon 
which  such  conclusion  Is  based.  It  sets  out 
that  the  defendant  does  not  owe  the  amount, 
bnt  does  not  state  why,  so  that  the  court 
can  Judge  whether  It  Is  a  legal  defense  or 
not 

Let  Judgment  be  entered  notwithstanding 
the  affidavit  of  defense. 


RERBENBB  r.  CKOSSAN. 

(Snperior  Court  of  Delaware.    New  Castle. 

Feb.  19,  1902.) 

MAUCIOTJS  PROSBCnriON—PLEADINO— JUSTI- 
FICATION—ADyiCE-ALLKGATIONB 
— SOFFICIBNCY. 
1.  In  an  action  for  malicious  prosecution  for 
borglury,  defendant  set  up  by  special  plea  that 
before  the  prosecution,  defendant's  house  had 
been  broken  into,  and  money  stolen,  whereupon 
defendant  notified  a  justice,  and  that  before  the 
breaking  a  person  unknown  to  defendant  ap- 
peared at  his  residence,  driving  plaintilTs  horse 
and  wagon,  and  that  on  the  day  of  the  breaking 
a  person  nulmown  to  defendant  driving  the 
same  horse  and  wagon,  called  at  defendant's 
residence,  pretending  to  want  to  purchase  de- 
fendant's realty,  ana  examined  the  entire  struc- 
ture; that  defendant  informed  the  justice  of 
such  facts,  who  reported  to  defendant  that  he 
had  ascertained  that  plaintiff  answered  the  de- 
scription of  the  one  who  had  called  and  inquired, 
etc.;  that  plaintiff,  the  night  aftes  the  rob- 
bery, spent  money  with  unusual  freedom,  and 
eztiiDited  large  sums  of  money;  and  that  when 
the  justice  inquired  at  plaintiff's  bonse  for  him, 
the  occupants  expressed  fear  of  the  arrest  of 
plaintiff;  wherefore  defendant  had  probable 
cause,  etc.  Held  that  the  plea  was  iusufflcient 
since  the  "advice"  of  the  justice  was  so  inter- 
woven with  the  other  probable  cause  as  to  make 
the  plea  bad. 

Action  by  John  Edward  Herbener  against 
James  Crossan  for  malicious  prosecution. 
Demurrer  to  defendant's  plea  sustained. 

The  defendant  filed  two  pleas  to  the  plaln- 
tlfTs. declaration,  the  second  of  which  was  a 
special  plea,  setting  forth,  in  substance,  that 
before  the  committing  of  the  sold  supposed 
trespass  the  defendant's  bouse  had  been  bro- 
ken mto  and  entered  by  some  person  nn- 
knovn  to  the  defendant  and  that  a  sum  of 
money  and  divers  goods  and  chattels  had 
been  stolen  from  said  premises;  that  the  said 
defendant  thereupon  Immediately  notified  one 
Albert  T.  Williamson,  the  Justice  of  the 
peace  mentioned  In  the  said  several  counts  of 
the  plalntUTs  declaration,  and  one  William 
0.  Plerson,  constable  mentioned  In  said  dec- 
laration; that  a  person  unknown  to  the  de- 
fendant appeared  at  the  defendant's  place  of 
residence  a  short  time  before  the  date  that 
his  bonse  was  broken  Into,   said  nnlcnown 
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person  having  come  there,  drirlng  plaintiff's 
horse  and  wagon;  that,  on  the  date  the  said 
defendant's  house  was  broken  Into  and  enter- 
ed, a  person,  to  the  defendant  unknown,  driv- 
ing the  same  horse  and  wagon,  called  at  de- 
fendant's place  of  residence,  pretending  to 
want  to  purchase  defendant's  real  estate,  and 
entered  defendant's  bouse,  without  invitation, 
and  while  therein  looked  about  and  examined 
the  entire  structure  of  defendant's  house,  as 
though  acquainting  himself  therewith,  and 
asked  defendant's  wife  if  she  was  there 
alone,  and,  when  Informed  by  defendant's 
wife  that  she  would  call  the- men  who  were 
abont  the  premises,  the  said  person  protested, 
and  forthwith  left  defendant's  house;  that 
defendant  Informed  said  Williamson  and  said 
Plerson  of  the  foregoing  facts  and  circum- 
stances, whereupon  the  said  Williamson  In- 
stituted an  investigation,  and  reported  to  the 
defendant  that  upon  inquiry  he  bad  ascer- 
tained that  the  plaintiff  answered  the  general 
description  of  the  person  who  had  called  and 
inquired  if  defendant's  property  was  for  sale, 
as  aforesaid,  and  that  he,  the  said  plaintiff, 
had  an  agent  assisting  him  in  his  supposed 
business,  who  had  been  In  defendant's  neigh- 
borhood, disguising  himself  in  a  suspicious 
manner;  that  the  said  plaintiff  and  his  agent 
aforesaid,  the  night  after  defendant's  house 
had  been  broken  into,  spent  money  with  un- 
usual freedom,  and  exhibited  to  other  persons 
large  sums  of  skoney;  that,  when  the  said 
Albert  T.  Williamson  called  at  plalntifTs 
house  to  Inquire  about  said  plaintiff,  occu- 
pants of  the  house  manifested  alarm,  and  ex- 
pressed fear  of  the  arrest  of  said  plaintiff, 
and  Informed  said  Williamson  that  said  plain- 
tiff's agent  bad  immediately  left  the  state 
after  a  letter  had  been  received  by  said  plain- 
tiff concerning  said  breaking  Into  said  de- 
fendant's house,  and  stealing  and  carrying 
away  of  his  said  money,  goods,  and  chattels; 
wherefore  the  said  defendant,  having  good 
and  probable  cause  of  suspicion,  and  vehem- 
ently suspecting  the  said  plaintiff  to  have 
been  guilty  or  concerned  In  the  breaking  Info 
and  entering  of  defendant's  house,  stealing 
and  carrying  away  said  goods  and  chattels  of 
the  said  defendant,  and  to  have  feloniously 
taken  and  carried  away  the  same,  did  In 
good  faith  and  without  malice  sign  the  said 
warrants  In  the  several  counts  In  the  said 
declaration,  and  make  affidavit  thereto,  and 
then  and  there  requested  the  said  constable 
and  peace  officer  to  take  the  said  plaintiff  in- 
to his  custody  and  safely  keep  him  until  he 
could  be  carried  and  conveyed,  and  to  carry 
and  convey  him,  before  the  Justice  of  the 
peace  in  said  declaration  mentioned,  to  be 
examined  by  and  before  said  Justice  touching 
and  concerning  the  premises,  and  to  be  fur- 
ther dealt  with  according  to  law;  and  on 
that  occasion  the  said  constable  in  said  dec- 
laration mentioned  did  then  and  there  arrest 
the  said  plaintiff  and  take  him  in  his  custody 
as  soon  as  conveniently  could  be,  to  wit,  at 
4be  time  in  said  declaration  mentioned,  the 


said  plaintiff  was  examined  by  the  said  Jus- 
tice of  the  peace,  and  the  said  plaintiff's 
premises  were  searched  by  the  said  con- 
stable, and  the  said  plaintiff  was  afterwards 
discharged  out  of  the  custody  by  the  said  Jus- 
tice of  the  peace;  and  by  means  of  the  said 
several  premises  aforesaid  the  said  plaintiff 
was  kept  and  detained  In  prison  for  the  said 
several  spaces  of  time  in  the  said  several 
counts  in  the  said  declaration  mentioned,  the 
same  being  a  reasonable  time  for  that  pur- 
pose, and  lawful  and  Just  for  the  cause  afore- 
said, which  are  the  supposed  trespasses  in 
the  several  counts  of  the  said  declaration 
mentioned,  whereof  the  said  plaintiff  hath 
above  complained  against  the  said  defend- 
ant. And  this  the  said  defendant  is  ready  to 
verify,  whereof  he  prays  Judgment  If  the 
said  plaintiff  ought  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,  etc. 

Plaintiff  filed  the  following  demurrer  to 
the  above  plea:  "And  as  to  the  said  plea  of 
the  said  defendant  by  him  secondly  above 
pleaded,  the  said  plaintiff  salth  that  be,  by 
reason  of  anything  by  the  said  defendant  in 
said  plea  above  alleged,  ought  not  to  be 
barred  from  having  and  maintaining  his 
aforesaid  action  against  the  said  defendant 
in  respect  to  the  grievances  in  the  several, 
counts  of  the  plaintiff's  declaration  set  out, 
because  he  salth  that  be,  the  said  defendant, 
at  the  said  time  when,  etc.,  in  the  said  sev- 
eral counts  mentioned,  of  his  own  malice, 
and  without  any  reasonable  and  probable 
cause  whatever,  and  vrlthout  the  cause  by 
the  said  defendant  in  his  said  second  plea 
mentioned,  did  commit  the  said  grievances 
In  the  manner  and  form  as  the  said  plaintiff 
hath  above  thereof  complained  against  the 
said  defendant.  And  this  the  said  plaintiff 
prays  may  be  inquired  of  by  the  country," 
etc. 

Argued  before  LORE,  O.  J„  and  SPBT7- 
ANGE  and  QRUBB,  JJ. 

Levin  Irving  Handy,  for  plaintiff. 

Counsel  advising  must  be  a  licensed  attor- 
ney. Murphy  v.  Larson,  77  111.  172,  175; 
Williams  V.  Vanmeter,  8  Mo.  839,  41  Am. 
Dec.  644.  Whether  there  Is  a  probable  cause 
for  a  prosecution  Is  a  question  of  law  only 
when  all  the  facts  which  are  relevant  are 
either  agreed  or  are  undisputed.  Sartwell  v. 
Parker!  141  Mass.  405,  5  N.  E.  807;  Donnelly 
V.  Daggett,  145  Mass.  314,  14  N.  B.  161.  The 
law  presumes  that  members  of  the  bar  have 
more  knowledge  of  law  than  laymen,  and 
an  honest  reliance  on  their  advice  will  Jus- 
tify a  prosecution.  But  It  does  not  presume 
that  a  layman  who  Is  a  pettifogger  knows 
more  law  than  other  laymen,  and  his  advice 
will  not  Justify.  Stanton  v.  Hart,  27  Mich. 
539,  541.  The  advice  of  a  person  who  Is  not 
an  attorney,  but  who  sometimes  advises  his 
neightiors  for  pay.  Is  not  admissible  as  ad- 
vice of  counsel.  Livingston  t.  Burroughs,  33 
Mich.  511.  So  the  advice  of  a  person  who  is 
a  Justice  of  the  peace,  but  not  an  attorney. 
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Is  no  protection.  Sntton  ▼.  McOonnell,  46 
Wis.  269,  280,  BO  N.  W.  414.  In  an  action 
for  malicious  prosecution,  proof  that  the  de- 
fendant acted  under  the  advice  of  a  magis- 
trate, or  other  person  not  learned  In  the  law, 
Is  not  admissible  for  the  purpose  of  showing 
the  ahsence  of  malice.  Straus  v.  Young,  36 
Md.  247,  266.  In  an  action  to  recover  dam- 
ages for  a  malicious  prosecution,  the  defend- 
ant cannot  be  permitted  to  prove  that  he 
acted  under  the  advice  of  a  Justice  of  the 
peace  in  instituting  the  prosecution.  Brobst 
T.  Kuflr,  100  Pa.  91,  94;  Burgett  v.  Burgett, 
43  Ind.  78;  Rigden  v.  Jordan,  81  Ga.  668,  7 
S.  £].  857.  In  an  action  for  a  malicious 
prosecution,  evidence  that  the  defendant,  in 
commencing  the  prosecution  complained  of, 
acted  upon  the  advice  of  a  iperson  not  a  coun- 
selor or  attorney  at  law,  is  Incompetent  to 
disprove  malice.  Olmstead  v.  Partridge,  82 
Mass.  381. 

I  rely  in  my  demurrer  on  this  point: 
That  the  defendant  has,  in  his  plea,  based 
his  defense  on  the  advice  of  a  Justice  of  the 
peace.  Counsel  now  says  that  Is  not  his 
purpose,  but  he  only'  states  that  as  one  of 
the  drcnmstances.  I  still  hold  to  the  propo- 
sition for  this  reason:  That  he  cannot  show 
that  advice,  under  the  decisions,  even  as  one 
of  the  circumstances.  Straus  v.  Young,  36 
Md.  247,  256;   Brobst  T.  Ruff,  100  Pa.  94." 

J.  Harvey  Whlteman,  tor  defendant 

liORE,  0.  J.  Ton  have  so  Interwoven  the 
advice  and  the  other  probable  cause  as  to 
make  the  whole  plea  bad.  We  sustain  the 
demoirer. 

(4  Pen.  18) 

HERBENEE  v.  OBOSSAN. 

(Superior  Coart  of  Delaware.    New  Castle. 

Feb.  19,  1002.) 

MAUCIOUS   PROSECUTION— ELEMENTS   OF  AC- 
TION—PROBABLE CAUSE— MALICE 
—BURDEN  OF  PROOF. 

1.  In  an  action  for  malicious  prosecution,  it 
is  incumbent  on  the  plaintiff  to  prove  that  be 
has  been  prosecuted  by  the  defendant  as  alleged, 
that  the  prosecntion  has  terminated  in  his 
favor,  and  that  it  was  instituted  maliciously  and 
without  probable  cause,  and  that  he  has  sus- 
tained damagea 

2.  In  an  action  for  malicious  prosecution,  the 
gist  of  the  action  is  that  the  plaintiff  has  been 
improperly  made  the  subject  of  legal  process, 
to  his  damage. 

3.  Where,  in  an  action  for  maliclons  prosecu- 
tion, it  appears  that  defendant  voluntarily  and 
without  coercion  made  the  complaint  on  which 
the  warrant  was  issued,  and  was  otiierwise  ac- 
tive in  bringing  the  plaintift  before  the  justice, 
a  finding  that  he  was  the  prosecutor  iu  such 
proceeding  is  warranted. 

4.  In  malicions  prosecution,  there  must  be 
a  concurrence  both  of  malice  and  want  of  proba- 
ble canse. 

5.  Express  malice,  as  applied  to  a  malicions 
prosecution,  means  ill  will  against  a  pers(». 

6.  A  want  of  probable  cause  for  a  prosecn* 
ti(w  raises  an  implication  of  malice. 

7.  In  an  action  for  malicious  prosecution, 
neither  proof  of  express  malice,   nor  the   ac- 

f  7.  S«e  lUlldoiu  ProsMutioa.  voL  tS,  Cent.  DIs. 
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quittal  of  defendant.  Is  snfflcient  to  show  want 
of  probable  cause,  and  hence  plaintifF  must 
negative  the  existence  of  probable  cause  by  af- 
firmatire  evidence. 

8.  Probable  cause  for  a  criminal  prosecn- 
tion is  the  existence  of  such  facts  and  circum- 
stances as  would  excite  the  belief  in  a  rea- 
sonable mind  that  plaintiff  was  guilty  of  the 
offense. 

9.  Where,  in  an  action  for  malicious  prosecu- 
tion, it  appears  that  defendant  was  actuated  by 
malicious  motives  and  without  proiiable  cause, 
the  jury  may  take  into  consideration  plaintiff's 
arrest,  detention,  search  of  bis  dwelling,  and 
injnry  to  his  reputation  and  feelings,  together 
with  sDch  expenses  as  he  may  have  incurred 
relative  to  th$  prosecution. 

Action  by  John  Edward  Herbener  against 
James  Crossan  for  malicious  prosecution. 
Verdict  for  defendant 

Argued  before  LORE,  0.  X,  and  PEN- 
NEWILL  and  BOYCB,  JJ. 

Levin  I.  Handy,  for  plaintiff.  J.  Harvey 
Whlteman,  for  defendant 

BOYCE,  J.  (charging  Jury).  We  have 
been  requested  to  li^struct  you  to  repder  a 
verdict  for  the  defendant  This  we  decline 
to  do. 

The  plaintiff  in  this  action  seeks  to  recover 
damages  for  malicious  prosecution  alleged  to 
have  been  Instituted  by  the  defendant 
against  the  plaintiff,  wlthont  probable  cause, 
before  Albert  T.  Williamson,  a  Justice  of  the 
peace  In  this  county,  upon  complaint  made 
by  the  defendant  to  the  effect  that  the  plain- 
tiff did  on  the  2d  day  of  February,  1901, 
break  Into  his  house  In  the  nighttime,  and 
did  steal  and  carry  away  certain  moneys, 
goods,  and  chattels  then  therein.  It  is  char- 
ged by  the  plaintiff  that  upon  said  com- 
plaint having  been  made  by  the  defend- 
ant before  said  Justice,  on  the  6th  day  of 
February  the  same  year,  the  defendant 
caused  process  for  his  arrest,  as  well  as  a 
search  warrant  to  be  Issued  by  said  Justice, 
and  placed  in  the  hands  of  William  C.  Pier- 
son,  a  constable  of  this  county,  who,  in  com- 
pany with  the  defendant,  on  the  said  6th 
day  of  February,  arrested  him  (the  plaintiff), 
and  also  made  search  of  his  house  for  the 
moneys,  goods,  and  chattels  of  which  the  de- 
fendant claimed  he  bad  been  robbed.  Both 
the  arrest  of  the  plaintiff  and  the  search  of 
his  premises  are  admitted,  but  the  defendant 
in  one  of  his  pleas  to  the  declaration,  Jus- 
tifies the  part  which  be  took  In  the  criminal 
prosecution;  alleging,  in  substance,  that  he 
had  probable  cause  to  believe  the  plaintiff 
guilty  of  the  breaking  into  and  entering, 
or  of  being  concerned  in  the  breaking  into 
and  entering,  his  house,  and  stealing  and 
carrying  away  said  moneys,  goods,  and  chat- 
tels; basing  his  belief,  as  he  alleges,  upon 
the  result  of  an  investigation  made  by  ^he 
said  Justice,  and  snbseqaently  reported  to 
bim,  relative  to  the  perpetrator  of  the  said 
offense,  the  commission  of  which  he  had 
previously  made  known  to  the  Justice.  Yon 
have  patiently,  and,  no  doubt  attentively, 
listened  to  the  evidence  produced  in  this 
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case,  and  It  Is  uonecessary  to  summarize 
more  particularly  the  contentlonB  •  between 
the  parties  to  this  action.  Yoa  are  the  ex- 
clusive Judges  of  the  weight  and  value  ot 
the  evidence,  and  It  now  becomes  your  duty 
to  consider  and  apply  it  to  the  law  of  the 
case  as  announced  to  you  by  the  court 

In  an  action  for  malicious  prosecution.  It 
Is  Incumbent  upon  the  plaintiff  to  prove  that 
be  has  been  prosecuted  by  the  defendant  as 
alleged  In  his  declaration,  and  that  said 
prosecution  has  terminated  in  his  favor; 
that  the  prosecution  was  instituted  by  the 
defendant  maliciously  and  without  probable 
cause;  and  that  he  has,  by  reason  thereof, 
sustained  damages.  If  the  plaintiff  has  fail- 
ed to  satisfy  you  by  a  preponderance  of  evi- 
dence as  to  any  one  of  these  essential  ele- 
ments necessary  to  the  maintenance  of  this 
action,  he  cannot  recover.  The  gravamen 
of  the  action  Is  that  the  plaintiff  has  Improp- 
erly been  made  the  subject  of  legal  process, 
to  his  damage.    2  GreenL  Kv.  {  449. 

It  is  admitted  that  the  plaintiff  was  pro- 
ceeded' against  criminally,  and  that  the  prose- 
cution terminated  in  his  favor;  but  it  is 
denied  that  the  defendant  was  the  prosecut- 
or, and  it  is  contended  that  he  only  acted 
under  the  directions  of  the  Justice.  Upon 
this  point  we  say  to  you  that  if  yon  find 
from  the  evidence  that  the  defendant  volun- 
tarily and  without  coercion  made  the  com- 
plaint upon  which  the  warrants  of  arrest  and 
search  were  made,  and  that  be  was  other- 
wise of  his  own  accord  active  and  instru- 
mental in  bringing  the  plaintiff  before  the 
Justice,  in  the  criminal  proceeding  of  which 
the  latter  complains,  then  be  was  the  prose- 
cutor in  said  proceeding.  If,  under  this  In- 
struction, you  find  that  the  defendant  was 
the  prosecutor,  then  it  will  still  remain  for 
you  to  ascertain  and  determine  whether  the 
prosecution  was  instituted  both  maliciously 
and  without  probable  cause.  There  must  be 
a  concurrence  in  these;  for,  even  if  a  prose- 
cution be  mallcions,  yet,  if  there  was  prob- 
able cause,  an  action  cannot  be  maintained. 
Whether  the  defendant  was  actuated  by  ma- 
licious motives,  we  will  say,  for  your  guid- 
ance, that  any  unlawful  act  done  willfully 
and  purposely  to  the  injury  of  another  is, 
as  against  that  person,  in  a  legal  sense,  ma- 
licious.   2'Greenl.  Ev.  $  453. 

Malice,  in  law,  is  either  express  or  implied. 
Express  malice,  as  applied  to  a  malicious 
prosecution,  has  been  defined  by  this  court 
to  mean  ill  will  against  a  person,  and  is 
Indicated  by  the  disposition  or  temper  of 
mind  with  which  the  party  did  a  particular 
act,  as  where  he  did  it  with  the  view  to  in- 
jure a  particular  individual  generally,  or  in 
some  specific  manner,  or  that  he  acted  from 
personal  animosity  or  an  old  grudge.  And 
it  has  likewise  been  held  that,  if  It  be 
shown  that  there  was  a  want  of  any  prob- 
able cause  for  the  prosecution,  the  law  im- 
plies malice  from  that  circumstance.  Weils 
▼.  Parsons,  3  Har.  505. 


ToBcblng  the  Question  of  want  of  proba- 
ble cause,  it  has  been  ruled  by  this  court 
that  neither  proof  of  express  malice,  nor 
the  acquittal  of  the  defendant  in  a  criminal 
prosecution,  is  sufilcient  evidence  of  want 
of  probable  cause;  and  it  Is  therefore  neces- 
sary and  incumbent  upon  the  plaintiff  to  neg- 
ative the  existence  of  probable  cause  at  the 
time  of  the  institution  of  the  criminal  pro- 
ceeding by  some  affirmative  -  evidence— that 
is,  as  was  said  by  Chief  Justice  Gilpin  in  the 
case  of  Anderson  t.  Callaway,  2  Houst.  324, 
the  plaintiff  must  make  some  proof  that 
there  was  no  reasonable  ground  for  the 
charge,  and  that  it  v^as  without  any  prob- 
able cause  to  sustain  it,  or  to  induce  a  candid 
hellet  in  it,  for,  as  was  declared  by  Chief 
Justice  Booth  in  the  case  of  Wells  t.  Parsons, 
supra,  however  malicious  may  have  been 
the  motives  of  the  defendant  towards  the 
plaintiff,  he  is  protected  by  the  law  in  having 
prosecuted  the  plaintiix,  if  he  had  probable 
cause  for  so  doing.  This  rule  of  law  which 
protects  a  party  for  instituting  or  conducting 
a  criminal  charge,  where  there  is  probable 
cause  for  it,  proceeds  tfpon  principles  of  poli- 
cy, convenience,  and  Justice.  Under  the  un- 
controverted  facts  in  this  case,  the  question 
of  probable  cause  is  a  most  important  ele- 
ment which  you  have  to  consider,  and  the 
qtiestlon  thus  presented  Is  not  whether  the 
plaintiff  was  guilty  of  the  charge  preferred 
against  him  before  the  Justice,  nor  whether 
the  defendant  made  the  complaint  from  mali- 
cious motives,  but  whether  the  defendant 
had,  at  the  time  of  malting  the  complaint  and 
causing  the  arrest  of  the  plaintiff  and  the 
search  of  his  house,  reasonable  cause  for  so 
doing.  Davis  v.  Hardy,  13  E.  C.  L.  R.  152. 
Whether  there  was  or  was  not  probable  cause 
depends  upon  the  defendant's  personal  knowl- 
edge or  information  communicated  to  him 
of  facts  and  circumstances  at  the  time  the 
prosecution  was  begun,  sufficient  to  excite  in 
the  mind  of  a  reasonably  cautious  and  pjra- 
dent  person  a  reasonable  belief  in  the  plain- 
tiff's guilt  It  Is  immaterial  whether  the  de- 
fendant acted  on  his  own  knowledge  of  the 
facts,  or  upon  information  received  from  what 
he  in  good  faith  may  have  regarded  reliable 
sources.  The  question  of  what  constitutes 
probable  cause  was  said  in  the  c«se  of  Fag- 
nan  V.  Knox,  66  N.  Y.  625,  not  to  depend 
upon  whether  the  offense  complained  of  has 
been  committed.  In  fact  nor  whether  the 
accused  is  guilty  or  innocent,  but  upon  the 
prosecutor's  belief,  based  upon  reasonable 
grounds.  And  In  the  case  of  Cooper  v.  TJtter- 
bach,  37  Hd.  282,  "probable  cause"  was  held 
to  mean  the  existence  of  such  facts  and 
circumstances  as  would  excite  the  belief  In 
a  reasonable  mind  that  the  plaintiff  was 
guilty  of  the  offense  for  which  he  was  prose- 
cuted. U,  when  the  defendant  made  the 
complaint  and  caused  the  issuance  of  the 
warrants  under  which  the  plaintiff  was  ar- 
rested and  his  bouse  searched,  he  believed 
that  the  plaintiff  had  committed,  or  was  a 
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participant  In  the  commlaslon  of,  tbe  offense 
charged  In  the  complaint,  then  there  was 
probable  caoae  for  Ma  action,  and  yonr  ver- 
dict should  be  for  the  defendant  Wells  v. 
IVraons,  snpra;  Boyd  ▼.  Cross,  86  Md.  197. 

If  yoo  find  that  tbe  defendant  was  actn- 
ated  by  HUlldons  motives  and  without  prob- 
able cause,  your  verdict  should  be  for  the 
plaintiff,  and  tn  that  event  yon  should  award 
itach  damages  as  you  may  find  from  the 
evidence  that  the  plaintiff  has  sustained;  and 
for  tbla  purpose  you  may  take  Into  consld' 
eratlou  his  arrest,  detention,  search  of  his 
dwelling,  the  injury  to  his  reputation  and 
feelings,  together  with  such  expenses,  1£  any, 
us  he  may  necessaHly  have  Incurred  in  fend 
about  the  said  proseeutlon. 

^ 

Verdict  for  detoidant. 


W  N.  J.  Bl  no) 

WABD  et  sL  r.  TAIyLBfAN  et  sL 

(Court  of  Chancery  of  New  Jersey.    June  11, 

190B.) 

QUIKTINO  TITL1S-ADVXR8E  CLAIH-^LBAMNO 
— AMBNDHBNT^-EVIDBNCB-SVmOlBNOT. 

1.  Where  a  bill  to  quiet  title  to.  realty  under 
Act  March  2,  1870  (3  aen.  St  p.  3486),  omits 
a  statutory  allegatloD,  bnt  complainants'  peace- 
able possession  with  claim  of  ownership  is  ad- 
mitted, and  there  is  no  mlsuuderstanding  as  to 
tbe  issues,  an  amendment  may  be  made  to  bring 
the  cause  within  tbe  statute. 

2.  In  a  statutory  action  to  quiet  title  under 
Act  March  2,  1870  (3  Geo.  St  p.  3486),  the 
complainants,  being  In  peaceable  possession  of 
the  premises,  are  not  required  to  establish  their 
title  until  the  defendaut  has  shown  prima  facie 
the  adverse  title  or  Interest  which  be  claims. 

3.  In  a  salt  by  complaibanta  in  peaceable  po»- 
aession  of  premises  to  quiet  title,  defendant's 
adverse  title  under  an  alleged  heir  of  complain- 
ants' intestate,  who  died  seised  of  the  prem* 
ises,  is  not  sustained  by  proof  that  such  hetr 
called  Intestate  "cousin,''^  with  inferences  drawn 
from  sncb  fact  by  persons  who  had  no  knowl- 
edge in  regard  to  the  matter,  where  It  appears 
that  snch  heir  and  defendant,  with  full  knowl- 
edge of  the  fact  for  a  period  of  40  years,  failed 
to  assert  any  claim  baaed  on  relationship  to 
intestate. 

Bill  by  Bdward  H.  Waid  and  others,  ezec- 
ntora  of  Hannah  D.  Hopper,  deceased, 
agaU»t  Stephen  L.  Tallman  and  others.  De- 
cree for  complainants. 

James  Steen,  for  complainants.  Frederick 
W.  Hope,  fbr  defendants. 

STEVENSON,  V.  C.  The  suit  is  under  the 
act  of  March  2,  1870,  3  Gen.  St  p.  3488,  to 
quiet  the  complainants'  title  to  a  bouse  and 
lot  in  Eatontown,  Monmouth  county,  of 
which  one  George  E.  Tiffin  died  seised  in 
1857.  Tiffin  died  intestate,  and  the  premises 
In  question  constttuted  his  mansion  house. 
The  widow  of  Tiffin,  whose  name  after  her 
second  marriage  was  Hannah  Di  Hopper,  re- 
mained In  possession  of  the  premises  contin- 
uously after  Tiffin's  death,  for  42  years,  until 
ber  owh  death.  In  1899.    The  complainants, 
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the  executors  of  Hannab  D.  Hopper,  Bttfieeed- 
ed  to  her  possession  as  the  representatives  df 
ber  estate  and  of  her  geneiSai  d««laees.  Tbe 
defendants  claim  title  tbiouj^  their  ancestor, 
Mis.  AMgail  Tallnuin,  who.  they  insist,  iras 
Mr  at  law  of  George  R  Tiffin.  . 

1.'  Tbe  couxfle  of  pleading  'has 'been  very 
irregular.  Before  the  trial,  however,  the 
complalnaiits'  bill  was  entirely  recadt,  and 
an  amended  answer  thereto  was  filed.  The 
cause  has  been  prosecuted,  upon  these 
amended  pleadings,  strictly  as  a  suit  to  quiet 
title  under  tbe  statute,  and  any  fnrtber 
amendments  which  have  been  suggested,  and 
which  have  been  considered  made,  may  be 
actually  made  on  the  record  before  settle- 
ment of  the  decree,  In  order  tluit  the  Issues 
which  the  parties  have  litigated,  and  have 
deemed  as  presented  by  tke  pleadings  may 
appear  thenln. 

In  a  suppleoientary  buief  submitted  on  be- 
batf  of  the  defendants.  Ifte  objection  is  tak^ 
Ml  that  tbe  devlaees,  tor  whom  the  complain* 
ants  as  executors  have  acted,  are  not  par- 
ties to  the  suit  iThe  understanding  was 
reached  at  tbe  commencement  of  the  case 
tbat  these  parties  could  be  Joined  as  com* 
pifiinants.  The.  same  brief  tftkes  the  point 
that  the  evidence  does  not  show  that  the 
complainants  were  In  possession  of  the  land 
in  question^ 

The  answer  to  the  amended  bill  alleges 
that  tbe;coaipIataunt8,  as  «ncutors,  "being 
entitled  to  take  charge  of  tbe  personal  es- 
tate of  sold  Hannah  D.  Hopper  at  the  time  of 
her  decease  and  thereafter,  entered  Into  and 
upon  the  house  and-  lot  in  question  for  tbe 
purpose"  of  effecting  a  sale  of  the  personal 
property  there  located,  and  that  tbe  com- 
plainants entered  "for  that  purpose^  and  not 
by  reason  of  any  right,  title,  and  Inteiest 
which  tbe  said  Hannah  D.  Hopper  had  in 
said  real  estate."  The  answer  then  goes  on 
to  allege  that  tbe  ''OMuplalnants,  having  en- 
tered upon  the  real  estate  and  in  the.  dweHlng 
house  for  the  purpose  aforesaid,  wrongfully 
assumed  custody  and  control  of  tbe  propertj^, 
and  have  since  claimed  to  be  in  possession 
thereof, 'and  have  permitted  some  party  (or 
them  to  occupy  the  property,  and  attempted 
to  exercise  acts  of  control  and  possession 
over  It;  but  these  defendants  expressly  deny 
tbat  they  have  any  title  thereto,"  etc.,  and 
"show  that  their  continuing  to  do .  so,  or 
placing  some  one  In  charge  of  said  property, 
«r  retaining  the  custody  and  occupancy  of 
said  ^premises,  excepting  for  tibe  purpose  of 
removing  therefrom  the  personal  property 
of  said  Hannah  D.  Hopper,  Is  wrongful  and 
illegal."  The  answer  further  alleges  that 
tbe  comidalnants,  as  executors  of  Hannah  D. 
Hopper,  deceased,  "or  some  of  the  parties  in- 
terested In  ber  estate  as  legatees,  wrongfully 
and  illegally  and  fraudulently  continued  to 
occupy  and  use  the  house  and  lot  in  question 
in  this  cause  after  the  death  of  the  said  Han- 
nah D.  Hopper,  and  tbat  the  aforesaid  execu- 
itoni  or  their  counsel  .claimed^  In  answer  ,tD 
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inqaliles  and  requests  made  on  behalf  of 
these  defendants  to  vacate  said  house  and 
tot  and  permit  these  defendants  to  use  and 
enjoy  the  premises  as  they  were  entitled  to, 
that  Hannah  D.  Hopper  had  some  rights,  and 
that  the  executors  could  not  give  up  tbe 
property  to  these  defendants  without  an  or^ 
der  of  the  court  or  the  consent  of  the  par< 
ties  interested."  The  answer  concludes  with 
a  prayer  or  demand  tliat  "the  complainants 
he  compelled  to  vacate  and  surrender  said 
premises  to  these  defendants." 

Throughout  the  whole  trial,  no  evidence 
was  offered  to  controvert  the  claim  that  the 
complainants  were  in  peaceable  possession, 
and  that  they  were  in  such  possession  with 
claim  of  ownership  was  admitted  throughout 
the  oral  argument  A  reference  to  the  bill, 
however,  shows  that  it  Is  singularly  defective 
in  respect  of  the  necessary  allegations  to 
bring  the  case  within  our  statnte.  Sonth- 
mayd  v.  City  of  Elizabeth,  29  N.  J.  Eq.  208. 
One  of  the  statutory  allegations  which  ap- 
pears in  the  original  bill  seems  to  have  been 
dropped  out  of  the  amended  bill.  There 
has,  however,  been  no  misunderstanding  as 
to  the  issue  which  has  actually  been  tried 
and  argued  In  this  cause.  Under  the  circum- 
stances, the  bill  may  be  amended  by  the  ad- 
dition of  the  necessary  few  lines  in  order  to 
bring  the  case  within  the  scope  of  the  stat- 
ute. 

2.  The  complainants,  being  in  peaceable 
possession  of  the  land  In  question,  claiming 
to  own  the  same,  have  a  right  to  have  their 
possessory  title,  whether  it  be  good  or  bad, 
quieted  as  against  all  of  the  defendants  who 
cannot  show  a  better  title.  Every  answering 
defendant  in  a  suit  under  our  statute  stands 
in  the  position  of  a  plaintiff  in  ejectment 
The  general  intention  of  our  statnte  Is  to 
enable  the  party  in  peaceable  possession  of 
land,  claiming  to  own  the  same,  to  compel 
all  persous  asserting  claims  of  any  kind  at 
law  or  in  equity,  hostile  to  such  possession, 
to  elect  to  abandon  those  claims,  or  under- 
take afQrmatlvely  to  establish  them.  The 
statute  gives  no  jurisdiction  where  any  suit 
shall  be  pending  to  enforce  or  test  the  valid- 
ity of  the  outstanding  title  or  interest  which 
is  asserted  adversely  to  the  party  in  peacea- 
ble possession.  The  decisions  of  our  courts 
indicate  a  further  limitation  of  the  Jurisdic- 
tion to  those  cases  where  an  adequate  rem- 
edy cannot  be  had  at  law.  Jersey  City  v. 
Lembecb,  31  N.  J.  Bq.  255,  272,  273;  Shep- 
pard  V.  NlxoB,  43  N.  J.  Eq.  627,  633.  13  Atl. 
017.  Our  statute  appears  to  have  been  de- 
signed primarily  to  afford  a  remedy  against 
an  Inequitable  situation.  A  person  in  peace- 
able possession  of  land,  claiming  to  own  the 
same,  whose  rights  and  advantages  of  own- 
ership are  impaired  by  an  outstanding  hos- 
tile claim  of  title,  needs  no  protection  under 
our  statute,  either  In  the  case  expressly  ex- 
cluded from  the  operation  of  the  act— where 
an  action  is  pending  In  which  the  adverse  ti- 
tle can  be  tested— or  in  case  he  can  bring  an 


action  at  law  in  which  such  test  can  be  made. 
The  hardship  arises  when  he  cannot  either 
bring  an  action  at  law,  or  avail  himself  of 
any  pending  action  at  law,  or  test  the  valid- 
ity of  the  hostile  title,  while  the  holder  of 
that  title  also  refuses  to  institute  any  test 
suit,  and  at  the  same  time  injures  the  title 
of  the  party  In  possession  by  the  assertion 
of  bis  hostile  claim.  In  this  situation  of  af- 
fairs our  statute  seems  to  be  intended  to  per- 
mit the  party  peaceably  enjoying  possession 
of  the  land  to  compel  the  party  holding  an 
adverse  title,  and  refusing  to  test  It  In  an  ac- 
tion at  law  or  suit  in  equity,  to  choose  be- 
tween abandoning  his  title  or  asserting  it, 
and  thus  putting  It  to  li  test  tliroagh  the 
proceedings  In  equity  or  at  law  which  the 
statute  provides  for  that  purpose.  It  would 
seem,  therefore,  from  the  very  nature  of  this 
statutory  action,  that,  where  the  party  in 
possession  has  the  right  to  employ  It  in  order 
to  quiet  ills  title,  he  is  not  obliged  to  disclose 
his  own  title,  much  less  to  defend  It,  nntU 
some  defendant  has  come  forward  and  es- 
tablished at  least  prima  facie  the  adverse  ti- 
tle or  interest  which  he  claims.  In  this  view 
of  the  case  It  Is  immaterial  whether  the  com- 
plainants, or  any  of  fhem,  derived  any  title 
under  the  will  of  Mrs.  Hannah  D.  Hopper, 
or  whether  Mrs.  Hopper  ever  acquired  by  ad- 
verse possession  or  otherwise  any  Interest 
In  the  premises  beyond  her  Interest  as  dow- 
ress,  or  as  widow  occupying  under  her  right 
of  quarantine,  until  the  defendants,  or  some 
of  them,  established  prima  facie  that  they 
hold  title  as  the  heirs  at  law  of  George  B. 
Tiffin,  or  some  person  who  took  title  under 
George  E.  Tiffin  by  descent  or  purchase. 

The  question,  therefore,  to  be  settled  first 
Is  not  whether  the  complainants,  or  any  of 
them,  have  title  by  adverse  possession  or 
otherwise,  but  whether  these  answering  de- 
fendants, or  any  of  them,  have  established 
prima  fade  any  title  in  themselves.  If  they 
have,  then  the  complainants  must  disclose 
their  title,  and  show  it  to  be  a  better  title 
t^n  that  of  the  defendants;  if  they  have 
not.  It  would  seem  that  the  complainants 
need  make  no  disclosure  of  their  title.  Their 
peaceable  possessory  title,  although  of  un- 
known origin,  Is  entitled  to  protection  under 
the  statute  against  a  defendant  who  asserts 
an  adverse  title  which  he  fails  to  support  by 
proof. 

8.  The  whole  claim  of  title  of  these  defend- 
ants is  based  upou  the  proposition  that  their 
ancestor,  Abigail  Tallman,  was  the  heir  at 
law  of  one  George  E.  Tiffin,  who,  as  is  admit- 
ted by  both  parties,  died  latestate,  seised  of 
the  premises  In  question  In  1857.  This 
George  E.  Tiffin  left  a  widow,  Hannah  D.,  in 
possession  of  the  premises,  who  subsequent- 
ly, in  1867,  remarried  with  one  John  Hopper, 
and  after  such  marriage  continued  to  occupy 
the  premises;  until  her  death.  John  Hopper 
died  In  1894.  Hannah  D.  Hopper,  a  second 
time  a  widow,  survived  until  1899,  when  she 
died,  leaving  a  substantial  estate,  consisting. 
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apart  froiQ  tbe  premlaea  in  question,  of  per- 
sonal property  amounting  to  about  $50,000, 
with  practically  no  debts.  She  left  a  will, 
making  legacies  aggregating  about  $6,000,  and 
then  devised  and  bequeathed  the  residue  of 
her  estate  to  her  nephew  and  three  nieces  In 
equal  shares,  who  are  deemed  co-complain- 
anta,  directing  that  the  complainants  Ward 
and  Hopper,  her  executors,  should  sell  all 
her  property,  with  power  to  make  deeds  of 
the  same.  The  premises  In  question  are  not 
sipeclflcally  described  In  her  will,  although 
the  proofs  Indicate  that  when  her  will  was 
made.  If  she  did  not  own  or  claim  to  own 
the  premises  In  question,  which  was  the  resi- 
dence which  she  had  occupied  continuously 
for  over  40  years  after  the  death  of  her  first 
hnstHind,  George  E.  Tiffin,  then  she  owned 
no  real  estate  at  all  to  which  the  provisions 
of  her  will  in  relation  to  real  estate  could  ap- 
ply. 

The  complainants  claim  that  Mrs.  Hopper, 
If  she  did  not  have  some  other  title  by  deed 
or  devise  from  her  first  husband,  George  B. 
Tiffin,  acquired  a  complete  title  by  adverse 
possession  against  all  who  can  now  claim 
under  him  by  descent  or  devise.  The  defend- 
ants Insist  that  Mrs.  Hopper  occupied  under 
her  right  of  quarantine  continuously  during 
her  lifetime,  Abigail  Tallman,  tbe  heir  of 
George  BL  Tiffin,  and  the  children  and  grand- 
children of  Abigail  after  her  death,  refrain- 
ing from  asserting  their  rights,  and  having 
dower  set  off  in  consideration  of  the  poverty 
of  the  widow.  As  we  have  seen,  it  is  unnec- 
essary to  consider  this  contention  until  It  ap- 
pears that  the  defendants  or  some  of  them 
have  prima  facie  shown  title  by  descent  or 
otherwise  from  George  B.  Tiffin. 

I  am  unable  to  find  In  all  this  mass  of 
testimony  that  the  defendants  have  estab- 
lished prima  fade  the  fundamental  proposi- 
tion which  Is  necessary  to  maintain  their 
case  and  to  put  tbe  complainants  upon  their 
proof  of  title,  viz.,  that  Abigail  Tallman  took 
the  premises,  or  any  Interest  therein,  by  de- 
scent from  George  E.  Tiffin  as  bis  heir  at 
law. 

I  shall  not  undertake  to  discuss  the  volu- 
minous testimony  presented  in  this  case  bear- 
ing upon  the  genealogy  of  George  E.  TlflSn 
and  Abigail  Tallman,  and  their  probable  or 
IMssIble  relationship  to  each  other.  A  large 
part  of  the  testimony  on  behalf  of  the  de- 
fendants, bearing  on  these  subjects,  was  tak- 
en in  flagrant  disregard  of  the. rules  of  evi- 
dence. Leading  questions  were  put  where  It 
was  of  the  utmost  importance  that  the  wit- 
nesses should  testify  without  suggestion  of 
any  kind  as  to  the  answer.  Many  witnesses 
apparently  state  facts  In  relation  to  matters 
which  occurred  long  before  they  were  bom, 
and  their  testimony  is  given  in  such  shape 
that  It  Is  often  Impossible  to  determine  when 
their  affirmations  are  based  on  hearsay  and 
family  reputation,  and  when  they  are  based 
upon  their  own  Inferences. 

The  defendants'  case  rests  practically  upon 


the  proposition  that  Abigail  Tallman  iud 
George  E.  Tiffin  called  each  other  "couain." 
There  Is  no  evidence  explaining  in  what 
sense  the  word  "cousin"  was  used,  or  wheth- 
er in  fact  It  Indicated  that  the  parties  were 
related  by  blood  In  any  way.  Counsel  for 
defendants  endeavored  .to  show  that  Abigail 
Tallman's  father  and  George  E.  Tiffin's  moth- 
er were  brother  and  sister,  but  the  proof  to 
sustain  that  proposition  entirely  f&iled,  and 
I  think  that  the  probabilities  from  the  testi- 
mony strongly  favor  the  contradictory  propo- 
sition. 

In  the  year  1880,  George  E.  Tiffin  was  In 
business  In  Richmond,  Ya.  George  D.  Tail- 
man,  Jr.,  a  youth  about  16  years  of  age,  son 
of  Abigail  Tallman,  was  a  clerk  In  Mr.  Tif- 
fin's employ.  Some  old  letters  from  members 
of  Mrs.  Tallman's  family  to  this  young  man, 
George  D.  Tallman,  Jr.,  written  at  this  peri- 
od, were  produced  in  evidence  by  the  defend- 
ants. In  one  of  them  a  message  Is  sent  from 
Mrs.  Tallman,  and,  I  think,  from  other  mem- 
bers of  her  family,  to  "Cousin  George."  As- 
suming that  the  cousin  George  referred  to 
was  George  B.  Tiffin— which  counsel  for  the 
complainants  disputes— It  Is  a  significant  fact 
that.  In  another  letter  written  at  this  time  by 
Oliver  Hicks,  the  brother  of  Abigail  Tallman, 
to  this  same  young  man  In  Richmond,  the 
writer  asks  the  young  man  to  give  his  "kind 
respects  to  Mr.  Tiffin."  Such  a  message  cer- 
tainly Is  hardly  to  be  expected  under  the 
circumstances  from  a  man  writing  to  his 
nephew,  and  the  message  being  sent  to  his 
own  cousin. 

The  only  other  class  of  testimony  In  favor 
of  the  proposition  that  Abigail  Tallman  was 
the  heir,  or  one  of  the  heirs,  of  George  K.  Tif- 
fin, to  which  I  shall  refer,  consists  of  state- 
ments made  by  Hannah  D.  Hopper  after,  and 
probably  long  after,  Mr.  Tiffin's  death. 

In  order  to  appreciate  the  probative 
force  of  these  statements,  it  Is  necessary  that 
the  extraordinary  history  or  lack  of  history 
of  this  man  George  B.  Tiffin  should  be  thor- 
oughly understood.  It  Is  almost  safe  to  say 
that  the  origin  of  George  E.  Tiffin  is  left  by 
the  testimony  in  this  cause  entirely  shroud- 
ed In  mystery.  It  was  understood  that  his 
original  name  was  Baton;  that  he  was  taken 
into  tbe  family  of  a  man  of  means  named 
Tiffin,  about  whom,  however,  no  further  In- 
formation Is  given.  He  adopted  the  name  of 
his  benefactor,  and  appears  to  have  received 
a  fair  education,  *and  to  have  engaged  in 
business  with  some  measure  of  success  in 
Richmond,  Va.,  and  perhaps  elsewhere.  A 
Bible  printed  In  1784  is  produced,  which  the 
testimony  shows  was  given  by  Hannah  Hop- 
per to  a  granddaughter  of  Abigail  Tallman 
as  the  Eaton  family  Bible,  or  a  Bible  which 
belonged  to  her  first  husband,  George  E. 
Tiffin.  The  entries  of  births  in  this  book  are 
extremely  peculiar.  The  handwriting  was 
not  satisfactorily  proved.  If  the  record 
proves  anything  of  value  in  the  case,  it  in- 
dicates that  George  Baton  TUOn  was  bom 
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ta  1704,  and  that  ptdbohly  hte  paroats  wen 
Robert  Eaton  and  Phoebe  Eaton,  and  proba- 
bly  he  bad  three  alsten,  whose  names  and 
dates  of  birth  are  given.  If  the  anexpl^ln" 
ed  record  is  of  a  family,  the  above  would  be 
the  fair  Inference.  Practically  no  trace  of 
any  of  these  persons,  beyond  Oewge  B. 
Tlffln  himself,  appears  In  the  testimony.  In 
183S,  Georce  B.  Tlffln,  when  over  40  years 
of  age,  married  Hannah  Drummond,  who 
was  then  a  mere  child  of  15.  About  the 
year  1840,  Mr.  Tiffin  and  his  young  wifft 
settled  In  Eatontown,  and  soon  after  be 
pu^hased  the  property  now  in  dispute,  and 
made  It  his  home.  He  lived  In  Eatontown 
contlnuoasly  until  ills  death,  in  1857.  He  Is 
described  as  a  man  of  good  education  and 
courtly  manners.  He  was  a  Judge  of  the 
court  of  common  pleas  of  Monmouth  county, 
and  appears  to  have  been  a  ipan  of  some> 
what  conspicuous  figure  in  his  community, 
and  yet  no  one  to-day  appears  to  know 
where  he  came  from  or  who  In  fact  he  waa. 
But  the  fact  to  be  observed  In  relation  to 
this  mysterious  stianger  Is  tliat  there  is  no 
evidence  tliat  his  wife  at  the  time  of  her 
marriage,  or  at  any  time  thereafter,  ever 
acquired  any  more  knowledge  of  her  hus- 
band's origin  and  family  connections  than 
the  other  persons  whose  declarations  have 
been  proved  on  that  subject  Abigail  Tall- 
man  lived  not  very  far  away  from  Eaton- 
town, and  visits  were  made,  between  the 
Tallman  and  TUBn  families.  These  people, 
as  we  tiave  seen,  called^each  other  "cousin." 
Inferences  of  relationship  from  this  fact 
undoubtedly  were  drawn  during  Mr.  Tiffin's 
Ufetinie,  and  after  his  death  by  the  de- 
scendants of  Abigail  Tallman,  and  the  same 
sort  of  Inference  may  well  have  been  drawn 
by  Mrs.  Tiffin  during  the  lifetime  of  her 
first  hufiband,  during  her  widowhood,  and 
after,  her  remarriage  with  John  Hopper  in 
1867.  The  gift  of  the  Baton  Bible  by  Mrs. 
Hopper  to  one  of  the  granddaughters  of 
Abigail  Tallman,  for  the  purpose  of  having 
the  book  remain  in  Mr.  Tiffin's  family,  or 
because  of  the  propriety  of  having  it  so 
remain.  Indicates  that  Mrs.  Hopper,  long 
after  the  death  of  Mr.  Tiffin,  shared  the  ap- 
parently .common  belief  that  he  was  some 
sort  of  a  relative  of  Abigail  Tallman.  The 
statements  which  Mrs.  Hopper  made  In  va- 
rious forms  20,  30,  or  40  years  after  her  first 
misband's  death,  to  the  effect  that  she  had 
no  title  to  the  property  which  she  occupied, 
and  that  the  same  belonged  to  the  heirs  of 
Mr.  Tlffln,  were  manifestly  true  from  hear 
point  of  view.  It  is  a  most  significant  fact 
that  when  she  made  these  statements  she 
apparently  did  not  say  who  the  heirs  of 
George  B.  Tlffln  were,  and  the  absence  of 
such  a  statement  In  some  Instances  sug- 
gests that  she  did  not  know  wbo  those  heirs 
were.  So,  also,  tbe  statement  that  Mrs.  Hop- 
per made,,  probably  years  after  tbe  death  of 
her  first  husband  and  her  remarriage,  ^hat 
tbe  Tallmans— referring   apitarently   to   the 


descendapts  of  Abigail  TaHman— were  Mr. 

Tiffin's  nearest  relatives,  was  entirely  nat- 
ural. If  Mrs.  Hopper  supposed,  as  others  did, 
that  these  two  persons  who  called  each  oth- 
er "cousin"  In  fact  were  In  some  way  re- 
lated. The  utter  Inability  of  the  witness  for 
tbe  defendants,  Sarah  M.  Barclay,  to  give 
any  Information  as  to  the  family  or  relatives' 
of  Judge  Tiffin,  or  to  Indicate  bow  he  was 
related,  if  at  all,  to  his  "cousin"  Abigail 
Tallman,  seems  to  bear  strongly  against  tbe 
defendants'  claim.  Mrs.  Barclay  was  a  life- 
long. Intimate  friend  of  Mrs.  Hannah  D. 
Hopper.  She  was  the  elder  by  two  or  three 
years.  She  knew  Judge  Tiffin  as  well  as  his 
young  wife  before  their  marriage,  and  she 
"lived  In  Eatontown  for  thirty  years  next 
door  but  one  to  Mrs.  Hopper."  And  yet  this 
witness,  while  testifying  to  statements  made 
by  Mrs.  Hopper  In  regard  to  Judge  Tiffin  and 
the  Tallmans,  of  the  kind  above  referred  to, 
utterly  falls- to  throw  any  light  on  the  ques- 
tion what  the  relationship  between  Judge 
Tiffin  and  the  Tallmans  was,  or  how  It  arose. 
She  does  not  even  say  that  Judge  Tiffin  and 
Mrs.  Abigail  Tallman  were  reputed  to  be 
cousins,  or  called  each  other  cousin,  or  that 
Mrs.  Hannah  D.  Hopper  said  that  they  were 
cousins,  or  said  directly  that  they  were  re- 
lated in  any  way  by  blood.  Wbea  asked  If 
she  knew  "of  any  relationship"  between 
Judge  Tiffin  and  Mr.  and  Mrs.  Tallman,  the 
witness  answered:  "They  were  very  Inti- 
mate, and  visited  each  other  when  they  were 
at  Shrewsbury."  Mrs.  Barclay  also  testified 
in  regard  to  statements  made  by  Mrs.  Hop- 
per C(mtalnlng  admissions  that  the  Tallmans 
had  some  Interest  In  tta^  Tiffin  property. 
The  substance  of  this  testimony,  so  far  as  it 
is  safe  to  accept  it  as  purporting  to  give  Mrs. 
Hopper's  language,  appears  to  be  contained 
in  the  proposition  that  Mrs.  Hopper  "thought 
they  [the  Tallmans]  had  a  claim  on  her 
property."  If  Mrs.  Hopper  thought  the  Tall- 
mans were  relations  of  Judge  Tiffin,  and 
knew  of  no  nearer  relations,  she  would  nat- 
urally think  that  they  could  make  some 
claim.  All  tbe  statements  of  Mrs.  Hopper 
in  tbe  nature  of  admissions  which  have  been 
testified  to  in  this  case  may,  I  think,  be 
properly  regarded.  If  proved  as  nothing  more 
than  honest  Inferences  which  Mrs.  Hopper 
drew  from  some  supposed  relationship  be- 
tween Judge  Tiffin  and  Abigail  Tallman,  the 
nature  or  degree  of  which  she  did  not  pre- 
tend to  know— a  relationship  Inferred  by  Mrs. 
Hopper,  as  well  as  other  persons,  from  the 
use  of  the  word  "cousin." 

Without  discussing  further  the  testimony 
upon  this  subject,  I  think  that  all  the  evi- 
dence to  sustain  tbe  claim  that  Abigail  Tail- 
man  was  a  blood  relative  of  George  B.  Tlffln 
rests  upon  proof  of  the  fact  that  these  two 
persons  called  each  other  "cousin,"  together 
with  the  Inferences  drawn  trom  that  fact 
and  stated  by  a  number  of  very  niucb 
younger  persons,  practically  all  of  another 
generation,  and.  some  of  them,  of  a  third  gea- 
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eintlon  from  Kr.  nffln  and  Mrs.  Tallman, 
wbo  bad  no  knowledge  In  regard  to  tbe  mat- 
ter whatever.  An  estate  cannot  be  taken 
trom  one  person  who  la  In  tbe  peaceable  pos- 
aession  of  it  and  given  to  anotber  on  tbe 
strengtb  of  sncb  evidence.  Judge  Tiffin  and 
Mrs.  Tallman,  who  appear  to  have  been  old 
trienda,  their  acquaintanceship  dating  back 
to  a  time  prior  to  Judge  Tiffin's  marriage, 
may  have  called  each  other  "cousbi"  for  a 
large  number  of  reasons  other  than  the  ex- 
istence of  a  tie  of  blood  As  we  have  seen, 
it  does  not  appear  through  which  of  the  par- 
ents of  Jndge  Tiffin  or  Mrs.  Tallman  tbe 
consinslilp  was  traced,  nor  does  it  appear, 
if  these  two  persons  were  cousins,  whether 
they  were  first  cousins,  or  fifth  cousins,  or 
tenth  cousins,  or  what  the  degree  of  rela- 
tionship as  cousins  was.  They  may  have 
beea  cousins  by  marriage,  or  cousins  by 
conrtesy,  or  cousins  by  blood,  but  of  a  kind 
who  can  never  inherit  from  each  other. 

The  answering  defendants,  in  seeking  to 
maintain  the  fundamental  proposition  to  sup- 
port tholr  claim  of  title,  are  certainly  con- 
fronted by  a  strong  presumption  against 
them  arising  from  tbe  conduct  of  their  par- 
mts  and  their  grandparent,  Abigail  Tail- 
man,  through  whom  their  title  is  claimed. 
As  we  have  seen,  Hannah  D.  Hopper,  the 
widow  of  (reorge  E.  Tiffin,  remained  in  ex- 
dnslve  possession  of  the  family  mansion, 
fbe  premises  in  question,  from  the  death  of 
her  first  husband,  Judge  Tiffin,  in  1867,  until 
her  death,  in  1890,  a  period  of  42  years. 
Abigail  Tallman  and  her  children  and  grand- 
children appear  to  have  submitted  to  this 
exclusive  possession,  and  the  proofs  utterly 
fail  to  show  that  Mrs.  Hopper  was  allowed 
to  occupy  in  tbe  continuous  enjoyment  of  her 
tight  of  quarantine  by  the  favor  of  the  Tail- 
mans  and  in  oonsideiatlon  of  her  poverty. 
Abigail  Tallman  died  only  five  years  after 
tiie  death  of  Judge  Tiffin,  leaving  children 
and  grandchildren.  Nine  years  after  Judge 
Tlffln'B  death  his  still  youthful  widow  mar- 
ried a  man  who  Is  shown  to  have  had  some 
means,  and  apparently  waa  abundantly  able 
to  support  bis  wife.  After  this  remarriage 
the  second  generation  of  Tallmans  made  no 
move  to  assert  their  alleged  claim.  As  the 
years  went  by,  Mrs.  Hopper  received  from 
her  own  family  from  time  to  time  amounts 
of  property  which  in  the  end  aggregated  a 
substantial  fortune,  apparently  a  large  for- 
tnne  as  compared  with  the  means  of  some  of 
tbe  Tallman  family.  And  yet  this  compara- 
tively rich  dowress  after  her  remarriage  re- 
mained in  the  exclusive  possession  of  Judge 
Tiffin's  property,  while  his  heirs,  all  of  whom 
certainly  were  not  rich  people,  submitted  to 
this  deprivation  of  their  estate. 

There  is  another  most  significant  circum- 
stance proved  in  this  case  which  Indicates 
that  after  the  death  of  Judge  Tiffin,  in  1857, 
Ablgalf  Tallman  had  no  proof  that  she  was 
Us  heir  or  next  of  kin,  and  that  after  her 
death  her  children  and  grandchildren  had  oo 


such  proof.  It  appears  that  Judge  'Tiffin's 
widow  and  one  Edward  H.  Van  Nuxson  were 
appointed  administrators  of  the  Tiffin  es- 
tate. These  administrators  filed  their  final 
account,  showing  a  balance  remaining  in 
their  hands  of  $2,183.23,  "to  be  disposed  of 
as  tbe  law  directs."  The  records  of  the 
court  show  no  order  for  distribution,  no  re- 
lease of  any  paper  Indicating  what  was  done 
with  the  above  balance.  It  is  admitted, 
however,  by  the  parties  to  this  suit,  that  Mrs. 
Hopper,  then  Mrs.  Tiffin,  appropriated  this 
entire  balance,  and  it  does  not  appear  that 
she  did  it  either  by  leave  of  the  Tallmans 
or  against  the  protest  of  the  Tallmans.  The 
whole  proceeding  strongly  su^ests  the  ap- 
propriation of  property  for  which  no  claim 
could  be  maintained  other  than  by  the  pub- 
lic authorities,  who  oftentimeB  are  not  called 
in  and  reminded  that  they  can  make  a  claim 
on  behalf  of  the  state  or  the  poor  of  the 
township.  If  Abigail  Tallman,  as  tbe  de- 
fendants insist,  consented,  in  view  of  the 
widow's  poverty,  that  she  should  appro- 
priate this  money  which  belonged  in  whole 
or  in  part  to  her  (Abigail),  is  It  reasonable 
to  suppose  that  the  administrators  would 
have  been  allowed  and  would  have  allowed 
themseltes  to  I^e  placed  in  the  position  prac- 
tically of  embe»lers?  Would  not  the  nat- 
ural way  of  doing  the  business  among  such 
intelligent  people  have  been  to  have  an  or- 
der of  distribution  made,  giving  the  widow 
her  half  of  this  balance  and  awarding  the 
other  half  to  Mrs.  Tallman  as  nest  of  kin. 
If  in  fact  there  was  even  presumptive  proof 
at  that  time  obtainable  that  she  was  such 
next  of  kin?  A  release  or  transfer  executed 
by  Mrs.  'Tallman  would  then  protect  the  ad- 
ministrators and  protect  the  widow.  If  the 
supposition  can  be  made  that  Abigail  Tall- 
man consented  to  allow  Mrs.  Tiffin  to  ap- 
propriate a  thousand  dollars  to  which  or  In 
which  she  (Mrs.  Tallman)  bad  a  claim,  while 
no  protective  writing  or  record  of  any  kind 
was  made,  it  hardly  seems  probable  that 
after  Abigail  Tallman  bad  died,  and  after 
her  children  died,  and  after  this  widow,  who 
had  received  such  kindness  and  generosity, 
had  remarried  and  become  rich  in  her  own 
right,  no  descendant  of  Abigail  Tallman 
would  have  come  forward  to  ask  as  a  mat- 
ter of  Justice  that  this  rich  woman,  a  second 
time  a  widow,  should  now  at  last  surrender 
the  Tallman  Inheritance  or  make  compensa- 
tion therefor  in  some  other  way. 

After  these  years  of  delay,  after  this  un- 
explained or  insufficiently  explained  acquies- 
cence and  laches  on  the  part  of  Abigail  Tail- 
man,  and  more  particularly  on  the  part  of 
her  children  and  grandchildren,  the'  claim 
of  these  defendants.  In  my  Judgment,  rests 
under  a  cloud,  and  calls  for  more  distinct 
proof  than  would  be  necessary  in  tbe  ab- 
sence of  this  unreasonable  delay.  Tbe  Just 
Inference  in  such  cases  often  Is  that  the 
claim  has  -  not  been  preferred,  when  the  evi- 
dence in  regard  to  It  must  have  been  more 


Digitized  by 


Google 


230 


56  ATLANTIC  BBPORTBB, 


(N.X 


accessible,  because,  If  it  had,  the  evidence 
would  not  have  sustained  It  It  seems  to 
me  that  this  is  the  sort  of  a  case  to  which 
the  principle  above  referred  to  can  most 
equitably  be  applied.  When  one,  with  full 
knowledge  of  his  rights,  allows  40  years 
to  elapse,  during  which  he  makes  no  claim, 
he  may  well  be  held  under  obligation  to  clear- 
ly explain  and  excuse  his  delay,  or,  in  the 
absence  of  such  explanation  and  excuse,  to 
clearly  and  distinctly  prove  his  claim.  Doubts 
should  be  solved  against  him. 

I  fail  to  find  any  sufficient  evidence  pre- 
sented In  this  case  to  justify  a  decree  estab- 
lishing, in  favor  of  any  of  these  answering 
defendants,  any  estate,  interest,  or  right  In 
the  land  now  in  the  peaceable  possession  of 
the  complainants.  Whether  the  complain- 
ants so  in  possession  have  a  title  by  adverse 
possession  or  otherwise,  are  matters,  there- 
fore, which  need  not  be  considered  in  this 
case.  , 

A  decree  will  be  advised  for  comidalnanta, 
with  costs. 


((9  N.  J.  U  544) 

JOHNSTON  T.  BOWERS. 
(Supreme  Court  of  New  Jersey.    Jun^  8,  1903.) 

JUDGMENT-STAT  OP  ENTRY— HQTJITABLB 
POWERS. 

1.  The  equitable  control  of  the  court  over  Its 
own  proceedings,  judgments,  and  process  en- 
ables the  court  to  stay  entry  and  execution  of 
judgment  upon  a  verdict  recovered  by  the  plain- 
tiff, in  an  action  upon  contract,  until  the  plain- 
tiff does  equity  by  remitting  the  amount  of  a 
liquidated  credit  admittedly  due  to  the  defend- 
ant, and  entered  upon  the  bill  of  particulars 
annexed  to  the  declaration,  where,  by  inad- 
vertence at  the  trial,  the  credit  was  not  called 
to  the  attention  of  the  court  or  jury,  and  so 
did  not  enter  into  the  consideration  of  the  jury 
in  the  making  up  of  the  verdict 

(Syllabus  by  the  Court.) 

Action  by  William  Johnston  against  John 
W.  Bowers.  Verdict  for  plalntlfF.  Bule'to 
show  cause.  Judgment  on  verdict,  on  condi- 
tions. 

Argued  February  term,  1908,  before  QTJM- 
MERB,  C.  J.,  and  FORT,  HENDRICKSON, 
I       and  PITNEY,  JJ. 

S.  D.  OUpbant,  Jr.,  for  plaintift.  John 
Sykes,  for  defendant 

PITNEY,  J.  By  the  bill  of  parHcnlars  at- 
tached to  and  filed  with  the  plaintiff's  dec- 
laration, it  appears  that  his  claim  against 
the  defendant  was  made  up  as  follows: 

For  work  done  and  materials  fumisbed  by 
plaintiff  for  defendant  in  the  building  of 
a  schoolhouse  under  contract |3,S20  00 

For  work  and  materiala  not  Included  in  tbe 
contract    819  85 

13,839  85 
Credit  due  defendant  against  above  account 
for  work  done  and  material!  furnished  by 
datmidant  tor  plalnUff IS9  98 

13.679  87 

By  the  admitted  state  ot  facts  it  appears 
that  upon  the  trial  there  was  a  dispute  be- 


tween the  parties  as  to  the  sufficiency  of  tbe 
contract  work  done  by  the  plaintiff,  and 
also  a  dispute  as  to  the  items  of  extra  woik. 
By  oversight,  the  credit  item  of  $259.98  was 
not  called  to  the  attention  of  either  court  or 
Jury,  and  so  did  not  enter  Into  the  consider- 
ation df  the  Jury  In  the  making  up  of  their 
verdict  The  verdict  was  for  $3,620.40,  which 
included  $116.00  for  Interest  It  thus  appears 
that  as  a  result  of  the  trial  the  plaintiff's 
claim  of  $3,830.85  was  reduced  to  $3,404.80, 
to  which  was  added  $115.60  for  interest 
thereon,  making  up  the  verdict  of  $3,520.40; 
and  that  tbe  verdict  gives  no  credit  to  the 
defendant  for  his  counterclaim. 

Defendant  asks  for  a  new  trial  on  tbe 
ground  that  through  accident  an  Injustice 
has  thus  been  done  to  him.  But  no  com- 
plaint is  made  that  injustice  was  done  to 
either  party  with  respect  to  those  matters 
that  were  submitted  to  the  consideration 
of  the  Jury.  Upon  the  agreed  state  ot  facts, 
we  are  bound  to  assume  that  the  verdict 
is  correct  so  far  as  it  goes.  Therefore  nd- 
tber  party  ought  to  be  put  to  the  expense 
and  hazard  of  a  new  trial  upon  the  matters 
thus  controverted  and  concluded,  if  a  Just 
result  can  be  otherwise  reached. 

Under  section  237  of  the  practice  act  (Qen. 
St  p.  2572)  the  plaintiff  may  annex  to  hla 
declaration  a  schedule  containing  the  par- 
ticulars of  his  demand,  and  in  such  case  the 
defendant  Is  not  at  liberty  to  make  the  stat- 
utory demand  for  a  bill  of  particulars  under 
section  236,  and  thereby  stay  the  time  for 
pleading.  But  by  the  express  terms  of  sec- 
tion 237,  the  party  so  annexing  the  same 
shall  be  bound  thereby,  unless  In  "case  of 
surprise  or  for  other  good  cause  the  court 
shall  give  relief."  The  effect  of  such  a  bill 
of  particulars  is  not  to  enlarge  or  limit 
the  averments  of  the  pleading  as  a  plead- 
ing, unless  anything  thus  annexed  is  re- 
ferred to  in  the  body  of  the  pleading  as  so 
annexed,  under  section  123  of  the  practice 
act  Harrison  v.  Vreeland,  38  N.  J.  Law. 
366;  Brown  v.  Warden,  44  N.  J.  Law,  177; 
Metzger  v.  Credit  System  Co.,  69  N.  J.  Law, 
340,  86  Ati.  661;  Snyder  v.  Merchants'  In- 
surance Co.,  59  N.  J.  Law,  69,  34  Atl.  945; 
Voorhees  v,  Barr,  59  N.  J.  Law,  123,  35  Ati. 
651;  Mellck  v.  Foster,  64  N.  J.  Law,  394. 
46  Atl.  911;  Shelmerdlne  v.  Llpptncott  (Sup.) 
64  Atl.  237.  But  the  bill  of  particulars  limits 
and  defines,  for  the  purposes  of  trial,  the 
scope  of  the  plaintiff's  claim,  and  any  credits 
thereon  allowed  are  of  course  evidential 
against  the  plaintiff.  Boody  v.  Pratt,  64  N. 
J.  Law,  281,  45  Atl.  598;  same  case  at  a  later 
stage  (Err.  Sc  App.)  53  Atl.  470. 

The  suggestion  that  the  credit  Item  here 
in  question  Is  of  such  a  character  as  to  con- 
stitute a  cross-demand  on  the  part  of  the  de- 
fendant against  the  plaintiff,  and  ought  to 
have  been  pleaded  as  a  set-off  under  the  stat- 
ute (Gen.  St  p.  3109,  {!  1-4),  Is  vrtthont  force. 
In  order  to  avoid  circuity  of  action,  the  act 
treats  a  set-off  in  effect  as  a  payment  on  ac- 
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count.  The  earlier  statute  upon  the  same 
sabject,  passed  November  1,  1797  (Paterson's 
Law*,  p.  254;  Bevlslon  1821,  p.  305;  Rev. 
St  1847,  p.  804,  tit.  29,  c.  2,  f  11),  required 
the  defendant  to  plead  payment  and  give  no- 
tice of  the  set-off  thereunder,  a  method  of 
pleading  that  Is  still  commonly  followed, 
although  perhaps  not  compulsory  under  onr 
present  act  concerning  set-off.  But  where 
the  plaintiff  himself  acknowledges  the  sub- 
ject-matter of  the  set-off,  and  treats  it  in 
bis  blQ  of  particulars  as  a  payment  on  nc- 
coimt  by  applying  it  as  a  credit  upon  the 
amount  of  his  demand,  it  seems  unnecessary 
to  cumber  the  record  by  requiring  the  de- 
fendant to  file  any  special  plea.  Were  we  of 
a  dltferent  opinion,  we  would,  of  course,  per- 
mit the  defendant  to  amend  his  pleadings. 
As  it  is  admitted  that  the  defendant  is  in 
truth  entitled  to  the  credit,  we  see  no  diffl- 
cnlty  in  dealing  with  the  matter  directly, 
upon  the  equity  of  the  act  concerning  set-off, 
precisely  as  if  the  defendant's  claim  had  been 
established  by  judgment.  State  v.  Welsted, 
11  N.  J.  lAW,  397. 

It  Is  the  established  practice  of  courts  of 
lav  to  exercise  such  control  over  their  own 
proceedings,  judgments,  and  process  as  to 
see  that  Justice  and  equity  are  done  with 
respect  to  the  disposition  of  the  proceeds  of  a 
jndgment.  Thus,  before  choses  in  action 
vere  made  assignable  at  law,  the  law  courts 
constantly  recognized  equitable  assignments, 
and  protected  the  rights  of  the  assignee  by 
dealing  with  him  as  the  party  really  entitled 
to  enforce  the  cause  of  action  and  to  receive 
the  ben^cial  proceeds  thereof.  Belton  ▼. 
Gibbon,  12  N.  J.  Law,  76;  Sloan  v.  Sommers, 
14  N.  J.  Law,  509,  512;  Parsons  v.  Wood- 
ward, 22  N.  J.  Law,  196,  206;  Temey  v.  Wil- 
wn,  45  N.  J.  Law,  282;  Brown  t.  Dunn,  60 
N.  J.  Law,  111,  11  Atl.  140;  Sullivan  v. 
Vtecontl  (Sup.)  53  Atl.  508,  600.  Instances 
of  the  control  exercised  by  the  court  over 
the  funds  produced  by  execution.  In  distribut- 
ing them  among  successive  execution  credit- 
ors, are  found  In  Stebblns  v.  Walker,  14  N. 
J.  Law,  90,  25  Am.  Dec.  499,  and  Cox  v.  Mar- 
latt,  36  N.  J.  Law,  389, 13  Am.  Dec.  454.  The 
power  of  the  court  to  order  one  Judgment 
to  be  set  off  against  another  is  an  exercise  of 
tbe  same  equitable  control.  Hendrlckson  t. 
Brown,  39  N.  J.  Law,  239;  McAdams  v. 
Bandolph,  42  N.  J.  Law,  332;  Brookfleld  v. 
Hnghson,  44  N.  3.  Law,  285;  Schautz  v. 
Kearney,  47  N.  J.  Law,  56.  The  attorney's 
so-called  lien  upon  the  proceeds  of  the  suit 
for  payment  of  his  taxed  costs  (Braden  v. 
Ward,  42  N.  J.  Law,  518;  Phillips  v.  Mackay, 
54  N.  3.  Law,  819,  23  Atl.  941),  except  where 
tbose  proceeds  have  come  into  his  hands,  is 
In  truth  only  a  right  to  call  upon  the  court 
(or  the  exercise  of  its  equitable  control  in 
tavor  of  the  attorney,  as  was  pointed  out  by 
Hr.  Justice  Dixon  in  Delaney  v.  Husband, 
M  N.  3.  Law,  275,  46  Atl.  265. 

In  the  present  action  the  plaintiff,  by  his 
bDI  of  partlonlars,  has  In  effect  declared  him- 


self to  be  a  trustee  tor  the  defendant  with 
respect  to  so  much  of  his  own  claim  as  may 
be  necessary  to  satisfy  the  defendant's  ad- 
mitted claim  against  him.  Through  inadver- 
tence at  the  trial,  the  plalntifTs  claim  only 
was  litigated  by  the  parties  and  established 
by  the  verdict,  but  the  defendant's  claim  still 
stands  admitted,  and  he  has  had  no  benefit  of 
It  The  right  of  the  court  to  am^d  the  ver- 
dict without  consent  of  the  plaintiff  may 
be  doubtful.  But  there  is  no  doubt  of  our 
right  and  duty  to  stay  entry  and  execution 
of  the  judgment  until  the  plaintiff  does  equi- 
ty to  the  defendant  by  remitting  the  amount 
of  the  credit  conceded  In  the  bill  of  particu- 
lars, that  Is,  the  sum  of  $259.98,  with  Interest 
thereon  from  the  commencement  of  the  suit 
until  the  term  to  which  the  postea  was  re- 
turned. If  the  defendant  wishes  to  make 
himself  secure  against  litigation  In  another 
jurisdiction,  he  may  do  so  by  paying  Into 
court  the  balance  due  to  the  plaintiff,  where- 
upon Judgment  will  be  entered  upon  the  ver- 
dict, and  an  entry  of  satisfaction  will  at  the 
same  time  be  made. 

An  order  to  the  above  effect  will  be  made, 
without  costs  to  either  party  upon  this  rule. 


(6S  N.  J.  E.  181 ' 
KNICKEBBOOKER  TRUST  CO.  v.  PENN 
CORDAGE  CO.  et  al. 

(Court  of  Chancery  of  New  Jersey.    June  13, 
1008.)     , 

CHATTEL  MORTGAGE— FAILTJKB  TO  RECORD- 
VALIDITY— NBGLIOBNCB  OF  CLERK. 

1.  In  cases  where  personal  property  is  mort- 
gaged without  change  of  possession,  the  chattel 
mortgage  is  void  as  to  creditors  of  the  mort- 
gagor, unless  it  be  recorded  in  the  book  direct- 
ed by  the  chattel  mortgage  statute  to  be  pro- 
vided. 

2.  The  record  of  a  chattel  mortgage  in  the 
real  estate  mortgage  book  does  not  relieve  the 
chattel  mortgage  of  its  invalidity  as  to  the 
creditors  of  the  mortgagor. 

3.  Whether  the  failure  to  record  a  chattel 
mortgage  according  to  the  statute  is  the  fault 
of  the  mortgagee  or  of  the  clerk  is  not  material. 
The  statute  declares  a  chattel  mortgage  to  be 
void  as  to  creditors  of  the  mortgagee  unless 
certain  things  be  done.  One  of  these  is  that  it 
be  recorded  accordiug  to  the  statute.  The  chat- 
tel mortgage  is  in  law  void  as  to  such  creditors, 
unless  It  is  In  fact  recorded  as  required  by  the 
statute. 

(Syllabus  by  the  Court.) 

On  rehearing.    Decree  for  defendants. 

For  former  opinion,  see  60  Atl.  459. 

This  cause  was  heretofore  argued  in  ex- 
tenso,  and  an  opinion  given  on  the  whole 
case.  See  50  Atl.  459.  On  hearing  that 
argument  the  Vice  Chancellor  understood 
from  counsel  then  present  that  the  complain- 
ant admitted  that  its  mortgage  had  not  been 
recorded  as  a  chattel  mortgage,  and  that  it 
was  ineffectual  as  a  chattel  mortgage  against 
the  claim  of  the  creditors  of  the  defendant 
Penn  Cordage  Company,  mortgagor.  When 
that  opinion  was  pronounced,  the  counsel  for 
the  complainant  insisted  that  It  was  not  in- 
tended by  him  to  admit  the  invalidity  of  the 
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complainant's  mortgage  as  a  chattel  mort- 
gage; that  he  bad  supposed  that  he  had  sub- 
mitted that  point  to  the  Vice  Chancellor  for 
consideration  and  determination.  The  ooon- 
sel  for  the  defendants  were  consulted  as  to 
this  misunderstanding,  and,  by  agreement, 
the  testimdny  In  the  cause  has  been  reopened 
on  the  single  point,  "Is  the  complainant's 
mortgage  valid,  under  the  chattel  mortgage 
act,  against  the  claim  of  the  creditors  of  the 
mortgagor?"  This  question  has  been  argued 
by  counsel  upon  the  following  stipulation  and 
admissions  of  facts: 

"It  Is  stipulated  and  agreed  by  and  be- 
tween the  parties  hereto  as  follows: 

"(1)  That  on  or  about  April  7,  1896,  the 
original  mortgage  from  the  Penn .  Cordarge 
Company  to  the  Knickerbocker  Trust  Compa- 
ny, as  trustee,  dated  February  1,  1896,  which 
has  heretofore  been  put  in  evidence,  and 
marked  'Exhibit  C-5'  herein,  was  sent  to  the 
clerk  of  Burlington  county,  Mt.  Holly,  N.  J., 
Inclosed  in  a  letter,  which  was  In  the  follow- 
ing terms:  'April  7th,  1896.  Dear  Sir:  At 
the  request  of  the  Knickerbocker  Trust  Com- 
pany of  this  city,  we  enclose  a  discharge  of 
mortgage  recorded  in  your  office,  executed  by 
William  Keen  to  Adolph  Segal,  the  discharge 
being  executed  by  Howard  Lippincott,  Se- 
gal's Assignee.  Kindly  satisfy  this  mort- 
gage of  record  In  your  office,  and  simultane- 
ously record  in  your  office  the  enclosed  mort- 
gage covering  the  same  property,  executed 
by  the  Penn  Cordage  Company,  to  the  Knick- 
erbocker Trust  Company,  as  Trustee.  On  re- 
ceipt of  a  memorandum  of  your  fees  for  sat- 
isfying the  old  mortgage  and  recording  the 
new  one,  we  will  promptly  remit.  So  soon 
as  the  old  mortgage  is  discharged  of  record 
and  the  new  one  recorded,  kindly  wire  the 
Knickerbocker  Trust  Company,  No.  66  Broad- 
way, this  city,  to  that  effect,  at  the  expense 
of  ttie  Trust  Company.  Tours  very  truly, 
Davies,  Stone  &  Auerbacb.  To  the  Clerk  of 
Burlington  County,  Mount  Holly,  N.  J.' 

"(2)  That  the  mortgage  executed  by  Wil- 
liam Keen  to  Adolph  Segal,  referred  to  in 
said  letter,  had  theretofore  been  duly  re- 
corded as  a  mortgage  of  real  property  In  a 
book  set  apart  for  the  recording  of  real  es- 
tate mortgages,  and  also  as  a  chattel  mort- 
gage in  a  book  set  apart  for  the  recording  of 
chattel  mortgages,  by  the  clerk  of  Burlington 
county,  and  that  the  discharge  of  said  mort- 
gage referred  to  In  said  letter  was  likewise 
duly  recorded  and  entered  in  both  of  said 
books.  That  said  new  mortgage,  to  wit,  said 
mortgage  from  the  Penn  Cordage  Company 
to  the  Knickerbocker  Trust  Company,  as 
trustee,  was  thereafter,  to  wit,  on  the  10th 
day  of  April,  1896,  recorded  by  the  clerk  of 
Burlington  county,  N.  X,  in  a  book  kept  by 
him,  and  designated  'Book  A-4'  of  Mortga- 
ges, at  page  458,  etc,  which  book  was  one 
of  the  books  provided  by  the  clerk  of  the 
county  for  registering  or  recording  mort- 
gages of  lands,  tenements,  and  heredita- 
ments, lying  and  being  within  bis  county. 


"(3)  That  the  arlglna]  was  returned  to  the 
Knickerbocker  Trust  Company  by  the  clerk, 
of  Burlington  county,  N.  J.,  bearing  the  t<A- 
lowlng  indorsement,  subscribed  by  said  ooun- 
ty  clerk:  'Received  April  10th,  1896,  record- 
ed In  the  Clerk's  office  of  Burlington  Conn- 
ty,  at  Mount  Holly,  In  Book  A-4  of  mort- 
gages, folio  458  etc.  William  W.  Worrell, 
Clerk.' 

"(4)  That  the  said  mortgage  or  convey- 
ance, heretofore  marked  'Exhibit  0-6,'  In- 
tended to  operate  as  a  chattel  mortgage,  was 
not,  ta  fact,  accompanied  by  an  immediate 
delivery,  nor  followed  by  an  actual  or  con- 
tinued change  of  possession  of  the  things 
mortgaged. 

"(5)  That  the  clerk  of  Burlington  county, 
from  the  time  chattel  mortgages  were  re- 
quired to  be  recorded,  and  prior  to  and  upon 
April  10,  1896,  Icept  two  sets  of  books  In  bis 
office,  one  set  of  which  was  provided  t<x 
registering  or  recording  all  mortgages  of 
lands,  tenem^its,  and  hereditaments  lying 
and  being  within  his  county,  and  the  other  of 
which  was  provided  for  the  purpose  of  re- 
cording' therein  the  instruments  by  the  acts 
concerning  chattel  mortgages  directed  to  be 
recorded;  that  the  mortgage  In  question  was 
recorded  in  said  'Book  A-4,'  which  was  a 
book  of  the  former  set,  and  was  not  recorded 
in  a  book  of  the  latter  set 

"Counsel  being  present.  It  Is  agreed  that 
Mr.  Humphreys,  counsel  for  complainant, 
will  serve  copies  of  his  brief  on  all  counsel 
in  the  cage,  with  the  exception  of  Mr.  Archer, 
who  has  notiaed  Mr.  Humphreys  that  his 
client  is  not  interested  in  this  particular  dis- 
pute; and  that  said  counsel  will  reply  to  said 
brief  within  seven  days  thereafter,  and  serve 
a  copy  of  their  briefs  upon  Mr.  Humphreys, 
who  will  reply  thereto  within  seven  days." 

The  truth  of  the  facts  contained  in  stipula- 
tions 1,  2,  3,  4,  and  5,  Is  admitted.  Counsel 
for  defendants  object  to  the  adnaission  of  the 
facts  set  forth  In  stipulations  1  and  2  as  be- 
'Ing  Irrelevant  Counsel  for  the  complainant 
object  to  the  admissions  of  the  facts  set 
f<»th  In  stipulation  5  as  being  irrelevant 

John  B.  Humphreys  and  Davies,  Stone  & 
Auerbacb,  for  complainant  0.  V.  D.  JoUne, 
for  defendant  Claud  S.  Fries.  Joseph  H. 
Gaskill,  for  defendant  Pennsylvania  Railroad 
Company, 

GREY,  V.  O.  (after  stating  the  facts). 
Two  objections  are  made  against  the  validity 
of  the  complainant's  mortgage:  First.  It  Is 
contended  that  the  affidavit  of  consideration 
does  not  sufficiently,  state  the  consideration 
of  the  mortgage.  The  whole  case  shows  that 
the  true  consideration  of  the  mortgage  was 
the  securing  the  payment  of  the  bonds  de- 
scribed in  the  mortgage.  The  affidavit  de- 
clares It  to  be  "to  secure  the  payment  of 
$100,000  of  the  bonds  described  in  said  mort- 
gage." The  inqnir»  Is  thus  referred  to  the 
mortgage  itself,  to  which  the  affidavit  is  i^ 
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pended,  tor  farther  Information  as  to  the  de- 
tails  of  the  consideration.  He  there  finds  a 
foil  statemoit  of  the  scheme  for  the  raising 
<tf  money  by  the  issue  of  bonds  to  be  secured 
by  this  mortgage.  It  differs  in  no  essential 
particular  from  tbe  usual  methods  followed  In 
effecting  the  issue  of  bonds  upon  the  security 
of  corporate  property.  The  affidavit  of  con- 
sideration, taken  with  the  statements  in  the 
mortgage  itself  to  which  It  refers,  sufficient- 
ly meets  the  requirements  of  the  statute 
(Gep.  St  p.  2118,  {  62),  as  Interpreted  In  the 
case  of  Fletcher  v.  Bonnet,  51  N.  J.  Bq.  616, 
28  Atl.  601,  by  the  Court  of  Appeals,  where 
it  was  held  that  an  express  reference  in  the 
affidavit  of  consideration  to  the  matters  con- 
tained In  the  mortgage  made  the  recital  thus 
referred  to  a  part  of  the  affidavit.  The  com- 
plainant's mortgage  is  not  invalid  as  a  chat- 
td  mortgage  for  want  of  a  proper  affidavit 
of  consideration.  Secondly.  Tbe  d^endants 
hulst  that  the  complainant's  mortgage  was 
not  recorded  as  a  chattel  mortgage  in  the 
manner  required  by  the  chattel  mortgage 
act  This  Is  Che  substantial  ground  on  which 
the  complainant's  mortgage  is  challenged. 

It  is  tmdiaputed  that  this  mortgage  was 
not  recorded  as  a  chattel  mortgage  In  the 
book  provided  by  the  county  clerk  for  that 
purpose.  It  was,  however,  recorded  in  the 
book  provided  by  the  clerk  for  the  record  of 
real  estate  mortgages,  and  this  record  pre- 
ceded the  claims' of  the  defendant  creditors 
who  now  challenge  its  validity  as  a  chattel 
mortgage.  The  complainant  Insists  that  a 
diattel  mortgage  becomes  recorded,  within  the 
meaning  of  the  chattel  mortgage  act,  from 
the  moment  It  is  lodged  with  tbe  clerk  for  rec- 
ord and  Is  ostensibly  received  by  him  for  that 
poipose;  tbat  altbpugb  it  may  be  recorded 
In  the  wrong  book,  or  may  never  be  record- 
ed in  fact,  yet  it  Is,  from  and  after  its  de- 
posit wttb  tbe  clerk,  forever  recorded  In  law, 
and  tbat  creditors  (who,  if  they  examined 
the  chattel  mortgage  books,  would,  as  a 
matter  of  fhet;  And  no  record  of  any  such 
mortgage)  must  be  held  as  matter  of  law 
to  have  had  constructive  notice  of  the  de- 
posited; though  mlsrecorded  or  nonrecord- 
ed,  mortgage.  The  system  of  constructive 
notice,  based  on  the  vartons  recording  acts, 
is  purely  statutory.  To  ascertain  whether 
an  Instmment  bas  been  so  recorded  as  to  give 
constructive  notice  of  its  existence,  the  re- 
qalrements  of  the  statute  which' make  the 
record  of  tbat  particular  Instrument  notice 
must  be  observed.  At  the  common  law,  the 
fact  tbat  tbe  possession  of  cbattels  remained 
vltb  /the  cbattel  mortgagor  was,  as  between 
eieditors  of  tbe  mortgagor  and  the  mort- 
gagee^ of  itself  prima  fade  evidence  that  this 
mortgage  was  frandnleDt.  Pancoast  v.  Mil- 
ler. 29  N.  J,  Law,  260^264;  Fletcher  v.  Bon- 
net, Bl  N.  J.  SJq.  619,  28  Atl.  601  (Court  of 
Anteals).  Wblle  this  presumption  attended 
the  diattel  mortgage.  It  was  held  that  the 
ehatt^  mortgagee  might  relieve  himself  ct 
Ite  prommptlon  that  bis  mortgage  was  fiand- 


nleut  by  proof  tbat  the  leaving  of  the  goods 
la  the  possession  of  tbe  chattel  mortgagor  was 
not,  in  fact,  fraudulent  Runyon  v.  Oroshon, 
12  N.  J.  Eq.  86;  Pancoast  v.  Miller,  29  N.  J- 
Law,  254;  Boe  v.  Medlng,  53  N.  J.  Bq.  360,  80 
AtL  587,  affirmed  on  appeal  68  N.  3.  Eq.  865, 
38Aa894.  The  state  of  the  law  in  1868  (when 
Runyon  v.  Oroshon  was  decided,  declaring 
chattel  mortgages  to  be  prima  facie  fraudu- 
lent when  unaccompanied  by  change  of  pos- 
session of  tbe  mortgaged  goods)  tended  to 
prevent  the  use  of  personal  property  as  a 
basis  of  credit,  unless  by  way  of  pledge  and 
actual  delivery  of  possession.  It  placed  the 
holder  of  a  chattel  mortgage  at  the  disad- 
vantage that  bis  security  was  prima  facie 
deemed  to  be  fraudulent,  and  put  upon  him 
the  burden  of  affirmatively  proving  that  It 
was  taken  without  fraudulent  purpose.  In 
Older  to  enable  the  owner  of  personalty, 
wttlle  retaining  its  possession,  to  mortgage 
its  value,  and  to  relieve  the  bolder  of  such 
a  mortgage  of  the  imputation  of  fraud,  and. 
at  tbe  same  time  to  warn  all  who  might  give 
credit  to  tbe  owner,  because  of  his  possession 
of  the  goods,  that  there  was  an  outstanding 
claim  upon  them,  the  first  chattel  mortgage 
statute  was  passed.  Tbat  act  declared  that 
every  conveyance.  Intended  to  operate  as  a 
mortgage  or  goods  and  cbatt^  which  should 
not  be  accompanied  by  an  Immediate  deliv- 
ery and  followed  by  an  actual  and  continued 
change  of  possession  of  the  things  mort- 
gaged, should  be  absolutely  void  as  against 
the  creditors  of  the  mortgagor,  imless  tbe 
mortgage,  or  a  true  copy  thereof,  should  be 
filed  as  directed  in  the  succeeding  section  of 
tbat  act  P.  L.  1864,  p.  493,  S  1-  Tbe  suc- 
ceeding section  directed  that  the  chattel 
mortgage  should  be  filed  in  the  clerk's  (or 
register  of  deeds)  office,  and  that  that  officer 
should  Indorse  thereon  the  time  of  receiving 
the  same.  Tbe  other  provisions  of  the  act 
of  1864  direct  the  filing  of  a  copy  of  tbe 
chattel  mortgage  and  statement  exhibiting 
the  Interest  of  the  mortgagee,  under  penalty 
tbat  the  mortgage  should  cease  to  be  valid 
as  against  creditors.  If  that  were  not  done, 
as  prescribed  by  that  statute.  If  the  mort- 
gagee obtained  his  mortgage  to  be  filed  as  di- 
rected by  tbe  act,  he  was  relieved  from  tbe 
presumption  that  It  was  fraudulent  The 
burden  of  seeing  tbat  the  statutory  requi- 
sites were  actually  performed  was  east  upon 
him.  If  they  were  not  observed,  his  mort- 
gage was  void  as  to  creditors  of  the  mort- 
gagor. While  that  statute  was  in  force,  if  a 
chattel  mortgage  had  been  sent  to  a  clerk's 
office  by  a  mortgagee,  and  had  been  received 
by  the  clerk,  but  had  not  in  fact  been  filed 
by  him  as  directed  by  the  second  section,  it 
would,  as  against  creditors  of  the  chattel 
mortgagor,  have  been  void  by  the  express 
Words  of  tbe  statute.  Nothing  In  the  act  de- 
clared that  dei>o8lting  It  with  the  clerk  re- 
lieved it  of  the  statutory  invalidity  which  at- 
tached if  it  was  not  filed,  nor  did  the  act  de- 
clare that  sending  or  d^vering  It  to  tbe 
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clerk  was  a  flitng  of  It  It  was  void  as  to 
creditors  tf  not  filed  as  directed  by  the  act, 
no  matter  how  that  incident  was  occasioned. 
In  1886  the  chattel  mortgage  act  was  revised, 
and  so  changed  that,  instead  of  filing  the 
chattel  mortgage  in  order  to  make  it  valid 
against  the  creditors  of  the  mortgagor,  it 
was  required  that  it  should  be  recorded.  P. 
L.  1885,  p.  aid.  It  Is  the  provisions  of  this 
act  which  affect  the  chattel  mortgage  pres- 
ently In  controversy.  The  fourth  section  of 
the  act  of  1885  declares:  "That  every  mort- 
gage or  conveyance  Intended  to  operate  as  a 
mortgage  of  goods  and  chattels  hereafter 
made,  which  shall  not  be  accompanied  by  an 
Immediate  delivery,  and  followed  by  an  ac- 
tual and  continued  change  of  possession  of 
the  things  mortgaged,  shall  be  absolutely 
void  as  against  the  creditors  of  the  mort- 
gagor, and  as  against  subsequent  purchasers 
and  mortgagees  in  good  faith,  unless  the 
mortgage  having  annexed  thereto  an  affidavit 
or  affirmation  made  and  subscribed  by  the 
bolder  or  holders  of  said  mortgage,  his,  her 
or  their  agent  or  attorney  stating  the  con- 
sideration of  said  mortgage  and  as  nearly 
as  possible  the  amount  due  and  to  grow  due 
thereon,  be  recorded  as  directed  in  the  suc- 
ceeding section  of  this  act;  provided,  that 
nothing  contained  in  this  act  shall  be  taken, 
construed  or  held  to  apply  to  any  mortgage 
of  personal  property  included  In  a  mort- 
gage of  franchises  and  real  estate  hereto- 
fore or  hereafter  made  by  any  railroad  com- 
pany and  which  hath  been  or  shall  be  re- 
corded or  registered  as  a  mortgage  of  real 
estate  In  every  county  in  which  such  rail- 
road, or  any  part  of  it  is  or  shall  be  locat- 
ed, and  it  shall  not  be  necessary  to  record  as 
a  chattel  mortgage  any  such  mortgage  as 
Is  In  this  proviso  described."  The  Court  of 
ESrrors  and  Appeals  has  declared  that  the 
same  legislative  purpose  which  inspired  the 
previous  act,  requiring  the  filing  of  a  chat- 
tel mortgage,  attends  upon  the  new  act  re- 
'qnirlng  that  it  be  recorded.  Roe  v.  Meding, 
53  N.  J.  Bq.  367,  33  Atl.  394.  Both  statutes 
are  Intended  to  protect  the  creditors  of  the 
mortgagor.  53  N.  J.  E}q.  366,  33  Atl.  394. 
The  phrasing  of  this  act  indicates  a  clear 
legislative  Intent  that  chattel  mortgages 
shall  be  void  as  against  the  creditors  of  the 
mortgagee  in  cases  In  which  possession  la 
not  taken  of  the  chattels  mortgaged,  unless 
certain  named  incidents  prescribed  in  the  act 
are  performed.  The  fourth  section  requires 
that  an  affidavit  of  the  holder  be  annexed, 
stating  the  consideration  of  the  chattel  mort- 
gage and  the  amount  due  and  to  grow  due 
thei«on,  and  that  the  mortgage  be  record- 
ed as  directed  by  the  succeeding  section  of 
the  act  The  fifth  indicates  in  what  county 
its  record  shall  be  made.  The  sixth  pr&> 
scribes  that  no  mortgage  shall  be  recorded 
unless  it  be  acknowledged  or  proved  and 
the  acknowledgment  or  proof  be  certified 
thereon.  The  command  of  the  statute  as  to 
these  prerequisitea  Is  Imperatt^e.     Graham 


Button  Co.  T.  Spidmann,  50  M.  3.  Bq.  128,  24 
Atl.  571;    affirmed  on  appeal  50  N.  J.    Bq. 
796,  27  Atl.  1033.    A  faUure  to  perform  any 
one  of  them  leaves  the  chattel  mortgage  ab- 
solutely void  as  to  the  creditors  of  the  mort- 
gagor.   The  same  principle  runs  througli  tbe 
discussion  of  the  chattel  mortgage  act  in  tbe 
case  of  Roe  t.  Meding,  63  N.  J.  Bq.  350,  33 
Atl.  394,  In  the  court  of  appeals.    By  far  tbe 
most  Important  of  these  statutory  require- 
ments for  the  protection  of  creditors  is  that 
which  prescribes  that  the  chattel  mortgage 
must  be  recorded  as  directed  by  the  succ^d- 
ing  section  of  the  act    Although  every  oth«" 
statutory  essential  may  have  been  perform- 
ed, all  are  of  no  value  as  notice  to  the  cred- 
itors of  the  mortgagor  unless  the  chattel 
mortgage  be  recorded  as  required  by   tbe 
statute.    It  Is  this  final  act  which  at  law  no- 
tifies the  creditora  of  the  mortgagor.     Tbe 
latter,  knowing  that  constructive  notice  is 
given  them  by  the  statutory  record,  may  pro- 
tect  themselves    by  examining    the   record 
which  the  statute  directs  to  be  made.    Tbe 
complainant's  >  contention,    that   Its    chattel 
mortgage  was  in  contemplation  of  law  re- 
corded from  the  moment  it  was  lodged  wltb 
the  clerk.  Is  opposed  by  the  express  words 
of  the  act  itself,  which  In  terms  declares 
that  a  chattel  mortgage  Is  void  unless    it 
be  recorded.    At  the  time  the  act  respecting- 
chattel  mortgages  was  passed  In  1885,  tbe 
recording  act  concerning  deeds  provided  timt. 
if  a  deed  were  eith«:  recorded  or  "lodged 
for  that  purpose  with  the  clerk,"  It  should 
operate  as  notice.    Supp.  to  Revision  1886, 
p.  133,  S§  8,  9,  tit  "Conveyances."    The  stat- 
ute which  provided  for  the  recording  of  mort- 
gages also  declared  that  if  a  mortgage  be 
recorded  or  "lodged  for  that  purpose  with 
the  clerk,"  it  should  be  notice.     Revision 
1877,  p.  706,  f  22,  tit   "Mortgages."     This 
course  of  legislation  upon  a  kindred  subject, 
existing   when  the  act   was  passed  which 
provided  for  recording  of  chattel  mortgages, 
shows  that,  when  the  Legislature  Intended 
to  make  the  lodging  for  record  as  effective  as 
the  record  Itself,  it  definitely  expressed  that 
purpose.    Deeds  and  real  estate  mortgages 
had  theretofore  been  declared  recorded  when 
lodged  for  that  purpose.    Cliattel  mortgages 
were  required  to  be  actually  recorded.    Ii9dg- 
ing  for  record  was  not  declared  to  be  ef- 
fectual as  to  them.     The  ninth  section  of 
the  chattel  mortgage  act  is  also  explicit  in 
its  declaration  that  "every  chattel  mortgage 
hereafter  recorded  pursuant  to  the  provisions 
of  this  act  3ball  be  valid  against  the  cred- 
itora of  the  mortgagor  and  against  subse- 
quent purchasers  and  mortgagees  from  the 
time  of  the  recording  therecrf,"  not  fixtm  tbe 
time  it  shall  be  lodged  with  the  clerk  for 
record.    This  prescription'  of  the  terms  upon 
which  a  security  theretofora  presumptively 
fraudulent,  should  be  held  to  b*  valid,  was 
entirely  with  the  legislative  power.    It  is  not 
tar  the  courts  to  extend  to  such  mortgages  a 
greater    privilege,  to    the  disadvantage   of 
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crediton,  by  giving  to  tbe  chattel  mortgagee 
what  the  Legislature  saw  fit  to  withhold.  It 
moat  be  held  that  a  chattel  mortgage  Is  void, 
as  against  the  creditors  of  the  mortgagor, 
unless  it  be  actnally  recorded  as  regnired  by 
the  chattel  mortgage  statute. 

The  next  question  la  whether  the  complain- 
ant's chattel  mortgage  was  in  fact  recorded 
as  required  by  the  statute.  It  appears  by  the 
stipulation  that  the  complainant's  chattel 
mortgage  was  recorded  in  the  real  estate 
mortgage  book,  but  not  In  the  chattel  mort- 
gage book.  The  complainant  contends  that. 
If  a  chattel  mortgage  is  recorded  in  the 
clerk's  office,  it  is  a  sufficient  compliance 
with  tbe  regulremente  of  the  fourth  section. 
Any  examination  of  the  chattel  mortgage 
statute  makes  It  entirely  clear  that  it  was 
the  legislatlTe  purpose  In  passing  that  act  to 
prescribe  a  method  whereby  chattel  mort- 
gages (which  theretofore  could  not  be  record- 
ed) might  thereafter  be  recorded,  and  thus 
be  rdiered  from  the  imputation  of  fraud  and 
from  the  Inconvenience  which  attended  upon 
the  preservation  and  examination  of  a  file. 
Tbe  things  which  the  statute  requires  to  be 
done  In  order  to  relieve  the  chattel  mortgage 
from  the  declaration  that  it  is  absolutely  void 
are,  as  above  stated,  in  the  nature  of  condi- 
tions. The  statute  directs  (section  7)  that 
the  clerk  shall  provide  books  in  which  to  re- 
cord chattel  mortgages.  The  stipulation  in 
this  case  admits  that  the  clerk  of  Burlington 
county,  in  compliance  with  tbe  provisions  of 
the  chattel  mortgage  act,  had  provided  and 
kept  books  for  the  recording  of  chattel  mort- 
gages. Those  books  were  separate  and  dis- 
tinct from  the  books  in  which  real  estate 
mortgages  were  recorded.  This  practice  ac- 
cords with  the  provisions  of  the  chattel  mort- 
gage act,  and  is,  I  believe,  invariable  in  ev- 
ery county  in  the  state.  The  complalnant^s 
mortgage  was  recorded  in  the  real  estate 
mortgage  book,  but  not  In  the  chattel  mort- 
gage book.  It  is  not  contended  that  the 
statute  directs  that  chattel  mortgages  should 
be  recorded  in  the  real  estate  mortgage  books, 
but  tbe  complainant  insists  that  the  provisidns 
of  the  fifth  section  are  fully  observed  when 
the  chattel  mortgage  is  recorded  in  the  cleric's 
office,  no  matter  In  what  boolc  If  such  be 
tlie  meaning  of  the  stetute,  then  chattel 
mortgages  may  be  recorded  in  deed  books,  or 
Judgment  books,  or  In  the  minutes  of  the 
courts,  or,  indeed,  in  any  book,  so  that  it  be 
In  tbe  clerk's  office.  Such  a  construction 
wonld  defeat  the  whole  design  of  the  stetute, 
wtaidi  clearly  arranges  for  and  contemplates 
the  recording  of  chattel  mortgages  in  a  book 
to  be  spedflcally  provided  for  that  purpose  by 
tbe  derk,  which  creditors  may  examine  In 
order  to  ascertain  whether  a  party  in  posses- 
sion of  chattels  has  mortgaged  them.  It  is  a 
recording  in  this  chattel  mortgage  book,  pro- 
vided for  by  the  chattel  mortgage  stetute, 
which  the  law  recognizes  as  a  recording.  It 
Is  this  book  which  the  Intending  creditor  of 
the  nxMtgagor  examinee  to  see  whether  his 


possible  debtor  has  given  a  chattel  mortgage 
upon  the  goods,  the  possession  of  which  by 
hixD  might  lead  the  intending  creditor  to  give 
Mm  credit.  A  recording  to  the  real  estete 
mortgage  book  is  no  more  a  compliance  with 
tbe  provisions  of  the  chattel  mortgage  act 
than  would  be  a  recordtog  in  a  deed  book,  or 
any  other  book  not  recognized  by  the  chattel 
mortgage  statute.  To  hold  that  such  a  record- 
ing of  a  chattel  mortgage  is  effectual  would  be 
to  make  the  statute  and  the  record,  not  a  pro- 
tection to  creditors  of  tbe  chattel  mortgagee, 
but  a  trap  to  mislead  and  deceive  them.  -<■ 
The  complainant  Insists  tbat  Ita  mortgage, 
as  a  charge  upon  the  personalty,  ought  not  to 
be  held  invalid  because  of  the  omission  of 
the  clerk  to  record  it  in  the  proper  book;  that 
it  ought  not  to  be  held  responsible  for  the 
mistake  or  omission  of  a  public  officer.  The 
chattel  mortgage  statute  declares  that  cer- 
tain things  must  be  done  in  order  to  prevent 
a  chattel  mortgage  from  being  held  invalid. 
Several  of  these  things  must  be  done  by  pub- 
lic officers.  The  affidavit  showtog  the  consid- 
eration of  the  chattel  mortgage  must  be  tak- 
en before  some  officer  authorized  to  take  affi- 
davits. He  may  omit  to  annex  or  sign  the 
Jurat.  This  would  invalidate  the  record.  The 
execution  of' the  chattel  mortgage  is  required 
by  the  act  to  be  acknowledged,  and  the  ac- 
knowledgment to  be  certffied  on  the  mort- 
gage. This  must  be  done  by  a  public  officer. 
If  be  Insufficiently  does  it,  or  omlte  to  do  it, 
tbe  record  of  the  chattel  mortgage  is  insuffi- 
cient Both  these  fatal  defecta  might  arise 
by  the  omission  of  public  officers.  The  reason 
they  destroy  the  efficiency  of  the  chattel 
mortgage,  as  agatost  crediton  of  the  mort- 
gagor, is  that  they  show  tbat  the  statutory 
requirements  have  not  been  performed.  Tbe 
provision  of  the  statute  requiring  the  record- 
ing of  the  chattel  mortgage  by  the  clerk  Is  as 
essential  as  the  requirements  that  the  affi- 
davit of  consideration  be  made  or  tbat  the 
acknowledgment  be  certified.  The  failure  to 
perform  any  of  these  essentials  for  any  rea- 
son, no  matter  by  whose  fault,  invalidates 
the  mortgage  as  to  creditors  of  the  mort- 
gagor. The  statutory  conditions  are  not  ful- 
filled. Under  this  construction  of  tbe  statute, 
the  actual  record  of  a  chattel  mortgage  in  tbe 
chattel  mortgage  book  provided  by  tbe  stat- 
ute is  a  necessity  to  ita  validity  as  against 
creditors  of  the  chattel  mortgagor.  BYom  this 
point  of  view  it  is  of  no  slgnfficance  whether 
the  omission  dBcientiy  to  record  the  com- 
plainants mortgage  as  a  chattel  mortgage 
was  occasioned  by  the  fault  of  the  complain- 
ant or  of  the  clerk.  The  transaction  regard- 
ing the  recording  of  this  mortgage  took  place 
wholly  by  correspondence  between  the  com- 
plainant company  and  the  clerk,  so  that  it  is 
possible  to  know  with  certainty  Just  what 
the  clerk  was  instructed  to  do.  The  stipu- 
lation sete  forth  a  copy  of  the  letter  of  in- 
structions which  the  complainant  sent  to  the 
clerk  with  the  mortgage  when  it  was  for- 
warded to  him  for  recording.   If  the  omission 
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of  the  clerk  to  record  this  paper  as  a  chattel 
mortgage  has  any  rcdevancy  in  this  case,-  all 
his  responsibility  was  cast  upon  him  by  this 
letter.  An  examination  of  the  complainant's 
letter  will  show  that  the  circumstances  un- 
der whlcii  the  paper  was'  sent  for  record- 
leave  It  In  some  doubt  whetho-  the  failure  to 
record  It  as  a  chattel  mortgage  was  the  fault 
of  the  complainant  or  of  the  clerk.  It  may, 
I  think,  he  forcefully  argued  that  the  duties 
of  the  clerk  in  recording  Instruments  are  min- 
isterial, not  Judicial;  that  it  ia  his  business 
to  record  any  paper  sent  to  him  in  that  book 
In  which,  by  law,  such  a  pai>er  should  be  re- 
corded, if  the  paper  Itself,  or  the  instruction 
sent'hlm,  indicate  to  a  layman's  comprehen- 
sion in  what  book  the  paper  should  be  record- 
ed; but  that.  If  the  paper  does  not  itself 
plainly  Indicate  Its  character,  and  the  lett» 
of  instructions  does  not  direct  the  clerk  In 
which  book  It  should  be  recorded,  it  la  not 
the  clerk's  duty  to  decide  in  a  Judicial  way 
the  legal  bfCect  of  the  instrument,  and  to 
record  it  accordingly.  The  Instrument  In  this 
case  Is  Indorsed  "Mortgage,"  not  "Chattel 
Mortgage."  Nothing  in  the  way  of  Indorse- 
ment indicated  tliat  it  was  a  chattel  mort- 
gage. Its  contents,  if  read  by  one  who  knew 
the  requisites  of  a  chattel  mortgage,  showed 
that  it  had  those  characteristics.  Whether  it 
is  the  duty  of  the  clerk  to  pass  such  a  Judg- 
ment upon  instruments,  sent  for  record,  and 
to  record  them  accordingly,  is,  I  think,  some- 
what doubtful.  The  complainant's  letter  did 
not  inform  the  clerk  that  the  paper  sent  was 
a  chattel  mortgage^  nor  did  it  Instruct  the 
clerk  to  record  the  paper  as  a  chattel  mort- 
gage. Whether,  under  such  circumstances, 
the  clerk  was  bound  to  have  recorded  the 
paper  in  question  as  a  chattel  mortgage,  also 
appears  to  me  to  be  doubtful.  He  did  not  in- 
dorse upon  the  paper  any  certificate  that  he 
had  recorded  It  as  a  chattel  mortgage.  It 
seems  to  me,  however,  that  it  Is  not  necessary 
to  decide  these  questions  as  to  whose  fault  It 
was  that  the  mortgage  was  not  recorded  in 
the  chattel  mortgage  book.  The  statute,  in 
my  opinion,  requires  that  the  chattel  mort- 
gage, In  cases  where  no  possession  is  taken 
of  the  goods  mortgaged,  must.  In  order  to  be 
valid  against  the  creditors  of  the  mortgagor, 
be  actually  recorded  in  the  book  directed  by 
the  statute  to  be  provided.  If  it  be  not  so 
recorded,  the  chattel  mortgage  la  void  as  to 
such  creditors,  no  matter  what  may  have  oc- 
casioned the  omission  to  record  it  as  required 
by  the  statute. 

▲  decree  will  be  advised  In  accordance  with 
the  views  above  ex^reesed. 

(«  N.  J.  u  «») 

FHLL  T.  H.  PHliL.  POULTRY  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  22,  1903.) 

MABTKR    AMD    SERVANT— ACTION    FOR    8BRV- 
I0B8— BURDBN  OF  PROOF— PATMBNT. 

1.  In  the  case  as  presented  by  the  plaintiff's 
evidence,  the  court  properly  refused  defendant's 


motion  for  a  Judgment  of  nonsuit:  and  the 
chari;e  of  the  judge  to  the  jury  clearly  and  ccw- 
rectly  placed  upon  the  plaintiff  the  burden  of 
establishing  by  the  weight  of  evidence  the 
terms  -  of  the  contract,  upon  which  alone  his 
right  to  their  verdict  should  depend. 

2.  In  the  absence  of  contrary  evidence,  the 
law  presumes  that  payment  for  services  ren- 
dered by  one  at  another's  request  shall  be  made 
in  money. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Gloucester  Coun- 
ty. 

Action  by  Harry  Fell  against  tlie  H.  Fell 
Poultry  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    AtSrmed. 

William  T.  Boyle  and  Charles  A.  Coogan, 
for  plaintUF  in  error.  Robert  S.  Clymer  and 
Robert  C.  Sparlcs,  for  defendant  In  error. 

VRBDBNBURGH,  J.  The  oomiael  toe  the 
plaintiff  in  error,  in  his  argument  and  brief, 
brings  to  the  attention  of  the  court  but  two 
assignments  of  error— the  first,  that  the  trial 
Judge  erroneously  refused  to  grant  his  mo- 
tion for  Judgment  of  nonsuit  against  the 
plaintiff  below;  and,  second,  that  the  Judge 
erroneously  charged  the  Jury  that,  "if  the 
defendant  claims  a  different  contract,  he 
must  prove  it,  and  the  burden  is  on  him." 

If  the  Judge  bad  granted  the  motion  to  non- 
suit, I  think  he  would  have  exceeded  the 
plain  legal  duty  then  before  blm.  The  ac- 
tion was  upon  contract— brought  to  recover 
payment  for  services  by  the  plaintiff  as  man- 
ager for  the  defendant  corporation  In  Its 
business.  The  declaration  was  framed  upon 
the  common  counts,  having  annexed  to  It  a 
bill  of  particulars,  specifying  that  it  was 
founded  upon  an  account  for  wages  due 
plaintiff  from  March  1,  189Q,  to  July  31, 
1800  (63  months),  at  $25  per  month,  amount- 
ing to  $1,325,  but  credited  various  payments 
of  cash  made  by  defendant  to  him,  almost 
monthly,  during  the  service,  amonnting  to 
$841.37.  The  defendant  below  did  not,  and 
does  not  now,  contend,  under  his  motion  to 
nonsuit,  that  the  services  sued  for  were  not 
performed  by  the  plaintiff,  nor  that  they 
were  to  be  gratuitous,  nor  bad  been  perform- 
ed without  defendant's  request  His  Insist- 
ment  pressed  before  us  by  his  brief  Is  that 
the  testimony  of  the  plaintiff  had  shown  that 
his  contract  was  made  on  the  1st  day  of 
March,  1896,  and  that  the  company  was  not 
incorporated  until  March  10^  1890,  and  that 
such  contract  "could  not  bind  the  defendant 
company."  But  this  contention  Ignores  the 
legal  effect  of  the  testimony  which  bad  then 
appeared  in  the  plaintiff's  case.  It  had  been 
testified  by  a  Mr.  Brooke  that  he  had  been 
during  the  years  of  1896,  1897  (and,  be 
thought,  1888)  the  secretary  and  treasurer  of 
the  corporation  defendant  and  had  Icept  the 
books  of  account  of  the  company  as  secmta- 
ry  and  treasurer,  and  that  he  had  authority 
to  employ  people  to  work  upon  the  property 
of  the  corporation,  and  that,  when  the  pri> 
vate  company  was  turned  over  into  a  coi> 
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pontion,  the  plaintiff,  «h6  hdi  beed  with 
and  worked  for  the'  compaity  before  its  In- 
corporation, was  to  receive  the  same  rema- 
neratlon  afterwards,  and  each  month  he  was 
credited  upon  the  books  with  the  amount  of 
salary  he  was  toi  receive,  which  the  witness 
swore  was  to  be  |25  per  month,  and  his  ac- 
connt  was  charged  with  the  amount  which 
be  did  receive.  This  evidence  detailed  by 
tte  secretary  as  to  the  contents  of  the  de- 
fendant's books  of  account  was  not  ■  object- 
ed to  by  the  defendant,  In  whose  custody 
those  books,  presumably,  still  remained,  and 
was  therefore  properly  before  the  trial  court 
(or  Its  consideration.  The  plaintiff  also  had 
sworn  that  he  had  rendered  services  as  gen- 
eral manager  for  the  defendant  company 
from  March  1,  1890,  until  July  81,  1900,  and 
that  his  claim  was  for  those '  sepvlces,  per- 
formed after  the  Company  was  Incorporated; 
that  two  of  the  directors  (one  of  them  being 
the  president)  had  told  him  fliat  they  In- 
tended to  give  him  a  salary  of  $26  a  month; 
that  the  cash  payments  for  which  he  had  giv- 
en credit  were  made  to  him'  on  account  of 
the  agreement  the  company  had '  made  with 
him  to  pay  him  such  salary  or'  wages:  As 
this  evidence  of  the  plalntlS  and  his  witness 
stood  when  the  motion  to  nonsuit  was  made, 
it  clearly  established  the  defendant's  liabili- 
ty. It  amounted.  In  legal  effect,  to  a  dit- 
tinct  admission  by  the  defendant,  in  writ- 
ing, upon  Its  own  books,  first,  of  the  employ- 
ment of  the  plaintiff's  services  by  the  ds- 
'  fendant  at  the  specified  rate;  second,  of 
the  rendition  of  such  servlcea  by  the  plain- 
tiff for  the  defendant;  third,  of  numerous 
payments  on  accotmt  ot  those,  services  by 
the  defendant  to  the  plaintiff  in  recognition 
of  Its  oUlgatlon  to  pay  him  money  for  those 
services  at  the  price  claimed.  Even  if  the 
actual  making  of  the  contract  in  question 
had,  as  Insisted,  antedated  the  defendant's 
legal  Incoiporation,  the  evidence  referred  to 
had  established  an  acceptance  and  repeated 
ratification  by  defendant  of  the  contract  aft- 
er defendant  had  aoinired  contraottve  ca* 
padty. 

Nor  lias  the  second  assignment  of  rirror 
4ibove  quoted,  we  think,  any  solid  support. 
The  defendant  had  no  standing, '  under  the 
pleadings,  to  demand  affirmatively  in  that 
snit  the  enforcement  of  the  terms  of  any 
contract  different  from  the  one  sued  upon. 
The  plaintiff  had  sued  to  recover  payment 
of  money  onder  contract  toe  his  services,  and 
could  recover  money  or  nothing  In  the  suit; 
-and  the  defendant,  not  dlsirating  that  sncta 
services  were  performed,  and  that  plaintiff 
was  entitled  to  be  paid  for  his  services,  in- 
troduced evidence  to  show  that  the  true 
terms  of  Hie  contract  between  them  re- 
quired the  plaintiff  to  accept  in  payment  for 
his  services  d^endanfs  stoA,  Instead  of 
oioney.  If  this  poaition  had  been  establlsh- 
«d  by  the  weight  of  evidence,  it  would  have 
1)een  a  complete  defense  fo  the  suit.  But  in 
the  absenea  «f  psooC  to  the'  contrary,  the 


law  presumes  tiiat  such  aervlcwi  are  payiible 
in  money.  The  trial  Judge,  in  charging  as 
to  this  issne,  had  said  to  the  Jury,  inter,  alia, 
that  if  the  plaintiff  engaged  to  take  stock. 
Instead  of  (25  a  month,  "it  was  a  legal  bar- 
gain. Now,  which  bargain  was  made?  That 
is  what  you  have  to  decide"— and  added,  in 
response  to  the  plalntUTs  request,  "tha^  If 
the  defendant  claims  a  different  contract 
[than  for  moiiey],  he  must  prove  it,  and  the 
burden  is  on  him."  This  was  correct  The 
implication  and  presumption  of 'the  law,  as 
the  common  counts  of  the  inresent  and  of 
every  declaration '  in  assumpsit  declare,  to 
that  a  promise  is  made  by  the  defendant  to 
pay  money -for  the.  price  and  valne  of -work 
dotae  and'  services  performed  at  the  hitter's 
request.  Snch  presnmption  was  the  defend- 
ant's burden  to  overcome  by  evidence.  When 
the  defendant  sought  to  rebut  this  presump- 
tion, and  attempted  to  show  that  the  serv- 
ices were  to  be  paid  for  by  somefhlng  other 
than  money,  it  assumed  the  affirmative  upon 
that  question,  and,  of  course,,  the  borden  of 
proof.  The  defendant's  coimsel,  In  his  brief, 
argues  that  the  onus  probandl  generally  was 
erroneously '  by  the  charge  taken  from  the 
plainturs  shoulders  and  placed  upon  the  de- 
fendant, but  this  Is  a  misconception  of  the 
meaning  of  plain  language.  The  bin  of  ex- 
eeptlims  shows  that  the  judge.  In  response 
to  tile  defendant's  requests  to  chalrgs  the 
Jury,  further  'expressly  Instructed  them  that 
•^he  plaintiff  was  bound  to  prove  his  case 
by  a  preponderance  of  proof,"  and  that  "the 
weight  of  evidence  must  be  on  the  plaintiff'a 
side.  ♦  •  •"  and  that  "If  the  proof  was 
equal  (In  weight),  the  defendant  was  en- 
tltied  to  a  verdict."  Other  explicit  expres- 
sions in  the  judge's  charge  are  to  the  same 
effect,  and  no  Jury,  of  even  the  'most  mod- 
erate claims  to  intelligence,  could  have  been 
misled  by  the  expression  upon  which  error 
has  been  assigned.  The  charge  to  the  Jury 
(dearly  and  correctly  placed  upon  the  plaltt- 
tlff  the  burden  of  establishing  by  a  prepon- 
derance ot  proof  th6  terms  of  the  contract, 
upon  whldh' alone 'Ms  right  to  their  verdict 
should  depend. 
The  Judgment  below  should  bie  affirmed. 

.  (•  N.  J.  b  4E8) 
DO  OBAT  V.  MDRBAT. 
(Supreme  Oonrt  of  New  Jersey.    JFoae  .10, 
19080 

ANIMALB-yiOipUS    D003— INJimiBa-IilABIL- 

iirr-NBauaaNcS!. 

.1.  An  owner  ot  a  dog  is  not  liable  for  inju- 
ries resulting  to  a  person  from  hS  bitb,  In  Uie 
abeeAce  of  evidence  dtowing  the  dog  bad  a 
propendtr  tn- bite,  or  was  vicious,  to  the  own- 
er's knowledge. 

2.  The  owner  of  a  vicious  dog  known  to  have 
a  propensity  to  bite  is  not  liable  for  injuries  in- 
flicted on. a  person,  where  the  dog' was  secniely 
locked  in  ■  baildiag,'  and  escaped  .during,  the 
nisht  by  gnawing  away  the  woodwork  about 
the  lock  wjthout  the  owner's  knowledge.   ' 

t  »~Bm  Aaliaato,.! ToLiX  Cot  J>iS«  i.Mk      • 
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Sirror  to  Olrcnlt  Oourt,  Hudson  Oounty. 

Action  by  Ella  De  Gray  against  Donald 
Murray.  From  a  judgment  in  favor  of  de- 
fendant, plaintiff  brings  error.    A£9rmed. 

Aligned  February  term,  1903,  before  GUM- 
MEaiB,  O.  J.,  and  FORT,  HENDEICKSON, 
and  PITNEY,  JJ. 

Cbarles  W.  Parker,  for  plaintiff  In  error. 
Cowles  &  Carey,  for  defendant  in  error. 

OUMMERB,  G.  3.  This  was  an  action  to 
recover  tor  injuries  resulting  to  the  plaintiff 
In  error  (the  plaintiff  below)  from  the  bite  of 
■  a  dog,  owned  by  the  defendant  in  error, 
which  attacked  her  while  she  was  walking 
on  the  public  street  At  the  close  of  the  tes- 
timony the  trial  judge  directed  a  verdict  for 
the  defendant,  and  the  plaintiff  seeks  to  re- 
view the  judgment  entered  upon  that  verdict. 

It  is  the  settled  law  that  the  ownw  of  a 
dog  will  not  be  held  responsible  for  inJTirles 
resulting  to  another  person  from  its  bite,  un- 
less It  be  shown  that  the  dog  had  previously 
bitten  some. one  else,  or  was  vicious,  to  the 
knowledge  of  the  owner.  Smith  v.  Donohue, 
49  N.  J.  lAW,  548,  10  Ati.  150,  60  Am.  Rep. 
652,  and  cases  cited.  In  the  present  case, 
although  the  dog  had  been  kept  on  the  de- 
fendant's premises  for  several  years,  and 
must  have  been  well  known  in  the  neighbor- 
hood, the  only  evidence  tending  to  show  vie- 
loiviness  on  its  part,  prior  to  the  time  when 
the  plaintiff  was  bitten  by  it,  was  that,  on 
two  or  three  occasions.  It  had  "flown  at"  a 
policeman  whose  duty  required  him  to  dally 
pass  by  the  premises  of  the  defendant;  and 
that,  on  another  occasion,  it  had  "sprung  at' 
a  boy  who  was  passing  by  along  the  street, 
and  made  two  little  holes,  or  spots,  upon  his 
leg.  It  Iff  admitted  that  the  policeman  was 
never  bitten,  and  it  is  left  In  uncertainty 
whether  the  marks  on  the  boy's  leg  were 
made  by  the  teeth  of  the  dog  or  by  its  claws. 
Assuming  that  this  evidence,  meager  as  it  is, 
was  sufficient  to  make  the  character  of  the 
dog  a  jury  question,  it  was  necessary,  as  has 
already  been  stated,  in  order  to  fix  upon  the 
defendant  liability  for  the  plainttfTs  Injury, 
to  show  that  he  had  knowledge  of  bis  dog's 
vicious  propensity.  But  the  case  utterly  falls 
in  this  regard.  So  far  as  the  occurrence  in 
which  the  boy  figured  is  concerned,  the  de- 
fendant heard  from  his  wife  that  she  bad 
been  told  by  tbe  boy's  mother  that  the  dog 
had  jumped  upon  her  son,  but  had  merely 
scratched  Ills  leg.  The  experience '  of  the 
policeman  he  nevei'  heard  of  at  all. 

But  even  If  the  evidence  submitted  would 
support  the  conclusion  that  tbe  dog  had  a 
propensity  to  bite,  and  that  what  the  defend- 
ant heard  about  its  attack  on  the  boy  char- 
ged him  with  'knowledge  of  that  propensity, 
the  direction  of  a  verdict  In  his  favor  was  not 
erroneous.  In  England,  and  in  some  of  our 
^ster  states.  It  is  held  that  the  owner  of  an 
animal  which  has  a  propensity  to  attack  and 
bite  mankind,  who  keeps  It  with  the  knowl- 


edge that  it  has  such  a  propensity,  does  so  at 
his  peril,  and  that  his  liability  for  injuries  In- 
flicted by  it  is  absolute.    A  leading  case  Is 
that  of  May  v.  Burdbtt,  9  Q.  B.  112,  In  -which 
It   is   stated   that:     "The   condusion   to    be 
drawn  from  all  the  authorities  appears  to  be 
this:  that  a  person  keeping  a  miscblevous  an- 
imal, with  knowledge  of  its  propeasity,   is 
bound  to  keep  it  secure  at  his  peril,    and 
that,  if  it  does  mischief,  negligence  is  pre- 
sumed, without  express  averment.    The  negli- 
gence Is  in  keeping  such  an  animal  after  no- 
tice."   Subsequently  the  Court  of  Exchequer 
Chamber,  adopting  as  accurate  the  principle 
underlying  the  decision  of  May  v.  Burdett, 
and  referring  to  the  opinion  in  that  case. 
among  others,  as  an  authority  for  its  conclu- 
sion, declared,  in  the  case  of  Fletcher  v.  By- 
lands,  L.  R.  1  Exch.  265,  that  "one  who,  for 
his  own  purposes,  brings  upon  his  land,  and 
keeps  there,  anything  likely  to  do  mischief 
if  it  escapes,  is  prima  fade  answerable  for 
all  damage  which  is  the  natural  consei^uence 
of  its  escape."    The  application  of  this  prin- 
ciple led  the  court  to  flx  liability  upon  tbe 
owner  of  land,  who  had  stored  water  in  a 
reservoir   built  thereon,   for  Injury  done    to 
adjoining  property  by  water  escaping  from 
the  reservoir,  notwithstanding  that  such  es- 
cape was  not  due  to  any  negligence  on  the 
part  of  the  owner.    Ten  years  after  tbe  de- 
cision, of  Fletcher  v.  Rylands,  the  rule  laid 
down  in  that  case  was  applied  In  this  state, 
at  circuit,  in  the  case  of  Marshall  v.  Wel- 
wood;  and  the  owner  of  a  steam  boiler  which  - 
blew  up  and  wrecked  adjacent  property  was 
held  liable  for  tbe 'damage  done,  notwithstand- 
ing the  fact  that  the  bursting  of  tbe  boiler 
was  not  due  to  any  negligence  on  his  part. 
The  case  was  subsequently  reviewed  here-  on 
rule  to  show  cause,  and  this  court.  In  a  mas- 
terly opinion  by  the  late  Chief  Justice  Beas- 
ley,  expressly  disapproved  of    the  doctrine 
laid  down  in  Fletcher  v.  Rylands  (which,  as 
I  have  ahready  stated,  is  rested,  among  other 
decisions,  on  May  v.  Burdett),  and  declared 
that  no  man  is  in  law  an  insurer  that  the 
acts  which  he  does,  such  acts  being  lawful 
and  done  with  care,  shall  not  injuriously  af- 
fect others,  and  that  an  injury  which  results 
from  a  lawful  act,  done  in  a  lawful  manner, 
and  without  negligence  on  the  part  of  tlte 
person  doing  the  act,  will  not  support  an  ac- 
tion.   Applying  that  principle  to  the  case  in 
hand,  this  court  then  held  that  the  owner  of 
a  steam  boiler,  which  he  has  In  use  on  his 
own  property,  is  not  responsible,  In  the  ab- 
sence of  negligence,  for  the  damages  done 
by  its  bursting.    38  N.  J.  Law,  339, '20  Am. 
Dec.  394.     The  principle  laid  down  In  Mar^ 
shall  T.  Welwood  was  reiterated  by  this  court 
in  the  case  of  Ulshowskl  v.  Hill,  61  N.  J. 
Law,  875,  89  Atl.  904. 

The  right  of  a  man  to  keep  a  vicious  dog 
for  the  protection  of  Us  home  and  property  is 
conceded  In  the  case  of  Roehera  v.  Remhoff, 
65  K  J.  Law,  479,  26  AQ.  860.  He  is,  of 
course,  bound  to  exercise  a  degree  of  care. 
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commensnrate  with  the  danger  to  others 
wblcli  will  follow  the  dog's  escape  from  his 
control,  to  so  secure  It  that  it  will  not  Injure 
an7  one  who  does  not  nnlawfolly  provoke  or 
intermeddle  with  It  Worthen  v.  Love,  80 
Vt  285,  14  AtL  461.  But  if  the  owner  does 
use  such  care,  and  the  dog  nevertheless  es- 
capes and  Inflicts  Injury,  he  Is  not  liable.  In 
the  case  now  under  consideration  the  undis- 
pated  evidence  makes  it  clear  that  the  de- 
fendant fully  discharged  the  duty  of  using 
dae  care  to  prevent  the  escape  of  his  dog 
from  his  premises,  and  that  the  plaintiff's  In- 
jury was  not  due  to  any  neglect  In  that  re- 
gard upon  his  part.  She  was  bitten  In  ths 
early  morning,  between  half  past  6  and  7 
o'clock.  On  tte  preceding  evening  the  de- 
fendant shot  the  dog  in  his  carpenter  shop 
(which  adjoined  his  dwelling),  and  locked 
him  in.  During  the  night  the  dog  gnawed 
away  the  woodwork  from  arotmd  the  lock  of 
the  door  to  such  an  extent  that  the  lock 
became  detached,  thus  permitting  the  door 
to  open  and  the  dog  to  escape.  That  a  rea- 
sonably pmdent  man  would  not  have  antici- 
pated any  such  occurrence  must  be  admitted. 
The  Judgment  under  review  should  be  af- 
firmed. 


W  N.  J.  U  IM) 

HEIDECAMP  V.  JBRSBY  CITY,  H.  ft  P. 

ST.  BY.  CO. 
(Court  of  Brrors  and  Appeals  of  New  Jersey. 
June  17,  1903.) 
ADOFTSD  CHIUD-MEXT  OF  KIN. 
l.Tbe  next  of  kin  of  a  child  adopted  under 
•or  act  concerning  infants  (2  Gen.  St.  p.  1714) 
are  the  next  of  kin  by  blood,  and  not  the  adopt- 
ing parents. 
(Syllabus  by  the  Court) 

Ikror  to  Circuit  Court  Hudson  County. 

Action  by  John  Heidecamp  against  the 
Jersey  City,  Hoboken  &  Paterson  Street  Rail- 
way Company.  Judgment  for  defendant  and 
plaintlfC  brings  error.    AfiSrmed. 

James  F.  MIntum,  for  plaintiff  in  error. 
Wm.  D.  Edwards,  for  defendant  in  error.    ' 

VAN  SYCKEL,  J.  This  snit  is  broagbt  by 
John  HeMecamp,  administrator  of  Annie 
Hddecamp,  deceased,  under  our  death  act, 
for  the  benefit  of  the  next  of  kin.  Previous- 
ly to  the  injury  which  caused  her  death,  An- 
nie iiad  been  adopted  as  tbe  daughter  of  the 
plaintiff,  under  the  act  concemlng  the  adop- 
tion of  infants,  with  tbe  written  consent  of 
the  mother.  Tbe  trial  court  held  that  the 
adopting  father  was  not  the  next  of  kin,  and 
that  tbe  natural  moth«r  could  recover  nom- 
inal damages  only,  and  a  verdict  was  direct- 
ed accordingly.  Tbe  plaintiff  below  is  the 
plaintiff  in  error.  The  question  to  be  review- 
ed is  whetliar  this  instruction  of  tbe  trial 
court  is  correct 

Our  death  act  under  which  tbls  suit  is 
lirosecnted,'  provides  that  the  action  shall  be 
iot  the  exclusive  benefit  of  tlie  widow  and 


next  of  kin  of  such  deceased  ^rson,  and  tlie 
sum  recovered  shall  be  distributed  to  such 
widow  and  nest  of  kin  in  tlie  ivoportions 
provided  by  law  in  relation  to  tbe  distribu- 
tion of  personal  property  left  by  persons  dy- 
ing intestate.  Tbe  "next  of  kin,"  in  this 
act  must  be  held  to  mean  the  next  of  kin 
by  blood,  nnless  the  act  concerning  the  adop- 
tion of  infants  Impresses  upon  the  term  a 
different  meaning,  as  applicable  to  this  case. 
Our  act  concerning  adoption  <2  G&i.  St  p. 
1714  pL  17)  provides  "that  upon  tbe  entry 
of  tbe  decree  of  adoption,  the  parents  of  the 
child,  if  living,  shall  be  divested  of  all  legal 
rights  and  obligations  due  from  them  to  the 
child  or  children  or  from  the  child  or  chil- 
dren to  them;  and  tbe  child  or  children  sliall 
be  free  from  all  legal  obligations  of  obedience 
or  otherwise  to  the  parents;  and  the  adopt- 
ing parent  or  parents  of  the  child  or  children 
shall  be  Invested  with  every  legal  right  in 
respect  to  obedience  and  maintenance  on  tbe 
part  of  the  child  or  children  as  if  said  dilld 
or  children  had  been  bom  to  them  in  lawful 
wedlock;  and  the  chlld  or  children  shall  be 
Invested  with  every  legal  right,  privilege, 
obligation  and  relation  in  respect  to  educa- 
tion, maintenance,  and  the  rightn  of  inbol- 
tance  to  real  estate  or  to  tbe  distribution  in 
personal  estate  on  tbe  death  of  such  adopting 
parent  or  parents  as  if  bom  to  them  in  law- 
ful wedlock."  The  statute  expressly  invests 
the  adopting  partita  with  every  legal  right  in 
respect  to  obedience  and  maintenance  on  tbe 
part  of  the  child,  as  if  the  child  had  been 
bora  to  them  In  lawful  wedlock,  but  it  whol- 
ly falls  to  bestow  upon  the  adopting  parents 
any  right  to  inherit  the  estate  of  the  adopted 
child.  That  the  draftsman  of  the  act  did  not 
intend  to  confer  any  such  property  right  up- 
on the  adopting  parent  is  emphasised  by  the 
Immediately  succeeding  .provision  that  the 
adopted  child  shall  be  invested  with  every 
legal  right  privilege,  obligation,  and  relation 
in  respect  to  education,  maintenance,  and  tbe 
rights  of  inheritance  to  real  estate,  or  to  the 
distribution  In  porsonal  estate,  on  the  death 
of  the  adopting  parents,  as  if  bom  to  them 
in  lawful  wedlock.  The  statute  further  pro- 
vides that  on  the  death  of  the  adopting  iia- 
rent  and  the  subsequent  death  of  tbe  adopt- 
ed child  without  issue,  the  property  of  such 
adopting  deceased  i>arent  shall  descend'  to 
and  be  distributed  among  tbe  next  of  kin  of 
said  parent  and  not  to  the  next  of  kin  of  the 
adopted  child.  The  adopting  father  Is  there- 
fore excluded  from  inheriting  as  the  next  of 
kin  of  the  adopted  child,  not  only  by  the  fail- 
ure of  the  statute  to  invest  him  -With  such  ' 
rigUt  itnt  also  by  the  declaration  that  in  de- 
termining who  are  the  next  of  kin  of  the 
adopted  child,  regard  is  not  to  be  paid  to  the 
fact  of  adoption.  The  n^  of  kin  of  the 
adopted  child  are  his  next  of  kin  by  blood. 
I  have  found  no  authority  which  will  Jtistify 
a  different  interpretation  Of  our  statutes. 
.Barnes  v.  Allen,  25  Ind.  222,  holds  that 
adopted  children  are  the  heirs  of  adopting 
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father  In 'the  dejiree  of  children,  and  are  en- 
titled to  Inherit  txom  him.  No  other  cou- 
Btructlou  could  be  given  to  the  Indiana  statr 
ate,  which  provides  that  the  adopted  child 
Bhall  have  the  same  interest  in  the  estate  of 
adopting  parent,  by  descent  or  otherwise,  as 
if  the  natural  heir  of  such  parent  The 
question  whether  the  adopting  father  could 
inherit  from  the  child  Is  not  Involved  or  dis- 
cussed in  the  case.'  In  Bamhlzel  v.  Ferrell, 
47  Ind.  835,  the  court  expressly  declares  that, 
as  between  the  adopted-  child  and  the  lawful 
dilldren  of  the  adopting  parent,  the  legal  re- 
lation, as  to  inheritance,  la  not  changed  or 
affected  by  the  adoption;  that,  on  the  death 
of  the  adopted  child,  his  next  of  Un  by  blood 
take  from  him.  In  Davis  v.  Kmg,  OC  Ind. 
1,  it  appears  that  in  1883  the  Indiana  stat- 
ute was  amended  by  providing  that  property, 
real  and  personal,  which  came  to  the  adopted 
child  by '  gift,  devise,  or  descent  from  the 
adopting  parent,  should  on  the  death  of  the 
child  go  to  the  heirs  of  the  adopting  parent, 
the  same  as  if  such  child  lud  not  beoi 
adopted.  The  right  of  adopting  parent  to 
succeed  as  next  of  kin  to  the  child  was  not 
in  this  case.  In  Beinders  v.  Koppelmann, 
68  Mo.  482,  30  Am.  Rep.  800,  the  Missouri 
court  expressly  ruled  that  on  the  death  ot 
the  adopted  child  his  estate  will  go  to  his 
relations  by  blood,  and  not  to  those  by  adop- 
tion. This  interpretation  was  based  by  the 
court  upon  the  fact  that  the  statute  of  that 
state  does  not  provide  who  shall  inherit  from 
the  adopted  child,  'but  only  that  the  adopted 
child  shall  Inherit  from  the  adopting  parent 
Delano  v.  Braerton  (Mass.)  20  N.  B.  806; 
Warren  r.  Freseott  84  Me.  483,  24  Atl.  948, 
17  h.  >'&.  A.  435.  90  Am.  St  Rep.  370,  and 
Harttvell  v.  Tefft  (R.  I.)  35  Atl.  882,  34  la. 
R.  A. '500,  give  no  support  to  the  iclahn  of 
the  adopting  parent  John  Heldecamp, 
therefore,  cannot  be  regarded  as  the  next  of 
kin,  and  the  action  can  be  maintained  only 
in  the  right  of  the  natural  mother  of  the 
deceased  child,  who  is,  nnder  our  law,  the 
next  of  kin.  She  had  abandoned'  her  child 
and  released  all  claims  to  her  services,  and 
was  therefore  legally  entitled  to  no  substan- 
tial damages.  If  it  was  error  to  direct  a 
verdict  for  nominal  damages,  the  plaintiff  in 
error  cannot  complain. 

There  is  no  error  in  the  direction  of  tlie 
trial'  court  which  was  tojorlous  to  the  plain- 
tiff, and  the  jadgment  ahould  therefore  be 
afDrmad. 


(»  N.  i.  U  4S0i 

RANDOLPH  r,  NEW  TORK  CENT.  &  H. 

B.  E.  CO. 

(Court  of  BrroM  and  Appeals  of  New  Jersey. 

June  15,  1803.) 

INJimT  to  SIRVAMT-J>TrTT  OF  MASTSR. 

1.  The  duty  of  the  master  to  inspect  appara- 
tus and  appliances  is  a  duty  to  exercise  rea- 
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sonable  care,  onb'f  In  making  the  inspection, 
and    requires   only  the   making   of   snch    tests 
and  ezamioations  as  are  reasonably  practica- 
ble. 
(Syllabus  I^  the  Court) 

Error  to  Supreme  C!ourt 

Action  by  Ernest  S.  Randolph  against  tbe 
New  York  Central  &  Hudson  Rtver  Railroad 
Company.  Judgment  for  plaintiff  and  de- 
fendant brings  error.    Reversed. 

Vredenburgh,  Wall  &  Van  Winkle,  for 
plaintiff  in  error.  Horace  Allen"  and  Warren 
Dixon,  for  defendant  in  error. 

SWAYZB,  J.  The  plaintiff's  action  Is 
brought  to  recover  damages  caused  by  the 
sudden  stopping  of  a  freight  train  upon  which 
he  was  employed  as  a  brakeman.  The  sud- 
den stopping  was  due  to  the  bursting  of  a 
piece  of  hose  connecting  the  air  brakes  be- 
tween the  cars.  The  train  started  from  Wee- 
hawken,  and  the  a<^dent  hapi>ened  al^out  50 
miles  away.  The  train  bad  made  four  stops, 
at  each  of  which  the  air  brakes  had  been  suc- 
cessfully applied.  The  negligence  complain- 
ed of  was  the  failure  of  the  company  to 
make  a  proper  inspection  of  the  hose.  It  ap- 
peared that  the  inspector  at  Weehawken  had 
made  the  usual  inspection  before  the  train 
left,  except,  perhaps,  a  failure  to  Itandle  the 
hose  couplings  between  the  cars.  This  in- 
spection consisted  in  passing  along  the  train 
to  see  that  it  was  equipped  with  air  brakes 
and  that  notUng  was  broken,  and,  after  the 
air  was  turned  into  the  train  line,  opening  the 
relief  valves  on  each  car,  to  learn  if  the  air 
was  passing  through  and  if  each  car  was  be- 
ing charged;  then  opening  the  angle  cock  at 
the  rear  end,  and  blowing  the'  air  through; 
then  passing  back  to  the  head  end  of  the 
train,  and  having  the  engineer  apply  the 
air,  to  see  that  the  brakes  were  working,  at 
the  same  tiihe  listening  and  watching  for 
leaksj  to  see  If  any  hose  showed  signs  of 
wealuiess.  We  are  satisfied  by  the  testimony 
of  Colson  that  this  train  was  Inspected  In 
this  manner  before  leaving  Weehawken.  His 
testimony  was -'Criticised  as  testimony  not  of 
the  facts  of  the  case,  but  of  his  general  cus- 
tom as  required  by  the  rttlefl  of  the  company, 
but  we  think  such  Is  not  a  fair  oonatruction 
of  the  language  used  by  the  witness.  This 
method  of  inspection  was  the  ordinary  meth- 
od used  by  the  railioaebi  liaving  their  tenninl 
in  Jersey  City,  escept  that  the  chief  car  In- 
spector of  the  Ontral  Raileoad  testlfled  that 
the  Inspector  on  that  railroad  takes  hold  of 
the  hose  before  he  couples  It  It  does  not  ap- 
pear in  the  case  that  the  actual  handling  of 
the  hose  would  have  disclosed  the  defect 
which  caused  the  accident,  and  we  tiUnk  this 
difference  la  immaterial.  The  only  evidence 
upon  the  part  of-  the  plaintiff  that  any  other 
inspection  was  necessary,  or  that  the  defect 
in  the  hose  could  have  been  discovered  by  in- 
spection,' was  the  testimony  of  the  witness 
dlsea,  a  medianical  engineer  and  a  profes- 
sloDal  tester  of  materiais.'    H»  adndtted  that 
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be  could  not  mieak  with  authority  as  to  ttie 
Inspection  made  by  railway  eompanlCB.  He 
testified  that  an  examination  would  ataow,  to 
a  powm  who  understood  how  to  examine, 
and  was  thoroughly  familiar  with  the  subject, 
whether  a  hose  would  be  likely  to  break  or 
not;  and,  when  asked  what  kind  of  an  ex- 
amlnatloB  would  show  that,  he  answered,  "By 
means  of  a  glass  [erldcmtly  meaning  a  mag- 
nifying g^as],  by  means  of  water,  by  means 
of  preesore;"  and  his  testimony  indicates  that 
the  pressure  to  which  he  refers  is  a  preasare 
of  several  hundred  pounds.  .The  ordinary 
train  pressure  Is  70  pounds.  The  hose  Itself 
in  this  case  was  a  standard  hose,  made  by 
manufacturers  of  good  repute,  and  was  their 
best  brand.  It  was  made  mdglnally  la  Octo- 
ber, 1898,  apparently  for  the  Baltimore  & 
Ohio  Railroad  Company.  Tite ;  ordinary  life 
of  a  hose  of  this  character  Is  shown  to  haTO 
been  from  three  to  four  years.  The  accident 
happened  May  14, 1901. 

The  duty  of  the  employer  is  to  exercise  T<ea- 
sonahle  care  and  skiU  la  making  InspectloBs 
and  tests  at  proper  Interrata  Steamship  Co. 
T.  Ingebregsten,  67  N.  J.  Law,  400,  81  Atl. 
619;  Atz  ▼.  Manufacturing  Co.,  59  N.  J.  Lfiw, 
41,  34  Atl.  980,  approved  In  Baldwin  v.  At- 
lantic aty  R.  Co.,  64  N.  J.  Law,  232,  45  Atl. 
810.  This  duty  is  satisfied  If  the  master  uses 
"such  reasonable  precaution  as  a  man  of  or^ 
dlnary  prudence  would  use  for  the  safety  of 
himself  and  his  workmen  under  the  circum- 
stances." The  master  Is  not  bound  to  exer- 
dae  extraordinary  care  or  the  highest  dili- 
gence. We  think  this  duty  Is  satisfied  if  the 
master  exercises  the  same  care  that  Is  ordi- 
narily exercised  in  the  same  matter,  and  that 
one  engaged  In  practical  operations  is  not 
bound  to  make  either  the  Inspections  or  the 
tests  which  may  be  possible  in  a  laboratory, 
or  upon  a' small  ficalei  and ' outside  of  the 
practical  conduct  of  aiSairB.  The  evidence 
leads  US  to  the  conclusion  that  the  ordinary 
and  reasonable  tnspeetlon  did  not  require  the 
examination  with  a  glass  or  by  means  of  wa- 
ter suggested  by  Olsen,  nor  do  we  think  that 
H  required  ttiat  this  hose  be  subjected  to  the 
extraordinary  pressure  which  he  suggMted. 
It  Is  only  when  the  hose  appears  doubtful 
that  the  test  of  extraordinary  pressure  is  ap- 
plied in  actual  practice.  Olsen  examined  the 
hose  at  the  trial  with  a  glass  which  magnified 
three  or  four  hundred  times,  and  discovered 
cracks  in  the  outer  coating  of  the  hose,  which 
indicated  to  him  that  the  boss  bad  become  of 
so  doubtful  a  charaoter  that  It  ought  to  have 
been  farther  tested  by  subjecting  It  to  great 
pressure;  but  there  1*  no  proof  that  the  ordi- 
nary praictloe  ot  railroads  requires  the  use  of 
a  magnifying  glass  to  discover  cracks  In  the 
hose.  Such  a  test  seems  to  us  too  stringent 
to  expect  In  actual  practice.  This  hose  was 
subjected  to  the  highest  pressure  expected  to 
be  applied  to  It  in  ordinary  use,  and  no  bet- 
ter practical  tast  Is  aoggested  than  the  actual 
apirilcatlon  of  the  train  pressure  to  the  hose. 
It  would  be  manifest!/  impracticable  on  aaoh 
6SA.— 1« 


occasion  to  subject  the  hose  to  the  tast  sug- 
gested by  Olsen  as  likely  to  lead  to  the  dis- 
covery of  the  particular  defect  existing  In  this 
hose.  Moreover,  the  accident  to  the  hose 
which  happened  In  this  case  was  one  which 
was  liable  to  happen  unexpectedly;  and,  to 
guard  Against  tnch  acddente,  it  was  the  duty 
of  the  trainmen  themselves,  of  whom  tb» 
plaintiff  was  one,  to  make  inspections  as  oft- 
en as  possible  during  the  tilp.  For  the  pur- 
pose of- replacing  hose  which  ndght  become 
d^ective  during  the  trip,  extra  pieces  were 
wappUeA,  and  kept  in  the  caboose  at  the  «>d 
of  the  train.  If  the  defect  was  discoverable 
by  reasonable  Inspection  with  the  naked  eye^ 
then  the  trainmen  ought  to  have  discovered 
it  at  one  of  the  several  stops  before  the  ac- 
cident, and  to  have  r^laced  the  hose  with 
one  of  the  extra  pieces  from  the  caboose. 
The  faUurei  to  do  so  was  the  negligence  of  a 
.fellow  servant,!  for  which  the  defendant  is 
not  nsponatblv  to  the  plalntlfl.  If,  however, 
tite  defect  was  not  discoverable  by  reasonable 
inspection  with  the  naked  eye,  then  there  Is 
a  failure  to  establish  negligence  In  the  In- 
spector at  Weehawken^  In  either  view,  the. 
plaintiff  canw>t  recover. 

The  Judgment  Is  reversed,  and  the  recoid 
must  be  ntmitted  for  a  new  tiiaL 


(«  N.  J.  u  M) 

FIBLD  V.  DELAWABB,  U  ft  W.  H.  CO. 

(Oonrt  of  Brrora  and  Appeals  of  New  Jersey 
June  22,  1903.) 

CUOUUBBS-INJURT  TO  FASSENaSR— lUFBACH- 
MKNT  OK  WITNESS. 

1.  A  passenger  on  a  railroad  train,  as  he  ap- 
proached his  destination,  prepared  to  alight; 
and  while  itandiuK  inside  of  the  car  near  the 
rear  door,  which  was  open,  a  violent  jerk  or 
start  of  toe  train  threw  nim  ont  of  the  car  to 
the  gronnd,  and  he  was  seriously  injured. 

Btld,  that  it  was  not  error  to  refuse  a  non- 
suit at  the  close  of  the  plaintiff's  case,  nor  to 
refase  to  direct  a  verdict  at  the  close  of  the 
defendant's  evidence. . 

2.  A  written  statement  signed  by  a  witness, 
if  submitted  to  the  Jury,  cannot  be  considered 
by  it  as  affecting  the  credibility  of  any  wit- 
ness other  than  the  subscriber. 

(Syllabus  by  the  Court) 

Bnor  to  Orcult  Court,  Essex  County. 

Action  by  John  K.  Field  against  the  Dela« 
ware,  Lackawanna  ft  Western  Railroad  Com- 
pany. Judgment  for  plalntifF,  and  defend- 
ant brings  error.    Affirmed. 

Bedle,  Edwards  ft  Lawrence,  for  plaintiff 
in  error.  Benjamin  M.  Wdnberg  and  Sam- 
uel Kallsch,  for  defendant  in  ttror. 

TOOBHBES,  J.  This  suit  was  brought  to 
recover  damages  for  injuries  received  by 
John  K.  Field  from  a  fall  from  the  rear  end 
of  the  train  of  the  railroad  company.  The 
reel  questions  to  be  reviewed  on  thltf  writ 
of  error  are,  should  the  plaintiff  have  been 
nonsuited  at  the  close  of  his  evidence?  and 
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Ghonid  the  court  have  ordered  a  rerdlct  for 
the  defendant  at  the  close  of  the  whole 
case? 

The  facts  proved  were  that  on  the  evening 
of  the  4th  of  July,  1902,  the  plaintiff,  with 
his  wife  and  three  children,  entered  a  train 
of  the  defendant  company  In  Hoboken  to 
be  transported  to  Hari-lson.  They  secured 
seats  In  the  last  car  of  the  train,  the  plain- 
tiff being  near  the  rear  door  of  the  car.  As 
they  approached  their  destination,  he  arose, 
walked  forward  to  his  wife  and  children,  and 
uotlfled  them  to  prepare  to  alight  He  then 
returned  to  the  rear  of  the  car,  and.  Just  as 
be  reached  the  door,  which  had  been  left 
open,  there  was  a  violent  Jerk  or  start  of 
the  train,  which  threw  him  out  of  the  door, 
and  over  the  chain  which  connected  the  two 
iron  guards  on  the  last  platform.  He  land- 
ed on  his  head  between  the  rails  of  the  track, 
received  a  cut  six  or  seven  Inches  in  length, 
extending  through  the  scalp  to  the  cranium. 
The  fall  also  produced  concussion  of  the 
brain,  and  he  was  otherwise  seriously  in- 
jured. The  piaintUTs  testimony  is  the  only 
.direct  evidence  as  to  how  the  accident  hap;- 
pened.  His  wife. and  two  children  confirm- 
ed bis  statements  as  to  the  violent  start  or 
Jerk  of  the  train.  The  railroad  employes 
deny  such  start  or  Jerk.  No  passengers  other 
than  the  plaintiff  and  his  family  were  pro- 
duced as  witnesses. 

At  the  conclusion  of  the  plaintiff's  case, 
the  counsel  tor  the  defendant  moved  for  a 
nonsuit  on  the  grounds  that  no  negligence 
bad  been  proved  against  it,  and  that  the 
evidence  produced  would  not  Justify  submit- 
ting the  case  to  a  Jury.  This  motion  was 
proiierly  refused.  The  defense  offered  by  the 
defendant  was  that  it  was  impossible  for  the 
plaintiff  to  have  been  injured  in  the  way  de- 
scribed by  him;  that  its  employes  did  not 
notice  any  Jerk  or  violent  start  of  the  train; 
that  a  lantern  was  standing  on  the  rear  plat- 
form, under  the  chain  over  which  the  plain- 
tiff claimed  that  be  was  thrown;  and  that 
this  lantern  was  not  displaced  or  moved. 
No  witness  was  produced  who  saw  the  ac- 
cident. The  only  positive  evidence  thereof 
was  -the  plaintiffs  testimony.  When  the 
whole  evidence  was  in,  the  defendant's  coun- 
sel moved  for  a  verdict  on  the  ground  that 
there  was  no  negligence  proved  against  it 
and  that  the  plaintiff  was  guilty  of  contrib- 
utory negligence.  An  issue  of  fact  had  been 
raised  by  the  plaintiff's  evidence,  which  made 
the  submission  to  a  Jury  necessary.  It  was 
clearly  a  Jury  case,  and  tlie  motion  for  a 
verdict  was  properly  refused,  and  we  find 
no  error  in  the  ruling  of  the  learned  Judge. 
Consolidated  Traction  Company  v.  Tbalbelm- 
er,  59  N.  J.  Law,  474,  37  Atl.  132;  Burr  v. 
Pennsylvania  Railroad  Co.,  H  N.  J.  Law,  80, 
44.Ati.  845. 

The  only  other  assignment  of  error  to  be 
considered  in  the  determination  of  this  case 
Is  to  the  charge  of  the  court  as  to  a  written 
statement  signed  t>y  the  wife  a  few  days 


after  the  accident— that  she  thought  her  hus- 
band had,  in  attempting  to  alight  from  the 
train,  miscalculated  the  distance  in  the  dark- 
ness. She  denied  having  known  the  con- 
tents of  this  paper  when  she  signed  it,  and 
also  denies  the  truth  of  the  matter  therein 
contained.  The  learned  Judge  allowed  this 
statement  to  go  to  the  Jury,  but  charged  that 
it  could  only  be  considered  in  connection  with 
the  testimony  given  by  the  wife,  but  that  it 
could  not  in  any  way  affect  the  credibility 
of  the  husband's  testimony.  There  was  no 
error  in  this  ruling. 

The  Jury  returned  a  verdict  of  $2,500, 
which,  on  a  rule  to  show  cause,  was  reduced 
to  $1,500,  and  this  writ  of  error  is  brought 
to  set  aside  the  Judgment  of  the  circuit 
court.  No  error  appears  in  the  record,  and 
the  Judgment  most  be  affirmed. 

'(«  N.  J.  u  tSD 
McQRATH  T.  DELAWARE,  L,  &  W.  R.  OO. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  15,  1903.) 

UABTBR  AND  SERVANT— tNSPBCTION  OF 
AFFLIANCSS. 

1.  With  respect  to  the  condition  of  implements 
famished  to  his  servants,  a  master  must  make 
such  inspection  as  ordinary  prudence  requires, 
inclndine  the  use  of  such  tests  as  are  known  to 
him  to  oe  called  for,  or  as  are  so  commouly 
employed  in  such  inspections  that  he  might  rea- 
sonably be  deemed  to  hare  known  of  iSem. 

Dixon,  Bogert,  and  Vroom,  3J^  dissenting. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court 

Action  by  Daniel  McGrath  against  the 
Delaware,  Lackawanna  &  Western  Railroad 
Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Warren  Dlzon,  for  plaintiff  in  eeroT.  Be- 
dle,  Edwards  &  Lawrence,  for  defendant  in 
error. 

OARRISON.  J.  This  case  was  tried  orig- 
inally in  the  court  of  common  pleas  of  Hud- 
son county,  where  the  plaintiff  recovered  a 
verdict  for  damages  for  personal  iujuries. 
Upon  a  writ  of  error  taken  to  the  Supreme 
Court,  the  Judgment  of  the  common  pleas 
was  reversed  and  set  aside.  From  this  Judg- 
ment of  the  Supreme  Court  the  present  writ 
of  error  was  taken. 

The  opinion  of  (Thief  Justice  Gununere, 
delivered  in  the  Supreme  Court  (68  N.  J. 
Law,  — ,  53  Atl.  207),  fully  states  the  facts 
upon  which  the  legal  questions  in  the  ease 
arise.  We  concur  with  the  view  expressed 
in  that  opinion  that  the  defective  condition 
of  the  coal  car  was  the  occasion,  only,  of 
the  injury  to  the  plaintiff,  and  not  a  proxi- 
mate cause  of  tt  The  proximate  cause  was 
the  condition  of  the  wooden  tool  called  a 
"sprag,"  which  caused  it  to  break  in  the 
bands  of  the  plaintiff.  In  the  opinion  cited, 
conclusive  effect  was  given  to  the  statement 

f  1.  See  Uaetor  and  Servant,  ToL  M,  CenL  Dig.  U 
238,  240. 
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of  one  of  the  plalntHTs  witnesses  tb&t  the 
defectlTe  condition  of  the  aprag  could  have 
been  readily  detected  by  a  casual  examina- 
tion of  it;  and,  proceeding  from  this  premise, 
the  conclusion  reach^  was  that  the  plaintiff 
himself  was  guilty  of  negligence  in  falling 
to  obserre  what  a  casual  observation  would 
have  discovered.  We  tlilnk  that  this  conclu- 
sion gave,  perhaps,  undue  weight  to  the  ex- 
pression of  the  plalntlfTs  witness,  to  the  ex- 
clusion of  inferences  more  favorable  to  the 
plaintiff  that  might  have  been  drawn  by  the 
Jury  from  other  parts  of  the  testimony.  It 
is  not  clear  that  the  defective  condition  of 
the  wooden  tool  In  question  might  not  have 
escaped  such  observation  as  was  Incident  to 
the  nse  of  It  by  the  servant,  and  yet  have 
been  detected  by  the  master,  either  in  the 
course  of  Its  manufacture,  or  by  the  exercise 
of  reasonable  care  in  Its  inspection  before 
placing  It  In  the  hands  of  the  servant.  The 
case  has  therefore  been  examined  with  re- 
gard to  the  duty  of  the  master  in  these  re- 
spects. 

Tbe  Implement  called  a  "spiag"  is  shown 
by  the  testimony  to  be  a  triangular  block  of 
wood,  2  inches  wide,  5  inches  at  Its  base, 
and  with  a  perpendicular  of  about  12  inches; 
representing,  therefore,  less  than  half  a  cubic 
foot  of  wood  exposed  to  observation  upon  Ave 
of  its  aspects.  If  any  ef  these  aspects  pre- 
sented to  the  observer  evidences  of  rotten- 
ness, the  rule  as  to  master  and  servant  is 
the  same,  and  in  such  case,  as  was  held  in 
the  court  below,  the  servant  could  not  re- 
cover from  the  master.  To  entitle  the  serv- 
ant to  such  recovery,  the  defect  must  have 
been  at  once  hidden  from  ordinary  observa- 
tion, and  yet  detectable  by  such  ordinary  in- 
spection or  tests  as  the  master  was  bound 
to  use.  This  raises  the  legal  question  in  the 
case,  namely,  what  was  the  duty  of  the 
master  in  these  respects?  Since  the  rendi- 
tion of  the  opinion  in  Atz  v.  The  Manufac- 
turing Oo.,  30  :^.  J.  Law,  41,  34  Atl.  980,  the 
rule  therein  laid  down  by  Mr.  Justice  Magle 
has  been  accepted,  namely,  that,  with  respect 
to  the  condition  of  implements  furnished  to 
servants,  a  master  must  make  such  inspec- 
tion as  ordinary  prudence  requires,  involving 
the  use  of  such  tests  as  are  known  to  him  to 
be  called  for,  or  as  are  so  commonly  employ- 
ed In  such  Inspections  that  he  might  reasona- 
bly be  deemed  to  have  known  of  them. 

Applying  this  rule  to  the  case  in  band,  the 
question  is  whether  any  tests  were  omitted 
by  the  master  which  he  knew  to  be  called 
for,  or  ought  to  have  known.  One  only  is 
suggested,  namely,  what  is  called  the  "ham- 
mer test,"  which  is  described  in  the  testi- 
mony as  "sounding,  which  Is  a  usual  meth- 
od of  testing  to  find  out  whether  a  piece  of 
wood  is  solid  to  the  core  when  it  appears 
to  be  solid  on  the  outside."  The  concrete 
question,  however,  is  whether  this  method 
to  shown  by  the  testimony  to  have  been  In 
ordinary  use  with  respect  to  small  blocks 
of  wood,  such  as  was  the  sprag  in  question. 


The  testimony  is  silent  upon  this  point,  and 
it  may  well  be  that  where  the  core  of  a 
piece  of  timber  Is  at  a  distance  from  its 
exposed  surface  a  different  rule  would  ob- 
tain from  that  which  would  be  reasonable 
when,  in  the  process  of  manufacture,  the 
wood  had  been  reduced  to  a  block  contain- 
ing a  few  cubic  inches.  In  its  bearing  upon 
the  master's  duty,  it  Is  Immaterial  whether 
the  intimate  structure  of  a  given  piece  of 
wood  is  disclosed  as  the  result  of  a  test, 
or  as  a  necessary  step  in  the  process  of 
manufacture.  In  either  case  the  required 
disclosure  Is  obtained.  If,  in  the  present 
case,  the  master,  for  the  sole  object  of  a 
test,  had  caused  the  block  to  be  sawed  in 
five  separate  dimensions— L  e.,  with  the 
grain,  across  the  grain,  and  obliquely,  be- 
sides two  lateral  cuts  but  two  inches  apart 
—without  disclosing  any  defect,  it  could 
scarcely  be  said  that  he  bad  not  used  or- 
dinary care  to  acquaint  himself  with  the 
structure  of  the  material  he  was  using. 
This,  however,  was  Just  what  was  done  in 
the  making  of  the  sprag,  according  to  the 
testimony.  Giving,  therefore,  to  the  ab- 
stract testimony  in  the  case  its  fullest  Im- 
port, It  entirely  falls  to  show  that,  in  re- 
spect to  the  subject-matter  of  this  suit,  the 
master  either  failed  to  use  ordinary  care,  or 
that  he  neglected  any  reasonable  test  of 
whose  existence  he  either  knew  or  ought 
to  have  known. 

TTpon  this  ground,  and  not  upon  the  ground 
of  the  contributory  negligence  of  the  plain- 
tiff, the  Judgment  rendered  In  the  Supreme 
Court  Is  afiirmed. 

BOOBBT  and  VROOM,  JJ.,  dissent 

DIXON,  J.  (dissenting).  The  opinion  of 
the  court  In  this  case  rests  upon  an  assump- 
tion which  I  think  Is  unwarranted- that  the 
exposed  surfaces  of  the  sprag  presented  no 
bidicatlons  of  unsoundness.  The  fact  that 
the  sprag  was  unsound,  as  shown  by  the  rot- 
tenness of  the  wood  fibers  when  examined 
after  the  accident,  was  proved  and  scarcely 
disputed  at  the  trial;  and  the  opinion  be- 
fore pientioned  demonstrates  the  great  prob- 
ability, if  not  the  certainty,  that  such  un- 
soundness would  be  disclosed  by  the  various 
sections  to  which  the  material  had  been  sub- 
jected in  making  the  sprag.  This  being  so, 
two  questions  remained:  First,  whether  It 
could  reasonably  be  decided  that  the  makfir 
of  the  sprag,  who  was  the  alter  ego  of  the 
defendant,  and  a  worker  In  wood,  would 
have  perceived  the  defect  and  discarded  the 
material  If  he  had  exercised  due  care  In  the 
process  of  manufacture,  and  a  due  regard 
for  the  safety  of  those  who  were  to  use  the 
sprag;  and,  second,  whether  It  could  reason- 
ably be  decided  ttiat  the  defect  might  have 
escaped  the  observation  of  the  plaintiff,  even 
though  he  exercised  due  care  in  using  the 
sprag.  Considering,  on  the  one  hand,  the 
ample  opportunity  for  examination  afforded 
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to  the  manufacturer,  and  the  high  degree  of 
care  required  of  him,  In  Tlew  of  the  serious 
danger  incurred  by  the  use  of  a  rotten  sprag, 
and,  on  the  other  hand,  the  right  of  the  user 
to  presume  that  sound  material  had  been  em- 
ployed, and  the  slight  opportunity  for  ob- 
servation afforded  to  him  as  he  picks  up 
the  sprag  to  stop  an  advancing  car,  I  think 
It  was  laifrfal  to  submit  each  of  these  ques- 
tions to  the  Jury,  and  that  the  Jury  bad  legal 
right  to  decide  both  of  them  in  favor  of  the 
plalntUCt  I 


(66  N.  J.  B.  n4) 

SIBBLLi  V.  WEEKS  et  ai. 

(Court  of  Errors  and  Appeals  of  New  Jersejr. 

June  17,  1903.) 

MORTGAOB-rORECLOSURE— RSS    JITDICATA— 
INTERVENTION. 

1.  The  holder-  of  a  mortgage  not  recorded 
when  a  bill  is  filed  to  foreclose  another  mort- 
gage upon  the  premises  is  bound  by  the  decree 
in  such  foreclosure  suit,  as  if  he  was  a  party 
and  had  appeared  to  the  suit. 

2.  He  cannot  file  an  original  bill  upon  the 
unrecorded  mortgage,-  but  must  seek  bis  rights 
by  applying  to  intervene  in  the  first  snit,  in 
accordance  with  the  {irovisions  of  section  78  of 
the  chancery  act  (Bevision,  p.  118),  now  section 
68  of  the  chancery  act  of  1902  (Laws  1902,  p. 
631,  c.  158). 

(Syllabus  by  the  Court) 

Appeal  from  Court- of  Chancery. 

Action  by  Lela  S.  Slbell  against  Caroline  G. 
Weeks  and  John  H.  Weeks.  Decree  for  de- 
fendants, and  plaintm  appeals.    Affirmed. 

Edward  Q.  Keasb^,  for  appellant 

VAN  STCKEIi,  X  This  bill  was  filed  to 
foreclose  a  mortgage  given  by  Carlton  Betts 
and  wife  to  Hiram  Betts,  and  by  him  assign- 
ed to  complainant,  Mrs.  SlbelL  The  title  to 
the  property  at  the  time  this  mortgage  was 
given  was  in  the  wife  of  Carlton  Betts.  There 
was  a  prior  mortgage  upon  the  premises,  giv- 
en by  Ruth  Dean,  then  owner  of  the  mort- 
gaged premises,  to  the  Mutual  Life  Insur- 
ance Company.  In  June,  1892,  the  Mutual 
Ufa  Insurance  Company  filed  a  bill  to  fore- 
close its  mortgage,  to  which  only  Oarlton 
Betts  and  hia  wife  were  made  parties.  The 
mortgage  now  held  by  the  complainant  had 
not  at  that  time  been  recorded.  The  Mu- 
tual Life  obtained  a  final  decree  In  Novem- 
ber, 1892,  and  caused  a  fl.  fa.  to  l>e  issued 
thereuiKin  the  same  month.  Shortly  after  the 
decree  was  made,  the  dwelling  house  upon 
the  property  was  destroyed  by  fire.  It  was 
insured  by  the  Royal  Insurance  Company  of 
Liverpool,  and  the  policy  was  held  by  the 
Mutual  Life  as  collateral  security  for  the 
mortgage  debt  In  February,  1893,  the  Insur- 
ance company  paid  the  Mutual  Life  as  much 
of  the  Insurance  money  as  was  necessary  to 
pay  the  full  amount  df  the  decree  and  costs, 
exclusive  of  sheriff's  fees,  and  took  an  as- 
signment of  it  The  sheriff  continued  to  ad- 
journ the  sale  of  the  property  under  the  fl. 
fa.  untU  the  7th  day  of  the  following  June, 


when  it  was  sold  to  Oarlton  Bettd,  who  acted 
as  agent  for  his  wife,  for  the  sum  of  flOO. 
The  deed  was  not  delivered  until  FcAjruary, 
1894,  at  which  time  Carlton  and  his  wife  ex- 
ecuted a  deed  for  the  same  premises  to  Car- 
oline C.  Weeks,  the  defendant,  for  the  consid- 
eration of  11,225,  which  was  actually  paid. 
After  taking  title,  Mrs.  Weeks  built  a  bouse 
upon  the  foundation  of  the  one  destroyed  by 
fire,  at  a  cost  of  over  $2,000,  and  otherwise 
expended  upon  the  property  an  additional 
sum  of  over  $2,000.  The  present  foreclosure 
suit  was  commenced  by  Mrs.  Slbell  on  the 
28th  of  August,  1885— a  year  and  seven 
months  after  the  sale  to  Mrs.  Weeks,  during 
which  time  she  made  the  expenditure  above 
stated.  At  the  sale  under  the  fi.  fa.  issued  on 
the  decree  of  the  Mutual  Life,  the  propertj- 
was  struck  off  l>y  the  sheriff  to  Carlton  Betts 
In  June,  1893.  Carlton  then  gave  to  tiie  sher- 
iff a  check  for  the  purchase  price,  payment 
of  which  check  was  refused.  In  November 
of  the  same  year  the  sheriff  applied  for  a  re- 
sale, and  an  order  was  made  to  resell,  on  a 
sworn  petition,  which  stated  that  tlte  decree 
had  been  assigned,  not  paid.  In  January, 
1894,  upon  the  application  of  Mrs.  Betts,  who 
had  then  secured  a  purchaser  In  Mrs.  Weeks, 
the  order  to  resell  was  rescinded,  and  a  new 
order,  dated  February  2,  1894,  was  made  by 
the  chancellor:  "That  the  said  sale  be  and 
the  same  Is  hereby  ratified  and  confirmed  as 
valid  and  Effectual  to  the  law,  and  the  said 
sheriff  Is  hereby  directed  to  execute  a  good 
and  sufficient  conveyance  to  the  said  purchas- 
er Carlton  EL  Betts."  In  pursuance  of  this 
order  a  deed  was'  made  by  the  sheriff  to  Carl- 
ton H.  Betts,  and  a  deed  by  CJarlton  and  bia 
wife  to  Mrs.  Weekb,  before  set  forthl 

Section  78  of  the  chancery  act  (Revision,  p. 
118)  provides  that  in  any  suit  for  the  fore- 
closure of  a  mortgage  upon,  or  which  may  re- 
late to  real  or  personal  property  In  this 
state,  all  persons  claiming  an  interest  in,  or 
an  encumbrance  or  lien  upou  such  property 
by  or  through  any  conveyance,  mortgage,  as- 
signment, lien  or  any  instrument  which,  by 
any  provision  of  law  could  be  recorded,  reg- 
istered, entered  or  filed  to  any'  public  office 
to  this  state  and  which  shall  not  be  so  re- 
corded, registered,  entered  or  filed  at  the 
time  of  the  filing  of  the  bill  to  such  suit, 
shall  be  bound  by  the'proceefBngs  to  such 
suit  so  tar  as  the  said  property  is  concern- 
ed to  tbe  same  manner  as  if  be  had  been 
made  a  party  to  and  appeared  In  sudi  suit, 
and  the  decree  thereto  made  against  him  as 
one  of  the  defendants  therein;  but  such 
person  upon  causing  such  conveyance,  mort- 
gage, assignment,  lien,  claim  or  other  to- 
strument  to  be  recorded,  registered,  entered 
or  filed,  may  cause  himself  to  be  made  a 
party  to  such  suit  by  petition,  to  the  same 
manner  as  Is  by  tfals  act  provided  to  the 
case  of  persons  acqnliing  an  interest  to  the 
subject  matter  of  a  srAt  after  Its  commence- 
ment; the  petition  to  such  case  must  set 
forth  such  instmment  at  length,  and  the  title 
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and  Interest  of  mcb  party  In  snch  a  man- 
ner as  to  show  that  he  has  an  interest  in 
the  sabjeet  matter,  and  is  a  proper  party  In 
that  salt  Mrs.  Slbell's  mortgage  being  un- 
recorded when  the  bill  for  foredosnre  was 
filed  by  the  Mutual  Life,  she,  as  holder  of 
the  unrecorded  mortgage,  was  sublect  to  the 
following  express  proviaions  of  the  said  sev- 
enty-eighth section:  (1)  She  was  bound  by 
the  proceedings  in  the  said  foreclosure  suit, 
80  far  as  the  property  la  concerned,  in  the 
same  manner  as  if  she  had  been  made  a  par- 
ty to  and  appeared  in  that  suit,  and  the  de- 
cree bad  been  made  against  her  as  one  of  the 
deftindantB  therein;  (2)  by  causing  her  mort- 
gage to  be  recorded,  she  could,  upon  petition, 
have  procured  an  order  making  her  a  pai^ 
ty  to  that  foreclosure  suit  Mrs.  Sibell  la 
now  seeking  by  her  bill  of  foreclosure  to  es- 
tablish her  mortgage  as  a  Hen  paramount  to 
the  title  of  Mrs.  Weeks,  by  imputing  to  Carl- 
ton Betta  and  his  wife  a  fraudulent  scheme 
to  cut  off  her  mortgage,  and  charging  Mrs. 
Weeks  with  a  knowledge  of  such  facts  as 
sboald  bave  put  h»  upon  inquiry,  wUch 
would  have  led  to  the  discoveiy  of  it.  But 
upon  the  assumption  of  such  a  situation,  she 
cannot  maintain  an  original  bill  to  foreclose 
her  mortgage.  By  force  of  the  statute  above 
redted,  and  under  the  oriet  of  the  chancel- 
lor confirming  the  sale,  the  legal  title  to  the 
mortgaged  premises  passed  to  the  purchaser 
at  the  sheriff's  sale,  clear  of  the  mortgage  of 
Mrs.  Slbell,  until  otherwise  decreed  In  that 
suit.  In  view  of  the  force  to  be  attributed 
to  the  adjudications  of  courts  of  general  Ju- 
risdiction, her  only  remedy  was  to  intervene 
in  that  suit  by  petition.  So  far  as  the  pres- 
ent litigation  is  concerned,  she  must  be  re- 
garded as  having  been  a  party  to  the  Mutu- 
al life  foreclosure,  in  which  her  rights  as 
mortgagee  were  settted,  without  being  sub- 
ject to  be  reviewed  in  her.  subsequent  fore- 
closnre  suit  She  occupied  the  same  position 
as  If  she  had  been  actually  a  party  to  the 
prior  suit,  and  had  appeared  thereto  and  set 
up  the  claim  she  now  makes  in  right  of  her 
mortgage.  If  she  had  interposed  with  rea- 
sonable promptness  in  the  prior  suit,  she 
could  bave  secured  such  equitable  relief  as 
she  was  entitied  to.  By  reason  of  her  de- 
lay for  19  months  to  prosecute  her  claim, 
during  which  Mrs.  Weeks  purchased  the 
pr(q>erty  and  expended  a  large  sum  of  money 
upon  it,  she  is  Justly  chargeable  with  laches; 
Tbe  evidence  chiefly  relied  upon  to  charge 
Mrs.  Weeks  with  knowledge  of  the  complain- 
anf  B  rights  Is  that  her  attorney,  before  she 
employed  him  in  this  transaction,  had  ac- 
quired such  knowledge.  Whether  the  princi- 
pal is  affected  only  by  such  knowledge  of 
his  agent  as  the  agent  acquires  In  tbe  busi- 
ness in  which  he  is  employed,  or  whether 
knowledge  previously  acquired  by  the  agent 
can  be  imputed  to  the  prlnc]i)al,  has  been  the 
subject  of  discussion  In  two  cases,  which 
are  not  In  accord,  in  this  court  Sooy  v. 
State,  41  K  J.  Law,  384;  Wlllard  v.  Denize, 


50  N.  J,  Bq.  488,  26  AtL  29,  85  Am.  St  Rep. 
7S8.  It  Is  unnecessary,  In  tbe  decision  of 
this  case,  to  express  any  opinion  on  this  ques- 
tion. 

Tbe  decree  of  the  Court  of  Obancery  should 
be  affirmed,  with  costs. 


m  N.  J.  u,  fit) 

MILLBB  y.  CENTRAL  B.  CO.  OF  NBW 
JERSEY. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  IS,  1903.) 

INJUST  TO  BUPLOTa-NaaUQBKCa  or  PIL- 
LOW BBBVANT. 

1.  Where  a  flagman  of  a  stalled  railway  train, 
whose  duty  It  Ib  to  signal  an  approaching  train, 
fails  to  perform  that  duty,  the  railway  com- 
pany is  not  responsible  to  a  fellow  servant  of 
the  flagman  tor  such  neglect 

2.  A  flagman  of  one  train  and  the  engineer 
of  another  train  of  the  same  company  are  en- 
gaged in  a  common  employment,  and  are  fellow 
servants,  within  the  rule  exempting  the  master 
from  liability. 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  Elizabeth  Miller,  executrix  of 
William  Miller,  deceased,  against  the  Cen- 
tral Railroad  Company  of  New  Jersey. 
Judgment  for  defendant  and  plaintiff  brings 
error.    Affirmed. 

Irwin  W.  Schultz,  for  plaintiff  in  error. 
Oeorge  M.  Shipman,  for  defendant  In  error. 

SWATZE,  J.  This  Is  an  action  by  the  ex- 
ecutrix of  William  Miller  to  recover  dam- 
ages for  Us  death.  The  decedent  was  the 
engineer  of  a  passenger  train  upon  the  Cen- 
tral Railroad,  and  was  injured  by  a  col- 
lision with  the  rear  end  of  a  coal  train.  Tbe 
collision  occurred  about  6  a.  m.  December  3, 
19(X),  near  Stocker's  Crossing,  about  three 
miles  from  Phillipsburg.  The  coal  train  bad 
been  running  very  slowly,  apparently  on  ac- 
count of  a  wet  and  slippery  rail.  It  had 
taken  over  an  hour  to  travel  the  three  miles' 
between  Phillipsburg  and  the  point  of  col- 
lision. There  was  testimony  to  show  that 
it  was  going  at  tbe  rate  of  about  two  miles 
an  hour  when  the  collision  took  place.  Just 
before  the  collision  the  engineer  gave  the 
signal  for  the  flagman,  who  was  riding  on 
the  pusher  engine  of  the  coal  train,  to  go 
back  for  the  purpose  of  flagging  the  approach- 
ing train,  and  this  signal  was  repeated.  Tbe 
flagman  did  not  respond  promptly  to  the  sig- 
nal, and  the  conductor  of  the  coal  train  found 
him,  after  the  second  signal  had  been  given, 
In  the  tank  of  the  engine,  and,  in  the  wit- 
ness' own  language,  I'chased  him  back."  He 
had  gone  some  7  or  8  rail  lengths— the  esti- 
mates of  distance  vary  from  100  to  160  feet 
—when  Miller's  train  came  In  sight.  If  was 
then  too  late  to  avoid  the  collision.  It  ap- 
peared that  the  train  dispatcher  of  the  com- 
pany at  Jersey  City  had'  been  anxious  about 

t  S-  Bw  Uaatar  ant  Bwmit.  voL  U,  Cent  Dl»  H 
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the  coal  train,  and  bad  Inquired  frequently, 
Just  prior  to  the  accident,  of  the  telegraph 
operator  at  Bloomsbnry,  where  the  coal  train 
was  to  run  on  a  siding,  if  the  coal  train 
had  been  seen. 

The  trial  judge  ordered  a  nonsuit,  holding 
that  the  proximate  cause  of  the  accident  was 
the  negligence  of  the  flagman  to  signal  Mil- 
ler's train,  and  that  the  flagman  was  a  fel- 
low servant  We  agree  with  the  trial  judge. 
It  can  make  no  difference  in  the  case  to 
what  cause  the  stalling  of  the  coal  train  Is 
attributable.  Such  stalling  was  an  ordinary 
occurrence.  It  was  to  provide  against  such 
accidents  as  happened  In  this  case  that  the 
flagman  was  required  to  go  back,  to  signal  an 
approaching  train. 

The  counsel  for  the  plaintiff  in  error  argued 
that  the  company  was  negligent  (1)  because 
It  failed  to  have  a  suflacient  number  of  offi- 
cers at  its  managing  headquarters  in  Jersey 
Olty  to  conduct  Its  business;  (2)  because  it 
failed  to  notify  the  decedent  when  he  left 
Philllpsburg  that  the  coal  train  had  not 
reached  Bloomsbury,  12  miles  distant,  so  tbat 
he  might  ran  around  the  coal  train  or  look 
out  for  it;  and  (3)  because  the  flagman  was 
an  ordinary  biakeman,  only. 

Aa  to  the  first  allegation  of  negligence,  it 
is  enough  to  say  that  there  Is  no  evidence  to 
show  that  the  company  did  not  have  the 
ordinary  force  necessary  for  the  conduct  of 
its  business.  The  train  dispatcher  at  Jersey 
City  is  shown  to  have  been  alert,  and  to  have 
made  frequent  inquiries  for  the  location  of 
th*  coal  train. 

As  to  the  second  allegation  of  negligence, 
we  think  It  would  be  Impossible  to  sustain 
a  verdict  based  upon  the  Idea  that  reasona- 
ble care  on  the  part  of  the  railroad  com- 
pany required  It  to  notify  the  decedent  be- 
fore he  left  Philllpsburg  that  the  coal  train 
had  not  yet  reached  Bloomsbury.  The  sys- 
tem of  warning  signals  which  had  been 
adopted  by  the  railroad  company  seems,  from 
the  evidence,  to  have  been  known,  and  must 
necessarily  have  been  known,  to  the  deced- 
ent. That  system  made  no  provision  for  sig- 
nals at  the  early  hour  in  the  morning  at 
which  this  accident  happened,  between  Phil- 
llpsbuig  and  the  first  telegraph  station  east, 
at  Bloomsbury,  other  than  the  ordinary  sys- 
tem of  warning  by  sending  back  a  flagman 
from  the  train  in  advance  a  sufficient  dis- 
tance to  warn  the  engineer  of  the  approach- 
ing train.  It  was  argued  that  this  flagman 
was  not  bound  to  go  back  if  his  own  train 
was  moving  even  at  as  slow  a  rate  as  two 
miles  an  hour,  but  the  evidence  shows  clear- 
ly that  It  not  only  was  his  duty  to  go  back, 
but  that  he  disregarded  the  repeated  signal 
for  that  purpose  from  the  engineer,  and  Anal- 
ly was  "chased  back"  by  the  conductor.  The 
evidence  leaves  no  room  for  doubt  that,  if 
he  had  performed  his  plain  duty,  the  accident 
would  not  have  happened. 

While  it  Is  the  duty  of  the  railroad  com- 
pany to  oerdse  reasonable  care  In  providing 


a  system  of  signals,  the  duty  to  cany  oat 
the  system  by  giving  the  signals  la  the  duty 
of  the  employ^,  incident  to  his  employment, 
and  for  the  failure  of  the  employfi  to  per- 
form that  duty  the  employer  cannot  be  held 
responsible  by  another  employfi  engaged  In 
the  common  employment 

The  weight  of  authority  in  other  jurisdic- 
tions holds  that  the  employ&B  of  a  railroad 
company  on  diffepent  trains  are  engaged  in  a 
common  employment  Northern  Pacific 
Railroad  Co.  v.  Charless,  162  U.  B.  859,  16 
Sup.  Ct  848,  40  L.  Ed.  999;  Oakes  v.  Mase. 
165  U.  S.  363,  17  Sup.  Ct  845,  41  L.  Ed.  746; 
Martin  v.  Atchison,  Topeka  ^k  Santa  F«  R. 
Co.,  166  U.  S.  399,  17  Sup.  Ct  603,  41  Ia.  Ed. 
1051;  Northern  Pacific  Railroad  Co.  v.  Poir- 
ler,  167  U.  S.  48,  17  Sup.  Ct  741,  42  L.  Ed. 
72;  Peaslee  v.  Fitchburg  Railroad  Co.,  152 
Mass.  155,  25  N.  E.  71;  Healy  v.  N.  T.,  N. 
H.  &  H.  B.  R.  Co.  (R.  I.)  87  Atl.  676.  We 
think  this  Is  a  correct  application  of  the  gen- 
eral rule  exempting  the  master  from  liability 
for  the  negligence  of  a  fellow  servant 

It  Is  urged  that  the  railroad  company  was 
negligent  in  employing  an  incompetent  flag- 
man, or  In  Imposing  the  dnties  of  a  flag-man 
upon  a  rear  brakeman.  The  answer  Is  tbat 
there  Is  no  evidence  In  this  case  that  the  flag- 
man was  Incompetent,  except  this  single  act 
of  negligence,  and  there  is  nothing  to  show 
that  it  was  Improper  to  Intrust  the  rear 
brakeman  with  the  duty  of  the  flagman.  On 
the  contrary,  the  evidence  shows  that  tbat 
was  the  ordinary  course  of  business.  The 
duty  of  a  flagman  required  fldelity  only,  and 
not  special  skill. 

The  judgment  should  b^  affirmed. 


in  V.  J.  u  tot) 
HANCOCK  V.  SUPREME  COUNCIIi  CATH- 
OLIC BENEVOLENT  LEGION. 
(Court  of  Errors  and  Appeals  of  New  Jose;. 
June  15,  1903.) 

BVIDBNCn  OF  AQE—REARSAT— BURDEN  OF 
PROOF. 

1.  The  testimony  of  a  person  as  to  the  ap- 
proximate age  of  his  older  brother  is  not  neces- 
sarily based  on  hearsay,  and  may  be  legitimate 
original  evidence,  if  tiie  brothers  passed  their 
childhood  together. 

2.  The  question  whether  a  party,  who  seeks 
to  overcome  such  testimony  by  an  entry  of  bap- 
tism in  a  chnrch  registry  Indicating  that  the 
brother  was  abont  six  years  older  than  he  was 
according  to  the  testimony,  has  borne  the  bur- 
den of  proof,  is  a  question  of  fact  for  the  jury. 

Magie,  Ch.,  dissenting. 
(Syllabus  by  the  Court) 

£irror  to  Circuit  Court,  Essex  County. 

Action  by  Mary  Hancock  against  the  Su- 
preme Council  cilthoUc  Benevolent  Legion. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Affirmed. 

Thomas  J.  Untott  for  plaintiff  In  error. 
Samuel  Kallsch,  for  defendant  In  error. 

DIXON,  X  ODhlB  suit  was  brought  to  re- 
cover tbt  amount  of  a  benefit  certificate  la- 
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sued  by  the  defendant  to  Peter  Hancock  on 
Us  becoming  a  member  of  tbe  legion.  At 
the  trial  In  the  Essex  circuit  the  question  in 
dispnte  was  whether  Peter  Hancock  was  on 
November  22,  1888,  over  55  years  of  age.  He 
having  shortly  before  that  day  presented  to 
the  defendant  hia  application  for  membership, 
declarlntr  himself  to  be  between  51  and  52 
years  of  age,  and  the  defendant  having  ac- 
cepted that  application  and  received  lilm  aa 
a  member,  the  burden  was  cast  upon  the 
defendant  to  overcome  the  force  of  the  dec- 
laration, under  the  rule  that  he  who  charges 
wrong  upon  his  adversary  must  establish  it. 
The  proof  oCTered  by  the  defendant  was  the 
registry  of  baptisms  kept  in  the  Boman 
Cbtholic  CSinrch  of  Tallow,  Ireland,  stating 
that  Peter  Hancock  was  baptized  In  that 
cbnrdi  on  June  30,  1833,  coupled  with  the 
testimony  of  Robert  Hancock,  proving  the 
identity  of  that  Peter  Hancock  with  the 
Peter  first  above  mentioned,  who  was  Rob- 
ert's elder  brother.  To  meet  this  evidence, 
the  following  cross-examination  of  Robert, 
who  testified  on  July  20,  1901,  appears:  "Q. 
How  old  are  you?  A.  I  suppose,  about  57 
or  5Sw  Q.  How  much  older  was  your  brother 
Peter  than  you?  A.  Well,  I  suppose  he  might 
be  two  or  three  years.  Q.  So  If  he  had  lived 
untU  to-day  he  would  be  about  62,  'would  he? 
A.  I  suppose  about  61,  or  something  like  that, 
maybe.  Q.  Don't  yon  know  what  year  you 
were  bom  in?  A.  I  conld  not  tell  you  that 
It  never  bothered  me  a  bit"  According  to 
this  testimony,  Peter,  at  the  time  of  his  ap- 
plication, was  less  than  50  years  old.  On 
this  testimony  two  questions  are  raised  by 
the  defendant:  First,  whether  It  was  legiti- 
mate evidence;  and,  second,  whether  It  was 
of  sach  force  as  to  warrant  its  submission 
to  tlie  Jury. 

The  objection  made  to  the  legitimacy  of 
the  testimony  was  that  It  must  have  been 
based  solely  upon  hearsay.  But  this  objec- 
tion evinces  some  misapprehension  of  the 
nature  of  the  testimony.  The  testimony  of  a 
person  as  to  his  own  age.  If  it  relates  to  his 
birthday,  must  necessarily  rest  on  hearsay; 
but,  if  it  relates  to  his  approximate  age, 
It  may  rest  on  observation.  One  may  count 
the  years  covered  by  his  memory,  and  they, 
with  the  addition  of  a  small  number  that 
have  passed  Into  oblivion,  will  Inform  blm 
of  bis  approximate  age.  In  like  manner, 
one  who  has  si)ent  his  childhood  with  an- 
other person  in  childhood,  as  do  children  of 
the  same  household,  acquires  by  observation 
some  knowledge  of  the  comparative  ages  of 
himself  and  the  other,  and  by  this  com- 
parison obtains  some  knowledge  of  the  ap- 
proximate age  of  the  latter.  The  testimony 
in  this  case  related  to  the  approximate,  not 
the  exact,  age  of  Peter,  and  therefore  does  not 
appear  to  rest  on  hearsay.  We  think,  also, 
that  It  was  of  such  force  as  to  present  a 
qnestion  for  the  Jury.  While  the  witness 
was  manifestly  uncertain  as  to  the  ages  of 
himself  and  his  brother,  yet  his  testimony 


cannot  be  reconciled  with  the  dalm  of  the 
defendant  unless  we  assume  an  error  of  at 
least  six  years  in  his  approximation.  As- 
suming an  error  of  one  year  in  the  church 
registry  would  take  away  all  support  from 
the  position  of  the  defendant.  Which  of  these 
errors  was  the  more  probable,  or,  to  speak 
with  precision,  whether  accuracy  in  the  reg- 
istry was  so  much  more  probable  as  to  over- 
come both  the  testimony  of  the  witness  and 
the  declaration  of  Peter  In  his  application,  is 
a  question  on  which  minds  may  rationally 
disagree,  and  hence  was  for  the  Jury.* 

We  find  no  error  in  the  record,  and  the 
Judgment  should  be  aflOrmed. 

MA6IE,  Oh.  I  find  myself  unable  to  agree 
with  the  majority  of  the  court  in  affirming 
the  Judgment  in  this  case.  In  my  view, 
there  was  manifest  error  in  the  mode  of  sub- 
mitting the  case  to  the  Jury.  When  the  case 
was  here  before,  we  declared  that  certain 
entries  of  baptisms  contained  in  the  register 
of  the  parish  in  Ireland  were  competent  and 
admissible  evidence,  and  that  under  a  re- 
turn to  a  commission  issued  from  the  court, 
and  under  the  stipulation  of  counsel,  certain 
copies  of  such  entries  were  admissible  as 
examined  and  verified  copies,  having  the 
probative  force  which  the  register  Itself 
would  have  had  if  produced.  Hancock  v. 
Supreme  Oouncil,  62  Atl.  301.  Upon  that  de- 
cision, I  think  it  plainly  erroneous  to  instruct 
the  Jury  that  the  accuracy  of  that  testimony 
depended  upon  not  only  whether  the  parish 
priest  who  made  the  entries  in  the  register 
made  them  correctly,  but  also  whether  the 
parish  clerk  who  read  the  entry  when  it 
was  transcribed  In  the  copy  read  it  correctly, 
or  whether  the  one  who  transcribed  the 
entry  transcribed  It  correctly.  This  permit- 
ted the  Jury  to  speculate  as  to  the  accuracy 
of  copies,  which,  under  the  stipulation  as 
construed  by  us,  were  admissible  as  vwlfled 
copies  of  the  original  entries.  Whether  the 
Jury  could  properly  be  permitted  to  Judge  of 
the  accuracy  of  the  entry  by  the  parish  priest 
is  not  necessary  to  decide.  Such  an  entry  is 
concededly  prima  fade  correct.  The  Jury 
should  not  be  permitted  to  Ignore  It,  except 
on  some  evidence  raising  the  question  of  ac- 
curacy. My  associates  who  vote  to  affirm 
find  a  question  of  that  sort  raised  by  the  evi- 
dence of  Robert  Hancock,  brother  of  the 
Peter  Hancock  whose  age  was  In  question. 
This  witness  testified  that  he  supposed  he 
was  57  or  58  years  of  age  when  he  was 
examined  in  July,  1801.  By  the  copies  of  the 
entries,  he  appears  to  have  been  baptized 
September  14,  1839;  and,  unless  that  entry 
was  inaccurate,  he  was  62  years  of  age  in 
1901.  He  further  testified  that  he  supposed 
his  brother  Peter  might  be  2  01*8  years  older 
than  himself.  The  copies  of  the  entries  show 
that  Peter  was  baptized  June  20,  1833,  near- 
ly 0  years  before  Robert  was  baptized,  and 
that  there  was  a  female  child  of  the  same 
parents  who  was  baptized  November  28, 1835. 
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Giving  to  the  evidence  of  Robert  its  full  force, 
it  was,  in  my  Judgment,  Inaufflcient  to  Jnstlfy 
The  instruction  that  a  jury  might  infer  that 
an  entry  in  the  register  by  the  pariah  priest 
had  been  Inacciurately  made. 


(6»  N.  J.  U  S88) 

SMITH  T.  BLIZABBTHPORX  BANKING 

CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey, 

June  17,  1903.) 

BANK8<-L0SS  OF  DEPOSITOR'S  BBCURITIES— 
LIABILITIBS. 

1.  In  a.  suit  against  a  bank,  a  gratuitous 
bailee,  to  recover  the  value  of  securities  left 
vir-ith  It,  and  which  have  been  stolen  by  one  of 
its  employes,  a  want  of  ordinary  care  on  the 
part  of  the  bank  not  appearing,  the  bank  is  not 
liable  for  the  loss  of  the  plaiutifE. 

Dixon,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Union  CJounty. 

Action  by  Thomas  J.  Smith,  administrator 
of  Peter  H.  WyckofT,  against  the  Elizabeth- 
port  Banking  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

C.  Addison  Swift  and  Geo.  R.  Brisbor,  for 
plaiutlfC  in  error.  P.  H.  Gibooley  and  B.  V. 
lindabury,  for  defendant  In  error. 

VAN  SYCKBL,  J.  This  suit  was  Insttta- 
ted  to  recover  of  the  defendant  bank  the 
value  of  three  $1,000  government  bonds 
which  it  is  alleged  were  deposited  by  the 
plaintiff's  Intestate  with  the  bank  for  safe- 
keeping. The  bonds  were  purchased  by 
Wyckoff  through  Walter  O.  Smith,  the  de- 
fendant's cashier,  and  paid  for  by  Wyckoff's 
check,  payable  to  the  order  of  Smith  as  cash- 
ier. At  the  request  of  Wyckoff,  the  bonds 
were  placed  by  Smith  In  the  safe  of  the 
bank  in  March,  1896,  in  a  sealed  envelope. 
Wyckoff  died  in  August,  1898,  and  soon 
thereafter  Thomas  J.  Smith,  bis  adnilnistra- 
tor,  called  at  the  bank  and  looked  at  the 
bonds,  and  at  his  request  they  were  left  at 
the  bank.  No  charge  was  made  for  keephig 
the  bonds  in  the  safe  of  the  bank,  and  no 
coupons  were  cut  from  the  bonds  before  they 
disappeared.  These  bonds  were  the  only  se- 
curities ever  taken  on  deposit  tor  any  one. 
The  cashier  never  reported  to  the  directors 
or  to  any  officer  of  the  bank  that  he  had  de- 
posited these  securities  in  the  safe,  and  they 
had  no  knowledge  of  such  deposit  The  bank 
was  organized  in  1889,  and  never  did  a  safe 
deposit  business  nntil  its  charter  was  amend- 
ed in  July,  1900.  Prior  to  1900  there  was  no 
ezprcfls  authority  contained  in  the  charter 
of  the  bank  to  receive  valuables  for  safe- 
keeping, eithw  for  lilre  or  gratuitously;  and 
no  such  authority  was  expressly  given  to 
the  casliier,  or  known  to  have  been  exercised 
by  him.    Prior  to  July,  1900,  the  bank  had 


no  vault,  and  only  one  safe.  These  bonds 
were  placed  by  the  cashier  in  the  burglar- 
proof  compartment  of  the  safe,  where  the 
securities  and  money  of  the  bank  were  kept^ 
This  compartment  was  required  to  be  kept 
open  during  business  hours,  and  therefore 
the  employes  of  the  bank  could  not  be  ex- 
cluded from  access  to  it  After  July,  1900, 
when  the  bank  was  moved  to  new  qnartraa; 
the  clerks  did  not  have  access  to  the  Tault. 
One  Schrleber,  an  employd  of  the  bank,  went 
on  his  vacation  in  August,  1000.  He  failed 
to  return  to  the  bank,  and  this  led  to  the  dis- 
covery that  he  had  stolen  $108,000  of  Its 
funds,  together  with  the  plaintiff's  bonds. 
Scluleber  had  been  in  the  service  of  the  bank 
for  11  years,  and,  so  far  as  appears,  the  offi- 
cers of  the  bank  had  no  cause  to  question  his 
integrity.  Whetlier  the  bank,  while  these 
bonds  were  in  its  safe,  had  authority  to  take 
such  securities  for  safe-keeping,  or  whether 
the,  cashier,  as  the  representative  of  the 
bank,  could  receive  them,  without  express  in- 
structions from  the  directors  of  the  bank,  so 
as  to  charge  the  bank  with  the  liability  of  a 
gratuitous  bailee,  are  questions  in  regard  to 
which  no  opinion  is  Intended  to  be  intimated. 
Conceding  that  the  bank  was  a  gratuitous 
tnilee,  we  think  that  the  evidence  fails  to 
show  on  the  part  of  the  bank  any  want  of 
the  ordinary  care  which  the  law  exacted  of 
It  in  tliat  relation.  The  bonds  were  depos- 
ited in  the  most  secure  place  in  the  banking 
house.  When  they  were  stolen  does  not  ap- 
pear, but  manifestly  it  was  before  removal 
to  the  new  linking  house,  and  it  may  have 
been  the  first  peculation  of  Schrleber. 
There  was,  so  far  as  appears,  no  circum- 
rtance  to  lead  the  bank  to  distrust  him;  and 
the  depositor,  with  respect  to  his  bonds, 
equally  with  the  bank  as  to  its  funds,  assum- 
ed the  risk  of  loss  by  dishonesty  of  the  clerk. 
The  case  was  bare  of  testimony  from 
which  the  Jury  could  infer  negligence,  and 
therefore  a  verdict  for  the  defendant  was 
properly  directed  by  the  trial  court  The 
Judgment  below  should  be  affirmed. 

DIXON,  J.  (dissenting).  .The  testimony  in 
this  case  makes  it  quite  clear  that  if  the 
bonds  were  in  possession  of  the  defendant 
after  the  bank  was  moved  to  new  quarters 
in  July,  1000,  then  they  were  not  kept  in  the 
vault  where  the  defendant  kept  Its  own  se- 
curities, and  should  liave  kept  these  bonds. 
As  Schrleber,  the  defendant's  employe  who 
stole  the  bonds,  did  not  leave  the  bank  until 
about  the  middle  of  August  1900,  I  think  it 
is  inferable  that  be  did  not  steal  them  until 
that  time;  and  the  question  whether  such 
an  Inference  should  be  drawn  ought  to  have 
been  submitted  to  the  Jury.  If  drawn,  a  ver- 
dict for  the  plaintiff  wonld  have  been  law- 
ful. 
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ZOLPHEB  V.  CAMDBN  &  S.  BT.  GO. 
(Court  of  Ekrort  and  AepeaU  of  New  Jeney. 

Jaae  18,  1903.) 

STRBBT  OAR-COUUaiON— NBOUQBNCB— BVI- 

DENCB. 

1.  Whether  there  is  negligence  In  the  opera- 
tion of  an  electric  street  car  which  collides  with 
another  rehicle  ahead  of  it  upon  the  track  de- 
pends upon  the  speed  of  the  car,  and  the  dis- 
tance which  the  car  had  to  go  at  the  time  the 
niotorman  saw,  or  ought  to  liSTe  seen,  the  relii- 
cle  upon  the  track. 

2.  If  the  distance  between  the  car  and  the 
rehlcIe  is  in  dispute,  the  existence  of  negligence 
is  a  question  for  the  jury,  unless  the  distance 
is,  in  any  riew  of  the  eridence,  so  small  that 
the  motorman  could  nbt  stop  a  car  running  at 
a  reaxonable  rate  of  speed. 

3.  It  is  not  necessarily  negligent  for  a  travel- 
er upon  a  bicycle  to  stop  upon  the  track  in 
front  of  an  approaching  car,  withoot  looking 
behind  him,  when  the  usual  audible  warning  of 
its  approach,  by  bell  or  gong,  is  not  given  by 
the  motorman. 

(Syllabus  by  the  Court) 

Brror  to  Supreme  Court 

Action  by  Anton  Zolpber  against  the  Cam- 
den &  Suburban  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Joseph  H.  Oaeklll,  for  plaintiff  In  error. 
Howard  Canow,  for  defendant  in  error. 

SWATZE,  J.  The  plaintiff,  while  riding  a 
bicycle  upon  the  track  of  the  defendant  In 
advance  of  an  approaching  car,  was  struck 
by  tiie  car  and  injured.  He  bad  been  riding 
on  the  right-band  side  of  the  street  until  he 
came  to  a  pile  of  stones  which  obstructed 
Ms  passage.  He  titm  tnmed  on  the  traclc 
There  was  a  high  wind  and  considerable 
dost  While  he  was  on  the  track  the  wind 
came  against  him  so  strong,  as  he  testified, 
that  he  had  to  get  off.  He  did  not  then  look 
aroond.  As  he  put  his  foot  on  the  ground, 
the  car  struck  blm,  and  dragged  him,  he 
says,  for  about  4U  feet  There  was  testi- 
mony that  no  warning  was  given  of  the  ap- 
proach of  the  car.  He  was  a  few  feet  in 
advance  of  the  car  when  he  went  on  the 
track.  The  estimates  vary  from  12  to  20 
feet  There  was  testimony  to  the  effect  that 
the  car  was  going  quite  fast  A  motion  to 
nonsnlt  was  refused. 

Tsylor,  a  witness  for  the  defendant,  testi- 
fied that  he  was  on  the  front  platform;  that 
he  shouted  to  the  motorman,  "Look  out! 
there  is  a  man,"  and  the  motorman  Immedi- 
ately gave  two  sharp  sounds  of  the  gong; 
that  the  plaintiff  was  not  over  12  feet  from 
tlie  car  when  he  went  on  the  track;  and 
that  the  car,  when  It  struck  him,  was  going 
at  the  rate  of  5  miles  an  hour.  He  was 
asked  on  cross-examination  why  It  was  nec- 
essary for  him  to  call  the  motorman's  atten- 
tion to  the  fact  of  the  plaintiff's  being  on 
the  track,  and  he  answered;  "Why,  what 
would  I  do— stand  there  and  let  him  run 
over  hlmr' 

The  reUUve  rights  of  the  plaintiff  and 


defendant  In  the  use  of  the  highway  are 
settled.  Camden,  Gloucester  ft  Woodbury 
Railway  Co.  t.  Preston,  59  N.  J.  Law^  264, 
86  Atl.  1119;  Consolidated  Traction  Co.  t. 
Haight,  68  N.  J.  Law,  677,  87  Atl.  186; 
Hughes  T.  Camden  ft  Subiurban  Railway  Go., 
65  N.  J.  Law,  208,  47  Atl.  441. 

The  question  is  wbetho:  the  motorman. 
If  be  had  been  running  his  car  at  a  reason- 
able rate  of  cpeed,  could,  by  the  exercise 
of  ordinary  care,  have  stopped  it  In  time  to 
avoid  the  collision.  The  answer  must  de- 
pend upon  the  distance  which  the  car  had  to 
go  at  the  time  the  motorman  saw,  or  ought 
to  have  seen,  the  bicycle  upon  the  track  In 
front  of  him.  If  that  distance  Is  so  small 
that  the  motorman  could  not,  by  the  exerdae 
of  ordinary  care,  hKve  stopped  the  car.  If 
he  was  running  at  a  reaaonable  rate  of  speed, 
the  defendant  Is  not  liable.  If  that  distance 
was  sufficient  to  allow  the  motorman,  by 
the  exercise  of  ordinary  care,  to  stop  a  car 
running  at  a  reasonable  rate  of  speed,  the 
failure  of  the  motorman  to  stop  subjecto 
the  defendant  to  liability.  In  the  present 
case  the  Jury  bad  the  right  to  believe  the 
testimony  of  the  plaintiff  that  he  had  gone 
20  feet  along  the  track  before  be  was  struck. 
If  so,  the  motorman  had  at  least  that  dis- 
tance In  which  to  check,  and.  If  necessary, 
stop,  bis  car.  We  think  It  was  a  question 
for  the  jury  whether  a  failure  to  stop  in  that 
distance  established  negligence.  Even  if  the 
motorman  did  all  that  he  could  to  stop  the 
car  when  he  saw  the  bicycle  on  the  track, 
there  would  still  be  evidence  of  negligence. 
If  his  failure  to  stop  was  due  to  the  fact  that 
he  bad  been  running  at  an  unreasonable  rate 
of  speed.  That  he  was  running  at  an  unrea- 
sonable rate  of  speed  could  properly  be  in- 
ferred from  the  testimony  of  the  plaintiff 
that  he  was  dragged  40  feet.  Whether  the 
estimate  of  the  distance  traversed  by  the  car 
after  the  collision  was  40  feet,  as  the  plain- 
tiff said,  20  feet  as  Welsh  said,  or  6  6r  8 
feet,  as  the  motorman  said,  or  3  feet,  as 
Taylor  said,  was  a  question  depending  on 
the  credibility  of  the  witnesses,  and  to  be 
determined  by  the  jury.  The  greater  the  dis- 
tance, the  stronger  the  inference  that  the  car 
was  running  at  an  unreasonable  rate  of  speed 
prior  to  the  effort  made  by  the  motorman 
to  stop  it 

The  greatest  difficulty  In  the  case  arises 
from  the  fact  that  the  plaintiff  stopped  in 
the  car  track,  and  It  is  forcibly  argued  that 
the  motorman  could  not  anticipate  this  ac- 
tion of  the  plaintiff.  If  this  case  had  rested 
on  the  plalntlfTs  case  alone,  I  should  have 
difficulty  on  this  score;  but.  In  my  judgment, 
the  testimony  of  Taylor  Juatifled  the  infer- 
ence that  the  motorman  was  inattentive,  and 
that  If  he  had  given  proper  attention  the  ac- 
cident might  have  been  avoided.  Greater 
care  and  attention  is  necessarily  required  of 
the  motorman  when  a  vehicle  is  on  the  track 
in  front  of  Urn  than  when  be  baa  a  clear 
road. 
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The  qaeatlon  whether  the  plaintiff  himself 
was  not  negligent  in  falling  to  look  aronnd 
before  stopping  his  wheel  is  also  one  of  dif- 
ficulty, but  we  think  it  was  a  question  for 
the  imry  whether  the  motorman  gave  warn- 
ing by  the  usual  audible  signal  of  gong  or 
bell;  and  If  no  warning  was  given,  such  as 
would  naturally  be  given  by  a  car  overtak- 
ing a  vehicle,  and  approaching  so  close,  then 
It  was  also  a  question  for  the  Jury  whether 
the  plaintiff  was  negligent  In  stopping.  The 
case  differs  from  cases  where  the  traveler 
undertakes  to  cross  directly  In  front  of  an 
approaching  car.  In  this  case  it  Is  proved 
that  the  plaintiff  got  safely  on  the  track  at 
least  12  feet  In  advance  of  the  car.  He  was 
not  bound  to  lo6k  behind  him  after  he  was 
fairly  on  the  track.  It  then  became  the  duty 
of  the  motorman  to  give  warning,  and  to  ex- 
ercise reasonable  care  to  avoid  a  collision. 

The  only  errors  assigned  are  the  failnte 
to  nonsuit  and  the  failure  to  direct  a  verdict 
The  duty  of  the  trial  judge,  as  this  court 
has  said  In  Newark  Passenger  Ballway  Co. 
V.  Block,  65  N.  3.  Law.  606,  27  Ati.  1067,  22 
h.  B.  A.  874.  is  to  say  whether  any  facts 
have  been  established  from  which  negligence 
may  be  inferred.  "If  none,  there  Is  no  case 
to  go  to  the  Jury;  but  if,  from  facts  estab- 
lished, negligence  may  reasonably  and  legiti- 
mately be  Inferred,  it  Is  for  the  Jury  to  say 
whether  from  those  facts  negligence  ought 
to  be  Inferred."  Applying  this  rule  to  the 
present  case,  we  think  the  facts  fairly  pre- 
sented a  question  for  the  jury,  and  we  find 
no  error  in  the  refusal  to  nonsuit  and  to  di- 
rect a  verdict 

The  Judgment  should  be  afBrmed,  vrlth 
costa. 


«»  N.  J.  u  too) 

HICKS  T.  LONG  BRANCH  COMMISSION 

et  al. 

(Conrt  of  SSrrors  and  Appeals  of  New  Jersey, 
Jnne  16,  1903.) 

LONO  BRANCH  COMHISSION— SPECIAL  APPRO- 
PRIATIONS—PROCEDURE— STAND- 
ING RULES. 

1.  When  the  chairman  of  a  legislative  board 
refuses  to  pnt  to  vote  a  motion  which  is  prop- 
erly before  the  board  for  its  action,  the  mo- 
tion may  be  legally  put  by  a  temporary  chair- 
man selected  at  ODce  by  the  board. 

2.  The  standing  rules  of  the  Long  Branch 
commission,  adopted  onder  authority  of  the  stat- 
utes by  which  the  commission  is  organized,  are 
obligatory  on  the  commission,  sd  that  its  action 
in  disregard  of  them  is  illegal. 

3.  According  to  the  standing  mles  of  the 
I.0Dg  Branch  commission,  in  erery  vote  relating 
to  a  apecial  appropriation  the  yeas  and  nays 
mnst  be  taken  and  recorded.  Held,  that  a 
resolntion  directing  the  execution  of  a  contra<'C 
which  would  bind  the  municipality  to  make  pay- 
ments that  could  be  met  only  by  special  ap- 
propriations could  not  be  lawfully  passed  with- 
out taking  and  recording  the  yeas  and  nays. 

(Syllabus  by  the  Court) 

BiTor  to  Supreme  Court 
Certiorari  by  Alfred  O.  Hicks  against  the 
Long  Branch  commission  and  others.    Judg- 


ment for  defendants  (54  AH.  668),  and  plain- 
tiff brings  error.    Reversed.   ' 

Bobert  H.  McCarter,  for  plaintiff  In  error. 
Thomas  P.  Fay,  for  defendant  in  error  Long 
Branch  commission.  Oorbin  &  Oorbln,  for 
defendant  In  error  Tlntem  Manor  Water  Cb. 

DIXON,  J.  On  November  17,  1902,  the 
finance  committee  of  the  Long  Branch  com- 
missioners submitted  to  the  commission  a 
proposed  contract  between  the  body  and  the 
Tintern  Manor  Water  Ciompany,  by  whlcb 
the  company  was  to  have  the  exclosive  priv- 
ilege of  supplying  the  commission  with  wa- 
ter for  municipal  purposes  during  a  period 
of  10  years  at  stated  annual  rentals  to  be 
paid  by  the  commission.  At  a  meeting  of 
the  board  of  November  24th,  (>ommlBsloner 
Van  Note  offered  a  resolution  directing  the 
president  and  clerk  of  the  commission  to 
sign  and  seal  the  contract  as  the  act  and  deed 
of  the  commission,  which  was  seconded,  and 
moved  that  the  roll  be  called  on  its  adoption. 
Thereupon  the  president  stated  that  he  was 
opposed  to  the  resolution,  and  declared  it  out 
of  order,  from  which  ruling  an  appeal  was 
duly  taken,  and  the  ruling  was  reversed. 
The  president  then  declined  to  put  the  ques- 
tion on  the  adoption  of  the  resolution,  where- 
upon (Tommissioner  Van  Note  moved  that 
Commissioner  Parker  act  as  temporary  chair- 
man, and  this  motion,  being  seconded,  and 
put  by  the  clerk,  was  carried.  (Commissioner 
Parker  then  put  the  question  on  the  adop- 
tion of  the  resolution,  and  it  was  carried. 
On  none  of  these  modona  were  the  yeas  and 
nays  taken  and  recorded.  On  certiorari  to 
review  this  action  of  the  commission,  the 
Supreme  C!ourt  adjudged  It  legal,  and  the 
present  writ  of  error  is  brought  to  reverse 
this  Judgment    - 

The  first  claim  of  the  plaintiff  In  error 
now  open  for  consideration  is  that  although 
the  permanent  chairman  refused  to  put  the 
proposed  question  to  a  vote,  yet  while  he 
was  present  it  was  unlawful  for  the  commis- 
sion to  adopt  any  other  method  of  obtaining 
a  vote  on  the  question,  without  first  formally 
trying  the  chairman  for  malfeasance  and 
removing  him  from  office.  Under  the  act  to 
establish  the  Long  Branch  police,  sanitary, 
and  improvement  commission  (P.  L.  1867, 
p.  976),  and  its  supplements  (P.  L.  1869,  p. 
998;  P.  L.  1875,  p.  477),  the  board  of  commis- 
sioners is  directed  to  "organize  by  electing 
a  chairman  from  among  themselves,"  and  is 
empowered  to  determine  the  rules  of  Its  own 
proceedings.  Various  powers  are  given  to 
the  commissioner  chosen  as  chairman,  who 
in  respect  to  those  powers  Is  styled  "presi- 
dent" hut  none  of  these  powers  relate  to  his 
functions  as  chairman  of  the  board.  By  the 
standing  rules  and  orders  of  the  commission, 
enacted  by  ordinance  June  2,  1890,  It  is  pro- 
vided that  the  commissioners  shall  elect  one 
of  their  number,  "who  shall  be  president  of 
the  board  and  also  mayor  of  the  city  for 
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the  ensuing  year";  tbat  "In  the  absence  of 
the  president  from  any  meeting  of  the  board 
the  members  shall  choose  a  temporary  presi- 
dent to  preside  nntil  the  president  appears"; 
and  that  "It  shall  be  the  duty  of  the  presi- 
dent to  preside  at  all  meetings  of  the  board, 
preserve  order  and  decorum  therein,  and  en- 
force at  all  times  the  provisions  of  the  char- 
ter, of  the  by-laws  and  the  rules  of  debate." 
Inasmuch  as  the  statutes  give  to  the  eom- 
mlsaioner  chosen  by  the  board  to  preside  at 
its  meetings  no  powers  or  rights  In  those 
meetings  other  than  such  as  are  Implied  In 
his  designation  as  chairman,  and  as  the  pro- 
visions of  the  standing  rules  are  equally  lim- 
ited. It  Is  evident  that  we  must  test  the  le- 
gality of  the  conduct  by  which  he  was  tem- 
porarily superseded  as  chairman  by  the  gen- 
aal  rules  applicable  in  such  a  Juncture.  This 
eUmliuites  from  consideration  the  decision  In 
Billings  V.  Fielder,  44  N.  J.  Law,  381,  which 
restilted  from  the  peculiar  authority  confer- 
red by  statute  upon  the  director  at  large  in 
his  fmictlon  as  chairman  of  the  board  of 
freeholders.  The  general  doctrine  regarding 
the  authority  of  one  chosen  to  preside  over 
a  deliberate  body  was  vividly  stated  on  a 
memorable  occasion,  when,  in  1642,  the  ELlng 
entered  the  House  at  Commons  to  compel  the 
arrest  of  the  five  members  whoijn  before  the 
peers  he  had  accused  of  treason.  To  bis  de- 
mand whether  they  were  present  In  the 
House,  addressed  to  Speaker  Lenthall,  the 
latter  answered,  "I  have  neither  eyes  to  see 
nor  tongue  to  speak  In  this  place,  but  as  the 
House  Is  pleased  to  direct  me,  whose  servant 
I  am  here."  The  same  metaphors  had  pre- 
viously been  used  by  Speaker  Glanvylle,  who 
declared  himself  to  be  "the  mouth— Indeed, 
the  servant— of  all  the  rest  of  the  members 
of  tiie  House,  to  collect  faithfully  and  read- 
ily tbe  vote  and  genuine  sense  of  a  numerous 
assembly,"  and  also  in  the  House  Itself, 
where  the  speaker  was  designated  as  "but 
the  servant  to  the  House,  and  not  a  master 
or  a  master's  mate."  This  view  is  ap- 
proved by  writers  on  parliamentary  law.  2 
Hats.  P.  P.  230;  Cosh.  Legls.  Ass.  S  294.  It 
appears  reasonable,  when  it  Is  remembered 
that  the  authority  of  a  chairman  Is  derived 
wholly  from  the  assembly  Itself,  and  that 
he  is  only  a  means  provided  for  enabling  the 
body  to  exercise  its  powers  in  an  orderly 
way.  His  functions  are  utterly  unimportant, 
save  as  they  are  auxiliary  to  that  end.  When, 
therefore,  his  conduct  In  any  particular  case 
has  no  other  aim  and  effect  than  to  thwart 
the  purpose  which  his  ofSce  is  designed  to  as- 
sist, there  must  reside  in  tbe  assembly  a  right 
to  pass  him  by  and  proceed  to  action  other- 
wise. This  right  is  but  a  branch  of  the 
power  which  assemblies  exert  In  choosing 
temporary  officers  when  the  permanent  offi- 
cers are  absent  It  is  not  their  absence 
which  Justffies  the  exercise  of  the  power, 
but  the  fact  that  they  are  not  performing  the 
duties  necessary  for  tbe  proper  fulfillment  of 
the  fnnctions  of  tbe  tssembly.    Inability  or 


refusal  to  perform  those  duties  has  thie  same 
effect  as  absence,  in  suspending  the  ordinary 
functions  of  the  convention,  and  equally  war- 
rants the  selection  of  a  temporary  chairman. 
The  power  is  Inherent  and  inseparably  at- 
tached to  the  right  of  the  body  to  convene 
and  act.  It  is  exercisable,  when  not  restrain- 
ed by  some  extrinsic  law,  at  the  will  of  the 
body.  Jeff.  Man.  86;  Gush.  Legls.  Ass.  8  209. 
In  Billings  V.  Fielder,  ubi  supra,  Mr.  Justice 
Van  Syckel  said,  "When  the  director  is  nec- 
essarily or  willfully  absent  from  the  meetings 
of  the  board,  then,  ex  necessitate,  the  gen- 
eral rule  of  parliamentary  law  which  gov- 
erns legislative  bodies  mast  apply,  so  far  as 
to  enable  tbe  board  to  elect  a  presiding  of- 
ficer pro  tempore  to  conduct  its  deliberations 
in  due  and  orderly  form";  and  in  a  subse- 
quent clause  he  coupled  with  the  absence  of 
the  director  his  refusal  to  act  in  his  official 
capacity  at  a  meeting  of  the  board.  Similar- 
ly, in  State  v.  Lasher,  42  AU.  636,  44  I^  B. 
A.  197,  the  Supreme  Court  of  Connecticut 
recognized  the  right  of  a  deliberate  board 
to  have  any  member  act  in  place  of  its  reg- 
ular chairman,  when  the  latter  attempts  to 
thwart  its  will.  For  the  purpose  of  thus  se- 
lecting a  temporary  chairman  the  clerk  of 
the  body  usually  puts  the  necessary  questions. 
Cash.  LeglB.  Ass.  {  316.  We  therefore  are 
of  opinion  that  it  was  lawful  for  Commis- 
sioner Park'er  to  act  as  chairman  of  the 
meeting  on  the  occasion  in  question. 

It  remains  to  consider  whether  the  action 
of  the  board  In  the  adoption  of  the  resolu- 
tion was  legal.  Its  legality  is  denied  be- 
cause the  yeas  and  nays  were  not  taken  and 
recorded.  The  standing  rules,  adopted  by 
ordinance  under  the  express  authority  of  the 
charter,  as  before  stated,  provide  that  "on 
every  vote  relating  to  any  special  appropria- 
tion the  yeas  and  nays  shall  be  taken  and  re- 
corded." This  rule  was  as  binding  upon  the 
commission  and  Its  members  as  any  statute 
or  other  law  of  the  commonwealth.  Hop- 
kins V.  Mayor  of  Swansea,  4  M.  &  W.  621; 
Heland  v.  Lowell,  3  Allen,  407,  81  Am.  Dec. 
670;  Presb.  Church  v.  N.  Y.  City,  6  Cbw.  538; 
Bradshaw  v.  Camden,  39  N.  J.  Law,  416; 
1  Dill.  Mun.  Corp.  (4th  Ed.)  §  SOa  Its  im- 
portance Is  manifest  It  is  designed  to  se- 
cure, In  matters  relating  to  the  public  funds, 
deliberate  action  on  the  part  of  eacb  com- 
missioner, and  Immediate  as  well  as  perma- 
nent public  evidence  thereof,  readily  accessi- 
ble to  the  voters  of  the  municipality,  on 
which  their  representatives  may  be  held  re- 
sponsible. 1  DHL  Man.  Corp.  (4th  Ed.)  S 
291;  20  Am.  &  Bng.  Bnc  Law  (2d  E3d.)  1214. 
It  cannot  be  dispensed  with,  except  in  ac- 
cordance with  the  standing  rules,  and  no  at- 
tempt was  made  to  set  it  aside.  Indeed, 
compliance  with  it  was  called  for  when  the 
resolution  was  put  fully  before  the  board. 
Nor  can  the  testimony  of  the  commissioners 
or  of  bystanders  be  accepted  as  a  substitute 
for  It  because  such  testimony  cannot  com- 
pletely supply  Its  place.    Morrison  t.  City 
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of  Lawrence,  86  Mass.  219.  We  regard  this 
resolution  as  coming  wltbln  the  terms  of  the 
rule.  Although  It  did  not  directly  make  a 
"special  appropriation"  of  public  moneys, 
yet.  If  carried  out,  it  bound  the  manlclpallty 
to  payments  which  could  be  met  only  by 
special  appropriation,  and  thus,  In  a  fair 
sense,  related  to  such  appropriations. 

For  failure  to  take  and  record  the  yeas  and 
nays,  we  tliink  the  resolution  was  not  law- 
fully passed,  and  shonld  be  set  aside.  Let 
the  Judgment  of  the  Supreme  Court  be  re- 
versed, and  a  judgment  be  entered  in  ac- 
cordance with  the  foregoing  oplnitm. 


<»  N.  J.  L.  ns) 

HACKNEY   T.   DELAWARE)  ft  A.   TBLB- 

GRAPH  &  TELEPHONE  CO. 

(Oanrt  of  Errors  and  Appeals  of  New  Jersey. 

Jnne  16,  1903.) 

DBATB  BY  WRONOJTJL  ACT— DAMAQBS-TRIAL 
-^ARQUUBNTS  OF  COUNSBIi. 

1.  It  is  error  to  instruct  the  jury,  in  a  suit 
by  an  administrator  for  the  benefit  of  the 
widow- and  next  of  kin,  that  they  may  consider 
what  the  deceased,  liad  be  lived,  would  proba- 
bly have  been  able  to  give  to  the  widow  or 
next  of  kin,  from  hia  earnings,  during  his 
life,  and  to  foot  up  that  amount  as  the  dam- 
ages to  be  thns  awarded. 

2.  Such  an  instrnction  fails  to  take  Into 
account  the  fact  that  the  widow  and  next  of 
kin  will  come  into  present  possession  of  the 
fnndtwith  the  future  income  thereon. 

8.  What  the  plaintiff  is  entitled  to  recover 
is  a  "capital  fund,"  so  to  speak,  which  will 
represent  the  present  value  of  all  the  pecuniary 
loss  which  will  fall  upon  the  widow  and  next  of 
kin  by  the  prematnre  taking  off  of  the  intes- 
tate. 

4.  Where  th«e  are  two  coonsel  engaged  in  a 
cause  for  the  plaintiff,  and  one  of  the  connsel, 
when  the  evidence  is  in,  opens  for  the  plaintiff, 
and  the  defendant's  counsel  states  to  the  court 
Aat  he  does  not  desire  to  reply,  and  a  second 
counsel  is  then  permitted  further  to  address 
the  jury  for  the  plaintiff,  against  objection,  it 
Is  error. 

6.  The  same  coupsel  who  has  opened  may, 
in  the  discretion  of  the  court,  after  the  defend- 
ant has  stated  he  has  no  reply,  be  permitted  to 
make  a  further  opening  under  the  circumstances 
stated  in  N.  Y.  &  L.  B.  Railroad  Co.  ▼.  Oar- 
rity,  42  Atl.  842,  68  N.  J.  Law.  60. 

(Syllabus  by  thA  Court) 

Error  to  Supreme  Court 

Action  by  Bertha  Hackney,  administratrix 
of  Alfred  Hackney,  against  the  Delaware  & 
Atlantic  Telegraph  &  Telephone  Company. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Reversed. 

B.  A.  Armstrong,  for  plaintiff  in  error. 
Henry  S.  Scovel  and  William  T.  Boyle^  for 
defendant  in  error. 

FORT,  J.  This  was  a  suit  by  an  adminis- 
tratrix, under  the  death  act,  to  recover,  for 
the  widow  and  next  of  kin,  the  pecuniary 
loss  sustained  by  them  by  the  death  of  the 
Intestate.  The  injury  resulted  from  a  horse 
becoming  frightened  while  attached  to  a  car- 
riage In  which  the  plaintiff's  intestate  was 
riding  along  a  public  highway.    The  cause 


of  the  fright  was  alleged  to  be  the  negllfent 
use  of  a  wagon  containing  coils  of  vrlre, 
which  were  being  unwound  and  stmxis  by 
the  defendants  upon  poles  upon  or  adjacent 
to  the  highway.  There  was  a  verdict  fur 
the  plaintiff,  and  the  defendant  snes  oat  tbis 
writ  of  error,  and  assigns  two  grounds  tor  re- 
versal: First,  an  erroneous  statement  In  the 
charge  as  to  the  rule  of  damages  In  sncli 
cases;  and,  second,  that  the  court  permitted  a 
second  counsel  to  address  the  jury  for  tbe 
plaintiff  after  one  of  the  plalntttTs  connsel 
bad  opened,  and  the  connsel  of  the  defendant 
had  stated  he  would  not  reply  ox  address  tbe 
Jury. 

Tbe  leame<l  trial  justice  chaiged  Ote  Jury 
as  to  tbe  measure  of  damages,  as  follo-vrs: 
"Yon  must  form  your  judgment  as  best  you 
can.  In  a  reasonable  way,  in  finding  out  -wrhat 
this  man  would  have  earned  If  he  had  lived 
up  to  the  time  you  conclude  be  would  have 
been  liable  to  live  and  to  have  been  usefnl 
in  earning  money.  As  I  understand  it  you  ' 
are  to  get  at  your  estimate  upon  these  lines.  | 
and  these  alone.  Then,  footing  tbe  matter 
np,  if  you  find  a  verdict  for  tbe  plaintiff,  you  ' 
foot  up  what  the  amount  is,  and  so  state  iu  | 
your  verdict,  if  you  And  a  verdict  In  favor  ot 
the  plaintiff,  and  for  such  a  sum  as  you 
think  will  be  the  pecuniary  loss,  estimated  on 
the  basis  that  I  have  stated."  The  attention 
of  tbe  justice  was  called  to  this  statement  by 
counsel  by  an  exception,  and  the  jury,  apon 
being  recalled,  because  of  some  otber  mat- 
ters, for  further  Instruction,  the  justice  on 
tbis  question  then  further  said:  "Take  tbe 
conditions,  and  judge  tbe  best  you  can  as  to 
how  he  would  live,  in  that  respect,  and  bow 
much  he  vould  earn,  and  be  able  to  contrib- 
ute to  the  widow  and  next  of  Idn,  and  bow 
much  they  would  lose  by  bis  death,  from 
these  contributions— his  earnings.  Tbat  Is 
left  entirely  to  the  jury  upon  the  evidence." 
A  trial  judge  is  compelled  to  state  the  prin- 
ciples of  law  applicable  to  the  case  immedi- 
ately at  tbe  conclusion  of  tbe  testimony,  and 
be  Is  held  In  these  days,  by  a  learned  and 
watchful  profession,  to  the  closest  accuracy 
In  BO  doing.  The  wonder  is  tbat,  in  the  haste 
of  a  trial,  errors  are  so  Infrequent  In  read- 
ing the  charge  as  a  whole  (tbe  extracts  above 
quoted  being  but  a  part),  It  Is  difficnlt  to 
escape  the  conclusion  that  tbe  jury  may  have 
gathered  from  the  language  employed  tbat 
they  were  to  "foot  up"  or  "sum  up"  tbe 
whole  amount  the  Intestate,  had  he  lived, 
would  "have  been  able  to  contribute  to  the 
widow  and  next  of  kin,"  and  return  that 
amount  as  their  verdict  Tbat  was  giving 
to  the  widow  and  next  of  kin,  as  a  present 
value,  the  whole  amotmt  which  the  Jury 
might  find,  tbe  intestate,  had  he  Uved,  would 
have  given  to  the  widow  and  next  of  kin,  in 
installments,  at  future  periods,  during  the 
whole  of  his  life.  Such  an  Instruction  does 
not  take  Into  account  the  fact  that  tbe  widow 
and  next  of  kin  will  come  into  tbe  present 
possession  of  the  fund,  with  the  future  in- 
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come  thereof.  Wlmt  the  plalntUC  is  entitled 
to  recover  la  a  "capital  fund,"  so  to  speak, 
which  shall  represent  the  present  value  of  all 
the  pectmlary  loss  which  will  tall  uppn  the 
widow  and  next  of  kin  hy  the  premature  tak- 
ing off  of  the  Intestate.  That  fund  Is  to  be 
ascertained  by  taking  Into  account  all  the 
possibilities.  The  Intestate  might  have  died 
by  the  course  of  nature  shortly  after  the  ac- 
cident. He  might,  had  he  lived,  have  suffer- 
ed financial  reverses.  The  wife,  had  he  liv- 
ed, might  have  died  long  before  be  did.  So 
might  his  next  of  kin.  Nothing  is  to  be  add- 
ed "for  loss  of  society,  or  wounded  feelings, 
or  anything  else  which  cannot  be  measured 
by  money  and  satisfied  by  a  pecuniary  rec- 
ompense." Tiffany  on  Death  by  Wrongful 
Act,  c.  10,  S  153.  Mr.  Justice  Magic,  speak- 
ing lor  the  Supreme  Court  in  Demarest  v. 
Little,  47  N.  J.  liaw,  28,  saya  as  to  damages 
in  this  class  of  cases:  "They  are  to  be  de- 
termined exclusively  by  reference  to  the  pe- 
cuniary injury  resulting  to  the  widow  and 
next  of  kin  of  deceased  by  his  death.  The 
Injury  to  be  thus  recoyered  for  has  been  de- 
fined by  this  court  to  be  *tl>e  deprivation  of 
a  reasonable  expectation  of  a  pecuniary  ad- 
vantage which  would  have  resulted  by  a  con- 
tinuance of  the  life  of  the  deceased.'  Com- 
pensation for  such  deprivation  is  therefore 
the  sole  measure  of  damages  In  such  case." 
Citing  Paulmler  v.  Erie  Railway  Co., '34  N. 
J.  I4tw,  151.  In  Telfer  v.  Northern  Railroad 
Co.,  30  N.  J.  Law,  188,  Chief  Justice  Beasley 
says:  "It  Is  manifest,  from  the  structure  of 
this  section,  that  it  was  not  designed  to  vest 
an  arbitrary  discretion  in  the  Jury,  to  give 
what  damages  they  may  think  fair  and  Just, 
without  reference  to  any  fixed  standard  by 
which  to  estimate  <hem.  The  important  qual- 
ifying words  are  added,  referring  to  the  pe- 
cuniary injury  resulting  to  the  widow  or 
next  of  kin.  The  injury  forming  the  basis 
of  C8lcalatl<m  must  be  pecuniary.  Nothing 
else  can  enter  into  the'estitnate."  In  none 
of  the  cases  cited  has  It  been  in  express  lan- 
guage set  forth  that  it  is  the  present  value  of 
tlie  pecuniary  loss  which  the  Jury  is  to  find, 
although  such  an  expression  is  usually  found 
in  the  charges  of  the  trial  Judges  at  the  dr- 
cult  In  the  charge  before  us,  the  Jury  were 
permitted  to  consider  the  whole  amount  of 
tlie  possible  pecuniary  benefits  which  the 
widow  and  next  of  kin  wpuld  have  received 
from  time  to  time  during  the  life  of  the  in- 
testate, had  he  lived,  and  to  sum  that  up  as 
the  measure  of  damages.  That  instruction 
did  not  require  the  taking  into  account  of  the 
present  possession  of  the  whole  fund,  and  the 
resultant  benefit  therefrom,  and  the  future 
accretions  thereon,  and  hence  was  erroneous. 
The  error  assigned  on  this  part  of  the  charge 
is  sustained. . 

Upon  the  testimony  being  closed,  the  ree- 
ord  before  us,  upon  which  error  has  been  as- 
signed, l8  as  follows,  "(Mr.  Boyle  opens  the 
case  to  the  jury  for  the  plaintiff.  Mr.  Arm- 
strong states  .that  bQ-faaSinothing  to  state  In 


reply.  Mr.-  Scovel  profposes  to  address  the 
Jury  on  the  part  of  the  plaintiff,  and  Mr. 
Armstrong  objects.)  Mr.  Scovel:  If  your 
honor  please,  I  think  I  should  be  allowed  to 
address  this  Jury  for  the  plaintiff.  If  there 
is  such  a  rule,  I  would  like  to  see  It,  and 
have  counsel  produce  It  The  Court:  Mr. 
Armstrong,  do  you  desire  to  argue  the  case 
to  the  Jury?  Mr.  Armstrong:  I  do  not  The 
Court:  Now,  Mr.  Scovel  asks  to  be  permit- 
ted to  add  additional  remarks  in  behalf  of 
the  plaintiff.  Is  there  any  objection  to  that? 
Mr.  Armstrong:  I  object  to  that  there  be- 
ing nothlng^  to  reply  to.  I  have  not  address- 
ed the  JiU7,  and  one  of  the  counsel  for  the 
plaintiff  lias  addressed  the  Jury,  and  there 
is  nothing  to  r^ly  to;  counsel  for  the  de- 
fendant not  having  addressed  the  Jury.  The 
Conrt:  I  think  that  inasmuch  as  Judge 
Armstrong  did  not  announce  his  Intention 
not  to  participate  in  the  argument  to  the 
Jury  before  the  close  of  Mr.  Boyle's  remarks, 
and  counsel  for  the  plaintiff  expresses  sur- 
prise at  that  and  desires  to  be  further  heard, 
I  think'  it  proper,  under  the  circumstances,  to 
allow  Mr.  Scovel,  one  of  the  counsel  for  the 
plaintiff,  to  address  the  Jury,  if  he  desires 
to.  Mr.  Armstrong:  Will  your  honor  allow 
me  an  exception?  The  Court:  No;  I  don't 
think  I  will,  unless  I  have  to  under  the  rule. 
Mr.  Armstrong:  Then  may  I  ask  your  hon- 
or to  grant  an  exception  to  that  ruling? 
The  Court:  Oh,  yes;  it  is  on  the  record,  and 
you  may  have  an  exception,  if  it  is  lawful. 
I  think  it  is  in  the  discretion  «f  the  court 
(Whereupon  the  defendant,  by  its  counsel, 
prays  a  bill  of  exceptions,  which  Is  hereby 
allowed  and  sealed.  Thereupon  Mr.i  Scovel 
addressed  the  Jury  on  the  part  of  the  plain- 
tiff.)" We  think  this  assignment  of  error  is 
well  founded.  It  was  not  within  the  discre- 
tion of  the  court  to  permit  a  second  counsel 
to  address  the  Jury,  on  the  same  side  as  that 
of  the  counsel  who  had  opened.  It  may  be 
in  the  discretion  of  the  court  to  permit  the 
same  counsel  who  had  already  addressed  the 
Jury  to  make  a  fuller  opening,  in  case  he 
shall  so  request;  but  to  permit  other  counsel 
to  dq  80,  or  to  further  address  the  Jury  for 
the  plaintiff,  when  no  reply  has  been  made 
by  the  counsel  for  the  defendant  Is  not  dis- 
cretionary. In  N.  Y.  &  Long  Branch  R.  Co. 
V.  Garrity,  63  N.  J.  Law,  60,  42  Atl.  842,  the 
Supreme  (3ourt  speaking  through  Justice 
Gummere,  says:  "Ordinarily  a  plaintiff 
who  makes  a  mere  nominal  opening  does  so 
at  his  peril,  and,  if  the  defendant  then  sub- 
mits his  case  without  argument,  the  plain- 
tiff will  not  be  allowed  to  make  a  second 
argument  But  although  this  is  the  cus- 
tomary practice,  it  Is  always  within  the  dis- 
cretion of  the  court  when  such  a  case 
arises,  to  permit  the  making  of  a  second 
argument  by  the  plaintiff,  or,  rather,  to  state 
it  more  accurately,  to  make  a  fuller  and 
more  complete  opening;  and  such  permis- 
sion will  usually  be  granted  when  it  appears 
that  plaintiff  has  been  led  into  making  mere- 
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iy  a  formal  opening  by  the  action  of  the  de- 
fendant When  a  second  and  more  extended 
opening  is  permitted,  however,  the  defendant 
is  entitled  to  reply  to  it,  if  he  so  desires; 
and,  if  be  does  so,  the  plaintiff  then  has  a 
right  to  make  the  closing  argument"  The 
forty-eighth  rule  of  the  Supreme  Oourt 
wliich  by  rule  89  is  made  applicable  in  the 
practice  at  the  circuits,  declares:  "(48) 
When  there  shall  be  more  counsel  than  one 
on  the  affirmative  side,  one  only  shall  be 
heard  In  the  opening  and  the  other  In  reply, 
but  both  shall  not  be  heard  either  in  the 
opening  or  reply."  The  permitting  of  a  sec- 
ond counsel  to  address  the  Jury  in  the  face  of 
objection  was  error,  as  it  conferred  upon 
the  plaintiff  a  substantial  benefit  to  which 
by  law  and  the  practice  of  our  courts  he  was 
not  entitled.  In  Delaware  It  Is  held  that  if 
the  plaintiff  opens  the  argument  and  the  de- 
fendant submits  his  case  without  argument 
the  plaintiff  may  not  make  a  concluding 
speech.  Tyre  v.  Morris,  6  Har.  8.  In  the 
case  before  us  the  defendant  in  error  relies 
upon  section  936  of  volume  1  of  Thompson 
on  Trials  to  sustain  the  permission  granted 
to  the  second  counsel  to  be  heard  after  the 
defendant's  counsel  had  stated  he.  had  no 
reply  to  make.  To  sustain  the  text  Judge 
Thompson  cites  but  a  single  case— that  of 
Barden  v.  Briscoe,  36  Mich.  255.  We  do 
not  think  the  argument  of  Judge  Campbell 
in  the  Michigan  case  Is  sound.  There  Is  no 
authority  for  it  In  the  English  practice,  nor, 
80  far  as  I  have  been  able  to  find,  In  the 
decisions  of  the  several  states.  But  In  our 
state,  under  the  rules  of  our  Supreme  Court 
there  can  be  no  question.  On  principle,  It 
should  not  be  so.  In  all  the  books,  the  right 
to  reply  Is  rested  upon  the  theory  of  the 
right  to  answer— to  have  the  last  word— by 
the  one  who  holds  the  affirmative.  But  it  is 
solely  a  right  to  reply.  If  there  is  nothing 
to  reply  to,  and  the  opening  argument  Is 
full,  as  it  may  be,  upon  what  principle  is  it 
Justifiable  to  permit  a  second  counsel  to  ra- 
argue  the  case?  It  Is  practically  permitting 
a  second  opening.  We  think  the  true  rule  Is 
stated  In  the  case  of  N.  Y.  &  L.  B.  Bailroad 
Co.  V.  Garrity,  68  N.  J.  Law,  50,  42  Atl. 
842,  and  that  the  error  complained  of  in  this 
regard  In  this  case  must  be  sustained. 

For  these  errors,  there  must  be  a  reversal 
of  the  Supreme  Court  and  a  ventre  de  novo 
awarded. 

(6»  N.  J.  U  424) 

ADAMS  V.  CAMDEN  &  SUBURBAN  RX. 

CO. 

(Court  of  Eirron  and  Appeals  of  New  Jers^. 

June  15,  1903.) 

STREET   RAILROADS— INJURY   TO   PBRSON    ON 

TRACK— DIRBCTINQ  VERDICT— RIGHTS 

IN  HIOHWAT. 

1.  PlaintifTa  driver  was  driving  at  midnight 
a  team  of  horses,  attached  to  a  loaded  truck 
wagou,  along  the  public  road,  upon  the  left- 
hand  track  of  defendant's  street  railway,  when 
he  was  met  by  one  of  defendant's  cars  moving 


on  that  track.  In  turning  to  his  rii^t  to  avoid 
that  car,  he  drove  upon  defendant's  right-hand 
track,  where  another  of  defendant's  cars,  ap- 
proaching from  the  opposite  direction,  overtook 
and  ran  into  the  back  of  his  wagon,  causing 
injury.  He  testified  that  when  he  "pulled  off" 
on  the  right  hand  track  he  looked  back,  and 
there  wati  no  car  in  sight,  and  that  no  beU 
was  sounded,  nor  notice  given,  before  the  col- 
lision. The  inotormau  in  charge  of  the  colliding 
car,  in  his  testimony,  made  contradictory  state- 
ments respecting  ue  distance  from  him  at 
which  he  first  saw  the  horses  "pulling  over" 
ou  the  track  in  front  of  him,  and  admitted  that 
he  gave  no  signal. 

Held,  that  the  trial  judge  properly  refused  to 
direct  a  verdict  for  the  defendant. 

2.  The  right  of  street  railway  companies  to 
use  the  highways  by  their  cars  is  not  superior 
to  the  rights  of  others  in  the  customary  use 
thereof,  and  it  is  not  an  act  of  negligence,  per 
se,  for  the  driver  of  a  carriage,  whether  of 
burden  or  pleasure,  in  passing  over  the  public 
roads  of  this  state  where  the  tracks  of  any 
street  railway  company  may  be  laid,  when  ei- 
ther met  or  overtaken  by  the  cars  of  such  com- 
pany, to  keep  to  the  right,  upon  other  tracks 
of  said  company,  even  though  such  carriage, 
by  turning  to  the  left  might  have  avoided  both 
meeting,  and  being  overtaken  by  the  company's 
cars. 

3.  The  defendant  was  bound  to  take  notice 
that  the  law  required  other  carriages  or  vehicles 
using  the  parts  of  the  highway  covered  by  its 
car  tracks,  upon  meeting  its  cars  coming  from 
an  oiiposite  direction,  to  keep  to  the  right,  ex- 
cept it  was  perilous  to  do  so,  and  to  control  its 
overtaking  cars,  in  anticipation  that  such  other 
carriages  might  ao  turn  upon  its  car  tracks, 
in  obedience  to  the  law,  at  any  instant;  and  it 
was  the  duty  of  the  motorman  of  the  colliding 
car  in  this  cane  to  use  reasonable  care  to  ob- 
serve any  vehicle  ahead  of  him,  and  to  govern 
his  car  so  as  to  prevent  collision.  Whether  he 
used  such  care,  or  not  was  a  question  for  the 
jury  to  determine  from  the  evidence. 

(Syllabus  by  the  Oourt) 

Error  to  Supreme  Court 

Action  by  Samuel  T.  Adams  against  the 
Camden  &  Suburban  Railway  (Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Joseph  H.  Gasklll  and  Nelson  B.  Gasklll. 
for  plaintiff  In  error.  Henry  S.  Scovel  and 
William  T.  Boyle,  for  defendant  In  ertror. 

VRBDENBUR6H,  J.  The  Injury  for 
which  the  plaintiff  recovered  a  verdict  be- 
low for  compensatory  damages  to  his  prop- 
erty resulted  from  a  collision  with  defend- 
ant's passenger  car.  The  plaintiff's  driver, 
who  was  In  charge  of  his  team  of  horses, 
attached  to  a  loaded  truck  wagon,  was  pro- 
ceeding slowly  upon  the  public  highway  call- 
ed the  "Moorestown  Turnpike,"  in  the  direc- 
tion of  Camden  City,  at  midnight  on  October 
15,  1901,  along  the  left-hand  track  of  defend- 
ant, when  he  was  met  by  a  passenger  car  of 
defendant  coming  towards  him  on  that  track. 
In  turning  to  his  right  to  avoid  that  car.  be 
drove  upon  defendant's  right-hand  track, 
and  his  wagon  had,  to  use  bis  expression, 
"Just  dropped"  In  that  tra<^  when  auotber 
of  defendant's  passenger  cars,  moving  on  the 
latter  track  In  an  opposite  direction, "  came 
swiftly  np  behind  htm,  overtook  him,  and 
rah  Into  the  back  of  his  wagon.    The  wagon 
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-WEB  tMidly  broken,  one  of  the' horses  was  kill- 
ed, and  other  damage  was  done,  aa  the  result 
of  the  colllalon.  The  driver  testified  that 
when  he  "pulled  off"  he  looked  back,  and 
there  was  no  car  In  sight,  and  that  no  bell 
ires  sounded,  nor  notice  given,  before  the  car 
struck  him. 

The  principal  groand  taken  bjr  the  plaintiff 
In  error  (and.  Indeed,  the  only  on6  deserving 
attention)  for  a  reversal  of  the  Judgment  en- 
tered tipon  the  verdict  is  that  the  trial  court 
shonld  have  directed  a  verdict  for  the  de- 
fendant below.  This  contention  assumes  ei- 
ther that  the  evidence  had  demonstrated  that 
the  driver  of  the  team  was  guilty  of  such 
contrlbutlve  negligence  as  to  legally  defeat  a 
right  of  recovery,  or  that  defendant  had  been 
gnilty  of  no  negligence  In  the  operation  of 
the  colliding  car,  productive  of  the  injury. 
As  to  the  question  Of  the  contrlbutlve  negli- 
gence of  the  driver.  It  Is  argued  by  the  plain- 
tiff in  error  that  his  act  In  driving  upon 
the  right-hand  track  of  defendant  was  con- 
clusive evidence  of  such  negligence.  Bat  I 
think  his  act  in  fcrilowlng  the  "law  of  the 
road,"  by  turning  to  the  right,  Instead  of  to 
the  left.  In  the  absence  of  notice  of  particnlar 
danger  on  his  right,  cannot  be  said  to  have 
been  negligent  per  se.  On  the  contrary,  he 
bnt  followed  the  express  direction  of  our 
statute.  The  explicit  command  of  our  road 
law  upon  that  head  seems  to  have  escaped 
general  observation.  Its  pertinent  language 
is  that  "drivers  of  carriages  •  •  •  wheth- 
er of  burthen  or  of  pleasure,  using  any  of 
the  turnpike  or  public  roads  in  this  state, 
when  met  by  another  carriage  •  •  •  shall 
keep  to  the  right,  and  when  overtaken  by  a 
carriage  •  •  •  shall  likewise  keep  to  the 
right,  so  as  in  both  cases  to  permit  such 
carriages  •  •  ♦.  either  met  or  overtaken 
to  pass  free  and  uninterrupted."  Gen.  St.  p. 
2SS3,  f  91.  A  subsequent  part  of  this  law 
subjects  the  person  disregarding  Its  com- 
mand to  a  money  forfeiture  In  addition  to  an 
action  of  damages.  The  more  specific  Inslst- 
Dient  of  the  counsel  for  the  plaintiff  In  error 
in  this  regard  Is  that  this  driver  was  guilty 
of  negligence,  because,  having  room  on  his 
left  hand  to  pass  the  car  he  met  (that  being 
an  assumed  place  of  safety),  he  was  bound 
to  drive  there,  Instead  of  to  the  right  (that 
being  an  assumed  place  of  danger,  because 
of  the  existence  of  the  right-hand  track).  But 
this  contention  seems  groundless.  In  view  of 
the  above-quoted  law  and  of  the  decisions  of 
our  courts.  If  the  driver  had  turned  to  the 
left,  he  would  have  taken  the  risk  of  other 
carriages,  which  In  the  night  he  might  have 
been  unable  to  discern,  meeting  and  colliding 
with  him  while  they  were  rightfully  on  that 
side.  The  recent  decision  of  this  court  of 
Hughes  v.  The  Camden  &  Subnrban  Ballway 
Company,  reported  In  65  N.  J.  Law,  208,  47 
Atl.  441,  where  the  facts  resemble  the  case  at 
bar,  makes  extended  reasoning  upon  this 
subject  here  uncalled  for.  There  the  driver, 
who  was  on  the  right-hand  track  when  over- 


taken by  a  car  on  that  trade,  tnmed  to  tba 
left,  instead  of  to  the  right,  and  was  stmck 
by  an  inbound  car  and  injured,  and  a  Judg- 
ment of  nonsuit  below  had  been  rendered 
against  the  injured  plaintiff.  This  court,  up- 
on error  brought, '  reversed  that  Judgment, 
and,  in  the  opinion  written  by  the  present 
chancellor,  in  dealing  with  this  feature  of 
the  case,  be  said:  "If  It  was  perilous  to  go 
to  the  right,  and  reasonable  prudence  requir- 
ed, he  could  go  to  the  left,  notwithstanding 
the  Inbound  track  of  the  defendant  was  there 
maintained.  For  reasons  of  safety,  a  travel- 
er may  use  any  part  of  a  highway.  •  •  • 
If  be  uses  a  highway,  be  may  assume  that 
others  using  it,  including  trolley  car  compa- 
nies, will  use  It  with  a  due  regard  to  his 
rights.  Upon  the  evidence,  it  was  for  a  Jury 
to  say  whether  there  was  danger  in  turning 
to  the  right,  such  as  a  traveler,  in  the  exer- 
cise of  reasonable  prudence,  would  avoid." 
In  the  case  at  bar  the  trial  Judge  committed 
no  error  in  leaving  the  question  to  the  Jnry. 
In  giving  expression  to  this  rule— so  impor- 
tant to  the  public  under  the  dangerous  condi- 
tions of  travel  now  existing— he'  instracted 
the  Jury  as  follows,  viz.:  "Bach  user  of  the 
highway  must  use  reasonable  care  to  avoid 
accidents.  •  ♦  •  Therefore  the  plaintiff, 
or  his  son,  who  was  driving  this  team,  was 
also  obliged  to  use  reasonable  care  to  avoid 
this  or  any  other  acddmt  Whether  that  im- 
plies that  be  shonld  turn  out  to  the  left  or  to 
the  right;  whether  it  implies  that  he  should 
have  stopped  and  looked  around  to  have  seen 
the  motor  car;  whether  it  was  coming;  wheth- 
er he  would  bfe  apt  to  get  in  the  way  of  it- 
are  all  matters  of  fact  to  which  you  must 
apply  the  law."  The  plaintiff  in  error  cer- 
tainly has  no  reason  to  complain  of  this  In- 
struction. It  was,  it  seems  to  me,  more 
favorable  to  the  company  than  the  Judge 
might,  wlthont  error,  have  expressed  it  The 
motor  car  company  was  bound  to  take  notice 
that  the  law  required  other  carriages  using 
the  parts  of  the  highway  covered  by  its 
tracks,  upon  meeting  its  cars  coming  from  an 
opposite  direction,  to  keep  to  the  right,  ex- 
cept it  was  perilous  to  do  so,  and  to  expect 
that  such  other  carriages  might  so  turn 
upon  its  right-hand  tracks  at  any  moment 
in  obedience  to  the  law.  It  was  the  duty  of 
the  motorman  to  use  reasonable  care  to  gov- 
ern the  speed  and  motion  of  his  car  In  ac- 
cordance with  the  necessities  which  snch  a 
situation  might  at  any  instant  create.  The 
relative  rights  of  the  users  of  the  public 
roads,  in  which  street  cars  are  liable  to  be 
swiftly  propelled  by  electricity,  were  fully 
and  learnedly  considered  by  the  present  chan- 
cellor in  this  court  in  the  case  of  Newark 
Passenger  R.  Co.  v.  Block,  65  N.  J.  Law,  611, 
27  Ati.  1067,  22  L.  R.  A.  374,  and  he  there 
concludes  that  the  right  of  such  street  rail- 
ways to  nse  the  highway  by  their  cars  is  not 
"paramount  to  the  rights  of  others  In  the 
customary  use  thereof,"  and  that  such  use 
must  be  "in  a  manner  consistent  with  such 
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rights  Of  others."  Under  these  and  otiier  ap- 
proved dellvetances  of  this  court,  and  the 
dlxectlonB  of  our  statutes,  the  plaintiff's  driv- 
er was  justlfled  In  keeping  to  the  right,  upon 
the  unoccupied  trades  of  defendant,  after 
exercising  reasonable  prudence  to  observe 
and  avoid  any  overtaking  car  moving  so  dan- 
gerously near  to  him  that  It  could  not  be  con- 
trolled effectively  by  a  motorman  using  rea- 
sonable care  In  its  operation.  See,  also,  cases 
of  Camden,  etc.,  Ry.  Co.  v.  Preston,  69  N.  J. 
Law,  266,  35  Atl.  1119;  Consolidated  Trac- 
tion Co.  V.  Halght,  59  N.  J.  Law,  580,  37  Atl. 
135;  Shelly  v.  Brunswick  Traction  Co.,  66 
N.  J.  Law,  644,  48  Atl.  662.  It  Is  evident 
that  this  part  of  tiie  case  belonged  to  the 
province  of  the  Jury,  and  that  the  Judge  prop- 
erly left  it  there. 

As  to  the  second  branch  of  the  contention 
of  the  plaJntlff  in  error,  it  will  be  sufficient 
to  add  that  It  is  clear  that  the  question  of 
the  negligence  of  this  company  was  also  prop- 
erly left  to  the  Jury  to  determine.  The  long- 
settled  rule  of  law  in  this  state  is  that  if, 
from  the  facts  eatablisbed,  negligence  may 
reasonably  and  legitimately  be  inferred.  It 
is  for  the  Jury  to  say  whether  from  these 
facts  negligence  ought  to  be  inferred,  and 
that  If  the  real  facts  have  not  been  establish- 
ed by  the  evidence,  but  remain  in  substantial 
dispute,  the  trial  Judge  must  sdbmlt  them, 
and  the  inferences  to  foe  drawn  from  those 
which  the  Jury  find  established,  to  the  deter- 
mination of  the  Jury.  The  motorman  who 
bad  charge  of  the  colliding  car,  lu  one  portion 
of  ills  evidence,  admitted  that  he  first  saw 
the  team  of  horses  "pulling  over  on  the  track 
in  front  of  him  when  they  were  a  square 
away"  from  him.  Subsequently  he  testified 
that  he  was  about  a  "car  and  a  quarter's" 
length  away  when  he  first  saw  the  horses, 
and  that  he  gave  no  signal  at  any  time  be- 
fore the  collision,  because  he  had  not  time 
to  give  any  signal.  Which  of  these  two  con- 
tradictory statements  should  be  relied  upon 
was  a  probinn  for  the  Jury  alone  to  decide. 
If  the  Jury  believed  the  former,  they  were 
Justified  in  finding  that  he  had  been  negligent 
not  only  In  falling  to  give  a  signal  of  the 
coming  of  bis  fast-moving  car,  but  also,  and 
whether  he  signaled  or  not,  had  been  clearly 
negligent  lu  not  keeping  his  car  under  effi- 
cient control  when  he  first  saw  the  team 
ahead  of  him,  a  square  distant,  turning  up- 
on bis  track. 

The  judgment  below  should  be  affirmed. 


(68  N.  J.  U  632) 

KENT  V.  PHESNIX  ART  METAL  CO. 
(Supreme  Court  of  New  Jersey.    Jane  8,  1903.) 

STATDTB  OF  FRAUDS— ORAL  CONTRACT— SAL.B 
OF  RKALTT— PAYMENT  OF  COMMISSIONS— 
PLBADINO-r  BILL  OF  FARTICULARS-AUBND- 
UBNT. 

1.  An  indivisible  ccmtract  for  employment  of 

a  broker  in  the  sale  of  Iwth  real  and  personal 

property,  and  for  payment  of  commissions  npon 

'    ^  price,  the  contract  not  being  in 


writing,   is  totally  void,   nnder  the  stittate  of 
frauds  (Gen.  St.  p.  1604,  i  10). 

2.  A  verbal  promise  to  pay  compensation  for 
sen'ices  rendered  in  negotiating  a  sale  of  real 
estate,  whether  made  before  or  after  the  serv- 
ices are  performed,  is  void,  under  .the  atatnte  of 
frauds  «^en.  St.  p.  1604,  1 10). 

3.  A  bill  of  particulars  annexed  to  a  declara- 
tion or  delivered  pursuant  to  demand,  nnder 
section  286  or  section  237  of  tiie  practice  act 
(Oen.  St.  p.  2572),  limits,  for  the  pnrpoaes  of 
the  trial,  the  generality  of  the  pleading. 

4.  Where  the  issae  as  made  np  on  the  plead- 
ings and  bill  of  particulars  has  been  fully  tried 
and  correctiy  settled,  no  amendment  having 
been  applied  for  in  the  court  below,  the  court 
of  review  will  not  permit  the  plainbS  in  error 
to  amend  the  bill  of  particulars  in  order  to 
bring  about  a  reversal  of  the  Judgment,  and  a 
new  trial  upon  a  different  issue. . 

(Syllabns  by  the  Court) 

Error  to  Circuit  Court,  MlddleseK  County. 

Action  by  Henry  B.  Kent  against  the 
Phenlx  Art  Metal  Com{)any.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Argued  February  term,  1803,  befoire  GUH- 
MERE.  C.  J.,  and  FORT,  HENDRICKSON, 
and  PITNEY,  JJ. 

Voorbees  &  Booraem,  for  plaintiff  In  error. 
George  Berdine,  for  defendant  In  error. 

PITNBT,  J.  This  action  was  brought  to 
recover  commission?  alleged  to  be  due  to  the 
plaintiff  for  services  rendered  to  the  defend- 
ant in  negotiating  a  sale  of  certain  real  and 
personal  property,  constituting  its  manufac- 
turing plant  and  stock  of  goods,  situate  at 
New  Brunswick,  in  this  states  The  declara- 
tion contains  two  counts,  the  first  of  which 
sets  up  a  special  agreement  made  between 
the  parties  on  February  4,  1901,  entitling  the 
plaintiff  to  a  commission  of  3  per  cent,  upon 
the  purchase  price,  followed  by  averments 
showing  that  in  pursuance  of  the  agreement 
the  plaintiff  procured  a  purchaser  at  the  price 
of  $70,000,  that  the  sale  was  carried  through, 
and  that  tjie  defendant. received  the  consider- 
ation money  from  the  purchaser.  The  second 
count  was  the  usual  combination  in  sbort 
form  of  the  common  money  counts,  averring 
an  indebtedness  to  the  amount  of  $5,000  ow- 
ing by  the  defendant  to  the  plaintiff  (inter 
alia)  "for  worlt,  labor,  care,  diligence.  Jour- 
neys, and  attendance  on  the  part  of  the  plain- 
tiff before  that  time  done,  performed,  and 
bestowed  as  the  agent  of  and  for  the  said 
defendants,  and  on  their  retainer,  and  for 
certain  commissions  and  rewards  due  and  of 
right  payable  from  the  defendants  to  the 
plaintiff  in  respect  thereof";  continuing  with 
averment  of  a  promise  by  the  def^idant  to 
pay  the  Indebtedness  upon  request,  and  a 
breach  of  that  promise.  Pursuant  to  section 
236  or  237  of  the  practice  act  (Gen.  St  p. 
2572),  the  pUIntiff  deUvered  (or  filed  with 
the  declaration)  a  bill  of  particulars  of  his 
demand,  of  which  the  following  is  a  copy: 
"The  following  Is  the  bHI  of  particulars  of 

T  2.  See  Broken,  vol.  8,  Cent.  Dig.  I  U;  PrauSi. 
BUtats  of,  vol.  IS,  OsDt.  Dig.  i  lU. 
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ttie  demand  npon  irblch  tbe  plalntUTs  declara- 
tion In  the  above-entitled  cause  Is  founded, 
to  wit:  Tbe  sum  of  two  tbousand  one  hun- 
dred dollars  due  tbe  said  plaintiff  for  com- 
missions, at  the  rate  of  three  per  cent,  which 
tlie  said  defendants  on  or  about  the  4th  day 
of  February,  1001,  agreed  to  pay  the  said 
plaintiff  on  the  purchase  price  in  case  he,  the 
aaid  plalntitr,  should  procure  for  the  said  de- 
fendants a  purchaser  for  certain  property  be- 
longing to  the  said  defendants,  constituting 
their  manufacturing  plant  and  stock  of 
goods,  situate  In  the  dty  of  New  Brunswick, 
in  the  county  of  Middlesex,  which  said  com- 
missions became  due  and  payable  to  the  said 
plaintiff  on  the  sale  of  said  property  of  the 
Bid  defendants  to  one  D.'  Wylie  McCaughey 
tiiroDgh  the  agency  of  the  said  plaintiff,  .as 
broker.  In  pursuance  of  said  agreement,  for 
tlie  sum  of  seventy  thousand  dollars,  which 
■aid  sum  remains  due  and  tmpald  by  the  said 
defendants  to  the  said  plaintiff."  The  print- 
ed book  does  not  disclose  what  plea  was  filed 
by  the  defendant.  Therefore,  presumably.  It 
«u  a  plea  of  the  general  Issue.  At  the  trial 
tbe  Jury  rendered  a  verdict  in  favor  of  th% 
defendant,  in  obedience  to  tbe  direction  ot 
tbe  trial  judge.  To  review  the  consequent 
lodgment,  this  writ  of  error  Is  brought  The 
exceptions  challenge  the  legal  propriety  of 
tbe  direction  of  a  verdict  for  defendant,  and 
(Im  question  the  correctness  of  certain  prop- 
osltlonB  that  were  laid  before  the  jury  in 
explanation  of  the  binding  instructions,  and 
the  refusal  of  the  judge  to  submit  certain 
questions  for  the  jury's  determination.  If 
the  Judge  was  justified  in  directing  a  verdict 
In  defendant's  favor,  tbe  other  exceptions 
mast  fall,  for  they  relate  merely  to  the 
grounds  upon  which  that  direction  was  bas- 
ed. Brrw  Is  also  assigned  upon  the  admlg- 
■lon  and  exclusion  of  evidence,  but  there  are 
no  exceptions  to  support  these  assignments. 
To  deal,  therefore,  with  the  direction  of  a 
rerdlct:  Tbe  evidence  on  the  part  of  the 
plaintiff  tended  to  show  that  through  his  in- 
strumentality the  property  of  the  defendant 
was  sold  out  to  a  so-called  trust  known  as 
the  American  Can  Company;  the  actual 
tntnsfer  being  made  to  D.  Wylie  McCaughey, 
as  the  representative  of  that  company.  Plain- 
tiir  testified  that  he  was  employed  for  the 
pnrpose  on  or  about  February  4,  1801,  by  la 
Mr.  Whitfield  and  a  Mr.  Johnson,  who  were 
said  to  represent  the  defendant  They,  or 
one  of  them,  told  the  plaintiff  that  If  he 
conld  sell  the  property  to  the  trust  for  $40,- 
000  me  $50,000,  they  would  gladly  pay  him  a 
S  per  cent  commission.  Afterwards,  and  be- 
fore the  transaction  was  closed,  the  plaintiff 
expressed  a  willingness  to  reduce  the  com- 
mission to  m  per  cent  The  plaintlil  intro- 
dnced  Mr.  Johnson  to  a  Mr.  Norton,  who  rep- 
resented the  purchaser,  and  the  negotiation 
between  Johnson  and  Norton  was  commenced 
In  the  plaintiff's  presence.  Subsequently  It 
was  continued  in  bis  absence,  and  resulted  in 
56  A.— 17 


the  sale  being  carried  through  April  18, 1901, 
In  pursuance  of  an  option  given  by  tbe  de- 
fendant to  Norton  on  February  11th.  At  ck 
about  the  time  of  the  conclusion  of  the  trans- 
action, a  conversation  took  place  between  the 
plaintiff  and  Johnson  In  which  the  latter  ob- 
jected to  paying  the  plaintiff  S  per  cent  up- 
on the  amount  realized  by  the  defendant  up- 
on the  sale,  but  verbally  promised  to  pay 
$500,  which  the  plaintiff  agreed  to  accept 
The  sale  in  question  Included  a  piece  of  real 
estate  upon  which  the  defendant's  factory 
was  situate,  and  the  stock  of  goods  and  other 
personal  property  pertaining  to  its  business. 
The  testimony  of  tbe  plaintiff  renders  it  clear 
(and  there  is  nothing  to  the  contrary  In  the 
case)  that  the  agreement  between  him  and 
Messrs.  Whitfield  and  Johnson  contemplated 
the  negotiation  of  the  sale  of  the  entire  prop- 
erty, together,  for  a  single  consideration,  and 
the  payment  to  the  plaintiff  of  a  commission 
upon  the  entire  consideration.  Such  was  the 
plalntifTs  case.  There  was  nothing  In  writ- 
ing to  show  that  the  plaintiff  was  authorized 
to  negotiate  the  sale,  nor  to  show  the  rate  of 
commission  to  which  he  was  entitied.  The 
defendant  called  as  witnesses  both  Johnson 
and  Whitfield,  and  they  denied  that  the  plain- 
tiff had  been  employed  to  negotiate  the  sale 
In  behalf  of  the  defendant,  denied  that  he 
had  been  promised  any  commission,  denlM 
that  either  of  them  was  authorized  to  employ 
the  plaintiff  or  to  agree  to  pay  him  commis- 
sions, denied  that  the  plaintiff  negotiated  the 
sale,  and  denied  that  he  had  been  promised 
$500,  or  any  sum,  In  settiement  of  his  claim. 
In  order  to  prove  the  sale  made  by  the  de- 
fendant to  the  representative  of  the  Ameri- 
can Can  Company,  the  plaintiff  offered  Is  evi- 
dence a  written  stipulation  signed  by  the  at- 
torneys of  both  parties,  of  which  the  follow- 
ing is  a  copy:  "It  Is  hereby  stipulated  by 
and  between  the  counsel  of  the  respective 
I>arties,  the  plaintiff  and  the  defendant,  that 
the  following  facts  are  hereby  agreed  upon 
and  taken  as  true  In  the  trial  of  this  cause, 
to  wit:  The  Phenlx  Art  Metal  Company  sold 
and  conveyed  th^r  manufacturing  plant,  to 
wit,  the  land  and  premises  on  Spring  street 
In  the  city  of  New  Brunswick,  New  Jersey, 
the  stock  of  goods  manufactured  and  in  pro- 
cess of  meinufacture  therein  contained,  and 
the  good  will  of  their  business,  ail  together, 
to  one  D.  Wylie  McCaughey,  for  the  sum  of 
sixty-four  thousand  dollars  ($64,000),  on 
March  30,  1901,  In  pursuance  of  a  certain  op- 
tion executed  and  given  to.  one  Edward  Nor- 
ton on  February  11,  lOOL  Production  of  evi- 
dence showing  such  option,  sale,  and  convey- 
ance Is  hereby  waived.'.'  Plaintiff  also  in- 
troduced In  evidence  the  deed  from  the  de- 
fendant to  McCaughey,  dated  March  13,  1901, 
conveying  the  real  estate  in  question,  with 
the  factory,  manufacturing  plant  machinery, 
and  fixtures  therein,  for  a  consideration,  as 
repressed,  of  "one  hundred  dollars,  lawful 
money  of  the  United  States,  and  other  vain- 
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able  considerations."  The  court  directed  a 
verdict  for  tbe  defendant  on  the  ground  that 
the  alleged  agreement  between  the  plaintiff 
and  the  representatives  of  the  defendant  for  a 
commission  of  3  per  cent  upon  the  purchase 
price,  the  offer  to  accept  1%  per  cent..  Instead 
of  3  per  cent,  and  the  alleged  promise  by 
the  defendant's  representatives  to  pay  $500 
for  the  services  performed,  alike  related  to  a 
sale  of  both  real  and  personal  estate,  as  a 
single  transaction  and  for  an  entire  consid- 
eration, not  apportioned  by  the  parties,  and 
not  capable  of  apportionment,  under  the  evi- 
dence, and  that  since,  under  section  10  of  the 
statute  of  frauds  (Gen.  St  p.  1604),  an  agree- 
ment for  commission  upon  tbe  sale  of  real 
estate,  not  being  in  writing.  Is  void,  the  stat- 
ute vitiated  the  entire  agreement. 

This  view  of  the  matter  was  undoubtedly 
correct  so  far  as  respects  the  claim  of  tbe 
plaintiff  for  a  recovery  upon  the  alleged  con- 
tract. In  1  Par.  on  Contracts,  bk.  2,  c  1, 
§  11  (5tb  Ed.)  p.  455,  It  is  said:  "Where  the 
consideration  Is  entire  and  Incapable  of  sev- 
erance, then  it  must  be  wholly  good  or  whol- 
ly bad.  If  the  agreement  be  entire,  and  not 
In  writing,  and  a  part  of  it  relate  to  a  mat- 
ter which  by  the  statute  of  frauds  should  be 
promised  In  writing,  such  part  being  void, 
avoids  the  whole  contract."  And  In  8  Par. 
on  Contracts,  pt  2,  c.  5  (6th  Ed.)  p.  17,  it  is 
said:  "If  a  contract  be  in  its  nature  entire, 
and  in  one  part  It  sadsfles  the  statute,  and 
In  others  does  not  then  it  Is  altogether  void." 
The  circumstances  of  this  case  render  it 
clear  that  the  contract  was  Indivisible,  and 
<he  contract  an  entire  one.  Counsel  for  the 
plaintiff  claimed  below,  and  claims  here,  that, 
as  the  deed  of  April  13th  mentioned  $100 
as  the  consideration  for  the  conveyance  of 
the  real  estate,  the  balance  of  the  $04,000 
must,  as  against  defendant,  be  taken  to  be 
the  price  at  which  the  personalty  was  sold. 
This  view  is  untenable,  for  the  land  was 
conveyed  in  consideration  of  "$100  and  other 
valuable  considerations."  The  effect  of  sec- 
tion 10  of  the  statute  of  frauds  Is  to  vitiate 
the  alleged  verbal  promise  to  pay  $500,  made 
after  the  services  were  rendered,  as  well  as 
the  contract  for  a  percentage  alleged  to  have 
been  made  In  advance.  The  supposed  con- 
sideration for  the  subsequent  promise  was 
the  performance  of  an  entire  service,  of 
which  a  material  and  inseparable  part  was 
of  a  kind  that  by  the  express  terms  of  the 
statute  did  not  entitle  the  plaintiff  to  com- 
pensation In  the  absence  of  a  written  agree- 
ment There  was  at  most  therefore,  a  mere 
moral  obligation  to  pay;  and  such  an  obli- 
gation, as  an  executed  consideration,  is  not 
sufficient  to  support  a  subsequent  express 
promise.  Freeman  v.  Robinson,  38  N.  J. 
Law,  383,  20  Am.  Bep.  399.  But  even  if  we 
could  assume  a  legal  consideration,  the 
question  remains,  by  what  evidence  Is  the 
subsequent  promise  to  be  proved?  Here, 
again,  comes  In  the  express  prohibition  of 
the  statute  of  frauds,  declaring  that  the  bro- 


ker shall  not  be  entitled  to  any  commlaston 
unless  he  have,  written  authority  to  sell. 
specifying  the  rate  of  commission.  It  would 
be  a  manifest  evasion  of  the  statute  to  per- 
mit a  plaintiff  to  rely  upon  a  subsequent 
verbal  promise.  Instead  of  an  antecedent 
verbal  promise.  In  our  view,  section  10 
miust  be  enforced  according  to  its  plain  let- 
ter and  spirit;  and  a  verbal  promise,  when- 
ever made,  will  not  confer  a  right  to  com- 
pensation, since  the  statute  prescribes  that 
it  shall  require  a  written  engagement  to  cre- 
ate such  a  right. 

In  support  of  the  validity  of  the  verbal 
promise  to  pay  $500,  the  plaintiff  in  error 
cites  the  case  of  Griffith  v.  Daly,  56  N.  J. 
Law,  466,  29  Atl.  169.  But  the  facts  of  that 
case  were  essentially  different  from  those 
here  presented.  There  the  plaintiff  happen- 
ed to  be  a  real  estate  broker,  but  It  was  not 
for  a  broker's  services  that  he  sued.  The 
bargain  In  that  case  was  not  to  pay  tbe 
plaintiff  for  selling  the  property,  or  for  ne- 
gotiating a  sale.  He  was  a  mere  inter- 
mediary of  the  defendant  in  employing  an 
autloneer  to  make  a  public  sale,  and  for 
these  services  there  was  a  promise  to  i>ay 
him  2  per  cent,  Including  the  services  of 
tbe  auctioneer.  The  defendant  by  a  private 
sale,  negotiated  before  the  date  set  for  the 
auction,  prevented  the  plaintiff  from  carrying 
out  his  contract;  and  this  court  held  that 
upon  that  breach  the  plaintiff  became  enti- 
tled to  damages,  and  that  this  furnished  an 
adequate  consideration  for  defendant's  ex- 
press verbal  promise  to  pay  to  the  plaintiff 
2  per  cent,  of  tbe  price  realized  at  the  pri- 
vate sale. 

Nor  can  the  plaintiff  succeed  at  this  time 
upon  the  assertion  of  his  right  to  be  reward- 
ed according  to  a  quantum  meruit  for  the 
value  of  his  services  so  far  as  they  related 
to  the  negotiation  of  tbe  sale  of  the  personal 
property.  It  Is  true  that  the  second  count 
of  his  declaration  was  broad  enough  to  have 
enabled  him  to  claim  a  quantum  meruit  on 
the  theoiy  that  the  alleged  contract  was  void. 
But  by  the  express  terms  of  his  bill  of  par- 
ticulars he  limited  the  general  averments  of 
the  declaration  In  such  a  manner  as  to  cfbn- 
flne  his  claim,  for  tbe  purposes  of  trial,  to  a 
recovery  upon  the  contract.  By  the  terms 
of  section  237  of  tbe  practice  act  as  uni- 
formly construed,  the  plaintiff  is  bound  by 
his  bill  of  particulars,  unless  he  be  permit- 
ted to  amend  it  No  amendment  was  made, 
nor  was  application  for  the  purpose  made  at 
tbe  trial.  On  tbe  contrary,  the  case  was 
tried  solely  on  the  theory  that  the  verbal  con- 
tract was  the  basis  of  the  action,  and  upon 
tbe  plaintiff's  insistment  that  that  contract 
was  either  valid  in  toto,  or,  If  not  that  it 
was  divisible,  and  that  a  recovery  could  be 
had  under  it  for  commissions  upon  sale  of 
the  personal  property.  Not  only  was  the 
proof  of  tbe  plaintiff  wholly  directed  to  this 
Issue,  but  no  evidence  was  Introduced  tend- 
ing to  show  the  value  of  his  services  in  nego- 
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tiation  for  sale  of  the  personal  property. 
Upon  the  conclusion  of  the  case,  plaintiff's 
counsel  reqoested  the  trial  judge  to  submit 
to  the  Jury  the  question  of  the  validity  of 
the  contract,  whether  the  sale  was  consum- 
mated as  the  result  of  It,  what  moneys  were 
realized  from  that  sale  for  the  ];>er8onal  prop- 
erty, and  what  commission  the  plaintiff  was 
entitled  to  thereon.  Plaintiff  presented  seven 
additional  requests  In  writing,  all  of  which 
related  either  to  the  validity  of  the  contract 
so  far  as  It  pertained  to  personal  property, 
or  to  the  apportionment  of  the  consideration 
obtained  for  the  persSnal  property  and  for 
the  realty,  respectively.  In  order  that  a  re- 
covery might  be  had  under  the  contract  for 
commission  upon  the  personalty.  No  founda- 
tion having  been  laid  in  the  evidence  for  an 
apportionment  of  the  consideration,  the  court 
was  not  called  upon  to  comply  with  those 
requests;  much  less  to  Submit  the  case  to 
the  Jnry,  in  the  absence  of  a  request  so  to 
do,  on  the  theory  that  there  could  be  a  re- 
covery upon  a  quantum  meruit.  In  short, 
the  plaintiff  brought  the  defendant  Into 
court  to  answer  to  a  claim  made  upon  an 
express  contract,  and  upon  that  alone;  that 
was  the  issue  tried  below;  that  issue  was 
properly  adjudicated;  and,  on  familiar  prin- 
ciples, we  are  prohibited  ft'om  reversing  the 
Judgment  upon  the  theory  that  if  another 
issue  had  been  presented  and  tried,  It  might 
have  resulted  In  favor  of  the  plaintiff. 
Amendments  of  the  proceedings  are  made  at 
the  Instance  of  the  parties  in  the  cause.  A 
trial  judge  Is  not  permitted,  much  leas  re- 
quired, to  make  such  amendments  In  the  ab- 
sence of  a  motion.  Under  our  liberal  statu- 
tory provision  (Gen.  St.  p.  2556,  {  138),  It  Is 
common  practice  for  the  court  of  review  to 
make  such  amendments  as  may  be  neces- 
sary to  sustain  the  conclusion  reached  by  the 
court  below,  if  it  appear  that  the  real  ques- 
tion in  controversy  has  been  fully  and  fairly 
tried  and  correctly  settled.  Price  v.  N.  J. 
R.  &  Transp.  Co.,  31  N.  J.  Law,  229,  233,  234; 
American  Life  Ins.  Co.  v.  Day,  39  N.  J.  Law, 
89,  23  Am.  Rep.  198;  Ware  v.  Mlllvllle  Fire 
Ins.  Co.,  46  N.  J.  Law,  177;  Excelsior  Elec- 
tric Co.  T.  Sweet,  67  N.  J.  Law,  224,  30  Atl. 
553:  Id.,  59  N.  J.  Law,  441,  31  Atl.  721.  But 
it  is  another  and  a  very  different  matter  to 
grant  an  amendment  In  the  court  of  review 
In  order  to  lay  the  foundation  for'  a  reversal 
and  venire  de  novo,  and  thereby  enable  a 
party  who  was  properly  defeated  upon  the 
Issues  as  made  up  and  tried  to  frame  a  new 
Issue,  In  the  hope  of  a  result  more  favorable 
to  him.  To  permit  such  an  amendment  in 
the  present  case,  no  application  to  amend 
having  been  made  In.  the  court  below,  would, 
we  think,  be  quite  unjustifiable.  If,  there- 
fore, the  argument  of  counsel  for  the  plain- 
tiff in  error  in  this  court  may  be  deemed  to 
Imply  a  request  for  an  amendment  negativ- 
ing the  validity  of  the  contract,  to  answer 
which  he  brought  the  defendant  to  trial,  and 
thereupon  setting  up  a  claim  on  quantum 


meruit  that  depends  upon  the  nonexistence 
of  such  a  contract,  we  are  constrained  to 
deny  the  request. 

The  judgment  imder  review  must  be  af* 
firmed. 

(65  N.  J.  B.  158) 

OALLAOHEB  et  al.  v.  ASPHALT  CO.  OF 
AMERICA. 

(Court  of  Chancery  of  New  Jorsey.    June  22, 
1903.) 

INSOLVBNT  CORPORATIONS-ACTIONS  TO  RE- 
STRAIN EXBRCISB  OF  FRANCHISE— NATURE 
OF  SUIT— FEDERAL  COURTS— JURISDICTION. 

1.  Where  a  corporatiou,  by  pledging  Its  stocks 
and  securities  to  a  trust  company,  procures  the 
issuance  of  certificates  based  ou  its  assets,  and 
a^ees  to  pay  a  sum  semiannually  to  the  trust 
company  for  distribution  among  the  certificate 
holders,  such  holders  are  creditors  of  the  cor- 
poration, entitled  under  Insolvent  Corporation 
Act  1829,  relating  to  the  prevention  of  frand 
by  incorporated  companies,  to  institute  proceed- 
ing to  enjoin  it  from  exercising  its  franchises. 

2.  A  bill  by  a  creditor,  undw  Insolvent  Cor- 
poration Act  1828  (P.  L.  p.  58),  entitled  "An 
act  to  prevent  frand  by  mcorporated  compa- 
nies," to  enjoin  a  corporation  from  the  exer- 
cise of  its  franchise,  will  not  be  dismissed  on 
the  ground  that  it  shows  proceedings  In  the 
United  States  Circuit  Court  in  New  Jersey,  in- 
stituted by  a  creditor  against  the  corporation, 
based  on  diversity  of  citizenship,  in  wnich  tiie 
federal  court  has  taken  full  jurisdiction  and 
control  over  the  assets  of  the  corporation,  and 
has  placed  them  in  the  bands  of  a  receiver  for 
cUstrlbntion  among  the  creditors,  since  the  ac- 
tion under  the  insolvent  corporation  act  is  es- 
sentially a  proceeding  to  fix  tlie  status  of  a  cor- 
poration with  reference  to  the  exercise  of  Its 
franchises,  and  the  matter  in  dispute  is  not 
pecuniary  in  its  nature,  so  as  to  confer  juris- 
diction on  the  federal  court  because  of  diversity 
of  citizenship. 

Bill  by  Hannah  V.  Gallagher  and  others 
against  the  Asphalt  Company  of  America  to 
enjoin  defendant  from  exercising  its  fran- 
chise.   Motion  to  dismiss  bill  denied. 

Carrick  &  Wortendyke,  JuUen  T.  Davieo. 
and  A.  H.  Wlntersteen,  for  the  motion. 
Oiarles  E.  Hendrickson,  Jr.,  John  Orlffln, 
and  James  W.  M.  NewUn,  opposed. 

STEVENSON,  V.  a  There  are  two  grounds 
specified  as  the  basis  of  the  motion  to  dis- 
miss the  bill.  The  first  ground  is  that  the 
complainants  have  not  the  necessary  quali- 
fication under  our  statute  to  maintain  this 
suit.  The  bill  is  filed  under  our  Insolvent 
corporation  act— the  old  act,  first  passed  In 
1829,  entitled  "An  act  to  prevent  frand  by 
incorporated  companies"  (P.  L.  p.  58).  It 
sets  forth,  as  I  recall  It  now,  with  snfiadent 
distinctness,  the  two  jurisdictional  facts, 
namely,  that  the  defendant  corporation,  the 
Asphalt  Company  of  America,  is  insolvent, 
and  that  It  Is  not  about  to  resume  its  busi- 
ness with  advantage  to  the  stockholders  and 
safety  to  the  public.  It  prays  for  a  decree 
or  decretal  order  that  the  corporation  be 
enjoined  from  the  exercise  of  Its  franchises; 
and  the  bill  also  contains  the  usual  prayer 
In  anch  cases,  which  may  or  may  not  be 
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granted,  that  a  receiver  be  appointed  to  col- 
lect and  administer  the  asseta  of  the  coriwra- 
tlon.  The  bill  contains  other  Important  al- 
legations, which  constitute  an  Independent 
ground,  the  second  ground  upon  which  the 
defendants  base  their  motion  to  dismiss  the 
bill;  but  I  shall  refer  to  those  allegations 
further  on. 

Now,  the  first  objection,  as  I  hare  said.  Is 
that  the  complainants  are  not  shown  by  the 
bill  to  have  the  necessary  capacity  under 
our  statute  to  Institute  the  suit— to  maintain 
the  suit  It  is  claimed  that  the  bill  falls  to 
show  that  they  are  what  they  call  them- 
selves, namely,  creditors  of  the  Asphalt  Com- 
pany of  America.  Without  the  documents 
before  me,  and  without  having  looked  at 
them  for  several  weeks  now,  I  shall  not  un- 
dertake to  deal  minutely  with  tibe  arguments 
and  reasons  which  have  led  me  to  the  con- 
clusion that  this  objection  is  not  well  taken. 
I  think  that  the  bill  does  disclose  that  the 
complainants,  who  Invoke  this  Jurisdiction 
of  the  court,  stand  as  creditors  of  the  Asphalt 
Company  of  America,  according  to  their  own 
showing  In  their  bill.  The  meaning  of  the 
word  "creditor,"  as  used  In  our  statute  In 
defining  the  classes  of  persons  who  are  au- 
thorized to  maintain  this  statutory  proceed- 
ing, has  been  discussed  In  several  cases. 
Rosenbaum  v.  U.  .S.  Credit  System  Oq.,  61 
N.  J.  Law,  543,  40  Atl.  591;  Fort  Wayne 
Electric  Co.  v.  Franklin  Klectric  Light  Co., 
57  N.  J.  Bq.  16,  41  Ati.  217;  Spader  v.  Mural 
Decoration  Mfg.  Co.,  47  N.  J.  Eq.  18,  20  AtL 
378;  Bolles  v.  Q-escent  Drug  Co.,  63  N.  J. 
Eq.  015,  82  Atl.  1061.  See,  also,  N.  J.  Ins. 
Co.  y.  Meeker,  37  N.  J.  Law,  282.  It  is  set- 
tled that  the  word  "creditor"  Is  not  used  In 
our  statute  in  a  narrow,  technical  sense.  It 
Is  used  in  a  broad  sense;  and  I  think  It  Is 
safe  to  say  that  the  general  intention  Is  that. 
If  a  party  is  so  related  to  the  corporation  and 
its  assets  as  to  be  entitled  to  a  share  of 
what  is  divided  among  creditors— if  the  par- 
ty can  come  into  the  proceedings  as  a  claim- 
ant, and  prove  his  claim,  so  as  to  be  entitled 
to  a  dividend— it  must  be  generally  true  that 
he  is  qualified  as  a  creditor  to  institute  the 
proceedings  which. result  In  the  distribution 
of  the  assets  in  part  to  himself. 

But  In  this  case  it  Is  not  necessary  to  lay 
down  so  broad  a  rule  as  that  in  order  to 
find  that  the  complainants  are  qualified  as 
creditors.  The  Asphalt  Company  of  Ameri- 
ca entered  into  direct  contract  obligations 
with  the  Land  Title  &  Trust  Company  of 
Philadelphia,  a  corporation  under  the  laws 
of  Pennsylvania— the  company  which  issued 
IF30,000,000  of  trustee  certificates  based  upon 
the  assets  of  tiie  Asphalt  Company  of  Amer- 
ica pledged  to  It  I  say  the  Asphalt  Com- 
pany of  America  entered  into  direct  contract 
obligations  with  the  Trust  Company,  for  the 
benefit  of  these  certificate  holders,  and  the 
complainants  are  certificate  holders.  I  re- 
call one  of  these  pecuniary  obligations,  which 
of  Itself  alone  seems  to  me  la  sufficient  to 


make  it  clear  that  the  status  of  the  certlflcate 
holders  is  that  of  creditors  within  the  pur- 
view of  this  act.  The  Asphalt  Company  of 
America,  in  their  contract  with  the  Trust 
Company,  in  wtdch  provision  is  made  tor  the 
pledging  of  these  stocks  and  bonds  and  se- 
curities of  the  Asphalt  Company,  and  the  is- 
suing by  the  Trust  Company  of  certificates 
to  the  extent  of  $30,000,000,  secured  by  these 
stocks  and  bonds,  covenants  with  the  Trust 
Company  to  pay  an  amount  of  money,  which 
is  about  $750,000,  semiannually,  to  the  Trust 
Company,  for  distribution  among  the  certifi- 
cate holdera  Here  Is'a  contract  made  by 
the  Asphalt  Company, with  the  Trust  Com- 
pany solely  for  the  benefit  of  the  certificate 
holders,  and  the  Trust  Company  agrees,  on 
its  part,  that  it  will  send  out  checks  semi- 
annually distributing  this  fund.  The  As- 
phalt Company  has  broken  this  covenant. 
The  money  due  to  the  complainants  la  un- 
paid. Here  we  have,  therefore,  tho  certifi- 
cate holders  not  only  holding  a  claim  which 
is  plainly  provable  by  them  in  the  insolvency 
proceedings,  so  as  to  entitle  them  to  a  divi- 
dend from  the  assets  of  the  Asphalt  Ocnnpa- 
ny,  but  we  have  that  claim  based  directly 
upon  a  contract  obligation  of  the  corporation 
made  solely  for  their  benefit  with  their  trus- 
tee. 

Now,  an  examination  of  the  decisions  to 
which  I  have  referred,  I  think,  will  estab- 
lish beyond  question  that  these  certificate 
holders,  holding  this  sort  of  a  claim,  based 
upon  this  sort  of  a  contract  of  the  corpora- 
tion, are  creditors  within  the  meaning  of  the 
act.  and  have  a  right  to  institute  this  pro- 
ceeding. I  may  add,  in  concluding  this  part 
of  the  case,  that  technicalltiea  are  disre- 
garded in  dealing  with  the  relation  of  the 
assets  of  an  insolvent  corporation  to  the  per- 
sons who  are  entitled  thereto.  Aa  a  rule, 
the  persons  entitled  can  come  into  the  court 
in  their  own  names  and  take  possession,  and 
have  control,  rather,  of  their  own  property, 
and  receive  directly  the  dividend  that  is  due. 
The  objection  under  consideration  may,  I 
think,  be  disposed  of  brlefiy  by  the  proposi- 
tion that  the  complainants,  as  equitable  cred- 
itors of  the  corporation,  are  as  safely  within 
the  meaning  of  the  term  "creditor,"  as  used 
in  our  statute,  as  If  their  debts  were  recov- 
erable in  an  action  at  law. 

The  second  objection  made  to  this  bUI  is 
that  It  sets  forth  proceedings  in  the  United 
States  Circuit  Court  for  the  District  of  New 
Jersey,  instituted  by  the  Land  Title  &  Trust 
Company  of  Pennsylvania  against  the  As- 
phalt Company  of  America,  the  suit  being 
based  upon  diversity  of  citizenship,  in  which 
suit  the  Ch^iuit  Court  of  the  United  States 
has  taken  full  Jurisdiction  of  the  parties, 
and  full  Jurisdiction  and  control  over  all  the 
assets  of  the  Asphalt  Company  of  America, 
and  has  placed  those  assets  for  distribution 
among  the  creditors  of  the  Asphalt  Company 
of  America  in  the  hands  of  a  receiver  ap- 
pointed by  it,  the  United  States  Circuit  Court 
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Th«  objectioii  !b  made  that  the  entire  Jurto- 
dlction  of  the  court  of  chancery  of  New  Jer- 
sey, which  la  exercisable  under  our  statute, 
has  already  been  exercised  by  the  United 
States  Circuit  Court,  and  that,  therefore, 
tfaia  court  la  as  powerless  to  act  as  if  a  month 
ago,  or  three  months  ago,  this  corporation 
had  been  found  by  this  court  to  be  insolvent, 
and  not  about  to  resume  its  business  with 
advantage  to  the  stockholders  and  safety  to 
the  public,  and  thereupon  a  decree  had  been 
made  for  this  very  same  statutory  injunction. 

The  question  Is  whether  the  United  States 
Cimilt  C!ourt  has,  In  fact,  undertaken  to  ex- 
ercise the  Jurisdiction  of  the  court  of  chan- 
cery under  this  particular  statute,  basing  its 
power  to  exercise  such  Jurisdiction  upon  dl- 
Tersity  of  citizenship.  This  subject  has  been 
argued  at  great  length,  with  great  learning 
and  acoteness  on  both  sides.  The  subject, 
perhaps,  can  be  considered  under  two  head- 
ings: First,  whether  the  United  States  Cir- 
cuit Court  in  fact  is  clothed  with  Jurisdiction 
under  our  statute,  where  there  is  diversity  of 
dtisenahip;  and,  second,  whether  in  fact  the 
United  States  Circuit  Court  has  undertaken 
to  exercise  our  statutory  Jurisdiction  in  tills 
partlenlar  case. 

It  is  argued  on  behalf  of  the  complainants 
that  the  United  States  Circuit  Court  has  no 
Jurisdiction— can  acquke  none— based  upon 
diversity  of  citizenship,  to  administer  the  re- 
lief provided  for  in  our  act.  I  regret  that  I 
have  no  notes,  and  tliat  my  grasp  of  the  de- 
tails of  this  argument  has  been  now  so  much 
relaxed;  but  I  think  I  can  Indicate  for  pres- 
at  purposes  the  main  reasons  for  the  condu- 
iian  which  I  have  reached  on  this  very  im- 
partnnt  question.  I  call  It  an  Important  ques- 
tion, attfaong^  I  do  not  think  it  has  the  prac- 
tical Importance  in  tills  particular  case  which 
eonnsel  on  each  side  have  supposed. 

Tlie  record  from  the  United  States  Circuit 
Court,  which  is  exhibited  by  the  amended 
Un,  shows  that  the  complainant  in  that  case, 
the  Land  Title  &  Trust  Company,  came  into 
that  court  as  a  creditor  of  the  Asphalt  Com- 
pany of  America,  the  defendant  corporation. 
The  bill  contains  the  necessary  allegations 
nnder  our  act  to  found  the  Jurisdiction  of  the 
court  of  chancery.  It  prays  for  an  injunction 
restraining  the  corporation  from  the  exercise 
of  its  franchises.  It  also  prays  for  a  receiv- 
er. The  record  shows  that  upon  the  presen- 
tation of  tliat  bill  the  corporation  voluntarily 
appeared  In  the  United  States  Circuit  Court 
and  presented  an  answer,  admitting  the  al- 
legations of  the  bill,  and  that  the  corporation 
consented  to  the  appointment  of  a  receiver. 
The  record  further  shows  that  a  decree  was 
made  by  the  United  States  Circuit  Court  up- 
on tUs  bill  and  answer  and  this  consent— a 
decree  which  is  wholly  by  consent,  and  which 
may  have  derived  all  its  force  from  the  con- 
sent of  .the  defendant  corporation— adjudging 
the  corporation  insolvent,  directing  an  injunc- 
tion forbidding  it  to  exercise  its  franchises, 
u.d  appointing  a  receiver;  and  in  respect  of 


the  details  and  form  of  this  decree  it  la  pre- 
cisely such  a  decree  as  would  be  proper  in 
the  exercise  of  the  Jurisdiction  created  by  onr 
New  Jersey  statute.  The  decree  even  directs 
that  the  receiver  shall  take  the  oath  prescrib- 
ed by  our  statute. 

But  the  form  of  the  decree  is  a  matter  of 
very  littie  consequence  in  this  case,  in  en- 
deavoring to  ascertain  precisely  what  tbu 
United  States  Circuit  Court  undertook  to  do— 
wliat  it  intended  to  do.  The  decree  presum- 
ably was  drawn  by  counsel  for  complainant, 
was  consented  to  by  the  defendant,  was  sign- 
ed as  a  matter  of  course  by  the  learned  Judge 
of  the  United  States  Circuit  Court.  If  the  de- 
fendant corporation  saw  fit  to  consent  that  it 
should  be  enjoined  from  the  exercise  of  its 
franchises,  there  was  no  reason  why  the 
court  should  hesitate  to  sign  such  a  decree. 
If  the  party  complainant,  for  whom  the  de- 
cree was  drafted,  inserted  therein  a  provision 
that  the  receiver  should  take  an  oath  pre- 
scribed by  the  New  Jersey  statute,  and  If  the 
defendant  corporation  assented  to  that  fea- 
ture of  the  decree,  as  It  did  in  -this  case,  there 
was  no  reason  why  the  learned  Judge  should 
examine  the  decree  minutely,  and  determine 
whether  it  was  strictly  ]Eiroper  and  germane 
to  the  real  proceedings  In  his  court  to  have 
such  a  provision  inserted.  The  decree  would 
be  signed  as  a  matter  of  course.  We  are 
obliged,  therefore,  to  go  beyond  the  form  of 
the  decree,  in  order  to  ascertain  precisely 
what  Jurisdiction  the  United  States  Circuit 
Court  exercised  in  this  case.  After  irlvlng 
the  subject  the  very  best  attention  that  was 
irasslble  on  my  part,  aided  by  the  exhaustive 
and  learned  and  satisfactory  briefs  and  argu- 
ments to  which  I  have  referred,  I  have  reach- 
ed the  conclusion  that  the  United  States  Cir- 
cuit Court  did  not  undertake  to  exercise  the 
Jurisdiction  conferred  by  the  New  Jersey 
statute  upon  the  court  of  chancery,  but  un- 
dertook to  exercise,  and  did  exercise,  an  en- 
tirely distinct  Jurisdiction,  which  has  been 
evolved  by  the  decisions  of  the  federal  courts 
during  a  series  of  years.  And  this  peculiar 
Jurisdiction  seems  to  be  unlike  any  equitable 
Jurisdiction— general  equity  Jurisdiction— that 
exists  in  the  state  of  New  Jersey. 

The  doctrine  is  established  in  a  series  of 
federal  decisions  that  the  assets  of  an  In- 
solvent corporation  constitute  a  trust  fund 
for  creditors.  This  doctrine  was  announced 
a  great  many  years  ago  by  Judge  Story.  It 
has  been  very  much  criticised.  Prof.  Pom- 
eroy  refers  to  the  doctrine  as  one  based  up- 
on analogy  and  metaphor.  2  Pom.  Eq.  {  1046. 
But  tills  theory  that  the  ordinary  general  as- 
sets of  an  Insolvent  corporation  are  a  trust 
fund  for  creditors  has  been  worked  out  in 
the  federal  courts  so  as  to  establish  a  some- 
what unique  branch  of  equity  Jurisdiction. 
And  this  Is  the  peculiar  situation  to  which 
the  doctrine  has  been  applied,  and  which  is 
fully  illustrated  in  this  case  in  the  United 
States  Circuit  Court  for  the  District  of  New 
Jersey:    A  general  creditor,  who  presumably 
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would  be  regarded  aB  a  beneficiary  of  the 
trost  fund,  baa  no  power  to  come  Into  a  fed- 
eral court  with  a  bill  In  order  to  haye  tbe 
trust  fund,  the  assets  of  tbe  Insolvent  corpo- 
ration, of  -vrhlcb  be  la  a  beneficiary,  adminis- 
tered for  bis  protection.  He  baa  no  power  to 
file  a  bill  to  prevent  the  corporation  from 
dissipating  tbe  assets,  and  to  get  a  trustee, 
wbo  will  act  for  blm  and  his  co-beneficiaries. 
Installed  and  placed  in  tbe  possession  of  tbe 
trust  fund.  Tbe  doctrine  that  the  assets  are 
a  trust  fund  is  not  sufficiently  potent  to  en- 
able tbe  beneficiary  to  get  such  relief.  But 
he  can  come  into  court  as  a  creditor  wbo  has 
exhausted  his  remedy  at  law,  alleging  bis 
Judgment,  bis  execution,  tbe  return  of  tbe 
execution  nnsatisfled,  and  thereupon,  through 
a  creditors'  bill,  tbe  court  will,  of  course, 
take  cognizance  of  his  grievance  and  seize 
tbe  assets  of  tbe  corporation.  But  here  the 
peculiarity  of  the  doctrine  as  worked  out 
comes  In:  that  although  that  sort  of  a  cred- 
itors' suit  Is  generally  maintainable  for  tbe 
benefit  of  tbe  complainant,  and  the  common 
allegation  In  the  complainant's  bill  that  be 
files  bis  bill  for  tbe  benefit  of  all  other  credit- 
ors Is  mere  surplusage,  as  Vice  Chancellor 
Pitney  recently  pointed  out— tbe  case  Is 
lauch  v.  De  Socarras,  66  N.  J.  Eq.  524,  38 
AtL  381—1  say,  although,  according  to  the 
equitable  theories  that  we  recognize  here,  a 
creditor  coming  Into  a  court  of  equity  with 
such  a  bill  would  act  for  himself,  and  would 
be  protected  and  preferred  by  tbe  decree  of 
tbe  court,  such  is  not  tbe  case  as  this  trust 
fund  doctrine  has  been  wrought  out  In  the 
federal  courts.  The  court  undertakes  to  seize 
and  sequestrate  tbe  assets  of  the  corporation, 
but  it  does  It  then  for  the  benefit  of  all  tbe 
creditors  of  the  corporation.  Mr.  Justice 
Brewer  points  out  this  peculiar  feature,  or  In- 
dicates It,  In  a  recent  opinion  in  the  United 
States  Supreme  Court  Tbe  whole  efllclency 
of  the  doctrine  that  these  assets  are  a  trust 
fund  for  creditors  la  found  only  when  a  cred- 
itor has  come  In,  not  directly  as  a  beneficiary 
of  tbe  trust  fund,  but  in  a  different  capacity. 
In  tbe  guise  of  a  creditor  who  has  exhausted 
his  remedy  at  law  and  wbo  is  seeking  to  get 
a  preferential  payment,  for  that  Is  what  it 
amounts  to— getting  a  sequestration  of  tbe 
assets  for  tbe  payment  of  bis  debt,  to  tbe  ex- 
clusion of  anybody  else.  But  right  at  this 
point  tbe  federal  court  stops  the  creditor,  and 
says:  "You  have  now  qualified  yourself  to 
come  Into  court  In  one  capacity,  but  you  are 
confronted  by  tbe  trust  fund  doctrine,  and 
while  you  can  get  some  relief,  tbe  same  re- 
lief—equal relief— will  be  accorded  to  all  your 
co-beneficiarles,  all  tbe  creditors." 

One  of  tbe  most  Interesting  features  of 
this  application  of  the  theory  that,  unlike  tbe 
case  of  a  natural  person,  when  a  corporation 
becomes  insolvent,  immediately  some  sort  of 
a  trust  is  fastened  upon  its  assets  for  the 
equal  benefit  of  Its  creditors,  is  exhibited  in 
tbe  essential  basis  of  this  novel  suit,  which 
recognizes. and  enforces  tbe  S0K^alled  trust 


Tbe  complainant  cannot  come  into  court  M 
a  beneficiary,  ais  Z  have  heretofore  remariced. 
He  must  come  in  as  a  Jndgment  creditor,  wbo 
has  exhausted  his  own  personal  remedy  at 
law.  If  by  Judgment,  execution,  and  levy 
upon  all  these  assets  of  tbe  insolvent  corpo- 
ration—this so-called  trust  fund— be  can  sat- 
isfy bis  debt  in  preference  to  all  bis  co-bene- 
fldarles,  and  even  to  tbe  exclusion  of  them 
all,  then  he  is  turned  out  of  tbe  court  of 
equity.  Tbe  court  of  equity  has  no  Jurisdic- 
tion. Tbe  court  of  equity  says  to  him:  "You 
cannot  have  this  trust  fund  administered  for 
tbe  equal  benefit  of  yourself  and  your  co- 
beneficiaries,  because  you  have  not  proceeded 
at  law  to  absorb  all  that  part  of  tbe  trust 
fund  which  is  leviable,  and  appropriate  it  to 
yourself  as  you  might  have  done  by  a  Jndg- 
jnent  and  execution."  So  far  as  I  am  aware, 
we  do  not  recognize  In  New  Jersey  any  orig- 
inal principle  of  equity  Jurisprudence  wblcb 
fastens  upon  tbe  assets  of  a  corporation,  ap> 
on  its  becoming  insolvent,  eo  Instante,  a 
trust  for  the  equal  benefit  of  all  the  creditors 
of  the  corporation.  We  do  have,  however, 
certain  statutes  which  provide  in  certain  In- 
stances and  under  certain  conditions  tor  tbe 
equal  distribution  of  the  assets  of  an  in- 
solvent corporation,  and  prevent  creditors  of 
tbe  corporation  from  obtaining  preferences; 
but  this  result  has  been  wholly  reached  by 
legislation  which  brings  about  a  condition  of 
things,  a  relation  of  tbe  assets  of  tbe  insol- 
vent corporation  to  .its  creditors,  which  by 
metaphor  and  analogy,  as  Prof.  Pomeroy 
says,  may  be  called  a  "trust"  A  trust  does 
not  produce,  however,  tbe  equality  among 
creditors  as  beneficiaries  of  tbe  trust  The 
statutory  provision  produces  equality,  from 
wblcb  a  result  is  reached  which  is  in  effect 
the  same  as  if  a  trust  existed. 

In  1825  the  Legislature  of  New  York  pass- 
ed an  Important  statute,  to  which  I  shall  re- 
fer again,  regulating  in  many  diiferent  re- 
spects tbe  rigbts  and  liabilities  of  banking 
and  other  corporations  of  that  state.  One 
section  of  this  long  statute  regulates  the 
creditors'  bill  filed  in  aid  of  execution  against 
a  defendant  corporation,  and  enacts  tbe  very 
rule  wblcb  tbe  federal  courts  have  evolved 
with  reference  to  tbe  distribution  of  the  as- 
sets of  tbe  corporation  which  the  court  in 
such  a  suit  is  asked  by  the  complainant  to 
sequestrate.  In  the  case  of  Morgan  v.  N.  Y. 
&  Albany  Railroad  Co.,  10  Paige,  290,  40  Am. 
Dec.  244,  decided  in  1843,  eight  years  after 
this  New  York  statute  was  enacted.  Chancel- 
lor Walworth  held  that  tbe  section  above  re- 
ferred to  "adopted  tbe  principle  as  to  in- 
solvent corporations  that  equality  among 
creditors  is  equity."  The  New  York  chancel- 
lor does  not  intimate  that,  apart  from  this 
statute,  any  such  principle  of  equality,  grow- 
ing out  of  the  idea  that  the  assets  of  an  in- 
solvent corporation  were  a  trust  fund,  would 
restrain  the  diligent  creditor  from  appropri- 
ating those  assets  to  tbe  preferential  pay- 
ment of  his  debt. 
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In  New  Jersey  an  Insolvent  corporation; 
in  the  absence  of  express  statutory  prohibi- 
tion, has  the  same  dominion  over  Its  assets 
that  an  insolvent  natural  person  possesses. 
It  can  exercise  its  power  by  preferring  cred- 
itors, which  seems  to  be  inconsistent  with 
the  proposition  that  the  assets  of  an  Insol- 
vent corporation  are  impressed  with  a  trust 
for  the  equal  benefit  of  all  its  creditors. 
The  Legislature  at  the  present  time  prohibits 
such  preferences,  and  creates  a  condition 
which  under  some  circumstances  yields  to 
all  the  creditors  the  same  advantages  as  it 
a  trust  for  their  equal  benefit  were  im- 
pressed npon  the  assets.  But,  nevertheless, 
to-day  (as  well  as  at  all  times  heretofore) 
tlie  diligent  creditor  of  a  corporation  can  re- 
cover a  judgment  against  It,  and  have  all  its 
leviable  assets,  which,  perhaps,  would  In- 
dnde  all  its  assets,  sold  tof  his  benefit.  This 
same  diligent  creditor.  In  case  be  fails  to 
satisfy  his  debt  through  an  executi<)n  upon 
his  judgment,  can  file  a  bill  in  the  court  of 
cbancery  imder  its  general  equity  jiurlsdictlon 
to  reach  leviable  assets  fraudulently  convey- 
ed or  concealed,  and  thus  he  can  get  a  pref- 
erence out  of  the  so-called  trust  property. 

When  the  jurisdiction  of  the  court  of  chan- 
cery in  aid  of  execution  was  extended  by  a 
statute  passed  In  1845  (Laws  1845,  p.  141), 
ao  as  to  permit  a  creditor  who  had  exhausted 
his  remedy  at  law  to  come  Into  equity  and 
secure  the  appropriation  .of  the  nonlevlable 
assets  of  the  judgment  debtor,  the  suit  was 
for  the  benefit  of  the  complainant,  the  judg- 
ment creditor,  and  be  obtained  a  preference 
thereby.  This  act  was  meager  and  did  not 
expressly  authorize  a  receivership.  A  sup- 
plement was  passed  in  1864  (Laws  1864,  p. 
704),  greatly  enlarging  the  remedies  of  the 
judgment  creditor,  and  providing,  among 
other  things,  that  it  should  be  lawful  for  the 
chancellor  to  make  an  order  requiring  the 
Jadgmeut  debtor  to  appear  and  make  discov- 
ery on  oath  concerning  his  property  and 
things  in  action  before  a  master,  etc.  These 
statutes  were  combined  in  subsequent  revi- 
sions of  the  chancery  act,  and  In  the  case  of 
Mallory  v.  Kirkpatrick  (1895)  54  N.  J.  Eq. 
50,  58,  33  Atl.  203,  the  opinion  Is  expressed 
that  at  the  present  time  the  statute  as  a 
whole  "applies  only  to  natural  persons  as  de- 
fendants who  may  be  called  npon  to  be  ex- 
amined under  oath,  and  has  no  application 
to  a  corporation."  Assuming  this  to  be  the 
correct  construction  of  the  act  in  Its  present 
form,  the  Inability  of  a  judgment  creditor  of 
an  Insolvent  corporation  to  reach  the  non- 
leviable  assets  of  the  corporation  by  a  cred- 
itors' bin  under  the  act  Is  not  the  result  of 
any  trust  theory  which  stands  in  bis  way, 
but  merely  results  from  the  fact  that  the  ma- 
chinery of  the  statute  is  not  applicable  to  the 
particular  case  of  a  corporation  defendant 
It  may  be  conceded  that  this  situation  is 
created,  or  rather  left,  by  the  statute,  If  such 
is  the  situation,  in  order  to  encourage  the 
equal  distribution  of  the  assets  of  insolvent 


corporations  under  the  statute  provided  spe- 
cially for  that  case. 

In  1850  the  Legislature  provided  for  sum- 
mary proceedings  in  our  courts  of  law  in  aid 
of  execution.  Laws  1860,  p.  801.  In  regard 
to  this  statute,  however,  there  could  be  no 
question.  An  essential  part  of  the  machin- 
ery which  it  provided  was  an  order  "requir- 
ing the  judgment  debtor  to  appear  and  make 
discovery  on  oath  concerning  his  property 
and  things  in  action"  before  a  judge  or  Su- 
preme Court  commissioner.  In  the  case  of 
Conner  v.  Todd,  48  N.  J.  Law,  361,  7  Atl. 
477,  the  Court  of  Errors  and  Appeals  decided 
In  1886  that  the  statute,  which  by  that  time 
had  been  incorporated  into  the  act  respecting 
executions  (Revision,  pp.  389,  393,  t  23),  was 
"adapted  to  the  case  of  judgments  against 
natural  persons,"  and  not  to  the  case  of  cor- 
porations. The  Legislature,  however,  soon 
after  amended  the  statute,  so  as  to  express- 
ly bring  within  its  operation  the  case  of  a 
corporation  defendant  Laws  1893,  p.  450;  2 
Gen.  St  p.  1423,  f  41.  Here  we  have  the 
Legislature  of  the  state  distinctly  receding 
from  the  general  policy  and  trend  of  Its  prior 
enactments.  "The  principle,  as  to  Insolvent 
corporations,  that  equality  among  creditors 
Is  equity,"  is  abandoned,  and  the  diligent 
creditor  Is  aided  In  getting  a  preferential 
payment  of  bis  debt 

There  are  Instances,  as  I  have  Intimated, 
where  statutes  of  New  Jersey  operate  to  pro- 
cure an  equal  and  pro  rata  distribution  of 
the  assets  of  an  insolvent  corporation  among 
its  creditors.  This  equality,  however,  is  the 
creation  of  the  statute,  not  of  any  trust  the- 
ory. The  condition  which  by  metaphor  and 
analogy  can  be  described  as  a  trust  is  the 
dhrect  result  of  positive  legislation.  The 
most  conspicuous  Illustration  of  this  sort  of 
legislation  is  the  statute  under  which  the  bill 
In  this  case  is  filed— our  present  insolvent  cor- 
poration act  first  passed  in  1829.  Creditors 
of  an  Insolvent  corporation  may  get  preferen- 
ces in  various  ways,  as  I  have  heretofore 
stated,  to  the  utter  destruction  of  any  condi- 
tion of  affairs  which  could  properly  be  deem- 
ed to  include  a  trust  for  the  benefit  of  all 
the  creditors.  If,  however,  no  preference  is 
obtained— if  a  creditor  or  stockholder  has  re- 
course to  the  statute  under  which  this  pres- 
ent suit  is  brought— then  equality  among  all 
the  creditors  la^  rigidly  prescribed  in  respect 
of  the  distribution  of  the  corporate  assets, 
and  the  creditors  of  the  corporation  practical- 
ly have  the  same  result  as  if  there  had  been  a 
trust  In  the  case  of  the  liability  of  stock- 
holders on  their  unpaid  subscriptions,  our 
statute  creating  or  defining  that  liability  was 
held  by  the  Court  of  Errors  and  Appeals,  In 
the  leading  case  of  Wetherbee  v.  Baker  (1882) 
35  N.  J.  Eq.  601,  to  produce  equality  among 
the  corporation  creditors,  because  the  liabil- 
ity under  the  statute  could  not  be  enforced 
without  an  administration  of  all  the  assets 
of  the  corporation,  thehr  application  to  the 
payment  of  the  entire  mass  of  corporate  in- 
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debtedness,  and  the  ascertainment  of  the  defi- 
ciency for  which  the  Btock  snbscrlbera  should 
respond.  Here,  again,  the  condition  of  equal- 
ity which  gives  the  creditors  an  advantage 
Blmllar  to  that  which  a  trust  would  give  them 
la  the  creation  of  a  statute,  and  not  an  appli- 
cation of  any  general  principle  of  equity  Ju- 
rlspnidence. 

I  think  it  Is  safe  to  say  that  In  New  Jersey, 
apart  from  the  direct  effect  of  statutes,  an  In- 
solvent corporation  has  the  same  dominion 
over  Its  assets,  and  its  creditors  have  the 
same  power  to  reach  those  assets  for  the  pay- 
ment of  their  claims,  that  we  find  exhibited 
In  the  case  of  an  Insolvent  natural  person. 
The  modifications  and  Ilmitatlona  of  this  do- 
minion of  the  corporation  over  its  property, 
and  of  this  power  of  the  creditors  to  reach 
that  property  preferentially,  are  derived  front 
our  statutes,  and  not  from  any  theory  that; 
immediately  upon  the  Insolvency  of  a  corpo- 
ration, anything  that  can  properly  be  describ- 
ed as  a  trust  Is  created  In  respect  of  the  cor- 
poration assets.  Of  course,  when  by  reason 
of  Insolvency,  or  of  the  dissolution  of  a  cor- 
poration, or  from  any  other  cause,  the  assets 
of  the  corporation  are  placed  In  the  posses- 
sion of  a  receiver,  or  have  become  vested  In 
him  by  law,  a  trust  of  a  high  character  at 
once  Is  created.  But  neither  the  Insolvency 
or  other  condition  of  the  company,  nor  the 
commencement  of  a  suit  to  establish  a  re- 
ceivership and  the  trust  connected  therewith, 
has  the  effect  to  establish  such  trust  I  am 
not  undertaking  ,to  criticise  the  equity  Juris- 
prudence which  has  been  evolved  by  the  fed- 
eral courts.  My  object  is  simply  to  point 
out  that  this  record  from  the  United  States 
Circuit  Court,  if  construed  as  based  upon  the 
laws  of  New  Jersey,  must,  of  necessity,  It 
seems  to  me,  be  deemed  to  present  the  stat- 
utory suit  under  our  Insolvent  corporation  act 
—precisely  the  same  suit  as  the  one  now  be- 
fore this  court  The  delicate  question  would 
then  arise  whether  the  court  of  chancery  of 
New  Jersey  would  Inquire  whether  the  Unit- 
ed States  Circuit  Court  had  exceeded  Its  Ju- 
risdiction, and  had  assumed  to  take  Jurisdic- 
tion 'of  a  statutory  suit  or  proceeding  under 
the  laws  of  New  Jersey,  exclusively  within 
the  cognizance  of  the  New  Jersey  courts.  No 
such  question,  however,  Is  necessarily  pre- 
sented, because,  as  we  have  seen,  the  federal 
court  had  ample  Jurisdiction  to  sequestrate 
by  means  of  a  receiver  all  the  assets  of  this 
Insolvent  corporation  and  distribute  them 
equally  among  Its  creditors,  and  In  aid  of  that 
Jurisdiction  to  control  the  corporation  by 
means  of  any  appropriate  Injunction. 

It  may  be  noticed  that  the  record  from  the 
United  States  Circuit  CoTnrt  does  not  disclose 
any  Judgment  at  law  recovered  by  the  com- 
plainant, or  any  unsatisfied  execution  to 
prove  that  the  complainant  had  exhausted  its 
remedy  at  law.  But  this  only  illustrates  the 
very  last  touch,  the  final  development,  of  the 
federal  doctrine  under  which  the  federal 
courts  of  equity  get  Jurisdiction  to  distribute 


the  assets  of  an  Insolvent  ootporatlon  ecpatOj 

among  all  its  creditors.    The  fact  that  tb» 
complainant  has  not  exhausted  bis  remedy 

at  law  through  Judgment  and  execution  Is 
held  by  the  federal  courts  to  be  a  matter  of 
defense  which  the  defendant  corporation  may 
waive.  It  is  optional  with  the  insolvent  cor- 
poration to  defeat  the  effort  of  its  creditor  to 
procure  an  equal  distribotlon  of  its  assets 
among  all  its  creditors  until  he  (the  moving 
creditor)  shall  have  appropriated  to  himself 
by  Judgment  and  execution  at  law  all  the 
leviable  assets.  In  this  Instance  the  waiver, 
under  the  authority  of  the  federal  decisions, 
was  absolute  and  complete  wh«i  the  defend- 
ant corporation  came  into  court,  in  answer 
to  a  bill  which  did  not  allege  either  a  Judg- 
ment or  unsatisfied  execution,  and  by  an- 
swer failed  to  set  up  this  defense,  but  ad- 
mitted Its  insolvency,  and  then  afterwards 
in  open  court  consented  to  the  decree  for  an 
injunction  and  a  receiver,  which  was  there- 
upon entered.  One  of  the  latest  cases,  and 
perhaps  now  the  leading  case,  in  the  United 
States  Supreme  Court,  which  sustains  the 
principles  of  federal  equity  Jurisprudence  to 
which  I  have  referred,  and  most  amply  sus- 
tains the  Jurisdiction  of  the  Circuit  Court  of 
the  United  States  in  this  case  of  Land  Title 
&  Trust  Company  v.  Asphalt  Company  of 
America,  Is  the  case  of  HolUns  v.  Brlerfield 
Company  a893)  160  U.  S.  371,  14  Sup.  Ot 
127,  37  L.  Ed.  1113,  In  which  many  prior 
cases  are  cited  and  discussed.  These  deci-' 
slons  show  that  the  United  States  Circuit 
Court  htid  most  absolute  and  complete  Juris- 
diction on  the  bill  and  answer  presented  to 
It  accompanied  by  the  consent  and  waiver 
of  the  defendant  to  sequestrate  all  the  as- 
sets of  this  Insolvent  corporation  by  means 
of  a  receiver,  and  to  distribute  those  assets 

I  equally  and  ratably  among  all  the  creditors 
of  the  corporation,  and,  of  course,  to  enjoin 
the  corporation  from  dissipating  these  assets, 
or  doing  anything  which  would  interfere 
with  their  administration  nnder  the  direc- 
tion of  the  court. 

The  fact  that  no  Jurisdiction  over  the  as- 
sets of  an  Insolvent  corporation,  as  distin- 
guished from  a  natural  person,  apart  from 
our  statutes,  is  vested  in  the  court  of  chan- 
cery of  New  Jersey,  if  such  be  the  case,  as 
I  believe  It  to  be,  does  not  in  any  way  affect 
the  Jurisdiction  of  the  federal  equity  court 
Long  ago  the  federal  courts  abaudonded  the 
idea  that,  where  their  Jurisdiction  is  based 
upon  diversity  of  citizenship,  the  sole  object 
of  the  Constitution  of  the  United  States  in 
conferring  such  Jurisdiction  was  to  provide 
an  impartial  tribunal  for  the  administration 
of  precisely  the  same  law  which  the  state 
courts  otherwise  would  administer  imder 
temptations  to  favor  their  own  citizens. 
Over  a  wide  field  of  Jurisprudence  the  federal 
courts  exercise  their  Judicial  powers,  unre- 
strained by  the  law  of  Judicial  decision 
evolved  through  the  instrumentality  of  the 
state  courts.    Thus  we  oftentimes  have  this 
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Tery  carious  result:  that  In  a  suit  between 
a  dtlzen  of  New  Tork  and  a  dtlsen  of  New 
Jersey,  if  the  ault  is  tried  In  the  Supreme 
Oonrt  of  New  Jersey,  the  decision  may  be. 
one  way,  and  if  tried  in  the  Supreme  Court 
of  New  York  the  decision  may  be  precisely 
the  same,  and  yet.  if  It  is  tried  in  the  .United 
States  Circuit  Court,  either  In  New  Tork 
or  In  New  Jersey,  the  decision  may  be  in  an 
opposite  way.  But  with  tliis  we  hare  noth- 
ing to  do.  The  federal  equity  courts  have 
distinctly  established  the  jurisdiction  which 
I  hare  endeavored  to  describe;  and  in  the 
argnments  in  tills  case  all  these  federal  cases 
were  cited  to  sustain  the  jurisdiction  of  the 
United  States  Circuit  Court  in  this  suit  of 
Land  Title  &  Trust  Co.  y.  Asphalt  Co.  of 
America.  But  it  is  plain  that  these  cases 
BDStain  the  Jurisdiction,  not  because  the  same 
la  based  or  can  be  based  upon  our  New 
Jersey  insolvent  corporation  law,  but  because 
tbe  facts  of  the  case— the  essential  facts, 
apart  from  the  mere  color  given  to  those 
facts  in  the  pleadings  and  decree— bring  the 
case  directly  Witliin  the  operation  of  this 
tmst  fund  theory,  and  call  for  the  ezerdse 
of  this  unique  and  peculiar  jurisdiction  of 
tbe  federal  court  of  equity  over  the  assets  of 
an  Insolvent  corporation. 

In  regard  to  those  features  of  this  record 
of  tbe  United  States  Circuit  Court  which 
betong  only  to  a  suit  under  our  insolvent 
corporation  act,  and  are  not  proper  or  ger- 
mane to  a  creditors'  suit  under  the  trust  fund 
theory,  it  is  enough  to  say  that  it  seems  ap- 
parent that  the  counsel  for  the  complainants 
supposed  that  he  was  invoking  the  Jurisdic- 
tion created  by  our  statute,  and  not  tbe  ]n- 
rladictlon  wblch  has  been  set  forth  and  de- 
fended in  tbe  argument  before  this  court,  and 
upon  wUch  the  defendants  in  this  case  have 
largely  deitended  in  order  to  maintain  their 
position.  The  form  of  the  proceedings  in  the 
United  States  Circuit  Court  was  of  course 
determined  by  the  counsel  for  the  complain- 
ant in  that  case.  If  the  corporation  defend- 
ant saw  fit  to  consent  to  a  wider  injunction 
than  tlie  requirements  of  the  case  demand- 
ed—an Injunction  In  the  form  prescribed  by 
oar  New  Jersey  statute,  restraining  It  from 
the  exercise  of  Its  franchises— tbere  is  no 
reason  why  the  United  States  Circolt  Court 
should  have  declined  to  allow  the  Injunction 
to  go  in  that  form. 

It  must  I>e  conceded  that  the  question 
whether  the  United  States  Circuit  Court  for 
the  District  of  New  Jersey  can  take  Juris- 
'diction  of  our  statutory  action  for  winding 
up  an  Insolvent  corporation  is  a  federal  ques- 
tion, to  be  settled  by  tbe  decisions  of  the  fed- 
eral courts,  and  ultimately  by  the  Supreme 
Court  of  the  United  States.  If  the  learned 
Judge  of  the  United  States  District  Court  in 
this  case  had  by  a  written  opinion  oc  other- 
wise manifested  tliat  he  oonsdonsly  Intend- 
ed to  exercise  in  the  case  before  Iilm  the 
Jnrisdlction  created  by  our  New  Jersey  stat- 
ute, instead  of  exercising  the  perfectly  plain 


Jurisdiction  which  the  federal  decisions  have 
wrought  out  and  thoroughly  founded,  bla 
opinion  would  be  entitled  to  the  greatest  de- 
gree of  respect,  and  might  be  regarded  by  this 
court  OS  controlling  the  situation  here.  But 
he  made  no  such  deliverance,  and  I  cannot 
impute  any  such  opinion  to  Iiim.'  He  liad  a 
wide  enough  Jurisdiction  for  the  require- 
ments of  the  case  before  him  based  upon 
these  decisions  of  the  federal  courts,  espe- 
cially the  United  States  Supreme  Court,  to 
which  I  have  referred,  and  In  my  opinion  he 
exercised  that  jurisdiction,  and  no  other. 
This  court  cannot  find,  because  of  the  inser- 
tion of  certaiu  provisions  in  this  decree  by 
consent,  that  the  learned  Judge  went  beyond 
the  perfectly  plain  Jurisdiction  which  he 
could  exercise,  and  entered  Into  an  unknown 
field,  and  undertook  to  exercise  a  special 
Jurisdiction  under  a  statute  of  New  Jersey 
passed  over  TO  years  ago,  which,  so  far  as 
the  combined  researches  of  counsel  and  of 
the  court  have  disclosed,  has  never  been  at- 
tempted by  any  other  federal  Judge. 

I  shall  now  endeavor  as  briefly  as  possible 
to  state  some  of  tbe  reasons  why,  as  It  seems 
to  me,  notwithstanding  the  form  of  this  rec- 
ord from  the  United  States  Qrcult  Court, 
the  true  conclusion  is  that  that  court  has  no 
jurisdiction  of  the  suit  in  equity  provided 
by  our  statute  against  an  insolvent  corpora- 
tion, and  consequently  the  learned  Judge  of 
that  court  in  the  case  above  referred  to  did 
not  undertake  to  exercise  such  jurisdiction. 
My  conclusions  on  this  subject  were  reached 
after  careful  consideration,  with  the  aid  of 
the  exhaustive  and  able  arguments  of  coun- 
sel; but  I  regret  that  many  matters  of  de- 
tail have  now  gone  from  my  mind. 

The  first  subject  which  calls  for  attention 
is  the  exact  nature  of  the  proceeding  un- 
der our  statute,  under  the  act  of  1829  (P.  L. 
p.  68),  entitled  "An  act  to  prevent  fraud 
by  incorporated  companies."  Both  sides,  I 
think,  conducted  their  argument  somewhat 
under  a  misconception  In  regard  to  tbe  na- 
ture of  this  act,  or,  at  least,  upon  tbe  idea 
that  the  suit  brought  under  tliat  act  is  an 
action  for  a  recelver-an  action  necessarily 
to  reach  assets  and  effect  their  distribution 
through  a  receiver.  I  do  not  find  that  that 
is  the  main  purpose  and  object  of  our  stat- 
ute, and  the  history  of  our  statute  strongly 
Indicates  that  that  view  is  erroneous.  In 
my  opinion,  our  statute,  originally  passed, 
as  I  said,  in  1829,  provides  for  a  proceeding 
more  in  the  nature  of  a  quo  warranto  ttian 
of  a  creditors'  bilL  It  provides  for  a  pro- 
ceeding which  can  be  pursued  to  a  flnlsta, 
even  though  the  corporation  baa  no  assets 
whatever.  Whether  a  receiver  sliall  be  ap- 
pointed under  onr  statute,  or  not,  Is  wholly 
discretionary  with  the  court,  and  tbe  receiv- 
ership Is  not  the  essential  object  of  the  suit 
Tbe  discretionary  power  to  aroolnt  a  receiv- 
er can  only  be  exercised  at  tl>e  time  the  in- 
Junction  is  wdered,  or  ,at  some  time  there- 
after.   Tbe  receivership  is  purely  ancillary 
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to  tbe  principal  relief,  and  In  the  original  act 
of  1829,  as  in  our  preseut  corporation  act,  ia 
provided  for  in  a  subsequent  section  to  that 
wUch  provides  for  the  injunction  as  the 
principal  ohject  of  the  suit. 

Our  statute  of  1829  was  modeled  largely 
upon  the  New  York  statute  passed  In  1825, 
to  which  I  have  already  referred.  This  act 
was  entitled  "An  act  to  prevent  fraudulent 
bankruptcies  by  incorporated  companies,  to 
facilitate  proceedings  against  them,  and  for 
other  purposes"  (Sess.  Laws  N.  Y.  1825,  c 
323,  p.  448),  and  it  embraced  a  variety  of 
provisions  of  very  great  importance  affecting 
various  classes  of  corporations.  One  section 
of  this  act  (section  5  [2  Rev.  St.  pt  3,  c. 
8,  tit.  4,  §1  36,  37])  I  have  already  referred  to 
as  regulating  the  special  case  of  a  creditors' 
bill  in  aid  of  execution  filed  against  a  cor- 
poration defendant,  establishing  the  principle 
of  equality  of  distribution  in  that  particular 
case.  Another  section  (section  17  [2  Rev. 
St.  pt  8,  c.  8,  tit.  4,  §§  39,  40])  of  this  New 
York  statute  is  evidently  the  origin  of  those 
provisions  of  our  act  passed  four  years  later, 
in  1829,  which  create  tbe  statutory  action 
against  an  insolvent  corporation  for  an  in- 
junction disabling  It  from  exercising  its  fran- 
chises, and  in  some,  or  in  most,  cases  in- 
cluding the  ancillary  proceeding  of  a  receiver- 
ship for  the  distribution  of  the  corporate  as- 
sets. This  section,  however,  of  the  New 
York  law,  was  applicable  only  to  incorpor- 
ated banks.  It  provided  that  It  should  be 
the  dtity  of  tbe  Attorney  General  of  the  state, 
when  a  bank  became  Insolvent,  to  apply  to 
the  court  of  chancery  for  an  injunction  to 
restrain  the  bank  from  exercising  any  of  its 
franchises,  and  from  collecting  debts,  or  pay- 
ing out  or  transferring  moneys  or  other  as- 
sets of  the  corporation.  The  injunction  Is  In 
substance  precisely  the  same  as  that  pre- 
scribed in  our  New  Jersey  act  The  section 
also  gave  power  to  the  coxat  to  appoint  a 
receiver  to  collect  and  distribute  the  assets 
of  the  bank  among  its  creditors,  such  power 
manifestly  being  exercisable  only  when  there 
were  assets  to  collect  and  distribute,  which 
generally  would  be  the  case.  But  it  is  no- 
ticeable that  this  New  York  act,  which  is 
the  kernel  of  our  New  Jersey  act,  was  ap- 
plicable only  to  incorporated  banks,  and  the 
duty  was  placed  upon  the  Attorney  General 
of  the  state  of  enforcing  its  provisions.  How- 
ever, this  law  expressly  gave  the  power  to 
any  creditor  of  the  bank  to  maintain  the 
suit  although  the  relation  of  the  proceeding 
to  the  government  of  -the  state  and  the  wel- 
fare of  the  whole  people  is  indicated  by  the 
imposition  upon  the  Attorney  General  of  the 
duty  to  Institute  it.  When  this  law  was 
revised  and  embodied  In  the  Revised  Stat- 
utes of  New  York— the  famous  revision  and 
codification  of  1829— this  special  remedy  re- 
mained confined  to  the  case  of  banking  cor- 
porations, but  tbe  inilt  was  allowed  to  be 
brought  either  by  *he  Attorney  Oennal,  on 


behalf  of  the  state,  or  by  any  creditor  or 
stockholder  of  the  corporation. 

The  framers  of  our  act  in  1829,  while  no 
doubt  they  had  the  New  Ycvk  act  before 
them  as  a  model,  gave  a  far  wider  operation 
to  their  statute  than  that  which  the  New 
York  act  possessed.  They  made  their  statute 
applicable,  not  only  to  insolvent  banks,  but 
to  all  insolvent  corporations,  excepting  a  few 
special  kinds.  They  allowed  any  stockholder 
or  any  creditor  to  institute  a  suit  While 
they  failed  to  impose  upon  the  Attorney  Gen- 
eral of  the  state  the  duty  of  Institntlng  the 
suit  in  a  proper  case,  nevertheless  they  recog- 
nized the  Interest  of  the  state  in  the  affair 
by  requiring  as  a  Jurisdictional  fact,  not  only 
that  the  corporation  defendant  should  be  In- 
solvent, but  that  it  should  be  found  that  the 
Insolvency  was  of  such  a  character  that  tbe 
corporation  was  not  about  to  resume  its  busi- 
ness in  a  short  time  thereafter  "with  safety 
to  the  public"  as  well  as  advantage  to  the 
stockholders.  As  in  the  New  York  act  the 
direct  object  of  the  suit  is  accomplished  by 
an  injunction  placing  the  cofporation  under 
disabilities— restraining  it  from  the  exercise 
of  any  of  its  franchises.  As  in  the  New 
York  act,  the  receivership  is  purely  discre- 
tionary, and,  when  created,  follows  the  de- 
cree for  an  injunction.  A  decree  for  an  In- 
junction might  go,  although  there  were  no 
assets.  The  order  appointing  the  receiver 
could  never  be  made,  unless  the  decree  pass- 
ed at  the  same  time,  or  had  already  passed, 
disabling  the  corporation  by  the  injunction. 

.The  decree  in  our  statutory  suit,  as  I  have 
stated,  is  based  upon  two  Jurisdictional  facts 
to  be  found  by  the  court,  viz.:  First,  in- 
solvency of  the  corporation— 1.  e.,  common- 
law  insolvency,  not  any  other  kind  of  insol- 
vency, such  as  that  defined  by  the  United 
States  bankrupt  act;  and,  second,  that  tbe 
corporation  is  not  about  to  resume  its  busi- 
ness with  advantage  to  the  stockholders  and 
safety  to  the  public.  Now,  we  have  got  in 
the  habit  of  calling  the  decree  based  on  these 
two  Jurisdictional  facts  a  decree  of  insolven- 
cy. This  seems  to  me  to  be  a  misnomer.  It 
is  not  a  decree  of  insolvency.  Insolvency  is 
one  of  the  Jurisdictional  facts  upon  which 
the  decree  goes.  The  decree  itself  is  that 
the  corporation  shall  be  enjoined  from  the 
exercise  of  its  franchises.  That  is  the  de- 
cree. It  is  often  said  that  our  statutory  suit 
is  a  proceeding  in  rem— that  the  status  of 
the  corporation  is  permanently  fixed  by  this 
decree.  True  enough.  But  the  status  is  not 
the  status  of  a  corporation  as  insolvent.  If 
is  the  status  of  a  corporation  with  respect  to 
the  exercise  of  Its  franchises.  The  status 
that  is  determined  and  fixed  by  the  decree 
is  that  of  a  corporation  under  disabilites,  en- 
Joined  from  exercising  its  franchisea  This 
status  corresponds  very  nearly  with  that 
which  is  established  by  the  ordinary  decree 
or  order  in  the  case  of  proceedings  de  lunatico 
luqnlrendo,  or  in  relation  to  drunkards,  spend- 
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tbrlfts,  etc.,  which  results  in  placing  a  nat- 
oral  person  nnder  disabilities.  This  decree 
under  our  statute  places  the  corporation  un- 
der dlsabUitles,  and  that  Is  the  direct  object 
of  the  suit,  and  In  large  numbers  of  In- 
stances of  necessity  might  be  the  sole  result 
of  the  suit,  although  practically  a  stockholder 
or  creditor  of  an  insolvent  corporation  would 
hardly  be  Induced  to  prosecute  a  somewhat 
expenstve  suit  in  equity  unless,  after  the 
direct  object  of  the  suit  bad  been  obtained, 
be  saw  as  an  incidental  result  some  advan- 
tage to  himself. 

Now,  I  think  it  will  be  perceived  that  our 
statutory  suit  is  a  proceeding  more  in  the 
nature  of  a  quo  warranto  than  a  creditors'  bill 
for  a  receivership.  In  the  case  of  a  creditors' 
bill,  the  direct  object  is  the  sequestration  of 
the  assets  by  a  receiver,  and  any  injunction 
is  ancillary  to  that  object  If  there  are  no 
assets,  and  consequently  no  receivership,  It 
would  be  a  strange  case  which  would  afford 
any  function  for  an  injunction.  On  the  other 
hand,  in  the  case  of  a  quo  warranto  suit,  the 
direct  object  is  to  procure  a  forfeiture  of  the 
corporate  franchises,  practically  corporate 
death;  and  a  receivership,  in  those  states 
where  there  can  be  a  receivership  in  a  quo 
warranto  case.  Is  purely  ancillary  and  de- 
pendent upon  the  necessities  of  the  particular 
case— dependent  upon  the  existence  of  assets 
to  be  received  and  distributed.  That  the  ap- 
pointment of  a  receiver  is  not  the  direct  ob- 
ject of  our  statutory  suit  against  an  insolvent 
corporation— that  such  appointment  is  purely 
ancillary,  and  may  or  may  not  be  made  ac- 
cording to  circumstances— follows,  it  seems 
to  me,  from  the  fact  that  our  statutory  suit 
may  be  maintained  against  a  corporation 
wliicb  has  not  a  dollar  of  assets  and  has  no 
expectation  of  ever  having  any. 

Take  the  class  of  cases  of  which  Wether- 
bee  T.  Baker  is  the  type,  where  a  creditors' 
salt  is  maintained  against  an  insolvent  cor- 
poration to  reach  unpaid  stock  subscriptions. 
Insolvency,  aithongh  practically  existing  In 
every  case,  is  not  a  Jurisdictional  fact  The 
status  of  the  c<Hporatlon  in  respect  of  the  ex- 
ercise of  its  franchises  is  not  affected  further 
than  some  ancillary  injunction  Issued  in  pur- 
suance of  the  main  object  of  the  suit  may 
have  a  temporary  efCect  in  that  direction. 
But  what  I  want  to  point  ont  is  that,  after 
the  whole  Jurisdiction  has  been  exercised  In 
a  case  like  that  of  Wetherbee  v.  Baker,  the 
corporation  still  lives,  and  Is  in  possession  of 
Its  franchises,  and  is  liable  to  this  statutory 
suit  to  place  it  under  disabilities,  and  any 
stockholder  or  any  creditor  has  power  to  in- 
stitute and  maintain  such  a  suit  even  though 
there  are  no  assets,-  all  having  been  distrib- 
uted in  the  prior  creditors'  suit  Suppose  a 
New  Jersey  corporation  is  adjudged  bankrupt, 
and  all  its  assets  become  vested  in  a  trustee 
in  bankruptcy  for  distribution  under  the 
bankrupt  law.  The  bankrupt  court  cannot 
touch  the  life  of  the  corporation,  or  perma- 
nently enjoin  it  from  the  exercise  of  Its  fran- 


chises. The  Jurisdiction  of  the  court  of  chan- 
cery under  our  statute  still  remains,  and  can 
be  exercised  against  this  bankrupt  corpora- 
tion at  the  instance  of  a  stocldiolder,  or, 
strange  to  say,  even  at  the  instance  of  a  cred- 
itor, although  the  corporation  does  not  pos- 
sess and  may  never  possess  a  dollar  of  as- 
sets, so  as  to  make  a  receivership  proper  or 
necessary.  Where  a  federal  court,  as  In  the 
case  which  I  ttiink  is  presented  by  this  rec- 
ord from  the  United  States  Circuit  Court  has 
sequestrated  for  distribution  the  entire  assets 
of  an  insolvent  corporation  under  this  trust 
fund  theory  which  we  have  been  considering, 
no  permanent  effect  is  produced  upon  the 
status  of  the  corporation  with  respect  to  the 
exercise  of  its  franchises.  The  situation  Is 
the  same  as  In  the  case  of  a  corporation  aft- 
er it  has  been  stripped  of  its  assets  at  the 
stilt  of  a  creditor  of  the  kind  iUustrated  in 
Wetherbee  v.  Baker. 

The  essential  character  of  our  statutory 
suit  against  Insolvent  corporations,  as  some- 
thing affecting  the  status  of  the  ccnrporatlon 
in  respect  of  the  exercise  of  its  franchises— 
the  status  of  the  corporation  with  respect  to 
the  state  of  New  Jersey,  from  whom  the  grant 
of  corporate  franchises  was  derived— and  not 
necessarily  relating  to  the  administration  of 
corporate  assets,  is  further  Indicated  by  the 
series  of  statutes  which  the  Legislature  has 
passed  in  regard  to  the  dissolution  of  the  cor- 
poration as  a  part  of  or  result  from  this  stat- 
utory suit  The  last  statute  of  this  kind 
gives  the  court  of  chancery  discretionary  pow- 
er to  make  an  order  dissolving  the  corpora- 
tion, and  the  constitutionality  of  this  act  so 
far  as  I  know,  has  never  been  questioned. 
Gen.  Corp.  Act  1896  (P.  L.  p.  300,  c.  186)  ^  69- 
Would  the  United  States  Circuit  Court  have 
the  power,  at  the  end  of  the  administration  of 
the  assets  of  an  insolvent  New  Jersey  corpo- 
ration, to  make  an  order  dissolving  the  cor- 
poration? Has  such  a  JoriBdlctioii  ever  been 
exercised? 

It  has  often  been  said  that  our  legislation 
for  winding  up  insolvent  corporations  amounts 
practically  to  a  state  bankrupt  act  I  do  not 
question  the  general  accuracy  of  this  de- 
scription ol  the  ordinary  practical  operation 
and  result  of  our  statutory  action.  Any  ac- 
tion against  an  Individual  or  a  corporation, 
solvent  or  insolvent  which  results  in  the  se- 
questration of  all  the  defendant's  property 
and  the  distribution  of  it  among  his  or  Its 
creditors,  partakes  of  the  nature  of  a  bank- 
rupt &qt.  This  feature  is  exhibited  in  quo 
warranto  cases,  where  they  can  be  accom- 
panied by  a  receivership.  But  a  bankrupt 
act  in  some  important  respects  is  radically 
different  from  our  insolvent  corporation  act. 
The  bankrupt  act  distributes  the  assets,  but 
in  large  numbers  of  cases  leaves  the  former 
owner  of  the  assets,  not  only  in  full  posses- 
sion of  all  his  tights  and  privileges,  including 
the  opportunity  of  acquiring  assets,  but  also 
discharged  from  all  his  former  debts.  The 
discharge  of  the  bankrupt  is  a  distinct  object. 
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and  to  many  minds  appears  to  be  the  Dudu 
object  of  bankruptcy  proceedings.  On  the 
other  hand,  our  statutory  action  puts  the  de- 
fendant corporation  practically  to  death,  and 
then  begins,  and  then  only  -can  begin,  to  dis- 
tribute .the  assets  of  the  practically  defunct 
corporation  among  Its  creditors. 

It  is  true  that  actions  at  law  or  snits  In 
equity  to  disable  or  dissolve  a  corporation  in 
the  great  majority  of  Instances  would  not  be 
brought  If  there  were  not  assets  to  be  dis- 
tributed as  the  result  of  the  practical  extinc- 
tion of  the  corporate  life  by  the  decree  for  an 
injunction  or  the  Judgment  of  ouster.  But 
there  is  no  essential  relation  between  a  con- 
dition of  Insolvency  and  the  maintenance  of 
these  actions  at  law  or  In  equity  which  at- 
tack the  life  of  the  corporation.  A  quo  war- 
ranto proceeding,  with  a  resulting  distribution 
of  the  corporate  assets,  may  be  conducted  to 
a  conclusion  against  a  solvent  corporation. 
A  state  may  enact  that  entirely  solvent  cor- 
porations shall  be  dissolved  or  perpetually 
enjoined  from  exercising  their  franchises 
(which  is  pracdcfllly  the  same  thing  as  dis- 
solution) whenever  the  capital  has  been  im- 
paired to  the  extent  of  60  per  cent.  Every 
state  has  a  wide  range  for  the  exercise  of  its 
discretion  to  permit  its  corporations  to  con- 
tinue in  business— continue  the  exercise  of 
their  franchises  which  the  state  has  conferred 
upon  them,  or  to  withdraw  or  suspend  the 
power  to  exercise  those  franchises.  Where 
the  state  sees  fit  to  disable  or  dissolve  its 
corporations,  distribution  of  assets  necessari- 
ly follows,  and  must  be  provided  for  in  case 
there  are  assets  to  distribute.  According  to 
any  correct  legal  theory,  however,  it  seems 
to  me  that  the  object  of  the  salt  to  dissolve 
or  suspend  the  corporate  existence,  whether 
Instituted  by  the  Attorney  General  of  the 
state  or  by  a 'Stockholder  or  creditor  of  the 
corporation,  is  not  to  take  the  assets  from  the 
corporation  for  ancb  dlstribntion.  The  ob- 
ject of  the  suit,  it  seems  to  me,  is  to  disable 
or  dissolve  the  corporation,  while  the  distri- 
bution of  assets  is  an  incidental  result,  which 
may,  but  does  not  necessarily,  follow. 
'  If  the  views  which  I  have  indicated  are 
correct,  the  true  conclusion  wonld  seem  to 
be  that  the  suit  In  equity  under  our  Insol- 
vent corporation  act  to-day  has  for  Its  pri- 
mary object  the  relation  of  the  corporation 
to  the  state  of  New  Jersey,  which  gave  It 
corporate  existence,  and  the  distribution  of 
the  assets  of  the  cor^ratlon  among  its  cred- 
itors through  a  receiver  is  a  mere  Incident, 
something  anclUaiy  to  the  principal  relief 
sought,  which  may  or  may  not  be  a  part  of 
the  proceedings.  With  this  analysis  of  our 
statutory  suit  in  mind,  the  question  whether 
the  United  States  Circuit  Court  has  Jurisdic- 
tion to  entertain  it  when  there  Is  diversity  of 
citizenship,  it  seems  to  me,  is  less  difficult 
to  answer. 

Counsel  for  the  complainants  insisted 
strenuously  that  the  federal  courts  do  not 
get  Jttrlsdietltm  trader  the  Constitution  of  the 


United  States  and  the  federal  Judldatjr  act 
of  novel  legal  and  equitable  actions  which 
were  not  recognized  when  the  federal  Jn«U- 
clary  act  was  established  more  than  a  cen- 
tury ago.  This  view,  it  seems  to  me.  Is  not 
sustained  either  by  authority  or  principle. 
Many  decisions  were  cited  on  both  sides  of 
this  question,  to  which  I  cannot  now  refer. 
The  sole  object  as  I  have  always  believed  of 
the  framers  of  the  Constitution  In  creating 
this  Jurisdiction  In  the  federal  courts,  based 
upon  diversity  of  citizenship,  was,  as  I  have 
said  before,  to  provide  an  impartial  tribunal, 
for  the  administration,  however,  of  precisely 
the  same  law  which  the  state  court  other- 
wise would  enforce.  We  all  know  how  far 
away  from  this  idea  the  federal  law  of  Jadl- 
cial  decision  has  gone.  It  seems  to  me  that 
the  true  theory  of  the  origin  of  this  federal 
Jiurisdlction,  based  on  diversity  of  citizen- 
ship, requires  that,  as  fast  as  new  legal  and 
equitable  actions  are  created  by  statutes  of 
the  states,  they  become  cognizable  In  the 
federal  conrt,  where  there  is  diversity  of  cit- 
izenship—a  condition  of  things  which  to  the 
minds  of  "the  fathers"  called  for  special 
care  in  the  provision  of  an  impartial  tribu- 
nal. If,  therefore,  this  suit  under  our  New- 
Jersey  Insolvency  act  Is  a  suit  In  equity  of 
a  civil  nature,  wherein  the  "matter  in  dis- 
pute" is  measurable  in  money  and  exceeds 
in  value  |2,000,  It  seems  to  me  that  the  Juris- 
diction of  the  United  States  Chrcult  Court  to 
entertain  it  is  beyond  dispute,  even  though 
this  statutory  suit  Is  an  extension  of  the  Ju- 
risdiction of  the  court  of  chancery  and  Is  a 
suit  of  a  kind  unknown  to  equity  Jurispru- 
dence In  this  country  100  years  ago. 

The  difficulty  in  the  way  of  maintaining 
the  Jurisdiction  of  the  United  States  Circuit 
Court  of  oiu-  statutory  suit  against  an  insol- 
vent corporation,  appears  to  me  to  be  that 
"the  matter  in  dispute"  Is  not  measurable  In 
money.  It  is  perfectly  well  settled  by  a  ae- 
ries of  decisions  hi  the  United  States  Su- 
preme Court  that  the  Judiciary  act  confers 
Jurisdiction  upon  the  United  States  Circalt 
Court,  where  there  is  diversity  of  citizen- 
ship, only  where  the  controversy— "the  mat- 
ter in  dispute"— Is  pecuniary  In  Its  nature, 
and  capable  of  estimation  in  money,  and  ex- 
ceeds the  amount  stated,  (2,000.  Barry  v. 
Merceln,  46  U.  S.  108,  12  L.  Ed.  70;  Kurtz 
v.  Moffltt,  116  U.  B.  487,  6  Sup.  Ot  148,  29 
li.  Ed.  468;  Perrlne  v.  Slack,  164  U.  8.  462, 
17  Sup.  Ct.  79,  41  L.  Ed.  610.  No  doubt,  un- 
der the  Constitution  of  the  United  States,  It 
is  competent  for  Congress  to  vest  in  the  Unit- 
ed States  Circuit  Court  Jurisdiction  In  a  great 
variety  of  cases  In  which  no  Jurisdiction  has 
been  conferred,  and  in  respect  of  which  the 
policy  of  the  national  Legislature  for  a  cen- 
tury has  been  to  withhold  Jurisdiction. 

If  there  is  a  "controversjr"  between  citi- 
zens of  different  states  of  such  a  character 
as  to  be  a  proper  subject  of  the  exercise  of 
what  Is  called  in  the  Constitution  "Judicial 
power,"  then  it  follows  that  the  Judicial  pow 
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«r  of  the  United  States  may  lie  exercised  by 
tbe  conrtB  of  the  United  States  to  the  ex- 
tent that  Congress  sees  fit  The  Constita- 
Hon  defines  tbe  "Indldal  power"  of  the 
United  States,  not  of  tbe  courts  of  tbe  Unit- 
ed States,  except  to  a  limited  extent  In  the 
■case  of  the  Supreme  Conrt.  To  what  extent, 
tberefore,  tbe  granted  Judicial  power  shall 
be  exercised,  depends  wholly  upon  the  legis- 
lation of  Congress.  The  questlun  in  every 
case  Is  simply  one  of  statutory  construction: 
Has  Congress  provided  for  tiie  exercise  of 
"the  Judicial  power  of  the  United  States" 
In  this  particular  caae?  In  endeavoring  to 
answer  that  question  for  the  purposes  of  the 
present  case,  the  narrow  question  is,  as  we 
have  seen,  wheth^  our  statutory  action 
Against  an  Insolvent  corporation  is  one  in 
whlcb  tbe  matter  in  dispute  is  pecublary  In 
its  nature— is  measurable  In  money.  If  it  is, 
then  in  this  case,  although  I  understand  the 
fact  was  not  alleged  in  the  bill  filed  In  the 
United  States  Circuit  Court,  It  seems  to  be 
•conceded  that  the  assets  of  the  Asphalt  Com- 
pany of  America,  tbe  defendant  corporation, 
«xceed  in  value  $2,000.  In  determining 
whether  the  "matter  in  dispute"  In  our  stat- 
utory action  Is  pecuniary  in  Its  nature  or 
not.  It  Is  manifestly  necessary  that  a  correct 
Idea  should  be  entertained  of  the  essential 
native  of  this  action.  If  the  action  Is  essen- 
tially a  proceeding  for  a  receivership,  to  take 
assets  from  a  defendant  and  distribute  them 
among  a  class  of  creditors  or  stockholders, 
of  whom  tbe  complainant  is  one— if.  In  other 
words,  tbe  action  is  in  substance  a  creditors' 
«iit  for  a  receiver,  with  an  incidental  injunc- 
tion—then the  matter  in  dispute  is  plainly 
pecuniary  in  its  nature.  If,  on  tbe  other 
band,  the  action  Is  essentially  in  the  nature 
ol  a  quo  warranto— a  proceeding  tp  fix  the 
-Btatus  of  a  corporation  with  reference  to  the 
aterdse  of  its  franchises,  which  ordinarily 
can  only  be  brought  by  the  Attorney  Gen- 
eral or  other  official  representing  the  state- 
while  a  receivership  and  distribution  of  as- 
«t8  to  creditors  or  stockholders  ar6  incident- 
al and  contingent,  and  may  In  fact  never 
take  place  In  any  degree,  then  the  "matter 
In  dispute"  does  not  seem  to  me  to  be  pe- 
■cnnlary  in  ltd  nature  or  measurable  in  any 
Way  in  money. 

In  tbe  case  of  Lee  v.  Watson  (1864)  68  U. 
a.  337,  17  L.  Ed.  557,  Mr.  Justice  Field  says: 
■^y  "matter  in  dispute'  Is  meant  the  subject 
of  litigation,  tbe  matter  for  which  the  suit 
h  brought,  and  upon  which  issue  is  Joined, 
and  in  relation  to  which  Jurors  are  called 
and  witnesses  examined."  The  case  was  an 
action  at  law  for  damages.  In  an  equity 
<ai8e  the  Issue  is  presented  by  tbe  pleadings 
and  Is  decided  in  the  decree.  The  pleadings 
-and  decree  In  a  suit  under  our  statute,  as 
we  have  seen,  show  that  the  l&sue  is  wbeth- 
■er  or  not  tbe  defendant  corporation  is  In- 
•olrent  to  tvkch  an  extent  that  it  is  hot  about 
to  resume  its  business  "with  safety  to  the 
jmblic  and  4idvanta£e  to  the  stockholders." 


Tbe  "matter  for  which  tbe  suit  Is -brought," 
however,  is  not  merely  to  establish  such 
condition  of  insolvency,  but  to  place  the  cor- 
poration under  the  disabilities  of  an  injunc- 
tion. A  complete  record  of  all  the  proceed- 
ings in  the  suit  prior  to  tbe  decree  and  sub- 
sequent thereto  may  fail  to  show  that  there 
were  any  assets  or  any  receivership.  The 
final  decree  necessarily  only  fixes  the  status 
of  tbe  corporation  with  respect  to  the  exer- 
cise of  its  franchises.  Even  if  the  bill  alleges 
that  tbe  defendant  corporation  <baB  assets 
which  exceed  in  value  12,000,  and  prays  for 
a  receiver,  and  the  decree  appoints  a  receiv- 
er, the  receivership  is  not  "the  matter  in  dis- 
pute" in  the  suit.  It  is  not  a  distinct  Jurid- 
ical controversy,  capable  of  being  litigated 
by  Itself  in  a  separate  suit,  as  a  separate 
object  of  contention  between  the  parties. 
A  separate  suit  cannot  be  maintained  under 
our  statute  to  effect  the  distribution  of  the 
assets  of  an  insolvent  corporation  through  a 
receiver.  Tbe  suit  under  ornr  statute  must 
always  be  for  an  injunction — for  a  decree 
disabling  the  corporation  from  exercisisg  its 
franchises.  Practically  it  would  seem  that 
tbe  question  whether  a  pecuniary  controver- 
sy which  is  litigated  in  a  suit  or  a  pecuniary 
result  which  fiows  from  a  suit  is  or  is  not 
"tbe  matter  in  dispute"  In  tbe  suit— "the 
matter  for  which  tbe  suit  is  brought"— 
would  generally  be  tested  by  tbe  question 
whether  a  separate  suit  could  be  maintain- 
ed for  the  purpose  of  litigating  this  contro- 
versy. There  are  many  matters  which  are 
disputed  In  actions  at  law  and  suits  in  eq- 
uity which-  are  altogether  pecuniary  in  their 
nature,  and  involve  large  sums  of  money 
and  large  values,  but  nevertheless  they  do 
not  constitute  tbe  matter  in  dispute  In  the 
'litigation,  and  no  separate  actions  or  .suits 
might  be  maintainable  for  the  determination 
of  any  of  them.  The  matter  in  dispute  in 
a  divorce' suit  is  not  pecuniary  In  its  natui<e 
or  estimable  in  money,  although  the  bill  may 
pray  for  alimony  and  tbe  decree  may  award 
alimony.  Neither  the  distribution  of  tbe  as- 
sets of  an  insolvent  corporation  nor  the  al- 
lowance of  alimony  in  a  divorce  suit  can  be 
made  the  matter  in  dispute  under  the  re- 
spective statutes  upon  which  the  proceedings 
are  based. 

Act  Cong.  Aug.  13,  1888,  c.  866,  25  Stat 
483  (1  Supp.  Rev.  St  611),  contains  the  last 
revision  of  the  provisions  of  tbe  Judiciary 
act  (Rev.  St  J  ffi9  [U.  S.  Comp.  St  1901, 
p.  508]),  giving  Jurisdiction  to  the  United 
States  Circuit  Courts  in  cases  of  diversity 
of  citizenship.  Tbe  phraseology  of  the  stat- 
ute Is  inapt  and  confused.  Counsel  for  the 
defendants  have  not  intimated  that  any 
change  in  the  law  upon  the  point  under  con- 
sideration in  this  case  was  Intended.  I  have 
not. found  a  decision  of  any  conrt  suggest- 
ing that  any  change  in  fact  was  made. 
Taking  the  words  of  the  statute  as  they  no-*v 
read,  and  without  reference  to  their  history 
and  prior  Tise,  In  my  opinion  the  definition 


Digitized  by 


Google 


270 


55  ATIiANTIO  RBPOBTBB. 


(N.J. 


of  Mr.  Justice  Field  above  quoted  stands 
practically  unaffected.  There  must  still  be 
Tound  "a  controversy"  in  which  "the  matter 
in  dispute"  exceeds  in  amount  or  value  f2,- 
000,  in  order  to  bring  the  suit  at  law  or  in 
equity  within  the  Jurisdiction  of  the  federal 
court  This  means,  it  seems  to  me,  that 
there  must  be  a  complete  legal  controversy 
susceptible  of  being  the  object  of  a  suit,  as 
distinguished  from  an  incidental  or  collat- 
eral controversy  arising  in  a  suit  brought 
for  some  other  object  In  many  jurisdic- 
tions declarations  or  complaints  may  contain 
many  different  counts  or  paragraphs  setting 
up  distinct  causes  of  action  of  a  widely  dif- 
ferent nature.  The  present  case,  however. 
Is  not  one  where  the  pecuniary  controversy 
over  the  assets  of  the  insolvent  corporation 
can  be  made  the  subject  of  a  separate  suit 
under  our  statute,  as  we  have  seen. 

It  has  not  been  suggested  in  this  case 
tbat  the  object  of  our  statutory  action,  so 
far  as  it  relates  to  disabling  and  dissolving 
a  corporation,  can  properly  be  deemed  pe- 
cuniary in  its  nature.  It  has  not  been  ar- 
gued tbat  the  right  of  a  corporation  to  ex- 
ercise its  franchises  must  be  deemed  to  have 
a  pecuniary  value  within  the  meaning  of  the 
federal  Judiciary  act  Without  undertaking 
to  discuss  this  subject.  It  may  be  disposed 
of  for  present  purposes  by  the  proposition 
that  the  right  of  the  Asphalt  Company  of 
America,  this  hopelessly  insolvent  corpora- 
tion, to  exercise  the  franchises  which  it  ac- 
quired under  our  general  corporation  act,  is 
apparently  without  any  pecuniary  value 
whatever,  and  no  pecuniary  value  has  been 
attributed  to  It.  either  in  the  biU  filed  by 
the  Land  Title  &  Trust  Company  In  the 
United  States  Circuit  Court  or  in  the  bill 
filed  in  this  case  in  this  court  In  Durbanv 
V.  Seymour  (1S96)  161  U.  S.  235,  16  Sup.  Ct 
462,  40  L.  Ed.  682,  the  United  States  Su- 
preme Court  considered  the  essential  nature 
of  a  auit  in  equity  to  authorise  the  United 
States  Commissioner  of  Patents  to  Issue  a 
patent  to  the  complainant  The  court  unan- 
imously held  that  "the  matter  In  disputed 
was  not  pecuniary  in  its  nature  notwith- 
standing that  the  patent,  if  obtained,  might 
be  worth  a  large  sum  of  money.  Chief  Jus- 
tice Fuller  says:  "Whether  the  alleged  In- 
vention was  patentable  or  not  was  the  ques- 
tion, and  that  question  had  no  relation  to  its 
value  In  money.  If  the  invention  were  not 
patentable.  Durham  [the  appellant]  had  suf- 
fered no  loss.  If  the  Invention  were  patent- 
able, it  was  not  material  whether  it  had  or 
liad  not  a  money  value."  If  a  corporation 
is  Insolvent  to  the  extent  defined  by  our  stat- 
ute. It  is  not  material  whether  it  has  or  has 
not  assets,  or,  if  it  has  assets,  what  their 
value  may  be.  The  suit  proceeds  to  final 
ilecree  In  any  case.  I  cannot  find  that  It 
was  the  Intention  of  Congress  to  give  Juris- 
diction to  the  federal  court  to  determine 
practically  the  continued  existence  of  a  New 
Jersey  corporation  merely  because  any  stock- 


holder or  any  creditor  has  been  intrusted  by 
the  state  with  the  power  to  bring  this  stat- 
utory action — what  is  practically  an  action 
of  quo  warranto.  Chancellor  Walworth,  In 
one  of  the  early  cases  under  the  New  Totk 
statute  upon  which  our  act  was  modeled, 
holds  that  the  statute  gave  to  a  stockholder 
'the  power  to  maintain  an  action  "to  enforce 
forfeiture  of  the  franchises  of  the  oorpoia- 
tlon."  Verplanck  v.  Mercantile  Ids.  Ga 
(1831)  2  Paige,  437,  461.  This  seems  to  me 
to  be  a  substantially  accurate  statement  of 
the  object  of  the  suit— of  the  matter  In  dis- 
pute between  the  parties  litigant 

It  may  be  worth  while  to  note  that,  if  the 
accidental  fact  that  one  of  the  stockholders 
or  one  of  the  creditors  of  a  New  Jersey  cor- 
poration is  a  citizen  of  another  state  gives 
the  federal  court  Jurisdiction  of  this  New 
Jersey  statutory  action  to  determine  the 
status  of  a  New  Jersey  corporation,  sncb 
jurisdiction  would  be  removed  at  any  time 
whenever  the  Legislature  of  New  Jersey  saw 
fit  to  confine  the  institution  of  the  proceed- 
ings to  the  Attorney  General  of  the  state. 
Is  It  not  plain  that  the  real  function  of  the 
suit  under  our  statute  Is  to  accomplish  an 
object  which  the  state  controls,  and  which 
the  state  has  seen  fit,  as  an  exception  to  or- 
dinary principles  applicable  to  such  cases,  to 
permit  a  private  Individual,  who  has  a  speda) 
relation  to  the  objects  and  results  of  the  suit 
to  institute  as  effectually  as  ordinarily  would 
be  done  by  the  Attorney  General  of  the 
state?  If  the  view  which  I  have  expressed 
is  erroneous,  it  follows  that,  where  the  Uni- 
ted States  Circuit  Court  obtains  Jurisdiction 
of  our  statutory  action  by  reason  of  diversity 
of  citizenship,  that  court  could  control  the 
existence  of  a  New  Jersey  corporation,  prac- 
tically suspend  its  life  by  the  injunction  which 
is  the  principal  object  ol  the  suit,  and  then 
afterwards  could  restore  it  to  life  by  vacat- 
ing the  injunction.  The  status  ot  the  cor- 
poration, the  creature  of  the  state  of  New 
Jersey,  as  existent  or  practically  nonexistent. 
Is  thus  determined  by  the  decree  of  tbe 
federal  court 

It  seems  to  me  that  there  are  more  rea< 
sons  for  holding  that  the  "matter  In  dispute" 
in  our  statutory  action  against  an  Insolvent 
corporation  is  not  pecuniary  or  measurable 
in  money  than  to  hold  that  the  "matter  In 
dispute"  in  guardianship  proceedings,  lunacy 
proceedings,  and  similar  proceedings  against 
spendthrifts  and  drunkards  is  not  pecuniary 
In  its  nature.  Counsel  for  the  defendants 
in  tills  case  boldly  declared  that  a  dtlzen  of 
New  York,  being,  for  instance,  the  son  of 
a  citizen  of  New  Jersey,  could  maintain  pro- 
ceedings in  tbe  United  States  Circuit  Court, 
based  on  this  diversity  of  citizenship,  to  have 
the  citizen  of  New  Jersey  adjudged  a  lunatic, 
provided  the  result  of  this  adjudication  would 
be  to  transfer  property  exceeding  in  value 
$2,000  from  the  lunatic  to  bis  guardian  or 
committee.  Not  a  decision  was  cited  to  sus- 
tain this  proposition.    Liet  us  suppose  tliat 


Digitized  by 


Google 


f(.Ji 


KOCH  ▼.  BAMFOBD  BROS.  SILK  MFO.  00. 


271 


the  necessary  dianges  In  oar  legal  system 
were  made  to  permit  the  maintenance  of  a 
quo  warranto  action  In  the  Supreme  Court 
for  the  fbrfeltnre  of  the  franchises  of  a  cor- 
poration. Including,  as  an  ancillary  Incident, 
a  receivership  tor  the  dlstrlhntloh  of  the  cor- 
porate assets;  and  let  ns  farther  suppose  that 
this  action  were  made  maintainable  by  any 
ato<Aholder  or  any  creditor.  Precisely  the 
same  question  might  then  arise  in  the  Ba- 
preme  Court  which  la  now  presented  in  the 
coiirt  of  chancery,  viz.,  whether  the  "matter 
in  dispute"  was  the  status  of  the  corporation 
or  the  assets  of  the  corporation.  If  the  for- 
mer, then  the  action  would  -be  confined  to 
the  Supreme  Court  of  the  state  of  New  Jer- 
sey; If  the  latter,  then  any  stockholder  or 
creditor,  being  a  citizen  of  another  state, 
could  bring  the  action  In  the  United  States 
GIrcolt  Court,  and  that  court  would  have  fall 
Jnriadlctlon. 

Suppose  a  divorce  suit  Is  brought  under  a 
state  statute,  the  husband  and  wife  being 
citizens  of  different  states.  That  such  di- 
versity of  citizenship  can  exist  at  the  present 
day  is  beyond  argument  A  husband  and 
wife  in  these  days  may  be  voters  and  high 
office  holders  in  different  states.  If  the  wife 
brings  the  salt,  she  may  demand  alimony 
exceeding  $2,000.  If  the  husband  brings  the 
snit,  the  direct  result.  If  he  succeeds,  may 
bt  to  destroy  an  Inchoate  right  of  dower 
of  a  value  fitr  in  excess  of  |2,000.  Conid,  In 
such  case,  a  federal  court  take  Jurisdiction 
of  the  whole  divorce  suit  because  of  this  result, 
which  Involved  a  property  stake  over  $2,000 
In  value?  When  the  husband  brings  a  di- 
Torce  salt  against  his  wife,  "the  matter  for 
which  the  suit  Is  brought  and  upon  which 
Issue  is  Joined"  is  not  the  Inchoate  right  of 
dower  which  the  husband's  suit,  if  success- 
fnl,  directly  destroys.  This  right  of  dower 
which  may  be  worth  many  thousands  of  d(d- 
lars— may  supply  the  motive  which  actuates 
the  suit  or  the  defense.  The  preservation 
or  destruction  of  the  dower  right  is  a  result, 
and  only  one  result,  as  distinguished  from  the 
object  of  the  suit.  Another  result  Is  the  con- 
tlonance  or  the  discharge  of  the  husband's 
duty  to  support  the  wife,  which  may  be  of 
great  pecuniary  value.  The  status  of  cor- 
porations, married  perscms,  infants,  and  lona- 
Ucs  has  been  carefully  left  by  Congress  ex- 
diislvely  within  the  control  of  the  state 
courts,  althougb  under  the  Constitution  C<mi- 
gress  plainly  has  the  power  to  give  the  fed- 
eral courts  Jurisdiction  of  these  matters 
wherever  a  "controversy"  involving  any  of 
them  of  a  kind  to  be  a  proper  subject  of 
"Judicial  power"  arises  between  citizens  of 
different  states. 

I  shall  not,  however,  undertake  to  discuss 
this  subject  farther.  If  I  am  in  error,  and 
the  true  construction  of  the  federal  Judiciary 
act  and  of  our  New  Jersey  corporation  act 
gives  Jurisdiction  of  our  statutory  action  to 
disable  and  practically  dissolve  a  corporation 
to  the  federal  court, .  irbece  the  actor  w)iO 


InsUtntes  the  proceeding  la  a  dtlzen  of  so- 
other state,  it  is  probable  that  before  very 
long  the  federal  Judiciary  will  make  a  de- 
Uvenince  on  the  subject  which  will  correct 
my  mistake.  In  dealing  with  a  question  like 
this,  a  state  court  can  only  determine  what 
the  federal  courts  have  decided,  or  conjecture 
as  to  what  they  probably  will  decide.  In  the 
absence  of  any  controlling  federal  decision, 
I  cannot  bold  that  a  federal  court,  which  has 
Jurisdiction,  based  on  diversity  of  citizenship, 
to  sequestrate  and  distribute  the  assets  of  a 
New  Jersey  Insolvent  corporation,  has  also 
the  power  to  act  directly  upon  the  very  ex- 
istence of  the  New  Jersey  corporation,  and 
exercise  the  Important  public  function  vested 
by- our  statute  in  the  court  of  chancery,  and 
to  be  dlsctiarged  by  that  court  with  the  safe- 
ty of  the  public  in  view.  The  result,  there- 
fore, is  that  the  motion  to  dismiss  this  bill 
is  denied.  The  bill  will  be  retained  (In  spite 
of  the  fact  that  all  the  assets  of  the  corpora- 
tion are  in  the  possession  of  a  receiver  of 
the  federal  court,  and  at  present  there  seems 
to  be  no  reason  why  any  receiver  should  be 
appointed  by  this  court)  for  the  accomplish- 
ment of  the  statutory  object  of  the  suit, 
which  has  no  eesential  relation  to  the  se- 
questration or  distribution  of  assets.  At  any 
time  when  assets  may  be  discovered  of  which 
the  receiver  of  the  federal  court  has  not 
taken  possession,  or  which  cannot  be  reached 
through  him,  it  may  be  advantageous  to  the 
creditors  to  have  a  receiver  appointed  by 
this  court  Of  course,  no  receiver  appointed 
by  this  court  will  raise  any  contest  with  the 
federal  receiver  over  the  administration  of 
assets  which  the  federal  receiver  is  a4- 
mlnlsterlng  in  execution  of  his  trust 

Technically  the  next  thing  in  order  would 
be  the  summary  proceeding  to  ascertain 
whether  the  facts  are  proved  which  are  re- 
quired by  our  statute  as  the  basis  of  the  or^ 
der  that  an  Injunction  Issue  restraining  the 
corporation  from  the  exercise  of  its  fran- 
chises. I  shall,  however,  not  hear  that  mat- 
ter for  a  reasonable  time.  In  order  that  it 
counsel  for  the  defendant  desire  to  carry 
the  order  of  this  court  to  the  Court  of  Errors 
and  Appeals  for  review,  they  may  have 
abundant  opportunity  to  do  Kk 


(6t  K.j.usm 

KOCH  ▼.  BAMFORD  BROS.  SILK  MFO. 
CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  15,  1003.) 

SAUt-OONTRACT— CONSTRUCTION— PER- 
FORMANCB. 

1.  Plaintiff,  doing  bnsinees  in  Germany,  had 
famished  the  defendant  corporation  certahi  hed- 
dies— articles  osed  in  weaving  ailk.  Tlie  last 
lot  famished  consisted  of  100,000  heddles.  By 
letter,  defendant  notified  plaintiff  that  it  had 
paid  to  plaintiff's  bankers  the  price  of  that 
lot  and  ordered  plaintiff  to  make  and  ship  to 
it  1,000,000  heddles,  in  lots  of  100,000,  as  mad*. 
By  the  same  letter  defendant  notified  plsiatiS 
of  certidn  defects  in  the  lot  last  receiven,  aiitd 
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requested  plaintiff  to  avoid  snch  defects  in  the 
next  lot  made.  By  reply  letters,  plaintiff  ac- 
repted  the  order  for  the  1,000,000  heddles  at 
tile  price  of  $1.25  per  1,000.  By  a  subsequent 
tetter,  plaintiff  requested  defendant  to  furnish 
samples  of  heddles  such  as  desired.  After  that 
letter  would  have  been  received  by  defendant 
in  the  usual  course  of  mail,  defendant  tele- 
graphed plaintiff,  "Make  same  as  last."  Held, 
uat  the  contract  between  the  parties  was  prop- 
erly construed  as  only  binding  the  plaintiff  to 
furnish  heddles,  under  the  order,  of  the  char- 
acter and  quality  of  the  lot  of  100,000  last  fur- 
nished, and  that  it  did  not  oblige  plaintiff  to 
furnish  heddlea  that  were  perfect,  or  heddles 
that  were  satisfactory  to  the  defendant,  or 
ticddles  that  were  adapted  to  the  use  for  which 
defendant  wanted  them. 

2.  The  1,000,000  heddles  were  made  and  ship- 
ped l^  plaintiff  to  defendant  in  eight  lots.  Three 
of  them  were  received  and  used  by  defendant. 
The  remaining  five  were  rejected.  The  trial 
judge  charged  that  if  the  whole  of  the  ship- 
ments were  proved  to  be  of  the  character  and 
quality  required  by  the  contract,  the  plaintiff 
was  entitled  to  recover  the  price  of  all  of  them. 
He  further  charged  that,  if  the  shipments  were 
not  of  the  character  and  quality  required,  plain- 
tiff could  not  recover  for  the  last  five  lots  ship- 
ped, but  might  recover  the  price  of  the  three 
Jots  received  and  used  by  the  defendant,  less 
a  reasonable  deduction  because  of  defects.  An 
assignment  of  error  based  on  an  exception  to 
the  instruction  respecting  the  three  lots  is  pre- 
sented in  argument  as  ground  for  reversal,  and 
it  is  contended  that  the  trial  judge  erred  in 
not  submitting  to  the  jury  the  question  wheth- 
er the  three  lots  had  been  accepted  1^  defendant 
io  as  to  bind  it  to  pay  for  them.    Held: 

That  this  contenuon  will '  not  be  considered, 
because,  the  jury  having  found  that  all  the  hed- 
dles furnished  were  such  as  required  by  the  con- 
tract, the  error  in  the  instruction,  if  it  was  er- 
roneous, was  innocuous,  and  afforded  no  ground 
for  reversal. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court- 
Action  by  Kmma  Koch  against  the  Bam- 

ford    Bros.    Silk    Manufacturing    Coinpany. 

Judgment  for  plaintiff,  and  defendant  brings 

error.    Affirmed. 

Wayne  Dumont,  for  plaintifl  In  error. 
William  I.  Lewis,  for  defendant  in  error. 

MAGIE,  Oh.  The  assignments  of  error 
tn  this  case  are  confined  to  four  exceptions 
to  as  many  portions  of  the  charge  of  the 
trial  Judge  to  the  jury.  The  rec<u:d  and  the 
evidence  contained  in  the  bill  of  exceptions 
disclose  that  the  action  was  brought  by  the 
plaintiff,  doing  business  at  Hohenlimburg, 
In  Germany,  to  recover  the  price  of  1,000,000 
heddles  (an  article  used  In  the  weaving  of 
slik)  ordered  by  defendant  to  be  made  and 
shipped  to  it,  and  that  the  defense  was  that 
the  beddles  shipped  by  plaintiff  under  the 
order  were  not  such  as  were  required  by  the 
order,  and  that  defendant  was  not  liable 
to  pay  for  them,  for  that  reason. 

The  first  exception  was  to  the  following 
excerpt  from  the  Judge's  charge:  "The  con- 
tract, so  far  as  the  present  purposes  are 
concerned,  was  expressed  In  a  telegram 
which  was  sent  by  the  defendant  to  the 
plaintiff  in  September,  1895.  That  telegram 
was,  'Send  same  as  last' "  It  Is  obvious  that 
tile  tilal  judge  did  not  Intend  to  be,  and 


could  not  be,  understood  as  diarglng  that  the 
contract  between  the  parties  was  wholly  ex- 
pressed by  the  four  words  of  the  telegram 
mentioned.  The  evidence  bad  disclosed  that 
on  December  10,  1894,  the  defendant  had  or- 
dered of  plaintiff  100,000  heddles,  which  bad 
been  forwarded  to  and  received  by  the  de- 
fendant. By  a  letter  from  defendant  to 
plaintiff  .dated  August  7,  1895,  defendant  in- 
formed plaintiff  of  a  payment  to  the  bankers 
of  the  plaintiff  for  the  100,000  heddles  re- 
ceived by  it,  and  therein  also  directed  plain- 
tiff to  make  1,000,000  heddles,  and  forward 
the  same  to  the  defendant  in  100,(X)0  lots,  as 
made.  This  order  contained  this  language: 
"The  last  lot  received  are  a  little  rough  at 
the  eyes  and  different  parts  of  the  beddles. 
Please  avoid  this  In  the  next  lot  you  make." 
Letters  from  plaintiff  to  defendant  bearing, 
date  August  21,  August  24,  and  August  30, 

1895,  acknowledge  the  receipt  of  the  order 
for  1,000,000  heddles,  and  inform  defendant 
that  It  win  be  filled.  One  of  these  letters 
fixes  the  price  of  the  heddles  at  $1.25  per 
1,000.  On  September  6,  1895,  plaintiff  sent 
to  defendant  a  letter  containing  the  follow- 
ing language:  "To  avoid  any  Inaccnracy  in 
the  making  of  the  beddles  yon  recently  or- 
dered, I  enclose  two  samples,  wbich  please 
examine  ,and  return  as  soon  as  possible. 
Should  these  patterns  be  in  any  way  incor- 
rect kindly  send  us  one  of  those  yon  are 
now  using  as  soon  as  ever  possible."  After 
the  time  at  whlcb  that  letter  would  have 
been  received  by  defendant  in  the  usual 
course  of  the  mail,  on  September  26,  1885, 
defendant  sent  to  plaintiff  a  telegram  con- 
taining these  words:  "Make  same  as  last." 
All  the  heddles  ordered  were  made  and  ship- 
ped to  defendant  in  eight  lots.  Three  of 
these  were  received  by  defendant,  opened, 
and  used,  and  the  remaining  five  lots  were 
rejected  by  defendant  without  Inspection  or 
examination.  The  first  information  of  the 
dissatisfaction  of  defendant  with  the  heddles 
sent  by  plaintiff  was  obtained  from  a  let- 
ter under  the  date  of  February  6,  1895, 
which  was  after  the  last  shipment  By  tliat 
letter  defendant  declared  that  it  must  stop 
receiving  any  more  heddles  from  plaintiff, 
because  made  imperfectly,  and  because  they 
stained  the  light-colored  ribbons  in  tbe 
weaving.  From  this  evidence,  the  contract 
between  the  parties  is  plainly  to  be  found  In 
tbe  order  contained  in  the  letter  of  August 
7,  1895,  and  the  acceptance  of  the  order  at 
a  specified  price  contained  in  the  letters  of 
August  21st-30th;  the  request  to  be  fumisli- 
ed  with  samples  or  patterns  contained  in 
the  letter  of  Septonber  9,  1886;  and  tbe  di- 
rection of  the  telegram  of  September  20, 

1896.  The  contract  thus  discoverable  was  to 
be  construed  by  the  court.  For  the  purpose 
of  the  trial,  the  term  of  fhe  contract  which 
stipulated  for  the  character  and  quality  of 
the  heddles  was  undoubtedly  fixed  by  the 
words  of  the  telegram.  Nor  is  this  exception 
capable  of  being  supported  upon  the  mia- 
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qaotation  of  Uie  telegram  In  the  cbarge  of 
the  trial  Judge.  Tbe  language  was,  "Make 
same  aa  last"  The  trial  Judge  quoted  it  as, 
"Send  same  au  last"  Read  with  the ,  rest  of 
the  charge  and  with  the  evidence,  this  mis- 
quotation muiit  have  been  wholly  Innocuous. 

The  second  and  third  exceptions  are  ad- 
dressed to  portions  of  the  chajge  in  which 
the  trial  Ju^je,  In  construing  the  contract, 
declared  tha,';  it  did  not  oblige  the  plaintiff  to 
furnish  to  the  defendant  perfect  heddles,  or 
heddles  satisfactory  to  the  defendant,  or  hed- 
dles which  would  be  adapted  to  the  use  for 
which  defendant  wahted  them,  but  that  the 
plaintiff's  obligation  was  only  to  furnish  hed- 
dles of  the  same  character  and  quality  as 
those  heddles  which  were  furnished  by  plain- 
tiff to  defendant  under  the  preceding  order 
for  100,000.  It  is  impossible  to  discover  any 
error  in  this  construction  of  the  contract,  or 
tn  the  instruction  thereupon  given  to  the 
Jury  by  the  trial  Judge.  The  telegram  ex- 
pressed the  character  and  quality  which  the 
defendant  required  the  ordered  heddles  to 
hare.  There  was  therefore  ho  room  for  im- 
plication as  to  the  fitness  or  adaptability  for 
use.  Both  parties  knew  what  bad  been  the 
quality  and  character  of  the  heddles  previous- 
ly ordered  and  received.  The  defendant  had 
complained  to  plaintiff  in  respect  to  defects 
In  theuL  When,  therefore,  without  returning 
a  sample  as  requested  by  the  plaintiff,  de- 
fendant directed,  by  the  telegram,  the  heddles 
ordered  by  the  letters  to  be  made  the  same 
as  the  last,  it  was  content  to  take  them  if 
made  with  no  other  or  greater  defects. 

The  remaining  exception  is  directed  to  a 
portion  of  the  charge  relating  to  the  liability 
of  defendant  for  the  three  cases  or  lots  of 
heddles  which  it  actually  received  and  used. 
The  Judge  had  carefully  pointed  out  to.  the 
Jury  that,  if  they  found  that  the  1,000,000 
beddles  shipped  were  of  the  same  character 
and  quality  as  the  100,000  previously  shipped, 
tbe  plaintiff  was  entitled  to  recover  the  spec- 
ified price  for  all  of  the  heddles,  whether  ac- 
cepted or  not  The  trial  Judge  then  proceed- 
ed to  Instruct  them  that,  if  the  heddles  were 
not  up  to  the  standard  required  by  the  con- 
tract, the  plaintiff  could  not  recover  for  the 
five  lots  rejected  by  the  defendant,  for  the 
defendant  would  have  been  Justified  in  such 
rejection.  But  as  to  the  three  lots  actually 
received  and  used  by  the  defendant,  he  char- 
ged that  plaintiff  could  recover  the  contract 
price,  leas  such  deduction  as  was  reasonable 
because  of  the  defects.  It  is  to  that  part  of 
tbe  charge  that  the  exception  is  addressed, 
and  the  contention  in  support  of  It  Is  that  the 
trial  Judge  thereby  determined  that  the  three 
lots  had  been  accepted  by  the  defendant, 
while  he  ought  to  hare  left  the  question  of 
acceptance  to  the  Jury.  In  view  of  tbe  fact 
that  the  Jury  found  that  all  the  heddles  or- 
dered were  up  to  the  standard  fixed  by  the 
CDDtnct,  and  therefore  that  defendant  had 
DO  light  to  reject  any  of  them,  it  would  be 
(operflnons  to  use  time  and  labor  to  deter- 
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mine  whether  the  charge  erred  in  that  respect 
or  not  Upon  the  verdict  arrived  at,  the  Jury 
could  not  have  considered  the  question  of  lia- 
bility arising  from  the  acceptance  of  the 
three  lots  In  question,  and  any  error  in  re- 
spect thereto  would  have  been  entirely  in- 
nocuous. 

No  ^ror  being  discovered,  tbe  Jodgment 
must  be  affirmed. 

(«»  N.  J.  U  821) 

HUBBNBB  V.  EBIE  B.  CO. 

(Court  of  Brrora  and  Appeals  of  New  Jersey. 
June  18,  1903.) 

PRINCIPAL  AMX>  AOBNT-DElCI<&BATIONS  OF 
AQBNT. 

1.  A  principal  is  bound  by  the  acts  and  con- 
comitant declarations  of  an  agent  touching  snch 
matters  only  as  are  within  tbe  scope  of  bis 
general  employment,  or  have  been  sjpecially  in- 
trusted to  his  agency  by  the  principal.  Acts 
and  declarations  not  falling  within  this  rule  are 
not  within  the  exception  to  tbe  rule  exdudina 
hearsay  testimony. 

(Syllabus  by  tbe  Conrt) 

Error  to  Supreme  Court 

Action  by  Sarah  Huebner,  administratrix 
of  William  Huebner,  against  the  Erie  Bail- 
road  Company.  Judgment  for  plaintiff.  De- 
fendant brings  error.    Reversed. 

See  68  Atl.  646. 

This  suit  was  brought  to  recover  damages 
for  the  death  of  William  Huebner,  son  of 
the  plaintiff,  caused  by  the  alleged  negli- 
gence of  the  defendant.  At  the  time  of  the 
Injury  the  plaintiff's  Intestate  was  employed 
by  the  defendant  as  a  fireman,  and  was,  in 
the  performance  of  his  duty  upon  his  en- 
gine, standing  at  a  point  where  the  engine 
was  coupled  to  the  tender.  The  engine  and 
the  tender  parted,  and  he  fell  between  the 
two,  and  was  run  ever  and  killed. 

The  coupling  between  the  engine  and  ten- 
der consisted  of  a  drawbar,  with  a  pin 
tlurough  it,  at  the  center  of  the  engine  and 
the  center  of  the  tender.  To  provide  for 
the  contingency  of  tbe  breaking  of  this  pin, 
the  engine  had  on  each  side  of  it  a  safety 
chain,  running  from  a  book  in  the  bottom 
of  the  engine  to  a  book  in  the  bottom  of  the 
tender. 

In  order  to  carry  the  strain  upon  the 
Chains,  if,  by  reason  of  the  breaking  of  the , 
pin,  they  are  called  into  use,  there  should  be 
a  lip  or  lug  at  the  back  of  the  hook,  which 
projects  upward  and  takes  hold  of  the  cross- 
beam of  the  locomotive. 

One  of  the  questions  submitted  to  the 
Jury  by  the  charge  of  the  trial  Judge  was 
whether  the  hook  upon  the  engine  in  ques- 
tion was  defective,  in  that  it  was  not  made 
with  such  a  lip  or  lug.  The  propriety  of 
submitting  this  question  to  the  Jury  is  raised 
by  exceptions  to  the  admission  of  the  tes- 
timony tending  to  show  such  defect  in  con- 
struction, and  also  by  exceptions  to  the  re- 
fusal of  the  court  below  to  exclude  such 
testimony,  and  the  Issue  to  which  it  relat- 
ed, from  the  consideratioa  of  the  Jury.    The 
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contention  of  the  defendant  Is  that  there 
was  no  legitimate  testimony  bearing  upon  the 
uUeged  defect 

Corbln  &  Corbln,  for  plaintUf  In  error. 
Warren  Dixon,  for  defendant  in  error. 

GARRISON,  J.  (after  stating  the  facts). 
Upon  this  writ  of  error  it  must  be  assumed 
that  the  jvary  found  that  there  was  no  lug 
upon  the  book  that  parted  from  the  engine 
when  the  drawbar  pin  broke.  It  there  was 
no  legal  testimony  from  which  this  fact 
could  be  found,  or,  what  is  the  same  thing, 
if  the  only  testimony  upon  that  point  was  il- 
legally admitted,  It  was  error  to  submit  the 
question  to  the  Jury. 

The  testimony  to  which  this  degree  of  im- 
portance attaches  came  Into  the  case  in  this 
way:  Ten  days  after  the  accident,  Jacob  H. 
Vreeland,  at  the  request  of  the  mother  of 
the  decedent  undertook  to  inTestlgate  the 
circumstances  that  had  led  to  the  death  of 
her  son.  In  pursuance  of  this  object,  be 
called,  in  company  with  a  brother  of  the 
decedent  at  the  office  of  the  dlTlslon  super- 
intendent of  the  defendant,  and  told  him  that 
lie  had  come  to  see  the  parts  that  were  on 
the  tender  that  parted  from  the  engine.  The 
superintendent  said,  "They  are  not  here;" 
and,  upon  Mr.  Vreeland's  saying,  "Yes,  sir; 
I  believe  they  are  here,"  a  clerk  was  called, 
and  asked  if  the  parts  were  there.  The 
clerk  said,  "Yes,  sir,"  and  produced  a  hook, 
concerning  which  the  witnesses  Vreeland  and 
Huebner  testified  that  it  had  no  lug.*  All  of 
this  testimony  was  specifically  objected  to 
on  the  ground  that  it  was  not  competent  or 
binding  upon  the  defendant  unless  It  was 
shown  that  "the  railroad  people  who  made 
the  statements  to  the  witnesses  were  au- 
thorized to  make  statements  on  behalf  of 
the  railroad  company  In  that  regard."  To 
the  admission  of  the  testimony  over  this  ob- 
jection an  exception  was  duly  sealed. 

I  think  that  In  the  admission  of  this  evi- 
dence legal  error  was  committed.  The  state- 
ment of  the  superintendent  that  the  parts 
were  not  In  his  office  was  the  only  proof 
bearing  upon  his  authority  to  act  for  the 
defendant  In  the  premises,  and  it  does  not 
in  any  wise  tend  to  show  that  such  authority 
'  had  been  conferred  upon  him.  There  is  noth- 
ing In  the  case  to  show  that  such  authority 
bad  been  reposed  in  the  clerk  who  produced 
the  hook,  and  nothing  to  suggest  that  what 
either  of  these  agents  did  or  said  was  with- 
in the  scope  of  his  general  employment.  The 
question  presented,  therefore,  is  whether  a 
principal  Is  bound  by  acts  or  statements  of 
his  agents  with  respect  to  matters  not  within 
the  scope  of  their  employment,,  or  committed 
to  their  agency.  This  question,  which  from 
time  to  time  recurs,  Is  an  Important  one,  and 
has  received  hitherto  a  uniform  treatment  In 
the  reported  decisions  of  our  courts.  In  the 
early  case  of  Runk  v.  Ten  B^ck,  24  N.  J. 
Law,  756,  the  rule  is  thus  laid  down:  "Dec- 
larations and  doings  of  a  third  person,  act- 


ing in  the  capacity  of  an  agibnt,  are  exempt 
from  the  general  rule  respecting  hearsay 
testimony.  They  are  admitted  in  evidence 
against  the  principal  as  the  representations 
or  acts  of  the  principal  himself,  whom  the 
agent  represents,  while  engaged  In  the  par- 
ticular transaction  to  which  tble  declarations 
or  acts  riefer.  They  must  constitute  a  part 
of  the  res  gestae  In  the  coun^e  of  bis  em- 
ployment about  the  matter  In  question.  They 
must  accompany  the  doing  of  the  business 
or  making  of  the  contract,  and  must  be  with- 
in the  scope  of  the  delegated  authority." 

This  rule  has  since  been  consistently  ap- 
plied In  our  decisions,  both  In  cases  in  which 
testimony  was  admitted  and  In  those  in  which 
it  was  rejected.  Among  the  more  recent 
applications  of  this  rule  may  be  cited  Little 
v.  Kerr,  44  N.  J.  Eq.  267,  14  Atl.  613,  In  which 
It  is  said  that  such  testimony,  "while  proof 
of  the  statement  of  a  fact.  Is  not  evidence  of 
the  truth  of  the  fact." 

In  another  case  (Agricultural  Insurance  Co. 
V.  Potts,  55  N.  J.  Law,  163,  26  Atl.  27,  537,  39 
Am.  St  Rep.  637)  the  rule  laid  down  is  that 
"a  statement  made  by  a  general  agent  of  a 
corporadon  In  the  course  of  his  employment 
as  to  a  fact  within  his  official  knowledge, 
touching  the  status  of  a  matter  intrusted  to 
him,  is  admissible  In  evidence  on  behalf  of  a 
party  with  whom  the  corporation  was  deal- 
ing." 

In  Smith  V.  Delaware  ft  Atlantic  Tele- 
graph &  Telephone  Co.  (N.  J.  Err.  &  App.) 
53  Atl.  818,  the  testimony  of  an  agent  was 
admitted  when  It  was  satisfactorily  shown 
that  it  was  "made  In  the  conduct  of  business 
Intrusted  to  him." 

And  In  Blackman  v.  West  Jersey  &  Sea- 
shore R.  Oo.  (N.  J.  Sup.)  52  Atl.  370,  where 
the  testimony  was  rejected,  the  present  Oilef 
Justice  said,  "It  is  only  words  which  are 
spoken  or  acts  which  are  done  by  an  agent 
in  the  execution  of  his  agency  which  are 
admissiblii  in  evldeuce  against  the  principal." 

These  citations  suffice  to  show  the  correct 
rule,  and  to  demonstrate  that  if  applied  In 
the  present  case,  It  would  have  led  to  the 
exclusion  of  the  testimony  of  Vreeland  and 
Huebner  as  to  all  that  occurred  at  the  office 
of  the  superiutendent  In  legal  effect,  there- 
fore, this  testimony  must  be  regarded  as 
excised  from  the  case.  Thus  regarded,  it  Is 
evident  that  the  parts  of  the  charge  to  which 
exception  was  sealed,  in  which  the  trial  court 
left  it  to  the  Jury  to  say  whether  the  hook 
produced  In  court  by  the  defendant  was  the 
book  which  Vreeland  and  Huebner  testified 
bad  been  shown  to  them  in  the  superin- 
tendents office,  and  of  deducing  from  this 
comparison  a  verdict  as  to  whether  the  book 
that  was  on  the  engine  had  or  bad  not  a 
lug.  Involved  a  fallacy.  The  basis  for  the 
supposed  comparison  had  no  legal  existence. 

These  Judicial  errors  were  not  cured  by  the 
testimony  of  the  superintendent  that  the  hook 
that  he  showed  to  Vreeland  and  Huebner  at 
his  office  had  a  lug  on  It,  for,  with  the  tes- 
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timony  of  Vreeland  and  Haebuer  out  of  the 
case,  this  testimony  of  the  superintendent 
was  opposed  by  no  teBtlmony  to  the  contrary, 
and  bence  could  not  form  the  basis  of  a 
verdict  against  the  defendant  on  this  point 

B^rom  these  considerations,  it  results  that 
tbere  must  be  a  reversal  of  the  Judgment 
rendered  in  the  court  below,  without  refer- 
ence to  the  other  grounds  relied  upon  by  tbe 
defendant,  which,  as  they  may  be  varied  on 
a  new  trial,  cannot  with  any  effectiveness  be 
made  the  subject  of  present  decision. 

Tbe  judgment  is  reversed. 


m  N.  J.  una) 

HBWK8  V.  HURFP. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  15.  1903.) 

UUITATION  OP  ACTIONS— ACKNOWLEDGMENT 
—EVIDENCBJ— ADMISSIBILITY— POWER  OF  AD- 
MINISTRATOR TO  REMOVE  BAlt. 

1.  Letters  written  to  the  holder  of  a  note  by 
the  administrator  of  the  deceased  maker  before 
the  note  was  outlawed,  referring  to  the  money 
owing  to  the  holder  by  the  writer  as  administra- 
tor, and  requesting  the  holder  to  wait  for  a 
time,  and  containing  expressions  wliich  might 
be  c<»istrued  to  be  promises  to  pay  tbe  note, 
were  admissible  to  prove  a  written  acknowledg- 
ment of  the  debt,  so  as  to  avoid  the  statutory 
bar  existing  at  iJie  commencement  of  the  ac- 
tion. 

2.  Under  the  express  provisions  of  Gen.  St. 
p.  1976,  i  17,  a  sole  administrator  may  remove 
the  bar  of  the  statute  of  limitations  by  an  ac- 
knowledgment and  new  promise. 

Error  to  Supreme  Court. 

Action  by  Sarah  G.  Hewes  against  Aa¥on 
L.  Hurff,  administrator  of  the  estate  of  Wil- 
liam Hurff,  deceased.  Judgment  for  plain- 
tur,  and  defendant  brings  error.     Affirmed. 

T.  J.  Middleton  and  Jonas  S.  Miller,  for 
plaintiff  in  error.  David  O.  Watklns,  for  de- 
fendant in  error. 

GTTMMERE,  C.  J.  This  action  was 
brought  by  Mrs.  Hewes,  the  plaintiff  below, 
to  recover  from  the  defendant,  as  sole  ad- 
ministrator of  the  estate  of  his  father,  Wil- 
liam Hurff,  deceased,  the  principal  and  in- 
terest of  a  certain  promissory  note  held 
by  the  plaintiff,  and  signed  by  the  defend- 
ant's intestate.  The  note  matured  in  S^>- 
tember,  1892,  and  suit  was  not  brought  un- 
to May,  1901.  Tlie  defendant  set  up  the 
bar  of  tbe  statute  of  limitations,  and  the 
plaintiff  at  tbe  trial  sought  to  avoid  that  bar 
by  showing  an  acknowledgment  of  the  In- 
debtedness, and  a  promise  to  pay  It  made  in 
writing  by  tbe  administrator  within  six 
years  after  the  note  fell  due,  and  less  than 
six  years  before  tbe  commencement  of  tbe 
suit  To  prove  this  acknowledgment  and 
promise,  she  produced  and  offered  in  evl- 

T  2.  Sm  Kzceuton  and  Admlnlatraton,  voL  n. 
Cent  Dig.  H  7E0,  17S4:  UmlUtlon  of  Actloni,  vol. 
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denoe  certain  letters  written  by  the  defend- 
ant to  her,  the  flrst  of  which  was  dated  on 
September  8,  1897,  and  the  last  on  October 
13,  1900.  Tbe  admission  of  these  letters  was 
objected  to  by  the  defendant  on  the  ground 
that  they  did  not  any  of  them  contain  any 
such  acknowledgment  or  promise,  and  on  the 
further  ground  that  "an  administrator  can- 
not, either  by  express  terms  or  by  implied 
promises,  remove  the  bar  of  the  statute." 
The  overruling  of  the  objection  and  the  ad- 
mission of  the  letters  is  assigned  for  error. 

Tbe  first  ground  of  objection  is  unwarrant- 
ed by  tbe  facts.  The  letter  first  in  date  re- 
fers to  "tbe  money  owing  to  you  by  me  as 
Adm'r  of  father's  estate,"  and  requests  the 
plaintiff  "to  consent  to  wait  until  next  fall 
for  this  money  due  you."  Both  this  and 
the  letters  written  subsequently  contain  ex- 
pressions which  may  fairly  be  construed  to 
be  promises  to  pay  this  indebtedness.  They 
were  therefore  clearly  admissible,  as  tending 
to  prove  a  written  acknowledgment  of  the 
debt  and  a  promise  to  pay  it 

The  second  ground  of  objection  is  equally 
untenable.  In  the  case  of  Shreve  v.  Joyce. 
36  N.  J.  Law,  44,  13  Am.  Rep.  417,  decided 
by  the  Supreme  Court  at  the  November  term, 
1872,  It  was  held  that  a  sole  executor  (and, 
if  there  was  more  than  one,  then  either  of 
them)  bad  the  power,  by  a  new  promise,  to 
remove  the  bar  of  the  statute  of  limitations. 
A  year  and  four  months  later  tbe  Legisla- 
ture, in  revising  the.  "act  for  the  limitation 
of  actions,"  recognizing  this  power  in  an  ex- 
ecutor, modified  its  scope  by  enacting  that 
no  acknowledgment  or  promise  by  words 
only  should  be  deemed  sufficient  evidence  of 
a  new  or  continuing  contract  whereby  to 
take  a  case  out  of  the  operation  of  tbe  act 
unless  such  acknowledgment  or  promise  be 
in  writing,  and  that  where  there  shall  be 
two  or  more  executors  or  administrators,  "no 
executor  or  administrator  shall  lose  tbe  bene- 
fit of  this  act,  so  as  to  be  chargeable  In  re- 
spect or  by  reason  only  of  any  written  ac- 
knowledgment or  promise,  and  signed  by  any 
other  or  others  of  them."  Gen.  St.  p.  1976, 
8  17.  The  right  of  a  sole  administrator  to 
remove  the  bar  of  the  statute  by  an  acknowl- 
edgment and  new  promise  is  clear. 

The  only  other  assignment  of  error  Is  di- 
rected at  the  Instruction  of  the  court  to  the 
Jury  that  the  only  question  for  them  to  de- 
termine was  "whether  the  administrator 
made  the  promise,  within  six  years,  that 
the  estate  would  pay  this  note.  If  so,  be 
bound  the  estate."  The  ground  of  this  as- 
signment Is  stated  to  be  that  "an  adminis- 
trator cannot,  by  a  new  promise,  obligate  or 
charge  tlie  estate  of  an  intestate  so  as  to 
deprive  It  of  the  benefit  of  the  statute  of  lim- 
itations." This  assignment  Is  disposed  of 
by  what  has  already  been  said. 

The  Judgment  Tinder  review  should  be  af- 
firmed. 


Digitized  by 


Google 


276 


65  ATLANTIC  KEPORTER. 


(N.J. 


(69  N.  J.  L.  27») 

CAMPBELL  V.  T.  A.  GILLESPIE  CO. 

(Court  ot  Errors  and  Appeals  of  New  Jersey. 
Juiie  17,  1903.) 

INJURY     TO     EMPL0Y6-DUTT     OP     MASTER— 

PROPER  TOOLS— ASSUMPTION  OP  RISK 

—BURDEN  OF  PROOF. 

1.  It  is  the  duty  of  the  master  to  nse  reasona- 
ble care  to  furnish  proper  tools  to  his  wortc- 
men. 

2.  If  the  master  has  proper  tools  within  reach 
of  the  workmen,  and  they,  through  negligence 
or  lack  of  judgment,  select  the  poor  ones,  the 
master  will  not  be  liable  for  any  resulting  in- 
jury to  them. 

3.  When  the  defect  in  the  tool  taken  by  the 
servant  is  obvious,  the  servant  who  takes  it, 
although  it  is  the  only  one  on  the  premises,  as- 
sumes the  obvious  risk  of  danger  to  himself,  but 
he  cannot  assume  an  ob.vioua  risk  in  such  case 
for  a  fellow  servant  who  does  not  know  of  the 
danger. 

4.  As  to  a  fellow  servant.  It  will  not  be  pre- 
sumed that  his  co-servant  would  have  selected 
an  obviously  imperfect  tool,  when  he  might  have 
chosen  a  good  one. 

5.  Where  the  negligence  of  the  master  con- 
curs with  that  of  the  servant  in  producing  in- 
jury to  a  fellow  servant,  the  master  is  liable; 
and  therefore  the  burden  is  on  the  master  to 
show  that  he  had  furnished  proper  tools,  which 
the  servant  might  have  used. 

Garrison,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Passaic  County. 

Action  by  James  Campbell  against  the  T. 
A.  GUleaple  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Corbin  &  Oorbin,  for  plaintiff  in  error.  A. 
M.  Ward  and  Jobn  M.  Ward,  for  defendant 
In  error. 


VAX  STOKEL,  J.  James  Campbell,  the 
plaintiff,  was  in  the  employ  of  the  defendant 
company,  engaged  in  calking  a  four-foot 
steel  water  pipe,  in  February,  1902.  His 
brottter  William  was  working  on  the  opposite 
side  of  the  pipe,  driving  rivets,  and  one 
John  McOlurg  was  inside  the  pipe.  To  bring 
the  ends  of  the  pipe  together  so  that  the 
rivet  holes  in  one  would  be  over  the  holes 
of  the  other,  the  riveters  used  "drift  pins," 
'  whicb  are  round  pieces  of  steel  about  seven 
Inches  long,  small  at  one  end  and  larger  at 
the  other.  These  pins  were  driven  into  the 
holes  to  draw  them  together  for  the  insertion 
of  the  rivets.  Wtiile  William  was  driving 
a  drift  pin,  a  small  piece  of  the  frayed  head 
of  it  flew  off  and  struck  the  plaintiff  in  the 
eye,  and  destroyed  its  sight  This  suit  is 
brought  by  the  plaintiff  to  recover  damages 
for  the  loss  of  bis  eye.  The  negligence  im- 
puted to  the  defendant  company  is  its  fail- 
ure to  provide  proper  drift  pins  for  the  work, 
the  claim  being  that  those  which  were  pro- 
vided were  battered  and  frayed  on  the  bead 
by  the  hammering  Incidental  to  their  nse. 
The  Judgment  recovered  by  the  plaintiff  Is 
the  subject  of  review. 

The  drift  pin  nsed  at  the  time  of  the  ac- 
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cident,  with  others  of  less  size,  liad  been 
turned  into  the  shop  of  the  company  by  the 
workmen  two  or  three  months  before  the 
plaintiff,  was  injured.  John  McCHurg,  a  wit- 
ness for  the  plaintiff,  testified  tbat  on  the  day 
of  the  accident  he  was  sent  by  the  superin- 
tendent of  the  company  to  get  these  rivet- 
ing tools,  and  tliat  he  brought  the  best  drift 
pins  he  could  find,  only  one  of  wMch  was  a 
seven-eighths  pin.  William  Campl>ell  testi- 
fled  for  the  plaintiff  tbat  when  be  started 
to  work  the  superintendent  came  around  and 
inquired  how  it  was,  and  he  said,  "We  bave 
a  poor  lot  of  tools,"  to  wliich  the  superin- 
tendent replied,  "Tbey  are  the  best  we  have 
got,  and  there  Is  no  blacksmith  on  tlie  Job. 
Go  ahead  and  work  with  them."  William 
testified  further  that  the  pin  was  in  the  same 
condition  when  the  accident  happened  as  it . 
was  when  he  first  used  it,  that  ft  was  abso- 
lutely necessary  to  use  a  seven-eighths  pin, 
and  tbat  there  was  no  other  seven-eighths  pin 
In  the  place  where  the  pins  were  kept  There 
was  further  evidence  thdt  the  pin  was  not 
fit  to  work  with,  unless  the  head  was  dress- 
ed down  by  a  blacksmith. 

The  duty  of  the  master  to  use  reasonable 
care  to  furnish  proper  tools  to  his  workmen 
is  not  controverted.  Maher  v.  Thropp,  59 
N.  J.  Law,  187,  35  Ati.  1057;  Steamship 
Company  v.  Ingebregsten,  57  N.  J.  Law,  400, 
81  Ati.  619.  If  therefore  it  is  true  tbat  the 
pin,  when  furnished,  was  imperfect,  and  that 
no  other  pin  flt'f<»  the  work  could  be  found 
upon  the  premises,  the  defendant  was  char- 
geable with  actionable  negligence.  In  the 
case  last  cited  this  court  held  tbat  .If  the 
master  selects  an  agent  to  perform  the  duty 
of  Inspection  for  him,  and  the  agent  fails  to 
exercise  reasonable  care  and  skill  in  its  per- 
formance, the  master  is  liable  for  the  fault 
of  the  servant,  but  if  the  servantfs  duty  to 
inspect  or  repair  apparatus  is  incidental  to 
ills  duty  to  use  the  apparatus  in  a  common 
employment  with  fellow  servants,  then  the 
master  is  not  responsible  to  the  fellow  serv- 
ants for  the  default  of  the  co-servant  In 
Coyle  V.  Grifflng  Iron. Co.,  63  N.  J.  Law,  611, 
44  Ati.  666,  47  L.  B.  A.  147,  this  court  in  its 
opinion  delivered  by  the  present  Chief  Jus- 
tice, said:  "Although  the  master  is  charged 
with  the  duty  to  his  servant  of  providing 
reasonably,  safe  and  proper  machinery  and 
appliances  for  the  latter  to  work- upon,  and 
of  using  due.  care  in  keeping  such  machinery 
and  appliances  in  repair,  and  of  making  in- 
spection thereof  at  proper  Intervals,  the  serv- 
ant who  operates  a  machine  or  mechanical 
appliance  is,  on  his  part,  chargeable  with 
certain  duties  with  relation  to  such  machin- 
ery and  appliances.  •  •  •  Where  machin- 
ery becomes  defective  during  use,  and  conse- 
quentiy  more  dangerous  to  operate,  and  such 
defect  is  an  obvious  one,  which  might  have 
been  discovered  by  the  servant  by  the  nse 
of  reasonable  diligence,  he  is  presuiped  tc 
bave  taken  upon  himself  the  risks  incident 
to  its  further  use     bile  out  of  repair,  and.  if 


Digitized  by 


Google 


N.J.) 


BNEIGHT  T.  OLIVBB  A  BUBR. 


271 


Injnry  results  to  him  from  sacb  use,  the  mas- 
ter Is  not  Uable." 

Drift  plna  are  obviously  snbject  to  deteri- 
oration In  their  use,  and  thereby  to  become, 
to  some  extent,  dangerons;  and  if  the  pin 
used  in  this  case  was,  when  famished  to  Wil- 
liam Campbell,  reasonably  safe  for  the  work 
of  riveting,  the  duty  of  inspection  fell  upon 
hlffl,  to  see  whether  It  became  imperfect 
dnrhig  his  use  of  it,  and  for  his  neglect  to 
make  snch  inspection  the  master  will  not  be 
liable.  Bat  if  the  drift  pin  at  the  time  it  was 
taken  by  him  was  unfit  for  use,  and  there 
was  not  a  reasonable  supply  of  safe  pins  up- 
on the  premises  accessible  to  him,  and  from 
which  he  might  have  selected  a  good  one, 
the  master  Is  In  fault 

It  Is  true  that,  if  the  defect  In  the  pin  tak- 
en was  an  obvious  one,  the  servant  who 
took  It,  although  it  was  the  only  one  to  be 
bad,  assumed  the  obvious  risk  of  danger  to 
himself  In  its  use,  but  he  cannot  assume  an 
obvious  risk  In  such  case  for  a  fellow  servant 
who  does  not  know  of  the  danger.  As  to  a 
fellow  servant.  It  will  not  be  presumed  that 
his  co-servant  would  have  selected  an  obvi- 
ously dangerous  Implement,  when  he  might 
have  chosen  a  good  one. 

Where  the  negligence  of  the  master  con- 
curs with  that  of  the  servant  in  producing  In- 
jury to  a  fellow  servant,  the  master  is  liable! 
and  therefore  the  burden  Is  on  the  master 
to  show  that  he  had  provided  proper  tools, 
which  the  servant  might  have  used.  Faul- 
mier  v.  Hallway  Co.,  34  N.  J.  Law,  151;  N. 
T.,  L.  K.  &  W.  R.  R.  T.  Stelnbrenner,  47  N. 
J.  Law,  161,  54  Am.  Bep.  128;  Cole  ▼.  War^ 
ren  Mfg.  Co.,  63  N.  3.  Law,  626,  44  Atl.  647. 

On  tiie  trial  of  this  cause  In  the  court  be- 
low, Mr.  Justice  Dtzon  instructed  the  Jury: 
(1)  If  the  company  had  exercised  reasonable 
«are  to  famish  drift  pins  and  safe  tools, 
there  was  no  liability  toe  the  Injury  to  the 
plaintiff;  (2)  that  if  the  comimny  bad  proper 
tools  within  reach  of  the  workmen,  and  they, 
tbiongh  negligence  or  lack  of  judgment,  se- 
lected the  poor  ones,  the  company  was  not 
liable.  The  case  was  properly  submitted  to 
the- jury  with  these  Instructions. 

There  was  no  error  in  law,  and  the  judg- 
ment sbonld  therefore  be  affirmed. 

OARRISON,  J.  (dissenting).  With  respect 
to  hand  tools  sach  as  the  "pin"  In  this  case, 
fnmlsbed  to  servants  for  what  may  be  term- 
ed "destmctlve  use,"  from  their  known  lia- 
bility to  become  Impaired  In  the  hands  of 
bim  who  uses  them,  the  dnty  of  such  Inspec- 
tion as  is  Incident  to  use  Is  upon  the  user, 
carrying  with  it  the  duty  either  of  discarding 
an  unsafe  tool  If  ordinary  prudence  so  re- 
quires, or  of  delivering  It  to  the  proper  rep- 
resentatlTe  of  the  master  for  repair,  or  at 
least  of  reporting  Its  unsafe  condlUou. 

An  Injury  resulting  to  a  servant  of  a  com- 
mon master  from  the  failure  of  a  fellow  serv- 
ant to  perform  his  duty  la  these  reqtects  is 
admitt«aly  not  due  to  any  neglect  on  the  part 


of  the  master.  Where  servants  thus  neglect- 
ful have,  In  continued  disregard  of  this  dut7, 
housed  their  tools  during  a  temporary  cessa- 
tion of  work  without  reporting  their  condi- 
tion, so  that  work  upon  tbe  same  job  is  re- 
sumed with  them,  the  negligence  of  the  serv- 
ant is  not  thereby  terminated,  bat  is  still 
operative,  as  the  efficient  cause  of  any  Injury 
that  may  result  from  It 

To  say  that  this  actual  neglect  oa  the  part 
of  tbe  servant  is  transmutable,  by  verdict, 
into  the  theoretical  neglect  of  the  master, 
seems  to  me  to  create  an  illogical  rale,  im- 
practicable as  to  masters  and  dangerous  as 
to  servants. 

I  find  in  the  facts  of  the  present  case  only 
this  negligence  of  a  fellow  servant,  and  vote 
to  'reverse  the  judgment 

(M  N.  J.  u  m) 
ENBIQHT  V.  OLIVER  ft  BUBS. 
(Conrt  of  Errors  and  Appeals  of  New  Jersey. 
June  15,  liK^.) 

INJURY    TO    EMPLOY*— FELLOW     SERVANTB- 
SAFB  APPLIANCES-DUTY  OF  MASTER- 
ASSUMPTION  OF  RISK. 

1,  As  a  Keneral  rule,  employes  of  a  common 
master,  who  are  engaged  m  the  common  em- 
ployment of  erecting  a  boilding  or  other  struc- 
ture, are  all  fellow  servants,  and  the  rule  is  not 
altered  because  such  employes  may  be  engaged 
in  different  departments  of  the  common  busi- 
ness. In  their  coDtract  of  hiring  they  assume 
the  risk  of  each  other's  negligence,  and  canaot 
look  to  the  master  for  damages  for  an  injury 
resulting  therefrom. 

2.  This  rule  extends  also  to  a  foreman  in 
charge  of  such  employ^,  who  is  a  fellow  serv- 
ant with  them,  while  nving  directions  with  re. 
gard  to.  or  assisting  them  in  the  performance 
of,  the  duties  of  the  common  employment  And 
the  master  is  not  liable  to  the  employ^  for  in- 
jaries  arising  out  of  the  negligence  of  snch  fore- 
man, except  when  tils  acts  relate  to  the  personal 
duties  which  the  master  owes  to  the  servant 
and  from  which  he  cannot  escape  responsibility 
by  delegating  them  to  another. 

8.  It  is  one  of  the  persoaal  duties  of  the  mas- 
ter to  exercise  reasonable  care  to  furnish  safe 
appliances  to  the  employe  for  use  while  engaged 
in  snch  work;  but  where  the  master  furniedhes 
proper  and  snfflcient  materials,  and  the  employ^, 
as  a  part  of  his  work,  undertakes  the  con- 
struction of  snch  appliances,  but  the  employ^, 
by  negligence  in  putting  the  materials  togethw 
or  in  selecting  them,  constructs  an  unsafe  ap- 
pliance, which  results  in  injury  to  another,  the 
master  is  not  liable. 

4.  Where  an  employ^  seeks  to  hold  the  mas- 
ter liable  for  an  injury  growing  out  of  the  neg- 
ligence of  a  fdlow  servant  and  it  appears  that 
such  negligence  resulted  from  the  mcompettot 
acts  of  such  fellow  servant  for  which  the  mas- 
ter would  ordinarily  be  held  responsible,  if  it 
further  appears  Uiat  the  conditions  created  by 
such  incompetency,  and  which  would  expose  the 
employes  to  increased  danger,  and  from  which 
the  accident  arose  which  caused  the  in]ui7, 
were  known  to  such  injured  employe,  or  Bhouid 
have  been  known  to  him  by  the  exercise  of  due 
care,  and  yet,  without  givmg  n(rtice  thereof  to 
the  master,  or  seeking  to  remedy  such  condi- 
tions, he  continues  iu  the  employment,  and 
thereby  suffers  the  Injury,  he  wHl  be  held  to 
hare  assumed  the  risk,  as  an  obvious  one,  and 
cannot  recover. 

(Syllabus  by  the  Geurt) 
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Erior  to  Supreme  Court 

Action  by  Thomas  Enrlght  against  Oliver 
&  Burr,  a  corporation.  Judgment  of  non- 
suit, and  plaintiff  brings  error.    AfiSrmed. 

Warren  Dixon,  for  plaintiff  in  error.  Be- 
die,  Edwards  &  Lawrence,  for  defendant  in 
error. 

HENDKIOKSON,  J.  The  plaintiff,  who  Is 
a  carpenter,  was  engaged,  with  other  car- 
penters and  with  laborers.  In  constructing 
center  panels  within  the  spaces  made  by  the 
iron  crossbeams  of  a  large  refrigerator  build- 
ing in  Jersey  City,  then  in  course  of  erection, 
which  were  for  the  temporary  support  of  a 
concrete  floor  then  being  laid  in  the  several 
stories  of  the  building.  The  work  had  pro- 
gressed until  the  fourth  floor  had  been  reach- 
ed, and  while  the  plaintiff  was  engaged  In 
nailing  the  comers  of  a  center  panel,  and 
in  nailing  and  fitting  together  the  sheathing 
boards  that  bad  been  laid  down  thereon,  a 
defective  support  gave  way  under  bis  weight, 
BO  that  he  fell  through  the  sheathing  to 
the  floor  below,  and  sustained  injuries  there- 
by, for  which  he  brought  suit  against  Ills 
smployer,  the  defendant  corporation.  The 
gravamen  of  the  action  was  negligence 
In  falling  to  provide  proper  support  to  the 
floor  or  sheathing  upon  which  the  plaintiff 
was  working,  and  in  falling  to  provide  com- 
petent and  skillful  employes  to  lay  and  con- 
struct such  flooring,  and  in  falling  to  prop- 
erly Inspect  and  maintain  the  same  in  a  rea- 
sonably safe  and  sound  condition  while  the 
plaintiff  was  working  thereon  in  discharge 
of  bis  duties. 

At  the  cloee  of  the  plalntitTs  evidence  at 
the  trial,  motion  was  made  tor  a  nonsuit 
upon  the  ground,  among  others,  that  the 
accident  was  the  result  of  the  negligence  of 
a  fellow  servant.  The  learned  trial  Judge 
ordered  a  nonsuit,  observing  that  the  case 
was  either  within  the  principle  of  Curley  v. 
Hoff,  62  N.  J.  Law,  759,  42  Atl.  731,  or  with- 
in that  of  Saunders  v.  Eastern  Hydraulic 
Company,  63  N.  J.  Law,  554,  44  Atl.  630,  76 
Am.  St  Rep.  222.  We  have  not  stopped  to 
determine  as  to  the  appUcancy  of  these  cases, 
for  we  can  more  appropriately,  we  think, 
invoke  in  support  of  the  nonsuit  the  doctrine 
of  fellow  servant.  It  is  contended  for  the 
plaintiff  that  the  defendant  failed  In  the 
duty  to  use  reasonable  care  to  provide  for 
him  a  reasonably  safe  place  in  which  to 
work.  But  this  duty  of  the  master  does  not 
apply  where  the  place  of  work  is  one  that 
the  servants  themselves  undertake  to  erect 
and  provide  as  one  of  the  duties  and  under- 
takings of  their  common  employment  In 
such  a  case,  if  any  Injury  occurs  to  an  em- 
ployd  by  reason  of  negligent  construction, 
caused  by  the  carelessness  of  a  co-employ6, 
the  master  is  not  liable.  This  principle  Is 
clearly  laid  down  by  the  Supreme  Court  in 
Maher  v.  McGrath.  58  N.  J.  Law,  469,  33 
AtL  945,  and  in  this  court  in  Olsen  v.  Nixon, 


61  N.  J.  Law,  671,  40  Aa  694.  The  only 
liability  that  could  fall  upon  the  master  m 
such  case  would  be  for  negligence  in  the 
selection  of  the  workmen.  And  the  general 
rule  Is  also  well  established  tliat  employ6s 
of  a  common  master,  who  are  engaged  in  the 
common  employment  of  erecting  the  same 
structure,  are  ail  fellow  servants.  12  Am. 
&  Eng.  Enc.  1015,  and  note  2,  where  cases 
are  cited.  The  same  principle  is  recognized 
in  Maher  v.  McGrath,  ubi  supra,  where  the 
plaintiff  was  a  laborer,  who  sued  the  master 
for  injuries  received  from  the  fall  of  a  scaf- 
fold while  attending  upon  masons  engaged 
In  constructing  the  walls  of  a  brick  building. 
One  of  the  questions  to  be  considered  In 
this  case  is,  was  the  plaintiff  injured  through 
the  fault  of  a  co-servant,  and  not  through 
the  fault  of  the  master?  Some  further  state- 
ment of  the  facts  may  be  helpful.  The 
panel  referred  to,  as  to  form  of  construc- 
tion, is  aptly  described  In  the  case  as  being 
like  a  box  without  top  or  bottom.  It  was 
about  20  feet  by  about  6  feet  in  dimensions, 
and  had  a  depth  of  18-  Inches.  It  rested 
upon  hangers  secured  upon  the  beams.  Up- 
on the  sides  of  the  panel  were  also  hangers 
or  clips,  in  which  were  laid  putlogs,  spoken 
of  In  the  case  as  "putlocks"  or  "footlocks." 
across  the  panel,  upon  which  the  sheathing 
was  laid.  The  putlogs  were  five  in  number, 
and  the  sheathing  was  in  two  sections.  In 
one  section  the  boards  were  about  15  feet 
in  length,  and  were  met  by  the  boards  In 
the  adjoining  section,  having  a  length  of 
about  5  or  6  feet.  The  boards  of  the  two 
sections  were  made  so  as  to  meet  upon  the 
fourth  putlog.  It  is  assumed  that  this  put-> 
log,  by  reason  of  the  Junction  thereon  of 
the  two  sections  of  the  sheathing,  would  nat- 
urally be  subjected  to  the  greater  weigbt  or- 
straln  from  any  incumbrance  put  upon  it 
The  putlogs  were  out  of  3  by  4  inch  timber, 
13  feet  long;  and,  in  order  maklb  three  put- 
logs out  of  one  piece  of  timber,  the  third 
one  In  some  cases  had  to  be  cut  an  inch 
short.  To  snpply  this  deficiency  in  length, 
furring  strips  of  the  required  dimensions 
were  nailed  at  the  end  with  three  or  four- 
nails.  In  placing  the  putlogs  into  the  hang- 
ers or  clips,  it  wa^  found  that  one  out  of 
the  five  was  a  short  one  that  had  been 
pieced;  and  that  was  the  fourth  in  order, 
upon  which  the  two  sections  of  the  sheath- 
ing met  It  was  found  after  the  accident 
that  it  was  this  fourth  putlog  which  gave 
way  under  the  plaintiff's  weight,  and,  while 
the  putlog  proper  fell  below,  the  furring 
<4rip  had  split  off,  and  was  found  in  the 
hanger.  It  Is  contended  by  the  plaintiff  that 
the  master  was  negligent  in  furnishing  im- 
perfect and  defective  putlogs,  and  was  also 
negligent  in  employing  unskillful  workmen, 
in  the  persons  of  ordinary  laborers,  who 
were  attending  upon  the  carpenters,  to  lay 
them  down,  whereby  the  defective  putlog 
was  placed  in  such  a  position  as  to  cause  the 
accident  to  the  plaintiff,   which   otherwise - 
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would  not  hare  been  at  all  likely  to  occnr. 
And,  flrst,  as  to  the  alleged  negligence  of 
the  master  In  (nmishlng  some  putlogs  which 
were  pieced  at  the  end,  and  alleged  to  be 
thweby  rendered  defective.  The  putlogs 
were  being  made  by  some  of  the  carpenters 
at  work  on  the  Job.  They  had  cut  a  number 
of  them  an  Indi  short,  in  the  way  before 
stated,  piecing  them  at  the  end,  under  the 
direction  of  the  foreman;  and  then  the  pree- 
idoit  of  the  defendant  company  came  along 
and  stopped  the  cutting  of  any  more  short 
putlogs,  and  thereafter  the  practice  was 
abandoned.  The  short  putlogs  continued  to 
be  used,  but,  as  fast  as  the  concrete  flooring 
laid  upon  the  sheathing  was  set,  the  tem- 
porary construction  underneath  was  with- 
drawn, and  the  lumber  that  remained  fit 
was  used  again  In  other  centers,  so  that,  as 
the  case  shows,  there  were  plenty  of  putlogs 
for  use,  and  a  sufficient  number  at  all  times 
of  the  putlogs  that  were  not  pieced  to  select 
from,  without  using  the  Imperfect  ones. 
These  putlogs  were  selected  by  one  or  more 
of  the  carpenters,  of  whom  there  were  at 
least  six  at  work  at  the  time  of  the  accident, 
and  they  were  carried  by  the  laborers,  as 
were  the  boards  and  other  materials  used, 
and  placed  alongside  the  panel  for  which 
they  were  Intended.  Now,  regarding  the  put- 
log as  an  appliance  which  it  was  the  duty 
of  the  master  to  furnish,  that  would  be  rea- 
sonably safe  for  the  purpose  designed — a 
duty  that  could  not  be  delegated — still  it  ia 
well  settled  that,  where  the  master  has  fur- 
nished a  sufficiency  of  safe  appliances  to 
select  from,  the  master  is  not  liable  for  an 
Injury  to  an  employ^  arising  from  the  selec- 
tion by  a  co-serrant  of  an  imperfect  appU- 
ance  not  furnished  by  the  master  for  the 
purpose.  This  principle  was  laid  down  by 
this  court  in  Maber  t.  Thropp,  69  N.  J  Law, 
186,  35  AtL  1057,  and  in  Guggenheim  Smelt- 
ing Ckimpany  v.  Flanigan,  62  N.  J.  Law,  SM, 
41  Atl.  844,  42  AtL  145.  As  before  shown, 
the  corporation  had,  by  its  president,  plain- 
ly condemned  the  use  of  the  pieced  putlogs, 
by  directing  the  carpenters  in  charge  of  that 
work,  and  upon  whom  the  duty  of  selection 
rested,  to  stop  cutting  and  piecing  putlogs 
In  that  way. 

But  upon  another  principle  the  master  can- 
not be  held  to  be  negligent  because  there 
were  imperfect  putlogs  upon  the  premises 
that  might  be  brought  into  use.  This  was  an 
an>llance  which  the  carpenters  were  to  pre- 
pare, and  did  prepare,  out  of  materials  fur- 
nished by  the  master,  in  the  course  of  their 
general  work.  It  is  not  disputed  but  that 
the  material  furnished  for  the  putlogs  was  of 
the  proper  quality  and  was  sufficient  in  quan- 
tity..  It  therefore  follows,  upon  the  princi- 
ple already  stated,  that  any  'injury  to  a  co- 
employ6  by  reason  of  faulty  ..construction 
does  not  fall  upon  the  master.  Maber  t.  Mc- 
grath,  ubl  supra.  The  fact  that  they  acted 
under  the  direction  of  the  foreman  In  charge 
•f  tiM  men  in  doing  wfaat-th^  did  does  not 


afreet  the  question  of  liability.  The  foreman 
was,  under  the  drcnmstances,  K  fellow  serr- 
ant  with  the  other  employes  engaged  in  the 
common  employment 

The  rule  upon  this  subject  is  correctiy  laid 
down  by  the  Supreme  Court  in  O'Brien  t. 
American  Dredging  Company,  63  N.  J.  Law, 
291,  21  AtL  824.  The  dedsion  has  been  ap- 
proved by  this  court  in  Maher  t.  Thropp  and 
Olsen  T.  Nbcon,  ubl  supra.  This  rule  was  again 
very  fully  discussed  and  approved  by  the 
Court  of  Errors  and  Appeals  in  the  recent  case 
of  Knutter  v.  New  York  &  N.  J.  Tel.  Co.,  52 
Atl.  665,  68  L.  B.  A.  808.  But  perhaps  the 
better  and  more  complete  answer  to  the  al- 
leged ground  of  liability  on  the  part  of  the 
defendant  by  reason  of  Its  alleged  negligence 
In  connection  with  the  cutting,  making,  and 
use  of  the  Imperfect  putlog  may  be  found  In 
this:  That  it  plainly  appears  that  such  neg- 
ligence, if  any,  was  not  the  proximate  cause 
of  the  injury.  It  was  proven  by  one  of  the 
carpenters,  who  was  the  plaintitTs  witness, 
that  he  had  been  a  carpenter  for  60  years; 
that  he  was  employed  upon  this  work,  and, 
under  instructions  from  the  foreman,  be  cut 
and  prepared  putlogs,  and  was  so  engaged 
when  stopped  by  the  president;  that  they 
were  pieced  in  a  proper  way;  that  this  was 
often  done,  but  they  did  It  for  the  prevention 
of  lateral  motion,  not  for  bearing;  that  the 
bearing  of  the  short  putlog  would  be  one 
Inch,  without  the  furring  strip;  that  the 
pieces  were  nailed  on  with  eight-penny  nails; 
that  they  used  three  or  four  nails  in  each 
piece,  which  together  would  stand  a  strain  of 
eight  or  nine  hundred  pounds.  This  was  not 
contradicted,  and  there  was  no  evidence  tend- 
ing to  show  that  the  pieced  putlogs  were  not 
reasonably  safe  for  use  in  any  other  of  the 
places  designated  for  the  putlogs,  except  the 
fourth  place,  where  the  boards  of  the  two 
sections  of  the  sheathing  joined.  It  was  the 
Improper  placing  of  the  one  pieced  putlog  at 
the  point  where  there  would  be  the  greatest 
strain  In  the  whole  panel  that  was,  as  it 
seems  to  us,  the  proximate  cause  of  the  acci- 
dent 

This  being  the  situation,  the  only  question 
remaining  is,  was  the  faulty  arrangement  of 
the  putlogs  a  breach  of  any  duty  that  belong- 
ed to  the  master,  or  was  it  the  fault  of  a 
fellow  servant,-  or  of  the  plaintiff  hlmselff 
The  evidence  does  not  show  that  the  master 
was  present  or  participating  in  any  way  in 
flie  construction  and  sheathing  of  the  panels. 
Under  the  principles  already  stated,  he  had 
furnished  the  proper  and  necessary  materials 
for  this  work  that  was  in  charge  of  the  car- 
penters and  laborers  under  the  direction  of 
the  foreman.  He  owed  them  no  duty  there- 
after in  the  conduct  of  this  work.  The  only 
liability  that  could  attach  to  him  for  an  In- 
jury to  an  employ^  so  engaged  would  be 
where  it  arose  from  bis  failure  to  exerdae 
reasonable  care  in  the  employment  of  a  co- 
servant  whose  negligence  caused  the  injury. 
And  tliis  Is  the  chief;  If  not  the  only,  point 
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of  attack  hf  the  plaintiff  In  this  part  of  the 
case.  His  contention  1b  that  the  ordinary 
laborers  were  directed  or  permitted  to  not 
only  carry  the  putlogs  to  the  panel  In  ques- 
tion, but  to  lay  them  down  In  the  clips— a  du- 
ty which  belonged  to  the  carpenters,  and  for 
which  the  laborers  were  Incompetent;  that, 
if  they  had  known  how  to  do  their  work, 
and  had  been  properly  Instructed,  the  acci- 
dent, in  all  probability,  would  not  have  hap- 
pened. It  will  be  percelyed  that  It  Is  not 
claimed  that  tbe  master  employed  incompe- 
tent men,  having  regard  to  the  particular 
work  required  of  them,  but,  rather,  that  tbi 
ordinary  laborers,  employed  as  attendants  to 
wait  upon  the  carpenters,  were  ordered  to  do 
certain  acts  which  it  Is  alleged  they  were  not 
qualified  to  perform.  The  laying  down  of  the 
putlogs  was  only  the  work  of  a  helper,  whose 
duty  it  was  also  to  lay  down  the  boards  loose- 
ly upon  tbe  putlogs  preparatory  to  the  work 
of  the  carpenters,  whose  duty  it  was  to  ad- 
Just,  secure,  and  complete  the  structure,  for 
which  all  the  appliances  and  materials  had 
been  prepared  by  them.  As  before  stated.  It 
was  the  duty  fit  the  carpenters  to  select  the 
putlogs  to  be  carried  to  the  panel;  and  the 
case  shows  that  when  the  sides  of  the  panel 
were  In  place,  and  the  putlogs  and  sheathing 
boards  were  laid  down,  the  carpenters  pro- 
ceeded to  nail  the  sides  and  ends  together, 
and  to  arrange  the  putlogs  so  that  the  fourth 
should  be  in  place,  so  that  the  sheathing 
boards  would  properly  meet  upon  It  Tbe 
loose  boards  upon  both  sections  had  to  be 
adjusted,  made  tight,  and  nailed,  so  as  to 
prevent  any  leakage  of  the  concrete.  The 
case  shows,  and  it  Is  apparent  from  the  sit- 
uation, that.  In  performing  the  details  of  the 
'Work  thus  outlined,  the  carpenters  mnst  have 
seen  the  putlogs  and  the  clips  containing 
them.  And  It  was  clearly  their  duty  to  see 
that  the  putlogs  were  In  good  condition,  suit- 
able In  character,  and  properly  placed  to  give 
the  support  intended. 

But  even  conceding  that  the  conditions  of 
danger  which  precipitated  the  plaintUfs  bi- 
Jury  grew  out  of  negligence  of  the  co-servant 
as  tbe  result  of  his  Incompetency,  since  it 
plainly  appears  that  these  conditions  were 
known  to  the  platutifF,  or  should  have  been 
known  to  him,  by  the  exercise  of  ordinary 
care,  before  exposing  himself  to  the  danger 
complained  of,  and  yet  that  without  notice 
thereof  to  the  master,  or  seeking  in  any  way 
to  remedy  these  conditions,  he  continued  In 
the  employment  which  resulted  in  the  injury, 
be  must  be  held  to  have  assumed  the  risk,  as 
an  obvious  one,  and  cannot  recover.  The 
principle  Involved  In  the  proposition  Is  so 
well  established  that  the  citation  of  authori- 
ties will  lie  unnecessary. 

An  effort  has  been  made  by  tbe  plain- 
tiff to  escape  this  result  of  his  own  negli- 
gence and  that  of  his  co-servants  apoa  the 
ground  that  though  he  was  engaged  at  the 
time  of  his  Injury  In  doing  this  detail  work 
on  or  about  the  panel,  he  did  not  know  of 


the  pieced  putlogs,  and  had  no  knowledge  as 
to  who  were  employed  to  lay  down  tbe  putli^s 
—a  work  that  some  time  before  tbe  accident 
was  performed  by  tbe  carpenteta.  But  the 
rule  which  govern*  under  -  such  drcnmstan- 
ces  is  this:  That  servants  employed  by  or 
under  the  contnri  of  the  same  master.  In 
a  common  employment  obviously  exposing 
them  to  Injury  from  tbe  negligence  of  others 
so  employed  or  controlled,  although  engaged 
In  different  departments  of  tbe  common  busi- 
ness, are  fellow  servants,  who  assume  tbe 
risk  of  each  other's  negligence,  and  cannot 
have  recourse  to  the  master  for  any  Injury 
resulting  therefrom.  O'Brien  t.  American 
Dredging  Co.,  ubl  supra. 

We  think  the  plaintiff  failed  to  show  any 
actionable  negligence  of  the  defendant  as 
causing  the  injury  complained  of,  and  there- 
fore the  Judgment  of  nonsuit  most  be  affirm- 
ed, with  costs. 

(«t  N.  J.  It.  S94> 

In  re  JBESBY  CITY  PAPEE  CO. 

(Supreme  Court  of  New  Jersey.    June  24, 

190S.) 

C0RPORATI0NS-BLKCTI0N8-8BTTIMO    ASIDE 

1.  Where,  on  an  ai)pIlcation  to  set  aside  a 
corporate  election,  petitioners  claimed  that  the 
directors  had  rendered  themselves  ineligible  to 
re-election  by  the  refusal  to  produce  the  books 
containing  the  names  of  stockholders,  as  re- 
gnired  by  section  S3  of  the  corporation  act  (1*. 
L.  1896,  p.  288),  and  defendants  claimed  that 
the  demand  for  the  production  of  the  books,  if 
made  at  all,  was  not  made  until  after  the  elec- 
tion was  over,  the  only  course  open  was  to  or- 
der a  new  election  to  be  held. 

In  tbe  matter  of  tbe  electloa  of  directors 
of  the  Jersey  City  Paper  Company.  Applica- 
tion to  set  aside  the  election  granted. 

Argued  June  term,  1806,  before  Justices 
GARBISON,  GARBETSON,  and  SWATZE. 

Gilbert  Collins,  for  the  application.  Charles 
D  Thompson,  for  defendants. 

PBH  CURIAM.  This  Is  a  summary  pro- 
ceeding, brought  under  the  forty-second  sec- 
tion of  the  corporation  act  (P.  L.  1896.  p. 
291),  to  review  a  corporate  election  at  which 
the  then  existing  directors  were  declared  to 
be  re-elected.  Tbe  contention  of  the  petition- 
ers Is  that  the  directors  in  ofiSce  at  tbe  time 
the  election  was  held  rendered  themselves 
Ineligible  to  re-election  by  their  neglect  or 
refusal  to  produce  tbe  books  containing  tbe 
names  of  tbe  stockholders,  as  required  by  tbe 
thirty-third  section  of  the  act.  Tbe  claim  of 
the  petitioners  Is  that  prior  to  tbe  election 
they  regidred  such  production,  and  that  they 
at  no  time  waived  their  right  In  this  respect; 
while  the  defendants  Insist  that  such  de- 
mand, if  made  at  all,  was  made  after  tbe 
election  was  over,  and  that  the  conduct  of  the 
petitioners  amounted  to  a  waiver  of  the 
production  of  the  books.  Each  contention  1* 
supported  by  the  oaths  of  tbe  parties  Interest- 

T 1.  Sm  CorporaUen^  tsL  li,  Oukt  Dig.  i  tai. 


Digitized  by 


Google 


N.  J.) 


STOUT  V.  HUMPHBBY. 


281 


«d.  The  testlmofiy,  which  Is  thus  diamet- 
rically variant  upon  the  precise  point  at 
issae,  can  be  reconciled  only  by  the  condn- 
sion  that  the  petitioners  did  require  the  pro- 
dactlon  of  the  books,  but  that  the  defend- 
ants  did  not  understand  that  the  production 
of  tlie  books  was  Insisted  upon  nntll  after  the 
election  had  been  held.  Reaching  this  con- 
clusion, we  think  that  the  election  of  the 
defendants  cannot  stand,  because  of  their 
personal  ineligibility.  It  would,  however,  be 
manifestly  unfair  to  the  voting  stockholders 
to  declare  that  the  petitioners  had  been  elect- 
ed. Justice  can  be  done  only  by  order  that 
a  new  election  be  held.  This  is  the  order  of 
the  court 

(•  M.  J.  u  UH) 

STOUT  V.  HUMPHREY. 

(Omirt  of  flirrors  and  Appeals  of  New  Jersey. 
Jtme  IS,  190S.) 

STATCTB    OF    FRAtJDS-ADTHORITT    TO    BELL 
IJIND— HIQHT  TO  COUFBNSAXION. 

1.  The  tenth  section  of  the  statute  of  frauds, 
vMch  provides  that  no  broker  or  real  estate 
agent  selling  lands  on  account  of  tiie  owner 
shall  be  entitled  to  receive  any  commission  for 
snch  sale  onless  the  authority  for  selling  is  in 
writing  signed  by  the  owner  or  his  authorized 
ajrent,  is  aimed  at  and  applies  to  any  person 
who  acta  as  broker  or  real  estate  agent  iu  the 
reiy  transaction  oat  of  wliich  the  claim  for 
compensation  arises. 

2.  In  the  absence  of  a  written  contract  for  the 
rale  or  exchange  of  real  estate,  there  is  an  ab- 
tence  of  right  to  compensation  for  services;  and 
where  there  is  no  written  contract  a  subsequent 
express  promise  to  pay  is  without  consideration 
■Dd  void,  under  the  statute  of  frauds  (Oen.  St. 
^  1604,  {  10). 

(Syllabus  by  the  Conrtl 

Error  to  Circuit  Court,  Hunterdon  County. 

Action  by  Harry  L.  Stout  against  Lam- 
bert Humphrey.  Judgment  for  defendant, 
SBd  plalntifl  brings  error.    Affirmed. 

The  action  was  on  contract,  and  brought 
by  the  plaintlir,  an  attorney  at  law,  against 
tbe  defendant,  a  hotel  proprietor  in  Fleming- 
ton,  to  recover  the  sum  of  $1,175.  The  dec- 
Isntion  contained  the  common  counts  only, 
and  annexed  thereto  was  the  following  bill 
of  particulars: 

'The  following  Is  a  bill  of  particulars  of 
tbe  demand  whereupon  the  annexed  declara- 
tion is  founded:  For  legal  advice  and  serv- 
ices, traveling  expenses,  and  dlsborsementa 
done,  performed,  and  expended  by  plaintiff 
as  attorney  for  defendant  In  and  about  the 
sale  of  the  property  of  the  defendant  known 
SB  tbe  Union  Hotel,  situated  in  the  village  of 
Flemington,  in  tbe  county  of  Hunterdon,  and 
state  of  New  Jersey,  between  the  first  days 
of  May  and  August,  A.  D.  1889..  .$1,200  00 

Or. 
Aagnst,  1899,  by  cash  paid  on  ac- 
count         25  00 


Balance  due $1,175  00" 

1 1.  8«s  Brokers,  vdL  8.  Cent  Dig.  H  44,  71. 


It  appears  from  the  testimony  at  the  trial 
that  some  time  in  the  month  of  March,  1869, 
the  plalntifl  had  a  conversation  with  the 
defendant,  in  which  conversation  the  de- 
fendant said  that  he  desired  to  sell  his  hotel 
property,  and  the  plalntifl  teatlfled  that  "Mr. 
Humphrey,  in  the  conversation  In  reference 
to  the  disposition  of  his  property,  wanted  to 
know  what  would  be  the  best  thing  to  do 
in  order  to  dispose  of  the  property;  and  he 
talked  about  the  price;  what  he  wanted  for 
it;  what  the  recdpta  were  per  day;  the 
manner  in  which  the  hotel  was  being  run; 
that  his  wife  was  down  to  his  residence,  and 
WHS  unable  to  get  to  the  hotel,  and  he  had 
to  devote  part  of  his  time  there,  and  had  to 
look  after  the  entire  management  and  control 
of  the  hotel;  and  I  said  to  him  the  property 
had  better  be  advertised  in  the  New  York 
papers;  that  I  knew  of  no  one  In  the  mar- 
ket here,  and  I  advised  him  to  advertise  in 
the  New  York  papers;  and  he  said,  'Will 
yon  advertise  that  property  for  sale  and  look 
after  the  correspondence?'  and  I  told  him  it 
would  be  considerable  work;  and  he  said, 
'How  much  will  yon  charge?*  and  I  said.  If 
yon  get  $45,000  for  tlils  hotel  It  Is  a  big  price, 
and  I  may  have  to  go  away  some,  and  there 
is  considerable  work  attached  to  it,  and  you 
ought  to  give  me  $1,500.'  He  said.  That  Is 
too  much.'  He  said,  'If  you  will  keep  me 
straight  in  this  transaction,  and  I  sell  the 
property,  I  will  give  you  $1,000  and  the  lot 
on  Elwood  avenue.'  I  says,  'Under  the  cir- 
cumstances, I  will  undertake  it;'  and  he  said, 
■Understand,  if  1  don't  sell  it  you  don't  get 
anything.'"  The  plalntifl  then  detailed  the 
services  performed  by  him.  It  then  appeared 
that  In  August  following  the  defendant  sold 
the  property.  Subsequently  the  plaintiff  had 
a  conversation  with  the  defendant,  after  he 
had  given  possession  of  the  property  to  tbe 
purchaser,  in  which  the  defendant  said  that 
the  deal  was  changed  a  little,  and  that  the 
purchaser  was  to  take  three  years  to  pay  for 
It,  and  that  he  had  not  received  much  money. 
Then,  to  quote  the  testimony  of  the  plaintiff: 
"  'Now,'  be  says,  to  pay  you  now  would  be 
giving  you  a  good  deal  of  money.'  He  says, 
■Mr.  Chamberlain  might  not  make  a  success 
of  the  business;  he  may  die;  then  I  would 
be  that  much  money  out;'  but  he  says,  'I 
will  give  you  some  on  account'  Then  he 
says,  'When  Chamberlain  takes  his  deed  I 
will  pay  you  the  balance;'  •  •  •  and  he 
then  gave  me  $26.00  on  account;  and  I  said, 
'Give  me  a  paper  to  show  the  balance  due 
me;'  and  he  said,  "My  word  is  as  good  as  my 
bond;'  and  I  says,  'All  right,  Mr.  Humphrey;' 
and  he  said,  'I  will  pay  you  when  Tie  takes 
the  deed.'"  After  the  delivery  of  the  deed 
the  plaintiff  demanded  of  the  defendant  the 
balance  he  claimed  to  be  due  in  cash  and  the 
traiisfer  of  the  lot,  when  the  defendant  re- 
fused to  pay  him  anything.  At  the  close  of 
ttie  plaintiff's  case,  Pitney,  J.,  directed  a  non- 
snlt  on  the  ground  that  the  contract  sued  on 
was  void  BO  far  as  it  related  to  services  ren- 
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dered  by  the  plaintiff  as  a  real  estate  broker, 
because  the  contract  was  not  in  writing,  and 
80  was  in  violation  of  section  10  of  the  stat- 
ute of  frauds  and  perjuries. 

Willard  C.  Parlcer  and  H.  B.  Herr,  for 
plaintiff  in  error.  George  H.  Large,  for  de- 
fendant in  error. 

VROOM,  J.  (after  stating  the  facts).  The 
plaintiff  in  error  relies  upon  the  following 
assignments  of  error:  (1)  That  the  said  jua- 
.  tice  before  whom  the  said  cause  was  tried 
nonsuited  the  plaintiff  on  the  ground  that 
under  section  10  of  an  act  entitled  "An  act 
for  the  prevention  of  frauds  and  perjuries," 
approved  March  27,  1874  (Revision,  p.  446), 
the  action  of  the  plaintiff  could  not  be  sustain- 
ed, and  therein  erred  in  law;  (2)  that  the 
said  justice  sustained  the  motion  of  nonsuit 
made  by  the  defendant,  when  the  judgment 
should  have  been  to  overrule  said  motion, 
and  to  give  judgment  thereon  in  favor  of  the 
plaintiff,  and  therein  erred  in  law. 

The  tenth  section  of  the  statute  of  frauds 
and  perjuries  first  became  a  part  of  our  stat- 
ute law  in  1873,  and  the  &ct  then  passed  was 
entitled  "An  act  to  regulate  the  commissions 
of  brokers  and  real  estate  agents  in  the  sale 
of  land,"  and  as  passed  was  in  the  following 
words:  "That  no  broker  or  real  estate  agent, 
selling  land  on  account  of  the  owner,  shall 
be  entitled  to  receive  any  commission  for 
the  sale  or  exchange  of  any  real  estate,  ex- 
cept the  authority  for  selling  is  in  writing 
and  signed  by  the  owner  or  bis  authorized 
agent,  and  the  rate  of  commission  on  the 
dollar  shall  have  been  stated  in  such  au- 
thority." P.  L.  1873,  p.  50.  In  1874  that 
act  was  Included  in  the  statute  "for  the  pre- 
vention of  frauas  and  perjuries,"  in  the  Re- 
vision of  that  year  (Revision,  p.  446),  con- 
stituting section  10  of  that  act,  and  is  sub- 
stantially identical  with  the  statute  above 
quoted. 

The  meaning  of  this  section.  In  so  far  as  it 
prescribes  that  there  must  l>e  a  written  au- 
thority to  entitle  the  broker  or  real  estate 
agent  to  commissions  upon  the  sale  or  ex- 
change of  property  and  the  object  of  such  re- 
quirement, is  too  plain  for  contention;  the 
question  raised  is  as  to  whom  do  the  pro- 
visions of  the  act  apply.  The  Insistment  of 
the  plaintiff  in  error  is  that  this  section  Is 
expressly  confined  to  real  estate  agents  or 
brokers,  and  to  contracts  authorizing  them  to 
dispose  of  lands  of  owners,  and  that  an  at- 
torney at  law,  not  carrying  on  commonly  a 
real  estate  business,  and  who  is  employed,  in 
part,  at  least,  by  reason  of  his  being  such 
attorney,  to  render  legal  services  in  and 
about  the  sale  of  real  property,  is  not  wltliln 
the  meaning  of  this  section. 

The  learned  trial  judge,  we  think,  tersely 
and  correctly  Interpreted  this  section  of  the 
statute  when  he  said:  "But  as  I  read  the 
statute,  both  In  its  letter  and  manifest  pol- 
icy, it  is  aimed  at  any  person  who  acts  as 


broker  or  real  estate  agen&  in  the  very  trans- 
action in  question  out  of  which  the  claim  to 
compensation  arises.  It  would  be  a  very 
narrow  construction  of  the  statute  to  say  that 
It  applied  only  to  lUm  who  ostensibly  and 
usually  carried  on  the  business  of  brokerage, 
or  a  real  estate  business  so-called." 

A  "broker"  is  defined  to  be  "a  middleman 
or  agent,  who,  for  a  commission  or  rate  per 
cent,  on  the  value  of  the  transaction,  negoti- 
ates for  others  the  purchase  or  sale  of  stocks, 
bonds,  commodities,  or  property  of  any  kind, 
or  who  attends  to  the  doing  of  something  for 
another."  Century  Dictionary.  It  is  a  well- 
known  fact  that  the  business  of  a  broker 
and  that  of  a  real  estate  agent  is  often  car- 
ried on  by  many  who  never  hold  themselves 
out  or  advertise  as  such,  and  under  the  name 
of  Insurance  agents.  Justices  of  tiie  peace, 
and  even  attorneys,  are  constantly  "engaged 
In  selling  or  exchanging  land  for  or  on  ac- 
count of  the  owner,"  and  to  give  a  construc- 
tion to  this  statute  which  would  except  them 
from  its  provisions  would  be  a  clear  violation 
of  the  policy  which  caused  its  enactment 

It  was  contended  on  the  part  of  the  plain- 
tiff in  error  that  an  attorney  does  not  cease 
to  be  such  because  his  employment  requires 
services  not  strictly  professional  together 
with  other  services  which  are  professional, 
and  the  case  of  National  Savings  Bank  v. 
Ward,  100  TJ.  S.  195,  25  L.  Ed.  621,  was 
cited  as  authority  for  this  proposition.  I  do 
not  understand  that  this  was  Involved  in  the 
decision  of  that  case.  What  was  there  de- 
cided was  that  in  an  action  against  an  at- 
torney for  negligence  proof  of  employment 
and  the  want  of  reasonable  care  and  skill  in 
the  performance  of  the  stipulated  services 
are  prerequisites  to  the  maintenance  of  the 
action,  and  that  these  matters  must  be  al- 
leged and  proved.  But  conceding  that  the 
attorney  does  not  cease  to  be  such  when  bis 
employment  is  a  service  not  strictly  profes- 
sional, and,  as  in  this  case,  was  that  of  a 
broker  or  real  estate  agent,  the  mere  fact 
that  he  is  an  attorney  will  not  relieve  him 
from  the  provisions  of  the  statute  -frhich  re- 
quire the  written  authority  of  the  owner  for 
the  sale  or  exchange  of  land  before  he  will 
be  entitled  to  any  commissions  for  such  sale 
or  exchange. 

Again,  the  plaintiff  contends  that  the  de- 
fendant In  this  case  did  not  give  his  attorney 
any  power  or  authority  to  sell  his  property; 
that  his  only  employment  was  to  aid  him 
In  making  a  sale  of  the  property.  The  effect 
of  this  would  be  to  limit  the  operation  of  the 
section  to  those  who  have  the  authority  to 
sell  the  property,  and  bind  the  defendant 
by  the  contract  That  would  be,  Indeed,  but 
a  narrow  construction  of  the  terms  "selling 
or  exchanging,"  and  exclude  all  who  negoti- 
ate sales,  seek  purchasers,  and  secure  them, 
as  is  customary  with  real  estate  agents  and 
brokers,  and  for  which  services  commissions 
are  always  charged  and  allowed.  I  concur 
with  the  views  of  the  trial  Judge  that  "a 
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constmctlon  which  would  take  out  of  the 
statute  all  persona  who  are  empowered  to 
sell,  in  the  sense  ot  carrying  the  sale  Into 
effect,  would  defeat  the  purpose  of  the  stat- 
ute." 

Bnt  the  plalntlfl  Insists  that,  conceding 
that  the  contract  is  within  the  statute,  the 
defeiidant  has  waived  any  beneflts  by  a  sub- 
sequent promise  to  pay,  made  verbally  to  the 
plaintiff,  and  detailed  In  the  statement  pre- 
fixed to  this  opinion.  He  further  Insists  that 
th«eby  the  defendant  acknowledged  his  li- 
ability, agreed  to  pay  the  commissions  de- 
manded, and  that  contract  renders  bim  liable 
in  this  action.  The  dlfBculty  with  this  con- 
tention is  that  the  subsequent  promise  to  pay 
for  the  services  is  eutlrely  without  considera- 
tion, and  therefore  void.  The  tenth  section 
of  the  statute  of  frauds  does  not  merely  say 
that  "no  action  shall  be  maintained,"  but 
that  "no  broker  or  real  estate  agent  selling 
or  exchanging  land  for  or  on  account  of  the 
owner,  shall  be  entitled  to  any  commission 
for  the  sale  or  exchange  of  any  real  estate, 
unless  the  authority  for  selling  or  exchang- 
ing such  land  is  In  writing  signed  by  the 
owner,"  etc.  It  therefore  follows,  as  correct- 
ly held  by  the  trial  Judge,  "the  statute  de- 
clared a  public  policy,  viz.,  in  the  absence 
of  written  contract  there  shall  be  an  absence 
of  right  to  compensation  for  services;  and 
so,  where  there  Is  no  written  contract,  a  sub- 
se«iuent  express  promise  to  pay  for  the  serv- 
ices is  entirely  devoid  of  consideration." 

This  principle  was  fully  considered  in  the 
early  case  of  Loyd  v.  Lee,  1  Str.  94.  There 
"a  married  woman  gave  a  promissory  note 
as  a  feme  sole,  and  after  her  husband's 
death,  in  consideration  of  forbearance,  prom- 
ised to  pay  it;  and  in  an  action  against  her 
it  was  insisted  that,  though  she  being  under 
coverture  at  the  time  of  giving  the  note.  It 
was  voidable  for  that  reason,  yet  by  her 
suboequent  promise,  when  she  was  of  ability 
to  make  a  promise,  she  had  made  herself  li- 
able, and  the  forbearance  was  a  new  con- 
sideration." But  the  Ohlef  Justice  (Hard- 
wlcke)  held  the  contrary,  and  that  "the  note 
was  not  barely  voidable,  but  absolutely  void; 
and  forbearance,  where  originally  there  was 
no  cause  of  action,  is  no  consideration  to 
raise  an  assumpsit." 

And  again.  In  the  later  case  of  Oockshot  v. 
Bennett,  2  T.  R.  763,  where  it  was  held  that 
"if  all  the  creditors  of  an  Insolvent  consent 
to  accept  a  composition  for  their  respective 
demands  upon  an  assignment  of  his  effects 
by  a  deed  of  trust  to  which  they  are  all  par- 
ties, and  one  of  them,  before  be  executes, 
obtains  from  the  insolvenf  a  promissory  note 
for  the  residue  of  his  demand  by  refusing  to 
execute  till  such  note  be  made,  the  note  is 
void  in  law  as  a  fraud  on  the  rest  of  the 
creditors,  and  a  subsequent  promise  to  pay 
it  is  a  promise  without  consideration,  which 
will  not  maintain  an  action." 

In  commenting  on  these  cases  the  author 
of  the  well-known  and  elaborate  note  to  Wen- 


nan  T.  Adney,  8  B.  &  P.  247,  says:  "^t  is 
clear  that  if  a  contract  between  two  iwrtles 
be  void,  and  not  merely  voidable,  no  subse- 
quent express  promise  will  operate  to  charge 
the  party  promising,  even  though  he  has 
derived  the  benefit  of  the  contract  Yet  ac- 
cording to  the  commonly  received  notion  re- 
specting moral  obligations,  and  the  force  at- 
tributed to  a  subsequent  express  promise, 
such  a  person  ought  to  pay.  An  express 
promise,  therefore,  as  it  should  seem,  can 
only  revive  a  precedent  good  consideration, 
which  might  have  been  enforced  at  law 
through  the  medium  of  an  implied  promise, 
had  it  not  been  suspended  by  some  positive 
rule  of  law,  but  can  give  no  original  right 
of  action  if  the  obligation  on  which  It  Is 
founded  never  could  have  been  enforced  at 
law,  though  not  barred  by  any  legal  maxim 
or  statute  provision." 

In  the  case  of  Beaumont  v.  Reeve,  8  Q.  B. 
483,  the  rule  Is  thus  stated,  and  It  Is  quoted 
by  Mr.  Chltty  in  the  text  of  his  work  on 
Contracts  (volume  1,  p.  54),  "that  an  express 
promise  cannot  be  Bupi>orted  by  a  consider- 
ation from  which  the  law  would  not  imply  a 
promise,  except  where  the  express  promise 
does  away  with  a  legal  suspension  or  bar  of  a 
right  of  action  which,  but  for  such  suspen- 
sion or  bar,  would  be  valid." 

In  Freeman  v.  Robinson,  88  N.  J.  Law, 
383,  20  Am.  Rep.  399,  Mr.  Justice  Depue, 
after  a  learned  discussion  of  the  question, 
says  "that  the  principle  enunciated  in  the 
note  above  cited  to  Wennall  v.  Adney,  and 
adopted  by  the  Judges  of  the  Queen's  Bench 
in  Beaumont  v.  Reeve,  supra,  may  now  be 
considered  as  the  settled  law  in  the  English 
.  courts,"  and  "that  it  has  also  been  approved 
and  made  the  basis  of  Judicial  decision  quite 
generally  In  the  courts  of  this  country"— cit- 
ing cases. 

The  exceptions  to  the  rule  are  only  these 
where  there  was  originally  a  consideration  of 
benefit  to  the  promisor  from  which  a  promise 
would  have  been  implied  capable  of  legal  en- 
forcement, if  some  statutory  provision  or 
positive  rule  of  law  had  not  debarred  the 
party  from  legal  remedy,  and  under  these  are 
promises  to  pay  debts  the  recovery  of  which 
is  barred  by  the  statute  of  limitations;  a 
promise  by  a  man  after  he  becomes  of  age 
to  pay  a  Just  debt  contracted  during  minority, 
but  not  for  necessaries;  a  promise  by  a  bank- 
rupt after  his  certificate  to  pay  his  debts  in 
full;  and  a  promise  to  perform  a  secret  trust, 
or  a  trust  void  for  want  of  writing  under 
the  statute  of  frauds.  Freeman  v.  Robinson, 
supra.  The  contract  here  sued  upon,  there- 
fore, having  been  In  contravention  of  the 
statute,  was  not  voidable,  but  void;  no  sub- 
sequent promise  could  operate  to  change  the 
party  promising  therewith. 

The  case  of  Griffith  v.  Daly,  56  N.  J.  Law, 
466,  29  Atl.  169,  is  reUed  upon  by  the  plain- 
tiff as  an  Interpretation  of  this  statute  ad- 
versely to  the  views  above  expressed;  but 
the  opinion  of  Mr.  Justice  Dixon  distinctly 
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states  that  tbe  plaintiff  "did  not  sue  to  re- 
cover a  commission  for  tbe  sale  or  exchange 
of  any  real  estate,  nor  was  the  defendant's 
agreement,  on  wliich  the  suit  rested,  one  to 
pay  him  for  such  services."  This  being  tbe 
ease,  and  the  present  suit  being  admittedly 
brought  for  services  "in  and  about  the  sale 
of  the  property  of  the  defendant,"  It  Is  diffi- 
cult to  perceive  the  pertinency  of  the  Insist- 
ment  that  the  decision  in  this  case  should  be 
considered  as  an  interpretation  of  this  statute. 

The  plaintiff  further  insists  that  he  was 
entitled  to  immediate  payment  for  his  serv- 
ices BO  far  as  the  sale  of  the  personal  prop- 
erty was  concerned  and  for  legal  services. 
The  trial  Judge  properly  held  that  so  far  as 
those  services,  they  being  of  a  character  not 
obnoxious  to  the  statute  of  frauds,  were  Join- 
ed together  In  an  indivisible  contract  with 
services  that  were  obnoxious  to  the  statute, 
the  whole  contract  would  be  void;  that  there 
could  be  no  recovery  under  the  bill  of  par- 
ticulars in  the  case,  for  tbe  bill  of  partlcn- 
lars  Is  inconsistent  with  a  recovery  on  a 
quantum  meruit.  The  bill  of  particulars  be- 
ing based  on  the  contract,  In  the  absence  of 
an  amendment  there  could  be  no  recovery. 
The  plaintiff  declined  to  ask  for  an  amend- 
ment ', 

There  was  no  error  In  tbe  ruling  of  the 
trial  Judge,  and  the  plaintiff  was  properly 
nonsuited.  The  Judgment  below  should  be 
affirmed. 


(68  N.  J.  a.  776} 

McMtlliLlN  ▼.  DOTJGHTT. 

(Oonrt  of  Chancery  of  New  Jersey.    Jane  23, 
1903.) 

COSTS— ATTORNBT'S  FBllS— BQtnTT  CASES— 
STATUTES— CONSTITUTIONAL  LAW- 
EQUAL  PROTECTION  OF  LAWS. 

1.  Chancery  Act  1902,  §  91  (P.  L.  p.  540), 
authorizing  an  allowance  of  counsel  fees  to  com- 
plainants in  equity  cases  to  be  included  in  the 
taxed  costs,  ia  not  unconstitutional  as  denying 
equal  protection  of  laws,  in  that  no  such  al- 
lowance is  authorized  to  successful  defendnnts. 

2.  Such  aet  is  not  invalid  as  a  local  or  special 
law  granting  an  exclusive  benefit  to  an  indi- 
vidual. 

Action  by  Mary  B.  McMullin  against  Sarah 
U.  Doughty.  On  application  for  decree. 
Gcanted. 

J.  D.  McMulUn,  for  the  motion.  H.  A. 
Drake,  opposed. 

MAGIK,  Ch.  Vice  Chancellor  Grey,  to 
whom  this  case  was  referred,  has  advised  a  de- 
cree therein,  containing  a  blank  space  for  the 
amount  of  an  allowance  to  complainant  of  a 
counsel  fee  to  be  Included  in  the  taxed  costs, 
and  has  reported  to  me  that  $400  Is  a  rea- 
sonable sum  to  be  allowed.  This  course  has 
been  pursued  by  him  under  suggestions  made 
^aJ  me  to  all  the  vice  chancellors  as  to  the 
practice  under  tbe  provisions  of  section  91 
of  the  chancery  act  of  1902.  By  the  terms 
of  that  section,  I  have  concluded  that  tbe 


Legislature  has  Intended  to  confer  on  the- 
Chancellor  discretionary  power  to  make  cer- 
tain allowances,  to  be  Included  in  the  com- 
plainant's taxed  costs,  and  that  It  ia  my  dnty- 
to  consider  the  application  for  the  exercise 
of  that  power.  In  respect  to  causes  beard 
by  vice  chancellors,  I  think  the  appllcatloii 
should  be  primarily  made  to  the  vice  chan- 
cellor, and  that  he  should  r^ort  whether 
any  allowance  should  be  made,  and  what 
would  be  a  reasonable  sum  to  allow.  In  or- 
der to  preserve  unifonnlty  in  the  exorclae  of 
such  discretion  as  is  conferred  on  the  Chan- 
cellor, the  parties  will  be  heard  by  me.  If 
desired,  in  respect  to  the  allowance  r^orted. 
I^  this  case  the  parties  have  been  heard, 
and  defendant's  connsial  objects  to  any  al- 
lowance. 

The  objection  Is  first  put  on  tbe  ground 
that  the  legislation  in  question  is  obnoxioos 
to  constitutional  restrictions,  either  that  of 
the  Constitution  of  the  United  States  for- 
bidding any  state  to  deny  to  any  person  tn 
Its  Jurisdiction  the  eqnal  protection  of  the 
laws,  or  that  of  our  Constitution  forbidding 
any  general  law  to  include  any  provlBion  of 
a  private,  special,  or  local  character,  or  that 
forbidding  the  passage  of  any  private,  local, 
or  special  law  granting  to  any  individual 
any  exclusive  benefit  His  contention  Is 
that,  by  section  91,  a  benefit  Is  conferred  on 
successful  complainants  in  chancery  suits 
which  is  not  conferred  upon  successful  de- 
fendants. He  supports  hla  contention  by 
numerous  cases  In  the  state  and  federal 
courts  in  which  legislation  conferring  power 
to  award  allowances  to  parties  In  actions 
against  certain  coiporatlons,  such  as  rail- 
road companies,  or  In  actions  against  such 
corporations  for  certain  tortious  acts,  have 
been  pronounced  invalid.  But  the  legislation 
under  consideration  is  capable  of  being  dis- 
tinguished from  that  dealt  with  In  the  cases 
cited.  It  affects  a  whole  class  of  litigants, 
viz..  complainants.  It  does  not  distinguish 
among  them  by  reason  of  the  nature  of  the 
action  or  the  character  or  conduct  of  tbe 
defeudants.  Why  defendants  who  might  be 
successful  in  equitable  suits  are  not  In- 
cluded In  the  benefit  of  this  legislation  can- 
not be  considered.  If  complainants  in  such 
suits  form  a  proper  class  for  such  legisla- 
tion. That  they  are  improperly  classified  by 
this  act  does  not  seem  to  me  to  be  so  clear 
that  a  court  of  primary  Jurisdiction  would  be 
Justified  in  pronouncing  the  legislation  for 
their  benefit  wholly  invalid. 

It  Is  further  contended  that  the  circum- 
stances do  not  warrant  the  allowance  recom- 
mended. My  examination  of  the  case,  and 
my ,  consideration  of  the  reasons  given  by 
Vice  Chancellor  Grey,  satisfy  me  that  the  dis- 
cretionary power  conferred  on  the  Chancel- 
lor should  be  exercised,  and  that  the  amount 
allowed  Is  not  excessive. 

The  blank  In  the  advised  decree  will  be  fill- 
ed with  the  sum  reported,  and  the  decree 
signed. 
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ce  N.  jr.  B.  iT«) 

SFENGLBB  t.  BPBNGLBB  et  aL 

(Conrt  of  Ghancerjr  of  New  Jersey.    Jnne  23, 

1808.) 

INSURANCB  —  BENEIIT  .  SOCIBTIBS  —  OBBTIFI- 
GATES— BSNEIUCIARIES  —  CHANGB  —  VESTED 
RIGHTS  —  PAYMENT  OF  PREMIUMS  —  RBOOV- 
Bar— NEW  CERTIFICATES— ISSUANCE. 

1.  A  benefit  certificate  provided  that  a  cer- 
tain lodge  agreed  to  pay  complainant  a  certain 
sum,  in  accordance  with  Its  laws,  on  the  mem- 
ber's death,  provided  the  certificate  should  not 
bare  been  sorreudered  by  the  member  or  can- 
celed  at  hia  request  and  another  certificate  is- 
sued. The  order's  constitution  declared  that,  if 
a  benefit  certificate  of  a  member  be  lost  or  be- 
yond his  control,  the  member  might  surrender 
all  claim  thereto,  and  direct  that  a  new  certif- 
icate be  issued  to  him,  payable  to  the  same  or 
some  other  beneficiary,  and  that  the  issuance 
of  snch  new  certificate  should  cancel  all  pre- 
vious certificates.  Beld,  that  complainant,  by 
reason  of  being  named  as  beneficiary  in  such 
certificate,  acquired  no  Tested  rights  which  i 
would  preclude  the  member  from  changing  the  | 
beneficiary.  i 

2.  Where  a  member  of  a  mntoal  boiefit  so-  ( 
ciety  was  entitled  to  change  the  beneficial  in  | 
his  certificate,  at  his  election,  the  fact  that  he 
gare  his  original  certificate  to  complainant,  to 
whom  it  was  payable,  and  told  her  that  she 
could  keep  it  up  if  she  chose,  that  he  had  no 
more  money  to  pay  on  the  same,  and  that  she 
thereafter  paid  the  premiums  as  they  matured, 
did  not  prevent  such  member  from  thereafter 
ohnngiiig  the  beneficiary,  and  taking  oat  a  new 
certificate. 

3.  Complainant,  having  voluntarily  paid  sach 
premiums  with  knowledge  that  the  certificate 
authorised  the  member  to  change  the  benefici- 
ary at  will,  was  not  entitled  to  recover  them  on 
the  happening  of  such  event. 

4.  Where  the  constitution  of  a  benefit  society 
provided  that,  if  the  benefit  certificate  of  a 
member  be  lost  or  beyond  his  control,  he  might 
obtain  a  new  certificate  payable  to  the  same  or 
another  beneficiary,  the  fact  that  a  member 
who  seven  years  before  had  given  a  certificate 
to  bis  wife,  to  whom  M  was  payable,  on  d»> 
siiing  to  obtain  another  payable  to  a  different 
beneficiary,  stated  that  it  was  lost,  did  not  in- 
validate a  subsequent  certificate  issued,  snch 
certificate  being  properly  issuable,  on  the  ground 
that  Ote  old  certificate  was  beyond  the  mem- 
ber's control. 

Action  by  Anna  Spengler  against  Oharles 
Spengler  and  others  to  set  aside  a  benefit 
certificate.    Bill  dismissed. 

Mr.  Bupprecht  and  Mr.  Anderson,  for  com- 
plainant   Mr.  Osborne,  for  defendants. 

STEVENS,  V.  O.  Contrary  to  my  first  Im- 
pressions, based  upon  an  erroneous  Idea  that 
nnder  the  benefit  certtflcate  issued  August  13, 
1894,  there  had  been  acquired  a  vested  right 
such  as  was  beld  to  exist  In  Locomotive  As- 
sociation V.  Wlntersteln,  68  N.  J.  Bq.  189, 
44  AtL  199,  and  such  as  may  arise  nnder  an 
ordinary  life  Insurance  policy  (Brown  v.  Mur- 
ray, 54  N.  J.  Eq.  094,  85  Atl.  748),  I  have 
come  to  the  conclusion  that  that  certificate 
has  been  annulled,  and  that  the  certificate 
Issued  November  15,  1901,  payable  jointly  to 
complainant  and  the  three  children  of  Adolph 
Spengler,  is  the  one  now  in  force.  The  ad- 
jndicated  cases  In  tbls  state  appear  to  me 

IX.  8m  InauraDoa,  voL  tS,  Cent.  DIs.  {  U48. 


to  show  this  beyond  question.  In  Golden 
Star  Fraternity  t.  Martin,  69  N.  J.  Law,  207, 
35  Atl.  908,  it  Is  said  by  the  Court  of  Errors: 
"The  beneficiary  may  be  changed  by  the 
mere  will  of  the  member  and  without  the 
be^eflclary'B  consent  In  such  case  the  right 
of  the  beneficiary  is  not  property,  but  a  mere 
possibility  or  expectancy,  dependent  on  the 
will  of  the  member  to  whom  the  certificate  is 
Issued.  For  this  reason  the  beneficiary's  in- 
terest In  the  certificate  and  contract  evi- 
denced thereby  differs  totally  from  the  In- 
t^est  of  a  beneficiary  named  In  an  ordinary 
life  Insurance  policy  containing  no  provision 
for  the  designation  of  a  new  beneficiary," 

The  contract  contained  In  the  certificate 
upon  which  complainant  bases  her  claim 
reads  as  follows:  "And  said  Supreme  Lodge 
hereby  agrees  to  pay  •  •  •  [to  complain- 
ant] the  sum  of  $1,000  In  accordance  with 
and  under  the  laws  governing  this  order, 
upon  satisfactory  evidence  by  the  benefi- 
darles  of  the  death  of  said  member,  and 
*  *  *  upon  the  surrender  of  this  certifi- 
cate; provided,  that  this  certificate  shall  not 
have  been  surrendered  by  said  member  or 
canceled  at  his  request,  and  another  certifi- 
cate Issued  in  accordance  with  the  laws  of 
the  order." 

The  second  section  of  article  9  of  the  con- 
stitution of  the  order  provides  that,  "if  the 
benefit  certificate  of  a  member  be  lost  or 
beyond  his  control,  the  member  may  In  writ- 
ing surrender  all  claim  thereto,  and  direct 
that  a  new  certificate  be  issued  to  him,  pay- 
able to  the  same  or  other  beneficiary,  in  ac- 
cordance with  the  laws  of  this  order.  •  •  • 
The  Issuing  of  such  new  benefit  certificate 
shall  cancel  and  render  null  and  void  any 
and  all  previous  certificates  Issued  to  such 
member." 

Adolph  Spengler,  shortly  before  his  death, 
made  afSdavlt  of  the  loss  of  the  certificate 
issued  In  1894,  and  complied  with  the  other 
regulations  of  the  constitution.  Thereupon 
the  lodge  Issued  the  new  certificate  attacked 
by  the  complainant's  bUL 

It  must  be  conceded  that,  as  between  the 
new  beneficiaries  and  the  company,  the  legal 
right  of  recovery  is  complete.  It  la  said, 
however,  that  as  between  them  and  the  com- 
plainant the  case  is  different;  that  the  prior 
certificate  was  given  to  complainant  by  her 
husband  In  the  year  1894,  shortly  after  her 
marriage,  and  that  ujion  the  strength  of  that 
gift  she  paid  the  premiums  up  to  the  time 
of  her  husband's  death.  The  testimony  of 
complainant's  daughter  is  that  in  August, 
1894,  her  stepfather  handed  the  certificate  to 
her  mother,  and  said:  "Anna,  I  make  you  a 
present  of  this  paper;  It  Is  yours;  do  with 
It  what  you  please;  I  have  no  money  to 
keep  It  up,  so  you  pay  It  If  you  choose." 
The  proof  is  that  this  certificate  had  Itself 
been  substituted  for  a  prior  certificate  on 
which  Adolph  had  paid  the  premiums  from 
the  year  1S82.    Now,  If  the  certificate  assert- 
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«d  to  have  been  given  to  the  complainant 
was  in  terms  payable  to  her,  Its  mere  deliv- 
ery  did  not  change  the  right.  In  Landrnm  v. 
Knowles,  22  N.  J.  Eq.  594,  Chief  Justice 
Beasley,  speaking  of  an  ordinary  life  insur- 
ance policy,  says:  "The  Interest  In  this  poli- 
cy was  effectually  transferred  to  these  appel- 
lants, for  by  its  very  terms  it  is  made  pay- 
able to  them,  and  It' is  difficult  to  perceive 
what  ceremony  or  fact  Is  wanting  to  the  per- 
fection of  the  gift  to  them."  So  here,  the 
certificate  being  made  payable  to  complain- 
ant, her  custody  of  the  paper'  was  not  Im- 
proper while  she  continued  to  be  the  sole 
beneficiary.  The  delivery  to  her  was  In  ac- 
cord with  her  expectancy.  But  what  did  she 
get  by  the  so-called  gift?  Evidently  the  con- 
tract as  It  was  embodied  In  the  paper  itself— 
"the  expectancy  dependent  on  the  will  of  the 
member."  But  there  is  this  obvious  distinc- 
tion to  be  kept  In  mind:  As  between  the 
member  and  the  lodge,  the  contract  embod- 
ied in  the  certificate  continues  to  be  the  con- 
tract until  varied  In  some  lawful  way  by 
mutual  consent.  But  there  seems  to  be  no 
reason  why  the  member  may  not,  by  contract 
founded  on  valuable  consideration,  effectual- 
ly assign  his  certificate  to  one  or  more  of  the 
class  of  persons  who  he  may  under  the  laws 
governing  .the  lodge  designate  to  It  as  bene- 
ficiary, and  why  in  favor  of  such  person  he 
may  not  covenant  to  make  no  new  designa- 
tion. If  he  does  so  assign,  as  between  blm 
and  the  assignee,  the  assignment  may  be 
valid  and  enforceable.  It  may  prevail  as 
against  any  subsequent  voluntary  beneficiary 
named  by  him.  It  Is  on  this  distinction  that 
such  cases  as  Smith  v.  National  Ben.  Soc, 
123  N.  Y.  85,  25  N.  E.  187,  9  L.  R.  A.  616. 
appear  to  be  founded. 

In  the  case  In  hand  the  question  then  Is, 
may  the  so-called  gift  be  deemed  to  possess 
the  elements  of  a  binding  contract?  Does 
the  evidence  warrant  the  Inference  of  an 
agreement  of  this  sort:  "If  you  pay  the 
premiums  up  to  the  time  of  my  death,  the 
money  due  on  the  certificate  is  yours  abso- 
lutely?' Does  it  show  payments  made  on  the 
faith  of  this  promise?  It  may  be  doubtful 
whether  It  does,  but.  If  It  does,  there  Is  this 
fatal  defect  In  it:  It  appears  to  have  been 
a  contract  made  on  Sunday,  and,  under  the 
well-settled  course  of  decision  in  this  state, 
absolutely  void.  Qennert  v.  Wuestner,  63  N. 
J.  Eq.  302,  31  Atl.  609;  Reeves  t.  Butcher, 
31  N.  J.'  Law,  224;  Cannon  v.  Ryan,  49  N.  Ji 
Law,  314,  8  Atl.  293. 

The  case,  then,  is  this:  Mrs.  Spengler 
pays  on  an  expectancy  dependent  on  the  will 
of  the  member.  The  certificate  of  which  she 
has  possession  Itself  so  declares.  She  pays 
on  a  contract  which  expressly  reserves  to  the 
member  the  right  to  make  a  new  designa- 
tion. She  has  notice  that  her  husband  may 
at  any  time  change  the  beneficiary,  and  she 
has  no  lawful  agreement  binding  him  not -to 


do  so.  If  he  does  what  he  has  a  right  to 
do,  and  what  she  knows  he  has  a  right  to  do. 
I  do  not  see  how.  In  a  legal  sense,  she  can 
complain.  Her  payments  are  referable  to  the 
papers  as  we  find  it  and  to  nothing  else. 

It  Is  said,  however,  that  the  change  was 
effected  by  fraud;  that  Adolph  Spengler 
made  an  affidavit  that  the  policy  was  lost, 
and  that  this  was  false  to  his  linowledge.  I 
do  not  think  the  evidence  Justifies  the  in- 
ference that  he  knowingly  asserted  a  false- 
hood. The  delivery  of  the  certificate  to  his 
wife  occurred  seven  y^ars  before.  He  may 
easily  have  forgotten  It.  The  clause  I  have 
quoted  from  the  ninth  article  uses  the  lan- 
guage "lost  or  beyond  his  control."  He  could 
Just  as  easily  and  with  perfect  truth  have 
sworn  to  the  latter  of  these  alternatives.  By 
the  language  of  the  articles  the  legality  of  the 
Issuance  of  a  new  certificate  is  made  to  de- 
pend upon  the  fact  of  loss  or  want  of  con- 
trol, and  not  upon  an  evidence  of  the  fact 
The  new  certificate  was  Issued,  and  Its  issue 
is  warranted  by  the  undisputed  fact  that  it 
was  beyond  his  control.  Besides,  the  fraud, 
if  any,  was  perpetrated  upon  the  association, 
and  it  does  not  object  to  pay. 

The  final  contention  is  that  Mrs.  Spengler 
is  entitled  to  a  return  of  the  premiums  paid 
before  there  Is  any  division  of  the  money 
between  herself  and  the  other  beneficiaries. 
If  the  beneficiary  first  named  pays  premiums 
after  the  original  certificate  has  been  can- 
celed and  a  new  one  issued  In  favor  of  an- 
other, in  ignorance  of  the  cancellation,  or  If. 
as  in  the  case  of  Tepper  v.  Supreme  Council, 
69  N.  J.  Eq.  322,  45  Atl.  Ill,  the  beneficiary 
ignorantly  paying  cannot  claim  the  benefit 
because  he  is  not  included  In  the  class  of 
persons  to  which,  according  to  the  law  of  the 
association,  payment  may  be  made,  I  can  see 
why  such  premiums  should  In  equity  be  re- 
turned. But  in  the  case  at  bar  all  the  pay- 
ments were  made  while  complainant  was  the 
nominee.  They  were  made  on  a  contract 
whose  very  essence  was  that  It  was  subject 
to  change  at  the  will  of  the  member.  She  is 
herself  suing  upon  It  and  asking  for  its  en- 
forcement Upon  what  principle  can  she  re- 
cover the  money?  As  well  might  the  legal 
representatives  of  a  Joint  tenant  obligee 
claim  to  have  back  money  to  be  repaid  with 
the  chance  of  survivorship.  It  seems  to  me 
that  FIsk  T,  Eq.  Aid  Union  (Pa.)  11  Atl.  84, 
is  founded  on  principle,  and  that  the  decision 
Is  applicable  to  this  case.  Leslie  v.  French, 
23  Ch.  Dlv.  552.  A  defendant  in  equity  may 
sometimes  claim  an  allowance  to  which  he 
would  not  be  entitled  as  plaintiff  on  the  prin- 
ciple that  ttie  latter,  asking  equity,  must  do 
equity.  Mrs.  Spengler  is  not  In  a  position  to 
say  that  she  should  have  the  benefit  of  this 
maxim.  She  is  plaintiff,  asking  for  the  en- 
forcement of  what  she  considers  to  be  her 
legal  right  I  think,  therefore,  the  bill  must 
be  dismissed. 
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(Ct  N.  J.  U  «7ID 

KNOWLDUN  T.  GTJABDIAN  PRINTING  & 

PUBLIBHINa  CO. 

(Court  of  Errors  and  Appeals  of  New  Jene^. 

Jane  22,  1903.) 

ubbxi-uIlCk  of  ill  will  or  halicb— miti- 
qation  of  comfensatort  dam- 
ages—instructions. 

1.  Where,  in  an  action  for  libel,  compensa- 
torr  damages  only  were  claimed,  evidence  of 
lack  of  ill  will  or  malice  was  inadmissible  in 
mitigation. 

2.  Wiiere,  in  an  action  for  libel,  it  appeared 
that  a  libelons  publication  had  appeared  in  three 
issues  of  defendant's  newspaper,  having  a  large 
circulation  in  the  vicinity  of  plaintiff's  former 
residence,  and  such  publication  falsely  charged 
her  with  adultery,  it  was  not  error  for  the  court 
to  charge  that  the  court  would  feel  the  same 
sense  of  shame  and  mortification  as  plaintiff 
would,  when  the  publication  was  made,  if  the 
Jury  rendered  a  verdict  in  her  favor  for  but  six 
cents  damages,  that  such  verdict  would  be  an 
Dtter  di8gi:«kce  to  the  administration  of  law,  and 
that  it  was  the  jury's  duty  to  see  that  plaintiff 
had  substantial  compensation  for  the  grievous 
wrong  done  her. 

Error  to  Circnit  Court,  Passaic  County. 

Action  by  Jennie  Fields  Knowlden  against 
the  Oaardian  Printing  &  Publishing  Compa- 
ny. From  a  judgment  In  favor  of  plaintiff, 
defendant  brings  error.    Affirmed. 

Michael  Dnnn,  for  plaintiff  in  error.  E&- 
waid  Luce,  for  defendant  in  error. 

PEIR  CURIAM.  This  was  an  action 
whereby  a  married  woman  Bought  to  recover 
damages  resulting  from  three  publications 
in  the  newspaper  of  plaintiff  in  error,  char- 
ging her  with  adultery.  The  trial  judge  in- 
stmcted  the  jury  that  plaintiff  was  not  entl- 
Ued  to  recover  punitive  or  vindictive  dam- 
ages, but  was  entitled  to  recover  snch  dam- 
nges  ns  would  compensate  ber  for  injury 
done  to  her  reputation  and  feelings  by  the 
three  publications  made  by  defendant,  and 
conceded  to  be  untrue.  A  claim  for  punitive 
damages  may  be  defended  against  by  proof 
of  lack  of  ill  will  or  malice,  and  the  damages 
sought  may  be  mitigated  if  the  publication 
was  made  in  good  faith,  with  honest  belief 
in  its  tmth.  But  when  damages  are  sought 
which  are  compensatory  only,  such  evidence 
of  mitigation  is  not  admissible,  the  compen- 
sation depending  not  opon  the  motive  or  In- 
tent, as  in  the  case  of  pnnitite  damages, 
bat  solely  on  the  actual  injury  done  by  the 
publication  to  reputation  and  feelings.  It 
was  conceded  that  it  appeared  at  the  trial 
tbat  the  plaintiff  was  of  unblemished  reputa- 
tion, of  mature  age,  with  a  grown  sou,  tbat 
the  publications  were  made  in  defendant's 
newqtaper,  published  In  a  city  In  which  she 
had  formerly  lived,  and  circulating  there  and 
in  the  Ticlnlty  of  her  residence  at  the  time 
of  the  publication,  and  that  the  circulation 
was  large.  The  trial  judge  called  the  atten- 
tion ot  the  Jury  to  the  three  publications, 
wblcb  occurred  on  August  22,  August  23, 
and  August  26,  1900,  and  to  the  fact  that 
no  retraction  was  claimed  to  have  been  made 
until  April,  1901. 


Upon  these  conceded  facts,  we  find  no  error 
in  the  following  portion  of  the  charge,  which 
was  excepted  to:  "That  is  the  case  before 
you.  If,  with  that  case  before  you,  you  give 
tlilB  lady,  as  counsel  for  the  defendant  urges, 
six  cents,  the  courts  of  justice  should  feel 
the  same  sense  of  shame  and  mortlfldation 
Mrs.  Knowlden  must  have  /elt  when  the 
publication  was  made.  It  would  be  an  utter 
disgrace  to  the  administration  of  law  to  say 
that  such  a  publication,  such  a  damage  to 
reputation,  such  as  Invasion  of  feelings,  was 
to  be  compensated  for  by  six  cents.  It  is 
your  duty  In  this  case  to  see  that  she  has 
substantial  compensation  for  this  grievous 
wrong." 


MUTH  V. 


m  N. 

BOOTH. 


J.  U  266) 


(Court  of  Elrrors  and  Appeals  of  New  Jersey. 
June  22.  1903.) 

ARBITRATION  AND  AWARD  —  SUBMISSION  — 
CONSTRUCTION  —  FILING  AWARD  —  TIME  — 
SCOPE— EVIDENCE  —  REVIEW  —  OBJECTIONS 
NOT  MADE  AT  TRIAL— ENFORCEMENT  OF 
AWARD— EXECUTION  —  CONTEMPT  PROCEED- 
INGS. 

1.  Where  an  arbitration  agre«nent  signed  on 
the  14th  day  of  April,  19(K2,  after  providing 
that  the  award  should  be  ready  to  be  delivered 
to  the  parties  on  or  before  tlie  19th  day  of 
April,  fixed  that  date  for  the  first  meeting  of 
the  arbitrators,  and  authorized  them,  if  neces- 
sary, to  meet  at  such  subsequent  times  as  they 
should  appoint,  the  award  was  not  invalidated 
by  the  fact  that  it  was  not  made  until  the  '2Uth 
day  of  August,  1902. 

2.  Where,  after  raiting  that  differences  had 
arisen  as  to  the  amount  dne  and  owing  by  one 
party  to  another  for  work  done  and  material 

'  furnished,  the  parties  submitted  the  amount 
which  should  be  paid,  as  well  as  all  matters  ot 
difference  between  tiiem  concerning  the  prop- 
erty described,  to  arbitration,  an  award  that 
there  was  due  to  one  of  the  parties  from  the 
other,  for  worlc  done  and  materials  furnished,  a 
certain  amount  on  each  of  the  buildings  descril)- 
ed.  which  sum  the  debtor  should  pay,  and  that 
the  same  should  be  in  full  discharge  only  of  the 
demands  by  either  of  the  parties  against  the 
other  respecting  the  claim  for  work  done  and 
materials  furnished  for  the  premises  described 
in  the  award,  was  properly  within  the  terms  of 
the  submission. 

3.  In  the  absence  of  corruption  or  partiality 
of  arbitrators  or  fraud  practiced  by  one  of  the 
parties  to  the  arbitration,  the  award  cannot  be 
reviewed  as  not  justified  by  the  evidence  sub- 
mitted to  the  arbitrators. 

4.  Where  a  writ  of  error  was  Issued  to  review 
proceedings  had  on  a  rule  to  show  cause  why 
an  award  of  arbitrators  should  not  be  set  aside, 
and  the  writ  commanded  the  circuit  court  to 
send  the  record,  evidence  on  the  rule  consider- 
ed, and  proceedings  aforesaid  to  the  Court  of 
Errors  and  Appeals,  an  assitmment  that  the  cir- 
cuit court  illegally  permitted  execution  to  be  is- 
sued on  the  award  could  not  be  reviewed,  the 
Issuance  of  snch  writ  not  being  a  part  of  the 
proceedings  had  on  the  rule  to  show  cause. 

5.  Under  Gen.  St.  p.  69,  {  1,  authorizing  the 
enforcement  of  an  award  by  contempt  proceed- 
ings, snch  award  cannot  be  properly  enforced 
by  n.  fa. 

6.  Assigned  errors  not  presented  to  the  cir- 
cnit court  cannot  be  reviewed  by  the  Court  of 
Errors  and  Appeals. 

IT  S.  See  Arbitration  and  Award,  vol.  4,  Cent  Dls- 
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Error  to  Circuit  Court,  Atlsntic  County. 

Action  between  Frank  Muth  and  Snfos 
Bpoye.  From  an  order  dissolving  a  rule  to 
show  caase  why  an  award  In  favor  of  the 
latter  should  not  be  set  aside,  tbe  fMiner 
brings  error.    Afarmed. 

J.  J.  Crandall,  for  plaintiff  In  error. 
Thompson  &  Cole,  for  defendant  in  error. 

OUMMERB,  C.  J.  In  this  case  tbe  parties 
submitted  matters  In  dispute  between  them 
to  arbitrators  for  settlement,  and,  by  their 
agreement,  their  submission  was  made  a 
rule  of  court,  in  accordance  with  tbe  statute. 
The  arbitrators  having  made  their  award, 
Muth,  the  plaintiff  In  error,  moved  the  cir- 
cuit court  to  set  It  aside  for  certain  reasons 
which  he  then  specified.  The  court,  on  the 
hearing  of  tbe  application,  considering  that 
none  of  the  reasons  assigned  were  merito- 
rious, denied  the  motion,  and  confirmed  the 
award.  Tbe  rule  entered  pursuant  to  this  ad- 
judication is  brought  here  for  review. 

The  first  ground  upon  which  the  validity 
of  the  award  is  attacked  is  that  it  was  not 
made  until  the  20th  day  of  August,  1902, 
whereas,  by  the  terms  of  the  agreement  of 
submission,  the  arbitrators  were  required  to 
render  it  on  or  before  the  19tb  day  of  April 
of  that  year.  An  examination  of  the  agree- 
ment shows  that  it  was  signed  by  the  par- 
ties on  the  14th  day  of  April,  1903,  and  that, 
after  providing  that  the  award  of  the  arbi- 
trators should  be  ready  to  be  delivered  to  the 
parties  on  or  before  the  19th  day  of  Apri), 
it  fixed  the  first  meeting  of  the  arbitrators 
for  April  19tb,  and  authorized  them,  if  nec- 
essary, to  meet  at  such  subsequent  times  as 
they  should  appoint.  That  tbe  arbitrators 
met  on  the  day  fixed  by  the  agreement  for 
their  first  meeting  is  shown  by  the  fact  that 
tbe  Jurat  to  the  oath  which  they  took  bears 
that  date.  Why  they  did  not  make  their 
award  on  that  date  is  Immaterial.  ■  Having 
power  to  adjourn,  after  their  first  meeting, 
from  time  to  time  as  they  deemed  necessa- 
ry, the  fact  that  they  exercised  this  power 
affords  no  ground  of  complaint  to  either  of 
the  parties. 

It  is  further  contended,  on  behalf  of  the 
plaintiff  in  error,  that  the  award  is  not  with- 
in the  terms  of  the  submission.  Tbe  agree- 
ment to  arbitrate,  after  reciting  that  differ- 
ences had  arisen  as  to  the  amount  due  and 
owing  by  the  plaintiff  in  error  to  the  defend- 
ant in  error  for  work  done  and  material 
furnished  in  and  npon  the  tenements  known 
as  "Boscobel,"  Nos.  125,  127,  and  129  South 
Kentucky  avenue,  and  npon  No.  132  South 
St.  James  Place,  and  upon  No.  18  South 
Kentucky  avenue;  and  upon  the  Catholic 
parsonage,  Nos.  1417  and  1419  Pacific  avenue 
(all  in  Atlantic  City),  proceeds  as  follows: 
"Tbe  parties  do  submit  the  amount  which 
first  party  [the  plaintiff  in  error]  shall  pay  to 
second  party  [defendant  in  error]  for  his 
work  done  and  materials  furnished  upon  the 


aforesaid  premises  for  the  first  party,  as  ^^ell 
as  all  matters  in  difference  between  tbem 
concerning  the  properties  aforesaid,  to  an 
award  and  final  determinatton,"  etc  Tbe 
award  of  the  arbitrators  is  that  "there  is 
due  to  the  said  Rufus  Booye  from  said 
Frank  Muth,  for  work  done  and  materials 
furnished  to  and  for  the  use  of  said  Frank 
Muth  on  the  Boscobel,  the  sum  of  $1,788.84; 
and  for  work  done  and  materials  furnished 
at  132  South  St.  James  Place,  the  snm  of 
$336.83;  and  for  work  done  and  materials 
furnished  on  the  premises  18  South  Ken- 
tucky avenue,  $344.72;  and  for  work  done 
and  materials  furnished  on  the  Catholic  par- 
sonage, the  sum  of  $709.08— in  all,  the  sum 
of  $3,178.47."  The  award  then  goes  on  to 
declare  that  the  said  Frank  Muth  shall  pay 
this  sum  to  the  said  Rufus  Booye,  and  tbat 
the  same  shall  be  "in  full  discharge  and  sat- 
isfaction only  of  the  demands  by  either  of 
said  parties  against  the  otber  respectively, 
respecting  a  claim  for  work  done  and  ma- 
terials furnished  by  the  said  Booye  to  the 
said  Muth  in  and  for  the  premises  describ- 
ed In  this  award."  On  Its  face  the  award  Is 
plainly  within  the  four  comers  of  the  agree- 
ment. It  is  contended,  however,  that  the 
conclnslon  reached  by  the  arbitrators  is  not 
justified  by  the  evidence  submitted  to  ttiem. 
But  in  the  absence  of  corruption  or  par- 
tiality in  the  arbitrators,  or  fraud  practiced 
by  one  of  the  parties  to  the  arbitration,  tbe 
award  is  final  as  to  tiie  facts;  and  this  court 
will  not  review  the  testimony  for  tbe  pur- 
pose of  determining  whether  the  conclusion 
Of  the  arbitrators  thereon  is  right  or  wrong. 
Bell  V.  Price,  2  Zab.  578.  To  review  the  case 
on  the  merits  would  be  to  turn  this  proceed- 
ing into  an  appeal  from  the  judgment  of  tbe 
arbitrators. 

Another  assignment  of  error  is  that  the 
circuit  court  illegally  permitted  execution  to 
be  Issued  against  the  property  of  the  plain- 
tiff In  error  for  the  collection  of  the  moneys 
found  due  from  him  to  the  defendant  in  er- 
ror by  the  arbitrators.  But  this  matter  is 
not  before  us  for  determination.  The  writ  of 
error  issued  out  of  this  court  brings  here 
nothing  but  the  record,  evidence,  and  proceed- 
ings on  the  rule  to  show  cause.  This  clearly 
appears  frtfm  an  inspection  of  the  writ  it- 
self. After  reciting  that  "in  the  record  and 
proceedinga,  and  in  giving  judgement,  npon 
the  rule  to  show  cause  why  the  award  of  ar- 
bitration should  not  be  set  aside,  manUTest 
error  has  intervened,"  the  vrrit  commands 
the  circuit  court  to  "send  the  record,  evidence 
on  the  rule  consldwed,  and  proceedings  afore- 
said, with  all  things  touching  the  same,  to 
our  Court  of  Errors  and  Appeals,"  etc.  Tbe 
execution,  which,  although  not  called  for  by, 
was  returned  with,  the  writ  of  errw,  shows 
on  its  face  that  It  is  no  part  of  the  proceed- 
ings had  on  the  mle  to  show  cause,  but  was 
issued  for  the  enforcement  of  the  award  It- 
self. For  this  reason,  the  assignment  of  er- 
ror must  fall. 
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We  de«m  It  proper,  however,  as  the  ques- 
tion was  argued  somewhat  at  length  before 
this  court,  to  add  that  the  only  proper  meth- 
od by  .which  an  arbitration  award,  which  has 
been  made  a  mle  of  eoxnt,  can  be  enforced, 
is  that  pointed  ont  by  the  statute,  namely, 
by  proceedings  taken  to  punish  the  party 
who  refuses  to  perform  the  same,  as  for  a 
contempt  of  court  Oen.  8t  p.  69,  |  1.  ▲ 
writ  of  fl.  fa.  sued  out  for  that  purpose  will 
be  quashed,  on  motion,  by  the  court  out  of 
which  It  purports  to  be  Issued. 

Other  errors  have  been  assigned,  but,  a« 
they  set  out  mattws  which  were  not  pre- 
sented to  the  circuit  court  as  grounds  for 
setting  aside  the  award  of  arbitrators,  they' 
cannot  be  considered  here.  The  rule  is  en- 
tirely settled  that.  In  a  court  of  review,  a  par- 
ty shall  not  be  heard  upon  a  matter  not 
raised  and  considered  In  the  court  below. 
Trent  Tile  Co.  v.  Port  Dearborn  Nat'l.  Bank, 
54  N.  3.  Law,  699,  28  Atl.  411. 

The  proceedings  imder  rerlew  should  be 
affirmed. 


(»  M.  J.  U  40)         . 
HcDONALD  v.  STANDABD  OIL  OO. 

(Conrt  of  Errors  and  Appeals  of  New  Jersey. 
June  22,  1903.) 

INJUBT  TO  SUFLOTfi-OANGEROUS  PRBUISES 
—ASSUMPTION  OF  RISK. 

1.  It  is  accepted  law  in  this  state  that,  un- 
der tiie  contract  of  employment,  it  becomes 
the  master's  duty  to  take  reasoaable  care  to 
proTide  a  proper  and  safe  place  io  which  the 
serrant  may  work,  to  furnish  gnitable  tools  and 
implements  with  which  he  may  work,  to  in- 
apcct  and  repair  the  apparatus  at  reasonable  in- 
tervals, and  to  select  and  employ  competeut 
workmen. 

2.  It  is  also  accepted  law  in.  this  state  that, 
under  the  same  contract,  the  servant,  on  bis 
part,  asBomes  the  risks  incident  to  his  employ- 
ment, including  such  as  arise  from  the  DeKli- 
Kence  of  a  feUow  servant  engaged  under  the 
same  master  iu  the  common  employment;  also 
tboR  plain  and  obvious  dan^rs  which  are  ap- 
parent to  one  of  ordinary  skill  and  understand- 
mg. 

3.  Where  an  adult  workman,  of  ordinary  in- 
telligence, who  bad  been  engaged  for  four  or 
five  weeks  in  cutting  the  heads  from  the  rivets 
of  an  old  tank,  lost  an  eye  by  injary  from  a 
fl/ing  metallic  chip — the  flying  of  the  chips  be- 
ing freqnent  and  easily  observable — 

add,  that  the  doctrine  of  assnmed  obvious 
risk  obtains  with  full  force,  and  a  judgment  of 
nonsait  will  not  be  reversed. 

(Syllabus  by  the  Conrt) 

EnoT  to  Supreme  Court. 

Action  by  Thomas  McDonald  against  the 
Standard  OU  Company.  Judgment  for  d«- 
tadant.  and  plaintiff  brings  eiTor.  Affirm- 
ed. 

This  was  an  action  of  tort,  brought  by  the 
plaintiff  against  the  defendant  corporation. 
Tbe  plaintiff's  declaration  alleged  that  the 
defendant  was  the  possessor  of  certain  tanks, 
made  of.  Iron  or  steel   plates   fastened  to- 

„Tt  Bm  Uastar  and  Servant,  voL  U,  Cent  Dig. 
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getber  with  rivets;  that  the  plalntltt  was  a 
general  workman  or  laborer  In  the  defend- 
ant's employ;  that  the  particular  duty  as- 
signed to  him  was  to  hold  a  cold-cbisel  upon 
the  edges  of  the  rivets  while  another  work- 
man struck  the  chisel  with  a  hammer,  so 
as  to  cut  the  heads  from  the  rivets  and  sep- 
arate the  plates;  that  the  plaintiff  was  with- 
out knowledge  of  the  dangers  of  the  employ- 
ment, and  was  unacquainted  with  the  neces- 
sary tools  and  necessary  shields  to  be  used 
therein;  that  the  defendant  did  not  provide 
suitable  tools  or  chlscas,  or  any  shield  what- 
soever to  protect  the  plaintiff,  and  did  not 
warn  him  of  the  dangers  of  the  business,  by 
means  whereof,  while  the  plaintiff  was  at 
work  on  a  certain  day,  a  piece  of  the  tank 
or  of  a  rivet  was  chipped  off,  and  thrown 
with  great  force  against  the  plalntUTs  left 
eye,  and  thus  the  sight  thereof  was  perma- 
nently destroyed,  and  the  sight  of  the  right 
eye  endang^ered,  which  injuries  were  sustain- 
ed by  the  plaintiff  solely  through  the  defend- 
ant's negligence.  The  defendant  pleaded  not 
guilt;  of  the  supposed  grievances,  and  the 
issue  Joined  thereupon  was  sent  down  to  the 
Hudson  circuit  for  trlaL 

The  plaintiff's  own  testimony  at  the  trial 
showed  that  the  plaintiff  was  a  laborer,  nev- 
er having  learned  any  trade;  that  about  the 
middle  of  August,  1900,  he,  with  other  men, 
was  employed  by  the  defendant  to  take  down 
certain  metal  tanks  at  Bayonne,  which  had 
been  Injured  by  an  oil  fire;  that  a  foreman 
gave  them  tools,  and  showed  them  what  to 
do;  that  the  men  Woriied  In  pairs,  and  to 
the  plaintiff  and  his  companion  were  g^veu  a 
sledge  hammer  and  a  "set,"  described  as  a 
chisel  with  a  blade  about  sis  inches  wide 
and  a  handle  about  a  foot  long;  that  the 
foreman  showed  the  plaintiff  how  to  hold 
and  tise  the  set;' that  he  and  his  companion 
worked  on  the  side  of  a  tank  between  three 
and  four  weeks,  and  then,  a  little  more  than 
a  week,  on  the  bottom  of  a  tank,  and  dur- 
ing all  this  time  the  plaintiff  never  saw  or 
heard  of  a  "stopper"  (a  primitive  contriv- 
ance to  keep  chips  flrom  flying),  but  he  ob- 
served that  the  pieces  of  rivets  flew  accord- 
ing to  the  way  in  which  the  set  was  held 
and  the  sledge  was  struck  (that  Is  to  say. 
In  the  general  line  of  the  blow);  and  that  on 
Friday,  September  14th,  while  he  was  hold- 
ing the  set  against  a  bottom  rivet,  and  his 
associate  was  striking,  a  "shave  of  the  rivet" 
flew  Into  his  left  eye,  causing  him  to  under^ 
go  11  weeks  of  hospital  treatment,  great 
physical  pain,  and  the  ultimate  loss  of  the 
eye.  From  other  witnesses,  sworn  by  the 
plnintiS,  it  appeared,  according  to  the  ex- 
perience of  a  practical  boiler  maker,  that  the 
cutting  of  iron  or  steel  with  a  chisel  is  dan- 
gerous; that,  in  shops  in  which  he  had  wark- 
ed,  swabs  (little  sticks  with  rags  or  cotton 
waste  about  them)  were  held  in  front  of  the 
rivets,  when  cut,  to  prevent  them  from  Slit- 
ting anybody,  that  chipping  is  common,  and 
that  it  is  hard  to  tell  in  what  direction  a 
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chip  might  go,  for,  as  he  said,  "yon  might 
hold, the  set  a  little  cater-coniered,  and  it 
-would  go  to  me,  or  hold  it  this  way,  and  it 
-would  go  to  you";  and,  according  to  the  ob- 
servation and  experience  of  a  professor  of 
mechanical  engineering,  that,  in  cutting  riv- 
ets, fragments  fly  off  In  a  constant  bombard- 
ment; that  this  fact  la  discoverable  after 
the  first  few  blows;  and  that  it  is  customary 
to  require  students  to  protect  their  faces  by 
holding  over  the  hand  and  over  the  chisel  a 
handkerchief,  or  something  like  it. 

At  tlie  close  of  the  plaintiff's  proofs,  the  trial 
justice  took  the  case  from  the  Jury,  and  or- 
dered a  nonsuit.  This  direction  is  the  sub- 
ject of  the  only  assignment  of  error. 

F.  B.  Kellogg,  D.  Emery,  and  Flaacke  & 
Ryan,  for  plaintiff  In  error.  Charles  W.  Full- 
uer,  for  defendant  in  error. 

The  opinion  of  the  court  (the  foregoing 
statement  having  been  made)  was  delivered 
by  GREBN,  J. 

The  facts  In  the  case,  and  the  arguments 
made  thereon,  bring  to  view  two  legal  prin- 
ciples wtilch  are  fully  recognized  In  the  Ju- 
risprudence of  this  state: 

1.  The  Master's  Undertaking.  Under  the 
contract  of  employment,  it  becomes  the  mas- 
ter's duty  to  use  reasonable  care  to  provide 
a  proper  and  safe  place  in  which  the  servant 
may  work,  to  furnish  suitable  tools  and  im- 
plements with  which  he  may  work,  to  in- 
spect and  repair  the  apparatus  at  reasonable 
Intervals  and  with  ordinary  prudence,  and 
to  select  and  employ  competent  workmen. 
This  rule  of  duty  was  stated  at  least  as 
early  as  the  case  of  Harrison  v.  Central  Rail- 
road Co.,  31  N.  J.  Law.  293  (1866),  and  in  this 
form:  "An  employer  contracts  with  his  em- 
ploye to  use  reasonable  diligence  to  protect 
him  from  unnecessary  risks,  and,  for  negli- 
gence or  want  of  care,  he  will  be  answerable 
for  all  the  damages  which  may  ensue." 
Page  300.  In  the  form  herein  set  forth,  its 
several  parts  may  be  drawn  from  the  case 
Just  cited.  Maber  v.  Thropp,  S9  N.  J.  Law, 
186,  188,  35  Att  1037;  Ata,  Adm'r,  v.  New- 
ark Lime  &  Cement  Co.,  6d  N.  J.  Law,  41, 
45,  34  Atl.  980;  McAndrews  v.  Bums,  39 
N.  J.  Law,  117,  119.  This  Is  settled  law  in 
this  court  Maher  v.  Thropp,  snpra;  The 
Steamship  Co.  v.  Ingebregsten,  Adm'z,  67  N, 
J.  Law,  400,  31  Atl.  619;  West  Union  TeL 
Co.  V.  McMullen,  58  N.  J.  Law,  155,  33  AG. 
384,  32  L.  R.  A.  351;  and  later  cases,  includ- 
ing Campbell  v.  Gillespie  Co.  (decided  at  the 
present  term)  55  Atl.  276.  The  rule  has  also 
been  negatively  defined  in  this  court  thus: 
The  master  "is  not  bound  to  adopt  the  latest 
improvements  in  machinery.  Neither  Is  he 
liable  for  an  accident  which  would  not  have 
occurred  if  such  improvements  had  been 
adopted.  He  is  not  required  to  furnish  the 
best  appliances  possible  to  be  obtained,  but 
they  must  be  reasonably  safe,  and  kept  so." 
Fenderson  v.  Atlantic  aty  R.  Co.,  5S  N.  J. 


Law,  708,  712,  31  AU.  767.  .  See  Randolph  v. 
N.  Y.  Cent  &  H.  R.  R.  Ck>.  (decided  at  the 
present  term)  65  AtL  240. 

2.  The  Servant's  Assumption.  Under  the 
same  contract  of  service,  the  servant,  on  his 
part,  assumes  the  risks  ordinarily  incident  to 
his  employment,  including  such  as  arise  from 
the  negligence  of  a  fellow  servant  engaged 
under  the  same  master  In  the  common  em- 
ployment; also  those  special  dangers  whicta 
are  plain  and  obvious  to  one  of  ordinary  akill 
and  understanding.  This  principle  also  ap- 
peared in  the  discussion  in  Harrison  v.  Cen- 
tral Railroad  Co.,  supra,  and  at  page  297  was 
thus   stated:    It  is   "every   way  reasonable 

'that  the  servant  should  take  upon  himself 
the  usual  perils  of  the  employment"  In  the 
more  modem  dress  in  which  it  is  now  set 
forth,  it  may  be  found  in  McAndrews  v. 
Bums,  supra;  O'Brien  v.  American  Dred- 
ging Co.,  53  N.  J,  Law,  291,  292,  21  Atl.  324; 
Foley  V.  Jersey  CSty  B2.  L.  Co.,  54  N.  3.  Law, 
411,  412,  24  Atl.  487.  This  principle  la  ac- 
cepted law  in  this  court.  Smith  v.  Irwin,  51 
N.  J.  Law,  507,  508,  609,  18  Atl.  852,  14  Am. 
St.  Rep.  699;  West  Union  Tel.  Co.  v.  Mc- 
.MuUen,  58  N.  J.  Law,  158,  38  AtL  384,  32 
L.  R.  A.  351.  It  also  has  Its  negative  defi- 
nition In  this  court  Although  a  servant  is 
entitled  to  assume  that  the  master  has  exer- 
cised reasonable  care  and  skill  in  providing 
for  the  servant's  safety  (Carroll  v.  Tidewater 
OU  Co.  [N.  J.  Err.  &  App.]  62  Atl.  276),  and 
in  so  doing  is  not  guilty  of  contributory  neg- 
ligence (The  Steamship  Co.  v.  Ingebregsten, 
Adm'x,  57  N.  J.  Law,  404,  81  Atl.  619),  nev- 
ertheless, if  the  servant  is  warned  or  notified 
of  a  danger  arising  from  the  master's  negli- 
gence, or  if  the  danger  becomes  so  obvious 
that  a  reasonable,  prudent  servant,  under 
the  circumstances,  would  observe  it,  no  ac- 
tion will  lie  against  the  master  for  an  injury 
to  the  servant  (Smith  v.  Erie  R.  (To.  [N.  J. 
Err.  &  App.]  62  AtL  636,  637,  69  L.  R.  A. 
302). 

3.  The  Principle  of  Obvious  Risk  Applied. 
The  two  principles  thus  stated  are  not  incon- 
sistent with  each  other,  but  are  complemen- 
tary, although  one  or  the  other  may  obtain 
more  strongly  as  the  facts  of  the  given  case 
may  vary.  The  proofs  In  the  case  In  hand 
show  that  the  servant  who  lost  his  eye  was 
not  an  Infant,  to  whom  the  dangers  of  work 
should  be  explained  in  terms  suited  to  youth- 
ful comprehension  (Smith  v.  Irwin,  supra), 
but  an  adult,  seemingly  of  average  intelli- 
gence; that  he  bad  received  instruction  as  to 
modes  of  working;  and  that,  according  to 
his  own  words,  the  tools  were  all  right,  ex- 
cepting, perhaps,  the  swab  or  stopper,  whicta, 
as  a  mere  stick  and  bit  of  rag,  might  easily 
have  been  provided  .by  the  servant  himself. 
The  proofs  also  show  that  the  fiying  of  the 
metal  chips  was  common  and  frequent;  that 
the  direction  of  filght  was  not  absolutely 
uniform,  but  variable,  within  certain  limits; 
and  that  these  facts  might  be  observed  after 
a  few  blows:    furthermore  that  the  injotjr 
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did  not  occnr  In  the  flnt  boiirs  of  employ- 
ment (If  it  had,  there  might  have  been  a 
question  for  a  Jury,  nnder  the  mling  in 
Pierce,  Adm'x,  t.  O.,  G.  &  W.  Railway  Co., 
5S  N.  J.  Law,  400,  403,  35  Aa  286),  but  after 
four  or  five  weeks  of  regular  employment. 
The  danger  was  not  latent,  as  It  was  touch- 
ing tbe  strength  of  the  railroad  trestle  in 
Panlmler,  Adm'r,  t.  Brie  R.  Co.,  34  N.  3. 
Law,  151,  or  in  the  nse  of  a  new  and  pow- 
erful eiplosive  componnd  in  Smith  v.  Oxford 
Iron  Co.,  42  N.  J.  Law,  467,  36  Am.  Rep. 
535,  or  in  the  unexpected  flow  of  an  Invisi- 
ble electric  current  In  West  Union  Tei.  Co. 
▼.  McMuIlen,  snpra;  but  the  danger  was 
open  and  apparent  to  a  man  of  ordinary  in- 
telligence. The  source  and  nature  of  the  risk 
were  as  easy  to  be  seen  and  understood  as 
they  were  in  Foley  t.  Jersey  City  B.  L.  Co.,  64 
N.  J.  Law,  411,  24  Atl.  487.  In  such  a  state 
of  facts,  we  think  that  the  principle  of  as- 
sumed obvious  risk  obtains  with  full  force. 
Even  though  it  be  conceded  that  the  master 
might  have  supplied  a  swab  or  stopper,  the 
principle  is  not  excluded,  because  the  duty 
of  self-protection  should  have  led  the  serv- 
ant to  make  and  use  some  simple  shield,  or 
to  observe  the  danger  of  working  without 
one.  McOrath  v.  D.,  L.  ft  W.  R.  Co.  (N.  J. 
Snp.)  63  Atl.  207.  In  our  view,  we  are  not 
unduly  extending  the  doctrine  of  obvious 
risk,  either  in  theory  or  illustration.  In 
Coyle  y.  Orifflng  Iron  Co.,  68  N.  J.  Law, 
609,  44  Ati.  665,  47  L.  R.  A.  147,  this  court 
said  (page  612,  63  N.  J.  Law,  and  page  666, 
44  Atl.),  "She  servant  assumes  all  the  risks 
and  perils  usually  Incident  to  the  employ- 
ment, and  Included  therein  are  those  which  it 
is  a  part  of  his  duty  to  take  knowledge  of 
by  observation."  In  Hesse  v.  National  Cas- 
ket Q>..  66  N.  J.  Law,  662,  663,  62  Ati.  384, 
the  facts  were  that  a  boy  of  16  years  was 
accustomed,  while  at  work,  to  stand  upon  a 
foot  bench  beside  a  circular  saw,  and  that  on 
a  certain  day,  by  the  tipping  of  the  bench,  he 
was  thrown  upon  the  saw  table  and  injured. 
A  majority  of  this  court  afilrmed  a  Judg- 
ment of  nonsuit,  saying,  "the  fact  that  a 
bench  would  tip  over,  if  a  person  standing 
upon  it  shonld  move  beyond  its  center  of 
gravity,  was  perfectly  obvious,  and  the  plain- 
tiff, although  a  minor,  was  chargeable  with 
notice  of  that  fact"  In  this  general  connec- 
tion, Kenney  v.  Hingbam  Cordage  Co.,  168 
Mass.  278,  47  N.  B.  117,  at  least  in  respect 
of  tbe  language  used  at  page  282,  168  Mass., 
47  N.  a  118,  is  pertinent 

In  the  foregoing  discussion,  no  allusion  has 
been  made  to  the  fact  that  the  flight  of 
the  hurtful  chip  was  in  part  due  to  the  co- 
operating blow  of  the  plalntllTs  companion 
in  labor.  No  such  allusion  is  needed,  inas- 
much as,  if  the  companion  were  negligent 
the  two  men  were  evidently  co-servants  en- 
gaged nnder  one  master  in  a  common  em- 
ployment 

Finding  no  legal  error  in  the  record,  we  af- 
firm the  Judgment  of  nonsuit  with  costs. 


DIMICK  V.  MBTROPOLITAN  UFB  INS, 

CO. 

(Court  of  Brrors  and  Appeals  d  New  J«n^. 

June  22,  1»03.) 

LI7B  INSURANCB—POUCY— APPLICATION— 

WARRANTIES— AUTHORITY  OF 

INSURANCE  AQBNT. 

1.  Where  a  policy  of  Ufe  insurance  makes  the 
answers  and  statements  contained  in  the  appli- 
cation w'aTranties,  and  constitutes  them  a  part 
of  the  contract,  an  untrue  statement  concerning 
a  matter  of  fact  that  is  or  ought  to  be  within 
the  personal  knowledge  of  the  applicant  con- 
stitutes a  breach  of  the  warranty  and  renders 
the  policy  void. 

2.  A  paid-up  policy  calling  for  unconditional 
paymeut  of  a  certain  sum  to  the  executors,  ad- 
ministrators, or  assigns  of  the  insured  at  tiis 
death,  with  reservation  to  the  insurer  of  the 
right  to  pay  the  money  to  any  person  who.  has 
incurred  expense  on  behalf  of  the  insured,  Mid 
to  constitute  "insurance  in  force  upon  Ills  Ufe," 
within  the  meaning  of  an  application  calling  tot 
information  upon  that  point. 

3.  Appended  to  the  policy  in  suit  was  what 
purported  to  be  a  copy  of  the  application  upon 
which  it  was  issned,  but  the  copy  was  not  refer- 
red to  in  the  body  of  the  policy.  There  being 
a  variance  between  the  original  application  and 
the  copy,  Mid,  that  the  origmal  application 
must  control. 

4.  A  policy  of  life  insurance  made  the  an- 
swers and  statements  contained  in  the  applica- 
tion a  part  of  tha  contract  and  declared  them 
warranties.  One  part  of  the  application  de- 
clared that  the  answers  and  statements  con- 
tained in  it  together  with  those  made  to  the 
medical  examiner  and  contained  in  a  separate 
part  should  be  the  basis  of  the  contract  of  in- 
surance, and  become  part  of  the  contract  Held, 
that  the  statement  to  the  medical  examiner, 
signed  by  the  applicant  is  to  be  deemed  a  part 
of  the  application  referred  to  in  the  policy,  and 
made  a  part  thereof. 

5.  The  application  contained  a  declaration  and 
warranty  ''that  the  answers  and  statements  con- 
tained in  it  and  those  made  to  the  medical 
examiner,  are  full  and  true,  and  are  correctly 
recorded,  and  that  no  information  or  statement 
not  therein  contained,  received,  or  acquired  at 
any  time  by  any  person  shall  be  binding  upon 
the  company,  or  shall  modify  or  alter  the  dec- 
laratious  and  warranties  therein  contained;  tliat 
the  persons  who  wrote  in  the  answers  and 
statements  were  and  are  onr  agents  for  the 
purpose,  and  not  the  agents  of  the  company,  and 
that  the  company  is  not  to  be  taken  to  be  respon- 
sible for  its  preparation,  or  for  anything  there- 
in contained  or  omitted  therefrom;  that  any 
false,  incorrect  or  untrue  answer,  or  any  sup- 
pression or  concealment  of  tacts  in  any  of  tbe 
answers,  shall  render  the  policy  null  aud  void." 

Held:  Assuming,  but  not  deciding,  that  with 
respect  to  the  insurance  solicitor  and  medical 
examiner,  employes  of  the  company  who  wrote 
the  answers,  the  stipulation  was  inefficacious  to 
constitute  them  agents  of  the  applicant,  yet  the 
clauses  qnoted  constituted  a  plain  limitation  np- 
on  the  anthority  of  the  company's  agents,  of 
which  the  applicant  was  required  to  take  no- 
tice, and  by  wliich  he  was  bound. 

6.  In  such  a  case,  untrue  answers  entered 
by  the  solicitor  and  by  the  medical  examiner, 
and  signed  by  the  apnlicant,  constitute  a  breach 
of  warrauty  and  render  the  policy  void,  provid- 
ed the  answers  are  of  such  a  character  as  by 
the  contract  are  made  warranties. 

7.  The  common  law  of  New  York  is  not  oth- 
erwise, at  least  so  far  as  answers  written  by 
the  insurance  solicitor  are  concerned,  the  an- 
swers being  snch  as  the  applicant  hin)self  was 
at  liberty  to  insert 

(Syllabus  by  the  Conrt.) 
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65  ATLANTIC  RBPOBTEB. 


(N.J. 


Error  to  Supreme  Court 

Actton  by  Bridget  nimick  afainst  the  Met- 
ropolitan Life  Insuranee  Company.  Judg- 
ment for  plalntUT.  Defendant  brings  error. 
Beversed. 

Bobert  H.  McCarter,  for  plaintiff  In  oror. 
John  P.  Stockton  and  Warren  Dixon,  for  de- 
fendant in  error. 

PITNEnr,  J.  This  is  an  action  upon  a 
policy  of  insurance  issued  December  4,  1899, 
by  the  defendant  below  (now  idaintIS  in 
error)  upon  the  life  of  John  W.  Dimick,  pay- 
able in  case  of  his  death  to  his  wife,  Bridget, 
who  was  the  plaintiff  below.  The  insured 
died  January  24,  1900.  After  a  trial  and 
verdict  upon  pleadings  held  Insufficient  for 
the  purpose  of  raising  the  real  defense  (Di- 
mick T.  Metropolitan  Life  Ins.  Co.,  67  N.  J. 
Law,  367,  51  Ati.  692),  a  new  trial  was  had 
upon  amended  pleadings,  and  resulted  in  a 
verdict  in  favor  of  the  plaintiff  rendered  pur- 
suant to  the  direction  of  the  trial  judge.  A 
writ  of  error  brings  the  consequent  Judg- 
ment here  for  review,  and  with  it  is  returned 
a  bill  of  exceptions  sealed  upon  the  direction 
of  a  verdict 

The  declaration  embodies  a  copy  of  the 
policy  of  insurance  with  its  conditions,  and 
avers,  generally,  the  performance  of  all  con- 
ditions, pursuant  to  section  126  of  the  prac- 
tice act  (Gen.  St  p.  2554).  The  defendant 
pleaded  the  genera]  issue,  and  in  a  special 
plea  set  up  a  breach  of  conditions  precedent 
because  of  false  answers  alleged  to  have  been 
given  by  the  insured  in  response  to  certain 
Inquiries  contained  in  the  application  for  the 
insurance,  which  application,  by  the  terms 
of  the  policy,  is  made  a  part  of  it;  among 
others,  the  false  answer  "None"  in  reply  to 
the  question,  "State  amount  of  insurance  you 
now  carry  on  your  life";  the  false  answer 
"None"  in  reply  to  the  question,  "Is  there 
any  other  Insurance  In  force  <«i  your  life?" 
and  the  false  ausyver  "No"  in  reply  to  the 
question,  "Have  you  ever  been  an  inmate  of 
an  asylum  or  hospital;  if  so,  when  and  for 
wliaf/" 

The  policy  sets  forth  that  the  engagements 
of  the  defendant  company  are  undertaken 
"In  consideration  of  the  answers  and  state- 
ments contained  in  the  printed  and  written 
application  for  this  policy,  all  of  which  an- 
swers and  statements  are  hereby  made  war- 
ranties and  are  hereby  made  port  of  this  con- 
tract"; tiiat  the  contract  is  "subject  to  the 
conditions  set  forth  on  the  reverse  side  here- 
of, all  of  wliich  are  hereby  made  part  of  this 
contract  and  are  accepted  by  the  insured 
and  assured  as  part  thereof  as  fully  as  If 
herein  recited."  Among  the  conditions  thus 
indorsed  are  the  following,  viz.:  "Third.  If 
any  answer  or  statement  in  the  application 
herein  referred  to  is  not  true  •  •  •  this 
policy  shall  be  void,  and  all  premiums  paid 
shall  be  forfeited  to. the  company,  except  as 
provided  below"  (none  of  the  exceptions  has 


any  bearing  npon  tiiia  case).    "Sixth.  Proofs 
of  death  shall  be  made  In  the  manner  and  to 
the  extent  required  by.  blanks  fumisbed  by 
the  company,  and  shall  contain  answers  to 
each  question  propounded  to  the  claimants. 
•    •    •    The  proofs  of  death  shall  be   evi- 
dence of  the  facts  therein  stated  in  bebaU 
of,  but  not  against  the  company."    "Xlnth- 
The  contract  between  the  parties  hereto  is 
completely  set  forth  in  this  policy  and  the 
application  therefor  taken  together,  and  none 
of  its  terms  can  be  varied  or  modified,  nor 
any  forfeiture  waived  or  premiums  in   ar- 
rears received  except  by  agreement  in  writ- 
ing signed  by  either  the  president  vice  pres- 
ident secretary  or  actuary,  whose  aatbority 
for  this  purpose  will  not  be  delegated;    no 
other  person  has  or  will  be  given  authority." 
The  application  referred  to  in  the  policy 
was  made  prior  to  the  date  of  the  latt»,  and 
passed  into  the  possession  of  the  company. 
It  was  made  upon  printed  forms,  and  con- 
sists of  three  parts,  designated  respectively 
"A,"  "B,"  and  "C."    Part  A  is  entiUed  "Ap- 
plication to  the  Metropolitan  Life  Insurance 
Co.,"  is  dated  November  19,  1899,  and  signed 
by  the  insured  and  the  beneficiary.    It  con- 
tains a  statement  of  the  name  and  residence 
of  John  W.  Dimick,  the  amount  and  kind  of 
insurance  applied  for,  the  date  and  place  of 
his  birth,  his  present  occupation,  etc     The 
information  is  in  the  form  of  written  replies 
to  printed  questions.    Among  the  questions 
Is  this:    "B.  State  amount  of  insurance  you 
now  carry  on  your  life,  with  name  of  com- 
pany or  association  by  whom  granted,  and 
the  year  of  issue.    (Enumerate  each.)"    To 
this  the  answer  was  "None."    Then  follow 
two  questions,  bracketed  together,  and  let- 
tered "F."    The  first  U:    "If  insured  in  this 
company,   in  ordinary,   industrial   or  inter- 
mediate,   give    policy    numbers."     To    this 
there  was  no  reply.    The  second  question  Is: 
''Is  there  any  other  insurance  in  force  on 
your  life?"  to  which  the  answer  is  "None." 
At  the  foot  of  this  part  of  the  application  is 
the  following  declaration,  above  the  signa- 
tures of  the  beneficiary  and  insured:    "It  Is 
hereby  declared,  agreed  and  warranted  by 
the  undersigned  that  the  answers  and  state- 
ments contained  ta  the  foregoing  application 
and  those  made  to  the  medical  examiner,  to- 
gether with  this  declaration,   shall   be  the 
basis  and  become  part  of  the  contract  of  In- 
surance with  the  Metropolitan  Life  Insurance 
Company;   that  they  are  full  and  true  and 
are  correctly  recorded,  and  that  no  informa- 
tion or  statement -not  contained  in  this  ap- 
plication, and  in  the  statements  made  to  the 
medical  examiner,  received  or  acquired   at 
any  time  by  any  person,  shall  be  binding  up- 
on the  company  or  shall  modify  or  alter  the 
declarations  and  warranties  made  therein; 
that  the  persons  who  wrote  in  the  answers 
and  statements  were  and  are  our  agents  for 
the  purpose  and  not  the  agents  of  the  com- 
pany;   and  that  the  company  Is  not  to  be 
taken  to  be  responsible  for  its  preparation  or 


Digitized  by 


Google 


N.JO 


aiMICK  T.  10!TBOFO£iITA2I  LIFE  INS.  00. 


293 


for  anything  contained  therein  or  omitted 
tberefrom;  tbat  any  false.  Incorrect  or  untrue 
answer,  any  gnppresslon  or  concealment  of 
facts  In.  any  of  the  answers,  any  violation  of 
tbe  covenants,  conditions  or  restriction*  of 
the  policy,  any  neglect  to  pay  the  premium 
on  or  before  the  date  it  becomes  due,  shall 
tender  the  poUc£  null  and  void,  and  forfeit 
ail  payments  made  thereon."  Part  B  Is  en- 
titled: "Statement  made  to  the  medical  ex- 
aminer by  John  W.  Dimick  in  connection 
with  application  on  reverse  side  of  this  sheet 
To  be  fully  completed  by  the  examiner  be- 
fore tbe  applicant  affixes  his  signature.  The 
medical  examiner  will  impress  upon  the  ap- 
plicant tbe  Importance  of  full  and  truthful 
answers  to  every  interrogatory."  Then  fol- 
low niunerous  questions  that  are  intended  to 
develop  the  history  of  tbe  applicant  in  all 
matters  pertaining  to  his  health;  he  is  asked 
q>eciflcaily  whether  he  has  ever  had  certain 
enumerated  diseases;  whether  he  is  ruptur- 
ed; to  give  full  particulars  of  any  illness  he 
may  have  had  since  childhood;  to  state  when 
he  was  last  confined  to  the  house  by  illness, 
etc  One  of  the  questions  is  tills:  "Have 
you  ever  been  an  inmate  of  an  asylum  or 
hospital?  If  so,  when  and  for  what?"  and 
the  answer  Is  "No."  At  the  foot  is  printed 
the  following:  "I  hereby  declare  that  tlie 
application  to  the  'Metropolitan  Life  Insur- 
ance Company  for  an  insurance  on  my  llfe^ 
was  signed  by  me,  and  tliat  I  renew  and 
confirm  my  agreements  therein  as  to  the  an- 
swers given  above  to  the  medical  examiner, 
and  I  hereby  declare  that  said  answers  are 
correctly  recorded,"  It  is  dated  November 
23,  1899,  and  signed  by  John  W.  Dlmlck,  but 
not  by  the  beneficiary.  Part  C  is  entitled  as 
foUows:  "Medical  examination  and  report 
(no  part  of  the  declaration  of  the  applicant)." 

At  the  trial  there  was  introduced  In  evi- 
dence a  paid-up  policy  for  $219  upon  the  life 
of  John  W.  Dimick,  Issued  by  the  Prudential 
Insurance  Company,  February  22,  1897, 
which  was  in  force  at  the  time  the  present 
application  was  made.  Tliat  it  was  in  force 
at  John  W.  Dlmlck's  death  was  admitted  by 
the  plaintiff  In  the  written  proofs  of  death 
signed  by  her  and  submitted  to  the  defend- 
ant company  In  compliance  with  the  condi- 
tion Indorsed  upon  the  policy  in  suit  It  was 
also  In  evidence  that  in  the  year  1893  John 
W.  Dimick  was  for  two  weeks  an  inmate  of 
a  hospital  at  Englewood,  in  which  town  he 
Kalded,  nndergottig  treatment  for  Injuries 
received  In  a  runaway  accident,  and  that  he 
was  conscious  during  tbe  whole  of  the  time 
that  be  spent  In  the  hospital.  Notwithstand- 
ing this  evidence  the  learned  trial  Justice  (in 
view  of  certain  rebuttal  testimony  Intro- 
duced by  the  plaintiff,  which  will  be  men- 
tioned below)  directed  a  verdict  for  the  plain- 
tiff, on  the  ground  that  no  breach  of  war- 
ranty was  shown. 

We  are  inclined  to  agree  with  the  con- 
tention made  In  liehalf  of  the  plaintiff  (now 
defendant  in  error)  that  the  negative  reply 


to  the  question  /'State  amount  of  Inaurance 
you  now  carry  on  your  life,"  etc.,  Is  not  ap- 
plicable to  the  pald-np  policy  In  the  Pruden- 
tial Insurance  Compauy.  It  the  question  had 
stood  alone  U  would  have  permitted,  and  pei^ 
baps  required,  the  word  "carry"  to  be  con- 
strued In  Its  colloquial  sense,  as  equivalent 
to  "possess"  or  "hold";  a  mining  probably 
derived,  however,  from  the  custom  of  hold- 
ing property  that  has  been  jiald  for  with 
borrowed  money  (Cent  Diet,  verb  trana 
"carry,"  pi.  14),  and  so  haidiy  applicable  to  a 
paid-up  policy  tliat  has  ceased  to  be  a  bur- 
den to  the  Insured.  But  the  question  did  not 
stand  alone;  It  was  Immediately  followed  by 
tbe  two  questions  printed  under  the  letter 
"F,"  viz.:  "If  Insured  In  this  company  g^lve 
policy  nnmber&"  and  "Is  there  any  othw 
Insurance  In  force  on  your  Ufe?"  Certainly 
the  second  of  these  questions  would  not  have 
been  required  if  the  former  question  was  in.' 
tended  to  apply  to  all  insurance  in  toroa. 
Therefore,  In  aid  of  the  validity  of  the  con^ 
tract  It  is  fair  to  ascribe  to  the  word  "carry" 
a  limited  sense,  as  applicable  only  to  such 
policies  of  insurance  as  constituted  a  bur- 
den by  requiring  the  continued  payment  of 
premiums. 

With  respect  to  the  answer  of  the  applicant 
that  there  "was  no  other  insurance  In  force 
on  his  Ufe,  counsel  for  tbe  pialutiff  first  con- 
tends that  the  paid-up  poUcy  Is  not  within 
the  meaning  of  "iusmrance,"  because  It  con- 
stitutes simply  an  unconditional  agreement 
to  pay  a  certain  simi  of  money  upon  the 
death  of  John  W.  Dlmlck  to  his  executors, 
administrators,  or  assigns,  irrespective  of  the 
question  of  insurable  Interest,  or  any  question 
of  indemnity  against  loss.  This  point  we 
think,  Is  quite  untenable.  The  paid-up  policy 
was  in  the  form  ordinarily  known  as  an  "In- 
surance policy";  John  W.  Dimick  Is  there- 
in designated  as  the  "insured,"  and  Is  fre- 
quently referred  to  imder  that  designation. 
Moreover,  the  policy  reserves  to  the  company 
the  right  to  "pay  the  sum  of  money  Insured 
hereby  to  any  relative  by  blood  or  connec- 
tion by  marriage  of  tbe  Insured,  or  to  any 
other  person  ai)pearing  to  said  company  to 
be  equitably  entitled  to  the  same  by  reason 
of  having  incurred  expense  in  any  way  on 
behalf  of  the  Insured  for  his  or  her  burial, 
or  for  any  other  purpose." 

The  next  contention  of  the  plaintiff  Is  this: 
that  while,  In  the  original  application,  a  neg- 
ative reply  is  given  to  the  second  Inquiry 
bracketed  under  the  letter  F,  and  no  reply 
is  given  to  the  first  Inquiiy,  yet  there  Is  at- 
tached to  the  policy  Itself  what  purports  to 
be  a  copy  of  the  application,  and  In  the  copy 
the  negative  reply  Is  appended  to  the  first 
question,  and  the  second  question  appears 
as  If  unanswered.  It  Is  Insisted  that  inas- 
much as  this  copy  of  the  application  was  fur- 
nished to  the  Insmred  by  the  company,  and 
represented  by  It  to  be  a  true  copy,  it  is  for 
all  purposes  of  the  policy  to  be  treated  as 
the  application  referred  to  In  the  contract, 
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8o  that  the  question  of  br^ch  oi  warranty 
must  be  determined  by  refseuce  to  the  copy 
of  the  application  that  is  attached  to  the 
IMllcy,  and  not  by  reference  to  the  original 
appllcatiou.  Bat  this  contention  is  over- 
thrown by  reference  to  the  plain  terms  of 
the  policy  itself,  and  to  what  is  attached 
thereto.  The  body  of  the  policy  in  no  wise 
refers  to  the  copy  of  the  application  there- 
unto attached.  The  policy  does  say  that  it 
Is  "subject  to  all  the  conditions  set  forth  on 
the  reverse  side  hereof,  each  and  all  of  which 
are  hereby  made  part  of  this  contract."  The 
body  of  the  policy  fills  the  first  page  of  a 
four-page  document.  Upon  the  second  page, 
which  la  literally  the  "reverse  side"  of  the 
policy,  there  are  printed  in  bold  type  the 
conditions  already  quoted,  and  sundry  other 
conditions  now  immaterial,  and  these  are 
headed:  "Conditions  referred  to  on  the  face 
of  this  policy  as  a  part  of  this  contract" 
On  the  third  page  is  found  what  is  declared 
at  the  head  to  be  "Copy  of  application  re- 
ferred to  in  this  policy."  The  change  of 
phraseology  is  significant,  and  is,  we  think, 
when  taken  together  with  the  statements  con- 
tained In  the  body  of  the  policy,  conclusive 
against  the  contention  of  the  plaintiff.  It  is 
the  original  application,  not  the  copy,  that 
is  made  a  part  of  the  contract  The  copy 
was  furnished,  doubtless,  for  the  information 
and  convenience  of  the  insured,  and  was  In- 
tended to  be  an  accurate  copy,  but  It  Is  not 
certified  to  be  such,  and  In  the  event  of  a 
variance  the  original  application  must  gov- 
ern. If  it  was  essential  for  the  insured  to 
have  an  accurate  copy,  he  was  at  liberty  to 
retain  one  at  the  time  of  making  the  appli- 
cation, or  he  might  have  examined  the  copy 
attached  to  the  policy  In  order  to  detect  and 
correct  errors. 

The  final  contention  of  the  plaintiff  upon 
this  branch  of  the  case  Is  rested  upon  the 
uncontradicted  testimony  of  one  Freedman, 
to  the  effect  that  at  the  time  tbe  policy  was 
written. he  was  soliciting  Insurance  for  the 
defendant  company;  that  he  negotiated  the 
policy  In  question;  that  he  made  out  the 
application;  that  at  that  time  he  knew  there 
was  a  paid-up  policy  in  the  Prudential  Com- 
pany upon  John  W.  Dlmlck's  life,  but  did 
not  consider  a  paid-up  policy  as  being  a  pol- 
icy; that,  before  Dimick  signed  the  applica- 
tion now  in  question,  Mrs.  Dimick  told  Freed- 
man about  the  Prudential  policy;  and  that 
ne  told  her  there  was  not  enough  protection 
In  it,  and  that  she  ought  to  have  more  Insur- 
ance upon  her  husband's  life. 

With  respect  to  the  false  answer  contained 
in  part  B,  In  answer  to  the  question  whether 
the  applicant  had  ever  been  an  inmate  of  an 
asylum  or  hospital,  the  first  contention  of  the 
plaintiff  Is  that  the  answers  contained  In  part 
B  are  not  warranties,  because  they  are  not 
made  such  by  the  contract  of  insurance. 
This  contention  Is  disposed  of  by  an  exam- 
ination of  the  contract  Itself.  The  policy 
makes  the  answers  and  statements  contained 


In  the  application  a  part  of  the  contract,  and 
expressly  treats  them  as  warranties.  Fart  A 
of  the  application  declares  that  the  ans-wers 
and  statements  in  part  A  contained,  and  also 
those  made  to  the  medical  examiner,  togeth- 
er with  this  declaration,  shall  be  the  basis 
and  become  part  of  the  contract  of  Insur- 
ance, and  that  no  information  or  statement 
not  contained  in  this  application  and  in  the 
statements  made  to  the  medical  examiner 
shall  be  binding  upon  the  company.  Fart  B 
contains  the  declaration,  signed  by  the  ap- 
plicant: "That  I  renew  and  confirm  my 
agreements  therein  [that  Is,  In  part  A  con- 
tained] as  to  the  answers  given  above  to  the 
medical  examiner,  and  I  hereby  declare  that 
said  answers  are  correctly  recorded."  And 
part  C,  the  medical  examination,  contains  In 
Its  title  line  the  statement  that  it  is  "no  part 
of  the  declaration  of  the  applicant"  From 
all  this  It  conclusively  appears  that  part  B 
Is  a-  part  of  the  application,  and  the  answers 
and  statements  therein  contained  are  made 
warranties  by  the  contract. 

The  sole  remaining  contention  of  plaintiff 
with  respect  to  the  breach  of  warranty  con- 
tained in  part  B  Is  based  upon  the  testbnony 
of  the  medical  examiner  to  the  effect  that  he 
examined  the  applicant  at  the  request  of  the 
company;  that  he  had  no. personal  knowledge 
that  Dimick  had  been  in  the  hospital;  that  he 
had  no  recollection  of  having  asked  bim 
whether  he  had  been  in  the  hospital,  and  that 
his  impression  was  that  he  failed  to  ask  Dim- 
ick that  question,  and  as  he  (the  examiner) 
had  no  knowledge  that  Dimick  had  ever  been 
in  a  hospital,  he  therefore  wrote  a  negative 
reply  to  the  question. 

It  will  thus  be  seen  that,  upon  our  Inter- 
pretation of  this  policy  of  insurance  (and  the 
same  interpretation  was  adopted  by  the  trial 
Judge),  the  answer  to  the  question  concern- 
ing other  insurance  in  force,  and  the  answer 
to  the  question  concerning  hospital  treatment 
were  alike  made  warranties  by  the  letter  of 
the  contract  But  that  fact  is  not  necessarily 
controlling.  If  they  are  not  warranties  within 
its  fair  meaning  and  spirit.  With  respect  to 
questions  that  relate  to  matters  which  the  in- 
surer must  know  are  not  within  the  person- 
al knowledge  of  the  applicant,  and  with  re- 
spect to  those  that  call  not  for  definite  state- 
ments of  fact,  but  for  statements  of  belief  or 
opinion  (as,  for  instance,  whether  the  appli- 
cant has  ever  had  a  certain  obscure  disease), 
the  letter  of  the  contract  is  to  be  controlled 
by  its  spirit  and  purpose,  and  the  answers 
will  be  deemed  warranties  only  of  the  bona 
fide  belief  and  opinion  of  the  applicant 
Benn  v.  Metropolitan  Ufe  Ins.  Co.,  67  N.  J. 
Law,  310,  51  Atl.  680;  Anders  v.  Knights  of 
Honor,  51  N.  J.  Law,  175,  17  Atl.  119.  See. 
also,  for  cases  Illustrative  of  the  distinction, 
the  following!  Metropolitan  Life  Ins.  Co.  v. 
McTague,  49  N.  J.  Law,  587,  592,  9  AU.  766. 
60  Am.  Rep.  661;  Glutting  v.  Metropolitan 
Life  Ins.  Co.,  50  N.  J.  Law,  287,  13  Atl.  4: 
Lipplncott  V.  Royal  Arcanum,  64  N.  J.  Law, 


Digitized  by 


Google 


N.J.) 


DIMICK  y.  METROPOLITAN  LIFE  INS.  CO. 


29a 


309,  45  Atl.  774;  Finn  v.  Metropolitan  Ufe 
loB.  Co.,  67  N,  J.  Law,  17,  150  AtL  589.  But 
this  distinction  will  not  avail  tbe  present 
plaintiff.  Tlie  Inqulrlea  under  consideration 
related  to  matters  that,  ■within  the  contem- 
plation of  the  contract,  were  or  ought  to  have 
been  within  the  personal  knowledge  of  the 
applicant  Both  related  to  definite  matters 
of  fact.  By  the  undisputed  evidence,  the  re- 
corded answers  were  in  both  instances  un- 
true to  the  knowledge  of  the  applicant 

The  contentions  of  the  plaintiff  are  there- 
fore reduced  to  this:  that  the  consequences 
of  tliese  manifest  breaches  of  warranty  are 
to  be  evaded  by  showing  that  the  untrue  an- 
swers were  inserted  by  agents  of  the  com- 
pany through  error  of  judgment,  negligence, 
or  stupidity.  And  the  facts  were  attempted 
to  be  proved,  not  by  any  writing,  authentic 
or  otherwise,  but  by  the  testimony  of  wit-, 
nesses  as  to  what  transpired  verbally  before' 
the  contract  was  reduced  to  writing  and  sign- 
ed by  the  parties.  The  learned  trial  Justice 
adopted  the  view  that,  as  Freedman  was  in 
fact  the  agent  of  the  defendant  company  for 
the  purpose  of  soliciting  the  insurance,  the  re- 
citals contained  in  the  application,  to  the  ef- 
fect "that  the  persons  who  wrote  in  the  an- 
swers and  statements  were  and  are  our 
agents  [that  is,  agents  of  the  applicant  and 
beneficiary  for  the  purpose],  and  not  the 
agents  of  the  company,  and  that  the  com- 
pany Is  not  to  be  responsible  for  its  prepara- 
tion or  for  anything  contained  therein  or 
omitted  therefrom,"  etc.,  could  not  be  taken 
advantage  of  by  the  defendant;  that  the  de- 
fendant could  not  enjoy  the  benefits  of  the 
agency  and  repudiate  the  acts  of  the  agent; 
and  that  since  Freedman  knew  of  the  exis- 
tence of  the  Prudential  policy,  and  vrlth  that 
knowledge  purposely  and  honestly,  and  on  bis 
own  understanding  of  the  situation,  wrote  the 
negative  reply  to  the  inquiry  respecting  other 
insurance  in  force,  the  company  was  bound 
thereby  for  reasons  of  public  policy. 

As  to  the' negative  reply  to  the  question 
whether  the  applicant  had  been  an  inmate 
of  a  hospital,  the  trial  justice  treated  the 
medical  examiner  as  the  agent  of  the  com- 
pany, and  held  that  he  had  waived  that 
qnestlon.  But  be  did  not  waive  it;  he  wrote 
in  an  answer  that  was  precisely  contrary  to 
the  fact  And  so  the  false  answer  in  the 
medical  examination  must  stand  upon  the 
ume  basis  with  that  contained  in  part  A, 
nnless  a  distinction  can  be  found  between 
the  functions  of  the  medical  examiner  and 
the  functions  of  the  insurance  solicitor  with 
respect  to  the  preparation  of  the  applica- 
tion. It  may  simplify  the  discussion  of  the 
qnestlon  of  law  thus  prraented  to  assume  at 
the  outset  (without  conceding  the  proposi- 
tion) that,  if  the  insurance  solicitor  and  the 
medical  examiner  were  in  truth  in  the  em- 
ploy of  the  company  and  acting  in  its  in- 
terest In  all  matters  relating  to  the'  negotia- 
tions of  the  contract  including  the  prepara- 
tion of  the  application,  the  express  declara- 


tion of  the  applicant  that  for  certain  pur- 
poses they  should  be  deemed  his  agents,  and 
not  the  agents  of  the  company.  Is  an  entire 
nullity;  and  that  notwithstanding  this  dec- 
laration, they  remained  for  all  purposes  the 
agents  of  the  company,  and  not  of  the  appli- 
cant Even  so,  the  company  was  certainly 
at  liberty  to  limit  the  powers  and  authority 
of  its  own  agents,  and  third  parties  dealing 
with  the  agents,  with  express  notice  of  the 
limitations  thus  imposed,  cannot  bind  the 
principal  by  any  act  done  by  the  agents  in 
excess  of  the  bounds  of  their  authority. 
Catoir  V.  Am.  Life  Ins.  &  Trust  Ck).,  33  N.  J. 
Law,  487;  Metropolitan  Life  Ins.  Co.  v.  Mc- 
Grath,  62  N.  J.  Law,  358,  19  Ati.  386;  Mc- 
Clave  V.  Mutual  Reserve  Fond  Life  Assn., 
55  N.  J.  Law,  187.  26  AO.  78;  DwelUng 
House  Ins.  Ca  t.  Snyder,  S9  N.  3.  Law,  18, 
84  Ati.  931.  Such  limitation,  and  such  ex- 
press notice,  are  set  forth  plainly  upon  the 
face  of  this  application.  The  applicant  was 
thereby  plainly  given  to  understand  that, 
If  he  desired  to  use  that  instrument  as  the 
basis  of  a  contract  of  Insurance  with  this 
company,  be  must  himself  assume  sole  re- 
sponsibility for  the  truth  and  correctness 
of  the  replies  made  to  the  questions  therein 
contained;  that  Freedman  and  the  medical 
examiner,  though  they  were  agents  of  the 
insurance  company,  were  without  power  to 
bind  the  company  by  any  modification  or  al- 
teration of  the  declarations  made  therein, 
such  power  being  expressly  denied  to  them; 
and  that  any  false.  Incorrect  or  untrue  an- 
swer, or  any  suppression  or  concealment  of 
facts  in  any  of  the  answers,  would  render  the 
policy  null  and  void.  If  persons  seeking  In- 
surance, and  insurance  companies,  are  to 
be  left  free  to  enter  into  such  contracts  as 
they  please  with  reference  to  life  durance, 
It  i&  difficult  to  find  any  ground  on  which 
we  can  Ignore  the  force  of  such  stipulations. 
If  a  similar  question  were  raised  concerning 
a  contract  relating  to  any  other  subject-mat- . 
ter,  not  the  slightest  doubt  would  be  enter- 
tained with  respect  to  the  answer  that  should 
be  given.  But  by  reason  of  the  extreme 
hardship  that  seems  to  result  In  certain  in- 
stances from  avoiding  contracts  of  Insur- 
ance for  reasons  such  as  are  here  presented, 
courts  have  sometimes  sought  to  escape  from 
the  force  and  effect  of  the  plain  letter  of  the 
instrument  by  an  appeal  to  a  supposed  pub- 
lic policy.  We  are  not  aware  of  any  public 
policy  that  prohibits  such  stipulations.  In- 
surance companies  have  the  right  to  say  that 
they  will  not  insure  lives  until  they  are  made 
aware  of  the  past  history  aud  present  finan- 
cial standing  of  the  applicant  by  a  written 
declaration  signed  by  himself  and  made  upon 
his  own  responsibility.  If  it  Is  considered 
essential  to  inquire  as  to  the  amount  of  in- 
surance outstaudlng  upon  bis  life,  they  have 
a  light  to  Insist  upon  a  correct  reply  to  such  an 
inquiry  as  a  condition  precedeut  to  the  issa- 
ance  of  a  policy.  One  who  is  largely  Insured 
may  for  that  reason  be  more  strongly  tempted 
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to  end  his  own  life,  in  case  of  being  OTercome 
by  dlsaeters  In.  business.  One  laisely  In- 
sured may  be  more  liable  to  assassination  at 
the  hands  of  those  who  are  to  receive  the 
benefit  apon  his  demise.  And  so  with  respect 
to  the  Inquiry  whether  the  applicant  had  ever 
been  an  Inmate  of  an  asylum  or  hospital. 
It  may  often  be  the  case  that  this  fact  Itself 
has  no  bearing  upon  the  expectancy  of  life 
of  the  applicant.  In  the  present  case  It  ap- 
pears that  Dlmlck's  treatment  in  the  hos- 
pital was  for  the  results  of  a  not  very  serious, 
accident,  and  that  this  accident  had  nothing 
to  do  with  producing  bia  death.  But  it  is 
matter  of  common  knowledge  that  while  a 
patient  is  confined  in  a  bospital  he  is  sub- 
jected to  rigid  scrutiny  by  physicians  and 
nm-ses,  and  that  in  some  cases  a  record  is 
kept  of  his  general  physical  condition.  Such 
a  record  might  disclose  important  matters 
respecting  the  constitution  of  the  patient, 
although  not  connected  with  the  disease  or 
Injury  for  which  be  underwent  treatment. 
It  is  therefore  not  unreasonable  for  insur- 
ance companies  to  require  a  full  disclosure 
from  applicants  coucemlnK  any  hospital  treat- 
ment that  they  have  undergone  in  the  past, 
in  order  that  a  full  investigation  of  every- 
thing relating  to  the  expectancy  of  life  may 
be  conducted. 

It  is  suflSdent,  however,  to  sny  that  the 
parties  to  this  contract  have  themselves 
treated  these  replies  as  material  for  the  pur- 
pose of  the  contract.  We  are  aware  of  no 
rule  of  law  that  prevents  them  from  doing 
BO.  If  there  be  any  public  policy  to  the  con- 
trary, it  is  for  the  Legislature,  and  not  for 
the  courts,  to  declare  it  With  respect  to 
fire  policies,  our  Legislature  has  thought  fit 
to  enact  (Oen.  St.  p.  1766,  {{  121,  122,  etc.) 
that  property  in  this  state  shall  not  be  In- 
sured excepting  under  a  standard  form  of 
policy.  No  similar  provision  exists  with  re- 
spect to  life  insurance. 

There  is  a  principle  of  public  policy  that 
we  find  imbedded  in  the  common  law,  and  that 
furnishes  the  underlying  reason  for  the  rule 
of  evidence  that  written  contracts  are  not  to 
be  varied  or  altered  by  parol  testimony.  It 
was  well  expressed  by  the  late  Chief  Justice 
Beasley,  when  he  said  (Dewees  v.  Manhattan 
Ins.  Co.,  35  N.  J.  Law,  366,  at  page  375): 
"That  the  common  good  requires  that  it  shall 
be  conclusively  presumed  in  an  action  at  law, 
in  the  absence  of  deceit,  tliat  the  parties 
have  committed  their  real  understanding  to 
writing.  Hence  it  necessarily  follows  that 
all  evidence  merely  oral  is  rejected,  whose 
effect  Is  to  vary  or  contradict  such  expressed 
understanding.  Such  rejection  arises  from 
the  consideration  that  oral  testimony  is  an- 
reliable  In  comparison  with  that  which  is 
written.  It  is  idle  to  say  that  the  estoppel, 
If  permitted  to  operate,  will  prevent  a  fraud 
or  Inequitable  result;  most  parol  evidence 
contradictory  of  a  written  instrument  has  the 
same  tendency;  but  such  evidence  is  rejected 
not  becanse,  if  true,  it  ought  not  to  be  receiv- 


ed, but  because  the  written  instrument- is  the 
safer  criterion  of  what  was  the  real  intention 
of  the  contracting  parties."  It  may  be  add- 
ed that  while  fraud  or  deceit,  proved  by 
word  of  mouth  merely,  may  render  void  a 
written  contract,  and  leave  the  parties  i»iifei« 
they  stood,  it  will  not  in  a  court  of  law  be  ac- 
cepted as  making  for  the  parties  a  different 
engagement  from  that  which  they  have  de- 
liberately expressed  in  writing.  Nor  can  a 
material  part  of  an  entire  contract  be  avoid- 
ed, leaving  the  residue  of  the  stipnlatlona  to 
stand. 

In  this  state  the  elementary  principle  novr 
declared  has  been  uniformly  applied  to  con- 
tracts of  fire  insurance.  In  Franklin  Fire 
Ins.  Co.  V.  Martin,  40  N.  3.  Law,  668,  29  A.m. 
Rep.  271,  where  the  insurance  was  obtained 
through  an  agent  of  the  company,  who  In- 
,  spected  the  premises  at  the  time  of  taking 
the  proposal  and  knew  the  manner  in  which 
they  were  used,  the  trial  Judge  left  to  the 
Jury  the  determination  of  the  question  wheth- 
er the  parties  themselves  did  not  imowlngly 
use  the  term  "boarding  hoose"  for  the  pur- 
pose of  describing  what  was  In  tmth  a  cotm- 
try  tavern.  This  court  held  that  snch  evi- 
dence was  not  admissible  to  vary  the  terms 
of  the  written  contract,  and  that  it  could  not 
be  received  to  raise  an  estoppel  in  pals,  and 
thereby  conclude  the  insurer  from  setting  np 
the  defense  that  the  policy  was  void  by  rea- 
son of  a  breach  of  the  conditions  upon  which 
it  was  written.  In  Carson  v.  Jersey  City  Ins. 
Co.,  43  N.  J.  Law,  300,  30  Am.  Rep.  584,  the 
Supreme  Court  held  that  a  stipulation  in  a 
policy  that  "no  agent  of  this  company  la 
authorized  in  any  respect  to  change  the  terms 
and  conditions  of  this  policy,  and  they  shall 
neither  be  changed  nor  waived  except  in 
writing,  signed  by  the  president  and  secre- 
tary," did  not  apply  to  a  condition  that  was 
to  be  performed  after  the  loss  had  occurred, 
such  as  the  furnisliing  of  proofs  of  loss,  and 
that  a  condition  of  this  ctiaracter  might  t>e 
waived  by  parol;  but  the  decision  recognised 
that  the  stipulation  did  apply  to  those  condi- 
tions and  provisions  in  the  policy  which  re- 
late to  the  formation  and  continuance  of  the 
contract  and  are  essential  to  its  binding 
force  while  it  is  running.  In  Bennett  ▼. 
St.  Paul  Fire  &  Marine  Ins.  Co.,  66  N.  J. 
Law,  377,  27  Atl.  641,  the  policy  declar- 
ed that  it  should  be  void  If  the  assured  at 
the  time  bad  any  other  insurance  upon  the 
premises.  The  defendant  pleaded  that  there 
was  such  other  insurance.  The  plaintiff  re- 
plied that,  at  the  time  the  policy  was  made 
and  the  premium  paid,  the  defendant  knew 
of  the  existence  of  other  Insurance,  and  with 
this  knowledge  issiied  the  policy  sued  on. 
Upon  demurrer  to  the  replication,  the  Sa> 
preme  Court  gave  Judgment  for  the  defend- 
ant And  in  Ellison  v.  Gray,  55  N.  J.  ISq. 
581,  37  AtL  1018,  the  attempt  was  made  to 
obviate  the  force  of  a  stipulation  contain 'd 
in  a  policy,  requiring  a  renewal  premlnm  tu 
be  paid  before  the  expiration  of  the  term  of 
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Hf  original  Insurance,  on  the  gronnd  of  a 
lerbal  representation  made  by  an  employ6 
of  tbe  insurer,  In  the  presence  and  without 
the  dissent  of  the  general  agent,  to  the  ef- 
fect "that  the  contract  would  hold  just  the 
game  as  though  It  had  been  paid  for  prior 
to  the  expiration  of  the  contract"  This  court 
held  the  Insurers  bound  by  the  terms  of  the 
policy,  upon  the  authority  of  the  Dewees  and 
ilartln  Cases. 

These  cases  related  to  policies  of  fire  In- 
surance; but  the  fundamental  principle  ap- 
plies to  all  contracts  in  writing.  The  Su- 
preme Court  of  the  United  States  at  one  time 
expressed  a  somewhat  contrary  Tlew.  In- 
surance Co.  r.  Wilkinson,  13  Wall.  222,  20  U. 
Ed.  617.  But  eyen  that  case  does  not  go  to 
tbe  extent  that  would  sustain  the  present  ac- 
tion, for  there  it  did  not  appear  that  any 
limitation  of  the  agent's  authority  was 
tnongbt  to  the  notice  of  the  applicant  for 
iosmtmce,  and  the  opinion  expressly  bases 
tbe  decision  on  that  ground.  This  case  was 
dted,  and  its  reasoning  overthrown,  by  Mr. 
JTnstice  Depue  In  tbe  Martin  Case.  And  the 
later  decisions  In  the  federal  Supreme  Court 
are  In  accord  with  the  rule  as  established  In 
tbls  state.  New  York  Life  Ins.  Co.  t.  Fletch- 
er, 117  U.  S.  619,  6  Sup.  Ct  837,  29  L.  Ed. 
834,  where  the  court  distinguished  tbe  Wll- 
klnson  Case  on  the  gronnd  Just  mentioned; 
Nortbem  Assurance  Co.  v.  Grand  View  Bidg. 
Ass's.  183  U.  S.  308,  22  Sup.  Ct  138,  46  L.. 
Ed.  213.  The  almost  unlrersal  enforcement, 
in  other  Jurisdictions,  of  the  rule  that  we 
bare  adhered  to  in  this  state,  will  become  ap- 
parent by  reference  to  the  numerous  cases, 
trom  the  English  reports  and  from  state  re- 
ports, which  are  dted  and  exhaustively  re- 
viewed In  the  learned  opinion  of  Mr.  Justice 
Shiras  in  tbe  case  last  cited. 

But  counsel  for  tbe  plaintiff  insists  that 
the  contract  here  in  suit  was  made  in  the 
state  of  New  York,  and  was  to  be  there  per^ 
formed,  and  that  its  validity  and  construc- 
tion must  therefore  be  determined  according 
to  tbe  law  of  that  state.  1  ChItt  Contracts, 
p.  128  et  seq.  The  trial,  however,  seems  to 
bave  proceeded  upon  the  theory  that  the  law 
of  this  state  should  control.  As  to  the  place 
of  making,  the  proofs  render  it  at  least  doubt- 
ful whether  the  contract  was  made  In  New 
York,  and  so  the  direction  of  a  verdict  for 
tbe  plaJntifC  cannot  be  sustained  on  tluct 
gcormd.  Dtmlck  and  his  wife  resided  at 
BiUglewood,  In  this  state,  and  be  there  fol- 
lowed his  trade  as  a  earpenter.  The  appUca- . 
tlon  was  there  made  out,  signed,  and  deliv- 
ered to  defendant's  agent  There  Is  no  spe- 
cific proof  to  show  where  the  policy  itself 
-was  actually  ddlvered,  outside  of  Its  own  re- 
citals. In  the  absence  of  anything  to  show 
tbat  Dlmlck  or  his  wife  departed  from  their 
borne  to  receive  it,  the  presumption  would 
be  that  it  came  to  their  hands  where  they  re- 
aided.  The  recital.  In  the  body  of  the  policy, 
that  it  was  signed  and  delivered  at  the  office 
at.  tbe  company  in  the  city  of  New  York,  la 


perhaps  evidential  to  the  contrary,  but  is 
certainly  not  controlling..  Tbe  place  of  per- 
formance Is  likewise  obscure.  Tbe  contract 
was  of  the  form  known  as  an  endowment 
policy,  and  In  it  the  company  agreed  to  pay 
the  sum  therein  specified  to  the  insured,  at 
its  home  office  in  the  city  ot  New  Xork,  upon 
surrender  of  the  policy  at  the  expiration  of 
20  years  from  its  date,  and  did- further  agree, 
in  case  the  insured  should  die  prior  to  that 
date,  to  pay  said  sum  to  Bridget  Dlmlck,  if 
living,  otherwise  to  tbe  legal  representatlvea 
of  the  insured,'  upon  tbe  receipt  by  the  com- 
pany at  its  home  office,  and  its  approval,  of 
the  proofs  of  death,  and  upon  the  surrender 
of  the  policy.  It  therefore  is  not  clearly  ex- 
pressed that  in  the  event  of  the  death  of  the 
Insured,  payment  was  to  be  made  to  the 
beneficiary  at  the  home  office.  As  both  she 
and  her  husband  lived  In  this  state  at  the 
time  the  policy  was  written  and  at  the  time 
of  his  death,  and  as  a  debtor  under  ordinary 
circumstances  is  obliged  to  seek  out  the  cred- 
itor for  the  purpose  of  making  payment,  in 
the  absence  of  a  stipulation  to  the  contrary, 
it  becomes  a  matter  of  doubtful  construction, 
upon  the  terms  of  the  contract,  whether  It 
was  to  be  performed  in  this  state,  or  In  tbe 
state  of  New  York,  in  the  event  that  has 
transpired.  Upon  this  queatlcm  we  at  present 
express  no  opinion. 

But  since  the  plalntlfl  has  raised  the  ques- 
tion of  the  law  of  New  York,  and  since  we 
have  reached  the  conclusion  that  a  venire  de 
novo  is  necessary,  we  think  It  proper  to  ex- 
press our  views  upon  the  question.  By  force 
of  our  revised  act  concerning  evidence  (P.  L. 
1900,  p.  370,  8  26),  "the  reports  of  the  Judicial 
decisions  of  other  states  and  countries  may- 
be Judldally  noticed  by  the  courts  of  this 
state  as  evidence  of  the  common  law  of  such 
states,  and  the  usual  printed  books  of  such 
reports  shall  be  plenary  evidence  of  such  de- 
cisions." We  have  found  ourselves  much  em- 
barrassed In  this  inquiry  by  reason  of  tibe 
great  contrariety  of  the  views  that  have 
t6ani  expression  In  the  reports  of  our  sister 
state  upon  tbe  topl(^  owing  doubtless  in  large 
part  to  the  fact  that  In  their  system  the  legal 
and  equitable  Jurisdictions  are  consolidated, 
and  the  appropriate  remedies,  perhaps,  some- 
times confounded.  We  commence,  however,, 
with  the  reasonable  presumption  that  so  fun- 
(tamental  and  salutary  a  rule  aa  that  which 
requires  that  a  written  contract  shall  speak 
for  itself,  and  that  engagements  which  the 
parties  have  deliberately  chosen  to  embody  in 
that  form  are  not  to  be  varied  or  controlled 
by  the  verbal  declarations  made  at  and  be- 
fore the  execution  of  the  contract,  restiiig  as 
this  rule  does  upon  fundamental  principles 
of  general  public  policy.  Is  not  to  be  consid- 
ered as  nonexistent  in  a  given  Jurisdiction 
until  clear  evidence  to  that  effect  is  adduced 
from  its  reported  decisions.  Indeed,  the  New 
York  reports  furnish  abundant  evidence  that, 
with  respect  to  contracts  In  general,  tbe  rule 
Is  fully  recognized  and  enforced.    Do  they. 
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show  that  It  la  not  recognized,  or  not  enfor- 
ced, with  respect  to  contracts  of  Insurance, 
under  circumstances  such  as  here  presented? 
The  precise  question  Is  whether  a  false  an- 
0WOT  in  writing  to  a  material  Inquiry  contain- 
ed In  an  application  for  Insurance  is  there 
held  out  to  be  a  breach  of  the  warranty,  al- 
though the  application  and  the  policy  alike 
makes  these  answers  warranties;  and  wheth- 
er this  is  so  held  in  an  action  at  law,  brought, 
not  for  the  purpose  of  reforming  or  setting 
aside  the  agreement,  but  for  the  purpose  of 
a  recovery  upon  it  according  toits  terms;  the 
sole  ground  for  sustaining  the  action,  in  spite 
of  the  apparent  breach  of  warranty,  being 
this,  that  the  truth  was  known  to  and  was 
Ignored  by  an  agent  of  the  insurer,  who  act- 
ed in  the  preparation  of  the  application;  the 
application  itself  in  effect  declaring  that  the 
applicant  shall  be  responsible  and  solely  re- 
sponsible for  the  truth  of  the  answers  there- 
in made,  and  for  their  correct  recording,  and 
that  the  agent  of  the  company,  if  permitted 
by  the  applicant  to  write  down  the  answers, 
has  no  authority  to  bind  the  company  by  en- 
tering an  incorrect  answer.  For  the  latest 
authoritative  decision  in  New  York  we  are 
referred  to  Sternaman  v.  Metropolitan  Life 
Ins.  Co.,  170  N.  Y.  13,  62  N.  a  763,  57  L.  R. 
A.  318,  88  Am.  St  Rep.  625,  a  case  decided  a 
little  over  one  year  ago.  This  appears  to 
have  been  an  action  at  law  brought  to  recov- 
er upon  a  contract  similar  to  the  one  now  In 
suit.  The  defendant  set  up  a  breach  of  war- 
ranty, consisting  of  a  false  answer  to  one  of 
the  questions  contained  in  part  B  of  the  ap- 
plication, which  was  signed  by  the  applicant 
and  witnessed  by  the  medical  examiner.  Up- 
on the  trial,  plaintiff's  counsel  offered  to 
prove  that  the  answers  in  this  part  of  the  ap- 
plication were  filled  in  by  the  physician  In  his 
own  Iiandwrlting;  that  the  Insured  stated  to 
him  his  medical  history,  including  an  account 
of  numerous  Illnesses,  more  or  less  important, 
from  which  he  had  suffered,  and  described 
the  treatment  he  had  undergone,  and  that  the 
medical  examiner  said  they  were  not  of 
enough  Importance  to  be  inserted  in  the  ap- 
plication. The  evidence  thus  proffered  was 
excluded  as  Incompetent,  immaterial,  and  in 
violation  of  the  contract,  on  the  ground  that 
the  plaintiff  could  not  by  parol  vary  the  terms 
of  the  application  and  contract  The  Court 
of  Appeals  reversed  the  Judgment,  Judge 
Vann  delivering  the  opinion  of  the  majority, 
and  Judge  Oray  a  dissenting  opinion.  With 
the  concurrence  of  Chief  Justice  Parker.  Al- 
though the  reasoning  of  the  Judges  covered 
the  whole  topic  that  we  have  discussed,  the 
precise  question  decided  was  quite  narrow. 
It  will  be  observed  at  once  that  it  related  to 
an  answer  contained  in  part  B  of  the  appli- 
cation, and  has  no  bearing  upon  part  A,  out 
of  which  a  part  of  the  present  controverBy 
arises.  Vann,  J.,  In  his  opinion,  states  ex- 
pressly: "The  parties  to  the  policy  In  ques- 
tlou  might  agree  that  the  person  who  filled 
out  part  A  of  the  application  was  the  agent 


of  the  Insured,  and  not  of  the  company. 
There  is  a  difference  in  the  nature  of  the 
work  of  filling  out  the  blank  to  be  signed  by 
the  insured,  and  that  of  filling  out  the  blank 
furnished  for  the  use  of  the  medical  exam- 
iner. The  former  is  the  work  of  the  Insured, 
and  may  be  done  as  well  by  one  person  as  by 
another.  He  may  do  it  hltnself,  or  appoint 
an  agent  to  do  it  for  him.  It  is  quite  differ- 
ent however,  with  the  work  of  the  medical 
examiner,  because  that  requires  profes^onal 
skill  and  experience,  and  the  insurer  permits 
it  to  be  done  only  by  its  own  appointee.  The 
insured  can  neither  do  that  work  himself,  nor 
appoint  a  physician  to  do  it  because  the  in- 
surer very  properly  insists  upon  making  the 
selection  Itself."  That  decision  is  not  con- 
trolling upon  the  present  case,  because  of  the 
distinction  that  the  court  Itself  pointed  out 
But  again,  the  Sternaman  Case  was  decided 
after  the  making  of  the  contract  now  in  suit, 
and  the  rule  there  enunciated  may  be  said 
not  to  have  entered  into  the  contemplation  of 
the  present  contracting  parties.  We  have 
therefore  examined  the  eariier  New  York 
cases,  among  others  the  following:  Chase  v. 
Hamilton  Ins.  Co.  (1859)  20  N.  Y.  52;  Rohr- 
bach  V.  Germanla  Fire  Ins.  Co.  (1875)  62  N. 
Y,  47,  20  Am.  Rep.  451;  Alexander  v.  Ger- 
manla Ph:e  Ins.  Co.  (1876)  66  N.  Y.  404,  23 
Am.  Rep.  76;  Van  Schoick  v.  Niagara  Fire 
Ins.  Co.  (1877)  88  N.  Y.  434;  Sprague  v.  Hol- 
land Purchase  Co.  (1877)  69  N.  Y.  128;  Whlted 
V.  Germanla  Fire  Ins.  Co.  (187^  76  N.  Y. 
416,  32  Am.  Bep.  830;  Flynn  v.  Equitable 
life  Ins.  Co.  (1879)  78  N.  Y.  668,  34  Am. 
Rep.  561;  Grattan  t.  Metropolitan  life  Ins. 
Co.  (1880)  80  N.  Y.  281,  36  Am.  Rep.  617; 
another  of  the  same  name  (1883)  92  N.  Y. 
274>  44  Am.  Rep.  372;  Fowler  v.  Metropolitan 
Life  Ins.  Co.  (1889)  116  N.  Y.  389,  22  N.  E. 
576,  6  li.  K.  A.  805;  O'Brien  v.  Home  Benefit 
Society  (1889)  117  N.  Y.  810,  22  N.  K  954; 
Berry  v.  American  Central  Ins.  Co.  (18%) 
132  N.  T.  49,  30  N.  B.  264,  28  Am.  St  Rep. 
548;  Cross  v.  National  Fire  Ins.  Co.  (1882) 
132  N.  Y.  133,  30  N.  E.  390;  Qulnlan  v.  Prov- 
idence Washington  Ins.  Oj.  (1892)  138  N.  Y. 
866,  81  N.  E.  31,  28  Am.  St  Rep.  645;  Baum- 
gartel  v.  Providence   Washington    Ins.    Co. 

(1893)  136  N.  Y.  547,  32  N.  E.  990;  McNally 
V.  Phoenix  Ins.  Co.  (1898)  137  N.  Y.  389,  33 
N.  E.  476;   Moore  t.  Hanover  Fire  Ins.  Co. 

(1894)  141  N.  Y.  219,  86  N.  B.  191;  Forward 
V.  Continental  Ins.  Co.  (1894)  142  N.  Y.  S82, 
37  N.  m  616,  25  L.  R.  A.  637;  Wood  v. 
American  Fire  Ins.  Co.  (1806)  149  N.  Y.  382, 
44  N.  E.  80,  52  Am.  St  Rep.  738;  Robblns  v. 
Springfield  Fire  Ins.  Co.  (1896)  149  N.  Y.  477, 
44  N.  E.  169.  These  cases  show  that  the 
Court  of  Appeals  of  New  York  has  not  ad- 
hered with  entire  consistency  to  any  definite 
rule.  In  most  cases,  however,  where  the  in- 
sured acted  with  express  notice  of  UmltationB 
upon  the  authority  of  the  insurer's  agent  he 
was  not  permitted  to  bind  the  insured  by  the 
acts  of  the  agent  done  outside  of  such  Umlta- 
tlons.    None  of  the  cases  Is  strictly  in  point 
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witb  the  present  The  one  most  nearly  bo  is 
the  Steinaman  Case,  already  dlsUngulahed. 
Onr  review  satisfies  us  that  by  the  common 
law  of  tbe  state  of  New  York  the  plaintiff  in 
an  action  at  law  upon  a  life  insurance  policy 
may  not  avoid  the  effect  of  a  warranty  con- 
tained in  the  application,  on  tbe  ground  that 
an  agent  of  the  company  knew  tbe  facts  and 
Incorrectly  entered  them  In  tbe  application, 
wbere  the  Instmment  Itself  contains  an  ex- 
press limitation  upon  the  powers  of  the  agent, 
sach  as  is  contained  in  the  application  before 
us.  At  least,  this  is  true  so  far  as  answers 
written  by  the  Insurance  solicitor  are  concern- 
ed, tbe  answers  being  such  as  the  applicant 
himself  was  at  liberty  to  insert. 

Tbe  Judgment  of  the  Supreme  Ciourt  should 
be  reversed,  and  a  venire  de  novo  awarded. 


In  re  MARSH'S  ESTATE. 
(Prerogative  Conrt  of  New  Jwser.    Tone  16, 

mm.) 

■XKCUTOR  —  REMOVAL  —  APPHAL-POWKR  OF 
PRBROOATIVB  COURT  TO  PREVENT  WASTE— 
DBTBRMINATION  OF  NECESSITY— APPOINT- 
ING ADMINISTRATOR  PBNDBNTB  UTB. 

1.  Pending  the  determination  of  an  appeal 
from  a  decree  of  the  orphans'  court  removing 
an  executor,  the  prerogative  court  has  the  pow- 
er to  make  proper  orders  to  protect  the  estate 
from  waste. 

2.  The  prerogative  court  can  resort  to  the  evi- 
dence in  the  transcript  in  order  to  determine 
whether  the  particular  case  before  it  requires 
the  exercise  of  the  power. 

3.  Pending  the  determination  of  an  appeal 
from  a  decree  removing  an  executor,  the  pre- 
rogative conrt  may  appoint  au  administrator 
pendente  lite. 

4.  Where,  on  an  appeal  from  a  decree  re- 
moving an  executor,  it  appears  that  the  ratate 
consists  of  securities  and  cash  deposited  in  a 
bank,  and  that  an  order  made  by  the  lower 
court  restraining  the  removed  executor  from 
disposing  of  the  estate  during  the  pendency  of 
the  proceedings  has  not  been  appealed  from, 
•nd  there  is  no  claim  that  the  estate  has  been 
diminished  in  value  since  the  appeal  was  taken, 
the  prerogative  court  will  not  appoint  an  ad- 
miniatrator  pendente  lite  on  a  motion  based  on 
the  misconduct  tor  which  the  executor  was  re- 
moved. 

Aiipeal  from  Orphans'  Court,  Essex  Coun- 
ty. 

In  the  matter  of  the  estate  of  Stewart  O. 
Marsh,  deceased.  From  a  decree  removing 
tbe  executor  of  the  estate,  he  appeals.  Pend- 
ing appeal  motions  were  made  to  appoint  an 
administrator  pendente  lite,  or  to  require 
tbe  former  executor  to  give  security  for  the 
estate  In  his  hands.    Motions  denied. 

Edward  D,  Duffleld,  for  the  motions. 
Thomas  Anderson,  opposed. 

MAGIE,  Ordinary.  On  behalf  of  appel- 
lant, a  preliminary  objection  is  made  to  the 
consideration  of  these  motions  on  two 
grounds:  (1)  That  there  are  no  facts  before 
the  court  on  which  the  action  can  be  taken. 
It  being  contended  that  the  evidence  con- 
tained in  tbe  transcript  sent  up  from  tbe 


orphans'  court  cannot  be  used;  and  (?)  that 
the  motions  require  the  court  to  consider  and 
determine  the  very  question  presented  by 
the  appeal,  it  being  contended  that  it  Is  ir- 
regular to  require  the  court  to  anticipate  its 
decision  on  that  question. 

It  is  not  urged  by  the  appellant  that,  n^ 
on  an  appeal  of  this  nature,  this  court  is 
without  power  to  protect  tbe  estate  from 
waste,  pending  the  determination  of  tbe  ap- 
peal, by  tbe  proper  orders.  I  think  tbe  ex- 
istence of  such  a  power  Is  free  from  doubt, 
and  I  should  not  hesitate  to  exercise  It  In 
any  proper  case.  Nor  can  I  admit  that  I 
could  not  resort  to  the  evidence  in  tbe  tran- 
script to  discover  whether  or  not  a  case  ex- 
isted calling  for'  the  exercise  of  that  power. 

Whether,  upon  such  an  appeal,  tbe  remov- 
ed executor  may  be  required  to  give  secu- 
rity, I  do  not  think  clear,  and  do  not  per- 
ceive how  such  an  order  could  be  practi- 
cally enforced.  But  the  appointment  of  au 
administrator  pendente  lite  may,  in  my  judg- 
ment, be  always  made  In  a  proper  case  in 
this  court  ■  This  view  was  expressed  by 
Chief  Justice  Kirkpatrick  in  Bloomfleld  v. 
Ash,  4  N.  J.  Law,  314. 

The  Intervention  of  the  court  by  the  ap- 
pointment of  an  administrator  pendente  lite, 
which  will  occasion  expense  to  the  estate, 
ought  not,  however,  to  take  place,  unless 
there  Is  some  reasonable  ground  to  appre- 
hend that.  If  no  such  appointment  be  made, 
there  will  be  loss  to  the  estate. 

It  is  not  contended  on  behalf  of  the  mo- 
tions that  any  facts  appear  in  tbe  evidence 
Justifying  such  an  apprehension,  except  tliat 
the  alleged  delinquencies  and  misconduct  of 
appellant,  upon  which  the  decree  removing 
him  was  based,  permit  the  Inference  that  the 
estate  In  his  hands  is  In  danger.  Upon  this 
contention,  it  Is  obvious  that  I  must  first  de- 
termine that  appellant  was  guilty  of  the  de- 
linquencies and  misconduct,  and  so  antici- 
pate the  determination  of  this  appeal.  The 
court  ought  not  to  be  required  to  do  this  un- 
der tbe  circumstances  in  this  case.  There  is 
no  claim  that  the  estate  has  been  diminished 
in  value,  and,  although  it  seems  that  this 
result  may  be  due  to  Incidental  causes  rather 
than  to  the  mismanagement  of  appellant,  yet 
it  Is  a  fact  to  be  considered  that  there  has 
been  no  actual  loss.  It  was  admitted  in  tbe 
argument  that,  while  tbe  matter  was  pend- 
ing In  tbe  orphans'  court,  an  order  was  made 
restraining  the  appellant  from  disposing  of 
any  part  of  the  estate  in  bis  hands  during 
the  pendency  of  the  proceeding,  which  order 
has  not  been  appealed  from.  The  estate  con- 
sists of  securities  and  cash  deposited  In  bank. 
If  the  restraining  order  of  the  orphans'  court 
Is  thought  to  Iiave  spent  its  force  (as  to  which 
no  opinion  Is  expressed),  such  an  order  may 
t>e  applied  for  here,  and  would  insure  the 
safety  of  the  fond  without  additional  ex- 
pense. 

For  these  reasons  these  motions  wHl  be 
denied,  but  without  prejudice  to  a  renewal 
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of  the  motion  for  administrator  pendente  lite 
upon  any  proof  of  any  risk  of  loss  to  the  es- 
tate, or  to  a  motion  restraining  appellant 
from  withdrawing  the  funds  deposited,  or 
assigning  or  disposing  of  any  of  the  secnii- 
ties  of  the  estate,  pending  the  determination 
of  tbJs  appeal,  without  the  order  of  the  court 


m  N.  J.  B.  7W) 

HALL  T.  HALL. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  15,  1903.) 

DIVORCK— DESERTION-EFFORTS  TO   INDUCE 
RETURN. 

1.  A  bnsband  is  only  entitled  to  a  divorce 
for  desertion  of  his  wife,  without  efforts  on  his 
part  to  induce  her  to  return,  when  the  wife's 
desertion  occurred  under  such  circumstances 
that  it  is  manifest  from  the  facts  of  the  case 
that  any  efforts  made  to  iudnce  her  to  return 
would  be  nnavailing. 

Appeal  from  Court  of  Chancery. 

Action  by  Howard  L.  Hall  against  Mary  M. 
Hall.  From  a  judgment  In  favor  of  plaintiff 
(53  Atl.  455),  defendant  appeals.    Affirmed. 

James  F.  Mlnturn,  for  appellant  John  L 
Weller,  for  respondent 

GUMMEKS;  a  J.  The  appeal  In  this  case 
Is  from  a  decree  of  divorce  granted  upon  a 
petition  filed  by  a  husband  against  bla  wife 
for  desertion.  The  facts  are  fully  set  forth 
In  the  opinion  of  the  Vice  Chancellor  (53  Atl. 
455),  and  entirely  Justify  the  conclusion  that 
there  was  a  willful,  continued,  and  obstinate 
desertion  of  the  respondent  by  the  appellant 
within  the  meaning  of  the  statute.  We  con- 
cur not  only  in  the  conclusion  reached  by  tbe 
Vice  Chancellor,  but  in  the  opinion  render- 
ed by  him,  except  that  we  find  therein  a 
somewhat  inaccurate  statement  of  a  rule  of 
divorce  law,  which  we  think  should  not  be 
passed  without  notice.  That  statement,  in 
effect  is  that  when  the  facts  show  that  the 
action  of  a  wife,  in  leaving  her  husband,  is 
the  result  of  a  settled  determination  on  her 
part  to  separate  from  bim,  tbe  husband  is 
not  bound  to  seek  her  out  and  endeavor  to 
Induce  her  to  return  to  bim;  that  It  was  only 
when  the  wife  left  ber  husband  on  the  im- 
pulse of  the  moment,  without  premeditation, 
that  tbis  duty  rested  on  tbe  latter.  In  tbe 
case  of  Hall  v.  Ball.  00  N.  J.  Eq.  469,  46  Atl. 
806,  the  rule  was  stated  by  this  court  to  be 
that,  when  tbe  circmnstances  under  which 
the  wife's  desertion  took  place  were  such  as 
to  impose  upon  the  husband  the  duty  of  using 
active  efforts  to  terminate  it  by  making 
such  advances  or  concessions  as  might  rea- 
sonably be  expected  to  Induce  her.  to  return 
to  liim,  he  was  only  excused  from  making 
sncb  effort  when  it  was  manifest  from  the 
facts  In  tbe  case,  that  to  do  so  would  be  un- 
availing. 

The  decree  appealed  from  should  be  af- 
fflrsned.  , 

f  i'fia*  DiT6rc*.  tvL  IT.  Cent.  Dlf.  g  111 
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BBLLIS  T.  VILLAGE  OF  FLBMINGTON. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  15,  1U03.) 

MUNICIPAL  CORPORATIONS-CHANOB  OF 

GRADE— DAMAQES—LIABIUTT 

OF  VILLAOB. 

1.  Section  71  of  an  "Act  concerning  roads" 
(Gen.  St.  p.  2820),  providing  for  an  action  by 
a  person  owning  a  house  or  other  building 
standing  and  erected  upon  any  street  or  high- 
way the  grade  whereof  shall  have  been  altered 
by  virtue  of  the  ordinance,  resolaticMi,  or  otber 
proceeding  of  any  "city,  borough  or  town  cor- 
porate" in  this  state,  to  recover  from  said  "city, 
borough  or  town  corporate"  all  the  damages 
which  said  owner  shaU  suffer  .by  reason  of  the 
altering  of  any  such  grade,  will  not  authorize 
such  an  action  against  a  village. 

(Syllabus  by  the  Cocrt) 

Error  to  CSrcult  0>urt  Hunterdon  County. 

Action  by  Theodore  Beliis  against  the  vil- 
lage of  Flemington.  Judgment  for  defend- 
ant and  plaintiff  brings  error.    Affirmed. 

Willard  C.  Parker  and  H.  B.  Herr,  for 
plaintiff  in  error.  C.  Van  Syckel,  for  defend- 
ant In  error. 

GARRETSON.  J.  It  is  aet  forth  In  tbe 
bill  of  exceptions:    First  That  plaintiff  was, 

and  for years  bad  been,  the  owner  and 

occui)ant  of  a  dwelling  located  on  a  lot  of 
land  fronting  on  Mine  street  In  the  Tillage 
of  Flemington,  Hunterdon  county.  New  Jer- 
sey. Second.  That  said  village  of  Fleming- 
ton  was  Incorporated  as  a  village  in  the 
month  of  July,  1894,  under  tbe  provisions 
of  an  act  of  tbe  Legislature  of  New  Jersey ' 
entitled  "An  act  for  tbe  formation  and  gov- 
ernment of  ylUages,"  approved  February  23, 
1891  (P.  L.  1891,  p.  33), '  and  amendment 
thereto,  approved  April  8,  1892  (P.  I*  1892, 
p.  416).  Third.  That  said  village,  by  its  gov- 
erning body  and  board  of  village  trustees, 
on  September  21,  1896,  passed  an  ordinance 
which  fixed  and  established  tbe  aide  lines 
and  grades  of  said  Mine  street  in  front  of 
tbe  lot  and  dwelling  of  the  plaintiff.  Fourth. 
That  tbe  surface  of  Mine  street  was  by  said 
ordinance  required  to  be  elevated  above  tbe 
previous  level  of  said  street  In  front  of  the 
lot  and  dwelling  of  plaintiff.  Fifth.  That 
within  a  year  prior  to  tbe  bringing  of  this 
action  the  said  board  of  village  trustees,  un- 
der and  in  accordance  with  said  ordlimnce. 
caused  the  surface  of  Mine  street  to  be  rais- 
ed In  front  of  plalntUTs  lot  and  dwelling, 
thereby  causing  damages  to  tbe  said  plain- 
tiff. Sixth.  That- said  acUoa  was.  brought  to 
recover  the  damage  sustained  by  plaintiff  by 
aforesaid  change  of  grade.  Seventh.  That 
thereupon,  the  eourt  being  of  Opinion  that 
sufficient  evidence  had  been  introduced  to 
sustain  plaintiff's'  right  of  action  if  the  de- 
fendant corporation  was  within  the  provi- 
sions of  sections  70-74  of  the  general  road 
law  of  this  state,  approved  iiareh  27,  1874, 
at  the  Suggestion  of  the  coturt  the  plaintiff 
rested  his  case  for  the  purpose  of  permitting 
the  defendant  to  interpose  a  motion  to  nm- 
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suit;  whereupon  tbe  defendant  by  Its  attor- 
neys moved  for  judgment  of  nonsuit  to  be 
entered  against  tbe  plaintiff  on  tbe  ground 
that  tlie  proTlsions  of  tbe  general  road  law 
of  1874.  sections  70-74,  do  not  apply  to  vil- 
lages such  as  defendant  corporation;  which 
motion  was  granted,  and  tbe  Judgment  of 
nonsDlt  thus  entered  Is  brought  up  by  tbls 
writ  of  error. 

This  action  Is  brought  under  legislative 
provision  which  first  appeared  in  our  laws 
as  an  act  entitled  "An  act  to  deflne  the  rights 
of  parties  whose  property  is  damaged  or  tak- 
en for  public  use  in  case  of  the  alteration  of 
the  grades  of  streets  or  highways,"  approved 
March  17,  1838  (P.  L.  1858,  p.  415).  This 
act  is  in  seven  sections,  and  tbe  first  six  sec- 
tions (tbe  last  only  declaring  when  the  law 
sball  take  effect)  appear  as  sections  70-73 
of  "An  act  concerning  roads."  Revision,  ap- 
proved March  27,  1874  (Gen.  St  pp.  2820, 
2821). 

It  is  provided  by  section  71  of  the  road 
act,  supra,  "that  an  action  upon  tbe  case 
doth  and  shall  lie  in  behalf  of  any  person 
owning  any  bouse  or  other  building  standing 
and  erected  upon  any  street  or  highway  the 
grade  whereof  shall  be  or  shall  have  been  al- 
tered by  virtue  of  the  ordinance,  resolution 
or  other  proceeding  of  the  legislative  au- 
thority of  any  city,  borough  or  town  corporate 
in  this  state,  to  recover  from  said  city,  bor- 
ough or  town  corporate  all  the  damages  which 
such  owner  shall  suffer  by  reason  of  the  al- 
tering any  such  grade."  This  section  ppo- 
Tides  for  the  recovery  from  a  "city,  bor- 
ough or  town  corporate"  of  damages  caused 
by  alteration  of  the  grade  of  a  street  or 
highway  by  legislative  authority  of  "any 
•dty,  borough  or  town  corporate";  villages  are 
not  mentioned.  While  it  may  be  that  in 
1868,  when  the  original  act  was  passed,  there 
were  no  villages  having  any  body  with  leg- 
islative authority,  and  tbey  existed  only  as 
agKTegatioi.'S  of  Inhabitants  and  houses,  and 
for  that  reason  were  not  included  in  that  act, 
yet  when  the  road  act  was  considered  by 
tlie  Legislature  In  1874  villages  then  exist- 
ed as  mnnldpal  organizations  with  legislative 
bodies.  The  Legislature,  however,  did  not 
then  see  fit  to  Include  them  by  name  among 
the  municipalities  which  might  become  lia- 
ble to  damages  for  taking  tbe  munldpal  ac- 
tion indicated.  The  motives  which  controll- 
ed the  Legislature  in  so  enacting  are  not  a 
matter  for  tbe  .consideration  of  the  courts, 
but  most  remain  within  the  legislative  dis- 
cretion entirely.  It  was  here  legislating  for 
certain  mtmlclpalltles  as  subsequently  claasi- 
Hed  by  tbe  Cionstitutlon  In  article  1,  par. 
19,  and  tbe  reason  for  Including  some  and 
excluding  others  was  clearly  within  its  pow- 
ers. Boorum  v.  CSohnelly,  66  N.  J.  Law,  107, 
48  Ati.  955,  88  Am.  St.  Rep.  469. 

In  Hermann  v.  Onttenberg,  63  N.  J.  Law, 
616-625,  44  Atl.  768:  "The  question,  there- 
fore, is  settled  that  it  to  for  the  Legislature, 
not  tjie  court;  to  characterize  the  muuibipall- 


tles  of  the  state,  and  tbe  courts  cannot  in- 
quire whether  the  municipality  or  class  of 
municipalities  is  titular  only.  The  classifica- 
tion of  tbe  Legislature  in  that  regard  is  con- 
clusive." As  the  learned  judge  In  his  rea- 
son for  nonsuit  says,  the  cases  of  Hermann  v. 
Guttenberg  and  Boormn  v.  Connelly  adopt  an 
intelligent  and  intelligible  rule  for  tbe  guid- 
ance both  of  the  members  of  the  Legislature 
and  of  persons  concerned  In  the  construction 
and  Interpretation  of  the  laws;  and  it  seems 
to  l>e  the  only  safe  rule,  because  if  it  is  to 
be  a  question  of  Inquiry,  In  any  and  every 
given  instance,  as  to  whether  the  Legislature 
mean  more  than  what  they  state  they  meant, 
that  a  certain  statute  should  be  applicable 
to  other  municipal  corporations  than  those 
designated,  we  will  be  in  endless  doubt  and 
confusion. 

When  the  Legislature  has  subjected  cer- 
tain classes  of  municipalities  to  certain  reg- 
ulations, it  thereby  excludes  all  not  named 
from  such  regulations,  and  it  Is  not  within  . 
the  power  of  the  courts  to  say  that  by  using 
the  names  of  certain  classes  it  intended  to 
Include  those  of  other  classes  named  pos- 
sessing similar  powers.  In  the  case  In  hand 
the  classes  named  were  cities,  boroughs,  and 
towns  corporate,  neither  villages  nor  town- 
ships were  mentioned,  and  while  some  vil- 
lages, such  as  those  organized  under  the  vil- 
lage act,  and  some  townships,  may  have  leg- 
islative authority,  they  can  only  be  brought 
under  this  legislation  by  saying  tliat  the  Leg- 
islature intended,  by  using  the  general  des- 
ignation of  certain  municipalities  as  classi- 
fied by  tbe  Constitution,  at  tbe  same  time  to 
affect  others  also  named  as  classes,  without 
specifying  them,  and  without  the  use  of  any 
general  words  which  might  Include  them. 
We  do  not  consider  that  this  is  within  the 
power  of  tbe  courts  to  declare. 

Judgment  of  nonsuit  will  be  affirmed. 


(M  N.  J.  L.  SE3) 

RBISCHMANN  et  aL  v.  MASKE3L 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  16,  1903.) 

OONDinONAL  SALB-UNRBCORDBD  CONTRACT 
—VAUDITT—DI8TRBSS— WARRANT. 

1.  An  unrecorded  contract  for  the  conditional 

sale  of  goods  and  chattels,  accompanied  by  an 
actual  delivery,  and  followed  by  an  actual  and 
continued  change  of  posaeasion  of  the  things 
contracted  to  be  sold,  wherein  it  is  provided  that 
the  ownership  of  such  goods  and  chattds  is  to 
remain  in  the  person  so  contracting  to  sell  the 
same  until  tbe  same  are  paid  for,  or  until  the 
oecorring  of  some  fnture  event  or  contingency. 
is  valid,  and  may  b«  enforced  against  ordinary 
creditors  of  the  person  contracting  to  buy  the 
same.  The  recording  act  of  1889  (P.  L.  p.  421), 
as  amended  by  the  act  of  1895  (P.  L.  p.  802), 
Gen.  St.  p.  891,  voids  sach  instruments  when 
not  recorded  only  as  against  judgment  creditors 
of  the  person  so  contracting  to  buy  the  same 
and  subsequent  purchasers  and  mortgagees 
thereof  in  good  faith. 

2.  A  landlord  who  has  caused  a  distress  to.be 
levied  upon  such  goods  and  chattela  in  posses- 
sion of  the  person  so  agreeing  to  buy,'  for  ar- 
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rears  of  rent  of  the  premises  occupied  by  him, 
b  not  a  judgment  creditor,  within  the  meaning 
of  said  amended  act. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Uudson  County. 

Action  by  Michael  RelschmanD  and  others 
against  John  H.  Masker.  Judgment  for  de- 
fendant; and  plaintiffs  bring  error.  Re- 
versed. 

Gowlea  &  Carey,  for  plaintiffs  In  error. 
Potts,  Midlige  &  Higgins,  for  defendant  In 
error. 

HENDRIOKSON,  J.  This  writ  brings  up 
for  review  a  judgment  of  the  Hudson  circuit 
in  favor  of  the  defendant  In  an  action  of 
replevin.  The  case  was  tried  by  the  judge, 
a  Jury  being  waived,  upon  facts  stipulated. 
The  question  in  controversy  Is  as  to  the  legal 
effect  of  an  unrecorded  agreement  of  condi- 
tional sale  In  the  form  of  a  lease  where  the 
possession  of  foods  has  been  given  thereun- 
der as  against  a  distress  of  the  goods  of  the 
lessee.  The  facts  giving  rise  to  the  contro- 
versy, briefly  stated,  are  these:  The  plain- 
tiffs in  the  instrument  referred  to,  signed  by 
the  lessee  and  delivered  to  plaintiffs, '  rented 
to  one  Pandeledis,  with  place  of  business  at 
127  Newark  avenue,  Jersey  City,  certain  ma- 
hogany tables  and  certain  chairs  therein  de- 
scribed, valued  at  $215,  for  the  use  of  which 
the  latter  agreed  to  pay  rent  as  follows: 
$116  immediately  upon  receipt  of  the  chat- 
tels as  payment  for  the  rent  of  the  first 
month  only,  and  then  at  the  rate  of  $25  per 
month,  payable  iu  advance  at  a  specified  date 
In  each  month  named,  for  four  months,  at 
plaintiffs'  office  in  New  York,  without  notice 
or  demand.  The  lessee  further  agreed  that 
until  all  of  the  rent  was  fully  paid  the  chat- 
tels specified  were  to  remain  the  exclusive 
property  of  the  plaintiffs,  and  that  upon  de- 
fault in  any  of  the  payments  he  would  re- 
turn and  deliver  the  same  to  plaintiffs  at 
their  office  or  wherever  they  might  direct, 
in  good  order,  etc.  It  was  also  agreed  there- 
in that  when  the  payments  of  rent  shoifld 
have  amounted  to  $215  the  chattels  should 
become  the  property  of  the  lessee,  and  a  bill 
of  sale  for  the  same  should  be  given  by  plain- 
tiffs. Shortly  after  the  making  of  the  lease 
the  chattels  were  delivered,  in  pursuance  of 
the  agreement  therein,  to  Pandeledis  at  his 
place  of  business,  the  latter  having  paid  the 
sum  reserved  for  the  rent  of  the  first  month. 
After  default  had  been  made  in  the  further 
payments  of  the  rent,  but  before  the  expira- 
tion of  the  time  limited  for  the  final  payment, 
Mayer  Bros.  Issued  a  landlord's  distress  war- 
rant for  the  recovery  of  $200  due  to  them  by 
Pandeledis  for  rent  of  his  place  of  business. 
The  defendant,  who  was  a  constable,  by  vir- 
tue of  the  distress  warrant  levied  upon  the 
tenant's  personal  property,  and  included  with 
his  levy  the  chattels  In  possession  of  Pan- 
deledis under  the  lease.  The  plaintiffs  in 
this  suit  thereupon  demanded  of  the  defend- 
ant the  delivery  to  them  of  the  said  chattels, 


but  such  demand  was  refused,  and  thereup- 
on plalnUffs  bi;ought  tiieir  said  action  to  re- 
cover the  i>ossesslon  thereof.  Hie  defendant 
by  bis  plea  avowed  the  taking  of  the  chat- 
tels, under  and  by  vhrtue  of  the  distress  war- 
rant, as  the  property  of  Pandeledis.  By  an 
oversight  the  plaintiffs  failed  to  have  the 
lease  recorded,  as  an  agreement  of  condi- 
tional sale,  in  the  register's  office  of  Hudson 
county;  so  that  the  sole  question  for  the  de- 
termination of  the  court  below,  as  the  par- 
ties expressed  it  in  thehr  stipulation,  was 
"whether  on  account  of  the  failure  of  the 
plaintiffs  to  file  or  record  the  lease  in  said 
office,  pursuant  to  the  provisions  of  chapter 
271  of  the  Laws  of  1889,  p.  421,  etc.,  as 
amended  by  chapter  144  of  the  Laws  of  1885, 
p.  302,  the  defendant,  by  virtue  of  his  levy 
under  said  distress,  acquired  a  lien  upon  the 
chattels  mentioned  superior  to  the  title  of  the 
plaintiffs."  The  court  below  found  in  fa- 
vor of  the  defendant,  and  gave  Judgment  ac- 
cordingly. One  of  the  grounds  expressed  In 
the  judge's  finding  is  that  the  Intention  of 
the  statute  above  cited,  as  amended,  is  "that 
if  the  lessor  or  vendor  intends  to  claim  the 
property  as  his  own  against  creditors,  pur- 
chasers, or  mortgagees  of  the  vendee  he  must 
give  notice  of  that  fact  by  recording  his  con- 
tract of  sale  or  agreement  pursuant  to  the 
above-mentioned  statute."  By  section  1  of 
the  act  of  1889  above  referred  to,  such  con- 
tracts of  conditional  sale  are  declared  to  be 
"absolutely  void  as  against  subsequent  pur- 
chasers and  mortgagees  In  good  faith."  Gen. 
St.  p.  891.  By  the  Supplement  of  1895,  the 
first  section  of  the  original  act  was  amended 
so  that  such  unrecorded  contracts  of  condi- 
tional sale  are  declared  to  "be  absolutely  void 
as  against  the  judgment  creditors  of  the  per- 
son so  contracting  to  buy  the  same,  and  sub- 
sequent purchasers  and  mortgagees  In  good 
faith."  Gen.  St.  p.  891,  S  191.  It  must  be 
observed  that  from  the  express  words  of  this 
section  of  the  statute  as  amended  It  follows 
that  such  unrecorded  contract  of  conditional 
sale  is  good  against  all  the  world,  except 
"Judgment  creditors  of  the  person  so  con- 
tracting to  buy,  subsequent  purchasers  and 
mortgagees  thereof  in  good  faith."  The 
learned  trial  judge,  it  would  seem,  construes 
the  statute  so  as  to  include  also  ordinary 
creditors.  He  has  failed  to  give  his  reasons 
for  such  conclusion,  and  has  cited  no  author- 
ity In  Its  support  Such  a  contention  was 
made  In  Wooiley  v.  Geneva  Wagon  Co.,  59 
N.  J.  Law,  278,  35  Atl.  789,  where  an  at- 
taching creditor  claimed  preference  by  its 
levy  over  the  owner  who  had  made  such  a 
contract  of  conditional  sale  of  wagons  with 
the  debtor,  which  was  also  unrecorded.  It 
was  there  based  upon  the  ground  that  by 
the  sixth  section  of  the  act  of  1889  it  is  de- 
clared that  such  contracts  of  sale  should  be 
"valid  against  the  creditors  of  the  person 
contracting  to  buy,  and  against  subsequent 
purchasers  and  mortgagees,  from  the  times 
of  the  recording  thereof  ontU  the  same  be 
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canceled  of  record,"  etc.  The  argiiment  was 
that  tbe  declaration  In  this  section  that  If 
the  contract  of  conditional  sale  shall  be 
recorded  It  shall  be  valid  against  creditors 
implies  that  If  it  be  unrecorded  It  shall  be 
Invalid  against  such  creditors.  Chief  Jus- 
tice Beasley,  in  sx)eakhig  for  the  Supreme 
Court,  in  the  course  of  a  most  satisfactory, 
answer  to  such  a  suggestion  said:  "Such  a 
construction  would  operate  in  amplification 
of  the  language  of  the  first  clause  of  the*^  act 
above  recited,  but,  as  that  language  is  un- 
ambiguous, it  Is,  upon  the  plainest  princi- 
ples, unalterable  by  implication."  We  en- 
tirely concur  with  the  view  of  the  Supreme 
Court  in  that  case  as  to  the  proper  interpre- 
tation of  the  act  In  question.  See,  also,  Bebn 
v.  National  Bank  of  N.  J.,  65  N.  J.  Law,  591, 
48  AtL  527. 

Another  ground  upon  which  the  trial  Judge 
rested  his  decision  was  that  the  landlord's 
right  to  his  rent  was  superior  even  to  the 
lien  of  a  levy  under  an  execution,  and  that 
tbe  distress  warrant  was  as  effective  against 
a  tenant  as  an  execution  upon  a  Judgment. 
This  Is  also  a  contention  of  the  plaintiff  in 
error  here.  It  may  be  said  in  reply  that 
such  process  can  only  affect  tbe  tenant's 
goods  that  may  be  on  the  premises  at  the 
tline,  or  that  may  have  been  removed  there- 
from witliin  thirty  days.  It  has  not  the  force 
of  a  personal  Judgment  followed  by  an  exe- 
cution, which  extends  to  the  defendant's 
property  anywhere  within  the  Jurisdiction  of 
the  court  Nor  can  a  levy  under  a  distress 
warrant  affect  goods  In  the  tenant's  poases- 
slon  that  belong  to  another.  But  the  all- 
gnffident  answer  Is  that  the  landlord  under 
sncb  circumstances  Is  not  a  judgment  cred- 
itor, within  the  plain  meaning  of  the  statute, 
and,  as  already  shown.  Its  meaning  cannot 
he  extended  by  implication.  Such  statutes 
are  restrictions  upon  common  right,  and  must 
be  construed  strictly.  WooUey  v.  Gteneva 
Wagon  Co.,  ubl  supra. 

Upon  the  stipulated  facts  contained  In  the 
record  the  Judgment  for  the  defendant  below 
will  be  reversed,  and  final  Judgment  entered 
in  favor  of  the  plaintiffs,  with  costs.  Sulll- 
Tan  V.  Ylscontl  (N.  J.  Sup.)  6S  Aa  688.    ■ 


<»  N.  J.  U  84T) 

BNYDBB  T.  J.  S.  ROGERS  OO. 

(Conrt  of  Birrors  and  Appeals  of  New  Jersey. 

June  15,  1U03.) 

KASTKB    AND    SBRTANt  —  APPLIANCES  —  IN- 
SPECnON— MASTER'S  LIABIUTT— ACTION 

FOR  INJURIES— NONSUIT. 
LThe  plaiutiS  was  a  painter  in  the  employ 
of  tbe  defendant  company,  which  had  a  con- 
tract for  painting  the  inside  of  a  bnilding.  In 
-order  to  paint  the  ceiling  of  a  room,  it  was  nec- 
essary to  conttmct  a  scaffolding  below  the 
ceiling,  upon  which  the  painters  could  stand. 
Tbe  plaintiff  was  assisting  in  constructing  this 
eraffoiding,  which  was  to  consist  of  a  ladder 
rapported  at  either  end  and  a  plank  laid  upon 
the  rungs.    After  the  ladder  had  been  placed  in 

ritiou,  but  before  the  plank  had  been  put  upon 
the  plaintiff  stepped  upon  the  ladder  to  tee 


if  it  was  at  a  proper  height  to  enable  the  paint- 
ers to  work  upon  the  ckling,  and,  aa  he  was 
stepping  back  off  of  the  ladder,  the  ladder 
broke,  and  the  plaintiff  fell  and  was  injured. 
Held,  in  an  action  against  the  master  to  re- 
cover damages  for  the  Injury,  the  plaintiff  was 
Sroperly  uonsuited  for  failure  to  show  that  the 
efendant  had  been  guilty  of  any  breach  of  duty 
by  not  causing  reasonable  inspection  of  the  lad- 
der to  be  made,  and  for  failure  to  show  that 
reasonable  inspection  -would  have  discovered  any 
defect  in  the  ladder. 

Vroom,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  George  W.  Snyder  against  the 
J.  S.  Rogers  Company.  From  a  Judgment  in 
favor  of  defendant,  plaintiff  brings  error. 
Affirmed. 

Samuel  K.  Bobbins  and  John  W.  Wescott 
for  plaintiff  In  error.  Bl  A.  Armstrong,  for 
defendant  in  error. 

GARRETSON,  J.  The  writ  of  error  brings 
up  a  Judgment  of  nonsuit  The  plaintiff  was 
a  painter  in  the  employ  of  the  defendant  com- 
pany, which  was  engaged  in  painting  the 
celling  and  side  walls  of  a  room  within  a 
building.  This  room  occulted  in  height  two 
stories  of  other  parts  of  the  building.  In 
order  to  paint  the  celling,  it  was  necessary 
to  erect  a  scaffolding  for  the  painter  to  stand 
upon.  The  scaffolding  was  to  be  made  of  a 
ladder  below  and  nearly  parallel  with  the 
ceiling,  and  a  board  or  plank  laid  on  the 
rungs  between  the  sides  to  distribute  the 
weight  One  end  of  the  ladder  was  to  be 
laid  on  a  trestle,  and  the  other  end  on  the 
sill  of  a  window  opening  from  the  second 
story  of  the  other  part  of  tbe  building  into 
a  room  where  the  painting  was  to  be  done. 
One  end  of  the  ladder  had  heen  placed  on 
the  trestle,  and  the  plaintiff  placed  the  other 
end  on  the  sill  of  the  window.  The  slU  of 
the  window  was  lower  than  tbe  top  of  the 
trestle,  so  that  tbe  ladder  was  not  exactly 
level.  After  the  ladder  bad  been  placed  In 
this  position,  but  before  any  plank  had  been 
placed  on  It,  the  plaintiff  stepped  upon  It 
and  raised  his  band  toward  the  ceiling  to 
see  whether  tbe  scaffolding  was  at  a  proper 
height  to  enable  the  painters  to  reach  the 
ceiling,  and  Just  as  he  was  about  to  step 
back  tbe  ladder  broke,  and  he  was  precipitat- 
ed to  the  floor  and  Injured. 

It  seems  from  the  evidence  that  it  was  a 
customary  thing  to  use  ladders  in  this  way, 
and  that  the  plaintiff  had  assisted  in  so  us- 
ing them  In  the  construction  of  the  scaf- 
folding. If  It  was  a  dangerous  mode  of 
using  such  ladders,  the  plaintiff  was  as-  fa- 
miliar with  that  danger  as  the  master.  He 
was  a  painter  of  many  years'  experience,  ac- 
customed to  use  ladders  In  bis  business,  and 
must  be  considered  to  have  had  knowledge 
whether  or  not  any  ordinary  ladder  could  be 
safely  used  in  the  manner  in  which  the  lad- 
der was  used  in  this  case.  If  the  ladder 
broke  because  of  any  Incompleteness  of  the 
scaffold,  the  plank  on  It  being  lacking  where- 
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by  the  weight  would  be  dlstrlbnted,  then  It 
was  the  plalntUTs  own  negligence  In  attempt- 
ing to  use  the  scaffold  before  It  was  com* 
pleted,  he  being  engaged  In  building  it 

This  ladder  was  one  of  several  similar  to 
It  provided  by  the  master  to  be  used  in  the 
business,  and  was  selected  and  brought  to 
the  Job  by  the  foreman.  It  consisted  of  two 
side  pieces,  with  rungs  in  holes  In  the  side 
pieces.  It  had  been  painted.  There  is  noth- 
ing to  indicate  that  the  ladder  was  defective, 
rotten,  or  unsafe.  To  all  outward  appear- 
ance it  was  strong  and  sufficient  for  the  pur- 
pose to  which  it  was  put  When  it  brolce, 
one  Bide  broke  square  off,  and  the  wood  was 
at  the  point  of  fracture  "brittle,  like  chalk." 
It  does  not  appear  that  this  was  a  structural 
defect,  or  that  it  was  a  defect  that  a  rea- 
sonable Inspection  would  have  disclosed. 
Henggler  v.  Oohn  (N.  J.  Sup.)  52  Atl.  280. 
There  Is  no  evidence  whatever  as  to  the  fail- 
ure of  the  defendant  to  cause  reasonable  in- 
spection to  be  made  of  this  ladder,  and  it 
the  fracture  could  raise  an  Inference  of 
neglect  of  duty,  on  the  principle  of  res  ipsa 
loquitur,  this  Is  not  that  case,  for  the  evi- 
dence Is  that  there  was  nothing  to  indicate 
that  the  ladder  was  defective,  rotten,  or  un- 
safe. To  all  appearance  it  was  strong  and 
Bufflclent  for  the  purpose  to  which  It  was 
put,  and  no  reasonable  inspection  would  have 
disclosed  any  defect.  Electric  Company  v. 
Kelly,  57  N.  J.  Law,  100,  29  Aa  427.  We  are 
unable  to  find  any  negligence  or  failure  of 
duty  of  the  defendant  subjecting  It  to  liabil- 
ity to  damages. 

The  Judgment  of  nonsuit  will  be  affirmed. 

TROOM,  J.,  dissents. 


(«6  N.  J.  B.  7U) 
DOREMUB  et  al.  Y.  MATOR,  ETC.,  OP 
CITY  OP  PATBRSON. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  15,  1903.) 

WATBR3  AND  WATER  COURSES-POLLUTION— 
RIPARIAN  AND  NONRIPARIAN  OWNERS  — 
RiaHTS— INJUNCTION  —  PARTIES  —  MISJOIN- 
DER OF  COMPLAINANTS. 

1.  Owners  of  land  abutting  a  river  above  tide 
water  are  entitled  to  an  injunction  restraining 
the  pollution  of  the  river  by  a  city  in  draining 
sewage  into  it  above  their  lands,  unless  the  city 
has  condemned  the  right  to  so  pollute  the  water, 
and  made  just  compensation  to  snch  owners  for 
the  diminution  of  their  property  occasioned 
thereby. 

2;  The  rights  of  nonriparian  lessees  and  gran- 
tees of  the  privilege  to  take  and  use  water  from 
a  canal  into  which  water  flowed  from  a  river 
above  the  flow  of  the  tide,  and  was  returned  to 
the  river  below  such  flow,  are  subordinate  to 
the  rights  of  a  city  located  on  the  river  above 
the  intake  of  the  canal  to  vent  its  sewage  into 
the  stream. 

3.  Since  the  rights  of  each  lessees  and  gran- 
tees were  subordinate  to'  the  rights  of  the  city, 
they  were  improperly  joined  as  complainants 
witil  riparian  owners  in  a  suit  amiast  the  city 
to  restrain  the  pollution  of  the  river. 

Hendrickson  and  Pitney,  JJ.,  dissenting. 


Appeal  from  Court  of  Chancery. 

Bill  by  Henry  W.  Doremus  and  otbers 
against  the  mayor  and  aldermen  of  the  dty 
Of  Paterson.  BYom  a  Judgment  In  favor  of 
complainants  (52  AtL  1107),  defendants  ap- 
peal.   Reversed. 

Michael  Dunn  and  George  S.  Hilton,  tar 
appellants.    Lindabury,  Depue  &  FanlloB,  for 

respondents. 

GUMMERE,  C.  J.  The  appeal  In  tbis  case 
Is  trom  an  order  overruling  a  demurrer  to 
the  bill  of  complaint  filed  by  the  respondents. 
The  object  of  the  bill  is  to  restrain  the  appel- 
lant from  polluting  the  Passaic  river  with  ita 
sewage,  unless  and  until  it  makes  compensa- 
tion to  the  respondents  for  the  injury  result- 
ing therefrom  to  their  respective  property 
rights.  The  respondents  are  43  in  number. 
Some  of  them  are  the  owners  of  lands  bor- 
dering upon  the  river  above  the  ebb  and 
flow  of  the  tide  therein.  Others  are  the  own- 
ers of  lands  bordering,  not  upon  the  rlrer, 
but  upon  the  artificial  canal  which  opens  out 
of,  and  draws  Its  waters  from,  the  river,  at 
a  point  above  tide  water,  and  returns  them 
into  It  again  at  a  point  some  distance  below. 
Others  still  do  not  own  property  bordering 
either  on  the  river  or  the  canal,  but  take  wa- 
ter from  the  latter,  under  leases,  for  tbe  pur- 
pose of  supplying  power  to  mills  operated  by 
them.  The  demurrer  attacks  the  right  of  the 
respondents,  or  any  of  them,  to  the  relief 
Botight  by  the  bill. 

The  right  of  a  riparian  owner,  above  tide 
water,  to  an  injunction  restraining  the  pol- 
lution of  the  river  by  the  appellants,  imless 
the  latter  make  Just  compensation  to  him  for 
the  diminution  in  the  value  of  his  property 
occasioned  thereby,  has  already  been  affirmed 
In  this  court  Simmons  v.  Paterson,  60  N.  J. 
Eq.  386,  46  Atl.  995,  4S  L.  R.  A-  717,  83  Am. 
St  Rep.  642.  The  conclusion  reached  by  tbe 
vice  chancellor  in  the-  court  below  was  that 
the  respondents  who  own  land  bordering  on 
tbe  canal  referred  to,  and  those  who  lease 
water  power  supplied  by  it  were  also  entitled 
to  the  same  relief.  This  conclusion,  in  our 
opinion,  Is  not  well  founded.  The  bed  of  the 
Passaic  river,  above  tide,  is  private  property, 
tbe  proprietorship  of  which  is  In  those  who 
own  the  lands  bordering  on  the  stream.  At- 
torney General  v.  Delaware  &  Boundbrook  R. 
Co.,  27  N.  Ji  Eq.  631.  And  pot  only  the  bed  of 
the  river,  but  the  waters  flowing  over  It,  until 
they  reach  tide,  are  the  private  property  of 
such  owners.  Cobb  v.  Davenport,  8  Vroom, 
309,  378;  Simmons  v.  Paterson,  60  N.  J.  Eq. 
389,  46  Atl.  995,  48  L.  R.  A.  717,  83  Am.  St 
Rep.  642.  And  this  is  so  because  the  waters 
are  part  and  parcel  of  the  land  Itself.  The 
bed  of  the  stream  belongs  to  the  riparian 
owners  in  severalty;  each  owner  owning  the 
land  under  water,  In  front  of  his  ripa,  to  the 
middle  of  the  stream.  Each  owner  Is  entitled 
to  have  the  waters  flow  past  his  lands  un- 
diminished in  quantity  and  unimpalrea  In 
quality  by   the   act  of   any   of  tbe   other 
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otmen  thereof.  Kacb  owner  Is  entiUed,  as 
against  the  others,  to  nae  the  passing  water, 
in  a  reasonable  manner,  for  domestic  nses, 
and  for  the  Irrigation  of  his  lands.  He  may 
also  divert  the  flow  thereof  for  his  own  pur- 
poses, provided  he  returns  the  waters  again 
to  the  stream,  unpolluted,  and  in  the  same 
volume,  at  a  point  above  the  lands  of  lowet 
owners.  More  than  this,  he  is  entitled  to  ab- 
stract them  permanently  as  against  all  his 
co-owners  except  those  whose  lands  lie  fur- 
ther down  the  stream.  Higgbis  v.  Fleming- 
ton  Water  Co.,  8<S  N.  J.  Eq.  538.  OeneraUy 
speaking,  each  riparian  owner  has  a  right  to 
devote  the  waters  to  any  use  which  he  may 
see  fit;  provided  that  In  doing  so  he  does  not 
Injuriously  affect  the  rights  of  any  of  the 
other  proprietors  therein.  Miner  v.  Gilmonr, 
12  Moo.  P.  O.  156.  And  this  right  cannot  be 
restricted  by  the  act  of  any  other  of  the  pro- 
prietors. A.  proprietor  may  grant  to  third 
persons,  who  are  not  riparian  owners,  rights 
In  the  waters;  be  may  permanently  abstract 
the  waters  for  their  use,  or  he  may  permit 
tbem  to  do  so,  without  the  consent  of  the 
owmen  above  him;  but  be  cannot  by  such 
action  impose  an  additional  burden  upon,  or 
create  a  new  llabllHy  against,  such  owners. 
It  was  upon  this  ground  that  the  Court  of 
Exchequer,  in  the  case  of  Stockport  Water 
Ca  T.  Potter,  S  H.  &  C.  800,  decided  that  an 
action  would  not  He  In  favor  of  the  water 
company,  which  was  taking  water  from  the 
riv»  Mersey  under  a  grant  from  a  riparian 
owner,  against  the  defendant.  Potter,  who 
owned  lands  bordering  upon  the  river  above 
the  intake  of  the  plolntifT  company,  for  pol- 
luting the  stream  to  Its  detriment  The  case 
of  Butlw  Rubber  Ca  v.  Newark,  61  M.  J.  Law, 
32,  40  Atl.  224,  referred  to  in  the  opinion  of 
the  vice  diancellor,  and  relied  upon  in  the 
brief  of  the  reqwndents,  is  not  opposed  to 
the  iHrindple  underlying  the  decision  of  Stock- 
port" Water  Co,  v.  Potter.  In  that  .case  the 
dty  of  Newark,  conceding  that  the  rubber 
company  bad  a  property  right  in  the  use  of 
the  water,  sought  to  condemn  that  right,  and 
the  matter  came  before  the  court  on  an  ap- 
peal from  the  award  of  commissioners.  The 
only  qnesticm  presented  vras  what  sum  of 
money  the  city  should  pay  to  the  company  as 
compensation  for  the  deprivation  of  that 
right.  Wr.  Justice  Depue,  who  delivered  the 
opinion,  points  out  that  the  case  Is  to  be  dls- 
tingnisbed  from  the  Stockport  Water  Co.  Case 
by  reason  of  the  fact  that  "the  defendants 
(tlie  city  of  Newark]  are  not  asserting  rights 
as  riparian  owners,  but  are  taking  property 
tinder  the  jKXwer  of  eminent  domain."  In  the 
case  now  luder  consideration,  the  city  of  Pat- 
erson  is  not  seeking  to  acquire  any  right  of 
the  lessees  or  grantees  of  a  lower  riparian 
owner.  Tbey  concede  that  such  lessees  and 
grantees  have  rights,  and  do  not  deny  that 
titer  are  property  rights,  but  tbey  contend 
tiiat  tiioae  rights  are  subordinate  to  the  city's 
right  to  vent  its  sewage  into  the  stream, 
lliis  contention,  in  our  opinion,  is  sound. 
08A^20 


There  being  a  misjoinder  of  complainanti^ 
and  tills  having  been  specified  as  a  ground  of 
demurrer,  the  order  overruling  the  demarrer 
should  be  reversed. 

HENDRICKSON  and  PITNBZ,  JT^  dis- 
sent 


(69  N.  J.  li.  »S) 

&  B.  CBOWLHT  CO.  v.  MYDRS. 

(Court  of  Brrors  and  Appeals  of  New  Jersey. 
June  15,  1803.) 

RBAI.  XSTATX  AOBNT-OOMMiaSIONS-ACCBPT- 
ANCB  or  OFFER. 

1.  A  real  estate  agent  or  broker,  T^fon  whom 
an  owner  of  lauds  coafers  authority  to  sell,  un- 
der the  proTislouB  of  section  10  of  the  statute 
of  frauds,  earns  his  commissions  if  he  procures 
a  purchaser  for  the  lands  on  the  terms  fixed  by 
the  owner. 

2.  When  the  authority  conferred  is  to  sell  at 
the  price  of  $70,000,  the  owner  may  decline  to 
accept  a  proposing  purchaser  whoee  offer  is  to 
buy  the  lauds  at  the  price  fixed  to  be  paid,  not 
all  in  cash,  but  in  part  by  the  conveyance  to 
the  seller  of  other  lands  at  the  price  of  $30,000. 
But,  if  the  owner  accepts  such  an  offer,  the 
agent  is  entitled  to  hia  commissions. 

3.  If  the  owner,  upon  receiving  such  an  offer, 
accepts  it  on  an  asreenient  with  the  agent  that 
he  snail  not  be  entitled  to  or  receive  commls- 
gious  upon  the  price  at  which  the  lands  are 
taken  in  exchange  until  the  agent  has  procured 
a  satisfactory  purchaser  for  such  lands,  and 
the  agent  has  failed  to  do  bo,  a  defense  available 
in  an  action  for  commissions  is  disclosed  upon 
proof  of  the  agent's  failure.  Whether  the  ac- 
ceptance of  the  owner  was  npoa  such  a  condi- 
tion, if  contested,  presents  a  mere  question  of 
fact 

4.  Where  tile  authority  conferred  On  the  agent 
is  limited  to  a  period  of  time,  the  agent  will  be 
entitled  to  his  commissions  if  within  that  time 
he  procures  a  purchaser  with  whom  the  owner 
enters  into  a  binding  contract  of  sale  and  pur- 
chase, although  the  conveyance  of  the  lanw  is 
not  made  until  after  the  time  allowed  tiad 
elapsed. 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  the  S.  B.  Crowley  Company 
against  Charles  R.  Myers.  Judgment  for 
plain  tiff.    Defendant  brings  error.    Affirmed. 

The  following  is  a  copy  of  the  contract  and 
assignment  thereof  contained  in  the  bill  of 
particulars  annexed  to  the  declaration  and 
referred  to  therein,  and  upon  which  the 
declaration  is  founded: 

"Atlantic,  N.  J.,  Aug.  25,  1900. 

"Messrs.  S.  E.  Crowley  &  Co.— Gentlemen: 
I  hereby  empower  and  authorize  you  to  sell 
all  that  certain  property  now  owned  by  me  In 
the  City  of  Atlantic  City,  County  of  Atlantic 

and  State  of  New  Jersey,  No. :  Plerpont 

Hotel,  N.  J.  Avenue,  described  as  follows: 

"The  price  for  which  I  authorize  you  to 
sell  the  above  described  property  Is  $70,000.00 

Seventy  thousand  dollars  I  will  accept  $ 

in  cash  and  allow  to  remain  on  first 

mortgage  at  rate  of  6  per  cent  per  annum. 
On  which  amount  I  agree  to  pay  you  a  com- 
mission of  2  per  cent,  or  on  any  selling  price 

1 4  8«a  Broken,  voL  8.  C«lt  Dig.  |  M. 
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which  may  be  agreed  upon  between  myself 
and  the  purchaser,  in  case  you  procure  a 
purchaser  for  the  same. 

"Should  I,  or  any  agent  sell  the  said  prop- 
erty, I  will  notify  you  immediately  of  such 
sale. 

"[Signed]  Chas.  B.  Myers. 

"Witness:    W.  J.  Mlddleton. 

"P.  S.  This  agreement  is  void  after  10 
days  from  date.  Ch.  R.  Myers." 

"For  one  dollar  and  other  valuable  consid- 
erations we  hereby  sell,  assign,  transfer  and 
set  over  unto  the  S.  E.  Crowley  Company  all 
of  our  right  title  and  interest  in  and  to  the 
within  contract  and  agreement 

"Dated  August  25tb,  1900. 

"S.  B.  Crowley  &  Co." 

Clarence  L.  Cole,  for  plaintiff  In  error.  EU 
Chandler,  for  defendant  in  error. 

MAGIE,  Ch.  The  Judgment  brought  into 
review  by  this  writ  of  error  was  entered  in 
an  action  on  contract,  wherein  the  S.  E. 
Crowley  Company,  alleged  to  be  a  corpora- 
tion of  this  state,  declared  against  the  de- 
fendant in  a  declaration  containing  two 
counts,  framed  upon  the  contract  and  the  as- 
signment set  out  in  the  prefatory  statement 
Defendant,  in  his  pleading,  did  not  question 
the  corporate  capacity  of  plaintiff.  The  pleas 
were  (1)  non  assumpsit,  and  (2)  a  waiver  by 
plaintiff  or  its  assignor  of  any  commissions  In 
excess  of  an  amount  which  was  admitted  to 
have  been  paid  by  the  credit  given  in  the 
bill  of  particulars.  This  plea  properly  con- 
cluded with  a  verification,  and  called  for  a 
replication  by  plaintiff.  No  replication  to  the 
second  plea  was  filed.  Plaintiff,  however, 
noticed  the  cause,  and  it  was  brought  to  trial 
as  if  at  Issue.  AJthongh  defendant's  counsel 
knew  of  the  imperfect  condition  of  the  rec- 
ord, which  was  apparent  on.  the  transcript, 
he  took  part  in  the  trial.  Since  the  defense 
intended  to  be  presented  by  the  second  plea 
was  properly  presented  and  disposed  of  in  the 
trial,  I  think  the  brregularlty  pointed  out 
cannot  now  be  availed  of  by  the  defendant 
for  a  reversal  of  the  judgment 

The  first  question  raised  by  defendant  la 
presented  by  the  assignment  in  error  based 
on  the  refusals  of  the  trial  Judge  to  nonsuit 
plaintiff,  or  to  direct  a  verdict  for  defendant, 
which  may  be  considered  together.  The  con- 
tract  upon  which  the  declaration  was  found- 
ed was  one  which  fell  within  the  provisions 
of  section  10  of  the  "Act  for  the  prevention 
of  frauds  and  perjuries"  (Revision  approved 
March  27,  1874;  2  Gen.  St  p.  1604).  By  those 
provisions,  such  a  contract,  to  be  enforceable, 
must  be  in  writing,  signed  by  the  owner  of 
the  real  estate.  It  must  give  authority  to  the 
broker  or  real  estate  agent  to  sell,  and  fix 
the  commissions  on  the  dollar  for  the  services 
in  selling.  As  the  liability  Is  limited  to  an 
instrument  in  writing,  the  rule  that  evidence 
intended  to  vary  or  alter  the  writing  relied 
upon  for  authority  is  inadmissible  was  ap- 


plicable. The  ground  on  whi<A  the  motloiui 
to  nonsuit  and  direct  a  verdict  were  rested 
was  that  the  written  agreement,  properly 
construed,  limited  the  liability  of  defendant 
to  pay  commissions  to  a  sale  procured  by  the 
broker  or  real  estate  agent  for  cash  only. 
The  trial  Judge  charged  the  Jury  tliat  sucb 
was  the  true  construction  of  the  contract. 
He  left  it  to  the  jury  whether  the  provision 
for  a  sale  for  cash  had  not  been  waived  by 
the  seller  by  his  acceptance  of  a  purchaser 
who  paid  In  part  in  cash,  and  in  part  by  a 
conveyance  to  the  seller  of  other  real  estate, 
accepted  by  the  seller  as  equivalent,  to  make 
up  $30,000  of  the  sale  price  of  $70,000.  The 
contract  of  a  real  estate  agent  is  a  contract 
with  the  owner  to  procure  a  purchaser  for 
the  property  upon  the  terms  fixed  by  tbe 
owner.  If  he  procures  a  satisfactory  pur- 
chaser upon  such  terms,  he  earns  his  com- 
missions. Hedden  v.  Shepherd,  20  N.  S.  lAyr, 
334;  Vreeland  v.  Vetterleln,  33  N.  J.  Law, 
247;  Hinds  v.  Henry,  36  N.  J.  Law,  328;  Rnn- 
yon  V.  Wilkinson,  67  N.  J.  Law,  420,  81  Atl. 
300.  When  the  consideration  is  fixed  by  the 
owner,  in  the  authority  given  to 'the  agent, 
at  a  certain  price  in  dollars,  the  owner  may 
reject  a  purchaser  procured  by  the  agent  who 
offers  to  pay  the  price,  not  in  dollars,  but  in 
other  property.  But  if  the  owner,  having  tbe 
option  to  reject  such  an  offer,  accepts  It,  and 
takes  other  property  as  equivalent  for  so 
much  of  tbe  selling  price  fixed  by  his  author- 
ity, I  have  no  doubt  that  the  agent  becomes 
thereby  entitled  to  his  commissions.  The 
contract  besides  contains  a  provision  that  the 
agent  would  be  entitled  to  a  commission  on  a 
selling  price  agreed  upon  between  the  seller 
and  a  purchaser  procured  by  the  agent  This 
view,  however,  does  not  disclose  error  In  the 
rulings  complained  of;  for  while  the  trial 
Judge  left  to  the  jury  the  question  whether 
the  seller  had  not  waived  the  provision  which 
required  the  agent  to  produce  a  purchaser 
for  cash,  this  ruling  substantially  submitted 
the  question  whether  the  seller  had  not,  un- 
der his  option,  accepted  the  purchaser  upon 
ah  offer  to  pay  the  stipulated  price,  not  In 
cash,  but  in  what  the  sdler  accepted  as  cash. 
There  was  no  error  in  the  refusal  to  nonsuit 
or  direct  a  verdict 

In  tbe  course  of  tbe  trial  defendant  con- 
tended that  when  the  agent  brought  to  Ids 
notice  the  offer  of  the  intending  purchaser 
to  pay  tbe  stipulated  price  of  $70,000  not  all 
in  cash,  but  In  part  by  a  conveyance  of  oth- 
er lands  to  be  taken  at  the  value  of  $30,000. 
defendant's  acceptance  of  the  offer  was  up- 
on the  condition,  agreed  to  by  the  agent, 
that  the  agent  should  not  be  entitled  to  or 
receive  any  commissions  on  the  price  of  the 
lands  takMi  In  exchange  until  be  had  ef- 
fected a  sale  of  said  lands,  or  procured  a 
purchaser  therefor  satisfactory  to  defend- 
ant This  defense,  it  will  be  observed.  Is 
precisely  that  set  up  by  the  defendant's  sec- 
ond plea.  It  was  treated  as,  and  was,  a 
defense  available  to   defendant  under  tbe 
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general  Issue;  for  If  defendant,  baving  a 
right  to  reject  the  offer  of  the  procured  pur- 
chaser on  the  proposed  terms,  accepted  it  on 
those  terms  ou  the  condition  that  no  commis- 
sions should  be  paid  under  the  contract  upon 
the  price  at  which  the  exchanged  lands  were 
taken,  and  that  conditl6n  was  agreed  to  by 
the  agent,  then  either  a  n^w  and  substituted 
contract  arose,  which  would  be  a  defense 
to  the  action  on  the  original  contract,  or  at 
least  there  was  a  substitution  of  terms  In 
the  <»lginal  contract,  which  would  be  a  de- 
fense to  the  actl(Hi  for  commissions  in  ex- 
cess of  the  amount  at  2  per  cent  upon  $40,- 
000  of  the  consideration.  As  the  bill  of  par- 
ticulars gave  credit  for  $1,000  paid  by  de- 
fendant, the  defense  thus  set  up,  in  either 
Tlew,  if  made  out  by  the  evidence,  entitled 
defendant  to  a  verdict  But  the  fact  that 
such  provision  was  proposed  or  assented  to 
by  the  agent  was  contested.  The  evidence 
was  conflicting,  and  the  fact  was  carefully 
and  properly  submitted  to  the  jury  by  the 
trial  judge.  The  verdict  Indicates  that  the 
defense  was  not  made  out  That  conclusion 
is  not  reviewable,  and.  In  the  view  I  have 
taken,  the  result  deprives  defendant  of  any 
right  to  complain  of  any  Irregularity  in  re- 
spect to  the  plea  which  was  not  put  at  issue. 

The  authority  conferred  upon  the  agent 
by  the  contract  was  limited  to  the  period  of 
10  days  from  its  date,  which  was  August 
25k  1900.  In  making  out  the  case  for  the 
plaintiff,  there  was  proved  and  received  in 
evidence  an  agreement  in  writing,  made  be- 
tween defendant  and  one  Bechtel,  the  pur- 
chaser procured  by  the  agent  for  the  sale  and 
purchase  of  the  lands  which  the  agent  was 
aathorized  to  sell.  This  was  dated  on  the 
28tli  of  August  and  was,  therefore,  within 
the  10  days  limited.  There  was  also  put  in 
evidence  the  record  of  a  deed  for  said  lands, 
made  by  the  defendant  to  Bechtel,  which 
was  not  dated  until  the  15th  of  the  follow- 
ing Septeml>er.  Upon  exceptions  duly  taken, 
it  Is  now  contended  that  the  agent  was  not 
shown  to  have  become  entitled  to  his  commis- 
sions under  the  coutract,  because  the  sale 
was  not  effected  within  the  10  days  limited. 
Bat  this  is  a  misconception.  The  agent  be- 
comes entitled  to  commissions  when  he  pro- 
cnies  a  purchaser  able  and  willing  to  buy 
on  terms  satisfactory  to  the  owner.  He 
earns  his  pay  when  the  owner  accepts  and 
contracts  with  the  purchaser  procured  by 
him. 

Another  objection  is  also  disposed  of  by 
tbls  view  of  the  liability  of  a  seller  to  his 
agent  upon  such  a  contract  It  was  con- 
teoAei  that  the  judge  erred  In  submitting 
to  the  jury  the  question  whether  the  deed 
pat  In  evidence  conveyed  the  lands  in  ques- 
tion, there  I>elng  no  evidence  aliunde  of  the 
identity  of  tlie  lands  conveyed  with  the  hotel 
mentioned  in  the  contract.  But  as  defend- 
ant's liability  arose  at  the  time  of  the  writ- 
ten contract  of  sale,  the  deed  need  not  have 
been  put  In  evidence  at  all,  and  the  error, 


If  It  was  such,  was  not  Injurious.  Moreover, 
upon  the  face  of  the  deed,  there  are  discov- 
erable marks  of  Identification  to  aid  the  jury, 
if  It  had  been  necessary  to  show  that  the 
contract  of  sale  had  been  completed  by  an 
actual  conveyance. 

It  was  contended  below  that  plaintiff  was 
not  entitled  to  recover  upon  the  contract  with 
the  S.  E.  Crowley  Ck>mpauy,  assigned  to  plain- 
tiCt.  The  contention  has  not  been  argued 
here.  It  is  manifestly  unavailable  to  de- 
fendant It  is  unnecessary  to  consider  wheth- 
er, under  the  provisions  of  the  act  of  1890 
(2  Gen.  St  p.  2591,  pi.  340),  an  assignment 
by  an  agent  employed  to  sell  lauds  to  an- 
other person,  before  a  purchaser  has  been 
procured,  would  entitle  the  assignee  who 
should  thereafter  procure  the  purchaser  to 
demand  commissions  from  the  seller.  But 
that  is  not  the  case  here  presented.  The 
contract  was  with  one  Crowley,  who  did 
business  under  a  firm  name.  The  evidence 
justifies  the  conclusion  that  he  procured  the 
purchaser,  and  thereby  became  entitled  to 
the  commissions.  Then  his  riglit  to  the  com- 
missions became  a  chose  In  action,  arising 
on  contract,  and  fell  within  the  terms  of  the 
act  above  cited.  The  assignment  proved  was 
dated  on  the  same  day  with  the  contract, 
but  the  evidence  was  that  It  was  not  made 
imtU  after  the  right  to  commissions  had  ac- 
crued. 

No  error  having  been  disclosed,  the  judg- 
ment must  be  afiirmed. 


(6»  N.  J.  Li.  2S9) 
O'BRIEN  V.  TRAYNOB. 

(Court  of  Errors  and  Appeals  of  New  Teraey. 
June  15,  1003.) 

injtib7  to  servant— negligbnca  of  bbl- 

jjott  sbrvant— right  of  action 

—harmless  error. 

1.  When  two  persons  are  working  together 
In  a  common  employment,  under  circumstances 
which  cast  npou  each  a  duty  to  take  care  that 
his  acts  shall  not  do  injury  to  the  other,  for  a 
breach  o{  which  duty  an  action  will  lie,  the 
fact  that  both  are  engaged  in  the  common  em- 
ployment of  the  same  master  will  not  prevent 
the  one  injured  by  the  negligent  act  of  the 
other  from  maintaining  an  action  therefor. 

2.  Exceptions  were  allowed  to  the  exclusion 
of  qnestiona  put  by  defendant's  counsel  on  cross- 
e:<'ammBtion  of  a  witness  of  plaintiff.  The  bill 
of  exceptions  disclosed  that  me  cross-examina- 
tion was  pursued,  and  the  witness  afterward 
BubstantiaUy  answered  the  excluded  questions. 
Eeld,  that  whether  the  questions  were  errone- 
ously excluded  will  not  be  considered  on  error. 

(Syllabus  by  the  Court) 

Error  to  Circuit  (}ourt  Union  (bounty. 

Action  by  Charles  J.  O'Brien  against  John 
Traynor.  Judgment  for  plainUS,  and  de- 
fendant brings  error.    Affirmed. 

Cbarles  A.  Reed,  for  plaintiff  In  error. 
Oralg  A.  Marsh,  for  defendant  In  error. 


MAOIE,  C.    The  record  brought  here  by 
this  writ  of  error  discloses  an  action  of  tort 
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tried  at  the  Union  county  ciicult,  and  result- 
ing in  a  verdict  for  piaintifl,  upon  wbicli  ttae 
Judgment  compialned  of  was  entered.  The 
declai-ation  set  out  the  plaintifT's  cause  of 
action  tlius,  ylz.:  That  defendant,  at  the 
time  of  the  injury  of  which  plaintiff  com- 
plained, was  a  foreman  In  the  employ  of  the 
Pond  Machine  Tool  Company,  a  corporation 
of  this  state,  and  plalntifC  was  a  workman  in 
the  employ  of  the  same  company,  subject  to 
defendant's  orders  as  foreman;  that  defend- 
ant and  plaintiff  were  both  engaged  in  re- 
moving barrels  from  one  place  in  the  com- 
pany's yard  to  another  place  in  said  yard, 
and  that  defendant  ordered  plaintiff  to  lift 
and  remove  said  barrels;  that  it  thereby  be- 
came the  duty  of  defendant  to  exercise  care 
that  plaintiff  should  not  be  injured  by  the 
negligence  of  defendant;  and  that  defend- 
ant, disregarding  his'  duty,  so  negligently 
-moved  one  of  the  barrels  that  It  was  thrown 
against  plaintiff's  hand,  which  was  thereby 
Injured.  The  cause  went  to  trial  on  a  plea 
of  general  issue. 

The  evidence  appearing  in  the  bill  of  ex- 
ceptions would  Justify  the  Jury  in  finding 
that  the  charges  of  the  declaration  were 
made  out.  At  the  close  of  plaintiff's  case, 
coimsel  for  defendant  moved  for  a  nonsuit 
on  the  ground  that,  assuming  the  facts  char- 
ged and  proved,  there  was  no  liability  on 
defendant  to  answer  for  the  Injury  of  plain- 
tiff. The  action  for  negligence  rests  upon 
an  obligation  on  the  part  of  the  defendant  to 
use  care  toward  the  plaintiff,  and  a  breach  of 
that  obligation  resulting  in  plaintiff's  in- 
Jury.  Leaving  out  of  view  the  fact  of  the 
common  employment  of  the  parties  in  this 
ease  by  the  same  master,  no  doubt  can  ex- 
ist that  the  fact  that  they  were  engaged  to- 
g^er  in  the  removal  of  the  barrels  would 
cast  upon  each  of  them  the  -duty  to  take 
care  that  no  act  of  his  in  such  removal  should 
do  injury  to  the  other. 

The  doctrine  of  respondeat  superior,  ap- 
plied to  support  a  liability  on  the  part  of  the 
master  for  negligent  acts  of  his  servant,  is 
admittedly  subject  to  an  exception  excluding 
bis  liability  for  such  acts  when  they  pro- 
duce injury  to  a  fellow  servant  of  the  same 
master.  This  exception  was  supported  in  our 
Supreme  Court  upon  the  ground  that  each 
servant,  in  accepting  employment,  stipulated 
to  assume  the  risks  bf  his  employment,  in- 
cluding the  rtsks  from  the  carelessness  of  his 
fellow  servants.  Harrison  v.  O.  B.  R.,  31 
N.  J.  Law,  293.  This  decision  has  been  gen- 
erally recognized  in  our  courts  as  expressiug 
the  correct  doctrine,  and  the  reasons  for  it. 
Conway  v.  Purst,  67  N.  3.  Law,  646,  32  Atl. 
380;  Curley  v.  Hoff,  62  N.  J.  Law,  758,  42 
AtL  731;  Sofield  v.  Ouggenheim  Smelting  Co., 
64  N.  ^.  Law,  605,  46  Ath  711,  50  L.  R.  A.  417. 
Upon  demurrer  to  a  declaration  to  an  action 
by  a  servant  employed  by  a  manufacturing 
corporation  against  the  superintendent  em- 
ployed by  the  same  corporation,  charging  de- 
fendant with  ne^igence  in  the  managemeht 


of  the  gas  apparatus  In  the  mill  of  the  em- 
ployer, whereby  plaintiff  was  injured  by  the 
escape  of  gas,  the  Supreme  Judicial  Court  of 
Massachusetts  sustained  the  demurrer,  de- 
claring that  a  servant  is  not  liable  to  an  ac- 
tion by  another  servant  In  the  employ  of  the 
same  master  for  damages  by  the  n^ligenoe 
of  the  first  In  sncfa  employment  Tbla  con- 
clusion was  rested  by  Judge  Merrick,  who  de- 
livered the  opinion,  upon  two  gronnds:  (1) 
That  the  negligence  charged  was  the  breach 
^of  a  duty  owed  by  the  defendant  only  to 
the  master;  and  (2)  tbat  the  considerations 
which  led  to  the  adoption  of  an  exception  to 
a  master's  liability  for  the  negligence  of  his 
servant,  applied  as  well  to  the  relation  be- 
tween fellow  servants  of  the  same  master. 
Albro  V.  Jaqnith,  4  Gray,  99,  64  Am.  Dec. 
56.  It  is  to  be  observed  that  the  first  of 
the  grounds  relied  on  In  that  case  might  not 
apply  in  the  case  in  hand,  where  the  derelic- 
tion of  the  defendant  Is  not  mere  nonfea- 
sance Ih  failing  to  perform  some  act  which 
he  stipulated  with  his  master  to  perform,  but 
is  actual  misfeasance  in  doing  an  act  which 
Is  tortious,  and  which  would  entitle  plaintiff 
to  an  action,  unless  the  relation  of  fellow 
servant  shields  the  defendant  by  an  excep- 
tion to  the  general  rule  Of  liability.  The 
case  Just  stated  Is  the  only  one  which  has 
been  brought  to  my  attention  or  discovered 
by  me  expressing  that  view  of  the  liability  of 
a  feUow  servant  It  is,  however,  unneces- 
sary to  discuss  tbat  decision,  because  In  the 
court  In  which  it  was  rendered  It  has  been 
repudiated  and  overruled. 

In  Osborne  v.  Morgan,  130  Mass.  102,  39 
Am.  Rep.  437,  a  demurrer  to  a  declaration  in 
an  action  by  one  servant  against  other  serv- 
ants in  the  same  employment,  charging  them 
with  negligently  -placing  a  block  and  chains 
upon  an  iron  rail  suspended  from  the  cell- 
ing of  a  room  In  which  plalntUC  was  called 
to  work,  and  with  negligently  suffering  them 
to  remain  unprotected  from  falling,  whereby 
they  fell  on  plaintiff  and  Injured  him,  was 
overruled.  The  case  presented  was  an  ex- 
act counterpart  of  that  considered  and  re- 
ported in  4  Gray,  64  Am.  Dec.  The  opinion 
was  by  Chief  Jttstlce  Gray,  and  contains  a 
thorough  and'  masterly  discussion  of  the 
whole  question.  The  conclusions  reached 
were  opposite  to  those  of  the  former  decision, 
wlilcfa  is  declared  not  to  be  supported  by 
either  of  the  reasons  on  which  it  bad  been 
rested.  It  was  determined  that  one  servant 
Is  liable  t6  another  servant  in  tlie  same  em- 
ployment for  damages  occasioned  by  the  neg- 
ligence of  the  first  in  such  employment  The 
same  cafe  came  again  before  the  Supreme 
Court  After  the  demurrer  had  been  over- 
ruled, the  action  was- tried,  and  a  verdict 
was  directed  for  defendants,  to  which  the 
plaintiff,  under  the  pncUc^  in  vogue  in  that 
state,  alleged  exceptions.  It  was  twice  ar- 
gued. The  conclusion  reached  by  the  court 
was  that  the  direction  of  a  verdict  was  erro- 
neous, iLnd  tiiat  thef  ^tse  shcruia  lia^e  been 
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submitted  to  the  Jury.  The  opinion  was  de- 
lirered  by  Judge  W.  Allen.  His  opinion  was 
that,  although  the  defendants  could  not  be 
held  liable  to  plaintiff  for  any  negligence 
which  was  only  a  breach  of  the  contract 
with  or  duty  to  the -common  employer,  yet. 
If  the  Jury  found  that  they  had  control  over 
the  appliance  which  did  the  injury  to  the 
plaintiff,  and  knowledge  of  its  dangerous  con- 
dition, the  defendants  would  be. charged  with 
a  duty  to  plaintiff  to  care  for  his  safety,  ifor 
I  neglect  of  which  duty  they  would  be  liable. 
The  case  was  thereafter  again  brought  to 
trial  against  two  of  the  defendants,  and  a 
verdict  passed  for  plaintiff  against  one  of 
them,  which,  upon  exceptions,  was  sustained' 
by  the  court.  Judge  Berens  In  the  opinion 
delivered,  supports  the  verdict  upon  the 
ground  that  there  was  evidence  that  the  de- 
fendant against  whom  It  passed  had  con- 
trol over  the  appliance  which  injured  plain- 
tiff, and  directed  the  removal  by  plalntUT  of 
an  obstacle  which  rendered  the  appliance 
bannless,  when  observation  would  have 
shown  him  the  hazardous  condition  In  which 
snch  removal  left  it.  He  held  that  defend- 
ant thereby  came  under  the  duty  to  a  fellow 
servant  rightfully  in  his  place,  who  was  In- 
jured by  the  fall  of  the  block  and  chain.  Os- 
borne V.  Morgan,  137  Mass.  1. 

This  case  has  been  discussed  at  a  greater 
length  than  la  essential  to  the  decision  of  the 
question  before  us.  Uy  purpose  has  been  to 
indicate  how  thoroughly  the  doctrine  of  Albrp 
r.  Jaqnlth,  denying  redress  to  a  servant  for 
an  injury  done  by  a  fellow  servant,  has  been 
repudiated  In  the  state  In  which  It  was  pro- 
mulgated. Whether  redress  for  an  injury 
snch  as  was  under  consideration  in  that  case 
was  properly  permitted,  calls  for  no  expna- 
aion  of  opinion,  for  in  the  case  in  hand  the  In- 
Jnry  suffered  by  plaintiff  was  not  the  result 
of  defendant's  nonfeasance  ot  'neglect  of  any 
doty  which  defendant  owed  to  the  common 
master,  but  was  a  plain  misfeasance  and  a 
breach  of  a  duty  which  defendant  owed  to 
plaintiff  only.  I  entirely  concur  In  the  con- 
dasion  arrived  at  In  the  case  last  cited  to 
the  effect  that  the  fact  of  a  common  employ- 
ment does  not  of  Itself  prevent  an  injured 
fellow  servant  maintaining  an  action  against 
hia  fellow  servant  for  an  Injury  Inflicted  by 
the  negligence  of  the  latter.  Such  an  action 
'Will  lie  for  an  Injury  occasioned  by  such 
breach  of  duty  as  was  shown  in  this  case. 
The  nonsuit  was  rightly  refused. 

Several  assignments  of  error  were  directed 
to  objections  made  in  the  course  of  the  tria^ 
to  which  no  exceptions  were  taken  when  al- 
lowed Of  tiioae  Whldi  are  presented  upon 
exceptions  allowed,  none  are  deemed  to  re^ 
qtilre  observation  except  two,  Which  are  di- 
rected to  the  rulings  of  the  trial  Judge  In  ez; 
eluding  qnestioni  proposed  to  be  put  olr  ib» 


cross-examinfttion  of  a  witness  of  plalntUf. 
The  witness  had  testified  on  direct  examlAa- 
tion  that  he  was  a  physician  of  some  years' 
practice,  connected  with  a  hospital;  \that 
plaintifl  bad  consulted  him  about  his  Injured 
hand;  had  been  sent  by  witness  to  the  hos- 
pital, and  had  been  there  treated  by  him. 
The  first  of  the  excluded  questions  requhred 
trltness  to  say  fvhat  would  have  been  good 
surgical  treatment  of  the  Injury  In  the  first 
instance.  This  'was  objected  to  on  the  ground 
that  there  had  been  no  direct  examlnatioh  of 
the  witnees  as  an  expert,  and  that  the  exam- 
ination on  that  line  was  not  proper  cross-ex- 
amination. The  objection  was  sustained,  ap- 
parentiy  for  the  reasons  given.  The  second 
of  the  excluded  questions  was  In  these 
words:  "How  long  after  the  Injury  would 
pus  make  its  appearance  aa  you  found  It 
there?"  The  witness  himself  objected  to  an- 
swer on  the  ground  that  he  was  not  tiiere 
"as  an  expert"  The  question  was  excluded, 
the  trial  Judge  explaining  the  ground  of  hla 
action  by  sayiug,  "If  the  witness  declines  to 
answer  as  an  expert,  I  think  he  Is  entitied 
to."  It  is  open  to  grave  question  whether  the 
rulings  excluding  these  questions  could  be 
supported  on  either  ground.  The  direct  ex- 
amination of  this  medical  witness  seems  to 
have  included  much  evidence  which  he  could 
only  have  given  from  a  knowledge  and  ex- 
perience not  common  to  all  men,  but  acquir- 
ed by  physicians.  .  Nor  Is  it  by  any  means 
settled  that  a  witness,  when  called  and  exam- 
ined, may  refuse  to  answer  questions  which 
call  for  such  knowledge  as  be  has  because  he 
was  not  attending  as  an  expert.  No  such  dis- 
tinction has  been  recognized  by  the  courts  of 
this  state  as  yet  But  I  do  not  think  the 
court  is  called  upon  to  pronounce  an  opinion 
upon  these  questions  at  this  time.  Defend- 
ant's counsel  pursued  the  cross-examination 
of  the  'Witness,  who  afterward  declared  hla 
'Willingness  to  answer  questions  calling  for 
expert  knowledge.  In  answer  to  questions 
then  put  without  objection,  the  witness  testi- 
fied that  pus  Indicated  broken  down  tissue; 
that  pus  resulted  from  inflammation  produ- 
ced by  laceration;  that  such  inflammation 
can  be  counteracted  and  arrested  by  treat- 
ment; that  the  earlier  th^  treatment,  the 
sooner  the  Inflammation  would  be  arrested; 
and  finally  he  expressed  hia  opinion  that,  if 
plalntiff'{(  wound  had  been  treated  earlier, 
plaintiff  would  have  had  less  serious  results. 
These  answers  practically  covered  the  field 
of  examination  desired,  as  indicated  by  the 
excluded  questions.  The  questions  were 
really  answered,  and  the  error  of  excluding 
them  (if  there  was  error)  ■was  cured.  For 
tliese  reasons,'  there  should  iie  no  reversal  on 
this  ground. 

No  error  being  found,  the  Judgment  must 
be  affirmed. 


1  ii. 
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BOSS  y.  BOARD  OF  OHOSEN  FREE- 
HOLDERS  OF  COUNTY  OF 
ESSEX  et  al. 

(Coait  of  Errors  and  Appeals  of  New  Jersey. 
June  15,  19(».) 

PUBLIC    PARKS  —  SPECIAL    ACTS  —  CONSTITU- 
TIONAL lAW— APPOINTMENT. 

The  county  park  act,  approved  March  5, 
1895  (Gen.  St  p.  261S),  authorizes  the  appoint- 
ment, by  a  justice  of  the  Supreme  Court,  of 
commiesioners  to  lay  out  public  parks  in  any 
county  having  a  population  exceeding  200,000, 
but  j;)rovide8  that  the  act  shall  not  go  into  op- 
eration in  any  county  unless  the  voters  of  the 
county  accept  it,  and  it  directs  certain  county 
ofilcers  to  take  steps  for  submitting  the  ques- 
tion of  acceptance  to  the  voters  at  the  next  elec- 
tion.   Held: 

X.  That  the  distinction  drawn  between  the 
more  populous  counties  and  the  others  is  le^ti- 
mate,  for  the  purposes  of  the  act. 

2.  That  the  provision  for  submission  at  the 
"next  election  is  directory  only,  and  the  act 
may  be  accepted  at  a  subsequent  election,  and 
may  be  accepted  in  counties  which  acquire  the 
designated  popnlatiou  after  the  passage  of  the 
act. 

3.  That  the  Legislature  had  constitutional 
authority  for  conferring  upon  a  justice  of  the 
Supreme  Court  the  power  of  appointing  the 
park  commissioners. 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  James  P.  Ross  againat  the  board 
of  chosen  freeholders  of  the  county  of  Essex 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

Henry  Young,  (or  plaintiff  in  error.  Joseph 
L.  Munn,  for  defendant  in  error,  board  of 
chosen  freeholders.  Charles  li.  Corbln,  for 
defendant  in  error  Essex  county  park  com- 
mission. 

DIXON,  J.  This  writ  of  error  brings  un- 
der review  the  judgment  of  the  Supreme 
Court  entered  on  the  opinion  of  Mr.  Justice 
ColUns,  reported  in  53  Atl.  1042,  to  which 
reference  is  made  for  the  facts  of  the  case. 

The  only  questions  discussed  in  argument 
here  relate  to  the  constitutionality  of  "An 
act  to  establish  public  parks  in  certain  coun- 
ties in  this  state  and  to  regulate  the  same," 
approved  March  5,  1805  (Oen.  St  p.  2618). 

One  of  the  objections  urged  against  the 
act  is  that,  because  it  is  limited  to  counties 
having  a  population  exceeding  200,000,  it  is 
a  special  regulation  of  the  Internal  affairs  of 
counties,  and  thus  violates  article  4,  S  7,  par. 
11,  of  the  Constitution.  But  we  think  the 
Legislature  may  divide  counties  on  the  basis 
of  their  population  for  the  purpose  of  en- 
abling the  more  populous  to  lay  out  public 
parks.  Densely  settled  communities  have 
the  greater  need  for  these  open  spaces,  to 
which  the  inliabltants  may  resort  for  rej 
freshment,  and  hence  there  is  a  rational  con- 
nection between  the  basis  of  classification 
and  the  purpose  of  the  enactment.  As  was 
said  in  Paul  v.  Gloucester  County,  60  N.  J. 


J. 


t.  B«*  Conatttutional  Law,  voL  10,  Cent  Dts.  | 


Law,  585,  592,  15  Atl.  272,  1  L.  R.  A.  86: 
"Whether  the  basis  of  classification  is  wise 
or  judicious,  or  whether  it  will  operate  as 
fairly  as  some  other  basis  that  might  be 
adopted,  is  a  question  for  the  Legislature, 
and  not  for  the  courts.  The  extreme  limit  of 
our  inquiry  in  this  direction  is,  does  popula- 
tion bear  any  reasonable  relation  to  the  sub- 
ject to  which  the  Legislature  has  applied  it? 
Is  it  germane  to  the  law?"  As  this  act  forms 
and  deals  with  a  legitiniate  class,  it  is  in 
this  feature  general. 

Another  objection  presented  is  that  the  act 
violates  the  same  paragraph  of  the  Constitu- 
tion, because,  according  to  the  words  of  the 
statute,  it  cannot  take  effect  in  any  county 
unless  the  voters  of  the  county  accept  it  at 
the  next  election  held  after  its  passage,  thus 
practically  confining  it  to  counties  then  hav- 
ing the  designated  population.  If  this  be 
the  real  meaning  of  the  statute,  it  must  be 
adjudged  unconstitutioual,  imder  the  rule  laid 
down  in  De  Hart  v.  Atlantic  City.  63  N.  J. 
Law,  233,  43  Atl.  742.  But  courts  never  ap- 
prove au  interpretation  of  a  statute  which 
will  defeat  its  main  purpose,  if  there  be  any 
reasonable  construction  which  will  uphold  it. 
Atlantic  City  Waterworks  Co.  v.  Consumers' 
Water  Co.,  44  N.  J.  Eq.  427,  16  Ati.  581.  The 
legislative  design  fairly  expressed  by  this 
statute  is  that  to  the  voters  of  every  county 
having  the  required  population  should  be 
tendered  the  right  of  accepting  the  benefits 
of  the  law,  and  In  order  to  insure  the  en- 
joyment of  this  right  the  act  imposes  cer- 
tain duties  upon  the  county  officers,  and. 
points  out  the  time  t(a  their  performance. 
But  there  certainly  is  no  clear  declaration, 
and  therefore  it  should  not  be  beUeved,  that 
the  Legislature  considered  exact  compliance 
with  the  method  provided  for  securing  the 
right  as  more  Important  than  the  right  it- 
self. Our  construction  of  the  statute  is  that 
the  provision  for  submitting  the  matter  at 
the  "next  election"  is  directory;  that  In 
counties  having  the  proper  population  when 
the  act  was  passed,  the  local  officers  are  di- 
rected to  perform  their  duties  with  reference 
to  the  first  election  thereafter,  and  in  coun- 
ties subsequently  acquiring  sufficient  popula- 
tion those  duties  will  relate  to  the  next  elec- 
tion after  such  acquisition,  but  that  in  both 
cases  the  duties  enjoined  continue  imtil  per- 
formance. They  cannot  be  discharged  by 
neglect  Albright  v.  Sussex  Lake  Commis- 
sioners (N.  J.  Sup.)  53  AU.  612,  616. 

A  further  objection  ta  the  validity  of  the 
act  is  that,  by  requiring  the  appointment  of 
the  park  commissioners  to  be  made  by  a 
justice  of  the  Supreme  Court  it  violates  ar- 
ticle 3  of  the  Constitution,  which  declares 
that  "the  powers  of  the  government  shall  be 
divided  into  three  distinct  departments— the 
legislative,  executive  and  judicial;  and  no 
person  or  persons  belonging  to,  or  constitut- 
ing one  of  these  departments,  shall  exercise 
any  of  the  powers  properly  belonging  to 
either  of  the  others,  except  aa  herein  ex- 
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pressly    provided."     This    article    contains 
Three  clanses:     A  dlstributlye  clause,   "the 
powers  of  the  governtnent  shall  be  divided 
into    three    distinct   departments— the    legis- 
lative, executive  and  Judicial";  a  prohibitive 
clause,  "and  no  person  or  persons  belonging 
to,  or  constituting  one  of  these  departments, 
shall  exercise  any  of  the  powers  properly 
belonging  to  either  of  the  others";   and  an 
excepting  clause,  "except  as  herein  expressly 
provided."     The  distributive  clause  cannot 
be  read  as  the  declaration  of  an  abstract 
proposition,  that  the  powers  of  government 
are  naturally  divided  into  legislative,  execu- 
tive, and  Judicial  departments,  for  the  words 
indicate,  not  the  powers  of  government  gen- 
erally, but  "the  iwwers  of  the  government"— 
that  is,  the  government  then  being  formed, 
and  a  division  not  already  existing,  but  one 
about  to  be  made,  "the  lowers  of  the  gov- 
ernment shall  be  divided."    Hence  we  must 
seek  for  the  scope  of  the  division  primarily 
in  the  Constitution  itself.     The  intended  dl- 
Alsion  Is  there  plainly  disclosed.     By  article 
4,  S  1,  par.  1,  "the  legislative  power  is  vested 
in  a  Senate  and  General  Assembly" ;   by  ar- 
ticle 6,  5  1.  "the  executive  power  is  vested 
In  a  Governor";  and  by  article  6,  t  It  "the 
judicial  power  is  vested  in"  the  courts.    The 
division  contemplated  by  article  8  relates, 
ttierefore,  only  to  such  powers  of  the  govern- 
ment as  are  to  be  exercised  by  the  Senate 
and  General  Assembly,  or  by  tiie  Governor, 
or  by  the  courts.    But  as  was  said  in  Paul 
T.  Gloucester  County,  50  N.  J.  Law,  611,  16 
Aa  28i,  1  L.  R.  A.  86,  "there  is  a  multi- 
tude  of   governmental    duties   which   have 
never  been  and  cannot  possibly  be  performed, 
either  by  the  Legislature,  or  by  the  Gov- 
ernor, and  which  are  certainly  not  prescribed 
by  the  Constitution  to  the  judiciary."    Clear- 
ly, the  powers  appropriate  for  the  discharge 
of  these  duties  must  lie  outside  of  the  division 
intended  by  this  clause  of  the  Constitution. 
Among  the  powers  thus  excluded  must  be 
the  power  of  appointing  local  officers,  for  it 
cannot  be  believed  that  this  power,  requir- 
ing for  Its  proper  exercise  such  diversity  of 
knowledge  respecting  local  needs,  was  con- 
stitntionally  devolved  upon  either  of  the  de- 
partments designated.     Nothing  In  the  his- 
tory of  this  or  of  the  mother  country  would 
soggest  such  a  course.   The  prohibitive  clause 
of  this  article  calls  for  some  consideration  of 
"the  powers  properly  belonging  to"  the  sev- 
eral departments  into  which  the  powers  of 
onr  government  are  divided,  for  the  purpose 
of  determining  whether  they  include  the  pow- 
er to  appoint  officers  for  the  management  of 
local  concerns.    Here  it  should  be  noted  that 
tbe  force  of  this  clause  is  not  to  confine  the 
Legislature  to  powers  which  are  legislative, 
the  Governor  to  powers  which  are  executive, 
and  the  courts  to  powers  which  are  Judicial, 
but  merely  to  forbid  each  department  to  en- 
croach upon  the  powers  properly  belonging 
to  another.     The  powers  properly  belonging 
to  each  of  these  departments,  and  therefore 


forbidden  to  the  others,  are  those  assigned 
under  the  general  terms  "legislative  power," 
"executive  power,"  and  "Judicial  power,"  and 
also  those  specifically  delegated  by  tbe  Con- 
stitution to  the  Senate  and  General  Assembly, 
or  to  the  Governor  or  to  the  courts.  But 
since  in  these  specific  delegations  of  power 
the  appointment  of  local  officers,  ais  distinct 
from  authority  to  provide  for  their  appoint- 
ment, is  not  mentioned,  our  consideration  may 
be  confined  to  the  general  terms  employed. 
The  question  presented  Is,  can  the  power 
of  (Cppointlng  to  office  be  said,  in  our  govem- 
n^ent,  to  belong  properly  to  the  Legislature, 
or  to  the  Governor,  or  to  the  courts,  so  that 
its  exercise  by  any  save  one  of  these  depart- 
ments is  prohibited?  TTnder  the  English  sys- 
tem of.  government,  it  might  be  said  that  In 
a  sense  the  King  was  the  dex)ository  of  the 
power  of  appointing  to  public  office— "the 
fountain  of  honor,  of  office,  and  of  privi- 
lege," as  Blackstone  calls  him.  1  Com.  271. 
But  In  our  system  there  appears  no  indica- 
tion that  any  single  department  of  the  gov- 
ernment can  be  deemed  the  Being's  succes- 
sor in  this  regard.  Although  in  State  v. 
Parkhurst  (1802)  9  N.  J.  Law,  427,  Chief  Jus- 
tice Kirkpatrick  decided  that  tbe  Governor, 
being  invested  with  "the  supreme  executive 
power,"  had  authority  to  fill  a  vacancy  in  the 
office  of  the  clerk  of  the  common  pleas  aris- 
ing during  a  recess  of  the  Legislature,  yet  be 
considered  this  power  not  as  Inherent  and 
absolute,  but  as  created  and  limited  by  the 
necessities  of  the  case,  so  that  it  would 
yield  to  any  other  provision  made  by  the 
Legislature.  In  Police  Commissioners  v. 
Prltchard,  36  N.  J.  Law,  110,  It  was  claimed 
that  the  Governor  of  the  state  had  succeed- 
ed to  this  branch  of  royal  authority;  but 
Chief  Justice  Beasley  said,  "My  considera- 
tion of  the  questions  involved  in  this  in- 
quiry has  entirely  satisfied  me  that  there  is 
not  the  least  propriety  In  the  assumption  that 
the  authority  of  our  executive  over  public 
offices  is  at  all  comparable  with  that  of  the 
English  King."  An  examination  of  our  con- 
stitntional  and  legislative  history  will  dissi- 
pate the  idea  that  the  power  of  appointing 
to  office  Is  the  peculiar  property  of  any  one 
of  the  three  departments  of  our  government 
Under  our  Constitution  of  July  2,  1776,  the 
only  department  on  which  was  directly  con- 
ferred any  power  of  appointing  officers  was 
the  legislative,  consisting  of  the  Council  and 
Assembly.  This  was  authorized  to  appoint 
the  Governor,  Attorney  General,  Secretary, 
and  Treasurer  of  the  province,  the  field  and 
general  officers  of  the  militia,  and  the  Judges 
and  clerks  of  the  courts.  No  provision  was 
made  for  the  appointment  of  other  officers, 
except  as  it  was  embraced  In  the  general 
power  of  legislation.  Between  that  time  and 
the  adoption  of  our  present  Constitution,  A. 
D.  1844,  many  statutes  were  passed  under 
this  general  power;  some  actually  appoint- 
ing officers,  some  authorizing  their  appoint- 
ment by  the  Coimcil  and  Assembly  in  Joint 
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meeting,  some  by  the  Governor  and  Conncil, 
some  by  the  Governor  alone,  and  some  by 
the  courts.  Thus  an  act  passed  February  5, 
1812,  appointed  three  persons  as  commission- 
ers to  have  charge  of  paving  a  street  In  New 
Brunswick.  The  Council  and  Assembly  were 
authorized  to  appoint  the  Supreme  Court  re- 
porter by  act  of  March  12,  1806,  the  surro- 
gates by  act  of  November  28,  1822  (P.  L.  p. 
29),  prosecutors  of  the  pleas  by  act  of  De- 
cember 11, 1823  (P.  L.  p.  52),  the  clerk  in  chan- 
cery by  act  of  February  14, 1831  (P.  L.  p.  121), 
the  chancery  reporter  by  act  of  March  -13, 
1832  (P.  L.  p.  155),  and  the  inspectors  of  the 
State  Prison  by  act  of  February  27,  1838  (P. 
L.  p.  195).  The  Governor  and  Council  were 
authorized  to  appoint  commissioners  of  pilot- 
age by  act  of  February  8,  1837  (P.  I».  p.  110). 
By  sundry  acts  passed  between  January  30, 
1799,  and  December.  27,  1826,  the  Governor 
was  authorized  to  appoint  notaries  public, 
inspectors  of  various  kinds  of  food,  and  com- 
missioners of  deeds;  and  by  other  acts  pass- 
ed between  November  12, 1790,  and  February 
27,  1838,  he  was  authorized  to  fill  vacancies 
in  the  offices  of  United  States  senator,  of 
representative  in  Congress,  of  presidential 
elector,  of  surrogate,  and  of  State  Prison  in- 
spector; and  by  act  of  November  9,  1822 
(P.  Lb  p.  25)  the  courts  of  general  quarter 
sessions  were  authorized  to  appoint  prose- 
cutors of  the  pleas.  In  the  same  interval  the 
Constitution  of  the  United  States  was  adopt- 
ed, by  which  the  power  of  appointing  offi- 
cers was  conferred  partly  upon  the  executive 
alone,  and  partly  upon  the  executive  and  a 
branch  of  the  Legislature,  but  with  this  ex- 
press reservation— that  the  Congress  might 
by  law  vest  the  appointment  of  inferior  offi- 
cers in  the  President  alone,  in  tbe  courts  of 
law,  or  In  the  heads  of  departments.  * 

In  view  of  this  situatiou,  it  seems  improb- 
able that  the  members  of  the  convention 
which  framed  the  Constitution  of  1844  could 
have  regarded  the  power  of  appointing  offi- 
cers as  one  properly  belonging  to  any  of  the 
three  departments  mentioned;  and,  when  we 
examine  the  instrument  which  they  framed, 
the  improbable  becomes  the  Incredible.  For 
by  It  the  power  to  appoint  the  Major  Gen- 
erals of  tbe  militia,  the  Justices  of  the  Su- 
preme Court,  Chancellor,  Judges  of  the  Court 
of  Errors  and  Appeals,  Attorney  General, 
Prosecutors  of  the  Pleas,  Clerk  of  the  Su- 
preme Court,  Clerk  of  the  Court  of  Chancery, 
and  Secretary  of  State  is  vested  In  the  Gk>v- 
emor,  acting  In  conjunction  with  the  Senate; 
tbe  power  to  appoint  the  Adjutant  General, 
the  Quartermaster  General,  and  some  other 
militia  officers.  Is  vested  in  the  Governor 
alone;  the  power  to  appoint  the  Judges  of  the 
court  of  common  pleas,  State  Treasurer,  the 
keeper  and .  inspectors  of  the  State  Prison,  is 
vested  in  the  legislative  department;  and  the 
power  to  appoint  the  court  reporters  la  vested 
In  persons  belonging  to  the  Jadiqial  depart- 
ment Thus  the  power  of  appointment  was 
expressly  distributed  by  the  Constitution  It- 


self among  all  the  departments  of  the  sot- 
emment,  and  it  therefore  cannot  be  believed 
that,  vrithin  .the  meaning  of  the  prohlbltlTe 
clause  of  this  article,  the  power  properly 
belonged  to  any  one  of  those  departments. 

But  there  is  still  another  aspect  of   the 
matter.    If  by  the  unrestrained  force  of  ei- 
ther the  distributive  or  the  prohibitive  clause 
Qf  this  article  the  power  of  appointing  offi- 
cers could  be  considered  as  assigned  exclu- 
sively to. any  one  of  these  departments,  tbeir 
significance  is  restricted  by  the  closing  words 
of  the  article,  "except  as  herein  expressly 
provided."    This  compels  an  examination  of 
the  rest  of  the  Constitution  for  express  excep- 
tions to  the  preceding  clauses  of  the  article. 
Such   exceptions    are    readily    discoverable. 
Thus  the  power  of  remitting  fines  and  for- 
feitures and  granting  itardons,   which    his- 
torically may  be  deemed  a  branch  of  the  ex- 
ecutive authority.  Is  conferred  upon  the  Gov- 
ernor and  certain  members  of  the  Judicial 
depai'tment;   the  power  to  try,  convict,  and 
pass   Judgment   in   cases   of   Impeachment, 
which  is  a  judicial   function,  is  conferred 
upon  the  Senate.    But  the  exception  now  di- 
rectly pertinent  is  found  in  article  7,  S  2,  par. 
9,  declaring  that  "all  other  officers,  -whose 
appointments  are  not  otherwise  provided  for 
by  law,  shall  be  nominated  by  the  Governor 
and  appointed  by  him  with  the  advice  and 
consent  of  the  Senate."    This  is  an  unmis- 
takable recognition  of  the  authority  of  tbe 
lawmaking  department  to  provide  for   tbe 
appointment  of  all  officers  whose  appoint- 
ment is  not  definitely  regulated  by  the  Con- 
stitution itself. 

If,  therefore,  we  had  reached  the  conclusion 
that  the  power  of  appointing  officers  was,  be- 
cause of  its  nature,  covered  by  the  distribu- 
tive or  prohibitive  clause  of  article  3,  we  must 
nevertheless  have  conceded  that  by  force  of 
the  exception  in  that  article,  and  of  the  para- 
graph last  above  mentioned,  the  Legislature 
was  authorized  to  make  such  different  provi- 
sion for  the  exercise  of  that  power  as  it  deem- 
ed proper,  respecting  the  officers  embraced  in 
that  paragraph. 

There  is  yet  another  clause  of  the  ponsti- 
tutlon  which  should  be  noticed.  Article  7,  | 
2,  par.  1,  declares  that  "the  Justices  of  the 
Supreme  Court,  and  Chancellor  •  •  • 
shall  hold  no  otiber  office  under  the  govern- 
ment of  this  state  or  of  the  United  States." 
In  Supervisors  of  Election,  114  Mass.  247,  19 
Am.  Rep.  341,  the  Justices  of  th6  Supreme 
Court  of  Massachusetts  held  that  a  provision 
in  the  Constitution  of  that  state  forbidding 
the  judicial  department  to  exercise  executive 
or  legislative  powers  prevented  the  delega- 
tion to  the  Justices  of  the  power  to  appoint 
supervisors  of  election,  because  that  was  u... 
a  Judicial  function,  and  the  Justices  were  not 
at  liberty  to  hold  any  other  office  than  that 
of  Justice.  We  cannot  apply  this  view  to  our 
constitutional  provisions.  We  have  endeav- 
ored to  show  that  the  power  to  appoint  offi- 
cers does  not  properly  belong  to  any  slngl* 
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department  of  our  government,  and  we  can- 
not regard  the  rlgbt  to  exercise  a  new  fanc- 
tion  as  tbe  possession  of  a  new  office.  Such 
a  view  woald  give  to  the  word  "office"  a 
broader  significance  than  it  should  receive 
In  such  a  context  as  accompanies  It  in  onr 
Constitution,  where  It  is  spoken  of  as  some- 
thing to  be  held,  not  as  something  to  be  done. 
It  would  famply  that,  whenever  a  new  duty  is 
cast  upon  an  officer,  he  receives  a  new  office. 
It  would  render  unconstitutional  the  act  of  a 
Justice  of  the  Supreme  Court  In  the  natural- 
ization of  aliens  under  the  United  States  laws, 
for  such  an  act  is  the  exercise  of  a  federal 
function,  distinct  from  the  office  of  a  Justice 
of  the  state.  Indeed,  It  Is  difficult  to  see  how 
It  could  comport  with  those  numerous  stat- 
utes passed  since  1844  which  have  increased 
the  powers  and  burdens  of  these  Judicial  of- 
ficers, and  have  been  ut)held  and  enforced  In 
all  stages  of  litigation.  But  even  If  we  should 
accept  the  view  of  the  Supreme  Cionrt  of 
Massachusetts  on  this  topic,  we  are  still  con- 
fronted with  the  clause  above  mentioned 
which  empowers  the  Legislature  to  provide 
by  law  for  the  appointment  of  officers;  and, 
reading  these  two  clauses  together,  we  do 
not  find  any  clear  implication  that  the  dis- 
cretion confided  to  the  Legislature  without 
express  limitation  Is  So  restricted  that  It  may 
not  vest  In  the  Justices  of  the  Supreme  Court 
or  the  Chancellor  the  appointment  of  officers 
unconnected  with  their  Judicial  functions. 

It  Is  our  duty  to  adjudge  all  acts  of  the 
Legislature,  which  are  not  clearly  Inr  violation 
of  the  Consdtntion,  valid. 

We  have  not  thought  It  necessary  to  ex- 
tend this  opinion  by  discussion  of  the  numer- 
ous iledsions  on  cognate  subjects  In  othet 
states,  because  we  think  the  question  turns 
upon  the  meaning  of  our  own  fundamental 
law  In  Its  entirety,  interpreted  chiefly  by  the 
history  of  our  own  commonwealth.  Among 
the  adjudications  In  this  state,  tliere  are  but 
two  which  may  be  said  to  antagonize  the 
conclusion  we  have  reached.  In  one  (In  re 
aeveland,  61  N.  J.  Law,  811,  17  Atl.  772)  a 
contrary  view  was  expressed  obiter  by  Chief 
Justice  Beasley,  sitting  alone;  and  In  the 
■  other  (Schwarz  v.  Dover,  53  Atl.  214)  the  Su- 
preme Court  was  largely  Influenced  by  the 
dicta  in  the  earlier  case,  and  the  significant 
feature  In  article  7,  S  2,  par.  9,  was  not  no- 
ticed. 

The  county  park  act  of  March  6,  1895,  is 
constitutional,  and  therefore  the  Judgment  of 
the  Supreme  Court  Is  affirmed. 


(S7  HO.  (>«) 

WASHINGTON  COUNTY  NAT.  BANK  OF 

WILLIAMSPORT  v.  HOTTER  et  al. 

(Court  of  Appeals  of  Maryland.    June  80, 

1903.) 

WAREHOUSEMBN— CORPORATIONS— INSOLVBN- 

CT— STORAOa  RBCBIPTS— NBOOTIABIL- 

ITT— RIGHTS  OF  HOLDERS. 

1.  An  insolvent  corporation  was  organized  for 
Um  purpose  of  manufacturing  flour  and  teed 


and  doing  a  general  milUux  business,  and  for 
the  sale  and  storage  of  all  kinds  ot  grain.  Prior 
to  its  insolvency  the  company  had  been  engaged 
in  nianufactoring  flour  only,  and  wheat  stored 
vnth  it  was  groaud  into  flour,  and  was  never 
withdrawn  Ijy  the  depositors.  The  corporation 
obtained  a  loan  from  plaintiff,  for  which  it  gave 
notes  secured  by  certificates  reciting  the  receipt 
from  plaintiff  of  certain  quantities  of  wheat, 
subject  to  plaintiffs  order,  to  be  delivered  only 
on  surrender  of  the  certificate.  No  wheat  was 
in  fact  delivered  by  plaintiff,  but  the  wheat  so 
pledged  was  iu  tlie  corporation's  elevator  for 
manufacture  in  its  business.  Beld,  that  the  cor- 
poration was  not  a  warehouseman,  or  doing  a 
storage  business,  within  Code  Pub.  Oen.  Lawai 
art.  14,  I  1,  providing  that  all  warehouse  and 
storage  receipts  shall  be  negotiable  instruments, 
so  as  to  entitle  plaintiff  to  a  preference  to  the 
amount  of  such  receipts  In  the  distribution  of 
the  corporation's  property. 

Appeal  from  Circuit  (Tourt,  Washington 
County;  A,  Hunter  Boyd,  Chief  Judge. 

Action  by  the  Washington  County  National 
Bank  of  Wllliamsport  against  Joseph  L.  Mot- , 
ter  and  another,  as  receivers  of  the  Undine 
Milling  Company,  and  others.  From  a  Judg- 
ment In  favor  of  defendants,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  McSHDRBY,  C  J.,  and 
FOWLER,  BRISCOE,  PAGB^  PEAROB,  and 
SCHMUCKER,  JJ. 

J.  Clarence  Lane  and  Jotin  V.  L.  Flndlay, 
for  appellant.  Alex.  Neill  and  Edward  I. 
Koonts,  for  appellees. 


BRISCOE,  J.  The  questions  in  this  case 
arise  upon  certain  exceptions  to  an  audit  dis- 
tributing the  assets  of  the  Undine  Milling 
Company,  of  Carroll  county,  an  insolvent  cor- 
poration, among  its  creditors— now  In  the 
hands  of  its  receivers,  in  the  circuit  court 
for  Washington  county.  The  real  contention 
In  the  case  Is  between  the  holders  of  what 
are  termed  warehouse  or  storage  receipts  and 
the  receivers,  representing  the  general  credit- 
ors of  the  company. 

The  appellant,  the  Washington  County  Na- 
tional Bank  of  Wllliamsport,  contends  that 
as  the  holder  of  18  warehouse  receipts,  for 
500  bushels  of  wheat,  each.  It  Is  entitled  to  a 
preference  over  the  general  creditors,  under 
section  1  of  article  14  of  the  Code  of  Public 
General  Laws,  which  provides  that  "all 
warehouse,  elevator  or  storage  receipts  what- 
soever, for  goods,  chattels,"  etc.,  "of  any  kind 
stored  or  deposited,"  etc.,'  "for  any  purpose 
In  any  warehouse,  elevator,"  etc.,  "shall  be 
and  are  hereby  constituted  and  declared  to 
be  negotiable  Instruments  and  securities  un- 
less It  be  provided  in  express  terms  to  the 
contrary  on  the  face  thereof.  In  the  same 
sense  as  bills  of  exchange  and  promissory 
notes,  and  full  and  complete  title  to  the 
property  in  the  Instruments,"  etc.,  "shall 
enure  to  and  be  vested  In  each  and  every 
bona  fide  holder  thereof  for  value."  The  ap- 
pellees, on  the  other  hand,  contend  that  the 
milling  company  was  not  a  warehouseman, 
within  the  meaning  of  article  14  of  the  Code, 
and  consequently  the  receipts  issued  by  it  to 
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the  appellant  and  others  are  not  valid  and 
legal  receipts,  so  aa  to  give  tbe  bank  priority 
as  claimed. 

The  facts  appear  from  the  record  to  be 
as  follows:  The  Undine  Milling  Company,  of 
Carroll  county,  was  incorporated  on  the  Slst 
day  of  May,  1895,  under  the  General  Laws 
of  the  state,  for  the  purpose  of  manufactur- 
ing flour  and  feed  and  doing  a  general  mill- 
ing business,  and  for  the  sale  of  the  prod- 
ucts thereof,  and  for  the  purchase,  sale,  and 
storage  of  all  kinds  of  grain.  Some  time 
prior  to  1900  this  company  had  been  en- 
gaged in  the  milling  business  at  Williams- 
port,  In  Washington  county,  where  its  prin- 
cipal place  of  business  was  located.  Prior 
to  the  appointment  of  the  receivers,  and  at 
different  times  during  the  year  1899,  the 
company  borrowed  from  the  appellant  bank 
the  sum  of  $5,400,  on  18  notes,  of  $300  each, 
and  gave  as  collateral  security  for  each  of 
them  a  receipt  which  Is  in  form  as  follows: 
"Willlamsport,  Md.,  Apl.  4,  1899.  Received 
in  store  from  Wash.  Co.  Natl.  Bank  Five 
Hundred  bushels  of  prime  milling  wheat  sub- 
ject only  to  the  order  hereon  of  Wash.  Co. 
Natl.  Bank,  and  only  to  be  delivered  upon 
the  surrender  of  this  receipt  Undine  Mill- 
ing Company,  per  F.  H.  Darby,  Pres.  Cer- 
tified to  by  J.  W.  Crow,  Weigher."  At  the 
time  of  the  failure  of  the  company  there 
were  about  9,185  bushels  of  wheat  In  its  ele- 
vator. These  were  subsequently  sold,  and 
the  proceeds  of  sale  were  distributed  to  all 
of  the  creditors,  whose  claims  amounted  to 
the  sum  of  $33,336.48,  without  allowing  any 
priority  to  the  claim  of  the  bank  under  the 
receipts. 

The  controlling  question,  then,  is  whether 
the  Undine  MUltaig  Company  was  a  ware- 
houseman, as  claimed  by  the  appellant,  and, 
if  so,  was  it  authorized  to  issue  the  receipts 
here  In  t:ontroversy?  Now,  while  It  is  true, 
as  will  be  seen,  that  under  Its  charter  this 
company  was  authorized  to  engage  in  the 
storage  of  all  kinds  of  grain,  yet,  as  a  mat- 
ter of  fact,  and  according  to  the  evidence  in 
the  case.  It  was  at  the  time  the  so-called 
storage  receipts  were  issued  simply  conduct- 
ing a  general  milling  business,  and  did  not 
keep  a  place  for  the  storage  of  wheat,  to  be 
returned  to  those  leaving  It,  or  to  be  deliver- 
ed to  others.  It  was  engaged  In  the  busi- 
ness of  manufacturing  flour,  and  the  wheat 
was  bought  by  the  company  and  stored  In 
its  elevator  to  be  used  for  this  purpose.  The 
witness  Delllnger  testified  that  the  only  dif- 
ference between  what  Is  called  the  bought 
and  the  stored  wheat  was  that  one  was 
priced  up  Immediately,  and  the  other  was 
priced  up  at  some  future  time;  that  the 
stored  wheat  was  never  withdrawn  or  taken 
away  by  the  farmers;  it  was  not  kept  sepa- 
rate from  the  bought  wheat,  but  was  used 
by  the  company  whenever  needed  in  the  mill 
for  manufacturing  flour.  It  is  admitted  In 
the  case  that  the  bank  did  not  deliver  any 


wheat  to  the  company,  and  the  testtmony 
shows  that  the  bank  ofiicers  had  full  knowl- 
edge that  the  company  was  using  the  wbeat 
in  the  manufacture  of  flour. 

Under  this  state  of  facts,  we  do  not  see 
upon  what  theory  it  can  be  successfully  ar- 
gued that  the  milling  company  In  this  case 
was  a  warehouseman,  and  doing  a  storage 
business,  within  the  terms  and  meaning  of 
article  14  of  the  Code  of  Public  General  Laws, 
so  as  to  make  valid  and  give  legal  effect  to 
the  receipts  issued  by  It  to  the  bank,  as 
against  other  creditors.  In  the  ch.se  of  State 
V.  Bryant,  63  Md.  70,  this  court,  in  dealing 
with  a  somewhat  similar  receipt,  said:  "The 
Legislature  never  meant  to  declare  that  a 
mere  receipt,  issued  by  one  engaged  In  the 
canning  business,  for  goods  canned  by  blm, 
and  which  were  to  remain  in  his  possession, 
subject  to  the  order  of  the  purchaser,  should 
pass  title  to  the  goods  as  against  all  other 
persons,  and  should  also  be  negotiable  In  the 
same  sense  as  bills  of  exchange  and  promis- 
sory notes.  Nor  do  we  see  any  reason,  either 
of  public  or  private  interest,  why  the  act 
should  be  so  construed  by  implication.  Per- 
sons engaged  in  the  canning  business  have 
the  same  right  to  make  sales  of  goods  can- 
ned by  them  by  delivery,  or  by  the  Indorse- 
ment of  bills  of  lading,  warehouse,  or  stor- 
age receipts,  as  persons  engaged  in  any  other 
business.  And  if  the  act  of  1876  Is  to  be 
construed  as  embracing  receipts  Issued  by 
them  for  goods  of  their  own  canning,  and 
which  are  to  remain  in  their  possession,  npon 
the  same  grounds  it  must  be  construed  to  ex- 
tend to  receipts  Issued  by  all  other  persons 
—to  the  farmer,  for  wheat  in  his  bam,  and 
to  the  manufacturer,  for  goods  in  his  factory. 
Such  a  construction  would,  in  a  measure,  re- 
peal the  well-settled  law  of  this  state,  which 
declares  that  no  sale  of  personal  property  of 
which  the  vendor  remains  in  possession  shall 
be  valid,  except  as  between  the  parties,  un- 
less by  a  bill  of  sale  or  mortgage  duly  execut- 
ed and  recorded,  and  would  destroy  the  safe- 
guards which  the  law  has  wisely  thrown 
arouud  the  sales  of  personal  property  for  the 
protection  of  purchasers  and  creditors.  No 
act  ought  to  be  construed  as  making  bo 
sweeping  an  innovation,  unless  the  Intention 
of  the  Legislature  is  expressed  In  plain  and 
unambiguous  terms."  It  is  clear,  we  think, 
that  as  the  receipts  Issued  in  this  case  were 
not  warehouse,  elevator,  or  storage  receipts, 
within  the  terms  of  the  act  here  relied  upon, 
the  appellant  was  not  entitled  to  any  priority 
or  preference  in  the  distribution  of  the  fund, 
and  the  circuit  court  for  Washington  county 
was  right  In  so  declaring.  The  case  of  Farm- 
ers' Packing  Company  v.  Brown,  87  Md.  1, 
39  Atl.  625,  Is  Clearly  distinguishable  from 
this. 

For  the  reasons  we  have  given,  the  decree 
of  the  circuit  court  for  Washington  county, 
appealed  against,  will  be  afllrmed.  Decree 
affirmed,  with  costs. 
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B.  F.  SMITH  FIEEPBOOF  CONST.  CO.  T. 

MUNRUE  et  aL 

(Coort  of  Appeals  of  Maryland.    June  29, 

1803.) 

COUNTIKS-COUNTT  COMMISSIONERS— POWERS 
—CONTRACTS— PRESERVATION  OP  RECORDS 
— VAULTS-CONSTRUCTION— LBOISIiATIVB  AO<- 
THORITY— NECESSITY. 

1.  Code  Pub.  Geo.  Laws,  art.  25,  f  1,  pro- 
rides  that  the  county  commissioners  shall  nave 
charge  of  and  control  over  the  property  owned 
by  the  county,  and  section  7  declares  that  th^ 
shall  levy  aU  needful  taxes  on  the  assessable 
property  within  the  county  liable  to  taxation, 
and  shall  pay  all  claims  against  the  county 
which  have  been  authorized  by  law.  Held,  that 
the  county  commissioners  bad  power  to  contract 
for  the  erection  of  a  fireproof  vault  for  the  pres- 
ervation of  records  of  the  clerk  of  the  circuit 
court,  though  not  previously  authorized  by  the 
Legialatore  to  build  such  vault  and  levy  the  tax 
necessary  to  pay  therefor. 

Appeal  from  Circnlt  Court,  Anne  Arondd 
County,  In  Eignlty;   Jas.  Revell,  Judge. 

Action  by  Frank  A.  Munroe  and  others 
against  the  B.  F.  Smith  Fireproof  Constmc- 
tlon  Company  and  others.  Vrom  a  Jndgment 
in  favor  of  plalntHTs,  defendant  company  ap- 
peals.   Reversed. 

Argned  before  McSHBRRT,  O.  J.,  and 
FOWLEB.  BRISCOE,  BOYD,  and  SOHMUO- 
KER,  JJ. 

James  M.  Munroe,  for  appellant  Frank 
H.  Stockett,  for  appellees. 

McSHERRT,  C.  J.  The  bill  of  complaint 
in  this  case  was  filed  by  certain  residents  and 
taxpayers  of  Anne  Arundel  county  against 
the  county  commissioners  of  that  county  and 
the  B.  F.  Smith  Fireproof  Conatructlon  Com- 
pany, of  Washington,  D.  C.  The  county  com- 
missioners entered  into  a  contract  with  the 
fireproof  construction  company  for  the  erec- 
tion by  the  latter  of  a  fireproof  vault  In 
which  the  records  Intrusted  to  the  custody 
of  the  clerk  of  the  circuit  court  were  In- 
tended to  be  kept.  The  cost  of  the  vault  as 
agreed  upon  was  $5,900.  The  relief  sought 
by  the  bill  was  an  injunction  to  restrain  the 
county  commissioners  from  making  a  levy 
to  pay  for  the  structure.  The  sole  ground 
upon  which  that  relief  was  asked  Is  the  al- 
leged want  of  power  In  the  county  commis- 
sioners to  levy  upon  the  taxpayers  the  amount 
of  money  required  for  the  purpose  named, 
unless  previously  authorized  by  the  Legis- 
lature to  build  the  vault  and  to  levy  the 
necessary  tax  to  provide  for  the  payment  of 
the  stipulated  price.  The  court  below  decid- 
ed that  the  county  commissioners  did  not 
possess  the  power  to  contract  for  the  work 
or  to  pay  for  It,  and  accordingly  granted  the 
injnnction  for  which  the  plaintiffs  asked. 
From  that  decree  this  appeal  was  taken. 

The  question  thus  brought  up  Is  exceeding- 
ly narrow.  By  the  Code  of  Public  General 
Laws,  art  25,  t  1,  it  Is  provided  that  "the 
county  commissioners  of  each  county  In  this 
state  •  •  •  shall  have  charge  of  and  con- 
trol over  the  property  owned  by  the  county." 


By  section  7  of  the  same  article  It  Is  enacted 
that  they  "shall  levy  all  needful  taxes  on 
the  assessable  property  within  the  county 
liable  to  taxation,  •  •  •  and  shall  pay 
and  discharge  ail  claims  on  or  against  the 
county  which  have  been  expressly  or  Implied- 
ly authorized  by  law."  We  do  not  under- 
stand the  language  Just  quoted  to  be  so  re- 
stricted in  Its  meaning  as  to  deny  to  the 
county  commissioners  the  power  which  they 
undertook  to  exercise.  The  public  records 
are  the  property  of  the  county,  and  It  ob- 
viously Is  as  much  the  duty  of  the  commis- 
sioners to  protect  them  from  destruction  or 
Injury  by  fire  as  it  Is  to  Insure  the  court- 
house against  a  similar  disaster.  And  If  the 
commissioners  may  lawfully  levy  on  the  tax- 
payers a  sum  of  money  sufficient  to  keep  the 
public  buildings  Insured— and  they  certainly 
may— why  should  they  be  prohibited  from 
making  a  like  levy  to  pay  for  the  construc- 
tion of  .a  fireproof  vault  for  the  safe-keeping 
of  the  public  records,  which.  If  burned,  can- 
not be  completely  restored,  no  matter  how 
heavy  the  Insurance  on  them  might  be?  It 
Is  undoubtedly  true  that  the  county  commis- 
sioners could  not  Issue  bonds  for  the  purpose 
of  raising  money  to  do  the  work  unless  em- 
IKtwered  by  the  General  Assembly  to  do  so. 
But  the  want  of  power  to  Issue  bonds  Is 
quite  a  different  thing  from  the  want  of 
power  to  do  the  act  that  has  been  enjoined. 
It  Is  too  constricted  a  construction  of  the 
statute  to  limit  the  powers  of  the  commis- 
sioners to  the  literal  meaning  of  the  words 
quoted  from  the  Code.  The  language  of  the 
enactments  must  be  Interpreted,  not  by  the 
aid  of  a  dictionary  alone,  but  by  the  plain 
purpose  and  Intention  of  the  Legislature;  and 
the  purpose  and  Intention  are  ascertained  by 
considering  the  whole  situation  and  surround- 
ings, and  by  looking  to  the  results  which 
would  necessarily  follow  a  construction  too 
literal  or  too  narrow.  If  the  decree  appealed 
against  is  right,  then  no  change,  however 
urgent,  could  be  made  by  the  county  com- 
missioners in  any  public  building  under  their 
control  unless  such  change  were  first  autbor- 
hsed  by  appropriate  legislation.  If  the  heat- 
ing plant  should  prove  Inadequate,  they 
would  be  powerless  to  augment  It  If  the 
ventilation  were  defective,  they  could  .not 
Improve  It  If  the  sanitary  condition  of  the 
courthouse  were  such  as  to  be  injurious  to 
health,  they  could  not  remedy  It  And  they 
could  do  none  of  these  things  because  none 
of  them  falls  within  the  literal  signification 
of  the  terms  "charge  of  and  control  over  the 
property  owned  by  the  county."  It  is  per- 
fectly clear  that  each  of  the  things  Just  In- 
dicated could  be  done  without  antecedent 
legislative  authorization,  because  they  are  all 
within  the  general  and  necessary  powers  of 
the  local  governmental  body.  Debts  contract- 
ed for  the  preservation  of  the  property  owned 
by  the  coimty  are  undoubtedly  claims  'Im- 
pliedly authorized  by  law."  To  that  category 
belongs  the  debt  Incurred  for  the  construe- 
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tion  of  a  fireproof  vault  wherein  the  public 
records  are  to  be  kept  The  county  commis- 
sioners had  the  power  to  enter  Into  the  con- 
tract, of  which  a  copy  was  filed  with  the 
answer  of  the  county  commissioners;  and 
they  hare  the  power  to  levy  such  a  tax  a« 
may  be  necessary  to  raise  the  sum  of  money 
stipulated  to  be  paid  to  the  appellant..  We 
therefore  reverse  the  decree  appealed  against, 
and  dismiss  the  bill  of  complaint 

Decree  reversed,  with  costs  above  and  be- 
low, and  bill  dismissed. 


(S7  Md.  6SB) 

MAYOR,  ETC.,  OF  BALTIMORE  et  aL  T. 

SAJE  DEPOSIT  &  TRUST  CO. 

OF  BALTIMORE. 

(Court  of  Appeal*  of  Maryland.    July  1,  1903.) 

TAXATION-PKOPBRTT  HELD  IN  TRD8T-PLA0B 

OF  TAXATION— VAUDITY  OP  BTATUTK 

-CONSTRUCTION. 

1.  Acts  1002,  p.  711,  c  486,  providing  tihat 
•II  corporate  bonds,  certificates  of  indebtedneia, 
or  evidence  of  debt,  iu  whatever  form,  and  all 

Eersoaal  property,  not  exempt  from  taxation, 
eld  In  trust,  shall  be  assessed  to  the  equitable 
owner  io  the  county  in  which  he  resides,  is  not 
in  conflict  with  BiU  of  Rights,  art  15,  declar- 
ing that  every  person  "holding  property"  in  the 
state  ought  to  contribute  his  part  of  the  taxes. 

2.  The  Legislature,  in  providing,  as  it  has 
done  in  Acts  1002,  p.  711,  c.  486,  that  railroad 
and  other  bonds  and  railroad  stock  held  in  trust 
shall,  for  purposes  of  taxation,  be  treated  as 
belonging  to  the  cestui  que  trust,  and  not  to 
the  I^gal  holder  thereof,  has  not  violated  any 
of  the  provisions  of  the  Bill  of  Bights  or  Cou- 
stituti<Mi. 

3.  The  law  requiring  a  domestic  corporation 
to  pay  the  taxes  on  its  stock  for  the  stockholder, 
and  Acts  1002,  p.  711,  c.  486,  requiring  that 
personal  property  held  in  trust  shall  be  assessed 
to  the  equitable  owner  in  the  county  in  which 
he  resides,  should  be  construed  together,  and 
the  residence  of  the  equitable  owner  should  be 
treated  u  the  situs  for  taxation,  and  the  taxes 
should  be  paid  by  the  corporation. 

Appeal  from  Baltimore  City  Court;  Henry 
D.  Harlan,  Judge. 

Application  by  the  Safe  Deposit  &  Trust 
Company  of  Baltimore  to  the  appeal  tax 
court  of  Baltimore  to  correct  an  assessment 
of  personal  property.  From  a  Judgment  of 
the  city  court  reversing  the  appeal  tax  court, 
and  directing  the  correction  of  the  assess- 
ment, the  mayor  and  dty  council  of  Balti- 
more appeal.    Affirmed. 

Argued  before  MoSHBRRT,  C.  J.,  and 
FOWLER,  BOYD,  PAGE,  PEARCB,  and 
SCHMUOKER,  JJ. 

Olln  Bryan  and  Albert  0.  Ritchie,  for  ap- 
pellants. W.  Bums  Trundle  and  Osborne  L 
Yellott,  for  appellee. 

SOHMUCKER,  J.  This  appeal  lalaes  the 
question  of  the  validity  of  the  Acts  of  1002, 
p.  711,  c.  486,  which  prescribes  the  method 
of  assessment  and  taxation  of  personal  prop- 
erty held  In  trust  The  property  involved  In 
the  present  controversy  consists  of  bonds  of 
railroad  and  traction  companies,  and  stock  of 
a  railroad  company  chartered  in  Maryland, 


so  that  the  precise  Issue  now  before  ns  Is 
that  of  the  validity  of  the  act  in  so  far  as  it 
relates  to  personal  property  of  that  character. 

The  act  under  consideration  adds  a  new 
section  to  article  81  of  the  Code  of  Public 
General  Laws,  tit  "Revenue  and  Taxes,"  to 
be  designated  as  section  221,  and  to  read  as 
follows:  "Sec.  221.  All  bonds,  certificates  of 
indebtedness,  or  evidence  of  debt.  In  whatso- 
ever form,  made  or  Issued  by  any  pnttllc  or 
private  corporation,  Incorporated  by  this  state 
or  any  other  state,  territory,  district  or  for- 
eign country,  or  Issued  by  any  state,  territory, 
district  or  foreign  country,  and  all  personal 
property  of  any  kind  whatsoever,  not  exempt 
from  taxation  by  the  laws  of  this  state.  In 
which  any  resident  of  any  county  of  this 
state,  has  an  equitable  interest  with  the  le- 
gal title  to  tlie  same  In  some  other  person  or 
corporation  who  is  a  resident  of-  some  other 
county  of  this  state  or  of  the  city  of  Balti- 
more, or  (In  the  case  of  a  corporation)  which 
has  Its  main  office  or. principal  place  of  busi- 
ness In  some  other  county  In  this  state  or  in 
the  city  of  Baltimore,  shall  be  valued  and 
assessed  for  the  purposes  of  state  and  county 
taxation  to  the  equitable  owner  thereof  in 
the  connty  In  which  he  or  she  resides,  to  the 
extent  of  his  or  her  equitable  Interest  as 
aforesaid,  and  the  'taxes  due  thereon  shall 
be  paid  by  the  holder  of  said  legal  title  to  the 
collector  of  taxes  for  the  county  or  city  In 
which  said  property  Is  so  valued  and  as- 
sessed." Then  follows  a  section  repealing  an 
Inconsistent  prior  legislation. 

It  appears  from  the  present  record  that  the 
appellee,  which  Is  a  corporation  having  its 
main  office  in  Baltimore  City,  had  In  its  pos- 
session $28,890  worth  of  railroad  and  other 
bonds  In  trust  for  Noah  Walker,  a  resident  of 
Baltimore  county,  and  $22,930  worth  of  sim- 
ilar securities,  including,  however,  24  shares 
of  stock  of  the  Philadelphia,  Wilmington  & 
Baltimore  Railroad  Company,  In  trust  for 
Emily  R.  HoS,  who  is  also  a  resident  of  Bal- 
timore county.  It  Is  admitted  that  these  se- 
curities were  liable  to  assessment  and  taxa- 
tion for  the  year  1903.  The  appellee,  having 
been  assessed  on  the  taxbooks  of  Baltimore 
City  for  all  of  these  securities,,  applied  by  pe- 
tition to  the  appeal  tax  court  of  that  city  to 
correct  Its  assessment  by  striking  therefrom 
the  securities,  upon  the  ground  that  under 
the  Acts  of  1902,  p.  711,  c.  486,  It  was  requir- 
ed to  pay  the  taxes  on  them  for  the  year 
1903  to  the  collector  of  taxes  for  Baltimore 
county,  where  the  equitable  owners  resided. 
The  appeal  tax  court  rejected  the  application, 
and  refused  to  correct  the  assessment  The 
trustee  thereupon  appealed,  imder  the  statute, 
to  the  Baltimore  city  court,  which,  relying 
upon  the  act  of  1002,  passed  its  order  of  April 
1,  1003,  from  which  the  present  appeal  was 
taken,  directing  the  appeal  tax  court  to  abate 
the  assessed  value  of  the  securities  from  the 
trustees'  assessment  list. 

It  has  long  been  settled  that  the  power  of 
taxation  belongs  exclusively  to  the  leglsla- 
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tire  brunch  of  ttae  goTeroment,  and  that  tbe 
Legislature,  except  &i  restricted  by  tbe  Bill 
of  Rights  and  Constttutlon,  has  the  absolute 
power  of  taxation  over  all  the  property  with- 
in tbe  state.  Faust  y.  fiullding  Ass'n,  84  Md. 
192.  35  AtL  890;  State  v.  Mayhew,  2  GUI,  4S7; 
State  y.  Sterling,  20  Md.  516,  517;  United 
States  V.  New  Orleans,  98  U.  S.  392,  26  L. 
Ea.  3225;  Merlweather  v.  Garrett,  102  TJ.  S. 
472,  20  L.  Ed.  197;  Savings  Society  v.  Mult- 
nomah Co.,  169  U.  S.  421,  18  Sup.  Ct  392,  42 
L.  Ed.  803.  This  court  has  also  repeatedly 
recognized  and  upheld  the  power  of  the  Leg- 
islature to  fix  the  situs  of  personal  property 
for  ijnirposes  of  assessment  and  taxation.  M. 
&  C.  C  of  Balto.  T.  Balto.  City  Pass.  B.  Co., 
57  Md.  31;  Am.  Coal  Co.  v.  County  Com'rs 
of  Allegany  Co.,  69  Md.  185;  Baldwin  r. 
Washington  Co.,  85  Md.  157,  30  Atl.  7U;  Cor- 
ry  T.  M.  &  C.  a  of  Balto.,  06  Md.  820,  321.  63 
Atl.  042. 

As  tbe  act  of  1902  specifically  fixes  the 
situs  for  parposes  of  taxation  of  personal 
property  held  lu  trust  at  the  residence  of  the 
beneficial  owner,  the  order  appealed  from 
was  properly  passed,  unless  the  act  is  to  be 
regarded  as  In  conflict  with  some  of  the  pro- 
visions of  the  Bin  of  RlghU  or  the  Consti- 
tution. The  appellant  contends  that  it  does 
conflict  with  article  15  of  the  BlU  of  Rights, 
wbicb  declares  that  every  person  "holding 
property"  In  this  state  ought  to  contribute 
his  proportion  of  taxes;  and  they  rely  upon 
the  case  of  Latrobe  v.  Baltimore,  19  Md.  13, 
as  deciding  that  the  holder  of  property  there 
referred  to  is  tbe  bolder  of  its  legal  title, 
and  not  the  owner  of  the  beneficial  Interest 
in  It.  Tliey  also  rely  upon  section  51  of 
article  3  of  the  Constitution,  wbicb  provides 
that  "personal  property  of  residents  In  this 
state  shall  be  subject  to  taxation  where  the 
resident  bona  fide  resides  for  the  greater 
part  of  the  year,"  as  requiring  all  personal 
property,  except  those  classes  of  It  which  are 
excepted  in  the  latter  part  of  the  section,  to 
be  taxed  in  the  county  where  its  legal  owner 
residea  In  tbe  case  of  Latrobe  v.  Baltimore, 
19  Md.  13,  which  was  decided  long  prior  to 
the  passage  of  the  Acts  of  1902,  p.  711,  c. 
486.  our  predecessors  undoubtedly  held  that, 
under  the  law  as  it  then  stood,  the  situs  for 
purposes  of  taxation  of  i)erson8l  property  held 
in  trust  was  the  residence  of  the  trustee, 
and  not  that  of  the  cestui  que  trust,  and  that 
ttae  trustee  in  whom  tbe  legal  title  was  vest- 
ed was  the  bolder  of  the  property,  under  tbe 
fifteenth  article  of  the  BlU  of  Bights.  In 
that  case,  however,  they  arrived  at  their  con- 
clusion upon  the  general  principles  regulat- 
ing taxation,  when  not  modified  by  statute, 
for  they  preface  their  opinion  with  the  state- 
ment, "We  are  not  aware  that  tbe  acts  of 
assembly  regulating  the  Imposition  and  col- 
lection of  taxes  have  qffccted  any  modifica- 
tion of  the  mles  of  law  which  otherwise  must 
govern  tbe  determination  of  this  question." 
Applying  tliose  general  rules  to  the  case  be- 
fore them,  they  held  that  as  the  obligation 


under  tbe  fifteenth  article  of  tbe  Bill  of 
Rights  to  pay  taxes  according  to  actual 
worth  was  a  legal  one,  and  the  estate  In  the 
bands  of  a  trustee  bad  the  legal  incidents  and 
obligations  of  an  absolute  title,  the  obUga- 
tlou  fell  upon  blm,  and  he  was  tbe  proper 
person  to  be  assessed  for  tbe  payment  of  the 
taxes,  and  that  through  him  it  reached  and 
fastened  upon  the  Interest  of  the  beneficial 
owner.  Upon  the  same  principles  tbe  court 
there  held  that  the  Acts  of  1841  (chapter 
23),  1847  (chapter  266),  and  1852  (chapter 
^7),  requiring  all  property  owned  by  resi- 
dents of  this  state,  and  not  permanenUy  lo- 
cated elsewhere  within  the  state,  to  be  val- 
ued to  the  owner  at  bis  place  of  residence, 
referred  to  the  ownership  of  tbe  legal  estate, 
without  regard  to  the  ownership  of  the  eq- 
uitable titie  or  use.  That  tbe  decision  In  La- 
trobe r.  Baltimore  was  intended  to  go  no 
further  than  we  have  said  is  apparent  from 
the  fact  that  when  it  afterwards,  for  tbe  first 
time,  came  before  this  court  for  considera- 
tion, in  Tyson  v.  State,  28  Md.  587,  It  was 
construed  to  bare  determined  only  "that,  in 
the  abseJice  of  any  law  regulating  the  Im- 
position and  collection  of  taxes,  the  trustee 
holding  the  legal  titie  was  properly  charge- 
able with  the  tax."  When  the  case  recent- 
ly came  before  us  again,  in  Cherbonnler  v. 
Bussey,  92  Md.  422,  48  Afl.  923,  we  cttod 
Tyson's  Case  aI<Hig  with  it  in  our  opinion, 
as  showing  that  it  was  only  "in  the  absence 
of  any  law  regulating  the  imposition  and  col- 
lection of  taxes"  that  the  trustee  was  held 
chargeable  with  the  tax.  We  therefore  find 
nothing  in  the  Interpretation  of  the  fifteenth 
article  of  the  Bill  of  Rights  adopted  in  La- 
trobe V.  Baltimore,  as  that  case  has  been 
construed  by  this  court,  to  impair  the  valid- 
ity of  the  act  of  1902  in  regulating  the  as- 
sessment and  taxation  of  the  class  of  per- 
sonal property  involved  in  tbe  present  case. 
It  is  not  necessary  to  refer  to  the  cases  of 
the  Mayor  and  C.  C.  of  Baltimore  v.  Stirling, 
29  Md.  48,  Appeal  Tax  C3ourt  v.  Gill,  50  Md. 
377,  and  the  Appeal  Tax  Ck>urt  v.  Patterson, 
60  Md.  354,  relied  on  by  the  appellants,  fur- 
ther than  to  call  attention  to  the  f&ct  that 
they  were  all  decided  before  the  Legislature 
had  made  provision  by  statute,  as  it  has  spe- 
cifically done  by  the  act  of  1902,  for  tbe  as- 
sessment for  taxation  of  personal  property 
held  in  trust  to  the  cestui  que  trust,  and  not 
to  the  trustee.  It  Is  obvious,  therefore,  that 
those  cases  cannot  be  regarded  as  control- 
ling the  determination  of  the  issue  arising 
npou  the  present  record.  When  property  Is 
held  in  trust  there  are  two  persons,  each  of 
whom  is,  in  a  certain  sense,  its  owner.  The 
trustee,  who  holds  the  title,  is  the  owner  in 
a  legal  and  technical  sense,  but  tbe  cestui 
que  trust  is  the  beneficial  and  substantial 
owner.  We  do  not  Ihlntc  that  the  Legislature 
has  exceeded  its  power  over  the  subject  of 
taxation,  or  violated  any  ot  the  provisions 
of  the  Bill  of  Rights  or  Constitution,  in  pro- 
viding that  personal  property  of  the  kind  in- 
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volved  In  tbls  case  shall,  for  purposes  of  as- 
sessment and  taxation,  be  treated  as  belong- 
ing to  Its  substantial  owner,  and  not  to  Its 
technical  bolder.  Wben  the  ijersonal  prop- 
erty held  in  trust  consists,  as  a  small  por- 
tion of  that  now  before  us  does,  of  stock  In 
coriJoratlons  of  this  state,  the  act  of  1902 
being  In  pari  materia  with  the  existing  laws 
requiring  the  corporation  to  pay  the  taxes  on 
its  stock  for  the  stockholder,  the  two  laws 
should  be  construed  together,  and  the  resi- 
dence of  the  cestui  que  trust  be  treated  as 
the  situs  for  taxation,  and  the  taxes  be  paid 
by  the  corporation  in  accordance  with  the 
uniform  system  In  force  In  this  state  for  the 
payment  of  such  taxes. 

We  must  not  be  understood  by  what  we 
have  said  In  this  opinion  to  hold  that  the  act 
of  1902  is  Talid  or  effectual  in  so  far  as  It 
may  conflict  with  the  special  provision  made 
by  section  51  of  article  S  of  the  Constitution 
for  the  taxation  of  goods  and  chattels  per- 
manently located,  or  of  mortgages  and  the 
debts  thereby  secured,  or  that  the  act  was 
Intended  to  apply  to  leaseholds  or  any  other 
Interest  in  lands. 

From  what  we  have  said,  it  follows  that 
the  order  appealed  from  must  be  aflSrmed. 
Order  aflSrmed,  with  costs. 


191  Md.  550) 

ROGERS   T.   SISTERS   OF   CHARITY   OF 

ST.  JOSEPH  et  aL 
(Court  of  Appeals  of  Maryland.    July  1,  1908.) 

DEEDS-CONSTRUCTION— VESTING  OP  TITLB 
IN  BENEFICIARY  —  RELIGIOUS  SOCIETIES  — 
RIGHT  TO  ACQUIRE  LAND— lAOISLATIVB 
SANCTION. 

1.  A  deed  conveying  land  for  a  nominal  CMi- 
aideration  to  a  domestic  corporation  empowered 
to  acqnire,  bold,  and  disixise  of  real  estate,  and 
formed  for  works  of  piety  and  charity,  which 
recited  that  the  grantor  granted,  bargained, 
sold,  aliened,  enfeoffed,  and  conveyed  certain 
described  real  estate  to  the  corporation,  "to 
have  and  to  hold,  *  *  *  in  trust,  for  the 
sole  use  and  benefit"  of  an  orphan  asylum,  au- 
thorized to  acquire  and  hold  real  estate,  was  a 
deed  of  feoffment,  so  that,  on  its  execution,  de- 
livery, and  recording,  the  title  in  fee  at  once 
vested  iu  the  orphan  asylum. 

2.  The  orphau  asylum  was  authorized  to  dis- 
pose of  such  real  estate. 

3.  Declaration  of  Rights,  art  38,  declaring 
■void  every  gift,  sale,  or  devise  of  land  to  any 
religious  sect,  order,  or  denomiuation,  without 
prior  or  subsequent  legislative  sanctioa,  does  not 
affect  a  conveyance  to  a  "Sisters  of  Charity" 
corporation,  to  hold  in  trust  for  an  orphan 
asylum,  where  the  deed  of  conveyance  passes 
the  title  to  the  beneficiary. 

4.  The  charter  creating  a  "Sisters  of  Charity" 
corporation,  which  empowered  it  to  acqnlre 
real  estate  in  fee  simple,  is  a  sufficient  legisla- 
tive sanction  to  its  acquisition  of  real  estate 
conveyed  by  deed,  within  Declaration  of  Rights, 
art.  38,  so  as  to  render  the  same  valid. 

Appeal  from  Circuit  Court,  Prince  George's 
County,  In  Equity;  George  0.  Merrick, 
Judge. 

Suit  between  James  0.  Rogers  and  the 
Sisters  of  Charity  of  St  Joseph  and  another. 
From  a  decree  for  the  latter,  the  former  ap- 
peals.   Affirmed. 


Argued  before  McSHERRY,  0.  Jn  *d& 
FOWLER,  BRISCOE,  and  BOYD.  JT. 

James  G.  Rogers,  for  appellant.  F.  Snow- 
den  Hill,  for  appellees. 

McSHERRY,  C.  J.  There  can  be  no  doubt 
as  to  the  correctness  of  the  decree  against 
which  the  pending  appeal  was  taken.  The 
single  question  presented  arises  on  a  case 
stated  under  article  16,  tt  184,  185,  Code 
of  Public  General  Laws.  The  facts  are  brief- 
ly as  follows:  The  Sisters  of  Charity  of  St 
Joseph  are  a  body  corporate.  The  corporation 
was  created  by  the  General  Assembly  of 
Maryland  at  the  session  of  1816.  By  the 
terms  of  its  charter  the  corporation  was  em- 
powered, amongst  other  things,  to  take  and 
bold  In  fee  simple  "lands  and  real  estate, 

•  •  •  and  all  such  lands  and  real  •  •  • 
estate  to  sell,  lease,  dispose  of  and  convey  In 
as  full  and  ample  manner  as  any  person  or  . 
body  corporate  holding  any  lands  or  property, 
real,  personal  or  mixed,  may  sell,  lease,  dis- 
pose of  and  convey  the  same."  The  corpora- 
tion was  formed  "for  works  of  piety,  charity 
and  usefulness,  and  especially  for  the  care  of 
the  sick,  the  succor  of  aged,  infirm  and  neces- 
sitous persons,  and  the  education  of  young 
females."  By  an  act  of  Congress  approved 
February  25,  1831  (6  Stat  45S,  c.  35),  St  Vin- 
cent's Orphan  Asylum  was  incorporated.  It 
was  also  authorized  to  acquire  and  hold  real 
estate.  In  1882,  John  Hoover  and  wife,  in 
consideration  of  the  sum  of  $10,  granted,  bar- 
gained, sold,  aliened,  enfeoffed,  released,  and 
conveyed  to  the  Sisters  of  Charity  of  St 
Joseph  certain  real  estate,  lying  partly  in  the 
District  of  Columbia  and  partly  in  Prince 
George's  county,  Md.,  "to  have  and  to  hold, 

•  •  •  in  trust,  for  the  sole  use  and  bene- 
fit of  St.  Vincent's  Female  Orphan  Asylum." 
In  February,  1889,  the  same  John  Hoover,  in 
consideration  of  the  sum  of  $10,  granted,  bar- 
gained, sold,  aliened,  enfeoffed,  released,  and 
conveyed  to  the  Sisters  of  Charity  of  St. 
Joseph  certain  other  real  estate  lying  in 
Prince  George's  comity,  "to  have  and  to  hold, 

•  •  •  in  trust,  for  the  sole  use  and  benefit 
of  St.  Vincent's  Female  Orphan  Asylum." 
In  February,  1903,  the  two  corporations,  the 
Sisters  of  Charity  and  the  St  Vincent's 
Orphan  Asylum,  entered  into  a  written  con- 
tract with  the  appellant  to  sell  to  him  the 
property  conveyed  by  the  deeds  above  re- 
ferred to;  but,  the  appellant  apprehending 
that  there  were  defects  in  the  title,  this  pro- 
ceeding was  docketed,  and  a  special  case  stat- 
ed was  filed,  for  the  purpose  of  obtaining  the 
court's  opinion  on  the  question  as  to  whether 
the  appellees,  the  two  corporations.  Jointly  or 
severally  can  convey  to  the  appellant  a  valid 
fee-simple  title  to  the  lands,  or  to  any  part 
at  the  lands  mentioned  and  described  In  tbe 
deeds  from  Hoover. 

Several  objections  have  been  interposed  to 
the  right  Of  the  appellees  to  convey  the  prop- 
erty; but,  as  the  view  we  take  will  render  It 
unnecessary  to  discuss  them,  they  need  not 
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Ve  allnded  to  or  considered.  If  the  deeds 
from  HooTer  be  treated  as  deeds  of  feoff- 
ment, and  not  as  deeds  of  bargain  and  sale, 
all  of  the  difficulties  suggested  by  the  appel- 
lant Trin  be  cleared  away.  There  are  no  ac- 
tive duties  imposed  upon  the  trustee  by  ei- 
ther deed.  In  fact,  there  are  no  duties  of 
any  kind  prescribed.  In  the  absence  of  such 
dntles.  If  the  deeds  are  deeds  of  feoffment, 
the  statute  of  uses  at  once  executed  the  legal 
estate  In  the  cestui  que  trust,  and  that  cor- 
poration, the  St.  VIncenfs  Orphan  Asylum, 
■was  Immediately  vested  with  &  fee-Simple 
estate  upon  the  delivery  and  recording  of  the 
deeds.  The  design,  object,  and  purpose  of 
the  parties  to  the  deeds  are  evident  The 
consideration  is  nominal.  No  beneficial  in- 
terest was  fonveyed  to  the  Sisters  of  Charity, 
The  Orphan  Asylum  was  clearly  intended  to 
be  the  real  owner  of  the  property.  On  the 
face  of  the  deeds  all  of  this  is  apparent 
The  law  is  thoroughly  settled. 

In  Handy  et  al.  v.  McKim  et  al.,  64  Md. 
568^  568,  4  Ati.  125,  it  was  said  by  Alvey,  0. 
J.,  speaking  for  the  court:  "In  expounding 
deeds  no  principle  is  more  familiar  or  better 
established  than  that  the  intention  of  the  par- 
ties shall  prevail,  if  not  repugnant  to  some 
principle  or  maxim  of  the  law,  and  that  the 
Intention  is  to  be  gathered  by  considering  the 
whole  deed,  and  each  and  every  part  thereof. 
As  was  declared  by  the  Court  of  Appeals  in 
Bndd  V.  Brooke,  8  Gill,  234:  'In  construing 
a  grant  it  is  the  duty  of  the  court,  first,  to 
ascertain  what  the. parties  intended  sbonid 
be  affected  by  it;  and,  that  intention  being 
collected  from  an  Inspection  of  the  grant  it- 
self, it  is  the  duty  of  the  court  to  give  to  It 
sncb  an  Interpretation  as  will  effectuate  that 
intention,  provided  the  terms  and  expressions 
used  in  the  grant  will  admit  of  such  a  con- 
stmctlon.'  And  In  constmlng  deeds  of  con- 
veyance of  a  freehold  estate,  such  as  those 
under  CMisideration  in  this  case,  the  court 
will,  if  appropriate  terms  be  employed,  treat 
them  either  as  deeds  of  feoffment  or  deeds  of 
bargain  and  sale,  as  win  best  subserve  the 
objects  and  purposes  in  the  contemplation  of 
the  parties.  Matthews  v.  Ward,  10  Gill  &  J. 
44S.  44»;  Ware  v.  Richardson,  3  Md.  646, 
56  Am.  Dec  762.  Acts  1766,  c.  14,  provided 
for  recording  deeds  of  feoffment  as  well  as 
deeds  of  bargain  and  sale,  and  the  enrollment 
of  such  deeds  Is  a  snbstitnte  for  the  act  of 
livery,  and  is  equivalent  to  it  Here  both 
deeds  in  question  contain  operative  words  to 
make  them  either  deeds  sf  feoffment  or  deeds 
of  bargain  and  sale;  and  whether  they  are  to 
be  taken  as  being  the  one  or  the  other  species 
of  conveyance  must  depend  upon  construction 
to  subserve  the  manifest  intention  of  the  par^ 
ties.  If  construed  to  be  deeds  of  bargain  and 
sale,  the  uses  declared  are  not  operated  upon 
by  the  statute  of  uses,  further  than  to  vest 
the  legal  estate  in  fee  in  the  bargainees,  the 
trustees,  and  all  the  uses  declared  remain  un- 


executed by  the  statute,  and  are  trusts,  and 
mere  equitable  estates.  Whereas,  If  con- 
strued to  be  deeds  of  feoffment,  being  com- 
mon-law assurances,  the  question  of  the  op- 
eration of  the  statute  of  uses— whether  and 
when  it  will  operate  to  execute  the  use  or 
uses  declared  and  convert  them  into  legal  es- 
tates—will depend  upon  the  nature  of  the 
trust  and  the  duties  imposed  upon  the  feof- 
fees as  trustees;  for,  if  the  duties  create  a 
special  or  active-  tnist  in  the  feoffees,  the 
uses  in  respect  of  which  such  duties  are  re- 
quired to  be  performed  are  not  within  the 
purview  of  the  statute,  and  remain  unexecut- 
ed, and  are  mere  trusts,  and  constitute  equi- 
table estates  in  the  cestui  que  trust  the  le- 
gal estate  remaining  In'  the  feoffees.  But 
whenever  such  special  trust  or  active  duties 
sliaU  cease,  there  being  no  longer  any  object 
to  serve  by  keeping  separate  and  distinct  the 
legal  and  equitable  estates,  the  statute  of 
uses  operates,  and  executes  the  legal  estate 
In  the  cestui  que  trust  1  Perry  on  Trusts, 
I  320,  and  cases  there  collected." 

We  hold  these  deeds  to  be  deeds  of  feoff- 
ment and,  for  the  reasons  just  quoted  from 
the  case  above  cited  from  64  Md.  and  4  Atl., 
we  further  hold  that  upon  the  execution,  de- 
livery, and  recording  of  the  deeds  the  fee- 
simple  title  at  once  vested  in  the  Orphan 
Asylum,  and  that  it  (the  Orphan  Asylum)  has 
authority  and  the  right  to  convey  a  valid  ti- 
tle to  the  appellant 

There  is  nothing  in  article  88  of  the  Decla- 
ration of  Bights  that  affects  the  conclusion 
just  announced.  That  article  declares  "that 
every  gift,  sale  or  devise  of  land  to  any 
•  •  •  religious  sect  order  or  denomina- 
tion •  •  •  without  the  prior  or  subse- 
quent sanction  of  the  Legislature,  shall  be 
void.  •  •  •"  Under  the  deeds  from  Hoov- 
er, no  title  vested  in  the  Sisters  of  Charity. 
That  corporation  was  the  mere  conduit 
through  which  the  title  passed,  by  virtue  of 
the  statute  of  uses,  from  Hoover  to  the  Or- 
phan Asylum. 

But  even  If  this  were  not  the  case,  the 
prior  sanction  of  the  I/egislature  to  the  ac- 
quisition of  land  by  the  Sisters  of  Charity 
was  distinctly  given  in  that  corporation's 
charter,  as  the  extracts  quoted  from  that 
charter  in  an  earlier  part  of  this  Judgment 
clearly  show.  Whilst  the  sanction  of  the 
Iieq^slature  contemplated  and  required  by  ar- 
ticle 38  must  be  expressly  given  to  each  par- 
ticular devise  or  bequest  in  order  to  render  it 
valid,  that  is  not  necessary  when  the  title 
has  been  conveyed  by  deed,  because  in  such 
an  Instance  a  prior  or  subsequent  general 
sanction,  without  particularizing  the  grants, 
is  all  that  is  needed  to  gratify  the  require- 
ment of  the  Declaration  of  Bights.  Trustees, 
etc.,  V.  Manning,  72  Md.  131,  19  AO.  599. 

The  decree  appealed  against  will  be  affirm- 
ed. Decree  affirmed,  with  coats  above  and 
below. 
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(20S  Pa.  8SZ) 

BOSSBACH  «t  sL  t.  BEBBB  et  aL 

(Sapr«me  Court  of  PennsylTasia.    Mb7  i, 

190S.) 

APPEAIr-RBVIBW— REFEREE'S  FINDING. 

1.  The  appellate  court  will  not  reTerse  a  ref- 
eree's findings  of  fact,  which  bad  been  approv- 
ed by  the  court  of  appeals. 

Appeal  from  Court  of  Common  Pleaa,  Phil- 
adelphia County. 

Action  by  Jacob  Bosabacb  and  another 
against  Marcus  Beebe  and  Jnnius  Beebe. 
From  an  order  overruling  the  exceptions  to 
ae  auditor's  report,  plaintiffs  appeal.  Af- 
firmed. 

From  the  record  4t  appeared  that  tbe  form 
of  proceeding  -was  a  sberUTs  Interpleader 
to  test  title  to  certain  skins  and  hides.  The 
question  at  Issue  was  whether  the  skins  and 
hides  had  been  sold  by  the  plaintiffs  to  one 
Albert  A.  Guigues,  on  representations  by  the 
latter  alleged  to  be  false.  The  case  was  re- 
ferred to  Thomas  B.  Prjce,  Esq.,  as  referee^ 
who  found  as  a  fact  that  the  representa- 
tions were  not  false,  and  awarded  a  verdict 
in  favor  of  the  defendant 

Argued  before  MITCHEtL,  DEAN,  PELL, 
BROWN,  MBSTKEZAT,  and  POTTER,  JJ. 

Henry  O.  Terry,  for  appellants.  James 
Collins  Jonea  and  M.  Hampton  Todd,  tor 
appellees. 

PER  CURIAM.  This  to  an  effort  to  r»> 
fldnd  a  sale  for  fraudulent  representations 
by  the  buyer,  on  the  faitb  of  which  plaintiffs 
parted  with  their  goods.  But  the  referee 
fonnd  affirmatively  that  the  representations 
were  not  fraudulent,  but  made  in  good  faltb, 
and  bis  finding  has  been  approved  by  the 
court  It  was  a  question  of  fact  depending 
on  the  vireigbt  of  evidence  and  the  credibility 
of  witnesses.  It  has  not  been  sbowa  that 
there  was  any  clear  error. 

Judgment  afiirmed. 


(206  Pa.  636) 

COMMONWEALTH  TITLE  INS.  &  TRUST 

CO.  V.  COLEMAN. 

(Supreme  Court  of  Peunsylvania.    May  4, 

1903.) 

ATTORNEY  AND  CLIENT— ACTION  FOR  FEB»- 
aVIDENCB. 
1.  In  an  action  to  recover  fees,  defendant 
Introduced  a  formal  receipt  for  monej  sent  to 
the  client,  who  lived  in  France.  Shortly  after- 
wards the  attorney  wrote  to  his  client  a  letter 
in  French,  acknowledging  the  receipt  of  the 
money.  The  evidence  as  to  the  meaning  of  a 
word  nsed  in  the  letter  was  not  uniform;  some 
witnesses  testifying  that  it  meant  "pay,"  and 
others  that  it  meant ,  "settle."  The  court  con- 
strued the  word  to  mean  "pay,"  and  refused  to 
permit  the  French  teacher,  who  had  corrected 
the  letter  and  suggested  to  the  attorney  to  use' 
the  word  in  question,  to  testify  that  it  meant 
"payment  on  account"  Held  not  error,  by  di- 
vided court 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 


Action  by  the  Common wealtb  Title  Insur- 
ance &  Trust  Company,  executor  of  F.  Carroll 
Brewster,  against  Rosalie  Parant  Coleman. 
From  a  judgment  for  plaintiff  for  less  than 
the  amount  claimed,  be  appeals.  Afiirmed, 
by  divided  court 

At  the  trial  It  appeared  that  in  1893  7. 
Carroll  Brewster  was  retained  by  Rosalie 
Patant  Coleman  to  represent  her  In  a  very 
Important  and  extensive  litigation  In  the 
estates  of  her  busband  and  son.  The  princi- 
pal involved  was  about  (1,750,000.  A  num- 
ber of  leading  members  of  the  bar  testified 
that  a  fee  of  $100,000  for  all  the  services 
rendered  was  reasonable.  During  the  prog- 
ress of  the  llUgation,  and  untU  April  28,  1806. 
Mr.  Brewster  received  about  19,000  in  fees. 
On  May  16,  1898,  he  received  from  his  client, 
wbo  lived  in  France,  an  order  for  $20,000. 
For  this  be  sent  a  formal  receipt  simply 
stating  that  be  bad  received  the  amount  of 
the  order»  On  May  20,  1898,  be  sent  to  iia 
client  the  following  letter: 

Na  214  West  Washington  Sqnaiw,  Philo. 

May  20,  189S^ 
Ma.  Ch£be  Madaux: 

Je  voiis  dois  mille  remerciements  pour  la 
fagon  gta^reuse  dont  voua  avei  daignfi  regler 
mes  honoraires. 

J'al  I'honnenr  de  vons  annonoer  que  toos 
avez  gagn£  nne  grande  vlctoire  (non  seuiement 
contre  M.  Bertram,  en  Avril  mais  aussi)  contie 
Madame  Ybanez  samedi  dernier. 

Je  compte  fermement  sur  une  autre  vlctoire 
en  Juin  et  la  dfifinitive  en  Fevrier  1899. 

Je  vous  f£licite  de  tout  mon  coeur.  Jamais  11 
n'y  ent  dame  ^lus  persecnt€e  que  vous,  maia  en 
revanche  jamais'  triumphe  plus  fclatant,  - 

Veuillez  Madame  agrter  rassurance  de  mon 
reepectueux  dftvouement 

F.  Cabbou.  Bbswstek. 

This  letter  was  copied  from  a  letter  orig- 
inally written  by  Mr.  Brewster,  bnt  corrected 
by  his  French  teacher.  Prof.  Lorenz.  The 
corrected  draft  was  as  follows: 

Phil  :  May  19,  1898. 
Ma  CnfiBE  Masaio! 

le  Iu;on 

Je  vous  dois  mille  remerciements  pour  -VG9e 
g£n6reuae  dont  voua  dalgnde  regler  m«i  laonorairei. 
genoFOua  pawmaafc 

J'al  I'honneur  de  vouS  announcer  que  voua 
avez  gagn6  une  grande  victolre  non  seuiement 
contre  M.  Bertram  le  pr  en  Avril  mais  anssi 
contre  Madame  Ybanez  le  samedi  dernier. 

Je  eompet  fermement  anr  use  autre 

J'attends  nne  sscondo  victoire  en  Juin  et  la 

definitive 

demiere  en  Fevrier  1^9. 

Je  vous  f^lidte  de  tout  mon  c«eur.  Jamais 
11  n'y  cut  mail  «b  revanche  Jamali 

Mfifrdame  plus  persecutfie  qne  voas-ct-jamaia-as 

triompiie  plua  telatant. 
roflultat  plus  tilomphant- 

Veuillez   Madame  agreer  I'anurance  de  mon   r*- 

Aiiiiii..         ...j^-     .._.«        I     fc  —     iipiii 

ipectueux  devouement. 

The  obliterated  words  above  -were  in  the 
letter  as  originally  written.  The  interlinea- 
tions were  the  changes  made  at  tbe  dictation 
of  Piof.  Lorena. 
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Indorsed  by  F.  CarroD  Brewster:  "Cole- 
man. My  letter  of  tbanks  annonnclng  tIo 
tory  of  Sat  May  14/98.    May  20/98." 

The  following  question  was  asked  of  The- 
odore C.  G.  Lorenz: 

"Q.  I  notice  the  rough  draft  that  yon  bold 
In  your  hand  has  a  namber  of  changes,  words 
being  stricken  ont  and  other  words  Interlin- 
ed In  place  thereof.  Will  you  tell  us,  idease, 
when  those  changes  were  made?" 

Objected  to  as  being  nngermane  to  this 
case. 

Mr.  Simpson:  "I  propose  to  show  that  the 
letter  as  subsequently  changed—" 

Mr.  Dnane  requests  that  the  otter  be  made 
at  tbe  side  bar. 

Mr.  Simpson:  "T.  hare  no  objeMlon  to  do- 
ing that.  I  don't  propose  to  state  anything 
in  tbe  pai)er." 

Counsel  now  come  to  the  side  bar,  and  Mr. 
Simpson  states  that  he  proposes  to  foUow 
tbe  question  asked  the  witness  by  proof  by 
the  witness  uiK>n  tbe  stand  that  wben  the  let- 
ter was  originally  written  It  contained  the 
expression  "votre  genereuz  palement";  that 
Judge  Brewster  submitted  it  to  the  profes- 
sor, who  was  his  French  teacher,  and  asked 
Mm  whether  that  was  a  proper  expression  to 
use;  that  he  was  told  that  the  words  quoted 
were  not  elegant  French;  that  the  words 
int«Uned  constituted  elegant  French,  and 
denoted  a  payment  on  accotmt,  and  not  a 
payment  in  full,  and  the  change  was  there- 
upon made,  being  written  by  Judge  Brewster 
under  the  dictation  of  the  witness  upon  the 
stand,  and  tbe  letter  was  sent  with  that 
change  appearing  in  It 

Objected  to. 

The  court  sustains  tbe  defendant's  objec- 
tion to  the  offer,  because  It  is  an  offer  to 
show,  wben  the  witness  has  translated  the 
letter,  "You  have  deigned  to  pay  my  fees," 
and  now  attempts  to  show  by  the  same  wit- 
ness that  he  should  have  translated  the  fetter, 
"Yon  have  deigned  to  pay  my  fees  in  part 
or  on  account." 

Exception  to  plaintiff. 

J.  Coleman  Drayton  was  asked  this  ques- 
tion as  to  a  conversation  he  had  wltb  Mr. 
Brewster  at  the  beginning  of  the  litigation: 

"Q.  Will  you  give  the  conversation?" 

Objected  to  as  not  evidence  for  any  pur- 
pose. Objection  oyermled.  Exception  noted 
for  plaintiff. 

"A.  The  conversation  was  begun  by  my- 
self. I  said  to  Judge  Brewster:  "This  Is 
going  to  be  an  expensive  litigation,  and  I 
should  like  to  have  some  idea— not  a  definite 
idea,  stUI  an  idea  as  near  as  you  could  pos- 
sibly give  me— as  to  what  the  cost  of  this  lit- 
igation to  Mrs.  Coleman  would  be,  taking 
into  consideration  your  services  and  the  serv- 
ices of  Messrs.  Coudert  Bros."  He  said: 
*How  much  would  you  think?"  I  said:  'Well, 
I  suppose  it  vrill  be  some  twenty-flve  or 
thirty  thousand  dollars,'  and  he  said  It  would 
be  more  than  that  I  said:  'How  much  do 
66A.-ai 


you  put  It  at?  How  much  do  you  ttalnk  It 
would  cost?'  "Well,'  he  said,  it  might  b« 
as  much  as  fifty  thousand  dollars.' " 
The  court  charged  as  follows: 
"Under  the  law,  the  trial  of  a  common- 
law  Issue,  such  as  this  is,  In  a  court,  involves 
tbe  discbarge  of  certain  duties  on  tbe  part 
of  the  Judge  and  certain  other  and  distinct 
duties  on  the  part  of  the  Jury.  To  tbe  judge 
is  committed  the  duty  of  ruling  upon  ques- 
tions of  law  arising  during  the  progress  of 
the  case.  To  the  jury  is  given  exclusively 
the  duty  of  deciding  upon  questions  of  fact 
I  bav^e  ruled  upon  numerous  questions  of 
law  during  the  presentation  of  the  evidence; 
and  since  the  evidence  was  all  in  I  have  ruled 
upon  a  question  of  law  which  largely  didiin- 
I  isbes  the  duties  cast  upon  you  as  triers  of 
i  fact  I  have  ruled,  as  a  matter  of  law,  that 
!  tbe  receipt  or  acknowledgment  sent  by  Judge 
I  Brewster  to  bis  client  In  May,  1898,  was  in 
i  point  of  fact  a  receipt  or  acknowledgment 
of  the  payment  of  a  sum  of  money  satis* 
factory  to  him,  for  bis  services  rendered  for 
bis  client,  up  to  April  11,  1898,  and  that  his 
ocecntor  has  therefore  no  right  to  recover 
from  Mrs.  Coleman  aiiything  for  his  services 
rendered  back  of  that  date.  This  leaves, 
then,  tar  you,  the  simple  question— I  won't 
say  the  'simple  question'  in  the  sense  of  its 
b^ng  trivial,  but  It  leaves  for  you  the  sole 
question— what  is  the  just  and  reasonable 
compensation  to  be  awarded  to  Judge  Brew- 
ster's estate  for  his  services  from  that  time 
down  to  the  time  of  bis  death?  I  have  no 
desire  whatever  to  even  bint  to  you  what 
my  views  with  regard  to  Judge  Brewster's 
compensation  are.  It  is  for  you  to  settle  that 
question.  Ton  have,  to  guide  you,  the  tes- 
timony, which  bas  been  most  carefully  taken 
throughout  this  case;  and  you  have  the  argu- 
ments of  counsel,  that  have  been  made  In 
presenting  the  views  of  either  side,  as  to 
what  should  be  your  verdict  in  this  case.  I 
feel  convinced  that  if  I  a'ttemptcd  to  go  over 
In  detail  the  basis  of  the  compensation  to 
be  made  by  the  jury,  I  would  rather  retard 
or  hinder  you  than  I  would  aid  you.  I. shall 
therefore  leave  the  question  to  you,  saying 
to  you  that,  under  my  ruling  on  the  law,  you 
are  limited  to  awarding  compensation  to  the 
executor  of  Judge  Brewster's  estate  for  his 
legal  services  on  behalf  of  Mrs.  Coleman, 
from  April  11,  1898,  down  to  the  time  of 
bis  death.  Whatever  sum  you  find  to  be 
just  and  reasonable  compensation  for  those 
services  you  will  award  to  the  executor,  In 
this  suit  the  plaintiff,  with  interest  from  the 
time  of  suit  brought,  July  12,  1900. 

"The  plaintiff  has  asked  me  to  charge  you, 
gentlemen,  as  matters  of  law,  that: 

"a)  'The  verdict  of  the  jury  should  be  In 
favor  of  the  plaintiffs  for  the  value  of  the 
services  rendered  by  Judge  Brewster  dur- 
ing the  entire  litigation,  less  the  payments 
made  <»i  account  of  such  services,  and  wltb 
legal  Interest  on  the  balance.'    Answer:    I 
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decline  that  point;  that  la  to  say,  I  say  to 
yan  that  that  li  not,  in  my  view  of  the  case, 
the  law  on  tbef  subject 

"(2)  'Bven  U  the  Jury  believe  that  at  some' 
time  in  the  summer  of  1894,  1895,  or  1896, 
Judge  Brewster  said  to  J.  Coleman  Drayton 
that  the  fees  and  costs  of  the  litigation 
"might  be  as  much  as  $50,000,"  such  state- 
ment will  not  deprive  his  estate  of  the  right 
to  recover  for  the  actual  value  of  the  services 
rendered  by  him  to  the  defendant,  less  the 
payments  made  on  accowit  of  such  services, 
and  with  legal  Interest  on  the  balance.'  An- 
swer: I  have  already  said  to  you,  gentle- 
men, that  his  estate  has  not  the  right  to 
recover  for  the  actual  value  of  the  services 
rendered  by  him  to  the  defendant  Oess  the 
payment  made  on  account  of  the  actual  value 
of  the  services  rendered  by  him)  after  April 
11,  1898;  he  having  been  settled  with,  by 
his  client,  upon  a  basis  satisfactory  to  him 
for  services  up  to  the  end  of  the  will  case. 
I  think  It  Jast,  however,  to  say  (though  the 
point  does  not  require  me  to  say  it  to  you) 
that  you  are  not  compelled  to  be  guided  by 
the  statement  of  Mr.  Drayton  as  to  what 
Judge  Brewster  told  him,  in  1894,  1895,  or 
1896,  might  be  the  expenses  of  the  litigation. 
It  did  not  rise  to  the  dignity  of  a  bargain. 
It  was  the  expression  of  an  opinion,  and  it 
may  have  been  some  guide  to  the  client; 
but,  if  the  client  desired  to  pin  her  lawyer 
down  to  a  fixed  and  definite  sum,  she  should 
have  contracted  It  She  not  having  done  so, 
it  becomes  pertinent  evidence  simply  as  aid- 
ing yon  In  determining  what  should  be  the 
quantum  of  the  fee  for  Judge  Brewster's 
services. 

"(3)  The  letter  of  May  20,  1898,  will  not 
operate  to  deprive  plaintUfa  of  the  right;  to 
recover  the  actual  value  of  the  services 
rendered  by  Judge  Brewster  to  the  defendant, 
less  the  payments  made  on  account  of  such 
services,  and  with  legal  Interest  on  the  bal- 
ance.' Answer:  That,  of  course,  raises  the 
point  In  this  case  upon  which  I  have  ruled 
against  the  plaintiff.  I  therefore  decline  that 
point" 

Verdict  and  Judgment  for  plaintiff  for  $12,- 
164.17.    Plaintiff  appealed. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MESTREZAT,  and   POTTER,  JJ. 

Alex.  Simpson,  Jr.,  and  Francis  E.  Brew- 
ster, for  appellant  Francis  Rawle  and  Rus- 
sell Duane,  for  appellee. 

PER  CURIAM.  The  six  Judges  who  heard 
this  case  being  equally  divided  In  opinion,  the 
Judgment  must  be  affirmed. 


(205PlL<n) 

O'BRIBN  T.  COLLINS  et  al. 

(Stu>reme  Court  of  Fennsylyauia.    May  i, 

1903.) 

iCpPBAL-REVIBW. 
'  1.  Where   the   only    issue   below   was    as   to 
whether  a  partnership  existed  between  the  par- 


ties, and  the  court  on  snffldent  evidence  finds 
against  such  existence,  in  the  absence  of  mao- 
ifest  error,  the  finding  will  not  be  reversed. 

Appeal  from  Court  of  Common  Pleas,  PUI- 
adelphia  County. 

Action  by  Robert  A.  O'Brien  against  Phil- 
ip P.  Collins,  administrator,  and  otliers. 
From  a  decree  dismissing  bill,  plalntlfl  ap- 
Iteais.    Affirmed. 

Argued  before  MITCHELL,  DEAN,  PHJt-L. 
BROWN,  MESTREZAT,  and  POTTER,   JJ. 

A.  S.  Ashbridge,  Jr.,  for  appellant.  Dan- 
iel J.  Shem  and  Henry  J.  Scott;  for  appel- 
lees. 

PER  CURIAM.  This  was  a  bUi  against 
the  executor  of  Joseph  Collins  and  the  guar- 
antee company  to  declare  a  partnership  Xie- 
tween  plaintiff  and  the  decedent,  and  ttiat 
the  funds  on  deposit  in  the  guarantee  com- 
pany were  assets  of  the  alleged  partnersUp. 
The  executor  filed  a  cross-bill,  denying  the 
partnership,  and  asking  that  plaintiff  be  de- 
creed to  account  and  pay  over  the  assets  of 
the  decedent  wrongfully  taken  twssession  of 
by  him.  The  only  Issue  in  the  whole  case 
was  the  alleged  partnership.  The  court 
found  against  its  existence.  It  was  a  single 
question  of  fact,  which  does  not  require  fur- 
ther dlBcussion. 

Decree  affirmed,  at  costs  of  the  appellant 


ELMGRBN  v. 


(VR.  I. 
ELMGRBN. 


177) 


■  (Supreme  Court  of  Rhode  Island.    May   6, 
1903.) 

DIVORCE— VACATINQ  DECREE— AFFIDAVIT  OF 
RESIDENCE— FRAUD. 
1.  A  decree  of  divorce  entered  on  a  false 
atBdavit  of  the  husband  concerning  the  res- 
idence of  the  wife,  in  which  she  is  not  impli- 
cated, will  be  set  aside,  on  her  application,  aa 
a  fraud  on  the  court 

Petition  by  Emma  B.  Elmgren  against  An- 
drew J.  Elmgren  to  vacate  a  decree  of  di- 
vorce.   Granted. 

Argued  before  STINESS,  a  J.,  and  Tll.- 
LINGHAST  and  DOUGLAS,  JJ. 

William  A.  Morgan,  for  petitioner. 

PER  CURIAM.  The  respondent  filed  a  pe- 
tition for  divorce  in  this  court  June  6.  1896, 
to  which  he  appended  his  affidavit  that  be 
had  no  information  or  belief  as  to  the  resi- 
dence of  his  wife,  sow  the  petitioner,  or 
where  she  could  be  found;  that  when  be 
last  heard  of  her  she  was  at  Hartford,  Conn., 
and  that  be  had  written  letters  and  made 
inquiries  to  find  her.  Upon  this  afiidavit  no- 
tice was  given  by  publication.  A  decree  of 
divorce  was  entered  April  6,  1897.  It  is  now 
shown  that  the  parties  were  married  In  Mld- 
dletown.  Conn. ;  that  he  left  her  In  that  place 
about  nine  years  ago— about  two  years  before 
he  filed  his  petition— and  that  his  wife  and 
children  remained  In  the   same   house   for 

f  1.  See  DlToroe,  vol.  17,  Cent  Dig.  |  IW. 
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a  boat  Biz  yean  thereafter.  He  also  bad  a 
brother  living  In  the  same  place.  The  court 
finds  that  the  affidavit  was  false,  and  a  fraud 
upon  the  court.  As  held  In  State  v.  Watson, 
20  R.  L  354,  39  Atl.  193,  whenever  a  Judg- 
ment, in  divorce  or  other  proceeding.  Is  ob- 
tained by  the  fraud  of  the  party  in  whose 
favor  it  Is  rendered,  and  the  other  party  Is 
not  Implicated  therein,  the  Judgment  will  be 
vacated. 

The  petition  la;  granted,  and  the  decree  of 
divorce  entered  April  6,  1897,  upon  the  peti- 
tion of  said  Andrew  J.  BImgren,  Is  set  aside 
and  declared  void. 


I^ATB  ▼.  PBABODT. 

(Sopreme  Court  of  Rhode  Island.   Bfay  9, 

1903.) 

CRIIIINAL   LAW— FROCBEDIVQS   FOR   N0N3UP- 

PORT— COMPLAINANT'S    DEATH— ABATH- 

UBNT— SUCCHBDINO  PROSEiCUTOR. 

1.  ntougb  a  private  individnal  institntinK  a 
criminal  complaint  against  a  person  for  non- 
snpport  of  the  latter  s  children  is  required  to 
give  surety  for  the  costs,  this  does  not  render 
the  case  any  the  less  a  state  case  than  though 
it  were  brought  by  a  prosecuting  officer,  and 
hence  the  proceeding  is  not  abated  by  the  death 
■if  the  complainant  before  Its  final  determina- 
tion. 

2.  A  proceeding  against  a  person  for  the  non- 
support  of  his  children,  instituted  by  a  private 
individual,  is  a  criminal  proceeding,  and  can  be 
I>rosecnted  by  the  town  authorities  or  the  sure- 
ties on  complainant's  bond,  should  complainant 
die  before  the  final  determmatiou  of  the  case, 

A  complaint  was  Instituted  in  the  district 
coiHt  against  Francis  S.  Peabody,  charging 
him  with  nonsupport  of  his  children.  He 
was  convicted,  and  appealed  to  the  common 
pleas  division,  where  he  was  again  convicted 
on  trial  by  Jury.  He  thereupon  filed  a  peti- 
tion for  a  hew  trial.  Pending  this  petition, 
complainant  died,  and  now  defendant  moves 
in  arrest  of  Judgment.    Motion  denied. 

Argued  before  STINESS,  C.  J.,  and  TIL- 
LINOHAST  and  DOUGLAS,  J  J. 

A.  B.  Crafts,  for  the  State.  Thomas  H. 
Peabody  and  Nathan  B.  Lewis,  for  defend- 
ant. 

TILLINGHAST,  J.  The  defendant  moves 
lb  arrest  of  Judgment  on  the  ground  that  the 
complainant  Is  dead.  The  record  shows  that 
one  John  P.  Burdlck,  of  Westerly,  Instituted 
a  criminal  complaint  against  the  defendant 
on  the  9th  day  of  August,  1901,  under  the 
provision  of  Oen.  Laws  R.  I.  1896,  c.  281,  t 
24,  charging  him  with  nonsupport  of  his 
children.  The  complainant,  not  being  a  pub- 
lic official  authorized  by  section  26  of  said 
chapter  to  make  such  complaint,  gave  surety 
for  costs  in  the  usual  way.  See  State  v. 
Woodmansee,  19  R.  L  651,  35  Atl.  961.  The 
record  further  shows  that  the  defendant  was 
tried  and  convicted  of  said  ofTense  in  the 
district  court  of  the  Third  Judicial  District; 
that  he  thereupon  took  an  appeal  to  the  com- 
moQ  pleas  dlylslon,  where,  upon  trial  by  a 


Jury,  be  was  again  convlc1;ed  of  said  offense. 
He  then  filed  In  this  court  a  petition  for  new 
trial,  and  pending  this  petition  the  complain- 
ant has  deceased,  and  the  defendant  now 
moves  in  arrest  of  Judgment  as  aforesaid. 

We  think  It  is  clear  that  this  motion  must 
be  denied.  A  motion  in  arrest  of  Judgment 
raises  only  those  objections  which  are  ap- 
parent upon  the  record,  and  such  as  would 
be  fatal  on  demurrer.  State  v.  Paul,  5  R.  I. 
189;  Bull  V.  Mathews,  20  R.  I.  100,  37  Atl. 
636;  Dunn  v.  Sullivan,  23  R.  L  605,  51  Atl. 
203;  1  Black  on  Judg.  (2d  Ed.)  {  98,  and 
cases  cited.  There  is  no  apparent  or  de- 
murrable defect  In  the  case  now  before  us. 
The  proceeding  is  entirely  regular  on  Its 
face.  The  defendant  has  been  twice  con- 
victed of  the  offense  which  Is  charged  against  * 
him  (first  In  the  district  court,  and,  second, 
in  the  common  pleas  division  upon  trial  by 
Jury),  and  nothing  remains  to  be  done  (unless 
the  petltloa  for  new  trial  Is  prosecuted)  ex- 
cept for  the  court,  upon  motion,  to  Impose 
sentence  upon  the  defendant. 

The  posltlou  taken  by  defendant's  counsel 
that  the  death  of  the  complainant  operates 
as  an  abatement  of  the  proceeding  Is  unten- 
able. The  state  Is  the  real  party  in  all  crim- 
inal prosecutions.  The  individual  complain- 
ant simply  sets  the  criminal  law  In  opera- 
tion, as  he  may  rightfully  do,  but  the  state 
is  the  real  prosecutor.  It  Is  the  peace  and 
dignity  of  the  state  which  has  been  violated 
in  the  commission  of  any  crime  or  offense, 
and  hence  no  one  but  the  state  can,  in.  any 
true  sense,  prosecute  the  offender  for  such 
a  wrong.  It  Is  true  that  private  complain- 
ants are  required  to  become  responsible  for 
the  costs  to  which  the  state  may  be  sub- 
jected In  case  the  prosecution  fall.  This  re- 
quirement Is  probably  for  the  purpose  of 
preventing  the  bringing  of  complaints  which 
may  be  Instigated  by  personal  spite  or  mal- 
ice, or  of  bringing  those  which  are  not  well 
founded  In  fact.  But  the  mere  fact  that  a 
private  individual  is  the  complainant  does 
not  have  the  effect  to  render  the  case  any  the 
less  a  state  case  than  though  it  were  brought 
by  a  chief  of  police  or  any  other  prosecuting 
officer. 

Defendant's  counsel  further  argues  that, 
because  of  the  death  of  said  Burdlck,  there 
remains  neither  complainant  nor  prosecutor 
in  the  case,  and  -also  that  there  is  now  no 
person  qualified  or  authorized  to  further  pros- 
ecute the  complaint.  We  cannot  agree  to 
this.  We  see  no  reason  why  the  swety  in 
the  complaint  may  not,  for  his  own  protec- 
tion, as  well  as  in  the  Interest  of  public  Jus- 
tice, appear,  and  move  for  sentence,  or  take 
such  further  proceedings  as  may  be  neces- 
sary to  dispose  of  the  case.  We  also  see  no 
reason  why  the  town  authorities  of  Westerly 
may  not  do  likewise.  It  would  certainly  be 
a  reproach  to  our  criminal  system  If,  merely 
by  the  death  of  a  complainant,  a  defendaht 
who  has  been  finally  found  gidlty  of  an  of- 
fense  should   escape   punishment  therefor. 
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But  we  are  ot  the,  oplhion  that  no  such  .con- 
dition In  fact  exists.  Counsel  for  defendant 
has  cited  no  authority,  nor  have  we  been  able 
to  find  any,  in  support  of  the  position  taken 
by  him. 

The  case  of  State  ▼.  SnUlTan,  12  B.  I.  212, 
while  not  a  direct. authority  in  support  of 
the  position  which  we  have  taken,  yet  would 
seem  to  give  strength  thereto.  In  tliat  case, 
which  was  a  bastardy  complaint  under  the 
statute,  the  complainant  died  before  the  case 
came  on  "for  trial  in  the  court  of  common 
pleas.'  The  defendant  then  moved  the  court 
to  dismiss  the  complaint  on  that  account, 
and  the  court  denied  the  motion.  Upon  a 
petition  for  new  trial  this  court  held  that 
the  death  of  the  complainant  abated  the 
proceeding,  on  the  ground  that,  "thoilgb  It 
resembles  In  form  a  criminal  prosecution,  it 
is,  in  substance  and  efCect,  civil.  It  abated, 
therefore,  on  the  death  of  the  complainant." 
It  is  evident,  we  think,  that  the  decision  of 
the  case  was  based  solely  upon  the  ground 
that  the  proceeding  was  to  all  intents  and 
purposes  a  civil,  rather  than  a  criminal,  one; 
and  it  is  fair  to  infer  that,  had  it  been  a 
criminal  proceeding,  the  court  would  have 
held  that  it  did  not  abate  by  the  death  ot 
the  comi^alnant  It  may  be  observed  in  this 
connection  that  since  that  decision  a  pro- 
vision has  been  incorporated  in  the  statute 
which  prevents  even  a  complaint  of  that  sort 
from  abating  by  reason  of  the  death  of  the 
complainant  Gen.  Laws  R.  I.  1896,  c  81, 
§18. 

The  motion  in  arrest  of  Judgment  la  denied. 


(»  R.  L  178) 

STABKWBATHEE  et  al.  v.  BROWN  et  al. 

(Supreme  Court  of  Bbode  Island.    May  0, 
1903.) 

CORPORATIONS— STOCKHOLDERS'    LIABILITY— 
STATUTES— CONSTRUCTION. 

1.  Gen.  Laws  1896,  c.  180,  i  17,  relating  to 
the  individual  liability  of  stocldioldera  for  debts 
of  the  corporation,  and  prescribing  how  a  man- 
ufacturing corporation  theretofore  established 
may  adopt  the  provisions  thereof,  does  not  cre- 
ate any  exemption  of  corporations  already  sub- 
ject to  the  act,  but  provides  a  method  whereby 
certain  corporations  which  had  not  availed  them- 
selves of  a  similar  provision  of  Pub.  St.  1882,  c. 
15,5,  might  acquire  the  privileges  granted, 
though  that  cliapter  had  been  repealed,  and 
chapter  180  substituted  tor  it 

Petition  for  reargument    Petition  denied. 

For  former  opinion,  see  55  Atl.  201,  25  R. 
I.  142. 

Argued  before  STINESS,  C.  J.,  and  TIL- 
LINGHAST  and  DOUGLAS,  JJ. 


DOUGLAS,  J.  Upon  the  filing  of  the  opin- 
ion of  the  court  April  24th,  the  defendant 
Wilson  D.  Wing  prays  for  a  reargument  on 
the  ground  that  the  Oakland  Beach  Associa- 
tion is  not  subject  to  the  provisions  of  sec- 
tions 11  and  12  of  chapter  180  of  the  General 
Laws  of  1S86,  because  section  17  of  that 


chapter  exempts  from  its  provlaionB  all  mana- 
facturing  corporations  theretofore  establish- 
ed, unless  they  adopt  those  provisions  in  a 
certain  manner.  The  assumption  is  not  sus- 
tained by  the  text  Section  17  does  not  cre- 
ate any  exemption  of  corporations  already 
subject  to  chapter  180,  but  provides  a  method 
whereby  certain  corporations  whlcb  bad  not 
availed  themselves  of  a  similar  proTlsion  in. 
chapter  156  of  the  Public  Statutes  of  1882 
might  still  acquire  the  privileges  granted,  al- 
though that  chapter  had  been  repealed,  and 
chapter  180  substituted  for  It  It  cannot  be 
held  to  exclude  from  the  operation  of  cliapter 
180  a  corporation  which,  by  the  terms  of  its 
charter,  is  made  subject  to  the  provisions  of 
chapter  155  and  any  amendments  thereto. 
Petition  for  reargument  denied. 


<IB  K.  L  18U 

HAWKINS  et  aL  T.  BOTDBN. 

.  (Supreme  Court  of  Rhode  Island.    May  7, 
190S.) 

MECHANICS'  LIENS-FORBCIOSURB-NOTICEfr- 
DEFECTS-AMENDMENT  —  CITATION  —  SBRV- 
ICE-TRUSTBB  IN  BANKRUPTCT— STATUTES- 
CONSTRUCTION  —  ATTACHMENT  OF  UBN  — 
—CLAIMS— DBFB0T3—AMBNDMBNT. 

1.  Where  an  officer  was  permitted  to  amend 
his  return  of  service  on  a  citation  for  a  me- 
chanic's lien  which  was  made  by  mistake,  and 
the  return,  as  amended,  showed  20  days'  notice, 
as  required,  a  motion  to  dismiss  oa  the  ground 
that  the  citation  was  not  served  20  days  before 
the  return  day  will  be  denied, 

2.  Where  a  landowner's  attorney,  20  days^  be- 
fore the  return  day  of  the  citation  to  enforce 
a  mechanic's  lien,  agreed  with  petitioner's 
attorney  to  acknowledge  service  thereof,  which 
he  subsequently  indorsed  on  the  citation,  such 
acknowledgment  constituted  a  submission  to 
the  jurisdiction  of  the  court;  and  it  was  not 
material  that  the  written  evidence  thereof,  in- 
dorsed on  the  citation,  was  not  made  20  days 
before  the  return  day. 

8.  Under  Gen.  I.aws  1896,  c.  200,  providing 
that  a  mechanic's  lien  oriKinates  when  the 
work  begins,  and  liecomes  operative  when  the 
first  notice  is  given,  and  will  be  lost,  unless  fol- 
lowed by  legal  process,  an  omission  in  the  no- 
tice is  jurisdictiouai,  and  cannot  be  supplied  by 
amendment 

4.  A  defect  in  the  petition  to  f<»ecIose  the  lien 
may  be  cured  by  amendment 

5.  Under  Gen.  Laws  1896,  c.  206,  i  10,  pro- 
viding that  a  citation  in  proceedings  to  enforce 
a  mechanic's  lien  shall  issue  to  tiie  owner  of 
the  property,  and  to  each  and  every  person  hav- 
ing a  mortgage,  attachment,  or  any  other  con- 
veyance thereof,  or  of  any  part  thereof,  on 
record,  a  trustee  in  bankruptcy  of  the  original 
owner,  appointed  after  the  lien  had  attached, 
should  be  treated  as  the  owner;  and  service 
on  him  was  sufficient  without  service  on  the 
bankrupt. 

6.  Gen.  Laws  1896,  c.  240,  f  1,  providing  that 
petitions  to  enforce  mechanics'  lims  shall  fol- 
low the  course  of  eqoi^,  enlarges  the  pow» 
of  the  court,  and  authorizes  the  service  of  sub- 
pcenas  in  equity  on  various  parties  necessary 
to  a  final  determination  of  the  cause. 

7.  Where  citation  was  issued  and  served  on 
a  bankrupt's  trustee  in  proceedings  to  enforce 
a  mechanic's  lien  against  the  bankrupt's  land, 
an  acknowledgment  of  service  by  the  bankrupt 
only  adected  his  possible  reversion  in  case  of 

'   f  t.  Sea  Mechanics'  Liana,  vol.  M,  Oent  Dtg.  |  Mi. 
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a  Burplu*  after  payment  of  his  debts  from  the 
proceeds  of  his  property. 

8.  Where  a  claim  for  a  mechanic's  lien  was 
based  on  the  fact  that  defendant  was  a  lessee 
of  the  property,  and  dted  the  lease,  claiming  a 
Uen  generally  under  Gen.  Laws  1896,  c.  240,  tlie 
claim  was  not  iuTalid  for  failure  to  specify  the 
section  of  tlie  chapter  under  which  the  Uen  was 
claimed. 

8.  Failure  of  a  mechanic's  lien  claim  to  spec- 
ify the  section  of  Gen.  Laws  1896,  c.  206, 
onder  which  the  lien  was  claimed,  was  amenda- 
ble, aud  not  ground  for  dismissBal. 
10.  l%ere  ia  nothing  in  the  statute  on  mechan- 
ics' liens  to  warrant  the  construction  that  a  Uen 
ot  anj  kind  does  not  attach  nntil  the  notice  of 
the  commencement  of  proceedings. 

Petitions  by  Benonl  HawkliiB  and  others 
against  George  B.  Boyden  for  the  enforce- 
ment of  a  mechanic's  lien.  Heard  on  mo- 
tions to  dismiss,  and  motions  denied. 

Argned  before  STINES8,  O.  J.,  and  TtL- 
UNGHAST  and  DOUGLAS,  JJ. 

A.  A.  Baker  and  J.  C.  Collins,  Jr.,  for  Haw- 
Una.  Richard  B.  Lyman,  for  Grant  N.  W. 
Littiefield,  for  WUlmarth  &  MacKUlop.  Ray- 
mond G.  Mowry,  for  Rust  Comstock  ft 
Gardner,  for  trustee  in  bankruptcy.  Van 
EOyck  &  Mumford,  for  respondent  Boyden. 


8TINESS,  C.  J.  These  petitions  to  enforce 
Uena  were  filed,  respectively,  November  8, 
1902,  NoTember  19,  1902,  November  20,  1902, 
and  December  1,  1902.  A  trustee  in  bank- 
ruptcy of  Boyden,  appointed  December  2, 
1902,  has  appeared  speclaUy  to  move  to  dis- 
mlsa  the  petitions.  Boyden  was  adjudged  a 
bankrupt  November  21,  1902,  and  the  title 
of  the  trustee  to  the  property  vested  tn  him 
as  of  that  date. 

In  the  Hawkins  case  the  'motion  to  dis- 
miss set  out  that  the  citation  had  not  been 
served.  20  days  before  the  return  day.  A 
mistake  Iiavlng  been  made  by  the  oflScer  In 
the  date  of  service,  he  was  allowed  to  amend 
bis  return,  thus  showing  20  days'  notice, 
which  disposes  of  that  motion. 

In  the  Grant  case  the  citation  was  duly 
served  upon  the  trustee  20  days  before  the 
return  day.  It  was  not  served  upon  Boyden, 
because  his  attorney  agreed  with  petitioner's 
attorney,  20  days  before  the  return  day,  to 
acknowledge  service  thereof,  which  he  sub- 
sequently Indorsed  on  the  citation.  The 
agreement  was  a  waiver  or  an  acknowledg- 
ment of  service.  The  actual  signing  of  the 
acknowledgment  was  simply  evidence  of  it 
It  is  therefore  Immaterial  when  this  evidence 
was  suppUed— whether  before  or  after  the 
prescribed  date— our  rules  requbring  evidence 
in  writing  In  snch  cases.  Acknowledgment 
of  service  Is  submission  to  the  Jurisdiction  of 
the  court,  and  as  effective  as  the  service  of 
process  by  an  officer,  unless  otherwise  pre- 
Bcribed  by  statute.  In  most  states  there  is 
statutory  provision.  In  this  state  we  have 
DO  statute .  niton  the  subject,  except  aa  to 
nonresidents.  Gen.  Laws  1896,  c.  240,  f  sa 
It  has,  however,  been  the  uniform  practice 
o(  the  court  to  recognize  due  service  and 


Jurisdiction  by  an  acknowledgment  thereof, 
or  even  by  an  appearance  without  objection. 
Gorman  t.  StlUman,  26  B.  I.  65,  64  AtL  934; 
Vickerle  v.  Spencer,  9  R.  L  685.  We  are 
therefore  of  opinion  that  sufficient  evidence 
of  service  of  the  citation  appears. 

The  trustee  argues  that  Boyden  could  not  ■ 
by  an  acknowledgment  of  service  after  ad- 
judication in  bankruptcy,  give  a  Uen  to  the 
petitioners  to  the  prejudice  of  the  estate  for 
general  creditors.  Without  doubt  this  is 
true,  but  the  argument  overlooks  the  distinc- 
tion between  the  Uen  and  the  proceedings 
to  enforce  the  Uen.  In  Gen.  Laws  1896,  c. 
206,  the  line  is  clearly  drawn.  The  Uen  orig- 
inates when  the  worl^  begins,  and  it  becomes 
operative  when  the  first  notice  ia  given,  and 
it  win  be  lost  tmless  it  is  followed  up  by ' 
legal  process.  The  commencement  of  legal 
process  consists  In  lodging  the  account  in  the 
town  clerk's  office,  with  notice  to  what  land 
and  buUdings,  and  to  what  and  whose  es- 
'tate,  the  demand  refers.  This  notice  is  to 
Inform  the  owner  and  the  pubUc  of  the  na- 
ture and  extent  of  the  account  for  which  the 
Uen  Is  sought  Hence  an  ogiisslon  In  that 
notice  is  substantial.  Being  a  notice  of  claim 
of  Uen,  whatever  Is  omitted  in  it  cannot  be 
suppUed  by  amendment  It  would  not  oper- 
ate as  a  notice  If  it  conld  be  extended  by 
amendment  Harris  v.  Page,  23  R.  I.  440, 
60  Aa  869;  Mutphy  v.  GulsU,  22  R.  I.  688, 
48  Ati.  944.  These  notices  are  Jurisdictional. 
The  petition  filed  In  this  court  is  not  of  that 
character.  It  Is  more  Uke  a  declaration  In  a 
clvU  case,  whUe  the  notices  are  like  an  at- 
tachment. A  declaration  is  amendable,  but  a 
substantial  defect  in  an  attachment  cannot 
be  cured  by  amendment.  Greene  v.  Tripp, 
11  R.  I.  424.  Accordhigly  we  held,  hi  Mur- 
phy y.  Qulsti,  supra,  and  Spencer  t.  Doherty, 
17  B.  I.  89,  20  Atl.  232,  that  the  petition 
could  be  amended,  and  In  Bouchard  v.  Gnisti, 
22  B.  I.  691,  48  Ati.  934,  that  the  notice 
essential  to  the  Uen  was  not  amendable. 
After  the  commencement  of  process  by  the 
recorded  notice,  a  petition  Is  filed,  and  notice' 
of  this  petition  is  to  be  given  to  the  owner 
by  citation,  and  to  others  by  publication. 

The  particular  point  made  In  this  case  Is 
that  as  the  trustee  4oes  not  hojd  tltie  by 
conveyance  (Gen.  Laws  1896,  c.  206,  8  10), 
service  on  him  Is  of  no  efFect,  In  the  absence 
of  proper  service  on  Boyden.  Section  10  pro- 
vides that  a  citation  shall  issue  "to  the  owner 
of  said  property  and  to  each  and  every  per- 
son having  a  mortgage,  attachment  or  any 
other  conveyance  thereof,  or  of  any  part 
thereof,  on  record."  This  clearly -shows  two 
classes  of  persons— the  "owner"  and  those 
having  a  quaUfied  Interest— for,  if  one  had  a 
"conveyance"  of  the  whole  interest  he  would 
be  the  owner,  and  the  provision  would  be 
tautological.  One  may  become  owner  by 
Inheritance  or  by  operation  of  law.  The 
conveyance  therefore  relates  to  a  convey- 
ance of  a  less  interest  The  Uen  has  priority 
of  any  other  Uen  whlcA  originates  after  the 
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commencement  of  the  erection  or  reparation 
on  the  land.  The  new  work  is  supposed  to 
be  notice  enough  to  put  one  on  Iiis  inquiry. 
Bassett  v.  Swarts,  17  B.  L  216,  21  AQ.  352. 
'j!)xe  trustee  in  bankruptcy  is  vested  with  title 
by  operation  of  law,  and  therefore  is  the 
owner.  Notice  to  him  was  both  proper  and 
necessary.  At  the  time  of  the  citation.  Boy- 
den  bad  no  power  to  give  a  Hen,  for  his 
rights  had  been  transferred  to  the  trustee. 
His  act  did  not  create  a  lien,  for  tliat  was 
fixed  by  the  petitioner's  acts  before  the  cita- 
tion. Subsequent  parties  are  brought  in  for 
the  purpose  of  marshaling  the  estate.  They 
are  not  required  to  he  made  parties  or  to 
have  notice  before  the  citation  issues.  So, 
in  CJhace  v.  Pldge,  21  "R.  I.  70,  41  Atl.  1015, 
it  was  held  that  the  recorded  notice  should 
be  in  the  name  of  the  owner  at  the  time  the 
lien  attached.  It  is  his  interest  to  wliich  the 
lien  applies.  Subsequent  purchasers  or  in- 
cumbrancers take  title  subject  to  the  possible 
lien,  as  in  Bassett  v.  Swarts,  and  are  brought 
in  on  the  citation.  Thus  in  Vickerie  v. 
Spencer,  9  R.  I.  585,  the  recorded  claim  of 
Uen  was  against  the  Interest  of  Spencer.  Sub- 
sequentiy,  and*  before  citation,  Spencer  sold 
to  Brown,  on  whom  the  citation  was  served, 
but  no  service  was  made  on  Spencer.  The 
court  held  that  the  citation  was  properly 
served  on  Brown,  as  owner,  and  that  the  pe- 
tition might  be  amended  to  state  the  fact 
of  transfer  of  titie,  so  as  to  show  that  he 
was  the  owner,  and,  if  It  was  necessary  that 
Spencer  should  be  a  party,  the  statute  did 
not  prevent  his  being  summoned. 

Reference  is  made  to  Gren.  Laws  1896,  c 
240,  S  1,  where  it  Is  provided  that  petitions 
to  enforce  mechanics'  liens  shall  follow  the 
course  of  equity.  This  does  not  abridge,  but 
enlarges,  the  power  of  the  court,  for  since 
1857  (4  R.  I.  547)  successive  subpoenas  in 
equity  have  been  allowed  until  service. 

It  follows  that  service  on  Sweet,  as  owner, 
was  a  proper  and  sufficient  service  of  the 
citation  in  this  case,  and  Boyden's  acknowl- 
*  edgment  of  service  did  not  afTect  the  petition. 
Boyden  was  a  proper  party,  because  in  case 
of  a  composition  the  titie  would  revest  in 
him;  and  also,  in  case  the  property,  when 
sold,  should  bring  more  than  enough  to  pay 
his  debts,  be  would  have  an  interest  in  the 
surplus.  His  acknowledgment  of  service 
could  only  attect  his  possible  reversion. 

In  the  Willmarth  &  MacKillop  case  the 
motion  to  dismiss  is  based  upon  the  claim 
that,  Boyden  being  declared  in  the  petition 
to  be  a  lessee,  the  lien  is  given  by  section  2 
of  the  act,  and  the  petition  claims  a  lien 
generally  under  chapter  206,  without  specify- 
ing the  section.  There  is  no  substantial  de- 
fect in  this  regard.  The  petition  cites  the 
lease,  and  from  tbat  fact  the  lien  to  be  de- 
creed must  be  under  the  section  which  gives 
the  lien,  but  the  lien  is  not  lost  because  the 
section  is  not  referred  to.  A  lien  is  only 
lost,  by  the  terms  of  the  statute,  when  the 


prescribed  steiw  are  not  taken,  and  no  ome 
of  those  steps  requires  a  reference  to  sec- 
tions of  the  act  Moreorer,  If  this  were  a 
defect  In  the  petition,  under  the  decisions 
already  cited,  it  would  be  amendable,  and 
not  a  ground  for  dismissal. 

The  second  motion  Is  for  an  interlocutory 
decree  declaring  that  the  lien  must  be  claim- 
ed under  section  2,  and  that  said  section  does 
not  provide  tbat  the  interest  of  a  lessee  shall 
stand  pledged  before  other  liens  which  shall 
arise  subsequent  to  the  commencement  of 
erection,  and  hence  that  the  lien  did  not  ac- 
crue until  the  filing  of  notice  in  the  town 
clerk's  office  for  commencing  legal  process. 
There  is  nothing  in  the  statute  to  warrant 
the  construction  that  a  lien  of  any  kind  does 
not  attach  until  the  notice  of  the  commence- 
ment of  proceedings.  In  point  of  order,  that 
is  a  second  notice;  and  although,  as  we  hare 
held,  the  two  notices  may  be  combined  (Goff 
v.  Hosmer,  20  R.  I.  91,  37  Ati.  533),  no  rea- 
son appears  why  a  lien  should  attach  on  the 
second  notice.  Instead  of  the  first.  If  either 
notice  was  the  proper  time.  We  fail  to  see 
the  importance  of  this  question,  however,  as 
the  motion  to  dismiss  states  no  way  in  which 
the  trustee's  interests  are  in  any  way  af- 
fected by  the  date  when  the  lien  attached; 
the  allegation  in  the  petition  being  that  the 
commencement  of  legal  process  was  prior  to 
the  adjudication  in  bankruptcy. 

We  therefore  see  no  ground  of  dismissal  in 
this  case. 

In  the  Bust  case  the  motion  to  dismiss  is 
based  upon  an  acknowledgment  of  service, 
which,  as  we  have  already  said,  was  suf- 
ficient, by  long-established  practice. 

The  several  'motions  to  dismiss  are  denied. 

(2S  R.  I.  1ST) 
DONOHOB    V.    LONSDALE    CO. 
(Supreme  Court  of  Rhode  Island.    May  13, 
1903.) 

MASTER  AND  SBRVANT-r-INJURIBS  TO  SERV- 
ANT—SAPB  APPLIANCES  —  SEATS  .FOR  FE- 
MALE BMPLOTfiS— DUTY  OF  MASTER— CON- 
TRIBUTORT  NEGLIGENCE— SUFFICIENCY  OP 
DECLARATION— DEMURRER. 

1.  Gen.  Laws  R.  I.  c.  68,  S  8,  provides  that 
in  every  establishment  in  which  women  are 
employed  there  shall  be  provided  convenientiy 
located  seats  for  them,  and  they  shall  be  per- 
mitted to  use  them  when  their  duties  do  not  re- 
quire their  standing.  Plaintiff  alleged  that  the 
seat  furnished  her  by  defendant  was  unsafe, 
and  was  liable  to  fall  or  turn  at  a  very  slight 
contact  with  the  skirts  of  the  employes;  that 
the  feet  of  the  seat  were  so  pointed,  when  turn- 
ed upwards,  as  to  injure  a  person  falling  on 
them;  that  while  in  the  exercise  of  due  care 
she  sat  down  on  the  stool,  when  her  duties  did 
not  require  her  to  be  standiug,  and  while  thus 
seated  it  became  necessary  that  she  should  stand 
momentarily;  that  when  she  went  to  sit  down 
again  the  stool  had  turned  over,  and  that  she 
fell  on  a  point  and  was  injured.  Held,  that 
plaintiff  was  guilty  of  contributory  negligence 
in  sitting  down  without  first  ascertaining  wheth- 
er or  not  the  stool  was  standing. 

TL  Sm  Huter  and  Servant,  vol.  U,  Cent.  Die  i 

no. 
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2.  The  mere  fact  tbat  an  appliance  majr  be- 
come -dangerona  it  carelessly  used  is  not  a  test 
of  the  master's  liability. 

8.  Defendant  was  not  bound  to  furnish  seats 
which  would  not  tip  over  when  caught  in  the 
skirts  of  its  employes,  or  to  warn  them  of  the 
danger  of  sitting  down  where  a  stool  had  been 
placed  without  first  ascertaiuing  whether  it 
was  standing  ot  had  been  overturned. 

4.  As  the  declaration,  taken  as  a  whole,  show- 
ed that  plaintiff  could  not  have  been  in  exercise 
uf  due  care  at  the  time  of  the  injunr,  the  mere 
fact  that  she  alleged  that  riie  was  dia  not  save 
it  from  being  demurrablew 

Trespass  on  the  case  for  negligence  by 
C3atherine  Donohoe^  pro  ami,  against  the 
Lonsdale  Company.  Heard  on  demurrer  to 
dedaiatton,  and  demnrrer  sustained. 

Argued  before  STINE89,  C.  J.,  and  TIL. 
LIN6HA8T  and  D0T7QLAS,  JJ. 

Hugh  J.  Carroll,  for  plalntifl.  Miller  & 
Carrol],  tor  defendant 


TILLIN6HAST,  3.  The  negligence  alli- 
ed in  this  case  was  the  failure  of  the  defend- 
ant corporation  to  provide  a  reasonably  safe 
seat  for  the  use  of  the  itlalntlfl  when  the 
duties  of  her  work  did  not  require  her  to  be 
standing.  Oen.  Laws  H.  L  c.  68,  |  8,  pro- 
vides as  follows;  "In  every  manufacturing, 
mechanical  or  mercantile  establishment  In 
which  women  and  girls  are  employed,  there 
sball  be  provided  conveniently  located  seats 
for  such  women  and  girls,  and  they  shall  be 
permitted  to  use  them  when  their  duties 
do  not  require  tbQlr  standing."  The  plalntitT 
alleges  that  the  seat  which  was  furnished 
ber  was  imsafe  in  this:  That  It  was  made 
with  a  round  seat  screwed  upon  a  piece  of 
piping,  which  piping  was  screwed  into  a 
standard  having  three  feet,  flattened  and  tri- 
angular In'shape,  after  the  style  of  the  points 
of  an  anchor;  that  the  seat  or  stool  was 
heavier  at  the  top  than  at  the  bottom,  and 
was,  therefore,  liable  to  fall  or  turn  over 
upon  the  floor  at  a  very  slight  contact  with 
any  substance — e.  g.,  the  skirts  or  clothing 
of  any  of  the  women  and  children  working 
in  the  room — and  that  the  feet  of  the  stool 
or  seat  were  so  pointed  and  sharp,  when 
tamed  upwards,  as  to  injure  any  person  who 
might  fall  upon  tb6m.  The  plaintiff  fur- 
ther alleges  that  while  in  the  exercise  of  due 
care  she  sat  down  upon  the  stool  furnished 
ber,  at  a  time  when  her  duties  did  not  re- 
quire her  to  be  standing,  and  while  thus 
seated  It  became  necessary  that  she  should 
stand  momentarily  upon  her  feet  in  the  dis- 
cbarge of  ber  duties,  which  she  did,  and 
tbat  when  she  went  to  sit  back  again  upon 
said  stool  it  bad  fallen  or  turned  over  upon 
tbc  floor,  leaving  the  points  or  feet  thereof 
projecting  upwards,  and  that  she  fell  upon 
one  of  said  points,  and  was  seriously  and 
permanently  injured. 

The  defendant  has  demurred  to  the  decla- 
ration on  various  grounds,  the  substance  of 
wbicta  is  that  it  appears  from  the  plaintiff's 
own  showing  that  she  was  guilty  of  contrib- 


utory negligence  m  proceeding  to  sit  back 
upon  the  stool  without  first  ascertaining 
whether  it  was  standing  or  not  The  demur- 
rer also  is  based  upon  the  ground  that  no 
duty  Is  owing  from-  an  employer  under  said 
statute  to  provide  a  seat  or  stool  which 
would  not  t4>  over  from  the  contact  there- 
with of  the  skirts  or  clothing  of  women,  or 
to  provide  one  made  with  four  feet  or  sta- 
tionary uiMD  the  floor. 

We  think  the  demurrer  must  be  sustained. 
The  case  shows  that  the  plaintiff,  after  mo- 
mentarily leaving  the  seat  provided  for  her, 
attempted  to  "sit  back"  upon  it  without 
looking  to  see  whether  it  was  there  or  not 
In  other  words.  It  shows  that  the  plaintiff 
must  not  only  have  stepped  backwards  with- 
out looking  to  see  what  was  behind  her,  but 
tbat  she  must  also  then  have  attempted  to 
sit  down  without  knowing  whether  the  seat 
was  there  or  not  We  can  hardly  conceive 
of  a  plainer  case  of  contributory  negligence 
than  is  thus  shown.  The  fact  that  the  stool 
was  heavier  at  the  top  than  at  the  bottom, 
and  hence  liable  to  tip  over  upon  slight  con- 
tact with  other  bodies,  is  not  controlling  in 
the  plalntitrs  favor;  for  the  mere  fact  that 
a  machine  or  appliance  may  become  danger- 
ous If  carelessly  used  is  not  a  test  of  the 
master's  liability.  If  the  appliance  Is  rea- 
sonably safe,  and  of  such  a  character  as  can, 
with  the  exercise  of  due  care,  be  used  with- 
out danger  to  the  servant  it  is  all  that  the 
law  requires  of  the  master.  A  master  is  not 
an  Insurer  against  accident  to  his  servants, 
and  is  not  called  upon  so  to  construct  ever; 
appliance  ui)on  his  premises  as  to  prevent 
the  possibility  of  accident  therefrom.  And 
if ,  In  a  given  case,  the  exercise  of  ordinary 
care  by  the  servant  would  have  prevented 
him  from  taking  the  risk  which  resulted  In 
the  injury  of  which  be  complains,  the  law 
can  afford  bim  no  redress.  McCann  v.  At- 
lantic Mills,  20  B.  L  666,  40  Atl.  50a  That 
the  stool  or  seat  In  question  was  not  Inher- 
ently dangerous,  and  was  not  an  unsafe 
article  U  carefully  used,  would  seem  to  be 
evident  And  that  the  defendant  was  not 
bound  to  furnish  seats  which  would  not  tip 
over  when  caught  in  the  skirts  of  Its  em- 
ployes, or  to  warn  them  of  the  danger  of 
sitting  down  where  a  chair  or  stool  had  been 
placed  without  first  ascertaining  wbether  it 
was  standing  on  its  legs  or  was  overturned, 
would  seem  to  be  a  proposition  so  reasonable 
as  not  to  require  arg^ument  In  its  support 
It  is  true  the  declaration  alleges  that  the 
plaintiff  was  in  the  exercise  of  due  care  at 
the  time  of  receiving  the  injury  in  question. 
But  as  the  declaration,  taken  as  a  whole, 
clearly  shows  that  she  could  not  bave  been 
in  the  exercise  of  such  care,  the  mere  fact 
that  she  alleges  that  she  was  does  not  save 
it  from  being  demurrable.  Baumler  v.  Nar^ 
ragansett  Brewing  Co.,  23  R.  I.  430,  50  Atl. 
841.  See,  also,  Thompson's  Corns,  on  Neg. 
VOL  1,  S  385. 

The  demurrer  must  be  sustained. 
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CROSBY  T.  MILLBB,  VAUGHN  &  00. 

(Sapreme  Court  of  Bliode  Island.    April  29, 

1903.) 

BANKROPTCT— UABILITIBS    DISCHAROED— AC- 
TIONS FOE  FRAUD— FIDUCIARY  CA- 
PACITY—BROKERS. 

1.  Under  Bankr.  Act  1898,  {  17,  d.  4  (Act 
Jnly  1,  1898,  c.  541.  30  Stat  551  [U.  S.  Comp. 
St.  1901,  p.  3428]),  proTidiog  that  a  discharge 
in  bankruptcy  shall  release  a  bankrupt  from  all 
his  provable  debts,  except  snch  as  were  created 
by  his  fraud,  embezElement,  or  defalcation 
while  acting  as  an  officer  or  in  a  fiduciary  ca- 
pacity, a  aischan»  in  bankruptcy  cancels  a 
judgment  obtained  on  a  debt  incurred  by  a 
broker  by  failure  to  return  to  his  customer  se- 
curities deposited  with  him  as  collateral  against 
loss,  as  the  act  was  not  a  fraud  committed  in 
a  fiduciary  capacity. 

2.  Under  Bankr.  Act  1898,  S  17,  cl.  2,  pro- 
viding that  a  discharge  in  bankruptcy  shall  re- 
lease a  bankrupt  from  all  his  provable  debts 
except  judgments  in  actions  for  fraud,  a  dis- 
charge iu  Dankruptcy  releases  a  judgment  in 
an  action  of  trover  and  conversion,  as  it  is  not 
an  action  for  fraud. 

Petition  by  Cbarles  L.  Vaughn  for  perpetu- 
al stay  of  an  execution  on  a  judgment  in  fa- 
vor of  Sarah  O.  Crosby  against  petitioner  as 
surviving  partner  of  Miller,  Vaughn  &,  Co. , 
Granted. 

Argued  before  STINESS,  C.  J.,  and  Tn> 
LINGHAST  and  DOUGLAS,  JJ. 

Comstock  &  Gardner,  for  petitioner  C.  L. 
Vaughn.    J.  K.  Bolan,  for  respondent  Crosby. 

DOUGLAS,  J.  This  Is  a  petition  by 
Charles  L.  Vaughn  for  perpetual  stay  of  ex- 
ecution in  an  action  of  trover  and  conver- 
sion brought  May  6,  1897,  against  himself 
and  bis  partner,  W.  B.  M.  Miller,  now  de- 
,  ceased,  in  which  Sarah  O.  Crosby,  May  4, 
1901,  recovered  judgment  for  $2,208.35  and 
costs,  against  Vaughn  as  surviving  partner, 
whereon  execntion  against  the  body  of  said 
Vaughn  in  liable  to  issue. 

On  the  24th  day  of  Febrnary,  A.  D.  1902, 
said  Vaughn  was  discharged  from  all  debts 
and  claims  which  are  provable  by  the  act  of 
Congress  relating  to  bankruptcy,  excepting 
such  debts  as  are  by  law  excepted  from  the 
operation  of  such  discharge.  He  prays  the 
court  to  adjudge  that  his  discharge  has  can- 
celed the  judgment  in  this  case,  and  to  grant 
bim  a  perpetual  stay  of  execution  thereon. 
The  plaintiff  had  been  a  customer  of  the  de- 
fendant's firm,  who  bought  and  sold  stocks, 
etc.,  for  her  account  On  August  2,  1895, 
the  plalntlfF  deposited  certain  stocks  and 
bonds  with  the  defendant's  firm  to  secure 
them  against  any  loss  which  might  accrue 
from'  their  dealings  on  behalf  of  the  plaintUf . 
On  November  2,  1896,  the  defendants  made 
a  general  assignment  for  the  benefit  of  cred- 
itors, and  the  plaintiff  later  demanded  ber 
.  securities,  which  were  not  returned,  though 
ttae  defendants  were  owing  her  a  balance  on 
account  of  their  mntnal  trading,  and  were 
legally  bound  to  return  the  securities.    Upon 

T  L  See  Bankniptey,  vol.  t.  Cant  Dig.  U  79»,  «U. 


these  facts  the  plaintiff  dalma  tbat  fhs  debt 
In  question  Is  within  the  exception  Mtfortb 
in  section  17,  cl.  4,  of  the  national  bankrupt- 
cy act  of  189B  (Act  July  1,  1898^  c.  641,  30 
Stat  651  [U.  S.  Comp.  St  1901,  p.  S428]), 
which  provides  that  "a  discharge  in  bank- 
ruptcy shall  release  a  bankrupt  from  all  bis 
provable  debts  except  such  as  •  •  •  (4) 
were  created  by  bis  fraud,  embezzlement, 
misappropriation,  or  defalcation,  while  act- 
ing as  an'  officer  or  In  any  fiduciary  capaci- 
ty." It  is  well  settled  by  authority  of  the 
United  States  courts  that  the  words  "fiducia- 
ry capacity,"  as  used  in  this  and  the  preced- 
ing bankrupt  acts,  do  not  describe  the  re- 
lation which  a  broker  holds  to  his  customer 
for  whom  he  Is  buying  and  selling,  and  who 
has  deposited  with  him  collateral  securities 
against  loss  In  such  transactions.  Chapman 
V.  Forsyth,  2  How.  202,  11  L.  Ed.  286,  under 
the  act  of  1811,  dealt  with  the  case  of  a 
factor  who  had  retained  the  money  of  tals 
principal.  Under  the  act  of  1867,  in  the 
case  of  Hennequin  t.  Clews,  111  U.  S.  676, 
4  Sup.  Gt  576,  28  L.  Ed.  665,  the  court  ap- 
plied the  construction  adopted  In  Chapman 
V.  Forsyth  to  the  words  of  the  later  act,  and 
held  that  the  relation  of  broker  to  bis  cus- 
tomer was  analogous  to  that  of  factor  to 
principal,  and  equally  outside  of  the  words 
"fiduciary  capacity"  in  the  meaning  of  ttae 
law.  Mr.  Justice  Bradley,  delivering  the 
opinion  of  the  court,  says:  "There  is  no 
more— there  Is  not  so  much— of  the  character 
of  trustee  In  one  who  holds  collateral  security 
for  a  debt  as  in  one  who  receives  money 
from  the  sale  of  his  principal's  property; 
money  which  belongs  to  his  principal  alone, 
and  not  to  bim,  and  which  It  Is  his  duty  to 
turn  over  to  bis  principal  without  delay.  The 
creditor  who  holds  a  collateral  holds  It  for 
his  own  benefit  tmder  contract  He  Is  In  no 
sense's  trustee.  His  contract  binds  him  to 
return  It  when  Its  purpose  as  security  is  ful- 
filled, and  if  be  falls  to  do  so  It  is  only  a 
breach  of  contract,  and  not  a  breach  of 
trust"  The  case  Is  exactly  in  point,  and 
decisive  of  the  motion  now  before  us;  for 
the  act  of  1898  evidently  uses  those  words 
in  the  same  sense  which  judicial  construc- 
tion has  fixed  upon  them  under  the  acts  of 
1&41  and  1867. 

The  leading  cases  on  this  subject,  and  tbe 
reasoning  which  has  governed  them,  are  col- 
lected and  summarized  In  the  case  of  Bracken 
V.  Milner  (C.  C.)  104  Fed.  522,  and  the  deci- 
sions are  held  applicable  to  the  act  ot  1898. 
So,  also.  In  the  Case  of  Basch  (D.  C.)  97  Fed. 
761,  It  Is  said:  "Under  the  prior  bankruptcy 
acts  of  1841  and  1867,  after  conflicting  adjudi- 
cations in  the  courts  below,  it  became  defi- 
nitely settled  by  the  decisions  of  the  Supreme 
Court  that  debts  excepted  from  the  effect  of 
a  discharge  in  bankruptcy  did  not  embrace 
debts  arising  in  commercial  dealings  between 
principal  and  agent  or  factor  for  the  sale  of 
goods  on  commission;"  citing  numerous  cas- 
es, and  proceeding:   "The  provlslona  ot  mc> 
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tlon  17  (4)  of  the  prea«it  bankrupt  act  as  to 
the  debts  excepted  from  ttie  operation  of  the 
discharge  are  so  nearly  identical  with  the 
langoage  of  the  preceding  acts  that  these  pro- 
visions must  be  deemed  to  be  nsed  In  the 
sense  adjudicated  by  the  above  dedslons,  so 
MM  not  to  except  a  debt  or  claim  for  a  tech- 
nical conversion  or  sale  on  commission  like 
the  claim  of  the  present  creditor."  Collier  on 
Bankruptcy,  181,  referring  to  Hennequln  v. 
Clews,  says:  "That  decision  was,  of  course, 
final  and  authoritative  on  all  courts  under 
the  act  of  1867,  and  must  be  considered  as 
decisive  under  the  present  act  of  what  con- 
stitutes  'fiduciary  capacity'  and  of  what  la 
fraud.'"  The  case  of  John  H.  Benedict, 
Trustee,  8  Am.  Bankr.  R.  463,  75  N.  T.  Supp. 
166,  was  one  where  trover  and  conversion 
was  clearly  proved;  but  the  court  held  that 
the  act  was  not  fraud  committed  in  a  fiduci- 
ary capacity,  as  the  construction  of  these 
words  In  former  statutes  which  tbe  court  bad 
adopted  was  equally  applicable  to  the  act 
of  1898.  Of  the  cases  cited  by  the  plaintiff 
— CSommerdal  Bank  v.  Buckner,  2  La.  Ann. 
1028;  Hayman  v.  Fond,  7  Mete.  (Mass.)  328; 
Aoatm  T.  Crawford,  7  Ala.  335— aU  decide 
that  a  factor  does  not  hold  a  fiduciary  relation 
to  his  principal  In  the  meaning  of  the  act  of 
1841;  and  the  other  cases  cited  by  him,  which 
hold  the  contrary  with  respect  to  the  act  of 
1867,  viz.,  Lemcke  v.  Booth,  47  Mo.  385,  4 
Am.  Bep.  326;  In  re  Kimball,  6  Blatchf.  292, 
Fed.  Cas.  Mo.  7,769;  In  re  Seymour,  1  Ben. 
348,  Fed.  Oas.  No.  12,684;  Whltaker  V.  Chap- 
man, 8  Lans.  156;  Treadwell  v.  Hollo  way,  46 
Cat  647— are  expressly  overruled  by  the  Su- 
preme Court  of  the  United  States  in  Henne- 
quln T.  Clews,  111  n.  S.  680,  4  Sup.  Ot  676, 
28  L.  Ed.  665. 

The  plaintiff  does  not  argue  that  tbe  case 
oomea  within  paragraph  2  of  section  17,  which 
exempts  "Judgments  In  actions  for  fraud  or 
obtaining  property  by  false  pretenses  or  false 
representations  or  for  willful  or  malicious  in- 
jury to  the  person  or  property  of  another," 
but  tbe  question  is  considered  in  the  defend- 
ant's brief,  and  the  cases  cited  on  his  behalf 
are  ctmclusive  in  his  favor.  An  action  of  tro- 
ver and  conversion  is  not  an  action  for  fraud. 
Watertown  Carriage  Co.  v.  Hall,  7  Am. 
Bankr.  R.  716,  72  N.  Y.  Supp.  466;  OolUer 
on  Bankruptcy,  178;  Bumbam  v.  Pldcock, 
6  Am.  Bankr.  B.  42,  66  N.  Y.  Supp.  806,  af- 
firmed on  appeal,  5  Am.  Bankr.  R.  890,  68 
N.  Y.  Supp.  1007.  See,  also.  In  re  Bullis,  7 
Am.  Bankr.  B.  288,  73  N.  Y.  Supp.  1047.  The 
word  "fraud,"  In  the  meaning  of  the  bank- 
mptcy  act  of  1867,  means  positive  fraud,  or 
fraud  in  fact,  involving  moral  turpitude  or 
Intentional  wrong;  and  not  Implied  fraud,  or 
tnrad  In  law,  which  may  exist  wltbout  the 
Impntatfam  of  bad  faith  or  Immorality.  Neal 
T.  Clark.  96  U.  S.  704,  24  L.  Bd.  686.  In  Hen- 
nequln T.  Clews  the  court  held  that  a  broker 
wlM  failed  to  return  stocks  pledged  to  him  as 
coUtteial  aecotlty  did  not  commit  fraud  in 
tbe  meaning  ot  the  law.    Tbe  word  baa  the 


same  meaning  in  the  act  of  1898.  In  le 
Blnmberg  (D.  C.)  94  Fed.  476;  In  re  Bhutas- 
sel  (B.  C.)  96  Fed.  597;  Western  Union  Odd 
Storage  Go.  v.  Hurd  (C.  O.)  116  Fed.  442. 
The  discharge  in  bankruptcy  therefore  oper- 
ates to  cancel  this  Judgment,  and  the  execu- 
tion must  be  perpetually  stayed. 
Petition  granted. 


(IS  a  I.  US) 
8PBNCER  V.  GLABKBL 
(Supreme  Court  of  Rhode  Island.    April  29, 
1903.) 

ASSUMPSIT  —  ACTION  AGAINST  TRUSTEES  — 
MONEY  HAD  AND  RBCBITBD— WHEN  MAIN- 
TAINABLE—SETTLEMENT  —  BBVOCATION  07 
TRUST— DEMAND. 

1.  An  action  at  law  for  money  had  and  re- 
ceived will  not  lie  against  a  trustee  while  the 
trust  is  still,  open,  hot,  if  a  final  account  Is  set- 
tled, 'and  a  balance  struck,  the  action  may  b« 
maintained. 

2.  Plaintiff,  a  servant  In  the  employ  ot  de- 
fendant's testator,  intrusted  her  wages  during  a 
period  of  several  years  to  the  latter,  at  his  sag- 
gestion,  for  investment.  Wtien  asked  for  a  set- 
tlement, he  did  not  dispute  the  amount  claimed 
by  her,  except  as  to  the  iton  of  interest,  but 
wanted  her  to  take  a  mortgage  in  part  pay- 
ment. She  refused  this  propoeltion,  und  de- 
manded payment  in  full  in  money,  ueld,  that 
such  demand  amounted  to  a  revocation  of  the 
trust,  and.  on  payment  being  denied,  plaintiff 
was  entitled  to  maintain  an  action  at  law  for 
tbe  amount  agreed  on. 

Assumpsit  by  Isadora  A.  Spencer  against 
Thomas  W.  D.  Clarke,  executor.  Heard  on 
defendant's  petition  for  new  trial.  Petition 
denied. 

Argued  before  8TINESS,  O.  J.,  and  TIL- 
LINGHAHT  and  DOUQI.AS,  JJ. 

Charles  B.  Salisbury  and  James  0.  Collins, 
Jr.,  for  plaintiff.  Job  S.  Carpenter  and  Ed- 
wards &  Angell,  for  defendant. 

TILLINGHAST,  J.  This  Is  an  action  of 
assumpsit,  and  is  brought  to  recover  the  sum 
of  9980,  with  Interest  from  January  1,  1893, 
for  services  rendered  by  tbe  plaintiff  to  the 
defendant's  testator,  Henry  W.  Tiffany,  In 
the  capacity  of  housekeeper.  The  facts  In 
the  case  are  substantially  aa  follows:  The 
plaintiff  went  to  live  with  Mr.  Tiffany  In 
August,  1887,  as  his  housekeeper,  and  re- 
mained in  his  service  until  about  the  20tb  ot 
August,  1896.  She  was  to  receive  as  com- 
pensation for  her  services  the  sum  of  $4 
per  week.  This  amount  was  regularly  paid 
to  her  until  December  27,  1887,  at  which 
time  an  agreement  was  entered  into  between 
her  and  Mr.  Tiffany  whereby  he  was  to  re- 
tain the  wages  which  should  become  due  to 
her,  except  so  much  thereof  as  she  actually 
needed,  and  invest  them  for  her  so  that  she 
should  receive  6  per  cent.  Interest  thereon. 
Under  this  agreement  Tiffany  retained  plain- 
tiff's wages  until  January  1,  1898,  when,  at 
tbe  plaintiff's  Instance,  she  again  received 
her  pay  regularly  as  at  the  first.  Tbe  plain- 
tiff's claim  that  she  rendered  tbe  services  for 
which  she  now  dalms  compensation,  and  tbat 
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she  has  not  been  paid  therefor,  is  not  dis- 
puted. In  addition  to  the  plea  of  the  gen- 
eral issue,  the  defendant  pleaded  (1)  the  gen- 
eral statute  of  limitations,  and  (2)  the  statute 
of  IlmitationB  as  to  actions  against  executors. 
To  these  special  pleas  the  plaintiff  replied, 
and  Joined  issue.  The  only  defense  inter- 
posed was  based  upon  said  statutes  of  limi- 
.tation.  The  Jury  returned  a  verdict  in  favor 
of  the  plaintiff  for  the  sum  of  |1,616,  and 
also  found  specially  "that  on  the  2d  day  o& 
July,  1901,  the  defendant  executor  did  not 
deny  the  validity  of  the  plaintiff's  claim"; 
and  the  case  is  now  before  ua  on  the  de- 
fendant's petition  for  a  new  trial  on  the 
grounds  (1)  that  the  verdict  is  against  the 
law  and  the  evidence,  and  (2)  that  the  pre- 
siding Justice  erred  in  refusing  to  charge  the 
Jury  as  requested  by  defendant. 

The  testimony  shows  that  Mr.  Tiffany 
agreed  to  keep  the  money  which  the  plain- 
tiff earned,  and  Invest  it  for  her,  and  that 
this  arrangement  was  made  at  his  suggestion. 
The  plaintiff  says:  "Mr.  Tiffany  asked  me 
what  I  did  with  my  money.  He  talked  to 
me  as  be  would  to  a  ciiUd  of  his  own,  and  I 
told  him  I  spent  my  money  as  fast  as  I  got 
it.  *  *  *  I  said  I  did  not  know  of  any 
other  way  of  saving  it  except  the  bank,  and 
that  only  brought  four  iter  cent,  and  I  did 
not  put  it  there,  and  did  not  think  I  would. 
He  encouraged  me  to  save  it,  as  he  had  au- 
|bority  to  talk  that  He  was  always  talking 
about  saving  money.  I  asked  him  how  to 
save  my  money  to  get  benefit  from  it,  and 
be  said  to  put  it  in  mortgages  and  let  it  out. 
I  asked  him  if  he  would  not  do  It  for  me, 
and  be  said  after  awhile— he  did  not  say  he 
would  at  first— but  after  we  talked  it  some 
he  said  he  would  do  so  if  I  wished.  I  said 
I  was  not  any  business  woman,  and  he  under- 
stood It  better  than  I  did,  and  if  he  would  do 
so  I  would  be  glad  to  have  him.  I  took  him 
to  be  a  friend  of  my  father.  He  said  he  was 
Interested  in  me  because  he  thought  a  great 
deal  of  father,  and  under  those  circumstances 
he  would  do  It.  He  kept  my  wages  from 
that  time  on,  with  the  exception  of  three 
or  four  payments,  money  that  he  let  me 
have  when  I  wanted  more  tlian  what  I  had." 
This  condition  of  affairs  continued  until  the 
Ist  of  January,  1883,  after  which,  upont>lain- 
tiffs  request,  her  regular  wages  were  again 
paid  to  her  by  said  Tiffany.  She  continued 
in  his  employ  at  the  same  weekly  compen- 
sation until  about  the  20th  of  August,  1896, 
making  a  total  of  a  little  over  nine  years' 
service.  No  demand  was  ever  made  upon 
Mr.  Tiffany  for  any  settlement  regarding 
the  money  which  he  had  retained  out  of  her 
wages  for  Investment  as  aforesaid  until  some 
time  in  August,  1886.  She  then  had  a  brief 
interview  with  him,  on  the  street,  relating 
to  the  settling  of  that  account  She  asked 
him  when  she  could  see  him  to  settle  this 
account,  and  be  replied,  "I  will  try  to  come 
up,  or  will  you  come  down?"  meaning,  by 
tbo  lattw  part  of  tbe  answer,  when  would 


she  come  down  to  his  house  at  Crompton 
village.  A  short  time  afterwards  she  met 
him  in  Crompton  village,  and  had  some  con- 
versation with  him  about  the  matter,  and  he 
wanted  her  to  go  to  the  house,  and  see  if 
they  could  not  have  a  settlement;  but  she 
told  him  she  would  rather  not  go  to  the 
houiie,  but  when  he  was  in  the  city  to  let 
her  know,  or  to  come  to  the  bouse  (her 
house),  "and  we  would  settle."  Two  or 
three  mouths  after  that  Mr.  Tiffany  went 
to  the  plaintifTs  house  on  Burrlngton  street, 
in  the  city  of  Providence,  and  had  a  conver- 
sation relating  to  a  settlement  of  said  ac- 
count With  regard  to  this  interview  the 
plaintiff  testifies:  "He  wanted  to  know  If  I 
would  take  a  mortgage  in  part  payment  for 
the  settlement  of  tbe  bill,  and  I  told  him  that 
I  did  not  think  I  could;  that  I  did  not  un- 
derstand the  business— I  knew  nothing  aboat 
it— and  the  mortgage  that  he  wished  me  to 
take  he  had  a  great  deal  of  trouble  with  him- 
self, and  it  was  something  that  I  did  not 
wish  to  take  on  my  hands.  I  wished  a  cash 
settlement  with  him.  He  demurred,  and  did 
not  want  to  pay  me  in  cash,  but  wanted  me 
to  take  a  mortgage  in  part  payment.  It  was 
a  small  mortgage— I  don't  know  what  the 
amount  was— on  a  cottage  in  Natlck  village." 
At  this  interview  a  bill  was  presented  to  Mr. 
Tiffany  for  the  amount  which  the  plaintiff 
claimed  to  be  due  to  her,  with  interest  there- 
on, to  which  bill  he  made  no  objection,  say- 
ing that  the  dates  were  correct  and  the 
amount  was  also  correct  but  that  the  inter- 
est was  more  than  it  should  be.  No  settle- 
ment was  effected,  however,  but  be  said  he 
would  come  in  again.  In  the  latter  part  of 
1887,  or  the  first  part  of  1898,  Mr.  Tiffany 
again  went  where  the  plaintiff  was  living, 
and  had  an  interview  with  her  regarding 
the  settlement  It  was  quite  similar  to  tbe 
one  last  referred  to.  He  did  not  want  to 
pay  the  full  amount  in  cash,  but  wanted 
her  to  take  a  mortgage  in  part  payment  He 
found  no  fault  with  any  part  of  the  plaintiff's 
claim  except  as  to  the  item  of  interest,  and 
expressly '  admitted  that  all  the  amounts, 
dates,  and  wages  were  correct  as  stated. 
His  only  objection  was  to  the  amount  of  in- 
terest and  to  paying  the  claim  in  full  in  cash. 
"He  said  he  would  see  me  again,  and  make 
It  all  right  and  we  would  come  to  a  settle- 
ment tbe  next  day  he  saw  me."  This  was 
the  last  time  that  the  plainttfT  saw  Mr. 
Tiffany  before  bis  death. 

During  the  time  that  Mr.  Tiffany  was 
withholding  the  plalntifF's  wages  under  the 
arrangement  above  referred  to,  she  had  sev- 
eral familiar  taliis  with  him  about  the  mat- 
ter, in  wMch  she  says;  "He  would  talk 
about  it  and  tell  me  how  much  better  it  was 
for  me  to  have  my  money  at  interest  But 
he  never  told  me  bow  he  had  invested  It 
He  said,  from  time  to  time,  how  I  was  sav- 
ing my  money,  and  bow  much  better  it  would 
be  for  me.  That  I  would  have  something  in 
my  old  age  to  take  care  of  me."    After  1893, 
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when  the  plaintiff  had  commenced  to  receive 
her  wages  again,  she  also  had  conTersations 
with  him,  and  he  said  he  was  sorry  that  afae 
was  not  Btlll  continuing  to  let  him  have  her 
wages;  and  save  up  more;  to  which  plain- 
tiff replied  that  she  had  use  for  her  money 
at  that  time.  Her  mother  had  died,  and  she 
had  a  good  many  expenses,  and  needed  the 
money  which  she  drew  and  used  up.  The 
total  amount  of  wages  earned  during  the 
period  covering  the  time  that  Mr.  Tiffany 
retained  them  from  the  plaintiff  was  about 
$880,  after  deducting  the  payments  made  to 
her  during  said  time.  The  plaintiff  testifies 
that  she  never  had  any  talk  with  Mr.  Tiffany 
as  to  what  he  was  doing  vrtth  the  money— 
that  Is,  as  to  the  way  he  Invested  It— but  that 
be  told  her  he  had  Invested  It,  and  It  was 
drawing  good  Interest.  In  reply  to  the  ques- 
tion by  defendant's  attorney,  in  cross-exam- 
ination, "And  you  never  asked  him  for  any 
of  the  Income  from  your  money?"  she  an- 
swered: "I  never  did.  He  woold  say  It 
would  be  all  right.  It  is  doing  nicely,'  when- 
ever we  talked  about  it  I  knew  he  had 
several  mortgages,  and  I  supposed  he  had 
Invested  my  money  in  that  way,  although  I 
did  not  know  It  Q.  He  always  assured  yon 
it  was  invested  in  good  securities?  A.  Yes, 
sir;  he  told  me  time  and  time  again  It  would 
be  all  right  and  It  was  all  right  with  me." 

At  the  first  hearing  in  this  division,  on  the 
defendant's  petition  for  a  new  trial,  the 
arguments  of  counsel  upon  both  sides  were 
confined  to  the  questions  raised  by  the  pleas 
of  the  statutes  of  limitation,  the  contention 
of  the  defendant  being  that  the  claim  In  suit 
was  barred  by  the  general  statute  of  limita- 
tions applicable  to  actions  of  assumpsit,  and 
also  that  the  action  was  not  commenced 
asainst  the  executor  within  the  special  pe- 
riod allowed  by  law  for  the  commencement 
of  actions  against  executors;  while  the  con- 
tention of  the  plaintiff,  on  the  contrary,  was 
that  the  claim  had  been  taken  out  of  the  gen- 
eral statute  of  limitations  by  a  new  promise 
on  the  part  of  defendant's  testator,  and  that 
the  action  against  the  executor  was  com- 
menced within  the  special  time  limited  there- 
for by  the  statute.  Upon  considering  the  tes- 
timony, a  summary  of  which  is  above  set 
forth,  the  court  suggested  to  counsel  that  It 
seemed  to  show  that  Henry  W.  Tiffany,  the 
defendant's  testator,  was  a  trustee  for  the 
plaintiff  in  the  care,  management  and  in- 
vestment of  her  wages;  and  that,  if  this 
were  so,  the  statute  of  limitations  as  to  him 
did  not  commence  to  run  until  a  breach  of 
the  trust  on  the  part  of  said  Tiffany  occurred, 
namely,  until  demand  was  made  upon  him' 
by  the  plaintiff  for  a  settlement  of  the  ac- 
oonnt  In  1896,  and  a  refusal  on  his  part  to 
comply  therewith.  In  pursuance  of  said  no- 
tice, and  upon  the  suggestion  of  the  court, 
the  case  has  since  been  reargued  by  counsel 
upon  the  point  thus  raised. 

Counsel  for  defendant  argues  that  the  testi- 
mony discloses  either  (a)  a  trust  relation,  or 


(b)  an  agreement  by  Tiffany  to  Invest  the 
plalntUTs  money;  and,  as  to  the  first  point, 
"if  the  relation  between  the  plaintiff  and 
Tiffany  was  that  of  trustee  and  cestui  que 
trust  the  present  action  cannot  be  main- 
tained, since  there  was  no  repudiation  of  the 
trusteeship  by  Tiffany  which  would  enable 
the  plaintiff  to  sue  her  trustee  at  law."  In 
support  of  this  contention  he  dtes  from  Perry 
on  Trusts  (8th  Ed.)  i  813,  as  follows:  "Un- 
less some  legal  debt  has  been  created  betwe^i 
the  parties,  or  some  engagement,  the  nonper- 
formance of  which  may  be  the  subject  of 
damages  at  law,  a  court  of  equity  is  the  only- 
tribunal  to  which  he  can  have  recourse  for 
redress.  An  action  at  law  for  money  had 
and  received  will  not  lie  against  a  trustee 
while  the  trust  is  still  open."  This  is  doubt- 
less good  law,  but  so  also  is  the  remainder 
of  the  text  of  the  last  proposition,  which 
Immediately  follows  and  forms  a  part  there- 
of, namriy,  "But  If  a  final  account  is  set- 
tled, and  a  balance  struck,  an  action  may 
be  maintained."  That  is  Just  the  case  here. 
A  balance  had  been  struck  and  agreed  upon 
between  the  plaintiff  and  Tiffany,  except  as 
to  the  item  of  Interest,  and  be  had  promised 
to  settle  with  her  on  that  basis,  provided  only 
that  she  would  accept  of  a  certain  mortgage 
or  of  certain  mortgages  held  by  him  In  part 
payment  of  the  amount  agreed  to  be  due  her. 
This  proposition  she  refused,  not  knowing 
about  the  value  of  the  mortgages,  and  wish- 
ing to  be  paid  in  money.  She  therefore  de- 
manded payment  In  full  in  money.  'We  think 
the  relationship  of  trustee  and  cestui  que 
trust  between  the  parties  was  terminated  as 
to  the  subject-matter  of  this  action  by  their 
own  arrangement  thus  made  for  a  settlement; 
and  that  nothing  remained  to  be  done  except 
for  Tiffany  to  pay  over  the  money  which 
he  acknowledged  to  be  due  and  ovring  to  her. 
She  had  made  her  demand,  and  Tiffany  had 
acquiesced  in  the  practical  correctness  there- 
of, and  the  trust  relations  between  them  were 
thus  ended.  That  such  was  the  result  of 
said  arrangement  seems  to  be  well  sustained 
by  the  following  language  used  by  Wight- 
man,  J.,  In  .delivering  the  opinion  of  the 
court  In  Topbtmx  v.  Morecraft  8  Bll.  &  Bl.  p. 
983:  "It  seems  to  me  impossible  to  main- 
tain that,  if  a  trustee  in  possession  of  trust 
money  enter  Into  an  account  with  his  cestui 
que  trust,  and  thereupon  expressly  state  ah 
account  and  acknowledge  that  he  has  a  fond 
in  hand  applicable  to  the  claim  made  on  him, 
he  does  not  thereupon  put  an  end  to  his  char- 
acter of  being  a  trustee  merely,  and  become 
liable  as  a  debtor  to  an  action  at  law  brought 
against  him  in  his  personal  capadty."  Roper 
V.  Holland,  8  Ad.  &  B.  99,  Allen  v.  Impett,  ' 
8  Taunt  263,  and  Bartlett  v.  Diamond,  14 
M.  ft  W.  M,  are  to  the  same  general  effect 
See,  also,  Ooster  ▼.  Murray,  B  Johns.  Oh.  522; 
Jadah  v.  Dyatt  8  Black.  824,  26  Am.  Dec. 
112.  In  Bnttrick  v.  King,  7  Mete.  20,  Shaw, 
O.  J.,  in  referring  to  an  action  at  law  to  re- 
cover certain  trust  estates  or  trust  property. 
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says:  "But  when  It  lemained  wholly  In 
money,  In  the  hands  of  the  defendant  as  ad- 
ministrator of  the  widow,  an  action  for 
money  had  and  received— which  is  in  the 
nature  of  a  bill  In  equity— when  nothing  re- 
mains to  be  done  but  the  payment  of  money, 
may  be  maintained."  In  the  case  at  bar  we 
must  infer  from  the  testimony  that  the  trust 
property  remained  wholly  in  money;  that  tills 
money  had  never  been  invested  by  Tiffany, 
either  in  the  name  of  the  plalntifC  or  in  his 
own  name  as  trustee  tor  her,  but  that  it  tiad 
been  mingled  with  his  own  funds,  and  In- 
vested, if  invested  at  all,  as  his  own  money. 
When  the  plalntlfC  made  demand  upon  him 
for  her  money,  therefore,  such  demand 
amounted  to  a  rerocatlon  of  the  trust,  and 
entitled  her  to  immediate  payment;  wliich, 
being  denied,  entitled  her  to  maintain  an  ac- 
tion at  law  for  the  recovery  of  the  amount 
agreed  upon,  as  aforesaid.  If  Tiffany  had 
in  fact  invested  her  money  In  a  mortgage  or 
in  other  securities,  either  in  her  name  or  in 
his  own  name  as  trustee  for  her,  as  he 
should  have  done,  and  had  offered  to  turn 
over  to  her  such  securities  Instead  of  paying 
her  the  money  when  she  demanded  the  same, 
of  course  she  would  have  lieen  obliged  to  ac- 
cept the  same,  as  this  would  liave  amounted 
to  a  fulfillment  of  the  trust  on  his  part  But 
he  did  not  and  evidently  could  not  do  so, 
for  the  reason  already  given,  and  hence  was 
clearly  in  default  in  his  trust  relations  with 
the  plaintifF.  We  can  see  no  reason,  there- 
fore, why  the  action  was  not  properly 
brought 

In  Johnson  v.  Johnson,  120  Mass.  465,  while 
it  was  held  to  be  well  settled  that  a  cestui 
que  trust  cannot  bring  an  action  at  law 
against  a  trustee  to  recover  for  money  had 
and  received  while  the  trust  ia  still  open, 
yet  the  court  said  that,  "when  the  trust  has 
been  closed  and  settled,  the  amount  due  the 
cestnl  que  trust  established  and  made  certain, 
and  nothing  remains  to  be  done  but  to  pay 
over  money,  such  an  actl<Hi  may  be  main- 
tained." 

The  case  of  Campbell  ▼.  Whoriskey,  170 
Mass.  63,  48  N.  Bk  1070,  is  very  similar  to  the 
case  at  bar.  There  the  plaintiff  went  Into  de- 
fendant's service  la  1868,  and  saved  money 
from  her  wages.  Having  confldence  in  the 
defendant,  and  knowing  him  to  be  a  man 
of  considerable  property,  she  placed  various 
sums  of  money  in  his  hands  from  time  to 
time,  of  which  be  kept  an  account  In  a  book. 
When  she  first  gave  him  money  he  asked 
her  to  let  him  hare  it  "sooner  than  to  bank 
it"  He  promised  to  give  her  bank  interest, 
and  to  keep  the  money  safe  for  her  until  she 
wanted  it  In  1890  she  datmanded  the  money 
from  him,  but  this  demand  was  refused, 
whereupon,  in  February,  1899,  die  brought 
suit  to  recover  the  same,  and  the  question 
raised  was  whethtt  her  claim  Was  barred  by 
the  statute  of  limitations.  The  court  held 
that '.the  defendant  was  not  liable  to  a  suit 
for  tiie  moneys  earned  and  turned  over  to 


the  defendant  until  the  arrangement  under 
which  he  was  retaining  and  using  It   '^aa 
terminated  by  the  plaintiff.    "His  promlBe," 
said  the  court,   "was  not  like  that  of    tlia 
maker  of  a  promissory  note  payable  oto  de- 
mand, but  was  an  undertaking  to  pay  tvltb- 
in  a  reasonable  time  after  a  demand.     Her 
cause  of  action  in  the  sense  of  a  present  right 
to  maintain  a  suit  did  not  accrue  until  sbe 
had  demanded  the  money."    The  court  fur- 
ther  said:    "The   plalntlfCs  deposit  of    lier 
money  was  not  an  ordinary  loan.     Wliile 
it  was  undoubtedly  contemplated  that   tlie 
defendant  might  use  the  money  as  his  own, 
and  that  the  relation  of  debtor  and  creditor 
should  grow  out  of  the  transaction,  an  ele- 
ment of  trust  entered  In,  indicating  an  Inten- 
tion that  the  defendant  should  hold  it  for  an 
indefinite  time  in  the  future,  as  much  for  tbe 
safety  and  convenience  of  the  plalntifl  as  tor 
the  i)ecuniary  benefit  of  either  of  >  them.   Tlieir 
conversation  shows  that  In  some  respects 
he  was  to  stand  in  the  place  of  a  savings 
bank  In  receiving  and  keeping  the  money. 
A  depositor  in  a  savings  bank  need  not  call 
for  his  money  within  eix  years."    The  court 
held  that  the  plaintiff  was  entitled  to  recover. 
The  trust  relationship  in  the  case  at  bar  Is 
stronger  than  the  one  which  appeared  in  that 
case,  because  here  the  defendant's  testator 
was  not  simply  to  keep  the  money,  or  "bank 
it  and  pay  interest  on  it,"  as  was  the  agree- 
ment In  that  case,  but  he  agreed  to  safely 
invest  it  for  the  plaintiff,  which  he  failed 
to  do.    In  addition  to  the  cases  above  dted, 
see  Davis  v.  Ooburn,  128  Mass.  377;   GoodeU 
V.  Bank,  63  Vt  303,  21  Aa  966,  26  Am.  St 
Eep.  766;    White  v.  Sheldon,  4  Nev.  280: 
Baker  v.  Joseph,  16  OaL  178;   Tmst  Co.  y. 
Manchester,  16  R.  L  306,  U  Atl.  76;  Black- 
mar  V.  McLaughlin,  21  R.  I.  487.  44  Atl.  804; 
Waifs  Act  and  Def.  toL  7,  p.  288,  {  11. 

As  what  we  have  above  said  practically 
covers  both  points  (a)  and  (b)  of  the  defend- 
ant's argument,  there  Is  no  occasion  for  a 
particular  discussion  of  the  latter  point 

As  to  the  point  made  by  defendant  that 
tite  action  was  not  commenced  against  the 
ezecut<»r  within  the  time  limited  for  the 
bringing  of  such  action,  it  is  sufficient  to  re- 
ply that  the  special  finding  of  the  Jury  upon 
that  point  in  favor  of  tbe  plalntifl  is  sustained 
by  the  evidence. 

The  petition  for  new  trial  la  denied,  and 
the  case  remanded  tat  Judgment  on  the  ver- 
dict 


(4  Pen.  aeo) 
WILMAN  V.  PEOPLE'S  ET.  CO. 
(Superior  Court  of  Delawaie.    New  Castle. 
Feb.  17,  1903.) 

STREET    RAILROADS— COLLISION   WITH   VKHI- 
CLBS— INJURIES— CARE  REQUIRKD-CONTRIB- 
UTORY  NBOLiaBNCB— DAMAaSS. 
1.  The  rights   of   a   street   railway   and   the 
public  to  Ase  the  streets  of  a  city  must  be  ex- 
ercised in  a  reasonable  and  careful  manner,  so 
as  not  unreasonably  to  abridge  or  interfere  with 
the  right*  of  the  others 
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2.  A  street  car  company,  in  opn^tlng  itg  can 
in  a  Rtreet.  must  more  them  at  a  reasonable 
rate  of  speed,  and  reduce  the  speed  or  stop, 
il  need  be,  when  danger  Is  imminent. 

3.  Persons  using  the  streets  of  a  city  on 
which  street  cars  are  operated  are  required  to 
use  reasonable  care  to  avoid  collision  by  Btop- 
}iin£,  and,  if  need  be,  turning  out  abd  keep- 
ing off  the  tracks  in  the  presence  of  danger. 

4.  A  person  attempting  to  cross  a  street  rail- 
way track  is  boand  to  look  for  approachiiu; 
c«ra  in  time,  if  possible,'  to  avoid  collision,  and, 
if  he  does  not  look  and  does  not  see  an  approach- 
ing car  until  it  is  too  late  to  avoid  a  collision, 
he  is  guilty  of  negligence. 

5.  liiongh  the  right  of  a  street  railway  within 
its  lines  to  use  the  street  is  superior  to  that  of 
other  users  of  the  street,  the  public,  in  the  ex- 
ercise of  due  care,  are  entitled  to  cross  the 
tracks  as  well  witnin  the  blocks  as  at  street 
crossings,  in  which  case  both  the  traveler  and 
the  railway  company  are  required  to  nse  care, 
commensurate  with  the  danger,  to  prevent  a  col- 
lision. 

6.  A  person  injured  by  reason  of  a  collision 
with  a  street  railway  car  is  entitled  to  recover 
for  pain  and  suffering,  loss  of  power  to  labor, 
in  ae  past  and  in  the  future,  resulting  from 
the  injuries,  loss  of  time  and  necessary  expense 
in  procuring  labor  which  but  for  his  injuries 
he  would  have  performed  himself,  and  expenses 
for  medicine  and  medical  attendance. 

Action  by  .Tacob  Wllman  against  the  Peo- 
ple's Railway  Company  for  damages  for  per- 
sonal Injtirles,  also  for  injuries  to  horse  and 
wagon  and  loss  of  milk,  occasioned  by  a  col- 
lision of  a  car  of  the  defendant  company;  with 
the  mlllt  wagon  of  the  plaintiff  on  East  Sec- 
ond street,  in  the  city  of  Wilmington.  Ver- 
dict (or  defendant 

Argned  before  LORH,  0.  J.,  and  SPETJ- 
ANCB  and  BOYCB,  JJ. 

Levin  I.  Handy,  for  plaintiff.  WIlliBm  S. 
HlUes,  for  defendant. 

BOTCBV  J.  (charging  Jury).  This  action  Is 
brought  for  the  recovery  of  damages  for  In- 
juries to  the  i>erson  and  property  of  the  plain- 
tiff, alleged  to  have  been  sustained  by  him 
by  reason  of  the  negligence  of  the  defendant 
-company.  The  Issue  presented  Is  essentially 
one  of  fact,  to  be  determined  by  you  from 
the  evidence  as  disclosed  by  the  witnesses. 

In  a  case  like  this,  the  right  of  action  by 
the  plaintiff  rests  upon  the  negligence,  If  any, 
-nf  the  defendant.  It  Is,  therefore.  Incumbent 
upon  the  plaintiff  to  establish,  by  a  prepon- 
■derance  of  the  evidence,  that  the  Injuries 
complained  of  resulted  from  the  negligence  of 
the  defendant  company.  Negligence  is  never 
presumed;  It  mnst  be  proved. 

This  case  Is  similar  In  many  respects  to  the 
case  of  Snyder  against  the  defendant  compa- 
ny, which  was  recently  tried  In  this  court  (53 
Atl.  483).  Adopting  the  language  of  the  coult 
in  that  case,  so  far  as  It  is  applicable  to  the 
facts  In  this,  we  say  to  yon  that  Second 
street.  In  this  d^.  Is  a  public  highway.  The 
defendant  company  uses  and  has  the  right 
to  use  that  street  for  the  purposes  of  its  rall- 
y>ij  thereon,  -  and  the  public  have  the  right 
to  use  that  and  the  intersecting  streets  for 
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the  ordinary  purposes  of  a  public  street  The 
railway  company  and  the  public  are  required 
by  law  to  use  due  and  proper  care  In  the 
exercise  of  Qieir  respective  rights.  The  right 
of  each  must  l>e  ezerdaed  with  due  regard 
to  the  right  of  the  other,  and  fhe  right  of 
each  must  l>e  exercised  In  a  reasonable  and 
careful  manner,  so  as  not  unreasonably  to 
abridge  or  Interfere  with  the  rights  of  the 
other.  Price  v.  Charles  Warner  Co.,  1  Pen- 
newlll,  462,  42  A.tl.  698.  And  It  Is  the  duty 
of  the  company  to  provide  competent  and 
careful  motormen  and  servants,  to  see  that 
they  use  reasonable  care  in  operating  the 
cars,  that  the  cars  move  at  a  reasonable  rate 
of  iq>eed,  and  that  they  slow  op  or  stop,  if 
need  be,  where  danger  Is  Imminent  There 
is  a  like  duty  of  exercising  reasonable  care, 
on  the  part  of  people  who  may  otherwise 
nse  such  highway,  to  stop,' and.  If  need  be, 
to  turn  out  and  keep  oat  of  the  tracks  of 
the  cars  in  the  presence  of  danger.  Brown 
v.  RaUway  C!o.,  1  PennewlU,  S32,  40  AtL 
836. 

We  wOI  not  attempt  to  specify  the  pre- 
cise acts  of  precaution  which  are  necessary 
to  be  done  or  omitted  by  one  in  the  manage-  ' 
ment  of  an  electric  car,  oe  by  one  In  the 
management  of  a  wagon  approaching  the 
railway  track  or  attempting  to  cross  the 
same.  Such  acts  must  depend  upon  the  cir- 
cumstances of  eadi  case,  and  the  d^ree  of 
care  required  dlfloa  In  different  cases.  Tbe 
general  role  Is  that  the  person  In  the  man- 
agemoit  of  the-  car,  and  the  person  In  the 
management  of  the  wagon,  are  bound  to  the 
reasonable  nse  of  their  sight  and  hearing  for 
the  prevention  of  accident,  and  to  the  exer- 
cise of  such  reasonable  caution  as  an  ordi- 
narily careful  and  prudent  person  would  use 
under  like  circumstances.  What  Is  due  and 
proper  care  depends  upon  the  facta  in  each 
case.  A  person  approaching  a  railway  track 
or  attempting  to  crosB  It  whether  at  a  street 
crossing  or  at  any  other  point  along  the 
street  upon  which  It  Is  laid,  is  bound  to  avail 
himself  of  his  knowledge  of  the  fact  that  the 
track  Is  laid  In  the  street  and  act  accord- 
ingly. If  he  approaches  the  track,  or  at- 
tempts to  cross  It  he  is  bound  to  look  for 
approaching  cars  In  time,  If  possible,  to  avoid 
collision  with  them;  and  if  he  does  not  Jook, 
and  for  this  reason  does  not  see  an  approach- 
ing car  until  It  Is  too  late  to  avoid  a  collision, 
be  is  guilty  of  negllgenc&  Price  v.  C^ias. 
Warner  Co.,  supra. 

It  has  been  held  by  this  court  that  the 
right  of  a  street  railway  company,  within  its 
lines.  Is  superior  to  that  of  other  users  of 
the  street  and  must  not  be  imbecessarily  In- 
terfered with  or  obstFucted.  Maxwell  v.  Rail- 
way Co.,  1  Marv.  198i  40  Atl.  945,  and  Brown 
T.  Railway  (So.,  1  PennewlU,  835,  40  Atl.  9SB. 
Bat  as  was  said  In  Price  v.  Wambr,  supra, 
■^e  btoad  assertion  of  the  superior  rig^t 
of  a  railway  company  may  be  subject  to 
abuse,  and  should  not  be  understood  as  ex- 
empting It  In  any  cas^'from  the  exercise  of 
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dne  and  proper  care."  The  public,  using  due 
care,  have  the  right,  In  yeblcles  or  on  foot, 
to  cross  railway  tracks,  as  well  within  the 
blocks  as  at  street  crossings.  The  company 
and  the  traveler  are  required  to  use  snch  rea- 
sonable care  as  the  circumstances  of  the  case 
demand,  an  Increase  of  care  on  the  part  of 
both  being  required  where  there  is  an  In- 
crease of  danger. 

Eren  though  the  defendant  company  may 
have-  been  negligent  upon  Its  part,  yet  if  the 
negligence  of  the  plalntlfT  contributed  or  en- 
tered into  the  accident,  at  the  time  of  the 
injuries  complained  of,  your  verdict  should 
be  for  the  deCendant,  as  the  plalntlfl  in  that 
case  would  be  guilty  of  contributory  negli- 
gence. Where  there  is  contributory  negli- 
gence, the  law  will  not  attempt  to  measure  the 
proportion  of  blame  or  negligence  to  be  at- 
tributed to  each  party.  If  the  injuries  to  the 
person  and  property  of  the  plaintltC  were  oc- 
casioned by  the  negligence  of  the  defendant 
.comiuiny,  w  of  its  servants  or  agents,  or  any 
of  them,  and  without  the  fault  and  negli- 
gence of  the  plalntlfl,  then  your  verdict 
should  be  for  the  plaintiff.  If  your  verdict 
should  be  for  the  plaintiff,  it  should  be  for 
such  sum  as  will  reasonably  compensate  hbn 
for  the  Injuries  to  his  property  and  his  per- 
son. For  this  purpose,  you  should  take  into 
consideration  the  plaintiff's  pain  and  suffer- 
ing, and  his  loss  of  power  to  perform  lab<»:, 
in  the  past  and  In  the  future,  which  may  be 
found  by  you  to  be  the  result  of  the  Injuries 
sustained  by  him;  also  his  loss  of  time  ani 
necessary  expenses  In  procuring  labor  which 
but  for  such  Injuries  he  would  himself  have 
performed;  also  his  expenses  for  medicine 
and  medical  attendance  received  by  reason  ot 
such  injuries,  and,  If  such  injuries  are  of  a 
permanent  character,  you  should  consider 
that  fact  In  determining  the  amount  at  dam- 
ages. 

Verdict  for  defendant 


(4  Pen.  SK) 

BARKER  V.  DAVID. 

(Superior  Court  .of  Delaware.    New  Castle. 
June  2S,  1903.) 

JUSTICES  OP  THE  PEACE— APPEALS— TRAN- 
SCRIPT—CBRTIFIC  ATE. 
1.  Under  Rev.  Code,  p.  737,  §  34,  requiring  a 
justice  CD  an  appeal  to  send  up  a  true  trau- 
script  of  all  the  docket  entries  in  the  case  before 
him,  a  certificate  that  the  transcript  was  a  tme 
copy  of  a  judgment  against  B.  and  in  favor  of 
D.  as  it  stands  on  the  justice's  docket  was  in- 
sufflcient. 

Appeal  from  Orphans'  Court,  New  Castle 
County. 

Action  between  Oeorge  O.  Barker,  as  treas- 
urer of  the  National  Dredging  Company,  and 
James  L.  David,  as  administrator  of  the  es- 
tate of  Benjamin  David,  deceased.  From  a 
Justice's  Judgment  in  favor  of  the  latter,  the 
former  appeals.    Dismissed. 

Argued  before  LORE;  O.  J.,  and  ORUBB 
and  PSNNBWILL,  3J. 


Anthony  .EUgglns,  for  appellant  Walter  L>. 
Willis,  for  respondent 

The  certificate  of  the  Justice  was  as  fol- 
lows: "I  hereby  certify  that  the  foregoing 
Is  a  true  copy  of  a  Judgment  against  0«oige 
O.  Barker,  treasurer  for  National  Dredging 
Co.,  and  in  favor  of  James  L.  David,  admin- 
istrator of  Benjamin  David,  deceased,  as  It 
stands  on  my  docket." 

Mr.  Willis,  for  respondent  moved  to  dis- 
miss the  appeal  on  the  ground  that  the  above 
certificate  was  defective,  in  that  It  did  not 
comply  with  the  requirements  of  the  statute 
(section  34,  Rev.  Code,  p.  737)  requiring  the 
Justice  to  send  up  a  true  transcript  of  all  tbe 
docket  entries  in  any  case  before  him.  Trim- 
ble, Sides  &  Co.  T.  Dugan,  2  FennewlU,  524. 
47  Aa  1008. 

Mr.  HIgglns,  for  appellant  contended  that 
tbe  decision  In  the  case  ot  Trimble,  Sides  & 
Co.  V.  Dugan  did  not  apply  to  the  present 
case,  and  that  when  the  Justice  certifies  that 
the  transcript  contains  a  true  copy  of  a  Judg- 
ment "as  it  stands  on  my  docket"  it  Is  tbe 
equivalent  of  saying  "all  the  docket  entries," 
as  required  by  the  statute. 

'  LORE,  a  J.  The  statute.  In  order  to  bring 
the  case  before  us  as  an  appellate  court  re- 
quires that  the  Justice  shall  file  a  duly  certi- 
fied copy  of  all  the  docket  entries,  and  that 
must  affirmatively  appear  in  (xder  for  this 
court  to  assume  Jurisdiction. 
Let  the  appeal  be  dlamlBsed. 


(i  Pen.  8S6> 


GRAVES  V.  8PRT. 


(Superior   Cohrt   of   Delaware.     New    Castle. 
June  23,  1903.) 

JUSTICES  OF  THE  PBACB-JUDaMENTS-SXBCU- 
TIONS— RETURN  NULLA  BONA— TIME. 
1.  Under  Rev.  Code,  p.  747,  |  14,  providing 
that  an  execution  issued  by  a  justice  Miall  bear 
date  of  the  day  It  is  issued,  and  shall  be  made 
returnable  on  a  day  certain  not  more  than  six 
nor  less  than  three  months  thereafter,  and  that 
a  return  of  "No  goods"  may  be  made  after 
two  days  from  date,  an  execution  i8su<>d  on  the 
21st  of  a  certain  month  and  returned  "No 
goods"  on  the  23d  of  the  same  month  was  In- 
valid. 

Action  by  William  E.  Graves  against  Anna 
M.  Spry.  On  rule  to  show  cause  why  a 
Judgment  should  not  be  stricken  from  the 
record.    Rule  made  absolute. 

A  Judgment  was  obtained  by  the  plaintiff 
against  tbe  defendant  before  William  R. 
Reynolds,  a  Justice  of  the  peace  In  and  for 
New  Castle  county,  and  scire  facias  was  is- 
sued on  said  Judgment 

Argued  before  LORE,  C  J.,  and  GBUBB 
and  PENNBWILL,  JJ. 

James  W.  Lattomus,  for  plaintiff. .  Benja- 
min Nields,  for  defendant 

Mr.  Nields,  for  defendant:  The  statute 
(section  14,  p.  747,  Rev.  Code)  provides  that 
a  return  of  no  goods  may  be  made  after  two 
days  from  the  date  of  the  execution.     The 
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execution  in  this  case  wai  lamed  on  the  21st, 
and  a  return  of  no  goods  was  made  on  tbe 
23d  of  the  same  montb,  as  shown  by  the 
record. 

LOBE.  C.  J.  The  record  discloses  that 
two  days  bad  not  elapsed  after  the  date  of 
the  execution  before  the  return  was  made, 
as  required  by  the  statute.  On  that  ground 
we  Older  the  rule  made  absolutsw 


<4  Pen.  ai) 

UORRISON  T.  TAYLOB, 

<Snperlor  Court  of  Delaware.    New  Castle. 

Feb..  14,  1903.) 

KXKJDTION— LEVARI  FACIAS-LOSS  OP  WRIT- 
SUBSTITUTION— RETURN. 
L  Where  the  purchaser  of  land  under  a  sale 
en  a  writ  of  levari  faciaa  shows  that  the  writ 
has  been  lost,  and  that  deed  has  been  delivered 
to  him  on  payment  for  the  land,  a  substituted 
writ  may  be  issued  and  returned  by  the  sheriff, 
diowing  the  sale. 

Petition  by  WUliam  S.  Hllles  for  the  sub- 
stitution of  a  duplicate  writ  of  levari  facias 
issued  on  a  judgment  foreclosing  a  mortgage 
In  lieu  of  a  lost  one,  and  to  require  a  return 
showing  sale  of  the  land  to  him.    Granted. 

Argued  before  LORE,  0.  J.,  and  BOTCE.  J. 

WUUam  S.  HlUes,  for  petitioner. 

LORB,  O.  J.  Tbe  petition  of  William  S. 
Hllles  respectfully  represents:  "That  the 
above-stated  judgment  was  duly  recovered 
in  this  honorable  court,  being  No.  151,  Sep- 
tember term,  A.  D.  1901.  That  thereafter  a 
writ  of  levari  facias,  being  No.  12  to  the  No- 
vember term,  1901,  of  said  court,  was  Issued, 
directed  to  Samuel  A.  McDaniel,  then  sheriff 
of  New  Castle  county.  That  In  obedience  to 
the  command  of  the  Said  writ  of  levari  facias 
contained,  the  said  sheriflT  did  give  due  and 
public  notice,  and  expose  the  lands  and  prem- 
ises In  the  said  writ  mentioned  at  public 
sale,  and  sold  the  same  on  the  23d  day  of  Oc- 
tober, A.  D.  1901,  to  yom:  petitioner,  for  the 
sum  of  two  hundred  dollars.  That  your  pe- 
titioner duly  paid  to  the  said  Samuel  A.  Mc- 
Danlel,  then  sheriff,  the  said  sum  of  two  hun- 
dred dollars.  That  thereafter  the  said  Sam- 
uel A.  McDanlel,  sheriff,  as  aforesaid,  by  deed 
poll  bearing  date  the  15th  day  of  May,  A.  D. 
1902,  conveyed  the  said  lands  and  premises  to 
your  petitioner  in  fee  simple,  as  by  the  said 
deed  poll  recorded  in  the  office  for  the  record- 
ing of  deeds,  etc..  In  and  for  New  Castle 
county.  In  Deed  Record  A,  volume  19,  page 
S06,  etc.,  appears.  That  the  said  writ  of 
levari  facias,  being  No.  12  to  the  November 
term,  1901,  has  been  in  some  way  lost,  and 
that  thd  same  has  never  been  returned  by  the 
Bald  Samuel  A.  McDanlel  to  this  honorable 
conrt  Your  petitioner  therefore  prays  that 
the  prothonotary  of  this  court  may  be  direct- 
ed to  prepare  a  duplicate  or  substitute"  writ 
to  take  the  place  of  the  said  writ  so  lost  as 
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aforesaid,  and  that  the  said  Samuel  A.  Mc- 
Danlel, late  sheriff,  may  be  authorized  to 
make  return  thereon  of  the  said  sale  to  your 
petitioner  as  aforesaid;  said  return  to  be 
made  as  to  the  November  term,  1901,  of  this 
honorable  court;  and  that  your  petitioner 
may  have  such  other  or  fturther  relief  as  the 
nature  of  the  case  may  require.  Wm.  S. 
HiUes." 

In  support  of  the  above  petition  Mr.  Hllles 
cited  White  v.  Lovejoy,  8  Johns.  448;  Her- 
man on  the  Law  of  Executions,  }  87.  And 
now,  to  wit,  this  14th  day  of  February;  A.  D. 
1908,  the  foregoing  petition  having  been  read, 
and  It  appearing  to  the  court  that  the  said 
writ  of  levari  facias  in  the  said  petition  men- 
tioned, being  No.  12  to  the  November  term, 
1901,  was  duly  issued  and  delivered  to  Sam- 
nel  A.  McDanlel,  then  sheriff;  and  It  further 
appearing  that  the  said  Samuel  A.  McDanlel, 
in  piursuance  of  the  directions  of  the  said 
writ,  sold  the  lands  and  premises  therein 
mentioned  unto  William  S.  Hllles,  and  that 
the  said  William  S.  HiUes  has  paid  therefor; 
and  It  further  appearing  that  the  said  Sam- 
uel A.  McDanlel,  then  sheriff,  has  executed 
and  delivered  unto  the  said  William  S.  HlUes 
a  deed  of  said  lands  and  premises;  and  it 
furdier  appearing  that  the  said  writ  of  levari 
facias  has  been,  lost: 

It  Is  thereupon  ordered  by  the  court  that 
the  prothonotary  of  this  court  do  issue  a  sub- 
stitute writ  In  lieu  of  and  to  take  the  place 
of  the  one  so  lost  as  aforesaid;  and  It  is  fur- 
ther ordered  that  the  said  Samuel  A.  McDan- 
lel, late  sheriff,  be  permitted  to  make  returu 
thereon  of  the  said  sale  as  to  the  November 
term,  1901,  of  this  court. 


MANN  V.  PBBB. 


(«  P«n.  279) 


(Superior  Court  of  Delaware.    New  Castle. 
March  4, 1903.) 

FOREIGN  ATTACHMENT— CORPORATE  STOCK- 
CERTIFICATE  OF  CORPORATE  OFFICES— AN- 
SWER OF  CORPORATION  AS  GARNISHEE. 

1.  Where,  in  foreign  attachment,  the  sheriff 
returned  that  he  laid  the  writ  in  the  hands  6f 
R.,  president  of  a  coi^oration,  and  summoned 
the  latter  as  garnishee,  aud  left  with. such  pres- 
ident a  certified  copy  of  the  process,  and  attach- 
ed 400  shares  of  the  corporation's  stock  held  and 
owned  by  defendant,  and  received  from  the 
president  a  certificate  attached  to  the  return, 
which  recited  that  defendant,  as  appeared  from 
the  books  of  the  corporation,  on  the  day  of  the 
levy  held  and  owned  400  shares  of  the  capital 
stock  of  the  company,  represented  by  certificate 
No.  .56,  such  return  and  certificate  constituted 
a  sufficient  attachment  of  the  stock  without 
the  answer  of  the  corporation  as  garnishee. 

Action  by  Frank  Mann  against  John  A. 
Peer.  A  foreign  attachment  was  Issued,  to 
which  nulla  bona  was  pleaded. 

The  sheriff's  return  upon  the  writ  of  for- 
eign attachment  was  as  follows:  "On  the 
twentieth-  day  of  November,  A.  D.  ,1902,  laid 
the  within  writ  in -the  hands  of  Biirke  L. 
Rossberg,  President  of  tiie  American  Artifl- 
.dal  Leg  Company,  and  sommoned  tt  as  gait- 
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nlshee,  aod  gamishee  fee  paid;  and  at  the 
same  time  left  wltb  the  said  Bnrke  L.  Rosa- 
b^rg,  as  president  of  ttie  said  the  American 
Artiflclal  JjBg  Company,  a  certified  copy  of 
tbe  said  process,  and  attached  400  sbares  of 
the  capital  stock  of  the  said  the  American 
Artificial  Leg  Company,  held  and  owned  by 
the  said  defendant,  and  then  received  from 
the  said  Bnrke  L.  Rossberg,  president  as 
aforesaid,  a  certificate  of  the  number  of 
shares  held  and  owned  by  the  said  debtor. 
In  the  said  company  attached,  which  certifi- 
cate fii  herewith  returned.  So  answers  Sam- 
uel A.  McDanlel,  SherifT."  The  certificate 
attached  to  the  writ  set  forth  "that  John  A. 
Peer,  the  above-named  defendant,  as  appears 
by  the  books  of  the  American  Artificial  Leg 
Company,  on  November  the  twentieth,  A.  D. 
one  thousand  nine  hundred  and  two,  held 
and  ovraed  four  hundred  (400)  shares  of  the 
capital  stock  of  the  said  company.  The  cer- 
tificate representing  the  said  four  hundred 
(400)  shares  being  certificate  No.  56." 

Query:  Must  the  carporatlon  in  whose 
hands  the  attachment  was  laid  answer  as' 
garnishee,  or  is  the  signing  of  a  certificate 
and  the  return  of  the  same  by  the  sheriff  a 
full  compliance  with  the  statute,  and  Is  It  an 
efFectual  attachment? 

Argued  before  LORE,  C,  J.,  and  SPRC- 
ANCE  and  BOYCS;  JJ. 

Victor  B.  WooUey,  for  plaintiff.  3.  Har- 
vey Whiteman,  for  garnishee. 

PBR  OURIASf.  The  statute  contemplates 
the  attachment  of  shares  of  stock,  and  It  Is 
compiled  with  when  a  certificate  Is  obtained 
from  the  proper  officer  of  tbe  corporation. 
The  garnishee  has  answered  when  it  gives- 
the  certificate  provided  for  by  the  law,  and 
this,  we  understand,  is  all  tbe  plaintiff  wants. 

Mr.  Whiteman:  We  ask  leave  to  with- 
draw tbe  plea  of  nulla  bona. 

LORE,  <X  J.  Yon  have  leave  to  with- 
draw It. 

(4Pan.iM) 

STATE  T.  lANNTJCCL 

(Court  of  General  Sessions  of  Delaware.    New 

Oastie.    Feb.  5,  1903.) 

CARRTINO    CONCKAL.BD    WEAPONS— WEAPONS 
PROHIBITBD-PURPOSB-BURDEN  OF  PROOF. 

1.  A  razor  is  a  deadly  weapon  within  Laws 
1881,  vol.  16,  p.  716,  c.  648,  providing  for  the 

Ikunishment  of  persons  carrying  concealed  dead- 
y  weapons. 

2.  On  an  indictment  tor  unlawfully  carrying 
concealed  a  deadly  weapon,  nnder  Ilaws  1881, 
voL  16,  p.  716,  c.  548,  providing  for  the  punish- 
ment of  persons  carrying  concealed  deadly 
weapons,  the  harden  is  on  the  prisoner  to  show 
that  his  purpose  in  carrying  the  weapon  was 
lawful,  and  the  state  need  not  prove  that  tbe 
purpose  was  unlawful. 

Nicholas  lannuccl  was  indicted  for  car- 
rying concealed  a  deadly  weapon.  Verdict, 
"Guilty." 

Tbe  defendant  was  indicted  at  this  term 
for  oarrylng  concealed  a  deadly  weapon.    At 


the  trial  tbe  state  proved  that  on  the  1st  day 
of  January,  1903,  the  defendant  was  found 
by  a  police  officer  with  a  deadly  weapon,  to 
wit,  a  razor,  concealed  upon  his  person.  Tlie 
defendant  testified  that,  although  he  had  tbe 
razor  concealed  upon  his  person,  he  was  not 
carrying  It  for  an  unlawful  purpose;  that 
be  was  sharpening  it,  and  getting  ready  to 
shave  himself  with  tbe  ranx',  when  notified 
that  his  brother  was  In  a  fight  three  or  foor 
squares  away  from  defendant's  home;  that 
be  ran  down  to  the  scene  of  the  supposed 
fight  with  the  razor  in  his  hand,  but  Just  be- 
fore getting  there  put  it  up  Us  sleeve^  where 
it  was  found  by  tbe  police  officer  who  ar- 
rested him. 

Argued  before  PENNBWILIi  and  BOTCE. 
JJ. 

Herbert  H.  Ward,  Atty.  Gen.,  for  the 
State.    John  F.  Lynn,  for  defendant 

PENNEWILL,  J.  (charging  the  jury). 
Nicholas  lannuccl,  tbe  prisoner  at  the  bar,  is 
charged  in  this  indictment  with,  on  tbe  1st 
day  of  January,  1903,  having  unlawfully  car- 
ried a  concealed  deadly  weapon  upon  and 
about  bis  person,  other  than  an  ordinary 
pocketknlfe,  viz.,  a  razor.  The  Indictment  Is 
based  upon  the  following  statute  of  this 
state,  being  chapter  548,  p.  716,  y<A.  16,  Laws 
Del.,  entitled  "An  act  providing  for  the  pun- 
ishment of  persons  carrying  concealed  deadly 
weapons,"  which  provides  "that  if  any  per- 
son shall  carry  concealed  a  deadly  weapon 
upon  or  about  his  person  other  than  an  ordi- 
nary pocket  knife,  or  shall  knowingly  sell  a 
deadly  weapon  to  a  minor  other  than  an 
ordinary  pocket  knife,"  he  shall,  upon  con- 
viction, be  punished  as  tbe  statute  prescribes; 
"provided,  that  the  provisions  of  tlUs  section 
shall  not  apply  to  the  carrying  of  the  usual 
weapons  by  policemen  and  other  peace  offi- 
cers." There. is  no  contention,  as  we  under- 
stand, that  tills  defendant  was  a  policeman 
or  other  peace  officer,  and  therefore  the  case 
does  not  fall  within  the  exception  or  proviso 
of  the  statute.  It  has  been  repeatedly  de- 
cided in  this  court  that  a  razor  is  a  deadly 
weapon  within  tbe  meaning  and  contempla- 
tion of  tills  act.  Quoting  tbe  language  em- 
ployed by  this  court  in  the  case  of  State  v. 
Costen,  1  Pennewlll,  19,  30  Atl.  456— a  case 
similar  to  this  in  many  respects;  *^bis  court 
has  held  that,  where  a  Jury  is  satlsfled,  be- 
yond a  reasonable  doubt,  from  the  facts  be- 
fore them,  that  the  accused  has  upon  or 
about  his  person  a  deadly  weapon  other  than 
an  ordinary  pocketknlfe,  put  there  by  blm 
out  of  view,  he  Is  prima  fade  guilty  under 
tbe  law  of  carrying  concealed  a  dead^  weap- 
on upon  or  about  his  person.  But  we  have 
also  held  and  instructed  Juries  that,  although 
the  accused  is  to  be  presumed  guilty  from 
the  mere  fact  of  having  upon  his  person  a 
deadly  weapon  out  of  sight,  yet  that  he  may 
nevertheless  show  to  the  Jury  that  he  had 
put  that  weapon  there  and  carried  it  there 
for  a  lawful  purpose.    So  that,  although  yon 
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may  find  that  he  bad  a  deadly  weapon  upon 
bis  person  out  of  sight,  you  should  not  find 
him  guilty  if  he  has  satisfied  you.  by  the  evi- 
dence that  he  had  It  there  for  a  Itrwfnl  pur- 
pose. If  you  are  satisfied,  however,  that  he 
had  it  there  out  of  sight  upon  his  person,  and 
the  accused  has  not  shown  to  your  satisfac- 
tion that  it  was  so  carried  for  a  lawful  pur- 
pose, your  verdict  should  be  'Guilty,'  because, 
as  already  said,  in  the  absence  of  snch  proof 
lie  is  presumed  in  law  to  be  guilty,  no  mat- 
ter what  may  have  been  liis  real  intent" 

We  think  it  is  propei  for  us  to  say  to  yon 
that  by  the  use  of  the  words  "lawful  pur- 
pose In  the  case  above  referred  to  the  court 
meant  a  lawful  purpose  that  was  specific, 
and.  In  a  sense,  temporary.  For  example,  if 
a  peraon  should  buy  a  deadly  weapon  at  a 
store,  and  put  it  in  Us  pocket  for  the  pur- 
pose of  taking  it  home;  or  if  a  person  should 
find  a  deadly  weapon,  and  place  It  in  his 
pocket  for  the  pturpoae  of  keeping  it  only  till 
be  conld  restore  it  to  the  owner,  or  make 
some  other  proper  disposition  of  it— such  per- 
son would  not  be  carrying  a  deadly  weapon 
concealed  within  the  meaning  of  said  act. 
And,  to  further  illustrate,  If  a  person  takes 
snch  weapon  from  a  drunken  man,  or  a  man 
laboring  under  great  excitement,  and  In  a 
dangerous  condition,  and  places  it  In  his 
podtet  for  the  purpose  of  keeping  it  till  the 
person  from  whom  it  is  taken  is  in  a  fit  con- 
dition to  receive  It;  or  if  such  weapon  is 
placed  In  the  pocket  of  another  accidentally, 
without  bis  knowledge,  and  he  is  unconscious 
of  carrying  it  concealed  upon  bis  person— 
in  none  of  these  cases  would  he  be  guilty 
under  said  act  Many  other  UlnstrationB 
might  be  used,  but  those  we  have  given  are 
sufficient  to  indicate  to  your  minds  what  is 
meant  1^  the  words  "lawful  purpose."  If 
yon  are  satisfied  from  the  evidence,  beyond  a 
reasonable  doubt  that  the  accused  was,  at 
the  13me  of  liis  arrest  carrying  concealed  a 
deadly  weapon  upon  or  about  his  person, 
other  than  an  ordinary  pocketknlfe,  and  he 
baa  not  shown  to  your  satisfaction,  by  the 
evidence,  that  his  purpose  was  a  lawful  one, 
your  verdict  should  be  "Guilty."  It  matters 
not  what  may  have  been  his  intent  or  pur- 
pose, unless  he  has  satlsfled  yon  that  it  was 
Utwfnl  in  the  sense  we  have  indicated;  and 
in  order  to  convict  it  is  not  necessary  for  the 
state  to  prove  that  the  purpose  was  unlawful. 
The  borden  is  upon  the  pris(mer  to  prove  that 
It  was  lawful. 

Verdict  "Onllty." 


(4  FbilUB) 

DONAHOE   V.   STAR  FUB.   CO. 

(Superlw  Court  of  Delaware.    New  Castle. 

Feb.  20,  1903.) 

UBBIi-OKNimAL  ISSTTB— BVIDBNCB— ADMI88N 
BIUTT  —  DISPROVINO  BXPRBSS  If  ALICB  — 
FRIVII.BOBD  COMMUNICATIONS^DAUAQBS— 
NOMINAL-ACTUAI/-EXBMPI.ART. 

1.  Where,    in    an    action    for    libel,    plaintiff 
daims  exemiAary  damages,  defendant  may,  un- 


der  the  general  issne,  for  the  purpose  of  rebut- 
ting express  malice,  aud  in  mltigatioB  of  dam- 
ages, ouer  evidence  tending  to  prove  the  truth 
of  the  charge. 

2.  The  law  presumes  malice  from  pablish- 
ing  a  libel  charging  one  with  a  crime,  and 
implies  that  the  latter  has  been  damaged  there- 
by. 

3.  On  a  plea  of  not  guilty.  In  an  action  for 
libel  charging  plaintiff  with  a  crime,  plaintiff 
is  entitled  to  a  verdict  for  nominal  damages, 
and  such  additional  actual  damages  as  the  evi- 
dence shows  he  is  entitled  to. 

4.  In  an  action  for  libel, -express  malice  must 
be  proved;    it  never  being  implied. 

6.  In  an  action  for  libel,  express  malice  may 
be  proved  either  directly  or  indirectly. 

6.  In  determining,  in  an  action  for  libel, 
whether  there  was  express  malice  on  defendant's 
part,  the  jury  must  consider  all  the  evidence 
rebutting  express  malice;  and  if  they  find  that 
the  facts  were  such  as  would  reasonably  imprest 
a  fair-minded  man  that  plaintiff  was  guilty  of 
the  charge  made  in  the  alleged  libel,  and  that 
defendant  was  so  impressed  when  be  published 
the  charge,  then  express  malice  was  disproved. 

T.'Ordinnrily,  under  the  general  issue,  de- 
fendant, in  an  action  for  libel,  may  prove  that 
the  publication  was  privileged. 

8.  Charging  a  candidate  for  office  with  a 
criminal  offense  is  not  privileged,  and.  If  false, 
good  faith  and  probable  canse  constitute  no  de- 
fense. 

9.  Exemplary  damages.  In  an  action  for  libel, 
can  only  be  awarded  where  the  proof  of  express 
malice  is  clear. 

Action  by  John  P.  Donaboe  against  the 
Star  Publishing  Company.  Verdict  for  plain- 
tiff. 

See  63  Atl.  102& 

Argned  before  LORB,  0.  X,  and  SPRU- 
ANCB  and  BOYCB,  JJ. 

William  8.  HUles,  for  plalntUf.  J.  Har- 
vey Whlteman  and  Victor  B.  WooUey,  for 

defendant 

On  February  20,  1903,  the  case  came  on 
for  triaL  While  the  defendant  was  upon 
the  stand,  after  detailing  certain  conversa- 
tions that  he  had  had  with  the  plaintiff,  he 
was  asked  by  his  counsel  to  detail  to  the 
court  and  the  Jury  what  took  place  at  Dover 
the  last  day  of  the  legislative  session  of  1899. 
so  far  as  it  related  to  the  matter  before  the 
cpurt 

Mr.  HUles  objected  to  the  above  question, 
on  the  ground  that  under  the  plea  of  not 
guilty,  the  defendant  could  not  put  in  any 
evidence  of  facts  or  clrcumstaDces  going  to 
prove  the  truth  of  any  allegation  contained 
in  the  libel,  or  which  would  tend  to  prove 
the  same. 

After  an  extended  argument  by  counsel  on 
both  sides  and  the  citation  of  numerous  au- 
thorities, LORB,  C.  X,  rendered  the  follow- 
ing opinion,  overruling  the  objections  and 
admitting  the  evidence: 

The  defendant,  under  the  general  issue,  in 
mitigation  of  damages,  and  for  the  purpose  of 
rebutting  express  malice,  offers  to  prove  facts 
and  circumstances  connecting  the  plaintiff 
vrith  the  charges  made  in  the  alleged  libel,  at 
and  about  the  time  of  its  publication,  of  such 
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a  character  as  reasonably  to  induce  in  his 
mind  a  belief  of  those  facts.  It  is  distinctly 
stated  that  the  evidence  is  not  offered  In 
Justification,  or  in  proof  of  the  truth  of  the 
alleged  libel,  but  only  in  mitigation  of  dam- 
ages. In  this  action  punitive  or  exemplary 
damages  are  claimed,  which  inTOlves  the  is- 
sue that  the  alleged  libel  was  wantonly  ma- 
licious, and  therefore  that  the  defendant 
should  pay  to  the  plaintiff,  not  only  the  ac- 
tual damage  he  has  sustained,  but  a  further 
sum,  in  the  discretion  of  the  jury,  by  way 
of  punishment. 

The  plaintiff  contends  that  under  the  gen- 
eral issue  particular  facts  and  circumstances 
cannot  be  given  in  evidence,  but  only  gen- 
eral reputation,  or,  at  most,  common  rumor 
as  to  the  particular  charge,  and  that  notliing 
can  be  so  given  in  evidence  that  pioves  or 
tends  to  prove  the  truth  of  the  cliarge.  The 
argument  of  counsel  has  been  very  able,  and 
discloses  tliat  there  is  not  only  much  con- 
flict, but  much  confusion.  In  the  authorities 
upon  this,  subject  This  court  has  heretofore 
decided,  in  this  very  case,  that  under  our 
law  and  practice  whatever  is  properly  ad- 
missible In  mitigation  of  damages  may  be 
proved  nnd^  the  general  issue,  and  cannot 
be  specially  pleaded.  As  this  evidence  is 
offered,  not  in  proof  of,  or  as  tending  to 
prove,  the  truth  of  the  charges,  but  only  to 
disprove  malice,  we  think  the  weight  of  au- 
thority, as  well  as  sound  reason,  dictate  that 
the  defendant  should  be  permitted  to  show 
such  facts  and  circumstances  surrounding 
the  case  as  tend  to  rebut  malice  and  show 
reasonable  cause.  We  think  this  conclusion 
Is  not  In  conflict  with  the  authorities  in  our 
own  state,  when  carefully  examined  as  to 
their  scope  and  purpose. 

It  may  be  urged  that  this  would  compel 
the  plaintiff  to  meet  a  multitude  of  facts 
and  circumstances  of  which  he  had  no  notice 
In  the  pleadings.  This  may  show  the  pro- 
priety of  ordinarily  putting  upon  the  record 
In  some  form  or  other  the  facts  so  relied 
on,  but  works  no  hardship  In  this  case,  in- 
asmuch as  the  defendant  states  specifically 
that  the  plaintiff  has  had  notice  of  the  facts 
and  circumstances  sought  to  be  proved,  and 
which  have  been  set  out  in  pleas  heretofore 
ruled  upon. 

We  are  therefore  of  opinion  that  all  per- 
tinent facts  and  circumstances  that  are  offer- 
«d  for,  and  clearly  go  in,  mitigation  of  dam- 
ages, may  be  proved  under  the  general  Is- 
sue, subject  to  the  charge  of  the  court  that 
'such  evidence  can  in  no  wise  Justify  the  libel 
or  go  in  bar  of  the  action. 

LORE,  O.  J.  (charging  Jury).  The  plain- 
tiff in  his  declaration  alleges  that  the  de- 
fendant company  maliciously  composed  and 
published,  in  a  public  newspaper  called  the 
"Star,"  Issued  by  the  defendant  on  the  2d 
day  of.  September,  1900,  a  libel  containing, 
among  other  things,  certain  defamatory 
-charges  as  to  the  conduct  of  the  plaintlfl, 


while  a  member  of  the  General  Assembly 
of  the  state  of  Delaware  in  the  session  of 
1899.  The  plaintiff  avers  that  be  has  been 
Injured  by  sucb  publication,  and  claims  both 
compensatory  and  punitive  damages  there- 
for. To  this  declaration  the  defendant  has 
pleaded  not  guilty. 

It  Is  not  disputed  that  the  alleged  libel 
was  actually  published  In  the  "Star,"  a  news- 
paper owned  and  issued  by  the  defendant, 
on  the  day  named.  The  first  question  that 
meets  you,  therefore.  Is,  was  it  malicioosly 
published?  The  words  of  the  alleged  libel 
impute  to  the  plaintiff  a  crime  punishable 
by  the  laws  of  this  state,  and  are  actionable 
in  themselves.  In  such  case  the  law  pre- 
sumes malice,  and  implies  that  the  plaintiff 
has  received  some  damage.  Upon  the  plea 
of  not  guilty,  the  plaintiff,  therefore.  Is  en- 
titled to  your  verdict  for  nominal  damages. 
He  would  also  be  entitled  to  such  actual  ot 
compensatory  damages  as  be  may  have 
shown  you  by  the  proof  in  this  case  that  he 
has  sustained,  If  any  such  proof  there  be. 

The  plaintiff  Insists  that  he  has  proved, 
not  only  the  malice  implied  by  law  from  the 
character  of  the  libelous  publication,  but 
that  express  malice  has  also  been  proved, 
viz.,  that  the  libel  was  composed  and  pub- 
lished in  a  vindictive  and  malevolent  spirit, 
with  a  malicious  Intent  to  Injure  the  plain- 
tiff, and  that,  therefore,  he  Is  entitled  to  puni- 
tive or  exemplary  damages. 

Express  malice  must  be  proved.  It  la 
never  implied  or  presumed.  It  may  loe  prov- 
ed, however,  either  directly  or  indirectly.  To 
rebut  express  malloe,  and  In  mitigation  of 
damages,  the  defendant  tias  been  permitted, 
under  the  ruling  of  the  court,  to  put  In  evi- 
dence by  a  number  of  witnesses  the  acts,  ex- 
pressions, and  conduct  of  the  plaintiff,  and 
the  conditions  surrounding  him,  on  the  last 
day  of  the  session  of  the  Legislature  of  1899, 
being  the  time  set  forth  In  Die  alleged  libel, 
and  also  to  prove  the  general  reputation  and 
rumors  relating  thereto  which  came  to  the 
defendant  before  the  publication  of  the  libel. 
Sucb  testimony  was  admitted  by  the  court 
solely  for  the  purpose  of  rebutting  express 
malice  and  In  mitigation  of  damages,  and 
in  no  manner  may  be  considered  by  yon  as 
ft  Justification  or  in  bar  of  this  acti<m. 

In  determining,  therefore,  whether  tbexf 
was  express  malice  or  not.  It  Is  your  duty  to 
consider  all  such  acts,  expressions,  and  con- 
duct of  the  plaintiff,  the  drcumsljuices  sur- 
rounding him,  coupled,  with  such  general 
rumors  and  reputation  as  may  have  been 
proved.  If,  upon  careful  examination,  you 
are  satisfied  that  they  were  such  as  would 
reasonably  impress  a  fair-minded  man  that 
the  plaintiff  was  then  acting  corruptly,  as 
alleged  In  the  libel,  and  that  the  defendant 
was  so  impressed  when  the  libel  was  com- 
posed and  published,  you  should  give  such 
proof  all  'due  weight  in  rebutting  express 
malice,  and  In  mitigating  the  damages  claim- 
ed by  the  plaintiff;  for  in  that  case  9ach 
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reasonable  cause  for  belief,  and  evidence 
that  the  defendant  acted  tbereon  alone,  would 
rebut  and  disprove  express  mailce. 

Ordinarily,  under  the  general  issue,  the  de- 
fendant may  prove  that  the  publication  was 
a  privileged  one.  The  defendant  insists  that, 
under  the  facts  and  circumstances  proved' in 
this  case,  this  libel  was  privileged.  Tbe  de- 
fendant claims  that  the  plaintifr,  at  the  time 
of  the  publication,  was  a  candidate  for  pub- 
lic office,  and  as  such  submitted  himself  to 
all  proper  criticism  as  to  character  and  fitness 
therefor;  that  the  matter  contained  in  the 
said  libel  was  only  such  proper  criticism. 

The  right  of  free  discussion  In  the  public 
press  of  the  conduct  of  public  officers,  and 
of  candidates  for  public  office.  Is  safeguarded 
by  the  Constitution  of  the  United  States  and 
of  the  several  states.  The  Constitution  of 
this  state,  adopted  in  1792,  contains  the  fol- 
lowing provision,  which  has  ever  since  re- 
mained unchanged :  "The  press  shall  be  free 
to  every  citizen  who  undertakes  to  examine 
the  official  conduct  of  men  acting  in  a  public 
capacity;  and  any  citizen  may,  print  on  any 
subject,  being  responsible  for  the  abase  of 
that  liberty."    ArUde  1,  I  6. 

What  is  the  extent  of  that  liberty,  and  what 
is  the  abuse  of  it?  The  gn^eatest  freedom  is 
allowed  in  the  discussion  and  criticism  of 
the  acknowledged  or  proved  acts  of  a  public 
man  (Davis  v.  Shepstone,  11  App.  Oas.  L.  R. 
187);  but  publications  of  falsehoods,  even 
about  public  officers  or  candidates  for  office, 
are  never  privileged  (Belknap  v.  Ball,  83 
Mich.  683,  47  N.  W.  674,  11  U  B.  A.  72,  21 
Am.  St.  Rep.  622). 

In  an  action  for  damages  for  writing  or 
publishing  an  alleged  libel,  the  defendant,  un- 
der a  statute  of  this  state  (chapter  449,  p. 
511,  11  Del.  I^aws),  may  plead  and  prove  the 
truth  of  the  charge,  and  that  it  was  written 
or  published  properly  for  public  information, 
and  with  no  malicious  or  mischievous  mo- 
tives. If  such  a  plea  is  made  and  sustained 
by  proof,  it  is  a  complete  defense  to  the  ac- 
tion. But  if,  on  the  other  hand,  in  an  action 
such  as  this,  the  defendant  flies  no  such  plea 
of  justification  in  bar  of  the  action,  but  flies 
only,  aa  In  this  case,  the  general  plea  of  not 
gollly,  the  utmost  effect  of  evidence  that  the 
defendant  had  probable  cause  to  believe  that 
his  charge  against  the  plaintiff  was  true,  and 
that  the  publication  was  made  for  the  public 
good,  would  be  to  negative  express  malice, 
and  thus  defeat  tlie  claim  for  exemplary  dam- 
ages. 

The  law  as  to  privilege  Is  well  stated  by 
Lrord  Herscheil  in  Davis  v.  Shepstone,  11  App. 
Cas.  Ij.  R.'  187,  where  be  used  these  words: 
"There  is  no  doubt  that  the  public  acts  of  a 
public  man  may  lawfully  be  made  the  sub- 
ject of  fair  comment  and  criticism,  not  only 
by  ttie  press,  but  by  all  members  of  the  pub- 
lic. But  the  distinction  cannot  be  too  clearly 
drawn  in  mind  between  comment  or  criticism 
and  allegations  of  fact;  such  aa  that  disgrace- 


ful acts  have  been  committed,  or  discreditable 
language  used.  It  is  one  thing  to  comment 
upon  or  criticise,  even  with  severity,  the  ac- 
knowledged or  proved  acts  of  a  public  man, 
and  quite  another  to  assert  that  he  has  been 
guilty  of  particular  acts  of  misconduct" 

This  seems  to  be  a  leading  case,  and  baa 
been  quoted  and  approved  as  such  in  the  case 
of  Burt  V.  Advertiser  Newspaper  Company^ 
154  Mass.  238,  28  N.  R  1,  18  L.  R.  A.  97, 
where  Judge  Holmes  adds:  "If  one  privi- 
leged citizen  wrote  to  another  that  a  higb 
official  had  taken  a  bribe,  no  one  would 
think  good  faith  a  sufficient  answer  to  an 
action.  He  stands  no  better,  certainly,  when 
he  publishes  his  writing  to  the  world  through 
a  newspaper,  and  the  newspaper  itself  stands 
no  better  than  the  writer.  Sheckell  v.  Jack- 
son, 10  Cush.  25." 

Again,  in  Post  Pub.  Co.  t.  Hallam,  59  Fed. 
630,  8  C.  0.  A.  201,  Judge  Taft  approves  this 
case,  and  adds:  "The  public  acts  of  public 
men  could  be  lawfully  made  the  subject  of 
comment  and  criticism,  not  only  by  the  press, 
but  also  by  all  members  Of  the  public,  for 
the  press  had  no  higher  rights  than  the  indi- 
vidual; but  while  criticism  and  comment, 
however  severe,  if  in  good  faith,  were  privi- 
leged, false  allegations  of  fact,  as,  for  in- 
stance, that  he  committed  disgraceful  acts, 
were  not  privileged,  and  if  the  charges  were 
false,  good  faith  and  probable  cause  were  no 
defense,  though  they  might  mitigate  dam- 
ages." 

The  law,  therefore,  seems  to  be  clear  that 
false  allegations  of  fact,  charging  a  candi- 
date for  office  with  a  criminal  offense,  are  not 
privileged,  and,  if  the  charges  are  false,  good 
faith  and  probable  cause  are  no  defense.  In 
such  case  the  publisher  of  the  libel  takes  his 
own  risk,  and  can  justify  only  by  proving  the 
truth  of  the  charge.  In  our  judgment  the 
doctrine  of  privileged  publication  is  not  ap- 
plicable to  this  case,  and  you  may  not  con- 
sider it  In  reaching  your  verdict 

With  this  instruction  upon  the  law,  we  now 
say  to  you  that  in  any  event  you  should 
flnd  a  verdict  for  the  plaintiff  for  nominal 
damages.  In  the  absence  of  express  malice, 
your  verdict  should  be  conflned  to  nominal 
damages,  unless  the  plaintiff  has  proved  that 
he  has  suffered  some  actual  damage.  If  he 
has  made  such  proof,  whatever  actual  dam- 
age has  been  so  proven  should  be  added  to 
nominal  damages.  If  you  should  be  satis- 
fled,  however,  that  express  malice  has  been 
proved,  and  that  the  publication  was  mali- 
ciously and  vindictively  made,  with  intent  to 
injure  the  plaintiff,  you  may  give  exemplary 
damages,  such  as  the  circumstances  of  the 
case  may  warrant,  to  punish  the  defendant 
and  to  deter  others  from  like  offenses,  with- 
out regard  to  proof  of  actual  damages.  Puni- 
tive damages,  however,  can  only  be  given 
where  there  is  clear  proof  of  express  malice. 

Verdict  for  plaintiff  for  f 700. 
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JOLLS  T.  KESaAN  et  ftL 

(Superior  Conrt  of  Delaware.    New  Castle. 
Dec.  23,  1901.) 

ATTACHUENT  —  CROPS  —  WITNBSSB8— ATTOR- 
NEYS—COMMUNICATIONS  BY  ADVERSB  PAR- 
TY—ADMISSIONS AOAINST  INTEREST. 

1.  In  an  action  against  a  gamiahee,  plaintUTa 
attorney  was  competent  to  testify  to  a  conversa- 
tion had  with  such  garnishee,  in  which  the  lat- 
ter made  an  admission  against  his  interest. 

2.  Where,  at  the  time  of  an  attachment,  de- 
fendant was  entitled  to  a  one-sixth  interest  as 
heir  in  certain  real  estate,  in  possession  of  the 
person  in  whose  hands  the  attachment  was  laid 
as  garnishee,  who  was  a  tenant  of  the  land  on 
shares,  defendant's  interest  in  crops  raised  by 
the  garnishee  was  subject  to  the  attachment 

Action  by  John  W.  JoUs  against  Michael 
Keegan,  as  garnishee,  and  another.  Verdict 
for  plalntUT. 

John  W.  JoUs,  on  May  26,  1880,  obtained 
a  Judgment  against  Julian  Cochran  for 
$66.92,  upon  which  an  attachment  fi.  fa.  is- 
sued. The  Sberifl  returned  attachment  laid 
in  the  bands  of  Michael  Keegan,  Jr.,  March 
23,  1901.  A  plea  of  nnlla  bona  was  entered. 
Michael  Keegan,  Jr.,  In  -whose  bands  the  at- 
tachment was  laid,  was  a  tenant  on  shares 
«n  the  farm  of  which  Julian  Cochran  owned 
one-sixth  Interest.  The  plaintiff  contended 
that  such  attachment  thus  laid  covered  the 
Interest  of  Julian  Cochran  in  the  wheat  crop 
which  was  gathered  In  1901  fr<«n  said  farm. 

Argued  before  LORB,  G.  J.,  and  SPKU- 
ANCB,  J. 

John  H.  Rodney,  for  plaintiff.  Benjamin 
Nlelds,  for  defendant 


J.  Frank  Biggs,  Esq.,  who  had  been  conn- 
sel  In  the  case,  was  called  to  the  stand  on 
behalf  of  the  plaintiff,  and  asked  to  detail  a 
conversation  that  he  had  with  Michael  Kee- 
gan, Jr.,  In  the  town  of  Mlddletown,  about 
April,  1901,  In  reference  to  the  share  of 
Julian  Cochran  In  the  wheat  crop  upon  the 
farm  on  which  Michael  Keegan,  Jr.,  lived  as 
tenant 

Objected  to  by  counsel  for  defendant,  on 
the  ground  that  Mr.  Biggs,  having  been  conn- 
sel  In  the  case,  was  dlsquali&ed  as  a  witness, 
under  the  ruUng  of  the  court  in  De  Ford  t. 
Green,  1  Marv.  810,  40  AtL  1120. 

LORE,  O.  J.  We  never  have  decided  that 
an  admission  made  by  the  (q)poslte  party  to 
an  attorney  of  the  other  aide  could  not  be 
put  In  evidence.  The  only  thing  decided  in 
the  case  cited  was  that  the  witness,  when 
called,  became  a  general  witness,  and  was 
subject  to  a  general  examination. 


Mr.  Nlelds:  Yon  would  not  allow  the  pav 
son  who  was  In  a  lawyer's  office  to  txaOtr 
In  the  case. 

LORE,  O.  J.  That  was  based  npon  the 
ruling  of  privileged  communications  betweea 
lawyer  and  dlent  That  we  would  not  al- 
low, but  we  have  never  held  that.  If  the 
adv^tie  party  goes  either  to  the  other  party 
or  counsel  of  the  other  i>arty  and  makes  an 
admission,  he  cannot  be  contradicted  as  to 
that  either  by  the  party  himself  or  by  his 
attorney.  We  think  that  this  testimony 
ought  to  be  admitted,  and  this  witness  al- 
lowed to  testify,  npon  the  ground  that  it 
Is  an  admission  by  a  party  against  bis  own 
Interest  to  the  counati  of  the  adverse  party, 
and  who  Is  not  even  caanaA  now. 

LOBE.  C.  J.  (cbaiglns  Jury).  It  is 
claimed  on  the  part  of  the  plaintiff  that  John 
W.  Jolls,  having  recovered  a  Judgment 
against  Julian  Cochran,  Issued  an  ezecntlon 
and  attachment  fl.  fa.  npon  that  judgment, 
and  on  the  23d  day  of  March,  1901,  laid  that 
attachment  In  the  hands  of  Michael  Keegan, 
Jr.,  a  tenant  upon  the  farm.  To  that  at- 
tachment Michael  Keegan,  Jr.,  pleaded  nnlla 
bona;  that  Is,  that  he  had  nothing  In  his 
hands  belonging  to  Julian  Cochran.  So  that 
the  question  for  yon  to  decide  is  whether 
or  not,  on  the  23d  day  of  December,  1901,  at 
the  time  that  the  attachment  was  laid  la  the 
hands  of  Michael  Keegan,  be  actually  had  In 
his  possession  or  control  any  property,  mon- 
ey, or  other  thing  belong:lng  to  Julian  Coch- 
ran. The  claim  of  the  plaintiff  In  this  case 
is  that  at  that  time  Keegan  did  have  in  his 
bands  Cochran's  one-sixth  Interest  In  the 
wheat  crop,  amounting  to  258  bushels,  at  70 
cents  a  bushel,  which  amounted  to  $180.60, 
sufficient  to  pay  the  judgment  against  Julian 
Cochran,  debt  and  Interest,  1103.28,  witb  the 
costs  of  the  suit  thereon. 

The  point  for  yon  to  decide  Is  whether,  on 
the  28d  of  March,  1901,  Michael  Keegan,  Jr., 
had  anything  In  bis  hands  belonging  to  Julian 
Cochran.  Should  you  believe  at  that  ttme 
Julian  Cochran  was  entitled  as  the  heir  at 
law  of  his  mother  to  the  one-sixth  interest 
in  the  land,  and  that  Dr.  Gilpin  was  acting 
as  the  agent  for  the  heirs  at  law.  Including 
Julian  Cochran,  then  we  say  to  you  tluit 
Julian  :  Cochran  would  .be  entitled  to  one- 
sixth  interest  in  the  crop  of  wheat,  and 
the  plaintiff  would  be  entitled  to  recover 
from  this  defendant  the  money  value  of  the 
one-sixth  Interest  in  the  wheat  crop,  when 
sold,  to  the  extent  of  bis  judgment;  9103.28. 

Veidlct  for  plaintiff  for  $10S,28L 
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DOE  ez  dem.  DOCKSTADBB  r.  BOB  et  al. 

(Superior  Court  ot  Delaware.    New  Castle. 
Jolr  1,  1903.) 

AUBNS  —  DISQUALIFICATION  —  BLIUINATION 
—  AXXESN  NEXT  OP  KIN  —  TREATY  —  CON- 
STRUCTION—CONSTITUTIONAL  LAW. 

1.  Article  1  of  the  treaty  with  Great  Britain 
ratified  July  28,  1900  (31  Stat  1939).  which 
provides  that  when,  on  the  death  of  any  person 
buldinx  real  property  within  the  territories  of 
one  of  the  contracting  parties,  such  real  prop- 
er^ wonid  pass  to  a  citizen  or  subject  of  the 
other  were  he  not  disqualified  by  the  laws  of  the 
country  where  such  real  property  is  situated, 
such  citizen  or  subject  shall  be  allowed  three 
Tears  in  which  to  sell  the  same,  etc.,  while 
loose  in  expression,  contemplates  the  elimination 
of  the  disqnalificatiou  of  alienage  in  the  next 
of  kin,  and  puts  them  on  the  same  footing  aa 
if  they  were  all  residents  of  the  state  at  the 
death  of  the  intestate. 

2.  Rev.  Code  1852,  amended  1898,  c.  81,  | 
1,  which  declares  that  it  shall  be  no  objection 
to  the  kindred,  husband,  or  widow  of  any  alien, 
or  of  any  citizen  deceased,  taking  lands  by  rir^ 
toe  of  the  intestate  law  of  the  state,  that  they 
ue  aliens,  if  at  the  time  of  the  death  of  the  in- 
testate they  reside  within  the  United  States, 
and  any  such  kindred,  being  aliens,  and  not  re- 
nding within  the  limits  of  the  United  States  at 
the  time  of  the  Intestate's  death,  shall  'be  passed 
bT  as  if  they  were  dead,  is  in  Tiolation  of  the 
treaty  with  Great  Britain  of  July  28,  1900  (31 
Stat  1939),  and  the  treaty  is  paramount  to  the 
statute. 

Action  by  John  Doe,  on  the  demise  of  Wil- 
liam A.  Dockstader,  against  Bicbard  Boe, 
cakoal  ejector,  and  Bobert  B.  Kershaw,  ten- 
ant in   possession.    Judgment   for   plaintiff. 

Argned  before  LOBE,  C.  J.,  and  GBUBB 
and  PENNKWUX,  JJ, 

Horace  G.  Knowles  and  William  B.  Hllles, 
*or  plaintiff.  Herbert  H.  Ward  end  Walter 
H.  Hayes,  for  defendant 

liOBB,  O.  J.  From  tiie  case  Stated  It 
appears  that  Bobert  Boberts,  a  resident  and 
dtlzen  of  the  state  of  Delaware,  died  In 
December,  1901,  Intestate,  seised  in  fee  of 
certain  real  estate  sltoated  in  the  city  of 
WUmlngton,  In  tbe  state  of  Delaware;  that 
be  left  no  wife  or  children;  that  his  next  of 
kin  were  the  four  children  of  a  then  deceas- 
ed rister,  Maria  Kershaw,  viz.,  Tom  Ker- 
shaw, Joseph  Kershaw,  and  Nanny  Kershaw, 
111  at  tbe  time  of  tbe  death  of  the  Intestate 
being  residents  of  England,  and  subjects  of 
Oieat  Britain  and  Ireland,  and  Bobert  B. 
EetBtaaw,  tbe  defendant,  at  that  time  an  alien 
Englishman,  but  resident  of  the  state  of 
Pennaylranla,  In  tbe  United  States;  that  by 
deed  dated  October  14,  1902,  the  said  Tom 
Kershaw  and  wife  and  said  Joseph  Kershaw 
and  wife  conveyed  ail  tbeir  one-half  Interest 
in  said  real  estate  to  Wtlllam  L.  Dockstader, 
tbe  plaintiff.  Tbe  plalntlfl  claims  title  to  the 
one-half  of  said  real  estate  under  the  terms 
of  8  treaty  between  the  Utalted  States  and 
tbe  Kingdom  of  Great  Britain  and  Ireland, 
vblch  was  mtffled  July  28,  1000,  to'  go  into 
effect  10  days  thereafter,  and  to  remain  In 
force  10  years:    KL'  Btat  1086.  -  So  mncb  Of 


said  treaty  as  relates  to  tbto  caae  Is  as  fol- 
lows: 

"Article  1.  Where,  on  tbe  death  of  any 
person  holding  real  property  (or  property  not 
personal)  within  the  territorlea  of  one  of  the 
contracting  parties,  such  real  property  would, 
by  the  laws  of  the  land,  pass  to  a  citizen  or 
subject  of  tbe  otber,  were  he  not  disquali- 
fied by  tbe  laws  of  the  country  where  such 
real  property  is  situated,  such  citizen  or  sub- 
ject shall  be  allowed  a  term  of  three  years 
in  which  to  sell  tbe  same,  this  term  to  be 
reasonably  prolonged  If  circumstances  ren- 
der it  necessary,  and  to  withdraw  the  pro- 
ceeds thereof,  without  restraint  or  Interfer- 
ence, and  exempt  from  any  succession,  pro- 
bate or  administrative  duties  or  charges  otb- 
er than  those  which  may  be  Imposed  in  like 
cases  upon  the  citizens  or  subjects  of  tbe 
country  from  which  such  proceeds  may  be 
drawn." 

"Art.  5.  In  all  that  concerns  the  right  of 
disposing  of  every  kind  of  property,  real  or 
personal,  citizens  or  subjects  of  each  of  the 
high  contracting  parties  shall  in  tbe  domin- 
ions of  tbe  other  enjoy  tbe  rights  which  are 
or  may  be  accorded  to  tbe  citizens  or  sub- 
jects of  tbe  most  favored  nation." 

31  Stat  1940. 

The  defendant,  on  tbe  otber  band,  claims 
tbe  whole  of  the  said  land  imder  the  provi- 
sions of  section  1,  c.  81,  of  the  Bevised  Code 
of  1852,  of  this  state,  amended  In  1893,  which, 
so  far  as  It  relates  to  this  case,  Is  as  follows:. 
"And  it  shall  be  no  objection  to  the  kindred, 
husband,  or  widow  of  any  such  alien,  or  of 
any  citizen  deceased,  taking  lands,  tenements 
or  hereditaments  by  virtue  of  tbe  intestate 
law  of  this  state,  that  they  are  aliens,  if 
they,  at  tbe  time  of  tbe  death  of  the  intes- 
tate, reside  within  the  limits  of  the  United 
States;  and  any  such  kindred,  being  aliens 
and  not  residing  within  the  limits  of  the 
United  States  at  the  time  of  the  Intestate's 
death,  shall  be  passed  by,  and  tbe  effect  shall 
be  the  same  as  If  they  were  dead." 

It  Is  conceded  by  the  defendant's  counsel 
that  tbe  devolution  of  titie  to  real  estate-  In 
Delaware,  to  the  esfteat  of  the  plaintifTs 
claim  in  the  real  estate  in  this  case,  is  with- 
in the  scope  of  article  6  of  the  Constitution 
of  the  United  States,  which  provides  as  fol- 
lows: "This  Constitution,  and  the  laws  of  tbe 
United  States  which  shall  be  made  In  pursu- 
ance thereof,  and  all  treaties  made  or  which 
shall  be  made  under  the  authority  of  tbe 
United  States,  shall  be  tbe  supreme  law  of 
tbe  land;  and  tbe  judges  in  every  state  shall, 
be  bound  thereby,  anything  In  tbe  Constitu- 
tion or  laws  of  any  state  to  the  contrary  not- 
withstandlng."  This  admission  eliminates  one 
of  the  questions  that  met  us  at  tbe  threshold 
of  the  discussion.  It  seems,  however,  to  be 
clearly  supported  by  the  cases  cited  by  {he 
plaintiff,  viz.:  Hauenstein  v.  Lynham,  100  U. 
S.  483,  25  L.  Ed.  628;  Chirac  v.  Chirac,  2 
Wheat  260,  4  L.  ^.  234;  Jackson  v.  Wright, 
4  Johns.  75;    leaker's  Heira  t.  Xeaker,  4 
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Mete.  (Ky.)  33,  81  Am.  Dec.  530;  Opel  t. 
Shonp,  100  Iowa,  407,  69  N.  W.  560,  37  L. 
R.  A.  583.  In  the  latter  case  the  -whole  sub- 
ject is  very  folly  discuBsed.  See,  also,  many 
other  cases  In  American  and  English  S^cy.  of 
Law,  vol.  2,  p.  97,  etc. 

The  defendant  further  contends,  however, 
that  the  language  of  said  section  1  of  the 
treaty  Is  so  obscure,  ambiguous  and  contra- 
dictory as  to  be  incapable  of  any  sensible  in- 
terpretation, and  especially  of  that  claimed 
by  the  plaintiff..  It  is  almost  inconceivable 
that  the  language  of  a  paper  of  such  grave 
Importance  as  this  treaty  between  two  great 
nations  should  be  clothed  In  language  at  once 
eo  loose  and  careless.  It  reflects  but  little 
credit  upon  the  persons  charged  with  the 
duty  of  framing  this  treaty,  and  suggests 
that  some  degree  of  competency  should  here- 
after be  required  in  such  cases.  Still,  bow- 
ever.  In  applying  the  ordinary  rules  of  inter- 
pretation to  the  plain  purpose  and  scope  of 
the  treaty,  it  seems  to  us  that  section  1  of 
the  treaty  contemplates  the  elimination  of 
the  disqualification  of  alienage  In  the  next 
of  kin,  so  far  as  it  relates  to  the  subject-mat- 
ter of  this  suit,  and  puts  the  next  of  kin  on 
the  same  footing  as  if  they,  were  all  residents 
of  this  state  at  the  time  of  the  death  of  the 
intestate. 

Again,  we  cannot  agree  with  the  contention 
of  defendant's  counsel  that  our  statute  which 
passes  by  any  nonresident  alien  next  of  kin  as 
if  they  were  dead,  even  when  taken  most 
broadly  in  ccHinection  with  the  rest  of  the 
statute  and  context,  can  justly  be  construed 
as  an  enabling  statute.  Manifestly,  It  is  a 
dJitqualifylng  statute  on  the  express  ground 
*z  alienage. 

In  our  Judgment,  the  treaty  controls  this 
C48e,  and  is  paramount  to  our  statute.  We 
therefore  hold  that  William  L.  Dockstader, 
the  platntifr,  was  and  is  entitled  to  a  one- 
half  Interest  in  the  lands  and  premises  In  the 
declaration  in  this  case  mentioned. 


(4  PMk  M) 

CASSWIDI'L  T.  PATZOWSKI. 

(Superior  Court  of  Delaware.    New  Oastle. 
July  1,  1903.) 

MBCHANICa    LIEN— ENFORCEMENT— NECESSA- 
RY PARTIES— SUBSEQUENT  PURCHASER. 

1.  Under  the  statute  relative  to  mechanics' 
liens,  and  providing  that  a  lien  may  be  obtained 
in  pursuance  of  a  contract  with  the  owner  or 
reputed  owner  or  contractor,  and  prescribing 
that  the  statement  or  claim  which  is  the  com- 
mencement of  a  suit  knust  set  out  the  name  of 
the  owner  or  reputed  owner  and  of  the  con- 
tractor, etc.,  one  who  purchases  the  property 
after  the  contract  is  made  is  not  a  necessary 

{)arty  to  a  proceeding  to  enforce  a  mechanic's 
lea. 

Action  by  Frank  R.  Carsweli  against  Rich- 
ard Patzowskl.  On  demurrer  to  plea.  De- 
murrer sustained. 

tl-  S««  Medbanlos'  Umw,  voL  H  0*at.  Dig.  U 
att,  «I4 


Argued  before  LORB,  0.  J.,  and  6RUBB 
and  PENNEWIMi,  JJ. 

Herbert  H.  Ward,  for  plaintiff.  Robert  H. 
Richards  and  William  S.  Hllles,  for  defend- 
ant 

LORE,  C.  J.  On  June  24,  1902,  ITrank  B. 
Oarswell,  the  plaintiff,  filed  his  statement  un- 
der the  mechanic's  lien  law  f^r  a  lien  against 
four  bouses  and  lots  in  the  city  of  Wilming- 
ton, in  this  county,  and  against  Richard 
Patzowskl,  the  defendant,  as  the  owner  or 
reputed  owner  thereof.  The  claim  was  for 
work  as  an  architect,  which  was  commenced 
February  21,  1901,  and  finished  March  10, 
1902,  under  a  contract  made  with  the  said 
Patzowskl  as  the  then  owner  or  reputed 
owner.  February  14,  1902,  while  the  work 
was  in  progress,  Patzowskl  conveyed  the 
lands  and  buildings  In  question  to  the  New 
Castle  Liunber  Company,  a  corporation  of 
this  state,  by  deed,  which  was  duly  recorded 
the  same  day.  In  the  statement  of  lien  filed 
by  the  plaintiff  and  in  the  scire  facias  issued 
thereon  the  said  New  Castle  Lumber  Com- 
pany, the  owner  of  the  lands  and  buildings 
at  the  time  the  statement  was  filed,  was  not 
made  a  party  defendant;  the  only  defendant 
named  therein  being  Patzowskl,  the  owner, 
with  whom  the  contract  was  made.  The  de- 
fendant pleads  such  failure  to  make  the  said 
New  Castle  Lumber  Company  a  party  de- 
fendant in  abatement  of  the  suit.  The  plain- 
tiff demurs  generally  to  this  plea.  The  ques- 
tion raised,  therefore,  is  whether  the  New 
Castle  Lumber  Company  Is  a  necessary  party 
defendant. 

There  is  much  apparent  conflict  of  author- 
ity as  to  who  should  be  made  parties  defend- 
ant in  mechanic's  Hen  cases,  where  there  has 
been  a  change  of  ownership  after  the  con- 
tract is  made  and  work  begmu  The  conflict 
has  grown  out  of  the  varying  language  and 
provisions  of  the  statutes  of  the  different 
States,  and  from  the  method  of  enforcing  the 
lien,  whether  by  proceedings  at  law  or  In 
equity.  The  lang^uage  of  some  of  the  stat- 
utes is  either  mandatory,  or  clearly  Imports 
that  the  owner  of  the  land  and  buildings  at 
the  time  the  suit  was  commenced  should  be 
made  defendant.  This  applies  to  the  deci- 
sions with  much  force  in  Massachusetts,  New 
Jersey,  and  Maryland.  Where  the  lien  has 
been  oiforced  as  if  in  equity,  the  equitable 
rale  that  all  parties  interested  should  be  made 
defendants  has  prevailed.  The  cases  in  Con- 
necticut and  Indiana  are  within  this  class. 
Hhe  Pennsylvania  statute,  In  its  language 
and  main  features,  is  very  like  our  own. 
tinder  that  statute  it  has  been  uniformly 
held  that  the  only  essential  party  defendant 
is  the  original  owner  of  the  buUdmgs  or 
lands,  who  contracted  for  the  labor  or  mate- 
rial. Jones  T.  Shawhan,  4  Watts  &  S.  257; 
Fourth  Ave.  Baptist  Church  v.  Schreiner,  88 
Pa.  124.  Like  rulings  have  been  had  In  Wis- 
consla  and  In  Maine.    McCoy  v.  Quick,  30 
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Wis.  S21;  Colley  v.  Doughty,  62  Me.  601. 
Wbile  these  decisions  do  not  conttol  ua  In 
construing  our  statute,  they  throw  much 
light  on  the  subject.  We  are  to  be  controlled, 
however,  by  the  terms  of  our  own  statute. 

The  statute  provides  that  a  lien  may  be  ob- 
tained In  pursuance  of  a  contract  with  the 
owner  or  reputed  owner  or  contractor.  It 
further  prescribes  that  the  statement  of 
claim,  which  is  the  commencement  of  the 
suit,  must  set  out  the  name  of  the  owner  or 
reputed  owner  and  of  the  contractor,  and 
whether  the  contract  was  made  with  such 
owner  or  reputed  owner  or  contractor.  The 
scire  facias  and  all  subsequent  proceedings 
are  based  upon  this  claim,  and  point  only  to 
the  contract  owner  or  reputed  owner  as  the 
defendant  The  contract,  when  made,  is  the 
pivotal  point,  and  fixes  the  parties  who  are 
the  necessary  defendants  in  any  suit  there- 
under. Other  holders  are  only  recognized  in 
the  statute  as  entitled  to  notice  by  service 
of  the  scL  fa.  upon  the  tenant  when  the 
premises  are  occupied,  or  by  notice  posted 
upon  the  premises,  etc.  Careful  examination 
of  our  statute  clearly  indica'tes  that  when- 
ever the  word  "owner"  or  "reputed  owner" 
Is  used,  it  means  the  owner  or  reputed  owner 
with  whom  the  contract  was  made,  and  he 
Is,  therefore,  the  only  necessary  defendant, 
as  such  owner  or  reputed  owner.  While, 
therefore,  a  subsequent  owner  may  properly 
be  made  a  party  defendant,  it  Is  not  indis- 
pensable that  he  should  be  Joined;  inasmuch 
as  he  takes  title  at  his  peril,  and  subject  to 
the  Hen  created  by  the  contract  owner  when- 
ever such  Hen  is  properly  enforced.  We 
therefore  sustain  the  demurrer. 

Let  Judgment  of  respondeat  ouster  be  en- 
tered upon  election  of  defendant. 


(4  Pm.  ISO 

STATE  T.  HOI^MBS. 
(Court  of  General  Sessions  of  Delaware.    New 

Castie.    Feb.  6,  1903.) 

ICAIUINO-LTINO   IN    WAIT-INDICTMENT. 

1.  Bev.-  Code  1862,  amended  hi  1883,  p.  924, 
c. '  127,  S  8,  provides  that,  if  any  person  shall 
laalicionily  and  b^  lying  in  wait  deprive  any 
person  of  one  of  his  genital  members,  or  pat  out 
an  eye,  etc.,  he  shall  be  deemed  guilty  of  a 
felony;  and  Rection  9  provides  that  if  any  per- 
son shall  maliciously,  without  lying  in  wait, 
maim  another,  he  shall  be  gniltr  of  a  misde- 
meanor, and  shall  be  fined.  Held,  that  an  in- 
dictmoit  under  section  9,  charging  defendant 
with  maiming  {irosecotrix  by  throwing  acid  into 
her  eyes  and  injuring  one  of  them,  was  not 
objectionable  for  failure  to  charge  that  the  of- 
fense was  committed  either  with  or  without  ly- 
ing In  wait. 

2.  An  allegation  that  defendant  maliciously 
threw  a  certain  add  into  the  eyes  of  prosecu- 
trix, by  reason  of  which  one  of  her  eyes  was 
deslTOyed,  sufficiently  described  the  offense  of 
maiming,  prohibited  by  Rev.  Code  1852,  amend- 
ed in  1893,  p.  924,  c.  127,  §  9,  declaring  that  if 
any  person  shall  mahciously  maim  another  he 
•hall  be  guilty  of  a  misdemeanor. 

Olara  Holmes  was  indicted  for  maiming. 
On  motion  to  quash  the  indictment    Denied. 


Argued  before  PENNBWIIXi  and  BOTOE, 
JJ. 

Robert  H.  Richards,  Dep.  Atty.  Oen.,  for 
the  State.  Daniel  O.  Hastings,  for  defend- 
ant 


The  Indictment,  consisting  of  two  counts, 
was  framed  under  section  9,  c.  127,  p.  024, 
Rev.  Code  lSo2,  amended  in  1893,  and  the 
first  count  of  same,  omitting  the  formal 
opening,  was  as  follows:  "That  Clara 
Holmes  late  of  Wilmington  Hundred  in  the 
County  aforesaid,  on  the  Tenth  day  of  Jan- 
uary, In  the  year  of  our  Lord,  One  thousand 
nine  hundred  and  three,  with  force  and  arms, 
at  Wilmington  Hundred  in  the  County  afore- 
said, did,  then  and  there,  unlawfully  and 
maliciously.  In  and  upon  one  Bella  Johnson, 
make  an  assault,  and  then  and  there,  un- 
lawfully and  maliciously,  a  certain  acid,  the 
kind  and  character  of  which  are  to  the 
Grand  Jurors,  aforesaid,  unluiown,  with  the 
right  hand  of  her,  the  said  Clara  Holmes, 
upon  and  into  both  the  eyes  of  h»,  the  said 
Bella  Johnson,  did  throw,  and  by  such  throw- 
ing, as  aforesaid,  she,  the  said  Clara  Holmes, 
did,  then  and  there,  the  left  eye  of  her,  the 
said  Bella  Johnson,  put  out  and  destroy,  and 
then  and  there,  and  thereby, .  she,  the  said 
Clara  Holmes,  her,  the  said  Bella  Johnson, 
did  maliciously  maim,  against  the  form  of 
an  Act,"  etc.  The  second  count  of  the  in- 
dictment was  similar  to  the  above,  except 
that  it  alleged  that  the  left  eye  of  the  said 
Bella  Johnson  was  permanently  injured  by 
the  said  defendant 

Mr.  Hastings,  for  defendant  moved  to 
quash  the  indictment;  contending  that  the 
statute  under  which  the  indictment  was 
framed  provides,  first,  that  if  any  person 
shall  maliciously  and  by  lying  in  wait  maim 
another,  etc.;  and,  second,  that  if  any  per- 
son shall  maliciously  without  lying  in  wait 
commit  the  same  crime,  'he  shall  be  deemed 
guilty  of  the  offense  of  maiming.  The  in- 
dictment did  not  state  whether  the  offense 
charged  was  committed  by  lying  in  wait  or 
without  lying  in  wait 

Mr.  Richards,  DepuV  Attorney  General: 
It  is  clear  from  the  indictment  itself  that  it 
is  drawn  under  section  9  of  chapter  127,  Rev. 
Code- 1862,  amended  in  1883.  Section  8  spe- 
cifically makes  the  offenses  enumerated  fel- 
onies, and  says  they  may  be  comumitted  by 
lying  in  wait  If  drawn  under  section  8, 
the  indictment  would  allege  that  it  was  done 
feloniously.  It  does  not  charge  a  felony, 
and  therefore  could  not  be  drawn  under  sec- 
tion 8. 

As  to  the  contention  that  the  indictment 
must  contain  the  averment  that  the  act  was 
done  without  lying  in  wait  1  submit  that  the 
words  "lying  in  wait,"  in  section  9,  are  sim- 
ply used  therein  for  the  purpose  of  distin- 
guishing it  .in  the.  manner  In.  which  the  at- 
feuse  is  committed,  from  section  8. 
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PBNNBWHili,  J.  •  The  court  refuse  the 
motion  to  quash  the  indictment  or  either  of 
the  counts  thereof. 

The  defendant  thereupon  entered  •  ple&  of 

guilty. 

(4  Pen.  2(0 

PETIT  T.  OOLMABT. 

(Superior  Court  of  Delaware.    New  Castle. 
Feb.  18.  1903.) 

FAtSH  iMPRtSONMBNT  — INSTRUCTIONS  — AR- 
RBST— JUSTIFICATION— RESIDBNCS— SEARCH 
"WARRANT  —  EXECUTION— "NIOHTTIMB"     DB- 

FINEI>— DAMAGES. 

1.  The  actual  detention  of  the  povon,  and  the 
unlawfulness  thereof,  constitute  the  actionable 
trespass,  in  false  imprisonment. 

2.  It  IS  the  duty  of  a  constable  to  execute  a 
warrant  of  arrest  in  a  lawful  manner,  and, 
when  acting  as  a  peace  officer,  he  must  not 
commit  a  trespass  by  exceeding  his  authority. 

3.  Any  cruel  or  unnecessary  exposure  of  a 
prisoner  to  cold,  or  deprivation  of  suitable  cloth- 
ing or  covering,  while  in  the  custody  of  the  of- 
ficer arresting  him,  is  unlawful,  rendering  the 
officer  liable. 

4.  An  ofllcer  Lu  the  discharge  of  a  public  duty 
may,  if  attacked  by  another,  avail  himself  of 
the  law  of  self-defense  in  the  same  manner  as 
any  other  person,  using  such  force  as  may  be 
necessary  to  protect  himself. 

5.  If  an  officer  endeavoring  to  make  an  arrest 
is  interfered  with  by  others,  he  may  use  all 
reasonable  forc«  necessary  to  effect  the  arrest. 

6.  In  an  action  for  false  imprisonment,  where 
.plaiutiff  was  arrested  under  a  search  warrant, 
the  burden  was  on  plataitiff  to  show  that  the 
arrest  was  unlawful. 

7.  Under  Bev.  Code  1883,  p.  787,  c.  97,  t  29, 
providing  that  seardi  warrants  shall  not  au- 
thorize the  searching  of  any  dwelling  house  in 
the  nighttime,  etc.,  an  arrest  under  a  search 
warrant  is  not  unlawful,  I>ecause  made  in  the 
nighttime,  if  made  without  entering  the  house 
of  the  party  arrested. 

8.  To  constitute  a  legal  arrest,  the  officer 
must  lay  his  hand  on  the  defendant,  or  other- 
wise take  possession  of  his  person,  making  him 
his  prisoner  in  an  unequivocal  form. 

9.  Under  Rev.  Code  1893,  p.  737,  c.  97,  |  29, 
providing  that  search  warrants  shall  not  au- 
thorize the  searching  of  any  dwelling  house  in 
the  ni^ttime,  the  teftn  "nighttime"  means  that 
space  of  time  during  which  the  sun  is  below  the 
horizon,  except  that  space  which  precedes  its 
rising  and  follows  its  setting,  during  which,  by 
its  light,  the  countenance  of  a  man  may  be  dis- 
cerned. 

10.  Where  an  officer  is  resisted  in  making  an 
arrest,  and  in  retaliation  uses  more  force  than 
is  reasonably  necessary  to  effect  the  arrest,  it  is 
unlawful. 

11.  In  an  action  for  false  imprisonment,  plain- 
tiff's damages  are  such  expenses  as  were  incur- 
red in  procuring  his  discharge,  loss  of  time, 
physical  and  mental  suffering,  and  the  humilia- 
tion the  arrest  may  have  occasioned. 

12.  In  an  a'ctiou  against  an  officer  for  false  im- 
prisonment, where  exemplary  damages  are 
claimed,  defendant  may,  in  mitigation,  show 
that  he  was  resisted  by  the  plaintiff,  and  any 
relevant  circumstances  showing  a  reasonable 
provocation  for  the  resort  to  force. 

13.  Where  an  injury  is  inflicted  maliciously 
and  wantonly,  the  jury  are  not  restricted  to  ac- 
tual damages,  but  may  give  such  damages  la 
addition  as  the  circumstances  seem  to  warrant, 
to  deter  others  from  like  offenses. 

T  XL  8m  False  Imprlioament,  ToL  n.  Cent.  Dig.  f 
ill. 


Action  by  Joseph  Petit  against  William  T. 
Colmary.    Verdict  for  plaintiff. 

Argued  before  SPEUANCE  and  BOYCE, 
JJ. 

John  EL  Bodney,  for  plaintUC.  J.  Harrcy 
Wblteman,  for  defendant 

BUTCE,  J.  (charging  Jury).  This  is  an  ac- 
tion of  trespass,  brought  t9  recover  danaages 
for  an  alleged  false  imprisonment  of  the 
plaintiS  by  the  defendant.  False  imprison- 
ment is  an  unlawful  arrest  and  detention  of 
the  person  of  another,  either  with  or  without 
a  warrant  of  arrest  It  consists  in  an  un- 
lawful  restraint  upon  a  man's  person,  or  con- 
trol over  the  freedom  of  his  movements,  by 
force  or  threats;  and  every  such  restraint  or 
confinement  Is  unlawful,  where  it  is  not  au- 
thorized by  law.  The  actual  detention  of  the 
person,  and  the  unlawfulness  thereof,  consti- 
tute tlie  trespass,  the  g^vamen  being  the  un- 
lawfulness of  the  imprisonment;  and  for  ev- 
ery such  imprisonment  the  officer  making  the 
arrest  is  liable  in  damages. 

It  is  conceded  that  the  plaintiff  was  arrest- 
ed by  the  defendant,  and  that  the  latter  was, 
at  the  time  of  making  the  arrest;  a  constable 
of  this  county.  A  constable  has  the  right. 
and  it  is  his  duty,  to  execute  a  warrant  of  ar- 
rest in  a  lawful  manner;  and,  in  so  far  as  he 
acts  as  a  peace  officer,  be  must  be  concerned 
not  to  commit  a  trespass  upon  the  person  of 
another  by  exceeding  bis  authority,  and  he 
must  obey  the  mandate  of  bis  warrant.  The 
court,  in  the  case  of  State  v.  Townsend,  5 
Har.  487,  said  "that,  with  regard  to  a  known 
peace  officer  of  the  county,  it  is  not  necessary 
for  him  to  either  produce  his  warrant,  or  state 
his  character  and  authority,  before  making 
an  arrest  The  arrest  itself  is  the  laying  of 
hands  on  the  defendant  and  it  might  be  de- 
feated by  the  ceremony  of  making  an  ex- 
planation or  producing  a  paper  before  the 
arrest  is  made.  It  is  quite  time  to  produce 
the  authority  on  the  demand  of  the  person 
arrested,  or  after  the  arrest  Every  one  Is 
bound  to  know  the  character  of  an  officer  who 
is  acting  within  his  jurisdiction,  and  every 
citizen  is  bound  to  submit  peaceably  to  such 
officer  until  he  can  demand  or  investigate 
the  cause  of  bis  arrest  If  the  officer  have 
no  warrant  for  the  arrest  he  is  liable  to  the 
defendant  who  can  suffer  no  wrong  by  sub- 
mitting to  the  law;  but  If  he  resist  before 
such  investigation,  and  the  officer  have  au- 
thority, he  Is  indictable  for  obstructing  such 
officer  in  the  discharge  of  his  duty."  And  in 
case  of  State  t.  List  Houst  Cr.  Gas.  133, 143, 
the  court  said,  "As  to  the  manner  in  which 
such  an  officer  should  proceed  to  make  an  ar- 
rest it  is  not  easy  to  prescribe  any  precise 
and  definite  role  under  the  varying  circum- 
stances and  degrees  of  force  and  resistance 
which  he  may  be  destined  to  encounter  in  the 
legitimate  discharge  of  bis  hazardous  and  re- 
sponsible duty."    ▲  constable  may  take  with 
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him  snch  assistance  as  be  may  deem  neces- 
sary to  aid  him  In  the  execution  of  a  war- 
rant of  arrest.  3ut  with  or  without  such  as- 
sistance, he  may  not  use  more  force  than  la 
reasonably  necessary  to  make  the  arrest  or  to 
prevent  the  escape  of  the  accused;  and  if 
there  be  no  resistance  on  the  part  of  the  per- 
son to  be  apprehended,  or  Interference  on  the 
part  of  others,  the  officer  may  not  resort  to 
any  violence  In  making  the  arrest  If,  how- 
ever, he  be  resisted,  he  may  use  such  force  as 
the  circnmstances  reasonably  require,  in  or- 
der to  make  the  arrest,  to  prevent  an  escape, 
or  for  the  purpose  of  protecting  himself  from 
bodily  harm.  This  court  said  In  the  case  of 
State  V.  Mahon,  3  Har.  568:  "A  person  having 
authority  to  arrest  another  must  do  so  peace- 
ably and  with  as  little  violence  aa  the  case 
will  admit  of.  He  must  touch  the  person, 
and  onght  to  do  It  witbont  violence,  unless 
the  case  require  roughness.  If  resisted,  he 
may  nse  force  snfficleht  to  effect  his  purpose. 
Bat  if  no  reslBtance  be  offered,  or  attempt  at 
escape,  he  has  no  right,  rudely  and  with  vio- 
lence, to  seize  &nd  collar  his  prisoner." 

Any  cruel  or  unnecessary  exposure  of  the 
plalntUC  to  cold,  or  deprivation  of  suitable 
clothing  or  covering,  while  he  is  In  the  car- 
riage with,  and  in  custody  of,  the  offloer, 
would  be  unlawfuL 

We  may  say  to  you,  as  was  said  by  the 
court  in  the  case  of  State  v.  Dennis,  2  Marv. 
433,  43  Atl.  261:  "PuUic  peace  officers  are 
diarged  not  only  with  the  maintenance  of  the 
public  peace  and  order,  but  with  the  preserva- 
tion of  the  safety  of  person  and  property, 
within  their  Jurisdiction.  Their  duties,  there- 
fore, are  very  responsible  ones,  and  at  times 
y&cy  perilous  ones;  and,  unless  they  are  pro- 
tected by  the  law,  neither  the  public  peace, 
nor  the  preservation  and .  protection  of  life, 
person,  and  property,  can  be  secured." 

An  officer  in  the  discharge  of  a  public 
duty,  if  attacked  by  another,  may,  no  less 
than  any  other  person,  avail  himself  of  the 
law  of  self-defense.  He  may,  in  defending 
himself,  use  snch  force  as  may  be  sufficient 
to  repel  the  attack  upon  him;  but  for  this 
purpose  the  force  and  resistance  resorted  to 
by  bim  must  be  no  more  tlian  are  necessary 
to  protect  himself  from  bodily  harm.  In 
addition  to  this  force,  if  he  be  attacked  by 
one  whom  he  is  endeavoring  to  arrest,  or  U 
Interfered  with  by  others  in  making  the  ar- 
rest, he  may  use  all  reasonable  force  neces- 
sary to  effect  the  arrest. 

If  yon  find  that  the  plaintiff  was  arrest- 
ed under  what  Is  commonly  known  as  a 
"search  warrant,"  then  we  say  to  you  that 
It  Is  incumbent  upon  the  plaintiff  to  satisfy 
yon  by  a  preponderance  of  the  evidence  that 
the  arrest  so  made  was  unlawful.  The  stat- 
ute in  this  state  in  relation  to  a  search  war- 
rant contains  this  provision:  "A  search  war- 
rant shall  not  authorize  the  person  executing 
it  to  search  any  dwelling  house  in  the  night- 
time^ nnlen  tiie  magistrate,  or  Justice,  shall 


be  satisfied  that  It  la  necessary  in  order  to 
prevent  an  escape,  or  removal  of  the  per- 
son, or  tfalnga,  to  be  searched  for;  and  then 
the  authority  shall  be  expressly  given  in  the 
warrant."  Rev.  C!ode  1896,  p.  787,  c.  97,  | 
29.  If  you  find  from  the  search  warrant  in 
evidence  before  you  tliat  It  authorized  tlie 
defendant  to  enter  the  house  of  tha  plaln- 
tlfl  In  the  daytime  only,  and  not  In  the  night- 
time, as  it  is  alleged  by  the  plaintiff,  then 
It  win  be  your  duty  to  determine  from  the 
evidence  whether  the  arrest  of  the  plaintiff 
Was  made  before  or  after  entering  his  house. 
If  made  In  the  nighttime.  For  if  the  arrest 
was  effected  before  entering  the  plaintUTs 
house,  and  It  was  not  otherwise  made  un- 
lawfully, it  matters  not  that  it  may  have 
been  made  in  the  nighttime.  And  to  aid  you 
In  determining  as  to  tiie  place  of  arrest  (that 
is,  whether  it  was  made  In  or  out  of  tlie 
plalnttfTs  house).  It  may  be  well  again  to 
Inform  you  as  to  what  constitutes  an  arrest. 
This  court  lias  said  that,  "to  constitute  a 
legal  arrest,  the  officer  must  lay  his  hand 
on  the  defendant,  or  othwwlse  take  posses- 
sion of  his  person.  He  must  make  him  his 
prisoner  In  an  unequivocal  form."  Lawaon 
V.  Buzlnes,  8  Har.  416. 

If  you  find  that  the  arrest  was  made  In 
the  plalnttfTs  house,  then  It  will  remain  for 
you  to  determine  whether  the  arrest  was 
made  in  the  nighttime.  By  "nighttime,"  un- 
der the  statute  authorizing  the  execution  of 
a  search  warrant,  is  meant  that  space  of 
time  during  wUch  the  sun  Is  below  the 
horizon  of  the  earth,  except  tliat  space  which 
precedes  its  rising  and  follows  Its  setting, 
during  which,  by  Its  light,  the  countenance 
of  a  man  may  be  discerned.  Bouv.  Law 
Diet  If  you  find  the  arrest  was  made  lu 
the  house  of  the  plaintiff,  and  during  that 
space  of  time  which  follows  the  setting  of 
the  sun,  during  which,  by  its  light,  out  of' 
the  house,  the  countenance  of  a  mau  might 
be  discerned,  and  that  no  unnecessary  force 
was  used  in  executing  the  warrant,  then 
snch  an  arrest  would  not  be  unlawful;  and 
if  yon  find  that  the  arrest  was  made  in  the 
house.  In  the  nighttime,  and  that  the  officer 
had  gone  into  the  house  at  the  instance  of 
the  plaintiff,  and  the  arrest  was  not  made 
with  unnecessary  violence,  then  such  an  ar- 
rest was  not  unlawful. 

If  you  find  that  the  defendant  was  not 
authorized  to  make  the  arrest  of  the  plain- 
tiff when  and  where  it  was  made,  or  that 
the  arrest  was  unlawful,  In  that  the  con- 
stable used  unnecessary  force  In  making  the 
arrest,  then  your  verdict  should  be  for  the 
plaintiff.  For  if  the  officer  was  resisted,  and 
he,  in  retaliation,  used  more  force  or  greater 
violence  than  was  reasonably  necessary  to 
effect  the  arrest  then  he  would  be  without 
Justification,  and  the  arrest  so  made  would 
be  unlawful. 

The  plaintiff  claims  in  this  case  both  com- 
pensatory and  exemplary  or  punitive  dam- 
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ages;  and,  If  yon  find  that  the  defendant 
made  an  unlawful  arrest  of  the  plaintUt, 
you  should  find  a  Terdlct  in  bis  favor  for 
tnich  expenses,  if  any,  aa  were  reasonably 
Incurred  In  procuring  his  discharge,  for  his 
loss  of  time,  for  his  physical  and  mental 
BuflTerlng,  and  for  the  humiliation  which  the 
arrest  and  Incarceration  may  have  occasion- 
ed him. 

In  actions  for  false  imprisonment;  when 
exemplary  damages  are  claimed,  the  defend- 
ant may.  In  mitigation  of  these,  show  to  the 
jury  that  he  was  resisted  by  the  plaintUt 
in  his  effort  to  effect  the  arrest  of  the  latter, 
and  any  relevant  drcumstances  showing  a 
reasonable  provocation  for  a  resort  to  force 
on  the  part  of  the  officer  in  making  the 
arrest  The  general  rule  as  to  exemplary 
damages  is  that,  when  an  injury  has  been 
Inflicted  maliciously  and  wantonly,  the  jury 
are  not  restricted  to  actual  or  compensatory 
damages,  but  may  give  such  damages  in 
addition  thereto  as  the  circumstances  of  the 
case  seem  to  warrant,  to  deter  others  from 
like  offenses. 

You  will  now  take  tfala  case,  gentlemen, 
and  render  your  verdict  for  that  party  in 
whose  favor  the  evidence  preponderates. 

Verdict  tor  plaintiff  for  $276. 


(4  p«i.  ») 

STATB  T.  SIENEIBWIBZ  et  aL 

(Ootirt  of  General  Sessions  of  Delaware.    New 
Castle.    May  26,  1002.) 

aHBEZZLEMENT-BAILUENT-CONTRACT  HADB 
ON   SUNDAY— KVIDKNCB— ADMISSIBILITY. 

1.  In  a  proeecntion  for  embezzlement  as  bailee 
of  certain  coatumes,  from  which  it  had  been 
shown  that  the  costumes  were  obtained  by  two 
of  the  defendants,  evidence  to  show  that  the 
other  defendant  inquired  of  witness  the  address 
of  prosecuting  witness  for  the  purpose  of  pro- 
coruiK  the  costumes  from  her  was  inadmissible. 

2.  In  a  trial  of  three  persons  for  embezzle- 
ment, as  bailees  of  certain  costumes,  It  appear- 
ed that  two  of  the  defendants  obtained  the  cos^ 
tnmes  at  a  time  when  the  other  was  not  pres- 
ent. Held,  that  evidence  that,  when  the  uiree 
defendants  came  to  the  bouse  where  they  board- 
ed, the  defendant  who  was  not  present  when  the 
costumes  were  obtained  tried  them  on,  was  ad- 
missible. 

3.  Evidence  that  the  defendant  not  present 
when  the  goods  were  obtained  employed  the 
other  two  was  admissible. 

4.  A  bailment  consists  in  the  delivery 'of  some 

f>er80nal  property  .which  may  be  the  subject  of 
arcenv  by  one  person  to  another,  to  be  held 
according  to  the  purpose  or  object  of  the  deliv- 
ery, and  to  be  returned  or  delivered  over  when 
that  pm-pose  is  accomplished. 

5.  In  a  prosecution  for  embezzlement  or  lar- 
ceny by  a  bailee,  any  exercise  of  dominion  or 
control  over  the  property  inconsistent  with  the 
rights  of  the  owner,  or  with  the  nature  and  pur- 
pose of  the  bailment.  Is  evidence  of  a  conver- 
sion; but,  in  order  to  amonnt  to  a  fraudulent 
conversion,  it  must  be  effected  with  intent  to  de- 
fraud. 

6.  In  a  prosecution  for  embezzlement  by  a 
bailee,  it  is  not  necessary  for  the  state  to  prove 
the  fraudulent  conversion  of  all  the  proper^  de- 

T  I.  Sm  Bmbezzlemtnt,  vol.  U,  Cent  Dig.  |  t. 


scribed  in  the  indictment:  conversion  of  any  of 
the  articles  so  described  being  auffldent 

7.  Where  a  contract  of  bailment  was'  void  be- 
cause attempted  to  be  made  on  Sunday  there 
was  nevertheless  a  bailment  sufficient  to  render 
the  bailee  liable  for  embezclemMit  aa  bailee, 
under  Rev.  Code  1852,  p.  943,  c.  7^  <  1,  pro- 
viding that  If  any  person,  being  bailee,  uiall 
embezzle  or  fraudulently  convert  the  property 
to  his  own  use,  he  sttul  be  guilty  of  a  mis- 
demeanor, etc. 

John  Slenklewlez  and  others  were  indicted 
for  embezzlement 

Argued  before  LORE,  a  J.,  and  ORUBB 
and  PQNNEWILL,  JJ. 

Herbert  H.  Ward,  Atty.  Gen.,  for  the  State. 
Levin  L  Handy,  for  defendants. 

The  testimony  of  Isabella  Bebrlnger,  the 
prosecuting  witness,  as  to  the  alleged  embez- 
zlement was  as  follows:  That  she  was  a 
costumer,  doing  business  at  No.  303  Taylor 
street.  In  the  city  of  Wilmington,  and  hired 
costumes  to  persons  who  desired  to  use  them 
for  balls,  parties,  and  theatrical  purposes, 
and  was  engaged  In  said  business  on  Sun- 
day, Febmary  9,  1002.  That  upon  the  date 
mentioned  two  of  the  defendants,  Kosin  and 
SienJtiewlez,  came  to  her  honae  and  asked  to 
see  some  costumes;  saying  that  they  be- 
longed to  the  Polish  Turners  of  Wilmington, 
and  lived  on  Maryland  Avenue.  That  they 
said  they  wanted  the  costumes  to  nse  In  a 
play  that  they  were  going  to  give  for  the 
benefit  of  a  new  Polish  church  which  was 
about  to  be  built;  that  the  play  would  prob- 
ably be  given  on  Sunday  night  If  the  police 
anthoritiea  would  allow  it  and.  If  not  then 
on  Monday  night  the  10th  of  February.  Wit- 
ness told  them  if  they  played  on  Sunday 
night  to  return  the  things  on  Monday  morn- 
ing, and,  if  they  played  on  Monday  night  to 
return  them  on  Tuesday  morning,  to  which 
the  defendants  assented.  They  were  then 
allowed  to  select  such  articles  as  they  want- 
ed, consisting  of  one  dressing  gown,  one 
lady's  wig,  three  gent's  wigs,  one  set  black 
mustaches,  and  one  pair  of  top  boots;  the 
whole  being  valued  at  $20.  That  the  rent  of 
said  articles,  amounting  to  |1.90,  was  charged 
to  the  Polish  Turners'  Society,  because  the 
defendants  Informed  the  witness  that  the 
priest  would  get  one-half  of  the  profits,  and 
he  would  pay  them,  and  requested  her  to  so 
make  out  her  bill  and  hand  it  to  the  priest, 
and  when  they  returned  the  articles  the 
priest  would  give  them  the  money  to  pay 
bar  charges.  With  this  understanding,  they 
were  allowed  to  take  the  goods  away.  That 
the  goods  were  not  returned  at  the  time 
agreed  upon. 

The  Attorney  General  then  sought  to  prove 
by  the  witness  Annie  Derrick  that  the  de- 
fendant Paklewskl  came  to  her  house  on  the 
day  the  goods  were  obtained,  and  inquired 
the  address  of  Mrs.  Bebrlnger,  the  costumer, 
for  the  purpose  of  procuring  the  costumes 
from  her.  This  line  of  testimony  was  ob- 
jected to  by  counsel  for  the  defendants  aa 


Digitized  by 


Google 


DeL) 


8TATB  T.  SIENEIBWIEZ. 


847 


Immaterial,  because,  upon  the  testimony  of 
iin.  Belirlnger,  tbe  defendant  Paklewskl 
never  sustained  the  relation  of  bailee.  Com* 
monwealth  y.  Hays,  80  Mass.  62,  74  Am.  Dec. 
662. 

GRUBB,  J.  The  court  are  nnanlmously 
of  the  opinion  that  the  evidence  Is  not  ad- 
missible at  the  present  stage  of  the  case. 

Tbe  witness  Martha  Shilling,  called  In  be- 
half of  the  state,  testified  that  the  three  de- 
fendants came  to  her  house,  No.  222  Mary- 
land avenue,  on  February  5,  1902,  stating 
that  they  were  Polish  Turners,  and  engaged 
board  with  her  nntU  Monday,  the  10th  of 
Febnmry;  that  on  Sunday,  after  they  had 
bad  their  dinner,  they  went  oat,  and  In 
about  an  hour's  time  they  nil  came  back,  and 
brought  the  costumes  testified  to  by  Mrs. 
Behringer;  that  their  leader,  Paklewskl,  put 
the  dressing-  gown  on,  and  then  put  one  of 
tbe  wigs  on. 

Mr.  Handy  objected  to  this  line  of  testi- 
mony as  immaterial,  because  there  was  no 
evidence  to  show  that  Paklewskl  was  pres- 
ent, at  the  time  of  making  tbe  contract  of 
bailment 

GRUBB,  J.  What  is  the  object  of  the  state 
in  offering  to  put  this  testimony  in? 

Mr.  Ward:  The  object  is  to  show  that  two 
of  the  defendants  acted  for  the  three,  and 
that  tbe  three  used  the  goods  in  accordance 
with  the  contract  of  bailment;  in  other 
words,  that  there  was  the  conversion  by  the 
three. 

GRUBB,  J.  The  connection  with  Pak- 
lewskl is  not  close  enough  at  this  stage  of 
the  case. 

Q.  Confining  your  testimony  to  Slenldewlez 
and  Kosln.  I  would  ask  you  wbat  they  did 
with  these  costumes? 

A.  They  did  not  do  anything.  They  Just 
took  a  seat  when  they  walked  in  tbe  room, 
but  the  leadet^the  one  with  glasses— tried 
on  the  things  that  I  named. 

(Objected  to  by  counsel  for  defendants  as 
immatoria].  Motion  to  strike  oat  the  an- 
swer.) 

GRUBB,  J.  We  hold,  when  these  three 
men  were  together,  that  whatever  the  other 
two  did  in  regard  to  these  goods,  although 
FaUewstd  might  not  have  been  the  bailee, 
it  Is  proper  to  show  those  circumstances 
which  connect  the  other  two  with  the  goods, 
as  drcnmstances  from  which  their  guilt  or 
innocence  may  or  not  be  inferred  by  the 
jory.  On  that  ground  it  is  admissible.  The 
question  of  good  faith  is  involved,  and  all 
the  acts  showing  whether  they  got  the  goods 
in  good  faith  or  bad  faith  are  relevant  In 
this  case.  Their  Intent  and  good  faith  are 
at  the  bottom  of  this  transaction. 

Q.  Why  do  yoD  call  him  [Paklewskl]  the 
leader? 

(Objected  to  by  counsel  for  tbe  defendants 
as  irrelevant) 


ORUBB,  J.  Suppose  the  state  undertakes 
to  show  that  this  man  was  the  employer,  and 
employed  them  to  obtain  the  goods  and 
fraudulently  convert  them;  cannot  that  be 
proven,  if  it  is  true?  And  cannot  It  be 
proven  by  his  acts  as  well  as  bis  words? 
If  that  Is  not  shown,  and  Paklewskl  is  not 
connected  In  some  way,  it  would  be  inad- 
missible, and  we  would  rule  it  out. 

A.  Because  he  [Paklewskl]  told  us  he  was 
the  boss  of  the  two,  that  he  was  the  head 
one,  and  these  two  worked  for  him. 

The  state  offered  further  evidence  tending 
to  show  that  the  defendants  all  left  the  city 
on  February  11,  1902,  and  on  the  18th  of 
the  same  month  the  defendants  and  the  cos- 
tumes In  question  were  found  by  State  De- 
tective Francis  locked  up  in  the  police  sta- 
tion in  Baltimore,  and  were  all  brought  back 
to  Wilmington  and  Identified  by  Mrs.  Behrin- 
ger; that  on  the  way  back  the  defendant 
Paklewsld  stated  to  the  detective  that  he  had 
to  be  back  in  Baltimore  that  evening  at  7 
o'clock,  because  he  was  the  manager  of  the 
show,  and  was  going  to  give  a  performance 
In  that  city  that  night 

The  state  rested,  and  Mr.  Handy  moved 
that  the  court  give  binding  instructions  to 
the  Jury  to  bring  in  a  verdict  of  not  guilty 
as  to  Stanley  K.  Paklewskl,  because  there 
was  no  proof  that  he  was  the  bailee  of  the 
goods  as  alleged  in  the  indictment,  and  no 
evidence  of  any  conversion  of  the  goods  to 
his  own  use,  as  alleged  in  the  indictment 

Mr.  Handy  further  moved  the  court  to 
give  binding  instructions  to  tbe  jury  to  bring 
m  ft  verdict  of  not  guilty  as  to  John  Sien- 
klewiez  and  Lndwlg  Kosln,  for  the  follow- 
ing reasons: 

(1)  That  the  evidence  was  that  the  bail- 
ment of  tbe  goods  to  them  was  attempted 
on  Sunday,  and  the  contract  was  therefore 
void  and  of  no  effect.  Mrs.  Behringer  could 
not  on  Sunday  assent  to  their  becoming  her 
bailees  for  the  goods  mentioned  in  the  in- 
dictment, and  their  promise  to  return  the 
said  goodd  to  her  at  the  time  named  was  not 
binding,  because  made  on  Sunday.  Hence 
there  was  no  such  bailment  as  is  required  by 
law  to  support  an  indictment  for  embezzle- 
ment as  bailees. 

(2)  That  there  was  no  evidence  that  they, 
or  either  of  them,  converted  to  their  own  use 
tbe  goods,  as  alleged  in  the  Indictment  and 
no  evidence  that  they,  or  either  of  them,  used 
the  goods  in  any  other  way,  at  any  other 
time,  or  in  any  other  place  tlian  in  the  way, 
at  the  time,  and  in  the  place  authorized  by 
Mrs.  Behringer,  the  owner  of  the  goods.  The 
testimony  of  Tbeodore  Francis  does  not  con- 
nect them,  or  either  of  them,  with  the  goods, 
when  he  secured  the  same  in  Baltimore, 
Md. 

(3)  That  there  was  no  evidence  that  they, 
or  either  of  them,  converted  to  their  own  use 
the  goods  in  New  Castle  county,  as  alleged  In 
the  indictment    The  bailment  If  there  was 
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a  bailment,  b  proved  to  have  occurred  In 
this  county,  bnt  the  bailment  vras  not  a  crime. 
If  there  was  any  crime,  it  was  the  act  .of  con* 
Teraton.  There  is  not  a  word  of  evidence 
to  show  where  such  act  of  conversion  oc- 
cmred,  If  It  occurred  at  all. 

After  an  extended  argument,  court  render- 
ed the  following  decision: 

GRUBB,  J.  Defendants'  conntel  has  pre- 
sented two  motions  to  the  court:  First,  that 
the  corat  Instruct  the  Jury  peremptorily  to 
bring  In  a  verdict  at  once  of  not  guilty  as 
to  Stanley  K.  Paklewskl.  We  refuse  to  give 
that  Instmctlon  to  the  Jury  at  this  stage  of 
the  trial. 

Mr.  Handy:  I  desire  to  note  an  exception. 

GRUBB,  J.  We  will  let  you  note  an  ex- 
ception, subject  to  the  law  as  to  whether  it 
Is  a  valid  exception  or  not.'  We  did  It  In  the 
Foster  Case,  but  there  has  been  some  ques- 
tion as  to  whether  you  have  the  right  to  have 
an  exception  noted  to  this  ruling  xipoa  the 
motion  yon  make.  Let  an  exception  be  noted 
for  what  it  Is  worth  in  law. 

Your  second  motion  is  that  we  give  bind- 
ing Instractlons  to  the  Jury  to  bring  In  a  ver- 
dict of  not  guilty  as  to  John  Slenklewles  and 
Lndwig  Kosln.  We  dec}ine  to  give  such  In- 
Btmctlons  to  the  Jury  as  to  these  two  de- 
fendants. 

Mr.  Handy:  I  desire  to  note  an  excep- 
tion. 

GRUBB,  J.  Let  the  exception  be  noted, 
subject  to  the  validity  of  it 

Mr.  Handy:  I  wish  to  make  the  motion 
that  the  Jury  be  Instructed  to  bring  In  a  ver- 
dict of  not  guilty  as  to  all  three  of  the  de- 
fendants. 

GRUBB,  J.  We  refuse  to  give  such  in- 
BtmctloDS. 

Mr.  Handy:  I  desire  to  note  an  excep- 
tion. 

GRUBB,  J.  Ton  may  note  the  exception, 
subject  to  Its  validity. 

The  defendants  admitted  the  facts  testi- 
fied to  by  the  state's  witnesses  as  to  the  man- 
ner in  which  they  obtained  the  goods  In 
question,  and  stated  that  the  goods  were 
taken  to  Baltimore  through  mistake,  and 
with  no  criminal  Intent  to  convert  them  to 
their  own  use,  and  before  they  could  return 
them  to  the  owner,  in  Wilmington,  they  were 
arrested,  and  were  then  unable  to  do  so. 

PBNNEWILL,  J.  (charging  Jury).  John 
Slenklewlez,  Stanley  K.  Paklewskl,  and  Lud- 
wlg  Kosln,  the  defendants,  are  charged  In 
this  Indictment  with  having,  as  bailees  of 
certain  personal  property  of  Isabel  Behrlnger, 
fraudulently  converted  the  same  to  their 
own  use  In  this  county.  The  Indictment  Is 
based  on  the  following  provision  of  a  statute 
of  this  state  passed  May  8,  1808  (Rev.  Code 
1852,  p.  943,  c.  782,  J  1),  vis.:  "That  If  any 
person,  being  a  bailee  of  money  or  other 
property  the  subject  of  larceny,  shall  embez- 


sle  or  fraudulently  convert  the  same  to  bis 
own  use,  he  shall  be  deemed  guilty  of  a  mis- 
demeanor," etc 

Before  you  can  render  a  verdict  of  guilty 
against  the  defendants,  or  any  of  them,  you 
must  be  satisfied  from  the  testimony,  be- 
yond a  reasonable  doubt,  first,  that  such  de- 
fendants or  defendant  were  the  bailees  of 
property  belonging  to  Isabel  Behrlnger,  which 
was  the  subject  of  larceny;  and,  second, 
that  as  such  bailees  they  fraudulently  OOU" 
verted  the  same  to  their  own  use. 

A  bailment  consists  In  the  delivery  of 
some  personal  property,  the  subject  of  lar- 
ceny, by  one  person  to  another,  to  be  held 
according  to  the  purpose  or  object  of  the  de- 
livery, and  to  be  returned  or  delivered  over 
when  that  purpose  is  accompUsbed.  A  bailer 
is  one  to  whom  such  property  is  so  deliver- 
ed. It  is  not  denied  that  the  property  al- 
leged In  this  case  to  have  been  fraudulently 
converted  by  the  defendants  to  their  own 
use  Is  of  such  character  as  would,  under  the 
law  of  this  state,  be  the  subject  of  larceny: 
and  we  say  to  you,  therefore,  that  you  may 
assume  as  an  undisputed  fact  tiiat  the  prop- 
erty described  In  this  indictment  is  such  as 
would  be  the  subject  of  larceny.  As  you 
have,  no  doubt,  already  noted,  the  material 
part  of  the  charge  against  these  defendants, 
and  we  may  say  the  gist  of  this  action.  Is  the 
fraudulent  conversion  by  the  defendante  to 
their  own  use  of  the  property  described  In  the 
Indictment  It  is  Incumbent  on  the  state  to 
satisfy  you  not  only  that  the  property  came 
Into  the  possession  of  the  defendants  as  bail- 
ees by  delivery  from  the  owner  thereof,  and 
while  so  in  their  possession  was  converted  by 
them  to  their  own  use,  but  also  that  It  was 
fraudulently  converted  by  them  to  their  own 
use. 

Any  exercise  of  dominion  or  control  over 
property  by  one  in  possession  thereof,  Incon- 
.slstent  with  the  righto  of  the  owner  or  with 
the  nature  and  purpose  of  the  bailment  is 
evidence  of  a  conversion;  but  In  order  that 
It  shall  amount  to  a  fraudulent  conversion,  to 
the  bailee's  own  nse.  It  must  be  effected  wltli 
the  Intent  to  defraud  the  owner.  The  Intent 
to  defraud— that  Is.  'the  bad  faith  of  the 
bailees— Is  necessary  to  be  shown  before  the 
defendants  can  be  found  guilty.  Such  fraud- 
ulent Intent  may  be  proved  by  direct  evi- 
dence, such  as  the  declarations  and  admis- 
sions of  the  defendants,  or  by  any  circum- 
stances from  which  the  fraudulent  intent 
may  be  inferred.  It  is  not  necessary  for 
the  state  to  prove  the  fraudulent  conversion 
by  the  accused  of  all  the  property  described 
in  the  Indictment  The  proof  of  the  fraud- 
ulent conversion  of  any  of  the  articles  so 
described  will  be  sufficient  1^  so  proven  to 
your  satisfaction  beyond  a  reasonable  doubt 

It  is  strongly  urged  by  the  counsel  for  the 
prisoners  that  there  was  no  such  bailment 
in  this  case  as  is  required  by  law  to  sup- 
port an  indictment  for  the  teiudnlent  con- 
version of  the  property  by  the  defendants  as 
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bailees,  because  the  contract  of  bailment 
proved  bjr  the  state  was  a  void  contract,  be- 
ing made  on  Smiday.  It  Is  admitted  by  the 
state  that  the  contract  proved  was  made  on 
Sunday  and  la  void.  But  the  state  insists 
that  even  though  such  contract  is  void,  and 
even  though  there  be  no  contract  at  all,  nev- 
erthelesa  there  la  a  good  and  sufficient  bail- 
ment proved  in  this  case,  and  one  capable  of 
sustaining  the  indictment.  This  claim  is 
based  on  the  doctrine  that  a  delivery  of  the 
property  by  Mrs.  Bebringer  to  the  defend- 
ants upon  a  condition  or  tmat  that  it  should 
be  returned,  and  an  acceptance  by  the  de- 
fendants of  said  pr(verty,  constituted  a  valid 
bailment  of  the  property;  and  made  the  de- 
fendants the  bailees  thereof;  that,  even 
thongb  ttae  contract  attempted  to  be  made 
between  Mrs.  Bebringer  and  these  defend- 
ants -was  invalid  and  of  no  effect,  yet  the 
property  was  In  fact  delivered  by  her  under 
such  drcmnstances  as  to  create  in  the  per- 
sons to  whom  she  delivered  it  the  relation  of 
bailees  to  the  properl7>  We  think  the  law 
upon  this  subject  is  very  clearly  and  cmrr^- 
ly  stated  in  the  case  of  The  Queen  v.  Mc- 
Donald, T..  R.  16  Queen's  Bench  Division, 
323,  upon  which  the  state  relies.  In  tliat 
case  Lord  Coleridge,  C.  J.,  said:  "It  Is  said 
tnat  tbfi  prisoner  cannot  be  convicted  of  lar- 
ceny as  a  bailee,  because,  being  an  infant, 
be  was  not  competent  to  enter  into  a  contract 
of  bailment;  that,  the  oftense  charged, 
against  him  depending  upon  bis  having  acted 
In  a  manner  inconsistent  with  the  terms  of 
a  contract,  he,  being  unable  to  enter  into 
such  a  contract,  cannot  be  guilty  of  the  of- 
fense. It  seems  to  me  that  this  contention 
is  based  upon  an  assumption  which  is  not 
correct  In  law.  It  Is  not  correct,  as  it  ap- 
pears to  me,  to  use  the  ezpresslon  'contract 
of  bailment'  In  a  sense  which  implies  that 
every  bailment  must  necessarily  in  Itself  be 
a  contract.  I  do  not  so  understand  the  defi- 
nitions of  the  term  'bailment'  It  is  perfectly 
true  that  in  almost  all  cases  a  contract,  ei- 
ther express  or  Implied  by  law,  accompanies 
a  bailment,  but  it  seems  to  me  that  there 
may  be  a  complete  bailment  without  the 
contract.  *  *  *  ^e  is  guilty  of  the  of- 
fense, not  because  he  has  broken  a  contract 
which  he  was  incapable  of  making,  but  be- 
cause, being  capable  of  becoming  a  bailee  of 
these  goods,  and  having  become  one,  he 
dealt  with  the  goods  in  such  a  manner  as 
by  the  terms  of  the  act  to  render  him  guilty 
of  the  crime  of  larceny."  In  the  same  case. 
Cave,  J.,  said:  "Surely  there  was  a  bailment, 
in  ttae  sense  that  there  was  a  delivery  upon 
condition.  The  Infant  was  In  lawful  posses- 
sion of  the  goods  only  \iy  reason  pf  the  own- 
er's baving  delivered  them  to  him  upon  cer- 
tain conditions."  In  Hale  on  Bailments  & 
Carriers,  at  page  14,  It  is  sold:   "It  may  be 


safely  said  that  wherever  possession  of  a 
thing  is  knowingly  acquired,  unaccompanied 
by.  the  right  of  ownership,  a  bailment  rela- 
tion is  established,  and  the  person  in  pos- 
session holds  the  thing  acquired  simply  as  a 
bailee.  The  delivery  Is  the  keynote  of  the 
whole  transaction."  It  is  a  general  and  well- 
established  rule  that  no  action  can  be  main- 
tained on  a  contract  made  in  violation  of 
law.  When  a  contract  is  made  on  Sunday, 
and  the  making  of  it  on  that  day  is  forbid- 
den by  statute,  the  contract  is  void,  though 
the  thing  contracted  to  be  done  may  be  law- 
ful. And  yet,  although  the  owner  may  place 
his  property  in  the  hands  of  another  under  a 
contract  which  Is  void,  he  does  not  forfeit 
his  property  in  the  thing  which  be  has  thus 
delivered.  While  the  party  to  an  unlawful 
contract  shall  not  receive  the  aid  of  the  law 
to  enforce  tbat  contract,  or  to  compensate 
him  for  the  breach  of  it,  and  while  the  con- 
tract may  be  void,  the  general  property  in 
the  thing  bailed  remains  with  tbe  former 
owner.  The  consequences  of  a  volt  contract 
do  not  extend  to  a  forfeiture  of  the  owner's 
general  right  of  property,  and  for  a  wrongful 
invasion  of  tbat  right  he  may  maintain  tro- 
ver against  the  bailee.  Woodman  v.  Hub- 
bard, 26  N.  H.  67,  57  Am.  Dec.  310,  and  cases 
therein  cited;  Hale  on  Bailments  &  Carriers, 
181;  2  Parsons  on  Contracts  (5th  Ed.)  763. 
We  say  to  you,  gentlemen  of  the  Jury,  that 
there  may  be  a  bailment  without  a  contract, 
and,  even  though  tbe  contract  sought  to  be 
made  be  void  in  law,  yet,  if  the  property  be 
delivered  by  the  owner,  the  law  Imposes 
upon  the  person  to  whom  It  is  delivered  the 
duty  or  obligation  to  return  it  to  the  owner. 
It  is  for  you  to  say,  upon  all  the  evidence 
in  the  case,  after^  applying  thereto  the  law 
as  we  have  declared  It  to  you,  whether  the 
defendants,  or  any  of  tbem,  are  guilty  of  the 
charge  laid  In  this  indictment  If  you  are 
satisfied  from  tbe  evidence,  beyond  a  rea- 
sonable doubt,  that  the  property  described  in 
tbe  indictment,  or  any  part  of  it,  was  deliv- 
ered by  Mrs.  Bebringer  to  the  defendants 
upon  a  condition  or  trust  to  be  returned  to 
her,  and  so  accepted  by  tbem,  and  you  shall 
further  believe  that  they  did  not  return  said 
property,  but  fraudulently  converted  the 
same  to  their  own  use,  as  alleged  in  the  In- 
dictment, your  verdict  should  be  "Guilty,"  as 
to  all  or  such  of  the  defendants  as  you  be- 
lieve to  be  guilty  under  the  evidence  and  the 
law  as  we  have  stated  it.  If,  after  carefully 
considering  all  the  testimony,  you  should  en- 
tertain a  reasonable  doubt  as  to  the  guilt 
of  the  defendants  or  any  of  them,  your  ver- 
dict should  be  "Not  Guilty,"  as  to  any  one  or 
more  of  said  defendants  regarding  whose 
guilt  you  entertain  such  reasonable  doubt 

The  Jury  disagreed. 
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STATE  T.  DI  GUGLIBLMO. 

(Oourt  of  General  Sessiona  of  Delaware.    New 

Castle.    May  21,  1903.) 

HOMICIDE— ASSAULT  WITH  INTENT  TO  KILIr- 
INTENT  —  MALICE  —  CAPACITY  —  PRBSUMP- 
TION— DRUNKENNESS— REASONABLE    DOUBT. 

1.  Under  au  indictment  charging  an  assault 
with  intent  to  commit  murder,  defendant  may 
be  convicted  of  simple  assault  only. 

2.  In  order  to  warrant  a  conviction  for  assault 
with  intent  to  commit  murder,  it  must  be  proved 
that  defendant  intended  to  murder  his  victim. 

3.  An  assault  is  au  unlawful  attempt  by  vio- 
lence to  do  injury  to  the  person  of  another,  the 
person  making  the  attempt  having  the  present 
ability  to  commit  such  injury. 

4.  To  constitute  the  statutory  ofEense  of  as- 
sault with  intent  to  commit  murder,  the  attend- 
ing circumstances  must  be  such  as  to  show 
that  it  would  have  been  murder  of  the  first  or 
secoud  degree  if  the  assailant  had  accomplished 
his  purpose. 

5.  The  express  malice  which  constitutes  mur- 
der of  the  first  degree  is  proved  by  circum- 
stances satisfactorily  evidencing  a  sedate,  de- 
liberate purpose,  and  formed  design,  to  kill 
another.  ^ 

6.  The  fmplied  malice  whidi  constitutes  mur- 
der of  the  second  degree  is  proved  where  it  is 
shown  that  the  killing  was  done  suddenly,  with- 
out justification  or  excuse^  and  without  provoca- 
tion, or  without  provocation  sufficient  to  reduce 
the  homicide  to  manslaughter. 

7.  Malice  is  implied  by  law  from  every  de- 
liberate, cruel  act  committed  by  one  person 
against  another,  no  matter  how  sudden  such  act 
may  be. 

8.  An  intent  to  commit  morder  may  be  shown 
by  direct  evidence,  or  by  the  acts  and  conduct 
of  the  accused,  and  by  other  circumstances. 

9.  When  a  person  charged  with  an  ofFense  Is 
more  than  14  years  of  age,  he  has  the  burden 
of  proving  that  he  was  mentally  incapable  of 
committing  the  crime  alleged. 

10.  Though  mere  drunkenness  does  not  ex- 
cuse a  crime  committed  while  in  that  coudi- 
tion,  a  person  so  intoxicated  as  to  be  incapable 
of  formmg  that  particular  and  specific  intent 
necessary  to  constitute  an  assault  to  commit 
murder  cannot  commit  that  crime. 

11.  The  reasonable  doubt  required  for  a  con- 
viction of  a  crime  is  not  a  mere  imaginary, 
whimsical,  or  even  possible  doubt  of  the  gnUt 
of  the  accused,  but  is  such  real  and  substantial 
doubt  as  intelligent  men  may  reasonably  enter- 
tain on  a  careful  consideration  of  all  the  facts 
proven  in  the  case. 

Savino  Di  Guglielmo  -was  Indicted  for  an 
assault  with  Intent  to  commit  murder. 
Guilty. 

The  prisoner  was  indicted  for  an  assault 
with  Intent  to  murder  his  wife.  At  the  trial 
the  evidence  showed  that  the  defendant  on 
the  day  In  question  bad  been  drinking  heavily 
from  about  10  o'clock  in  the  morning,  and, 
while  in  a  more  or  less  Intoxicated  condition, 
came  Into  bis  wife's  bedroom  at  his  home. 
No.  103  Shipley  street,  in  the  city  of  Wil- 
mington, and,  after  a  few  moments'  conver- 
sation with  her,  went  into  the  kitchen  ad- 
joining, secured  a  butcher  knife,  returned 
with  the  same  to  the  bedroom,  and  made  an 
attack  upon  bis  wife  with  the  said  knife 
while  she  was  lying  in  bed,  inflicting  nine 
wounds  upon  ber  head,  arms,  and  leg;  that 
their  son  Michael,  who  was  asleep  in  an  ad- 


11  2.  See  Homicide,  vol.  Z6,  Cent.  Dig.  t  lU. 


joining  room,  was  aroused  by  the  screams  of 
his  mother,  ran  into  the  room,  and  succeed- 
ed in  getting  the  knife  away  from  his  fa- 
ther; that  the  mother  then  escaped  from  tbe 
room,  tbe  police  were  summoned,  and  tbe 
prisoner  placed  under  arrest 

Defendant's  counsel  asked  the  court  to 
Instruct  tbe  Jury,  inter  alia,  as  follows: 
First,  that  it  is  as  incumbent  upon  tbe  state 
to  prove  beyond  a  reasonable  doubt  tbe  in- 
tent to  commit  murder,  as  it  is  that  it  prove 
tbe  assault;  second,  tliat  tbe  court  instmct 
the  Jury  as  to  what  constitutes  a  reasonable 
doubt,  and  that  such  doubt  should  inure  to 
the  benefit  of  tbe  prisoner;  tbhrd,  that  tbe 
Jury  could  only  consider  tbe  act  and  intent 
and  are  not  to  be  influenced  by  the  extent 
of  tbe  injuries;  fourth,  that  drunkenness 
was  no  excuse  for  an  assault,  but,  if  the 
defendant  is  cliarged  with  an  intent  accom- 
panying an  assault,  the  intent  could  not  ex- 
ist if  he  was  too  drunk  to  entertain  it,  and 
the  wrongful  act  does  not  supply  or  aid  the 
proof  of  the  intent  to  kill. 

Argued  before  LORE,  O.  J.,  and  ORTJBB,  J. 

Herbert  H.  Ward,  Atty.  Gen.,  for  tbe  State. 
Sylvester  D.  Townsend,  Jr.,  for  defendant. 

GRUBB,  J.  (charging  Jury).  This'  indict- 
ment charges  Savino  Di  Guglielmo  with  an 
assault  with  Intent  to  murder  Marie  G.  Di 
Guglielmo,  his  wife,  tbe  prosecuting  witness. 
Under  this  indictment,  yon  may  find  the 
prisoner  guilty  either  of  the  assault  with  in- 
tent to  murder,  or  of  the  simple  assault, 
merely,  or  not  guilty  of  either,  according  as 
the  law  and  tbe  evidence  may  warrant  your 
verdict  In  order  to  warrant  you  In  finding 
that  he  is  guilty  in  manner  and  form  as  he 
is  indicted  (that  Is,  not  only  of  the  assault 
but  of  the  assault  with  Intent  to  murder,  as 
charged  in  this  Indictment),  it  Is  incumbent 
upon  the  state  to  satisfy  you  from  all  tbe 
evidence  In  the  case,  beyond  a  reasonable 
doubt,  that,  although  the  assault  may  have 
been  committed  (if  you  find  so  upon  tibe  evi- 
dence), still  It  was  also  done  by  the  prisoner 
with  the  specific  felonious  intent  to  murder 
his  said  wife.  Such  intent  to  murder  is  ab- 
solutely material,  and  essential  to  be  proven 
in  this  case  before  you  can  find  him  guilty 
of  the  said  assault  with  Intent  to  murder. 

An  assault  is  an  unlawful  attempt,  by 
violence,  to  do  injury  to  tiie  person  of  an- 
other; the  person  making  the  attempt  having 
tbe  present  ability  to  commit  such  injury. 

As,  in  addition  to  tbe  assault,  the  intent  to 
murder  is  also  charged  in  this  indictment,  it 
therefore  is  necessary  for  us  to  define  to  you 
what  murder,  vrtthln  the  meaning  of  the  law, 
is.  For  you  must  be  satisfied  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
prisoner's  alleged  act,  if  his  wife's  death  bad 
actually  been  caused  thereby,  would  be  mur- 
der of  tbe  first  or  second  degree,  and  noth- 
ing less,  before  you  can  render  a  verdict  of 
guilty  of  the  intent  to  murder.    To  constitute 
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tiw  stetntDiT  oifense  of  assault  with  Intent  to 
commit  mnrder,  tbe  drcumstancea  must  be 
■och  as  to  allow  that  It  wonld  have  been 
morder  U  the  assailant  had  accomplished 
neb  intent  Murder  Is  where  a  person  of 
sound  memory  and  discretion  unlawfully  kills 
any  reasonable  creature  In  being,  under  the 
peace  of  the  state,  with  malice  aforethought, 
either  express  or  Implied.  The  chief  char- 
acteristic of  this  crime,  distinguishing  It  from 
every  other  Und  of  homicide,  and  therefore 
indispensably  necessary  to  be  proved,  Is 
malice  prepense  or  aforethought.  Under  the 
statute  law  of  this  state,  there  are  two  de- 
grees of  murder,  namely,  murder  of  the  first 
and  mnrdw  of  the  second  degree.  The  first 
Is  wbece  tbe  crime  of  murder  is  committed 
with  express  malice  aforethought,  or  In  per- 
petrating or  attempting  to  perpetrate  any 
crime  punishable  with  death;  and  the  second 
d^ree  Is  where  the  crime  of  murder  is  com- 
mitted otherwise,  and  with  malice  afore- 
thongtat  implied  I^  law.  The  express  malice 
which  constitates  murder  of  the  first  degree 
is  proved  by  circumstances  satisfactorily  evi- 
dencing a  sedate,  deUberate  purpose  and 
farmed  design  to  kill  another,  such  as  the 
deUberate  selection  and  use  of  a  deadly  weap- 
on, the  preparation  and  use  of  poison,  and  the 
like.  Implied  or  constructive  malice  Is  an 
inference  or  concluslou  of  law  from  the  facts 
found  by  the  Jury.  Therefore  murder  of  the 
second  degree  may  be  proved  where  It  Is  not 
satisfactorily  shown  by  the  evidence  stibmlt> 
ted  to  the  jury  that  the  killing  was  done  with 
a  sedate,  deliberate  purpose  and  formed  de- 
sign to  take  life,  or  in  perpetrating  or  at- 
tempting to  perpetrate  any  crime  punishable 
with  death,  but  Is  so  shown  that  It  was  done 
suddenly,  without  justification  or  excuse,  and 
without  any  provocation,  or  without  provoca- 
tion saflSdent  to  reduce  the  homicide  to  the 
grade  of  manslaughter. 

Malice  is  Implied  by  law  from  every  de- 
liberate, cruel  act  committed  by  one  person 
against  another,  no  matter  how  sudden  such 
act  may  be.  For  the  law  considers  that  he 
who  does  a  cruel  act  voluntarily  does  it 
malidonsly.  And  whenever  the  act  from 
which  death  ensues  Is  proven  by  the  prosecu- 
tion, unaccompanied  by  circumstances  of  jus- 
tlflcatlon,  excuse,  or  mitigation,  the  law  pre- 
sumes that  the  homicide  was  committed  with 
malice;  and  it  is  therefore  Incumbent  upon 
the  prisoner  to  show  by  evidence  that  the 
killing  was  not  malicious,  and  therefore  does 
not  amount  to  mnrder. 

Having  explained  to  you  what  an  assault 
is,  and  having  also  stated  to  you  that,  in  ad- 
dition to  the  proof  of  the  assault.  If  they 
have  proven  it  to  you,  the  prosecution  must 
show  the  specific  intent  to  murder  the  per- 
son named  in  the  indictment— that  la,  to  kill 
her  with  either  express  or  implied  malice 
aforethought— it  becomes  necessary  for  ui 
further  to  state  to  you  how  such  intent  to 
murder  may  be  shown  to  your  satisfaction. 
The  intent  to  commit  murder  may  be  shown 


by  direct  evidence  of  the  Intent— that  la,  liy 
the  express  confession  or  declaration  of  the 
accused  that  he  committed  the  alleged  assault 
with  Intent  to  murder;  or,  if  there  be  no 
such  direct  evidence,  the  intent  to  commit 
murder  may  be  proved  by  tbe  acts  or  the 
conduct  of  the  accused,  and  other  circum- 
stances, from  which  the  Jury  may  naturaUjr 
and  reasonably  inter  the  Intent  charged.  For 
instance,  it  is  a  principle  of  law  that  every 
man  must  be  presumed  to  Intend  the  natural 
and  probable  consequences  of  his  own  volun- 
tary or  willful  act  So  that,  from  the  use  of 
a  deadly  weapon  against  another,  the  Jury 
may  infer  the  intent  to  commit  murder,  un- 
less the  circumstances  In  the  case  satisfy  yon 
to  tbe  contrary.  As  to  the  question  of  Intent 
to  murder,  as  charged  in  this  Indictment  it 
is  for  you  to  say  from  the  evidence  before 
you  whether  there  is  such  evidence,  taken  In 
connection  with  all  the  facts  in  the  case,  as 
wlU  warrant  you  in  Inferring  that  the  accused 
assaulted  his  wife,  Marie  O.  Di  Gugllelmo,  the 
prosecuting  witness,  with  intent  to  murder 
her;  such  intent  as  we  have  said,  being 
provable  by  and  inferable  from  the  voluntary, 
unlawful  use,  in  a  manner  or  under  circum- 
stances perilous  to  human  life,  or  directly 
tending  to  great  bodily  harm,  of  a  loaded  pis- 
tol, sword,  ax,  heavy  bar  of  iron,  butcher 
knife,  or  other  weapon  which  tbe  law  consid- 
ers a  deadly  weapon,  or  of  any  other  Instra- 
ment  or  missile  reasonably  likely  to  take  hu- 
man life  when  so  used. 

It  Is  a  maxim  of  law  in  favor  of  every 
accused  person  that  he  is  presumed  to  be 
Innocent  until  the  prosecution  has  shown 
him  to  be  guilty  beyond  a  reasonable  doubt 
It  is  also  an  established  rule  of  law  that 
every  person  of  the  age  of  14  years  and  up- 
wards is  presumed  to  be  mentally  capable 
of  committing  crime  until  the  contrary  la 
proven;  and  the  burden  is  upon  the  accused, 
after  he  has  reached  the  age  of  14  years,  to 
prove  that  he  is  not  mentally  capable  of  com- 
mitting the  crime  charged.  In  this  case  the 
prisoner  has  sought  to  show  that  he  was 
Incapable  of  committing  the  crime  charged, 
because  he  was,  as  he  contefids,  so  intoxi- 
cated at  the  time  of  its  alleged  commission 
that  he  was  by  reason  thereof  mentally  in- 
capable of  forming  or  entertaining  the  spe- 
cific felonious  Intent  to  murder,  as  alleged  in 
this  indictment  The  law  regarding  this 
ground  of  defense  was  declared  by  this  court 
at  the  November  term,  1902,  in  State  v. 
Michael  Kavanaugh  (not  yet  ofilclally  report- 
ed) 53  Ati.  835.  Larceny  was  the  offense 
charged  in  that  ease,  but  we  consider  that 
the  law  therein  announced  Is  also  applica- 
ble to  the  crime  of  assault  with  intent  to 
murder,  as  charged  in  the  present  indict- 
ment Roberts  v.  People,  19  Mich.  401,  416. 
The  doctrine  as  stated  by  this  court  In  State 
V.  Kavanaugh  is  as  follows:  "The  law  is 
well  settied,  as  a  general  rule,  that  one  who 
voluntarily  intoxicates  himself  and  beclouds 
his  reason  cannot  set  up  sncb  condition  In 
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«zciue-or  miilKatlon  of  a  crime  commlttecl 
while  In  that  condition.  The  effects  of  drunk- 
etmesB  npon  tbe  mind  and  upon  men's  ac- 
tions when  under  tbe  full  Influence  of  liquor 
are  facts  known  to  erery  one,  and  It  la  as 
mtich  tbe  duty  of  men  to  abstain  from  pla- 
cing tbemselves  in  a  condition  from  which 
such  danger  to  others  Is  to  be  apprehended 
as  It  Is  to  abstain  from  firing  into  a  crowd, 
or  doing  any  other  act  likely  to  be  attended 
with  dangerous  or  fatal  consequences.  There 
would  rarely  be  a  conyiction  for  homicide, 
for  instance.  If  drunkenness  avoided  respon- 
sibility. Few  violent  crimes  would  probably 
be  attempted  witliout  resorting  to  liquor  both 
as  a  stimulant  and  as  a  shield,  and  the  very 
fact,  therefore,  wtdch  shows  peculiar  malig- 
nant deliberation,  would  be  Interposed  as  an 
excuse.  But  although  voluntary  intoxication 
constitutes  neither  excuse  for  nor  palliation 
of  crime,  yet  in  cases  in  which  a  specific  or 
particular  intent  or  purpose  is  an  essential 
or  constitntent  element  of  the  offense,  as  In 
the  case  of  larceny,  intoxication,  even  though 
voluntary,  becomes  a  matter  for  considera- 
tion, and  Is  competent  evidence  on  the  quea- 
tlan  whether  by  reason  tbereof  tbe  defendant 
was  incapable  of  forming  or  entertaining 
such  an  Intent  or  purpose  at  the  time  the  act 
was  perpetrated.  When  the  nature  and  com- 
mission of  the  crime  are  made  by  law  to 
depend  npon  the  peculiar  state  and  condition 
of  the  mind  at  the  time,  and  with  reference 
to  the  act  done,  drunkenness,  as  a  matter  of 
fact,  affecting  such  state  or  condition  of  the 
mind,  is  a  proper  subject  for  the  considera- 
tion of  the  Jury.  If  the  mental  status  re- 
quired by  law  to  constitute  crime  be  one  of 
deliberation  or  premeditation,  and  drunken- 
ness excludes  tbe  existence  of  such  mental 
fstate,  then  the  particular  crime  charged  is 
not  excused  by  drunkenness,  but  has  not.  In 
fact,  been  committed.  To  regard  the  fact  of 
voluntary  intoxication  as  meriting  consider- 
ation In  such  a  case  Is  not  to  hold  that  drunk- 
enness will  excuse  crime,  but  to  Inquire 
whether  the  very  crime  which  the  law  defines 
has  been,  in  point  of  fact,  committed.  It  Is 
manifest  that  great  caution  Is  necessary  in 
tbe  application  of  this  doctrine,  and  those 
whose  province  it  Is  to  decide  In  such  cases 
should  be  satisfied  from  all  the  facts  and  cir- 
cumstances before  them  that  the  unlawful 
act  was  committed  by  the  accused  when,  by 
reason  of  intoxication,  his  mental  condition 
was  such  that  he  did  not  know  that  he  was 
committing  the  crime,  and  also  that  no  de- 
sign to  do  the  wrong  existed  on  his  part  be- 
fore he  became  thus  Incapable  of  knowlug 
what  he  was  doing.  There  is  great  danger 
that  undue  weight  will  be  attached  to  the 
fact  of  drunkenness.    Where  It  la  shown  In 


a  criminal  case,  o<Muta  and  Joriea  ■hoold  see 
that  it  Is  used  only  for  the  purposes  atated, 
and  not  as  a  cloak  or  Justification  for  crime, 
and  that  it  Is  not  feigned  or  pretended,  nor 
actually  Incurred  for  the  purpose  of  the  com- 
mission of  the  particular  offense.  Whether 
the  accused  was  so  drunk  at  the  time  of 
committing  the  act  as  to  be  incapable  of 
forming  or  entertaining  the  design  or  intent 
In  question  is  always  a  conclusion  to  be 
drawn  by  the  Jury  firam  all  the  evidence  be- 
fore It.  And  the  mere  fact  of  Intoxication, 
no  matter  how  complete  or  overpowering,  la 
not  conclusive  evidence  of  tbe  absence  of 
capacity  to  form  an  Intent  to  commit  crime. 
Evidence  of  Intoxication  should  always  be 
received  with  great  caution,  and  carefully 
examined  in  connection  with  the  other  prov- 
en circumstances.  A  person  who  is  intoxi- 
cated may  nevertheless  be  capable  of  delib- 
eration and  premeditation,  and  a  drunken 
man  who  commits  a  wcongf ul  act  willfully 
and  premedltatedly  is  as  guilty,  in  tbe  eyes 
of  the  law,  as  If  he  had  been  sober.  If  a 
person  resolves  to  commit  a  crime,  and  then 
drinks  to  Intoxication  and  commits  the  act, 
tbe  fact  of  Intoxication  cannot  lessen  tbe  de- 
gree of  the  offense,  because  he  specifically 
intended  to  commit  it.  When  the  specific  In- 
tent, as  In  this  case  before  you,  is  a  neces- 
sary ingredient  of  the  crime,  so  long  aa  the 
defendant  is  capable  of  conceiving  and  en- 
tertaining the  design,  be  must  be  presumed, 
in  the  absence  of  proof  to  the  contrary,  to 
have  intended  the  natural  and  probable  con- 
sequences of  his  act" 

So  far  as  we  remember  the  prayers,  it  on- 
ly remains  for  us  to  say  to  you,  gentlemen, 
that  the  state  must  prove  to  your  satisfac- 
tion, beyond  a  reasonable  doubt,  the  offense 
charged  in  this  indictment— either  the  assault 
with  Intent  to  murder,  or  the  simple  assault 
—before  you  can  find  a  verdict  of  guilty  of 
either.  A  reasonable  doubt  la  not  a  mere 
imaginary,  whimsical,  or  even  possible  doubt 
of  the  guilt  of  the  accused,  but  is  such  a 
real  and  substantial  doubt  as  Intelligent  and 
Impartial  men  may  reasonably  entertain  up- 
on a  careful  consideration  of  all  the  facts 
proven  in  the  case. 

We  repeat,  if  yon  should  be  unable  to  find 
that  the  prisoner  Is  guilty  of  the  entire  crime 
charged  (that  Is,  of  tbe  assault  with  Intent 
to  murder),  under  tbe  law  as  we  have  stated 
It  to  you,  then  you  may  find  him  guilty  of 
the  assault,  merely. 

With  these  remarks,  we  leave  the  matter  in 
your  bands,  to  render  such  verdict  as  you 
deem  proper  under  the  law  and  the  evidence 
In  the  case. 

Vodict,  "Gnnty." 
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GODFRBT  T.  BOBBRT8  at  si. 

(Court  of  Cbaneeiy  of  New  letMvj.  June  29, 
1008.) 

WOXia-DBVISES  IN  TRtlST— TEHMINATION  OV 
TBVST— RIOHT  OF  DETISBS. 
1.  Where  a  testator  devises  bis  estate  in  tnist, 
directing  tbe  paymeat  of  the  interest  to  bia 
danghter  for  life,  and  on  her  deatli  the  division 
of  the  fund  eoiiaUy  among  the  daughter's  chil- 
dren who  shall  then  be  living,  the  assignee  of 
the  daughter  and  her  children  cannot  require 
the  distribution  of  the  fund  during  the  daugh- 
ter's life  on  the  ground  that  any  new  benefi- 
ciaries may  hold  the  parties  who  have  received 
the  fund  and  compel  restitution. 

Bill  by  Burrows  Oodfrey  agalsBt  George 
M.  Roberta  and  otbera.  Heard  on  demurrer 
to  tbe  bill.    Demurrer  sustained. 

J.  J.  Oandall,  for  complainant  L,  Nev- 
comb,  for  demurrants. 

STEVENSON,  V.  a  Tbe  complainant,  tn 
defending  his  bill  against  the  criticism  of  the 
demmrants,  reads  from  it  the  following  case: 
George  Roberts,  by  bis  tost  will,  gives  bis 
entire  estate,  real  and  personal--9l0,000  of 
realty  and  $4,000  of  personalty—  to  his  'wid- 
ow for  life,  and  at  her  death  $4,000  of  It  to 
Us  son,  the  defendant  George  M.  Roberts, 
who  also  Is  appointed  executor,  in  trust  to 
Inrest  tbe  same  In  safe  securities,  and  pay 
tbe  Interest  to  tbe  testator's  daughter,  Esther 
B.  GUI,  semiannually,  during  ber  life,  and 
on  ber  death  to  divide  the  fund  equally 
among  ber  (EiSther's)  children  who  shall  then 
be  living.  All  tbe  residue  of  the  estate  goes 
to  the  son,  George  M.  Roberts,  absolutely. 
Tbe  widow  died  about  10  years  ago.  Tbe 
daughter,  Esther,  and  ber  three  children, 
about  a  year  before  the  filing  of  the  bill, 
applied  to  tbe  trustee  of  the  fund,  claiming 
tbe  right  to  elect  to  take  tbe  fund  and  dis- 
cbarge tbe  trustee.  At  first  tbe  trustee  agreed 
to  grant  this  request,  but  later  refused,  al- 
leging that  he  was  advised  by  counsel  that  It 
would  not  be  legal  for  him  to  pay  over  the 
fnnd,  and  that,  therefore,  he  would  retain 
It,  and  execute  tbe  trust  Subsequently  the 
daughter,  Esther,  and  ber  three  children  as- 
signed their  interest  In  the  fund  to  the  com- 
plainant Tbere  is  no  allegation  that  the 
fund  is  not  invested  according  to  tbe  will, 
or  any  charge  that  tbe  defendant,  the  trus- 
tee, bas  refused  to  give  the  beneficiaries  all 
information  to  which  tbey  are  entitled.  Tbe 
bill  prays  that  the  fund  may  .be  paid  over  to 
tbe  complainant  as  assignee  of  Esther  M. 
GUI  and  ber  three  children,  and  that  the 
complninant  may  have  otber  relief  connect- 
ed with  such  payment 

Tbe  sole  ground  on  which  the  bill  is  sought 
to  be  sustained  is  that  the  complainant,  as 
assignee  of  Esther  B.  Gill  and  ber  three  chil- 
dren, is  entitled  to  take  the  fund.  No  other 
relief  disconnected  from  that  demand  and 
claim  has  been  pointed  oat  in  the  argument 
as  based  upon  any  of  tbe  allegations  of  the 
bOI.  "Fbe  defendants'  demurrers  specify, 
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among  other  gronnds,  that  the  bill  shows 
that  It  Is  nncertaln  who  the  final  takers  of 
the  fund  may  be;  that  the  testator's  dani^- 
ter,  Esther  B.  GUI,  may  outlive  an  ber  chil- 
dren, or  other  children,  may  be  bom  to  her, 
who  will  be  entitled  to  shares,  or  even  to  tbe 
wbole  of  the  fond;  that  therefore,  tbe  trus- 
tee must  hold  tbe  fund  until  at  tbe  death  of 
Bother  tbe  final  beneficiaries  shall  be  ascer- 
tained. The  complainant  endeavors  to  meet 
this  objection  to  tbe  bill  by  urging  that  any 
new  beneficiaries  may  bold  the  parties  who 
have  received  the  fund  as  trustee,  and  com- 
pel restitution;  that  In  tbe  language  of  com- 
plainant's brief,  "equity  will  not  continue  tbe 
trust  to  exhaust  every  conceivable  expectan- 
cy." This  view  Is  manifestly  nnsonnd.  The 
testator  established  tbe  trust  in  order  to  in- 
sure tbe  final  distribution  of  tbe  fund  tn  ac- 
cordance with  his  directions.  The  complain- 
ant, as  assignee  of  Esther  and  ber  three 
children,  now  living,  bas  no  right  at  present 
to  the  fund,  and  may  never  have  any  Tight  to 
any  part  of  it  The  trustee  was  properly  ad- 
vised that  It  Is  his  duty  to  hold  tbe  fund  in 
trust  until  the  death  of  the  daughter,  Esther. 
The  demurrers  will  be  sustained. 


(4  Pea.  IH) 


CRAIG  V.  BURRia 


(Superior  Oonrt  of  Delaware.    New  Castle. 
Dec.  10,  1902.) 

BLANDER  —  PRIVILBOE  —  STATEMENT   BT  AT- 
TORNEY—EVIDENCE. 

1.  In  an  action  for  slander  in  stating  that 
plaintiff  had  committed  a  certain  offense  and 
would  have  to  settle  or  "go  up  the  road,"  it 
was  proper  to  exclude  a  question  as  to  what 
people  in  and  about  the  vicinity  understood  by 
the  phrase  "go  up  the  road." 

2.  Pleadings  in  a  case  are  not  admissible  as 
evidence  therein. 

8.  In  an  action  for  slander  it  appeared  that 
defendant  was  a  practicing  attorney;  that  the 
words  were  spoken  after  plaintiff  was  arrested 
and  brought  before  a  Justice  ou  complaint  of 
a  third  person  charging  him  with  obtaining 
money  by  false  pretenses,  but  outside  of  the 
office  of  the  justice,  near  the  front  thereof, 
and  before  plaintiff  bad  been  taken  before  the 
jiiiitice  to  answer  the  charge,  defendant,  plain- 
tiff, and  others  being  -  present,  and  defendant 
representing  the  prosecuting  witness.  The 
words  spoken  were  that  "you  collected  money 
by  false  pretenses  from  H.,  and  it  has  got  to 
be  settled  here  and  now,  or  you  go  up  the 
road,"  etc.  Beld^  that  defendant  had  not  ex- 
ceeded his  privilege. 

Action  for  slander  by  William  Craig 
against  Martin  B.  Burris.  Verdict  directed 
for  defendant 

Tbe  defendant  was  a  practicing  attorney, 
being  a  member  of  the  New  Castle  coimty 
bar.  At  the  trial  it  was  proved  that  the  al- 
leged slanderous  words  were  uttered  after 
the  plaintiff  was  arrested  and  brought  to  the 
office  of  a  Justice  of  the  peace  upon  a  war- 
rant Issued  by  said  Justice,  upon  complaint  of 
one  Benjamin  F.  Glnn,  charging  the  plaintiff 
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wltb  «btEtliiiiig  money  b^  false  pretense;  but 
oatslde  of  tbe  office  of  the  Justice,  near  tbe 
front  thereof,  and  before  he  had  been  taken 
before  Mid  justice  to  answer  said  charge,  the 
defendant  (Burrls)  and  the  plalntlil  (Cralgi 
and  others  being  present.  It  was  also  prov- 
ed that  the  defendant  was  present  upon  the 
occasion  In  question,  representing  one  Ben- 
jamin F.  Ginn,  the  prosecuting  witness  In  the 
prosecution  based  upon  the  said  warrant. 
Olnn  claimed  that  Oralg  owed  blm  a  certain 
sum  of  money.  The  plaintlfC,  who  was  there 
without  counsel,  admitted  that  he .  owed 
Olnn,  but  denied  that  he  obtained  the  money 
by  false  pretense  from  Geo.  M.  D.  Hart,  as 
stated  in  the  warrant,  claiming  that  the  only 
money  he  obtained  from  Hart  was  for  bis 
one-third  share  of  the  grain,  as  tenant  of 
Glnn's  farm.  The  plaintiff's  evidence  on  tbe 
last-named  point  was  corroborated  by  tbe 
testimony  of  James  A.  Hart. 

The  statements  made  by  the  defendant  to 
the  plaiutifF  upon  that  occasion,  as  detailed 
by  the  difTerent  witnesses  in  the  slander 
case,  were  as  follows:  "Ton  collected  this 
money"  or  "got  this  money,  by  false  pre- 
tense.*' "You  collected  money  by  false  pre- 
tense from  Mr.  George  M.  D.  Hart."  "You 
collected  money  by  false  pretense  from  Mr. 
George  M.  D.  Hart,  and  It  has  to  be  settled 
here  and  now,  or  you  go  up  the  road."  "Mr. 
Craig  asked  for  a  few  days  longer,  that  he 
might  have  his  accounts  straightened  up,  so 
he  could  settle.  Mr.  Burrls  said,  'No,  sir; 
here  and  now  this  must  be  settled.  You  have 
committed  a  very  grave  offense  against  the 
state  law.  I  could  give  you  a  great  deal  of 
trouble,  but  I  don't  want  to  hurt  yon.' " 

Argued  before  LORE,  a  J.,  and  SPRTJ- 
AX0E3,  J. 

Franklin  Brockson,  for  plaintiff.  Robert 
H.  Richards  and  William  S.  HiUes,  for  de- 
fendant 

The  plaintiff  was  asked  by  his  counsel 
what  the  people  in  and  about  Townsend  un- 
derstood the  phrase  "go  np  the  road"  to 
mean  when  used  In  connection  with  a  per- 
son brought  before  a  justice  of  the  peace. 
(Objected  to  by  counsel  for  defendant,  on 
the  ground  that  it  is  not  sufficient  to  prove 
a  local  meaning  attached  to  words,  but  it 
must  be  a  meaning  generally  accepted.) 

LOREX  C.  J.  We  think  this  question  Inad- 
missible. 

PlalntlfTs  counsel  offered  In  evidence  copy 
of  all  the  defendant's  pleas  In  the  case,  al- 
leging the  truth  of  the  matter  charged  to 
have  been  spoken,  as  an  admission  that  they 
wve  spoken.  (Objected  to  by  counsel  for 
defendant,  on  the  ground  that  It  had  been 
decided  by  the  court,  frequently,  that  plead- 
ings in  a  case  are  not  evidence  therein,  and 
are  not  proper  to  go  before  the  jury.) 

LORE,  O.  J.  Tbe  pleadings  are  not  evi- 
dence. 


The  defendant  asked  the  court  to  grant  a 
nonsuit  on  the  ground  that  upon  the  evidence 
In  tbe  case  the  alleged  slanderous  words 
were  proved  to  have  been  spoken  under  such 
circumstances  as  to  make  them  privileged, 
and  therefore  they  could  not  be  the  basis  for 
an  action  for  sland». 

LOBE,  0.  J.  The  motion  for  a  nonsuit 
has  been  argued  very  fully,  and,  after  giv- 
ing the  matter  such  careful  and  thoughtful 
consideration  as  the  court  have  been  able 
to  do  in  tbe  time  at  our  command,  we  have 
reached  a  conclusion. 

From  the  undisputed  evidence  on  the  part 
of  the  plaintiff.  It  appears  that  th^e  was 
some  legal  proceeding.  It  is  shown  that 
there  was  a  criminal  action  then  in  progress, 
and  that  the  alleged  libelous  utterance  took 
place  at  or  near  the  office  of  tbe  justice  of 
the  peace.  It  is  also  apparent  from  the  evi- 
dence tbat  the  subject  of  conversation  was 
in  relation  to  this  same  matter;  that  it  was 
pertinent  to  the  charge  then  before  tbe  court, 
or  pending  In  the  case.  It  further  appears 
that  Mr.  Burrls  wtiB  there  rightfully  as  an 
attorney  In  that  proceeding.  Taking  the  ut- 
terances which  are  claimed  to  be  libelous, 
and  giving  to  them  their  most  extended 
meaning  connected  with  the  circumstances, 
they  do  not  appear  to  us  as  being  outside  of 
bis  privilege  as  an  attorney.  The  evidence 
distinctly  negatives  express  malice. 

Considering  all  the  evidence  for  tbe  plain- 
tiff, we  feel  that  If  this  case  were  submit- 
ted to  the  Jury  by  the  court,  and  the  Jury 
should  thereupon  render  a  verdict  for  the 
plaintiff,  we  would  be  constrained  to  set 
such  verdict  aside.  That  being  tbe  case,  it 
becomes  a  duty  upon  the  part  of  the  court 
to  stop  the  case  at  this  stagQ.  We  therefore 
order  a  judgment  of  nonsuit  to  be  entered. 

Mr.  Brockson;  If  the  court  please,  we 
decline  to  take  a  nonsuit 

LORE;  C.  J.  Gentlemen  of  the  Jury:  For 
the  reasons  that  the  court  have  already 
stated  upon  the  motion  for  a  nonsuit,  we  di- 
rect you  to  return  a  verdict  for  the  defend- 
ant. 

EiXceptlon  noted  for  plalntUL 
Verdict  for  defendant 


(71  M.  H.  180) 
LAHBY  T.  BRODBRICK  et  aL 

(Supreme    Court    of    New    Hampshire.    H01»- 
borough.    June  2,  1903.) 

GIFTS— HUSBAND    TO    WIFE— PRESTJMPTION— 

TAKING  TITLE  IN  WIFE'S  NAME— 

RIGHTS  OF  PAKTIBB. 

1.  Though  there  is  a  presumption,  where  the 
purchase  price  of  property  is  paid  by  a  husband 
and  the  deed  Is  taken  in  the  name  of  the  wife, 
that  the  transaction  was  intended  as  a  gift, 
tbe  presumption  is  not  condnsiTe,  and,  if  re- 
butted, the  law  will  imply  a  trust  or  uae  in  tbe 
husband'*  fav<Hr. 
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2,  A  husband  parchased  property,  taldog  title 
in  his  wife's  name,  but  withoot  any  intention 
of  making  a  gift  of  the  property  to  her.  After 
her  death  and  the  death  of  one  of  their  two 
aona,  the  son's  administrator  conveyed  a  half  in- 
terest in  the  property  to  a  third  person.  Held 
that,  the  wife  having  no  title  as  against  her  hns- 
baod,  the  administrator  and  the  third  person, 
both  claiming  under  her,  acquired  no  greater 
title  than  she  had. 

E^xceptlona  from  Superior  Cotirt 
Bill  ia  equity  by  Jeremiah  Lahey  against 
James  A.  Broderick,  administrator,  and  oth- 
ers, praying  for  a  decree  conflrming  plalntUTa 
title  to  a  tract  of  land  on  Ferry  street  to 
Manchester.  Decree  for  plaintiff,  and  de- 
fendants excepted.    Kxceptlons  overruled. 

Jeremiah  and  Mary  Lahey  were  married 
In  1868.  Mary  died  In  1892,  leaving  two 
children  surviving  her^-Joseph  and  John. 
Joseph  died  In  1899,  and  John  in  1901.  The 
plaintiff  Is  Jeremiah,  and  the  defendant  Brod- 
erick is  the  administrator  of  John's  estate. 
At  the  date  of  their  marriage  neither  Jere- 
miah nor  Mary  had  any  substantial  amount 
of  money.  After  their  marriage  Mary  work- 
ed a  few  months,  and  then  began  housekeep- 
ing. Jeremiah  worked  steadily  until  his 
wife's  death,  and  as  he  received  bis  wages 
he  turned  them  over  to  her  to  keep,  and  to 
use  for  the  benefit  of  the  family.  Four  chil- 
dren were  bom  to- them,  two  of  whom  died 
before  the  mother.  About  1884  the  children 
began  to  earn  money,  and  their  wages  were 
turned  over  to  Mary  In  the  same  way  as 
Jeremiah's.  In  1884  the  family  savings 
amounted  to  $600,  and  Jeremiah  then  made 
a  trade  for  the  land  In  question  with  one 
Eastman,  by  the  'terms  of  which  Eastman 
was  to  build  a  house  on  the  land,  and  upon 
Its  completion  convey  the  premises  to  Jere- 
miah. Jeremiah  paid  $800  when  the  trade 
was  made  and  agreed  to  secure  the  balance 
of  the  purchase  price  ($850)  by  mortgage 
After  the  trade  was  made,  and  before  the 
house  was  completed,  Jeremiah  went  away  to 
work;  and  when  the  house  was  finished  he 
sent  his  wife  to  complete  the  business  with 
ISastman.  The  conveyance  was  made  to  her, 
and  she  gave  the  mortgage  to  secure  the  bal- 
ance of  the  purchase  price.  Mary  and  Jere- 
miah were  unlearned  persons,  and  neither 
understood  the  legal  effect  of  the  convey- 
ance. Jeremiah  did  not  think  be  was  giv- 
ing, and  did  not  Intend  to  give,  the  property 
to  bis  wife,  when  he  sent  her  to  complete 
the  tiade,  nor  did  Mary  understand  that  the 
bonse  was  a  gift  from  her  husband,  although 
botb  knew  that  the  title  stood  in  her  name. 
At  the  date  of  Mary's  death  the  mortgage 
bad  been  paid,  and  there  was  a  deposit  of 
SOOO  In  a  savings  bank  In  ber  name.  The 
money  on  deposit  and  that  used  to  pay  the 
mortgage  was  derived  from  the  earnings  of 
Jeremiah  and  the  children,  the  latter  being 
minors  at  the  time  their  mother  died.  John 
lived  at  borne  wltb  his  father  about  a  year 
after  his  mother's  death,  and  then  boarded 
with  Mrs.  Gleason,  whom  he  paid  regularly 


until  some  time  In  1896,  when  be  tell  IIL  He 
continued  to  board  with  her  nntU  a  few 
weeks  before  he  died,  and  was  Indebted  to 
her  at  the  time  of  his  death.  Broderick,  as 
administrator  of  John's  estate,  sold  one-half 
of  the  premises  in  question  to  the  defendant 
McDermott.  At  the  time  of  the  sale,  the 
plalntlfTs  attorney  notified  tbe  defendants 
that  John's  interest  in  the  estate  could  not 
exceed  one-third,  and  that  Jeremiah  did  not 
waive  any  rights  he  might  have;  but  nothing 
was  said  as  to  what  his  rights  were.  Some 
time  subsequent  to  1896  Mrs.  Oleason  learn- 
ed that  the  title  to  the  premises  stood  In 
Mary's  name.  She  thought  that  bet  claim 
against  John  could  be  enforced  against  tbe 
property.  She  knew  that  Jeremiah  received 
the  whole  of  the  income  from  tbe  property, 
and  never  asked  him  what  interest.  If  any, 
John  had  in  it;  and  Jeremiah  did  not  know, 
and  is  not  In  fault  for  not  knowing,  that  she 
looked  to  the  property  for  the  payment  of 
het  claim  against  John. 

John  O'Neill,  for  plaintiff.    James  A.  Brod- 
erick, for  defendant  administrator. 

REMIOK,  J.  Where,  upon  the  purchase 
of  land,  the  deed  is  taken  in  the  name  of  one 
person  while  the  consideration  money  Is  paid 
by  another,  such  fact  may  be  proved  by 
parol  evidence,  and,  being  established,  the 
law  Implies  a  trust  or  use  in  favor  of  him 
who  advances  the  money.  Scoby  v.  Blanch- 
ard,  3  N.  H.  170;  Pritchard  v.  Brown,  4  N.  H. 
397,  17  Am.  Dec.  431;  Page  v.  Page,  8  N.  H. 
187;  Gove  t.  Lawrence,  26  N.  H.  484,  492; 
Farrlngton  v.  Barr,  36  N.  H.  86;  Moore  v. 
Moore,  38  N.  H.  382,  387,  388;  Hutchins  v. 
Hey  wood,  50  N.  H.  491;  Ferrln  y.  Brrol,  89 
N.  H.  234;  Osgood  v.  Eaton,  62  N.  H.  512; 
Fellows  V.  Ripley,  69  N.  H.  410,  45  Atl.  138. 
There  was  evidence  to  warrant  the  superior 
court  In  finding  that  while  the  deed  in  the 
present  case  was  taken  In  tbe  name  of  the 
wife,  the  consideration  was  paid  by  tbe  hus- 
band. But  It  Is  contended  by  the  defendant 
that  when  tbe  purchase  price  Is  paid  by  a 
husband,  and  the  deed  is 'taken  In  the  name 
of  bis  wife,  as  in  the  present  case,  there  Is 
a  presumption  that  the  transaction  was  In- 
tended as  a  gift,  and  that  under  such  drcum 
stances  tbe  law  will  not  Imply  a  trust  or 
use.  In  support  of  this  contention,  Dickin- 
son T.  Davis,  43  N,  H.  647,  80  Am.  Dec.  202, 
Is  dted.  That  case  decides  merely  that  there 
Is  a  presumption,  under  such  circumstances, 
that  the  transaction  was  intended  as  a  gift 
But,  as  there  said,  the  presumption  is  onl; 
prima  facie.  It  may  be  rebutted  by  parol 
evidence  showing  that  It  was  not  the  inten- 
tion to  make  a  gift,  and  thereupon  a  trust  oi 
use  arises  as  effectually  as  though  the  trans- 
action had  been  between  strangers.  Fellowr 
V.  Blpley,  69  N.  H.  410,  45  Atl.  138;  Price  T. 
Kane,  112  Mo.  412,  418,  20  8.  W.  609;  Mc- 
Clintock  V.  Loissean,  31  W.  Va.  865,  869,  8 
S.  E.  612,  2  L.  R.  A.  816;  Blsp.  Eq.  (6th  Ed.) 
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ISS;  B«ach,  Tr.  {  160.  It  Is  fonnd  as  a  fact 
in  this  case  tbat  it  was  not  tlie  intention  to 
make  a  gift;  that  neither  the  husband  nor 
the  wife  80  understood.  If  exceptionable— 
which  does  not  appear— no  exception  was 
taken  to  the  evidence  upon  which  tliia  find- 
ing was  based;  and  as  the  record  stands 
there  is  no  warrant  for  saying  that  the  evi- 
dence did  not  Justify  the  finding.  The  facts 
found  warrant  the  conclusion  that  the  wife 
took  the  deed  to  the  use  of  the  plaintlft. 
The  statute  of  uses  executes  the  use,  and 
vests  the  iegal  estate  in  the  plaintiff.'  Hutch- 
ins  V.  Heywood,  60  N.  H.  491;  Fellows  T. 
Ripley,  69  N.  H.  410,  46  Atl.  138. 

The  question  of  laches,  so  far  as  It  Is  one 
of  fact,  would  seem  to  be  disposed  of  by  the 
decree,  which  presupposes  a  finding  against 
that  contention.  Page  v.  Whidden,  69  N.  H. 
607,  511;  12  Enc.  PI.  &  Pr.  839,  84a  More- 
over, the  defendants  are  here  claimlDg 
through  the  wife.  As  against  the  plaintiff 
she  had  no  title,  and  the  defendants  stand 
no  better  than  she  did.  Ferrin  v.  Errol,  69 
N.  H.  234. 

Exception  overruled.    AU  concurred. 


m  N.  H.  18«) 

BROWN  V.  ELLSWORTH. 
BATON  V.  SAME. 
(Supreme  Court  of  New  Hampshire.   Orafton. 
June  2,  190S.) 

»ORHION     ATTACHMBNT&-PRI0R1TT— AMEND- 
MBNT—NOTICBl— LIABILITY  OF  TRUSTBEI. 

1.  The  writ  in  the  first  of  two  actions  of 
foreign  attachment  against  the  same  defendant 
was  dated  December  6,  1901,  was  served  on  the 
trustee  December  9th,  and  was  returnable  to 
the  May  -terat  at  P^,  but  was  entered  at  the 
February  term,  at  H.,  where  it  was  properly 
returnable,  and  was  then  amended  by  changing 
the  description  of  residences  of  the  defendant 
and  trustee,  and  substituting  the  February  for 
the  May  term  of  court  as  the  return  term, 
without  notice  to  the  defendant,  the  trustee,  or 
the  plaintiff  in  the  second  action.  The  action 
was  then  continued  to  the  May  term,  with  or- 
der that  notice  of  its  pendency  be  served  on 
defendant.  The  writ  in  the  second  action  was 
dated  December  2,  1901,  was  served  on  the 
trustee  December  Zlst,  and  was  returnable  to 
the  February  term,  at  which  it  was  entered, 
but  was  then  continued  to  the  May  term. 
■Held,  that  the  amendment  in  the  first  action 
was  allowable  under  Pub.  St.  1901,  c.  2iJ2,  $$ 
7,  8,  authorizing  amendments  in  form  when  the 
person  or  case  may  be  rightly  understood  and 
iu  matters  of  substance  when  necessary  to 
prevent  gross  injustice,  and  saving  the  rights  of 
third  persons. 

2.  The  amendment  did  not  render  the  first 
attachment  void  as  against  the  plaintiff  in  the 
second  action,  it  not  appearing  that  he  had 
changed  bis  position  in  any  manner  on  account 
of  the  error  in  the  first  plaintifTs  action. 

8.  The  defendant,  having  notice  of  the  action 
as  amended,  could  not  object  to  the  coarse 
taken. 

'  4.  T%e  trustee  was  not  prejudiced  by  the 
amendment,  he  not  having  changed  his  position 
before  receiving  notice. 

6.  The  plaintiff  in  the  second  action  was  not 
entitled  to  notice,  as  he  could  not  appear  in  the 
first  action  without  leave  of  court,  which  would 
not  ordinarily  be  granted  tor  matter  of  form. 


Transferred  from  Superior  Contb 
Action  by  James  B.  Brown  against  Cyrus 
Ellsworth,  and  an  action  by  Franklin  Eaton 
against  the  same  defendant    Facts  agreed 
and  case  transferred.    Case  discharged. 

The  writ  in  the  first  action,  dated  Decem- 
ber 6,  1901,  was  served  on  the  trustee  De- 
cember 9th,  and  was  returnable  at  the  fol- 
lowing May  term  of  the  superior  court,  to  be 
holden  at  Plymouth.  It  was  entered  at  the 
February  term,  1902,  bolden  at  HarerhilL 
It  was  then  amended  by  changing  the  de- 
scription of  the  place  of  residence  of  the 
defendant  from  Boston,  Mass.,  to  Provi- 
dence, R,  I.,  and  tbat  of  the  trustee  from 
Rumney  to  Wentworth,  and  by  substituting 
the  February  for  the  May  term  of  court  as 
the  return  term.  No  notice  of  the  proposed 
amendments  was  given  to  the  defendant,  the 
trustee,  or  the  plaintiff  in  the  second  action. 
The  action  was  continued  to  the  May  term, 
with  an  order  of  notice  of  its  pendency  to 
the  defendant,  which  was  complied  with, 
but  the  defendant  did  not  appear.  An  attest- 
ed copy  of  the  writ  as  amended  was  given 
to  the  trustee,  March  22d.  The  writ  In  the 
second  action,  dated  December  2,  1901,  was 
served  on  the  trustee  December  21st,  and 
was  returnable  at  the  following  February 
term.  It  was  entered  at  that  term,  and  con- 
tinued to  the  May  term,  with  an  order  of  no- 
tice to  the  defendant  The  order  was  not 
complied  with,  but  at  the  May  term  a  pa- 
per signed  by  the  defendant  was  filed,  by 
which  be  acknowledged  "service  and  no- 
tice." The  trustee  disclosed  in  each  action 
that  he  bad  funds  of  the  defendant  in  bis 
possession.  The  question  of  the  chargeabil- 
ity  of  the  trustee  was  transferred  from  the 
superior  court 

Eastman  8c  HolIIs  and  Harry  J.  Brown, 
for  philntlfC  Brown.  William  A.  Flanders, 
for  plaintiff  Eaton. 

CHASE,  J.  Formerly,  Grafton  county 
was  divided  into  three  Judicial  districts,  each 
of  which  was  provided  with  terms  of  court 
and  was  treated  as  a  separate  county,  so  far 
as  the  prosecution  of  civil  actions  was  con- 
cerned. Pub.  St  1901,  c.  21,  K  12,  13,  18; 
Laws  1893,  p.  10,  c.  8,  Sf  1,  2.  This  divi- 
sion was  abolished  in  February,  1901,  and 
four  terms  of  court  for  the  county  were  es- 
tablished, one  to  be  held  at  Plymouth  on  the 
first  Tuesday  of  May,  one  at  Haverhill  on 
the  second  Tuesday  of  Septeml>er,  one  at 
Lebanon  on  the  third  Tuesday  of  November 
In  each  year,  and  one  at  Havarhlll  on  the 
third  Tuesday  of  February,  1902,  one  at 
Plymouth  on  the  third  Tuesday  of  February, 
1903,  and  one  at  Lebanon  on  the  third  Tues- 
day of  February,  1904,  and  one  at  those 
places  In  rotation  on  the  third  Tuesday  of 
February  in  each  year  tbereafterward.  All 
civil  actions  prosecutable  In  the  county  are 
to  be  returnable  at  the  next  term  after  their 
commencement  tor  which   service  can  be 
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made,  and  continuances  of  actions  are  to  be 
to  the  next  term  in  tbe  county,  wherever 
held.  Laws  1901,  pp.  515, 516,  c.  24,  f  1 1-3,  6; 
Id.,  p.  565,  c.  78,  i  15.  The  actions  now  be- 
fore the  court  were  begtm  in  the  December 
following  the  passage  of  these  acts.  Brown's 
writ,  although  returnable  to  the  term  men- 
tioned In  the  old  statute,  was  entered  at  the 
term  at  which  it  should  have  been  made  re- 
tnntable  under  the  existing  law,  and  was 
then  amended  so  as  to  conform  to  such  'en- 
try, and  In  other  less  Important  particulars. 

Courts  are  authorized  to  order  amend- 
ments of  writs  and  other  process  In  matters 
of  form  when  the  person  or  case  may  be 
rightly  understood,  and  in  matters  of  sub- 
stance when  it  appears  that  amendments  are 
necessary  for  the  prevention  of  gross  injus- 
tice, saving  the  rights  of  third  persons.  Pub. 
St  1901,  c.  222,  (S  7,  8.  In  a  case  decided 
nearly  50  years  ago.  Bell,  J.,  said:  "The 
general  rule  seems  to  be  that,  when  the  re- 
turn day  of  process  is  mistakenly  or  defect- 
ively stated,  It  does  not  render  the  process 
void,  bnt  only  voidable,  liable  to  be  set  aside; 
but  the  defect  may  be  remedied  by  amend- 
ment" Kelly  V.  Gllman,  29  N.  H.  385,  388, 
61  Am.  Dec.  648.  The  earlier  case  of  Wood 
7.  Hill,  5  N.  H.  229,  to  the  contrary,  was 
treated  as  one  in  which  the  writ  was  a  ca- 
pias, and  for  that  reason  as  an  exception  to 
the  genera!  rule,  to  ayold  the  danger  of  a 
long  imprisonment  of  the  defendant  The 
case  at  bar  does  not  fall  within  the  excep- 
tion, if  one  now  exists.  The  power  and 
Inclination  of  courts  to  allow  amendments 
have  not  become  less  sincd  1864,  when  Kelly 
T.  Oilman  was  decided.  Among  the  mwe 
recent  decisions '  on  the  point,  it  has  been 
held  that  actions  which  are  local  in  their  na- 
ture, and  are  made  returnable  to  and  are  en- 
tered at  a  term  of  court  in  a  wrong  county, 
may  be  transferred  from  that  term  to  the 
term  held  In  the  county  in  which  they  should 
bave  been  brought,  and  that  If  the  error  is 
Jurisdictional  there  is  jurisdictional  power  to 
cure  it  BarOett  v.  Lee,  60  N.  H.  168;  Lord 
T.  Walker,  61  N.  H.  261;  Wheeler  &  Wilson 
Mfg.  Co.  T.  Whltcomb,  62  N.  H.  411;  Hayes 
T.  Rochester,  64  N.  H.  41,  6  Atl.  274;  Tuck- 
er  V.  Lake,  67  N.  H.  193,  29  Atl.  406.  Power, 
jurisdictional  and  other,  that  is  sufBcient  for 
entertaining  an  action  in  a  wrong  county 
and  transferring  it  to  the  right  county,  must 
be  adequate  for  doing  what  was  done  in 
Brown's  action.  Whether  Jnstice  required  It 
to  be  done,  was  a  question  of  fact  that  can- 
not be  reviewed  in  this  court 

Did  the  amendments  render  Brown's  at- 
tachment of  the  defendant's  money,  etc.,  in 
tile  bands  of  the  trustee,  void  as  against 
Eaton?  The  statute  provides  that  the  rights 
of  third  persons  shall  not  be  affected  by 
amendments.  Pub.  St  1901,  c.  222,  t  8.  It 
tbeiefore  becomes  material  to  inquire  what 
Baton's  rights  were.  He  had  a  lien  upon 
the  defendant's  property  rights  In  the  pos- 


session of  the  trustee,  subject  to  the  prior 
lieu  created  by  Brown's  attachment  As 
against  Eaton,  the  extent  of  Brown's  Uen 
was  limited  by  the  amount  he  was  entitled 
to  recover  upon  the  demand  for  the  recovery 
of  which  his  action  was  brought  If  the 
declaration  In  his  writ  was  not  sufficient  In 
form  or  substance  to  Include  such  demand, 
or  if  the  writ  itself  was  defective  in  some 
amendable  particular,  he  might  amend  with- 
out prejudicing  his  rights.  Eaton's  lien  was 
subject  to  the  right  of  Brown  to  have  all 
amendments  of  such  nature  made  that  Jus- 
tice required.  But  Brown  could  not  enlarge 
his  action  by  an  amendment  Including  other 
demands,  and  take  judgment  upon  them, 
without  sacrificing  the  superiority  of  his 
right  under  his  prior  attachment  The  law 
would  regard  such  an  amendment  as  a  fraud 
upon  the  subsequent  attaching  creditor,  and 
consequently,  if  made,  would  treat  the  at- 
tachment in  the  prior  action  as  void  as 
against  such  creditor.  If  an  amendment  of 
this  nature  were  made  through  accident  or 
mistake,  but  the  judgment  was  taken  only 
upon  the  demand  originally  sued,  the  prior 
attachment  would  not  be  affected  by  the 
amendment  Lalghton  v.  Lord,  29  N.  H.  237; 
Clough  V.  Monroe,  84  N.  H.  381;  Page  v. 
Jewett,  46  N.  H.  441,  Accordingly  it  was 
held,  in  Garvin  v.  Legery,  61  N.  H.  153,  that 
the  rights  of  subsequent  attaching  creditors 
would  not  be  infringed  by  an  indorsement 
of  the  first  writ  by  leave  of  the  court  after 
entry  of  the  action  and  a  motion  by  such 
creditors  to  dismiss  the  action  or  quash  the 
writ  for  want  of  an  Indorser.  The  court  say: 
'In  this  case  the  amendment.  If  granted,  will 
not  prevent  the  defendant  or  subsequent  at- 
taching creditors  from  making  the  same  de- 
fense upon  the  merits  which  they  could  have 
made  if  the  writ  had  been  Indorsed  before 
service,  nor  will  the  plaintiffs  be  relieved 
from  proving  the  same  facts  which  they 
would  have  been  required  to  prove  If  their 
writ  had  been  seasonably  indorsed."  These 
remarks,  when  changed  to  conform  to  the 
facts  of  the  case  at  bar,  are  equally  true  of 
the  amendments  therein  made.  The  demand 
for  the  recovery  of  which  the  action  was  be- 
gun was  not  enlarged  or  in  any  way  changed 
by  the  amendments.  The  amendments  had 
no  greater  or  different  effect  upon  the  results 
of  Eaton's  action  than  would  have  been  the 
case  If  Brown's  action  had  been  returnable 
to  the  February  term  and  the  amendments 
had  cured  defects  in  the  declaration,  which, 
but  for  the  amendments,  would  have  pre- 
vented a  recovery  upon  the  cause  of  action 
in  contemplation  when  the  writ  was  brought. 
The  question  much  resembles  that  relating 
to  the  effect  of  an  amendment  upon  the  lia- 
bility of  a  receiptor.  Lalghton  v.  Lord,  su- 
pra; Page  V.  Jewett,  supra.  It  has  been  held 
that  a  receiptor  Is  not  discharged  by  the  neg- 
lect to  enter  the  action  in  which  the  re- 
ceipt was  given  on  the  return  day.  and  by 
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Its  subsequent  entry  with  the  consent  of 
the  defendant  and  leave  of  the  court  Ste- 
vens v.  Bailey,  58  N.  H.  664. 

It  does  not  appear  that  Eaton  changed  his 
position  in  any  respect  In  consequence  of 
the  error  In  Brown's  action.  The  fact  that 
Eaton's  action  was  begun  first,  tends  very 
strongly  to  negative  all  ground  for  an  estop- 
pel. The  defendant  cannot  object  ,to  the 
course  taken.  He  was  a  nonresident,  and 
no  service  was  made  upon  him  before  entry. 
The  action  was  continued  from  the  February 
term  with  an  order  of  notice  returnable  to 
the  May  term,  which  was  complied  with. 
The  order  undoubtedly  related  to  the  action 
as  amended,  so  that  the  defendant  was  fully 
Informed  of  the  situation,  and  had  an  oppor- 
tunity to  protect  his  rights.  If  be  had  had 
notice  of  the  action  as  originally  brought, 
and  no  notice  of  the  amendments,  the  case 
would  present  a  different  aspect  The  trus- 
tee was  not  prejudiced  by  the  amendments. 
He  had  notice  of  them  before  be  had  chan- 
ged bis  position  in  any  respect  Eaton  was 
not  entitled  to  notice.  He  could  not  appear 
in  Brown's  action  without  leave  of  the  court, 
and  leave  would  not  ordinarily  be  granted  to 
enable  him  to^bate  the  action  for  defective 
form,  or  for  other  cause  of  a  dilatory  nature. 
Justice  might  require  that  he  should  be  al- 
lowed to  appear  and  defend  the  action  up- 
on its  merits,  and  thereby  prevent  a  wrong- 
ful diversion  of  the  funds  from  him;  but  It 
would  not  require  that  the  action  should  be 
dismissed  for  the  sole  purpose  of  giving  his 
attachment  priority.  Martin  v.  Wlggln,  67 
N.  H.  196,  29  Atl.  460.  The  trustee  should  be 
charged  for  the  funds  in  his  bands  in  the 
order  of  the  attachments. 

Case  discharged.    All  concurred. 


Cn  N.  H.  216) 


BLA  et  al.  v.  ELA. 


(Supreme  Oourt  of  New  Hampshire.    Merrl- 

maclc.    April  7,  1903.) 

NEW  TRIAl,— NEWLT  DISCOVERED  EVIDENCE— 
DISCRETION  OF  TRIAL  COURT— PRESUMP- 
TIONS—SCOPE  OF  NEW  TRIAL. 

1.  Under  Pub.  St  1901,  c.  230,  8  1,  providing 
for  the  granting  of  a  new  trial  when  through 
accident  or  misfortune  justice  has  uot  been  done, 
and  a  further  heariug  would  be  equitable,  it  will 
be  presumed,  in  the  absence  of  evidence  to  the 
contrary,  on  appeal  from  a  judgment  granting 
a  new  trial  for  newly  discovered  evideuce,  that 
any  departure  from  the  strict  rules  of  evidence 
in  the  production  and  identification  of  papers 
on  the  beariag  of  the  motion  was  permitted  in 
the  exercise  of  a  sound  discretion. 

2.  On  appeal  from  a  judgment  granting  a  new 
trial  for  newly  discovered  evidence,  it  will  be 
presumed,  in  the  absence  of  anything  in  the 
record  to  the  contrary,  that  it  satisfactorily  ap- 
peared to  the  court  that  the  petitioner  would  be 
able  to  make  entries  in  bool^s  of  account,  relied 
on  as  evidence,  available,  or  otherwise  establish 
by  competent  testimony  the  facts  indicated  by 
them. 

3.  Where  it  appeared  from  the  record,  on  pe- 
tition for  a  new  trial,  that  there  was  no  evl- 

f  8.  See  Appeal  and  Error,  vol.  S,  Cent.  Dig.  |  4614; 
New  Trial,  vol.  37,  Cent.  Dig.  |  U. 


dence  that  a  farther  hearing  wonld  be  equi- 
table, except  upon  certain  issnes,  the  new  trial 
should  be  limited  to  such  issues. 

Transferred  from  Superior  Court;  Peaslee, 
Judge. 

James  H.  Ela  and  Jacob  Ela  filed  claims 
against  the  estate  of  George  W.  Ela,  wblch 
claims  were  allowed,  and  Robert  L.  Ela,  ad- 
ministrator of  the  estate  of  George  Ela,  peti- 
tioned for  a  new  trial.  There  was  a  Judg- 
ment granting  a  new  trial  and  denying  a 
motion  to  limit  the  scope  thereof  to  deslg- 
mated  Issues,  and  claimants  except  Excep- 
tions sustained  in  part  and  overruled  In  part, 
and  case  discharged. 

The  cases  are  reported  in  70  N.  H.  163,  47 
Atl.  414. 

The  defendant  alleged  that  be  had  in  bis 
possession  newly  discovered  evidence  tend- 
ing to  prove  (1)  that  there  was  a  statute  of 
Alabama  under  which  the  plaintifls  were  not 
entitled  to  any  part  of  the  rents;  (2)  that  the 
rents  paid  were  in  fact  less  than  found  by 
the  court  at  the  former  trial;  (3)  that  the 
claim  which  was  the  subject  of  suit  in  ttae 
second  case  had  been  released.  The  peti- 
tions were  granted,  subject  to  exception.  The 
plaintiffs  moved  that  in  the  first  case  the 
new  trial  be  limited  to  the  question  of  dam- 
ages, and  in  the  second  case  to  the  question 
of  damages  and  release.  The  motions  were 
denied,  and  the  plaintiffs  excepted. 

Sargent,  Niles  &  Morrill,  for  plaintiffs. 
Mitchell  &  Foster  and  Martin  ft  Howe,  for 
defendant 

BEMIGE,  J.  "A  new  trial  may  be  grant- 
ed In  any  case,  when  through  accident,  mis- 
talce,  or  misfortune  justice  has  not  been  done 
and  a  further  hearing  would  be  equitable." 
Pub.  St  1901,  c.  230,  i  1.  "The  question 
whether  a  new  trial  should  be  granted  on 
the  ground  that  by  reason  of  newly  discov- 
ered evidence,  a  further  bearing  would  lie 
equitable,  is  a  question  ot  fact  to  be  de- 
cided at  the  trial  term."  Brooks  v.  Howard, 
58  N.  H.  91;  Davis  v.  Dyer,  62  N.  H.  231; 
State  y.  Stone,  66  N.  H.  124,  126,  18  Atl.  654; 
Gray  v.  Bridge,  11  Piclt  1«>;  Greene  v.  Far- 
low,  138  Mass.  146.  The  superior  court  has 
found  that  "newly  discovered  evidence  makes 
a  different  result  at  a  future  trial  probable, 
and  it  is  equitable  that  a  further  hearing  be 
bad."  Upon  the  record  presented,  it  can- 
not be  said  that  there  was  no  competent 
evidence  to  support  the  findings  of  the  su- 
perior court  Cox  T.  Leviston,  66  N.  H.  167, 
20  Atl.  246. 

It  is  urged  that  the  bo(A»  and  release, 
which  appear  to  have  been  the  sole  reliance 
of  the  court  in  granting  the  new  trial,  were 
not  properly  brought  to  its  attention.  It  is 
not  necessary  that  the  evidence  in  support 
of  a  motion  for  a  new  trial  should  be  pro- 
duced with  all  the  formality  reqiiired  at  the 
new  trial.  Thns,  affidavits  are  allowable  in 
support  of  a  motion  for  a  new  trial,  while 
at  such  new  trial  they  would  be  entirely  in- 
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admissible.  Upon  a  motion  for  ft  new  trial 
upon  the  gronnd  of-  newly  discovered  evi- 
dence, It  Is  undoubtedly  the  rule  to  require 
the  newly  discovered  evidence,  If  a  proposed 
witness,  to  be  shown  by  the  affidavit  of  the 
witness  himself  as  well  as  by  the  affidavit  of 
the  party  or  bis  counsel,  and  if  a  writing,  to 
require  the  production  of  the  writing;  yet, 
notwithstanding  this  general  rule,  the  court 
may  order  a  new  trial  without  such  affidavit 
or  writing,  if  not  then  obtainable,  and  if  It 
satisfactorily  appears  from  the  showing  made 
that  Justice  so  requires.  The  language  and 
spirit  of  the  statute,  and  the  discretionary 
character  of  the  right  forbid  a  hard  and  fast 
rule  upon  the  subject  Pub.  St  1901,  c  230, 
{  1;  HUl.  New  Tr.  635;  Broadhead  V.  Marshall, 
2  W.  BI.  956;  White  v.  Trinity  Church,  6 
Conn.  187;  Barrett  v.  Railroad,  45  N.  Y.  628; 
Fisher  v.  People,  103  111.  101;  Smith  v.  Gush- 
ing, 18  Wis.  310;  Read  v.  Staton,  3  Hayw. 
159,  9  Am.  Dec.  740;  Sorrel  v.  St.  Julien,  4 
Mart  (6.  B.)  609,  512;  Case  v.  Codding,  38 
Cal.  191,  194.  In  the  present  case,  the  boolis 
and  release  were  produced  at  the  hearing 
and  identified.  Whether  they  were  produced 
and  identified  according  to  the  strict  rules  of 
evidence.  It  Is  unnecessary  to  consider;  for 
we  must  presume,  in  the  absence  of  evidence 
to  the  contrary,  that  any  departure  from  such 
rales  was  permitted  in  the  exercise  of  a  sound 
discretion.  In  view  of  the  circumstances  of 
the  ease,  as  presented  by  all  the  evidence. 

Finally,  it  Is  Insist^  that  the  books  can- 
not be  made  available  at  the  trial,  and  there- 
fore should  not  have  been  considered  in  sup- 
port of  the  motion.  If  the  conditions  sug- 
gested by  the  defendants  are  ail  necessary  to 
malie  the  entries  in  question  competent,  it 
does  not  appear  that  those  conditions  will 
not  be  met.  In  the  absence  of  anything  In 
the  record  to  the  contrary.  It  must  be  pre- 
sumed that  It  satisfactorily  appeared  to  the 
cotirt  upon  all  the  evidence,  that  the  de- 
fendant would  be  able  to  malie  the  entries 
available,  or  otherwise  establish  by  compe- 
tent testimony  the  facts  Indicated  by  them. 
Of  course,  all  evidence  offered  at  the  new 
trial,  whether  old  or  new,  must  be  admitted 
or  excluded  according  to  the  rules  of  evi- 
dence. If  the  entries  In  question  are  ad- 
mitted or  excluded  at  the  new  trial,  and 
exception  is  taken,  it  will  then  be  in  order 
to  consider  the  arguments  advanced  by  the 
plaintiffs  as  to  their  competency.  Gray  v. 
Bridge,  11  Pick.  189. 

By  refusing  the  plaintiffs'  motion  to  re- 
strict the  new  trial,  the  superior  court  has 
fomid  that  equity  requires  a  further  hearing 
of  the  whole  case.  Upon  the  record  present- 
ed, we  are  no  more  at  liberty  to  revise  the 
action  of  the  superior  court  In  this  respect 
than  upon  the  main  question. 
litxceDtlonB  overruled.    All  concurred. 

(Jnne  80,  1903.) 

After  tbe  filing  of  the  foregoing  opinion  on 
April  7,  1908,  tbe  plaintiffs  moved  for  a  re- 


hearing, and  obtained  an  amendment  to  tbe 
reserved  case,  to  tbe  effect  that  npon  the. 
first  ground  allied  there  was  no  evidence 
which  could  not  have  been  discovered  before 
the  former  trial  by  the  exercise  of  reasona- 
ble diligence. 

REMICK,  J.  By  the  record  as  amended 
since  the  motion  for  rehearing,  It  clearly  ap- 
pears that  there  was  no  evidence  that  a  fur- 
ther rehearing  would  be  equitable,  except 
upon  the  Issue  as  to  rent  In  the  case  of 
James  £la,  and  the  issues  as  to  rent  and 
release  In  the  case  of  Jacob  Ela.  It  follows 
that  the  new  trial  should  be  limited  accord- 
ingly. Lisbon  v.  Lyman,  49  N.  H.  553,  582; 
Cox  V.  Levlston,  66  N.  H.  167,  20  Atl.  246. 

The  exception  to  the  denial  of  the  plaln- 
tUfs'  motion  to  limit  the  scope  of  the  trial 
is  sustained.  The  other  exceptions  are  over- 
ruled. 

Case  discharged.    All  concurred. 


(72  N.  H.  206) 

STONB  T.  BOSTON  &  M.  B.  E. 

(Supreme  Court  of  New  Hampshire.    Belknap. 

June  30,  1903.) 

RAILROADS  —  CROSSINQ  INJURIES  —  NEQLI- 
GENCB  —  CONTRIBUTORY  NEaLIQENCB— EVI- 
DENCE—SUFFICIENCY— ADMISSIBILITY— TIMB 
OF  ACCIDENT— SPEED  OF  TRAIN— DUB  CARE 
—DECLARATIONS  OF  DECEASED— OPINION 
EVIDENCE— SCOPE  OP  OBJECTION. 

1.  lu  an  action  against  a  railroad  for  negli- 
gent death  at  a  crossing,  testimony  of  deceas- 
ed's widow  that  "times  bad  t>een  hard"  was  not 
so  prejudicial  as  to  require  a  new  trial,  espe- 
cially in  view  of  the  fact  that  the  court  im- 
mediately insti-ucted  the  jury  not  to  heed  such 
testimony. 

2.  In  an  action  against  a  railroad  for  negli- 
gent death  at  a  crossing,  testimony  of  deceased's 
widow  that  in  passing  the  crossing  on  previous 
occasions  deceased  had  remarked  uj^on  its  dan- 
gerous character,  and  taken  precautions  against 
collision,  was  competent  on  the  issue  of  due 
care. 

3.  In  an  action  against  a  railroad  for  negli- 
gent death  at  a  crossing,  an  objection  to  testi-  ■ 
mony  of  a  passenger  on  the  train  colliding  with 
deceased  that  its  speed  "might  have  been  60 
miles  an  hour,"  on,  the  ground  that  witness  was 
not  qualified  to  give  aii  opinion,  goes  merely  to 
the  weight  and  credibility  of  such  testimony, 
and  presents  no  questioQ  of  law. 

4.  In  an  action  against  a  railroad  for  negli- 
gent death  at  a  crossing  the  watch  in  deceased's 
pocket,  which  was  stopped,  was  competent, 
with  other  testimony,  on  the  issues  of  darkness 
and  whether  the  train  which  collided  with  de- 
ceased was  running  <m  schedule  time. 

5.  In  an  action  against  a  railroad  for  negli- 
gent death  at  a  crossing,  the  testimony  of  pas- 
sengers, who  were  not  observing,  that  they  did 
not  hear  the  crossing  whistle,  was  properly  ad- 
mitted. 

6.  In  an  action  against  a  railroad  for  negli- 
gent death  at  a  crossing,  evidence  as  to  the 
speed  of  the  same  train  on  other  occasions  be- 
fore and  since  the  accident,  and  as  to  observa- 
tions on  the  strength  of  the  reflection  from  the 
locomotive  headlight  a  few  days  before  the 
trial,  was  admissible. 

7.  In  an  action  against  a  railroad  for  negli- 
gent death  at  a  crossing,  evidence  that  defend- 
ant did  not  give  the  80-rod  whistle  required  by 

f  6.  Soe  Railroad*,  vol.  O,  Cent  Dig.  |  1187. 
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statute,  tnd  an  admission  by  defendant  that  no 
warning  whirtle  was  (riven  when  deceased  was 
discovered  about  2  rods  from  the  crossing  ap- 
parently paying  no  attention  to  the  approach  of 
the  train,  was  sufficient  to  justify  a  finding 
that  death  was  caused  by  defendant's  negli- 
gence. 

&  In  an  action  against  a  railroad  for  negli- 
gent death  at  a  crossing,  evidence  examined, 
and  held  iasuillcient  to  show  contributory  negli- 
gence in  law. 

Exceptions  from  SnperlOT  C<oiirt 

Action  by  Edwin  Stone,  administrator  of 
Fred  Stone,  deceased,  against  the  Boston  & 
Maine  Railroad  for  Injuries  at  a  railroad 
crossing.  Verdict  for  plaintiCt,  and  defend- 
ant excepts.  Transferred  from  the  superior 
court    Affirmed. 

The  railroad  curves  toward  the  east  as  it 
aproaches  Wlnnlsquam  crossing  from  the 
north  at  a  descending  grade.  From  a  point 
about  200  feet  north  of  the  crossing  to  a 
point  about  750  feet  north  of  It  there  is  a 
bank  on  the  easterly  side  of  the  track, 
which  varies  In  height  above  the  rails  from 
Sa  feet  at  the  former  point  to  25  feet  at 
the  latter.  The  highway  approaches  the 
railroad  from  the  east  at  a  descending  grade. 
A  person  standing  In  the  middle  of  the  trav- 
eled part  of  the  highway  25  feet  east  of 
the  easterly  rail  can  see  a  locomotive  at 
a  point  500  feet  north  of  the  crossing.  From 
a  point  In  the  highway  12  feet  east  <rf  the 
easterly  rail,  a  locomotive  Is  visible  when 
579  feet  north  of  the  crossing.  The  acci- 
dent occurred  about  an  hour  after  sunset 
The  sky  was  somewhat  cloudy.  The  ground 
was  frozen.  The  train  which  struck  Stone 
was  the  south-boimd  Montreal  express, 
known  as  "No.  184,"  and  at  the  time  of 
the  accident  was  running  a  few  minutes 
behind  Its  schedule.  The  plaintiff's  evidence 
tended  to  prove  the  following  facts:  Stone 
was  34  years  old,  in  good  health,  and  pos- 
sessed all  his  faculties.  For  three  weeks 
Immediately  preceding  his  death  he  had 
'been  employed  as  a  farm  laborer  by  Martha 
Bowers,  of  Sanbomton,  for  whom  he  bad 
worked  on  a  former  occasion.  He  frequent- 
ly drove  to  Laconla,  and  on  each  trip  passed 
over  the  Wihnisquam  crossing.  At  the  time 
of  the  accident  he  was  driving  a  safe  horse 
attached  to  a  hayrack  containing  an  empty 
barrel  and  a  tin  washboUer.  As  he  drove 
upon  the  crossing  from  the  east  he  was 
struck  by  the  locomotive,  and  received  In- 
juries which  caused  bis  death.  A  witness 
for  the  plaintlCC  testified  that  he  was  listen- 
ing for  the  whistle,  and  that  It  was  not 
sounded.  The  defendants'  evidence  tended 
to  prove  the  following  facts:  A  traveling 
engineer  of  the  defendants,  who  occupied 
the  fireman's  seat  In  the  cab  of  the  locomo- 
tive, first  observed  Stone  when  the  team 
was  about  two  rods  from  the  crossing,  and 
the  train  was  about  300  feet  from  It  fitone 
was  apparently  looking  straight  ahead,  and 
did  not  turn  or  seem  to  pay  any  atientlon 
to  the  train.    The  horse  was  trotting  at  a 


rate  of  about  five  miles  an  hour.  In  re- 
sponse to  the  question  whether  Stone  could 
have  then  stopped  and  avoided  the  collision, 
the  witness  replied  that  he  did  not  know. 
It  was  admitted  that  no  danger  signal  was 
given  after  Stone  was  first  observed  from 
the  locomotive.  The  defendants'  evidence 
also  tended  to  prove  that  the  crossing  wbis- 
tie  was  regularly  sounded,  that  the  head- 
light was  burning,  that  the  speed  of  the 
train  was  about  40  mUes  an  hour,  and  that 
all  means  were  employed  to  stop  the  train 
after  Stone  was  observed  in  dangerous  prox- 
imity to  the  track.  The  widow  of  the  dece- 
dent was  asked  on  direct  examination  if 
"there  bad  been  hard  times  in  Laconla." 
An  exception  was  claimed,  but  before  it 
could  be  fully  stated  the  witness  answered 
in  the  affirmative.  The  court  thereupon  ex- 
cluded the  question,  and  said  to  the  Jury: 
"It  will  make  no  difference  to  yon  whether 
the  times  are  easy  or  otherwise."  Subject 
to  the  defendant's  exception,  the  decedent's 
widow  was  permitted  to  testify  that  she 
rode  over  the  Wlnnlsquam  crossing  with  her 
husband  In  the  autumn  of  1901;  that  he 
then  drove  slowly,  listened,  and  said  that 
the  crossing  was  dangerous;  and  that  be 
made  the  same  remark  at  the  same  place 
at  other  times.  Martha  Bowers  was  permit- 
ted to  give  similar  testimony  in  corrobora- 
tion, subject  to  exception.  Subject  to  ex- 
ception on  the  ground  that  the  witness  was 
not  qualified  to  give  an  opinion,  George 
Plummer,  who  was  a  passenger  on  the  day 
at  the  accident/  and  had  traveled  by  the 
same  train  five  or  six  times  in  three  years, 
testified  that  the  speed  of  the  train  "might 
have  been  sixty  miles  an  hour."  Subject 
to  exception,  a  watch  alleged  to  have  been 
carried  by  the  decedent  at  the  time  of  the 
accident,  was  produced  and  shown  to  tha 
Jury  for  the  purpose  of  showing  the  time  at 
which  it  stopped.  Three  witnesses,  who 
were  passengers  on  the  train,  and  who  were 
not  listening,  testified  that  they  did  not  hear 
a  crossing  whistie,  subject  to  exceptlosu 
Subject  to  the  defendants'  exception,  Dan- 
iels, a  witness  called  by  the  plaintiff,  tes- 
tified that  many  times  before  and  since  the 
death  of  Stone  he  had  timed  the  speed  of 
train  No.  184  between  stations  a  few  miles 
south  of  Wlnnlsquam  crossing,  and  that  a 
distance  of  three  miles  was  frequentiy  cov- 
ered In  SVi,  or  S%  minutes.  One  witness  tes- 
tified, subject  to  exception,  tliat  a  few  days 
before  the  trial  be  made  observations  as  to 
the  speed  of  train  No,  184,  and  computed 
it  to  be  60^  miles  an  hour.  Another  wit- 
ness testified,  subject  to  exception,  that  a 
few  days  before  the  trial  he  made  observa- 
tions of  the  refiecttons  from  the  headlight 
of  a  train  supposed  to-be  No.  184,  and  that 
the  light  was  not  thrown  upon  the  highway 
at  a  point  30  feet  distant  from  the  crossing, 
nor  upon  any  objects  visible  from  that  point 
The  defendants  seasonably  moved  for  a  non- 
suit and  that  a  verdict  )>e  directed  in  tbelr 
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favor.    Both  motionB  -were  denied,  and  they 
excepted. 

Sbannon  &  Touug  and  Beckford  &  Hlb- 
bard,  for  plaintiff.  Jewett  &  Plnmmer  and 
Streeter  &  HoUis,  tor  delendant. 

REMIOK,  J.  1.  The  question  and  answer 
regarding  the  condition  of  the  "times"  in 
Laconla  were  not  "so  inconsistent  with  legal 
fairness  of  trial  as  to  make  it  a  matter  of 
law  that  there  should  be  a  new  trial,"  es- 
pecially in  view  of  the  immediate  action 
of  the  c6urt  excluding  the  evidence  and  in- 
strnctliig  the  jury  not  to  heed  it  Aldrlcb 
V.  Bailroad,  67  N.  H.  880,  382.  36  Atl.  252; 
Gilman  v.  Laconla,  71  N.  H.  212,  Bl  AO. 
681. 

2.  Bearing  upon  the  probability  whether 
the  decedent  exercised  care  at  the  crossing 
upon  the  occasion  in  question,  it  was  com- 
petent to  show  by  the  decedent's  widow  and 
Martha  Bowers  that  in  passing  over  the 
crossing  upon  previons  occasions  he  had  re- 
marked upon  its  dangerous  cliaracter,  and 
taken  precautions  against  collision.  Evans 
T.  Railroad,  66  N.  H.  194,  21  Atl.  106;  Ly- 
man V.  Railroad,  66  N.  H.  200,  203,  204,  20 
Atl.  976,  11  L.  B.  A.  864. 

3.  The  objections  to  the  testimony  of 
George  Plummer  go  estirely  to  its  weight 
and  credibility,  and  present  no  question  of 
law. 

4.  Upon  the  qaestlons  of  darkness,  and 
whether  the  train  was  running  on  schedule 
time,  the  watch  which  was  in  the  decedent's 
pocket  when  the  collision  occurred,  and 
which  was  stopped,  had  some  probative 
value,  and  was  competent,  in  connection 
with  the!  other  testimony,  upon  those  points. 

5.  The' testimony  of  passengers  who  were 
not  observing,  that  they  did  not  hear  the 
whistle,  was  open  to  no  legal  objection.' 

6.  The  observations  of  Daniels  and  others 
as  to  the  speed  of  the  train  in  question  at 
other  times  and  points  presents  no  question 
of  law,  and  the  same  Is  true  of  the  testi- 
mony regarding  the  reflection  of  the  loco- 
motive headlight.  Parkinson  v.  Railroad, 
91  N.  H.  416;  Proctor  v.  Freezer  Co.,  70  N. 
H.  8,  46  Atl.  718;  Whiteher  v.  Railroad,  70 
N.  H.  242,  248,  46  Atl.  740. 

7.  The  motions  for  nonsuit  and  verdict 
were  properly  denied.  There  was  evidence 
that  the  defendants  did  not  give  the  80-rod 
whistle  required  by  statute  for  the  protec- 
tion of  travelers  at  ralbroad  crossings,  and 
It  was  admitted  that  no  warning  whistle 
was  given  by  the  defendants  when  they 
discovered  the  decedent  about  2  rods  from 
the  croastng,  approaching  the  crossing,  and 
apparently  paying  no  attention  to  the  ap- 
proach of  the  train.  Upon  the  case  present- 
ed by  the  record,  we  think  reasonable  men 
might  find  that  the  decedent's  injury  was 
caused  by  the  defendants'  negligence. 

But  It  la  urged  that  the  decedent  was 
gnllty  of  contributory  negligence.    In  view 


of  the  evidence  of  the  decedent's  frequent 
recognition  of  the  dangerous  character  of 
the  crossing,  and  of  his  previous  care  in 
passing  over  it;  that  on  the  occasion  in 
question  he  was  traveling  in  a  hayrack  con- 
taining an  empty  barrel  and  tin  washboiler, 
over  frozen  ground,  upon  a  night  more  or 
less  dark;  that  the  statutory  whistle  was 
not  given;  that  the  schedule  time  for  the 
crossing  of  the  train  liad  passed;  that  the 
track  was  obscured  by  the  lay  of  the  land 
In  the  vicinity  of  the  crossing  so  that'  the 
decedent  could  not  see  the  train  300  feet 
away  until  he  was  within  about  2  rods  of 
the  crossing;  that  his  horse,  attached  to 
the  rigging  mentioned,  was  trotting  at  the 
rate  of  about  five  miles  an  hour  when  the 
two-rod  point  was  reached — we  think  it  can- 
not be  said  as  matter  of  law  that  the  dece- 
dent was  guilty  of  contributory  negligence, 
upon  the  mere  evidence  of  the  traveling  en- 
gineer (the  weight  and  credibility  of  which 
might  be  materially  affected  in  the  minds 
of  the  Jury  by  the  other  evidence  and  cir- 
cumstances bearing  upon  Its  probability), 
that  he  saw  the  decedent  about  2  rods  from 
the  crossing,  when  the  train  was  about  800 
feet  away,  looking  straight  ahead,  and  ap- 
parently^ paying  no  attention  to  the  ap- 
proaching train,  especially  In  view  of  the 
statement  of  the  witness  that  he  did  not 
know  whether  the  decedent  would  then  have 
had  time  to  stop  and  avoid  the  injury.  The 
case  Is  distinguishable  from  Waldron  v. 
Railroad,  71  N.  H.  362,  62  AtL  443,  and  Is 
more  like  Smith  v.  Railroad,  70  N.  H.  53, 
47  Atl.  290,  85  Am.  St.  Rep.  696;  Davis  v. 
Railroad,  68  N.  H.  247,  248,  44  AU.  388; 
BV>l80m  V.  Railroad,  68  N.  H.  454,  38  AU. 
209;  Evans  v.  Railroad,  66  N.  H.  194,  21 
Ati.  105;  Lyman  v.  RaUroad,  66  N.  H.  200, 
20  Atl.  976,  11  L.  R  A.  864;  and  State  V. 
Railroad,  52  N.  H.  528. 
Exceptions  overruled.    All  concurred. 


(71  N.  H.  2U) 
HORNS  et  al.  v.  HTTTCHINS  «t  «L 

(Snpreme  Court  of  New  Hampshire.     Carrolh 
AprU  7,  1903.) 

DBBD-OONSTRUOTION— WATER  RiaHTB  CON- 
VEYKD— BSTOPPHIj. 

1.  A  deed  conveyed  a  tract  of  land,  with  the 
grist  and  saw  mill  standing  thei-eon,  together 
with  "the  right  to  use  the  water  power  and  mill 
privilege  on  said  premises,"  etc.  This  was  con- 
strued as  conveying  to  the  grantee  and  his  as- 
signs a  rixht  to  the  use  of  a  reservoir  sitnated 
a  short  distaace  above  the  mill  property,  and 
formed  by  the  constrnctjon  of  a  dam  at  the  out- 
let of  a  lake.  It  was  prc^osed  to  deepen  the 
river  and  Increase  the  capacity  of  the  ponds 
forming  the  reservoir,  but  at  the  time  the  deed 
was  executed  the  ^autor  did  not  own  the  nec- 
essary drainage  rights,  though  It  subsequently 
acqnved  them  and  made  the  improvement. 
Held,  that  the  deed  only  convened  rights  in  the 
reservoir  as  then  existing,  and  could  not  be  ex- 
tended by  implication  so  as  to  convey  rights  in 
it  as  improved. 
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2.  The  deed  not  having  affirmed  a  present 
ownership  in  the  drainage  rights  which  the 
Krantor  subsequently  acquired,  and  not  having 
ugreed  to  convey  such  rights,  the  doctrine  of 
estoppel  would  not  operate  to  pass  them  to  the 
grantee. 

3.  The  grantee  was  entitled  to  such  use  of 
the  waters  in  the  new  reservoir  as  wonld  be 
equivalent  to  his  rights  to  the  use  of  the  waters 
of  tlie  old  reservoir. 

EzceptionB  from  Superior  Court;  Toung, 
Judge. 

Bill  by  Lorenzo  Home  and  others  against 
Frank  Hntchina  and  others.  Hearing  had 
in  the  superior  conrt  to  determine  what  or- 
ders were  necessary  to  secure  to  plaintifFs 
their  rights  in  the  reservoir,  as  required  by 
the  former  opinion  In  the  case.  Home  v. 
Hutchins,  71  N.  H.  117,  51  Atl.  645.  Piain- 
tltTs  saved  exceptions  to  the  exclusion  of  cer- 
tain evidence,  and  the  presiding  Justice  re- 
ported some  of  the  facts  bearing  on  the  Is- 
sues submitted.  Exceptions  to  evidence 
overruled.    Case  discharged. 

The  plalntUFs  claimed  that  they  were  en- 
titled to  an  equalized  flow  from  the  reser- 
voir as  it  now  exists.  The  defendants  con- 
tended that  the  plaintiffs'  right  to  an  equal- 
ized flow  was  limited  to  and  governed  by 
the  drainage  rights  the  Wlnnlpiseogee  Lal^e 
Cotton  &  Woolen  Manufacturing '  Company 
owned  in  the  reservoir  at  the  date  of  the 
Goodwin  deed,  November  29,  1864.  Prior  to 
the  date  of  that  deed,  the  Lake  Company 
had  purchased  the  reservoir  dam,  the  mill 
privileges  between  Crooked  Pond  and  the 
lake,  and  the  right  to  deepen  Whltten  river 
as  against  one  of  the  landowners  on  that 
river,  and  made  a  i>lan  showing  the  work 
they  proposed  to  do  to  deepen  the  river  and 
to  increase  the  capacity  of  the  ponds.  The 
building  of  the  present  dam  at  A.  was  com- 
pleted by  the  Lake  Company  about  Novem- 
ber 29,  1854,  but  at  that  date  the  Lake  Com- 
pany had  not  purchased  the  right  to  drain 
all  the  lands  adjoining  Whltten  river  and 
Smith's  and  Crooked  Ponds.  Subsequently 
they  purchased  these  rights  from  37  abut- 
ters, paying  therefor  about  $10,000.  It  was 
admitted  that  these  87  abutters  Included  all 
whose  lands  were   drained   by  the   ponds, 

"except  2;  and  as  against  these  It  was  found 
that  the  Lake  Company  had  continuously 
exercised  the  right  to  drain  their  lands,  un- 
der a  claim  of  right  and  without  objection, 
since  1855.  In  the  summer  of  1856,  the 
Lake  Company  deepened  Whltten  river,  con- 
nectlng  Smith's  and  Crooked  Ponds,  in  ac- 
cordance with  their  original  plan.  Prior  to 
the   improvement  of  these   ponds  and  the 

'  building  of  the  new  dam  there  was  only 

.  enough  water  In  the  reservoir  to  run  the 
mills  at  dam  0  np  to  about  the  middle  of 
June,  but  since  then  there  has  usually  been 
enough  to  run  all  the  machinery  at  that  dam 
that  the  ovniers  had  occasion  tliroughout  the 

'  year.  When  Gioodwln  purchased  privilege 
<0,  the  mills  and  dam  were  old,  out  of  re- 

'jtair,   and   nearly  worthless.    His   grantees 


removed  the  old  structures  and  erected  new 
ones,  put  in  more  machinery,  and  added  oth- 
er wheels  from  time  to  time,  without  objec- 
tion from  the  Lake  Company.  The  old  res- 
ervoir dam  was  about  flve  feet  high,  and 
a1)out  flve  feet  alwve  the  bed  of  Whltten 
river,  and  the  parties  were  accustomed  to 
draw  down  Smith's  and  Crooked  Ponds  four 
feet  below  the  top  of  the  dam.  November 
29,  1854,  It  was  practicable  with  the  new 
dam  to  draw  down  Crooked  Pond  about  xtlne 
feet  (but  the  company  did  not  then  own 
that  right),  and  Smith's  Pond  down  about 
the  same  as  with  the  old  dam.  The  new 
or  present  dam  Is  eleven  feet  and  nine  inch- 
es high,  and  at  this  time  it  is  practicable 
to  draw  these  ponds  about  eight  feet  below 
the  top  of  the  dam.  The  court  construed 
the  Ooodwfai  deed  so  far  as  It  was  a  question 
of  fact,  and  held,  so  far  as  It  was  a  ques- 
tion of  law,  that  both  parties  to  the  convey- 
ance expected  that  Goodwin  would  have 
the  full  benefit  of  the  proposed  reservoir, 
subject  to  the  limitations  in  the  deed  In 
respect  to  mills  on  the  lower  rivers.  The 
plaintiffs  offered  to  show  that  the  canal 
which  ran  the  privileges  at  B  was  abandon- 
ed by  the  acts  of  the  Lake  Company  in 
1854,  or  by  their  predecessors,  If  any  ever 
existed  there  that  would  Interfere  In  any 
way  with  the  reserrolr,  so  far  as  they  would 
Interfere  with  the  reservoir.  They  also  of- 
fered the  title  deeds  of  the  privilege  at  dam 
0  from  1771  to  1854,  for  the  purpose  of 
showing  title  to  the  stream  from  Smith's 
Pond  to  the  lake  by  grant,  .and  that  the 
privileges  on  the  stream.  Including  the  tight 
to  make  improvements  In  the  stream,  were 
appurtenant  and  a  part  of  the  privileges  at 
dam  O.  They  also  offered  the  record  title 
of  the  privilege  at  B  from  its  creation,  for 
the  purpose  of  showing  that  that  privilege, 
prior  to  the  date  of  the  Goodwin  deed,  had 
no  rights  in  the  reservoir  appertaining  to  It, 
and  that  such  rights  were  appurtenant  to 
G  before  the  union  of  title  in  1854.  This 
evidence  was  excluded,  subject  to  the  plain- 
tiffs' exception. 

Leslie  P.  Snow  and  Sewall  W.  Abbott,  for 
plaintlffB.  James  A.  Edgerly  and  Arthur  L. 
Foote,  for  defendants. 

BINGHAM,  3.  The  deed  of  November  29, 
1854,  from  the  Lake  Company  to  Elisba 
Goodwin,  has  been  construed  by  this  court. 
Home  V.  Hutchins,  71  N.  H.  117,  61  Att. 
645.  In  that  case  It  was  found  as  a  fact 
that  no  rights  In  the  reservoir  bad  been 
acquired,  for  the  benefit  of  privilege  O,  by 
the  conduct  of  the  parties  subsequent  to  the 
execution  of  the  deed;  and  the  construction 
placed  upon  the  deed  was.  In  substance, 
that,  while  It  did  not  in  express  terms  con- 
vey to  the  plaintiffs'  grantor  any  specific 
rights  In  the  reservoir  at  dam  A,  yet  by  rea- 
'  Bonable  Intendment  and  construction  "the 
grant,  of  the  "rigbt  to  use  the  water  power 
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and  mill  priTiloge  on  said  premises'  bad  ref- 
erence to  the  water  power  and  mill  prlTi- 
lege  In  their  integrity,  inciuding  •  •  • 
the  use  of  the  reservoir  upon  which  they 
were  and  for  seventy-four  years  had  been 
wholly  dependent";  that  whatever  right  in 
the  reservoir  was  acquired  by  the  grantee 
under  the  grant  "passed,  not  because  such 
right  belonged  to  privilege  O  by  prescription, 

•  •  •  but  because  it  had  been  previously 
used  In  connection  with  and  was  reasonably 
necessary  to  the  beneficial  enjoyment  of 
privilege  G,  and  because  the  law  conclu- 
sively presumes  it  to  have  been  the  inten- 
tion of  the  parties  that  the  grantee  should 
enjoy  beneficially  the  subject  of  the  granf  "; 
that,  "wliile  property  conveyed  passes  with 
all  the  incidents  then  rightfully  belonging  to 
It;  or  actually  and  usually  enjoyed  with  it, 

•  •  •  without  any  specification  of  them, 
and  without  the  usual  phrase,  'with  all  the 
priTlleges  and  appurtenances  to  the  same 
belonging,'  such  incidents  pass  by  Implica- 
tion only  'so  tar  as  they  are  necessary  to 
the  full  benefit  and  perfect  enjoyment  of 
the  property*  expressly  granted";  that  "the 
privileges  which  pass  by  a  grant  •  •  • 
will  depend  upon  the  circumstances  and  con- 
ditions of  the  property  at  the  time"  of  the 
grant;  that  although  there  was  no  "finding 
of  previous  abandonment"  of  privilege  B, 
yet,  "in  the  absence  of  any  structures  at 
B  at  the  date  of  the  deed  by  which  to  meas- 
ure and  api>ortlon  the  rights  in  the  reser- 
voir as  between  privileges  B  and  C,  the 
grant  must  be  understood"  to  convey,  as 
appurtenant  to  privilege  C,  "the  use  of  the 
reservob:,  so  far  as  reasonably  necessary  to 
the  beneficial  enjoyment  of  that  privilege," 
subject  to  the  right  specifically,  saved  in  be- 
half of  the  lower  rivers;  "that  the  right  to 
the  use  of  the  reservoir,  beyond  sncb  rea- 
aonably  necessary  use  by  privilege  C,  re- 
mained, for  any  and  all  purposes.  In  the 
grantor;  and  that.  In  so  far  as  the  mainte- 
nance of  management  of  the  defendant's 
[present]  dam  at  B  interferes  with  the  rea- 
sonably necessary  use  of  the  reservoir  by 
Q  It  Is  unlawful,  and  should  be  restrained 
and  regulated  in  accordance  with  the  rela- 
tive rights  of  privileges  0  and  B  as  already 
defined." 

It  having  been  found  as  a  fact  that  no 
rights  in  the  reservoir  had  become  attached 
to  privilege  C  by  the  conduct  of  the  parties 
subsequent  to  the  execution  of  the  Goodwin 
deed,  and  It  having  been  decided  that  the 
rights  in  the  reservoir  which  passed  with 
the  grant  of  O  depended  upon  the  conditions 
and  circumstances  surrounding  the  property 
at  the  date  of  the  deed,  and  that  by  legal 
Intmdment  only  such  rights  therein  passed 
as  appurtenant  to  O  as  were  then  reason- 
ably necessary  to  its  beneficial  enjoyment, 
subject  to  the  limitation  in  favor  of  the  low- 
er rivers,  the  superior  court  was  directed  to 
"grant  such  further  hearings  and  make  such 
orders  and  decrees"  as  should  be  "necessary 


to  a  final  determination  of  the  rights  of  the 
parties,  in  conformity  with"  the  construc- 
tion placed  upon  the  deed.  A  hearing  was 
had  In  the  superior  court,  and  the  presiding 
Justice  has  reported  some  of  the  facts  bear- 
ing upon  the  issues  submitted.  He  has  also 
found  that  "both  parties  to  the  conveyance 
expected  that  Goodwin  would  have  the  full 
benefit  of  the  proposed  reservoir,  subject  to 
the  limitations  in  the  deed  in  respect  to 
millB  on  the  lower  rivers."  This  finding 
was  not  material  to  the  issues.  It  would 
become  material  upon  an  application  to  re- 
form the  deed,  but  Its  reformation  is  not 
sought,  and  the  parties  necessary  to  such 
proceeding  are  not  before  the  court  The 
deed  of  privilege  C  does  not  In  express  terms 
convey  any  rights  as  appurtenant  to  C,  ei- 
ther in  the  old  reservoir  or  In  the  proposed 
reservoir.  At  the  date  of  the  deed  the  Lakfr 
Company  did  not  own  the  drahiage  rights- 
necessary  to  the  maintenance  and  beneficial 
enjoyment  of  the  proposed  reservoir,  and,, 
as  the  deed  did  not  expressly  convey  rights 
In  such  a  reservoir,  the  grant  of  C  will  not 
be  extended  by  implication  so  as  to  Include 
them. 

The  doctrine  of  estoppel,  contended  for  by 
the  plaintifTs,  is  not  applicable.  The  Lake 
Company,  in  the  quitclaim  deed  to  Goodwin, 
did  not  affirm  a  present  ownership  in  the 
drainage  rights  which  they  subsequently  ac- 
quired, or  agree  to  convey  such  rights  by 
their  deed.  Logan  v.  Eaton,  06  M.  H.  676, 
31  Atl.  13,  and  cases  cited. 

It  is  found,  however,  that,  previous  to  the 
improvements  at  dam  A  and  the  execution 
of  the  Goodwin  deed,  the  parties  were  ac- 
customed to  draw  down  Smith's  and  Crooked 
Ponds  four  feet  below  the  t<9  of  the  dam, 
which  was  about  five  feet  in  height  and  the 
same  distance  above  the  bed  of  Whltten 
river,  and  that  the  reservoir  then  stored  only 
enough  water  to  run  the  machinery  at  dam 
O  up  to  about  the  middle  of  June.  In  view 
of  these  findings,  and  the  absence  of  any 
structures  at  B  at  the  date  of  the  Goodwin 
deed,  by  which  to  measure  and  apportion  the 
rights  in  this  reservoir  as  between  privileges 
B  and  C,  privilege  O  was  entitled  to  the  use 
of  the  reservoir  as  it  existed  prior  to  the 
improvements,  so  far  as  was  reasonably  nec- 
essary to  its  beneficial  enjoyment,  subject 
to  the  limitations  of  the  deed  in  favor  of 
the  mills  on  the  lower  rivers;  and  the  rights 
in  that  reservoir,  beyond  such  reasonably 
necessary  use  by  0,  remained  in  the  grantors 
and  their  successors  in  title.  And  as  the  new 
dam  did  not  raise  the  height  of  the  water  in 
the  reservoir,  but  simply  rendered  it  possible, 
after  the  channels  of  the  streams  were  deei>- 
ened,  to  draw  the  waters  of  the  ponds  form- 
ing the  reservoirs  down  four  or  five  feet  low- 
er, it  should  be  decreed  that  privilege  0  has 
such  a  right  In  the  use  of  tbe  waters  of  the 
new  reservoir  as  would  be  equivalent  to  Its 
right  in  the  use  of  the  waters  of  the  old 
reservoir,  vlx.,  the  right  to  the  reasonably 


Digitized  by 


Google 


364 


55  ATLANTIC  REPORTER. 


(Vt 


necessary  use  of  the  first  four  feet  of  water, 
reckoning  from  the  top  of  the  dam,  subject 
to  the  limitations  In  favor  of  the  mills  on 
the  lower  rivers. 

When  the  operation  of  the  mills  at  O 
reasonably  requires  the  use  of  the  whole  of 
the  first  foiur  feet  of  water  to  run  them 
during  the  day,  and  the  raising  of  the  gates  at 
A,  for  the  purjwae  of  drawing  water  to  operate 
the  defendants'  mill  at  B  at  night  or  Sundays, 
would  so  lower  the  water  and  retard  tiie 
'filling  of  the  reservoir  as  to  Interfere  with 
the  reasonable  enjoyment  of  privilege  C  as 
herein  defined,  such  use  would  be  unlawful 
und  should  be  restrained. 

While  the  owners  of  C  cannot  require  the 
owners  of  A  to  draw  down  the  water  below 
the  first  four  feet  for  use  at  C,  the  owners 
of  A  cannot  make  use  of  the  water,  either 
above  or  below  the  four-foot  point,  so  as  to 
interfere  with  the  reasonable  use  of  the  first 
four  feet  of  water  by  C,  except  fo,r  the  mills 
on  the  lower  rivers. 

Whether  the  maintenance  or  management 
ot  the  defendants'  present  dam  at  B  deprives 
privilege  0  of  its  right  in  the  reasonably 
necessary  use  of  the  reservoir  as  it  existed 
prior  to  the  reconstruction  of  dam  A,  is  not 
found.  If,  upon  a  further  bearing,  Its  main- 
tenance or  management  should  be  foimd  to 
have  that  effect,  such  further  orders  should 
be  made  as  the  situation  may  demand. 

In  view  of  the  finding  that,  prior  to  the 
improvements  at  dam  A  and  the  execution  of 
the  Goodwin  deed,  the  parties  were  accus- 
tomed to  draw  down  Smith's  and  Crooked 
Ponds  four  feet  below  the  top  of  the  dam, 
and  that  the  reservoir  then  stored  only 
enough  water  to  run  the  machinery  at  dam 
0  up  to  about  the  middle  of  June,  and  in 
view  of  the  construction  placed  upon  the 
deed,  we  are  unable  to  see  how  the  evidence 
offered  by  the  plaintiffs,  which  was  rejected, 
If  material  and  found  to  be  true,  would  In 
any  way  Increase  their  rights  In  the  reservoir 
beyond  what  it  is  herein  held  they  have  the 
right  to.  The  plaintiffs,  therefore,  were  not 
prejudiced  by  the  exclusion  of  the  evidence. 

Exceptions  to  evidence  overruled.  Case 
discharged.    All  concurred. 

(June  80,  1908.) 

After  the  filing  of  the  foregoing  opinion 
on  April  7,  1003,  the  plaintiffs  moved  for  a 
rehearing  upon  the  question  of  their  rights 
in  the  reservoir  at  dam  A,  by  reason  of  the 
estoppel  of  the  defendant  Eutchlns  and  his 
predecessors  In  title  by  their  conduct  since 
1854 

REMIGK,  J.  The  plaintiffs  now  contend 
that  the  defendants  are  estc^x)^  hy  conduct 
to  set  up  any  right  In  the  reservoir,  except 
to  control  it  for  the  use  of  the  mills  upon  the 
lower  rivers,  and  certain  findings  of  the  ref- 
eree upon  the  issue  of  prescriptive  right  are 
relied  upon  to  support  this  contention. 

It  Is  conceded  that  the  claim  now  made 


was  not  presented  or  tried  before  the  referee. 
If  it  had  been,  the  defendants  might  have 
disproved  it  by  evidence  irrelevant  and  In- 
competent upon  the  issues  actually  tried. 
Furthermore,  the  findings  of  the  referee, 
taken  as  a  whole,  are  quite  as  susceptible  of 
a  construction  against  the  plaintiffs'  present 
contention  as  the  reverse.  Whether  Justice 
requires  that  the  plaintiffs  should  have  a 
new  trial  for  the  purpose  of  presenting  the 
question  now  raised,  is  a  matter  for  the 
consideration  of  the  superior  court 

Motion  for  rehearing  denied.  All  con- 
curred. 

C76  Vt.  1S4) 

BROWN'S  EX'B  t.  DUNN'S  ESTATH. 

(Supreme  Conrt  of  Vennont.    Rutland.    May  6> 

lUOii.) 

BXBCVTORS  —  CONTRACT  WITH  BURBTT  — VA- 
LIDITY—CONTINGENT  CLAIM— WHAT  CON- 
STITUTKS—VAHIANCE— WAIVER. 

1.  B.  was  executor  of  an  estate,  the  personal 
assets  of  'which  consisted  principally  of  notes 
for  $4,200  signed  by  a  firm  of  wnich  be  was  a 
member.  The  notes  were  payable  to  the  dece- 
dent's widow.  B.,  to  induce  a  third  person  to 
go  on  his  bond,  and  to  secure  him  from  liabil- 
ity on  these  notes,  agreed  to  loan  him  $4,200, 
the  interest  thereuu  to  be  paid  by  the  third 
person  to  B.  daring  the  life  of  the  decedent's 
widow,  and  after  her  death  the  principal  to  be 
paid  to  the  decedent's  estate.  MMt  to  be  a 
binding  agreement,  and  on  the  death  of  the  wid- 
ow the  decedent's  estate  had  a  valid  claim 
against  the  third  person  for  the  $4,200. 

2.  If  the  parties  contracted  with  reference 
to  the  notes  being  assets  ot  the  decedent's  es- 
tate and  B.'s  liabilit:r  to  account  for  them  as 
executor  or  his  liability  as  one  of  the  makers 
for  their  payment,  then,  for  the  purpose  of 
determining  the  third  person's  liability  to  the 
decedent's  estate  for  the  $4,200,  the  questions 
whether  the  notes  belonged  to  the  decedent's 
estate  or  to  the  decedenrs  widow,  or  whether 
the  money  paid  by  B.  to  the  third  person  was 
an  asset  of  the  decedent's  estate  while  in  the 
hands  of  B.  and  before  it  was  paid  to  the 
third  person,  were  Immaterial. 

3.  An  agreement  to  pay  a  snm  of  money  to 
a  decedent's  estate  on  the  death  of  the  dece- 
dent's widow  is  an  absolate  Undertaking  to  pay, 
provable  before  the  commissioners  a&  a  claim 
against  the  estate  of  the  deceased  promissor  un- 
der V.  S.  2428,  which  provides,  in  part,  for  the 
aifowance  by  commissioneis  of  donands  payable 
at  a  future  day  at  their  present  value,  and  that, 
notwithstanding  such  allowance,  the  executor  or 
administrator  may  pay  the  debt  according  to  the 
terms  and  at  the  tune  specified  in  the  con- 
tract 

,  4.  A  contingent  claim  within  V.  B.  2517, 
•which  provides  for  the  presentation  of  contin- 
gent claims  to  the  probate  court  or  to  the  com- 
missioners, who  riiall  state  in  their  report  that 
such  claim  was  presented  to  them,  is  one  that 
cannot  be  proved  as  a  debt  before  the  commis- 
sioners or  allowed  by  them,  because  the  liabil- 
ity Is  dependent  on  some  fnture  event  which 
may  or  may  not  happen,  and  therefore  cannot 
be  determined  within  the  time  allowed  tor  prov- 
ing claims  before  the  commissioners. 

B.  Under  the  express  provisions  of  V.  8. 
1680,  in  a  caeb  brought  by  exceptions  to  the 
Supreme  Court  no  questions  of  rariattce  be- 
tween the  pleadings  in  the  suit  and  the  evi- 
dence shall  be  heard,  except  such  as  appear 
from  the  exceptions  were  raised  and  passed  on 
in  the  vonnty  cour^  unless  such  -vaitiance  la  ma- 
terial and  substantial,  affecting  the  right  of  the 
matter. 
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Exceptions  from  Batland  Ctounty  Court; 
Muhbod,    Jndge. 

Claim  by  the  estate  of  Nelson  Brown,  de- 
ceased, against  the  estate  of  James  G.  Dunn, 
deceased.  Tl>e  claim  was  disallowed  by  the 
commlssloneTB,  and  the  claimant  estate  ap- 
pealed to  the  comity  court,  where  Judgment 
went  for  the  defendant.  Plaintiff  brings  ex- 
ceptions.   Reversed. 

Argued  before  START,  WATSON,  STAF- 
FORD, and  HASELTON,  J3. 

Joel  G.  Baker,  for  plaintiff.  Lawrence  & 
Lawrence,  Butler  &  Moloney,  and  F.  S.  Piatt, 
tor  defendant 

8TABT,  3.  This  Is  an  appeal  from  the  de- 
cision of  commissioners  upon  the  estate  of 
James  G.  Dunn.  The  contention  is  over  the 
UabUlty  of  Dunn's  estate  to  Amos  C.  Bates, 
ta  executor  of  the  estate  of  Nelson  Brown, 
for  money  dalmed  to  have  been  paid  to  Duim 
by  Bates.  At  the  close  of  the  plaintiff's  eyl- 
dence,  the  court  ordered  a  verdict  for  the 
defendant  This  was  error.  The  evidence 
tended  to  show  that  Amos  0.  Bates  was  ex- 
ecutor of  the  estate  of  Nelson  Brown,  and, 
as  such  executor,  was  required  to  give  a  i)ew 
bond;  that  the  personal  assets  of  tlie  estate 
principally  consisted  of  promissory  notes  for 
the  sum  of  ^,200,  signed  by  A.  a  Bates  ic 
Son,  and  payable  to  Nancy  F.  Brown,  widow 
of  Nelson  Brown;  that  these  notes  were  char-' 
ged  to  Bates  In  his  account  as  such  executor; 
that  Bates,  as  a  member  of  the  Arm  of  Bates 
■Sc  Son,  was  holden  for  their  payment;  tiiat 
the  estate  could  not  be  settled  until  the  de- 
-cease  of  Mrs.  Brown;  that  Bates  asked  Dumi 
and  Joel  a  Baker  to  become  sureties  upon  Ida 
bond;  that  Baker  told  Dunn  they  ought  not 
to  sign  a  bond  whereby  they  would.  In  effect, 
become  Bureties  for  the  payment  of  A.  0. 
Bates  &  Son's  notes,  which  were  then  under- 
stood as  belonging  to,  and  to  constitute  tbe 
principal  personal  assets  of,  the  estate;,  that 
Donn  told  Bates  that  he  felt  that  tbe  bonds- 
men onght  to  be  secured;  and  that  Bates 
thereupon  made  and  submitted  to  Dunn,  in 
writing,  the  following  proposition:  "In  con- 
-sideratlon  of  J.  C.  Dunn  signing  A.  C.  Bates' 
bond,  with  others,  as  executor  of  the  estate 
of  Nelson  Brown,  1,  A.  0.  Bates,  agree  to 
lend  to  J.  C.  Donn  the  sum  of  forty-two  hun- 
dred dollars  in  such  sums  and  at  such  times 
as  I  can  spare  the  money,  but  all  of  the 
above  amount  shall  be  paid  in  on  or  before 
four  years  from  this  date,  April  18,  1886. 
Interest  to  be  paid  on  all  sums  paid  In  from 
date,  except  eight  hundred  dollars  this  day 
paid  In.  No  interest  on  this  until  the  for- 
iy-two  hundred  has  all  been  paid  In. 
Tbe  Interest  paid  to  A.  C.  Bates  during  the 
life  of  Mrs.  Nelson  Brown,  at  her  deatti  all 
the  money  above  motioned  Is  to  be  paid  to 
the  executor  of  Nelson  Brown's  estate. 
tSigned]  Amos  C.  Bates,  Erecutor."  The  evi- 
dence further  tended  to  show  that  this  prop- 
KMltlon  was  accepted  by  Dunn,  and  that  un- 


der it  be  signed  the  bond,  and  Bates  paid 
to  him  various  sums  of  money. 

If  the  notes  of  Bates  &  Son  were  assets 
of  the  estate  of  Brown,  on  the  decease  of 
Mrs.  Brown,  Bates,  as  executor,  would  be 
held  accountable  for  them;  and  if  any  loss 
came  to  the  estate  by  reason  of  his  fail- 
ure to  collect  them,  when  by  reasonable  at- 
tention and  diligence  he  might  have  done 
so,  his  bondsmen  would  be  boldoi  for  his 
neglect  Bates  being  the  executor  of  the 
estate,  as  such,  he  could  contract  for  the 
payment  of  money  to  the  executor  of  the  es- 
tate, provided  he  contracted  with  reference 
to  his  own  assets  or  those  of  the  estate.  He 
could.  In  view  of  his  liability  for  the  pay- 
ment of  tbe  notes  and  the  duty  he  was  under 
as  executor  to  account  for  them,  pay  his.  own 
money  to  Dunn,  and  stipulate  for  its  pay- 
ment by  Dunn  to  the  executor  of  the.  estate 
on  the  decease  of  Mrs.  Brown;  and  Dunn, 
by  contract  with  Bates,  as  executor,  could 
bind  himself  to  thus  receive  and  pay  over 
the  money,  and  thereby  secure  indemnity  for 
the  liability  he  was  assuming  by  signing 
Bates'  bond.  The  evidence  tended  to  show 
that  the  contract  was  made  with  reference 
to  such  liability  on  the  part  of  Bates  and  the 
sureties  upon  bis  bond.  From  the  facta  and 
circumstances  disclosed  by  the  evidence,  the 
Jury  might  have  properly  found,  if  tbe  case 
bad  been  submitted  to  them,  that  the  con- 
tract was  entered  into,  and  payments  made, 
under  a  mutual  belief  that  the  notes  belonged 
to  l^e  estate,  and  that  the  sureties  upon 
Bates'  bond  would  be  holden  for  any  short-  ■ 
age  of  duty  on  his  part  respecting  them;  that 
the  contract  was  concluded,  and  payments 
made,  with  reference  to  such  ownership  and 
UdblUty;  that  Bates  paid  the  money  to  Dunn 
In  consideration  of  Dunn's  loomlse  to  pay  it 
to  the  executor  of  the  estate  on  the  decease 
of  Mrs.  Brown;  that  Bates,  in  doing  this, 
was  providing  for  the  payment  of  notes  that 
were  held  by  him  as  executor,  and  placiqg 
himself  In  a  situation  to  properly  account  for 
them;  and.  that  Dunn  promised  Bates,  as 
executor  of  the  estate,  that  he  would  pay 
over  to  the  executor  of  Brown's  estate,  on 
the  decease  of  Mrs.  Brown,  all  sums  of  mon- 
ey that  should  be  paid  to  him  by  Bates  un- 
der the  contract  If  the  parties  contracted 
with  reference  to  the  notes  being  assets  pf 
the  estate  and  Bates'  liability  to  account  for 
them  as  executor,  for  bis  liability  as  one  of 
the  makers  for  their  payment  then,  for  the 
purpose  of  determining  the  liability  of  Dunn's 
estate  to  Bates  as  executor,  the  question  of 
whether  the  notes  belonged  to  the  estate  of 
Brown  or  to  Mrs.  Brown,  and  whether  the 
money  paid  by  Bates  to  Dunn  was  an  asset  of 
Brown's  estate  while  In  the  hands  of  Bates 
and  before  it  was  paid  to  Dunn,  were  imma- 
terial, and  the  claim  could  be  presented  to 
and  allowed  by  the  commissioners  in  the  name 
of  Bates,  as  executor  of  Brown's  estate.  Dav- 
enport V.  Mutual  Life  Association,  47  Vt  528; 
caark  T.  Employers'  UabllUy  Assurance  Co.,; 
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72  Vt  464,  48  AU.  639;  Phelps  v.  Oonant,  30 
Vt  277;  Bank  v.  Burton,  58  Vt.  426,  3  AtL' 
766;  Rutland  &  BurUngton  R.  R.  Co.  t.  Cole, 
24  Vt  33;  Pangbom  t.  Saxton,  11  Vt.  79; 
McPeck  v.  Moore,  61  Vt  269;  16  Ency.  PL  & 
Pr.  609. 

The  evidence  also  tended  to  show  an  ab- 
solute debt  In  favor  of  the  claimant,  prov- 
able before  the  commissioners  under  V.  S. 
2428,  which  provides,  in  part,  for  the  allow- 
ance by  commissioners  of  demands  payable 
at  a  future  day  at  their  present  value,  and 
that,  notwithstanding  guch  allowance,  the 
executor  or  administrator  may  pay  the  debt 
according  to  the  terms  and  at  the  time  speci- 
fied In  the  contract.  Dunn's  undertaking,  if 
any,  was  to  pay  at  the  decease  of  Mrs.  Brown 
—an  event  which  was  sure  to  occur  sooner  or 
later.  This  was  an  absolute  undertaking  to 
pay.  His  liability  was  not  made  to  depend 
upon  some  future  event  which  might  or 
might  not  happen.  The  fact  that  the  time 
of  payment  is  uncertain  does  not  make  a 
claim  contingent,  when,  as  in  this  case,  the 
time  of  payment  is  sure  to  arrive  at  some 
future  day.  A  contingent  claim,  within  the 
meaning  of  V.  S.  2617,  is  one  that  cannot  be 
proved  as  a  debt  before  the  commissioners, 
or  allowed  by  them,  because  the  liability  is 
dependent  upon  some  future  event  which 
may  or  may  not  happen,  and  therefore  can- 
not be  determined  within  the  time  allowed 
for  proving  claims  before  the  commissioners. 
Sargenf  s  Adm'r  v.  Kimball's  AdmT.  37  Vt 
321;   Cnrley  v.  Hand's  Estate,  63  Vt  624. 

It  does  not  appear  that  the  question  of 
variance  between  the  declaration  and  the 
evidence  was  raised  in,  and  passed  upon  by, 
the  court  below,  nor  does  it  appear  that  such 
variance  is  material  and  substantial,  affecting 
the  right  of  the  matter;  therefore  the  ques- 
tion cannot  be  considered  by  this  court  V. 
S.  1030;  Bank  v.  Burton,  58  Vt.  426,  8  Atl. 
756;  Shanks  v.'  Whitney,  66  Vt  405,  29  Atl. 
867;  Dano  v.  Sessions,  05  Vt  79,  26  Atl.  685. 

Judgment  reversed,  and  cause  remanded. 


(97  Md.  SM) 

STATE,    to   tJso   of  JETER   et   aL,  T. 

SCHWIND  QUARRY  CO  OF 

BALTIMORE  CITY. 

(Court  of  Appeals  of  Maryland.   June  80, 
1903.) 

MASTER  AND  SKRVANT— NEQUOBNT  DBATH— 
COMPLAINT— aUPFICIENCT. 

i.  in  an  action  for  negligent  death  the  com- 
plaint alleged  that  it  was  defendant's  duty  to 
provide  deceased  with  a  reasonably  safe  place 
and  tools  in  and  with  which  to  work;  that 
deceased  was  directed  by  an  employ^  of  defend- 
ant haviuB  anthority  over  him  to  extract  a 
charge  of  blasting  powder,  for  which  deceased 
was  not  skilled,  fitted,  or  employed,  and  of  the 
danger  of  which  he  was  ignorant,  and  in  the 
execution  of  which  he  was  killed.  It  was  fur- 
ther ailesred  that  the  death  was  directly  due  to 
the  negligence  of  defendant  in  failing  to  pro- 
vide him  with  a  safe  place  to  work  and  safe 
tools,  and  to  employ  competent  co-employes,  and 
to  refrain  from  exposing  him  to  unnecessary 


danger,  etc.  Held  demurrable  for  faUore  to 
specifically  state  precisely  what  acts  or  omis- 
sions of  defendant  constituted  the  alleged  negli- 
gence. 

2.  The  complaint  was  further  objectionable 
because  it  affirmatively  appeared  therefrom  that 
the  iujary  was  caused  by  the  negligence  of  a 
fellow  servant,  who  was  not  shown  to  be  a  vice 
principal. 

Appeal  from  Superior  Court  of  Baltimore 
aty. 

Action  by  the  state  of  Maryland,  to  tbe 
use  of  Mary  Jeter  and  others,  against  tbe 
Schwind  Quarry  Company  of  Baltimore  City. 
From  a  judgment  sustaining  a  demurrer  to 
tbe  declaration,  plaintiff  appeals.    Affirmed. 

Argued  before  McSHERRT,  O.  J.,  and 
POWLEIR,  BRISCOE,  BOYD,  PEAROB.  and 
SCHMUCKER,  JJ. 

Ward  P.  Litttg,  for  appellant  Wm.  JU 
Marbury,  for  appellee. 

PEARCE,  J.  This  appeal  is  taken  from  a 
ruling  of  the  superior  court  of  Baltimore 
City  sustaining  a  demurrer  to  a  declaration, 
the  substance  of  which  is  as  follows:  "For 
that  the  defendant  corporation  at  the  time 
of  tbe  commission  of  tbe  wrong  and  Injury 
hereinafter  mentioned  was  operating  a  stone 
quarry  in  tbe  city  of  Baltimore,  and  Edward 
Jeter,  the  husband  and  father  of  the  equita- 
ble plaintiffs,  was  employed  by  it  as  a  stone- 
cutter. And  it  was  the  duty  of  the  defend- 
ant corporation  to  provide  tbe  said  Jeter 
with  a  reasonably  safe  and  proper  place  in 
which  to  work,  and  with  reasonably  aafc 
and  proper  tools  with  which  to  work,  and  to 
employ  reasonably  competent  co-employte, 
and  to  promulgate  rules  for  their  government 
and  to  refrain  from  exposing  the  said  Jeter 
to  unnecessary  risk  and  danger  while  at 
work.  And  the  plaintiff  in  fact  says  that  on 
the  day  and  date  mentioned  the  said  Jeter 
was  directed  by  one  of  tbe  employes  of  said 
corporation,  then  and  there  in  command  of 
said  quarry,  and  having  authority  over  blm, 
to  extract  •  eKarge  of  hlatting  powder  therv- 
tofore  placed  in  •  hole  driUed  in  •  rock  m  »aid 
quarry,  for  whioh  work  the  laid  Jeter  wat  not 
tkiUed,  fitted,  or  employed,  and  of  the  danger 
of  which  he  too*  ignorant  and  unwarned,  and 
in  the  execution  of  which  he  was  killed.  And 
the  plaintiff  further  says  that  the  death  of 
the  said  Jeter  was  directly  due  to  the  negli- 
gence of  the  defendant  corporation  in  ^dis- 
charge of  its  aforesaid  duties  towards  him. 
to  wit,  the  duties  to  provide  him  with  a  rea- 
sonably safe  and  proper  place  in  which  to 
work,  and  with  reasonably  safe  and  proper 
tools  with  which  to  work,  and  to  employ  com- 
petent co-employ6s,  and  to  promulgate  rules 
for  their  government,  and  to  refrain  from  ex- 
posing him  to  unnecessary  risk  and  danger 
whilst  at  work;  and  that  the  said  Jeter  used 
due  care,  but  the  defendant  corporation  did 
not  use  due  care.  And  by  reason  of  the  kill- 
ing of  said  Jeter,  the  equitable  plaintiffs  were 

f  1  See  Matter  and  Servant,  vol.  14,  Cent  Dig.  | 
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depitred  of  Us  Bopport,  and  the  plaintiff 
dalma  $6,000  damages."  The  plaintiff  declin- 
ing tp  amend  the  declaration  after  the  rul- 
ing on  the  demurrer,  Judgment  for  costs  vaa 
entered  fOr  defendant. 

Mr.   Poe,  In  section  662  of  his  work  on 
Pleading,  speaking  of  the  degree  of  precision 
required   in   pleading,   says:    "The   declara- 
tion ahoold  always  describe  the  contract  for 
the  breach  of  which  the  suit  Is  Instituted,  or 
the  tort  for  which  redress  is  sought,  with 
such  reasonable  degree  of  certainty  as  will 
glTe  fair  notice  to  the  defendant  of  the  char^ 
acter  of  the  claim  or  demand  made  against 
him,  80  as  to  enable  him  to  prepare  for  his 
defense."    And  in  Gent  t.  Cole,  38  Md.  UO, 
this  court  said:   "It  is  one  of  the  first  prin- 
dples  of  pleading  that  facts  should  be  stat- 
ed for  .the  purpose  of  Informing  the  court, 
whose  duty  it  Is  to  declare  the  law  arising 
upon  those  facts,  and  to  apprise  the  opposite 
party  of  what  is  meant  to  be  proved,  in  or- 
der to  glre  him  an  opportunity  to  answer 
or  tra-rerse  it"    Tested  by  these  principles, 
we  think,  as  was  said  by  Judge  Alvey  in 
the  case  Just  cited,  that  "the  statement  of 
the  tortious  acts  complained  of,  and  the  man- 
ner In  which  they  efTected  the  Injury  to  the 
equitable  plaintiffs,  are  altogether  too  gen- 
eral and  indefinite  to  be  good  on  demurrer." 
After  stating  the  employment  of  the  deceas- 
ed by  the  defmdant,  and  his  relation  to  the 
equitable  plaintiffs,  the  declaration  sets  out 
In  the  first  part  the  sereral  alleged  duties 
at  the  defendant  to  the  deceased,  and  In  the 
latter  part  charges  that  the  death  was  direct- 
ly due  to  the  negligence  of  the  defendant  in 
the  discharge  of  these  duties,  reciting  them 
again  In  the  most  vague  and  general  terms, 
and  charging  the  death  to  be  due,  not  to 
the  neglect  of  any  one  of  these  duties,  but 
to  the  neglect  of  all  combined.    The  Interven- 
ing part  of  the  declaration  will  be  referred 
to  later,  but,  passing  that  for  the  present, 
we  think  it  Is  plain  that  without  that  inter- 
vening part  the  declaration  is  not  sufficient 
hi  law.    The  defendant  is  not  told  what  spe- 
dflc  duty  is  claimed  to  have  been  neglected, 
but  Is  required  to  meet  a  .charge  of  general 
misconduct  in  the  alleged  neglect  of  every 
duty  imposed  upon  it  by  the  law.    Not  only 
so,  but  there  is  no  averment  of  the  manner 
In  which  any  one  of  these  duties  has  been 
violated.    It  does  not  specify  in  what  re- 
iipect  the  place  provided  for  work  was  un- 
safe, or  how  the  want  of  safety  caused  the 
death.    It  Aoes  not  specify  what  tools  pro- 
vided for  work  were  unsafe,  in  what  respect 
they  were  unsafe,  or  how  their  unsafe  condi- 
tion was  connected  with  the  accident.    It 
does  not  state  what  co-employfis  were  in- 
competent, or  how  their  incompetency  con- 
tributed to  cause  the  death  of  the  deceased. 
It  does  not  show  what  rules  should  have 
been  promulgated  for  the  government  of  em- 
ployte,   or  how   the   failure   to   promulgate 
them,  is  connected  with  the  accident;    nor 
iocs  it  state  what  was  the  risk  and  danger 


to  which  the  deceased  was  nnnecessazfly 
exposed  while  at  work.  8nch  a  icmplng  ag- 
gregation of  general  diarges  of  neglect  of 
duty,  without  a  single  spodficatlop  npon 
which  to  prepare  a  defense^  cannot  be  re- 
garded as  gratifying  the  fundamental  prin- 
ciples of  pleading  which  are  still  recognised 
and  enforced  In  our  simplified  system,  as  we 
have  recently  had  occasion  to  observe  in  Ed- 
ger  T.  Burke  (to  be  ofllclally  reported  In  96 
Hd.  716)  64  Atl.  S86.  In  Waldhler  v.  Han- 
nibal &  St  J.  R.  Ca,  71  Ma  614,  a  petition 
by  an  employd,  stating,  without  any  specific 
facts,  that  plaintiff  was  injured  in  conse- 
quence of  the  negligence  of  a  railroad  com- 
pany in  using  defective  machinery  and  In 
running  and  managing  Its  railroad  and  cars, 
was  held  fatally  defective;  the  court  saying, 
''We  may  well  ask,  what  is  the  cause  of  ac- 
tion?" So  In  Smead  v.  Lake  Shore  Railway, 
68  Mich.  200,  24  N.  W.  761,  where  the  negU- 
gence  alleged  was  the  failure  to  provide  a 
sufficient  cattle  guard,  it  was  said:  "Certain- 
ly the  violation  of,  or  neglect  to  perform, 
some  spedflc  and  well-defined  duty  most  be 
shown  before  any  liability  Is  incurred,  and 
good  pleading  requires  that  this  should  ap- 
pear in  the  declaration.  The  plaintiff  utter- 
ly falls  to  point  out  any  specific  defect,  but 
contents  hims^  with  relying  upon  the  alle- 
gations of  general  insufficiency."  That  these 
principles  of  the  common  law,  as  applicable 
to  the  case  before  us,  have  been  retained  In 
our  own  Code  system,  will  be  seen  upon  ref- 
erence to  article  76,  {  28,  subsec.  S6,  Code 
Pub,  Oen.  Laws,  where  a  form  Is  given  for 
a  declaration  claiming  damages  for  personal 
Injuries  to  a  passenger  on  a  railroad  due  to 
negligence  of  the  railroad  company.  It  will 
be  observed  that  It  does  not  permit  the  aver- 
ment In  general  terms  that  the  defendant 
failed  to  provide  safe  machinery  or  convey- 
ances, but  requires  some  specific  defect  to 
be  pointed  out,  such  as  the  insufficiency  of 
an  axle  of  the  car  In  which  the  plaintiff  was 
riding,  and  in  a  note  to  that  subsection  states 
that  this  form  may  be  varied  so  as  to  adapt 
it  to  other  cases  "by  changing  the  allegation 
as  to  the  cause  of  the  accident" 

The  only  statement  of  any  specific  facts  in 
this  declaration  is  found  in  that  part  which 
Is  hereinbefore  transcribed  In  italics.  This 
Italicized  passage  Intervenes  between  these 
part  of  the  declaration  which  we  have  al- 
ready considered,  and  is  in  no  wise  aided  by 
them.  Its  sufficiency,  therefore,  may  be  con- 
sidered as  if  the  preceding  and  succeeding 
parts  of  the  declaration,  so  far  as  they  re- 
late to  the  cause  of  death,  bad  been  wholly 
omitted,  and,  when  analyzed,  it  will  be  found 
scarcely  less  general  and  vague.  It  does  not 
state  what  was  the  nature  of  the  danger 
against  which  he  should  have  been  warned. 
It  does  not  charge  that  it  was  unknown  to 
the  servant,,  or  not  open  and  obvious  to  or- 
dinary observation,  and  therefore  one  against 
which  it  was  the  master's  duty  to  warn  the 
servant   There  Is  n^  averment  that  his  death 
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int  caosed  by^Us  TAnt  of  skill  for  the  work 
bo  waa  directed  to  perform,  or  by  the  fallnre 
"to  warn  him  «f  the  danger.  There  la  In 
fact  no  statemeoit  whatover  of  any  cause  of 
his  death,  but  a  mere  averment  that  he  was 
kUled  In  the  execution  of  the  work.  If  the 
'dangor  was  open  and  obvious,  the  servant, 
being  an  Intelligent  adult,  is  held  to  have 
assumed  the  risk,  the  rule  not  requiring  in- 
struction and  warning  as  to  dangers  which 
can  be  seen  by  common  observation.  2  Bai- 
ley's Personal  Injuries  Belatlng  to  Master 
and  Servant,  t  2730.  He  may  have  been 
nnskiUed  and  nnfltted  for  this  work,  and 
yet  the  accident  may  have  happened  from  a 
canse  which  would  have  been  equally  fatal 
to  the  most  skilled  and  experienced  work- 
man, or  from  one  against  which  any  instrac- 
tlon  or  warning  would  have  been  futile  to 
protect  him.  Every  fact  alleged  in  the  lan- 
guage we  are  now  considering  may  be  true, 
and  yet  there  might  be  no  right  of  action 
against  the  defendant  There  was  no  right 
of  action  unless  the  death  was  directly  due 
to  some  tortious  act  of  the  defendant,  and 
upon  demurrer  both  some  such  specific  act 
and  its  causal  connection  with  the  injury 
complained  of  must  clearly  appear  In  the 
declaration. 

But  another  fatal  objection  to  the  declara- 
tion is  that  It  shows  the  alleged  negligence, 
even  if  the  cause  of  the  death,  was  the  negli- 
gence of  a  fellow  servant  It  expressly 
states  that  be  was  ordered  to  do  this  work 
by  "one  of  the  employes  of  the  corporation," 
though  it  adds  that  be  "was  in  command  of 
the  quarry,  and  had  authority  over  him." 
But  it  is  said  in  2  Bailey's  Personal  Inju- 
ries, S  2106,  that  "it  makes  no  difference 
that  the  offending  servant  is  a  servant  of 
superior  authority,  unless  such  superior  serv- 
ant rises  to  the  grade  of  alter  ego  of  the 
principal."  And  in  Yates  v.  McCullough 
Iron  Company,  69  Md.  384,  16  Atl.  280,  this 
court  said,  "Nor  is  the  liability  of  a  master 
enlarged  or  made  difTerent  by  the  fact  that 
the  servant  who  has  suffered  the  injury  oc- 
cupied a  grade  In  the  common  service  in- 
ferior to  that  of  the  servant  whose  miscon- 
duct caused  the  Injury  complained  of."  If 
this  be  a  correct  principle  to  be  applied  to 
rulings  upon  prayers  framed  upon  the  evi- 
dence. It  must  be  equally  correct  when  ap- 
plied to  the  sufficiency  of  a  declaration  like 
the  present,  which,  upon  Its  face,  attributes 
the  Injury  to  the  negligence  of  a  fellow  serv- 
ant He  might  have  charged  that  he  was 
directed  by  the  president  of  the  corporation, 
or  by  some  one  bearing  to  the  cotporatlon 
the  relation  of  vice  principal,  to  extract  the 
charge  of  powder;  but  he  has  chosen  to  al- 
lege that  he  was  so  directed  by  one  of  Its 
employes.  He  has  thus  alleged  that  the 
canse  of  his  Injury  was  the  negligence  of  a 
fellow  servant  without  stating^  any  fact 
which  could  take  the  case  out  of  the  rule 
exempting  the  master  from  liability  for  such 
negllgraice.    In  other  words,  he  has  stated 


•  canse  of  Injury  for  which  the  master  la 
not  liable,  and,  if  so,  bla  declaration  is  bad 
on  demurrer. 

The  appellant  relies  In  this  aspect  of  the 
case  upon  the  case  of  Blast  Brooklyn  Box 
Co.  v.  Nudling  (decided  In  this  court  at  the 
last  January  term)  54  Atl.  1S2,  where  there 
was  a  demurrer  to  a  declaration  on  the 
ground  that  it  showed  the  plaintiff  was 
guilty  of  contributory  negligence,  In  which 
case  we  said,  "Where  the  declaration  clearly 
shows  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  advantage  may  be  taken  by 
demurrer;"  but  we  sustained  that  declara- 
tion, because  it  did  not  clearly  appear  there 
was  contributory  negligence.  Here,  how- 
ever, the  averment  Is  clear  and  emphatic 
that  the  negligence  complained  of  was  that 
of  a  fellow  servant 

Judgment  affirmed,  with  costs  to  ttie  appel- 
lee above  and  below. 


C»T  Kd.  ma 
PAYNE  T.  PAYNE  et  aL 
(Oonrt  of  Appeals  of  Maryland.    July  2,  1908.) 

LUNATICS-SALE  OF  PROPERTY— SDTT  TO   SET 

ASIDE— SHOWING  OF  FRA.aO 

—SUFFICIENCY. 

1.  A  bill  to  set  aside  a  decree  ratifying  a  sale 
of  complainant's  interest  in  a  -firm,  made  while 
complaiaant  waa  a  lunatic,  alleged  fraud,  settinK 
up  that  in  ascertaining  the  value  of  certain 
partuership  realty  it  was  appraised  on  the  er- 
roneous assumption  that  an  ordinance  for  widen- 
ing the  street  where  it  was  situated  would  be 
repealed,  whereby  the  value  of  the  property  was 
lessened,  and  complainant  failed  to  receive  his 
share  of  the  damages  which  were  paid  by  the 
city  when  the  street  was  opened.  It  was  fur- 
ther alleged  that  the  appraisement  of  the  mer- 
chandise of  the  firm  was  made  upon  false  state- 
ments rendered  by  complainant's  partner,  so  as 
to  cause  the  appraisement  to  be  for  less  than 
one-half  their  value,  and  that  no  valuation  was 
made  for  the  good  will  of  the  firm,  and  that  the 
proceedinKs  on  which  ttie  decree  was  based  had 
been  conducted  through  the  influence  which 
complainant's  partner,  who  purchased  at  the 
sale,  exercised  over  complainant's  brother,  who 
was  his  committee.  The  bill  asked  that  the  rec- 
ord in  the  former  case  be  considered  as  a  part 
of  it,  and  from  that  it  appeared  that  the  ap- 
praisement of  the  real  estate  mentioned  stated 
upon  its  face  that  it  had  been  made  on  the  as- 
sumption that  the  ordinance  would  be  repealed; 
that  the  appraisement  of  the  stock  was  made  by 
persons  thoroughly  familiar  therewith,  who  tes- 
tified that  it  would  be  to  the  interest  of  the  lu- 
natic to  cousnmmate  the  sale;  and  that  it  was 
apparent  that  no  allowance  had  been  made  for 
good  will.  Held  that,  as  the  bill  set  up  no  mat- 
ters not  apparent  from  the  record  in  the  former 
case,  and  did  not  charge  intentional  fraud  on 
the  part  of  complainant's  former  partner,  It  was 
demurrable. 

Appeal  from  Circuit  Court  ot  Baltimore 
City;    Henry  Stockbridge,  Judg& 

BUI  by  B.  Kemp  Payne  against  Margaret 
J.  Payne  and  others.  From  a  decree  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

Argued  before  BRISCOE,  BOYD,  PAGE. 
PEARCE,  and  SCHMUCKEB,  JJ. 

Thomas  Hughes,  for  appellant  Oeorge 
M.  Upshur  and  Alfred  Nlles,  for  appellees. 
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SGHM-TTCKBIt,  J.  The  blU  Of  complaint 
tn  tbia  case  was  filed  by  the  appellant  in  the 
drcolt  coort  of  Baltimore  Olty  «m  the  10th 
of  January,  1903,  to  set  aside  for  frand  a 
final  decree  which  had  been  passed  by  that 
court  In  another  case  on  the  28th  of  Febru- 
ary, 1896.  The  appellees  demurred  to  the 
bill  for  want  of  equity  in  its  allegations  and 
for  laches  In  filing  it,  and  the  present  appeal 
1b  from  the  decree  of  the  circuit  court  sus- 
taining the  demurrer  and  dismissing  the  bill. 
The  decree  passed  In  1896,  which  the  ap- 
pellant now  asks  to  have  set  aside,  ratified 
a  sale  to  bis  broth»  and  partner,  B.  Scott 
Payne,  of  the  Interest  of  the  appellant,  who 
was  at  that  time  a  lunatic  in  charge  of  a 
committee,  in  the  assets,  real  and  personal, 
of  the  late  hardware  firm  of  B.  Scott  Payne 
ft  Bro.,  at  a  valuation  that  had  been  fixed 
by  an  appraisement.  In  December,  1897— 
nearly  two  years  after  the  date  of  the-  decree 
complained  of— the  appellant,  having  been 
restored  to  sanity,  was  by  an  appropriate  or- 
der of  court  discharged  from  the  custody 
of  bis  committee,  and  again  placed  in  con- 
trol of  his  own  estate.  In  January,  1902— 
more  than  four  years  after  the  appellant  had 
been  restored  to  the  control  of  his  own  es- 
tate—B.  Scott  Payne,  the  brother  to  whom 
the  sale  of  the  partnership  property  had 
been  made,  died  Intestate,  leaving  a  widow, 
who  became  his  administratrix,  and  one 
child.  One  year  later  the  present  suit  was 
brought  against  his  widow  in  her  own  right 
and  as  administratrix  and  his  child,  and  they 
are  the  appellees  now  before  us. 

The  substantial  allegations  made  in  the 
bill  In  the  present  case  as  the  grounds  of 
the  application  to  have  the  decree  of  1896 
set  aside  for  fraud  are  as  follows:  (1)  That 
In  ascertaining  the  value  of  certain  of  the 
partnership  real  and  leasehold  property  on 
Oay  street.  In  Baltimore  C!Ity,  for  the  pur- 
pose of  the  sale  to  H  Scott  Payne,  It  Was 
appraised  "on  the  erroneous  assumption" 
that  the  ordinance  for  the  widening  of  Oay 
street  would  be  repealed  (It  being  then  gen- 
erally believed  that  such  would  be  the  case), 
whereby  not  only  was  the  value  of  the  prop- 
erty lessened,  but  the  appellant  lost  his 
share  of  the  damages  which  had  been  there- 
tofore allowed,  and  were  afterwards  paid  by 
the  city  to  the  purchaser  when  the  street 
vag  In  fact  oi>ened.  (2)  That  the  appraise- 
ment of  the  stock  of  merchandise  was  made 
by  the  appraisers  upon  statements  rendered 
to  them  by  B.  Scott  Payne,  which  "were 
80  different  from  the  true  character  and 
qoallty  of  the  goods  so  appraised"  as  to 
cause  the  appraisal  to  be  for  less  than  one- 
half  their  true  value.  (8)  That  "no  valua- 
tion was  ascertained  for  the  good  will  of  the 
partnership,"  although  it  was  In  fact  very 
valuable,  and  that  it  was  thereby  obtained 
by  E.  Scott  Payne  without  compensation. 
(4)  That  certain  property  owned  by  the  two 
brothers  was  ascertained  by  the  decree  of 
1896  to  be  partnership  property,  "In  pnrsu- 
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ance  of  testimony  Uiat  said  property  had 
been  treated  by  the  partners  as  It  it  waa 
partnership  property,"  Ignozlng  iiO'  extotlng 
understanding  and  arrangement  between 
them  that  It  was  to  be  treated  as  property 
held  by  them  Individually  as  joint  tenants. 
(6)  That  all  of  the  proceedings  In  the  case 
of  B.  Scott  Payne  v.  R.  Kemp  Payne,  in 
which  the  decree  of  1896  was  passed,  liad 
been  conducted  in  such  a  way  "through  the 
influence  which  the  said  E.  Scott  Payne  had 
over  his  brother,  Wm.  James  Payne,  who 
was  the  committee  of  the  appellant,"  that 
the  decree  was  arrived  at  and  executed  to 
the  serious  Injury  of  the  appellant,  and  in 
violation  and  frand  of  his  rights. 

In  explanation  of  tiie  delay  In  bringing  his 
suit,  the  appellant  avers  in  the  bill  that  he 
had  such  unbounded  confidence  in  his  broth- 
er Bi.  Scott  Payne's  Integrity,  and  In  bis 
Interest  in  him,  that  It  never  occurred  to  him 
to  question  the  rectitude  of  his  brother's 
conduct  relative  to  the  purchase  of  the  part- 
nership property  until  a  few  weeks  prior 
to  filing  the  bill,  when  he  was  informed  that 
a  certain  gentleman  (not  naming  him)  had 
been  requested  by  E.  Scott  Payne  to  act  as 
an  appraiser  of  the  partnership  merchandise, 
but  that  he,  upon  observing  the  method  of 
the  appraisement,  had  said  that  "the  method 
was  unfair  and  unjust  In  that  the  cost  was 
estimated  in  such  large  job  lots  as  to  render 
it  Impossible  to  arrive  at  their  correct  val- 
ue," and  he  had  therefore  declined  to  act 
as  an  appraiser;  that  the  appellant,  having 
thns  had  his  suspicions  aroused,  employed 
counsel  to  examine  the  former  case,  and  by 
that  means  discovered  the  matters  herein- 
before stated.  The  present  bill  asks  that  the 
record  In  the  case  of  B.  Scott  Payne  v.  R. 
Kemp  Payne,  a  lunatic,  In  which  the  decree 
of  1896  was  passed,  be  taken  and  considered 
as  part  o^  it;  and  a  synopsis  of  the  proceed- 
ings In  that  case,  containing  copies  of  por- 
tions thereof,  appears  in  the  present  record. 
We  must,  therefore,  take  into  consideration 
the  contents  of  those  proceedings  in  deter- 
mining whether  or  not  the  present  bill  is  de- 
murrable. From  an  inspection  of  them  it  be- 
comes apparent  that  the  former  case  was  an 
amicable  suit  to  procure  the  court's  ratifica- 
tion of  the  sale  to  B.  Scott  Payne  of  the 
lunatic's  interest  in  the  partnership  estate  on 
the  ground  that  it  would  be  for  his  interest 
and  advantage.  The  bill  in  the  former  case 
averred  the  previous  existence  of  the  part- 
nership, the  adjudication  of  the  lunacy  of 
R.  Kemp  Payne,  and  the  appointment  and 
qualification  of  his  brotha:,  Wm.  James 
Payne,  as  his  committee.  It  contained  a  de- 
tailed statement  of  all  the  real  and  leasehold 
estate  In  question,  and  a  reference  to  the 
record  of  the  conveyance  by  which  the  title 
to  each  lot  had  been  acquired,  and  also  an 
allegation  that  all  of  the  real  and  personal 
property  had  been  purchased  with  partner- 
ship funds,  and  used  and  enjoyed  as  partner- 
ship property,  although  the  legal  titie  to 
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three  of.  the  lots  stood  in  the  names  of  the 
two  brothers  as  Joint  tenants,  and  the  title 
to  the  other  three  lots  stood  in  their  names 
as  tenants  In  common.  It  further  alleged 
the  ownership  by  the  firm  of  merchandise 
and  debts  due  to  them  of  great  value,  and 
the  practical  absence  of  any  indebtedness 

'  from  them  to  other  persons.  The  bill  then 
averred  that  the  partnership  had  been  dis- 
solved by  the  insanity  of  the  defendant,  and 
that,  with  a  view  to  protect  the  firm  prop- 
erty from  the  sacrifice  Incident  to  a  public 
sale,  the  plaintiff  and  the  defendant's  com- 
mittee had  entered  into  an  agreement,  snb- 
Ject  to  the  approval  of  the  court,  for  the  sale 
of  the  lunatic's  share  and  Interest  therein 
to  the  plaintiff  at  a  price  which  had  been 
fixed  by  separate  appraisements  of  the  real 
estate  and  the  merchandise  and  personal 
assets.  The  agreement  for  the  sale,  stating 
Its  terms  in  detail,  and  also  the  written 
awards  of  the  appraisers  as  to  the  value  of 
the  several  claBses  of  the  partnership  prop- 
erty, were  filed  as  exhibits  with  the  bill. 
It  further  appears  from  the  proceedings  in 

'  that  case,  that  after  the  lunatic  tiad  been 
served  vrith  process,  and  had  answered  by 
his  committee,  testimony  was  taken  in  sup- 
port of  the  allegations  of  the  bill.  From 
this  evidence  it  appears  that  the  real  and 
leasehold  estate  had  been  appraised  by 
Hiram  Woods  and  George  H.  Sargeant,  real 
estate  agents  of  large  experience  and  famil- 
iar with  the  value  of  real  estate  in  the 
locality  where  the  property  in  question  was 
situated,  and  that  they  had  made  the  writ- 
ten report,  filed  as  an  exhibit,  of  their  ap- 
praisement, and  that  the  report  stated  on  its 
face  that  the  valuation  had  been  made  upon 
the  assumption  that  the  ordinance  for  the 
widening  of  Gay  street  would  be  repealed, 
and  further  stated  that  the  prices  fixed  by 
them  were  fair,  and  expressed  the  value  of 
the  property.  It  also  appears  that  the  stock 
of  merchandise  consisting  of  hardware  had 
been  appraised  by  Lloyd  Cole,  of  Wm.  H. 
Cole  &  Son,  and  Henry  Keidel,  of  Henry 
Keldel  &  Co.,  leading  hardware  merchants 
of  Baltimore,  after  a  full  and  complete  in- 
ventory of  It  had  been  made  by  two  persons 
connected  with  their  respective  firms  at  their 
direction.  Adam  Wagner,  one  of  the  two 
persons  who  made  the  inventory,  testified 
that  it  was  full  and  complete,  and  contained 
all  of  the  stock  of  the  firm,  and  both  he  and 
Henry  Keldel,  one  of  the  two  merchants 
who  appraised  the  merchandise,  testified  that 
they  were  thoroughly  familiar  with  the  prices 
of  hardware,  and  that  the  prices  put  upon 
the  goods  were  fair,  and  were  the  full  value 
of  the  goods.  Both  Mr.  Sargeant  and  Mr. 
Keldel  testified  that  they  had  examined  the 
agreement  between  E.  Scott  Payne  and  the 
committee  of  the  lunatic  for  the  proposed  sale 
of  the  latter's  interest  in  the  partnership 
property,  and  that  its  terms  were  fair,  and 
that  It  would  be  to  the  advantage  of  the  luna- 


tic to  consummate  it.  Wm.  7ames  Ptiym, 
the  brother  and  c«Mnmittee  of  the  lunatic, 
also  testified  that  it  would  be  to  his  interest 
and  advantage  to  consmnmate  the  sale^  Tes- 
timony was  also  taken  in  support  of  the  other 
allegations  of  the  bill. 

The  case  was  then  submitted  for  decree, 
but  the  court  before  acting  upon  it,  referred 
it  to  one  of  the  standing  auditors  and  mas- 
ters of  the  court,  who  made  a  very  full  re- 
port, stating  that  he  had  carefully  examined 
the  proceedings  in  the  case,  and  that  it  ap- 
peared therefrom  that  the  valuations  of  the 
partnership  property  as  therein  set  forth  were 
Just  and  fair,  and  tliat  all  of  the  real  and 
leasehold  lots  had  been  purchased  with  the 
partnership  funds,  and  were  partnership  prop- 
erty, and  that  it  would  be  to  the  advantage 
of  the  lunatic  that  the  agreement  for  the  sale 
of  his  Interest  in  the  partnership  estate  to  his 
brother  and  former  partner,  E.  Scott  Payne, 
be  ratified  and  confirmed,  which  was  accord- 
ingly done  by  the  court  In  its  decree  of  Feb- 
ruary 28,  1896. 

The  question  now  presented  for  our  con- 
sideration is  whether,  assuming  the  allega- 
tions of  the  present  bill  to  be  true,  they  make 
out  a  proper  case  for  the  cancellation  for 
fraud  of  the  decree  of  1896,  which  was  passed 
under  the  drcumstances  already  mentioned 
by  us.  This  question  we  are  compelled  to 
answer  in  the  negative.  It  is  well  settled 
that  a  court  of  equity  has  power,  np(«  an 
original  bill  filed  for  that  purpose,  to  set 
aside  Judgments  or  decrees  for  a  positive  and 
intentional  fraud  in  obtaining  them;  but  it  is 
equally  well  settled  that  the  final  decrees  and 
Judgments  of  courts  of  competent  Jurisdlctiou 
will  not  be  lightly  Interfered  with,  nor  be  set 
aside  for  any  matter  which  was  actually  pre- 
sented and  considered  In  the  case  in  which 
the  assailed  decree  was  rendered.  The  acts 
tot  which  a  court  will  set  aside  for  fraud  a 
former  decree  between  the  same  parties  must 
relate  to  frauds  extrinsic  to  the  matters  tried 
by  the  first  court  We  have  so  plainly  stated 
this  doctrine,  with  a  full  citation  of  the  au- 
thorities sustaining  it,  in  the  recent  case  of 
Maryland  Steel  Go.  v.  Mamey,  91  Md.  360, 
46  Atl.  1077,  that  we  deem  it  unnecessary  to 
here  repeat  what  we  have  there  said.  See, 
also,  the  discussion  of  the  same  subject  in 
United  States  v.  Throckmorton,  98  U.  S.  61, 
25  L.  Sid.  93,  which  we  have  heretofore  held 
to  be  a  leading  case  upon  this  question. 

It  is  apparent  upon  the  face  of  the  pro- 
ceedings in  which  the  assailed  decree  of  1896 
was  passed  that  almost  all  of  the  matters  now 
relied  on  as  grounds  for  setting  It  aside  were 
presented  and  considered  in  that  case.  It  is 
plainly  stated  in  the  award  of  Messrs.  Sar- 
geant and  Woods  that  they  had  appraised 
the  real  and  leasehold  estate  upon  the  as- 
sumption that  the  ordinance  for  oi)ening  Gay 
street  would  be  repealed.  It  was  averred  and 
proven  to  the  satisfaction  of  the  master  and 
the  Judge  that  the  real  and  leasehold  estate 
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had  been  porcbased  with  partnership  funds, 
and  was  In  eqnlty  partnership  property.  It 
was  apparent  on  the  face  of  the  contract  of 
sale  that  nothing  was  allowed  for  the  good 
will.  It  was  proven  that  the  Inventory  of 
tbe  merchandise  was  made  by  the  employes 
of  the  two  highly  resectable  and  competent 
hardware  merchants,  who  valued  and  ap- 
praised the  goods,  when  Inventoried,  at  what 
tbey  regarded  as  fair  valuation. 

The  remaining  allegation  that  all  of  the 
proceedings  in  that  case  were  so  conducted 
through  the  Influence  of  B.  Scott  Payne  over 
his  brother  William,  who  was  the  committee 
of  the  Innatic,  as  to  deprive  tbe  latter  of  bis 
rights.  Is  the  only  one  which  brings  forward 
transactions  extrinsic  or  collateral  to  the  mat- 
ter tried  In  the  former  case.  That  allega- 
tion, when  tested  by  the  demurrer.  Is  defec- 
tive, becanse  it  does  not  definitely  charge  in- 
tentional fraud  on  the  part  of  E.  Scott  Payne; 
merely  averring  that  through  his  influence 
over  his  brother,  who  was  the  committee  of 
the  Itmatlc,  the  decree  of  1896  was  arriv- 
ed at  and  executed  to  the  serious  Injury  of 
the  plaintiff,  and  In  violation  and  fraud  of 
his  rights.  The  fraud  relied  on  to  set  aside 
a  decree  must  be  actual  and  positive,  amount- 
ing to  tbe  use  of  an  intentional  contrivance 
to  take  an  undue  advantage.  Patch  v.  Wood, 
L.  B.  3  Chy.  App.  203,  212;  Kerr  on  Fraud 
&  Mistake,  p.  365.  The  charge  last  referred 
to  Is  also  Insufficient,  as  made  In  the  bill,  be- 
cause It  Is  too  general,  and  fails  to  state  the 
circumstances  of  the  alleged  fraud  with  which 
E.  Scott  Payne  is  charged.  All  charges  of 
fraud  In  bills  of  complaint  must  be  definitely 
made,  and  the  particular  acts  of  fraud  point- 
ed ont  and  stated,  as  It  Is  from  the  facts  al- 
leged that  tbe  court  derives  Its  Jurisdiction. 
Grove  t.  Rentch,  26  Md.  367,  377;  Townsend 
V.  Duncan,  2  Bl.  48;  Beach,  Mod.  Eq.  Pr.  vol. 
2,  S  881.  The  proceedings  in  the  case  In 
which  the  decree  of  1896  was  passed  seem, 
from  the  portions  of  them  filed  with  the  pres- 
ent bin  as  part  of  it,  to  have  been  conducted 
fairly,  and  with  due  regard  to  the  Interests 
of  the  present  plaintiff,  who  was  then  a  luna- 
tic The  allegations  of  the  bill  were  sup- 
ported by  the  testimony  of  competent  and 
respectable  witnesses,  and  tbe  action  of  the 
court  In  decreeing  tbe  confirmation  of  the 
sale  of  his  share  of  the  partnership  property 
was  deliberately  taken,  after  requiring  an  ex- 
amlnatlon  of  the  entire  proceedings  by  one  of 
its  auditors  and  masters,  and  receiving  from 
him  a  report  that,  having  carefully  examined 
the  proceedings  and  proof,  he  found  that  the 
valuations  of  the  partnership  property  were 
fair  and  just,  and  that  the  evidence  estab- 
lished the  fact  that  It  would  be  for  tbe  Inter- 
est and  advantage  of  the  Innatic  to  ratify  the 
sale.  The  allegations  of  tbe  bill  of  com- 
plaint In  the  present  case  present  no  suffi- 
cient grounds  for  disturbing  a  decree  thus 


Having  determined  that  no  sufficient  case 
Is  presented  by  the  bill' of  complaint  to  jus- 


tify the  granting  of  the  relief  for  which  it 
prays,  we  deem  it  unnecessary  to  pass  npon 
the  question  of  laches  in  filing  It 

The  decree  appealed  from  will  be  affirmed. 
Decree  affirmed,  with  coats. 


(tT  Ud.  347) 

GARRISON  T.  UNITED  RAILWAYS  ft 

ELECTRIC  CO.  OF  BALinMORB. 

(Court  of  Appeals  of  Maryland.    June  29, 

1003.) 

8TREBT    RAILWAYS— TRANSFERS— TIME    LIMIT 
—PAB8ENQBR— REFUSAL  TO  PAY 
FARE^EXPULSION. 
LActs  1900,  p.  463,   c.  813,   requiring  the 
street  car  company  of  Baltimore  City  to  give,  on 
request,  each  passenger  paying  a  cash  fare  a 
transfer  for  a  "continuous"  ride,  does  not  pro- 
hibit the  company  from  limitiug  the  time  within 
which  a  transfer  can  be  used. 

2.  When  the  time  limit  of  a  transfer  issued 
by  a  street  railway  has  expired,  the  transfer  Is 
void  on  its  face,  and  a  conductor  is  justified  in 
refusing  to  honor  it  and  demanding  a  fare. 

3.  When  a  conductor  of  a  street  railway  has 
given  a  passenjrer  a  reasonable  time  aad  oppor- 
tnnity  to  pay  his  fare,  and  the  passenger  has 
refused,  and  tbe  conductor  has  commenced  tbe 
process  of  ejecting  the  passenger,  the  ejection 
may  be  completed,  even  though  a  fare  be  ten- 
dered, as  the  passenger  has  forfeited  his  rights 
as  such. 

Appeal  from  Court  of  Common  Pleas; 
Henry  D.  Harlan,  Judge. 

Action  by  Robert  M.  Oarrlson  against  the 
United  Railways  &  Electric  Company  of 
Baltimore.  Judgment  for  defendant,  and 
plaintiff  appeals.     Affirmed. 

Argued  before  McSHERRY,  C.  -J.,  and 
FOWLER,  BHISCOB,  BOYD,  PBARCB,  and 
SCHMUCKER,  JJ. 

Hyland  P.  Stewart,  for  appellant  J.  Pem- 
broke Thorn  and  B.  Howell  Grlswold,  for  ap< 
pellee. 

McSHERRY,  O.  J.  There  are  two  con- 
trolling questions  arising  on  this  record,  and 
they  are  presented  by  the  prayers  submitted 
at  the  conclusion  of  the  evidence.  The  bill 
of  exceptions  brings  up  for  review  only  tbe 
rulings  on  the  prayers.  The  first  question 
Is  this:  Was  the  trial  court  right  In  ruling 
that  a  transfer  delivered  to  the  appellant 
by  the  conductor  of  the  appellee's  Lombard 
street  line  was  void  after  the  expiration  of 
the  time  limited  on  its  face  for  its  nse?  The 
court  below  held  that  tbe  transfer  was  void, 
and  accordingly  granted  the  appellee's  sec- 
ond prayer,  and  rejected  the  appellant's  first 
prayer.  The  second  question  is  this:  Was 
the  conductor  of  the  Wllklns  avenue  car, 
upon  which  the  appellant  attempted  to  use 
the  transfer.  Justified  in  ejecting  the  appel- 
lant when  the  latter  refused  to  pay  his  fare, 
and  after  the  conductor  bad  stopped  the 
car  In  order  to  eject  the  appellant  though, 
after  the  car  had  been  stopped  for  that  pur- 
pose, a  companion  of  the  appellant  offered 
to  pay  the  fare?     This  question  was  an* 

Y  8.  8m  Carriers,  vol.  •,  Cent  Dig.  i  14SS. 
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Bwered  by  the  trial  court  In  the  afflrmative 
by  the  granting  of  the  defendant's  fifth 
prayer.  Besides  the  two  controlling  quea- 
tlons  Just  stated,  there  are  some  subsidiary 
Inquiries  which  will  be  considered  later  on. 

1.  It  appears  that  the  appellant,  with  two 
friends,  boarded  a  car  of  the  al)pellee  at  the 
comer  of  Lombard  and  Carey  streets,  In 
Baltimore,  about  3:40  or  3:45  on  the  after- 
noon of  March  6,  1901.  They  paid  their 
fares,  and  asked  for  transfers  to  the  Wilklns 
avenue  line  going  south.  The  conductor 
gave  the  transfers  as  requested,  and  punched 
the  date,  the  hour,  3:60,  and  the  transfer 
point,  Gllmor  and  Lombard  streets.  The 
transfers  were  limited  as  to  the  time  within 
which  they  could  be  used,  and  the  time  thus 
limited  was  indicated  by  the  pnncb  marks 
which  the  conductor  made.  It  Is  alleged  by 
the  appellant— and  for'  the  purposes  of  this 
discussion  it  will  be  assumed  to  be  true- 
that  no  car  passed  south  on  Wllkins  avenue 
until  after  the  time  limited  for  the  use  of 
the  transfer  had  expired.  By  the  act  of 
assembly  of  1900  (page  463,  c.  313)  the  street 
car  company  of  Baltimore  City  is  required 
to  issue  transfers.  The  first  proviso  in  that 
enactment  reads:  "Provided,  that  such  com- 
pany shall  give  a  free  transfer,  when  the 
same  shall  be  requested,  upon  the  payment 
of  each  cash  fare,  which  transfer  shall  be 
good  at  all  points  of  intersection  of  lines  of 
said  railway  for  a  continuous  ride."  The 
appellant  and  his  friends  boarded  the  first 
car  going  south  on  the  Wllkins  avenue  line, 
and  presented  the  transfers.  The  time  with- 
in which  they  could  be  used  had  then  elapsed, 
and  the  conductor  refused  to  take  them.  He 
demanded  the  payment  of  the  regular  fare. 
This  wfts  refused,  and  the  car  was  stopped, 
and  the  conductor  went  in  search  of  a  police- 
man. When  the  conductor  returned  with  a 
policeman  and  re-entered  the  car,  he  re- 
quested the  appellant  and  "bUi  companions 
to  get  <rff  ttie  car.  This  they  refused  to  do, 
and  one  of  them  offered  to  pay  the  fare, 
which  the  appellant  alleges  the  conductor 
refused  to  receive.  According  to  the  appel- 
lant's testimony,  the  conductor  grabbed  the 
appellant  viciously  by  the  shoulders,  and 
shoved  him  Violently  out  of  the  door  of  the 
car,  and  up  against  the  heavy  metal  con- 
troller, severely  hurting  Us  left  arm.  The 
fare  was  again  tendered  by  the  appellant's 
companions,  and  after  much  parley  was  ac- 
cepted, and  the  car  was  started,  and  the  ap- 
pellant proceeded  to  his  destination.  The 
policeman  flatly  contradicted  the  statement 
of  the  appellant  with  respect  to  the  alleged 
use  of  force. 

It  has  been  Insisted  by  the  appellant, 
against  whom  the  Jury  rendered  a  verdict, 
and  against  whom  a  judgment  for  costs  was 
entered,  that  the  appellee  company  had  no 
authority  to  limit  the  time  within  which  a 
transfer  must  be  used.  We  cannot  accede 
to  this  contention.  Whilst  the  act  of  1900 
(page  463,  c.  313)  contains  no  specific  provi- 


sion declaring  for  what  length  of  time  the 
transfer  shall  be  good.  It  is  obvious  that  It 
does  not  contemplate  that  no  reasonable  reg- 
ulation shall  be  made  upon  the  subject  In 
the  nature  of  the  case,  regard  being  had  to 
the  character  and  the  magnitude  of  the  basl- 
ness  of  conveying  on  street  cars  hundreds 
of  thousands  of  passengers,  it  would  seem 
to  be  a  very  proper  precaution  for  the  com- 
pany to  protect  itself  against  imposition  by 
affixing  to  the  transfers  which  it  Is  required 
to  issue  a  limit  beyond  which  they  should 
not  be  available  for  use.  When  thus  limited, 
they  are  void,  and  do  not  entitle  the  holder 
to  ride  on  the  cars  after  the  expiration  of 
the  time  specified  by  the  punch  marks.  The 
statute  makes  the  transfers  good  for  a  con- 
tinuous ride.  That  language  would  seem  to 
exclude  the  notion  that  there  can  be  no  time 
limit  affixed.  A  continuous  ride  does  not 
mean  a  ride  interrupted  by  a  considerable 
interval  of  time.  If  the  time  within  which 
the  transfer  may  be  used  expires  by  reason 
of  the  failure  of  the  company  to  run  its  cars 
frequently  enough,  that  fact  does  not  make 
the  transfer  good,  or  authorize  a  conductor 
to  honor  it.  In  such  circumstances  It  is  the 
plain  duty  of  the  passenger  to  pay  his  fare. 
But  he  is  not  without  remedy.  If,  by  the 
company's  fault,  the  transfer  expires  before 
the  holder  has  had  an  opportunity  to  use  it, 
and  in  consequence  he  is  required  to  pay  and 
does  pay  his  fare,  he  would  have  his  action 
against  the  company.  But  if  it  were  held 
that,  In  spite  of  the  expiration  of  the  trans- 
fer, the  conductor  was  still  obliged  to  accept 
it,  the  company  would  be  exposed  to  flagrant 
imposition  without  any  means  of  protecting 
itself.  The  transfer,  like  a  railroad  compa- 
ny's ticket,  is  the  evidence  of  the  passenger's 
right  to  ride.  V.  Kys.  &  E.  Co.  v.  Hardesty. 
94  Md,  661,  61  Atl.  406,  57  L.  B.  A.  275:  W. 
M.  B.  B.  Co.  V.  Stocksdale.  83  Md.  245,  34 
Atl.  880;  B.  &  0.  B.  B.  Co.  v.  Blocher,  27 
Md.  277.  If  the  transfer,  like  the  ticket, 
is  void  on  its  face,  it  is  not  a  token  of  the 
holder's  right  to  be  transported  on  the  carri- 
er's conveyance.  In  P.  W.  &  B.  B.  B.  Ca 
V.  Rice,  64  Md.  63,  21  AO.  97,  the  liability 
of  the  company  was  placed  upon  the  ground 
that  the  ticket  was  apparently  good  on  its 
face.  This  is  distinctly  pointed  out  In  W. 
M.  R.  R.  Co.  V.  Stocksdale,  supra.  In  the 
case  at  bar  the  transfer  was  void  on  its  face 
when  the  appellant  attempted  to  use  it  It 
therefore  did  not  entitle  him  to  ride  on  the 
Wilklns  avenue  car,  and  the  conductor  was 
Justified  in  demanding  the  appellant's  fare, 
and,  upon  the  refusal  of  the  latter  to  pay, 
the  conductor  was  warranted  In  ejecting 
blm.  There  was,  consequently,  no  error  com- 
mitted In  rejecting  the  appellant's  first 
prayer  and  In  granting  the  appellee's  second 
prayer.  The  appellee's  third  and  fourth 
prayers  were  also  properly  granted.  The 
legal  propositions  which  they  embody  are 
fully  sustained  by  what  has  been  said  thus 
far  in  this  Judgment.    ■ 
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Z  Both  upon  authorlt7  and  principle  It  Is 
clear  that,  when  the  conductor  has  given 
the  passenger  a  reasonable  time  and  oppor- 
tunity to  pay  the  fare,  and  the  passenger  has 
persistently  refused  to  comply,  and  the  con- 
ductor has  begun  the  process  of  expulsion  by 
stopping  the  car  or  by  applying  force  to  the 
passenger,  when  necessary,  "the  passenger 
thereupon  forfeits  his  rights  as  a  passenger, 
and  his  ejection  may  be  completed,  even 
though  he  may  thereafter  tender  the  per- 
formance demanded."  Hutchinson  on  Oarrl- 
era,  i  591a.  This  doctrine  Is  supported  by 
many  adjudged  cases.  Geo.  S.  &  F.  B.  Co. 
T.  Asmore,  88  Ga.  529,  15  S.  B.  13,  16  L. 
R.  A.  53,  and  notes;  6  Am.  &  Eng.  Bncy.  I* 
(2d  Ed.)  587,  note  1.  There  was,  consequent- 
ly, no  error  committed  In  granting  the  ap- 
pellee's fifth  prayer. 

The  appellant's  third  prayer  related  to 
panltive  damages.  It  was  rejected.  The 
jury  having  decided  that  the  appellant  was 
not  entitled  to  recover  any  damages  at  all, 
it  becomes  unnecessary  to  consider  whether 
the  prayer  correctly  defined  the  measure  of 
exemplary   damages. 

What  we  have  said  In  treating  of  the  ap- 
pellee's second  prayer  Is  all  that  is  required 
to  show  that  the  court  was  entirely  right  In 
overruUng  the  appellant's  special  exception 
to  that  prayer. 

Finding  no  errors  In  the  record,  the  Judg- 
ment win  be  affirmed,  and  It  is  so  ordered. 
Judgment  affirmed,  with  costs  above  and  be-, 
low. 


<9T  Md.  MB) 

WHSELUf  Q  STEUSL  ft  OtOM  OQ.  ▼« 
EVANS. 

(Conn  of  Appeals  of  Maryland.    3Vme  80, 
1(K».) 

SAI.BS-COKTRACT-C0RRBSP0NDKNCB- 
CONSTRUCTlON— EVIDKNCB. 

1.  In  reply  to  a  request  for  sale  price  of  100 
tons  ot  tack  plate  plaintiff  wrote  defendant, 
offering  Kos.  12  and  14  at  12.72  and  Noa.  16 
and  lU  at  f2.80.  Defendant  wired,  "Enter  oni> 
order  at  prices  quoted,  apecificatioua  to  follow," 
to  -irhirii  plaintiff  answered  that  they  had  en- 
tered the  order.  Defendant  never  sent  specifl- 
cationa    HnUi,  that  there  was  no  oontract. 

2.  A  conversation  between  agents  of  the  re- 
spective parties,  in  which  defendant's  agent 
Faid  that  he  wonld  send  specifications,  or  settle 
for  failure  to  do  so,  was  not  evidence  snpple- 
mentiug  or  making  more  certain  the  alleged  poii- 
tract,  but  merely  evidence  of  a  breach  of  the 
agent's  promise. 

AK>eal  from  Superior  Oonrt  of  Baltimore 
City;   Charles  E.  Fhelpa,  Judge. 

Action  by  the  Wheeling  Steel  ft  Iron  Com- 
pany against  William  H.  Evans.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
ASlnned. 

Argued  Before  McSHERRY,  C.  J.,  and 
FOWLEB,  BOYD,  PACE,  and  SCHMXJCK- 
ER,  JJ. 


Wm.  Reynolds  and  Paul  M.  Burnett,  for 
appellant  Ferdinand  C  Dugan,  for  appel- 
lee. 

McSHERBT,  0.  J.  This  Is  an  action  of 
trespass  on  the  case^  Instituted  by  the 
Wheeling  Steel  ft  Iron  Comi>any  against 
William  H.  Evans  for  a  breach  by  the  lat- 
ter of  his  alleged  warranty  of  the  authority 
of  William  jf.  Drlscoll  to  contract  on  be- 
half of  the  Evans  Marble  Company  for  the 
purchase  of  100  tons  of  tack  plate  for  the 
man'ufact;ure  of  tacks.  The  Evans  Marble 
Company  Is  a  corporation,  of  which  Evans 
was  president  He  was  also  the  owner  of 
996  of  the  1,000  shares  of  Its  capital  stock. 
It  Is  averred  In  the  declaration  that  Drls- 
coU  had  made  such  a  contract  with  the  steel 
and  iron  company  in  the  name  and  for  the 
use  and  behoof  of  the  marble  company,  but 
that  he  had  no  authority  to  do  so,  and  that 
the  marble  company,  when  sued  for  s 
breach  of  the  contract,  repudiated  the  con- 
tract upon  the  grounds:  First,  that  it  bad 
not  made  the  purchase;  and,  secondly,  that 
the  buying  and  selling  of  manufactured  Iron 
was  not  within  its  corporate  powers.  It  is 
not  claimed  that  Evans  is  liable  for  the 
price  of  the  Iron  as  purchaser  of  It,  bat  It 
is  Insisted  that  he  Is  answerable  for  the 
damages  .  sustained  by  the  steel  and  Iron 
company  by  rieason  of  the  failure  of  the 
marble  company  to  take  the  iron;  and  that 
he  is  so  answerable  because  he  warranted 
that  Drlscoll  had  authority  to  contract  for 
the  marble  company,  when  In  point  of  fact 
he  bad  no  such  authority^ 

It  is  obvious  at  the  threshold  of  the  case 
'that,  If  no  contract  was  In  reality  made  by 
Drlscoll  for  the  marble  company  with  (he 
steel  and  icon  company,  there  could  not  be, 
by  any  possibility,  a  breach  of  either  an  ex- 
press or  an  Implied  warranty,. of  Driscoll's 
authority  to  make  that  contract;  and  con- 
sequently the  first  Inquiry  that  suggests  it- 
self Is  this:  Was  there  any  legally  suffi- 
cient evidence  adduced  to  establish  such  a 
contract?  .  The  «uperlor  court  of  Baltimore 
Clty'mled  that  there  was  no  such  evidence 
before  the  Jury,  and  thereupon  peremptorily 
Instructed  them  to  find  a  verdict  for  the  de- 
fendant From  the  Judgment  entered  upon 
that  verdict  the  pending  appeal  wjas  taken  by 
the  steel  and  Iron  company. 

It  appears  without  contradiction  that  a  co- 
partnership consisting  of  E.  E.  Williams  and 
W.  3.  Drlscoll  conducted  In  Baltimore  the 
business  of ,  manufacturing  tacks,  and  that 
they  traded  under  the  name  of  the  Southern 
Tack  Company.  The  concern  became  indebt- 
ed to  Evans,  and  finally  made  an  assignment 
and  ultimately  the  Evans  Marble  Company 
continued  the  business  in  Its  own  name,  with 
Drlscoll  as  foreman  at  a  salary  of  $10  per 
week.  Several  orders  were  givejji  by  the  rnar- 
ble  company  to  the  steel  and  iron  company  for 
tack  plates,  and  the  prices  Charged  were  paid. 
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On  September  13,  1899,  the  following  letter 
was  sent  to  the  steel  and  Iron  company: 

"Baltimore,  Knoxville,  Chicago. 

"Evans  Marble  Company. 

"Baltimore,  9-13-99. 

"WheeUng  Steel  &  Iron  Co.,  Wheeling.  W. 
Va.— Gentlemen:  Please  quote  us  your  best 
price  on  100  tons  of  tack  plate  from  12  to  17 
gauge,  regular  width,  and  greatly  oblige, 
yours  truly,  Evans  Marble  Company, 
"Baltimore,  Md. 

"DriscolL" 

On  the  15th  this  reply  was  mailed: 

"Copy. 

"Wheeling,  W.  Va.,  Sept.  15th,  1899. 

"Evans  Marble  Co.,  Baltimore,  Md.— Gentle- 
men: Answering  your  favor  of  the  13th,  we 
have  very  little  room  for  more  business  for 
prompt  shipment  We  quote  you  for  100  tons 
tack  plate  rolled  In  grooves  15%  wide  cut 
about  8  feet  lengths  for  shipment  say  about 
25  tpns  per  month  Nos.  12  and  14  $2.72  f.  o.  b. 
Wheeling.  No.  15  and  16  $2.80.  Net  cash 
from  date  of  sliipment.  We  have  discontin- 
ued the  making  of  No.  17  gauge.  We  make 
this  quotation  subject  to  wire  reply  not  later 
than  Monday,  the  18th.  inst 

"Very  truly  yours, 

"[Signed]      Wheeling  Steel  and  Iron  Ca 

"Dictated  by  H.  G.  Tinker." 

On  the  20th  the  Marble  Company  tele- 
graphed: 

"6  G  T  C  W  21  Paid  5P 

"Baltimore,  Md.  Sept  20,  1899. 

"Wheeling  Steel  and  Iron  Co.:  Enter  our 
order  for  100  tons  tack  plate  if  at  prices  quot- 
ed on  15  specifications  to  follow. 

"The  Evans  Marble  Co." 

And  on  the  22d  tiiis  answer  was  forwarded: 

"Copy. 

"Wheeling,  W.  Va.,  Sept  22d,  1899. 

"Evans  Marble  Co.  Baltimore,  Md.— Gen- 
tlemen: We  have  your  telegram  of  the  20th 
inst.  and  have  entered  your  order  for  100  tons 
of  tack  plate  at  prices  quoted  by  us  on  the 
18th  inst.  Very  truly  yours, 

"[Signed]      Wheeling  Steel  and  Iron  Co." 

These  papers  constitute  the  contract.  If 
there  be  a  contract  at  all,  for  we  do  not  coh- 
slder  that  the  verbal  Interview  betsfeen  the 
general  sales  agent  of  the  steel  and  iron  com- 
pany and  Driscoll  in  Baltimore  on  March  21, 
1900,  supplements  or  makes  more  definite  the 
written  evidence.  This,  however,  will  be  al- 
luded to  a  little  later  on.  It  will  be  noticed 
that  the  telegram  pf  September  20th,  pur- 
porting to  have  been  sent  by  the  marble 
company,  is  not  an  acceptance  of  any  ante- 
cedent definite  offer.  The  letter  of  Septem- 
ber 15th  quoted  the  prices  of  four  grades 
of  tack  iron,  viz.,  Nos.  12  and  14  at  $2.72 
per  100  pounds,  and  Nos.  15  and  16  at  $2.80 
per  100  pounds;  whilst  the  telegram  of  the 
20th  simply  directed  the  steel  and  iron  com- 
pany to  enter  the  marble  company's  order 
for  100  tons  of  tack  plate,  "specifications 
to  follow."  No  specifications — that  Is  to  say, 
no  designation  of  the  number  of  tons  of 


any  of  the  four  grades— were  ever  furnished. 
The  purchaser,  as  the  steel  and  iron  com- 
pany proved,  had  the  right,  nnder  the  con- 
tract, to  elect  which  sizes  it  would  specify, 
and  whether  all  the  material  wliich  was  sold 
was  to  be  paid  for  at  $2.72  or  some  of  it 
at  $2.80;  and  the  vendor  was  unable  to  tell, 
for  want  of  specifications,  the  exact  -'con- 
tract, though  It  regarded  the  contract  as 
closed  for  the  sale  of  100  tons  of  tack  plate, 
the  purchaser  having  the  option  to  speeder 
for  any  or  all  of  the  four  gauges.  This  tes- 
timony, adduced  by  the  vendor,  correctly 
interprets  the  written  evidence.  If  the  pur- 
chaser had  the  option  to  specify  for  any  or 
all  of  the  four  gauges,  it  is  clear  that,  until 
sudi  specifications  tiad  been  made,  there 
could  be  no  definite  agreement,  because  It 
was  the  purchaser's  privilege  and  right  to 
designate  100  tons  of  No.  12,  or  of  No.  14, 
or  of  No.  15,  or  of  No.  16,  or  25  tons  of 
each  gauge,  or  any  other  of  a  vast  multi- 
tude of  different  proportions  of  the  whole 
four  granges,  or  of  any  two  or  three  of  them. 
The  price  of  each  gauge  was  definite;  the 
total  quantity  of  tons  was  definite,  and  the 
times  of  delivery  were  definite;  but  the  pro- 
portion of  each  gauge,  as  well  as  which  of 
the  four  would  be  required,  is  wholly  indef> 
Inite  and  uncertain.  As  to  that  element  of 
the  alleged  contract  there  was  obviously  no 
consensus  ad  Idem.  The  telegram  of  Sei>- 
tember  20th  T^as  not  a  direct  and  unequiv- 
ocal acceptance  of  any  definite  and  unequiv- 
ocal proposal,  which,  by  acceptance,  could 
become  a  complete  contract  So  far  as  the 
price  and  the  gross  number  of  tons  were 
concerned,  the  telegram  may  be  treated  as 
an  acceptance  of  an  antecedent  offer;  but 
the  superadditlon  of  the  words  "specifica- 
tions to  follow"  left  something  essential  for 
future  action  by  the  purchaser,  and  there- 
fore constituted,  in  legal  effect,  a  new  and 
independent  offer,  requiring  an  acceptance 
by  the  vendor.  The  test  of  this  lies  in  con- 
sidering what  would  have  been  the  measure 
of  damages  in  a  suit  instituted  by  the  ven- 
dor  against  the  vendee  for  a  breach  of  the 
alleged  contract  .  Would  the  vendot  liave 
been  entitled  to  recover  the  difference  be- 
tween the  contract  price  and  the  market 
price  of  the  whole  100  tons,  reckoned  on  the 
basis  of  $2.80  per'  100  pounds,  oc  on  the 
basis  of  $2.72  per  100  pounds,  or  on  some 
other  basis  founded  on  an  arbitrary  appor- 
tionment of  the  whole  number  of  tons 
amongst  the  four  different  gauges?  And 
would  not  the  difficulty  of  fixing  a  correct 
measure  of  damages  have  sensibly  increased 
if  the  market  prices  of  the  four  gauges  had 
fallen  in  an  unequal  ratio  and  in  different 
rates  of  percentage?  What  quantity  of  each 
gauge  could  a  court  or  Jury  declare  that 
the  vendee  ought  to  have  specified?  If  ei- 
ther court  or  Jury  had  undertaken  such  a 
task,  it  would  have  supplied  a  term  of  the 
contract  which  the  parties  themselves  failed 
to  incorporate,  and  manifestly  such  a  pro- 
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ce«dlng  would  bare  been  anwananted. 
Tbommn  t.  Gortner,  78  Md.  482,  21  AtL 
871. 

Tbe  case  at  bar  Is  clearly  dlstlngulBbable 
from  tbose  cited  in  tbe  brief  of  tbe  appel- 
lants. Tbns,  In  Wells  y.  Alexandre,  130  M. 
Y.  642,  29  N.  BJ.  142,  15  L.  R.  A.  218,  It  ap- 
peared tbat  an  otTer  to  fumlsb  coal  for  a 
year  at  a  certain  price  to  three  steamers  de- 
scribed by  name,  and  which  were  then  em- 
ployed on  a  particular  steamship  line,  was 
accepted;  and  the  court  held  tbat  tbe  oflFer 
tbns  made  and  the  acceptance  of  It  consti- 
tnted  a  definite  and  binding  contract  for  the 
amount  of  coal  reqnlred  to  supply  those  steam- 
ers for  one  year  in  their  ordinary  employ- 
ment. This  decision  was  placed  on  the  dis- 
tinct ground  that  the  contract  itself  furnish- 
ed tbe  means 'to  determhie  tbe  quantity  of 
coal  to  be  delivered,  and  therefore  there  was 
no  uncertainty.  But  It  was  argued  that  it 
was  "apparent  that  it  could  not  have  been  in 
the  contemplation  of  tbe  parties  that  the  coal 
dioold  be  furnished  in  one  lot,  but  rather  at 
different  times,  as  the  steamers  required  it 
for  tbelr  several  voyages;  nor  could  the  plain- 
tiff know  the  amount  which  each  steamer 
would  require  at  the  succiiessive  loadinga 
Therefore  tbe  defendants  were  to  determine 
the  time  and  quantity  for  each  delivery,  and, 
<<s  tbe  contract  contained  no  promise  to  give 
*h»  plaintiff  notice,  tbe  defendants  were 
bound  to  take  only  such  cool  as  they  notified 
tbe  plaintiff  to  fumlsb."  But  tbe  Coturt  of 
Appeals  of  New  Tork  said:  "It  may  be 
doubted  whether  there  is  anything  in  tbe  rec- 
ord to  warrant  a  determination  that  the  plain- 
tiff would  not  know  tbe  several  amounts  and 
times  when  coal  would  be  needed,  but.  If  it 
were  otherwise,  we  do  not  deem  It  control- 
ling. As  we  Iiave  already  said,  the  evident 
intention  of  tbe  parties  was  tbat  tbe  plain- 
tiff should  furnish  to  thet  defendants  all  the 
coal  wbida  tbe  steamers  named  should  re- 
quire In  tbe  work  in  which  they  were  em- 
ployed for  the  year  ensuhig,  and  tbat  the 
parties  should  perform  all  needful  acts  to 
give  effect  to  the  agreement.-.  Therefore,  if 
a  notice  was  requisite  to  Its  proper  execu- 
tion, a  covenant  to  give  such  notice  will  be 
inferred,  for  any  other  construction  would 
make  the  contract  unreasonable,  and  place 
one  of  the  parties  entirely  at  the  mercy  of 
the  other."  This  part  of  the  court's  Judg- 
ment has  been  strongly  relied  on  in  the  pend- 
ing case.  But  that  contention  of  the  de- 
fendants in  Weils  V.  Alexandre  was  an  ob- 
vions  attempt  to  write  into  the  completed 
contract  a  term  which  It  did  not  contain; 
whilst  here  the  effort  Is  to  treat  the  telegram 
of  September  20th  as  a  definite  acceptance 
of  a  prior  offer,  and  then  to  permit  a  court 
or  Jury  to  speculate  as  to  the  proportions  of 
the  four  gauges  which  the  marble  company 
ought  to  have  ordered.  In  Wells  v.  Alexan- 
dre the  quantity,  quality,  and  price  of  the 
coal  were  definite,  and  the  times  within  which 
deliveries  wcpre  to  be  begun  and  Jnlsbed  were 


specifically  stated.  The  vendor  had  tbe  right 
to  deliver  the  whole  supply  at  once,  and,  if 
the  vendees  wished  to  avoid  that  inconven- 
ience, they  probably  might  bave  requested 
partial  deliveries.  Notice  to  make  aodi  de- 
liveries would  bave  served  their  own  con- 
venience merely,  but  the  contract  was  com- 
plete, and  could  have  been  performed  without 
such  notice;  whereas  here  there  was  no  per- 
fected contract,  because  there  was  no  desig- 
nation of  the  quantity  of  any  of  the  four 
gauges  of  tbe  iron. 

In  Hinckley  v.  Pittsburg  Steel  Co.,  121  U. 
S.  264.  7  Sup.  Ct  875,  80  L.  Ed.  967,  tbe  con- 
tract was  for  tbe  manufacture  of  a  certain 
quantity  of  steel  rails  at  a  specified  price  per 
ton,  to  be  delivered  at  designated  times,  tbe 
drilling  of  tbe  rails  to  be  made  as  directed 
by  the  vendee.  The  latter  not  only  neglect- 
ed to  give  drilling  directions— the  drilling  be- 
ing part  of  the  manufacture— but  he  refused 
to  take  the  rails.  In  a  word,  be  repudiated 
the  contract,  and  he  was  held  liable  in  dam- 
ages for  tbe  breach.  The  precise  point:  de- 
cided was  that  the  request  of  the  vendee  to 
have  tbe  delivery  of  the  rails  postponed,  and 
also  the  notice  given  by  him  that  he  was  not 
ready  to  accept  and  pay  for  them,  and  his 
assertion  that  he  would  decline  to  take  any 
rails  under  the  contract,  and  that  be  bad 
made  arrangements  to  purchase  rails  from 
other  dealers  at  a  lower  price,  excused  the 
vendor  from  actually  manutactiulng  and  ten- 
dering them.  The  case  did  not  turn  upon  the 
mere  failure  of  the  vendee  to  give  directions 
for  the  drilling  of  the  rails,  but  upon  his  flat 
refusal  to  abide  by  the  contract  The  failure 
to  give  drilling  directions  did  not  in  any  way 
control  tbe  vendors,  because  they  could  have 
made  tbe  rails  and  bad  them  ready  for  being 
drilled  but  for  tbe  refusal  of  the  vendee  to 
comply  with  the  contract 

It  was  suggested  in  the  argument  here 
that  to  allow  the  Evans  Marble  Ckmipany  to 
escape  its  obligation  to  accept  and  pay  for 
the  100  tons  of  tack  plate  It  had  ordered,  sim- 
ply because  of  its  failure  to  perform  its  other 
obligation  to  furnish  promptiy  specifications 
of  the  size  to  be  sent  would  be  a  monstrous 
perversion  of  Justice,  for  it  would  be  allow- 
ing it  to  take  advantage  of  Its  own  wrong. 
That  argument  would  be  clearly  right  and  un- 
answerable, if  tbe  premises  it  includes  were 
accurate.  The  very  point  at  issue,  however, 
is  assumed  by  tbe  argument  as  established. 
If  there  bad  been  a  valid  contract  then  it 
would  be  a  serious  perversion  of  Justice  to 
pennit  tbe  marble  company  to  escape  its  ob- 
ligation by  relying  on  its  own  wrong.  But 
there  can  be  no  escape  from  an  obligation  if 
no  obligation  exists;  and  the  fundamental 
question  is,  was  there  an  obligation  on  the 
part  of  tbe  marble  company?  If  there  was 
not  then  no  injustice  can  be  done  by  holding 
tbat  there  was  not  but  palpable  injustice 
wonld  be  Inflicted  by  declaring  that  there 
was.  Controversies  like  the  pending  one  can 
easily  be  avoided  U  parties  would  pat  their 
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contracts  In  plain  and  simple  language,  leav- 
ing nothing  to  conjecture  or  speculation. 
Oourts  cannot  make  agreements  for  persons 
who  are  competent  to  make  tbem  for  them- 
selves; and  -trben  attempts  to  enter  Into  ob- 
ligations faU  because  of  tbe  obscurity  of  the 
terms  employed  It  is  far  better  that  the  par- 
ties be  left  where  they  hare  placed  them- 
selves than  for  the  Judicial  tribunals  by  forced 
Interpretations  to  construct  agreements  for 
them. 

Now,  as  to  tbe  verbal  Interview  here- 
tofore alluded  to.  B£r.  Tinker,  the  general 
sales  agent  of  the  steel  and  Iron  company, 
went  to  Baltimore  March  21,  1900,  called  at 
the  office  of  the  Evans  Marble  Company, 
and  Inquired  for  tbe  president,  Mr.  Evans. 
He  was  told  by  the  gentleman  in  the  office 
that  Mr.  Evans  was  out,  and  then  he  pre- 
sented his  card,  and,  on  being  asked  his  busi- 
ness, stated  that  he  wished  to  see  Mr.  Ehrans 
in  regard  to  the  contract  which  the  Wheel- 
ing Steel  Sc  Iron  Company  had  with  them  for 
tack  plate.  He  was  told  that  Mr.  DrlscoU 
had  charge  of  that  part  of  the  business.  The 
gentleman  stepped  to  the  door  and  pitted 
out  Mr.  Drlscoll's  office,  which  was  In  the 
rear  of  the  marble  company's  yard,  and  up- 
stairs. Tinker  told  DriscoU  he  had  come  to 
see  why  they  had  not  q)ecified  for  the  tack 
plate  they  had  bought.  He  answered  that 
the  business  had  been  dlsappiHnting,  and  they 
had  not  been  able  to  use  It  Tinker  insisted 
that  they  give  plaintiff  the  specifications,  or 
.  pay  It  the  difference  between  the  price  at  that 
time  and  the  contract  price.  Driscoll  prom- 
ised that  they  would  write  plaintiff,  with 
specifications,  or  a  proposition  for  settlement, 
before  April  1st  Plaintiff  did  not  hear  fur- 
ther from  Driscoll,  and  suit  was  brought  later 
on.  This  testimony.  Instead  of  proving  the 
contract  declared  on,  proves  merely  that 
Driscoll  promised  to  send  specifications,  or  to 
settle  the  demand  made  by  the  agent  of  the 
steel  and  iron  company.  But  the  suit  is 
founded,  not  on  a  breach  of  a  contract  to  send 
specifications,  but  on  an  alleged  breach  of  a 
warranty  that  Driscoll  had  authority  to  bind 
the  marble  company  by  a  contract 

As  we  concur  In  the  ruling  which  with- 
drew the  case  from  the  Jury,  the  Judgment 
appealed  against  will  be  affirmed,  and  it  Is 
so  ordered.  Judgment  affirmed,  with  costs 
above  and  below. 


(17  Md.  «» 

HEBBERT  T.  BAI/riMORB  G0T7NTT 
GOM'KB. 

(Court  of  Appeals  of  Maryland.    July  1,  1903.) 

JUSTICES  OF  THB  PEACE— COMPENSATION- 
STATUTORY  PROViaiONS— CONSTITUTIONAL- 
ITY—PUBLIC  L.OCAL  LAWS-SUBJECT  AND  TI- 
TLE OF  ACTS. 

1.  In  view  of  Const,  art.  4,  |  42,  providing 
that  Justices  of  the  peace  shall  have  such  com- 
pensatiwi  "as  hath  been  heretofore  or  may  here- 
after be  prescribed  by  law,"  Acts  1900,  p.  182, 
c.  147,  provldiug,  amoni;  other  things,  that  no 
Justice  of  the  peace  appointed  to  sit  in  any  sta- 


tion house  In  Baltimore  county  shall  be  enti- 
tled to  receive  from  the  ooontr  conunissdoners 
more  than  $40  for  his  services  in  criminal  cases 
in  any  one  month,  and  that  no  other  justice  of 
the  peace  of  the  county  shall  receive  from  the 
county  commissioBers  more  than  910  for  his 
services  in  criminal  cases  In  any  one  month, 
does  not  conflict  with  the  state  Goustitation  so 
far  as  it  prescribes  the  compenaatioa  ot  the 
justices. 

2.  The  act  does  not  conflict  with  Const.  T7.  S. 
Ameod.  14,  prohibiting  any  state  from  depriv- 
ing any  person  of  Ufe,  liberty,  or  property  with- 
out due  process  of  law,  or  deiqring  to  any  person 
tbe  equal  protection  of  the  law;  the  act  being 
general  in  its  operation  to  all  Justices  within  the 
classes  fixed  by  the  act 

3.  The  claim  that  justices,  in  order  to  Increase 
their  compensation  under  the  operation  of  the 
act,  will  be  induced  to  convict  prisoners  brought 
before  them  when  they  should  acquit  them,  af- 
fords no  ground  for  declaring  it  invalid. 

4.  The  act  does  not  grant  to  the  commlasion- 
ers  of  Baltimore  coun^  privileges  that  no  one 
else  enjoys,  they  acting  merely  for  the  benefit 
of  tbe  county,  so  that  the  provision  limiting  Uie 
liability  of  the  commissioners  is,  in  elfect  a  pro- 
vision for  tiie  benefit  of  the  state. 

6.  The  act  being  a  local  public  law,  applica- 
ble to  all  persons  within  the  prescribed  territo- 
.rial  limits,  does  not  violate  Const  art  3,  g  33, 
prohibitiDK  the  enactment  of  a  special  law  in 
which  provision  has  been  made  by  an  existing 
general  law. 

U.  Act  1900,  p.  182,  e.  147,  passed  to  repeal 
certain  sections  of  the  local  law  of  Baltimore 
county  relating  to  justices  of  the  peace  and  con- 
stables, and  to  re-enact  said  sections  with 
amendments,  and  to  add  new  sectious,  and  to 
repeal  certain  acts  which  had  not  been  codified, 
relates  to  but  one  subject,  the  regulation  of  jns- 
tices  of  the  peace  and  constables,  within  Const 
art.  3,  {  29,  providing  that  every  law  shall  em- 
brace one  subject,  wnich  shall  be  described  in 
its  titie. 

Appeal  from  Circuit  Ooort,  Baltimore 
County:    N.  Charles  Burke,  Judge. 

Action  by  Joseph  B.  Herbert  against  the 
county  commissioners  of  Baltimore  county. 
From  a  Judgment  for  defendants,  plalntUf 
appeals.    Affirmed. 

Argued  before  McSHERRT,  0.  J.  and 
FOWLKK,  BHI8C0H,  and  BOYD,  JJ. 

Z.  Howard  Isaac,  for  appellant  Osborne 
I.  Tellott,  for  appellees. 

FOWLER,  J.  TbiB  Is  a  novel  suit,  but  the 
questions  presented  are,  we  think,  free  from 
difficulty;  for  they  may  be  briefly  disposed 
of  by  appealing  to  principles  which  have 
been  frequentiy  announced  by  decisions  of 
this  and  other  courts. 

The  facts  out  of  which  this  controversy 
arises  are  as  follows:  The  plaintiff  Is  a  Jus- 
tice of  the  peace  for  Baltmlore  county,  duly 
commissioned  and  qualified.  Shortly  before 
tbe  institution  of  this  suit  the  plaintiff  pre- 
sented his  account  against  tbe  county  com- 
missioners for  his  services  In  criminal  cases. 
The  commissioners  refused  to  pay  him  the 
amount  he  claimed,  but  tendered  him  the 
sum  of  $91.25.  He  refused  to  accept  this 
sum  In  payment,  and  claimed  that  he  was 
entitled  to  $291.70,  and  has  brought  this  suit 
against  tbe  commissioners  of  Baltimore 
county  to  recover  that  amount. 

Tbe  sole  quettion  Is  whether  the  act  of 
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1800,  p.  182,  c.  147,  and  especially  tbe  aec- 
tlons  thereof  nambered  142c  and  142d,  are 
valid  and  constitutional.  If  they  are.  It  Is 
conceded  the  plaintiff  Is  entitled  to  leoover 
only  the  sum  the  defendants  offered  to  pay; 
hot  If  they  are  not  valid,  the  plaintiff  Is  en- 
titled to  $291.70,  the  amount  be  claims. 

The  case  was  tried  before  the  court  with- 
out a  Jury  on  an  agreed  statement  of  facta. 
The  facts,  however,  which  we  have  stated 
are  sufficient  to  present  tbe  one  question 
here  involved. 

During  the  trial  below  the  plaintiff  reserv- 
ed one  exception,  and  that  was  to  the  ruling 
of  the  court  upon  the  prayers.  Tbe  effect  of 
this  ruling,  as  we  have  said,  was  that  the 
validity  of  the  act  in  question  was  maintain- 
ed, and  It  will  be  unnecessary,  therefore,  to 
refer  with  greater  particularity  to  the  action 
of  the  court  In  this  respect  There  was  a 
verdict  and  Judgment  for  the  defendants, 
and  the  plaintiff  has  api>ealed. 

The  counsel  for  the  defendant  has  given 
In  hla  brief  a  synopsis  of  tbe  various  local 
laws  regulating  the  charges  and  fees  of 
magistrates  in  Baltimore  county,  from  which 
it  appears  that  prior  to  1880  this  subject  was 
governed  by  the  provisions  of  the  General 
Code.  In  tbe  year  1900  tbe  act  In  question 
was  passed  repealing  all  existing  laws,  and 
re-enacting  the  entire  local  law  of  Baltimore 
county,  on  the  subject  of  "Justices  of  the 
Peace  and  Constables,"  as  it  now  exists. 
By  section  142c  of  this  act  it  la  provided 
that  no  Justice  of  the  peace,  except  station 
house  Justices,  shall  receive  from  the  county 
more  than  $10  for  his  services  in  any  one 
month  In  criminal  cases.  This  is  the  feature 
of  the  act  which  the  plaintiff  assails  so  vigor- 
ously; but,  when  it  is  remembered  that  It 
touches  him  In  that  spot  which  Is  so  pro- 
verbially tender,  the  earnestness  and  the  ap- 
paroit  full  conviction  In  the  Justice  of  his 
cause,  with  which  he  bas  enforced  bis  con- 
tentions, are  calculated  to  win  a  more  pa- 
tient consideration  than  perhaps  the  case 
would  otherwise  be  entitled.  But  wbetber 
In  themselves  or  for  any  other  reason  the 
questions  here  presented  are  entitled  to  se- 
rious consideration,  they  have  received  It  at 
our  bands,  and  we  proceed  to  state  our  con- 
clusioDS  and  our  reasons  therefor  as  briefly 
as  possible. 

Tbe  validity  of  the  act  of  1900  Is  assailed, 
as  we  understand  the  argument  of  tbe  plain- 
tiff, upon  three  grounds:  First,  that  it  Is 
class  legislation,  and  violates  the  provisions 
of  the  fourteenth  amendment  of  tbe  Consti- 
tution of  the  United  States,  because  It  denies 
to  tbe  citizen  tbe  equal  protection  of  tbe 
law;  second,  tbat  it  is  in  violation  of  sec- 
tion 33,  art.  3,  of  our  state  Constitution, 
which  prohioits  the  passage  of  a  special  law 
for  any  case  for  which  provision  has  been 
made  by  existing  general  law;  and,  lastly, 
because  it  violates  section  28  of  article  8  of 
our  Constitntion,  which  provides  tbat  every 
law  passed  by-  "the  General  Assembly  shall 


embrace  bat  one  subject,  and  that  shall  be 
described  In  its  title."  It  wUl  be  perceived, 
therefore,  that  tbe  plaintiff  plants  himself 
upon  tbe  fourteenth  amendment  of  the  Con- 
stitution of  the  United  States  and  certain 
provisions  of  our  state  Constitution,  and 
hence  it  will  not  be  surprising  if,  as  we  have 
already  said,  the  questions  at  issue  can  be 
solved  by  the  application  of  established  prin- 
ciples which  have  been  announced  in  well- 
considered  adjudications  of  this  and  other 
courts  of  last  resort 

1.  Can  the  act  In  question  be  considered 
such  class  legislation  as  is  prohibited  by  the 
provisions  of  tbe  fourteenth  amendment? 
The  principles  Involved  In  this  inquiry  have 
so  recently  and  so  fully  been  examined  and 
declared  in  the  cases  of  Ulman  v.  Balt^  72 
Md.  087,  20  Atl.  141,  21  Ati.  700,  11  L.  B. 
A.  224,  and  State  v.  Broadbelt,  88  Md.  BOS, 
43  AtL  771,  45  L.  B.  A.  433,  73  Am.  St  Rep. 
201,  that  we  do  not  deem  it  necessary  to  dis- 
cuss them  elaborately.  In  the  first  place, 
before  considering  the  effect  of  the  four- 
teenth amendment,  It  can  hardly  be  con- 
tended that  the  sections  in  question,  so  far 
as  they  regulate  or  prescribe  the  compensa- 
tion of  the  plaintiff  for  services  rendered  by 
blm  as  a  Justice  of  the  peace,  are  invalid  un- 
der our  Constitution;  for  by  article  4,  i  42,  of 
that  instrument,  it  is  provided  that  all  jus- 
tices of  the  peace  shall  have  such  com- 
pensation "as  ha  til  been  heretofore  or  may 
hereafter  be  prescribed  by  law."  Unless, 
therefore,  plaintiff's  contention  be  based  up- 
on one  or  other  of  tbe  remaining  grounds 
relied  on,  namely,  either  because  it  is  a 
special  law  or  its  title  is  defective,  he  must 
fail,  unless  bia  position  is  sustained  by  the 
fourteenth  amendment 

We  have  been  unable  to  understand  in 
what  manner  our  legislation  violates  this, 
amendment  By  this  legislation  no  person  is 
deprived  of  life,  liberty,  or  property  without 
due  process  of  law,  nor  is  any  one  denied 
the  equal  protection  of  the  laws,  unless  It  be 
true,  as  contended  by  the  plaintiff,  tbat  he 
Is  deprived  of  just  compensation,  "and  tbe 
citizen  is  placed  in  serious  jeopardy  of  be- 
ing torn  from  his  family  charged  with  crime, 
and  brought  before  a  tribunal,  which  tri- 
bunal will  receive  no  remuneration  for  its 
services,  except  by  conviction  of  the  travers- 
er, however  innocent" 

The  plaintiff  surely  has  no  right  to  com- 
plain so  long  as  he  receives  such  compensa- 
tion as  tbe  state  chooses  to  prescribe.  While 
his  ofBce  la  one-  which  existed  at  commou 
law,  yet  our  Oonatitution  places  it  within 
the  power  of  the  Legislature  to  prescribe  his 
duties  and  compensation.  It  would  certain- 
ly be  an  extreme  and  hitherto  unheard  of 
extension  of  tbe  fourteenth  amendment  to 
hold  tbat  by  it  the  state  is  deprived  of  the 
power  to  say  wbetber  a  Justice  of  tbe  peace 
shall  receive  $10  or  $100  per  month  in  crim- 
inal cases.  It  is  one  thing  to  prescribe  what 
salary  a  public  officer  shall  receive  for  serv- 
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Ices  to  be  performed,  and  a  very  different' 
thing  to  undertake  by  legislation  to  deprive 
him  of  legal  compensation  for  services  al- 
ready rendered.  This  act  provides  only  for 
the  former,  and  so  long  as  the  plaintiff,  and 
those  like  him,  hold  the  state's  commis- 
sion and  authority  to  act  as  a  Justice,  he 
and  they  must  be  satisfied  vrith  the  compen- 
sation provided  by  the  Legislature.  Or,  as 
was  said  In  a  case  in  which  It  was  contended, 
as  It  is  here,  that  It  was  Illegal,  wrongful, 
and  unjust  to  deprive  a  public  ofiScer  of  com- 
pensation for  his  services:  "While  it  may 
be  that  Justices  of  the  peace  have  in  fair- 
ness a  right  to  be  paid  for  services  which 
they  render  to  the  people  in  the  discharge 
of  duties  imposed  on  them  by  law,  It  must 
be  remembered  that  they  take  their  offices 
cum  onere,  and  they  hold  them  under  an  Im- 
plied contract  to  perform  the  duties  upon  the 
terms,  as  to  costs  and  fees,  ordained  by  the 
statute.  If  they  shall  receive  nothing  for 
the  performance  of  certain  duties,  they  suf- 
fer in  commoh  with  many  other  officials  in 
various  instances,  who  have  duties,  and 
sometimes  some  new  and  onerous  ones.  Im- 
posed upon  them,  without  any  provision  for 
remuneration  being  made."  Bruner  v.  Mad- 
ison County,  111  111.  111. 

But  It  is  said  the  dtlzen  may,  by  the  opera- 
tion of  this  law,  be  denied  justice  and  depriv- 
ed of  his  liberty  because  by  its  operation  the 
Jnstkce,  in  order  to  increase  his  compensation, 
may  be  induced  to  convict  when  in  Justice  he 
should  acquit.  We  cannot  recognize  the  force 
of  this  suggestion,  founded,  as  It  is,  upon  the 
assumption  that  the  justices  will  violate  their 
oaths  and  the  duties  of  their  office,  and  not 
upon  anything  that  the  law  authorizes  to  be 
done.  Such  conduct,  resulting,  It  Is  said,  in 
a  denial,  of  Justice  and  a  deprivation  of  lib- 
erty of  the  citizen,  would  be  such  a  gross 
violation  of  every  moral  as  well  as  legal 
duty  that  It  Is  not  necessary  to  say  it  is  not 
authorized  by  the  legislation  complained  of, 
and  therefore  affords  no  ground  for  declaring 
it  Invalid.  Ulman  t.  Mayor,  72  Md.  596,  20 
Atl.  141,  21  Atl.  709,  11  L.  R.  A,  224. 

Again,  it  la  suggested  that  the  provisions 
of  this  act  are  more  favorable  to  some  Jus- 
tices who  render  but  slight  services  for  the 
prescribed  compensation  than  to  others  who 
for  the  same  compensation  render  greater 
and  more  valuable  services.  Under  no  form 
of  government  or  system  of  laws  known  to 
man  is  it  possible  for  every  Individual  to 
possess  tb^  rame  privileges  as  every  other 
person.  Hence,  as  is  said  in  State  v.  Broad- 
belt,  supra,  the  scope  of  the  fourteenth 
amendment,  so  far  as  It  guaranties  the  equal 
protection  of  the  law,  has  been  thus  stated 
by  Judge  Cooley,  and  the  proposition  is  sup- 
ported by  abundant  authority:  "The  amend- 
ment contemplates  classes  of  persons,  and  the 
protection  given  by  the  law  Is  to  be  deemed 
equal  If  all  persons  In  the  same  class  are 
treated  alike  under  like  circumstances  and 
conditions,  both  as  to  privileges  conferred 


and  liabilities  Imposed.  The  classification 
must  be  based  on  reasonable  grounds;  it  can- 
not be  a  mere  arbitrary  selection."  It  does 
not  follow,  therefore,  that  because  the  act 
in  question  limits  the  plaintiff's  compensa- 
tion it  Is  unconstitutional  if  it  affects,  as  it 
does,  all  other  Justices  In  bis  class  In  the 
county  In  the  same  way. 

And  80  It  may  be  said  that,  as  the  act  Is 
general  In  Its  operation  as  to  the  class  to 
which  the  plaintiff  belongs  as  public  officer, 
so  it  is  equally  general  and  equal  in  Its  ap- 
plication to  every  citizen  of  the  state  who 
becomes  amenable  to  the  criminal  law.  We 
can  see  nothing  unfair,  unjust,  or  unreason- 
able in  these  classifications. 

It  was  also  urged  that  this  law  favors 
specially  the  commissioners  of  Baltimore 
county,  and  grants  that  body  privileges  and 
rights  that  no  one'  else  In  the  state  enjoys. 
But  this  argument  seems  to  ignore  the  fact 
that  these  commissioners  are  acting  as  the 
legal  representatives  of  that  political  divi- 
sion of  the  state  known  as  Baltimore  county, 
and  assumes  without  any  warrant  fot  such 
assumption  that  they  are  parties  to  all  crizn- 
Inal  proceedings  before  magistrates.  When 
the  state  declares  that  the  commissioners 
shall  be  liable  for  costs  only  to  a  limited  ex- 
tent, it  Is  the  same  as  If  it  had  made  such  a 
provision  for  its  own  benefit.  It  cannot  be 
doubted  that  if  it  thinks  proper  to  do  so 
the  state  can  declare  by  the  Legislature  that 
neither  it  nor  the  county  shall  pay  any  por- 
tion of  such  costs.  The  whole  question  of 
compensation  has  by  our  Constitution  been 
placed  in  the  hands  of  the  Legislature,  and 
If  none  is  provided  none  can  be  recovered. 
"It  Is  doubtless  true,"  said  the  Supreme  Court 
of  Illinois  in  Brimer  v.  Madison  Co.,  supra, 
that  compensation  for  official  services  ren- 
dered In  behalf  of  the  state  or  for  any  public 
corporation  must  rest  upon  statutory  enact- 
ment or  contract."  And  this  is  unquestiona- 
bly so  when,  as  we  have  said,  the  power  to 
prescribe  compensation  has  been  given  to 
the  Legislature.  In  fact,  the  dalm  set  up 
by  the  plaintiff  In  this  case  is  based  entifely 
on  statute;  but  the  same  power  which  en- 
acted the  law  relied  on  can  repeal  it,  or  re- 
peal and  re-enact  with  amendments,  unless 
prohibited  by  our  Constitution. 

2.  This  brings  us  to  the  second  question: 
Is  the  act  of  1000  a  special  law,  within  the 
meaning  of  section  38,  art  8,  of  the  Con- 
stitution of  Maryland,  which  provides  that 
no  special  law  shall  be  passed  for  any  case 
in  which  provision  has  been  made  by  an  ex- 
isting general  law?  This  question  is  con- 
trolled by  the  leading  case  upon  this  subject 
of  State  V.  Co.  Com'rs  of  Bait.  Co.,  29  Md. 
519,  in  which  it  was  held  that  the  act  of 
1868,  p.  777,  c.  411,  relating  to  roads  In  Bal- 
timore county,  is  not  a  special  law  in  any 
sense  of  the  term,  but  a  public  local  law,  as 
distinguished  from  a  public  general  law,  and 
is  not  in  conflict  with  section  83  of  article 
3  of  the  Constitution.    The  act  of  1900,  here 
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In  qnestkni,  la  a  public  local  law  ot  Balti- 
more coimtjr,  and. belongs  to  the  same  class 
of  statutes  as  those  It  repealed,  wblcb  are 
<»nfe8aedly  local  laws  of  tbat  county.  Id 
the  language  of  Judge  Alvey  in  the  case  Just 
cited:  "The  special  laws  contemplated  by 
the  Oonstitntion  are  those  that  provide  for 
individual  cases.  Local  laws  of  the  class  to 
which  the  act  under  consideration  belongs, 
on  the  other  hand,  are  applicable  to  all  per- 
sons, and  are  distinguished  from  public  gen- 
eral laws  only  In  that  they  are  confined  to  a 
eertaln  prescribed  or  defined  territorial  lim- 
its, and  the  violation  of  them  must,  in  the 
nature  of  things,  be  local.  It  is  not,  there- 
fore, by  auy  means  neceasary,  in  order  to 
give  a  statute  the  attributes  of  a  public  law, 
that  It  should  be  equally  applicable  to  all 
parts  of  the  state.  All  that  is  required  to 
make  it  a  public  law  of  general  obligation  la 
that  it  shall  apply  to  all  persons  within  the 
teiTltorial  limits  described  in  the  act.  Tiiat 
is  the  character  of  the  act  before  us,  and  of 
that  large  portion  of  the  statute  law  of  our 
state  comprised  in  the  codified  division  un- 
der the  title  of  'Public  LiOcal  Laws.'  "  Bee. 
also,  Co.  Oom'ra  of  Dorchester  Co.  t.  Meek- 
ins,  GO  Md.  39. 

3.  Finally,  does  the  act  of  1900  vlelate  arti- 
cle 3,  S  29,  which  provides  that  "every  law 
enacted  by  the  Legislature  shall  embrace  but 
one  subject,  and  that  shall  be  described  in 
its  title"?  The  learned  judge  below  disposed 
of  this  question  briefly  and  satisfactorily 
thus:  "The  subject  of  this  legislation,  In  my 
opinion.  Is  one,  viz.,  the  regulation  of  the 
number.  Jurisdiction,  duties,  and  compensa- 
tion of  certain  public  officers  In  Baltimore 
county,  to  wit.  Justices  of  the  peace  and 
constables."  With  this  view  we  agree.  We 
discover  no  defect  In  the  title  of  this  act 
It  was  passed  to  repeal  certain  sections  of 
the  local  law  ef  Baltimore  county,  subtitle 
"Justices  of  the  Peace  and  Constables,"  and 
to  re-enact  said  sections,  with  amendments, 
ud  to  add  certain  new  sections,  and  to  re- 
peal certain  other  acts  which  had  not  been 
codified.  The  law  relating  to  and  regulating 
the  duties  of  Justices  and  constables  has  been 
always  considered  as  one  subject,  and  has 
been  so  treated  in  the  Constitution  of  the 
atate  and  the  local  law  Itself. 
Judgment  affirmed,  with  costs. 


(VTHd.  TU) 
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(Court  of  Appeals  of  Maryland.    July  2,  1908.) 

SALES  —  RESCISSION  OF  CONTRACT  —  FRAUD 
AND  FALSE  RBFRESBNTATION— BXSCUTBD 
CONTRACT— INABILITY  TO  RESTORE  STATU 
QUO. 

1.  A  rescission  by  the  buyer  of  an  executed 
•ale  of  certain  bondb  for  fraud  cannot  be  de- 
feated by  the  seller  on  the  ground  that  the 
bayer  has  parted  with  the  bonds,  and  so  cannot 
reatore  the  statu  quo.  where  he  parted  with 
Ci«n  ou  the  advice  of  the  seller. 


2.  Defendant,  the  promoter  of,  and  a  large 
stockholder  in,  an  enten>ri8e,  and  also  the  trus- 
tee uader  a  mortgage  securing  bonds  issued  to 
finance  the  same,  issued  a  circular  advertising 
the  bonds,  stating  that  it  had  made  a  careful 
investigation  of  the  property  and  a  conservative 
estimate  of  its  earning  capacity,  which,  repre- 
sentations were  false  m  fact,  and  made  with 
fraudulent  intent.  Defendant  also  suppressed 
material  information  as  to  the  value  and  safety 
of  the  bonds  as  an  investment.  Held,  that 
plaintiff,  who  purchased  bonds  on  the  faith  of 
such  representations,  was  entitled  to  a  rescis- 
sion of  the  contract. 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City;  Henry  Stockbridge,  Judge. 

Bin  in  equity  by  JohnV.  L.  Findlay  against 
the  Baltimore  Trust  &  Guarantee  Company 
of  Baltimore  City.  From  a  decree  dismissing 
the  bill,  plaintife  appeals.    Reversed. 

Argued  before  McSHERRT,  C.  J.,  and 
BRISCOE,  BOYD,  PAGE,  PBARCB,  arid 
JONES,  JJ. 

John  V.  L.  Findlay  and  Thomas  Macken- 
ale,  for  appellant  Edgar  H.  Gans  and  John 
N.  Steele,  for  appellee. 


BRISCOE,  J.  This  Is  a  bill  In  equity  filed 
by  the  appellant  against  the  appellee,  the 
Baltimore  Trust  &  Guarantee  Company,  to 
rescind  a  contract  of  purchase  of  certain 
bonds  of  the  Nashville  Railway  Company, 
sold  by  the  lattar  to  the  former,  on  the 
ground  of  alleged  fraud,  false  representation, 
and  concealment  The  case  was  heard  on 
bill,  exhibits,  and  demurrers,  and  from  an 
order  of  the  circuit  court  of  Baltimore  City 
passed  on  the  24th  of  December,  1902,  sus- 
taining the  demurrers  and  dismissing  the 
bill,  this  appeal  has  been  taken. 

The  real  question  in  the  case,  and  the  one 
presented  on  the  record  by  the  demurrers,  is 
wbether  the  appellant  has  stated  such  a  case 
as  entitles  bim  to  equitable  relief  and  which 
requires  an  answer.  As  the  demurrers  ad- 
mit the  truth  of  the  allegations  of  fact  con- 
tained in  the  bill,  in  so  far  as  they  are  rele- 
vant and  well  pleaded,  it  will  be  necessary 
to  state  them  here  somewhat  in  detail  for 
a  proper  imderstandlng  of  the  case  as  pre- 
sented on  the  api>eal. 

The  bill  alleges  that  the  appellee  is  a 
Maryland  corporation,  and  has  its  place  of 
business  in  the  city  of  Baltimore;  that  some- 
time in  February,  1900,  it  issued  and  sent  the 
appellant  an  advanced  circular  or  prospectus, 
wherein  it  stated  that  it  was  the  owner  of 
part  of  an  issue  of  the  first  consolidated 
mortgage  60-year  5  per  cent  gold  bonds  of 
the  Nashville  Railway,  of  Nashville,  Tenn.; 
that  the  bonds  were  not  redeemable  before 
maturity,  but  might  be  purchased  for  the 
sinking  fund  at  not  over  110  and  interest 
and  the  interest  was  payable  on  the  1st  of 
February  and  August  in  each  year;  tbat  the 
prospectus  issued  by  the  company  stated  the 
dltCerent  properties  owned  by  the  railway 
company,  their  earning  capacity,  accom- 
panied by  an  engineer's  estimate,  and  recom- 
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mended  the  purchase  of  the  bdnda,  ts '  fol- 
lows: "The  Baltimore  Trust  and  Guarantee 
Company  has  never  yet  given  Its  unquallfled 
recommendation  to  any  security  that  has  not 
invariably  paid  both  Interest  and  principal 
-with  exact  and  mifailing  promptness,  and 
after  careful  investigation  of  the  above  prop- 
erty, and  after  the  most '  conservative  esti- 
mates of  its  earning  capacity,  the  Baltimore 
Trust  and  Guarantee  Company  unhesitating- 
ly recommends  these  bonds  to  investors  as  a 
safe  security."  And  that,  in  addition  to  this 
circular,  other  representations  of  a  public 
character  as  to  the  safety  and  value  of  these 
securities  were  made  by  the  company,  and 
that  Mr.  Robt  O.  Davidson,  its  president,  rec- 
ommended them  orally  to  the  appellant,  and 
advised  him  to  become  a  subscriber  for  them; 
that,  relying  upon  these  representations,  he 
purchased  three  of  the  bonds  at  the  sum  of 
13,003.34. 

The  bill  further  avers  that  the  Nashville 
Railway  was  formed  by  a  syndicate  of  which 
file  appellee  was  a  member,  and  that  the 
purpose  of  its  organization  was  to  purchase 
all  of  the  then  existing  street  railway  com- 
panies In  the  city  of  Nashville  and  to  con- 
solidate them  under  one  management,  and 
the  consolidated  company  as  made-up  was 
controlled  and  governed  by  the  appellee  and 
others. 

,The  bill  further  alleges  that  the  Nashville 
Railway  only  paid  one  installment  of  interest 
on  its  bonds,  and  is  now  in  the  bands  of  re- 
eelvers  during  the  pendency  of  proceedings 
instituted,  at  the  instance  of  the  appellee  for 
foreclosure:  under  a  mortgage  given  to  secure 
the  bonds,  and  in  which  mortgage  the  appel- 
lee is  appointed  trustee  for  the  purposes 
therein  named. 

The  bill  also  alleges  that  after  the  de- 
fault in  the  payment  of  interest  a  committee 
representing  the  bondholders  of  the  railway 
was  constituted,  and  the  appellant,  in  entire 
Ignorance  of  the  fact,  and  without  any  cause 
to  suspect  the  good  faith  of  the  appellee,  and 
without  knowledge  of  the  fact,  subsequently 
acquired,  and  acting  on  lite  advice  and  rec- 
ommendation of  the  appellee  company,  Hs 
oflicers  and  agents,  surrendered  the  bonds 
which  he  had  paid  for  to  the  appellee  com- 
pany, acting  as  a  depositary  of  bonds  for 
the  committee,  and  took  therefor  the  nego- 
tiable receipts  and  certificates  of  the  company 
which  he  holds,  and  also  sold  to  It  the  coupon 
for  the  six  months  interest  falling  due  on 
the  Ist  of  February,  1901. 

The  bill  then  diarges:  First.  That  the  rep- 
resentations made  in .  the  advanced  circular 
or  prospectus,  that  the  appellee  company  had 
made  a  careful  investigation  of  the  property 
of  the  railway  company  and  a  conservative 
estimate  of  its  earning  capacity,  were  not  and 
could  not  have  been  true  and  made  in  good- 
faith,  in  view  of  the  immediate  default  of  the 
company  to  meet  and  pay  the  interest  on  Its 
obligations,  and  that  in  fact  it  ottered  for  sale 
and  sold  the  bonds  by  means  of  false  mjf- 


resenfettions  made  In  the  circular,  and  -with 
the  fraudulent  Intent  and  purpose  of  approp- 
riating the  money  of  the  appellant  and  otbers 
to  its  own  use  and  benefit,  and  in  disregard 
of  the  rights  of  the  bondholders.  And  that  It 
was  upon  the  faith  of  the  statements  and  rep- 
resentations so  made  by  the  appellee,  as 
trustee  under  the  mortgage,  that  the  bonds 
were  purchased  by  him.  Second.  That  tbe 
appellee  withheld  and  suppressed  facts  as  to 
the  value  and  safety  of  the  bonds  as  an  In- 
vestment; that  the  representations  as  to  tbe 
earning  capacity  of  the  railway  were  false  In 
fact;  and  that  these,  with  other  alleged  mis- 
representations and  concealments  on  tbe  part 
of  tbe  appellee  company,  charged  in  the  bill, 
were  made  with  a  fraudulent  Intent  to  de- 
ceive, and  were  made  for  the  purpose  of  In- 
ducing, and  did  deceive  and  did  Induce,  tbe 
appdlee  to  purdiase  tbe  bonds,  to  bis  great 
injury  and  damage. 

The  prayer  of  the  bill  is  for  a  di8coref7, 
and  for  a  decree  requiring  tbe  appellee  to  re- 
store the  amount  at  money  paid  by  him  for 
'the  bonds,  less  the  amount  of  coupons  pur- 
chased, the  appellant  tendering  a  surrender  of 
the  negotiable  certifleates  Issued  at  the  time 
of  the  deposit  of  the  bonds  with  the  company. 

The  appellee  deiburred  to  the  bill,  stating 
several  grounds  for  demurrer,  which  may  be 
considered  under  two  heads,  namdy:  (1) 
That  the  plaintiff  upon  the  face  of  tbe  bill 
discloses  the  fact  that  he  is  not  in  a  position 
to  ask  for  a  rescission  of  the  contract  be- 
tween him  and  the  defendant,  as  be  is  not 
able  upon  such  rescission  to  restore  to  tbe 
defendant  the  bonds  bought  by  him;  (2) 
that  the  plaintiff  has  not  stated  in  bis  biU 
.such  a  case  as  entitles  him  to  any  r^tf 
In  equity  against  this  defendant. 

The  case,  then,  before  us.  Is  a  suit  In  eq- 
uity to  rescind  a  contract  for  alleged  fraud 
and  misrepresentation,  and  for  equitable  re- 
lief. The  general  rule  is  well  settled  that 
courts  will  not  rescind  executed  contracts, 
except  in  a  clear  case.  The  nde  is  thus 
stated  by  the  Supreme  Court  of  tbe  TTnlted 
States  in  the  case  of  Atlantic  Delaine  Co. 
V.  James,  84  U.  S.  207,  24  L.  Bd.  112.  that 
the  canceling  an  executed  contract  la  an  ex- 
ertion .of.  the  most  extraordinary  power  of 
a  court  of  equity.  The  power  ought  not  to 
be  exercised  «ccept  in  a  clear  case,  and  nev- 
er for  an  alleged  fraud,  unless  the  fraud  be 
made  clearly  to  appear;  never  for  alleged 
false  representations,  unless  their  falsity  is 
certainly  proved,  and  unless  the  oomplain. 
ant  has  been  deceived  and  injured  thereby. 
And  In  Grymes  v.  Sanders  et  al.,  93  U.  S. 
02,  23  L.  Ed.  798,  it  is  said  that  a  court  of  - 
equity  is  always  reluctant  to  rescind,  unless 
the  parties  can  be  put  back  in  statu  quo. 
If  this  cannot  be  done.  It  will  give  such 
relief  only  where  the  dearest  and  strongest 
equity  imperatively  demands  it.  Now  we 
think  It  Is  clear  that  the  bill  demurred  to 
states  such  a  case  as  the  defendant  should 
be  required  to  answer. 
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The  principal  ground  relied  npon  by  tbe 
appellee  to  deteat  tbe  relief  sought  Is  that 
the  plaintiff  is  not  entitled  to  rescind  the 
contract  of  purchase,  because,  having  dis- 
poaed  of  the  bonds,  he  cannot  restore  what 
he  purchased,  and  restore  the  precise  statu 
qua  It  Is  quite  apparent  that  this  case 
does  not  fall  within  the  application  of  the 
principle  here  relied  upon,  because  the  cause 
of  the  change  of  tbe  situation  of  the  parties 
as  to  the  bonds  is  alleged  by  tbe  thirteenth 
paragraph  of  the  bill  to  have  been  brought 
about  by  the  advice  and  recommendation 
of  the  defendant  company.  It  is  true,  as 
stated  by  Chief  Justice  Marshall  in  Pratt  t. 
Carroll,  8  Cranch,  476,  S  L.  Ifid.  627,  "that 
equity  will  hot  relieve  where  It  is  impossi- 
ble to  place  the  parties  in  the  same  situa- 
tion, and  when  the  real  fault  is  imputable 
to  the  person  praying  tbe  aid  of  tbe  court" 
But  it  is  also  well  settled  that,  when  tbe 
situation  of  tbe  parties  Is  altered  and  chan- 
ged by  the  fraud  of  the  vendor,  the  defraud- 
ed party  will  be  granted  relief  in  a  court 
of  equity. 

In  the  case  of  Ei^langer  v.  Sombrero  Phos- 
phate Company,  8  App,  Cas.  1278,  Lord 
Blackburn,  in  speaking  of  the  rescission  of 
contracts  in  equity,  says:  "The  practice 
has  always  been  for  a  court  of  equity  to 
give  this  relief,  whenever  by  the  exercise 
of  Its  powers  it  can  do  what  is  practically 
just,  though  it  cannot  restore  the  parties 
precisely  to  the  state  they  were  In  before 
tbe  C(Hitract  Two  circumstances  always  im- 
pdrtant  in  such  cases  are  the  length  of 
tbe  dday  and  the  nature  of  the  acts  done 
daring  tbe  interval,  which  might  affect  ei- 
ther party,  and  cause  a  balance  of  Justice 
or  injustice  in  taking  the  one  course  or  the 
otUer,  so  far  as  relates  to  tbe  remedy. 
*  *  *  I  have  looked  In  vain  for  any  au- 
thority which  gives  a  more  distinct  and  defi- 
nite rule  than  this;  and  I  think,  from  the 
nature  of  the  inquiry,  it  must  always  be 
a  question,  more  or  less  depending  on  the 
degree  of  diligence  which  might  reasonably 
be  required,  and  the  degree  of  change  which 
has  occurred,  of  whether  the  balance  of  Jus- 
tice or  injustice  Is  In  favour  of  granting  the 
remedy  or  withholding  it" 

And  in  Savery  v.  King  et  aL,  5  House  of 
Lords,  667,  it  is  said  that:  "It  is  impossible, 
therefore,  as  to  that  policy,  to  restore  Mr. 
Savery  exactly  to  the  position  in  which  he 
stood  before  1835;  but  he  cannot  be  heard 
to  complain  of  this,  for,  by  the  arrange- 
ments which  he  had  made  or  concurred  in, 
be  had  led  Richard  to  suppose  that  all  the 
policies  had  become  his  own,  and  that  he 
might  deal  with  them  as  he  thought  fit;  in- 
deed, he  himself  suggested  a  sale  of  one  or 
more  of  the  iwllcies  as  a  step  which  it  might 
be  advisable  for  Richard  to  take.  All,  there- 
fore, which  can  be  done  as  to  the  x>oIicy 
which  was  sold,  is  to  charge  Richard  in  ac- 
count with  llr.  Saveiy  with  the  sum  which 


it  produced,  together  with  interest  from  the 
time  when  It  was  sold."  And  we  may  add 
that  this  is  the  weli-establisbed  law  in  this 
country.  Grymes  v.  Sanders,  83  U.  S.  611,  23 
L.  Kd.  798;  Pratt  t.  Carroll,  8  Oranch,  471, 
8  L.  Bd.  627;  Taymon  v.  Mitchell,  1  Md. 
Ch.  496;  Refining  Company  v.  Campbell  & 
ZeU  Co.,  83  Md.  65,  34  Atl.  369. 

We  come,  then,  to  the  second  objection 
raised  by  the  demufrer,  and  that  relates  to  the 
sufficiency  of  the  averments  of  the  bill.  We 
think  it  is  clear  that  this  blU  stetes  the  facts 
relied  upon  with  reasonable  accuracy  and 
with  sufiBdent  certainty,  as  required  by  tbe 
rules  of  equity  pleading.  The  object  of 
pleading  is  to  give  the  parties  notice  of  the 
ground  of  claim  and  defense,  and,  when  this 
is  done,  the  object  of  the  role  is  attained. 
Qnin  T.  Barnes,  1  Md.  Ch.  166;  Rldgely  v. 
Bond,  18  Md.  483.  Tbe  bill  alleges,  bi  the 
fourth*  paragraph,  that  the  representations 
made  in  the  circular  or  prospectus,  that  the 
company  had  made  a  careful  investigatlou 
of  the  property,  etc.,  and  a  conservative  esti- 
mate of  Its  earning  capacity,  were  not  and 
could  not  have  been  true  and  made  in  good 
faith;  that  In  fact,  it  ofFered  for  sale  and 
sold  the  bonds  by  means  of  false  representa- 
tions made  in  the  circular,  with  the  fraudu- 
lent Intent  and  purpose  of  approprlatihg  the 
money  to  its  own  use  and  benefit  without 
giving  an  equivalent  therefor.  Furthermore, 
it  is  stated  that  the  appellee  withheld  and 
suppressed  material  information  as  to  the 
value  and  safety  of  the  bonds  as  an  invest- 
ment, and  that  it.  was  upon  the  faith  of  the 
representations  contained  in  the  prospectus 
that  he  purchased  the  bonds;  and  further 
cbarges  that  the  representations  so  made 
were  false  in  fact,  and  made  with  a  fraud- 
ulent Intent  to  deceive.  And  these  aver- 
ments of  the  bill  are  admitted  by  tbe  de- 
murrer to  be  true. 

It  seems  to  us,  then,  that  the  averments 
Just  referred  to  are  sufficient  In  themselves, 
without  stopping  to  consider  the  other  para- 
graphs of  tbe  bill,  to  require  an  answer  from 
the  defendant  company  in  this  case.  In 
Savage  v.  Bartlett,  78  Md.  565,  28  Ati.  414, 
this  court  adopted  with  approval  the  rule 
laid  down  by  the  English  cases,  where  it  is 
stated:  "Those  who  issue  a  prospectus  hold- 
ing out  to  tbe  public  tbe  great  advantages 
which  will  accrue  to  persons  who  will  take 
shares  In  a  proposed  undertaking,  and  invit- 
ing them  to  take  shares  on  the  faith  of  the 
r^resentations  therein  contained,  are  bound 
to  state  everything  with  strict  and  scrupu- 
lous accuracy,  and  not  only  to  abstain  from 
stating  as  a  fact  that  which  is  not  so,  but 
to  omit  no  one  fact  within  their  knowledge, 
the  existence  of  which  might  in  any  degree 
affect  the  nature  or  extent  or  quall^  of  the 
privileges  and  advantages  which  the  prospec- 
tus holds  out  as  Inducements  to  take  shares." 

In  the  case  at  bar,  the  appellee  company 
not  only  stood  in  the  relation  of  promoter 
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and  trnstee  nnder  the  mortgage,  but,  it  Is 
stated  by  the  bill,  it  was  a  stockholder  of 
the  company  to  the  extent  of  one-tliird  in- 
terest therein. 

In  the  recent  case  of  Tompkins  y.  Speny, 
Jones  &  Co.,  06  Md.  560,  64  Atl.  254,  this 
court  emphatically  declared  that  promoters 
of  corporations  are  bound  to  practice  no  con- 
cealment toward  persons  whom  they  invite 
to  become  interested  in  the  enterprise,  and 
are  required  to  give  them  all  desired  infor- 
mation as  to  their  own  relations  to  tb»  com- 
pany. And  in  Wenstrom  Con.  Co.  v.  Pur- 
nell,  75  Md.  120,  23  Atl.  134,  in  a  case  where 
a  bill  was  flled  to  rescind  a  contract  for  al- 
leged false  representations.  Judge  Alvey  thus 
states  the  law:  "It  is  now  settled  that,  where 
a  subscriber  to  stock  has  been  deceived  and 
induced  to  enter  into  a  contract  of  subscrip- 
tion by  misrepresentation  and  fraud  of  an 
agent  acting  for  the  corporation,  such  con- 
tract, while  not  absolutely  void,  is  voidable 
at  the  election  of  the  party  deceived;  and  he 
will  be  entitled  to  have  the  contract  of  sub- 
scription rescinded  and  declared  void,  and 
to  have  restitution  made  of  all  money  paid 
thereon,  provided  he  elects  to  repudiate  the 
contract  at  once  upon  the  discovery  of  the 
fraud,  and  he  is  guilty  of  no  unnecessary 
delay  In  coming  to  a  court  of  equity  for  re- 
lief. This  relief  will  be  afforded  even  after 
the  complete  execution  of  the  contract,  if 
the  rights  of  creditors  or  of  innocent  tbird 
parties  do  not  intervene  and  give  rise  to  equi- 
ties superior  to  those  of  the  stockholder  al- 
leging himself  to  have  be«n  defrauded.  But 
in  all  such  cases  the  rule  is  uniformly  declar- 
ed and  applied  that  the  particulars  of  the 
misrepresentations  and  fraud  must  be  dis- 
tinctly alleged,  and  fully  and  clearly  proved, 
to  entitle  the  party  to  relief,  and  that  relief 
will  only  be  granted  in  those  cases  where 
it  plainly  appears  that  the  misrepresenta- 
tion or  undue  suppression  of  material  facts 
actually  occasioned  and  brought  Into  exist- 
ence the  contract  Hallows  v.  Fernle,  3  Ch. 
App.  467;  New  Brunswick  &  Canada  Ball- 
way  Co.  V.  Conybeare,  9  Ho.  L.  Cas.  711; 
Houldsworth  v.  City  of  Glasgow  Bank,  5 
App.  Cas.  317;  1  Moraw.  Corp.  ^i  100-102, 
and  cases  there  cited." 

We  think,  then,  without  prolmiging  this 
opinion,  that  this  case  comes  within  the 
reasoning  of  the  authorities  here  cited,  and 
that  the  court  below  committed  an  error  in 
sustaining  the  demurrers  and  dismissing  the 
plaintiff's  bill.  It  follows  that.  If  the  mate- 
rial averments  of  the  bill  are  supported  by 
the  necessary  proof,  the  plaintiff  will  be  en- 
titled in  a  court  of  equity  to  the  relief  here 
sought  The  decree  of  the  circuit  court  No. 
2  of  Baltimore  City,  sustaining  the  demur- 
rers and  dismissing  the  bill  passed  on  the 
24th  of  December,  1902,  will  be  reversed,  and 
cause  remanded  for  further  proceedings. 

Decree  reversed,  and  cause  remanded,  with 
costa 


anud.  539) 

BtJIT  et  nx.  ▼.  SUIT. 
(Court  of  AppeaU  of  Maryland.    June  80,  1903.) 

RBLBASB-CONSTRUCTION  AND  OPERATION- 
CLAIMS  RBLBASED— BQUITABLB  TITI^E. 
1.  A.,  the  owner  of  land,  was  indebted  to  B., 
whose  claims  were  placed  in  C.'s  bauds  to  en- 
force them,  BO  that  the  proceeds  would  Innre 
to  the  benefit  of  A.'8  son  after  B.'a  death.  A 
executed  to  C,  as  trustee,  a  dead  of  the  land  in 
part'  liQuidation  of  B.'s  claim,  and  C.  eomo 
years  afterwards  conveyed  to  A.'b  son  the  legal 
estate.  Previous  to  this  conveyance,  and  sub- 
sequent to  the  conveyance  to  C.  in  triist,  A.  and 
his  son  entered  into  an  agreement  whereby,  for 
a  certain  consideration,  the  son  agreed  to  re- 
lease ail  "claims  and  demands"  against  A.,  and 
to  malce  to  him  and  to  C,  as  trustee,  fuU  re- 
ceipts for  the  same.  Held,  that  the  son's  eq- 
uitable title  or  claim  to  the  land  conveyed  by 
the  deed  to  C.  was  not  a  "claim  or  demand" 
against  A.  released  by  the  agreement 

Appeal  from  Circuit  Court,  Prince 
Oeorge's  County,  in  Equity;  Geo.  C.  Merrick, 
Judjge. 

Bill  by  Arthur  B.  Suit  and  wife  against 
Boss  l^elham  Suit,  executrix  and  trustee. 
From  a  decree  for  defendant,  plaintifls  ap- 
peal.   Reversed. 

Argued  before  McSHERRT,  C.  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PAGE. 
PBARCB,  and  SCHMUCKBR,  JJ. 

M.  Hampton  Magruder  and  F.  Snowden 
Hill,  for  appellants.  Charles  H.  Stanley  and 
Joseph  K.  Roberts,  for  appellee. 

PAGE,  J.  This  appeal  Is  from  a  decree 
of  the  lower  court  declaring  that  the  estate 
of  8.  Taylor  Suit  Is  entitled  in  equity  to 
the  property  in  dispute,  and  restraining  Ar- 
thur B.  Suit  from  setting  up  any  further 
clabn  thereto.  The  questions  involved  arise 
in  the  following  manner:  Arthur  B.  Suit 
flled  a  bill  of  complaint  charging  that  be  is 
entitled  to  a  one-third  undivided  interest  In 
certain  land,  particularly  described  in  the 
bill  (and  which  will  be  referred  to  hereafter 
for  convenience  as  the  "Brown  dower  land"), 
and  that  the  defendants  named  in  the  bill 
are  entitled  to  the  other  two-thirds.  The 
prayer  of  the  bill  is  for  a  sale  for  the  pur- 
pose of  division.  After  proper  proceedings; 
a  decree  for  the  sale  of  the  property  was 
passed.  The  trustee  named  therein  made 
and  reported  a  sale  of  part  of  the  land,  and 
an  audit  was  made,  wherein  one-third  of 
the  proceeds  of  sale  were  assigned  to  Arthur 
Bingham  Suit  The  trustee  thereupon  re- 
ported to  the  court  that  Rosa  P.  Suit  claimed 
the  amount  which  had  been  allowed  by  the 
audit  to  Arthur  B.  Suit  that  only  a  small 
part  of  the  land  had  been  sold,  and  that 
by  reason  of  Rosa  suit's  claim  the  trustee 
cnnnot  make  sale  of  the  residue,  and  prayed 
that  Arthur  B.  Suit  and  Rosa  P.  Suit  as 
widow  and  trustee  of  her  children  (whose 
names  are  unknown  to  the  petitioner)  may 
be  required  to  answer,  etc.  Both  of  these 
parties  answered  this  petition,  and  asked 
the  court  to  determine  to  whom  the  proceeds 
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ot  the  sale  of  the  one  unaMded  tblrd  Inter- 
est of  the  Brown  land  legally  and  equitably 
belonged.  Testimony  was  taken  by  botb 
parties,  and  on  tbe  28th  day  of  August,  1902, 
the  court  decreed  that  "the  estate  of  S.  Tay- 
lor Suit  was  entitled  to  tbe  property  and  the 
proceeds  of  any  sale  thereof."  From  this 
decree  Arthur  Bingham  Suit  has  appealed. 

There  Is  no  dispute  about  the  chain  of  title. 
James  L.  Brown,  as  heir  at  law  of  his  fa- 
ther, was  entitled  to  a  one  nodiyided  thhrd 
Interest  in  tbe  land,  subject  to  a  life  estate  in 
his  mother,  who  held  her  Interest  under 
and  by  virtue  of  an  assignment  of  dower  out 
of  the  lands  of  her  deceased  husband. 
Brown's  Interest  was  conveyed  to  S.  Taylor 
Suit,  and  the  contention  of  the  parties  now 
grows  out  of  transactions  occurring  subse- 
qaently  between  S.  T.  Suit  and  his  son,  Ar- 
thur. S.  T.  Suit  was  indebted  to  one  Charles 
K.  Bingham  in  a  large  amount'  His  claims 
were  placed  in  May's  hands,  as  trustee,  with 
power  to  sue  for  the  same  or  arrange  "in  some 
mode  ttiat  would  secure  them,  and  to  hold 
tbe  proceeds",  for  the  benefit  of  Arthur  Bing- 
ham Suit  after  Bingham's  death,  as  per  let- 
ter following: 

"JTacksonvUle,  Pla.,  November  80,  1875. 

••George  T.  May— My  Dear  Sir:  Mr.  Suit 
will  place  some  papers  in  your  hands  on 
which  I  wish  to  bring  suit,  or  settle  in  some 
shape  that  will  secure  same,  and  hold  the 
proceeds  for  the  benefit  of  Arthur  B.  Suit 
after  my  death.  Please  so  arrange  it  that  I 
may  have  the  benefit  of  the  interest  on  the 
same  during  my  life,  and  then  go  to  Arthur 
Bingham  Suit.  I  wish  you  to  act  as  trustee 
for  blm.  Manage  this  as  you  may  think  ad- 
visable for  all  parties  as  above  required.  My 
regards  to  your  family.  My  health  is  miser^ 
able  at  this  time,  but  hope  soon  to  Improve. 
"Most  respectfully  yours, 

"O.  K.  Bingham." 

This  indebtedness  of  Suit  to  Bingham,  on 
the  25tb  day  of  March,  1876,  amounted  to 
the  sum  of  $13,615.52;  and  for  tbe  purpose 
of  liquidating  this  "in  part"  May,  trustee, 
on  that  day  purchased  for  $3,800,  and  re- 
ceived a  conveyance  in  fee  from  Samuel  of, 
tbe  "Joy  land,"  15%  acres,  and  also  of  7% 
acres,  and,  in  addition,  the  Brown  dower 
land,  101  acres.  "To  have  and  to  hold  tbe 
same  In  trust  for  A.  B.  Suit,  and  to  be  man- 
aged for  his  benefit,  as  the  said  trustee  may 
think  advantageous,  as  manifested  and  set 
forth  in  said  declaration  of  trust."  It  ap- 
pears from  the  recital  in  this  deed  tbat  it 
was  conveyed  to  May,  trustee,  for  the  use  of 
the  said  Arthur  B.  Suit,  and  for  tbe  purpose 
of  liquidating  in  part  the  said  indebtedness 
of  S.  T.  Suit  to  the  said  Bingham.  Tills 
deed,  which  indicated  an  out  and  out  pur- 
chase of  the  property  described  therein  for 
tbe  sum  of  $3,800,  placed  the  beneficial  and 
equitable  ownership  of  the  property  In  Ar- 
thnr  B.  Suit,  which  equitable  estate  was  con- 
verted Into  a  legal  estate  by  the  deed  of 
George  T.  May,  trustee^  to  Arthur  B.  Suit, 


dated  tbe  18th  of  August,  1900.  It  thus  ap- 
pears that  by  these  conveyances  the  legal 
and  equitable  title  to  the  land  in  question 
was  In  Arthur  B.  Suit,  and  must  still  be  in 
blm,  unless  by  some  means  it  has  been  taken 
out  of  him.  On  the  27th  day  of  June,  1884, 
Arthur  B.  Suit  and  his  father  entered  Into  an 
agreement  in  writing,  the  effect  of  which,  It 
Is  contended  by  the  appellee,  was  to  dis- 
charge the  Brown  dower  land  from  any 
claim  In  equity  which  Arthur  might  other- 
wise have  bad  upon  It  That  agreement  pro- 
vides that,  "whereas  Arthur  Bingham  Suit 
holds  certain  claims  and  demands"  against 
tbe  said  George  T.  May  and  .Samuel  T. 
Suit  "as  trustee,"  and  whereas  he  has  agreed 
"to  relinquish  all  such  claims  and  demands, 
and  to  make  to  the  said  May  and  Suit"  and 
to  each  of  them,  as  trustees  as  aforesaid, 
full  receipts,  acquittances,  and  discharges  for 
the  said  claims  and  demands,"  therefore  in 
consideration  of  the  same,  and  for  divers 
other  good  and  valuable  considerations  mov- 
ing from  Arthur  B.  Suit  to  them,  Samuel 
T.  Suit  agreed  to  convey  and  assign  to  Ar- 
thur B.  Suit,  "by  good  and  sufficient  deeds," 
all  that  part  of  "Sultland"  which  is  fully  de- 
scribed in  the  agreement,  and  also  "to  put 
Arthur  B.  Suit  In  the  foil  and  undisputed 
possession"  of  the  tract,  by  January  1,  1885, 
and  to  free  the  same  "from  all  and  every  in- 
cumbrance," within  two  years  from  the  date 
of  tbe  execution  of  the  agreement,  and  to  the 
performance  of  this  agreement  the  parties 
severally  bound  themselves,  each  to  tbe 
other,  in  the  sum  of  $2,000. 

Now,  what  claims  and  demands  "were  in 
existence"  when  this  agreement  was  made? 
The  trust  in  May  was  created  by  the  letter 
of  Bingham  and  the  deed  from  S.  T.  Suit 
By  the  former,  dated  November  80,  1875, 
certain  claims  against  Suit  in  favor  of  Bing- 
ham were  placed  in  May's  hands,  to  sue  upon 
or  secure,  in  some  shspe,  with  direction  "to 
hold  the  proceeds  for  the  benefit  of  Arthur 
B.  Suit"  after  his  death.  By  tbe  deed  of 
Suit  to  May,  it  appears  tbat  at  that  time- 
that  is,  on  the  25tb  day  of  May,  1876— the 
amount  due  on  tbe  Bingham  claim  was  $13,- 
615.52;  and  for  the  piupose  of  liquidating  In 
part  this  Indebtedness,  the  trustee,  May, 
purchased  in  fee  the  tracts  and  parcels  of 
land  mentioned  in  the  deed  (Including  tbe 
Brown  dower  land)  "at  and  for  the  sum  of 
$3,800."  So  that,  after  the  execution  of  this 
deed,  the  condition  of  the  trust  In  May's 
hands  was  a  claim  against  S.  T.  Suit  for  the 
Bingham  notes '  for  tbe  sum  of  $13,615.52, 
less  $3,800,  and  the  lands  conveyed  to  him 
by  Suit  which -by  the  terms  of  the  deed  he 
held  in  fee,  in  trust  for  Arthur  B.  Suit  In 
▼lew  of  this  statement,  tt  is  impossible  that 
the  parties  to  the  agreement  could  have 
supposed  that  the  title  or  claim  to  the  dower 
land  could  form  a  "claim  or  demand"  against 
Samuel.  It  bad  been  conveyed  by  tbe  father 
to  May,  in  trust  fOr  Arthur,  In  payment  of 
$3,800,  part  of  tbe  debt  due  by  him  to  Blng- 
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ham;  and  under  the  terms  of  the  trust,  as 
declared  in  Bingham's  letter,  May  held  it 
in  trust,  after  Bingham's  death,  for  the  use 
and  benefit  of  Arthur.  It  seems  to  be  clear 
that  this  deed  to  the  land  in  question  was 
received  hj  'ii&j  In  discharge  of  his  duties 
as  trustee,  under  the  Bingham  letter,  "to  set- 
tle in  some  shape"  Suit's  indebtedness,  and 
hold  the  proceeds  for  the  benefit  of  Arthur 
B.  Suit;  and  the  effect  of  it,  as  against  Sam- 
uel, was  to  discharge  $3,800  of  his  indebted- 
ness. 8.  T.  Suit,  therefore,  had,  at  the  date 
of  the  agreement  in  1884  (and  could  have 
had),  no  claim,  legal  or  equitable,  to  the 
Brown  dower  land;  and  Arthur  B.  Suit, 
having  then  an  equitable  fee,  could  have  had 
no  demands  against  his  father  in  respect  to 
it.  Bingham  did  not  die.  It  Is  true,  until 
1891;  but  Suit  parted  with  his  title  in  1876 
to  the  trustee,  who  held  it  thereafter  In  ac- 
cordance with  the  terms  of  said  trust 

But  the  appellee,  Rosa  Suit,  contends  that 
by  the  agreement  of  the  2Tth  of  June,  1884, 
Axthur  B.  Suit  relinquished  all  right  to  claim 
any  interest  in  the  land  in  question,  and  for 
the  purpose  of  sustaining  her  position  offered 
evidence  of  verbal  agreements  between  A.  B. 
Suit  and  his  father  (by  which  the  latter  was 
to  build  a  bouse  on  the  land  specifically  re- 
ferred to  in  the  agreement),  also  an  entry  in 
the  diary  of  S.  T.  Suit  and  also  of  certain 
transactions  in  reference  to  two  policies  of 
life  insurance  upon  the  life  of  S.  T.  Suit, 
wherein  A.  B  Suit  was  the  beneficiary  named. 
Much  of  this  evidence  has  been  excepted  to, 
for  reasons  specially  stated  in  the  exceptions. 
It  Is  not  necessary,  however,  to  refer  to 
these,,  further  than  to  say  that  such  proof 
cannot  be  material,  because  of  the  fact  that, 
as  we  have  seen,  the  Brown  dower  land,  at 
the  time  of  the  agreement,  had  been  convey- 
ed to  May  in  fee.  In  trust  for  Arthur  Suit,  in 
consideration  of  the  liquidation  of  $3,800  of 
the  indebtedness  due  by  S.  T.  Suit  to  Bing- 
ham, and  was  not,  therefore,  property  In 
which  Samuel  had  any  Interest  whatsoever. 
Evidence  of  what  occurred  between  the  par- 
ties as  to  the  insurance  poUcies,  or  In  rela- 
tion to  property  upon  which  Arthur  Suit  held 
"certain  claims  and  demands,"  could  not  af- 
fect the  title  to  the  Brown  dower  land,  as  to 
which  a.  T.  Suit  had  then  parted  with  all 
title  and  interest  Arthur  then  held  tbe  eq- 
uitable fee  in  the  property,  and  In  respect 
to  it  did  not  have  any  claim  or  demand  as 
against  Ms  father.  It  may  be  true,  and 
doubtless  was,  that  Arthur  may  then  have 
had  "certain  claims  and  demands"  against 
May,  the  trustee,  and  also  against  his  father. 
After  the  completion  of  tbe  transaction  stat- 
ed in  Samuel  T.  Sulfa  deed  of  the  25tli  of 
March,  1876,  to  May,  trustee,  there  still  re- 
mained due  to  the  latter  a  large  sum  on  ac- 
count of  tbe  Bingham  notes,  in  the  payment 
and  settlement  of  which  Arthur  may  have 
bad  a  deep  interest.  It  may  well  be,  there- 
fore, tliat  on  the  27th  of  June,  1884,  the  day 
the  agreement  was  entered  Into,  there  were 


outstanding  demands  and  claims  of  his,  as 
against  May,  trustee,  and  his  father,  for  the 
settlement  of  which  the  agreement  was  made. 
The  record  does  not  furnish  va  with  any  ex- 
planation as  to  the  manner  in  wblcb  tbls  bal- 
ance, due  by  the  father  to  May,  trustee^  wai 
settled.  The  deed  of  May,  trustee,  to  A.  B. 
Suit  of  the  18th  day  of  August  1800,  refers 
to  the  trust  as  having  then  been  ftilly  ex- 
ecuted, except  as  to  the  Brown  dower  land, 
and  the  record  shows  some  of  the  n^otia- 
tions  between  the  Suits,  which  resulted  la 
the  conveyance  of  the  land  specifically  de- 
scribed in  the  agreement  and  the  transac- 
tions with  reference  to  the  poUdas  of  insur- 
ance; but  it  does  not  contain  the  facts  from 
which  it  can  be  now  fully  understood  bow 
that  large  balance  was  adjusted.  Nor  Is  It 
material  to  the  present  controversy  wbetber 
the  title  to  the  land  described  in  tbe  agree- 
ment was,  01*  not  relieved  of  incumbrance 
within  the  time  mentioned;  nor  tliat  the 
father,  by  his  last  will,  bequeathed  to  Ar- 
thur a  sum  of  money,  which  tbe  latter  ap- 
plied to  the  payment  of  the  mortgage  upon 
this  property.  These  are  doubtless  some  of 
the  transactions  (and  they  have  been  nu- 
merous) which  finally  resulted  In  the  settle- 
ment of  the  Blngbam  notes,  and  enabled 
May  to  finally  execute  his  trust  But  they 
do  not  aSect  the  title  of  Arthur  to  the  Brown 
dower  land,  which  was  bought  of  Samuel  by 
May,  trustee,  and  paid  for  .by  crediting  93,- 
800  upon  the  Bingham  indebtedness. 

In  view  of  what  we  have  said.  It  follows 
that  we  are  of  the  opinion  that  the  proof 
shows  that  the  title  and  Interest  to  the  prop- 
erty in  dispute  is  in  Arthur  B.  Suit  The 
decree  must,  therefore,  be  reversed,  and  the 
cause  remanded  for  further  proceedings  In 
conformity  with  the  views  herein  expressed. 

Decree  reversed,  and  cause  remanded  for 
further  proceedings. 


(ST  Ud.  608) 

BIOARDS  et  ox.  v.  SAFE  DEPOSIT  & 

TRUST  CO.  OF  BALTIMORE. 

(Court  of  Appeals  of  Maryland.    July  2,  1903.) 

TRUSTS— BILL  TO  SET  ASIDE-RATIPIOATION— 
LACHES— REMAINDERS— POSSIBILITY  OP  IS- 
SUE EXTINCT— EXPERT  BVIDENCE(-ADMIS- 
8IBILITY. 

1.  Where,  after  the  creation  of  a  trust  in 
which  the  settlor  and  his  wife  were  made  bene- 
ficiaries, said  settlor  directed  the  trustee  to  pay 
the  whole  income  to  his  wife,  and  later  they 
both  joined  ia  a  bill  to  procure  the  appointment 
of  a  new  trustee,  there  was  a  ratification  of  the 
trust,  precluding  them  from  subsequently  main- 
taining a  bill  to  set  it  aside  on  the  ground  of 
mistake. 

2.  Where  a  trust  was  created  in  favor  of  the 
settlor  and  hia  wife,  and  no  attempt  was  made 
to  impeach  it  for  over  12  years,  the  lapse  of 
time  was  a  bar  to  a  suit  to  set  aside  the  trust 
on  the  ground  of  mistake. 

3.  A  trust  was  created  for  the  benefit  of  the 
settlor  and  his  wife  for  their  joint  lives,  with  a 

grovision  that,  if  said  settlor  should  die  leaving 
is  wife  and  a  child  or  children  surviving  him, 
the  property  should  be  distributed  to  the  widow 
and  the   child   or  children  as  it  said  settlor 
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had  died  intestate  and  owning  the  property, 
and  that,  if  said  settlor,  should  saivive  his  wife 
and  die  leavine  children,  the  trust  should  be 
diixharged,  and  the  children  take  absolutely. 
Subsequently  the  settlor  and  his  wife  joined  In 
a  bill  to  have  the  trust  set  aside,  there  beinx  no 
children.  tfeM,  that  expert  evidence  was  inad- 
missible to  prove  that  it  was  impossible  for  the 
wife  to  bear  children. 

Apiteal  from  Circuit  Court  of  Baltimore 
City;    George  M.  Sharp,  Judge. 

Bill  by  P.  Sidney  Blcards  and  wife  against 
the  Safe  Deposit  &  Trust  Company  of  Balti- 
more, as  trustee.  From  a  decree  for  defend- 
ant, complainants  appeal.    AfiBrmed. 

Argued'  before  McSHERRY,  C.  X.  and 
BRISCOE,  BOYD.  PAGB,  PEARCBv  and 
SCHMT7CKBR,  JJ. 

Artbnr  P.  Qorman,  Jr.,  and  Alonxo  Mllea, 
for  appellants.  Louis  J.  Burger  and  John 
Hinkley,  for  an>e]Iee. 

McSETBRRY,  O.  J.    The  bUl  of  complaint 
which  Inatigurated  this  proceeding  was  filed 
on  August  11,  1902,  in  the  circuit  court  of 
Baltimore  city  by  P.   Sidney   Rlcards  and 
Virginia,  his  wife,  against  the  Safe  Deposit 
&  Trust  Company  of  Baltimore.    It  states  In 
substance  that  in  1871  the  grandfather  of 
Rlcards  died,  leaving  a  will  by  the  terms  of 
which  a  trust  was  created.     By  the  provi- 
sions of  this  trust  one  half  of  the  Income 
arising  from  the  trust  property  was  directed 
to  be  paid  to  the  widow  of  the  testator  dur^ 
hig  her  life,  and  the  other  half  to  the  tes- 
tator's daughter,  Frances  Ylrginia,  during 
her  natural  life.    It  was  further  provided 
that  on  the  death  of  the  daughter,  leaving 
the  widow  surviving  her,  the  share  of  the 
Income  bequeathed  to  the  daughter  during 
her  life  should  be  payable  to  her  children 
living  at  the  time  of  her  death,  until  they  at- 
tained the  age  of  21  years.    The  will  further 
declared  that  after  the  death  of  the  widow 
.  and  daughter,  and  upon  the  children  of  the 
daughter  reaching  the  age  of  21  years,  the 
trust  should  cease,  and  the  property  covered 
by  it  should  belong  absolutely  to  the  chll- 
drea     In  February,  1902,  the  daughter  of 
the  testator  died,  leaving  the  plalntifF,  P. 
Sidney  Ricards,  and  George  P.  Bicards  her 
only  surviving  children;    they  both   being 
above  the  age  of  21.    The  proportion  of  the 
nother'a  share  of  the  trust  estate  to  which 
the  plaintiff  was  entitled  is  about  $20,000. 
The  widow  of  the  testator  is  still  living,  but 
upon  her  death  the  plaintiff's  half  of  her 
share  of  the  trust  estate  will  be  something 
in  the  neighborhood  of  $22,000  more.     In 
August,  1890,  before  either  share  of  the  trust 
estate  bad  come  into  the  possession  of  Bic- 
ards, he  executed  a  deed  of  trust  which  he 
and  Us  wife  now  seek,  by  these  proceedings, 
to  have  annulled  and  vacated.    By  that  deed 
the  plaintiff  granted,  assigned,  and  conveyed 
to  Charles  Lake  all  the  right,  title.  Interest, 
and  estate  which  the  settlor  then  had  or 
might  thereafter  be  entitled  to  under  the 
provisions  of  his  grandfather's  will.     This 
WA.— 26* 


grant  was  upon  the  fcrilowing  trust,  namely: 
"He  shall  collect  the  income  and  profits  of 
the  said  trust  property,  and  shall,  first  of  all, 
during  the  natural  life  of  the  said  P.  Sidney 
Ricards,  apply  and  appropriate  such  profit 
and  Income  to  the  proper  support  and  main- 
tenance of  the  said  P.  Sidney  Ricards  and 
his  wife,  Virginia  S.  Rlcards,  and  for  the 
proper  support  and  maintenance,  as  well  as 
education,  of  any  children  that  may  be  bom 
of  their  marriage,  without  any  claim  and 
to  the  exclusion  of  all  rights  that  may  be 
set  up  by  any  creditors  of  the  said  P.  Sid- 
ney Rteards;  and  the  said  trustee  shall  re- 
turn to  the  said  grantor  a  full  account  of  Iiis 
disbursements  at  least  once  a  year,  and, 
after  the  payment  of  all  charges  Incurred  by 
the  said  trustee  in  the  premises,  any  sur- 
plus income  shall  be  paid  over  into  the  Irnnds 
of  tlie  said  P.  Sidney  Ricards,  or  to  his  or- 
der, and  not  otherwise.  If  the  said  P.  Sid- 
ney Ricards  should  die,  leaving  his  said  wife 
surviving  him,  without  children  bom  of  their 
marriage,  the  said  trustee  shall  become  dis- 
charged, and  the  said  trustee  shall  convey, 
assign,  and  transfer  all  the  property  covered 
by  this  deed  absolutely  unto  the  said  Vir- 
ginia S.  Ricards;  but  if  the  said  P.  Sidney 
Bicards  shall  die,  leaving  his  said  wife  and 
a  child  or  children,  bom  of  their  marriage, 
surviving  him,  the  said  trustee  shall  at  once 
distribute  the  said  property  between  and  to 
this  said  wife  and  child  or  children  Just  as 
the  law  would  dispose  of  It,  if  it  were  owned 
by  him  free  of  any  trast  and  he  had  died  in- 
testate. If  he  should  survive  his  said  wife, 
and  should  die,  leaving  children  of  their 
marriage,  then  the  said  trust  shall  be  dis- 
charged, and  the  said  children  shall  become 
absolutely  entitled  to  the  said  property  cov- 
ered by  this  deed."  This  deed  was  placed 
on  record  In  the  ofilce  of  the  clerk  of  the 
superior  court  of  Baltimore  city  shortly  aft- 
er its  date.  Mr.  Lake  having  neglected  or 
declined  to  act  as  trustee,  the  plaintiff  and 
his  wife,  on  the  11th  of  April,  1902,  filed  a 
bill  In  the  circuit  court  of  Baltimore  city 
wherein  the  trusts  hereinbefore  mentioned 
were  set  forth,  and  a  certified  copy  of  the 
deed  of  trust  was  exhibited.  It  was  alleged 
In  the  bill  that  Mr.  Lake  bad  declined  to 
act  as  trastee,  and  that  It  would  be  neces- 
sary for  a  new  trustee  to  be  appointed  "to 
perform  and  carry  out  the  said  trusts  in  said 
deed  mentioned";  and  the  plaintiffs  nominat- 
ed the  Safe  Deposit  &  Trust  Company  of  Bal- 
tim<»:e  as  such  trustee.  On  the  same  day 
the  court  passed  a  decree,  by  consent  of 
the  parties,  appointing  the  trust  company 
substituted  trustee,  and  directed  the  new 
trustee  to  administer  the  trusts  created  by 
the  deed  under  the  direction  of  the  circuit 
court  The  bill  of  complaint  upon  which 
this  last-named  decree  was  founded  was 
signed  by  both  Ricards  and  his  wife.  In 
March,  1902,  Ricards  gave  to  Lake,  trustee, 
and  to  his  successor,  an  order  directing  the 
whole  of  the  income  arising  from  the  trust 
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estate  to  be  paid  to  Us  (Bicards')  wife  for 
their  joint  support  and  maintenance.  After 
tlie  events  thus  far  narrated  had  transpired, 
the  bill  of  complaint  now  before  us  was  filed, 
as  we  have  said,  in  August,  1902. 

The  grounds  upon  which  It  is  sought  to  set 
aside  tbe  deed  of  trust  are:  First,  that  the 
settlor  misunderstood  tbe  scope  and  pur- 
port of  tbe  conveyance  In  this:  that  he 
believed  it  was  intended  to,  and  did  in  fact, 
transfer  bis  Interest  in  the  trust  estate  to 
bis  wife  absolutely;  secondly,  that  InaS' 
much  as  the  possibility  of  bis  wife  having 
issue  was  extinct,  and  inasmuch,  therefore, 
as  there  could  be  no  persons  entitled  in  re- 
mainder under  the  terms  of  tbe  deed  of 
trust,  the  trusts  ought  to  be  terminated  upon 
tbe  Joint  request  of  tbe  settlor  and  tbe  only 
possible  beneficiary— the  wife— she  having  re- 
ceived from  her  husband,  shortly  before  tbe 
bill  was  filed,  an  absolute  assignment  of  all 
bis  interest  in  the  trust  property.  It  must 
be  noted  at  tbe  outset  that  the  case  is  en- 
tirely free  from  any  charge  of  fraud,  mis- 
representation, or  deceit 

With  regard  to  the  averment  of  mistake, 
we  deem  it  necessary  only  to  say  that  the 
evidence  contained  in  tbe  record  fails  in  our 
judgment  to  establish  it  It  would  serve  no 
useful  purpose  to  go  into  an  analysis  of  the 
evidence,  t>ecauBe,  even  were  there  room  to 
question  the  accuracy  of  the  conclusion  just 
announced,  there  are  two  distinct  acts  of 
ratification  of  the  deed  which  would  pre- 
clude the  plaintiffs  from  now  Impeaching  it, 
although  tbe  settlor  might  not  have  compre- 
hended its  full  significance  and  effect  when 
be  executed  it.  Those  two  acts  of  ratifica- 
tion are:  First,  tbe  order  directing  the  trus- 
tee to  pay  tbe  whole  Income  to  the  settlor's 
wife;  secondly,  the  bill  of  complaint  filed 
by  tbe  plaintiffs  to  procure  tbe  appointment 
of  a  new  trustee.  Both  of  these  acts  of 
necessity  imply  that  tbe  settlor  and  tbe  life 
beneficiary  were  fully  aware  of  the  contents 
of  tbe  deed.  Not  tbe  faintest  protest  was 
entered  against  its  terms,  but,  on  the  con- 
trary, the  request  made  of  the  circuit  court 
to  designate  a  new  trustee  to  carry  out  the 
trusts  declared  in  tbe  deed  of  itself  involved 
a  recognition  and  an  afiirmauce  of  those 
trusts,  and  was  tantamount  to  an  assertion 
that  the  deed  correctly  represented  tbe  Inten- 
tion and  tbe  object  of  Rlcards.  In  the  face 
of  these  emphatic  acts  of  ratification,  it  would 
be  useless  to  further  consider  or  discuss  the 
averment  of  mlstalce.  We  may  add,  how- 
ever, tbat  inasmuch  as  the  deed  of  trust  was 
executed  as  long  ago  as  August  4,  1890,  and 
no  attempt  was  made  to  impeach  it  until 
August  11,  1902,  sucb  a  long  delay  and  ac- 
quiescence, under  the  circumstances  hereto- 
fore stated,  are  a  complete  bar  to  relief  on 
the  ground  of  mistake.  Hewitt's  Appeal,  55 
Md.  517;  Beard  v.  Hubble,  9  Olll,  431. 

We  now  come  to  a  much  more  serious  and 
delicate  question.  Is  it  competent  to  the 
plaintiffs  to  prove  by  medical  testimony  tbat 


Mrs.  Rlcards  is  incapable  of  bearing  chil- 
dren? It  may  be  conceded  that,  where  all 
tbe  parties  in  Interest  are  in  being  and  alt 
are  sui  juris,  tbey  may  agree  to  terminate 
tbe  trust,  and,  if  no  reason  appears  for  de- 
nying their  request,  a  court  of  equity  will 
terminate  the  trust.  Beach  on  Trusts,  |  761. 
Lying  behind  this  legal  proposition  is  tbe  In- 
quiry above  propounded,  because,  unless 
there  is  no  possibility  of  Mrs.  Rlcards  hav- 
ing issue,  and  unless  this  physical  condition 
can  be  lawfully  proved  in  tbe  way  and  by 
the  means  by  which  It  bas  been  attempted 
to  be  established  In  this  case,  all  persons  who 
might  bave  an  Interest  tn  tbe  trust  funds, 
and  who,  if  in  being,  would  have  such  Inter- 
est, are  not  in  being,  and  tbe  rights  which 
tbey  would  bave,  on  coming  into  being,  can- 
not be  affected  or  Interfered  with.  Conse- 
quently tills  branch  of  the  controversy  turns 
and  depends  upon  the  answer  that  may  be 
given  to  tbe  inquiry  as  to  whether  tbe  med- 
ical proof  set  out  in  tbe  record,  and  objected 
to  by  the  trustee,  is  competent  and  admissi- 
ble. We  refrain  for  obvious  reasons  from  set- 
ting forth  tbe  details  of  this  testimony.  Mrs. 
Rlcards  is  53  years  of  age.  Her  husband  is 
several  years  younger.  There  are  some  ear- 
ly English  cases  which  upheld  or  sanctioned 
a  presumption  that  a  woman  of  Mrs.  Rl- 
cards' age  was  incapable  of  bearing  chil- 
>  dren.  Tbe  more  modem  English  cases  have 
not  adopted  or  relied  on  this  presumption. 
In  re  Dawson,  L.  R.  39  Chan.  Div.  155;  In  re 
Sayer's  Trusts,  L.  R.  6  Eq.  319.  In  Laweon 
on  Presumptive  Evidence,  p.  302,  It  is  said: 
"In  a  number  of  cases  the  EJnglisb  courts 
have  acted  on  the  presumption  that  a  wo- 
man beyond  a  certain  age  is  incapable  of 
child-bearing.  No  case  can  be  found  in  tbe 
American  courts  in  which  such  a  presump- 
tion has  been  given  effect  to."  At  best,  such 
a  presumption  is  speculative.  It  is,  as  the 
very  term  "presumption"  implies,  a  mero 
inference,  and  not  a  certainty;  and  it  would 
be  exceedingly  unsafe  to  permit  property 
rights  to  depend  upon  so  precarious  a  basis. 
But  tbe  proposition  here  goes  further.  It 
does  not  contemplate  reliance  on  a  simple 
presumption.  Physical  conditions  have  been 
testified  to  by  medical  witnesses  who  have 
expressed  tbe  opinion  that  there  was  no  pos- 
sibility of  the  life  tenant  being  the  mother 
of  children.  Can  such  evidence  be  received 
in  a  court  of  justice  to  affect  the  devolution 
of  property,  or  to  divert  the  course  marked 
out  for  it  to  follow?  The  admission  of  sucb 
evidence  In  a  case  like  this,  where  the  avow- 
ed purpose  of  the  proceeding  is  to  cut  out  or 
strike  down  an  estate  in  remainder,  would 
or  might  be  productive  of  most  disastrous 
results.  If,  because  of  physical  degeneracy, 
atrophy,  or  decay,  a  medical  man  may,  in  a 
controversy  involving  title  to  an  estate,  tes- 
tify that  a  woman  is  incapable  of  bearing 
children,  so  that  a  trust  deliberately  created 
for  her  benefit  during  her  Ufe  only  may  he 
brought  to  an  end,  with  a  view  of  vesting 
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an  absolute  interest  In  her,  or  eo  that  the 
TestiDg  of  a  remainder  may  be  accelerated, 
no  one  can  foretell  to  what  lengths  such 'a 
precedent  would  lead.  A  surgical  operation 
extirpating  the  uterus,  for  instance,  would 
make  it  absolutely  certain  that  no  issue  could 
be  borne.  If  proof  like  that  now  under 
consideration  were  admitted,  upon  what  prin- 
ciple could  evidence  showing  that  an  opera- 
tion of  the  kind  indicated  had  been  perform- 
ed be  excluded?  And,  if  not  excluded^^  what 
would  prevent  Interested  parties  from  re- 
sorting to  such  or  similar  operations,  if  by 
a  resort  to  them  a  mere  equitable  life  estate 
could  be  converted  into  an  absolute  interest? 
It  is  wholly  immaterial  whether  the  inabil- 
ity to  bear  children  arises  from  natural  or 
from  artificial  causes.  It  is  not  the  cause, 
but  the  fact,  that  alone  controls  the  ques- 
tion, and  the  single  fact  to  which  the  law 
looks  is  death. 

Upon  a  case  of  first  impressions,  as  this 
case  is,  we  are  bound  to  examine  and  weigh 
the  results  that  may  lie  beyond  the  narrow 
horizon  of  an  Isolated  controversy,  and  to 
consider  the  moral  aspects  of  the  situation.  In 
reaching  a  conclusion  which,  when  reached, 
may  be  fraught  with  such  dangerous  and 
demoralizing  consequences.  It  is  obviously 
not  the  province  of  courts  of  Justice,  and  es- 
pecially courts  of  equity,  to  encourage  lu 
any  way  a  resort  to  a  method  like  this  for 
defeating  a  settlement  or  terminating  a  trust. 
If  the  evidence  set  out  in  the  record  should 
be  received,  no  line  could  be  drawn  restrict- 
ing or  marking  Its  limits,  and  no  satisfactory 
reason  could  be  given  for  the  exclusion  of 
the  other  species  to  which  we  have  alluded; 
and,  If  the  latter  sort  of  evidence  be  admit- 
ted, a  court  of  conscience  would  be  made  the 
instrument  for  the  promotion  or  encourage- 
ment of  acts  most  manifestly  subversive  of 
good  morals.  Bven  had  the  question  as  to 
the  admissibility  of  this  kind  of  testimony 
been  decided  in  other  jurisdictions  adversely 
to  the  view  we  take,  we  should  feel  con- 
strained, upon  grounds  of  a  sound  public 
policy,  to  exclude  the  testimony  in  a  con- 
tention  like  this. 

In  re  Dawson,  supra.  Justice  Obitty,  In 
dealing  with  a  trust  alleged  to  be  void  for 
remoteness,  said:  "Thereupon  this  argu- 
ment Is  raised:  that  tbe  pardes  are  at  liber- 
ty, when  tbe  will  Is  brought  before  the  court, 
to  give  other  evidence  of  the  state  of  things 
existing  at  the  testator's  death,  for  the  pur- 
pose of  showing  that  some  person  mentioned 
in  the  will  whose  issue  are  to  take  can  have 
no  issue  bom  aftet  the  testator's  death. 
Death,  of  course,  in  the  testator's  lifetime, 
proves  the  fact  of  tbe  impossibility  of  hav- 
ing any  Issue  bom  after  his  death,  and  it  is 
said  the  law  cannot  be  so  one-sided  as  to 
confine  itself  In  point  of  principle  to  the 
mere  case  of  death.  It  cannot  be  suggested, 
it  Is  argued,  that  there  is  any  difference  be- 
tween s.'iowing  the  impossibility  of  issue  by 
death  and  in  any  other  way,  and  that  con- 


sequently evidence  is  admissible  to  prove 
that  a  person  named  in  the  will  whose  Issue 
are  to  take,  and  with  regard  to  whose  issue 
tbe  question  of  perpetuities  arises,  can  have 
no  issue  born  after  the  testator's  death,  and 
consequently  that  in  this  case  I  ought  to  ad- 
mit evidence  to  show  that  the  lady  had  at- 
tained that  age  at  which  it  was  Impossible 
she  could  have  Issue.  If  I  thought  this 
point  could  be  taken,  and  that  evidence  was 
admissible,  I  should  require  it  to  be  proved 
as  a  fact,  as  any  other  fact  must  be  proved 
to  the  satisfaction  of  the  court;  that  is  to 
say,  I  should  not  assume,  by  reading  text- 
books on  the  subject,  that  I  had  mastered 
the  whole  subject,  and  that  I  was  in  a  po- 
sition myself  to  determine  such  a  question  as 
this  without  the  testimony  of  experts.  This 
question,  then,  is  whether  such  evidence  is 
admissible.  Tbe  qnestlon  came  before  Lord 
Kenyon  rather  more  than  100  years  ago,  and 
he  decided  this  exact  point  in  the  case  of 
Jee  V.  Audley,  1  Oox,  324.  It  is  said  that  it 
Is  not  a  decision,  but  a  mere  dictum.  I 
think  it  can  be  shown  by  a  slight  examina- 
tion of  th6  case  to  be  a  decision,  and  tbe 
ground  of  his  holding  that  the  will  violated 
the  rule  against  perpetuities.  In  that  case 
there  was  a  gift  to  the  children  of  John  and 
Elizabeth  Jee,  which  was  limited  to  take 
effect  upon  an  event  which  was  too  remote 
according  to  tbe  law  as  it  then  stood.  The  ■ 
words  used  lir  the  testator's  will,  which  in- 
troduced this  condition,  were  words  which 
Imported  a  general  failure  of  issue.  The  gift, 
then,  was  to  persons  who  could  then  have 
been  ascertained,  who  must  have  come  into 
being  within  lives  in  being— that  la  to  say, 
within  the  lives  of  John  and  Elizabeth  Jee— 
because  the  limitation  was  to  their  children. 
But  it  was  not  a  limitation  to  their  children 
at  birth.  It  was  a  limitation  postponed  as 
to  vesting,  when  the  case  is  examined,  to 
tbe  same  point  of  time  as  that  which  was  de- 
noted by  the  indefinite  failure  of  issue  of  the 
preceding  taker.  Consequently  It  ran  thus: 
On  the  happening  of  an  event  which  was  too 
remote,  I  give  to  the  unborn  children  of  my 
kinsman,  John,  and  his  wife,  Elizabeth,  who 
were  then  living;  not  to  those  children  at 
21,  not  to  those  children  at  birth,  but  to 
those  children.  It  might  bave  been,  some 
50  years  after  the  death  of  the  testator. 
The  point  of  the  case  tnmed  on  the  words 
then  living,'  and  the  Master  of  the  Rolls 
said  that,  if  it  had  been  to  the  daughters 
of  John  and  Elizabeth  living  at  the  time  of 
his  will,  or  tbe  time  of  his  own  death,  the 
gift  would  have  been  very  good;  but  he  de- 
cided tbe  case  on  the  ground  that  it  was 
possible,  in  point  of  law,  that  John  and 
Elizabeth  should  have  children  bom  after 
the  testator's  death.  The  argument  was 
that  there  was  no  real  possibility— I  am  using 
the  words  from  the  report  Itself— no  real 
possibility  of  their  having  any  children  bom 
after  the  testator's  death,  because  they  were 
both  70  years  of  age;  and,  U  the  Master  of 
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the  Rolls  had  accepted  the  proposition  that 
there  was  no  possibility  of  Issue,  then  he 
must  have  decided  that  the  gift  was  good. 
But  this  Is  what  he  says:  After  speaking  of 
the  law  against  perpetuities  being  one  of  the 
landmarks,  be  goes  on:  'It  Is  grown  rev- 
erend by  age,  and  Is  not  now  to  be  broken 
In  upon.  I  am  desired  to  do  In  this  case 
something  which  I  do  not  feel  myself  at  lib- 
erty to  do,  namely,  to  suppose  It  Impossible 
for  persona  in  so  advanced  an  age  as  John 
and  Elizabeth  Jee  to  have  children;  but,  it 
this  can  be  done  in  one  case,  it  can  be  done 
in  another,  and  it  is  a  very  dangerous  ex- 
periment, and  Introductlve  of  the  greatest 
inconvenience  to  give  a  latitude  to  such  sort 
of  conjecture.'  It  la  clear  that  Lord  Ken- 
yon  was  considering  the  case  generally,  and 
it  is  clear  that  if  he  had  admitted  the  evi- 
dence in  this  case,  or  admitted  any  argu- 
ment with  regard  to  the  impossibilllT'  of  is- 
sue, ,it  would  have  followed  that  he  must, 
and  that  the  court  must.  In  every  other  case 
make  an  Inquiry  Into  the  possibility  of  Issue 
Other  than  that  which  arises  from  death. 
Ab  I  pointed  out  in  the  argument,  if  medical 
testimony  was  admitted  In  this  case  for  the 
purpose  of  showing  that  the  lady  was  past 
child-bearing,  it  would  equally  be  admitted 
as  a  matter  of  law  in  the  case  of  a  woman 
of  younger  age;  and  it  may  be  medical  tes- 
timony could  show  that  she  was  Incapable 
of  bearing  a  child,  and  evidence  of  that  class 
might,  therefore,  consistently  with  the  sup- 
posed principle,  be  adduced  in  the  case  of  a 
woman  of  30,  or  even  younger,  and  if  the 
principle  is  pursued  in  this  way,  there  could 
be  no  ground  for  rejecting  evidence  in  the 
case  of  a  man.  It  Is  unnecessary  to  pursue 
'that.  Of  course,  the  probability  Is  not  great; 
but  there  are  cases,  I  take  it  In  which  It 
could  be  proved  that  it  was  impossible  for 
a  man  to  have  children.  The  Master  of  the 
Rolls  appears  to  me  to  have  deliberately  re- 
jected this  argument  on  grounds  which  ap- 
peared to  him  to  be  sufficient,  and  he  speaks 
of  the  danger  of  the  experiment,  and  the 
great  inconvenience  and  the  latitude  which 
would  be  Introduced  into  the  law.  That  is  a 
decision  pronounced,  as  I  have  said,  more 
than  a  century  ago,  and  it  is  cited  in  the 
text-books  without  any  adverse  comment 
It  has  also  been  mentioned  by  several  emi- 
nent judges  since,  and  with  approval.  It 
may  be  that  sometimes  rhetorical  phrases 
are  applied  even  by  eminent  judges  to  propo- 
sitions of  law.  In  Lord  Dungannon  v.  Smith, 
12  CI.  &  F.  631,  Lord  Brougham  in  eloquent 
language  described  it  as  'one  of  the  comer- 
stones  of  the  law,'  and  I  understand  the 
Lord  Chancellor  In  the  same  case  to  have 
considered  the  decision  in  Jee  v.  Audley,  1 
Cox,  324,  to  be  one  of  the  landmarks." 

The  testimony  of  the  medical  witnesses  be- 
ing excluded,  there  is  nothing  in  the  record 
to  show  that  there  may  not  be  children  bom 
who  would  be  entiUed  under  the  deed  of 
trust  to  the  estate  in  remainder.    It  there- 


fore follows  that  Mrs.  Rlcards  Is  not  entltlea 
under  the  assignment  from  her  husband  to 
the  entire  estate,  if  the  deed  of  trust  la  not 
void  on  the  first  ground  we  have  discussed. 
Having  reached  the  conclusion  that  the  deed 
is  not  void  on  that  ground,  none  of  the  otb- 
er  questions  so  very  ably  argued  by  the 
learned  counsel  for  the  appellants  need  be  al- 
luded to.  The  court  below  dismissed  tbe 
bill  of  complaint,  and  thereby  upheld  tbe 
validity  of  the  deed  of  trust.  We  fully  con- 
cur in  that  result,  and  accordingly  affirm  the 
decree  in  all  particulars. 

Decree  affirmed,  with  costs;   tbe  costs  to 
be  paid  out  of  the  trust  estate. 


Cn  Hd.  6«7) 

KNIGHT  V.  MAYOR,  ETC.,  OF  BALTI- 

MUKE. 

(Court  of  Appeals  of  Maryland.    July  1,  1903.) 

CrriBS— DEPBOTIVB     STREET— PERSONAL     IN- 
JURIES—CONTRIBUTORY  NEGLIGENCB— 
DIRECTION    OP  VERDICT. 

1.  Where  in  an  action  for  perscmal  Injnriea 
the  facts  are  undiq>uted,  or  but  one  reasonable 
inference  can  be  drawn  from  them,  the  question 
of  negligence  is  for  the  court. 

2.  Where  plaintiff  was  injured  by  driving  his 
wagon  into  a  bole  in  a  street  which  he  had 
paased  over  but  two  days  before  the  accident, 
and  testi^ed  that  he  had  then  noticed  the  de- 
fective condition  of  the  street,  though  he  had 
not  observed  that  particular  defect,  and  that 
the  hole  could  have  been  seen  at  a  distance  of  a 
block  or  so,  but  that  he  did  not  see  it  because 
he  was  not  looking,  but  talking  with  a  compan- 
ion, he  was  guilty  of  contributory  negligence. 

Appeal  from  Superior  Court  of  Baltimore 
City;   Charles  E.  Phelps,  Judge. 

Action  by  William  T.  Knight  against  the 
mayor  and  city  council  of  Baltimore.  From 
a  judgment  for  defendaut,  plaintiff  appeals. 
Affirmed. 

Argued  before  McSHERRY,  a  J.,  and 
FOWLER,  BOYD,  PAGE,  PEARCB,  and 
SCHMUCKER,  JJ. 

Carroll  T.  Bond,  for  appellant.  Albert  C. 
Ritchie,  for  appellee. 

PEARCE,  J.  This  snit  was  btougbt  by 
William  T.  Knight  in  the  superior  court  of 
Baltimore  city  against  the  mayor  and  city 
council  of  Baltimore  to  recover  for  personal 
injuries  sustained  by  him  while  driving  a 
wagon  or  truck,  heavily  loaded,  upon  East- 
em  avenue,  in  said  city,  where  it  crosses 
President  street.  Tbe  declaration  alleges 
that  the  highway  or  street  at  the  point  of 
the  accident  had  been  for  a  long  time  bad- 
ly oat  of  repair,  and  in  an  nnsafe  and  dan- 
gerauB  condition,  and'  that  while  driving 
thereon,  and  using  due  care,  the  wheels  of 
his  wagon  were  caught  In  a  hole  in  tbe 
street,  and  he  was  thrown  from  Ills  seat 
Into  tile  street,  receiving  a  bad  fracture  of 
bis  tight  arm,  and  permanentiy  disabling 
blm.  At  tbe  dose  of  the  plaintiff's  case, 
tbe  defendant  declined  to  offer  any  testi- 

1 1.  Bee  Nesligeace,  ToL  S7,  Cent  Olf.  H  190,  »L 
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mony,  and  ottweA  the  following  piay«r: 
"Xbe  defendant  prays  tbe  court  to  instruct 
the  jury  tliat  it  appears  from  tbe  undisput- 
ed evidence  In  tills  case  ttiat  the  plaintiff, 
-while  driving  his  -wagon  on,  Eastern  avenue, 
at  its  Intersection  -trltb  President  street,  at 
the  time  and  place  the  injuries  complained 
of  are  alleged  to  have  been  sustained,  did 
not  exercise  reasonable  care  to  avoid  the 
accident,  but  by  his  o-frn  negligeiuse  contrib- 
uted directly  to  the  injuries  -whereof  he  com- 
plains, and  that  the  verdict  of  the  Jury  must 
therefore  be  for  the  defendant."  The  plain- 
tiff off»ed  three  prayers.  The  first  asked 
the  conrt  to  instruct  the  Jury  that  it  was 
the  duty  of  the  defendant  to  keep  Its  streets 
in  such  good  repair  as  to  afford  free,  safe, 
and  easy  passage  over  the  same,  and  that 
if  this  duty  was  neglected,  and  the  plain- 
tiff was  injured  in  consequence  thereof 
-while  nsing  due  care,  he  -^as  entitled  to  re- 
cover. Tbe  second  was  the  usual  prayer  as 
to  damages,  and  tbe  third  asked  the  court 
to  instruct  tbe  Jury  that  Eastern  avenue 
and  President  street,  at  the  place  wh»e 
the  accident  occurred,  are  public  streets 
of  Baltimore  city.  This  prayer  was  con- 
ceded, and  the  court  granted  the  defendant's 
I»ayer,  and  rejected  the  plaintiff's  first  and 
second  prayers.  There  caii  be  no  question 
that  tiieae  last  would  have  been  correctly 
granted  If  the  case  bad  been  one  to  be  sub- 
mitted to  the  Jury,  but  they  could  not,  of 
coarse,  be  granted.  If  the  case  was  properly 
withdrawn  from  the  Jury.  The  only  ques- 
tion, therefore,  requiring  our  consideration, 
1*  the  ruling  upon  the  defendant's  prayer, 
and  this  requires  us  to  examine  all  the  evi- 
dence. 

The  plaintiff  was  the  principal  witness, 
-was  examined  at  much  length,  and  testified 
with  great  frankness.  His  evidence  in  chief 
was  that  he  was  37  yeai:s  old,  a  driver  by 
occupation,  and  in  the  employment  of  the 
Thomson  Chemical  Company.  "That  at  tbe 
time  of  the  accident  he  had  upon  his  wagon 
eight  barrels  of  soda,  and  that  while  driv- 
ing east  on  Eastern  avenue,  after  passing 
the  railroad  track  on  President  street,  which 
crosses  Eastern  avenue,  one  of  the  wheels 
dropped  down  Into  a  hole,  and  threw  him 
off  from  the  seat  of  the  wagon,  which  was 
quite  high  from  the  ground,  into  the  street 
That  some  one  picked  him  up  and  set  him 
on  the  sidewalk,  washed  and  tied  his  head 
ap,  and  tbat  his  injuries  consisted  of  a  cut 
on  the  head  and  a  broken  right  arm.  That 
be  was  driving  at  a  slow  dogtrot,  and  he 
could  not  drive  too  fast,  because  the  street 
-was  In  a  very  bad  condition,  and  he  had  a 
big  load  on.  That  the  hole  was  in  the  mid- 
dle of  the  street,  right  alongside  of  the  car 
track.  Tbat  tbe  wagon  stopped  still  to  pitch 
him  off,  and  did  pitch  him  off  in  the  street, 
and,  as  soon  as  the  wagon  stopped,  the 
honee  went  In  the  collar  again  and  kept 
on.  It  stopped  about  a  second,  and  the  Jar 
kind  of  Jerked  It  back,  and  they  kept  on 


again.  That  he  fell  towards  the  homes' 
heads,  and  struck  the  street  pretty  haiiid  on 
his  head  and  arm."  Wben.aaked  whether 
he  was  familiar  with  the  condition  of  this 
street,  he  replied  tbat  be  went  do-wn  It 
about  two  or  three  times  a  week;  that  be 
was  never  In  that  hole  before,  and  never 
noticed  that  particular  hole  before,  and  that 
at  the  time  of  the  accident  an  Ice  -wagon  and 
a  barrel  wagon, were  approaching  him  and 
met  him,  one  on  either  side,  about  two  feet 
distant;  that  the  ice  wagon  had  Just  passed 
him,  and  the  barrel  wagon  was  alongside 
of  him.  On  cross-examination  he  said  he 
drove  over  the  very  place  of  the  accident 
two  days  before,  but  did  not  notice  this' 
hole,  and  did  not  know  whether  It  was  then 
there,  though  It  looked  like  an  old  hole,  and 
as  If  It  had  been  there  three  of  four  months; 
that  It  was  two  or  three  Inches  from  the 
track,  six  inches  long,  twelvie  Inches  -wide, 
and  six  or  seven  Inches  deep;  that  bis  wag- 
on was  a  big  two-horse  truck,  but  he  could 
have  stopped  It  In  a  second,  or  could  have 
turned  it  aside  quickly;  tJiat  there  was 
nothing  ahead  to  obstruct  his  vision,  and  he 
bad  a  perfectly  clear  view  of  the  street; 
tbat  tbe  bole  could  be  seen  at  a  distance  of 
a  square  or  half  a  square,  but  that  he  did 
not  see  it  until  he  struck  It,  and  that  he 
did  not  see  it  because  he  was  not  looking 
for  It;  tbat  he  bad  been  talking  with  a  com- 
panion on  the  wagon  seat  until  be  fell  off, 
and  that  the  hole  was  visible  to  any .  one 
going  in  the  direction  he  was  going,  but 
tbat  be  was  looking  out  tor  bis  team,  and 
was  not  looking  out  for  the  hole.  Three 
other  persons  who  witnessed  the  accident 
and  were  familiar  with  the  locality,  testi- 
fied that  tbe  bole  had  been  there  from  three 
to  five  months,  that  It  could  be  easily  seen 
at  a  distance  of  half  a  block,  and  variously 
fixed  the  size  of  the  bole  at  from  one  to 
two  feet  in  width,  from  two  to  five  feet  in 
length,  and  from  six  to  ten  Inches  In  depth. 
This  evidence  is  abundant  to  establish  gross 
negligence  on  tbe  part  of  tbe  defendant  in 
the  discharge  of  its  duty  to  keep  its  public 
streets  In  such  good  repair  as  to  afford  safe 
passage  over  the  same;  but  the  testimony 
of  the  plaintiff  Is  that  of  a  man  who  values 
truth  and  candor  more  than  a  verdict  In  his 
favor,  and  we  are  constrained  to  bold  that 
It  convincingly  -  shows  such  contributory 
negligence'  on  bis  part  as  must  defeat  his 
recovery. 

It  Is  true  that  one  using  a  highway  has  a 
right  to  assume  that  it  Is  safe  for  ordinary 
travel,  and  to  conduct  himself  accordingly, 
and  therefore  that  be  Is  not  required  to  look 
far  ahead  for  defects  which  should  not  exist. 
15th  Amer.  &  Eng.  Enc.  of  Law  (2d  Ed.) 
pp.  416,  417.  But  this  does  not  authorize 
him  to  close  bis  eyes  to  open  and  obvious 
dangers  In  the  highway,  or  to  pay  no  atten- 
tion whatever  to  the  condition  of  the  high- 
way. In  which  defects  may,  though  they 
should  not  exist.    Still  less  does  It  warrant 
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him,  when  be  has  previous  actual  knowledge 
of  the  general  bad  condition  of  the  highway, 
In  falling  to  keep  a  watch,  not  only  for 
such  defects  as  he  may  know  and  remem- 
ber, but  for  others  which  exist  and  may  not 
be  fixed  In  his  memory.  The  test  for  such 
an  instruction  as  we  are  now  considering 
Is  thus  briefly  stated  In  7th  Amer.  &  Eng. 
EInc.  of  Law,  p.  456:  "When  the  facts  are 
undisputed,  and  but  one  Inference  regard- 
ing the  care  of  the  plaintiff  can  be.  drawn 
from  them,  the  question  is  one  of  law  for  the 
court  But  when  the  facts  are  disputed,  or 
more  than  one  inference  can  be  fairly  drawn 
from  them  as  to  the  care,  or  want  of  care, 
of  the  plaintiff,  the  question  of  contributory 
negligence  Is  for  the  jury."  Or,  as  more 
fully  stated  by  the  Supreme  Court  of  the 
United  States,  In  Scbofleld  t.  Chicago,  MU- 
waukee  &  St.  P.  B.  R.,  114  U.  S.  615,  5 
Sup.  Ct  1125,  29  L,  Ed.  224:  "When  the 
evidence  given  at  the  trial,  with  all  the  In- 
ferences which  the  jury  could  justifiably 
draw  from  it,  is  insufficient  to  support  a  ver- 
dict for  the  plaintiff,  so  that  such  a  verdict. 
If  returned,  must  be  set  aside,  the  court  is 
not  bound  to  submit  the  case  to  the  jury, 
but  may  direct  a  verdict  for  the  defendant." 
Or,  as  expressed  by  this  court  In  State,  use 
of  Harvey,  v.  B.  &  O.  B.  R.,  69  Md.  344,  14 
Atl.  685,  688:  "Where  the  facts  are  undis- 
puted, or  where  but  one  reasonable  Inference 
can  be  drawn  from  them,  the  question  Is  one 
of  law  for  the  court;  but  where  the  facts 
are  left  by  the  evidence  In  dispute,  or  where 
fair  minds  might  draw  different  conclusions 
■from  them,  the  case  should  go  to  the  jury." 
The  appellee  In  his  brief  seems  to  have 
cited  all  the  Maryland  cases  bearing  upon 
the  question,  and  we  have  examined  them, 
but  in  none  can  we  find  that  it  appeared, 
either  from  the  plaintiff's  own  admissions 
or  otherwise,  that  in  the  exercise  of  due 
care  he  could  have  seen  the  defect  in  time 
to  avoid  injury.  In  Pendleton's  Case,  15  Md. 
12,  where  the  injury  was  caused  by  the  horse 
falling  in  a  trench  filled  with  earth  and  cov- 
ered with  paving  stones,  the  court  said: 
"There  was  no  evidence  going  to  show,  or 
from  which  the  jury  could  infer,  any  want 
of  caution  or  care  on  the  part  of  the  driver 
at  the  time  of  the  accident;  but,  on  the  con- 
trary, the  evidence  went  to  prove  that  the 
appearance  of  the  place  where  the  trench 
had  been  was  such  as  to  conceal  the  danger 
of  any  attempt  to  cross  It"  In  Elliott  on 
Roads  and  Streets,  p.  470,  note  1,  speaking 
of  the  presumption  that  the  highway  Is  rea- 
sonably safe  for  travel,  the  author  says  that 
this  statement  of  the  law  is  correct  only  In 
a  limited  sense,  since  the  presumption  does 
not  warrant  the  omission  of  such  care  as 
ordinary  prudence  requires;  and  we  think 
this  qualification  of  the  rule  is  a  salutary  and 
necessary  one.  In  Yahn  v.  City  of  Ottumwa, 
60  Iowa,  429,  15  N.  W.  257,  the  plaintiff 
and  his  wife  were  just  starting  with  their 
team  on  a  street  In  the  city,  when  the  wheel 


struck  a  stone,  and  the  wife  was  thrown 
from  the  wagon  and  Injured.  The  court  be- 
low refused  an  Instruction  to  the  effect  tbat 
"It  was  the  duty  of  the  plaintiff's  husband 
to  use  care  In  driving,  and  look  where  he 
was  driving,  and  to  avoid  all  obstacles  which 
were  dangerous  in  their  character,  and  wblch 
were  plainly  visible  and  not  obscured;  and 
if  he  failed  to  do  so,  and  the  plaintiff  was 
thereby  injured,  then  she  cannot  recover." 
The  appellate  court  said  the  instruction 
should  have  been  given,  and  said:  "When  an 
obstruction  Is  in  the  street  In'  plain  view 
of  the  driver  of  a  vehicle,  and  bis  attention 
Is  in  no  manner  diverted  so  as  to  excuse  him 
for  not  seeing  the  obstruction,  and  he  drives 
against  it  or  into  It  he  is  clearly  guilty  of 
contributing  proximately  to  any  injury  which 
may  result"  This  case  was  reviewed  In 
Mathews  v.  City  of  Cedar  Baplds,  80  Iowa, 
459,  45  N.  W.  894,  20  Am.  St  Rep.  436,  and 
was  discriminated  from  that  case,  in  which 
the  plaintiff  was  walking  on  a  city  sidewallr, 
and,  while  looking  at  a  display  of  goods  in  a 
show  window,  stepped  into  an  areaway 
which  was  under  and  projected  beyond  the 
window.  The  court  held  that  in  fixing  his 
gaze  upon  the  display  of  goods  in  the  show 
window,  "the  plaintiff  was  answering  the 
manifest  design  of  their  being  placed  there, 
and  that,  as  placed,  they  were  a  standing  tn- 
vltaQon  to  passers-by  to  view  them,"  and 
that  when  persons  are  passing  along  the 
sidewalks  of  a  city,  allowance  must  t>e  made 
for  their  attention  being  attracted  to  those 
things  displayed  for  the  very  purpose  of  so 
attracting  it,  and  that  though  they  may  be 
negligent  as  a  matter  of  fact  in  permitting 
their  attention  to  be  thus  attracted,  the  law 
will  not  arbitrarily  determine  them  to  be  so. 
But  the  court  was  careful  to  say  that  "what 
might,  as  matter  of  law,  be  diligence  on  a 
sidewalk,  would  ndt  be  In  driving  a  team 
on  a  public  thoroughfare 'in  a  city.  Greater 
watchfulness  to  avoid  accident  In  the  latter 
case  is  certainly  demanded,  and  for  man- 
ifest reasons."  Without  committing  our- 
selves to  the  ruling  made  by  the  Iowa  court 
in  that  case  upon  the  particular  instruction 
under  consideration,  we  concur  in  its  state- 
ment that  greater  watchfulness  Is  required 
of  the  driver  of  a  team  upon  a  city  street 
than  of  a  pedestrian  upon  the  sidewalk,  and 
that  what  would  be  negligence  in  law  In  the 
former  case  might  not  be  in  the  latter.  So 
in  Wilklns  v.  City  of  Wilmington,  2  Marv. 
(Del.)  132,  42  Atl.  418,  It  was  held  tbat  one 
who  drives  into  an  obstruction  while  looking 
in  another  direction,  without  any  special  ne- 
cessity for  so  doing,  cannot  recover.  These 
cases  suffice  to  show  the  correctness  of  the 
statement  in  Elliott  on  Roads  and  Streets, 
supra,  that  the  presumption  tbat  the  high- 
way is  reasonably  safe  for  travel  must  be 
taken  with  the  qualification  that  the  drivM 
of  a  vehicle  must  use  such  care  as  ordinary 
prudence  requires.  Here  the  undisputed  ev- 
idence of  the  plaintiff  shows  that  he  neither 
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exercised  the  degree  of  care  required  of  one 
who  knew  the  general  bad  condition  of  the 
road,  nor  sneh  ordinary  care  as  la  required 
of  one  nalng  a  highway  not  known  to  be 
unsafe  or  oat  of  order.  The  only  inference 
that  can  be  drawn  from  a  careful  considera- 
tion of  all  this  testimony,  by  any  reasonable 
mind,  is  that  he  exercised  no  degree  of  care 
whatever,  and  that  he  either  mistakenly  sup- 
posed be  was  bound  to  none,  or  recklessly 
omitted  to  use  such  as  he  supposed  he  was 
bound  to.  As  was  said  In  Indianapolis  A 
St.  Ia  K.  Co,  ▼.  Watson,  114  Ind.  20,  14  N. 
B.  721,  15  N.  B.  824,  6  Am.  St  Rep.  678: 
"Where,  as  here,  there  is  only  one  witness 
upon  a  plTOtal  point,  it  Is  our  duty  to  apply 
the  law  to  bis  testimony;  and  if,  under  the 
law,  the  testimony  is  not  sufficient  to  sustain 
a  recoveiy,  to  so  adjudge.  Where  there  is 
no  conflict  of  testimony,  the  court  must  nec- 
essarily decide  the  legal  efCect  of  the  testi- 
mony In  the  record.  •  •  ♦  where,  as 
here,  there  is  only  one  witness  to  a  material 
fact,  we  must  act  upon  his  testimony;  and. 
In  applying  a  principle  to  it,  we  do  not  weigh 
the  evidence." 

Judgment  affirmed,  with  coats  above  and 
below. 


08  Md.  1) 

BROWN  et  al.  t.  RASIN  MONUMENTAI/ 

00.  OP  BALTIMORE  CITY. 

(Court  of  Appeals  of  Maryland.    July  2,  1903.) 

CONTRACTS  —  TERMINATION  —  FORFKITURB— 

SUSPENSION  OF  WORK— COMPUTATION 

OF    TIME— SUNDAY. 

1.  Where  a  contract  authorizing  plaiutifFs  to 
remove  tar  from  the  lands  of  defendants  pro- 
vided that,  if  plaiotiSs  should  at  any  time  sua- 

Send  for  10  days  the  work  of  removing  the  tar, 
efendants  might  termiaate  the  agreement,  re- 
enter upon  the  premises,  etc.,  Sundays  should 
uot  be  counted  in  computing  the  suspension. . 

2.  Defendant  contracted  to  allow  plaintiffs  to 
remove  tar  from  its  land,  the  contract  provid- 
ing that,  if  [)laintiffs  should  suspend  work  for 
10  days,  defendaut  might  terminate  the  con- 
tract, and  hold  any  buildings  or  improvements 
made  by  plaintiffs.  Plaintiffs  suspended  work 
for  nine  days,  and  on  the  tenth  day  were  ready 
to  resume  operations,  and  would  have  done  so 
had  it  not  been  for  the  fact  that  defendant  bad 
given  its  employes  a  holiday,  so  that  there  was 
no  one  to  do  the  weighing.  Held,  that  defend- 
ant was  not  justified  in  terminating  the  con- 
tract. 

Appeal  from  Circuit  Court  of  Baltimore 
City;    Henry  D.  Harlan,  Judge. 

Suit  by  Thomas  R.  Brown  and  others 
against  the  Rasln  Monumental  Company  of 
Baltimore  City.  From  a  decree  for  defend- 
ant, plaintiffs  appeal.    Reversed. 

AiTgued  before  McSHERRY,  C.  3.,  and 
BRISCOE.  BOYD,  PAGE,  PEARCE,  and 
SCHMUCKER,  JJ. 

Bernard  Carter  and  Edgar  Allan  Poe,  for 
appellants.  Randolph  Barton  and  James  M. 
Ambler,  for  appellee. 

BOYD,  J.  This  Is  an  appeal  from  a  de- 
cree dissolving  an  Injunction  Issued  at  the 


instance  of  the  appeilants  against  the  appel- 
lee, and  dismissing  the  bill.  The  appellee 
entered  into  an  agreement  with  Messrs. 
Brown  and  Butcher,  by  which  it  authorized 
them  to  remove  and  sell  the  tar  in  a  pond  on 
its  premises  in  Anne  Arundel  county.  Messrs. 
Brown  and  Butcher  subsequently  assigned 
their  Interest  in  the  agreement  to  the  Im- 
pervious Product  Company  of  West  Vir- 
ginia, with  the  consent  of  the  appellee.  The 
injunction  restrained  the  appellee  from  inter- 
fering with  the  appellants  entering  on  the 
premises  of  the  appellee  and  removing  there- 
from the  tar  from  the  pond,  and  from  hin- 
dering them  in  any  way  from  exercising 
their  rights  under  the  contract.  The  appel- 
lee answered,  alleging  that  the  appellants 
had- failed  to  perform  their  part  of  the  con- 
tract, and  admitting  they  had  notified  them 
not  to  remove  any  of  the  tar,  and  that  it 
proposed  to  assert  Its  rights  under  the  con- 
tract. In  order  that  the  points  in  controver- 
sy may  be  better  understood,  we  will  quote 
in  full  the  second  and  seventh  paragraphs 
of  the  agreement,  as  they  are  particularly 
involved.  They  are:  "Second.  The  parties 
of  the  second  part  [Brown  and  Butcher]  shall 
without  delay  erect,  and  within  forty  days 
complete,  a  plant  to  work  up  the  said  tar, 
and  as  soon  as  said  plant  Is  completed  begin 
and  thereafter  diligently  and  continuously 
remove  the  tar  from  said  pond.  •  •  • 
Seventh.  In  case  the  parties  of  the  second 
part  shall  fail  to  complete  said  plant  within 
forty  days,  as  above  provided,  or  shall  at 
any  time  suspend  for  ten  days  the  .work  of 
removing  said  tar  from  pond,  or  shall  fail  to 
make  payment  in  full  of  any  accounts  when 
due,  as  above  provided,  or  to  observe  or  per- 
form any  other  condition,  or  undertaking  on 
their  part  herein,  then  the  party  of  the  first 
part  shall  have  the  right,  without  further 
notice,  to  terminate  this  agreement,  and  to 
re-enter  upon  said  premises  and  hold  the 
same,  together  with  any  buildings  or  Im- 
provements made  or  placed  there  by  parties 
of  the  second  part,  as  if  this  agreement  had 
not  been  made."  It  Is  admitted  that  no  tar 
was  actually  removed  from  the  pond  after 
December  12,  1902,  before  this  Injunction 
was  issued  (January  5,  1903),  but  the  appel- 
lants contend  that  they  were  ready  to  re- 
move some  on  December  24tb,  but  were  pre- 
vented by  the  appellee's  failure  to  have  some 
one  weigh  it;  and  it  is  admitted  that  they 
attempted  to  do  so  on  Decen'^^er  26th,  but 
were  prevented  by  the  appellee.  The  de- 
fault on  the  part  of  the  appellants  relied  on 
by  the  appellee  Is  their  alleged  suspension 
for  10  days  of  the  work  of  removing  tar 
from  the  pond. 

1.  As  there  were  two  Sundays  between 
December  12th  and  24th,  It  will  be  well  to 
determine  at  once  whether  they  are  to  be 
Included  In  the  10  days,  for.  If  they  are.  It 
will  be  useless  to  examine  the  evidence  to 
ascertain  what  was  done  on  the  24th  of  that 
month.    In  American  Tobacco  CJompany  v. 
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StrleUlng,  88  Md.  600,  41  Atl.  1083,  yre  beld 
that,  vhea  a  statute  provides  that  an  act 
shall  be  done  within  a  certain  number  of 
days  exceeding  seven,  the  general  rule  la 
that  Sundays  will  be  included  in  computing 
the  time;  but,  after  quoting  from  the  En- 
cyclopiedla  of  Law  to  that  effect,  we  said, 
"Of  course,  that  rule  will  not  apply  when 
Sundays  are  expressly  excluded  by  the  stat- 
ute, or  the  intention  of  the  Legislature  to  ex- 
clude them  is  manifest"  In  construing  writ- 
ten contracts  It  is  proper  to  look  at  the  whole 
instrument  to  ascertain  the  sense  in  which 
words  or  expressions  are  used,  and,  if  we 
there  find  the  intention  of  the  parties  to 
give  a  particular  meaning  to  them,  that 
should,  as  far  as  possible,  be  adc^ted.  Sun- 
day is  "a  day,"  and  therefore  may  be  one 
of  "ten  days,"  but  the  question  is  whether 
the  "ten  days"  mentioned  in  tliis  agreement 
Include  the  kind  of  a  day  Sunday  is,  and, 
in  order  to  do  that,  we  must  bear  in  mind 
the  connection  In  which  that  term  is  used. 
When  the  plant  was  completed,  the  appel- 
lants were  at  once  to  "begin  and  thereafter 
diligently  and  continuously  remove  the  tar 
from  said  pond."  It  cannot  be  contended 
that  it  was  contemplated  by  the  parties,  in 
the  use  of  those  terms,  that  the  appellants 
should  work  on  Sundays.  To  do  so  nnnec«i- 
sarlly  would  be  a  violation  of  the  statute 
law  of  the  state,  and  hence  it  cannot  be  pre- 
sumed that  the  parties  so  Intended.  When, 
then,  a  forfeiture  of  their  property  was  au- 
thorized. If  the  appellants  "shall  at  any  time 
suspend  -for  ten  days  the  work  of  removing 
said  tar  from  pond,"  the  parties  manifestly 
referred  to  the  kind  of  days  when  the  appel- 
lants ought  to  be  engaged  In  removing  tar; 
that  Is  to  say,  working  days.  Tbej  could 
not  have  meant  that  the  appellants  would 
be  liable  to  the  forfeiture  if  they  suspended 
work  on  the  days  it  was  known,  and  must 
be  presumed  to  have  been  understood,  that 
it  was  to  be  suspended.  The  suspension  pro- 
hibited was  on  the  days  they  were  under 
obligation  to. work,  and  not  on  those  on 
which  no  work  was  contemplated.  There  Is 
no  provision  in  the  agreement  that  Indicates 
that  the  parties  had  any  other  intention  in 
the  use  of  this  term.  In  the  sixth  paragraph 
they  provided  for  payment  "on  or  before  the 
tenth  day  of  each  and  every  month,"  but 
there  is  only  one  "tenth  day"  of  each  month, 
and  there  could  be  no  question  about  what 
they  there  meant  If  there  be  any  doubt 
about  the  meaning  of  the  expression  under 
consideration,  and  to  suspend  10  days  must 
result  In  a  forfeiture,  which  Is  never  favored 
In  equity.  It  would  be  proper  to  resolve  the 
doubt  against  the  party  seeking  to  enforce  It, 
as  far  as  the  language  of  the  parties  and  the 
principles  of  the  law  permit.  As  there  were 
two  Sundays  between  the  12th  and  the  24th 
of  December,  we  are  of  the  opinion  that  the 
appellants  could  have  avoided  the  forfeiture 
by,  removing  tar  from  the  pond  on  the  24tb, 


it  being  conceded  that  tbey  did  work  on  tlia 
12tb. 

2.  The  next  Inqolry  la,  did  they  wve  s 
forfeiture  by  what  they  did,  or  were  ready 
to  do,  on  that  day?  It  must  be  admitted 
that  the  appellants  bad  not,  up  to  this  time, 
done  very  much  In  the  way  of  removing 
the  tar,  as  they  had  only  taken  out  397  tons 
from  the  time  they  started  on  September  3, 
1901,  to  December  24,  1902,  but  it  Is  evi- 
dent that  both  i>artles  regarded  the  enter- 
prise as  somewhat  of  an  experiment  Mr. 
Doggett,  the  general  manager  of  tiie  Imper- 
vious Product  Company,  testified  that  It  was 
a  new  thing;  that  there  was  no  demand 
for  this  particular  product;  and  their  com- 
petitors "tried  to  decry  the  character  and 
quality  of  It,  and  interfered  with  us  In  mak- 
ing a  market  for  It"  The  tar  had  been  on 
the  property  of  the  Basin  Company  for  18 
or  20  years  without  inroflt  or  use  to  It  dur- 
ing that  time,  and  the  conditions  Inserted 
In  the  agreement  together  with  the  parol 
testimony,  show  that  the  representative  of 
that  company  was  doubtful  about  the  success 
of  the  enterprise.  The  appellants  agreed  to 
pay  the  Basin  Company  $S  per  ton  for  the  tar 
taken  out  and  $250  per  annum  for  the  use  of 
its  property.  They  paid  It  "for  tar,  rental, 
and  for  the  use  of  their  cars  and  other  arti- 
cles" "somewhere  in  the  neighborhood  of  ?2,- 
700."  The  appellants  had  expended  about 
$25,000  in  their  plant  and  in  carrying  on  and 
developing  the  business.  The  plant  consisted 
of  two  r^eivlng  tanks,  a  finishing  tank,  a 
one-story  brick  building  05  by  SO  feet,  a  ware- 
house, a  boiler,  a  sipall  engine,  and  some 
other  property.  The  tar  to  dug  out  of  the 
pond,  placed  In  small  cars,  and  emptied  Into 
the  receiving  tanks.  It  remains  In  them  "a 
sufficient  length  of  time  under  the  action  of 
heat  to  liquify  it,"  so  that  It  can  be  treated 
with  lime  to  neutralize  the  acid  in  it  and 
when  that  Is  done  It  is  pumped  into  the  upper 
or  finishing  tank.  The  testimony  shows  that 
the  process  takes  two  or  three  days  to  treat 
It  In  the  receiving  tanks,  and  five  or  six  in 
the  finistiing  tank,  the  time  varying  somewhat 
according  to  circumstances.  When  the  re- 
ceiving tanks  were  full,  there  was  no  place 
to  put  the  tar,  unless  It  was  dumped  on  the 
ground,  which  would  not  only  add  to  the  ex- 
pense, but  would  be  unsatisfactory  In  other 
respects.  There  are  colls  of  pipe  In  the  tanks, 
which  have  to  be  repaired  from  time  to  time, 
and  which  can  only  be  done  when  the  tanks 
are  empty.  There  is  no  provision  In  the 
agreement  requiring  the  appellants  to  take  out 
any  stated  quantity  per  day,  ihonth,  or  year. 
Mr.  Doggett  said  he  explained  fully  to  Mr. 
Crenshaw,  the  representative  of  the  Rasin 
Company,  before  the  contract  was  executed, 
the  method  they  proposed  to  follow;  and,  aa 
the  plant  was  erected  on  the  premises  of 
that  company,  its  size  and  capacity  were, 
of  course,  known  to  him.  It  was  not  com- 
pleted within  the  time  agreed  upon,  but  the 
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Baslii  Company  did  not  take  advantage  of 
that,  and  acted  with  leniency  towards  the 
appellabta  diuing  the  first  year  the  plant 
-was  In  operation.  Mr.  Soggett  testified  that 
the  prospects  of  the  success  of  the  enter- 
prise had  improved,  and  that  his  company 
was  arranging  for  larger  faculties  when  the 
appellee  attempted  to  terminate  the  con- 
tract He  swore  that  an  offer  of  $35,000 
was  made  In  the  presence  of  Mr.  Crenshaw 
for  their  plant  and  business,  although  he 
admitted  It  was  to  be  paid  "on  the  install- 
ment plan,  so  much  on  every  ton  worked 
op  In  the  plant"  On  December  13th  the 
tanks  were  full,  and  the  tar  in  them  was 
not  finished  until  the  10th.  When  It  was 
taken  oat  it  was  found  that  the  tanks  were 
cut  of  repair,  some  of  the  pipes  liad  been 
Injured  by  the  add,  and  there  were  a  num- 
ber of  breaks.  They  began  to  make  the 
repairs  on  the  20th,  and  they  worked  on 
them  constantly,  Sunday  Included,  until 
about  2  o'clock  on  the  24th,  when  they  fin- 
ished them.  Although  no  tar  had  been  re- 
moved from  the  pond  since  the  12th  of  the 
month,  the  hands  were  kept  regularly  em- 
ployed in  work  of  some  kind  about  the  plant 
and  worked  the  morning  of  the  24tb,  When 
the  men  left  for  dinner,  the  foreman,  James 
Sanders,  told  them  to  come  back  in  the 
afternoon  to*  dig  tar,  and  two  of  them  came 
for  that  purpose.  Mr.  Doggett  got  to  the 
works  about  2  or  8  o'clock,  and  told  the  fore- 
nun  to  have  ta^  dug,  and  resume  operations, 
but  he  said  the  Rastn  Company  had  given 
its  men  half  holiday,  and  there  was  no  one 
to  do  the  weighing.  The  contract  provides, 
"Weights  to  be  taken  by  the  party  of  the 
first  part  as  the  tar  is  removed  from  the 
pond,"  and  Mr.  Doggett  testified,  "They  no- 
tified us  not  to  remove  any  tar  until  we 
have  given  notice  to'  the  office  so  tliat  it 
should  be  weighed  before  removed."  Tliat 
Is  not  contradicted,  and  much  of  the  testi- 
mony In  the  record  is  on  the  question  wheth- 
er there  was  any  one  present  to  take  the 
weights,  and  whether  there  was  really  any 
bona  fide  efTort  to  start  that  afternoon.  Mr. 
Doggett  did  not  rest  on  the  Information  lie 
had  received  that  there  was  no  one  there 
to  weigh  the  tar,  bnt  be  and  Sanders  both 
swore  that  they  went  to  the  office  o^  the 
Basin  Company  to  ascertain  whether  there 
was,  bat  could  find  no  one  there,  and  were 
informed  by  some  of  the  men  in  the  "fire 
room"  that  those  in  the  office  bad  gone 
hotae,  u  the  company  had  allowed  them 
to  go  to  do  some  shopping  for  Chrlstmaa 
Logan  Flannlgan,  who  was  one  of  the  men 
who  went  back  to  dig  tar  that  afternoon, 
testlfled  that  he  saw  Messrs.  Doggett  and 
Sanders  go  that  way,  but  be  did  not  go  with 
them  to  see  whether  they  went  to  the  works 
of  tbe  iSasin  Company.  Unless  those  two 
witnesses  deliberately  perjured  themselves, 
there  can  be  no  doubt  they  went  to  the  office 
of  the  Basin  Company  to  ascertain  whether 
there  was  any  one  to  weigh  the  tar,  and 


found  no  one.  Mr.  Nash,  tb«  superintend 
ent  of  the  Basin  Company,  testified  that  ha 
left  the  office  at  2  o'clock.  Mr.  Bosman,  a 
clerk  of  the  company,  said  he  was  at  the 
office  until  2  o'clock.  Mr.  Weihrauch,  an- 
other clerk,  said  "he  was  in  the  office  nntU 
one  o'clock,  and  then  came  back  again  at 
half  post  two,  and  stayed  there  about  fif- 
teen minutes,  and  went  out  again,  and  came 
back  fifteen  minutes  after  four."  Mr.  Dog- 
gett said  the  two  firemen  In  the  employ  of 
the  Basin  Company,  whom  he  and  Sanders 
found,  were  named  McQueen  and  Spencer. 
The  latter  was  not  called  as  a  witness,  but 
a  man  whose  name  is  given  in  the  record 
as  Voncullen  testified  that  Doggett  did  not 
ask  him  if  .there  was  any  one  to  take  the 
weights,  but  he  said  Doggett  was  talking 
with  Spencer,  although  he  did  not  hear  the 
conversation.  The  only  other  witness  who 
was  put  on  the  stand  to  show  that  Doggett 
and  Sanders  did  not  go  to  the  office  that 
afternoon  made  some  broad  assertions  about 
it  but  his  testimony  is  too  self-contradictory 
and  uncertain  to  authorize  us  to  accept  his 
statement  as  sufficient  to  overcobie  the  evi- 
dence of  the  appellants.  According  to  Mr. 
Nash,  those  who  had  previously  weighed 
the  tar  were  Essex,  Welrauch,  Bosman,  and 
himself.  Essex  was  not  put  on  the  stand, 
and  we  have  already  seen  that  the  others 
were  not  in  the  office  after  2  o'clock,  ex- 
cepting Weilirauch,  and  be  was  not  there 
much  that  afternoon,  being  engaged  at  work 
800  yards  from  the  office.  There  ^as  one 
other  man  that  Mr.  Nash  said  was  author- 
ized by  him  to  take  the  weights,  but  it  is 
not  claimed  in  the  testimony  that  he  ever 
did  so,  or  that  the  appellants  had  any  knowl- 
edge that  he  was  so  authorized,  and  he  was 
not  at  the  office  when  Doggett  and  Sanders 
called.  There  was  no  real  contradiction  of 
Doggett  and  Sanders  about  their  going  to 
the  office  of  the  Basin  Company,  as  can  be 
seen  from  the  evidence  above  stated,  and 
the  great  preponderance  of  the  testimony 
shows  that  they  were  informed  tliat  those 
accustomed  to  weigh  the  car  had  gone,  as 
the  superintendent  of  the  company  himself 
admits  he  had.  They  both  swore  that  they 
were  ready  and  anxious  to  get  out  tar  that 
afternoon,  and  had  two  men  there,  ready 
to  do  the  work,  who  could  have  gotten  out 
one  or  two  car  loads,  and  In  that  they  were 
corroborated  by  those  men.  It  was  the  day 
before  Christmas,  which  probably  accounted, 
for  the  absence  of  those  usually  about  the 
office;  and  the  testimony  shows  that  sl- 
though  there  were  some  men  engaged  in 
loading  a  boat  with  fertilizer,  and  probably 
some  doing  other  work,  those  who  had  been 
in  the  habit  of  weighing  the  cars  were  un- 
doubtedly absent  from  the  office  throughout 
the  afternoon  after  2  o'clock,  excepting 
Wiehrauch,  who  was  only  there  occasional- 
ly. Having  been  notified  not  to  remove  any 
tar  until  notice  was  given  at  the  office, 
and  having  agreed  that  the  weights  were  to 
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be  taken  aa  the  tar  was  removed  from  the 
pond,  Doggett  naturally  and  ttroperly  hesi- 
tated to  do  so.  It  Is  true  they  might  have 
filled  the  cars,  and  let  them  remain  at  the 
pond  until  they  were  weighed,  but  It  would 
not  have  been  In  accordance  with  the  terms 
of  the  agreement;  certainly  not  as  con- 
strued by  the  defendant  That  would,  per- 
haps, have  been  the  best  plan  to  have  pur- 
sued, although,  if  It  be  true  that  those 
whose  duty  it  was  to  weigh  the  tar  had 
gone.  It  would  have  seemed  a  useless  pro- 
ceeding to  load  the  cars,  which  would  doubt- 
less have  had  to  remain  loaded  until  the  day 
after  Christmaa 

The  question,  then.  Is  whether  the  appel- 
lee was  entitled  to  declare  the  contract  for- 
feited under  this  clause,  when  the  facts  es- 
tablished by  the  testimony  are  such  as  we 
have  stated.  After  being  engaged  for  sev- 
eral days  in  making  repairs,  which  were  nec- 
essary, and  are  to  be  expected  in  any  busi- 
ness of  this  character,  the  appellants  finally 
completed  them  on  the  last  of  the  10  days  al- 
lowed by  the  contract,  and  attempted  In  gaod 
faith,  as  we  believe  from  the  evidence,  to 
have  the  work  done,  but  through  no  fault  of 
theirs  they  were  unable  to  do  so  on  account 
of  the  absence  of  the  appellee's  agents  to  do 
the  weighing.  Under  such  circumstances  we 
are  of  the  opinion  that  a  court  of  equity 
should  not  permit  the  party  asserting  and 
seeking  to  take  advantage  of  a  forfeiture  to 
do  so.  It  was  said  by  Chancellor  Kent  in 
Livingston  v.  Tompkins,  t  Johns.  Ch.  431,  8 
Am.  Dec.  598,  that  "it  may  be  laid  down  as 
a  fundamental  doctrine  of  the  court  that 
equity  does  not  assist  the  recovery  of  a  pen- 
alty or  a  forfeiture";  and  in  2  Story's  Bq. 
Juris,  §  1319,  that  "it  is  a  universal  rule  in 
equity  never  to  enforce  either  a  penalty  or 
a  forfeiture"— both  of  which  are  cited  in 
Cross  V.  McClenahan,  54  Md.  24.  We  are,  of 
course,  aware  that  there  is  a  distinction  be- 
tween giving  the  active,  affirmative  aid  of  a 
court  of  equity  to  declare  a  forfeiture,  and 
simply  recognizing  that  a  forfeiture  has  taken 
place,  under  a  contract  made  between  the 
parties,  which  the  court  must  recognize  and 
be  controlled  by.  But  a  court  of  equity  can 
and  ought  to  require  a  party  claiming  the 
benefit  of  a  forfeiture  such  as  this  to  do  his 
full  duty,  and  not  In  any  way  be  responsible 
for  the  failure  of  the  other  party  to  strictly 
comply  with  the  contract  before  he  should 
be  permitted  to  assert  it.  There  Is  nothing 
in  this  agreement  requiring  the  appellants  to 
remove  a  given  amount  of  tar  per  day,  and. 
If  they  bad  only  taken  out  one  car  load  on 
the  24th,  and  were  prevented  from  taking 
more  by  reason  of  being  engaged  in  neces- 
sary repairs,  it  would  have  been  a  technical 
compliance  with  this  provision,  and,  inas- 
much as  they  were  then  ready  to  take  it,  and 
were  only  prevented  because  the  appellee's 


agent  was  not  there  to  do  its  part— weigh  the 
tar— the  appellants  must  be  considered  as 
having  done  what  they  were  ready  aJid  frill- 
ing to  do. 

We  have  not  thus  far  questioned  the  coa- 
Btructlon  placed  on  this  clause  by  the  ap- 
pellee, excepting  as  to  whether  Sundays  are 
to  be  Included  in  the  10  days,  aa  we  are  of 
the  opinion  that  the  testimony  sustains  the 
appellants'  contention  as  to  what  was  done 
on  the  24th,  and,  that  being  so,  we  have  no 
doubt  as  to  the  duty  of  a  court  of  equity  In 
the  premises.  But  without  basing  our  con- 
clusion on  it,  we  think  there  is  force  in  the 
position  taken  by  the  appellants  that  this 
clause  did  not  contemplate  simply  a  failure 
on  their  part  to  dig  tar  for  10  days.  When 
the  contract  speaks  of  suspending  "the  work 
of  removing  said  tar  from  said  pond,"  it  may 
well  be  questioned  whether  the  parties  in- 
tended to  confine  that  to  the  mere  digging 
of  the  tar  out  of  the  pond,  or  whetner  It  did 
not  have  reference  to  the  work  in  which  the 
appellants  were  engaged,  including  the  manu- 
facture aa  well  as  the  digging  of  the  tar.  We 
have  seen  that  in  the  second  paragraph  they 
were  required  to  "diligently  and  continuous- 
ly remove  the  tar  from  said  pond,"  and  by  the 
seventh  they  are  liable  to  a  forfeiture  if  they 
fail  to  perform  any  undertaking  pn  their  part; 
but  it  Is  not  pretended  that,  if  they  failed  to 
remove  tar  for  less  than  10  days,  that  would 
be  a  forfeiture.  If  such  was  the  result,  then 
a  failure  "to  remove  the  tar"  for  one  day 
would  be  cause  for  forfeiture,  as  well  as  a 
failure  for  three,  five,  or  nine  days.  But 
we  have  seen  that  it  was  understood  by 
both  parties  that  the  method  to  be  pursued 
in  the  business  of  the  appellants  was  such 
that  there  would  necessarily  be  some  days 
when  the  tar  would  not  be  taken  out  of  the 
pond,  as  the  tanks  would  be  full,  and  when 
that  was  the  case  there  was  no  occasion  to 
take  any  out  until  they  were  again  empty. 
It  would,  therefore,  not  be  an  altogether  un- 
reasonable construction  to  place  on  the  clause 
we  have  under  consideration  to  hold  that  it 
■referred  to  a  suspension  for  10  days  of  all 
work  connected  with  the  removal  ot  the 
tar,  including  the  treatment  of  it  in  the  tanks 
as  well  as  the  digging  it  out  of  the  pond,  when 
we  are  called  upon  to  determine  what  the 
parties  intended  to  be  such  an  abandonment 
of  the  contract  as  to  cause  a  forfeiture.  But 
as  what  was  done  by  the  appellants  on  the 
24th  of  December  entitled  them  to  relief,  it 
is  I  not  necessary  to  pursue  this  point  further, 
or  to  rely  on  It  in  the  disposition'  of  the  case 
We  have  determined  on.  The  decree  will  be 
reversed,  and  the  cause  remanded,  in  order 
that  a  decree  may  be  passed  continuing  the 
injunction  heretofore  issued  until  final  bear- 
ing. 

Decree  reversed,  and  cause  remanded;  ap- 
pellee to  pay  the  costs. 
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AMEBIGAN  BONDING  CO.  OF  BAI/TI- 

MORE  V.  NATIONAL  MECHANICS* 

BANK  OP  BAI/riMOKE5. 

(Cbnrt  of  Appeals  of  Maryland.    July  1,  1903.) 

CUtRKS  OP  COURT  —  INTEREST  ON  PUBLIC 
FOND8— MISAPPROPRIATION  —  RBOOVKRY  BT 
8TATB-PAYMENT  BY  SURBTT— SUBROGATION 
— EXTENT  OF  RIGHT. 

1.  Where  a  bank  has  participated  in  a  clerk 
of  cotut's  breach  of  trost  in  receiTing  to  his 
personal  credit  and  converting  to  his  own  nse 
Interest  allowed  to  him  for  the  use  of  the  state'a 
money  deposited  to  his  credit,  a  surety  on  the 
clerk's  official  bond,  who  has  paid  a  judgment 
recorered  by  the  state,  is  snorogated  to  the 
tights  of  the  state  against  the  bank. 

2.  Where  a  surety  on  a  clerk's  official  bond 
has  paid  a  judgment  recovered  by  the  state  for 
appropriating  to  his  ovm  use  interest  on  state 
fnndq,  and  seeks  by  subrogation  to  the  state'a 
right  to  recover  it  of  the  bank  which  paid  the 
interest,  it  affords  no  defense  that  it  was  a  cus- 
tom among  the  banks  to  allow  clerks  of  court 
Interest  tar  their  individual  use  on  deposit  of 
public  funds. 

3.  tVhere  a  surety  on  a  clerk's  official  bond 
has  paid  the  state  a  judgment  recovered  for  the 
derk  8  breach  of  trust,  it  is  subrogated  to  every 
right  of  the  state  in  respect  to  the  claim,  includ- 
ing the  state's  exemption  from  the  running  of 
limitation  against  it. 

Appeal  from  Circuit  Cotirt  No.  2  of  Balti- 
more City;  John  J.  Dobler,  Judge. 

Bill  by  the  American  Bonding  Company 
of  Baltimore  against  the  National  Mecban- 
Ictf  Bank  of  Baltimore  to  recover  money 
paid  on  a  Judgment  as  surety.  E^m  a  de- 
cree in  favor  of  defendant;  complainant  ap- 
peals.   Reversed. 

Argued  before  McSHKRBY,  C.  J.,  and 
FOWLBR,  BOYD,  PAQB,  PEAROB,  and 
SCHMUOKEB,  JJ. 

W.  Irvine  Cross  and  Edward  Duffy,  for 
appellant  Randolph  Barton  and  Randolph 
Barttfo,  Jr.,  fOr  appdilee. 

SOHMUCKER,  J.  On  October  18,  1902, 
tbe  state  of  Maryland  recovered  a  Jndgment 
for  $4,961.80  against  the  American  Bonding 
Company  of  Baltimore  as  tbe  snrety  on  the 
ofHcial  bond  of  James  M.  Vansant  as  cleric 
of  tbe  court  of  common  pleas  of  Baltimore 
City.  Tbe  breach  for  which  tbe  suit  was 
btonght  was  tbe  faUnre  by  Vansant  to  ac- 
count for  and  pay  over  to  tbe  state  certain 
money  which  bad  been  paid  to  him  by  varl- 
ons  banks  as  interest  on  fnnds  received  by 
blm  in  bis  official  capacity  and  kept  on  de- 
posit with  such  banks.  Of  the  money  which 
be  so  received  as  interest  on  funds  belonging 
to  the  state,  tbe  snm  of  $3,774.70  was  paid 
to  blm  by  the  present  appellee,  tbe  National 
Mechanics'  Bank  of  Baltimore.  The  Amer- 
ican Bonding  Company  as  snrety  paid  tbe 
Judgment  to  the  state,  and  then  filed  tbe 
present  bill  to  recover  $3,774.70  of  It  from 
the  National  MeclianiCB'  Bank.  The  bill  al- 
leges the  appointment  of  Vansant  as  clerk 
on  the  IStb  Of  November,  1895;  tbe  filing  by 
blm  of  an  official  bond  with  the  bonding 
company  as  sole  snrety.  In  tbe  penalty  of 
fSO.OOO,  and  tbe  retention  of  the  ofilce  by 


him  nntll  December  1,  1S07.  It  also  avers 
that  he  on  or  about  November  18,  1893,  at 
the  BolidtatlMi  of  tbe  appellee  bank,  and  in 
pursuance  of  his  official  duties,  opened  an. 
account  with  it  in  tbe  name  of  "James  M. 
Vansant,  Clerk,"  In  which  he  from  time  to 
time  deposited  money  belonging  to  the  state 
of  Maryland,  collected  by  him  In  the  perform- 
ance of  his  official  duties,  and  tliat  In  addi- 
tion he.  In  each  year,  opened  an  account 
with  the  same  bank  entitled  "James  M.  Van- 
sant, Clerk  Special,"  In  which  he  deposited 
the  license  fees  received  by  him  as  clerk,  and 
that  this  money  was  afterwards  transfer- 
red by  him  to  the  first-mentioned  account,, 
standing  In  his  name  as  "James  M.  Vansant, 
Olerk";  that  Vansant,  during  his  occupancy 
of  the  position  of  clerk,  also  kept  an  Individ^ 
ual  and  personal  account  In  said  bank  In- 
his  own  name.  The  bill  then  alleges  that 
the  bank,  well  knowing  that  the  moneys- 
deposited  in  the  two  official  accounts  of  Van- 
sant as  clerk  belonging  to  tbe  state  of  Mary* 
land,  and  bad  been  collected  by  him  in  tbe 
performance  of  his  official  duties,  allowed 
and  paid  to  him  Individually  Interest  at  about 
the  rate  of .  2  per  cent  per  annum  on  the 
dally  balances  of  the  said  state  funds,  and 
the. bill  states  In  detail  the  amounts  of  In- 
terest so  allowed,  amounting  hi  all  to  $3,- 
774.70,  with  the  respective  dates  of  tbe  sev- 
eral allowances.  It  la  alleged  that  the  said 
payment  was  accomplished  by  the  bank's 
crediting  the  Interest  on  the  public  funds  to 
the  individual  account  of  Vansant  and  pei^ 
mittlng  him  to  draw  it  out  on  his  individual 
check,  and  misappropriate  it  and  that  it  was 
the  Intention  of  the  bank  In  so  doing  to  pay 
such  Interest  on  the  public  fnnds  to  him  for 
his  own  personal  use.  It  Is  also  alleged  that 
the  Interest  was  so  allowed  by  the  bank  In 
pursuance  of  Its  habit  of  dealing  with  vari- 
ous previous  clerks  of  the  san^e  court  who 
had  deposited  with  it  the  public  fnnds  under 
their  charge.  It  Is  then  alleged  that  Van- 
sant failed  to  acconnt  for  and  pay  over  to 
tbe  state  the  Interest  so  allowed  to  him  on 
the  public  moneys  by  the  l>Bnk,  in  conse- 
quence of  which  the  suit  was  brought  by 
tbe  state  against  the  bonding  company  as 
his  surety,  and  the  Judgment  afready  men- 
tioned was  recovered  against  It  and  that  it 
satlsfled  and  paid  the  same  to  the  state;  that 
the  Judgment  was  thereupon,  according  to 
law,  entered  to  the  use  of  the  bonding  com- 
pany, and  it  caused  execution  to  issue  there- 
on, which  was  returned  nulla  bona;  and  that 
Vansant  Is  insolvent  The  bill  then  charges 
that  the  bank,  by  knowingly  paying  to  Van- 
sant Individually  interest  on  the  pabllc  funds 
deposited  with  it  by  him,  participated  In  tbe 
misapplication  thus  accomplished  of  such  in- 
terest and  thereby  became  and  was  responsi- 
ble to  tbe  state  of  Maryland  for  tbe  ameunt 
of  the  interest  and  that  the  bonding  eon- 
pauy,  by  the  payment  of  the  Judgment  re- 
covered against  It  for  the  entire  Interest  so 
misappropriated,  was  subrogated  to  the  right 
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of  tbe  state  against  the  bank,  and  is  now  en- 
titled to  recover  from  the  latter  the  $3,774.70 
Interest  paid  by  it  which  forms  part  of  the 
amoant  of  the  Judgment 

The  answer  admits  the  deposit  In  the 
bank  of  the  public  money  by  Vansant  to  his 
credit  as  clerk  as  in  the  bill  alleged,  and  the 
payment  to  him  individually  of  the  several 
sums  of  money  In  the  bill  charged  and  at  tbe 
times  therein  set  forth,  and  also  the  recov- 
ery of  tbe  judgment  by.  the  state  against 
the  appellant  and  the  satisfaction  thereof  by 
it  It  denies,  however,  that  the  money  was 
paid  It  pursuance  of  any  agreement,  but  as- 
serts that  it  was  "spontaneously  and  gratu- 
itously" credited  to  Vansant's  personal  ac- 
count The  answer  then,  by  way  of  expla- 
nation of  tbe  transaction,  asserts  that  for 
more  than  80  years  prior  to  tbe  Institution 
of  the  suit  it  bad  been  the  custom  of  the 
batiks,  including  the  appellee,  in  which  the 
clerk  of  the  court  of  common  pleas  deposited 
tbe  public  money  collected  by  him,  to  allow 
to  the  clerk  making  such  deposits  "a  sum 
of  money  which  was  equivalent  to  what 
would  have  been  interest  at  the  rate  of  abont 
2  per  cent  per  anuum"  thereon;  that  sucb 
an  allowance  had  been  made  to  Gray,  tbe 
clerk  who  preceded  Vansant,  and  that  when 
tbe  latter  came  into  office  the  same  custom 
had  been  followed  by  the  appellee  with  Iiim, 
and  that  in  that  way  the  money  referred  to 
in  the  bill  had  from  time  to  time  been  placed 
to  his  Individual  account,  and  he  had  been 
allowed  to  check  it  out  for  his  own  use.  The 
answer  asserts  that  such  custom  of  dealing 
with  the  9ald  clerks  by  the  banks  was  well 
known  to,  and  acquiesced  in  by,  the  state 
and  Its  officers,  and  also  by  the  appellant 
at  the  time  it  became  surety  upon  Vansanf  s 
bond,  and  that  by  reason  thereof  the  state 
would  have  been  estopped  from  making  any 
claim  against  the  appellee  for  the  money  so 
paid  by  it  to  Vansant,  and  that  the  appel- 
lant is  for  the  same  reason  estopped  from 
asserting  tbe  claim  set  up  by  it  in  the  pres- 
ent suit 

Oharles  Habn,  the  paying  teller  of  the  ap- 
pellee, testified  in  the  court  below  that,  not 
wishing  the  bank  to  lose  the  clerk's  ac- 
count, be  called  to  see  Vansant  about  the 
time  of  his  appointment  to  the  clerkship,  but 
did  not  find  him  in  bis  office.  He,  bowevor, 
saw  several  other  bank  men  in  the  offloe  for 
tbe  same  purpose  as  his  own;  whereupon 
he.  In  order  "to  clinch  the  matter,"  wrote  to 
Vansant  as  follows:  "My  Dear  Vansant:  I 
am  happy  to  congratulate  you  on  your  ap- 
pointment, which  I  heard  this  morning  with 
satisfaction.  I  called  to  talk  wttb  you  as  to 
the  'Clerk's  Account*  with  the  Mechanics' 
Bank,  where  you  now  have  it  We  desire 
the  cordial  relation  to  contlnne,  and  you  may 
eVer  command  us  as  of  old.  If  convenient 
we  would  be  pleased  to  have  you  call  at 
bank,  and  see  our  Mr. -Ramsay,  President  of 
the  Bank.  Xoura,  Obarlea  Habn,  Paying 
Teller." 


John  B.  Ramsay,  the  president  of  tlie 
bank,  testified  that  he  had  no  recollection 
of  Vansanf s  having  seen  lilm  in  reference 
to  the  allowance  of  the  2  per  cent  on  tbe 
amount  of  public  money  to  be  kept  on  de- 
posit with  tbe  bank,  or  of  having  made  any 
agreement  on  the  subject;  but  he  frankly- 
admitted  that  2  per  cent  on  those  deposits 
had  been  paid  by  tbe  bank  to  Vansant  in- 
dividually In  return  for  tbe  use  of  tbe  state 
money,  and  said  that  It  b^d  been  done 
"along  the  line  of  the  custom." 

James  Bond,  the  president  of  tbe  appel- 
lant testified  that  he  did  not  know  when 
bis  company  became  surety  on  Vansant's 
boud  that  interest  was  allowed  to  the  clerk 
on  deposits  of  state  money,  but  he  said  that 
a  general  impression  or  understanding  pre- 
vailed that  such  was  the  case;  as  lie  ex- 
pressed it,  "it  was  in  the  air." 

It  has  already  been  decided  by  ns  tn  Van- 
sant V.  State,  96  Md.  110,  53  AU.  Tli,  that  nn- 
der  the  circumstances  appearing  from  the  rec- 
ord in  this  case  the  sums  of  money  thus 
from  time  to  time  paid  by  the  bank  to  Van- 
sant individually  were  the  property  of  the 
state,  and  that  it  was  his  duty  to  account  to 
the  state  for  them.  We  also  held  in  tbat 
case  that  his  failure  to  account  for  them  con- 
stituted a  breach  of  his  official  duty  for  which 
the  surety  on  his  bond  was  liable,  and  affirm- 
ed the  Judgment  which  the  state  had  obtained 
against  the  surety  for  the  damages  sustained 
by  the  breach.  The  question  now  to  be  de- 
termined is  whether  the  surety  on  the  derk's 
bond,  having  satisfied  tiie  state's  Judgment 
is  entitled  to  be  put  by  way  of  subrogation. 
In  the  place  of  the  state,  and  granted  a  de- 
cree against  the  Mechanics'  Bank,  the  present 
appellee,  for  the  $3,774.70  of  tbe  state's 
money  which  it  paid  to  Vansant  individual- 
ly, and  which  was  included  In  tbe  amoant  of 
the  Judgment 

The  theory  of  the  appellant's  case  Is  tliat 
the  bank  so  aided  and  participated  in  Van- 
sanf s  diversion  to  bis  own  use  of  the  inter- 
est on  the  deposits  as  to  have  been  equally 
guilty  with  him  of  the  breach  of  duty  thereby 
made,  which,  in  view  of  his  relation  to  the 
deposits,  amounted  to  a  breach  of  trust;  that 
under  those  circumstances  the  state  could 
have  recovered  from  tbe  bank  the  amount  of 
tbe  diverted  Interest  and  that  the  appellant 
having  as  snrety  satisfied  to  the  state  the 
amount  of  Its  loss^  is  entitled  to  be  subro- 
gated to  Its  rlgbts  against  the  bank  in  the 
premises. 

As  we  said  in  Duckett  v.  Mechanics'  Bank. 
86  Md.  403,  38  Ati.  984.  39  L.  R.  A.  84.  63 
Am.  St  Rep.  513:  "There  can  be  no  dispute 
that  as  a  general  principle,  all  persons  who 
knowingly  participate  or  aid  in  committing 
a  breach  -  of  trust  are  responsible  for  tbe 
money,  and  may  be  onnpelled  to  replace  tbe 
fund  which  tbey  bave  been  instrumental  \n 
diverting.  •  *  •  There  is  in  such  instan- 
ces no  primary  or  secondary  liability  as  re- 
spects the  parties  guilty  of  or«partlclpBtlng  In 
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the  breach  of  trust,  becaiue  all  are  eqnally 
■menable."  The  participation  by  the  bank 
in  the  breach  of  trust  In  that  case  consisted 
in  permitting  the  trustee  to  deposit  to  bis 
own  credit  a  check  drawn  to  the  order  of  its 
cajshler,  containing  on  Its  face  the  words,  "to 
deposit  to  the  credit  of  Henry  W.  Olaggett, 
trastee,"  and  then  to  draw  out  of  bank  the 
amount  of  the  credit  by  his  Individual  checks. 
The  trustee  conyerted  the  money  to  his  own 
use.  The  words,  which  we  have  quoted  as 
appearing  on  the  check  were  held  to  have 
been  an  explicit  notice  to  the  bank  that  Olag- 
gett was  not  the  owner  of  the  money,  and 
that  It  should  not  be  placed  to  bis  individual 
credit,  and  to  have  thns  Imparted  to  the  bank 
the  requisite  knowledge  to  affect  it  with  re- 
sponsibility. We  cited  In  that  connection  the 
cases  of  Bondy  v.  Monticello  Co.,  84  Ind.  110, 
and  Am.  Ex.  Bank  v.  Mining  Co.,  165  111.  109, 
46  N.  B.  202,  56  Am.  St  Rep.  283. 

In  Tansant  V.  State,  06  Md.  110,  5S  AtL 
711,  when  considering  the  very  transactions 
now  before  as,  we  determined  that  Vnnsant, 
as  clerk,  "held  a  fiduciary  relation  to  the 
state,  although  not  a  technical  trustee,"  and 
that,  although  he  did  not  occupy  the  precise 
rdatlon  that  a  trustee  or  administrator  does 
to  his  cestui  que  trust,  his  position  was  one 
of  that  nature  In  respect  to  this  public  money 
beld  by  him,  and  that  he  was  to  be  deemed  as 
holding  It  In  trust  for  the  state.  We  think 
it  necessarily  follows  that  be  and  the  bank, 
iwhlch  had  undoubtedly  knowledge  of  the 
state's  ownership  of  the  funds  deposited  by 
bhn  as  clerk,  should  be  beld  liable,  in  dealing 
with  those  funds  and  with  the  sums  allowed 
as  Interest  thereon,  or  as  a  return  for  their 
use,  to  the  same  measure  of  responsibility 
that  was  applied  to  the  dealings  of  the  bank, 
with  the  trust  fund  In  Duckett's  Case.  In 
that  case  the  successor  in  trust  of  the  trustee 
who  had  converted  the  trust  fund  to  his  own 
nse  was  allowed  to  recover  the  amount  of  the 
converted  fund  from  the  bank.  Upon  the 
same  principles  the  state  would  have  been 
able  to  recover  from  the  present  appellee  the 
Interest  on  public  money  which  Vansant  with 
Its  aid  converted  to  his  use. 

It  remains  to  be  determined  whether  the 
appellant,  having  as  surety  paid  to  the  state 
the  amount  of  Its  money  thns  converted  by 
Vansant  to  his  own  nse,-  Is  entitled  to  be 
subrogated  to  the  rights  of  the  state,  and 
recover  from  the  appellee  the  $3,774.70  of  that 
money  which  consisted  of  interest  paid  by 
it  to  Iilm  on  the  state's  deposits.  The  gen- 
eral eqnitable  doctrine  of  subrogation,  by 
which  a-  snrety  who  has  paid  the  debt  of  his 
prindpal  becomes  entitled  to  all  of  the  rights 
of  the  creditor  against  the  principal  debtor 
and  to  the  benefit  of  all  securities  for  the  debt 
held  by  the  former  against  the  latter,  Is  uni- 
versally recognized.  We  are,  however.  In 
this  case  asked  to  go  a  step  further,  and  hold 
that  under  such  circumstances  the  right  of 
subrogation  is  not  restricted  to  the  rights  and 
(emedies  to  vrtkidi  the  credit6r  was  entitled 


against  the  principal,  bat  extends  to  Ids  rights 
and  remedies  against  other  persons  who  were 
liable  for  the  debt  which  has  been  satisfied 
by  the  snrety.  We  are  not  aware  that  this 
court  has  ever  been  called  upon  to  pass  on 
that  precise  proposition,  bnt  the  expressions 
which  It  has  used  In  defining  the  right  of  sub- 
rogation are  broad  ^ongh  to  include  the 
principle  yipon  which  the  proposition  rests. 
In  Orem  v.  Wrlghtson,  51  Md.  S4,  34  Am. 
Bep.  286,  the  court  say  of  the  doctrine  of 
subrogation:  "It  is  not  founded  on  contract, 
but  has  Its  origin  In  «  sense  of  natural  jus- 
tice. So  soon  as  a  surety  pays  the  debt  of 
the  principal  debtor,  equity  subrogates  him  to 
the  place  of  the  creditor,  and  gives  him  every 
right.  Hen,  and  security  to  which  the  credi- 
tor could  have  resorted  for  the  payment  of 
bis  debt"  In  Ghlselin  v.  Fergusson,  4  Har. 
&  J.  622,  it  Is  said  that  U  a  surety  paying  the 
debt  of  his  principal  shall  be  considered  to 
stand  In  the  place  of  the  creditor  "for  any  one 
purpose  to  answer  the  ends  of  Justice,  the 
court  cannot  understand  why  be  may  not  be 
so  considered  for  every  purpose,  'Where  the 
same  ends  are  in  view." 

That  the  doctrine  of  subrogation  does  go  to 
the  extent  of  giving  tp  the  snrety,  who  has 
paid  the  debt  of  the  principal,  the  benefit  of 
the  rights  and  remedies  of  the  creditor 
against  all  persons  who  were  liable  for  the 
debt  Is  both  asserted  by  text-writers  and  sus- 
tained by  the  authority  of  many  decided 
cases.  Baylies  oa.  Sureties  and  Guarantors, 
p.  358;  Booker  ▼.  Benson,  83  Ind.  250;  Mc- 
Oormick's  Adm'r  v.  Irwin,  36  Pa.  Ill;  Blake 
T.  Traders'  Bank,  145  Mass.  13,  12  N.  E.  414. 
This  is  especially  held  to  be  true  of  the  sore- 
ties  of  a  fiduciary  who  are  compelled  to  an- 
swer for  his  breach  of  trust  and  they  have 
repeatedly  been  subrogated  to  the  rights  and 
remedies  of  both  the  trustee  and  the  cestui 
que  trust  against  the  fiduciary  and  those  par- 
ticipating In  the  wrongful  act.  Sheldon  on 
Subrogation,  {  89;  Am.  &  Eng.  Bncyl.  of  Law, 
Vol.  24,  p.  216  et  seq.,  and  cases  there  cited; 
Wilson  V.  Doster,  42  N.  O.  231;  Edmunds  v. 
y enable,  1  Fatten  &  Heath,  121;  Boone  Co. 
Bank  v.  Bymm  (Ark.)  56  S.  W.  632;  Blake 
T.  Traders'  Nat  Bank,  supra. 

The  facts  of  the  present  case,  in  our  opla- 
ion,  bring  It  within  the  class  of  cases  last 
referred  to,  and  we  think,  both  upon  princi- 
ple and  authority,  the  appellant  should  be 
subrogated  to  the  right  of  the  state  to  recov- 
er from  the  appellee  as  a  participant  In  Van- 
sant's  breach'  of  trust  in  receiving  to  bis  per- 
sonal credit  and  converting  to  his  own  use 
the  (3,774.70  allowed  to  him  by  the  appellee 
In  return  for  the  use  of  the  state's  money 
deposited  to  his  credit  as  clerk  of  the  court  of 
eotnmon  pleas.  Withottt  the  aid  of  the  ap- 
pellee, the  13,774.70  never  wotrtd  have  been 
deposited  to  his  Individual  credit  and'  could 
not  have  been  drawn  out  by  his  individual 
check.  Not  only  was  the  first  Bltsp  in  the 
dlversldn  of  this  money,  which  Of  right  be- 
longed to  the  state,  taken  by  the  appellee  In 
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entering  It  to  Vansanfs  credit,  bnt,  In  view 
ot  the  facts  surrounding  the  deposit  of  the 
public  funds  with  the  appellee,  the  letter 
written  to  him  bj  Its  teller  amounted  to  a 
virtual  Invitation  to  him  to  deposit  those  funds 
With  It  for  a  consideration  to  be  enjoyed  by 
him  as  an  Individual.  The  practice  and  cus- 
tom ot  the  appellee  and  other  banks  in  al- 
lowing clerks  of  court  Interest  for  thfeir  in- 
dividual use  on  deposits  of  public  funds  set 
up  in  the  answer  can  afCord  no  defense  to 
the  appellee.  It  was  distinctly  held  in  Van- 
sadt  V.  State,  supra,  that  such  custom  in- 
terposed no  obstacle  to  a  recovery  by  the 
state  of  the  very  money  now  In  question 
from  Vansant,  and  the  same  principle  must 
'  be  applied  to  the  present  suit  to  enforce,  by 
way  of  subrogation,  the  state's  right  to  re- 
cover It  from  the  appellee  as  a  participant  In 
Yansant'B  breach  of  trust. 

The  appellant,  being  subrogated  to  the 
right  of  the  state  in  respect  to  Its  claim 
against  the  appellee,  is  entitled  to  the  bene- 
fit of  every  right,  lien,  and  security  which 
existed  in  favor  of  the  state  in  reference  to 
the  claim.  Among  these  may  properly  be 
classed  the  state's  exemption  from  the  run- 
ning of  limitations  against  It  In  Orem  y. 
Wrightson,  supra,  it  was  beld  that  a  surety 
who  bad  paid  the  debt  of  the  principal  to 
the  state  was  entitled  to  enjoy  by  subrogation 
the  right  of  priority  over  other  creditors  In 
the  distribution  of  the  assets  of  the  principal 
debtor  which  would  have  existed  In  favor  of 
the  state  as  a  creditor  had  the  claim  been 
asserted  by  it  The  reasoning  which  led 
our  predecessors  to  the  conclusion  there  ar- 
rived at  requires  us  to  hold  that  the  present 
appellant  Is  entitled  to  stand  In  tbe  state's 
position  In  reference  to  its  claim  against  the 
appellee,  and  enjoy  its  exemption  from  the 
operation  of  the  statute  of  limitations. 

For  the  reasons  stated  by  us,  the  decree 
appealed  from  must  be  reversed;  and,  as  it  is 
apparent  that  the  appellant  is  entitled  to 
recover,  we  will  not  remand  the  case,  but 
will  enter  Judgment  in  Ite  favor  for  the  prin- 
cipal amount  of  Ite  claim. 

Decree  reversed,  and  decree  entered  in  this 
court  In  favor  of  the  appellant  against  the 
appellee  for  $3,774.70,  with  interest  from  this 
date,  and  costa  above  and  below. 


(»7  Kd.  685) 

Gllili  V.  STAYLOB. 
(Court  of  Appeals  of  Maryjand.    July  2,  1908.) 

MASTBR  AND  SERVANT-RBCOVEIRT  OF  WAQHS 
—LIMITATIONS-PROMISE  TO  PAY— BVIDENCH 
— ADMISSIBILITY- INSTRUCTIONS. 

1.  In  an  action  for  BerriceB  rendered,  testi- 
mony as  to  the  plalntitC's  manner  of  living,  his 
appearance,  and  the  condition  of  his  clothing,  ia 
inadmissible  to  prove  the  nonpayment  of  his 
wages. 

2.  A  witness  who  worked  for  defendant  may 
state,  in  an  action  by  another  for  services,  how 
she  came  to  go  there,  as  showing  tbe  opportu- 
nity she  had  of  becoming  acquainted  with  facta 
to  which  «be  deposed. 


S.In  an  action  tor  services,  testimony  am  to 
what  another  employs  received  is  inadmissible 
to  show  any  agreement  to  pay  plaintiff  the  same 
amount  or  what  her  services  were  worth. 

4.  An  instruction,  in  an  action  for  services, 
that  if  there  was  no  agreement  as  to  price  tbe 
plaintiff  was  entitled  to  recover  such  sum  as  tbe 
serrices  were  worth,  not  exceeding  the  price 
named  in  the  account,  is  warranted  where  tbe 
evidence  was  snfilcient  to  justify  a  finding  on 
the  qnantum  meruit,  if  there  was  no  contract 
fixing  the  amount  of  the  wages. 

5.  Where  plaintiff's  instructions  in  an  action 
for  wages  are  susceptible  of  the  interpretation 
either  that  the  promise  to  remove  the  bar  of 
limit'tions  was  made  within  three  years,  or 
that  the  original  promise  was  only  iateuded  to 
be  performed  after  tlie  promisor's  death,  the 
granting  of  an  instruction  restricting  it  to  the 
former  theory  eliminates  the  latter  alternative. 

6.  In  an  action  for  services,  an  instruction 
that,  if  there  was  no  agreement  as  to  price, 
plaintiff  was  entitled  to  recover  snch  sum  as  the 
services  were  worth,  if  a  prcHuise  to  pay  was 
made  within  three  years  prior  to  the  suit,  is 
not  sustained  by  evidence  of  declarations  of  the 
promisor  indicating  a   purpose   to  provide  tor 

Elaiutiff  after  her  death,  since  to  remove  the 
ar   ot    limitations    an    acknowledgment    of    a 
present  subsistiag  indebtedness  must  be  proved. 

Appeal  from  Superior  Court  of  Baltimore 
City;    Charles  E.  Phelps,  Judge. 

Action  by  John  Staylor  against  Roger  T. 
Gill,  administrator  of  Catharine  L.  Staylor. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.    Reversed. 

Argued  before  McSHERRT,  C.  J.,  and 
FOWLER,  BOYD,  PAGE,  PEARCB,  and 
SCHMUCKER,  JJ. 

William  S.  Bryan,  for  appellant  Obarles 
Morris  Howard,  for  appellee. 


McSHERRY,  a  J.  This  case  IB  here  for 
the  second  time.  The  former  appeal  will 
be  found  reported  In  93  Md.  453,  49  Atl. 
650.  The  Judgment  against  which  the  first 
appeal  was  taken  was  reversed,  and  a  new 
trial  was  awarded.  The  new  trial  resulted 
In  a  second  verdict  and  Judgment  for  the 
plaintiff,  and  hence  the  pending  appeal. 

The  suit  was  instituted  to  recover  from 
the  administrator  ot  Catharine  L.  Staylor, 
deceased,  wages  alleged  to  have  been  earn- 
ed by  the  plaintiff  in  tbe  service  ot  tbe  de- 
cedent during  her  lifetime.  The  period  over 
which  the  services  are  alleged  to  have  ex- 
tended covered  1?  consecutive  years,  from 
tbe  fall  of  1886  to  October,  1890,  when  Mrs. 
Staylor  died.  With  tbe  declaration  there 
was  filed  a  bill  ot  particulars  wherein  the 
plaintiff  claimed  |5  a  week  for  each  week 
of  those  13  years..  Tbe  defendant  pleaded 
never  promised,  never  Indebted,  and  tbe 
statute  of  limitations.  The  plaintiff  set  up  a 
special  oral  contract  by  the  terms  of  which 
he  was  to  receive  $5  per  week,  and  be  insist- 
ed that  no  part  of  the  sum  earned  by  him 
had  been  paid.  Tbe  defendant,  on  the  other 
hand.  Insisted  that  the  contract  price  for  the 
services  was  |3  per  week,  which  had  been 
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paid.  During  the  progress  of  tbe  second 
trial  six  bills  ot  exception  wwe  signed,  five 
of  which  relate  to  rulings  on  the  admlsslbill- 
t7  of  evidence,  and  tbe  sixth  to  the  action 
of  the  trial  conrt  on  the  prayers  for  Instruc- 
tions to  the  jury. 

The  first,  second,  and  third  exceptions, 
presenting  cognate,  if  not  identical,  questions, 
win  'be  considered  together.  For  the  pur- 
pose of  proving  that  the  wages  sued  for  had 
not  been  paid,  a  witness  testified  that  the 
plaintiff  *^va8  a  moderate  liver,  and  not  an 
extravagant  man  any  way,  because  the  way 
his  living  showed  it."  Thereupon  the  plaln- 
tllTs  counsel  asked:  "In  what  respect  did 
his  living  indicate  that?"  To  that  question 
objection  was  made,  but  the  court  overruled 
the  objection,  and  the  witness  answered:  "I 
Judged  from  his  appearance;  I  speak  from 
the  observation  I  saw  of  the  man  on  the 
street  and  the  dress  he  has  got  there;"  and 
the  witness  then  went  on  to  describe  the 
plalntlfTs  clothes.  In  the  second  exception 
another  witness  was  asked:  "What  can  you 
say  during  the  time  that  John  was  living 
with  Mrs.  Staylor,  after  the  death  of  Mr. 
Staylor,  about  his  condition  and  appear- 
ance?" The  witness  replied,  when  the  objec- 
tion to  the  question  had  been  overruled: 
"I  never  knowed  him  to  have  any  money 
nor  any  clothes  but  one  suit,  to  my  knowl- 
edge." He  described  the  plaintiff's  clothes 
as  ragged,  and  said  they  were  fastened  with 
sticks.  In  the  third  exception  another  wit- 
ness was  asked:  "What  did  yon  observe  In 
regard  to  his  appearance,  as  Indicating  pros- 
perity or  otherwise,  or  anything?'  Over  the 
defendant's  objection  the  witness  was  per- 
mitted to  answer,  and  he  replied:  "John's 
appearance  of  prosperity  was  very  bad,  so 
far  as  I  saw;  any  other  young  man  around 
was  dressed  better  than  he  was." 

We  think  It  quite  dear  that  there  was  er- 
ror in  each  of  these  rulings.  The  testimony 
was  wholly  Irrelevant  to  any  issue  joined  In 
the  cause.  It  did  not  prove  that  the  serv- 
ices alleged  to  have  been  rendered  were  per- 
formed, nor  did  It  establish  their  value,  nor 
did  It  tend  to  show  that  the  plaintiff  had 
not  been  paid,  or  that  the  deceased  within 
three  years  before  the  suit  was  brought  liad 
promised  to  pay  for  them.  If  it  were  universal- 
ly and  invariably  true  that  every  individual 
who  earned  and  was  paid  his  wages  always 
dressed  well,  and  always  had  money  in  his 
pocket,  then  tbe  fact  that  he  did  not  dress 
well,  and  that  he  was  without  money,  might 
tend  to  show  that  he  had  not  been  paid.  But 
there  are  too  many  careless  and  improvident 
persons  in  the  world  to  permit  indifference  In 
dress  or  Impecunloslty  to  be  treated  as  evi- 
dence In  any  way  tending  to  prove  the  non- 
payment of  a  debt  alleged  to  be  due  to  them. 
There  la  not  the  slightest  relation  between 
those  very  common  conditions  and  the  con- 
clusions sought  to  be  drawn  from  them. 

Mrs.  Donavin  was  called  as  a  Witness. 
She  testified  that  she  had  worked  for  her 


aunt,  Mrs.  Staylw,  and  tbe  fourtb  exception 
was  taken  to  the  action  of  the  court  in  al- 
lowing her  to  be  asked  this  question:  "Just 
state  how  you  came  to  go  there  and  what 
you  were  doing  there."  The  witness  went 
to  do  house  work  for  Mrs.  Staylor  shortly 
after  the  plaintiff  bad  been  hired  to  do  the 
butchering  which  Mrs.  Staylor  carried  on 
after  the  death  of  her  husband.  Tbe  ques- 
tion was  merely  preliminary,  and  was  evi- 
dently designed  to  lay  before  the  Jury  a  de- 
scription of  the  opportunities  which  the  wit- 
ness had  had  to  become  acquainted  with  the 
facts  to  which  she  later  on  deposed.  We 
do  not  see  any  error  In  the  ruling. 

Mrs.  Staylor  also  bad  In  her  employ  her 
brother,  Albert  W.  Lutz,  to  assist  in  the 
butchering  business.  In  the  fifth  exception 
Mrs.  Donavin  was  asked:  "Do  yon  know 
anything  about  Mr.  Lutz's  payment,  as  to 
how  much  wages  he  got?"  That  question 
was  allowed  to  be  asked  over  the  defend- 
ant's objection,  and  the  witness  replied:  "He 
got  five  dollars  a  week."  Proving  what 
wages  Lutz  got  did  not  tend  to  show  that 
Mrs.  Staylor  had  agreed  to  give  the  plaintiff 
the  same  amount,  nor  did  It  throw  any  light 
on  the  inquiry  as  to  what  the  services  of 
the  plaintiff  were  worth.  The  question 
should  have  been  excluded. 

We  now  come  to  the  prayers  set  out  In  the 
sixth  exception.  The  plaintiff  presented  one, 
and  the  defendant,  seven,  besides  two  spe- 
cial exceptions  to  the  plalntlfTs  prayer.  The 
plaintiff's  prayer  was  granted,  tbe  special 
exceptions  thereto  being  overruled,  and  the 
defendant's  second,  third,  fourth,  and  sixth 
prayers  were  granted,  whilst  the  first,  fifth, 
and  seventh  were  rejected. 

Tbe  plaintiff's  prayer  Is  nearly  Identical 
In  terms  with  the  defendapt's  seventh  modi- 
fied prayer  as  granted  on  the  first  trial.  It 
proceeds  upon  two  theories,  namely:  First, 
If  the  Jury  should  find  that  there  was  a 
contract  of  hiring  at  a  stipulated  price,  and 
that  the  services  were  rendered,  and  that 
the  decedent  in  her  lifetime  promised  to  pay 
therefor,  then  the  plaintiff  was  entitled  to 
recover  the  agreed  price;  and,  secondly.  If 
the  Jury  should  find  there  was  no  agreement 
as  to  price,  then  the  plaintiff  was  entitled 
to  recover  such  sum  as  the  services  were 
worth,  not  exceeding  the  price  named  In  the 
account  filed,  provided  in  each  insta-nee  the 
jury  should  further  find  that  said  promise 
was  made  to  take  effect  within  three  years 
prior  to  the  institution  of  tbe  suit  There 
were  two  special  exceptions  filed  to  the 
granting  of  that  prayer:  First,  that  there 
was  no  legally  sufficient  evidence  to  author- 
ize a  recovery  on  the  quantum  meruit;'  sec- 
ondly, that  there  was  no  legally  sufficient 
evidence  of  any  new  promise  made  to  take 
effect  within  three  years  prior  to  the  insti- 
tution of  tbe  suit  If  neither  ot  these  spe- 
cial exceptions  prevails,  the  prayer  must  be 
held  to  be  sound,  because  it  is  a  substelntlal 
reproduction    ot   the    defendant's    modified 
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seventh  prayer  in  tbe  first  trial,  and  tliat 
prayer  was  decided  by  tiiis  court  to  be  cor- 
rect on  the  former  appeaL  98  Md.  45&-475, 
49  Atl.  650. 

We  must  now  turn  to  the  record  to  as- 
certain whether  either  of  the  special  excep- 
tions is  well  founded.  With  respect  to  tbe 
first  special  exception  we  need  only  say  that 
there  was  suflScient  evidence  of  tbe  value 
of  the  plalntlfCs  serrlces  to  justify  a  find- 
ing on  the  quantum  meruit,  if  the  jury  were 
satisfied  that  there  was  no  contract  which 
fixed  the  amount  of  the  wages.  The  second 
special  exception  presents  a  more  difficult 
question.  The  concluding  proviso  of  the 
plaintiff's  prayer  is  susceptible  of  two  in- 
terpretations, namely,  either  that  such  a 
promise  as  would  remove  the  bar  of  the 
statute  of  limitation  was  made  within  three 
years  prior  to  the  institution  of  the  suit, 
or  that  the  original  promise  to  pay  for  <the 
services  was  intended  to  be  performed  only 
after  the  death  of  Mrs.  Staylor— that  it  was 
a  post  obit  promise.  The  defendant's  sixth 
prayer,  which  was  granted,  obviously  re- 
stricts the  proviso  to  the  first  of  the  two 
named  alternatives,  or  else  the  two  prayers 
are  hopelessly  inconsistent,  because  the 
stxth  prayer  distinctly  Instructed  the  jury 
that  under  the  pleadings,  before  the  jury 
could  return  a  verdict  for  tbe  plaintiff  for 
any  wages  earned  more  than  three  years 
prior  to  the  Institution  of  the  suit,  they  must 
find  that  within  three  years  before  the  suit  was 
brought  Mrs.  Staylor  either  expressly  prom- 
ised to  pay  such  wages,  or  that  she  made 
a  distinct  acknowledgment  that  such  wages 
were  dne  and  were  an  existing  obligation. 
Now,  if  an  express  promise  or  a  distinct 
acknowledgment  made  within  three  years 
before  tbe  bringing  of  the  suit  was  neces- 
sary to  enable  &e  plaintiff  to  recover  for 
any  wages  earned  more  than  three  years 
prior  to  the  institution  of  tbe  suit,  it  was 
clearly  so  because  but  for  such  promise  or 
acknowledgment  the  statute  of  limitation 
would  have  defeated  a  recovery  for  any 
wages  earned  more  than  three  years  before 
the  suit  was  brought,  and  this  could  not 
have  been  the  case  If  the  undertaking  on 
the  part  of  Mrs.  Staylor  bad  been  to  pay 
only  after  her  death,  the  suit  having  been 
brought  on  February  9,  1900.  Excluding, 
then,  the  post  obit  contention,  because  even 
upon  tbe  concession  that  the  evidence  sup- 
iwrted  It  tbe  defendant's  sixth  prayer  elim- 
inated it,  is  there  any  legally  sufficient  evi- 
dence to  show  such  a  promise  or  acknowl- 
.  edgment  as  would  remove  the  bar  of  the 
statute  to  that  part  of  the  claim  which  ac- 
crued more  than  three  years  before  the  suit 
was  brought? 

The  law  of  Maryland  is  definitely  settled 
as  to  what  promise  or  acknowledgment  will 
remove  tbe  bar  of  the  statute.  To  remove 
the  bar  of  the  statute,  an  acknowledgment 
of  a  present  subsisting  Indebtedness  must 
be  proved,  and  it  must  not  be  accompanied 


by  any  qualification  or  dedacation  wtaicli. 

If  true,  would  exempt  tbe  promisor  from  a 
moral  obligation  to  pay.  Stewart  v.  Gmrrett 
&  Maus,  65  Md.  392,  6  AtL  324,  67  Am. 
Repk  333;  Dawson  t.  .King,  20  Md.  442; 
Eliicott  V.  Nichols,  7  Gill,  85,  48  Am.  E>ec 
646.  Several  witnesses  testified  to  snndry 
statements  made  by  Mrs.  Staylor  consider- 
ably more  than  three  years  before  her  death, 
and  we  wUl  consequently  not  pause  to  con- 
sider them.  There  are  only  three  witnesses 
who  profess  to  give  declarations  of  Mrs. 
Staylor  within  three  years  before  the  suit 
was  brought,  and  they  are  Mrs.  DonavlD, 
Christian  Brandau,  and  John  McKewen. 
Mrs.  Donavln  testified:  "Mrs.  Staylor  never 
paid  Johnny  anything  at  all.  Q.  State  how 
you  came  to  know  that.  A.  Of  course,  I 
would  see  them  If  he  got  anything.  He 
would  ask  Mrs.  Staylor  for  25  cents  or  10 
cents  to  get  a  piece  of  tobacco  or  anything. 
If  he  had  any  money,  I  don't  think  he  would 
come  and  beg  her  for  it.  Johnny  would 
come  to  Aunt  Kate  and  say,  1  want  some 
money;'  and  she  said,  'Oh.  Johnny,  you 
don't  want  It  now;  wait  tul  I  die.'  She 
said,  1  will  leave  it  to  you  and  Maggie — 
all  to  you  and  Maggie — when  I  die;'  and 
Johnny  says,  'I  don't  think  I  am  going  to 
get  anything  at  all;'  and  she  said,  'Yes,  you 
will;  I  will  leave  it  all  to  you  and  Maggie; 
don't  take  it  away  now  while  I  am  living;' 
and  of  course  Mr.  Staylor  didn't  bother  her 
any  more  talking  about  It.  I  have  heard 
her  say  that  lots  and  lots  of  times.  I  re- 
mained there  four  and  a  half  years.  I  stay- 
ed there  until  1890.  I  was  married  in  1891. 
I  left  there  about  six  months  before  I  was 
married.  I  visited  my  aunt  right  often  aft- 
er I  was  married.  I  bad  conversations  with 
her  on  the  subject  of  Johnny  after  I  left 
The  month  before  she  died  she  said  to  me, 
'Maggie,  won't  you  come  here  and  take  care 
of  Johnny?'  She  said,  'I  don't  think  I  am  go- 
'Ing  to  live  much  longer,  and  won't  you  come 
here  and  keep  house  for  him — ^take  care  of 
him?'  I  said,  'Yes,  auntie,  I  will  certainly 
take  care  of  Johnny  as  long  as  he  lives;' 
and  she  said,  'All  right,  I  will  be  satisfied 
if  I  take  care  of  Johnny;  everything  I  have 
got  is  Johnny's  and  yours.'  That  was  about 
a  month  before  she  died."  Brandau  testi- 
fied: "I  don't  know  anything  about  their 
relations  or  what  wages  he  was  getting  or 
wages  promised.  Mrs.  Staylor  said  he  didn't 
get  anything  outside  of  a  little  spending 
money  and  his  board,  and  she  would  fix 
him  at  the  end  of  her  death.  Q.  She  said 
he  didn't  get  anything  outside  of  a  little 
money?  A.  And  board.  Q.  But  she  would 
fix  him  at  her  death?  A.  That  was  what 
she  told  me.  Q.  She  told  yon  that  herself? 
A.  She  told  me  that  directly.  Q.  When  did 
she  tell  you  that?  A.  Well,  as  late  as  1896 
— about  a  year  before  her  death."  On  cross- 
examination  witness  said:  "Q.  What  was 
it  she  said?  A.  She  said  she  had  fixed 
Johnny  at  the  end  of  her  death.    Q.  She 
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bad  fixed  Johnny  at  the  end  of  her  death? 
A.  Yea,  Blr;  and  he  wasn't  getting  anything 
ontslde  of  board  and  a  little  spending  mon- 
ey. It  vas  Yerbal  conTenation;  she  didn't 
write  a  letter  to  me."  McKewen  testified 
as  follows:  "A.  She  said  she  was  saving 
his  money,  and  after  tills,  one  day  aboi^t  18 
months  before  she  died,  I  was  at  the  place, 
and  conld  hear  her.  She  was  talking  to 
Johnny  and  Mrs.  Staylor— had  a  little  quar- 
rel— and  she  says —  I  was  sitting  at  a 
fence  between  us,  and  she  was  scolding 
with  John,  and  I  said,  'Mrs.  Staylor,  It  don't 
look  like  you  are  going  to  do  what  you  said' 
— she  was  saving  the  money  there  for  him, 
and  the  business  was  his  when  she  died, 
and  that  was  the  remark  I  related  to  her 
over  the  fence.  Q.  You  said  they  had  a  lit- 
tle quarrel.  A.  Yes,  sir.  Q.  What  do  you 
mean?  A.  Words,  you  know;  Jawing  about 
something  —  some  private  matter.  Inside 
there.  I  don't  know  what  it  was;  some- 
thing the  .matter,  or  sometlilng.  I  couldn't 
tell  whether  It  was  money  he  wanted  her 
to  give  blm.  1  don't  know  what  It  was, 
but  she  quarreled,  and  she  was  giving  him 
a  jawing,  and  this  remark  that  she  said  to 
him,  when  I  says.  That  don't  lobk  like  you 
were  going  to  do  what  you  said;'  and  she 
said,  'I  have  got  to  do  something  with  him 
to  stop  him.'  Q.  She  said,  'I  have  got  to 
do  something  with  him'?  A.  She  said  she 
bad  to  do  something  to  John  when  he  had 
got  the  "humps.'  anyhow,  to  stop  him.  She 
meant  to  cool  blm  down,  and  go  to  work, 
so  she  said;  but  wliatever  the  dispute  was 
about  I  don't  know,  and  John  made  believe, 
I  think,  he  was  going  away,  and  he  would 
leave  there,  or  something  of  the  character. 
Q.  Did  she  or  not  at  a  later  time  than  after 
this  ever  tell  yon  anything  about  saving 
his  money?  A.  Yes,  sir;  she  told  me  that 
after.  She  said,  'I  am  saving  his  money  for 
him,'  right  there.  Q.  Right  in  the  yard 
there?  A.  Yes,  sir;  right  afterwards.  Q. 
In  the  yard,  that  day?  A.  Yes,  sir;  right 
afterwards;  yes,  sir." 

We  do  not  think  that  any  of  this  testi- 
mony can  be  strained  Into  a  promise  to 
pay  or  Into  an  acknowledgment  of  a  sub- 
sisting debt  At  best,  it  consistB  of  loose 
and  inconclusive  declarations  of  a  purpose 
on  the  part  of  Mrs.  Staylor  to  provide  for 
the  plaintiff  after  her  death,  and  tliat  could 
only  mean  by  will,  as  he  was  not  one  of  her 
next  of  kin.  It  falls  very  far  short  of  show- 
taig  either  a  promise  to  pay  a  debt  or  an 
acknowledgment  of  a  subsisting  debt,  and 
the  special  exception  we  are  now  consider- 
ing should  have  been  sustained.  On  the 
fonner  appeal  there  was  no  special  excep- 
tion to  the  plaintiff's  prayer,  and  therefore 
no  question  as  to  the  legal  sufficiency  of 
the  erldence  to  support  its  hypotheses  arose 
or  was  considered.  Of  course,  it  must  I>e 
anderstaod  that  the  rejection  of  this  first 
prayer  would  not  preclude  the  plaintiff  from 
recovering  the  value  of  the  servlcea  he  ren- 
te A.— 26 


dered  within  three  yean  before  the  nilt  waa 
brought 

The  defendant's  first  and  fifth  prayers, 
which  were  rejected,  restricted  the  right  of 
recovering  to  the  value  of  the  services  ren- 
dered wltUn  three  years  before  the  suit 
was  brought  Both  prayers  refer  to  the 
];deadings,  and.  In  view  of  the  conclusion 
we  have  reached  in  considering  the  plain- 
tiff's first  prayer,  ought  to  have  been  grant- 
ed, unless  the  evidence  Justified  the  Jury 
in  finding  that  by  the  terms  of  the  employ- 
ment the  plaintiff  was  not  to  be  paid  until 
the  death  of  Mrs.  Staylor.  But  that  theory 
was  distinctly  excluded  by  the  granted  ebcth 
prayer  of  the  defendant  There  was  no  er- 
ror in  rejecting  the  defendant's  seventh 
prayer.  The  credibility  of  the  testimony 
tending  to  show  payment  was  for  the  jury, 
and  not  for  the  court  to  pass  upon. 

Because  of  the  errors  indicated,  namety. 
the  rulings  in  the  first,  second,  third,  and 
fifth  exceptions,  and  the  granting  of  the 
plaintlfTs  prayer  in  the  teeth  of  the  second 
special  exception,  and  the  rejection  of  the 
defendant's  first  and  fifth  prayers,  the  judg- 
ment must  be  reversed,  and  a  new  trial 
will  be  awarded;  and  it  is  accordingly  so 
ordered. 

Judgment  reversed,  with  costs  above  and 
below,  and  new  trial  awarded. 


(65  N.  J.  E).  138) 
MACON  KNITTING  CO.  et  aL  ▼.  LBICBS- 
TEK  MILLS  CO.  et  al. 

(Court  of  Chancery  of  New  Jersey.    July  6, 
1903.) 

PATENTS— LICENSB-DEFECT8  IN  PATENT  AR- 
TICLE —  PRESUMPTION  —  EVIDENCE  —  BUR- 
DEN OP  PROOF— STIPULATION— LICENSEE  OR 
ASSIONBE— EVICTION  OF  LICENSEE— SUBSE- 
QUENT AOREBHBNT  —  WARRANTY  —  RESCIS- 
SION AND  ABANDONMENT— SPECIFIC  PER- 
FORMANCB-DBCRBB-RELIBF  GRANTED. 

1.  Where  knitting  machines  for  which  a  pat- 
ent had  been  secured  by  complainant  were  to  be 
constructed  from  the  same  design  and  delivered 
to  defendant  in  three  installments,  to  be  used 
by  defendant  under  a  license,  proof  of  the  in- 
elDciency  of  the  first  iustaiiment,  due  to  defects 
in  design,  will  raise  a  presumption  that  every 
machine  which  was  to  be  built  under  the  license 
was  i?imilarly  inefficient. 

2.  To  constitnte  a  knitting  machine  "practi- 
cally operative,"  within  the  meaning  of  a  con- 
tract by  the  patentee  to  construct  the  same  for 
the  use  of  defendant  in  the  manufacture  of  cer- 
tain woolen  goods  specified  in  the  contract,  and 
which  were  manufactured  and  sold  by  defend- 
ant in  its  business,  such  operativeneas  mnst  be 
tested  by  the  purpose  for  which  the  machine  is 
built,  by  the  work  of  other  knitting  machines, 
by  tne  quantity  and  quality  of  the  goods  pro- 
dnced,  and  by  the  durability  of  the  machine  atad 
its  freedom  from  liability  to  become  disarranged 
or  to  waste  material. 

3.  Slvideuce  examined,  and  held  insufficient  to 
show  a  disapproval  withbi  the  required  time  of 
machines  constructed  by  the  patentee  for  the 
use  of  a  manufacturer. 

4.  Where  a  licensee  of  a  patented  machine 
used  the  same  for  six  months  after  an  expert 
appointed  by  the  patentee  to  install  the  ma- 
chines and  give  iustructions  in  their  use  had 
ended  his  supervlsioa  and  left  the  establishment 
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'  of  the  licensee,  the  bniden  of  proving  that  the 
machines  were  defective  and  practically  inop- 
erative, in  breach  of  the  terms  of  the  license, 

.  was  on  the  licensee. 

5.  Evidence  examined,  and  TuM  snsacient  to 
show  that  knitting  machines,  constructed  by  a 
patentee  for  the  use  of  a  manufacturer,  were 
practicably  operative,  in  compliance  with  the 
provisions  of  a  contract  granting  a  license  for 
thfir  use  in  the  manufacture  of  woolen  goods. 

6.  A  recital  in  a  judgment  that  a  stipulation 
had  been  entered  into  between  the  parties  to 
the  action  amounts  to  an  admission  in  open 
court  that  the  stipulation  had  been  executed  by 
them;  the  relief  granted  by  the  decree  being 
in  conformity  thereto. 

7.  One  who  accepts  from  a  patentee  of  a  ma- 
chine a  license  to  use  a  certain  number  of  ma- 
chines for  the  manufacture  of  a  specified  article, 
and  for  no  other  purpose,  is  not,  as  respects  his 
right  to  withhold  the  payment  of  the  license  fee 
or  royalty,  on  the  ground  that  the  machine  is 
an  infringement  of  the  patent  right  of  a  third 
person,  an  assignee  of  the  patent  right,  instead 
of  a  licensee,  within  the  meaning  of  the  rule 
relating  to  the  right  of  such  an  assignee  to  set 
up  the  invalidity  of  the  patent,  since  the  license 
neither  transfers  the  whole  or  an  undivided  part 
of  the  patent,  nor  the  exclasive  right  to  use  the 
patented  article. 

8.  A  decree  against  the  licensee  of  the  paten- 
tee of  a  machine,  which  determines  that  the 
machine  is  au  infringement  of  another  patent, 
in  so  far  as  it  includes  the  generic  novelty  of 
the  latter,  is  an  eviction  of  the  licensee,  which 
will  relieve  him  from  the  payment  of  royalties. 

9.  After  a  licensee  of  a  patentee  had  been 
evicted  by  a  decree  enjoining^  the  use  of  the 
patented  machine  as  an  infringement  on  the 
patent  right  of  a  third  person,  an  agreement 
was  entered  into  between  the  latter  and  the  li- 
censor, by  which  the  licensor  was  authorized  to 
grant  to  its  former  licensee  the  right  to  make 
such  machines  and  nse  them  for  tide  manufac- 
ture of  a  ppecified  article,  but  for  no  other  pur- 
pose. Held,  that  the  agreement  nullified  the 
effect  of  the  decree,  in  so  far  as  it  constituted 
an  eviction  of  the  licensee  and  relieved  it  from 
the  payment  of  royalties,  though  the  rights  ac- 
quired by  the  licensee  under  the  agreement  were 
more  restricted  than  those  acquired  under  the 
original  license. 

30.  A  patentee,  in  granting  a  license  to  use  the 
patented  article,  impliedly  warrants  that  he  pos- 
sesses the  title  to  the  patent  right,  and  that  the 
licensee  will  not  be  evicted  therefron^;  but  he 
does  not  warrant  the  validity  of  the  lettei's  pat- 
ent. 

11 .  Where  a  licensee  of  a  patent  right  receives 
information  that  the  patent  is  an  infringement 
of  the  pateut  right  of  a  third  person,  he  need 
not  wait  until  he  is  actually  evicted,  but  may 
abandon  the  license  at  once,  and  avoid  the  fur- 
ther payment  of  royalties. 

12.  In  a  suit  to  specifically  enforce  an  agree- 
ment by  the  licensee  of  a  patent  right  to  de- 
liver to  the  licensor  the  last  installment  of  cer- 
tain corporate  stock  and  bonds  in  payment  of 
royalties,  the  defense  to  which  euit  is  that  the 
defendant  abandoned  the  license,  after  usiag  it 
for  some  time,  on  the  ground  that  the  patent 
infringed  the  patent  right  of  a  third  person,  the 
court  will  not  refuse  to  grant  relief  on  the  sus- 
tainment  of  such  defense,  but  will  render  a  de- 
dree  for  specific  performance,  with  an  allow- 
ance to  the  defendant  of  a  pecuniary  compensa- 
tion equal  to  the  royalties  which  would  have 
accrued  during  the  period  that  the  license  was 
not  used. 

Bill  by  the  Macon  Knitting  Company  and 
others  against  the  Leicester  Mills  Company 
and  others,  to  cpmpel  specific  pei:formance  of 
a  contract  to  pay  royalties  for  the  use  of  a 
patented  article..   Decree  for  complainants., 


The  following  preliminary  statement  win 
disclose  the  general  features  of  the  cause  to 
be  determined:  On  January  2,  1896,  and  on 
November  18,  1895,  patents  were  allowed  to 
Joseph  Bennor  for  certain  improvementa  in 
straight  knitting  jackets  for  making  fashioned 
hosiery.  On  September  14,  1894,  Bennor  con- 
veyed a  one-half  Interest  in  this  invention  to 
the  Macon  Knitting  Company,  the  other  com- 
plainant On  February  10,  1896,  the  com- 
plainants entered  into  an  agreement  with  the 
defendant  the  Leicester  Mills  Company,  by 
which  tbey  granted  to  the  latter  company  an 
excluslTe  license  to  manufacture  in  the  United 
States,  for  its  own  use  therein,  to  the  end  of 
the  term  for  which  such  letters  patent  were 
or  might  be  granted,  knitting  machines  con- 
taining the  above-mentioned  patented  Im- 
provements, granting  it  the  sole  right  In  the 
United  States  to  use  the  said  machines  in  the 
manufacture  of  knitted  goods  of  wool,  wor- 
sted, and  merino,  and  of  no  other  material 
and  for  no  other  purpose.  By  said  agreement 
complainants  contracted  to  build  and  furnish 
to  the  defendant  20  knitting  machines,  of  the 
construction  specified  in  the  application  tor 
said  patents,  for  a  cash  price  amounting  to  10 
per  cent.  Above  the  cost  of  their  construction, 
but  not  to  exceed  $200  each,  which  said  ma- 
chines the  defendant  was  to  have  the  right 
to  use  in  the  manufacture  of  the  specified 
goods,  and  which  machines  it  was  agreed 
should  be  practically  operative  and  built  in  a 
workmanlike  manner.  Complainants  agreed  to 
assist  the  defendant  In  placing  said  machines 
in  Its  factory,  and  to  impart  to  a  competent 
person,  to  be  designated  by  said  defendant, 
proper  Instructions  for  operating  the  ma- 
chines. The  defendant  agreed  that  upon  the 
delivery  to  it  of  the  20  machines,  and  upon 
the  practical  operation  of  said  machines,  the 
defendant  would  forthwith  assign  to  the  com- 
plainants 50  shares  of  the  capital  stock  of  the 
said  Leicester  Mills  Company,  of  the  par  value 
of  5100  per  share,  together  with  the  bonds  of 
the  said  company  of  the  value  of  $5,000.  The 
defendant  also  agreed  that  on  January  1, 1898, 
or  before  that  time,  if  It  had  constructed  80 
machines,  it  would  assign  100  more  shares 
of  its  capital  stock  and  the  same  amount  of 
bonds.  The  first  Installment  of  stock  and 
bonds  was  delivered;  but  the  second  Install- 
ment has  not  been  delivered,  and  It  Is  to  com- 
pel the  delivery  of  the  latter  stock  and  bonds 
that  tills  bill  Is  filed.  The  answer,  as  well  as 
the  answer  by  way  of  cross-bill,  sets  up  that 
the  defendant  was  Induced  to  execute  the 
agreement  by  the  false  representation  of  the 
complainants  that  the  machines  would  produce 
stockings  that  would  be  shaped  in  process  of 
manufacture,  and  would  be  marketable  as 
first-class  goods;  that  It  delivered  the  first 
installment  of  stock  and  bonds,  relying  upon 
the  contract  and  upon  ttie  farther  assurance 
already  mentioned;  'that  It  cost  $400  to  make 
each  machine;  that  they  were  not  particniariy 
operative;  that  the  manufactured  product  was 
-not  first-daas  and' merchantable,  bot  had  to 
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be  darned  and  sold  as  second-class  goods.  The 
cross-bill  sets  up  the  same  facts,  and  prays 
tbat  the  stock  and  bonds  already  delivered 
may  be  redelivered  to  the  defendant,  and  that 
damages  may  be  awarded  for  the  expenditure 
made  by  defendant  In  reliance  npon  the  repre- 
sentations made  and  the  written  covenants 
executed  by  the  complainants.  The  supple- 
mental answer  sets  up  that  the  patents  were 
infringements  of  a  preceding  patent  owned  by 
the  Powells,  and  so  the  complainants  had  no 
title  to  convey,  and  that  that  question  was 
then  being  litigated  in  a  federal  court.  By  a 
stlpnlation  this  last  question  was  held  In 
abeyance  until  a  decision  by  the  federal  trib- 
unal, which  decision  was  to  be  regarded  as  de- 
cisive In  this  court  A  decision  has  been  ren- 
dered in  favor  of  the  defendant,  the  character 
and  effect  of  which  decree  will  be  presently 
considered. 

P.  C.  Lowthrop  and  Hector  T.  Fenton,  for 
complainants.  Edward  H.  Munpby,  Joshua 
Posey,  and  Joseph  Jenkln,  for  defendants. 

REED,  V.  C.  (after  stating  the  facts).  Of  the 
two  complainants,  the  Macon  Knitting  Com- 
pany and  Joseph  Bennor,  each  owning  a  one- 
half  interest  in  the  machines  sold,  and  In  the 
right  to  manufacture  and  use  like  machines, 
Mr.  Bennor  was  the  Inventor  and  patentee  of 
the  machines  sold  to  the  Leicester  Mills  Com- 
pany. Previous  to  the  sale,  the  latter  company 
was  a  dealer  in  woolen  yams,  and  for  about 
two  years  had  been  selling  these  goods  to  the 
Macon  Knitting  Company.  Mr.  Bennor,  then 
Interested  In  the  business  of  the  Macon  Knit- 
ting Company,  In  his  Intercourse  with  the  oflB- 
cers  of  the  Leicester  Mills  Company  concern- 
ing the  purchase  of  woolen  yam,  spoke  to 
them  about  the  knitting  machines.  In  conse- 
quence of  his  talk  with  them,  Mr.  Wilson  H. 
Brown,  the  vice  president  and  treasurer  of  the 
Leicester  Mills  Company,  accompanied  Mr. 
Bennor  to  Macon,  and  saw  the  machines  in  op- 
eration. The  result  of  the  conversation  and 
of  this  visit  was  that  the  contract  already 
mentioned  was  entered  into  between  Mr.  Ben- 
nor and  the  Macon  Knitting  Company  on  the 
one  side  and  the  Leicester  Mills  Company  on 
the  other  side.  Of  the  20  machines  sold,  6 
were  sent  to  Germantown,  where  the  Leices- 
ter Mills  factory  was  located,  on  July  25,  6  on 
September  11,  and  8  on  November  4,  1896.  In 
the  latter  part  of  July,  or  the  first  part  of 
August,  of  that  year,  Joseph  N.  Bennor,  Jr., 
the  son  of  the  patentee,  went  to  the  Leicester 
Mills  to  superintend  the  setting  up  and  put- 
ting Into  operation  of  the  machines  sold,  and 
remained  there  until  July,  1897.  The  Leices- 
ter Mills  i)eopIe  constructed  a  shop  for  the 
purpose  of  building  the  additional  machines 
mentioned  in  the  contract.  Mr.  Bennor,  who 
arrived  at  Germantown  before  the  arrival 
of  the  first  installment  of  machines,  devoted 
his  time  to  starting  up  the  machines  shipped, 
making  the  to<ds,  putting  In  the  shafting,  and 
pr^aring  for  the  purpose  of  manufacturing 


machines.  He  says  he  set  up  the  first  arriv- 
ing machines  as  soon  as  they  got  the  shafting 
In,  but  that  It  took  some  time  to  get  ready 
to  run  them.  He  had  to  experiment  on  yarns. 
Some  of  It  was  twisted  too  hard,  some  had 
little  pieces  or  burrs  on  It,  and  some  was  irreg- 
ular in  size,  "and  we  had  to  get  our  samples  of 
proper  weights  before  we  could  start  the  ma- 
chines." It  is  to  be  remarked  here  that  the 
machhies,  while  at  Macon,  had  run  on  cotton, 
excepting  in  those  instances  where  samples 
were  made  from  yam  sent  to  them.  Mr.  Ben- 
nor further  says  that  he  got  the  first  of  these 
machines  started  in  the  latter  part  of  Sep- 
tember, 1886,  and  he  had  them  all  at  work 
by  the  Ist  of  December.  Macta  of  Mr.  Ben- 
nor's  time  was  given  to  the  machine  shop, 
and  therefore,  to  assist  him,  Mr.  James  T.  Hall 
was  sent  from  the  Macon  £jilttlng  Company 
about  the  Ist  of  February,  1897.  Mr.  Hall 
was  the  foreman  of  the  knitting  room  at  the 
Macon  Mills.  Mr.  Hall  ran  the  knitting  ma- 
chines from  the  time  he  came  until  be  left, 
which  was  some  time  in  March.  Before  Mr. 
Hall  came,  Mr.  Bennor  had  a  boy  whom  be 
taught  to  help  him  run  the  machines.  This 
boy  remained  until  the  first  week  that  Mr. 
Bennor  wad  there,  and  then  another  boy  was 
hired,  who  remained  two  or  three  weeks  after 
Mr.  Hall  left  He  was  discharged  by  the  ofli- 
cers  of  the  Leicester  Mills  Company.  After 
Mr.  Hall  left,  the  Leicester  Mills  Company 
employed  Mr.  Thomas  W.  Tustln,  who  began 
to  work  In  the  second  week  in  May,  and  re- 
mained about  one  year.  Mr.  Bennor  and  he 
were  there  together  from  the  second  week  in 
May  until  about  July  4th,  when  Mr.  Bennor 
left,  and  Mr.  Tustln  was  alone  until  the 
Leicester  Mills  Company  ceased  using  the  ma- 
chines. The  machines  ran  until  December. 
On  December  21,  1897,  Mr.  Wilson  H.  Brown, 
the  treasurer  of  the  Leicester  Mills  Company, 
wrote  to  Mr.  Bennor,  stating  that  the  ma- 
chines were  not  "practically  operative,"  and 
notifying  him  that  the  Leicester  Mills  Com- 
pany rescinded  the  agreement  and  asked  him 
to  reinstate  them  in  the  same  tMMitlon  as  be- 
fore the  agreement  was  made.  On  December 
24th  Mr.  Bennor  replied,  refusing  to  entertain 
the  proposition.  On  March  8,  1898,  Mr.  Ben- 
nor and  the  Macon  Knitting  Company  filed 
the  bill  in  this  cause,  and  on  April  29th  the 
defendants  filed  their  answer  and  croes-bill. 

The  bill,  as  already  observed,  asserts  that 
the  machines  were  "practically  operative." 
The  answer  and  cross-bill  charged  that  they 
were  not  "practically  operative,"  and  fur- 
ther charged  that  there  were  false  repre- 
sentations made,  which  induced  the  execu- 
tion of  the  contract.  In  detailing  these  rep- 
resentations, the  answer  states  that  the  de- 
fendants were  induced  to  enter  into  the  con- 
tract by  the  statement  that  the  machines 
would,  could,  and  should  produce  stockings 
that  would  be  shaped  in  process  of  manu- 
facture, and  would  be  marketable  as  first- 
class  goods.  The  answer  then  states  that 
the  stockings  produced  required  to  b&  dam- 
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ed,  which  made  them  ansalable  as  flrst- 
clasB  goods.  The  prolonged  operation  of 
these  machines  by  the  defendants  la  ex- 
plained by  the  statement  that  they  notified 
Mr.  Bennor  in  July,  1897,  that  the  machines 
were  not  In  accordance  with  the  agreement, 
and  that  Mr.  Bennor  requested  defendants 
to  give  them  a  further  trial,  and  agreed 
that,  if  they  were  not  found  to  be  satis- 
factory by  January  1,  1S98,  they  would  be 
taken  back,  and  the  defendants  would  be 
reinstated  in  their  original  position.  The 
cross-bill  charges  that  at  the  time  of  the 
execution  of  the  agreement  it  was  agreed 
that  the  words  "practically  operative" 
meant  that  the  machines  wobld  produce 
fashioned  stockings  that  would  be  market- 
able as  first-class  goods.  It  charges  that  all 
the  stockings  produced  by  the  machines  had 
holes  In  them,  which  required  to  be  darned, 
and  so  made  them  ansalable  as  flrst-clasa 
goods;  that  frequent  and  constant  com- 
plaints  were  made  to  complainants  of  this 
state  of  affairs,  and  as-  frequent  promises 
were  made  by  them  that  the  defects  would 
be  .  remedied,  and  that  the  complainants 
would  demonstrate  that  the  machines  would 
produce  first-class  goods.  The  cross-blU  re- 
states the  conversation  in  July,  already  set 
out  in  the  answer.  The  cross-bill  also  sets 
np  that  large  sums  of  money  were  expended 
in  baying  special  tools,  etc,  to  equip  the 
shop  and  ran  the  machines,  at  a  large  ex- 
pense, and  that  they  also  lost  much  in  the 
manufacture  of  unsalable  goods.  It  char- 
ges a  failure  of  consideration  and  a  failure 
to  perform  tiie  conditions  to  be  performed 
by  the  complainants.  It  asks  that  the  com* 
plainants  may  be  decreed  to  return  the  stock 
and  bonds  and  Interest  already  received,  and 
also  to  pay  the  amount  expended  by  the 
defendants,  already  mentioned. 

It  Is  to  be  observed  that  the  cross-bill 
does  not  ask  for  the  rescission  on  the  ground 
of  fraud,  nor  do  I  find  any  fraudulent  rep- 
resentation of  any  subsisting  fact  by  the 
complainants.  Whether  the  machines  were 
or  were  not  "practically  operative"  In  fact. 
In  the  sense  in  which  the  words  are  used 
in  the  contract,  I  am  quite  clear  that  Mr. 
Bennor  tboaght  the  machines  would  do 
what  he  said  they  would  do.  The  primary 
question  in'  the  case  is  whether  the  ma- 
chines delivered  were  "practically  opera- 
tive." In  that  qnestion  is  also  involved  the 
practical  effectiveness  of  the  machines  to 
be  manufactured,  and  consequently  the  val- 
ue of  the  license  to  manufacture.  Inas- 
much ac  the  Inoperativeness  of  the  20  ma- 
chines Is  attributed  to  defects  in  design, 
and  not  to  defects  in  construction,  the  proof 
of  the  inefficiency  of  the  first  20  machines 
carries  with  it  the  presumption  of  similar 
inefficiency  In  every  machine  which  was  to 
be  built  under  the  llc^ise.  Practlca)  oper- 
ativeness  is  to  be  tested  by  the  purpose  for 
which  the  machine  Is  built  and  sold.  A  ma- 
chine   may    operate    practically    to    make 


bricks;  but,  if  sold  for  the  purpose  of  mak- 
ing tiles,  it  would  be  absurd  to  speak  of  it 
as  "practically  operative."  The  contract  It- 
self recites  the  grant  to  Mr.  Bennor  of  the 
patents  for  an  Improvenjent  In  stockings 
and  the  art  of  making  them,  and  Improve- 
ments in  straight  knitting  machines  for 
making  fashioned  hosiery,  and  recites  that 
the  Leicester  Mills  Company  were  desirous 
of  manufacturing  knitting  machines  con- 
taining those  improvements,  and  acquiring 
the  exclusive  right  to  manufacture  thereon 
knitted  stockings  of  wool,  worsted,  and  me- 
rino, together  with  other  knitted  goods  of 
wool,  worsted,  and  merino.  Then  there  fol- 
lows a  license  to  manufacture  such  knitting 
machines,  with  the  sole  right  to  use  the 
said  machines  In  the  manufacture  of  knit- 
ted goods  of  wool,  worsted,  and  merino,  but 
of  no  other  material.  It  thus  appears  that 
the  machines  were  to  be  "practically  oper- 
ative" in  making  knitted  woolen  goods,  In- 
cluding fashioned  hosiery.  It  Is  apparent, 
also,  that  the  machines  were  to  make  seam- 
less hose.  '  Now,  a  machine  might  make  a 
fashioned  seamless  hose,  and  yet  not  be 
"practically  operative."  Its  operatlveness 
must  be  measured  by  the  work  of  other 
knitting  machines.  In  respect  to  the  quan- 
tity and  quality  of  the  goods  produced,  the 
durability  of  the  machine,  its  freedom  from 
liability  to  disarrangement,  and  its  liability 
to  waste  yam. 

In  the  consideration  of  the  question 
whether  these  machines  were  "practically 
iterative"  to  accomplish  the  purpose  for 
which  they  were  sold,  the  first  fact  that 
strikes  the  attention  Is  that  these  machines 
were  run  for  over  a  year  before  any  writ- 
ten complaint  of  their  Inefficiency  was  made. 
They  were  put  into  operation  by  the  1st  of 
December,  1896,  some  before  that  date,  and 
not  until  December  21,  1807,  was  there  any 
written  expression  of  dissatisfaction.  It  la 
true,  that  the  Messrs.  Brown  say  that  there 
were  repeated  verbal  statements  to  Mr.  Ben- 
nor that  the  machines  were  not  working 
satisfactorily.  One  occasion  is  particularly 
pointed  out,  namely,  when  the  Messrs. 
Brown  and  Mr.  Bennor  were  returning  to- 
gether from  the  meeting  of  the  stockhold- 
ers of  the  Leicester  Mills  Co.  at  Point  Pleas- 
ant, In  July,  1897.  Mr.  Bennor,  however, 
denies  that  then,  or  at  any  time  before  the 
Ist  of  December,  1897,  the  Messrs.  Brown 
expressed  any  disapproval  of  the  work  of 
the  machines.  In  respect  to  the  conversa- 
tion on  the  train  on  the  return  from  Point 
Pleasant,  In  July,  he  says  that  it  solely  con- 
cerned the  proposition  of  the  Messrs.  Brown 
to  purchase  the  right  to  use  the  machines 
on  cotton,  as  well  as  upon  woolen,  fabrics. 
It  is  entirely  clear  that  this  topic  was  dis- 
cussed at  that  time,  and  It  Is  not  clear  that 
any  other  topic  was  debated.  The  denial 
of  Mr.  Bennor,  in  connection  with  the  writ- 
ten correspondence  between  the  parties  cov- 
eting the  period  in  which  the  machines  were 
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mnnlnir,  leave  It  nnproved  that  any  dlaai*- 
pioval  was  Interposed  before  December  21, 
1S87.  TblB  fact,  In  my  Judgment,  leads' to 
tbe  conclusion  that  tbere  conld  not  liave 
been  any  such  radical  defect  in  the  ma- 
chines as  woold  have  arrested  attention.  It 
la  tme  that  the  Messrs.  Brown  claim  that 
tliey  were  Induced  to  persist  In  mnnlng  the 
macliines  by  the  promise  of  Mr.  Bennor 
that  their  defects  would  be  remedied.  Mr. 
Bennor  denies  this.  It  Is  also  to  be  observ- 
ed that  Joseph  N.  Bennor,  Jr.,  who  had  been 
sent  to  Install  the  machines  and  teach  some 
person  to  operate  them,  left  on  July  4,  1807. 
The  adjnstlng  and  teaching  function  of  Mr. 
B^inor  was  then  nnderstood  to  be  ended. 
The  machines  were  at  that  time  turned 
over  to  the  Leicester  Mills  Company.  That 
company  ran  them  for  about  six  months 
thereafter  before  complaint  was  made.  In 
view  of  this  conduct.  It  Is  incumbent  upon 
tlie  defendants  to  show  the  existence  of 
those  defects  in  the  machines  which  render- 
ed them  practically  inoperative. 

The  principal  witness  offered  for  this  pur- 
pose Is  Mr.  Thomas  W.  Tustln.  Tnstln  went 
to  the  Leicester  Mills  the  second  week  in 
May,  1887,  as  superintendent  of  the  hosiery 
department  Tnstln  says  that  the  character 
of  the  prodoct  of  those  machines  was  very 
onaatlsfactory,  and  that  in  bis  opinion  the 
stockings  produced  were  seconds.  The  Im- 
perfections, he  says,  were  in  the  side  of  the 
foot,  where  the  widening  was  done  on  the 
needles;  that  every  pair  of  atocklngs  had 
to  be  darned,  and  that  there  were  seven  or 
eight  holes  for  about  tbiee-foorOis  of  an  inch. 
He  says  that  be  does  not  allude  to  the  hole 
in  tbe  heel,  for  any  machine  will  do  that. 
Then  be  says  there  were  drop  stitches  at  the 
front  of  the  toe  that  required  mending;  that 
if  only  one  was  dropped,  it  might  be  mended 
so  as  to  be  Imperceptible,  but  for  two  oc 
more  no  one  could  make  it  perfect;  that 
80  per  cent  of  tbe  goods  had  dntp  Btltcbes. 
He  any*  that  the  cause  of  the  drop  8tlt<;he8 
was  that  there  is  a  mechanical  piece  of  work, 
a  rod  going  across  called  a  "latch  opener," 
and  that  this  piece  of  rod  would  not  open  the 
latches  and  the  needles  in  time  to  take  the 
yam  as  it  was  deUvored  from  the  yam  bag. 
He  proceeds:  "I  had  a  machinist  all  the  time. 
He  wonld  not  have  mm  hour  in  tiie  machine 
shop,  but  what  I  was  after  blm;  and  when 
be  went  away  from  the  machine,  after  re- 
pairing It,  the  ma«dilne  was  Just  about  tbe 
same  as  before.  There  were  always  8  or  4 
out  of  the  20  machines  out  of  order.  We  had 
trouble  with  the  shaping  of  the  hose.  In 
some  eases  the  sinkers  did  not  work  properly, 
aid  In  others  the  Jacks  threw  the  needles 
up  too  far."  Upon  being  shown  Exhibit  D  1, 
be  said  that  the  average  quality  of  goods 
was  a  little!  worse  than  that.  He  also  says 
that;  because  of  the  imperfectlona  of  tbe 
madilnes  In  setting  up  the  stockings,  there 
was  vaom  waate  of  yam  than  he  ever  saw 
Id  any  other  macAlneu    This  Is  the  substance 


of  the  testimony  of  Mr.  Tustin.  Another  wit. 
ness  for  the  defendants  is  Rudolph  H.  Hunt- 
er. He  is  a  lawyer,  and  testifies  as  a  me- 
chanical expert  He  was  taken  to  see  these 
machines  In  December,  1898,  Just  before  the 
trial  of  this  cause.  Mr.  Tustln  and  Mr.  Evan 
M.  Brown  accompanied  him.  He  was  an 
hour  and  a  half  attempting  to  run  one  ma- 
chine. Mr.  Tnstln  and  his  assistants  tried  to 
run  the  machine  while  Mr.  Hunter  watched 
it  Mr.  Hunter  says  that  his  aim  was  to 
make  it  work  with  proper  effect.  If  they  could 
do  so.  He  says  that  he  did  not  make  any 
material  porticm  of  a  stocking,  because  it  was 
Impossible  to  get  the  machine  to  knit  proper- 
ly,, even  from  the  start  The  needles  would 
not  take  the  loops  and  the  thread,  so  that  the 
course  was  Invariably  imperfect  He  after- 
wards said  that  a  setting  up  might  be  had  at 
the  start,  in  some  cases;  but  those  cases 
wonld  be  exceptional.  He  says  that  this  re- 
sults from  an  Inherent  defect  In  the  design 
of  the  machine,  and  proceeds  to  describe  the 
specific  Imperfections  In  its  operations.  An- 
other witness  for  the  defendants  is  Mr.  Hen- 
ry Beal,  who  was  a  buyer  of  hosiery  for 
Hood.  Fulkrode  &  Oo.  Mr.  Beal  says  that 
In  the  spring  of  1807,  he  ordered  122  dozen 
of  hose  from  the  Leicester  Mills  Company, 
which  hose  were  delivered  about  July  of 
that  year;  that  these  goods  were  not  first- 
class;  that  he  bought  them  t^  sample,  and 
that  they  were  not  as  perfect  as  the  sample; 
that  the  defect  was  in  tbe  big  mark  on 
the  aide,  which  they  called  "fashioning." 
When  asked  If  he  observed  any  slipping  of 
Stitdies,  he  said:  "Yes;  there  were  some 
Imperfect  goods  In  tiie  lot"  When  shown  the 
stocking  marked  Exhibit  D  1,  he  said  that 
they  were  imperfect,  and  he  wonld  consider 
them  seconds.  It  does  not  appear  that  any 
complaint  was  made  to  the  Leicester  Mills 
Company  of  the  character  of  these  gooda  All 
the  stockings  were  sold;  but  witness  says 
that  he  did  not  wish  to  buy  any  more.  The 
testimony  of  these  three  witnesses  constitute 
tbe  case  of  tbe  defendants  respecting  the  In- 
operative character  .of  the  machlnea 

For  the  complainants  there  Is  the  testi- 
mony of  Joseph  Bennor,  tbe  patentee,  under 
whose  supervision  the  20  machines  were 
made  at  Macon  and  tested;  the  testimony  of 
Joseph  N.  Bennor,  his  son,  who  was  sent  to 
tbe  Leicester  Mills  to  Install  them  and  teach 
some  one  to  operate  them;  and  the  testimony 
of  Mr.  Hall,  who  was  in  charge  ol  the  ma- 
chines for  six  weeks  In  1887.  They  all 
testify  to  the  efildency  of  the  machines. 
Joseph  Bennor,  who  visited  tbe  Leicester 
Mills  occasionally  while  his  son  was  In 
charge,  says  that  the  Messrs.  Brown  did  com- 
plain of  the  cost  of  the  machines  which  they 
were  building,  and  of  the  fulling  and  scour- 
ing of  the  goods,  which  Is  an  after  process, 
but  that  no  complaint  of  the  work  done  by 
the  machines  themselves  was  made.  Mr.  Hall 
testifies  that  the  machines,,  while  he  was 
there^  <q)erated  all  right  so  fiur  as  he  knew. 
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and  made  good  hosiery.  He  saya  that  they 
ran  the  20  machines  at  the  Macon  Knitting 
Ck>mpany  before  they  came  np,  and  that  be 
started  every  one  of  them  there;  that  he  ran 
the  20  machines,  with  the  exception  of  one, 
which  they  did  on  small  hose  for  which  they 
had  no  orders.  He  also  says  that  just  before 
be  left,  in  the  middle  of  March,  1897,  Mr. 
Bverltt  Brown  said  that  he  was  perfectly 
satisfied.  This  Mr.  Brown  denies,  and  says 
that,  on  the  contrary,  Mr.  Hall  asked  for  a 
commendatory  letter,  which  he  declined  to 
give.  Mr.  Joseph  N.  Bennor  first  explains 
the  manner  of  running  the  machines.  The 
machines  are  operated  by  a  boy,  and  kept 
In  running  order  by  a  fixer,  whose  duty  it  Ja, 
not  to  mend,  but  fix  and  replace  screws  or 
parts  which  are  wrong.  The  machine  has  to 
be  timed,  which  is  done  by  a  chain  in  a  p&t- 
tem  wheel.  The  boys  become  proficient  In 
time,  but  not  In  fixing  the  machines.  Mr. 
Bennor  then  describes  the  setting  up  of  a 
course  at  the  toe,  and  also  what  will  cause  a 
drop  stitch  In  setting  up  a  course,  namely, 
where  the  latch  opener  Is  not  straight  The 
duty  of  the  latch  opener  is  that,  when  the  cams 
raise  the  needles,  the  latch  opener  opens  the 
latch  of  the  needles,  and  slides  under  it  It 
will  be  recalled  that  one  of  the  criticisms 
which  the  defendant's  expert  witness  made 
upon  these  machines  was  that  the  stitches 
were  dropped  -because  of  the  defective  oper- 
ation of  the  latch  opener.  Mr.  Bennor  says 
that,  while  he  and  Mr.  Hall  had  the  fixing 
and  adjusting  of  the  machines,  they  ran  all 
right 

In  analyzing  the  conflicting  testimony,  I 
will  first  allude  to  that  of  Mr.  Beal,  the  pur- 
chaser of  the  122  dozen  of  the  stockings  de- 
livered In  July,  1897.  He  first  states  that  the 
eyelet  holes  produced  by  the  fashioning  of  the 
hose  are  a  defect  Now,  It  is  entirely  clear 
that  the  presence  of  these  eyelet  boles  In  the 
stocking  knit  by  these  machines  was  known 
to  the  defendants  before  the  machines  were 
purchased— certainly  before  they  were  deliv- 
ered. It  appears  that  in  a  letter  of  July  14th 
tiic  defendants,  in  speaking  of  some  stockings 
which  had  been  sent  from  Macon  as  samples, 
say  that  they  would  advise  having  all  samples 
made  In  future  with  the  holes  closed.  Mr. 
Bennor  answered:  "If  you  prefer  to  have  them 
closed,  or  if  the  trade  demands  to  have  them 
closed,  they  will  have  to  be  mended,  the  same 
as  the  balance  of  the  goods  sent  to  you.  But, 
In  my  humble  opinion,  I  think  it  will  not  be 
necessary  after  the  goods  are  Introduced. 
These  holes  are  made  by  any  machine  which 
makes  fashioned  seamless  hose;  that  Is,  hose 
with  varying  diameters,  to  conform  to  the 
shape  of  the  leg.  If  the  market  does  not  call 
for  the  hose  as  made,  the  holes  can  be  closed 
by  mending,  which  Is  a  technical  term  for 
closing  them,  or  they  can  be  concealed  by 
clocking."  sSrom  this  it  appears  that,  before 
the  machines  were  delivered,  the  defendant 
knew  that  these  machines  would  so  knit  the 
boles,  and  it  appears  that  tot  a  year  after- 


wards they  practically  operated  In  tbts  way. 
Mr.  Beal  also  thinks  that  there  were  Imper- 
fections in  other  parts  of  the  stocking,  darned 
places,  and  says  that  Exhibit  D  1  la  imper- 
fect. In  that  it  has  been  darned  on  the  side 
opposite  the  heel,  the  same  as  in  Bzhibit  C  7. 
Mr.  Beal  admits,  however,  that  ail  machine* 
will  drop  stitches.  EUs  main  complaint,  bow- 
ever,  is  respecting  the  mending  on  the  beel» 
in  the  fashioning. 

If  there  were  other  defects,  other  than  those 
on  the  heels,  the  complainants  Insist  that  it 
was  because  of  the  unintelligent  operation  of 
the  machines,  and  not  from  any  defect  in  the 
machines  themselves.  The  goods  sold  to  Hood, 
Folkrode  &  Co.  were  made  while  Mr.  Tnstin 
had  charge  of  the  machines.  Mr.  Tustln  says 
tliat  be  did  not  run  the  machines  himself,  but 
only  superintended  the  work.  The  machines 
were  run  by  a  boy,  Harry,  who  had  never 
seen  a  knitting  machine  before  he  came  there. 
Mr.  Tustln  did  not  ever  fix  the  machines;  tor 
Mr.  Bennor  did  that  before  he  left,  and  it  was 
afterwards  done  by  a  machinist.  The  fixer  is 
one  who  keeps  the  machines  In  order.  Now, 
Mr.  Bennor,  as  already  remarked,  left  about 
July  ^th,  Emd  seems  not  to  have  had  much  to 
do  with  the  machines  which  Mr.  Tustln  was 
superintending  for  some  weeks  before  be  left 
Who  the  machinist  was,  who  acted  as  fixer 
in  place  of  Mr.  Bennor,  does  not  appear;  nor 
is  he  produced  In  the  cause.  Whatever  de- 
fects may  have  appeared  in  the  hosiery  bought 
by  Mr.  Beal  are  attributed  by  the  complain- 
ants to  the  inexperience  of  the  boy  who  ran 
the  machine,  and  of  those  whose  business  It 
was  to  keep  the  machines  In  time  and  other- 
wise properly  adjusted,  and  also  in  feeding 
lumpy  worsted.  Much  significance.  It  seems 
to  me,  is  to  be  accorded  to  these  views,  from 
the  fact  that,  of  the  thousands  of  pairs  of 
hose  that  were  knitted  and  sold,  Mr.  Beal  to 
the  only  buyer  who  teatlfles  to  the  imperfec- 
tions of  the  purchased  goods. 

I  will  now  turn  to  the  testimony  of  Mr. 
Hunter,  the  expert.  The  purport  of  lils  testi- 
mony is  that  the  machine  was  radically  defec- 
tive In  design— BO  defective  that  he  found  it 
Impossible  to  knit  a  pertect  stocking.  He 
admits  that  the  eyelet  holes  made  by  the  fash- 
ioning process  are  not  an  imperfection.  The 
defects  of  which  he  complains  is  that  the  ma- 
chines would  not  set  up  a  stocking  without 
dropping  stitches.  He  asserts  that  for  an 
hour  and  a  half  they  tried  over  and  over  again 
to  start  a  stocking,  and  they  did  not  succeed 
in  knitting  one  complete.  His  language  is: 
"They  could  not  make  one  perfect  setttog  np; 
not  one  first  course.  The  needles  would  not 
take  all  the  loops— would  not  take  the  thread 
—so  that  the  first  course  was  Invariably  de- 
fective." Then,  on  further  examination,  de- 
fendants' counsel  said  to  him:  "I  presume  a 
setting  up  might  be  made  at  the  start  In  some 
cases.  There  might  not  be  trouble  of  drop- 
ping stitches!"  Towhich  he  answered:  "Tes, 
sir."  He  was  then  asked:  "And  tliat  would 
be,  from  what  I  understand  you  to  say,  ex- 
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c^tlonal?"  To  which  he  answered:  "That 
would  be  exceptional."  The  testimony  of  this 
witness  must  be  viewed  with  the  circumspec- 
tion with  which  the  testimony  of  any  person 
who  Is  paid  to  suppmt  a  certain  position  is 
viewed.  It  Is  to  be  recalled  that  most  of  the 
machines  had  been  Idle  for  a  year,  and  all 
for  11  months.  It  does  not  appear  what,  if 
anything,  had  been  done  in  the  way  of  oiling, 
cleaning  and  adjusting  the  examined  machines 
beforehand.  The  only  explanation  possible  of 
this  testimony  is  that  the  machines  did  not 
work  for  Mr.  Hunter  as  they  had  worked  for 
Mr.  Bennor.  -  The  testimony  of  the  Bennors, 
the  fact  that  thousands  of  dozens  of  hose  had 
been  made  upon  these  machines,  and  the 
specimens  of  its  work  presented,  seem  to 
prove  either  that  the  witness  overstates  the 
defects  of  the  machine  be  saw,  or  that  it  was 
not  properly  adjusted  to  do  its  work.  It  is 
also  to  be  observed  that  the  witness  attributed 
the  inability  of  the  machine  to  set  up  the  first 
conrse  to  a  defect  in  design,  namely,  that  the 
needles  did  not  always  take  the  yam,  which 
was  due  to  the  fact  that  the  latches  would  not 
open.  Yet,  according  to  the  testimony  of  Mr. 
Bennor  who  built  the  first  one  of  the  Powell 
machines,  the  latch-opening  device  upon  the 
Powell  and  Bennor  machines  were  alike,  and 
Mr.  Hunter  says  that  the  Powell  machine  had 
none  of  the  defects  which  he  found  in  the 
Bennor  machine. 

Now,  respecting  the  testimony  of  Mr.  Tus- 
tin:  He  was  with  Mr.  Hunter  and  ran  the 
machine  when  the  latter  made  his  observa- 
tions. From  Mr.  Tnstln's  statement,  particu- 
larly that  part  which  described  the  alleged  de- 
fective operation  of  the  machines,  I  sucmise 
that  the  tone  of  his  testimony  Is  Influenced  by 
wliat  he  saw  and  heard  while  with  Mr. 
Hunter  on  that  occasion,  Mr.  Tustin  had  had 
no  experience  with  this  kind  of  knitting  ma- 
chine before  he  came  to  the  Leicester  Mills  in 
May,  1897.  He  took  some  instructions  from 
Mr.  Bennor,  but,  as  Mr.  Bennor  says,  "He 
soon  knew  it  all."  He  admits  that  he  never 
started  to  oi)erate  a  machine;  that  he  went 
to  superintend  the  hosiery  plant,  not  as  a 
fixer,  or  to  run  a  machine,  but  to  see  that  the 
machines  were  run;  that  he  never  fixed  one 
of  these  machines,  and  either  sent  for  a  ma- 
chinist or  Mr.  Bennor  to  do  it  So  the  fixing 
after  July  4,  1897,  was  left  to  this  unknown 
machinist,  and  the  running  of  the  machines 
to  the  boy  Harry.  It  was  while  Harry_  was 
running  the  machines  that  the  goods  sold  to 
Mr.  Beal  were  turned  out,  and  it  appears  that 
goods  with  drop  stitches  will  be  produced  by 
lumpy  yams,  as  well  as  by  any  maladjust- 
ment of  parts  of  the  machinery. 

I  think  that  the  testimony  of  both  Mr. 
Hunter  and  Mr.  Tustin  Is  overdrawn  and 
■  Intemperate.  It  is  opposed  by  the  conduct  Of 
the '  defendants  themselves;  for  it  is  utterly 
Impossible  to  believe  that  the  radical  In- 
'  operativeness  of  these  machlQes,  testified  to 
Ity  these  witnesses,  could  have  existed,  and 
yet  that  the  defendants  would  have  Itept 


these  machines  In  operation,  and  pat  their 
products  upon  the  market  for  a  year,  with  no 
written  complaint.  Even  after  the  letter  of 
December  21,  1897,  defendants  used  some 
of  the  machines  In  working  up  some  yam  on 
hand,  making  about  100  dozen  pairs  of  stock- 
ings. In  fact,  the  defendants  have  made  a 
case  against  themselves  '  by  conduct  which 
refutes  their  present  insistence.  Not  only 
were  the  20  machines  used  whenever  there 
was  yam  to  knit,  but  the  defendants  pro- 
ceeded with  their  construction  of  new  ma- 
chines. When  Mr.  Tustin  came  to  German- 
town,  he  found  21  machines,  and  when  he 
left  there  were  40.  Again,  in  July,  1897,  de- 
fendants tried  to  purchase  from  the  Macon 
Knitting  Company  people  the  additional  right 
to  make  cotton  hose  on  these  machines.  The 
machines  had  then  been  ranning  about  seven 
months,  and  the  goods  sold  to  Mr.  Beal,  I 
presume,  had  been  made  upon  them.  Again, 
the  contract  provides  that  upon  the  delivery 
and  practical  operation  of  the  20  machines, 
15,000  worth,  par  value,  of  the  capital  stock 
and  bonds  should  be  delivered  to  the  com- 
plainant. These  were  delivered  on  December 
20,  1896,  after  the  machines  were  in  oper- 
ation. The  interest  on  the  bonds  accrued  in 
June  and  December,  and  It  appears  that  the 
Interest  due  June  1  and  December  l,  1897, 
was  paid  by  the  defendants  when  due.  From 
the  case  thus  made,  I  am  constrained  to  the 
conclusion  that  the  machines  sold  must  be 
regarded  as  practically  operative. 

There  are,  however,  other  questions  in  the 
case.  After  the  original  cross-bill  and  an- 
swer were  filed,  mainly  attacking  the  op- 
erativeness of  the  machines,  a  supplemental 
cross-bill  and  an  answer  were  filed,  setting 
up.  In  substance,  that  the  machines  In  ques- 
tion were  in  some  material  part  Infringements 
upon  the  rights  of  Messrs.  Powell,  the  owners 
of  a  patent  for  an  improvement  in  the  web- 
holdlng  actuating  mechanism  for  automatic 
knitting  machines;  that  on  November  12, 
1898,  the  Messrs.  Powell  had  begun  a  suit 
against  the  defendants,  among  other  things, 
because  of  such  infringement.  In  the  com- 
plainant's answer  to  the  crossbill  they  admit 
the  pendency  of  the  sull,  but  denied  the  fact 
of  infringement  Upon  the  trial  of  the  pres- 
ent case,  it  was  stipulated  that  the  decision 
of  the  issue  raised  by  these  supplemental 
pleadings  should  be  suspended  until  after  the 
decision  of  the  federal  court  In  the  suit  men- 
tioned, and  that  the  decree  of  the  court  In 
tliat  case  might  be  pleaded  In  this,  as  to  Its 
legal  effect  in  this  court,  subject  to  an  ap- 
peal In  the  Powell  case.  On  appeal  to  the 
Circuit  Court  of  Appeals,  the  decree  of  the 
Circuit  Court  (103  Fed.  476)  holding  that 
there  had  been  no  infringement  was  reversed 
(108  Fed.  886),  and  the  record  was  remitted 
to  the  Circuit  Court,  where,  on  October  25th, 
it  was  decreed  that  the  Browns  had  infringed 
the  Powell  patents,  and  their  exclusive  right 
thereunder,  by  the  manufacttire  and  use  of 
knitting  machines  having  web-holdlng  actual- 
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log  mechanlBm,  substantially  the  same  In  con- 
struction and  operation  as  In  the  Powell 
patents.  This  decree  has  been  pleaded  and 
Is  In  evidence  by  stipulation  in  this  suit  The 
conclusion  of  this  decree  of  the  federal  Cir- 
cuit Court  Is  this:  "It  being  shown  to  the 
court  by  stipulation  this  day  filed,  and  now 
made  a  part  of  this  decree,  that  the  inter- 
vening defendant,  the  Macon  Knitting  Com- 
pany, lias  made  settlement  with  complainants 
for  said  infringement,  and  has  taken  a 
license  under  said  letters  patent,  as  In  and 
by  said  stipulation  appears,  and  complain- 
ants having  thereupon  waived  an  account  of 
pn^ts  and  damages  and  injunction,  it  is  de- 
creed that  the  complainants  do  recover  of 
said  defendant  [Brown]  and  Intervening  de- 
fendant [Macon  Knitting  Company]  tiie  costs 
of  suit" 

Now,  this  stipulation  is  not  a  part  of  the 
judgment,  but  is  recited  to  show  why  there 
is  no  injunction  order  and  decree  for  an  ac- 
counting, namely,  because  the  complainant 
waives  his  right  to  such  decree.  The  recital 
amounts  to  an  admission  in  open  court  by 
the  parties  that  the  annexed  stipulation  bad 
been  executed.  The  decision  of  the  Circuit 
Court  of  Appeals  was  rendered  on  April  4, 
1901,  and  the  stipulation  annexed  to  the  final 
decree  is  dated  July  3,  1901.  The  stipulation 
or  agreement  witnessed  that  the  Powells, 
owners  of  letters  patent  of  the  United  States 
No.  510,934,  dated  December  19,  1893,  for 
improvements  in  web-bolder  actuating  mech- 
anism for  knitting  machines,  "for  and  in  con- 
sideration of  the  sum  of  five  thousand  dol- 
lars (15,000)  and  other  good  and  valiiable 
considerations  to  us  in  hand  paid,  have  author- 
ized and  empowered,  and  do  hereby  authorize 
and  empower,  the  Macon  Knitting  Company 
to  sublicense  and  empower  the  Leicester 
Mills  Company,  and  no  other  party  or  parties, 
retroactively  from  the  date  of  the  said  let- 
ters patent,  and  hereafter  during  the  re- 
mainder of  the  term  thereof,  to  make  for 
its  own  use  only,  and  to  use,  said  patented 
web-holder  actuating  mechanism  in  or  upon, 
or  as  part  of,  knitting  machines  heretofore 
employed  or  hereafter  to  be  employed  by  the 
said  Leicester  Mills- Company  exclusively  in 
the  knitting  of  hosiery  or  other  goods  from 
woolen,  worsted,  or  merino  yams,  and  for 
no  other  purpose  or  purposes.  The  Intent  of 
this  Instrument  Is  to  authorize  and  license, 
subject  to  the  terms,  conditions,  and  limita- 
tions hereinabove  expressed,  as  well  the  use 
heretofore  by  the  said  Leicester  Mills  Com- 
iwny  as  the  continued  use  hereafter  during 
the  term  of  said  letters  patent  No.  510,934, 
of  said  patented  web-holder  actuating  mech- 
anism to  and  npon  twenty  (20)  knitting  ma- 
chines heretofore  made  by  the  said  Macon 
Knitting  Company  and  Joseph  Bennor,  and 
by  them  sold  and  delivered  to  the  said 
Leicester  Mills  Company,  under  a  certain 
license  agreement  made  by  and  between  the 
said  Bennor  and  the  said  Macon  Knitting 
Company,   of  the  one  part,  and  the   said 


Leicester  Mills  Company  and  Wilson  TL 
Brown  of  the  other  part,  dated  the  lOtb  day 
of  February,  A.  D.  1896,  and  also  to  authorize 
and  license  the  said  Leicester  Mills  Com- 
pany, subject  to  the  same  restrictions  and 
limitations  as  to  use,  as  well  the  manufacture 
and  use  by  said  Leicester  Mills  Company 
heretofore  as  also  the  manufacture  and  use 
hereafter,  during  the  term  of  said  letters 
patent,  of  other  specimens  of  said  patented 
device  in  or  upon  or  as  part  of  any  knitting 
machines  made  or  to  be  made,  and  used  or  to 
be  used,  by  the  said  Leicester  Mills  Company, 
under  and  In  accordance  with  the  terms  of 
said  agreement  of  February  10, 1896,  copy  of 
which  is  hereto  annexed,  marked  'Exhibit  A,' 
and  for  no  other  purpose  or  purposes,  to  the 
end  that  said  Leicester  Mills  Company,  as  the 
sublicensee  of  the  said  Macon  Knitting  Com- 
pany hereunder,  shall  not  be  evicted,  dis- 
turbed, or  interfered  with,  by  reason  of  said 
recited  letters  patent  No.  610,934,  owned  by 
said  licensors  herein,  from  and  In  the  full 
enjoyment  of  all  the  rights  and  privileges 
granted  to  it,  the  said  Leicester  Mills  Com- 
pany, by  the  Macon  Knitting  Company  and 
Joseph  Bennor,  in  and  by  said  recited  licensed 
contract  or  agreement,  nor  be  held  liable 
to  the  said  licensors  herein  In  damages  for 
Infringement  or  costs  of  suit  In  any  action 
brought  or  to  be  brought  by  them  under 
said  recited  letters  patent  for  any  acts  rightly 
done  by  the  said  Leicester  Mills  Company  In 
the  exercise  of  such  license  rights  as  by  the 
said  recited  contract  of  February  10,  1896, 
have  been  granted  to  or  vested  in  them;  it 
being  the  further  declared  intent  and  object 
of  this  instrument  to  settle  and  adjust  the 
claim  and  demand  for  which  a  suit  In  equity 
was  lately  brought  by  the  said  licensors  as 
complainants  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Pennsylvania,  of  October  sessions,  1898,  No. 
20,  against  the  said  Leicester  Mills  Company 
and  its  ofiScers  as  defendants,  with  the  said 
Macon  Knitting  (Company  and  Joseph  Bennor 
as  interveners,  and  to  discharge,  release,  and 
acquit,  as  well  said  defendants  as  also  said 
intervening  defendants,  of  and  from  all 
liability  for  damages  and  costs  which  have 
been  or  might  be  adjudged,  ascertained,  or 
assessed  therein." 

The  question  which  presents  Itself  Is, 
what  are  the  rights  of  the  parties,  in  view 
of  the  decree,  coupled  with  the  agreement 
just  displayed?  It  Is  first  insisted  by  the 
defendants  that  they  are  assignees,  and  not 
licensees,  and  that  the  rule  respecting  the 
failure  of  consideration  resulting  from  the 
invalidity  of  the  patents  should  be  applied 
as  If  the  agreement  for  the  use  of  these'  pat- 
ent rights  was  an  assignment.  Whether 
the  rule  respecting  the  right  of  an  assignee 
to  set  up  the  Invalidity  of  a  patent  differs 
from  the  right  of  a  licensee  to  do  the  same 
is  not  to  be  considered;  for  the  defendants 
are  clearly  licensees,  and  not  asslg^nees. 
Any  asslgnment.whlch  does  not  transfer  the 
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whole  patent,  or  an  undivided  part  of  thft 
vbole  patent,  or  an  exclusive  right  to  some 
part  of  the  country,  is  a  mere  license.  Wa- 
terman ▼.  Mackenzie,  138  U.  8.  252,  11  Sup. 
Gt  334,  34  li.  Ed.  »23.  Tbls  transfer  did 
neither  of  these  three  things.  It  did  not 
transfer  the  whole  or  an  undivided  part  of 
the  patent  and  it  did  not  transfer  an  exclo- 
sire  light  to  use  the  same  In  the  whole  or 
any  part  of  the  United  States.  It  only  trans- 
ferred the  exclusive  right  to  use  the  patented 
machine  for  one  use,  namely,  for  the  mnnu- 
(actore  of  woolen  goods.  What,  then.  Is  the 
prlvilece  of  the  defendants  iis  licensees? 
There  Is  a  line  of  cases  holding  that  a  li- 
censee cannot  set  up  the  Invalidity  of  a  pat- 
ent, the  right  to  use  which  he  holds  by 
license,  unless  there  has  been  something 
equivalent  to  an  eviction  of  the  licensee. 
Judge  Lowell  in  White  v.  Lee  (O.  C.)  14 
Fed.  789-791,  said:  "The  law  Is,  I  think, 
that  a  plea  or  answer  that  a  patent  is  void 
is  not  of  itself  a  snfBclent  defense,  but 
that  evidence  of  what  may  be  called  an 
'eviction'  Is  such  defense.  The  difllculty 
Is  to  ascertain  what  amounts  to  an  eviction 
in  patent  eases.  It  Is  easily  discovered 
whether  the  tenant  of  a  certain  piece  of 
land  has  or  has  not  been  evicted;  but,  if 
a  itatent  is  void,  still  the  licensee  may 
have  had  all  the  benefit  of  a  valid  pat- 
ent, because  his  exclusive  title  may  never 
have  been  disputed."  In  that  case  there 
was  no  suggestion  that  the  exercise  of  the 
pretended  right  conferred  by  license  was 
any  violation  of  the  rights  of  a  patentee  su- 
perior to  the  licensor.  The  invalidity  of  the 
Ucensor'B  patent  defeated  the  exclusive  right 
of  the  licensee,  and  put  him  upon  a  footing 
equal  with  the  world,  but  did  not  expose 
him  to  liability  for  Infringement.  He  could 
stiU  recognise  and  use  his  license  and  re- 
ceive the  protection  of  what  the  world 
might  snppoSe  or  recognize  as  an  exclusive 
license  In  fact.  In  this  group  of  cases,  so 
long  tm  a  licensee  recognizes  the  license  and 
uses  It,  he  must  pay  the  royalties  which 
accrue  under  the  terms  of  his  license.  If, 
however,  the  patent  was  adjudged  Invalid, 
or  was  repealed  by  judicial  decree,  this 
amounts  to  an  eviction.  In  my  Judgment, 
the  decree  of  the  Circuit  Court  of  Appeals 
must  be  regarded  as  an  eviction. 

It  is.  Indeed,  Insisted  that  the  Bennor 
patents  have  not  been  annulled.  It  is  said' 
that  the  decree  in  the  infringement  suit 
only  established  the  fact  that  in  some  re- 
spects only  the  Bennor  were  infringements 
of  the  Powell  patents.  It  is  true  that  the 
decree  in  tiie  infringement  suit  only  estab- 
lishes the  fact  that  the  Bennor  patent  is 
invalid  only  so  far  as  it  includes  the  generic 
novelty  already  obtained  by  Powell.  In  no 
other  respect  was  the  Bennor  patent  direct- 
ly or  Inferentially  annulled.  But  it  Is  man- 
ifest that  no  one  conid  use  the  Bennor  ma- 
chines without  infringing  the  Bennor  patent, 
as  weO  as  the  Fow^  patent.    It  Is  obvious 


that  the  licensees  could  not  use  the  machine 
without  liability  to  Powell  for  damages  for 
every  day's  use;  and  I  am  unable  to  under- 
stand how  the  effect  of  a  decree  for  infringe- 
ment differs  this  from  any  other  case,  ex- 
cept In  respect  to  the  amount  of  damages 
recoverable  by  the  8Ui>erior  patentee.  The 
decree  for  infringement  amounted  to  on 
eviction.  An  eviction  occurs  .whenever  a 
licensee  Is  enjoined  from  acting  on  It  at  the 
suit  of  the  owner  of  a  senior  patent;  and 
by  parity  of  reasoning  It  occurs  whenever  a 
Judgment  or  decree  Is  obtained  by  the  own- 
er of  a  senior  patent  against  the  licensee 
for  an  infringement  which  consists  of  act- 
ing under  the  license.  Walker  on  Patents 
(3d  Ed.)  S  307.  It  is  clear,  therefore,  that, 
putting  aside  for  a  moment  the  effect  of  the  • 
agreement  entered  into  between  the  Bep- 
nors  and  the  Macon  Mills  Company  on  the 
one  part,  and  the  Powells  on  the  other,  the 
complainants  cannot  compel  the  delivery  to 
them  of  tile  remaining  bonds  and  stock  of 
what  constituted  the  consideration  for  the 
license. 

The  question,  then,  recurs,  what  Is  the 
effect  of  the  agreement  thus  referred  to?  By 
this  agreement  the  Powells  licensed  and  em- 
powered the  Macon  Knitting  Company  to  sub- 
license and  empower  the  Leicester  Mills  Com- 
pany to  make  for  its  own. use  only,  and  to 
use,  said  patented  web-boldlng  actuating 
mechanism'  upon  or  as  a  part  of  the  knitting 
machines  heretofore  or  hereafter  employed 
by  the  Leicester  Mills  Company  exclusively 
In  the  knitting  of  hosiery  or  other  goods  from 
woolen,  worsted,  or,  merino  yam.  Now,  the 
defendants  insist  that  this  agreement  does 
not  restore  them  to  the  i)ositlon  which  they 
would  have  occupied,  had  the  original  license 
protected  them  from  all  liability  to  a  suit 
for  an  infringement.  This  appears  to  be  so. 
First,  the'  license  purported  to  give  the  com- 
plainants'the  exclusive  right  to  use  the  web- 
bolding  actuating  mechanism.  The  stipula- 
tion only  confers  the  right  to  use  it  in  com- 
mon with  others  who  may  acquire  the  same 
rights  from  the  Powells.  Again,  the  Powell 
patents  expire  before  the  Bennor  patents, 
and  so  the  use  of  the  device  mentioned  will  be 
thrown  open  to  the  world  before  the  end  of 
the  period  of  exclusive  use  which  the  original 
license  granted  to  the  complainant  What 
the  stipulation  does  Is  to  release  the  com- 
plainant from  liability  for  past  infringement, 
and  to  entitle  it  to  use  in  future^the  Bennor 
machines  free  from  any  claim  by  the  Pow- 
ells. But  by  doing  this  the  agpreement,  I 
think,  nnlUfled  the  effect  of  the  eviction 
proved  by  the  decree  of  infringement  This 
Is  the  effect  of  the  rule,  as  I  understand  it, 
that,  while  there  Is  an  implied  warranty  of 
title  by  the  licensor,  there  Is  no  warranty  of 
the  validity  of  the  letters  patent  All  that 
the  licensor  warrants  Is  that  the  licensee 
shall  not  be  evicted  from  his  enjoyment  of  Us 
rights  under  his  license.  Walker  on  Patents, 
p^  287.     The  licensor  absorbed  the  force  of 
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the  decree  whlcb  would  have  otherwise 
amounted  to  an  eviction.  By  force  of  the 
agreement  with  the  Powells,  the  disturbing 
force  of  the  decree  was  arrested  at  the  mo- 
ment of  its  birth.  Therefore,  if  the  eviction 
rested  solely  upon  the  entry  of  the  decree 
In  the  Powell  suit,  there  would  exist  no  de- 
fense whatever. 

But  there  is  another  aspect  of  the  case  to 
be  considered.  The  defendants  ceased  to  use 
the  license  from  the  Macon  Knitting  Company 
In  January,  1898.  On  November  21,  1898, 
the  defendants  filed  their  supplemental  answer 
and  cross-bill,  praying  for  a  rescission  of  the 
contract  on  the  ground  that  the  Bennor  pat- 
ents were  invalid  and  because  they  infringed 
the  Powell  patent  From  that  date  the  cessa- 
tion from  use  by  the  defendants  of  their  li- 
cense must  be  regarded.  In  part  at  least,  as 
caused  by  the  paramount  title  claimed  by  the 
Powells.  It  is  perceived,  therefore,  that  from 
November  21,  1898,  until  October  25,  1901, 
the  date  of  the  infringing  decree,  the  defend- 
ants not  only  did  not  use  the  machines,  but 
could  not  use  them  without  being  liable  for 
infringement,  and  it  appears  that  they  had 
asked  for  a  rescission  of  the  license  agreement 
upon  that  ground.  There  is  a  class  of  cases 
in  which  a  licensee  can  successfully  defend 
against  an  action  for  royalties  when  there 
has  been  no  eviction.  If  the  patent  which  he 
is  licensed  to  use  is  an  entire  nullity— if  it  is 
inoperative,  not  merely  in  respect  to  some  of 
its  claims,  but  in  all  of  Its  claims— the  licensee 
need  not  wait  until  some  act  equivalent  to  an 
eviction  occurs.  In  this  class  of  cases,  the 
weight  of  authority  is  that  without  an  evic- 
tion, where  there  are  no  recitals  in  the  license 
recognizing  the  validity  of  the  patent,  the  li- 
censee can  cease  to  recognize  and  act  under 
the  license,  by  notice  to  the  licensor  of  his 
determination  to  repudiate  the  license.  There- 
after, if  the  patent  proves  to  be  invalid,  the 
licensee  is  free  to  use  and  manufacture  with- 
out liability  to  pay  royalty.  If  the  patent 
proves  to  be  valid,  the  licensee  thereafter  is 
liable  to  the  licensor  for  damages  as  an  in- 
fringer. 

In  Crossley  et  aL  v.  Dixon,  20  Eng.  Rul. 
Cases,  764,  10  H.  L.  Gas.  293,  Lord  Chan- 
cellor Westbury  said:  "The  license  being 
the  foundation  of  the  claim  (for  royalties), 
and  being,  of  course,  determinable  by  It,  If 
be  chooses  to  put  an  end  to  that  license,  it 
follows  that  the  present  appellants,  if  be  [the 
licensee]  continues  to  use  the  machine,  must 
treat  blm  as  a  person  infringing  their  patent 
rights."  Lord  Chelmsford  said:  "He  [the  li- 
censee] cannot  act  under  the  agreement  and 
at  the  same  time  repudiate  it.  He  may.  If 
he  pleases,  put  an  end  to  the  agreement;  and 
he  may  use  the  machine  which  he  has  pur- 
chased from  the  appellants  [the  licensor^],  but 
be  must  do  so  at  his  peril.  He  must  do  it 
under  the  liability  to  be  treated  as  an  In- 
fringer, and  be  subject  to  an  action  for  dam- 
ages for  that  infringement."  In  Marston  v. 
Swett,  82  N.  X.  626-634,  the  rule  laid  down 


by  Judge  Earle  in  Lawes  v.  Purser,  38  L.  & 
£.  Rep.  48,  was  adopted,  namely,  that  If  the 
plaintiff  believed  the  ]?atent  to  be  valid,  and 
the  defendant  believed  so  too,  the  defendant 
must  pay  for  the  privilege  until  after  he  can 
show  that  the  patents  have  been  rescinded  or 
revoked,  or  that  notice  has  been  given  to  the 
plaintiff  that  the  defendant  will  not  pay  any 
more  under  the  contract  And  in  Mudgett  v. 
Thomas  (C.  C.)  55  Fed.  646,  the  judicial  lan- 
guage was  that  If  the  exclusive  licensee,  under 
a  license  which  contained  no  recitals  as  to  the 
validity  of  the  patent,  repudiates  and  alwn- 
dons  the  license,  he  Is  not  estopped  from  set- 
ting up  the  Invalidity  of  the  patent  for  lack 
of  Invention  or  want  of  novelty  as  a  defense 
to  an  action  for  royalties  alleged  to  have  be- 
come payable  subsequent  to  the  repudiation. 
The  cases  are  reviewed  by  Judge  Sage  In  tala 
opinion  in  this  case.  Upon  this  point  are 
the  cases  of  Harlow  v.  Putnam  et  al.,  124 
Mass.  663;  Standard  Button  Fastening  Co.  v. 
Ellis  et  al.,  159  Mass.  448,  34  N.  E.  682;  Ed- 
ison Oen.  Electric  Co.  v.  Thachara  Mfg.  Co., 
167  Pa.  530,  31  Atl.  866. 

This  rule  seems  Inapplicable,  however, 
when  the  patent,  while  Invalid  as  to  some  of 
the  points  claimed,  is  valid  as  to  othera.  The 
continued  use  of  a  license  under  such  a  pat- 
entee would  leave  the  licensee  liable  for  roy- 
alties and  also  responsible  for  Infringing  the 
rights  of  any  paramount  patentee.  But,  while 
be  may  not  free  himself  from  liabilities,  if  be 
continues  to  use  the  license,  I  am  of  the  opin- 
ion that  such  a  licensee  can  cease  to  use  and 
repudiate  his  license.  He  is  not  bound  to  wait 
until  he  Is  actually  evicted  by  a  paramount 
owner.  The  doctrine  of  estoppel  which  is  ap- 
plied to  a  licensee  is  analogous  to  that  applied 
to  a  tenant  The  weil-linown  rule  as  to  the 
latter  is  that,  so  long  as  he  remains  in  undis- 
turbed possession,  he  is  estopped  from  at- 
tacking the  title  under  which  he  entered,  un- 
less bis  entry  was  induced  by  the  fraud  of 
the  landlord,  or  by  mistake,  or  for  some  un- 
lawful purpose.  The  fact  that  tbe  lease  is 
void,  or  that  the  lessor  has  no  titie  whatever, 
makes  no  difference.  If  a  lessee  is  in  posses- 
sion as  a  tenant,  he  must  pay  for  what  he 
enjoys.  If  his  possession  is  disturbed  by  what 
amounts  to  an  eviction,  either  by  tbe  land- 
lord or  by  tbe  owner  of  a  paramount  title, 
the  right  of  the  landlord  to  rent  from  that 
moment  ceases.  Nor  is  it  necessary  for  the 
tenant  to  await  the  entry  of  a  judgment 
against  him.  In  case  some  claimant  of  a 
paramount  titie  asserts  hia  right  against 
a  tenant,  the  latter  is  not  bound  to  re- 
main in  possession,  and  so  become  liable  to 
pay  rent  to  his  landlord  and  also  damages  to 
the  claimant  He  can  abandon  the  poBsession 
of  the  leased  premises,  and  take  his  chance 
of  establishing  his  liability  to  be  ejected  by 
tbe  paramount  claimant  If  he  proves  the  ex- 
istence of  such  liability,  there  can  be  no  re- 
covery for  rent  from  the  time  of  the  tenant's 
abandonment  So  a  licensee,  who  may  be- 
come aware  of  a  claim  of  a  right  paramount 
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to  tbat  of  hlB  licensor,  may  upon  the  same 
-principle  repudiate  bis  license,  and  abandon  Its 
vae;  and.  If  tbe  existence  of  the  paramount 
right  1b  established,  tbe  licensee  is  discharged 
from  the  payment  of  royalties,  subsequent  to 
the  date  of  his  cessation  from  use.  This  la 
the  poetnre  of  the  defendants.  From  Novem- 
ber 21.  1898,  until  October  28,  IBOl,  their 
abandonment  of  the  use  of  the  licesse  dis- 
charged idem  from  any  liability  to  pay  royal- 
ties for  that  peirlod. 

The  question  then  arises,  what  is  the  equita- 
ble course  to  be  taken 'in  dealing  with  this 
sitnation?  Should  the  court  refuse  to  grant 
any  relief,  or  shoold  It  decree  specific  per- 
formance, with  an  allowance  to  the  defend- 
ants of  a  pecuniary  compensation  equal  to  tbe 
royalties  which  would  have  accrued  during 
tbe  idle  period?  The  allowance  of  compen- 
sation in  suits  for  specific  performance  Is  a 
familiar  feature  In  the  administration  of 
eqiilty  jurisprudence.  When  Jurisdiction  to 
decree  a  specific  performance  exists  by  reason 
of  the  character  of  the  contract  to  be  per- 
formed, a  court,  if  it  finds  that  it  is  beyond 
the  ability  of  a  party  to  specifically  execute 
Its  terms,  will  compel  him  to  do  so,  as  far  as 
he  can,  and  will  compel  him  to  compensate 
in  money  for  so  much  of  the  contract  as  he 
cannot  specifically  perform.  Even  If  the 
party  cannot  perform  any  part  of  the  con- 
tract, equity  does  not  hesitate  to  decree  com- 
pensation for  the  whole. 

That  this  court  has  jurisdiction  In  this  case 
Is  clear.  Jurisdiction  rests  upon  two  grounds: 
First,  because  the  subject-matter  of  the  con- 
tract Is  a  patent;  and,  second,  because  tbe 
consideration  was  securities  not  listed,  and  so 
without  a  market  value.  The  power  of  this 
court  to  decree  compensation  in  this  class  of 
cases  cannot  be  doubted.  The  Instances  in 
which  this  power  has  been  exerted  have 
been  generally  where  the  defendant  has  been 
unable  to  deliver  what  he  had  bargained  to  de- 
liver, and  tbe  complainant  is  content  to  ac- 
cept pecuniary  compensation.  When,  howev- 
er. It  Is  sought  to  compel  a  defendant  to  ac- 
cept that  for  which  he  has  not  contracted,  the 
case  presents  quite  another  aspect  There 
must  be  circumstances  rare  and  peculiar 
when  a  court  will  so  decree.  The  present 
case  Is  sul  generis.  The  contract  has  been 
partially  performed.  The  securities  have 
been  in  part  delivered.  The  license  has 
been  for  a  time  enjoyed.  There  Is  noth- 
ing to  indicate  that  the  existence  of  a  para- 
mount title  in  the  Powells  was 'suspected  by 
the  licensors  until  suit  was  brought  for  an  in- 
fringement The  conditions  which  Its  exist- 
ence created  were  remedied  as  soon  as  It  was 
judicially  determined  that  there  was  a  para- 
mount right  Then,  too,  it  is  to  be  particular^ 
ly  observed  that  tbe  cessation  from  use  began, 
not  because  of  a  knowledge  of  the  claim  made 
by  the  Powells,  but  because  of  defendants'  In- 
sistence that  tbe  machines  were  inoperative. 
It  is  quite  I'kely  that  bad  the  Powell  claim 
been  the  only  objection  to  the  further  use  of 


the  license,  the  licensor  would  have  indemni- 
fied the  defendant  at  once  against  UablUty  (or 
any  infringement 

In  view  of  these  conditions,  I  have  con- 
cluded to  advise  a  decree  that  the  defendants 
sliall  deliver  the  remaining  stock  and  bonds 
upon  being  compensated  in  money  for  the  loss 
of  tbe  use  of  the  license  for  the  period  be- 
ginning when  the  defendant  filed  its  amended 
answer,  and  ending  with  tbe  final  decree  in 
tbe  Powell  suit,  at  which  time  the  defendants 
first  bad  knowledge  of  the  execution  of  the 
new  license  by  the  Powells.  There  will  be  a 
reference  to  a  master  to  find  the  amount  of 
such  compensation. 

A  decree  will  be  framed  upon  notice  by  tbe 
counsel  of  the  complainants  to  the  counsel  of 
the  defendants. 


07  Ma.  SU) 
MELOHBR  T.  INSURANCE  CO.  OF  PENN- 
SYLVANIA. 
(Supreme  Judicial  Court  of  Maine.    May  18, 
1003.) 

BBLEASB-GOMPROMISE     AND     SBTTLBMBNT— 

BBQUISITES— CONSIDKRATION— FIRB 

INSORANCK— TRANSFBE. 

1.  The  compromise  of  a  doubtful  claim  is  a 
■ulBcient  consideratiou  for  a  promise  to  pay 
money  (or  the  settlement  of  such  claim,  and  it 
i«  immaterial  upon  which  side  the  right  ulti- 
mately proves  to  be. 

2.  The  surrender  of  a  gronndless  claim,  which 
is  known  hf  both  parties  to  be  unenforceable,  is 
not  a  sufflcient  consideration  to  uphold  a  prom- 
ise to  pay  money  for  the  settlement  of  such  a 
claim. 

3.  To  support  such  a  promise  the  claim  must 
be  made  in  good  faith,  with  a  belief  by  the 
claimant  that  there  is  some  chance  of  its  suc- 
cessful enforcement.  It  is  necessary  that  the 
parties  should  at  least  have  supposed,  at  the 
time  of  the  compromise,  that  the  validity  of  the 
claim  made  was  doubtful,  either  on  account  of 
uncertainty  as  to  what  facts  might  be  proved 
or  as  to  the  law  applicable  thereto. 

4.  A  policy  of  insurance  which  provides  that 
it  shall  become  void  if  the  property  Insured  be 
conveyed  without  the  assent  in  writiug  of  the 
insurer  is  equally  avoided  although  the  con- 
veyance by  the  insured  is  to  his  wife. 

(Official.) 

Report  from  Supreme  Judicial  Court  Ox- 
ford County. 

Action  by  Richmond  L.  Melcher  against 
the  Insurance  (Company  of  Pennsylvania. 
Case  reported.    Judgment  for  defendant 

Assumpsit  on  an  alleged  agreement  by  de- 
fendant insurance  company  to  pay  $400  as  a 
compromise  settlement  of  plalntifC's  claim  of 
$500. 

PlalntlfF  made  bis  claim  as  mortgagee  of 
the  wife  of  the  insured,  to  whom  the  destroy- 
ed premises  were  conveyed  without  the  con- 
sent of  the  company  required  by  the  terms  of 
the  policy. 

PlalntlfTs  declaration  was  as  follows: 

"In  a  Plea  of  tbe  Case.  For  that  whereas, 
tbe  said  defendant  company,  on  tbe  thh> 
teenth  day  of  January,  1897,  in  consideration 
of  a  premium  \a  money,  then  and  there  paid 

f  i.  See  Iniurance,  vol.  28,  Cent.  Dlx.  {  TST. 
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to  It  by  one  Simon  P.  Baker  of  Ajadover,  In 
said  county,  made  a  policy  of  insurance,  num- 
ber 80,285,  upon  a  certain  dwelling  bouse  of 
tbe  Bald  Baker,  situated  on  Farmer's  Hill  in 
aaid  Andover,  at  tbe  corner  of  the  Andover 
and  Rumford  roads;  and  tbe  said  defendant 
company  by  said  policy  promised  tbe  said  Ba- 
ker to  Insure  five  bundred  (500)  dollars  tbere- 
on  from  tbe  said  thirteenth  day  of  January, 
1897,  until  the  thirteenth  day  of  January, 
1900,  against  all  loss  or  damage  by  fire  orig- 
inating from  any  cause  except  iuTaslon,  for- 
eign enemies,  civil  commotions,  riots,  or  any 
military  or  usurped  power  whatever;  and 
the  plalntitC  avers  that  afterwards,  and  be- 
fore tbe  expiration  of  tbe  time  limited  in  said 
policy,  to  wit,  on  the  second  day  of  August, 
A.  D.  1899,  tbe  said  dwelling  house  was  ac- 
cidentally and  by  misfortune  totally  con- 
sumed by  fire;  and  the  plaintiff  avers  that 
be  was  then,  and  still  is,  interested  In  said 
real  estate  as  mortgagee,  and  that  tbe  amount 
of  tbe  debt  secured  by  said  mortgage  was  and 
Is  tbe  sum  of  seven  hundred  (700)  dollars 
and  interest,  which  mortgage  is  still  unpaid 
or  satisfied;  and  tbe  plaintiff  further  avers 
that  after  tbe  destruction  of  tbe  said  dwelling 
house  by  fire  as  aforesaid  that  be  duly  no- 
tified tbe  said  defendant  company  that  be 
held  a  mortgage  of  the  said  real  estate,  and 
claimed  a  Hen  on  tbe  said  policy  of  insurance, 
by  virtue  of  the  statutes  in  such  case  made 
fnd  provided,  for  tbe  full  amount  of  tbe  in- 
surance, to  wit,  five  bundred  (500)  dollars, 
whereupon  a  dispute  arose  between  tbe  said 
plaintiff  and  tbe  said  defendant  company  as 
to  tbe  llabiUty  of  tbe  said  company  to  pay 
said  claim,  and  also  as  to  the  amount  that 
sbourd  be  so  paid;  and  tbe  said  plaintiff  was 
about  to  sue  said  company  to  recover  said 
five  bundred  (500)  dollars;  and  the  said  de- 
fendant company  on,  etc.,  to  wit,  on  tbe 
eleventh  day  of  October,  1899,  and  on  divers 
otber  days  and  times,  at,  etc.,  to  wit,  at  said 
Paris,  with  full  knowledge  of  tbe  premises, 
and  after  due  investigation  of  tbe  plaintiff's 
claim,  in  order  to  settle  and  compromise  tbe 
same,  and  to  avoid  litigation,  and  in  consid- 
eration of  tbe  said  plaintiff's  promise  to  for- 
bear to  sue  said  claim,  and  to  forever  relin- 
quish and  release  to  the  said  defendant  com- 
pany all  his  right  of  action  by  reason  of  tbe 
same,  promised  tbe  said  plaintiff,  both  orally 
and  in  writing,  to  pay  blm  tbe  sum  of  four 
bundred  (400)  dollars,  which  offer  tbe  said 
plaintiff  agreed  to  accept  In  settlement  and 
In  compromise  of  bis  said  claim  of  five  bun- 
dred (500)  dollars  against  said  defendant 
company;  and  tbe  plaintiff  avers  that,  con- 
fiding in  tbe  said  promise  of  tbe  said  defend- 
ant company,  be  has  hitherto  forebome  to 
/  sue  the  said  defendant  company,  and  never 
commenced  an  action  against  the  said  de- 
fendant company  on  this  behalf;  and,  al- 
ttiongh  a  reasonable  time  for  tbe  payment  of 
the  said  sum  of  four  hundred  (400)  dollars, 
so  owing  by  the  said  defendant  company, 
has  long  since  elapsed,  yet  tbe  said  defend- 


ant company,  though  often  requested,  baB  not 
paid  the  same,  but  neglects  and  refuses  so  to 
do,  to  tbe  damage  of  said  plaintiff,  as  be 
says,  tbe  sum  of  eight  bundred  dollars." 

The  plea  was  tbe  general  issue  with  no 
brief  statement. 

Tbe  facts  are  stated  In  tbe  opinion. 

Argued  before  WISWBLt,,  O.  J.,  and  EM- 
ERY, WHITEHOUSB,  STROUT,  SAVAGE, 
and  POWERS,  JJ. 

Geo.  D.  Blsbee  and  B.  T.  Parker,  for  plain- 
tiff.   A.  H.  Goddard,  (or  defendant. 

WISWBLL,  C.  J.  By  a  policy  of  bosurance 
dated  January  13,  1897,  the  defendant  com- 
pany insured  one  Simon  P.  Baker  against  loss 
by  fire  upon  bis  dwelling  bouse,  for  a  period 
of  three  years  from  that  date^  in  the  sum  of 
$500.  By  tbe  same  policy  tbe  furniture 
therein  was  also  Insured.  At  that  time  Ba- 
ker was  tbe  owner  of  tbe  .property,  real  and 
personal,  covered  by  tbe  Insurance,  but  tbe 
real  estate  was  subject  to  a  mortgage  to  one 
Caldwell.  Tbe  policy  contained  a  provision 
to  the  effect  that  it  should  become  void  if 
tbe  property  insured  be  conveyed  without  tiie 
assent  in  writing  of  tbe  insurer.  January  7, 
1898,  while  tbe  policy  was  in  force.  Baker 
conveyed  the  real  estate  to  his  wife,  Dorothy 
A.  Baker,  but  the  policy  was  never  assigned. 
and  no  notice  was  given  to  tbe  insurance 
company,  or  its  agent,  of  this  conveyance. 
On  January  8,  1898,  Mrs.  Baker  mortgaged 
tbe  premises  to  Rlcbmoild  L.  Melcher,  tbe 
plaintiff,  and  on  August  2,  1899,  during  tbe 
period  of  time  covered  by  tbe  insurance  poli- 
cy, the  dwelling  bouse  was  entirely  destroyed 
by  fire. 

At  tbe  time  of  tbe  fire,  therefore.  Baker 
had  an  unexpired  policy  of  insurance,  but 
bad  entirely  parted  with  bis  tiUe  to  tbe 
property  Insured,  Mrs.  Baker  owned  the  prop- 
erty, subject  to  a  mortgage,  and  the  plaintiff 
held  a  mortgage  upon  tbe  property  given  by 
Mrs.  Baker  after  tbe  conveyance  from  her 
husband  to  her. 

It  is  clear  from  the  foregoing  statement 
that  tbe  policy  of  insurance,  so  far  as  It  cov- 
ered tbe  dwelling  bouse,  had  become  void 
prior  to  the  loss  by  .tbe  conveyance  of  the 
property  without  tbe  knowledge  or  consent 
of  tbe  Insurance  company,  and  without  tbe 
assignment  of  the  policy.  Neither  tbe  bus- 
band,  the  wife,  nor  tbe  mortgagee  could  main- 
tain an  action  upon  tbe  contract  of  insur- 
ance to  recover  for  tbe  loss  of  tbe  property  in- 
sured, because  tbe  person  with  whom  tbe 
contract  of  insiuance  was  made  bad  ceased 
to  own  tbe  property,  while  tbe  owner  and 
the  mortgagee  were  not  Insured.  Richmond 
V.  Pbcenix  Assurance  Company,  88  Me.  105, 
33  Atl.  786.  And  the  policy  was  equally 
avoided  although  the  conveyance  by  tbe  In- 
sured was  to  his  wife.  Clark  v.  Dwelling 
House  Insurance  Co.,  81  Me.  373,  17  Ati.  303. 

But  this  action  Is  not  brought  by  tbe  in- 
sured, nor  by  tbe  owner  of  the  equity  of 
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ndemptloD,  upon  the  policy,  bnt  by  Melcber, 
the  mortgagee,  to  leoover  upon  a  promise 
alleged  to  have  been  made  by  the  defendant 
corporation  to  pay  him  the  sum  of  $400. 
made  after  the  deatractlon  of  the  buildings 
by  fire,  and,  to  quote  from  the  declaration, 
"after  due  investigation  of  the  plaintiff's 
claim.  In  order  to  settle  and  compromise  the 
same,  and  to  avoid  litigation,  and  in  consid- 
eration of  the  said  plaintiff's  promise  to  for- 
bear to  sue,  and  to  forever  relinquish  and 
release  to  the  said  defendant  company  all  his 
right  of  action  by  reason  of  the  same,"  which 
offer,  it  Is  alleged,  was  accepted  by  the  plain- 
tiff, who  thereafter  forebore  to  commence 
an  action  upon  the  policy. 

The  case  comes  to  the  law  conrt  upon  re- 
peat. It  api)ears  from  the  testimony  that 
shortly  after  the  fire  the  plaintiff  wrote  a 
letter  to  the  defendant's  agent,  notifying  him 
of  the  loss  by  Are,  and  saying:  "Now,  I  hold 
■  OKntgage  on  the  place,  and  Baker  wishes 
the  Inaniance  to  be  paid  to  me.  I  simply 
write  you  so  that  you  can  act  accordingly." 
The  agent  replied  to  this,  acknowledging  the 
receipt  of  the  letter,  and  said:  "This  loss 
will  not  be  paid  until  the  mortgagee  Joins  in 
the  receipt  for  the  insurance.  I  will  see 
that  you  are  protected  in  It"  It  Is  evident 
that  at  the  time  this  letter  was  written, 
the  agent  had  no  knowledge  of  the  transfer 
of  the  property  from  the  insured  to  his  wife, 
nor  of  the  mortgage  from  the  latter  to  the 
plaintiff.  On  September  4,  1899,  the  ag^t 
replied  to  another  letter  of  the  plaintiff,  in 
which  reply  he  said:  "When  I  went  to  set- 
tle tliis  loss,  I  found  that  Mr.  Baker  had 
deeded  the  property  to  bis  wife  a  year  ago 
last  January,  and  she  In  turn  bad  mortgaged 
it  to  you,  without  transferring  the  policy 
from  Mr.  Baker,  or  making  the  policy  pay- 
able to  you  In  case  of  loss.  Now,  this  left 
Mr.  Baker  without  any  Insurance  except  on 
his  personal  property.  The  conveyance  of 
this  property  to  his  wife,  of  course,  vitiates 
the  iwllcy  without  transferring  it"  He  goes 
«»  in  this  letter  to  say  that  he  had  submitted 
the  facts  to  the  company,  and  asked  to  be  al- 
lowed to  settle  the  loss,  and  said  that  he  had 
no  doubt  that  his  request  would  be  granted. 
On  September  26,  1899,  the  agent  again  wrote 
the  plaintiff,  saying:  "I  have  received  word 
fron^  the  company  that  insured  Mr.  Baker's 
bonding,  that,  under  the  circumstances,  they 
would  pay  what  they  considered  the  actual 
cash  value  of  these  buildings  at  the  time  of 
the  fire— that  is,  that  the  actual  cash  (value  of 
the)  buildings  at  the  time  of  the  fire  was  $400, 
and  they  will  pay  that  on  the  building.  If 
this  Is  satisfactory  to  you,  please  advise  me, 
and  I  will  come  to  Andover  and  dose  It  up. 
The  company  denied  any  liability  under  the 
circumstances,  but  I  made  the  suggestion  to 
them  that  they  should  protect  your  mortgage, 
and  they  have  decided  to  do  it,  which  I  think 
myself  is  very  llberaL"  Further  correspond- 
ence and  communication,  orally  and  by  tele- 
phone, followed  between  the  plaintiff  and 


the  agent  of  the  Insurance  company,  ftoiq 
which  it  appears  that  the  plaintiff  sought  to 
have  the  company  pay  the  remaining  $100, 
and  that  the  agent  was  making  efforta  to 
have  the  company  assent  to  this.  Later  the 
matter  was  put  into  the  hands  of  counsel 
by  Mr.  and  Mrs.  Baker  and  by  the  plaintiff, 
with  full  authority  to  adjust  this  matter  In 
any  way  that  seemed  best  to  him,  and  on 
October  11,  1899,  this  counsel  saw  the  insur- 
ance agent,  and  unconditionally  accepted  the 
offer  to  pay  $400;  but  subsequently  the  offer 
was  withdrawn. 

The  question  Is  as  to  whether  or  not  there 
was  any  consideration  for  this  promise.  The 
plaintiff's  contention  is,  as  shown  by  his 
declaration,  that  the  offer  was  made  and  ac- 
cepted as  a  compromise  of  the  plaintiff's  claim 
against  tbe  company.  It  is  abundantly  well 
settled  that  the  compromise  of  a  doubtful 
claim  Is  a  sufficient  and  valid  consideration 
for  a  promise  to  pay  money  for  the  settlement 
of  such  claim.  It  is  immaterial  upon  which 
side  the  right  ultimately  proves  to  be,  pro- 
vided the  parties  believe,  at  the  time  of  the 
compromise,  that  there  Is  a  doubtful  question 
involved,  and,  for  the  purpose  of  settling  the 
dispute  and  of  preventing  litigation,  one  of 
tbe  parties  to  the  controversy  promises  to  pay 
a  sum  of  money  in.compromise  of  such  doubt- 
ful claim,  which  (rffer  is  accepted  by  tbe  ofh- 
er  party. 

But  in  order  for  such  a  compromise  to  con- 
stitute a  sufficient  consideration  for  the  prom- 
ise, It  Is  necessary  that  the  parties  should 
at  least .  have  supposed,  at  the  time  of  the 
compromise,  that  the  validity  of  the  claim 
made  was  doubtful,  either  because  of  a  ques- 
tion as  to  what  facts  might  be  susceptible  of 
proof,  or  of  a  doubt  as  to  tbe  law  applicable 
thereto.  The  claim  must  be  one  that  is  made 
In  good  faith,  with  a  belief  by  the  claimant 
that  there  is  some  chance  of  its  successful 
enforcement.  The  surrender  of  a  mere 
groundless  claim,  which  is  known  by  both 
pai-tles  to  be  unenforceable.  Is  not  a  suffi- 
cient consideration.  This  limitation  of  the 
rule  Is  recognized  by  all  the  decisions  upon 
the  subject,  a  few  of  which  only  we  cite. 
Allis  V.  Billings,  2  Cush.  26;  Kidder  v.  Blake, 
45  N.  H.  630:  Pitkin  T.  Noyes,  48  N.  H.  294, 
87  Am.  Dec.  615,  2  Am.  Rep.  218;  Bellows 
T.  Sowles,  55  Vt  391,  45  Am.  Rep.  291; 
Smith  T.  Farra,  21  Or.  395,  28  Pac.  241,  20 
L.  R.  A.  115. 

In  this  case  we  do  not  think  that  the  offer 
relied  upon  by  the  plaintiff  was  made  for  the 
purpose. of  effecting  a  compromise,  or  that 
there  was  any  doubt  whatever  as  to  the  claln? 
made  by  the  plaintiff  against  the  insurance 
company.  If  he  made  any  claim.  The  plain- 
tiff could  not  have  supposed  that  be  had  any 
chance  of  successfully  maintaining  a  suit 
against  the  company  npon  the  contract  of 
Insurance.  It  cannot  be  believed  that  un- 
der the  circumstances  of  this  case,  he  would 
have  commenced  any  action  against  this  com- 
pany, if  the  offer  had  not  been  made.    We  d» 
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not  think  that  he  made  any  claim  to  recoyer 
the  insurance,  as  a  matter  of  legal  right. 
He  simply  sought  a  gratuity  from  the  com- 
pany because  of  the  fact  of  the  previous  In- 
surance. Nor  could  the  Insurance  company 
have  supposed,  in  making  this  offer,  that  It 
was  attempting  to  settle  a  doubtful  claim. 
The  company  and  its  agent  must  have  known 
that  no  claim  could  be  enforced  against  it, 
and  that  there  was  no  danger  of  Its  being  In- 
volved in  litigation.  The  first  letter  of  the 
agent  to  the  plaintiff,  after  he  had  become 
aware  of  the  fact  of  the  transfer  of  the  prop- 
erty, clearly  states  the  fact,  about  which  there 
was  no  question,  that  "the  conveyance  of 
this  property  to  his  wife,  of  course,  vitiates 
the  policy  without  transferring  it"  There  is 
no  suggestion  in  any  of  the  correspondence 
that  this  was  an  offer  of  a  compromise.  Up- 
on the  contrary,  the  whole  correspondence 
shows  that  the  agent  was  endeavoring  to  get 
the  company  to  pay,  notwithstanding  that 
there  was  no  liability,  and  the  offer  made  by 
the  company,  through  its  agent,  was  not  to 
pay  a  sum  of  money  for  the  sake  of  settling 
a  dalm  about  which  there  was  any  question 
or  doubt,  but  to  pay  the  full  cash  value  of 
the  property  destroyed,  according  to  its  esti- 
mate of  such  value.  The  case  does  not  come 
within  the  limitation  to  the  rule,  above  stat- 
ed, that  the  parties  must  at  least  have  be- 
lieved that  there  was  some  doubt  as  to  the 
validity  of  the  claim. 

Under  these  circumstances  we  are  forced 
to  the  conclusion  that  the  promise  stied  In 
the  plaintiff's  writ  was  not  a  binding  and 
enforceable  one,  because  It  was  made  with- 
out any  consideration  whatever.  According 
to  the  stipulation  of  the  report,  the  entry  will 
be: 

Judgment  for  defendant. 


<S7IiB.SU) 

WHITMAN  T.  CITT  OP  LEWISTON. 

(Supreme  Judicial   Court  of  Maine.    May   18, 

1903.) 

CITT  —  DKPECTIVB    STREET  —  WANT   OF   DUE 
CARE— CONTRIBUTORY  NEOLIGBNCB. 

1.  A  statutory  action  to  recover  damages  caus- 
ed by  a  defective  highway  cannot  be  maintained 
if  tile  negligence  of  the  plaintiff,  or  any  other 
efficient  cause  for  which  neither  the  plaintiff 
nor  the  nmnicipality  is  responsible,  contributes 
to  produce  the  injury. 

2.  While  the  plaintiff  was  being  driven  by  her 
husband,  in  an  open  wagon  drawn  t»r  one 
horse,  along  one  of  the  pnblic  streets  of  Lewis- 
ton,  the  wheels  upon  one  side  of  the  carriage 
struck  an  obstruction  in  the  traveled  way,  so 
that  the  carriage  was  overturned,  the  plaintiff 
as  well  aa  her  husband  thrown  out,  and  she  sus- 
tained some   bodily  Injury. 

3.  The  accident  occurred  at  about  9  o'clock 
in  the  evening.  At  the  time,  the  moon,  nearly 
full,  was  shining  very  brightly,  and  there  was 
not  a  cloud  in  the  sky,  so  that  objects  in  the 
■street  could  be  seen  for  a  considerable  distance. 
The  horse  that  the  plaintiff's  husband  was 
driving  .was  wholly  blind,  and  had  to  be  en- 
tirely guided  by  the  driver. 

If  1.  See  Municipal  Corporations,  vol.  S6,  Cent  Oig. 
i  ISTS. 


4.  The  court  is  satisfied,  from  the  situatioa 
and  the  undisputed  facts,  that  if  the  plaintiS'B 
husband  had  been  exercising,  just  prior  to  the 
accident,  such  a  degree  of  care  as  was  made 
necessary  by  the  fact  that  his  horse  was  totally 
blind, ,  he  could  not  have  failed  to  see,  and 
could  have  easily  avoided,  the  obstruction  in  the 
street. 

Held,  that  the  alleged  defective  condition  of 
the  street  was  not  the  sole  cause  of  the  acci- 
dent, and  the  plaintiff  was  not  entitled  to  a 
verdict  in  her  favor. 

(Official.) 

On  Motion  from  Supreme  Judicial  Court, 
Androscoggin  County. 

Action  by  Susan  B.  Whitman  against  the 
city  of  Lewiston. 

Action  on  the  case,  under  Bev.  St  c. 
18,  i  80,  to  recover  for  bodily  injuries  sus- 
tained by  plaintiff  by  reason  of  the  overturn- 
ing of  the  one-horse  open  wagon  in  which 
plaintiff  was  traveling  with  her  husband, 
who  was  driving.  The  wheels  next  to  the 
northerly  sidewalk  cturbing  struck  a  pile  of 
dirt  extending  into  the  traveled  portion  of 
Main  street,  in  Lewiston.  Both  occupants 
of  the  wagon  were  thrown  out  The  accident 
occurred  on  a  clear,  moonlight  night  four 
days,  before  the  full  of  the  moon,  about  10 
minutes  before  9  o'clock.  The  horse  was  to- 
tally blind.  Verdict  for  plaintiff.  Motion  for 
new  trial  sustained. 

Argued  before  WISWBLL,  0.  J.,  and  EM- 
EBY,  WHITEHOUSE,  STROUT.  SAVAGE, 
and  SPEAR,  JJ. 

Tascus  Atwood,  for  plaintiff.  A.  T.  L'Heu- 
reux.  City  Sol.,  and  Balph  W.  Crockett  for 
defendant 

WISWELL,  0.  J.  While  the  plaintiff  was 
being  driven  by  her  husband  in  an  open  wag- 
on drawn  by  one  horse  along  one  of  the  pub- 
lic streets  of  Lewiston,  the  wheels  upon  one 
side  of  the  carriage  came  In  contact  with, 
and  went  onto,  an  obstruction  in  the  street 
so  that  the  carriage  was  overturned,  the 
plaintiff,  as  well  as  her  husband,  thrown  out, 
and  she  sustained  some  bodily  Injury.  In  the 
trial  of  the  action  to  recover  damages  for  the 
injuries  sustained  by  reason  of  the  alleged 
defective  condition  of  the  street  the  plaintiff 
recovered  a  verdict  The  case  comes  here 
upon  the  defendant's  motion  for  a  new  trial. 

Assuming,  without  deciding,  that  the  Jury 
may  have  been  authorized  In  its  finding  that 
the  condition  of  the  highway  was  defective 
in  the  respect  complained  of,  we  come  to  the 
equally  important  question-  as  to  whether  or 
not  the  Jury  was  also  authorized  In  Its  find- 
ing, necessarily  Involved  In  the  verdict  that 
the  defective  condition  of  the  highway  was 
the  sole  cause  of  the  accident;  because  it  is 
well  settled  In  this  state  that  in  this  statuto- 
ry action,  if  the  negligence  of  the  plaintiff, 
or  even  if  any  other  efficient  cause  for  which 
neither  the  plaintiff  nor  the  municipality  is 
responsible,  contributes  to  produce  the  inju- 
ry, the  action  cannot  be  maintained. 

The  defective  condition  complained  of  was 
a  quantity  of  earth  taken  from  an  excava- 
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tion  made  for  the  purpose  of  obtaining  coa- 
nection  yriOi  the  public  sewer,  and  left  upon 
the  side  of  the  street  The  pile  of  earth  was 
estimated  to  be  about  four  feet  in  height  at 
the  highest  place,  and  extended  for  several 
feet  from  the  curbing  into  the  street  It  was 
to  some  extent  guarded  by  at  least  one  bar- 
rel, and  perhaps  by  some  boards  or  planks, 
but  upon  the  evening  of  the  accident  there 
was  no  lantern  placed  at  the  obstruction. 

The  accident  occurred  at  about  9  o'clock  in 
the  evening  of  the  24th  of  September;  at 
the  time,  the  moon,  nearly  full,  was  shining 
very  brightly;  there  was  no  cloud  in  the  sky 
to  obstruct  the  moonlight  so  that  objects  in 
the  street  could  be  seen  for  a  considerable 
distance.  All  the  witnesses  upon  both  sides 
agree  that  it  was  an,  especially  clear  and 
bright  night  The  street  at  this  point  was 
about  54  feet  wide,  with  a  street  car  track 
nearly  in  the  center.  The  horse  that  the 
plaintiff's  husband  was  driving  was  wholly 
blind,  so  that  it  had  to  be  entirely  guided  by 
the  driver.   . 

Under  these  circumstances,  we  think  that 
it  necessarily  follows  that  the  negligence  of 
the  driver  contributed  in  some  degree  to  the 
accident  In  driving  a  blind  horse,  which  has 
to  be  entirely  guided  by  the  driver,  a  great 
degree  of  care  is  required.  In  this  case  the 
plaintiff's  husband  could  not  have  failed  to 
see  the  pile  of  earth,  with  the  barrel  or  bar- 
rels about  it  if  be  bad  exercised  such  a  de- 
gree of  care  as  the  occasion  demanded.  The 
fact  that  he  did  not  see  the  obstruction  upon 
bis  side  of  the  street,  in  the  very  bright  moon- 
light is  almost  conclusive  evidence  that  he 
was  not  looking,  although  it  was  especially 
necessary  for  him  to  look.  In  fact  the  hus- 
band testified,  when  asked  if  he  saw  the  pile 
of  earth  before  he  struck  it,  "No,  sir;  I  was 
looking  for  nothing  but  teams  ahead."  This 
is  not  reasonable  care  for  the  driver  Of  a 
blind  horse;  he  should  also  have  been  on 
the  lookout  especially  when  no  reliance  in 
this  respect  could  be  placed  upon  the  horse, 
fur  such  temporary  obstructions  as  are  liable 
to  exist  at  any  time  through  the  necessity  of 
making  repairs  upon  the  streets  and  of  mak- 
ing excavations  for  various  purposes.  If  he 
had  exercised  the  care  that  was  necessary  be- 
cause of  the  situation,  he  would  certainly 
have  seen,  and  could  have  easily  avoided,  the 
obstraction.  Although  this  question  of  neg- 
ligence is  primarily  for  the  Jury,  we  are  sat- 
isfied that  In  this  case  the  jury  erred  in  its 
finding  that  no  cause,  other  than  the  alleged 
defect,  contributed  to  the  injury. 

Motion  granted.    Verdict  set  asido. 

(97  Me.  522) 

BURGESS  V.  SHEPHERD  et  al. 

(Supreme  Judicial  Court  of  Maine.    May  27, 

1903.) 

WILIi-CONSTRUCTION— BILL    BY   EXECUTOR. 
1.  A  bill  in  equity  to  obtain  the  construction 
of  a  will  cannot  be  sustained  unless  the  con- 
struction  may   affect  the  rights  of  the  com- 


plainant in  person  or  property,  or  unless  It  may 
aCect  the  performance  of  his  duties,  under  the 
will,  as  executor,  trustee,  or  otherwise. 

Held,  that  the  complainant  who  is  executor, 
has  no  pergonal  interest  which  may  lie  affected 
by  a  cnnatructiou  of  the  will;  nor  can  the  per- 
formance of  his  dnties  as  executor  be  in  any 
way  aided  or  affected  by  such  a  construction. 

Baldwin  v.  Bean,  59  Me.  431,  examined. 

(Official.) 

Report  from  Supreme  Judicial  CSonrt  Penob- 
scot County. 

Bill  by  Frank  S.  Burgess,  executor,  against 
Alvah  J.  Shepherd  and  others.  Case  report- 
ed.   Bill  dismissed. 

Argued  before  WISWELL,  0.  J.,  and 
STROUT,  SAVAGE,  POWERS,  PBABODY, 
and  SPEAR,  JJ. 

F.  D.  Dearth,  F.  J.  Martin,  and  H.  M.  Cook, 
for  plalnUff.  D.  D.  Stewart  and  E.  a  Ry- 
der, for  defendants. 

SAVAGE,  J.  Bill  in  equity  under  Rev.  St 
c.  77,  I  6,  to  obtain  the  construction  of  the 
wUl  of  Joseph  M.  HaBeltine,|  deceased.  Tlie 
bill  is  brought  by  the  executor  of  the  will, 
and  the  widow  and  other  devisees  are  made 
parties  defendant.  The  clause  in  the  will 
which  it  is  sought  to  have  construed  is  as 
follows: 

"To  my  beloved  wile,  Catherine  F.  Hasel- 
tine,  I  give,  bequeath  and  devise  ail  the  rest 
and  residue  of  my  estate,  both  real,  personal 
and  mixed,  and  all  rights  and  credits  there- 
unto belonging,  to  have  and  to  hold  to  her 
sole  use  and  benefit  during  the  full  term  of 
her  natural  life,  unless  she  shall  marry 
again,  in  which  event  her  rights  in  said 
property  shall  cease  and  determine  the  same 
as  if  she  were  dead.  But  until  said  death 
or  remarriage  she  shall  have  the  full  power 
to  control  and  dispose  of  said  property  or 
any  part  thereof,  if  needed  for  her  support 
and  benefit. 

"To  the  children  of  my  daughters  Mary 
and  Elizabeth  before  named,  I  give,  bequeath 
and  devise  whatever  may  remain  of  said 
property  at  the  decease  or  remarriage  of  my 
said  wife,  Catherine  F.  Haseltine,  the  same 
to  be  divided  equally  among  them." 

And  the  prayer  of  the  bill  is  that  the  court 
will  determine  (1)  "whether  said  Catherine 
F.  Haseltine,  the  devisee  named  in  said  will, 
can  sell  and  convey  said  real  estate  in  fee 
simple  in  her  lifetime,  before  remarriage," 
and  (2)  "whether  the  rights  and  interests  of 
said  Catherine  F.  Haseltine  to  the  property 
bequeathed  and  devised  in  said  paragraph  of 
said  will  above  quoted  wUl  terminate  should 
she  marry  again." 

We  are  met  in  limine  by  the  objection  that 
the  court  tmder  the  statute  named,  has  no 
Jurisdiction  to  construe  a  will  on  a  bill 
brought  by  aQ  executor  who  has  no  interest 
SB  such  in  the  estate,  nor  any  duties  to  per- 
form with  relation  to  it  wliich  may  be  af- 
fected by  a  construction  of  the  will,  and 
whose  rights  and  duties  will  remain  the  same 
whatever   may   be   its  proper   construction. 
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In  fine,  these  defendants,  or  some  of  them, 
say  that  this  executor  can  have  no  possible 
reason  for  needing  to  know  in  his  said  ca- 
pacity whether  the  widow  tuis  the  right  to 
convey  the  teal  estate  in  fee,  or  what  the 
effect  of  her  remarriage  might  be;  that  hts 
sole  duty  is  to  administer  under  the  plain  pro- 
visions of  the  will,  to  convert  the  personal 
estate,  so  far  as  necessary  to  pay  debts,  into 
cash,  and  pay  the  debts  and  expenses,  and 
tarn  over  the  remainder  to  the  widow  as 
life  tenant;  or,  If  the  personal  estate  la  in- 
sufficient, to  cause  the  real  estate,  or  enough 
of  it,  to  be  sold  to  pay  the  debts;  that  bis 
right  to  administer  the  personal  estate,  and 
to  hare  enough  of  the  real  estate  sold  under 
license  of  probate  court  to  pay  the  debts,  is 
absolute,  and  does  not  in  any  way  depend 
upon  the  construction  of  the  will;  that  he 
has  no  other  Interest  in  or  under  the  will; 
and  that  when  he  has  performed  his  duties 
as  his  position  reqxiires,  regardless  of  the 
construction  of  the  will,  bis  office  will  be 
functus  officio.  These  defendants  claim  that, 
as  to  this  executor,  the  questions  raised  are 
moot  questions,  and  his  interest  merely  a 
speculative  curiosity,  and  they  earnestly  asl: 
that  the  widow  and  other  devisees  or  heirs 
may  be  left  to  settle  their  own  controversies 
as  they  will,  in  their  own  way. 

If  the  defendants'  premises  are  sound,  we 
think  that  their  position  is  Impregnable.  The 
statute  is  silent  as  to  who  may  bring  such  a 
bill.  But  it  la  a  bill  in  equity,  and,  on  gen- 
era!  principles,  such  a  bill  cannot  be  maintain- 
ed by  one  who  has  no  Interest  In  the  sub- 
ject-matter of  the  controversy.  So  it  would 
follow  that  a  bill  for  the  construction  of  a 
will  cannot  be  maintained  unless  the  plain- 
tiff has  such  interest,  personal  or  official, 
legal  or  equitable,  in  the  estate,  or  under  the 
will,  as  would  be  served  by  a  construction  of 
the  will.  If  an  executor  has  no  such  inter- 
est, why  should  he  be  permitted  to  maintain 
a  bill  and  interfere  with  the  interests  of  oth- 
ers? He  has  no  more  rights  in  that  respect 
than  a  neighbor  would  have.  He  is  an  ln> 
termeddler.  Non  constat  that  those  who  are 
Interested  in  the  will  have  any  controversy 
about  it  or  care  to  have  it  construed. 

But  the  complainant  says  that  Baldwin  v. 
Bean,  S9  Me.  481,  was  on  all  fours  with  the 
case  at  bar,  and  that,  inferentially  at  least, 
the  right  of  an  executor  or  an  administrator 
with  the  will  annexed  to  maintain  snch  a 
Mil,  without  allegation  or  proof  of  Interest, 
was  recognized  by  that  case.  It  will  be  no- 
ticed, however,  that  in  Baldwin  v.  Bean 
no  question  was  raised  as  to  the  Interest  of 
the  complainant,  and  that  the  sole  question 
decided,  besides  construing  the  will,  was 
that.  In  enacting  the  statute  In  question,  "it 
was  the  intention  of  the  Legislature  to  se- 
cure to  the  parties  in  interest  the  right.  In 
all  cases  of  doubt,  to  have  the  opinion  of  the 
court  as  to  the  legal  effect  of  a  will,  even  in 
advance  of  any  actual  controversy."  That 
was  all. 


The  case  of  Baldwin  r.  Bean  ia,  la  a  senae. 
Imperfectly  reported.  No  statement  of  facts 
accompanies  the  opinion,  and.  Indeed,  there 
was  need  of  none,  in  view  of  the  qnestions 
actually  decided.  Bnt,  inasmuch  aa  the  case 
lias  been  cited  as  a  precedent,  we  have  ex- 
amined the  papers  on  file  in  the  court  In  An- 
droscoggin county,  and  we  find  that  the  bill 
was  brought  originally  by  Abby  A.  Blchard- 
son,  who  was  both  executrix  of  the  will  and 
widow  of  deceased.  Afterwards  she  inter- 
married with  Baldwin,  and  her  marriage,  un- 
der the  law  as  It  was  then,  terminated  ber 
powers  as  executrix.  Later,  Baldwin,  the 
husband,  represented  as  being  the  adnoinis- 
trator  with  the  will  annexed  of  Richardson's 
estate,  was  summoned  to  appear  and  prose- 
cute, and  thereafter  the  ease  was  docketed 
in  his  name  as  complainant  Clearly  the  wid- 
ow liad  such  an  interest  as  would  have  sup- 
ported the  bill.  Just  how  she  was  regarded 
with  reference  to  it  after  her  marriage  does 
not  appear.  The  qnestion  probably  was  not 
thought  of.  Under  the  circumstances,  we  do 
not  think  that  Baldwin  t.  Bean  can  be  re- 
garded as  authority  for  the  plaintiff's  posi- 
tion. We  have  been  unable  to  find  a  case — 
unless  Baldwin  v.  Bean,  in  its  remodeled 
condition,  was  one— in  which  the  complain- 
ant did  not  have  an  interest  present  or  re- 
mote, vested  or  contingent,  either  as  heir, 
legatee,  or  devisee,  or  as  trustee,  or  as  execu- 
tor or  administrator  with  the  will  annexed, 
having  duties  to  perform  concerning  which 
he  sought  the  construction  of  the  will  and 
the  advice  of  the  court.  And,  unless  a  com- 
plainant can  bring  himself  within  one  of  these 
classes,  we  should  be  unwilling  to  sustain  a 
bill.  It  is  a  statutory  proceeding,  and  should 
not  be  carried  beyond  the  fair  intent  o£  the 
statute.  Even  if  the  objection  seems  to  be 
a  technical  one,  it  is  one  which  parties  have 
a  right  to  make,  and,  if  well  founded,  must 
be  sustained.  Orderly  procedure  in  litiga- 
tion is  the  safeguard  of  the  personal  and 
property  rights  of  the  litigant 

But  the  court  has  given  a  liberal  construc- 
tion to  the  statute,  as  it  indicated  in  Bald- 
win V.  Bean  it  would  do,  and  any  interest 
that  was  real  has  served,  and  when  the  com- 
plainant has  been  properly  In  curia,  and  the 
court  has  had  jurisdiction,  it  has  usnally  an- 
swered all  his  pertinent  questions. 

We  must  now  inquire  whether  this  execu- 
tor has  such  interest  in  the  subject-matter  of 
his  questions  as  entitles  him  to  answers.  It 
will  not  be  necessary  to  elaborate  fundamen- 
tal and  familiar  principles  which  must  con- 
trol. One  is,  as  already  stated,  that  the  ex- 
ecutor, unless  some  duty  is  Imposed  upon 
him  l^  the  will  (and  there  Is  none  in  this 
case),  has  no  Interest  in  the  real  estate,  ex- 
cept the  right  to  have  so  much  of  it  as  may 
be  necessary  appropriated  to  the  payment  of 
legacies,  debts,  and  expenses;  that  this  right 
is  In  no  way  contingent  upon  the  construc- 
tion of  the  will,  and  that  when  the  right  has 
been  exercised,  or  where  there  la  no  occasion 
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for  Its  ezerdsek  ke  bas  no  concern  In  wbat 
becomefl  of  the  real  estate.-  Another  princi- 
ple Is  that  -when,  as  we  assume  In  this  case, 
it  is  or  will  be  true  that  be  has  paid  all  spe- 
cific legacies,  debts,  and  expenses  out  of  pro- 
ceeds of  the  estate  In  his  hands,  and  has  turn- 
ed over  the  remainder  to  the  life  tenant  of 
the  same,  be  has  completed  bis  duty.  He 
will  have  administered  the  estate  according 
to  the  will.  He  will  be  no  longer  respon- 
sible. The  receipt  of  the  life  tenant  will  be 
his  sufSclent  voucher  in  the  settlement  of 
bis  account  If  the  testator  saw  fit  to  au- 
thorise the  life  tenant  to  bold  the  life  estate 
without  giving  security  to  the  remaindermen, 
be  bad  that  right,  although  this  court  will  un- 
der some  circumstances  require  a  life  tenant 
to  give  such  security.  But  the  point  Is  this: 
that,  whatever  happens  to  the  property  after 
the  executor  has  administered  upon  It  ac- 
cording to  the  will,  it  is  nothing  to  the  ex- 
ecutor. If  the  life  tenant  here  should  die, 
quesrtlons  might  arise  between  her  estate 
or  ber  assigns  and  the  residuary  legatees; 
or.  if  she  should  hiarry,  questions  might  arise 
between  her  or  her  assigns  and  the  legatees. 
But  we  think  the  executor  now  is  not  entitled 
to  seek  an  answer  to  'those  questions.  And 
we  are  the  less  unwilling  to  come  to  this  con- 
clusion for  the  reason  that  our  decision  will 
not  bar  the  widow  or  the  legatees  from  seek- 
ing a  construction  of  this  will  by  the  court 
hereafter,  if  they  mdy  be  thereto  advised. 

While  such  bills  are  bills  of  preventlbn, 
and  are,  in  a  literal  sense  of  the;  word,  bills 
of  peace,  the  line  must  be  drawn  somewhere, 
and  we  must  draw  the  line  where  we  think 
the  Legislature  Intended  to  draw  it.  We 
think  in  this  case  the  line  has  been  crossed. 
A  bill  to  construe  a  will  cannot  be  sustained 
aiK>n  the  complaint  of  any  person,  executor 
or  otherwise,  unless  the  construction  may 
afTect  his  rights  in  person  or  property,  or 
unless  it  may  affect  the  performance  of  bis 
duties  under  the  will  as  executor,  trustee,  or 
otherwise. 

BUI  dismissed,  with  one  bill  of  costs  for 
the  resisting  defendants. 
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(Bnpeme  Judicial  Conrt  of  Uame.    June  16, 
1903.) 

mXaUGENCB-HASTBR    AND    SBRVANT— ROAD 

COMMISSIONER— PUBLIC  OFFICER 

—PLEADING. 

1.  The  relation  of  master  and  servant  is  not 
created  between  a  road  commissiouer  and  the 
men  employed  by  him  in  repairing  a  street,  al- 
though he  has  the  right  to  select  and  discharge 
them,  and  to  determine  what  work  shall  oe 
Jone,  and  the  way  and  manner  in  which  it  shall 
be  done. 

2.  Sound  public  policy  forbids  that  public 
Afflcers  should  be  held  responsible  for  the  uegli- 
tence  of  those  whom  they  are  obliged  to  em- 
ploy in  the  discliarge  of  their  duties  in  the  ez- 
sention  of  public  works,  when  such  oflScers  are 
BOt  chargeable  with  aay  want  of  diligence  or 
4m  care  on  tiieir  part. 
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8.  iHxi  defendant,  a  road  commissioner,  <ap- 
plied  to  the  plaintiff  and  other  men  employed 
by  him  In  repairing  the  street  a  derrick  as  a 
completed  appliance,  to  be  used  in  doing  the 
work  in  which  they  were  engaged.  While  he 
may  have  been  under  no  obligation  to  furnish 
the  derrick,  yet,  having  done  so,  he  assumed 
the  obligation  towards  those  who  were  to  ose  it 
of  exercising  reasonable  care  to  see  that  it  was 
safe  and  snltable,  and  so  maintained. 

4.  In  the  execution  of  public  works,  he  who 
selects  the  place  in  which  the  work  is  to  be 
done^  and  invites  and  directs  the  workmen  who 
labor  therein,  assumes  towards  them  the  obliga- 
tion of  seeing  that  such  place  is  reasonably  safe. 

See  Bowden  v.  Olty  of  Rockland,  51  Atl.  816, 
96  Me.  128. 

(Official.) 

Bxceptlons  from  Supreme  Jadldal  Oonrt, 
Knox  County. 

Action  on  the  case  by  Herbert  Bowden 
against  Samuel  Derby  for  personal  injuries. 

At  the  return  term,  defendatat  filed  a  gen- 
eral demurrer  to  the  declaration. 
■  The  presiding  Justice,  withoat  argument, 
in  order  that  the  law  of  the  case  might  be 
first  settled,  sustained  the  demurrer.  To  this 
mling  plaintiff  alleged  ezceptiona.  Eixcep- 
tions  sustained. 

Argued  l)efore  WISWBIiL,  O.  J.,  and  BM- 
ERY,  STROUT,  POWERS,  PBABODY,  and 
SPBAB.  JJ. 

0.  B.  &  A.  S.  Littlefield,  for  plaintiff. 

D.  N.  Mortland,  for  defendant 

A  street  commissioner  or  superintendent  of 
streets  is  a  public  officer.  Such  obligations  as 
rest,  to  an  extent,  upon  employers  to  their 
employes,  do  not  apply  to  public  officers  in 
the  discharge  of  public  duties.  Prince  t.  City 
of  Lynn,  149  Mass.  193,  21  N.  B.  29& 

The  plaintiff  was  not  in  the  employ  of  de- 
fendant, but  in  the  employ  of  the  city.  Un- 
less defendant  Injured  plaintiff  by  some  mal- 
feasance or  misfeasance  individually  and 
aside  from  the  discharge  of  his  duties  as  a 
public  officer,  he  caunot  be  held  liable.  The 
doctrine  of  respondeat  superior  does  not  ap- 
ply here. 

The  declaration  charges  defendant  simply 
with  a-  nonfeasance  in  failing  to  do  what 
the  declaration  states  to  be  his  duty  as  street 
oommissloner  or  highway  surveyor,  but  which 
is  not  required  by  statute  law.  Defendant 
is  charged  with  failing  to  do  what  the  law 
does  not  require  him  to  do. 

POWBRS,  J.  Bxceptions  to  a  pro  forma 
ruling  of  the  presiding  Justice  sustaining  a 
demurrer  to  the  plaintiff's  declaration. 

The  declaration  alleges  "that  on  the  eth 
day  of  August  A.  D.  1900,  the  defendant  was, 
and  for  a  long  time  prior  thereto  had  been, 
the  duly  elected  and  qualified  street  or  road 
commissioner  of  the  city  of  Rockland,  and 
received  from  said  city  for  the  performance 
of  his  duties  as  such  a  salary  of  eight  hun- 
dred dollars  per  year;  and  liaving  prior  to 
said  date,  in  performance  of  his  said  duties 
as  road  commissioner,  determined  that  re- 
pairs were  necessary  npon  a  certain  street  In 
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said  city,  knoira  as  'Mayerick  Street,'  and 
having  determined  to  build  a  retaining  wall 
In  repairing  said  street,  said  defendant  un- 
dertook to  construct  and  was  constructing 
said  retaining  wall  for  the  purpose  of  sup- 
porting the  southerly  side  of  said  street. 

"That  said  defendant  selected  and  employ- 
ed the  workmen  engaged  thereon,  had  the 
power  to  remove  and  discharge  them,  and 
directed  what  work  should  be  done,  and  the 
way  and  manner  in  which  It  should  be  done, 
and  procured  necessary  tools  and  machinery 
to  be  used  in  prosecuting  said  work,  and  had 
full  charge  and  power  over  and  control  there- 
of, and  of  all  details  entering  into  said  work. 

"That  the  plaintiff  was  employed  as  a  la- 
borer on  said  work,  and  during  all  ttie  time 
he  worked  ui>on  said  wall  was  under  the  di- 
rection and  control  of  said  defendant,  who 
was  doing  said  work  In  the  discharge  of  his 
duties  as  road  commissioner. 

"That  In  constructing  said  wall  certain 
heavy  rock  and  large  stone  bad  to  be  moved, 
handled,  and  placed  therein,  for  the  handling 
of  which  said  commissioner  had  procured, 
erected,  and  equipped  a  derrick  upon  the 
bank  far  above  the  place  where  this  plaintiff 
was  at  work,  and  nearly  on  a  level  with  said 
street. 

"That  the  plaintiff  knew  nothing  as  to  the 
sufficiency  of  said  derrick  or  of  Its  equip- 
ment, aud  bad  never  been  near  to  or  exam- 
ined the  same,  but  had  been  instructed  and 
directed  by  the  said  defendant  to  work  at 
the  base  of  said  wall,  and  far  below  the  level 
on  which  said  derrick  was  erected  and  oper- 
ated. 

"That  it  was  then  and  there  the  duty  of 
said  defendant  to  the  men  employed  by  him 
and  under  hla  control  in  doing  said  work, 
he  having  full  and  immediate  charge,  con- 
trol, and  direction  of  said  work,  to  provide 
a  suitable  and  safe  derrick  and  equipment, 
erect  and  set  the  same  up  in  a  suitable  and 
safe  manner,  and  keep  and  maintain  It  In  a 
safe  and  suitable  condition,  and  to  employ 
only  suitable  and  careful  persons  in  erect- 
ing and  maintaining  said  derrick  and  in  the 
prosecution  of  said  work;  and  It  was  the  duty 
of  said  defendant  to  this  plaintiff,  having 
undertaken  to  provide  a  derrick  for  use  in 
doing  said  work,  to  provide  only  such  der- 
rick as  was  safe  and  suitable  for  the  pur- 
pose, and  such  as  was,  when  prepared  for 
use  upon  said  work,  in  a  safe  and  suitable 
condition,  and  such  as  would  not  endanger 
the  employes  working  thereon. 

"That  said  defendant,  unmindful  of  his 
duty  in  this  behalf,  did  not  provide,  as  plain- 
tiff avers,  a  suitable  and  safe  derrick,  nor 
did  he  cause  it  to  be  set  up  In  a  suitable  and 
safe  manner,  and  did  not  cause  It  to  be  kept 
and  maintained  In  a  safe  and  suitable  condi- 
tion, and  did  not  employ  suitable  and  care- 
ful persons  in  erecting  and  maintaining  said 
derrick,  and  In  the  prosecution  of  said  work. 

"That  upon  the  6th  day  of  August,  A.  D. 
1900,  the  plaintiff,  relying  upon  the  perform- 


ance by  the  defendant  of  his  duty  In  this  be- 
half, aud  being  lilmself  then  and  there  in  the 
exercise  of  due  care  and  diligence,  and  with- 
out any  knowledge  or  means  of  knowledge  of 
the  defective,  unsuitable,  and  imsafe  condi- 
tion of  said  derrick,  was  at  work  near  the 
base  of  said  wall  wheu  the  boom  of  said  der- 
rick, by  reason  of  the  defective,  unsuitable, 
and  unsafe  condition  thereof,  and  by  rea- 
son of  its  being  an  unsuitable  appliance  for 
the  work  there  being  done,  and  the  negligent 
and  unsafe  manner  in  which  it  had  been  set 
up  for  use,  all  of  which  was,  or  by  the  ex- 
ercise  of  reasonable  care  and  skill   might 
have  been,  known  to  said  defendant,  and  tht; 
failure  of  said  defendant  to  employ  suitable 
and  careful  persons  to  erect,  maintain,  " 
operate  said  derrick,  all  of  which  was 
result  of  the  failure  of  said   defendan 
perform  his  duty  aforesaid,  suddenly  fe 
great  distance,    striking"   and   injuring 
plaintiff. 

There  can  be  no  negligence  where  tt 
Is  no  duty.    Does  this  declaration  charge 
defendant  with  a  failure  to  perform  any  d 
which  the  facts  therein  averred  show  t 
he  owed  to  the  plaintiff? 

While  the  defendant  was  a  public  offlt 
the  work  in  which  he  was  engaged  was  m 
the  less  ministerial.  It  is  claimed  tliat  t 
relation  existing  between  the  defendant  ai 
the  plaintiff  was  that  of  master  aud  servan 
and,  if  this  be  the  true  construction  of  tl 
facts  set  forth  in  the  declaration,  the  dt 
fendant  is  undoubtedly  liable  under  the  well 
recognized  principles  of  law  applicable  t( 
that  relation.  In  repairing  the  street  and 
building  the  wall  the  defendant  was  acting 
solely  for  the  public.  He  had  no  interest  In 
the  work  other  than  that  which  arose  from 
the  discharge  of  hla  duty  as  a  public  officer. 
The  nature  of  that  duty  was  such  that  he 
could  not  perform  it  alone.  It  could  not  be 
executed  without  availing  himself  of  the 
services  of  others.  Not  that  he  was  obliged 
to  employ  any  particular  man  or  men.  He 
had  the  right  to  select  and  discharge  the 
men,  the  power  to  determine  what  work 
should  be  done,  and  the  way  and  manner  iu 
which  It  should  be  done.  None  the  less  he 
was  compelled  to  employ  men  who  were 
paid,  not  by  him,  but  by  the  city,  who  la- 
bored, not  for  his  benefit,  but  for  the  pub- 
lic. He  should  not  be  held  liable  for  the 
misconduct  of  those  whom  he  is  thus  obliged 
to  employ.  Such  employes  are  not  his  serv- 
ants, and  the  rule  of  respondeat  superior 
does  not  apply.  McKenna  v.  Kimball,  143 
Mass.  55S,  14  N.  B.  789.  The  foundation  of 
the  liability  of  one  person  for  the  acts  and 
negligence  of  another  Is  found  In  the  doc- 
trine of  principal  and  agent.  The  fact  that 
the  defendant  had  the  right  to  select  and 
discharge  the  men  whom  he  was  compelled 
to  use  might  be  a  good  reason  why  he  should 
be  holden  to  exercise  reasonable  care  In  their 
selection,  but  we  do  not  think  that  under 
the  circumstances  of  this  case  it  la  suffi- 
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cient  to  establish  the  fact  that  the  plaintiff 
was  the  defendant's  servant,  and  charge  him 
with  the  onerous  consequences  which  flow 
from  that  relation.  Few  men  would  be  found 
willing  to  accept  an  o£9ce  who^e  burdens 
were  so  disproportionate  to  its  benefits. 
Sound  public  policy  forbids  that  public  offi- 
cers should  be  held  responsible  for  the  negli- 
gence of  those  whom  they  are  obliged  to  em- 
ploy in  the  discharge  of  their  duties  in  the 
execution  of  public  works,  when  such  officers 
are  not  chargeable  with  any  want  of  dili- 
gence or  due  care  on  their  part  Bailey  y. 
Mayor,  etc.,  of  N.  T..  3  Hill,  531,  38  Am. 
Dec.  660. 

The  declaration  charges  that  an  unsafe  and 
unsuitable  derrick  was  furnished  as  a  com- 
pleted appliance  for  the  prosecution  of  the 
work,  that  the  place  In  which  the  plaintiff 
was  set  to  work  was  dangerous  and  unsafe, 
and  that  all  this  was,  or  by  the  exercise  of 
reasonable  care  might  hare  been,  known  to 
the  defendant.  These  matters  pertain  to  the 
conduct  of  the  defendant  himself.  The  plain- 
tiff had  nothing  to  do  with  fitting  up  the 
derrick.  The  defendant  supplied  it  to  him 
as  a  complete  appliance  to  be  used  In  doing 
the  work  in  which  be  was  engaged.  Be  had 
a  right  to  rely  that  it  was  all  right;  that  It 
was  not  subject  to  such  defects  as  could  be 
discovered  by  the  exercise  of  reasonable  care 
on  the  part  of  the  defendant,  who  furnished 
it  Poor  V.  Sears,  154  Mass.  538,  28  N.  E. 
1046,  26  Am.  St.  Rep.  272.  The  defendant 
may  have  been  under  no  obligation  as  road 
commissioner  to  -furnish  the  derrick,  but, 
having  done  so,  he  assumed  the  obligation 
towards  those  who  were  to  use  It  of  seeing 
that  it  was  reasonably  safe  and  suitable,  and 
so  maintained. 

The  defendant  selected  the  place  In  which 
the  plaintiff  was  to  work.  He  invited  and 
directed  him  to  work  there.  When  the  de- 
fendant did  this  he  assumed  toward  the 
plaintiff  the  duty  of  seeing  that  the  place  was 
reasonably  safe,  and  he  must  answer  for  any 
injury  suffered  through  his  failure  to  per- 
form that  duty.  In  Breen  v.  Field,  157  Mass. 
277,  31  N.  E.  1075,  the  defendants  were  the 
.  selectmen  of  the  town  of  Greenfield  engaged 
In  building  a  public  sewer.  They  hired  the 
plaintiff,  and  set  bim  to  work  in  the  bottom 
of  the  trench.  He  was  injured  through  the 
sides  of  the  trench  falling  In  for  want  of 
proper  8upi)ort.  It  was  held  the  defendants 
were  liable,  if  the  Injury  was  due  to  any 
neglect  on  their  part  to  take  proper  precau- 
tions for  the  plaintiff's  safety.  Mr.  Justice 
Morton,  In  delivering  the  opinion  of  the  court, 
says: 

"The  defendants  were  not  bound  to  hire 
the  plaintiff  and  set  him  to  work  in  the  bot- 
tom of  the  trench,  but,  having  done  so,  they 
are  liable  to  bim  for  any  injury  which  oc- 
curred to  him  In  the  course  of  his  employ- 
ment through  any  negligence  on  their  part. 
Whether  they  were  acting  as  public  officers 


or  agents,  or  not,  could,  nnder  the  circum- 
stances, make  no  difference  ae  to  their  duty 
to  the  defendant  They  were  bound,  when 
they  hired  him  to  work  in  a  particular  place, 
to  see  that  It  was  reasonably  safe,  and  that 
materials  were  furnlslied  to  make  it  so,  and. 
If  any  injury  occurred  to  him  through  their 
neglect  in  these  respects,  they  are  liable. 
They  voluntarily  assumed  the  responsibility 
of  setting  him  to  do  a  particular  kind  of  work 
in  a  particular  place,  and  they  cannot  avoid 
the  duty  which  that  act  imposed  upon  them 
as  to  him." 

The  dictates  of  humanity,  and  a  proper 
regard  for  the  lives  and  safety  of  the  work- 
men engaged  upon  public  no  less  than  private 
works,  require  that  some  one  should  be 
bound  In  law  to  furnish  a  reasonably  safe 
place  in  which  to  do  their  work.  Upon  whom, 
then,  does  this  duty  rest?  We  think  it  rests 
upon  the  man  who  selects  the  place  in  which 
the  work  is  to  be  done,  and  invites  and  di- 
rects the  workmen  to  labor  therein.  His  is 
the  master  mind.  It  is  for  him  to  command 
and  the  workmen  to  obey.  He  is  not  an  in- 
surer, but  the  laborer  has  a  right  to  rely, 
whether  the  work  be  public  or  private,  that 
the  man  who  directs  and  selects  the  place, 
means,  manner,  and  method  of  his  work 
shall  use  reasonable  care  to  see  that  the 
means  and  the  place  are  reasonably  -  safe. 
If  the  defendant  failed  in  this,  it  was  his 
own  fault,  and  not  that  of  another,  and  he 
cannot  shield  himself  behind  the  defense 
that  he  was  a  public  officer.  That  plea  caur 
not  be  Interposed  to  shield  him  from  the  con- 
sequences of  his  own  negligence.  While  he 
need  not  answer  for  another,  he  must  an- 
swer for  himself.  A  personal  liability  at- 
taches to  him  for  bis  failure  to  exercise  rea- 
sonable care  in  providing  safe  machinery 
with  which,  and  a  safe  place  In  which,  the 
defendant  might  work. 

In  regard  to  the  other  ground  claimed  by 
the  plaintiff— failure  to  exercise  reasonable 
care  to  select  the  men  who  set  up,  maintain- 
ed, and  operated  the  derrick— we  find  no  suf- 
ficient allegation  In  the  writ  The  only  al- 
legation is  that  it  was  the  defendant's  duty 
to  employ  suitable  and  careful  persons,  and 
that  he  did  not  employ  suitable  and  careful 
persons.  This  Is  not  enough,  even  from  the 
plalntifTs  standpoint  The  duty  of  the  de- 
fendant in  this  respect  cannot  be  an  absolute 
duty  to  employ  suitable  and  careful  persons. 
At  the  most,  he  can  only  be  liable  for  the 
want  of  reasonable  care  in  this  particular, 
and  there  Is  no  allegation  that  he  failed  to 
exercise  such  care  in  their  selection  and  re- 
tention. 

It  is  further  urged  against  the  declaration 
that  it  is  bad  for  duplicity,  but  this  objection 
is  not  open  to  the  defendant  upon  general 
demurrer.  The  same  is  true  of  the  other 
claims  which  relate  to  the  form  of  the  decla- 
ration. 

Exceptions  sustained.    Demurrer  overruled. 
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(97  He.  620 

DAT  T.  BOSTON  &  M.  B. 

(Supreme  Judicial  Court  of  Maine.    June  U* 
1903.) 

DIRECTING  VERDICT— PRACTICE— TRIAI^RAUi- 
ROADS— ACCIDENT   AT   CROSSING— CON- 
TRIBUTORY NBGLIGENCE. 

1.  The  court  is  not  bound  to  submit  a  case 
to  tlie  jury,  but  may  direct  a  verdict  for  the 
defendant,  when  ail  the  inferences  which  a  jury 
may  justifiably  draw  from  the  testimony  are 
insufficient  to  support  a  Terdict,  so  that  it  would 
be  the  duty  of  tne  court  to  set  aside  such  a 
verdict  if  it  had  been  rendered. 

'  2.  A  new  trial  having  been  granted  on  general 
motion,  the  case  was  heard  a  second  time  be^ 
fore  the  jury,  and  the  presiding  justice,  at  the 
dose  of  the  evidence,  directed  a  verdict  for  the 
defendant. 

Beld,  that  the  conclusion  announced  !n  the 
former  opinion  wag  justified  and  required  by 
the  established  principles  of  law  applied  to  the 
facts  there  stated,  and  that  the  evidence,  with 
the  additional  testimony  before  the  court,  does 
not  warrant  a  different  result. 

Also,  that  the  inference  from  all  the  testi- 
mony, cousidered  in  the  light  of  the  un(^sputed 
situations,  is  almost  irresistible  that  the  plain- 
tiff's intestate  did  either  see  or  hear  the  ap- 
proaching train,  but,  overestimating  its  dis- 
tance or  miscalculating  its  speed,  with  an  ab- 
sence of  caution  which  is  incomprehensible,  in- 
considerately and  rashly  undertook  to  cross  the 
track  in  front  of  the  train,  instead  of  waiting 
for  it  to  pass.  If  so,  the  consequences  of  such 
mbitake  aad  temerity  cannot  be  cast  upon  the 
defendant.  No  railroad  company  can  be  held 
for  a  failure  of  experiments  of  that  kind,  and, 
if  one  chooses  in  such  a  position  to  take  risks, 
he  must  bear  the  consequences  of  failure. 

3.  If  the  positions  most  favorable  to  the  plainr 
tiff  be  assumed  to  be  correct,  the  accident  can- 
not be  attributed  wholly  to  the  negligence  of 
the  defendant,  if  the  plaiutiS's  intestate,  after 
discovering  the  train,  might  have  avoided  the 
fatal  consequences  by  the  exercise  of  reasonable 
and  ordinary  vigilance  and  caution  on  his  own 
part.  In  such  a  case,  the  hegligeuce  of  the 
injured  party  is  deemed  a  proximate  cause 
which  contributes  to  the  injury  and  bars  his 
right  to  recover. 

Day  V.  B.  &  M.  Bailroad,  52  Atl.  771,  88 
Me.  207,  00  Am.  St.  Bep.  335,  sustained. 

(OfHcial.) 

EzceptlonB  from  Supreme  Judicial  Court, 
lork  County. 

Action  by  Lottie  I.  Day,  administratrix, 
against  the  Boston  &  Maine  Bailroad.  Ver- 
dict for  defendant,  and  plaintiff  excepts. 
Exceptions  overruled. 

Upon  a  second  trial  of  this  case  granted  by 
the  court,  as  reported  in  96  Me.  207,  52  Atl. 
771,  90  Am.  St  Rep.  335,  the  presiding  jus- 
tice ordered  a  verdict  for  the  defendant 

The  parties  agreed  that  U  a  verdict  in 
favor  of  the  plaintiff  would  have  been  author- 
ized by  the  evidence,  Judgment  should  be 
rendered  for  the  plaintiff  for  such  sum  as 
the  law  court  believe  the  plaintiff  was  enti- 
tled to. 

The  case  Is  stated  In  the  opinion. 

Argued  before  EMERY,  WHITBHOUSB, 
STBOTJT,  SAVAGE,  and  SPBAB,  JJ. 

B.  P.  Spinney,  for  plalntifl.  O.  0.  Yeaton, 
for  defendant. 

WHITBHOUSE,  J.  This  action  Is  found- 
ed on  the  statute  of  1891  giving  a  right  of  ac- 


tion for  Injuries  causing  death,  and  Is  brought 
against,  the  defendant  company  to  recover 
damages  for  negligently  causing  the  death  of 
the  plaintiff's  Intestate,  Edwin  Day,  at  the 
Junkins  railroad  crossing.  In  North  Berwick, 
on  the  2l8t  day  of  July,  1899.  The  former 
trial  of  the  action  at  the  September  term  of 
court,  1900,  resulted  in  a  verdict  of  $4,000  In 
favor  of  the  plaintiff.  This  verdict  was  set 
aside  by  the  law  conrt,  for  reasons  clearly 
and  sufficiently  stated  In  the  opinion  of  the 
court.  96  Me.  207,  62  Aa  771,  90  Am.  St. 
Bep.  835.  The  cause  came  on  for  trial  a  sec- 
ond time  at  the  September  term  of  court, 
1902,  and,  after  the  evidence  had  been  Intro- 
duced for  both  the  plaintiff  and  the  defend- 
ant, the  presiding  judge  directed  the  Jury  to 
return  a  verdict  for  the  defendant  The 
case  comes  to  this  court  a  second  time  on  the 
plaintiff's  exceptions  to  this  ruling,  with  a 
stipulation  that,  'If  a  verdict  In  favor  of  the 
plaintiff  would  have  been  authorized  by  the 
evidence,  judgment  shall  be  rendered  for  the 
plaintiff  for  such  sum  as  the  law  court  be- 
lieves the  plaintiff  is  entitled  to." 

After  a  careful  examination  of  the  evidence 
disclosed  by  the  record  now  presented.  It  la 
the  opinion  of  the  court  that  the  conclusion 
announced  In  the  former  opinion  was  Justi- 
fied and  required  by  the  established  prin- 
ciples of  law  applied  to  the  facts  there  stat- 
ed, and  that  the  evidence,  with  additional 
testimony  now  before  the  court,  will  not  war- 
rant a  different  result 

The  leading  and  most  essential  facts  in- 
volved In  the  decision  of  the  vital  Issue  in 
the  case  do  not  appear  to  be  In  controversy. 
In  the  forenoon  of  July  21,  1899,  a  "bright 
and  clear  day,"  the  plaintiff's  intestate,  Ed- 
win Day,  a  man  3S  years  of  age,  with  facul- 
ties and  senses  unimpaired,  was  driving  a 
single  horse  attached  to  an  unloaded  hay 
cart  along  Wells  street  from  North  Berwick 
towards  the  grade  crossing  above  named, 
which  Intersects  the  Eastern  Division  of  the 
defendant's  railway  at  an  angle  of  43%  de- 
grees. He  was  leaning  against  the  front 
rail  of  the  hayrack,  one  rein  In  each  hand, 
and  driving  at  the  moderate  pace  of  about 
five  miles  an  hour.  When  within  about 
"thirty  or  forty"  feet  of  the  crossing  he 
stopped  his  team  for  "two  or  three  seconds," 
and  then,  urging  his  horse  Into  a  trot,  at- 
tempted to  drive  over  the  defendant's  rail- 
road crossing,  but  was  struck  and  Immedi- 
ately killed  by  a  special  train  from  Boston 
to  Portland,  approaching  from  a  direction 
thus  partially  In  his  rear. 

The  railroad  crossing  in  question  was  1,832 
feet  from  North  Berwick  railroad  station, 
and  the  track  of  the  Eastern  Division  la  on 
a  descending  grade,  and  nearly  straight,  for 
a  distance  of  about  six  miles  towards  Ken- 
nebunk.  It  was  admitted  that  this  crossing 
was  not  provided  with  gates,  flagman,  or  au- 
tomatic signals,  and  It  may  be  assumed, 
though  it  was  not  conceded  by  the  defend- 
ant, that  it  was  "near  the  compact  part  of 
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the  iovm."  It  was  not  In  coatroTersy  tbat 
at  tbe  time  of  the  accident  the  special  train 
was  runniDg  "at  a  greater  speed  than  six 
miles  an  hour,"  tbe  plaintiff  contending  tbat 
It  was  from  50  to  60  miles  an  hour,  and  the 
defendant  conceding  that  It  was  from  20  to 
25  miles  an  hour.  Whether  or  not  the  bell 
was  rung  and  tbe  whistle  blown  on  this  train, 
as  r'^qulred  by  law,  was  one  of  the  contro- 
Tertod.  Questions  in  the  case.  Tbe  plaintiff's 
eyldence,  which  was  necessarily  to  a  great 
extent  of  a  negative  character,  tended  to 
show  tbat  these  statutory  signals  of  the  ap- 
proach of  the  train  were  not  given,  while 
the  defendant's  evidence  and  the  weight  of 
all  tbe  positive  testimony  in  the  case  showed 
that  these  customary  warnings  were  duly 
sounded.  But  assuming  that  there  was  suffi- 
cient evidence  to  support  a  finding  of  the 
jury  In  fayor  of  the  plalntlflTs  contention  re- 
specting the  speed  of  the  train  and  the  sig- 
nals of  approach,  tbe  defendant  Invokes  tbe 
settled  rule  of  law  that  no  such  omission  of 
duty  or  violation  of  statute  on  the  part  of  the 
defendant  would  relieve  tbe  traveler  from 
tbe  obligation  to  use  bis  own  senses  of  sight 
and  hearing  to  inform  himself  of  an  ap- 
proaching train,  and  confidently  insists  tbat 
the  plaintiff's  intestate  either  failed  to  exer- 
cise the  requisite  degree  of  care  and  vigilance 
to  discover  tbe  train  at  tbe  time  In  question, 
or,  discovering  it,  rashly  attempted  to  ciosa 
in  front  of  It. 

Tbe  distance  on  Wells  street  from  Its  Junc- 
tion with  Portland  street  to  tbe  crossing  Is 
471  feet,  and  tbe  defendant  contended,  and 
introduced  photographs,  with  other  evidence, 
to  show,  tbat  at  every  point  in  this  distance 
of  471  feet  on  Wells  street  some  portion  of 
the  train  or  smokestack,  or  the  smoke  and 
steam  rlsbag  from  It,  must  have  been  plainly 
visible  to  tbe  traveler  throughout  tbe  entire 
distance  of  911  feet  on  tbe  railroad  as  the 
train  approached  from  Drew's  overhead 
bridge  to  tbe  crossing.  Tbe  plaintiff  con- 
tends, however,  tbat  through  a  large  portion 
of  this  distance  tbe  traveler's  view  of  tbe 
train  was  obstructed  by  a  high  embankment 
on  the  northerly  side  of  the  railroad,  and 
also  by  a  tight  board  snow  fence  27  feet 
from  the  center  of  tbe  track,  and  that  it  was 
Impossible  for  Mr.  Day,  standing  on  bis  hay- 
rack at  any  point  on  Wells  street  between 
the  crossing  and  a  point  75  feet  distant  there- 
from, to  see  tbe  approaching  train  until  It 
came  vrlthln  253  feet  of  tbe  crossing.  But  It 
could  not  reasonably  be  contended  tbat  no 
possible  means  were  available  to  tbe  travel- 
er for  tbe  discovery  of  an  approaching  train 
in  season  to  avoid  a  collision,  and  tbe  exist- 
ence of  extraordinary  difficulties  In  discover- 
ing It  by  sight  should  have  suggested  to  a 
person  of  ordinary  care  and  prudence  tbe 
necessity  of  exercising  greater  precaution, 
and  making  stronger  efforts  to  ascertain  tbe 
tacts  In  some  other  way.  tt  is  common 
knowledge  that  a  vast  increase  In  tbe  speed 
of  railroad  trains  has  been  required  In  re- 


cent years  In  order  to  meet  a  constant  de- 
mand for  tbe  most  rapid  transit  consistent 
with  tbe  safety  of  public  travel,  and  ordina- 
ry care  and  prudence  accordingly  demand 
of  the  traveler  upon  our  highways  greater 
vigilance  and  more  thoughtful  attention  in 
order  to  discover  the  approach  of  railroad 
trains  and  avoid  collisions  on  tbe  crossings 
at  grade. 

In  the  case  at  bar  it  has  been  seen  tbat 
Mr.  Day  was  driving  on  Wells  street  at  the 
rate  of  about  five  miles  an  hour,  and,  accord- 
ing to  an  average  of  the  estimates  of  tbe  dis- 
tance made  by  tbe  plaintiff's  witnesses,  he 
stopped  at  a  point  about  32  feet  from  tbe 
crossing,  and  Just  outside  of  tbe  line  of  the 
snow  fence,  27  feet  from  the  center  of  the 
track.  It  Is  not  in  controversy,  as  already 
noted,  that  at  any  point  on  Wells  street, 
within  75  feet  from  tbe  crossing,  some  por- 
tion of  the  train  must  have  been  visible  to 
Mr.  Day  after  It  approached  within  253 
feet  of  tbe  crossing;  and  at  a  distance  of 
27  feet  from  tbe  center  of  tbe  track,  being 
inside  of  tbe  line  of  tbe  snow  fence,  there 
was  an  unobstructed  view  of  tbe  whole  train. 

After  stopping  "two  or  three  seconds,"  Mr. 
Day  "hurried  bis  horse  right  up  into  a  trot" 
towards  tbe  crossing;  and  it  is  a  reasonable 
Inference  tbat  this  "hurried .  trot"  was  not 
less  than  five  miles  an  hour,  or  seven  feet 
per  second,  tbe  speed  at  which  he  was  "jog- 
ging along"  before  he  stopped.  Tbe  plain- 
tiff's evidence  tended  to  show  tbat  tbe  train 
was  mnning  at  a  speed  of  at  least  50  milex  an 
hour,  or  73  feet  per  second.  If  so, 'it  travers- 
ed the  entire  distance  of  253  feet  In  3%  sec- 
onds, and  the  whole  train  must  have  been 
within  tbe  limit  of  253  feet,  and  In  plain 
view  of  Mr.  Day,  before  be  bad  advanced  to 
a  point  within  15  feet  of  the  track.  Under 
tbe  circumstances  thus  disclosed  by  tbe  plain- 
tlff^s  own  evidence,  it  is  Inconceivable  tbat 
if  Mr.  Day  had  been  vigilant  and  alert,  and 
exercised  the  circumspection  of  a  careful  and 
prudent  man,  he  could  have  /ailed  to  see 
some  Indication  of  an  approaching  train,  or. 
If  be  bad  listened  attentively,  tbat  be  could 
have  failed  to  hear  some  signal  or  sound  of 
an  approaching  train,  before  be  reached  the 
point  of  dangerous  proximity  to  tbe  railroad 
track. 

In  tbe  former  opinion  In  this  case  (96  Me. 
213,  52  Atl.  771,  90  Am.  St  Rep.  335)  it  is 
said:  "There  is  no  evidence  tbat  in  ap- 
proaching the  railroad  crossing  Mr.  Day  took 
any  precaution  whatever  to  ascertain  wheth- 
er a  train  was  also  then  approaching  tbe 
crossing  from  either  direction.  True,  be 
stopped  momentarily  some  20  feet  from  tbe 
crossing,  but  it  does  not  appear  that  he  look- 
ed or  listened,  or  took  any  other  measures  to 
ascertain  what  might  be  approaching  on  tbe 
railroad  tracks.  There  Is  no  evidence  for 
what  purpose  be  stopped  there."  But  the 
record  now  before  tbe  court,  with  the  addi- 
tional evidence  presented  at  tbe  second  trial 
of  tbe  case,  tends  to  modify  this  view,  and 
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to  strengthen  the  probability  of  the  alterna- 
tlve,  Buggeeted  at  the  close  of  the  opinion, 
that,  "being  aware  of  the  approaching  train, 
he  recklessly  undertook  to  cross  before  It" 
James  B.  Walker  was  not  a  witness  at  the 
former  trial,  but  testified  at  the  second  hear- 
ing that,  as  he  was  approaching  the  crossing 
from  the  opposite  side,  he  saw  Mr.  Bragdou 
and  Mr.  Day  pass  each  other,  and  in  regard 
to  the  conduct  of  Mr.  Day  says:  "Mr.  Day 
hauled  up  and  stopped  and  looked  around, 
and  then  he  came  right  along;  he  took  his 
reins,  and  started  his  horse  right  Into  a  trot. 
•  •  •  He  stopped  two  or  three  seconds;  he 
turned  his  head  and  looked  up  the  track  to- 
wards the  bridge.  After  he  started  the  horse, 
he  was  looking  ahead  and  crosswise,  and  he 
put  the  whip  right  on  his  horse;  he  took  his 
reins  and  urged  his  horse  up,  and  drove  right 
onto  the  crossing.  He  was  looking  to  the 
right,  up  towards  the  depot."  This  is  corrobo- 
rated by  Mr.  Bragdon,  a  witness  at  both  trials, 
and  also  by  the  fireman,  a  witness  for  the 
defendant,  who  observed  the  movements  of 
Mr.  Day  from  the  engine,  and  assumed  that 
he  would  not  attempt  to  cross  In  front  of 
the  train.  He  says:  "When  he  approached 
the  crossing  he  was  looking  up  the  track, 
and  he  drove  up  and  stopped,  looking  to- 
wards us  coming  down  the  track.  •  •  • 
When  he  hit  the  horse,  I  hollered  "Whoaf  I 
thought.  Mr.  Day  was  going  to  stop.  In- 
stead of  that,  after  he  drove  up  there,  he 
thought  he  had  time  to  go  ahead,  and  so  I 
hollered  to  the  engineer,  when  I  saw  he  was 
going  to  drive  ahead,  to  stop." 

The  Inference  from  all  this  testimony,  con- 
sidered In  the  light  of  the  undisputed  situa- 
tions, Is  almost  Irresistible  that  Mr.  Day  did 
either  see  or  hear  the  approaching  train, 
but,  overestimating  Its  distance  or  miscal- 
culating Its  speed,  with  an  absence  of  cau- 
tion which  is  incomprehensible.  Inconsider- 
ately and  rashly  undertook  to  cross  the  track 
lu  front  of  the  train,  instead  of  waiting  for 
It  to  pass.  If  so,  "the  consequences  of  such 
mistake  and  temerity  cannot  be  cast  upon 
the  defendant.  No  railroad  company  can 
be  held  for  a  failure  of  experiments  of  that 
kind;  and.  If  one  chooses  In  such  a  position 
to  take  risks,  be  must  bear  the  consequences 
of  failure."  Chicago,  Kock  Island  &  Pacific 
R.  R.  Co.  V.  Houston,  95  U.  S.  697,  24  L.  Ed. 
542;  Smith  v.  Me.  Cent.  R.  Co.,  87  Me.  351, 
32  Atl.  967.  When  a  railroad  track  crosses 
or  Is  crossed  by  a  highway,  the  traveler  with 
a  team  and  the  railroad  company  have  con- 
current rights  and  obligations  with  respect 
to  the  use  of  the  way  at  the  place  of  inter- 
section. It  Is  not  ordinarily  reasonable  or 
practicable  for  a  train  to  stop  and  give  prece- 
dence to  a  team  approaching  on  the  highway. 
It  cannot  be  required  to  do  so  except  in 
cases  of .  manifest  danger,  when  It  is  ap- 
parent that  a  collision  could  not  be  other- 
wise avoided.  It  is  the  duty  of  the  traveler 
on  the  highway  to  wait  for  the  train.  The 
train  has  the  preference  and  the  right  of  way. 


Continental  Improvement  Oo.  T.  Stead,  9S 
U.  S.  161,  24  L.  Bd.  403;  2  Wood  on  RaU- 
roads,  1510;  Pierce  on  Railroads,  842;  Le- 
san  V.  M.  C.  R.  R.  Co.,  77  Me.  86. 

On  the  other  hand,  the  management  of  a 
railroad  train  must  be  conducted  with  due 
regard  to  all  of  the  provisions  of  the  stat- 
ute designed  to  insure  the  safety  of  the  trav- 
eler both  upon  the  railroad  and  the  highway. 
The  train  "is  bound  to  give  reasonable  and 
timely  warning  of  Its  approach  to  a  cross- 
ing, but  it  cannot  be  reasonable  and  timely  if 
the  speed  of  the  train  be  so  great  as  to  ren- 
der It  unavailing.  The  explosion  of  a  cannon 
may  be  said  to  be  a  warning  of  a  coming 
shot,  but  the  velocity  of  the  lattCT  generally 
outstrips  the  warning.  The  speed  of  a  train 
at  a  crossing  should  not  be  so  great  as  to 
render  unavailing  the  warning  of  Its  whis- 
tle and  bell,  and  this  caution  Is  especially 
applicable  when  their  sound  is  obstructed  by 
wind  and  ether  noises,  and  when  intervening 
objects  prevent  those  who  are  approaching 
the  railroad  from  seeing  a  coming  train.  In 
such  cases,  if  an  unslackened  speed  Is  de- 
sirable, watchmen  should  be  stationed  at  the 
crossing."  Continental  Imp.  Co.  v.  Stead, 
95  U.  S.  161,  24  L.  Ed.  403.  If,  therefore, 
the  special  train  in  question  was  approach- 
ing a  crossing  near  the  compact  part  of  the 
village  at  the  great  speed  of  50  miles  an 
hour,  without  flagmen  at  the  crossing  and 
without  giving  the  statutory  warnings  of 
its  approach,  the  oflScers  and  servants  In 
charge  of  it  were  guilty  of  gross  and  culpable 
recklessness  which  would  Justly  have  sub- 
jected them  to  the  severest  censure.  But  If 
these  positions,  most  favorable  to  the  plaln- 
tl£E,  be  assumed  to  be  correct,  the  accident 
cannot  be  attributed  wholly  to  the  negligence 
of  the  defendant,  if  the  plaintiff's  intestate, 
after  discovering  the  train,  might  have  avoid- 
ed the  fatal  consequences  by  the  exercise  of 
reasonable  and  ordinary  vigilance  and  cau- 
tion on  his  own  part  In  such  a  case,  the 
negligence  of  the  Injured  party  is  deemed  a 
proximate  cause  which  contribntes  to  the  in- 
jury and  bars  his  right  to  recover.  This 
principle  has  been  so  often  enunciated  In  the 
recent  decisions  of  this  court  that  no  further 
exposition  of  it  is  required  at  this  time.  At- 
wood  V.  Bangor,  O.  &  O.  By.  Co.,  91  Me.  399, 
40  Atl.  67;  Conley  v.  Me.  Cent.  R.  R.  Co., 
95  Me.  149,  49  Atl.  668;  Ward  v.  Me.  Cent. 
R.  Co.,  96  Me.  137,  51  Atl.  947.  See,  also, 
Schofleld  V.  Chicago,  Milwaukee  &  St  Paul 
R.  Co.,  114  U.  S.  615,  5  Sup.  Ct  1125,  29  L. 
Ed.  224,  a  case  In  which  the  court  directed 
a  verdict  for  the  defendant  and  one  pre- 
senting striking  analogies  to  the  case  at  bar. 

After  a  patient  and  critical  examination 
of  the  case,  It  Is  the  opinion  of  the  court 
that,  with  all  the  Inferences  which  the  Jury 
could  justifiably  have  drawn  from  It  the 
evidence  now  presented  Is  Insufficient  to  sup- 
port a  verdict  for  the  plaintiff,  so  that  It 
would  be  the  duty  of  the  court  to  set  aside 
such  a  verdict  U  It  had  been  rendered.    Un- 
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der  Biicb  circumstances,  it  la  the  establisbed 
role  of  procedure  In  this  state  tbat  the  court 
Is  not  bound  to  submit  the  case  to  the  Jury, 
but  may  direct  a  verdict  for  the  defendant. 
Heath  t.  Jaqulth,  68  Me.  433;  Jewell  t. 
Gagne,  82  Me.  431,  19  Atl.  917:  Moore  y. 
McKenney,  83  Me.  80,  21  Atl.  749,  23  Am. 
St.  Bep.  753;  Market  &  Fulton  Nat  Bank  T. 
Sargent.  85  Me.  849,  27  Atl.  192,  35  Am.  St 
Bep.  376;  BenneU  v.  Talbot,  90  Me.  229,  38 
AtL  112;  Ck)leman  y.  Lord,  96  Me.  192,  52 
Atl.  645.  The  mandate  must  therefore  be: 
Eixceptlons  overruled. 


(72  N.  H.  170) 

FOSTER  v.  SAROBNT. 
(Supreme  Court  of  New  Hampshire.    Merri- 
mack.   Jane  2, 1903.) 

PAaTNBRSHIP  PROPERTY— REAL  ESTATE— USB 
— INTENTION- INDIVIDOAL  CREDITORS. 
L  Real  estate  purchased  with  partnership 
fands,  and  always  regarded  as  partnership  prop- 
erty, taxed  as  such,  and  its  iucome  treated  as 
■ach,  but  never  used  for  partnership  purposes, 
but  rented  to  others,  was  partnership  property, 
subject  to  creditors  of  the  partnership,  in  pref- 
erence to  individual  creditors. 

Transferred  from  Superior  Court;  Wallace, 
Chief  Judge. 

Action  by  George  A.  Foster,  trustee  in 
banltmptcy  of  Frescott  F.  Stevens,  against 
Harry  O.  Sargent  assignee  of  the  firm  of 
Stevois  &  Duncklee,  composed  of  Frescott  F. 
Stevens  and  Charles  H.  Duncklee,  to  deter- 
nUne  whether  certain  real  estate  Is  tbe  prop- 
erty of  said  Frescott  Individually  or  of  the 
said  firm.  Judgment  for  defendant,  and  case 
transferred  from  the  superior  court  on  plaln- 
tilTs  exceptions.     Exceptions  overruled. 

In  1858  Frescott  F.  Stevens  and  Charles  H. 
Dmcklee  formed  an  equal  partnership,  which 
has  continued  to  the  present  time.  September 
29,  1902,  tbe  members  of  the  firm,  as  copart- 
ners and  Individuals,  made  a  common-law  as- 
tlgnment  of  all  their  property  to  the  defend- 
ant for  the  benefit  of  creditors.  In  Decem- 
iet,  1902,  Stevens  was  adjudged  a  bankrupt 
open  a  petition  of  his  creditors.  The  plain- 
tiff was  elected  trustee,  and  thereupon  de- 
manded one-half  of  the  rents  collected  by  the 
defendant  from  certain  real  estate,  claiming 
that  the  property  was  owned  by  Stevens  and 
Duncklee  as  tenants  In  common.  The  defend- 
ant maintained  that  the  realty  was  partner- 
ship property,  and  refused  to  comply  with  the 
demand.  The  real  estate  in  question  consists 
of  five  parcels,  with  buildings  thereon,  situate 
in  Concord,  and  land  In  South  Dakota;  all  the 
property  having  been  acquired  since  the  for- 
mation of  the  partnership,  and  none  during 
the  last  15  years.  Tbe  partnership  and  its 
members  w^re  solvent  when  the  various  par- 
cel! were  bought  and  paid  for.  A  store  build- 
ing and  a  small  portion  of  a  block  In  the  rear 
thereof  have  been  used  in  carrying  on  the 
putDership  business.    The  remainder  of  the 

1L  8m  FartnwuUp.  voL  38.  Cent.  Dis.  U  101,  105|. 


property  lias  been  rented.  The  grantees  are 
described  as  copartners  in  only  two  of  the 
deeds.  When  Stevens  and  Duncklee  became 
partners,  they  had  no  property  other  thau 
that  invested  In  their  business.  During  the 
continuance  of  tbe  partnership  no  accounting 
was  ever  made.  Each  member  drew  such 
muoB  as  he  required  from  tbe  partnership 
funds,  and  was  charged  therewith  upon  the 
books.  The  receipts  from  the  store  and  tbe 
rentals  of  tbe  real  estate  were  deposited  in 
bank  in  the  name  of  the  firm.  Tbe  pieces  of 
real  estate  in  question,  and  all  additions  and 
Improvements,  were  paid  for  out  of  tbe  firm 
deposit  or  by  partnership  notes  afterward 
paid  out  of  that  deposit  except  a  house  and 
lot  in  Concord  and  the  land  In  South  Dakota, 
which  were  taken  in  satisfaction  of  loans 
made  out  of  the  partnership  funds.  Stevens 
and  Dimcklee  always  regarded  the  real  estate 
as  partnership  property.  Each  parcel  has 
been  taxed  in  the  name  of  the  firm  from  the 
time  of  its  acquisition.  The  court  ordered 
Judgment  for  the  defendant,  and  tbe  plaintiff 
excepted. 

Mitchell  &  Foster,  for  plaintlfC     Sargent, 
Niles  &  Morrill,  for  defendant 


REMICK,  J.  Tbe  question  in  this  case, 
speaking  broadly,  is  whether  indlvldnal  or 
partnership  creditors  shall  have  priority  in 
certain  real  estate.  "It  is  a  general  rule  that 
the  funds  of  a  tmrtnershlp  must  be  first  ap- 
plied to  discharge  the  partnership  debts,  and 
that  neither  an  individual  partner  nor  his 
creditors  have  a  claim  to  anything  more  than 
the  surplus."  Ferson  v.  Monroe,  21  N.  H. 
462,  466.  Partnership  real  estate  Is  subject 
to  this  rule  like  other  partnership  property. 
Jarvls  V.  Brooks,  27  N.  H.  37,  59  Am.  Dec. 
359;  Messer  y.  Messer,  59  N.  H.  375,  377. 
Conceding  the  rule,  tbe  plaintiff  contends  that 
tbe  real  estate  In  question,  excepting  the  store 
building  and  lot,  designated  in  the  record  as 
"b,"  is  not  partnership  property,  and  there- 
fore not  subject  to  the  above  rule  of  priority 
in  behalf  of  partnership  creditors.  Is  it  part- 
nership property?  In  determining  this  ques- 
tion it  Is  weU  settled  that  the  court  is  not 
concluded  by  the  fact  that  the  conveyance  Is 
to  the  partners  in  their  Individual  character. 
Whatever  the  form  of  the  conveyance,  parol 
evidence  Is  admissible  to  show  a  resulting 
trust  in  favor  of  the  partnership.  Farker  v. 
Bowles,  57  N.  H.  491,  495,  496;  Messer  v. 
Messer,  59  N.  H.  375,  377;  Falrchlld  v.  Fair- 
child,  64  N.  Y.  471,  477-479.  It  appears  in 
the  present  case  tliat  all  the  real  estate  in 
controversy  was  acquired  with  partnership 
funds;  that  the  partners  have  always  under- 
stood and  regarded  It  as  partnership  property; 
that  It  has  always  been  taxed  as  such,  and  Its 
income  has  always  been  so  treated. 

It  is  argued  that  the  fund  appropriated  to 
the  real  estate  in  question  should  be  treated 
by  the  court  as  so  much  surplus  withdrawn 
from   the  partnership  and  applied  to  indi 
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vldual  purposea  However  proper  this  miglit 
be  nnder  some  clrcuingtaiiceB,  It  is  wh<dly 
Inadmissible  In  the  present  case,  in  view  of 
the  agreed  fact  that  the  partners  understood, 
regarded,  and  treated  the  real  estate  and  its 
income,  like  the  fond  with  which  it  was  ob- 
tained, as  partnership  property.  Collumb  v. 
Bead,  24  N.  T.  505;  Falrchlld  t.  Fairchild, 
9i  N.  T.  471;  Bank  of  England  Case,  8  De 
O.^  F.  &  J.  645. 

It  Is  further  contended  that,  although  the 
real  estate  was  obtained  with  partnership 
fiuds,  and  was  always  treated  as  partner- 
ship property,  still  it  cannot  be  so  regarded 
consistently  with  the  decisions  of  this  court, 
because  It  has  "never  been  used  in  any  way 
in  the  partnership  business,  but  has  been 
rented  to  others";  and  Jarvls  v.  Brooks,  27 
N.  H.  37,  59  Am.  Dec.  359,  Parker  v.  Bowles, 
57  N.  H.  491,  add  Mesaer  v.  Messer,  69  N. 
H.  371,  are  cited  to  this  effect.  In  Jarvia  t. 
Brooks,  the  real  estate  In  question  was  used 
for  partnership  purposes;  at  least,  the  opin- 
ion proceeded  upon  that  assumption.  The 
question  whether  actual  use  In  the  partner- 
ship business  must  unite  with  purchase  with 
partnership  funds,  on  partnership  account,  in 
order  to  constitute  real  estate  partnership 
property,  was  not  before  the  court  Nor  is 
what  Is  there  said  Inconsistent  with  the  idea 
that  real  estate  purchased  with  partnership 
funds  may  be  partnership  property,  though 
not  used  in  the  prosecution  of  the  partnership 
business.  The  court,  adopting  the  words  of 
Story,  J.,  in  Hoxle  v.  Carr,  1  Sumn.  178,  182, 
183,  Fed.  Cas.  No.  6,802,  say:  "The  cir- 
cumstance that  the  payment  has  been  made 
with  partnership  funds,  especially  if  the  prop- 
erty purchased  be  necessary  for  the  ordinary 
operation  of  the  partnership  business,  and  be 
actually  so  employed,  will  afford  a  very 
cogent  presumption  that  it  was  Intended  to 
be  held  as  partnership  property;  and,  in  the 
absence  of  countervailing  circumstances,  it 
will  be  absolutely  decisive."  This  is  far 
from  saying  that  actual  use  in  the  partner- 
ship business  must  concur  with  payment  from 
partnership  funds  to  warrant  the  conclusion 
that  real  estate  is  partnership  property.  The 
opposite  of  that  is  the  more  natural  infer- 
ence from  the  language  used.  In  Cllley  v. 
Huse,  40  N.  H.  358,  not  cited  by  the  plaintiff, 
the  real  estate  in  controversy  was  used  In 
the  partnership  business;  at  least,  such  was 
the  assumption  of  the  court.  Therefore  the 
question  whether  use  was  necessary  to  con- 
stitute it  partnership  property  was  not  in- 
volved. Furthermore,  It  is  there  said:  "Be- 
ing paid  for  out  of  partnership  funds,  it  [the 
real  estate  there  in  controversy]  will  be  treat- 
ed in  equity  as  vesting  in  them  in  their  part- 
nership capacity."  In  Parker  v.  Bowles  the 
real  estate  in  question  was  not  purchased 
with  partnership  funds,  and  for  that  reason 
was  held  to  be  individual  property.  The 
question  now  imder  consideration  was  not 
present  Moreover,  the  court  there  say: 
"Where  land  is  purchased  with  iwrtnership 


funds,  and  for  partnership  purposes,  there  is 
an  implication  of  law  that  the  land  is  held 
for  the  partnership."  It  is  nowhere  said  that 
real  estate,  in  order  to  have  the  character 
of  partnership  property,  must  be  actually  em- 
ployed In  the  partnership  business.  In  Messer 
T.  Messer  the  real  estate  under  consideration 
was  actually  used  in  the  partnership  bnsi- 
ness.  The  question  whe&er  such  use  w^as 
necessary  to  make  It  partnership  property 
was,  therefore,  not  involved.  Although  there 
is  language  in  the  opinion  which  gives  Bvp- 
port  to  the  plaintiff's  contention  in  the  pres- 
ent case,  an  examination  of  the  authorities 
there  relied  upon  makes  It  quite  evident 
that  the  court  did  not  Intend  to  hold  that 
purchase  with  partner^lp  funds,  purchase 
for  partnership  use,  and  use  in  the  partner- 
ship business  are  all  three  necessary  to  con- 
stitute real  estate  partnership  property.  In 
addition  to  the  New  Hampshire  cases  which 
we  have  already  reviewed,  the  court  cited  Par- 
sons on  Partnership;  Dyer  v.  Clark,"  6  Mete. 
(Mass.)  662,  49  Am.  Dec.  697;  Collumb  v.  Read, 
24  N.  Y.  505;  and  Falrchlld  v.  Fairchild,  64  N. 
Y.  471.  In  Parsons  on  Partnership  (section 
266)  it  is  said  "that  the  three  elements 
*  *  *  stated  must  unite  In  order  to  make 
the  real  estate  neceuarUti  partnership  prop- 
erty." (The  Italics  are  the  author's.)  This 
ta  quite  different  from  saying  that  real  estate 
cannot  be  partnership  property  unless  the 
throe  elements  unite.  It  is  plain  from  the 
context  that  no  such  idea  was  in  the  author's 
mind.  Expressly  to  the  contrary  is  the  note 
to  the  statement  quoted,  namely:  "Whether 
real  property  shall  become  partnership  stock 
or  not  is  a  question  of  intention.  •  *  • 
But  this  intention  may,  so  far  as  all  claim- 
ants except  bona  fide  purchasers  without 
notice  are  concerned,  be  held  sufficiently  es- 
tablished if  the  purchase  Is  made  with  part- 
nership funds,  even  without  Intended  or 
actual  use  for  partnership  purposes,  unless 
an  express  agreement  appears,  vesting  the 
beneficial  as  well  as  the  legal  interest  In  the 
grantee  or  grantees  in  the  deed."  In  Dyer 
V.  Clark  the  real  estate  Involved  was  used 
in  the  partnership  business.  The  question 
whether  such  use  was  necessary  was  not  in 
Issue.  What  is  there  said,  in  a  general  way, 
is  as  consistent  with  the  theory  that  it  was 
not,  as  that  It  was  necessary.  In  Collumb  v. 
Read,  spoken  of  as  "the  leading  case  in  this 
country  upon  the  subject"  the  court  say: 
"Where  the'  land  was  not  purchased  for 
partnership  uses,  and  there  was  no  agreement 
making  it  partnership  property,  and  yet  It 
was  paid  for  out  of  funds  of  the  partner- 
ship, or  taken  in  payment  of  debts  due  to 
it,  the  question  between  the  two  classes  of 
creditors  would  be  one  of  construction  as 
to  the  Intent  of  the  partner  in  making  the 
purchase.  It  might  be  that  such  a  purchase 
would  be  made  as  an  investment  of  realized 
profits.  If,  for  instance,  the  purchase  price 
should  be  charged  to  the  separate  accounts 
of  the  partners,  that  would  be  an  bidicatlon 
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that  it  was  considered  by  them  as  an  ap- 
plication of  divided  profits.  If,  on  the  other 
Iiand,  the  income  should  be  carried  into  the 
books  of  the  copartnership,  or  if  the  land 
Itself  should  be  Included  in  the  periodical 
Inventories  of  stock  in  trade,  there  wonld  be 
an  Inference  more  or  less  strong  that  It  had 
heen  agreed  to  hold  the  estate  as  partner- 
ship property.  •  •  •  Where  the  price  of 
land  *  *  *  Is  paid  by  copartnership 
money  ot  effects,  or  It  Is  taken  In  satisfaction 
of  a  debt  due  the  concern,  the  real  estate 
becomes  partnership  property,  X)r  is  IndiTldual 
property,  *  •  •  as  the  Intention  of  the 
purchase  shall  appear  to  have  been.  It  may 
be  either  one  or  the  other."  In  Falrchlld  v. 
Falrchild  the  court  said:  "When  the  land  is 
conveyed  to  the  several  partners,  it  is  not 
Indispensable  that  it  should  be  actually  used 
for  partnership  purposes,  nor  that  a  positive 
agreement  should  be  proved  making  it  part- 
nership property.  If  it  has  been  paid  for 
with  partnership  effects,  it  Is  then  a  ques- 
tion of  Intention  whether  the  conveyance  Is 
to  have  Its  legal  effect,  and  the  parties  are 
to  be  treated  as  tenants  in  common,  or 
whether  the  property  is  to  be  treated  as  part- 
nership property.  The  manner  in  which  the 
accounts  are  kept,  whether  the  purchase 
money  was  severally  charged  to  the  mem- 
bers of  the  firm,  or  whether  the  accounts 
treat  It  the  same  as  other  firm  property  as 
to  purchase  money,  income,  expenses,  etc., 
are  controlling  circumstances  in  determining 
snch  intention,  and  from  these  circumstances 
an  agreement  may  be  inferred."  Thus,  in- 
stead of  supporting  the  proposition  that  use 
In  the  partnership  business  Is  necessary  to 
make  real  estate  purchased  with  partnership 
funds  partnership  property,  the  authorities 
dted  In  Messer  v.  Messer  are  to  the  opposite 
effect  In  the  Bank  of  England  Case,  8 
De  Q.,  F.  ft  J.  645,  it  is  said:  "There  is  no 
rule  that,  where  lands  are  bought  by  partners 
In  trade,  and  are  paid  for  out  of  partnership 
assets,  they,  of  necessity,  become  part  of  the 
joint  estate;  nor,  on  the  other  hand,  that.  If 
they  are  not  bought  for  the  purposes  of  the 
partnership  business,  they  are  not  Joint  estate; 
nor  does  the  form  of  the  conveyance  settle 
the  question,  which  must  be  determined  with 
reference  to  all  the  circumstances  of  the  case." 
This  conclusion  of  the  English  court,  reached 
after  full  consideration  of  the  various  views 
urged  by  the  plaintiff  in  the  present  case, 
accords,  as  we  have  seen,  with  the  leading 
cases  npon  the  subject  In  this  country,  and 
Is,  we  believe,  the  correct  conclusion.  It  la 
reasonable^  and  is  siipported  by  the  weight 
of  aathorl^.  Providence  v.  Bullock,  14  R.  I. 
3S8;  Bncban  v.  Sumner,  2  Barb.  Ch.  166,  47 
Am.  Dec.  806;  Deveney  v.  Mah<mey,  28  N.  J. 
Eq.  247,  248;  Buck  v.  Whin,  U  B.  Mon.  820, 
S22;.  Flanagan  v.  Shuck,  82  Ky.  617,  notes  64 
Am.  Rep.  792,  793,  27  L.  R.  A.  449,  466;  Far. 
Part.  366,  367;  1  Lind.  Part.  406,  note  1; 
1  Bates,  Part  H  280.  283,  286. 

The  circumstances  of  the  present   csM^ 


viewed  In  the  light  Of  the  authorities  to  which 
we  have  called  attention,  leave  no  doubt  that 
the  real  estate  In  question  Is  all  partnership 
property,  and  subject  to  partnership  In  pref- 
erence to  individual  debts. 
Exception  overruled. 

CHASB^  J.,  did  not  sit    The  othets  con- 
curred. 


.(72  N.  H.  tt) 
SEELY  V.  MANHATTAN  LIFE  INS.  CO. 

(Supreme  Court  of  New  Hampshire.    Merri- 
mack.   Feb.  4.  1903.) 

LIPK  INSURANCE  —  FOREIGN  POLICY  — PROOF 
OF  DEATH— WAIVER— NONPAYMENT  OF  PRE- 
MIUMS —  FORFEITURE  —  NOTICE  —  PROOF  — 
AFFIDAVIT— EVIDENCE. 

1.  Insured  died  March  18,  1894,  and  a  writ 
In  assumpsit  to  recover  the  insurance  was  dated 
March  14,  1900.  The  declaration  consisted  of 
the  commou  counts,  and,  while  the  ad  damnum 
was  stated,  the  specific  sum  sought  to  be  re- 
covered was  omitted.  Amendments  were  filed 
April  25  and  June  14,  1900,  each  setting  out  an 
action  on  a  life  iasurance  policy.  Held  that,  as 
tiie  declaration  sufficiently  stated  a  cause  by 
which  to  amend,  and  the  amendments  did  not 
change  the  cause  of  action,  the  action  was  not 
barred  by  limitations. 

2.  Where  an  insurance  company  were  notified 
of  the  death  of  assured  and  twice  requested  to 
send  blank  for  proofs  of  death,  but  replied  that 
no  proofs  were  needed,  that  the  policy  bad 
lapsed,  and  they  had  decided  not  to  allow  the 
claim,  the  condition  of  the  policy  requiring  proof 
of  death  was  waived. 

8.  Where  a  life  insurance  policy  was  issned  in 
the  state  of  New  York,  the  contract  is  governed 
by  the  laws  of  that  state  so  far  as  they  relate 
to  its  nature,  validity,  and  interpretatiou. 

4.  Under  the  laws  of  New  York,  proof  of 
payment  of  the  premium  is  not  essential  to  the 
maintenance  of  an  action  u^on  a  life  insurance 
policy,  even  though  it  contains  a  proTision  that 
a  failure  to  pay  the  premium  when  due  shall 
render  the  policy  void,  but  it  is  only  when  there 
is  evidence  of  nonpayment  of  premium,  coupled 
with  proof  that  the  notice  required  by  statute 
has  been  duly  mailed  to  the  assured,  that  a 
cause  of  action  can  be  defeated ;  therefore,  in 
an  action  in  this  state  cm  a  life  insurance  pol- 
icy issued  by  defendant  company  in  New  York, 
it  is  incumbent  on  the  company  to  establish 
these  facts. 

6.  The  laws  of  New  York  provide  that  no  life 
hisurance  policy  shall  be  declared  forfeited  for 
failure  to  pay  premiums,  unless  a  notice  stating 
the  amount  of  the  premium  due,  the  place  where 
it  should  be  paid,  and  the  person  to  whom  the 
same  is  payable,  shall  be  duly  mailed  to  the  in- 
sured, or  the  assignee  of  the  policy,  at  least  15, 
and  not  more  than  45,  days  prior  to  the  day 
when  the  same  is  payable.  The  statute  further 
provides  that  the  affidavit  of  an  agent  of  the 
insurance  company,  that  the  reqnired  notice  has 
been  addressed  and  mailed,  shall  be  presumptive 
evidence  that  such  notice  has  been  given.  Held, 
that  an  affidavit  stating  that  a  notice  has  been 
duly  served,  bat  not  showing  that  the  notice 
stated  the  amonnt  of  the  premium  due,  the  place 
where  it  was  payable,  the  person  to  whom  pay- 
able, and  that  unless  it  was  paid  before  the  day 
It  fell  due  the  policy  would  become  forfeited,  was 
inaufflcient 

Eixceptlons  from  Merrimack  County. 
Action  by  Mary  Seely  against  the  Manhat 
tan   Life  Insurance   Company.     Transferred 

f  S.  flea  InmnuMS.  toL  U,  Cut  Di»  ||  im,  Un. 
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from  the  trial  term  on  defendants'  exceptions. 
Exceptions  overruled. 

The  assured  died  March  18, 1884.  The  writ 
was  dated  March  14,  1900,  and  contained  the 
common  counts,  from  which  was  omitted  the 
specific  snm  sought  to  be  recovered.  By  leave 
of  the  court,  and  without  objection,  two 
amendments  were  filed,  one  April  25,  and 
another  June  14,  1900,  each  setting  out  an 
action  on  a  life  insurance  policy.  The  con- 
tract of  insurance  required  satisfactory  proof, 
at  the  company's  office,  of  the  death  of  the 
assured  during  the  continuance  of  the  policy. 
To  prove  the  notice  to  the  assured,  required 
by  the  New  York  statute,  of  the  time  when 
the  premium  here  In  question  would  become 
due,  a  register  book  kept  by  the  defendants, 
and  containing  an  affidavit  of  the  mailing  of 
a  notice  to  the  assured,  was  admitted  In  evi- 
dence, subject  to  the  plaintlfCs  exception.  The 
other  facts  sufficiently  appear  in  the  opinion. 

At  the  close  of  the  evidence,  the  defendants' 
motion  that  a  verdict  be  directed  in  their 
favor  was  denied,  subject  to  exception. 

Napoleon  B.  Hale  and  Martin  &  Howe,  for 
plaintiff.    Streeter  &  Hollls,  for  defendants. 

BINGHAM,  J.  1.  The  plaintiff's  right  of 
action  accrued  not  earlier  than  March  18, 
1894,  and  suit  was  brought  within  six  years 
thereafter.  The  declaration  contained  in  the 
writ  consisted  of  the  common  counts.  While 
the  ad  damnum  was  stated,  the  specific  sum 
sought  to  be  recovered  was  omitted.  The 
court  permitted  the  plaintiff,  without  objec- 
tion, to  amend  her  declaration  by  adding  new 
connts.  The  declaration,  as  first  drawn,  suffl- 
clently  stated  a  cause  of  action  by  which  to 
amend.  The  cause  of  action  was  not  changed 
by  the  amendment,  and  no  reason  appears 
why  the  suit  was  not  seasonably  brought 

2.  The  uncontradicted  evidence  of  the 
plaintiff  was  that  after  the  assured's  death  the 
defendants  were  notified  thereof,  and  request- 
ed to  send  blank  proofs  of  death;  that  they 
replied  that  "no  proofs  were  needed— that  the 
policy  had  lapsed  for  nonpayment  of  pre- 
miums;" and,  in  response  to  a  second  notifi- 
cation, they  replied  that  they  "had  decided  not 
to  aUow  •  •  •  claim  for  insurance." 
This  evidence,  if  believed,  would  establish 
a  distinct  denial  of  liability,  and  a  refusal  to 
pay,  on  the  gronnd  that  the  policy  bad  lapsed, 
and  would  constitute  a  waiver  of  the  condi- 
tion requiring  proof  of  death.  Such  a  denial 
would  be  equivalent  to  a  declaration  by  the 
defendants  that  they  would  not  pay  the  In- 
surance though  proof  of  death  were  furnished. 
Under  such  circumstances,  to  require  the 
proof  would  be  an  Idle  formality,  the  observ- 
ance of  which  the  law  does  not  deem  neces- 
sary. Knickerbocker  Life  Ins.  C!o.  'v.  Pendle- 
ton, 112  U.  S.  696,  S  Sup.  Ct  814,  28  L.  Ed. 
868;  2  May,  Ins.  (4th  S3d.)  I  469,  and  cases 
^ited.  It  would  seem,  however,  that  the  ques^ 
tlon  whether  the  evidence  establishes  a  denial 
ot  mwits  ab«ald  be  submitted  to  the  jury. 


Perry  v.  Insurance  Co.,  67  N.  H.  291,  296,  33 
Atl.  731,  68  Am.  St  Rep.  668;  Farmers'  Ins. 
Co.  V.  Moyer,  97  Pa.  441. 

3.  The  policy  was  Issued  in  the  state  of 
New  York,  and  the  contract  is  governed  by 
the  laws  of  that  state  so  far  as  they  relate  to 
Its  nature,  validity,  and  interpretation.  It  is 
there  held  that  proof  of  payment  of  the  pre- 
mium Is  not  essential  to  the  maintenance  of 
an  action  upon  a  life  insurance  policy,  even 
though  it  contains  a  provision  that  a  failare 
to  pay  the  premium  when  due  shall  render  the 
policy  void;  that  It  Is  only  when  there  Is  evi- 
dence of  nonpayment  of  premium,  coupled 
with  proof  that  the  notice  required  by  statute 
(Laws  New  York,  1892,  p.  1972,  c.  690,  f  92) 
has  been  duly  mailed  to  the  assured,  that  a 
cause  of  action  can  be  defeated;  that  a  policy 
is  valid  until  duly  forfeited,  and  cannot  be 
forfeited  until  the  statutory  notice  has  been 
given,  and  the  30  days  therein  specified  have 
elapsed,  without  payment  of  the  premium. 
Fischer  v.  Insurance  Co.,  167  N.  Y.  178,  182, 
183,  60  N.  B.  431.  It  was  therefore  Incum- 
bent upon  the  defendants  to  establish  these 
facts  by  competent  proof,  to  entitle  them  to  a 
verdict 

4.  The  statute  In  force  when  this  policy 
was  Issued  reads  as  follows:  "No  life  insur- 
ance corporation  doing  business  In  this  state 
shall  declare  forfeited,  or  lapsed,  any  policy 
hereafter  Issued  or  renewed,  and  not  Issued 
upon  the  payment  of  monthly  or  weekly  pre- 
miums, or  unless  the  same  Is  a  term  insurance 
contract  for  one  year  or  less,  nor  shall  any 
such  policy  be  forfeited,  or  lapsed,  by  reason 
of  non-payment  when  due  of  any  premium,  in- 
terest or  instalment,  or  any  portion  thereof, 
required  by  the  terms  of  the  policy  to  be  lald, 
unless  a  written  or  printed  notice  stating  the 
amount  of  such  premium.  Interest,  instalment, 
or  portion  thereof,  due  on  such  policy,  the 
place  where  It  should  be  paid,  and  the  person 
to  whom  the  same  is  payable,  shall  be  duly 
addressed  and  mailed  to  the  person  whose  life 
is  insured,  or  the  assignee  of  the  policy,  If 
notice  of  the  assignment  has  been  given  to  the 
corporation,  at  his  or  her  last  known  post 
office  address,  postage  paid  by  the  corporation, 
or  by  an  officer  thereof,  or  person  appointed 
by  it  to  collect  snch  premium,  at  least  fifteen 
and  not  more  than  forty-five  days  prior  to 
the  day  when  the  same  is  payable.  The  no- 
tice shall  also  state  that  unless  such  premium, 
interest,  instalment  or  portion  thereof,  then 
due,  shall  be  paid  to  the  corporation,  or  to  a 
duly  appointed  agent  or  person  authorized  to 
collect  snch  premium,  by  or  before  the  day  It 
falls  due,  tiie  policy  and  all  payments  thereon 
will  become  forfeited  and  void  except  as  to 
the  right  to  a  surrender  value  or  paid-up 
policy  as  in  this  chapter  provided.  If  the  pay- 
ment demanded  by  such  notice  shall  be  made 
within  the  time  limited  therefor,  it  shall  be 
taken  to  be  in  full  compliance  with  the-  re- 
quirements of  the  policy  in  respect  to  the 
time  of  such  payment;  and  no  policy  shall 
Inany  ^ase  be  forfeited  or  declared  forfeited. 
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or  lapsed,  vntU  tbe  expiration  of  thirty  days 
after  the  mailing  of  snch  notice.  The  afSda- 
Tlt  of  any  officer,  clerk,  or  agent  of  the  cor- 
poration, or  of  any  one  authorized  to  mail 
such  notice,  that  the  notice  required  by  this 
section  has  been  duly  addressed  and  mailed 
by  the  corporation  issuing  such  policy,  shall 
be  presnmptiTe  evidence  that  such  notice  haa 
been  duly  given." 

The  plaintifiTs  exception  presents  the  ques- 
tion irhether  the  affidayit  was  admissible  in 
evidence.  If  the  affidavit  fully  complied  with 
the  provisions  of  the  statute,  and  would  be 
competent  evidence,  in  a  suit  brought  in  New 
Xottc.  upon  the  contract,  to  prove  that  the  re- 
quired notice  was  duly  mailed  to  the  assured, 
it  would  not  follow  that  It  would  be  admissi- 
ble for  a  l&e  purpose  in  a  suit  brought  in 
this  state,  if  the  statutory  provision  making 
the  affidavit  presumptive  evidence  of  notice 
prescribes  a  rule  of  evidence,  and  is  not  a 
matter  attaching  to  the  rights  of  the  parties 
under  the  contract;  for,  if  it  relates  to  the 
procedure  for  enforcing  the  contract,  it  would 
have  no  extraterritorial  effect  While  It  is 
the  general  rule  that  the  law  of  the  place 
where  the  contract  is  made  governs  the  rights 
of  the  parties,  it  is  also  a  general  rule  that  the 
law  of  the  place  where  the  action  Is  brought 
"controls  the  admission  of  evidence  and  pre- 
scribes the  modes  of  proof  by  which  the  terms 
of  the  contract  are  made  known  to  the  court, 
aa  well  as  the  form  of  the  action  by  which  it 
is  enforced."  Hoadley  v.  Transportation  Co., 
115  Mass.  304,  15  Am.  Rep.  106;  Baxter  Nafl 
Bank  v.  Talbot,  154  Mass.  213,  28  N.  E.  163, 
13  Zi.  R.  A.  S2;  Emery  v.  Burbank,  163  Mass. 
326.  39  N.  E.  1026,  28  L.  R.  A.  57,  47  Am. 
St.  Sep.  456;  Miller  v.  Brenham,  68  N.  7. 
83,  87,  88;  Prltchard  v.  Norton,  106  U.  S.  124, 
134,  1  Sup.  Ct  102,  27  L.  Ed.  104;  Yates  v. 
Thomson,  8  a  &  F.  644,  686,  687;  Don  v. 
Uppmann,  5  O.  &  F.  1,  14,  16;  Bain  v.  Rail- 
way, 8  H.  L.  Cas.  1,  19;  Sto.  Oonf.  Laws,  i 
C34a.  But  counsel  have  not  argued  this 
question,  and,  as  the  case  may  be  disposed 
of  upon  other  grounds,  it  is  not  decided. 

An  analysis  of  the  statute  shows  that  the 
notice  therein  required  should  state  (1)  the 
amount  of  the  premium  due  on  the  policy, 
(2)  the  place  where  it  should  be  paid,  (3)  the 
person  to  whom  payable,  and  (4)  that,  un- 
less the  premium  then  due  shall  be  paid  to 
the  company,  or  its  agent  authorized  to  col- 
lect the  same,  by  or  before  the  day  it  falls 
due,  the  policy  and  all  iwyments  thereon  will 
become  forfeited  and  void,  except  as  to  a 
rigbt  to  a  surrender  value  or  paid-up  policy. 
The  statute  also  requires  that  the  notice  shall 
be  duly  addressed  and  mailed  to  the  party  in- 
sured, postage  prepaid,  at  least  16  and  not 
more  than  45  days  prior  to  the  day  when  the 
same  is  payable,  and  makes  the  affidavit  of 
the  agent  authorized  to  mail  the  notice,  that 
tbe  notice  has  been  duly  addressed  and  mail- 
ed, presumptive  evidence  that  the  notice  has 
been  duly  given. 

Did  the  affidavit  offered  in  evidence  com- 


ply with  the  statute  and  show  that  tbe  de- 
fendants had  duly  addressed  and  mailed  the 
statutory  notice?  It  affirms  that  a  notice 
was  duly  addressed  and  mailed,  postage  pre- 
paid, to  the  assured,  at  least  30  and  not  more 
than  45  days  before  the  premium  became  due; 
that  It  stated  when  the  premium  would  be- 
come due,  and  that,  unless  it  was  paid,  the 
policy  and  all  payments  thereon  would  be- 
come forfeited  and  void.  The  pages  of  the 
register  preceding  the  Jurat,  and  which  are 
a  part  of  the  affidavit,  show  the  number  of 
the  policy,  the  date  when  the  premium  be- 
came due,  the  name  of  the  assured,  his  post- 
office  address,  and  the  date  of  mailing,  but 
failed  to  show  that  the  notice  stated  the 
four  requirements  above  enumerated.  The 
affidavit,  therefore,  did  not  answer  the  re- 
quirements of  the  statute,  and  was  incompe- 
tent testimony. 

A  statute  conferring  such  privileges  is  to 
be  strictly  construed.  It  is  in  derogation  of 
the  common-law  rules  of  evidence,  and  con- 
fers upon  the  company  the  privilege  of  mak- 
ing evidence  for  Itself.  Lord  Brougham,  in 
an  opinion  delivered  in  the  House  of  I/>rds, 
construing  a  statute  conferring  similar  priv- 
ileges, said:  "It  is  most  important  that 
everytliing  should  be  done  which  the  statute 
•  •  •  requires  to  be  done,  and  for  this 
reason:  A  great  privilege  is  bestowed  by  the 
act  upon  the  company,  neither  more  nor  less 
than  making  evidence  for  Itself.  The  books 
of  the  company  are  made  evidence  for  the 
company,  and,  unless  rebutted  by  counter 
evidence,  will  be  sufficient  to  warrant  a  ver- 
dict in  each  case.  It  must  be  admitted  that 
this  is  a  very  great  privilege,  and  an  excep- 
tion to  the  ordinary  rules  of  evidence.  By 
those  rules,  and  the  rules  of  common  sense 
and  Justice,  what  a  man  writes  Is  evidence 
against  him,  but  not  evidence  in  his  favor; 
but  here  the  proposition  is  reversed.  •  •  ♦ 
This  is  a  great  privilege,  and,  in  order  to 
Justify  the  exercise  of  it,  the  conditions  on 
which  it  is  given,  namely,  tbe  provisions  of 
the  statute  as  to  the  making  of  these  entries, 
must  be  strictly  complied  with;  and  I  hold 
that  it  is  much  safer  to  consider  each  of. 
those  provisions  as  a  condition  precedent,  as 
a  provision  imperative,  and  not  merely  di- 
rectory, on  account  of  the  great  privilege  it- 
self, and  on  account  of  its  being  an  exception 
to  all  ordinary  rules  of  evidence."  Bain  v. 
Railway,  3  H.  L.  Cas.  22.  And  this  court,  in 
passing  upon  a  similar  question,  said:  "Such 
evidence  Is  admissible  only  by  virtue  of  the 
exception  which  this  statute  has  created  to 
the  general  rules  of  the  common  law,  and 
statutes  in  derogation  of  the  common  law  are 
to  be  strictly  construed.  •  •  •  Whoever, 
therefore,  wonld  avail  himself  of  tiie  provi- 
sions of  the  statute  in  question,  must  show  a 
full  compliance  with  its  terms."  Wendell  v. 
Abbott,  43  N.  H.  68,  78. 

The  affidavit  not  being  admissible,  tbe  de- 
fendants' motion  for  a  verdict  was  properly 
denied. 


Digitized  by 


Google 


i28 


65  ATLANTIC  REPORTBB. 


(Md. 


This  result  renders  It  unnecessary  to  con- 
sider whether  the  evidence  Introduced  at  the 
trial  entitled  the  plaintiff  to  go  to  the  jury 
upon  the  <].uestlon  of  payment.  At  a  subse- 
quent trial  the  question  may  not  be  raised, 
and.  If  raised,  the  eyldence  offered  may  not 
be  the  same.  That  question  will  be  season- 
ably considered  when  it  Is  known  what  the 
evidence  is. 

Defendants'  exception  overruled.  All  con- 
curred. 


(97  Hd.  (82) 

UNITED  RAILWAYS  &  ELECTRIC  CO. 
OF  BALTIMORE  CITY  v.  HERTEL. 

(Court  of  Appeals  of  Maryland..    June  29, 
1903.) 

CARRIERS— PERSONAL     INJURIES-PASSENQER 
ALIOHTINO  FROM  STREET  CARr-EVIDENCE. 

L  Alleged  error  In  excluding  a  written  instru- 
ment cannot  be  reviewed  where  the  writing  is 
not  incorporated  in  the  record. 

2.  In  an  actioa  against  a  street  car  company 
for  personal  injuries  from  the  starting  of  a  car 
as  plaintiff  was  getting  off.  In  which  defendant 
claimed  that  plaintiff  attempted  to  get  off  the 
car  before  it  reached  its  regular  stopping  place 
at  a  corner,  evidence  of  a  regulation  of  defend- 
ant company  requiring  motormen  to  stop  at  a 
certain  schoolhouse  located  near  the  corner,  at 
which  plaintiff  desired  to  get  off,  was  not  ad- 
missible to  show  a  reason  for  stopping  before 
reaching  the  corner,  it  not  appearing  that  plain- 
tiff was  aware  of  the  regulation  or  of  any  cttih 
torn  to  stop  at  that  place. 

8.  A  notice  on  a  street  car  that  "no  one  Is 
permitted  to  get  off  or  on  when  the  car  is  In 
motion,"  and  that  "cars  stop  to  take  on  and  let 
off  passengers  at  near  sides  of  cross-streets," 
is  not  sufficient  to  constitute  a  notice  that  the 
car  stopped  only  at  near  sides  of  cross-streets 
'  so  as  to  render  it  negligent  per  se  for  a  pas- 
senger to  attempt  to  get  off  elsewhere. 

4.  Where  a  passenger  on  a  street  car  signaled 
the  conductor  to  stop,  and  the  car  stopped  not 
farther  than  50  feet  from  a  crossing  at  which 
the  passenger  desired  to  alight,  it  was  negli- 
gence to  start  the  car  while  the  passenger  was 
in  the  act  of  alighting. 

Appeal  from  Court  of  Common  Pleas; 
Henry  D.  Harlan,  Judge. 

Action  by  Mary  E.  Hertel  against  the  Unit- 
ed Railways  &  Electric  Company  of  Balti- 
more City.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Argued  before  McSHERRY,  0.  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PAGE, 
PBABCE,  and  SCHMUCKER,  JJ. 

B.  Howell  Griswold,  Jr.,  end  George  Dob- 
bin Pennlman,  for  appellant.  Edward  L. 
Ward  and  William  Colton,  for  appellee. 

BOYD,  J.  This  is  an  appeal  from  a  judg- 
ment in  favor  of  the  appellee  against  the 
appellant  for  Injuries  sustained  by  her  in 
getting  off  a  car  of  the  appellant,  which  she 
claims  was  started  while  she  was  stepping 
from  it,  at  the  comer  of  Lafayette  avenne 
and  Bloomingdale  RoaO.  There  were  notices 
posted  on  the  cars  on  this  Hue  as  follows: 
"Warning.    No  one  is..permitted  to  ride  oif 
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the  platform,  or  to  get  off  Or  on  when  the 
car  is  in  motion.  Persons  are  warned  of 
the  danger.  Cars  stop  to  take  on  and  let  off 
passengers  at  near  sides  of  cross-streets. 
Those  violating  these  orders  do  so  at  tbeir 
own  risk.  No  oflBcer  or  agent  of  the  compa- 
ny has  authority  to  waive  these  regolatioiis." 
The  theory  of  the  appellant  is  that  the  ap- 
pellee violated  this  regulation  by  getting  otC 
the  car  before  it  had  reached  the  comer, 
when  the  agents  of  the  company  in  charge 
of  it  were  not  aware  of  her  attempting  to 
get  off.  There  are  two  bills  of  exception, 
the  first  containing  the  ruling  of  the  court  on 
an  offer  of  testimony  by  the  appellant,  and 
the  other  presenting  the  rulings  on  the 
prayers. 

1.  As  a  reason  for  stopping  the  car  before 
It  reached  the  corner  of  Lafayette  avenue 
and  Bloomingdale  Road,  near  which  the  ac- 
cident happened,  the  appellant  proved  that 
there  was  a  schoolhouse  on  the  comer,  which 
extended  back  some  distance  on  the  Bloom- 
ingdale  Road.     After  testimony  had   been 
produced  tending  to  prove  that  the  car  on 
which  the  appellee  had  been  riding  had  stop- 
ped in  front  of  the  schoolhouse,  the  appel- 
lant offered  a  paper  to  show  that  there  was 
a  regulation  In  force  on  this  line  requiring  all 
motormen  to   stop   at  the   schoolhouse,    as 
they  were  accustomed  to  do.    The  trial  judge 
stated  that  It  was  not  admissible,  unless  the 
appellant  showed  that  the  conductor  or  mo- 
torman  made  this  particular  stop  in  pursu- 
ance of  the  regulation  and  custom,  and  coun- 
sel for  the  appellant  replied  that  they  did 
not  know  who  they  were.    Thereupon  the 
court  sustained  an  objection  to  it,  and  declin- 
ed to  permit  the  paper  to  be  read.    It  is 
not  in  the  record,  and  therefore  it  would  be 
impossible  for  us  to  determine  whether  the 
appellant  was  Injured  by  its  exclusion,   or 
whether  It  was  relevant    When  the  action 
of  the  trial  court  Is  under  review  for  admit- 
ting or  rejecting  a  written  instrument,  the 
writing  itself,  or  at  least  so  much  of  it  as  is 
necessary  to  enable  the  appellate  court  to 
ascertain  Its  legal  effect,  must  be  incorporat- 
ed in  the  record  (2  Poe,  |  314),  and,  that  not 
having  been  done,  the  ruling  of  the  court 
Is  hot  properly  before  us.    But,  if  it  was 
simply  an  order  directing  the  motorman  to 
stop  the  cars  in  front  of  schoolbouses,  we 
cannot  understand  how  It  could  be  relevant. 
There  is  nothing  to  show  that  the  appellee 
was  aware  of  the  regulation  or  of  any  cns- 
tom  to  stop  at  such  places,  and,  if  this  car 
In  fact  stopped  by  reason  of  such  regulation. 
It  would  not  reflect  upon  the  main  qviestlon 
In  the  case,  which  we  will  presently  consider. 
In  Baltimore  &  Yorktown  Road  t.   Leon- 
hardt.  66  Md.  79,  5  Atl.  346,  this  court  said, 
"We  do  not  see  how  the  defendant  can  make 
Its  own  instructions  to  its  conductors  a  mat- 
ter of  defense,"  and  under  the  facts  of  this 
case  it  would 'seem  to  be  clear  that  audi  a, 
regulation  as  this  is  said  to  be  cannot  reflect 
upon  the  Alleged  negli^fgnc^  Of  tiie  appellant 
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or  tbe  contributory  negligence  of  tbe  appel- 
lee, especially  as  It  la  not  even  shown  that 
the  car  did  atop  by  reason  of  tbla  regula- 
tion. 

2.  The  plaintiff  (appellee)  offered  4  prayers, 
trhlcb  were  granted,  and  the  defendant  (ap- 
pellant) offered  13,  the  third,  fifth,  tenth, 
elerenth,  and  twelfth  of  which  were  granted, 
and  the  others  were  rejected.  Those  mark- 
ed "Sixth"  and  "Sixth  and  One-Half'  pre- 
sent the  questions  most  relied  on  by  the  ap- 
pellant, and  hence  It  will  be  well  to  first 
consider  them.  The  sixth  sought  to  instruct 
the  jury  that  the  regulation  notifying  pas- 
sengers that  cars  stop  for  them 'to  alight  at 
cross-streets  Is  a  reasonable  one,  and  that, 
if  they  found  that  said  regulation  was  posted 
in  all  tbe  cars  of  the  line  on  which  the  plain- 
tiff was  injnred,  and  that  she  had  read  or 
could  have  read  it,  and  if  they  believed  she 
was  injured  In  tbe  act  of  ylolating  It,  that 
was  concIusiTe  cTldence  of  contributory  ne- 
gligence on  ber  part,  and  tbe  verdict  must  be 
for  the  defendant  The  one  marked  "Sixth 
and  One-Half  is  the  same,  excepting  it  also 
called  upon  the  Jury  to  find  "that  such  Tega- 
latlon  notified  passengers  that  cars  stopped 
for  them  to  alight  at  cross-streets  only."  The 
construction  given  the  warning  by  tbe  ap- 
pellant, as  Indicated  by  the  clause  last  men- 
tioned, is  not  Justified  by  Its  language.  It 
does  not  notify  passengers  that  cars  stop  for 
passengers  to  alight  only  at  cross-streets. 
Reasonable  regulations  for  tbe  guidance  and 
'direction  of  passengers  are  not  only  upheld 
by  the  law,  but,  oftentimes  are  of  great  im- 
portance for  the  protection  of  passengers;  but 
If  It  was  intended  by  this  regulation  to  notify 
passengers  that  they  could  get  on  and  off 
cars  at  cross-streets  only,  the  appellant 
adopted  very  obscure  terms  to  give  such  in- 
furmatlon,  although  it  could  have  framed  It  in 
language  so  simple  that  no  one  could  have 
mistaken  it.  There  is  not  a  word  to  the  ef- 
fect that  cars  would  only  stop  at  cross-streets. 
In  some  cities  the  cars  stop  at  the  far  side 
and  in  others  at  the  near  side  of  cross-streets, 
but  they  often  stop  at  other  places— such  as 
railroad  stations,  hotels,  theaters,  and  other 
public  buildings.  In  one  of  the  cases  much 
relied  on  by  the  appellant— Jackson  v.  Grand 
Avenue  Railway  Company,  118  Ma  199,  24 
S.  W.  193— the  notice  posted  was  "in  com- 
pliance with  City  Ordinance  Number  848,  re- 
vised, 'Cars  will  stop  at  far  crossings  only' "; 
and  If  this  company  intended  to  warn  pas- 
sengers that  they  were  not  permitted  to  get 
on  and  off  at  any  other  place  than  the  near 
side  of  cross-streets.  It  could  at  least  have  In- 
serted the  word  "only,"  or  some  similar  term, 
In  the  warning.  As  It  now  rebds.  It  might 
"well  b6  understood  to  mean  that  the  cars 
-would  stop  at  the  near  side,  and  not  at  the  far 
side  of  cross-streets.  Those  using  cars  repre- 
sent all  degrees  of  irifelllgence  and  experience . 
in  traveling,  and  a  railway  company  should 
not  be  permitted  t6  couch  its  regulations  In- 
tended for  fbe  pabHc  in  langxiatge  of  doubtful- 


meaning,  if  It  proposes  to  relieve  Itself  of 
the  results  of  its  own  negligence  by  claim- 
ing that  a  passenger  has  been  Injured  through 
the  violation  of  one  of  such  regulations.  But, 
irrespective  of  that,  the  testimony  shows  that 
this  car  stopped  at  a  point  somewhere  within 
50  feet  of  the  comer.  One  of  the  defendant's 
witnesses  said,  "It  wasn't  very  far  from  the 
comer,"  and  the  other  who  testified  on  the 
subject  said  It  stopped  opposite  the  kitchen 
of  his  bouse,  which  was  about  fifty  feet 
from  the  comer.  The  plaintiff  said,  in  an- 
swer to  the  question  whether  she  knew  that 
the  car  was  not  at  Lafayette  avenue:  "Well, 
I  don't  know  about  that  part  of  it;  I  thought 
that  was  the  crossing,  because  he  stopped 
there"— referring  to  the  conductor.  Another 
vrltness  for  the  plaintiff  said,  in  answer  to 
the  question  as  to  how  far  the  car  was 'from 
Lafayette  avenue:  "Well,  about  the  same 
distance  from  there  that  any  car  should  stop 
from  the  comer.  No  cars  stop  In  the  middle 
of  tbe  street,  but  they  stop  on  the  near  side 
from  the  comer,  and  there  la  where  that 
stopped."  The  schoolbouse  spoken  of  Is  on 
tbe  corner,  and  the  defendant's  testimony 
showed  that  the  car  stopped  somewhere  in 
front  of  that;  and  the  house  where  Mr.  and 
Mrs.  Meushaw,  the  defendant's  witnesses, 
lived,  was  also  on  the  comer,  and  ran  back 
about  60  feet.  The  uncontradicted  evidence 
of  the  plaintiff  and  her  companion,  Mrs. 
Bordley,  shows  that  the  latter  signaled  to  the 
conductor  to  stop  tbe  car,  and  that  be  did  so. 
The  latter.  In  answer  to  tbe  question  by  the 
court  whether  she  remembered  any  bells  or 
signals  being  given  at  the  time  the  car  stop- 
ped, said,  "Oh,  we  motioned  to  the  conduc- 
tor to  stop,  and  he  pulled  his  bell."  There 
is  no  contradiction  of  the  testimony  of  the 
plaintiff  and  her  companion  that  tbe  car  was 
standing  still  when  she  started  to  get  off,  but, 
according  to  them,  as  she  was  in  the  act  of 
stepping  from  tbe  footboard,  *the  car  gave  a 
lurch,  and  tlirew  her."  The  only  witnesses  to 
the  accident  offered  by  the  defendant  swore 
that  the  car  was  not  moving  when  she  fell. 
One  of  them  said,  "She  had  one  foot  on  tbe 
ground,  and  was  about  to  put  the  other  foot 
down,  when  she  went  over  backwards  In  the 
road."  There  is  little  or  no  conflict  between 
tbe  witnesses,  excepting  that  those  on  the 
part  of  the  defendant  stated  that  tbe  car  did 
not  move  as  the  plaintiff  fell,  and  they  ap- 
parently placed  the  car'further  from  the  cor- 
ner than  the  plaintiff  and  ber  companion 
seemed  to  think  It  was.  If,  then,  we  give 
the  notice  posted  in  the  car  the  conatmction 
contended  for  it  by  tbe  appellant  (which  we 
have  indicated  above  is  not  the  proper  one), 
we  cannot  agree  with  it  as  to  the  effect  to  be 
given  to  it  under  the  circumstances  of  tils 
case.  As  we  have  seen,  the  greatest  distance 
from  the  corner  that  any  witness  placed  the 
car  was  about  50  feet  It  was  somewhere 
opposite  the  bouse  that  extended  to  the  cor- 
ner. There'  is  nothing  in  the  record  to  con- 
tradict tbe  plaintiff  in  tbe  statement  that  she 
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thought  that  she  was  at  the  crossing,  and  her 
companion  was  of  the  opinion  that  they  had 
reached  the  place  to  get  off  the  car  for  La- 
fayette avenue.  If  It  be  true  that  the  signal 
was  given  to  the  conductor  to  stop,  and  he  did 
so— which  is  not  contradicted— and  that  the 
plaintiff  then  started  to  get  off,  it  was  un- 
questionably the  conductor's  duty  to  see  that 
the  car  was  not  started  until  the  plaintiff  was 
off.  To  excuse  his  neglect  in  that  respect 
by  reason  of  this  regulation  posted  In  the  car 
would  be  giving  It  an  effect  which  no  court 
should  sanction.  As  the  cars  stop  before 
reaching  the  crossings  over  the  streets  on 
which  they  are  running,  passengers  are  neces- 
sarily ■  required  to  get  out  before  they  are 
actually  on  the  crossing— it  may  be  10,  15,  20, 
or  more  feet  from  it  where  the  passengers  get 
on  and  off  when  the  car  stops  near  the  cross- 
ing. In  inclosed  cars  they  use  the  rear  plat- 
form, which  necessarily  requires  them  to  get 
off  the  length  of  the  car  from  the  crossing, 
and  if  it  stops,  after  notice  is  given  to  the 
conductor,  several  lengths  of  the  car  from  the 
crossing,  Instead  of  one,  and  a  passenger  who 
gave  the  signal  then  attempts  to  alight,  it 
would  not  do  to  permit  the  agent  of  the  rail- 
way company  to  start  the  car  In  motion  with- 
out ascertaining  whether  the  passenger  was 
safe;  and  to  refuse  relief  to  one  injured  under 
those  circumstances  merely  because  it  was 
subsequently  shown  that  the  car  was  40  or  50 
feet  from  the  comer,  instead  of  20  or  25  feet, 
would  establish  a  most  dangerous  precedent. 
When  a  car  stops  so  near  the  comer  as  even 
the  testimony  of  the  appellant  shows  this  one 
stopped,  it  Is  not  exacting  an  unreasonable 
precaution  on  the  part  of  the  company's 
agents  to  require  them  to  ascertain  whether 
dny  of  the  passengers  are  alighting,  as  they 
might  well  believe  that  the  car  had  stopped 
for  that  purpose.  They  are  frequently  re- 
quired to  stop  by  reason  of  some  obstruction 
on  the  tracks,  and,  if  passengers  undertake  to 
get  off  at  unusual  places  without  notice  to  the 
conductor  of  their  Intention  to  do  so,  and  are 
injured,  they  will  ordinarily  have  no  right  to 
hold  the  railway,  company  responsible,  but 
when  the  car  stops  so  near  the  regular  stop- 
ping places  as  would  probably  cause  the  pas- 
sengers to  believe  that  they  had  reached  the 
place  for  them  to  alight,  It  Is  asking  very  lit- 
tle of  the  company  to  require  the  conductor 
to  warn  the  passengers,  or  see  that  none  of 
them  are  In  the  act,  of  alighting,  before  the 
car  iB  again  put  In  motion. 

The  case  of  Bailroad  Company  T.  Grant, 
11  App.  Cas.  (D.  C.)  107,  announces  the  law 
In  the  clear  terms  that  usually  characterize 
the  opinions  delivered  by  Chief  Justice  Al- 
vey.  That  leamed  Judge  said:  "If  a  street 
.:ar  stops  to  take  on  or  let  off  passengers, 
or  stops  at  a  place  where  passengers  may  get 
«ff  or  on,  though  not  a  regular  stopping 
place,  those  In  charge  of  the  car  must  wait 
jt  sufficient  length  of  time  to  enable  passen- 
gers attempting  to  get  off  or  on  to  alight  or 
^t  on  in  safety  by  the  exercise  of  reasonable 


diligence;  and  must,  In  any  event,  see  and 
know  that  no  passenger  Is  In  the  act  of 
alighting,  or  is  otherwise  in  a  position  whlcli 
would  be  rendered  perilous  by  the  motion  of 
the  car  when  again  put  in  motion.  If  tlie 
employes  fall  in  any  of  these  respects,  and 
injuries  result  to  the  passenger  from  sacb 
failure,  the  company  employer  Is  liable."  BLe 
had  previously  said  that:  "It  Is  a  settled 
principle  that  If  a  passenger  voluntarily 
alights  from  a  street  car  in  motion,  or  when 
at  a  place  or  in  a  position  where  passengers 
are  not  intended  or  expected  to  get  off  tbe 
car,  the  passenger  so  getting  off  or  on  the  car 
takes  the  r^sk  of  injury  by  the  sudden  start- 
ing up  of  tbe  car,  and  the  employes  who  so 
start  the  car  are  not  negligent,  if  they  are 
Ignorant  that  the  passenger  is  so  alighting 
from  or  getting  on  the  car.  Nichols  v.  Mid- 
dlesex R.  Co.,  106  Mass.  463.  But  it  to  oth- 
erwise If  such  employes  have  knowledge  or 
reasonable  ground  to  suppose  that  the  pas- 
senger Is  In  the  act  of  getting  off  tbe  car 
at  the  time  of  so  starting  it  up."  Many  au- 
thorities might  be  cited  to  sustain  the  law 
as  thus  announced. 

The  facts  of  this  case  clearly  bring  it  with- 
in the  above  doctrines,  as  they  not  only  show 
that  the  car  stopped  where  the  plaintiff- 
might  well  have  assumed  It  was  Intended 
and  expected  that  passengers  would  get  off, 
but  there  Is  ample  evidence  to  show  that 
the  conductor  knew  the  plaintiff  was  In  tbe 
act  of  alighting.  The  prayers  marked  "Sixth" 
and  "Sixth  and  One-Hair'  were,  therefore. 
properly  rejected.  There  Is  nothing  In  tbe 
cases  of  Railroad  Company  v.  Wilkinson.  30 
Md.  224,  and  Baltimore  &  Torktown  Road 
V.  Cason,  72  Md.  377,  20  Atl.  113,  in  conflict 
with  this  conclusion.  The  regulations  refer- 
red to  in  them  were  not  only  found  to  be 
reasonable  and  binding  on  tbe  plaintiffs,  but 
it  was  sbown  that  the  plaintiffs  were  Injured 
by  reason  of  the  violation  of  those  regula- 
tions, and  hence  they  were  not  entitled  to  re- 
cover. The  facts  were,  therefore,  altogether 
different  from  those  now  before  na. 

From  what  we  have  said  it  is  manifest 
that  we  think  the  court  below  properly  re- 
jected the  defendant's  first  and  second 
prayers— the  first  being  that  there  was  no 
evidence  legally  sufficient  to  show  any  neg- 
ligence on  the  part  of  the  defendant,  and  the 
second  that  from  the  uncontradicted  evi- 
dence the  plaintiff  was  guilty  of  contributory 
negligence.  Without  otherwise  referring  to 
the  fourth.  It  is  sufficient  to  say  that  tbe 
granting  of  the  twelfth  prayer  gave  the  de- 
fendant the  benefit  of  everything  that  it  -wtis 
entitled  to  that  was  embodied  in  the  fourth, 
and  therefore  the  rejection  of  the  latter  did 
It  ne  Injury.  The  seventh  referred  to  the 
facts  set  forth  in  the  sixth,  which  we  have 
said  was  properly  rejected,  and  therefore 
the  Jury  could  not  have  known  what  those 
facts  were;  but  it  Ignores  all  knowledge  of 
the  conductor  that  the  plaintiff  was  alight- 
ing, and  was,  therefore,  properly  rejected  for 
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that,  without  stating  other  reasons.  The 
eighth  la  defective  for  several  reasons,  but 
■we  need  only  refer  to  the  concluding  part 
of  It,  which  asks  the  court  to  Instruct  the 
jury  that  there  was  no  evidence  that  the 
plaintiff  had  notified  the  conductor  of  her 
intention  to  alight  at  that  place.  If  what 
she  and  Mrs.  Bordley  said  was  true,  he  un- 
questionably had  notice.  It  is  sufficient  to 
say  that  the  ninth  was  properly  rejected  be- 
cause there  was  no  evidence  that  the  em- 
ployes in  charge  of  the  car  started  it  with- 
out notice  of  the  plaintiff's  Intention  to  alight, 
for,  as  we  have  seen,  the  only  evidence  of- 
fered by  the  defendant  on  the  subject  was 
to  the  effect  that  the  car  was  standing  still. 

The  appellant  concedes  that  the  principles 
announced  In  the  first  and  second  prayers 
of  the  plaintiff  were  correct,  but  contends 
that  they  were  too  general,  and  misleading 
under  the  facts  of  this  case.  But,  there  be- 
ing no  evidence  that  the  plaintiff  was  violat- 
ing a  regulation  of  the  company  that  was 
known  to  her,  it  was  not  necessary  to  refer 
to  that  question  In  the  prayer;  and,  as  the 
defendant  bad  a  prayer  granted  which  in- 
structed the  Jury  as  to  the  evidence  it  of- 
fered, namely,  that  the  car  was  standing  still 
when  the  plaintiff  alighted,  the  fact  that  the 
first  and  second  prayers  of  the  plaintiff  did 
not  more  specifically  refer  to  the  defense  of 
the  defendant  did  not  injure  it  In  any  way 
that  It  was  entitled  to  be  protected  from. 
The  third  only  announces  the  degree  of  care 
required  of  a  passenger,  and  we  do  not  un- 
derstand the  fourth  to  be  objected  to.  It  re- 
lates to  the  measure  of  damages.  As  we 
And  no  error  in  the  court's  rulings,  the  Judg- 
ment must  be  aflSrmed. 

Judgment  affirmed,  the  appellant  to  pay 
the  costs. 

<9S  Md.U) 

DUVALL  T.  HAMBIiETON  ft  GO.  et  «1. 
<Court  of  Appeals  of  Maryland.    July  2,  190S.) 

SQUTTABLB     LIEN— BVIDBNCB— SUFFICIBNCT— 
WrrNESSBS-COMPBTENCT. 

1.  Under  Code  Pub.  Oen.  I/Ews,  art  86,  S 
2,  as  amended  by  Acts  1902,  p.  718,  c.  495, 
providing  that,  in  actions  by  or  against  adminis- 
trators, no  party  to  the  cause  shall  be  allowed 
to  testify  US  to  any  transaction  had  with  the 
intestate,  unless  called  by  the  "opposite  party," 
in  an  action  by  an  administrator  against  the 
■on  of  the  intestate,  his  judgment  creditor,  and 
a  corporation,  to  compel  the  corporation  to  is- 
■mie  •  new  oertiflcate  of  stoclc  in  the  name  of  the 
flOD,  to  require  the  latter  to  assign  it  to  the 
administrator,  and  to  order  the  sale  of  the 
etoclfs  and  have  the  proceeds  applied  to  the 
administrator's  claim  against  the  son,  the  son 
was  competent,  when  called  by  Uie  administra- 
tor, to  testify  to  an  agreement  between  him 
and  the  intestate. 

2.  The  testimony  of  an  administrator  as  to 
statements  made  by  his  intestate  with  reference 
to  the  matters  involved  in  the  suit  instituted 
by  him  is  hearsay. 

3.  On  the  issue  whether  a  son  agreed  to 
pledge   stock  with  his  mother  as  security  for 

•  4be  money  advanced  by  her  to  enable  Urn  to  buy 
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the  stock,  the  son  testified  that  the  "under- 
standing" was  that  he  should  turn  the  stock 
over  to  her  as  collateral;  that  the  arrangement 
was  made  when  the  money  was  advanced;  that 
he  had  the  "understanding"  with  his  mother; 
that  according  to  his  recollection,  though  he 
would  not  swear  to  it,  he  assigned  the  certifi- 
cate of  stock  over  to  his  mother;  and  that  the 
certificate  was  lost.  An  attorney  testified  that 
the  certificates  of  stock  were  to  be  drawn  accord- 
ing to  the  subscriptions,  and  that  the  aou  was  to 
deliver  his  certificate  to  his  mother;  that  sev- 
eral times  thereafter  he  spoke  to  the  son  about 
the  transfer  of  the  stock;  that  he  could  not  re- 
member what  the  son  said,  but  was  "satisfied" 
on  one  occasion  "that  the  matter  had  been  at- 
tended to."  The  mother  was  dead.  Held  in- 
sufficient to  warrant  a  decree  to  enforce  an  eq- 
uitable lien  on  the  stock  in  favor  of  the  mother  s 
estate; 

Appeal  from  Circuit  Court  of  Baltimore 
Gty;   George  M.  Stiarp,  Judge. 

Suit  by  Richard  M.  Duvall,  administrator 
with  the  will  annexed  of  Fannie  M.  Baldwin, 
deceased,  against  Hambleton  &  Co.  and  oth- 
ers. From  a  decree  for  defehdants,  plaintiff 
appeals.    Affirmed. 

Argued  before  McSHHBRT,  C.  J.,  and 
BRISCOE.  BOYD,  PEAROB,  SCHMUCKBB, 
and  JONES.  JJ. 

Robert  Biggs,  for  appellant  W.  Cabell 
Bruce  and  John  William  Marshall,  for  appel- 
lees. 


JONES,  J.  The  appellant  In  this  case  Is 
the  administrator  c.  t.  a.  of  Fannie  M.  Bald- 
win, deceased,  and  as  such  filed  in  the  cir- 
cuit court  of  Baltimore  dty  hla  bill  of  com- 
plaint, in  which  it  was  alleged  that  upon  the 
organization  of  the  William  H.  Cravrford 
Company,  a  corporation  formed  under  the 
general  Incorporation  laws  of  the  state, 
"George  S.  Baldwin,  being  about  to  sub- 
scribe for  60  shares  of  the  capital  stock 
of  the  said  company,  and  not  having  the  mon- 
ey necessary"  to  pay  for  the  same,  applied 
to  the  said  Fannie  S.  Baldwin,  who  was  his 
mother,  to  loan  him  $5,000  to  enable  him  to 
make  payment  for  such  stock,  and  agreed  with 
his  said  mother  that  she  should  loan  the  said 
simi,  and  that  be  would  assign  to  her  the  60 
shares  of  stock  "as  collateral  security  for  the 
repaymeilt  of  sajd  loan,  with  interest";  that 
accordingly  Fannie  M.  Baldwin,  relying  upon 
the  agreement  so  made  and  upon  the  stock 
as  security,  on  the  19th  of  March,  1898, 
loaned  to  the  said  George  S.  Baldwin  the  sum 
of  $5,000,  which  was  at  once  paid  over  to 
the  William  H.  Crawford  Company  for  60 
shares  of  its  capital  stock;  that  thereupon  the 
corporation  issued  one  certificate  for  49  shares 
of  ltd  capital  stock  In  the  name  of  George  S. 
Baldwin,  and  one  certificate  for  1  share  to 
one  Wilson  to  qualify  him,  as  a  stockholder, 
to  bo  a  director  in  said  corporation  to  repre- 
sent the  interests  of  said  Baldv/in;  that 
thereafter.  In  pursuance  of  said  agreement 
with  his  mother,  George  S.  Baldwin  assign- 
ed and  delivered  to  her  the  certificate  for  the 
40  shares  of  stock  issued  to  him,  but  the 
same  was  not  transferred  to  her  on  the  books 


Digitized  by 


Google 


fS  ATIiANTIO  OBFOaTEB.   . 


(Mil. 


of  the  company,  "being  held  only  as  col- 
lateral  security  for  tiie  repayment  of  the 
loan"  made  to  him;  that  since  the  death  of 
Fannie  M.  Baldtriu  diligent  search  for  this 
certificate  of  stock  has  failed  to  discover  the 
same;  that  on  tho  10th  day  of  October,  1801, 
the  appellees,  who  compose  the  firm  of  Ham- 
bleton  &  Co.,  recovered  a  Judgment  against 
George  S.  Baldwin,  and  on  the  12th  of  the 
same  month  "issued  an  attachment  thereon, 
and  levied  upon  all  the  right,  title,  and  In- 
terest" of  Baldwin,  the  defendant  In  the 
Judgment,  In  the  shares  of  stock  which  have 
been  mentioned,  and  which  stood  on  the 
books  of  the  corporation  In  his  name,  "and 
are  proceeding  to  sell  the  same";  that  the 
appellant  has  notified  the  corporation  of  the 
loss  of  the  certificate  of  stock  Issued  to  him, 
and  has  applied  to  have  a  new  certificate  Is- 
sued in  the  place  of  the  one  lost,  but  that  the 
company  has  refused  to  issue  a  new  certif- 
icate, assigning  as  a  reason  that  the  "stock 
is  claimed  by  other  parties,  and  the  title  is 
in  litigation."  The  bill  then  charges  that, 
under  the  agreement  therein  alleged  and  set 
out  between  George  S.  Baldwin  and  bis 
mother,  the  certificate  of  stock  issued  to  the 
former  is  charged  with  "a  special  Hen"  in 
favor  of  the  latter  to  the  extent  of  $5,000, 
with  interest,  wfilch  is  good  against  George 
St  Baldwin  and  his  creditors,  and  prays  for 
a  decree  requiring  the  corporation  to  issue 
a  new  certificate  of  stock  in  the  name  of 
George  S.  Baldwin,  and  that  Baldwin  shall. 
assign  the  same  to  the  appellant,  and  that 
the  stock  may  be  sold,  and  the  proceeds  of 
sale  be  applied  to  the  payment  of  appellant's 
claim,  any  surplus  to  be  distributed  under 
the  further  order  of  the  court 

The  William  H.  Oawford  Company,  the 
appellees  who  compose  the  firm  of  Hamble- 
ton  &  Oo.,  and  George  S.  Baldwin,  were  made 
defendants  to  the  bill  and  made  answer 
thereto.  The  answer  of  George  S.  Baldwin 
admitted  all  the  allegations  of  the  bill.  The 
corporation  submitted  itself  to  the  orders  of 
the  court,  offering  to  do  as  the  court  should 
direct  The  answer  of  Hambleton  Sc  Co.  ad- 
mitted that  Judgment  was  obtained  by  them 
against  George  S.  Baldwin,  and  proceedings 
had  thereon  as  alleged  In  the  bill  of  com- 
plaint, and  averred  that,  not  only  had  they 
proceeded  to  sell  the  stock  in  question,  as 
alleged,  but  bad  actually  sold  the  same,  and 
had  become  the  purchasers  thereof,  and  in- 
sisted that  they  were  protected  in  their  title 
to  the  stock  thus  acquired  by  the  provisions 
of  our  statutory  law  (article  23,  i  277,  of  the 
Code  of  Public  General  Laws).  They  denied 
that  the  stock  in  question  had  ever  been  as- 
signed to  Fannie  M.  Baldwin  as  alleged,  and 
insisted  that  the  matters  of  controversy  now 
brought  forward  by  appellant's  bill  were  res 
adjudicata  by  reason  of  facts  set  out' in  the 
answer. 

Upon  the  issues  made  by  the  pleadings 
and  the  evidence  submitted  thereunder,  the 
inquiry  upon  which  all  others  depend  is,  has 


the  appellant  established  by  satlsfactoiy 
proof  the  allegations  of  his  bill,  upon  which 
he  bases  the  claim  to  an  equitable  lien  on 
the  stock  which  is  the  subject  of  controversy 
in  the  case.  As  preliminary  to  this  Inqtdiy, 
certain  exceptions  to  testimony,  offered  by 
the  appellant  and  pertinent  thereto,  will  be 
disposed  of. 

George  S.  Baldwin,  a  defendant,  as  has 
been  seen,  in  the  case  in  the  court  below, 
was  called  as  a  witness  by  the  appellant, 
the  plaintiff  below;  and  his  competency  to 
testify  is  made  the  subject  of  exception  by 
the  appellees  upon  the  ground  that  he  is  not. 
under  the  circumstances  of  this  case,  an  "op- 
posite party"  to  the  plaintiff  within  the  In- 
tent and  meaning  of  our  evidence  act,  as 
amended  and  enacted  by  Acts  1902,  p.  71S, 
c.  495.  It  is  insisted  that  his  adverse  posi- 
tion as  a  defendant  on  the  docket  does  not 
make  him  competent  as  a  witness  at  the  call 
of  the  plaintiff,  because  of  accord  between 
him  and  the  plaintiff  as  to  the  object  to  be 
accomplished  by  the  suit  The  exception  to 
the  competency  of  this  witness,  however, 
cannot  be  sustained.  That  he  is,  as  a  wit- 
ness, not  hostile  to  the  plaintiff  (appellant), 
and  may  be  supposed,  under  the  .circumstan- 
ces of  tiie  case,  to  have  a  bias  in  favor  of 
the  appellant,  who  called  him,  as  respects 
the  result  of  the  suit,  may  be  properly  sug- 
gested as  reasgn  why  the  court  should  be 
cautious  In  weighing  his  evidence,  and  In  the 
effect  to  be  given  to  it;  but  his  competency 
to  testify  is  to  be  determined  by  his  legal 
relation  to  the  cause.  Under  the  statute  he 
was  competent  as  a  witness  upon  the  call  of 
the  "opposite  party,"  and  his  position  In  the 
case  brings  him  within  this  provision  of  the 
statute.  As  respects  the  object  of  the  suit 
appearing  from  the  allegations  of  the  bill  of 
complaint  of  the  appellant  and  its  prayer  for 
relief,  the  defendant  Baldwin  had  no  such 
Identity  of  Interest  with  the  appellant  that  he 
cotild  have  been  properly  joined  as  a  plaintiff 
In  the  proceeding.  On  the  contrary,  his  posi- 
tion is  shown  to  be  adversary.  In  legal  con- 
templation, and  he  was  a  necessary  party 
defendant  Relief  was  sought  by  the  bill  as 
against  him;  and  to  establish  such  right  of 
relief  as  against  him  was  the  very  foundation 
for  the  relief  sought  by  the  suit  as  against 
the  other  parties  thereto.  In  the  circum- 
stances of  the  case  the  court  would  not  have 
made  a  decree  for  the  relief  prayed  in  the 
bill  of  the  appellant  in  the  absence  of  George 
S.  Baldwin  as  a  defendant  As  to  the  de- 
fendant corporation,  no  decree  could  have 
been  safely  or  justly  passed  against  it  to 
issue  a  new  certificate  of  stock,  as  asked 
by  the  bill,  unless  by  such  decree  the  title 
to  the  stock  was  settled  as  against  Baldwin, 
as  well  as  in  favor  of  the  appellant  If  the 
appellant  was  to  have  a  decree  according  to 
the  relief  asked.  It  was  manifestly  proper 
that  Baldwin  should  be  concluded  by  the 
decree  as  to  his  title  to  the  stock  which  was 
the  subject  of  the  suit    Baldwin,  being  a 
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prnper  and  necessary  party  defendant  in  tbe 
cause,  was,  as  to  the  appellant,  an  "opposite 
party,"  within  the  meaning  and  purview  of  the 
statute  to  which  reference  has  been  made.  As 
respects  the  question  now  being  considered, 
this  case  would  seem  to  fall  clearly  within 
the  ruling  made  in  the  case  of  Whltrldge  t. 
Whitrldge  et  al.,  76  Md.  64  (see  pages  75, 
76),  24  Atl.  645,  as  to  the  competency  of 
llrs.  Whltrldge  as  a  witness  in  that  case. 

A  further  exception  to  testimony  proper  to 
be  here  considered  is  that  presented  by  the 
appellees  to  the  testimony  of  the  appellant 
who  offered  himself  as  a  witness  to  testify 
In  bis  own  behalf.  There  is  an  exception 
directed  specifically  to  his  testimony  as  to 
statements  made  by  Fannie  M.  Baldwin,  de- 
ceased, which  is  the  only  one  it  Is  necessary 
here  to  notice.  Testimony  as  to  such  state- 
ments was  clearly  inadmissible.  That  part 
of  appellant's  testimony  as  to  statements 
made  by  the  deceased,  more  Immediately  af- 
fecting the  Inquiry  we  are  now  malcing,  la 
as  follows:  "Mrs.  Baldwin  Informed  me  that 
she  expected  to  loan  George  $5,000,  and  that 
he  was  to  assign  to  her  the  stock."  Tills 
comes  within  the  description  of  hearsay  evi- 
dence. It  was  the  declaration  of  the  de-' 
ceased  In  her  own  favor,  and  offered  now  in 
her  own  Interest  It  Mrs.  Baldwin  -v^ere 
alive  and  a  party  to  the  suit  she  would 
have  been  competent  to  testify  to  the  trans- 
action about  which  she  was  speaking— that 
Is,  to  what  was  said  and  what  was  done  be- 
tween the  parties  thereto,  to  show  what  the 
transaction  really  was,  and  could  have  call- 
ed witnesses  to  do  the  same;  but  surely  It 
would  not  have  been  competent  for  her  to  call 
the  appellant,  or  any  other  witness,  to  show 
that  she  had  expressed  an  intention  to  make 
a  contract,  as  evidence  tending  to  fasten  an 
obligation  upon  other  parties.  No  peculiar 
circumstances  have  been  shown  to  take  this 
offer  of  testimony  out  of  the  ordinary  rule. 
It  la  not  perceived  bow  the  fact  of  Mrs. 
Baldwin  being  dead,  and  of  the  suit  here 
being  brought  by  her  administrator,  can  have 
that  tttect 

It  l8  further  objected  that  the  appellant 
was  not  competent  to  testify  at  all  in  the 
case;  but  this  broad  question  it  Is  not  nec- 
essary here  to  pass  upon.  Assuming,  with- 
out deciding,  that  he  was  competent  as  a 
witness  to  give  testimony  not  in  Itself  ob- 
noxious to  other  legal  objection,  some  of 
bis  testimony  will  be  noticed  further  on. 

Whether  the  allegations  of  appellant's  bill, 
relied  upon  to  support  his  claim  to  a  lien 
on  the  stock  here  In  question,  Iiave  been 
established  or  not  by  the  evidence  offered 
by  him,  will  depend  upon  the  effect  to  be 
given  to  the  evidence  of  Jthe  two  witnesses 
who  have  been  nanied.  This  is  so  obvious- 
ly the  case,  from  an  examination  of  the 
proofs,  thtit  it  may  be  stated  without  under- 
taking to  discuss  the  whole  evidence  in  treat- 
ing this  question.  Now,  what  is  the  proof 
to  sustain  these  allegations?  And  it  is  well 
B5  A.— 28 


at  the  outset  to  note  the  standard  to  which 
It  must  conform.  As  to  the  setting  up  of 
liens  of  the  ctiaracter  of  the  one  claimed  In 
this  case,  our  predecessors.  In  the  case  of 
Alexander  v.  Ghlselin,  5  Gill,  138-182,  speak- 
ing through  Judge  Ciiambers,  as  to  the  agree- 
ments which  will  give  rise  to  them,  after 
saying  they  would  be  enforced  in  equity 
upon  parol  contracts,  added;  "If  the  con- 
tract be  as  well  established,  it  imposes  the 
same  moral  and  equitable  obligation  to  per- 
form It,  when  made  verbally,  as  if  made  In 
writing,  and  the  legal  effect  of  the  terms 
of  the  agreement  will  be  the  same  in  the 
one  case  as  in  the  other.  The  greater  dif- 
ficulty of  proving  the  precise  terms  and  im- 
port of  the  agreement  Is  necessarily  Incur- 
red by  the  party  setting  It  up,  and  courts  of 
equity  have  properly  required  that  every 
agreement  shall  be  clearly  and  explicitly  es- 
tablished liefore  they  will  lend  their  aid  to 
enforce  it"  The  agreement  alleged  in  this 
case  was  not  in  writing.  If  there  was  an 
agreement,  and  whatever  it  was,  it  was  en- 
tirely verbal.  There  is  nothing  to  throw 
any  light  upon  It  or  to  show  what  it  was, 
except  the  parol  testimony  of  the  witnesses 
offered  to  establish  it  It  Is  in  proof  that 
George  S.  Baldwin  borrowed  $5,000  from  his 
mother,  Fannie  S.  Baldwin,  that  he  bought 
with  this  money  50  shares  of  stock  of  the 
defendant  corporation,  and  that  49  of  these 
shares  were  issued  In  his  name.  The  proof 
as  to  his  making  an  agreement  for  a  pledge 
of  the  stock  with  his  mother  is  as  follows: 
George  S.  Baldwin,  in  his  testimony,  in 
answer  to  a  question,  "State  fully  what  was 
the  transaction  between  you  and  your  mother 
in  reference  to  this  loan?"  answered,  "The 
understanding  was  that  I  was  to  turn  this 
stock  over  as  collateral  for  the  money  loan- 
ed." Asked,  "When  was  this  arrangement 
made?"  he  answered,  "When  the  money  was 
borrowed."  Asked,  "With  whom  did  yon 
have  the  understanding?"  be  answered, 
"With  my  mother  and  Mr.  Richard  M.  Du- 
vall.  I  am  not  positive  about  Mr.  Duvall." 
He  further  testified  that  Mr.  Duvall  was  the 
legal  adviser  of  himself  and  his  mother. 
Asked  what  lie  did  with  the  certificate  of 
stock,  he  said  he  "left  It  in  the  stock  book 
of  the  company  In  the  safe  until  the  time  of 
expulsion  from  the  company,  and  then  took 
It  home."  Then  adds,  "Such  is  my  recol- 
lection." This,  he  said,  was  about  a  year 
after  the  incorporation.  Asked,  then,  If  he 
had  allowed  the  certificate  to  remain  one 
year  in  the  stock  book  "after  its  execution," 
he  answered,  "That  is  my  remembrance." 
Asked  why  he  had  not  turned  the  certificate 
over  to  Ills  mother  promptly,  be  said,  "Care- 
less procrastination  Is  about  all  I  know." 
Asked  if  his  mother  had  spoken  to  him  in 
reference  to  this  stock,  he  said,  "She  asked 
me  to  attend  to  the  matter,"  and  that  he 
said  he  would,  and  "let  the  thing  run  on." 
He  was  then  asked  to  "State  fully  what  you 
[he]  finally  did  with  the  certificate,"  to  which 
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he  aiiBwered,  "My  recollection  is  (I  don't 
swear  tbis)  that  I  took  it  borne  and  Indorsed 
It  over  to  my  motlier."  He  then  said,  in  an- 
swer to  a  question,  be  did  not  Icnow  where 
the  certificate  is  now.  It  is  manifest  that 
tliis  testimony  fails  to  prove  the  appellant's 
case  aa  he  states  it  in  his  bill.  It  is  there 
alleged  tliat,  "In  compliance  with  the  terms" 
of  the  agreement  he  sets  up,  "George  S. 
Baldwin  assigned  and  delivered"  to  bis  moth- 
er the  "certificate  for  49  shares  of  the  cap- 
ital stock"  of  the  defendant  company.  Bald- 
win in  his  testimony  expressly  declines  to 
swear  that  he  did  so  assign  and  deliver  it 
There  was  no  other  witness  who  testified 
upon  this  point,  and  there  is  no  evidence  in 
the  record  which  can  be  taken  to  show  tliat 
the  certificate  of  stock  was  ever  in  the  ims- 
sesslon  of  Fannie  M.  Baldwin,  by  assign- 
ment or  otherwise. 

But  is  this  testimony  satisfactory,  even  as 
to  an  agreement  to  assign  and  pledge  the 
stock,  and  does  it,  in  the  language  of  this 
court,  which  lias  been  quoted,  "clearly  and 
explicitly"  establish  such  an  agreement?  It 
is  to  be  noted  ttiat  it  came  from  a  witness 
who  ought  to  Iiave  been  entirely  conversant 
with  the  transaction  of  which  he  was  asked 
to  speak  in  all  of  its  details,  and  tliat  be  was 
a  witness  of  evident  intelligence.  Without 
meaning  to  attack  bis  veracity.  It  is  not 
possible,  in  reading  bis  testimony,  not  to 
observe  the  uncertainty  of  bis  recollection 
of  very  Important  facts,  nor  that  the  testi- 
mony was  elicited  by  questions  at  least  some- 
what suggestive,  nor  that  to  the  questions 
he  made  rather  vague  and  general  answers 
as  to  matters  with  wliich  he  ought  to  have 
been  familiar  tn  every  detail.  When  asked 
tlie  important  question  as  to  what  was  the 
transaction  between  him  and  his  mother  in 
reference  to  the  loan  she  made  him,  he  an- 
swered generally,  "The  understanding  was 
that  I  was  to  turn  over  this  stock  as  collat- 
eral," etc.  Though  be  was  asked  to  "state 
fully"  the  transaction,  he  simply  character- 
ized it,  and  stated  what  he  imputed  to  it  as 
its  effect    How  did  this  understanding  arise? 

'  What  was  there  to  indicate  it  as  having  a 
binding  effect  on  the  parties,  and  as  estab- 
lishing rights  between  them?  It  was  for  the 
court  to  know  this,  and  to  determine  the 
effect  of  the  transaction  accordingly.  What 
was  the  understanding  between  the  parties— 
that  is,  the  agreement— under  which  they  ac- 
quire legal  rights,  results  from  what  was 
said  and  done  between  them  in  reference  to 
to  subject  of  the  agreement;  and  that  is 
what  the  testimony  ought  to  show.  It  is  to 
be  further  observed  that  the  conduct  of  this 
witness,  after  the  understanding,  as  be  de- 
scribes it,  was  bad,  was  entirely  inconsist- 
ent therewith.  It  may  be  freely  admitted 
that  what  appears  in  the  testimony  of  George 
S.  Baldwin  would  be  sufficient,  as  against 
him,  to  estop  him  from  denying  that  there 
was  such  an  agreement  between  him  and  his 

'  mother  as  the  appellant  charges;    but.  If 


we  suppose  him  here  as  a  defendant  deny- 
ing the  alleged  agreement  and  making  It 
necessary  for  the  appellant  to  "clearly  and 
explicitly"  establish  it  against  him,  could 
the  evidence  which  has  been  reviewed,  if  de- 
livered by  an  opposing  witness,  be  accepted, 
under  the  circumstances  of  the  case,  as  a  sat- 
isfactory basis  of  a  decree  against  him?  As 
it  is,  he  is  here  as  a  witness  adverse  to  par- 
ties to  the  cause  having  interests  to  be  af- 
fected by  the  decree,  and  they  are  entitled,  as 
against  them,  to  the  clear,  explicit,  and  strict 
proof  which  the  law  properly  requires  to 
establish  these  secret  and  undisclosed  liens. 
His  admissions,  and  the  estoppel  which  these 
may  work  as  against  him,  do  not  affect  the 
case,  as  against  other  parties  to  the  canae 
whose  rights  are  to  be  passed  upon,  and 
who  are  here  denying  the  existence  of  the 
agreement  sought  to  be  enforced. 

Now,  assuming,  without  deciding,  as  has 
already  been  said,  that  it  comes  from  a  com- 
petent witness,  evidence  given  by  Mr.  Du- 
vall  will  be  referred  to.  This  witness  (the 
appellant),  after  giving  evidence  not  perti- 
nent to  the  present  inquiry,  and  saying  that 
he  had  aided  in  looking  after  the  details  of 
the  organization  of  the  defendant  corpora- 
tion, testified  tliat  "the  certificates  of  stock 
were  to  be  drawn  according  to  the  subscrip- 
tions, and  Mr.  Baldwin  was  to  deliver  the 
certificate  that  he  got  (I  think)  of  $4,900  to 
his  mother."  He  further  said  he  had  nbth- 
ing  further  to  do  with  the  matter  until  at 
the  end  of  the  first  year;  that  in  the  mean- 
time he  met  George  S.  Baldwin  several 
times,  "and  asked  him  about  the  transfer 
of  the  stock."  He  could  not  remember  what 
Baldwin  said,  but  he  was  "satisfied  on  one 
of  these  occasions  that  the  matter  had  been 
attended  to."  This  evidence  as  to  an  agree- 
ment with  reference  to  the  stock  in  question 
iB  of  the  same  vague  and  unsatisfactory  char- 
acter as  that  which  has  already  been  com- 
mented upon.  It  Is  a  mere  assertion  of  what 
was  to  be  done,  without  reference  to  any 
fact  upon  which  it  is  based.  It  may,  for  all 
that  appears,  be  what  Mr.  Duvali  heard  from 
one  of  the  parties  alone,  or,  if  based  upon 
what  he  bad  from  both.  It  is  what  he  consid- 
ered the  effect  thereof.  It  may  again  be  said 
what  the  court  is  entitled  to  is  to  be  made 
acquainted  with  the  facts,  from  which  Its 
own  conclusion  as  to  the  effect  of  the  facts 
may  be  drawn.  Certain  it  Is  that  it  does  not 
appear  from  this  testimony  that  George  S. 
Baldwin  was  at  the  time  much  impressed 
with  the  fact  of  being  under  an  obligation 
to  turn  the  stock  over. 

Reference  lias  been  made  by  the  appellant 
In  his  brief  to  the  case  of  Schwind  v.  Boyce, 
94  Md.  510,  51  Atl.  45,  as,  having  been  de- 
cided upon  a  condition  of  proof  similar  to 
that  in  the  case  at  bar.  In  the  case  referred 
to  the  details  of  the  transaction  there  In- 
volved were  made  to  appear  in  evidence;  and 
were  present  to  be  passed  upon  by  the  court 
as  to  their  proper  legal  effect;  and  the  court 


Digitized  by 


Google 


Ud.) 


VALLEY  SAV.  BANK  T.  MEBCEB. 


433 


found  that  the  testimony  was  '^  harmony 
with  all  the  facts  connected  with  the  trans- 
actions of  the  parties."  As  we  do  not  think 
the  condition  of  the  proof  In  the  case  Is  such 
as  to  afford  a  satisfactory  basis  for  a  de- 
cree to  enforce  the  equitable  Uen  which  the 
appellant  sets  up  against  the  stock  here 
the  subject  of  suit,  the  other  questions 
which  would  otherwise  properly  arise  upon 
the  pleadings  may  be  treated  as  not  in  the 
case. 

It  follows,  from  the  foregoing  views,  that 
the  decree  of  the  court  below  must  be  af- 
firmed. 

Decree  affirmed,  wlh  costs  to  the  appel- 
lees. 

or  1I4.4EI) 

VAIiLET  SAV.  BANK  OP  MIDDI/ETOWN, 

FREDERICK  COUNTT,  T. 

MERCER  et  aL 

(Court  of  Appeals  of  Maryland.    Jane  SO, 
1003.) 

NOTES-RELEASE    OP    JOINT    MAKER— ASSIGN- 
MENT— NOTICE  OP  DEFECTS-INSTRUCTIONS. 

1.  A.  parol  release  of  one  of  several  joint  and 
several  makers  of  a  note  from  further  payment 
thereon  does  not  release  the  others. 

2.  An  instruction  in  an  action  by  the  as- 
signee of  a  note  that  there  Is  no  legal  evidence 
from  which  it  can  be  found  that  plaintiff  had 
knowledge  or  notice  of  fraud  or  want  or  failure 
of  consi^ration  in  the'  making  of  the  note,  and 
one  authorizing  the  jnr^  to  nnd  that  plaintiff 
did  not  obtain  the  note  in  good  faith,  are  con- 
fiictina. 

3.  l.-nder  Negotiable  Instruments  Act,  art  18. 
S  75,  Foe's  Supp.  Code  Pub.  Gen.  Laws,  provld- 
ins  that  the  notice  which  will  prevent  an  as- 
mgnee  of  a  note  recovering  of  the  maker  is 
actual  knowledge  of  the  in&mity  or  defect,  or 
knowledge  of  such  facts  that  his  action  in  tak- 
ing the  note  amounted  to  bad  faith,  mere 
suspicion  of  defect  of  title  or  knowledge  of  cir- 
cnmstanoes  that  would  excite  such  suspicion 
in  the  mind  of  a  prudent  man,  or  gross  negli- 
gence of  the  taker  at  the  time  of  the  transfer, 
or  an  Indorsement  on  It  reciting  receipt  of  a 
certain  amotmt  from  certain  makers,  and  that 
they  are  released  from  an^  further  payment 
on  it(  will  not  defeat  the  assignee's  titl& 

Appeal  from  Circuit  Court,  Frederick  Coun- 
ty: John  0.  Motter  and  James  B.  Hender^ 
eon.  Judges. 

Action  by  the  Yalley  Savings  Bank  of  Mld- 
dletown,  Frederick  County,  against  Charles 
£].  Mercer  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Reversed. 

Argued  before  McSHERRY,  C.  J.,  and 
FOWLER,  BOYD,  PAGE,  PBAROB,  and 
SCHMUOKBB,  JJ. 

Edgar  H.  Gans  and  John  S.  Newman,  for 
appellant  Milton  G.  Umer  and  John  B.  B. 
Wood,  for  appellees. 

FOWLEB,  J.  This  Is  a  suit  by  the  Valley 
Savings  Bank  of  Middletown  on  a  promisso- 
ry note  for  $600.  The  makers  of  this  note  are 
tbe  13  defendants  and  J.  W.  Downey.  The 
note  is  Joint  and  several,  dated  April  11, 
1901,  and  payable  one  year  after  date,  to  or> 
der  of  B.  S.  Delander  &  Co.  The  foUowlng  In- 


dorsements appear  on  It:  "Received  of  J.  W. 
Downey  thirty-three  *s/i»q  dollars  on  within 
note,  and  he  Is  hereby  released  from  any 
further  payment  on  the  same;"  and  "Receiv- 
ed of  B.  D.  Hobbs  thirty-three  »»Aqo  dol- 
lars on  within  note."  Neither  of  these  was 
signed,  but  it  appears  by  the  evidence  that 
Downey  wrote  the  first,  but  there  Is  noth- 
ing to  show  who  wrote  the  second.  Follow- 
ing these  appeared  the  indorsement  written 
on  the  note  at  the  time  It  was  delivered  to 
the  plaintiff. 

It  appears  from  the  testimony  that  one 
Hauan,  acting  or  pretending  to  act  as  agent 
for  Delauder  &  Co.,  the  payee  of  the  note, 
undertook  to  sell  a  Spanish  Jack  to  certain 
residents  of  Frederick  county  for  breeding 
purposes.  The  price  of  the  animal  was 
agreed  to  be  fixed  at  $1,800.  The  evidence 
shows,  and,  indeed.  It  is  conceded,  the  whole 
transaction  was  a  fraud  on  the  part  of  the 
agent  of  the  vendors,  whose  plan  was  to  get 
subscriptions  from  18  persons  of  $100  each 
to  purchase  the  animal.  He  persuaded  Dr. 
Downey  to  subscribe  In  order  that  others 
might  be  Induced  to  follow  his  example,  and 
secretly  gave  him  the  money  to  pay  his  sub- 
scription. It  Is  not  necessary,  however,  to 
narrate  all  the  facts  relating  to  this  fraud- 
ulent transaction.  It  Is  sufficient  to  say  that 
the  defendants,  with  Downey,  signed  and 
delivered  to  Hanan,  the  agent  or  alleged 
agent  of  the  vendors,  three  notes,  each  for 
$600,  for  the  purchase  money  agreed  to  be 
paid  for  the  Jack,  the  note  sued  on  in  this 
case  being  the  first  of  the  series.  It  also  ap- 
pears that  Hobbs  never  did  sign  the  notes, 
because  he  agreed  to  pay  his  subscription  in 
cash. 

Having  thus  secured  the  execution  of  the 
three  notes,  Hanan  applied  to  Mr.  Coblentz, 
one  of  the  directors  of  the  plaintiff  bank,  to 
get  his  assistance  In  borrowing  money  on 
them.  After  some  negotiation  and  exam- 
ination into  the  financial  standing  of  the 
makers  of  the  note,  the  plaintiff  decided  to 
make  a  loan  of  $1,600  to  R.  S.  Delauder  & 
Co.,  and  take  the  tliree  $600  notes  as  col- 
lateral security.  The  proceeds  of  this  loan 
were  placed  to  the  credit  of  Delauder  &  Co., 
and  were  subsequently  checked  out  and  used 
by  them. 

The  defendants  have  all  pleaded  the  gen- 
eral Issue.  During  the  trial  the  plaintiff  took 
two  and  the  defendants  five  exceptions, 
some  of  them  relating  to  the  nillngs  of  the 
court  upon  objection  to  testimony,  and  some 
to  the  granting  or  refusal  of  their  respective 
prayers.  The  precise  points  of  the  various 
exceptions  will  appear  further  on  when  we 
consider  them.  The  verdict  and  Judgment 
were  in  favor  of  the  defendants,  and,  al- 
though we  liave  before  us  in  this  record  only 
the  appeal  of  the  plaintiff,  we  will.  In  ac- 
cordance with  the  provisions  of  section  76, 
art.  11,  of  the  Code  Public  Local  Laws  (Fred- 
erick county),  pass  upon  all  the  exceptions 
of  all  the  parties,  Inasmuch  as  our  conclu- 
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4ion  Is  ithat  the  Indgment  must  be  reversed. 

1.  In  the  first  place  we  will  consider  the 
question  presented  by  the  release  o(  Downey, 
one  of  the  joint  makers  of  the  note  sued  on. 
The  defendants  contend  that  the  legal  effect 
of  thia  release  was  to  discharge  all  the  othei 
Joint  makers.  The  general  rule  has  often  been 
said  to  be  that  where  one  or  two  or  more  Joint 
or  Joint  and  several  makers  of  an  Instrument 
are  validly  released  all  are  discharged.  But 
this  general  statement  has  frequently  been 
somewhat  restricted,  and  it  is  said,  and  we 
think  the  rule  is  supported  by  reason  as  well 
as  authority,  such  a  result  will  not  necessarily 
follow  unless  the  release  Is  a  technical  one 
under  seal.  Thus,  In  the  case  of  State  v. 
Gott,  44  Md.  346  et  seq.,  the  rule  as  applica- 
ble to  contracts  Is  said  to  be,  quoting  from 
Story  on  Contracts:  "A  release  under  seal, 
if  given  to  one  of  several  debtors  Jointly  lia- 
ble, inures  to  the  benefit  of  all.  But  a  re- 
lease by  parol  to  one  debtor  will  not  operate 
as  a  discharge  to  other  debtors  Jointly  liable, 
and  can  only  be  pleaded  by  the  debtor  to 
whom  It  was  given."  The  reason  of  this  rule 
Is  said  to  be  that  an  agreement  not  under 
seal  to  discharge  a  particular  person  or  not 
sue  him  does  not  extinguish  the  debt,  and 
therefore  cannot  bar  the  suit  to  recover  it. 
Line  V.  Nelson,  38  N.  J.  Law,  358.  But, 
whatever  the  reason  may  be,  the  rule  itself, 
as  announced  in  State  v.  Gott,  supra,  Is 
firmly  establislicd,  and,  as  was  said  in  that 
case  In  1875,  we  can  say  now  we  have  not 
been  referred  to  any  satisfactory  authority 
in  which  this  doctrine  has  been  overruled. 

Several  Maryland,  cases  were  relied  on  by 
the  defendants  to  support  their  views,  as  to 
the  effect  of  the  release  of  Dr.  Downey,  but 
we  do  not  think  they  do  so.  Thus,  in  Clag- 
gett  V.  Salmon,  5  G.  &  J.  351,  was  a  case 
of  principal  and  surety,  and  It  was  in  con- 
sidering the  rights  of  a  surety  that  the  court 
used  the  general  language  relied  on  by  the 
defendants.  Ihete  was  In  that  case  no  ques- 
tion before  the  court  requiring  any  consider- 
ation of  the  effect  of  a  parol  release  on  the 
liability  of  Joint  debtors,  when,  as  here,  they 
are  all  principals.  The  same  may  be  said  in 
regard  to  Oberndorft  v.  Union  Bank,  31  Md. 
120,  1  Am.  Rep.  31,  and  Blackburn  v.  Beall, 
21  Md.  208.  In  Tates  v.  Donaldson,  5  Md. 
389,  61  Am.  Dec  283,  the  Joint  debtors  pur- 
chased certain  property  from  their  creditor 
for  $1,700.  which  they  agreed  in  writing  to 
pay  at  a  stipulated  time.  Subsequently  the 
creditor  agreed  to  accept  from  one  of  them 
notes  for  two-thirds,  and  from  the  other 
notes  for  one-third,  of  the  Joint  indebtedness. 
One  of  the  Joint  debtors  complied  with  his 
part  of  the  agreement,  and  paid  his  notes  at 
maturity,  but  the  other  failed  to  fufty  do  so. 
The  creditor  su^d  both  of  them  to  recover 
the  balance.  It  was  held  that  while.  If  the 
parties  had  been  principal  and  surety,  such  a 
contract  would  have  released  the  one  who 
was  surety,  yet,  being  both  principals,  \i 
did  not  have  that  effect    It  Is  true  the  conH 


used  the  language  relied  on  by  the  defend- 
ants, and  used  It  In  regard  to  principals, 
namely,  that  "If  one  be  released  both  will 
be,  except  In  a  case  where  the  remedy 
against  the  other  Is  expressly  reserved."  But 
the  question  still  remains,  how  released?  Of 
course.  If  the  release  Is  under  seal,  and 
shows,  as  in  State  t.  Gott,  that  the  Indebt- 
edness Is  satisfied,  all  the  Joint  debtors  would 
be  released;  but  if  the  release  is  only  by 
parol  such  release  can  be  pleaded  as  a  dls* 
charge  only  by  the  debtor  so  released.  State 
y.  Gott,  supra.  And  in  the  very  case  relied 
on  by  the  defendants  (Tates  t.  Donaldson, 
supra)  it  was  held  that  the  matter  relied  on 
by  one  of  the  Joint  debtors  was  not  a  good 
defense,  and  that  In  a  case  like  that  and  the 
one  we  are  considering,  where  all  are  prin- 
cipals, it  wonld  be  imposdble  to  adjust  the 
equities  In  a  suit  at  law  by  the  creditor.  It 
would  be  Impossible,  said  the  court,  to  ren- 
der a  Judgment  upon  any  adjustment  of 
these  equities,  because  the  only  Judgment  in 
such  a  case  must  be  for  the  same  amount 
against  all  the  defendants.  Another  Mary- 
land case  cited  by  the  defendants  is  Booth  v. 
Campbell,  15  Md.  569,  in  which  It  was  said 
that  a  release  or  discharge  of  one  of  several 
.  defendants  In  a  Judgment  Jointly  liable  there- 
on operates  as  a  discharge  of  all.  Undoubt- 
edly an  effective  and  valid  release  must  have 
that  efCect,  but  the  question  again  arises, 
what  kind  of  a  release  or  contract  did  the 
court  in  that  case  hold  would  operate  as  a 
discharge?  There  was  a  parol  agreement 
on  the  part  of  the  judgment  creditor  and  one 
of  the  judgment  debtors  that  if  the  latter 
would  pay  20  per  cent,  on  the  amount  of  the 
Judgment,  and  secure  a  certain  contract  from 
another  party  (which  latter  condition  was 
held  to  be  a  good  collateral  consideration), 
the  judgment  creditor  would  "release  the 
judgment."  The  sum  agreed  upon  was  paid, 
and  a  receipt,  of  the  creditor  therefor  was 
filed  In  the  cause,  with  an  entry  on  the  rec- 
ord of  Its  being  In  full  of  said  Jodgmcnt 
This,  together  with  the  additional  collat- 
eral consideration,  was  held  to  be  a  good  ac- 
cord and  satisfaction.  In  other  wordn.  the 
Judgment  having  been  satisfied,  all  liability 
therein  was  discharged.  The  very  record 
which  showed  the  existence  of  the  Judg- 
ment evidenced  Its  satisfaction,  and,  being 
satisfied,  the  Judgment,  of  courEie,  cannot  be 
made  the  basis  of  a  suit  against  anybody. 
The  case  now  before  us  presents  a  very  dif- 
ferent state  of  facts. 

We  do  not  think,  therefore,  ibut  there  was 
error  in  the  various  ruUnga  rtT  the  court  be- 
low refusing  to  recognize  the  release  of  Dow- 
ney as  a  discharge  of  the  defendants  and  a 
bar  to  this  snib  Wbat  we  have  said  above 
disposes  of  the  defendants'-  first  and  second 
bills  of  exceptions  relating  to  testimony,  and 
to  their  flftu,  so  far  as  It  to  based  on  the 
rejection  of  their  third,  -sbtth,  and'seventk 
prayers. 

The  most  baportabfoC  the  remalalbg  ques- 
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tions  la  presented  by  the  plaintiff's  second 
bill  of  exceptions,  -yrhich  relates  to  the  grant- 
ing of  defendants'  fourth,  and  the  rejection 
of  tbelr  second,  third,  fourth,  fifth  and  sixth, 
prayers. 

First,  then.  In  regard  to  the  granting  of  the 
defendants'  fourth  prayer.  In  order  to  con- 
elder  the  question  presented  by  this  excep- 
tion, we  Trill  have  to  refer  to  plaintiff's  first 
prayer,  which,  as  we  have  seen,  was  granted. 
By  this  prayer  the  Jury  were  Instructed  that 
It  tbey  find  from  the  evidence  that  the  de- 
fendants signed  the  note  sued  on,  and  that 
said  note  was  Indorsed  by  the  payee,  and  de- 
livered to  the  plaintiff  for  a  valuable  con- 
sideration, before  said  note  became  due  and 
payable,  and  shall  find  that  said  plaintiff  at 
the  time  It  acquired  said  note  had  no  notice 
of  any  fraud  In  the  obtentlon  of  said  note, 
or  of  any  failure  of  consideration  therein, 
then  the  plaintiff  is  entitled  to  recover  the 
full  amount  of  said  note,  less  certain  credits. 
The  prayer  thus  concluded:  "And  there  la 
no  evidence  In  this  case  legally  sufficient  from 
which  they  can  find  that  the  plaintiff  had  any 
knowledge  or  notice  of  fraud,  or  want  or 
failare  of  consideration  In  the  making  of  said 
note."  The  fourth  prayer  of  the  defendants, 
which  was  also  granted,  embodies  In  It  the 
general  and  well-settled  doctrine  applicable 
to  negotiable  paper,  that  If  there  Is  fraud 
In  the  origin  of  the  note  the  burden  of  proof 
to  npon  the  holder  to  show  that  It  came  to 
him  before  maturity,  in  good  faith,  for  value, 
and  without  notice  of  any  Infirmity  or  defect 
in  the  title  of  the  persons  who  transferred 
it  to  blm.  But,  In  addition  to  the  assertion 
of  tbls  general  proposition,  the  Jury  are  in- 
formed that  "unless  they  believe  fron>  the 
evidence  that  said  note  was  thus  acquired 
by  the  plaintiff  their  verdict  should  be  for 
the  defendants."  It  seems  to  us.  In  spite  of 
the  Ingenious  argument  of  the  able  counsel 
for  the  defendants  to  the  contrary,  that  there 
to  a  direct  and  palpable  conflict  between  these 
two  instmctions.  By  the  first  the  Jury  are 
told  that  they  cannot  in  this  case  find  that 
the  plaintiff  had  any  knowledge  or  notice  of 
frand  or  failure  of  consideration  in  the  mak- 
ing said  note,  while  by  the  other  they  are 
permitted.  If  they  will,  to  find  from  the  same 
evidence  that  the  plaintiff  did  not  obtain 
the  note  In  good  faith.  In  other  words,  while 
tbey  are  told  there  Is  no  legal  evidence  of 
knowledge  or  notice  of  fraud,  they  may  yet 
find  In  point  of  fact  that  the  note  was  not 
obtained  In  good  faith.  It  is  difficult,  Indeed, 
to  understand  how  the  holder  of  commercial 
paper  can  take  It  In  good  faith,  without  no- 
tice <tf  defects  In  title,  and  without  knowl- 
edge of  fraud,,  and  at  the  same  time  be  In  a 
position  to  have  bis  good  faith  In  the  trans- 
action .questioned.  Onils  Is  what  the  fourth 
prayer.  In  our  opinion,  allows  the  Jury  to  do. 
It  Is  most  desirable.  If  possible,  to  fre^  a 
practical  question  like  this  from  fine  distinc- 
tions, and  we  think  the  decisions  of  this  court 
baTe  shown  a  strong  tendency  in  that  di- 


rection. Thus,  In  the  leading  case  of  Totten 
T.  Bnsey,  67  Md.  446,  the  former  learned 
Chief  Justice  of  this  court  said:  "The  ques- 
tion is  not  what  facts  will  or  will  not  be 
sufficient  to  put  the 'party  on  Inquiry,  but 
the  question  whether  the  party  had  knowl- 
edge of  the  Infirmity  of  the  note  at  the  time 
of  the  transfer  to  him;  or,  in  other  words, 
whether  he  procured  the  note  In  good  faith 
for  valuable  consideration."  Maitiand  v. 
Bank,  40  Md.  668,  17  Am.  Rep.  620;  Bank 
V.  Hooper,  47  Md.  88;  Williams  v.  Hunting- 
ton, 68  Md.  690-601,  13  Ati.  336,  6  Am.  St 
Rep.  477. '  And  so,  In  the  case  last  cited,  the 
present  Chief  Justice  quotes  the  language  of 
Judge  Alvey  with  approval,  and  says:  "The 
question  is  one  of  fraud  or  bad  faith  on  the 
part  of  the  taker  of  the  note."  In  Cheever 
V,  Pittsburg  R.  R.  Co.,  150  N.  Y.  65-67,  44 
N.  B.  701,  84  L.  R.  A.  60,  65  Am.  St  Rep. 
646,  It  Is  said:  "The  rights  of  the  holder 
are  to  be  determined  by  the  simple  test  of 
honesty  and  good  faith,  and  not  by  a  specu- 
lative issue  as  to  his  diligence  or  negligence." 
Equally  clear,  simple,  and  broad  la  the  rule 
expressed  In  section  75  of  article  18  (our 
negotiable  Instruments  act  [Poe's  Supp.  Code, 
Pub.  Gen.  Laws]),  by  which,  of  course,  we 
must  be  governed.  The  notice  that  section 
provides,  which  will  prevent  a  holder  of  a 
note  from  recovering.  Is  "actual  knowledge 
of  the  Infirmity  or  defect,  or  knowledge  of 
such  facts  that  his  action  in  taking  the  In- 
strument amounted  to  bad  faith.  But  the 
prayers  in  question,  as  we  have  seen,  after 
telling  the  Jury  in  the  first  that  there  to  no 
legally  sufficient  evidence  of  any  knowledge 
or  notice  of  fraud  In  the  making  of  the  note', 
allowed  them  by  the  fourth  to  find  either 
that  the  plaintiff  was  not  a  holder  In  good 
faith  before  maturity,  or,  second,  that  It  bad 
notice  of  infirmity  or  defect  In  the  tiUe  of  its 
Indorser.  The  Jury  could  under  this  prayer 
have  found,  and  perhaps  they  did  find,  that 
In  spite  of  the  fact  there  was  no  legally  suffi- 
cient evidence  of  knowledge  or  notice  of 
frand  in  the  making  of  the  note,  yet  that 
the  evidence  before  them  Justified  them  in 
finding  the  plaintiff  was  not  a  holder  In  good 
faith  because  It  had  notice  of  some  defect 
or  Infirmity  In  the  title  of  Its  tndorser  grow- 
ing out  Of  the  worthlessness  of  the  animal 
purchased  by  the  defendants.  It  Is  clear, 
however,  that  by  the  first  prayer  they  were. 
In  effect,  told  there  was  no  legally  sufficient 
evidence  of  knowledge  or  notice  of  any  such 
failure  of  consideration.  Bat  If  under  any 
tiieory  of  the  case  such  a  prayer  as  the  de- 
fendants' fourth  could  have  been  properly 
granted,  submitting  to  the  Jury  the  question 
whether  the  plaintiff  acquired  the '  note  In 
good  faith  for  value,  before  maturity,  and 
without  notice,  etc.,  then  It  was  error  to  have 
rejected  the  plaintiff's  third  and'  fourth 
prayers,  based  upon  the  theory  that  mere 
suspicion  of  defect  of  title  or  knowledgie  of 
circumstances  whrth  would  excite  such  suspi- 
cion In  the  mind  of  a  prudent  man,  or  gross 
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negligence  on  the  part  of  the  taker  of  the 
note  at  the  time  of  transfer,  will  not  defeat 
his  title."  Williams  v.  Huntington,  supra. 
We  think,  moreover,  that.  If  the  court  could 
be  Justified  by  the  facts. of  the  case  in  grant- 
ing a  prayer  like  the  defendants'  fourth,  it 
was  error,  under  the  facts  of  this  case,  to 
refuse  the  plalntlfTs  sixth,  by  which  the  court 
was  asked  to  instruct  the  Jury  that  If  they 
should  find  that  at  the  time  the  plaintiff  ac- 
quired the  note  it  had  no  notice  of  any  fraud 
in  the  obtentlon  of  said  note,  or  any  failure 
of  consideration,  other  than  the  note  itself 
showed,  the  plaintiff  was  entitled  to  recover. 
In  other  words,  such  an  instruction  would 
have  been  equivalent  to  a  declaration  by  the 
court  that  If  the  Indorsements  on  the  paper 
were  the  only  suspicious  circumstance,  or  the 
only  evidence  to  show  knowledge  of  fraud, 
then  such  circumstance  or  evidence  was  not 
legally  sufficient  to  show  bad  faith,  and  to 
prevent  a  recovery  by  the  plaintiff.  It  does 
not  appear  that  even  if  suspicion  had  been 
aroused  by  seeing  the  Indorsements  upon  the 
notes,  and  the  plaintiff  or  its  officers  had 
made  inquiry,  that  any  evidence  of  the  fraud 
or  failure  of  consideration  or  defect  In  title 
would  or  could  have  been  discovered.  It  does 
appear,  however,  from  the  evidence  that  Mr. 
E.  L.  Ck>blentz,  one  of  the  officers  of  the 
plaintiff,  made  Inquiry  from  the  agent  of  the 
payee  as  to  the  meaning  of  the  indorsements 
on  the  note,  and  he  was  informed  what  the 
circumstances  were.  The  fraud  was  not  thus 
disclosed,  nor  could  it  have  been  discovered 
by  Inquiry  from  the  makers  themselves,  who 
were  then  ignorant  of  the  trick  that  had  been 
played  upon  them,  by  foisting  upon  them  an 
animal  totally  unfit  for  the  purpose  for  which 
he  was  purchased.  Can  we  reasonably  im- 
pute bad  faith  to  the  plaintiff  merely  because 
its  officers  saw  the  indorsements  on  the  pa- 
per? If  not,  then  when  the  question  of  good 
faith  or  knowledge  of  fraud  is  submitted  to 
the  Jury  the  plaintiff  was  entitled  to  an  in- 
struction like  its  sixth  prayer.  Thus,  In  Ham- 
ilton V.  Vought,  34  N.  J.  Law,  187,  the  court 
say:  "When  mala  fides  is  the  point  of  in- 
quiry, suspicious  circumstances  must  be  of  a 
substantial  character,  and  if  such  circumstan- 
ces do  not  appear  the  court  should  arrest  the 
Inquiry.  Under  the  former  practice,  circum- 
stances of  slight  suspicion  would  take  the 
case  to  the  Jury;  under  the  present  rule,  the 
circumstances  must  be  strong,  so  that  bad 
faith  may  be  reasonably  Inferred."  And 
again,  the  Coiut  of  Appeals  of  New  Tork 
in  Cheever  v.  Pittsburg  R.  R.  Co.,  supra,  de- 
clares "the  holder's  right  cannot  be  defeated 
without  proof  of  actual  notice  of  the  defect 
In  title  or  bad  faith  on  his  part  evidenced  by 
circumstances."  This  is  but  the  declaration 
of  the  same  rule  set  forth  in  the  75th  section 
of  article  IS  of  our  Code,  and  the  same  gen- 
eral principle  which  we  have  already  said  has 
been  announced  in  Totten  r.  Busey  and  Wll- 
Uami  T.  Huntington,  supra. 


In  conclusion  we  will  Indicate  specifically 
the  result  of  the  foregoing  considerations. 

PlalntlfTs  first  bill  of  exceptions:  This  ex- 
ception related  to  the  refusal  of  the  court  to 
allow  the  witness  Coblentz  to  answer  the 
question  whether  the  plaintiff  bank,  at  the 
time  it  received  the  note  sued  on,  had  any 
knowledge  of  fraud  or  failure  of  considera- 
tion in  said  note.  By  the  action  of  the  court 
in  granting  plaintiff's  first  prayer  this  excep- 
tion became  unimportant,  and  it  was  al>an- 
doned  at  the  hearing. 

Plaintiffs  second  and  last  bill  of  exceptions 
relates  to  the  action  of  the  court  In  grant- 
ing defendants'  fourth  prayer,  and  refusing 
plaintiff's  second,  third,  fourth,  fifth,  and 
sixth  prayers.  It  follows  from  what  we  have 
said  there  was  error  in  granting  defendants' 
fourth,  and  In  refusing  to  grant  plaintiCfs 
third,  fourth,  and  sixth.  If  under  the  facts 
of  the  case  the  defendants'  fourth  could  have 
been  properly  granted.  Plaintiff's  fifth  sub- 
mits to  Jury  the  question  of  the  knowledge 
of  fraud  and  failure  of  consideration,  etc.; 
but  this  question  was  withdrawn  from  the 
Jury,  and  the  prayer  was  properly  rejected. 

The  defendants'  first  bill  of  exception  we 
have  already  considered.  It  related  to  the 
effect  of  the  release  of  Dr.  Downey.  Defend- 
ants' second  bill  of  exception  related  to  the 
prayer  they  offered  at  close  of  plalntlfTs 
case.  This  exception  was  waived.  Defend- 
ants' third  bill  of  exception  related  to  the  ex- 
clusion of  certain  testimony  which  was  sup- 
plied by  other  witnesses. 

The  fourth  bill  of  exception  of  defendants 
was  taken  to  refusal  to  allow  several  wit- 
nesses to  testify  In  reference  to  certain  deal- 
ings had  by  them  In  relation  to  the  note  sued 
on,  but  counsel  refused  to  offer  to  show  that 
the  plaintiff  had  notice  of  these  transactions. 
We  think  clearly  there  was  no  error  in  this 
ruling. 

Defendants'  fifth  bill  of  exceptions:  This 
exception  calls  In  question  the  rulings  rxpon 
the  prayers,  namely,  the  granting  of  the 
plaintiffs  first  and  the  rejection  of  the  de- 
fendants' prayers,  with  the  exception  of  the 
fourth,  which  was  granted. 

From  what  we  have  already  said.  It  will 
be  seen  that  we  are  of  opinion  that  the  first 
prayer  of  the  plaintiff  was,  as  the  case  is 
now  presented,  properly  granted.  It  also,  of 
course,  follows  from  what  we  have  said  that 
defendants'  first  asking  to  take  the  case  from 
the  Jury  and  for  verdict  for  the  defendants 
was  properly  refused.  Defendants'  second 
was  necessarily  refused,  if  the  plaintltrs  first 
could  have  been  properly  granted,  and  we 
have  said  It  Should  have  been  granted.  De- 
fendants' third  relates  to  the  release,  and, 
as  we  have  said,  was  properly  refused.  De- 
fendants' fifth  was  properly  refused,  because 
It  submitted  to  the  Jury  the  question  whether 
the  plaintiff  took  the  note  with  knowledge 
of  fraud,  and  they  were  Instructed  properly, 
as  we  hold,  by  plaintiff's  first,  that  there  wu 
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no  legally  sufficient  evidence  of  such  knowl- 
edge. The  defendants'  slxtb  and  seyenth  pre- 
sented the  question  as  to  the  legal  effect  of 
the  release  of  Dr.  Downey  which  we  have  al- 
ready considered.  Defendants'  eighth  prayer 
was,  we  think,  properly  rejected,  if  for  no 
other  reason  because  there  was  no  evidence 
that  the  signature  of  Hobbs  to  the  notes  was 
a  condition  precedent  to  the  liability  of  the 
defendants  thereon.  Some  of  the  witnesses 
testifled  that  the  understanding  was  that  all 
who  signed' the  subscription  papers  were  to 
sign  the  notes,  and  others  testifled  their  un- 
derstanding was  that  they  could  pay  In  cash 
or  give  notes;  but  there  is  nothing,  either  In 
the  testimony  or  the  contract  of  subscription, 
that  there  was  to  be  no  liability  unless  all 
signed  the  notes.  By  reason  of  the  errors  In- 
dicated, the  judgment  will  be  reversed  and 
new  trial  awarded. 

Judgment  reversed,  with  costs,  and  new 
trial  awarded. 


<9T  Hd.  703) 

COMMERCIAD  &  FARMERS'  NAT.  BANE 
OF  BALTIMORE  v.  McCORMICE. 

(Court  of  Appeals  of  Maryland.    July  2,  1903.) 

GUARANTY  —  PARTIAL  PAYMENT  —  COVENANT 
NOT  TO  SUE— DISCHARGE  OF  OnARANTORS— 
NUDUM  PACTUM— PLEA  IN  BAR— ACCORD  AND 
BATISFACTION— BVIDBNCE. 

1.  Where  a  creditor  accepts  the  payment  of 
a  sum  less  than  that  due  from  part  of  the 
guarantors,  and  agrees  not  to  proceed  against 
them  for  any  further  sum  on  account  of  the 
obligation,  the  agreement,  not  being  under 
seal,  and  oeing  based  on  no  other  consideration, 
is  nudum  pactum  as  to  the  balance  due,  and 
does  not  discbarge  the  guarantors. 

2.  A  covenant  not  to  sue  some  of  several 
guarantors  on  their  paying  a  sum  less  than 
that  due  from  them  does  not  release  the  others, 
since  to  have  that  effect  there  must  be  a  tech- 
nical release  uider  seal. 

3.  In  an  action  against  a  guarantor  to  recover 
a  portion  of  the  debt,  a  covenant  not  to  sue 
other  guarantors,  executed  on  their  paying  a 
proportion  of  the  debt  less  than  that  due,  not 
being  pleadable  in  bar,  is  not  admissible  in  evi- 
dence. 

4.  Where  no  exceptions,  are  reserved  to  the 
refusal  of  instructions,  they  need  not  be  noticed 
on  appeal. 

5.  Where  a  dedaration  in  an  action  against 
a  guarantor  sets  np  the  breach  relied  on,  a 
plea  of  general  performance  cannot  l>e  allowed, 
aa  issue  cannot  be  taken  on  such  plea. 

6.  Where  n  simple  payment  Is  made  of  a  sum 
less  than  that  due  by  a  party  whose  duty  it 
is  to  pay  the  whole  in  satisfaction  of  the  greater 
sum,  such  payment  will  not  sustain  a  plea  of 
accord  and  satisfaction. 

Appeal  from  Clrcnit  Court,  Harford  Coun- 
ty; James  D.  Watters,  Judge. 

Action  by  the  Commercial  &  Farmers'  Na- 
tional Bank  of  Baltimore  against  J.  Law- 
rence McGormick.  From  a.  judgment  in  fa- 
vor of  defendant,  plalntiS  appeals.  Be- 
versed. 

Argued  before  McSHERRY,  O.  J.,  and 
BRISCOE,  BOXD,  FEARCE,  SGHMUCKER, 
and  JONES.  JJ. 

f  ]:  Bm  Quarantr,  voL  25,  Cent.  Dig.'!  71. 


Harry  S.  Carver  and  John  L.  O.  Lee,  for 
appellant  J.  D.  Worthington  and  Hon.  S. 
A.  Williams,  for  appellee. 

BOZD,  J.  The  appellant  aned  the  appellee 
and  17  other  persons  on  an  Instrument  un- 
der seal,  wherein  the  obligors,  in  considera- 
tion of  the  appellant  discounting  from  time 
to  time  the  promissory  notes  or  other  evi- 
dences of  debt  of  the  United  Milk  Producers' 
Association  of  Baltimore  City,  covenanted  to 
guaranty  the  payment  of  each  and  every 
loan  or  advance  of  credit  extended  to  the. 
association,  provided  the  loans  mad%  upon 
the  faith  of  the  guaranty  should  not  at  any 
time  exceed  the  sum  of  $20,000.  The  appel- 
lant loaned  the  association  $20,000  on  two 
notes  of  $5,000  each,  and  one  of  $10,000, 
wliich  It  failed  to  pay.  The  appellee  was  the 
only  defendant  who  was  summoned,  and  the 
case  proceeded  against  him  alone,  resulting 
in  a  judgment  In  his  favor,  from  which  this 
appeal  was  taken.  The  defendant  filed  a 
number  of  pleas,  which  were  demurred  to, 
and  the  rulings  on  the  demurrers,  as  well 
as  those  on  the  admissibility  of  testimony 
and  on  prayers,  are  presented  to  us  for  re- 
view; but.  Inasmuch  as  the  effect  of  an 
agreement  dated  April  10,  1901,  made  by  the 
appellant  with  six  of  those  obligors  (the  ap- 
pellee not  being  one  of  the  six).  Is  the  im- 
IKirtant  question  in  the  case,  we  will  proceed 
at  once  to  the  consideration  of  It 

On  that  date  the  three  notes  of  the  Milk 
Producers'  Association  were  overdue  and  un- 
paid. The  agreement,  after  quoting  the  con- 
tract of  guaranty,  recites  that  whereas  suits 
have  been  brought  against  the  parties  of  the 
second  part  and  other  obligors  in  said  guar- 
anty, which  suits  are  pending;  and  whereas, 
the  parties  of  the  second  part  have  paid 
$5,800  to  the  plaintiff  "as  the  proportionate 
part  of  the  obligation  under  the  aforesaid 
agreement,  which  the  said  party  of  the  first 
part  doth  hereby  agree  to  accept":  There- 
fore the  bank  covenants  and  agrees  "that  it 
will  not  In  or  by  any  suit  or  action,  legal 
or  equitable,  instituted  or  to  be  Instituted, 
seek  to  obtain  or  recover  from  them,  or  any 
of  them,  any  further  or  other  sum  for  or  on 
account  of  the  foregoing  obligation,"  and 
that  in  case,  by  suit  or  otherwise,  it  shall 
receive  or  collect  from  any  of  the  remaining 
obligors  any  sum  or  sums  of  money  which 
will  entitle  tbem  to  any  right  of  action 
against  the  parties  of  the  second  part,  then 
it  "will  indemnify  and  save  harmless  the 
parties  of  the  second  part  hereto  from  any 
judgment  recovered  against  them  or  any  of 
them  by  such  remaining  obligors  or  any  of 
them."  This  agreement  was  executed  In  the 
name  of  the  bank,  by  its  president,  bat  Is 
not  under  seal.  There  are  18  obligors  in  the 
contract  of  guaranty,  and  it  Is  not  denied 
that  the  principal  of  the  notes  of  the  asso- 
ciation held  by  the  appellant  amounted  to 
$20,<X>0,  all  of  which  were  due  some  months 
before  April  10,  1901,  when  this  agreement 
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Was  made.  It  te  difficult  to  understand, 
therefore,  wby  the  sum  of  $5,800  was  fixed 
upon  "as  tbe  proportionate  part  of  the  obli- 
gation," and  It  Is  manifest  that  It  was  not 
all  that  was  due  by  the  six  parties,  even 
on  the  theory  that  each  one  was  only  re- 
sponsible for  one-eighteenth  of  the  whole 
debt,  which  was  not  the  case.  It  is  not" 
claimed  that  this  Instrument  Is  a  technical 
release,  and.  Inasmuch  as  It  Is  not  under 
seal,  of  course  there  can  be  no  question  about 
that.  Irrespective  of  the  fact  that  It  does  not 
In  terms  profess  to  release  the  parties  there- 
in named.  If  It  had  been  under  seal,  it 
would,*  at  most,  be -a  covenant  not  to  sue 
and  to  Indemnify  those  six  persons.  Tbe 
case  seems  to  have  been  tried  on  the  theory 
that  It  was  such  covenant,  but  we  will  refer 
to  that  later. 

The  fourth  prayer  of  tbe  defendant,  which 
was  granted,  presents  the  question  which  Is 
of  vital  Importance.  It  submitted  to  the  Jury 
the  execution  and  delivery  of  the  agreement, 
the  payment  and  acceptance  of  the  $5,800, 
and  Instructed  them  that.  If  they  found  the 
facts  stated,  "then,  under  the  pleadings  and 
evidence  In  this  case,  the  effect  of  said  pay- 
ment was  to  discharge  the  parties  so  paying 
said  sum  under  the  said  agreement  from  lia- 
bility to  the  plaintltr  under  said  bond;  and. 
If  the  Jury  further  find  that  the  acceptance 
of  said  sum  by  tbe  plaintiff  increased  tbe 
risk  of  the  other  obligors  under  the  bond  sued 
on,  then  the  effect  of  the  said  payment  was 
to  discharge  the  other  obligors  under  said 
bond,  and  their  verdict  must  be  for  the  de- 
fendant." Without  now  determining  wheth- 
er the  conclusion  of  the  prayer  would  be  cor- 
rect. If  the  premise  on  which  it  is  based  Is 
right,  was  the  effect  of  the  payment  of  the 
fo.SOO  to  discharge  those  parties?  There  Is 
no  consideration  named  in  the  agreement, 
and  none  attempted  to  be  shown,  and  hence, 
as  the  agreement  was  not  under  seal.  It  would 
seem  to  be  clear  that  the  payment  of  the  $5,- 
800,  being  less  than  was  due  by  those  par- 
ties, did  not  discharge  them.  If  "a  debtor, 
by  paying  part  of  his  admitted  debt,  obtains 
from  his  creditor  an  agreement  to  discharge 
the  residue,  such  an  agreement  Is  nudum 
pactum,  and  therefore  Inoperative,  for  the 
simple  reason  that  the  debtor  is  under  a 
legal  obligation  to  pay  tbe  whole  debt 
•  •  •  But  a  release  under  seal  imports 
consideration,  and  such  a  release  of  nn  ex- 
isting debt  is  a  sufficient  discharge,  without 
anything  more."  Ingersoll  v.  Martin,  58  Md. 
74,  42  Am.  Rep.  322.  In  this  state,  where 
the  distinction  made  at  common  law  between 
parol  contracts  and  those  under  seal  is  still 
recognized,  a  debtor  is  not  discharged  by  pay- 
ment of  a  sum  less  than  he  owes,  unless  by 
an  Instrument  under  seal,  or  there  be  some 
collateral  consideration,  such  as  In  law  is 
sufficient  to  support  a  contract  "Such  col- 
lateral consideration  Bux)eradded  to  the  pay- 
ment of  part  1b  a  good  accord  and  satisfac- 
tion."   Maddux  T.  Bevan,  38  Md.  4d9.    These 


general  principles  hare  been  frequently  an- 
nounced in  this  state,  as  will  be  seen  In 
Campbell,  Trustee,  y.  Booth,  8  Md.  107; 
Booth  T.  Campbell,  Trustee,  15  Md.  569; 
Rohr  T.  Anderson,  51  Md.  205;  Emmitsburg 
B.  B.  Co.  V.  Donoghue,  67  Md.  383,  10  Atl. 
233,  1  Am.  St  Rep.  396;  Obendorff  v.  Union 
Bank,  31  Md.  126,  1  Am.  Rep.  31;  and  other 
cases.  "Payment  of  part  of  an  admitted  debt 
is  neither  In  law  nor  equity  a  good  considera- 
tion for  abandoning  all  claim  to  the  residue." 
Gurley  v.  Hlteshue,  5  Gill,  222. 

There  being  no  consideration  other  tban 
the  $5,800  mentioned  in  the  agreement,  and 
it  not  being  under  seal,  it  was  simply  nudum 
pactum  as  to  the  residue,  and  did  not  dis- 
charge the  six  obligors  therein  named.  If, 
as  was  said  In  Ingersoll  v.  Martin,  supra, 
"an  agreement  to  discharge  the  residue"  is 
under  such  circumstances  nudum  pactum, 
an  agreement  not  to  sue  or  to  Indemnify 
against  any  Indebtedness  for  the  residue 
must  be  equally  so.  There  can  be  no  dis- 
tinction between  this  case  and  those  cited 
above,  on  the  ground  that  these  parties  were 
mere  guarantors.  When  these,  notes  were 
not  paid,  they  were  liable  for  them,  and 
there  could  be  no  reason  why  they  should 
be  discharged  from  the  payment  of  the  en- 
tire amount,  without  any  consideration,  any 
more  than  any  other  debtor  should  be.  In 
Hooper  v.  Hooper,  81  Md.  155,  31  AU.  508.  48 
Am.  St  Rep.  496,  the  measure  of  liability  of 
guarantors  Is  fully  considered,  and  It  Is  said 
to  be  coextensive  with  that  of  the  prin- 
cipal, unless  it  be  expressly  limited.  We 
have  found  no  case  in  which  it  has  been  held 
that  a  guarantor  after  his  liahility  is  fixed 
could  relieve  himself  from  payment  of  the 
whole  debt  by  paying  part,  unless  he  gets 
a  technical  release  under  seal,  or  there  is 
some  collateral  consideration  for  the  dis- 
charge. It  Is  manifest,  therefore,  that  the 
payment  of  the  sum  of  $5,800  did  not  dis- 
charge those  six  obUgors  from  further  liability 
to  the  plaintiff,  and  hence  the  prayer  was 
erroneous  in  that  respect 

Throughout  the  case  this  agreement  seems 
to  have  been  treated  as  a  covenant  not  to 
sue.  As  we  have  already  seen,  it  la  not  a 
technical  covenant,  as  It  is  not  under  seal, 
but,  treating  It  as  a  covenant  not  to  sue,  the 
authorities  do  not  give  it  the  eftect  contend- 
ed for  by  the  appellee.  It  is  true  that  It  was 
said  in  Clopper  y.  Union  Bank,  7  Har.  &  J. 
02,  16  Am.  Dec.  294,  that  a  covenant  per- 
petual, as  that  the  covenantor  will  not  sue 
without  any  limitation  as  to  time,  is  in  law 
a  release,  and  may  be  pleaded  In  bar  as  such; 
but  the  authority  dted  for  that  is  6  Bac. 
Abr.  tit  "Release"  (A2)  683;  and  on  the 
same  page  It  Is  said:  "If  two  are  jointly 
and  severally  bound  In  an  obligation,  and  the 
obligee  by  deed  covenants  and  agrees  not 
to  sue  one  of  them,  this  is  no  release,  and 
he  may  notwithstanding  sue  the  oth^." 
There  are  many  cases,  and  the  princlpla 
would  seem  to  be  thoroughly  settled,  to  the 
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effect  fba.t  a  covenant  not  to  sue  one  of  two 
obligors  does  not  release  the  other,  but  to 
faaye  that  effect  there  must  be  a  technical 
release  under  seal.  Bradford  v.  Prescott,  85 
Me.  482,  27  Atl.  461;  Line  T.  Nelson,  38  N. 
J.  Law,  358;  Berry  v.  Glllls,  17  N.  H.  9,  43 
Am.  Dec  684;  Bozsinan  t.  State  Bank,  7 
Ark.  328,  46  Am.  Dec.  291;  Crane  v.  AlUng, 
15  N.  J.  Law,  423;  and  other  cases  that  may 
be  found  in  20  Am.  &  Eng.  Ency.  of  Law 
<lst  Ed.)  741,  751,  notes.  The  reason  is  that 
a  technical  release,  being  conclusive  evidence 
of  payment  In  full,  is  regarded  as  a  per- 
formance and  extinguishment  of  the  bond, 
and  consequently  a  discharge  of  all  the 
obligors;  while  a  covenant  not  to  sue  one 
of  several  obligors  is  not  only  no  evidence 
of  the  payment  of  the  bond,  but  implies,  if 
It  does  not  express,  the  very  contrary.  When 
a  covenant  not  to  sue  Is  made  with  a  sole 
obligor,  it  Is  permitted  to  be  pleaded  iu  bar 
to  prevent  circuity  of  action,  but  a  covenant 
not  to  sue  one  Of  several  obligors  is  not 
pleadable  in  bar.  Such  a  covenant,  there- 
fore, not  being  pleadable  in  bar,  and  not  pre- 
venting the  covenantor  from  suing  Joint  obli- 
gors, we  do  not  find  any  authority  for  the 
position  taken  by  the  appellee  in  the  latter 
part  of  his  fourth  prayer,  above  quoted. 
Tbe  case  of  Kearsley  t.  Cole,  16  M.  &  W. 
133,  and  Price  v.  Barker,  30  Eng.  L.  &  Eq. 
161,  dted  by  the  appellee,  do  not  support 
that  contention.  In  that  of  Owen  v.  EEanan, 
3  MacNaghten  &  Gordon,  378,  referred  to, 
Lord  Truro  was  discussing  the  rights  of  a 
surety,  and  that  case  was  in  chancery,  and, 
moreover,  the  remarks  of  the  Lord  Chan- 
cellor were  not  approved  on  appeal  (4  H. 
L.  Cas.  997). 

It  does  not  seem  to  be  necessary,  after 
what  we  have  said,  to  discuss  at  length  each 
of  the  exceptions.  As  the  agreement  was  not 
pleadable  in  bar.  It  ought  not  to  have  been 
admitted  in  evidence.  Of  course,  we  are 
dealing  with  the  case  as  we  find  It,  and  do 
not  mean  to  preclude  the  appellee  from  in- 
troducing It  at  a  new  trial.  If  there  be  any 
ground  on  which  it  can  be  admitted,  but  as 
tbe  case  is  now  presented  It  is  not  relevant. 
It  is  unnecessary  to  speak  of  the  testimony 
in  the  second  bill  of  exceptions. 

The  third  bill  of  exceptions  states  that  the 
plaintiS  excepted  to  the  "ruling  of  the  court 
in  refusing  tbe  plaintiff's  third  prayer  and 
granting  the  said  fourth  prayer"— meaning 
tbe  defendant's  fourth,  as  shown  earlier  in 
tbe  exception.  The  plaintiff's  third  was 
granted,  and  as  there  is  no  exception  to  those 
refused  it  is  not  necessary  to  refer  to  them. 
The  defendant's  fourth  was  improperly  grant- 
ed for  the  reasons  we  have  already  given. 
It  is  proper  to  add  that  we  do  not  under- 
stand how  tbe  conclusion  >  of  the  plaintifTs 
first  prayer,  which  was  g^nted,  can  be  recon- 
ciled vrlth  the  claim  in  the  bill  of  particulars 
filed— the  former  authorizes  the  recovery  of 
tbe  whole  balance,  while  the  latter  only 
claims  one-twelftta  of  that  amount 


Tbe  first  plea  is  one  of  general  perform- 
ance, and  ought  not  to  have  been  allowed. 
The  declaration  is  not  as  full  as  is  desirable, . 
but  it  does  set  up  the  breach  relied  on. 
"Issue  cannot  be  taken  on  a  plea  of  general 
performance,  and  the  plaintiff,  it  driven  to 
reply,  would  be  obliged  to  repeat  bis  declara- 
tion." llarshall  v.  Haney,  9  Gill,  258.  The 
second  is  a  plea  of  release  by  deed,  and  fol- 
lows, in  substance,  the  form  in  the  Code. 
The  third  alleges  a  release  by  deed  of  some 
of  the  obligors.  A  release  under  seal  of  some 
of  the  joint  obligors,  without  the  knowledge 
or  assent  of  the  defendant,  as  the  plea  al- 
leges, would  inure  to  his  benefit,  as  will  be 
seen  from  what  we  have  said  above.  See, 
also.  State  v.  Gott,  44  Md.  346,  and  Valley 
Savings  Bank  T.  Mercer  (decided  at  this  term) 
55  Atl.  435. 

The  fourth  and  fifth  were  Intended  as  pleas 
of  accord  and  satisfaction.  What  we  have 
said  above  will  relieve  us  of  any  extended 
discussion  of  tbem.  The  fourth  does  not  dis- 
close tbe  fact  that  those  parties  did  not  pay 
the  whole  debt,  but  it  does  not  allege  that 
they  did  or  that  there  was  any  other  con- 
sideration. Where  there  is  nothing  more 
than  a  simple  payment,  by  a  party  whose 
duty  it  is  to  pay  the  whole,  and  acceptance 
of  a  less  sum  of  money,  in  satisfaction  of  a 
greater  sum  due,  that  will  not  sustain  the 
plea  of  accord  and  satisfaction.  Hardey  v.' 
Coe,  5  Gill,  189.  Tbe  form  of  tbe  plea  in  1 
Poe,  {  654,  shows  that  where  money  Is 
paid  the  additional  consideration  Is  set  out, 
and  in  that  section  Mr.  Poe  refers  to  the 
necessity  of  some  other  collateral  considera- 
tion when  less  than  the  amount  due  is  paid 
In  order  to  operate  as  an  accord  and  satis- 
faction. The  fifth  plea  shows  afflnnatlvely 
that  only  $5,800  was  paid.  The  demurrer 
to  both  of  these  pleas  ought  to  have  been 
sustained.  Those  to  the  sixth,  seventh,  and 
eighth  were  sustained,  and  hence  it  is  un- 
necessary for  us  to  speak  of  them.  For  the 
errors  we  have  pointed  out,  the  judgment 
must  be  reversed. 

Judgment  reversed,  and  new  trial  awarded, 
costs  to  be  paid  by  the  appellee. 


(tr  Md.  <8S) 
SWAN  et  al.  v.  KI2MP  et  aL 
(Court  of  Appeals  of  Maryland.    Jnly  2,  1903.) 

LANDLORD  AND  TBNANT— LONG-TERM  LBASBS 

— RBDEMPTION    BY    TENANT— STATUTK3— 

REPEAL— EFFECT— VESTED  RIGHTS. 

1.  Acts  1884.  p.  649,  c.  485,  providing  that 
leases  of  land  for  a  longer  period  than  15  years 
shall  be  redeemable  after  the  expiration  of  16 
years,  at  the  option  of  the  tenant^  for  a  som 
of  money  equal  to  a  designated  capitalization  of 
the  rent  reserved,  applies  as  well  to  leases  of 
improved  as  of  unimproved  land. 

2.  Acts  1888,  p.  645,  c.  896,  and  Acta  1900, 

?.  299,  c.  207,  repealing  aad  re-enacting  Acts 
881,  p.  649,  c  480,  making  leases  for  a  longer 
term  than  15  years  redeemable  at  the  option  of 
tenant,  and  merely  changing  the  time  at  which 
and  terms  on  which  such  rents  shall  be  redeem- 
able, did  not  repeal  the  original  act  in  the  sense 
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of  obliterating  it,  and  thus  did  not  relieve  from 
its  operation  leases  made  between  the  passage 
of  the  original  and  amendatorr  acts. 

3.  The  rights  of  parties  making  leases  be- 
'tween  the  passage  of  the  original  and  amenda- 
tory acts  were  fixed  by  the  original  act,  and, 
thongh  the  amendatory  acts  did  repeal  the  orig- 
inal, such  repeal  would  not  divest  rights  ac- 
quired thereunder. 

Appeal  from  Oircnit  Oonrt  of  Baltimore 
01t7;    George  M.  Sharp,  Judge. 

Bill  by  Lawrence  B.  Kemp  and  others 
against  Isabel  A.  Swan  and  others.  From  a 
decree  for  plaintiffs,  defendants  appeal.  Af- 
firmed. 

Argued  before  McSHBRRY,  O.  J.,  and 
BBISCOB,  BOYD,  PBABOB,  BOHMTTCKEB, 
and  JONES,  JJ. 

Hon.  Wm.  PInkney  Whyte,  for  appellants. 
Joseph  G.  France,  for  appellees. 

JONES,  J.  The  material  facts  of  this  case 
are  that  Isabel  A.  Swan,  one  of  the  appel- 
lauts,  was  the  owner  iu  fee  simple  of  a  lot 
of  ground  on  Baltimore  street,  in  the  city  of 
Baltimore,  upon  which  there  was  a  valuable 
Improvement  In  the  way  of  a  building,  which 
had  long  been  used  for  business  purposes. 
On  the  6tb  of  April,  1886,  she,  with  her  hus- 
band, executed  to  Alonzo  Lilly  a  lease  of 
these  premises  for  99  years,  renewable  for- 
ever, in  the  usual  form,  and  with  the  usual 
covenants  and  conditions  of  that  familiar 
mode  of  conveyance,  subject  to  an  annual 
rent,  for  the  first  two  years,  of  $2,400,  and 
thereafter,  during  the  continuance  of  the 
lease,  of  $8,000,  payable  in  monthly  install- 
ments. On  the  17th  day  of  August,  1897, 
Alonzo  Lilly  and  his  wife  executed  to  the  ap- 
pellees Lawrence  B.  Kemp  and  Ohristlan 
Devrles  a  deed  of  the  premises  so  leased  to 
the  said  Lilly,  In  trust  for  the  uses  and  pur- 
poses set  out  in  said  deed,  which  authorized 
and  Involved  a  sale  thereof  by  the  said  trus- 
tees. In  execution  of  their  trust,  these  trus- 
tees sold  the  premises  In  question  to  the  ai>- 
pellee  Henry  Kirk  for  $65,000.  This  pur- 
chase price  was  for  the  property  in  question 
as  a  fee-simple  property,  and  it  was  agreed 
between  the  vendor  trustees  and  the  purchas- 
er that  $50,000  of  the  purchase  money— that 
amount  being  the  capitalization,  at  6  per 
cent,  of  the  rent  reserved  by  the  lease  of  the 
5th  of  April,  1886— should  be  applied  to  the 
extinguishment  of  the  rent  so  reserved.  There 
was  no  provision  in  the  lease  for  redeeming 
the  same;  but  the  sale,  which  has  been  re- 
ferred to,  having  been  made  in  1902, 15  years 
bad  expired  between  the  date  of  the  lease 
and  the  time  of  the  sale,  and  the  trustees 
(who  made  the  sale)  and  the  purchaser  claim- 
ed the  right  to  redeem  the  lease  under  the 
provisions  of  Act  1884,  p.  649,  c.  485.  The 
sale  of  the  property,  made  as  has  been  stated, 
was  reported  by  the  trustees  to  the  circuit 
court  of  Baltimore  city,  which  had  Jurisdic- 
tion of  the  trust  they  were  executing,  and 
was  ratified  by  that  court  on  the  11th  day  of 
August,   1902.    The   trustees   thereupon,    to 


consummate  the  sale  as  made,  reported,  and 
ratified,  tendered  to  the  appellants,  the  then 
owners  of  the  fee-simple  Interest  and  rerer- 
slon  In  the  property  in  question,  $50,000,  to- 
gether with  all  arrears  of  rent  and  the  cur- 
rent rent  to  the  date  of  the  tender,  and  re- 
quested from  said  owners  (appellants  bere) 
a  conveyance  of  said  fee-simple  interest  and 
reversion.  The  appellants  refused  to  naake 
the  conveyance  requested,  and  based  their 
refusal  upon  the  claim  that  the  act  of  1S84 
(page  649,  c.  485)  did  not  apply  In  such  a 
case  as  this,  where  a  lease  was  made  of 
property  already  Improved;  and  that  the  said 
act  had  been  repealed  and  made  Inoperative, 
as  affecting  this  case,  by  the  later  act  of 
1888  (page  645,  c.  395).  To  procure  from  the 
appellants  the  conveyance  thus  requested  and 
refused,  the  appellees  Instituted  In  the  court 
below  the  proceedings  in  the  case  at  bar. 
These  proceedings,  as  they  appear  in  the  rec- 
ord, consist  of  the  bill  of  complaint  of  the 
appellees,  with  certain  exhibits,  and  the  an- 
swer of  the  appellants.  From  the  allegations 
and  admissions  appearing  upon  the  face  of 
the  pleadings,  the  facts  which  have  been  set 
out  are  shown.  The  court  below  decreed  ad- 
versely to  the  contention  of  the  appellants, 
and  they  have  brought  this  appeal.  The  in- 
quiries now  to  be  made  are  suggested  by  the 
grounds  set  up  by  the  appellants  for  their  re- 
fusal to  convey  the  reversion  in  the  property 
In  question  upon  the  demand  made  upon 
them. 

First,  then,  does  the  statute  in  question- 
Acts  1884,  p.  649,  c.  485— apply  In  the  state  of 
case  we  have  here?  That  statute  provides 
as  follows:  "That  all  leases  or  sub-leases  of 
land  hereafter  made  In  this  state,  for  a  longer 
period  than  fifteen  years,  shall  be  redeem- 
able after  the  expiration  of  fifteen  years  at 
the  option  of  the  tenant,  for  a  sum  of  money 
equal  to  the  capitalization  of  the  rent  re- 
served at  the  rate  of  six  per  centum  In  gold 
coin  of  the  TTnited  States,  or  Its  equivalent, 
unles's  some  other  sum  not  exceeding  four  per 
cent,  capitalization  of  said  rent  in  said  coin 
shall  be  specified  in  said  lease,  in  which 
event  said  rent  shall  be  redeemable  for  the 
sum  fixed  in  said  lease  or  sub-lease."  A  mere 
reading  of  the  statute  Is  sufficient  to  show 
that  the  lease  we  are  dealing  with  here  is 
within  Its  letter.  No  attempt  at  argument 
or  illustration  could  make  that  plainer.  NoV, 
is  It  not  within  the  mischief  the  statute  was 
Intended  to  remedy?  within  the  object  It  was 
intended  to  accomplish?  within  the  policy  It 
was  intended  to  establish?  In  the  case  of 
Stewart  v.  Gorter,  70  Md.  242,  16  Atl.  644, 
2  L.  R.  A.  711,  the  legislation  we  have  now 
under  consideration  was  before  this  court  for 
construction  as  to  its  purport,  object,  and  ef- 
fect, and  It  was  there  declared  that  It  "was  the 
result  of  a  well-grounded  belief  that  these  long 
leases,  with  their  covenants  of  renewal,  were 
Injurious  to  the  prosperity  of  the  city  of  Bal- 
timore, and  that  sound  public  policy  demand- 
ed that  all  leases  hereafter  made,  It  for  man 


Digitized  by 


Google 


Md.) 


SWAN  T.  KEUP. 


443 


than  fifteen  years,  might  be  ended  at  tbe 
option  of  the  tenant  or  lessee,  upon  paying 
the  capitalization  of  his  ground  rent  at  six 
per  centum.  It  was  the  system  of  these  long 
leases,  Irredeemahle  until  the  end  of  the  term, 
that  the  Legislature  wished  to  break  up." 
This  legislation  was  thus,  in  efCect,  pronoun- 
ced remedial  in  its  character.  It  is,  there- 
fore, by  the  settled  rule  of  construction  in 
such  cases,  to  be  liberally  constraed  so  as  to 
advance  the  remedy,  and  suppress  or  prevent 
the  mischief  against  which  it  Is  directed. 
Accordingly  it  was  applied,  in  the  case  Just 
cited,  to  a  lease  which,  by  its  strict,  literal 
terms,  did  not  come  within  the  wording  of 
the  jstatnte.  It  was  there  also  held  that  the 
policy  of  the  law  could  not  be  contravened 
by  a  waiver  of  its  provisions  by  .the  parties 
to  tbe  lease.  This  latter  ruling  was  made  in 
respect  to  an  express  provision  inserted  in 
the  lease  that  was  the  subject  of  adjudica- 
tion In  the  case  referred  to,  to  the  effect 
that  the  lessee  "would  not  avail  himself  of  any 
right  that  he  might  have  by  virtue  of  any 
Maryland  statute  to  redeem  the  rent  at  a 
less  sum  than  that  fixed  in  the  lease."  The 
effect  of  the  ruling  of  the  court  In  tbe  case 
of  Stewart  v.  Gorter,  supra,  is  that  the  legis- 
lation In  question  shall  be  construed  to  carry 
oat  its  policy,  and  will  not  be  allowed  to  be 
thwarted  by  agreements  or  contractual  pro* 
visions  evasive  of  its  purpose.  If  express 
agreements  and  provisions  are  not  allowed 
to  avoid  the  efFect  of  the  legislation  in  ques- 
tion, the  courts  will  not  be  astute,  in  cases 
falling  within  the  letter  and  terms  of  the  law, 
to  find  reasons  for  wresting  them  from  Its 
operation  by  construction.  In  the  case  at 
liar,  the  reason  urged  for  holding  the  lease 
In  controversy  not  subject  to  the  operation 
of  the  statute  which  has  been  set  out  Is 
without  force.  By  Its  terms,  the  statute  ap- 
plies to  all  leases  of  land  for  a  longer  period 
than  15  years.  No  exception  or  qualification 
appears  In  it  as  it  reads.  Its  purpose,  as  this 
court  has  held.  Is  "to  break  up"  the  system 
of  irredeemable  rents.  Why  is  the'  lease 
here  In  controversy  not  within  the  reason  and 
policy  of  such  a  law,  as  it  is  within  Its  let- 
ter? What  sound  reason  tan  there  be  for 
making  a  distinction  In  legislation  against  the 
system  of  irredeemable  leases,  between  leases 
of  land  already  built  upon  and  leases  of  land 
that  Is  forthwith  to  be  built  upon?  To  put 
np<Mi  a  measure  intended  to  be  prohibitory 
of  such  leases  a  construction  making  such  a 
distinction,  would  be  to  render  the  law  ut- 
terly futile  for  the  accomplishment  of  its 
object  The  opportunity  which  would  there- 
by be  afforded  for  evading  the  operation  of 
tbe'  law  and  nullifying  its  .purpose  is  obvious, 
and  Is  a  controlling  reason  why  such  a  con- 
atmctlon  should  not  be  adopted. 

Tbe  further  Inqniry  now  Is,  what  effect 


did  Act  1888,  p.  045,  a  395,  which  repealed 
and  re-enacted  Act  1884,  p.  649,  c.  485,  and 
which,  in  turn,  was  repealed  and  re-enacted 
by  Act  1900,  p.  299,  c.  207,  have  upon  the 
rights  of  the  parties  to  the  lease  in  contro- 
versy? Tbe  act  of  1884  in  question  was  not, 
as  has  been  contended,  an  act  in  any  way 
providing  or  denouncing  a  penalty.  It  was 
designed  to  regulate  the  making  of  a  class 
of  contracts  affecting'  property  rights  of  those 
owning  and  dealing  in  real  estate,  and  to 
establish  a  policy  in  relation  thereto.  The 
subsequent  legislation  of  1888  and  1900  re- 
pealing and  re-enacting  Act  18^,  p.  649,  c. 
485,  did  not  repeal  it  in  the  sense  of  obliterat- 
ing It  and  doing  away  with  its  object  and 
effect,  but  was  enacted  in  furtherance  of  the 
object  of  the  act  which  It  thus  repealed  and 
re-enacted.  The  latter  was  substantially  re- 
enacted,  and  the  main  and  fundamental  pro- 
visions thereof  were  preserved  and  embodied 
In  the  new  law.  The  change  made  was  only 
in  regulations  affecting  the  practical  operation 
of  the  law.  This  brings  the  case  at  bar 
within  the  principle  laid  down  in  the  cases 
of  Dashiell  v.  Mayor,  etc.,  of  Baltimore,  45 
Md.  615,  Watts  v.  Pres.,  etc.  Port  Deposit, 
46  Md.  500,  and  Oable  and  Rusk,  Trustees, 
etc.,  V.  Scott  et  al.,  66  Md.  176, 182,  183,  which 
have  declared  the  effect  of  laws  repealing 
and  re-enacting  existing  laws  under  article 
8,  I  29,  of  our  Cionstitution,  and  the  legis- 
lative practice .  thereundef,  and  have  held 
"that,  where  a  repealing  law  contains  a  sub- 
stantial re-enactment  of  the  previous  law, 
the  operation  of  the  latter  continues  uninter- 
rupted." It  would,  in  itself,  be  a  most  un- 
reasonable proposition  that  all  leases  made 
in  the  time  intervening  between  the  original 
and  tbe  amendatory  acts  here  in  question  are 
to  be  held  as  relieved  from  the  operation  of 
the  law  which  at  the  time  of  their  creation 
regulated  and  determined  their  effect,  and 
with  reference  to  which  the  parties  to  them 
are  to  be  supposed  to  liave  entered  into  them. 
Further  than  this,  It  has  been  held  by  this 
court,  as  "settled  by  authority,  tliat,  where 
rights  are  acquired,  under  a  statute,  in  the 
nature  of  a  contract,  or  where  there  Is  a 
grant  of  power,  a  repeal  of  the  statute  will 
not  divest  tbe  right  or  interest  acquired,  or 
annul  acts  done  under  it"  Appeal  Tax  Court 
of  Baltimore  City  v.  West  Md.  K.  R.  Co., 
50  Md.  274-295.  In  this  case  the  rights  of 
the  parties  before  the  court,  under  the  lease 
which  Is  the  subject  of  the  controversy  here, 
were  fixed  and  determined  by  the  law  ex- 
isting at  the  time  of  its  creation,  and  are  not 
affected  by  the  subsequent  legislation  to 
which  reference  has  been  made.  The  decree 
of  the  court  below  Is  in  accordance  with  this 
view,  and  the  same  will  be  afllrmed. 

Decree  affirmed,  with  costs  to  the  appel- 
lees. 
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UNITED  RTS.  &  BLBCTRIO  CO.  OF  BAL- 
TIMORE T.  WOODBRIDGE. 

(Court  of  Appeals  of  Maryland.    July  1,  1903.) 

8TRBET  RAILROADS-INJURIBS  TO  PASSBNQBR 
—NEGLIGENCE  —  WARNING  TO  PASSBNQBR3 
—  CONSTRUCTION  —  CONTRIBUTORY  NEGLiI- 
OBNCB— DUTY  OF  CONDUCTOR. 

1.  Testimony  of  plaintiS  which  showed  that 
ahe  was  a  passenger  on  defendant's  street  car 
and  had  receired  from  the  conductor  a  transfer 
to  another  line,  that  the '  conductor  notified  the 
passeugers  to  change  for  that  line,  that  the  car 
stopped,  and.  while  she  attempted  to  alight, 
started  and  threw  her  to  tiie  ground,  established 
a  prima  facie  case  of  negligence  on  defendant's 
part. 

2.  A  notice  posted  in  a  street  car,  which  states 
that  "cars  stop  to  take  on  and  let  oS  pasen- 

gers  at  near  side  of  cross  streets,"  and  that 
lose  yiolating  the  notice  do  so  at  their  own 
risk,  not  meaning  that  cars  will  stop  only  at 
such  places,  does  not  preclude  a  passenger  get- 
ting  ou  or  off  at  any  other  place  from  recorer- 
ing  for  Injuries  sustained  by  reason  of  the  com- 
pany's negligence. 

3.  A  passenger  on  a  street  car  had  received  a 
transfer  to  another  line.  As  the  car  approach- 
ed the  transfer  point  the  conductor  called  out 
the  place,  and  directed  the  passengers  to  trans- 
fer to  that  line.  The  car  came  to  a  stop,  and 
the  passenger  attempted  to  alight,  but,  while 
so  doing,  the  car  started  and  threw  her  to  the 
ground.  The  car  stopped  because  of  a  wagon 
In  front  of  it,  and  when  the  wagon  moyed  the 
ear  started  up.  The  passenger  received  no  no- 
tice to  delay  the  transfer,  '^e  rear  of  the  car, 
when  It  stopped,  was  from  60  to  100  feet  from 
the  street  crossing  where  it  usually  stopped. 
Held,  that  the  passenger  was  not  guilty  of  con- 
tributory negligence,  as  a  matter  of  law,  in  at- 
tempting to  alight 

4.  Where,  after  a  conductor  of  a  street  car 
had  given  directions  to  transfer  to  another  line, 
the  car  stopped,  but  not  for  the  purpose  of  en- 
abling the  passengers  desiring  to  transfer  to 
alight,  it  was  the  duty  of  the  conductor  to  warn 
the  passengers  to  keep  their  seats  till  he  should 
give  further  dlrectious. 

Appeal  from  Baltimore  City  Oonrt;  J.  Up- 
shur Dennis,  Judge. 

Action  by  Mary  S.  Woodbridge  against  the 
United  Railways  &  Electric  Company  of 
Baltimore.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Argued  before  MeSHERRY,  C.  J.,  and 
FOWLER,  BOYD,  PAGE,  PEAROB,  and 
80HMUCKBR,  JJ. 

John  0.  Tolson,  for  appellant  Forrest 
Bramble,  for  appellee. 

PEARCE.  J.  This  action  was  brought  by 
Mary  S.  Woodbridge  In  the  Baltimore  city 
court  against  the  United  Railways  &  Electric 
Company  to  recover  for  penional  Injuries 
sustained  while  a  passenger  upon  a  car  of 
the  defendant  company.  The  declaration 
charges  that  the  plaintiff  paid  her  fare,  and 
thereby  became  a  passenger  on  the  car  of 
defendant,  which  was  a  common  carrier  of 
passengers  for  hire;  that,  when  said  car 
reached  a  point  where  plaintiff  desired  to 
leave  the  car,  it  was  stopped  to  allow  ber 
and  others  to  alight  therefrom;  that  by  rea- 
son of  the  negligence  of  the  defendant  when 
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plaintiff  was  aUgbtlng,  with  her  feet  on  the 
steps  of  the  car,  and  in  the  act  of  stepping 
down  Into  the  street,  the  car  was  premature- 
ly started,  whereby  she  was  thrown  down  In 
the  street  and  Injured.  The  case  was  tried 
before  a  Jury,  under  Instructions  from  tbe 
court  and  a  verdict  was  given  for  the  plain- 
tiff for  $500.  The  only  exception  was  to  tbe 
ruling  on  the  prayers. 

The  plaintiff  testified  that,  with  ber  son- 
in-law,  Joseph  SuBco,  she  boarded  the  car 
on  Pratt  street,  near  Light;  that,  they  paid 
their  fares,  and  asked  and  received  trans- 
fers to  the  Edmonson  Avenue  line,  the  trans- 
fer point  being  at  the  Intersection  of  Howard 
and  Franklin  streets;  that,  as  the  car  was 
going  up  Howard  street,  when  It  got  to 
Franklin  It  stopped,  and  the  conductor  called 
out,  "Franklin  street;  transfer  to  Edmonson 
avenue";  that  her  son-in-law  got  off,  and  she 
got  right  up  and  started  off  right  behind 
him;  that  as  she  was  In  the  act  of  stepping 
down  on  the  ground,  with  the  handle  bar  In 
her  right  hand,  the  car  started,  and  she  was 
thrown  flat  on  her  back.  She  subsequently 
said  the  car  was  not  np  to  the  comer  of 
Howard  and  Franklin  streets  when  she  fell, 
and  that  she  guessed  It  was,  about  50  or  60 
feet  off.  Joseph  Susco  testified  that  he  paid 
the  fares  and  asked  for  transfers  to  Edmon- 
son Avenue  line;  that  he  was  not  well  ac- 
quainted with  the  city,  and  did  not  know 
where  he  was,  but  when  the  conductor  "hol- 
lered" to  transfer  to  Edmonson  avenue,  the 
car  came  to  a  stop,  and  he  got  off;  that  the 
plaintiff  got  off  right  behind  him,  but  "kind 
of  hung  on  the  car,"  and  the  car  started  be- 
fore she  was  on  the  ground.  There  was 
full  proof  of  the  plaintiff's  Injuries  offered 
by  ber. 

John  B.  Falk,  for  defendant,  testified  that 
be  was  a  passenger  on  the  car,  and  saw  the 
accident;  that  the  car  was  going  slow,  fol- 
lowing a  wagon,  and  that,  when  about  60  or 
70  feet  from  Franklin  street,  a  man  got  off. 
and  a  woman  followed  blm  and  fell  In  the 
street;  that  the  conductor  was  then  forward 
on  the  footboard,  collecting  fares;  that  the 
passengers  called  his  attention  to  the  plain- 
tiff falling  off,  ^nd  he  stopped  the  car  and 
went  back  to  see  If  she  was- hurt,  and  that 
the  car  had  only  moved  up  five  or  seven  feet 

William  Urban,  the  conductor,  testified 
that  be  was  In  front,  collecting  fares;  that 
the  car  was  going  very  slow,  following  a 
wagon;  that  as  soon  as  the  wagon  got  out  of 
the  way  the  car  started  up,  and  somebody 
shouted  to  him  that  some  one  had  fallen 
off,  when  he  looked  around,  saw  plaintiff  fall- 
ing, and  stopped  the  car. 

Clarence  Ryon,  the  motorman,  testified 
substantially  as  Urban  did  as  to  the  move- 
ments of  the  car. 

William  A.  Deconrce,  a  passenger,  testified 
that  the  car  was  going  very  slow,    "kept ' 
Inching  up,  and  stopping  (not  quite);   It  bad 
not  exactly  come  to  a   stop,  but  it  would 
make  a  lurch  and  catch  up  to  the  waso\i,  and 
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tbeii  luebtack";  that  he  saw  Jber  lise  as 
If  to  set  ofl,'«i>d  be  said  "tlie  car  alu't  stov- 
ped  yet."  and  she  took  her  seat;  that  when 
the  car  was  about  100  feet  from  Franklin 
street  she  Jumped  up  and  tumbled  out  of 
the  car;  that  he  did  not  see  any  one  with  her 
or  get  off  Just  before  her,  but  be  saw  "sevr 
eral  parties  making  a  dire  to  get  off."  Br. 
Trimble  testifled  that  he  examined  plaintiff 
and  could  discover  no  evidence  of  any  in- 
jury, and  Dr.  Preston  testified  that  be  bad 
examined  her  and  did  not  think  she  was 
suffering  from  locomotor  ataxia.  There  were 
DO  other  i^ritnesses,  but  the  following  notice 
was  admitted  to  have  been  posted  in  the  car: 

"Warning." 

"No  one  Is  permitted  to  ride  on  the  steps 
or  platform,  or  get  on  or  off  when  the  car  Is 
in  motion.  Persons  are  warned  of  the  dan- 
ger. Can  stop  to  take  on  and  let  off  passen- 
gers at  near  side  of  cross  streets.  Those  vio- 
lating this  notice  do  so  at  their  own  risk. 
No  officer  or  agent  of  the  company  bas  the 
aatborlty  to  waive  these  regulations.  Smok- 
ing Ja  permitted  on  the  three  rear  seats. 
"Wm.  A.  House,  General  Manage." 

The  plaintiff  offered  six  prayers,  all  Of 
wblcb  were  granted,  and  the  defendant  of- 
fered four,  all  of  which  were  granted  except 
the  first,  which  asked  an  Instruction  that 
there  was  no  evidence  in  the  case  legally 
sufficient  to  entitls  the  plaintiff  to  recover, 
and  to  the  rejection  of  this  prayer,  and  the 
granting  of  each  of  the  plaintiff's  prayers, 
the  defendant  excepted.  This  rejected  pray- 
er wlil  be  first  considered. 

The  testimony  of  the  plaintiff  wblcb  we 
have  recited  goes  to  show  that,  being  a  pas- 
senger on  defendant's  car,  and  desiring  to 
transfer  to  Edmonson  avenue,  notice  was 
given  by  the  conductor  to  change  for  that 
line,  and  the  car  was  stopped,  apparently  to 
enable  her  and  others  to  do  so,  and  that, 
while  attempting  to  alight,  the  car  was  start- 
ed, and  she  was  injured  as  alleged  in  the 
declaration.  In  the  recent  very  similar  case 
of  United  Railways  v.  Beidelman,  95  Md.  483, 
52  Atl.  914,  this  court  said:  "That  this  was 
evidence  going  to  prove  the  allegations  of 
tbe  narir.,  in  respect  to  the  negligence  of  the 
defendant,  needs  no  argument  or  authority 
to  establish.  Proof  of  the  occurrence  of  an 
accident  and  injury  to  a  passenger  Is  prima 
fade  evidence  of  negligence  in  the  carrier, 
and  throws  upon  blm  the  onus  of  rebutting 
tbe  presumption  by  proving  there  was  no  neg- 
ligence on  his  part  Pittsburg  &  Conn.  K.  K. 
V.  Andrews,  39  Md.  853  [17  Am.  Rep.  668]; 
Phil.  Wil.  &  Bait  R.  R.  v.  Anderson,  72  Md. 
519  [20  Atl.  2,  8  U  R.  A.  673,  20  Am.  St  Rep. 
483].'  The  proof  adverted  to,  taken  by  it- 
self, making  a  prima  facie  case  of  negli- 
gence against  the  defendant,  it  only  re- 
mains to  inquire  what  appeared  in  the  other 
facts  of  tbe  case  to  rebut  excuse,  or  relieve 
tbe  defendant  from  the  consequences  of  sucb 


negligence,  and  whether,  if  anything,  this 
was  properly  submitted  to  the  trying  tri- 
bunal." In  the  light  of  this  emphatic  lan- 
guage, which  we  find  applicable  to  tbe  facta 
of  the  present  case,  there  can  be  no  doubt 
t)iat,this  prayer  was  properly  rejected. 

AH  the  plaintifT's  prayers  are  objected  to, 
on  the  ground  that  the  plaintiff  disregarded 
the  warning  posted  in  tbe  cars,  that  they 
stopped  to  take  on  and  let  off  passengers  at 
near-side  cross  streets,  and  that  as  the  car 
bad  not  actually  reached  the  near  side  of 
Franklin  street  the  plaintiff,  in  getting  off 
before  reaching  that  point  even  if  the  car 
bad  stopped,  was  guilty  of  sucb  contributory 
negligence  as  to  preclude  recovery;  and  the 
fifth  prayer  was  further  objected  to  on  the 
ground  that  there  was  no  evidence  to  sup- 
port tbe  hypothesis  that  "the  defendant's 
servants  and  agents  might  have  seen  tbe 
position  of  tbe  plaintiff  by  using  ordinary 
prudence  and  care,  and  might  have  avoided 
the  injury'." 

As  to  tbe  last  objection,  it  is  sufficient  to 
say  that  the  record  does  not  disclose  any  spe- 
cial exception  on  this  ground.  Albert  v.  The 
Stlte,  66  Md.  334,  7  Att.  697,  59  Am.  Rep. 
159. 

The  plaintiff's  first  second,  and  third 
prayers,  have  been  so  often  approved  that 
they  cannot  be  questioned  in  this  case,  un- 
less there  watf  such  contributory  negligence 
as  required  the  case  to  be  taken  from  -  the 
jury  on  that  ground.  In  view  of  the  asser- 
tion of  such  negligence  now,  in  tbe  argument 
on  the  granted  prayers,  it  appears  singular 
that  a  prayer  was  not  offered  by  the  defend- 
ant withdrawing  the  case  from  the  Jury  on 
that  distinct  ground.  But  we  are  not  to  deal 
with  tbe  case  as  presented  by  the  record. 

Tbe  fourth  prayer  Instructed  the  jury  that 
if  they  found  the  plaintiff's  fare  was  paid 
and  a  transfer  was  given  her  for  Edmonson 
avenue;  that  as  the  car  approached  the 
transfer  point  the  conductor  called  out 
"Franklin  street;  transfer  to  Edmonson  ave- 
nue," and  the  car  came  to  a  stop;  and  that 
while  tbe  car  was  standing  still,  and  plaintiff 
was  alighting  and  using  ordinary  care,  the 
car  was  prematurely  started,  whereby  the 
plaintiff  was  thrown  to  the  ground  and  in- 
jured—then she  was  entitled  to  recover.  This 
Instruction  does  not  require  the  Jury  to  find 
that  the  car  had  reached  the  near  side  of 
Franklin  street  at  which  point  alone,  tbe 
defendant  contends,  under  tbe  regulation  of 
the  company  posted  In  the  carp,  tbe  plaintiff 
bad  a  right  to  get  off;  so  that  the  question 
involved  is,  first  whether  such  Is  the  true 
construction  of  the  rule,  and  second,  wheth- 
er tbe  conduct  of  the  defendant's  agent  not- 
Withstanding  such  construction,  did  not  lead 
her  to  believe  that  she  had  reached  the  place 
of  tiansfer,  and  that  she  was  directed  or  in- 
vited to  leave  the  ear  when  the  car  stopped, 
as  stated  In  the  prayer.  The  defendant's  con- 
tention Is  that  the  regulation  means  that  cars 
will  stop  only  at  tbe  near  side  of  crossings 
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to  take  on  or  let  off  pasisengers,  and  that  any 
one  getting  on  or  off  at  any  otber  place,  and 
under  any  circumstances,  Is  precluded  from 
recovery.  If  injured  by  reason  of  the  negli- 
gence of  the  company.  But  we  cannot  agree 
that  such  an  Inflexible  and  inexorable  rale, 
fraught  with  such  far-reaching  consequences, 
can  he  properly  deduced  from  the  language 
employed.  It  is  doubtless  true  that  they 
can  be  required  to  stop  for  such  purpose  only 
at  such  places,  and  it  is  an  entirely  reason- 
able rule  that  a  passenger  should  not  have 
the  right  to  stop  a  car  In  the  middle  of  the 
block  nor  at  the  far  side  of  a  crossing,  but 
the  passenger's  rights  are  not  necessarily 
controlled  by  that  regulation  under  all  cir- 
cumstances when  the  car  does  actually  stop 
elsewhere.  The  first  and  obvious  reply  to  the 
defendant's  contention  is  that,  if  this  was 
meant  to  be  the  rule,  the  word  "only"  should 
have  been  Inserted,  or,  what  would  have  been 
clearer  still,  to  say,  "passengers  will  be  re- 
ceived and  discharged  'only'  when  the  car 
stops  at  the  near  side  of  crossings."  Wheth- 
er even  that  language  would  afford  protection 
to  the  company  against  Its  own  negligence  in 
all  cases,  and  under  any  circumstances,  is  a 
question  we  are  not  required  to  consider. 
But  further,  as  was  said  in  Cason's  Case,  72 
Md.  381,  20  Atl.  113,  citing  with  approval 
Shier  T.  Great  Western  R.  W.  L.  R.,  4  Bxch. 
123,  "Judges  cannot  denude  themselves  of 
the  knowledge  of  the  Incidents  of  railway 
traveling  which  is  common  to  us  all."  We 
know  that  the  street  railways  of  large  cities 
are  used  not  only  by  their  Inhabitants,  who 
may  be  presumed  to  be  familiar  with  their 
habits  and  customs,  as  well  as  with  most  of 
their  established  rules  and  regulations,  but 
they  are  used  dally  by  thousands  of  stran- 
gers who  have  no  knowledge  of  either.  We 
know  that  in  some  cities  the  rule  is  to  stop 
at  the  far  side  of  the  crossing,  while  In  oth- 
ers, as  In  Baltimore,  the  stop  is  made  on  the 
near  side,  and  It  Is  equally  Important  for  the 
convenience  and  safety  of  those  using  the 
cars,  as  well  as  of  pedestrians  using  the 
street  crossings,  to  know  what  is  the  rule  in 
this  regard.  We  think,  therefore,  It  is  plain 
that  the  primary  and  principal  purpose  of 
this  notice  posted  in  the  car  is  to  inform  the 
traveling  public  at  which  side  of  the  cross- 
ing the  car  will  stop,  and  not  to  establish  an 
inflexible  rule  that  no  one  will  be  received 
or  discharged  elsewhere;  by  virtue  of  which 
mle  the  courts  can  be  called  on  to  declare 
any  attempt  to  get  on  or  off  elsewhere  to  be 
negligence  per  se,  precluding  recovery.  If 
such  contention  is  to  prevail,  then,  when  a 
car  is  blocked  by  a  coal  cart  making  delivery, 
or  delayed  by  reason  of  an  accident,  or  any 
other  cause,  at  any  other  point  than  directly 
at  the  near  side  of  a  crossing,  a  passenger 
who  should  attempt  to  leave  a  car  while 
standing  still,  no  matter  how  careful  in  other 
rejects,  and  no  matter  what  the  necessity 
for  leaving,  would  have  no  remedy  for  the 
grossest  negligence  of  the  company,  since 


there  can  be,  and  should  be,  nQ  comparison 
of  the  negligence  of  the  parties.     We   can- 
not adopt  an  Inflexible  rule  leading  to  sncb 
consequences.     In   Cason's   Case,   supra,    it 
was  said,  there  is  an  obligation  Imposed  up- 
on the  passenger  to  observe  the  reasonable 
regulations  of  the  company  in  entering,  occu- 
pying, and  leaving  the  car,  and  if  a  party  be 
injured  in  consequence  of  a  known  violation 
of  such  regulations,  unless  compelled  thereto 
by  some  existing  necessity  beyond  his  con- 
trol, the  company  is  not  responsible.    Thus, 
In  Wilkinson's  Case,  30  Md.  224,  the  viola- 
tion of  the  rule  was  in  entering  the  car  by 
the  front  platform;   and  in  Foreman's  Case, 
94   Md.   226,   51   Atl.    83,  the  plaintiff    -was 
standing  on  the  platform  while  the  car  -was 
In  motion,  thus  occupying  by  his  own  cboice 
a  position  forbidden  by  the  rule  of  the  com- 
pany, and  unsafe  in  itself,  and  the  facts  -were 
the  same  in  Cason's  Case,  except  that  there 
the  plaintiff  stood  on  the  front  platform, 
while  In  Wilkinson's  Case  he  stood  on  the 
rear  platform.    In  all  those  cases  the  negli- 
gence was  shown  by  an  act  so  prominent  and 
decisive  that  there  was  no  room  for  ordinary 
minds  to  differ  as  to  its  effect  and  character. 
In  Maugam^  Case,  -61  Md.  61,  48  Am.  Rep. 
88,  It  was  said:     "Accidents  occur  and  In- 
juries are  inflicted  under  an  almost  infinite 
variety  of  circumstances,  and  It  is  quite  Im- 
possible for  the  courts  to  fix  the  standard  of 
duty  and  conduct  by  a'  general  and  inflexible 
rule  applicable  to  all  cases,  so  that  a  depart- 
ure from  It  can  be  pronounced  negligence  In 
law.    The  rule  that  requires  a  party  before 
he  crosses  a  railroad  track  to  stop,  look,  and 
listen  for  approaching  trains,  which  has  been 
generally  adopted  by  the  courts,  is  the  only 
one  that  approaches  universality  of  applica- 
tion to  a  particular  class  of  accidents.     But 
there  Is  no  such  general  accord  of  Judicial 
opinion  and  precedent  in  reference  to    at- 
tempts to  leave  a  car  while  it  is  in  motion. 
The  cases  cited  on  the  briefs  of  counsel  on 
both  Bides  show  very  clearly  that  the  weight 
of  authority  is  against  the  proposition  that 
it  is  always,  as  matter  of  law,  negligence  and 
want  of  ordinary  care  for  a  person  to  at- 
tempt to  get  off  from  a  car  when  it  is  In  mo- 
tion."   This  was  the  language  of  Judge  Miller 
in  an  opinion  affirming  a  ruling  of  the  lower 
court  refusing  to  take  the  case  from  the  Jury, 
where  the  defendant  was  negligent  in  not 
giving  reasonable  time  to  the  passengers  to 
alight,  but  where  it  was  claimed  the  plaintiff 
was  negligent  in  attempting  to  alight  after 
the  train  had  started,  and  while  incumbered 
with  a  valise  In  one  hand  and  a  basket  In 
the  other;  and  we  think  the  language  is  di- 
rectly and  strikingly  applicable  to  the  facts 
of  the  present  case. 

It  must  be  remembered  that  upon  the  hy- 
pothesis of  this  prayer,  which  is  abundantly 
supported  by  evidence,  the  car  was  "near- 
Ing"  the  crossing,  that  it  had  actually  come 
to  a  stop,  and  that  it  is  not  denied  that  the 
conductor  bad  called,  "Franklin  street;  trans- 
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ftrto  Edmonson  avenue."  The  car  was  an 
open  Bummer  car,  'which  from  common  knowl- 
edge may  he  said  to  be  from  35  to  45  feet  In 
length  over  all,  and  we  know  that  the  cars 
rarely  nm  directly  np  to  the  crossing  be- 
fore stopping,  so  that  the  rear  of  this  car 
towards  which  the  plaintiff  was  sitting  may 
be  assumed  to  he  about  50  feet  from  the 
crossing  at  its  usual  stopping  place,  and  in 
this  case  the  highest  estimate  of  the  distance 
was  100  feet  Under  these  circumstances, 
then,  waa  it  unreasonable  for  her  to  conclude 
that  the  car  had  stopped  for  the  purpose  of 
the  transfer,  and  that  the  call  of  the  con- 
ductor was  a  direction  to  her  to  get  off  then 
and  there?  We  think  not  In  Anderson's 
Case,  72  Md.  528,  20  Aa  4,  8  L.  R.  A.  673, 
20  Am.  St  Rep.  483,  where  the  facts  were 
very  similar,  except  that  the  road  was  a 
steam  railroad,  and  that  the  plaintiff  got  off 
on  the  left,  or  wrong,  side  of  the  train,  the 
court  said,  "It  is  difficult  to  see  why,  after 
the  speed  was  slackened,  the  name  of  the 
station  was  called  out  and  the  train  stopped, 
unless  it  was  intended  that  the  passengers 
for  that  station  should  alight  The  passen- 
ger who  should  draw  this  conclusion  cannot 
be  considered  as  forming  an  opinion  which 
no  reasonable  man  could  entertain.  The  evi- 
dence does  not  inform  us  why  the  name  was 
called  out,  and  why  the  train  was  stopped, 
nnless  this  was  the  purpose,  nor  does  it 
show  why,  after  a  momentary  pause,  it  after- 
wards slowly  proceeded.  If  the  discovery 
of  the  approaching  train  caused  any  change 
of  purpose  on  the  part  of  the  conductor,  it 
wonld  have  been  reasonable  to  communicate 
this  change  to  passengers  whose  safety  might 
be  affected  by  It  If  any  reason  had  been 
made  known  to  the  plaintiff  for  the  stopping 
of  the  train  and  the  announcement  of  the 
name  of  the  station,  we  would  have  had  more 
light  on  the  nature  and  character  of  his  act. 
Bat  without  some  aid  of  this  kind,  we  are 
unable  to  say  that  the  Inference  of  negli- 
gence on  his  part  is  certain  and  uncontro- 
vertible, and  consequently  we  cannot  de- 
clare it  as  a  question  of  law."  Here,  we  are 
now  Informed  from  the  evidence  that  the  car 
was  stopped  because  of  the  wagon  In  front 
of  It  and  that  it  moved  on  after  the  wagon 
had  started  up;  but  we  are  not  Informed  why 
tlie  direction  to  transfer  was  given  when  It 
was,  and  no  communication  of  any  kind 
was  given  to  passengers  to  countermand  or 
delay  the  transfer  which  had  been  dlrecte^. 
We  find  no  material  difference  between  thtt 
case  and  the  present  and  we  cannot,  theijb- 
fore,  declare  the  plaintiff  negligent  In  law. 
The  reasoning  of  Maugang'  Case  and  Ander- 
son's Case  is  supported  by  the  leading  ckse 
of  Bridges  v.  North  London  Railway  Com- 
pany, In  the  House  of  Lords,  7  Eng.  &  Ir. 
Appeals,  213,  in  which  a  number  of  elabo- 
rate and  Instructive  concurring  opinions  Were 
delivered  by  the  lords  and  Justices,  hut  it  is 
unnecessary  to  protract  this  opinion  by  any 
citation  from  them.  ' 


The  form  of  the  plaintifTs  fifth  prayer  Is 
in  accord  with  .the  principles  laid  down  in 
Armstrong's  Case,  02  Md.  564,  48  Atl.  1047, 
64  li.  R.  A.  424,  and  we  think  there  was  tes- 
timony tending  to  place  the  defendants 
agent  in  a  situation  affording  him  an  op- 
portunity to  discover  the  plaintiff's  peril  by 
the  exercise  of  reasonable  care,  in  time  to 
avert  it  The  conductor  bad  announced  the 
transfer,  and  if,  after  this  announcement,  the 
car  stopped  before  it  was  safe  to  attempt  to 
transfer,  his  attention  should  have  been  at- 
tracted thereby,  and  he  should  have  sus- 
pended the  collection  of  fares.  In  which  he 
was  engaged  on  the  forward  part  of  the  foot- 
board on  the  same  side,  and  should  have 
warned  passengers  to  keep  their  seats  till 
further  direction  was  given.  The  plaintiff's 
son-in-law  bad  gotten  off  before  her.  Other 
passengers  saw  him  get  off,  and  saw  her  at- 
tempting it,  and  called  to  the  conductor  In 
time  for  him  to  see  her  falling,  and  we  can 
perceive  no  reason  why  he  could  not  have 
seen  her  in  time  to  check  her  attempt.  If 
his  attention  had  been  given  where,  under 
the  existing  circumstances,  it  was  needed. 
The  duties  of  a  conductor  upon  rapid  transit 
cars  are  numerous  and  exacting,  and  it 
should  be  said  to  their  credit  that  they  are 
generally  discharged  with  commendable  care 
and  skill,  but  the  safety  of  the  public  de- 
mands that  carriers  be  held  to  the  rule  re- 
quiring them  to  exercise  the  highest  degree 
of  care  and  diligence  practicable  under  the 
circumstances. 

We  think  the  whole  law  of  the  case  was 
fully  and  fairly  put  before  the  Jury  by  the 
prayers  granted  by  the  learned  Judge,  in 
whose  rulings  we  can  discover  no  error. 

Judgment  affirmed,  with  costs  above  and 
below. 


(9T  Md.  41») 
QUEEN  CITT  GLASS  CO.  ▼.  PITTSBURG 
OLAT  POT  CO. 

(Court  of  Appeals  of  Maryland.     June  30, 
1903.) 

SALB8-1MP1.IED  WARKANTT— BREACH— DAM- 
AGES—RECOUPMENT. 

1.  A  maker  of  clay  pots  used  in  the  manu- 
facture of  glass,  and  made  by  a  secret  process, 
sold  a  certain  number  of  them  in  an  unburnt 
condition  to  a  manufacturer,  with  the  full 
knowledge  that  he  intended  to  anneal  such  pots, 
and  then  use  them  in  the  manufacture  of  glass 
to  melt  and  hold  the  materials  used  in  the  mak- 
ing of  glass.  Some  of  the  pots  became  useless 
while  they  were  being  annealed,  and  others 
broke  after  they  had  been  in  use  only  a  short 
time.  Bald,  that  there  was  ao  implied  war- 
ranty of  the  pots,  which  covered  their  use  in 
the  glass  furnace  as  well  as  the  annealing  pro- 
cuss. 

2.  In  an  action  by  the  seller  to  recover  the 
price  of  the  pots  the  purchaser  was  entitled  to 
recoup  the  damages  sustained  on  account  of  the 
breach  of  this  implied  warranty. 

Appeal  from  Circuit  Court,  Allegany  Coun- 
ty;  Ferdinand  Williams,  Judge. 

Action  by  the  Pittsburg  Clay  Pot  Company 
against   the    Queen    City    Glasa    Company. 
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Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

■  Argued  before  McSHBERT,  O. J.,  and  FOW- 
XER,  BRISCOE,  BOYD,  PAGE,  PEARCB, 
and  SCHMUCKER,  JJ. 

Benjamin  A.  Richmond  and  D.  Llndley 
Sloan,  for  appellant  J.  W.  Scott  Oocbrane, 
for  8ppelle& 

McSHEBRT,  O.  J.  This  suit  was  brought 
by  the  Pittsburg  Clay  Pot  Company,  a  body 
corporate,  against  the  Queen  City  Glass  Com- 
pany, also  a  corporation,,  to  recover  the  price 
of  17  clay  pots  sold  by  the  former  to  the  lat- 
ter. The  declaration  contains  the  nsual  mon- 
ey counts.  A  plea  denying  the  right  of  the 
Pittsburg  Company  to  sue  In  the  courts  of 
this  state  because  of  Its  failure  to  comply 
with  the  provisions  of  chapter  270,  p.  811, 
of  the  Acts  of  Assembly  of  1898,  vras  put 
in,  which  later  on  appears  to  have  been  de- 
murred to,  whereupon,  under  leave  obtained, 
amiended  pleas  of  never  promised,  never  in- 
debted, and  payment  were  filed.  The  case 
then  went  to  trial  before  a  jury,  and  re- 
sulted in  a  verdict  for  the  plaintiff,  the  Pitts- 
burg Company,  upon  which  verdict  a  judg- 
ment was  entered,  .and  from  that  judgment 
this  appeal  was  taken.  There  Is  but  one  bill 
of  exceptions  in  the  case,  and  that  brings 
up  for  review  the  rulings  on  the  prayers  for 
instructions  to  the  jury. 

The  clay  pot  company  la  engaged  In  the 
manufacture  of  clay  pots  for  use  in  glass 
factories.  The  Queen  City  Glass  Company 
carries  on  the  business  of  making  glass  bot- 
tles. In  the  prosecution  of  that  business 
clay  pots  about  Ave  feet  high,  four  feet  wide, 
with  walls  four  Inches  thick,  arfe  used  to  melt 
and  hold  the  materials  of  which  glass  is 
composed.  The  clay  pots,  when  shipped 
from  the  establishment  where  they  are  made, 
are  unbumt.  When  needed  for  use  by  the 
glass  factory,  they  are  placed  In  what  la 
called  a  "pot  arch,"  and  subjected  to  an  in- 
tense heat,  reaching  2,000  degrees,  and  ar? 
kept  there  for  several  days.  This  process  is 
called  "annealing."  When  annealed,  the  pots 
are  quickly  transferred  from  the  pot  arch 
to  the  glass  furnace,  where  they  are  filled 
with  the  materials  out  of  which  glass  is 
made,  and  those  materials  are  brought  by  the 
heat  to  a  molten  state,  so  that  the  glass  blow- 
ers may  fashion  and  shape  the  glass  into 
bottles.  In  the  process  of  annealing,  some  8 
or  9  of  the  17  pots,  for  the  price  of  which 
this  suit  was  brought,  cracked,  broke,  warp- 
ed, bulged,  or  melted  down  and  flattened  out 
In  the  pot  arch,  and  thus  were  rendered  use- 
less; whilst  4  or  5  of  them,  which  had  stood 
the  annealing,  cracked  and  broke  in  the  glass 
furnace  after  two  or  three  fillings,  and  the 
remainder  lasted  a  much  shorter  time  than 
such  pots  should  be  serviceable.  It  was 
shown  in  evidence  that  when  the  pots  broke 
in  the  glass  furnace  the  molten  glass  which 
they  contained  was  spilled  and  wasted,  caus- 


ing a  loss  of  1200,  and  the  molten  mateiUI 
ran  down  Into  the  eye  of  the  furnace,    cot 
the  grate  bars,  and  damaged  tiie  furnace  to 
such   an   extent  as  to  necessitate  the    ex- 
penditure of  1150  for  repairs.    It  was  further 
shown  that  the  employes  of  the  glass  cona- 
pany  were  skillful  and  competent,  and  that 
they  had  used  care  In  annealing  the  pota.     It 
was  proven  that  the  pota  were  made  of  clay 
brought  from  Germany,  Missouri,  Kentucky, 
Pennsylvania,  and  other  places,  and  that  oth- 
er Ingredients  were  used  In  mixing  the  clay 
according  to  a  secret  formula  known  to  the 
Pittsburg  Company.    In  the  nature  of  the 
case,  therefore.  It  was  Impossible  for  the  pnr- 
chaser  to  discover  any  defects  In  the  pots 
before  they  were  placed  in  the  annealing 
furnace,  because  no  Inspection  conld  reveal 
any  Imperfections  In  their  make-np  or  In  the 
composition  of  the  material  of  -which  they 
were    constructed.    The    evidence     further 
showed  that.  Inasmuch  as  nothing  could  be 
discovered  by  Inspection  about  the   quality 
of  the  pots,  or  as  to  theli'  fitness  for  the  use 
for  which  they  were  intended,  the  glass  com- 
pany was  compelled  to  ttiist  to  and  rely  up- 
on the  manufacture  and  the  manufacturer 
for  their  quality  and  flthess;    and  that  the 
Pittsburg  Company  tnew  exactly  to  what  use 
the  glass  company  Intended  to  apply  them, 
and  what  treatment  in  heating  them  would 
be  necessary  to  put  them  in  condition  for 
use  In  the  glass  furnace.    On  the  account 
rendered,  and  upon  which  .the  suit  Is  founded, 
there  is  a  credit  of  5  per  cent  allowed  as  a 
discount  "In  lieu  of  guaranty";  but  this  entry 
was  explained  by  one  of  the  witnesses  to 
mean    "merely    a    deduction    for    guaranty 
against  breakage  in  transit  and  not  in  satis- 
faction of  any  breakage  of  the  pots  In  the 
pot  arch  or  furnaces."    At  the  conclusion  of 
the    evidence    the    plaintiff    presented    one 
prayer  and  the  defendant  three  for  instruc- 
tions to  the  jury.    The  plaintiffs  prayer  was 
granted,  but  those  of  the  defendant  were  re- 
jected, and  In  their  stead  the  trial  court  gave 
two  Instructions  of  its  own.    Those  are  the 
rulings  of  which  error  is  predicated. 

The  prayer  granted  at  the  instance  of  the 
plaintiff,  the  appellee  in  this  court,  proceeded 
upon  the  theory  that,  if  there  was  an  ex- 
press or  implied  warranty  on  the  part  of  the 
vendor,  it  was  a  warranty  that  the  "pots 
were  reasonably  fit  for  the  purpose  of  being 
heated  in"  the  "retort  or  annealing  furnace 
to  be  prepared  for  use  In  the  melting  ot 
glass."  The  defendant's  first  prayer,  after 
setting  forth  hypothetically  the  facts  substan- 
tially as  we  have  narrated  them,  con<duded 
with  the  legal  proposition,  deduclble  there- 
from, that  "said  pots,  when  sold  to  the  de- 
fendant, were  sold  upon  an  Implied  war- 
ranty on  the  part  of  the  plaintiff  that  they 
were  fit  and  serviceable  for"— first  anneal- 
ing or  heating  in  the  retorts,  and,  secondly, 
for  heating  and  for  retaining  molten  glass  in 
the  usual  way  of  the  manufacture  of  glass 
articles  in  the  defendant's  works.    The  dlf- 
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ference  between  the  two  prayers  lies  In  this: 
B7  the  plaintiff's  the  warranty  oxtended  no 
further  than  the  annealing  of  the  pots,  and 
did  not  cover  their  nse  in  the  glass  furnace; 
wliUst  by  the  defendant's  first  prayer  the 
warranty  Included  both  of  the  uses  for  which 
the  pots  were  intended  and  were  furnished, 
viz.,  annealing  and  capacity  or  ability  to  hold 
the  molten  glass.  Upon  these  two  prayers 
two  questions  arise,  and  they  are:  First 
Was  there  a  warranty?  Secondly.  If  there 
was,  what  is  its  scope  and  extent? 

1.  There  is  no  pretense  that  there  was  an 
express  warranty.  Does  an  Implied  warranty 
arise  by  oiteration  of  law  out  of  the  circum- 
stances of  the  case?  We  need  not  go  farther 
than  the  Maryland'  Reports  to  find  an  an- 
swer to  that  question.  In  Bice  v.  Forsyth, 
41  Md.  403,  this  court  adopted  and  approved 
the  proposition  laid  down  in  Jones  v.  Just, 
L.  R.  3  Q.  B.  197,  as  follows:  "Where  a 
manufacturer  contracts  to  supply  an  article 
which  he  manufactures  to  be  applied  to  a 
particular  purpose,  so  that  the  buyer  neces- 
sarily trusts  to  the  Judgment  or  skill  of  the 
manufacturer,  there  is  in  that  case  an  Im- 
plied term  or  warranty  tiiat  it  shall  be  rea- 
sonably fit  for  the  purpose  to  which  it  is  to 
be  applied.  In  such  a  case  the  buyer  trusts 
to  the  manufactturer  or  dealer,  and  relies  up- 
on his  Judgment,  and  not  upon  his  own."  See 
Osgood  V.  Lewis,  2  Har.  &  G.  524,  18  Am. 
Dec.  317;  1  Parsons  on  Cont.  468;  Johnston 
T.  Gope,  8  Har.  &  J.  89,  5  Am.  Dec.  423; 
Hyatt  V.  Boyle,  6  Gill  &  J.  110,  25  Am.  Dec. 
276;  Gnnther  and  Rodewald  t.  Atwell,  19 
Md.  157;  Wheat  t.  Cross,  31  Md.  99,  1  Am. 
Rep.  28.  We  think  it  is  quite  clear  that  the 
proposition  Just  quoted  is  applicable.  The 
evidence  already  referred  to,  if  credited  by 
the  Jury,  demonstrates  that  the  purchaser 
was  compelled  to  rely  on  the  skill  and  Judg- 
ment of  the  manufacturer.  The  pots  were 
formed  of  several  species  of  clay.  The  clays 
were  mixed  according  to  a  secret  formula, 
and  they  were  made  into  form  and  shape 
by  hand,  the  process  Involving  the  addition 
of  successive  layers  of  the  material.  It  was 
Impossible  for  the  purchaser  to  know,  by  an 
Inspection  or  otherwise,  whether  the  various 
component  elements  had  all  been  used,  or, 
If.  used,  whether  they  had  been  used  In  proper 
proportions,  or  whether  they  had  been  skill- 
f nlly  manipulated,  or  whether  the  formula  had 
been  observed.  Actual  use  of  the  pots  was 
the  sole  method  by  which  a  defect  could  be 
discovered.  They  were  manufactured  for  a 
special  purpose,  which  was  known  to  the  .ven- 
dor, and  the  vendee  was  bound  to  trust  to 
the  manufacturer,  and  to  rely  on  his  Judg- 
ment. There  could  not  well  be  a  condition  of 
circumstances  more  obviously  within  the  doc- 
trine of  Implied  warranty. 

2.  What  is  the  scope  and  extent  of  the  im- 
plied warranty?  The  Instruction  given  at  the 
Instance  of  the  Pittsburg  Company  limited 
the  warranty  to  the  annealing  process,  whilst 
the  rejected  first  prayer  of  the  glass  com- 
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pany  extended  the  warranty  to  the  nse  of 
the  clay  pots  In  the  glass  furnace.  If  there 
was  a  warranty  at  all,  upon  what  principle 
can  It  be  said  that  it  has  been  fnUUled  or 
compiled  with  if  the  thing  warranted  to  be 
fit  for  a  designated  use  disintegrates  or  breaks 
down  either  before  it  has  been  put  to  that 
use  or  In  the  very  act  of  being  used  for  the 
purpose  for  which  it  was  designed?  The 
clay  pots  were  purchased  to  be  used  in  the 
manufacture  of  glass  bottles.  Their  ultimate 
use  was,  therefore,  in  the  glass  furnace. 
The  annealing  process  was  merely  prelimi- 
nary to  their  final  use.  Without  being  an- 
nealed, they  were  of  no  value  to  the  pur- 
chaser. After  being  properly  annealed,  they 
were  in  a  condition  to  be  nsed  in  the  glass 
furnace,  provided  they  were  free  from  in- 
herent and  hidden  defects;  and  if,  when  thus 
used,  they  cracked,  and  permitted  the  molten 
glass  to  escape,  they  obviously  were  unfit 
for  the  purpose  to  which  they  were  to  be 
applied,  and  for  which  they  had  been  manu- 
factured and  had  been  bought  It  cannot  be 
said  that  they  were  bought  merely  to  be  an- 
nealed, because  both  vendor  and  vendee  knew 
perfectly  well  their  real  use  was  to  hold  in 
a  fused  state,  and  at  a  high  temperature, 
the  materials  composing  the  glass.  An  im- 
plied warranty,  arising  as  this  one  did,  to 
be  a  warranty  at  all,  must  be  coextensive 
with  the  use  to  which  the  thing  warranted 
is  Intended  to  be  put;  and  the  use  to  which 
the  clay  pots  were  designed  to  be  put,  as 
previously  stated,  was  the  melting  of  glass 
In  the  glass  furnace,  and  not  the  mere  an- 
nealing of  the  pots;  and  this  both  buyer  and 
seller  fully  understood.  Many  cases  have 
been  referred  to  on  the  brief  of  the  appel- 
lant to  illustrate  this  view,  but  it  Is  not 
deemed  necessary  to  do  more  than  name 
them,  or  rather  some  of  them,  without  quot- 
ing from  them.  Cochran  v.  Jones,  85  Oa. 
678,  11  S.  E.  811;  Shaw  v.  Smith,  45  Kan. 
384,  25  Pac.  886,  11  L.  R.  A.  681;  Omaha 
Coal,  0.  &  L.  Co.  v.  Fay,  37  Neb.  68,  55  N. 
W.  211;  and  the  copious  notes  to  McQuaid 
V.  Rose  et  al.,  22  L.  R.  A.  187.  According 
to  the  conclusion  Just  stated,  there  was  er- 
ror In  granting  the  appellee's  instruction  and 
in  rejecting  the  appellant's  first  prayer.  The 
appellant's  second  prayer  Includes  but  part  of 
the  ground  covered  by  the  first.  The  grant- 
ing of  the  first  would  render  the  second 
unnecessary.  The  appellant's  third  prayer 
relates  to  recoupment  Upon  the  assumption 
that  the  warranty  extended  to  the  clay  pots 
In  the  glass  furnace  after  they  bad  been  an- 
nealed in  the  retorts,  the  purchaser,  the  glass 
company,  was  entitled  to  recoup  against  the 
vendor's  claim  the  amount  of  damages  sus- 
tained by  the  vendee  in  consequence  of  a 
breach  of  the  warranty.  Crook,  Homer  & 
Co.  ▼.  B.  &  O.  R.  R.  Co.,  80  Md.  838,  30  Atl. 
701;  Harman  v.  Bannon,  71  Md.  424,  18  Atl. 
862.  The  third  prayer  should,  therefore,  have 
been  granted. 
The  Instructions  given  by  the  coort  In  Ilea 
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of  tbe  defendant's  first  and  second  prayers 
were  at  variance  with  tbe  first  of  those  two 
prayers,  and,  for  the  reasons  which  hare  In- 
duced US  to  hold  that  the  defendant's  first 
prayer  should  have  been  granted,  the  instruc- 
tions given  by  the  court  ought  not  to  have 
been  given.  Because  of  the  errors  indicated— 
that  is  to  say,  because  of  the  granting  of  the 
plaintlfTs  prayer,  the  rejection  of  the  defend- 
ant's first  and  third  prayers,  and  the  grant- 
ing of  the  court's  two  instructions— the  Judg- 
ment must  be  reversed,  and  a  new  trial  will 
be  awarded. 

Judgment  reversed,  with  costs  above  and 
below,  and  new  trial  awarded. 


(97  Hd.  678) 

ROGERS  T.  ROGERS  et  aL 

(Court  of  Appeals  of  Maryland.    July  1,  1903.) 

TRUSTS— EXECUTION  BY  SURVIVING  WIFE- 
CANCELLATION— GROUNDS  —  FIDUCIARY  RE- 
LATIONS—POWER OF  REVOCATION— TESTA- 
MENTARY DISPOSITION. 

1.  A  husband  expressed  a  desire  in  his  will 
that  his  wife,  on  collecting  the  insurance  on  his 
lifp,  deliver  it  to  his  trustee  to  be  invested,  the 
intwest  to  be  paid  to  her  for  life,  and  the  pria- 
cipal  after  her  death  to  go  to  their  children,  in 
the  same  manner  as  he  had  disposed  of  his 
estate.  Ou  reading  the  will  at  her  husband's 
request,  she  expressed  satisfaction  with  it.  Aft- 
er his  death  she  delivered  the  proceeds  of  the 
policies  to  the  trustee,  executing  a  declaration 
reciting  the  provision  of  the  will,  and  ratifying, 
foafirniing,  and  accepting  all  its  conditions.  She 
koew  the  policies,  as  stated  in  the  will,  were 
for  her  exclusive  benefit.  The  declaration  was 
voluntarily  executed,  and  she  afterwards  ex- 
pressed herself  as  being  glad  she  had  set  aside 
the  funds  in  conformity  with  her  husband's 
wish.  The  husband's  only  desire  was  to  pre- 
serve the  funds  for  her  benefit.  After  a  lapse 
of  14  years,  ou  the  trustee's  refusal  to  advance 
to  her  a  portion  of  the  principal,  she  became 
dissatisfied,  aud  instituted  proceedings  to  cancel 
and  annul  the  declaration.  Beld  insu£9cient  to 
warrant  annulment,  on  the  theory  that  a  fidu- 
ciary relation  existed  between  the  parties,  and 
that  equity  would  raise  a  presumption  against 
tbe  validity  of  the  transaction. 

2.  The  complainant  having  executed  the  dec- 
laration of  trust  with  the  deliberate  purpose  of 
conforming  to  her  husband's  wish,  the  absence 
of  a  power  of  revocation  in  the  instrument  was 
of  no  consequence. 

3.  The  absence  of  a  power  to  make  a  testa- 
mentary disposition  could  not  avail  to  invalidate 
the  declaration,  as  the  will  secured  the  property 
to  complaiuant's  heirs  after  her  death. 

Appeal  from  Oh^cuit  Court  of  Baltimore 
City;  Geo.  M.  Sharp,  Judge. 

Bill  by  Elizabeth  0.  Rogers  against  Anna 
Virginia  Rogers  and  others  to  cancel  and 
annul  a  declaration  of  trust.  From  a  de- 
cree In  favor  of  defendants,  complainant  ap- 
peals.   Affirmed. 

Argued  before  McSHERRY,  a  J.,  and 
BRISCOE,  BOYD,  PAGE,  PEAROB,  and 
8CHMU0KER,  JJ. 

Thomas  Hughes,  for  appellant  George 
Whltelock  and  Edward  L  Koontz,  for  ap> 
Itellee. 

PEARCB,  J.  Philip  Rogers  died  In  18S9, 
leaving  a  w!ll  dated  May  16,  1888,  In  which 


he  directed  his  executor,  Alonzo  UUy,  Jr^ 
his  partner  in  the  firm  of  Lilly,  Rogers  tc  Oo^ 
to  convert  his  entire  estate  Into  cash,  and, 
after  tbe  payment  of  all  charges  and  debts, 
to  pay  over  the  residue  in  trust  to  the  Safe 
Deposit  &  Trust  Company  of  Baltimore,  to 
be  by  It  Invested  in  sound  interest-bearing 
securities,  the  interest  thereon  to  be  paid  to 
his  wife,  Elizabeth  0.  Rogers,  in  equal  quar- 
ter-yearly Installments  during  her  life,  and 
the  said  securities  to  be  equally  divided,  after 
her  death,  among  their  children,  with  a  pro- 
vision that.  If  there  should  then  be  any  child 
or  children  of  a  deceased  parent  they  should 
take.  In  equal  proportions,  the  deceased  par- 
ent's share. 

.The  third  Item  of  the  will  Ues  at  the 
foundation  of  this  case,  and  Is  as  follows: 

"Inasmnch  as  my  life  has  been  largely 
assured,  to  wit  to  the  amount  of  at  least 
$29,500,  In  various  life  assurance  companies 
of  this  country,  for  the  exclusive  benefit  after 
my  death  of  my  beloved  wife,  Elizabeth  0. 
Rogers,  provided  she  survive  me,  and  inas- 
much as  I  have  paid  comparatively  large 
sums  of  money  to  keep  the  policies  thus  as- 
suring my  life  alive,  I  desire  that  my  said 
beloved  wife  shall,  as  soon  as  she  shall  have 
collected,  after  my  death,  the  amounts  due 
to  her  under  said  policies,  hand  over  the  same 
as  they  are  respectively  collected  to  the  said 
Safe  Deposit  &  Trust  Company  of  Baltimore 
In  trust,  that  tbe  said  company  may  invest 
the  same  and  dispose  of  the  interest  and 
principal  of  such  investment  as  is  particu- 
larly set  forth  In  the  second  clause  of  this 
will." 

Between  the  17th  day  of  January,  1889,  and 
the  21st  day  of  February,  18S9,  Elizabeth  C. 
Rogers  collected  from  five  separate  insurance 
companies  the  proceeds  of  five  policies  of 
Insurance  payable  to  her  upon  the  life  nf 
her  said  husband,  amounting  to  the  sum  of 
$29,450.53,  and,  as  each  policy  was  paid  to 
her,  she  paid  over  the  whole  amoxmt  thereof, 
less  $1,000  reserved  from  one  of  said  iwlicles 
for  family  expenses,  to  said  trust  company, 
and  on  the  24th  day  of  January,  1889,  ex- 
ecuted and  delivered  to  said  trust  company 
the  following  declaration  of  trust; 

"I,  Elizabeth  a  Rogers,  widow  ot  Philip 
Rogers,  deceased,  having  delivered  and  paid 
over  to  the  Safe  Deposit  &  Trust  Company 
of  Baltimore  the  sum  of  seven  thousand  dol- 
lars, received  by  me  from  the  National  Ufe 
Insurance  Company  of  Vermont,  as  the  pro- 
ceeds of  a  policy  of  insurance  upon  the  life 
of  my  late  husband,  do  hereby  declare  that 
said  sum  has  been  banded  over  for  tbe  pur- 
pose' of  conforming  to  the  desire  expressed 
by  my  husband  In  his  will,  dated  May  16, 
1888,  and  left  for  probate  In  the  orphans' 
court  for  Baltimore  dty,  and  do  declare  that 
It  Is  my  purpose  to  deliver  over  to  said  com- 
pany all  further  sums,  excepting  $1,000  to  be 
reserved  by  me  for  family  expenses,  that  may 
come  Into  my  hands  from  all  other  life  In- 
surance policies,  in  order  that  the  same  may 
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be  111  vested  by  said  company-  for  tbe  trust 
purposes  and  upon  tbe  conditions  and  terms 
set  forth  in  said  wUl,  and  tlius  become  a  part 
of  said  trust  estate,  and  do  hereby  agree  to 
ratify,  confirm,  and  accept  all  the  conditions 
of  said  will. 

"Witness  my  hand  and  seal  this  24th  day 
of  January,  1889. 

"Elizabeth  a  Rogers.    [SeaL] 

"Test:   Geo.  McOafTray." 

This  was  acknowledged,  same  day,  before 
Geo.  McCaffray,  J.  P. 

On  April  18,  1889,  the  trust  company  sent 
Mrs.  Rogers  a  statement  showing  In  detail  the 
amounts  received  from  her  and  the  invest- 
ments thereof.  On  three  occasions  since 
then,  advances  (amounting  In  all  to  $450) 
have  been  made  from  the  principal  to  Mrs. 
Rogers,  at  the  request  of  her  children,  to  re- 
lieve her  necessities;  but  the  residue  of  the 
fund  remains  intact,  invested  as  shown  in 
said  statement,  and  the  net  Income,  less  a 
commission  of  5  per  cent  thereon,  has  ever 
since  been  regularly  paid  to  Mrs.  Rogers. 
In  October,  1902,  Mrs.  Rogers  applied  to  tbe 
trust  company  for  an  advance  of  $2,000  from 
the  principal,  to  be  loaned  to  her  son,  Thorn- 
ton Rogers,  for  use  in  his  business  as  a 
printer  and  bookbinder;  and,  this  being  de- 
clined by  the  trust  company,  on  the  22d  of 
October,  1902,  she  executed  and  tendered  to 
the  trust  company  a  deed  renouncing  all  in- 
terest in  the  trust  created  under  her  hus- 
band's estate  (which  had  proved  to  be  only 
$5.50)  and  also  under  the  terms  of  her  own 
declaration  of  trust,  for  the  purpose  of  ac- 
celerating the  vesting  of  the  remainders  cre- 
ated by  the  will  and  the  declaration  of  trust; 
and,  the  company  declining  to  accede  to  the 
termination  of  the  trust  in  that  way,  on  the 
7th  of  November,  1002,  she  filed  the  bill  in 
tills  case  against  the  trust  company  and 
against  her  own  fonr  children,  and  the  four 
infant  children  of  her  two  sons,  praying  that 
her  declaration  of  trust  "be  canceled  and  an- 
nulled, and  that  the  so-called  trust  funds  held 
thereunder  may  be  assigned  to  her  as  her 
individual  property." 

The  bill  alleges  that  at  the  time  of  the 
execntion  of  her  husband's  will  he  read  the 
same  to  her,  and  reiterated  to  her  his  wish, 
expressed  therein,  in  reference  to  her  policies 
of  insurance;  that  at  the  time  of  his  death 
she  was  53  years  of  age,  wholly  unacquainted 
with  business  affairs,  and  accustomed  to  rely 
npon  and  be  controlled  by  her  husband  In  all 
things;  that,  not  understanding  or  knowing 
that  she  was  at  liberty  to  ignore  his  wishes 
tlius  expressed,  she  paid  tbe  proceeds  of 
said  policies  to  the  trust  company,  and  exr 
ecnted  to  it  the  declaration  of  trust  upon  the 
request  of  its  president,  Mr.  Newcomer,  but 
that  she  never  read  it,  or  heard  it  read,  and 
that  it  was  never  in  her  possession,  and  that 
she  signed  it  as  a  matter  of  course;  that  the 
payment  of  the  proceeds  of  tbe  policies  and 
the  execntion  of  the  declaration  of  trust  were 
not  her  free,  voluntary,  unbiased,  and  un- 


constrained acts;  that  she  did  sot  know,  and 

was  not  told  by  any  one,  that  there  was  any- 
thing else  she  could  do,  or  that  she  was  at 
liberty  to  treat  the  proceeds  of  said  policies 
as  her  own,  and  that,  If  she  had  known  this, 
she  would  not  have  paid  thd  money,  nor  ex- 
ecuted the  declaration  of  trust;  that  said 
trust  company  occupied  a  fiduciary  relation 
toward  her  by  reason  of  Its  designation  as 
trustee  of  her  husband's  estate;  that  no  ex- 
planation was  made  to  her  by  any  officer  of 
said  company  of  the  nature  of  that  paper, 
nor  of  her  rights  in  the  proceeds  of  -said  poli- 
cies; and  that  she  had  no  idea  she  was  dis- 
ixtslng  of  her  own  property  in  executing  the  • 
declaration  of  trust  It  further  alleges  that 
the  trust  company  was  then,  and  now  is,  en- 
gaged in  administering  trusts  for  profits,  and 
that  the  said  Newcomer,  as  president  of  said 
company,  was  infiuenced  to  procure  said  dec- 
laration of  trust  In  order  to  secure  the  con- 
trol and  use  of  the  proceeds  of  said  policies, 
and  that  the  railroad  bonds  in  which  said 
proceeds  were  invested  were  purchased  at  a 
high  premium  from  a  business  firm  pf  which 
Newcomer  was  a  partner,  and  that  he  was 
also  president  of  one  of  these  railroads.  It 
further  alleged  that  the  declaration  of  trust 
contained  no  power  of  revocation  on  her 
part  no  power  to  devise  the  fund,  and  no 
restriction  upon  her  power  to  alienate  her 
life  estate,  but  reduced  her  to  the  position 
of  an  annuitant  upon  her  own  estate;  that 
only  within  the  last  30  days  she  had  learned, 
from  her  nephew  and  counsel,  Herbert  A. 
Smith,  th.4t  Jthese  funds  were  absolutely  hers, 
and  that  £>he  was  at  liberty  to  Ignore  and 
terminate  the  trust;  and  that  she  then  ap- 
plied to  tbe  company  to  consent  to  Its  ter-. 
mlnatlon,  and,  upon  its  refusal,  filed  this 
bill. 

The  Safe  Deposit  &  Trust  (3ompany  an- 
swered fully,  denying  all  the  charges  of  fraud, 
misrepresentation,  and  suppression  in  procur- 
ing the  declaration  of  trust  and  averring 
that  it  was  executed  by  the  plaintitf  with 
full  knowledge  of  the  nature  and  extent  of 
her  interest  under  the  policies  of  Insurance, 
and  of  the  fact  that  she  was  at  liberty'  to 
conform  to,  or  Ignore,  her  husband's  wishes 
in  reference  thereto,  as  she  should  deter- 
mine, and  that  she  did  In  fact  disregard  his 
wishes  in  part  In  reserving  from  said  trust 
$1,000  derived  from  said  policies;  that  said 
company  never  occupied  any  fiduciary  rela- 
tion to  the  said  Philip  Rogers  In  his  lifetime, 
nor  to  his  estate,  until  November  1, 1890,  and 
then  only  as  to  the  sum  of  $5.50,  being  the 
net  amount  received  from  said  estate  after 
payment  of  debts,  and  that  It  never  occupied 
ttny  fiduciary  or  confidential  relation,  either 
as  trustee  or  agent  for  the  plaintiff,  until 
after  and  by  virtue  of  the  execution  of  said 
declaration  of  trust,  and  that  tbe  railroad 
bonds  In  which  the  funds  were  Invested  were 
purchased  In  good  faith,  at  their  full  market 
value,  and  were  then  worth  from  10  to  15 
per  cent  more  than  when  purchased;   that 
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after  the  death  ot  her  bosband  his  executor 
brougbt  ber  to  the  company's  office  and  In- 
troduced her  to  Its  vice  president,  Mr.  Mar- 
shall, who  Introduced  ber  to  Its  president, 
Mr.  Newcomer,  Qince  deceased,  to  whom  she 
stated  her  purpose  to  carry  out  the  wishes 
and  request  of  her  husband  as  expressed  in 
bis  will,  and  voluntarily  and  deliberately  ex- 
ecuted the  declaration  of  trust;  prepared  at 
her  request,  and  with  full  and  explicit  knowl- 
edge of  Its  contents,  purpose,  and  effect;  and 
that  the  trust  thus  created  was  irrevocable 
by  reason  of  the  contingent  Interests  thereby 
created,  either  by  the  plaintiff's  renunciation 
of  ber  life  interest  under  said  trust,  or  by 
any  decree  of  court 

The  plaintiff's  four  children  answered,  con- 
senting to  the  decree  prayed;  and  the  Infant 
children  of  ber  two  sons  answered  by  their 
guardian,  submitting  their  rights  to  the  pro- 
tection of  the  court.  A  large  amount  of  testi- 
mony was  taken,  and  after  full  hearing  the 
bin  was  dismissed,  and  from  that  decree  this 
appeal  is  taken. 

There -is  no  allegatloii  In  the  bill  of  any 
mental  Incapacity  on  the  plaintitrs  part;  but 
three  of  her  children,  who  were  then  aged, 
respectively,  20,  18,  and  12  years,  testified 
that  when  the  declaration  of  trust  was  ex- 
ecuted she  was  incapable  of  executing  a  valid 
deed  or  contract;  their  opbilon  being  based 
entirely  upon  the  fact  that  she  was  inexper- 
ienced in  business  and  greatly  distressed  by 
ber  husband's  death.  Dr.  Bellman,  who  was 
the  family  physician,  during  Mr.  Rogers'  life 
and  ever  since,  testifies  that  she  was  then 
Just  as  capable  of  transacting  business  as 
she  ever  has  been,  and  that  In  his  Judgment 
she  was  perfectly  competent  to  execute  a 
valid  deed  or  contract;  and  Mr.  Lilly,  the 
executor,  who  bad  known  her  many  years, 
and  Mr.  West,  who  had  been  with  Mr.  Rogers 
In  his  business  since  1872,  unhesitatingly  say 
she  was  perfectly  competent  for  that  pur- 
pose. We  may  therefore  safely  dismiss  this 
question  without  further  comment,  except  to 
remark  that  the  testimony  of  all  the  children 
couflrms  that  of  Mrs.  Rogers,  that  her  bus- 
band's  disposition  was  a  very  lovely  one, 
that  he  was  always  kind  and  considerate  of 
her,  granting  ber  wishes  In  every  way  in  his 
power,  and,  in  the  language  of  Thornton  Rog- 
ers, "never  seeking  to  coerce  ber,  but  treat- 
ing her  in  all  respects  as  his  equal." 

The  plaintiff's  own  testimony  cannot  be 
read  without  producing  the  conviction  that 
she  is  a  woman  of  strong  mind  and  great 
caution,  and  It  Is  due  to  her  to  add  that  a 
regard  for  candor  and  truth  is  apparent  fn 
all  she  says.  Upon  her  examination  in  chief, 
she  stated  that,  when  her  husband  executed 
Us  will,  he  gave  It  to  her  to  read,  and,  after 
she  had  read  it,  repeated  his  wish  that  she 
should  deliver  the  proceeds  of  her  insurance 
policies  to  the  trust  company  as  requested  in 
the  will,  and  asked  if  she  was  satisfied  with 
the  win,  and  that  she  said  she  was,  but  she 
would  like  to  continue  to  carry  on  the  drug 


business;  but  he  said:  "Let  the  Rogers  sfirls 
be    a    warning   to   you."     These   were    iiia 
brother's  children,  who  tried  to  carry  on  their 
father's  business  and  lost  everything.      She 
said  she  supposed  her  husband  had  entire 
control  over  these  policies;   that  his  reqnest 
was  his  will,  and  she  bad  to  abide  by  it; 
that  the  declaration  of  trust  was  given   to 
her  to  read,  and  she  signed  It  as  a  matter  of 
course,   without  any  explanation  from   any 
one  of  her  rights  In  the  matter;  that  she  'was 
never  told,  and  never  knew,  until  a   short 
time  before  filing  this  bill,  that  she  could  have 
ignored  ber  husband's  wishes  In  this  regard; 
and  that,  if  she  succeeded  In  this  suit,  she 
Intended  to  let  her  son  Thornton  have  $2,000, 
and  to  make  a  will  so  that  her  own  children 
should  have  the  interest  on  the  whole  fund 
for  life,  and  the  principal  go  to  their  children 
on  their  death.     On  cross-examination    slie 
said  she  read  the  will  only  once  In  her  hos- 
band's  lifetime,  when  he  showed  it  to  taer, 
but  after  his  death  read  It  a  number  of  times; 
that  during  bis  last  illness  she  told  him  again 
she  would  like  to  carry  on  the  drug  business, 
and  he  replied,  "No!  Not   Let  the  Rogers  girls 
be  a  warning  to  you;"  that  she  went  -vrith 
Mr.  Lilly  to  the  office  of  the  trust  company, 
and  the  declaration  of  trust  was  execnted 
there,  but  she  could  not  remember  who  was 
present,  or  whether  she  went  more  than  once 
before  its  execution,  or  ansrthing  liiat  -was 
said  about  Its  execution;  that  they  jnst  gave 
It  to  her  to  sign,  and  she  thought  she  bad  to 
Edgn  It;  that  sbe  had  no  recollection  of  mak- 
ing any  proofs  of  loss,  though  she  knew  sev- 
eral policies,  amounting  to  $29,500,  were  pay- 
able to  ber;    and  that  she  was  quite  sure 
she  had  received  no  money  or  checks  for  any 
of  these  policies,  and  bad  paid  no  money  and 
Indorsed  no  checks  to  the  trust  company. 
She  said  she  did  not  know  when  or  by  whom 
the  declaration  of -trust  was  suggested  or  pre- 
pared, but  sbe  admitted  It  was  handed  ber 
to  read,  and  she  supposed  she  read  it,  since, 
as  far  as  she  knew,  she  had  never  signed  any 
paper  without  reading  it;    that  she   knew 
thes^  policies  were,  as  stated  In -the  will,  for 
her  "exclusive  benefit,"  and  that  this  meant 
"entirely  and  absolutely"   for  her,  so   that 
after  bis  death  they  were  hers;  that  she  un- " 
derstood  a  request  was  not  an  Imperative 
command,  and  that  no  one  told  her  she  had 
no  control  over  the  policies,  but  that   she 
"thought  that  was  the  thing  for  her  to  do"; 
that  Mr.  Newcomer  died  about  April,  1901, 
and  that  she  never  raised  any  question  dur- 
ing his  life  as  to  the  validity  of  the  trust; 
that  she  could  not  say  who  showed  the  will 
to  Mr.  Marshall  or  Mr.  Newcomer,  and  that 
she  could  not  recollect  any  conversation  on 
the  subject  with  either:   that  she  does   not 
charge  that  either  of  these  gentlemen  in  any 
way  misled  ber,  or  made  any  representation 
to  Induce  her  to  execute  the  paper;  that  she 
did  not  charge  Mr.  Lilly,  or  any  one,  with 
misleading  her  or  Influencing  her  In  the  mat- 
ter, but  that,  If  she  had  known  she  could 
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bave  controlled  the  money,  she  would  have 
acted  differently;  that  she  could  not  remem- 
ber telling  Mr.  Marshall  that  she  had  al- 
ways been  glad  she  had  complied  with  her 
hnsband'8  request  In  reference  to  these  poll- 
dee,  and  never  wished  the  investments  dis- 
turbed, and  was  quite  sure  she  did  not  do 
so;  that  she  could  not  recollect  that  Mr.  New- 
comer told  her  it  was  optional  with  her  to 
make  the  trust;  that  she  could  not  explain 
bow  it  was  that  $1,000  was  reserved  from  the 
operation  of  the  trust,  but  that  she  did  not 
suggest  it,  and  that  when  these  proceedings 
were  authorized  she  left  everything  to  her 
counsel,  Mr.  Hughes;  and  that  she  executed 
the  renunciation  of  her  life  interest  under  the 
trust  in  favor  of  her  children,  because  she 
snpiwsed  tliat  was  the  right  way  to  go  about 
the  matter,  and  that  she  did  it  freely  and 
voluntarily  for  that  reason,  and  because  her 
children  requested  her  to  do  it 

It  thus  appears  that  It  was  only  after  the 
lapse  of  14  years  from  the  death  of  her 
busband,  after  the  death  of  Mr.  Newcomer, 
with  whom  alone  the  transaction  was  con- 
ducted, and  after  the  failure  of  her  son  to 
obtain  from  the  trust  company  the  advance 
he  sought,  that  she  expressed  any  dissatis- 
faction apd  was  Induced  to  take  these  pro- 
ceedingfs.  It  is  also  to  be  observed  that  she 
has  forgotten  almost  everything  which  the 
testimony  shows  occurred  at  that  time,  such 
as  the  making  of  the  proofs  of  loss  by  her, 
the  receipt  of  checks  payable  to  her  order 
tor  the  proceeds  of  her  policies,  their  in- 
dorsement by  her  to  the  trust  company,  and 
her  subsequent  declaration  to  Mr.  Marshall 
that  she  was  well  satisfied  with  what  had 
been  done  and  under  no  circumstances 
wished  ber  investments  disturbed.  Mr.  Lil- 
ly testified  that  the  policies  payable  to  Mrs. 
Bogers  were  kept  at  her  house  and  were 
never  In  his  possession;  that  he  collected 
only  the  policies  payable  to  him  and  to  the 
estate,  and  that  he  had  no  connection  with 
the  proofs  of  loss  under  her  poUcles,  nor 
with  the  payment  or  transfer  of  their  pro- 
ceeds to  the  trust  company;  that  he  went 
with  her  to  the  trust  company's  ofBce  on  her 
first  visit,  Introduced  her  to  Mr.  Marshall, 
and  stated  the  purpose  of  her  visit,  but  did 
not  see  Mr.  Newcomer,  and  had  no  knowl- 
edge of  the  execution  of  the  declaration  of 
trast,  or  of  what  was  said  at  that  time;  that 
Mrs.  Rogers  asked  no  questions  of  him  as  to 
ber  right  to  control  these  policies,  and  was 
thinking  only  of  one  thing,  the  security  for 
ber  Investments  and  complying  with  the 
terms  of  the  will.  Mr.  Marshall  testified 
tliat  Mr.  LUly  Introduced  Mrs.  Rogers,  and 
handed  him  a,  copy  of  the  will,  stating  that 
Kr.  Rogers'  estate  would  be  practically  noth- 
ing; that  after  reading  the  will  he  intro- 
dnced  Mrs.  Rogers  to  Mr.  Newcomer,  and 
communicated  to  him  the  information  re- 
ceived from  Mr.  Lilly;  that  he  could  not 
recall  any  details  of  the  interview  between 
Mr.  Newcomer  and  Mrs.   Rogers,  but  the 


result  was  that  Mr.  Newcomer  prepared  a 
draft  of  a  declaration  of  trust  to  be  executed 
by  Mrs.  Rogers,  a  copy  of  which  remained 
in  Mr.  Newcomer's  portfolio  several  days 
before  it  was  executed;  that  the  only  com- 
pensation received  by  the  trust  company 
was  a  commission  of  6  per  cent  upon  the 
income;  and  that  when  Mrs.  Rogers,  In 
1894,  asked  for  the  small  advances  then 
made,  she  said  she  never  wanted  the  bonds 
disturbed,  and  had  always  been  satisfied  and 
glad  that  she  had  set  aside  these  funds  to 
conform  to  her  husband's  wish. 

With  this  outline  of  the  testimony,  which 
we  have  felt  to  be  necessary  to  a  proper  un- 
derstanding of  the  case,  we  may  consider 
the  legal  principles  to  be  applied.  The  po- 
sition of  plaintiff's  counsel  is  that  the  doc- 
trine of  fiduciary  relations  "extends  to  deal- 
ings between  husband  and  wife,"  and  that 
in  all  transactionB  between  persons  occupy- 
ing such  relation  "equity  raises  a  presump- 
tion against  tfaehr  validity  which  can  only  be 
overcome,  if  at  all,  by  clear  evidence  of  good 
faith,  of  full  knowledge,  and  of  Independent 
consent  and  action,"  as  laid  down  in  Fome- 
roy's  Equity,  {{  956,  957,  963;  and  he  cites 
In  support  of  this  position  the  case  of  Llv- 
ingston  V.  Hall,  73  Md.  397,  21  Atl.  49,  in 
which  the  court  said  that  "a  gratuitous  con- 
veyance by  a  wife)  of  her  property  to  her 
husband  will  be  held  void,  unless  it  afllrm- 
atlvely  appears,  from  the  attending  circum- 
stances or  otherwise,  that  it  was  her  volun- 
tary act,  free  from  any  undue  infiuence  ex- 
ercised by  her  husband."  Conceding  this 
statement  of  flie  law  to  be  correct,  it  can- 
not have  the  controlling  effect  assumed  by 
plaintiff's  counsel;  for,  whatever  influence 
Philip  Rogers  may  have  possessed  over  his 
wife,  it  is  certain,  from  her  own  testimony, 
that  he  did  not  seek  to  exert  it  unduly  dur- 
ing his  life.  He  never  mentioned  the  sub- 
ject of  this  trust  to  her,  until  he  handed  her 
his  will  for  her  examination,  and  he  couched 
the  reference  therein  to  her  own  policies  of 
Insurance  In  the  language  of  request,  and 
laid  stress  upon  the  fact  that  these  policies, 
as  she  already  knew,  were  for  her  "ex- 
clusive benefit"  It  must  be  observed  that 
he  exacted  no  promise  from  her  to  comply 
with  his  request,  and  that  his  question 
whether  she  was  satisfied  with  the  wiU,  and 
her  answer  that  she  was,  would  have  been 
equally  appropriate,  if  no  request  as  to  her 
policies  had  been  made,  and  that  logically, 
the  Inquiry  as  to  her  satisfaction  must  refer 
rather  to  what  he  had  done,  than  to  what 
he  had  requested  her  to  do.  But  conceding, 
as  we  must  that  this  request  was  embodied 
in  the  will  in  order  to  give  it  a  moral  force 
which  it  might  not  otherwise  have,  the  case 
is  not  brought  within  the  principles  above 
invoked,  because  here  there  was  no  "deal- 
ing between  husband  and  wife,"  no  "trans- 
action" between  persons,  one  of  whom  oc- 
cupied a  fiduciary  relation  to  the  other,  and 
which  "transaction"  could  be  made  the  sub- 
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ject  of  rescission  by  the  conrts.  The  only 
Inflaence  which  could  be  exerted  over  ber 
by   her   husband's   request,    when    she   was 

.  called  on  to  act  In  the  matter,  was  the  silent, 
powerful,  and  sacred  influence  which  the 
last  request  of  a  wise  and  devoted  husband, 

'made  In  the  truest  Interest  of  herself  and 
their  children,  ought  to  exert  over  an  equally 
devoted  wife. 

Referring  to  the  case  of  Huguenln  v.  Base- 
ley,  14  Vee.  273,  so  often  quoted  in  cases  of 
this  character,  there  was  nothing  withheld 
from  Mrs.  Rogers  by  her  husband  which  he 
was  bound  to  communicate  to  her.  She  has 
testified  she  knew  these  policies  were  abso- 
lutely hers,  and  the  will  my  declares.  She 
knew  that  the  effect  of  creating  this  trust 
would  be  to  substitute  a  life  estate  for  ber 
absolute  estate,  and  she  knew  that  her  hus- 
band's motive  in  advising  and  requesting  as 
he  did  was  to  guard  her  against  misfortune 
and  to  preserve  to  her,  throughout  her  life, 
the  fund  for  the  accumulation  of  which  he 
bad  toiled  so  long,  and  in  doing  which  he 
had  reduced  his  own  estate  to  practical  in- 
solvency. He  never  again  referred  to  the 
request  made  in  his  will.  In  his  last  ill- 
ness, however,  she  did,  again  expressing 
ber  wish  to  continue  the  drug  business,  and 
his  only  reply,  not  in  the  language  of  com- 
mand, or  of  authority,'  but  of  affectionate 
expostulation,  was,  "No!  Nol  Let  the  Rogers 
girls  be  a  warning  to  yon."  Mo  trust  was 
executed  during  his  life,  and  she  had  nearly 
a  year  for  reflection  upon  his  request,  un- 
disturbed by  any  Importunity  or  solicitation 
upon  his  part,  before  he  died.  He  left  bis 
request  to  repose  during  the  remainder  of 

.his  life,  and  after  his  death,  upon  the  foun- 
dation upon  which  alone  it  was  originally 
rested,  her  own  confidence  in  the  wisdom  of 
his  Judgment  and  the  disinterestedness  of 
his   motives  in   making   the   request.    Can 

■there,  then,  be  any  doubt  as  to  how  her  in- 
tention to  comply  with  this  request,  was 
produced?  Can  it  be  attributed  to  anything 
else  than  her  own  fixed  purpose,  with  full 
knowledge  and  understanding  of  the  nature, 
effect,  and  consequences  of  the  act,  to  adopt 
his  advice  and  fulfill  his  request?  He  se- 
cured no  benefit  or  advantage  through  the 
declaration  of  trust,  other  than  the  assur- 
ance, If  knowledge  of  earthly  things  can 
penetrate  the  veil  of  death,  that  thereby 
she  would  be  secured  against  her  own  Inex- 
perience, against  her  own  possible  improvi- 
dence, or  the  importunity  of  her  children  In 
the  future,  while  they  would  be  equally  pro- 
tected hi  the  ultimate  enjoyment  of  that 
which,  though  legally  hers  In  the  fullest 
sense,  came  exclusively  from  his  exertions, 
and  partook  of  all  the  essential  qualities  of 
a  patrimonial  estate. 

Nor  can  we  find  that  the  trust  company  bore 
any  fiduciary  relation  to  ber  until  after  the 
execution  of  the  declaration  of  trust.  It  had 
not  even  accepted  the  trust  created  by  the 
will  as  to  the  testator's  own  estate,  until  No- 


vember 1,  1890,  nearly  two  years  after  the 
execution  of  her  declaration,  when  the  ?5.50 
which  constituted  the  whole  estate  was  turned 
over  to  it    Mr.  Lilly  had  advised  Mr.  Mar- 
shall, in  Mrs.  Rogers'  presence,  that  ber  bus- 
band's  estate  would  be  practically  nothing. 
She  came  voluntarily  to  the  company,  bring- 
ing a  copy  of  the  will,  for  ihe  express  pur- 
pose of  fulfilling  its  request     The  will   de- 
clared these  policies  to  be  exclusively  for  her 
benefit  and  there  could  be  no  obligation  rest- 
ing upon  the  company  to  attempt  explanation 
of  a  fact  which  was  patent  upon  the  face  of 
the  will,  and  which  it  must  be  presumed  was 
as  plain  and  clear  to  Mrs.  Rogers'  intelligence 
as  to  that  of  the  officers  of  the  company.     It 
secured  no  advantage  under  the  declaration 
of  trust  which  does  not  even  provide  for  any 
commissions,  leaving  these  to  be  reg^ulated 
by  custom  or  by  order  of  court    But  if  it 
had  conferred  a  right  to  a  fixed  commission, 
this  would  not  have  altered  the  case,  since  it 
was  held  in  Brown  v.  Mercantile  Trust  Co., 
87  Md.  392,  40  Atl.  256,  that  the  law  regards 
reasonable  commissions  as  compensation   for 
services  rendered,  and  not  as  a  benefit  granted 
by  the  deed.    It  is  true  that  whenever  any 
one  proposes  to  divest  himself  of  rights  and 
constitute  a  trustee,  whose  duty  It  may  be- 
come to  enforce  a  trust  thus  created,'  full  op- 
portunity should  be  given  for  consideration 
before   taking   such   Irrevocable   step.     Here 
there  was  no  undue  haste;    for,  thougb  the 
declaration  of  trust  was  prepared  by   Mr. 
Newcomer  at  the  first  interview  with  Mrs. 
Rogers,   Mr.  Marshall's    uncontradicted    evi- 
dence is  that  it  was  not  executed  until  sev- 
eral days  later.     Under  these  circumstances, 
then,  can  it  be  said  that  this  declaration  of 
trust  is  prima  fade  void,  and  that  the  burden 
is  on  the  trustee  to  establish  to  the  full  sat- 
isfaction of  the  court  that  It  was  the  free, 
voluntary,  unbiased  act  of  the  grantor?    We 
thbik  not    In  Williams  v.  Williams,  63  Md. 
405,   Judge  Miller,  with  the  concurrence   of 
Judge  Robinson,  said:     "It  would  seem   to 
be  clear  that  there  must  be  some  gift  or  con- 
veyance, or  some  bargain,  purchase,  or  other 
business  transaction,  by  means  of  which  the 
party   holding   the  position  of   influence    ac- 
quires property,   or  obtains  some  pecuniary 
benefit  or  advantage,  in  order  to  bring  this 
equitable  rule  into  operation.    It  cannot   in 
reason,  be  applicable  where  the  deed  simply 
settles  the  estate  and  property  of  the  grantor 
upon  himself  for  life,  and  after  his  death 
transmits  it  to  his  own  heirs  at  law.     If  a 
party,  capable  of  disposing  of  his  property, 
chooses,  for  the  purpose  of  protecting  it  from 
his  own  Improvidence,  or  for  any  other  rea- 
son, thus  to  settle  it  why  should  a  court  of 
equity  look  with  suspicion  upon  a  transac- 
tion simply  because  he  has  made  his  father 
or  his  solicitor  the  trustee  in  the  deed  of  set- 
tlementr* 

For  the  purposes  of  the  case  before  us  we 
might  have  omitted  the  last  line  of  the  pas- 
sage we  have  reproduced,  which  goes  farther 
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than  Is  necessary  In  this  case,  where,  as  we 
have  shown,  no  fiduciary  relation  existed  be- 
tween the  settlor  and  the  trustee;  bat  we 
hare  preferred,  to  quote  the  passage  In  full. 
With  regard  to  It,  we  may  repeat  here  what 
was  said  In  Brown  t.  Mercantile  Trust  Co., 
snpra,  la  reference  to  a  passage  from  the 
same  opinion:.  "This  was  part  of  a  dissent- 
ing opinion,  it  is  true,  but  there  is  nothing  In 
the  opinion  of  the  court  in  conflict  with  it, 
and  the  utterance  of  so  able  and  experienced  a 
Judge,  concurred  In,  as  It  was,  by  the  late 
Chief  Judge  Robinson,  Is  undoubtedly  entitled 
to  great  consideration."  We  find  nothing  in 
the  opinion  of  the  court  in  that  case  in  con- 
flict with  the  passage  we  have  cited,  though 
the  court  refused  to  apply  the  view  of  the 
law  there  expressed  to  the  case  before  them, 
on  the  ground  that  the  deed  In  that  case  pro- 
vided that  In  certain  contingencies  the  whole 
estate  should  go  to  the  trustee,  who  was  the 
grantor's  father;  and  in  referring  to  this 
Judge  Bryan  said:  "It  would  be  in  vain  to 
argue  that  there  was  no  benefit  conferred 
on  the  father  by  the  deed."  With  this  expres- 
sion of  the  court,  and  with  Its  conclusion  upon 
the  whole  case,  we  are  In  full  accord,  and 
have  referred  to  the  opinion  of  Judge  Miller 
only  as  applicable  to  the  facts  of  the  present 
case. 

We  do  not  regard  the  absence  of  a  power 
of  revocation  or  of  testamentary  disposition 
as  requiring  any  consideration  In  this  case. 
As  has  been  said:  "There  is  a  class  of  vol- 
untary settlements  to  which  powers  of  revo- 
cation are  appropriate,  and  another  class  to 
which  they  are  not,  and  it  is  fairly  well  set- 
tled that  each  case  depends,  In  this  regard, 
TiI»on  its  own  facts."  We  think  this  case  falls 
within  the  latter  class.  If  Mrs.  Rogers  un- 
derstood her  rights  in  the  matter,  and  execut- 
ed the  declaration  of  trust  with  the  deliberate 
purpose  of  conforming  to  her  husband's  re- 
quest, it  would  have  been  as  clearly  out  of 
place,  although  for  different  reasons,  to  have 
Inserted  a  power  of  revocation,  as  this  court 
said  It  would  have  been  in  Brown  v.  Mercan- 
tile Trust  Co.,  supra,  where  his  purpose  was 
to  protect  himself  from  his  own  improvi- 
dence. Nor  can  the  absence  of  a  power  to 
make  testamentary  disposition  constitute  any 
valid  objection,  since  the  deed  transmits  the 
property  after  her  death  to  her  heirs  at  law, 
and  thus  leaves  Its  devolution  where  the  law 
would  have  carried  It  If  no  trust  had  been 
created  and  she  had  died  intestate.  In  Whit- 
rldge  V.  Whltrldge,  T6  Md.  83,  24  Atl.  645, 
the  court  said:  "It  is  highly  Improvident 
for  a  young  woman.  Just  21,  and  about  to  be 
married,  to  divest  herself  by  deed,  forever  and 
Irrevocably,  of  all  title  to  and  control  over 
her  property,  without  the  slightest  reference 
to  or  provision  for  any  of  the  contingencies 
which  might  arise  In  the  future  In  the  new 
relation  of  life  upon  the  threshold  of  which 
she  stands.  It  Is  equally  Improvident  In  one 
so  circumstanced  to  surrender  by  such  a  con- 
veyance all  testamentary  power  over  the  bulk 


of  her  estate,  save  the  right  to  appoint  among 
persons  of  a  designated  and  selected  class,  to 
tie  It  up  beyond  recall,  and  to  abandon  all 
participation  In  its  investment"  But  what 
would  be  unwise  and  Improvident  In  such  a 
case  is  far  otherwise  in  a  woman  of  53,  un- 
accustomed to  business,  deprived  by  death  of 
tiie  dally  counsel  and  aid  of  her  husband,  pos- 
sessed only  of  a  moderate  competence  pro- 
vided by  his  frugality  and  toil,  and  with  in- 
fant children  to  be  reared  and  educated.  In 
such  case,  every  consideration  of  prudence 
and  sound  Judgment  would  dictate  the  adop- 
tion of  some  plan  by  which  her  little  store 
might  be  guarded  against  the  misfortunes 
which  lie  in  wait  for  Inexperience,  and  might 
be  preserved  Intact  for  her  and  her  children. 
She  stood,  not  upon  the  threshold  of  a  new 
life,  but  over  the  ashes  that  lay  cold  and  gray 
upon  the  hearthstone  of  the  sundered  family, 
and  no  wiser  or  more  provident  course  could 
have  been  pursued  than  that  pointed  out  by 
the  aCTectlonate  solicitude  of  her  husband. 

The  law  applicable  to  cases  of  this  charac- 
ter has  been  so  fully  and  ably  considered  in  the. 
long  line  of  cases  In  Maryland,  and  notably 
In  the  recent  cases  of  Williams  v.  Williams, 
63  Md.  371,  Whltridge  v.  Whltrldge,  76  Md.  54, 
24  Atl.  645,  and  Brown  v.  Mercantile  Trust 
Co.,  87  Md.  377,  40  Atl.  256,  that  there  can  be 
no  excuse  for  protracting  this  opinion  by  any 
further  discussion.  If  -the  testimony  in  this 
case  satisfied  us  that  Mrs.  Rogers  did  not 
know  that  she  had  absolute  control  over  these 
policies,  and  believed  that  she  had  no  power 
to  refuse  to  execute  the  declaration  of  trust, 
and  would  not  have  done  so  but  for  such  be- 
lief, we  should  feel  constrained  to  declare  the 
deed  a  nullity,  however  disastrous  the  conscr 
quences  to  her.  But  we  cannot  reconcile  her 
statement  to  that  effect  with  the  pervading 
evidence  of  her  general  intelligence,  quick  per- 
ception, and  marked  caution  in  dealing  with 
legal  papers  during  her  long  examination  as  a 
witness;  with  her  apparent  satisfaction  with 
her  action  throughout  14  years,  and  with  her 
declaration  to  Mr.  Marshall  of  this  satisfac- 
tion. We  are  not  to  be  understood  as  ques- 
tioning her  sincerity,  for  throughout  that  try- 
ing ordeal  her  desire  to  state  only  the  truth 
was  made  apparent  But  she  lias  been  sub- 
jected to  the  most  powerful  of  all  Influences 
to  maternal  affection,  the  Importunity  of  chil- 
dren, who,  having  grown  to  manhood,  are  now 
experiencing  the  responsibilities  that  altered 
meager  incomes  and  the  exigencies  of  business 
competition,  and  have  become  weary  of  wait- 
ing for  the  distribution  which  would  relieve 
present  necessities,  and  enable  them  to  en- 
large their  sphere  of  operations.  Mrs.  Rog- 
ers' infirmity  of  memory  is  shown  by  her  com- 
plete forgetfulness  of  all  the  circumstances  at- 
tending the  collection  and  transfer  of  the  pro- 
ceeds of  these  policies,  as  established  by  other 
evidence,  and  of  the  circumstances  attending 
the  execution  of  the  declaration  of  trust;  and 
tbis  forgetfulness  leads  us  irresistibly  to  con- 
clude that  she  has  also  forgotten,  what  she 
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Indeed  practically  admits  In  one  breath,  wtlle 
in  tbe  next  she  denies  It,  that  she  knew  these 
policies  upon  her  husband's  death  belonged 
absolutely  to  her.  In  this  case,  as  In  many 
others,  the  wish  is  father  to  the  thought,  and 
under  pressure  from  loved  ones  generates  be- 
lief. Protection  against  one's  self  is  some- 
times more  needed  than  against  others,  and, 
when  this  Is  shown  to  be  the  case,  it  Is  our 
duty  to  extend  it;  if  we  can  lawfully  do  so. 

For  the  reasons  we  have  given,  the  decree 
of  the  circuit  court  will  be  affirmed. 

Decree  affirmed,  with  costs  to  tbe  appellee. 


(9T  Hd.  ss» 

JOBSTING  T,  MAYOR,  BTO,  OF  BAI/H- 
MORE. 

(Court  of  Appeals  of  Maryland.    July  1,  1903.) 

TAXATION— LEVT-STATOTORT  COUMUTATION 
—  VIOLATION  —  REMEDY  —  APPEAL  TO  CITY 
COURT  —  EQUITY  JURISDICTION  —  CONSTITU- 
TIONAL LAW— VIOLATION  OF  CONTRACTS- 
CONTRACT  BETWEEN  STATE  AND  CITY. 

1.  Acta  1888,  p.  113,  c  98,  proTidiog  for  an- 
nexing to  a  city  certain  territory,  and  that  the 
county  rate  of  taxes  should  continue  in  force 
within  such  territory  until  1900,  and  should  not 
be  increased  after  1900  upon  landed  property 
until  streets  should  be  opened,  and  there  should 
be  at  least  six  dwellings  or  storehouses  on  each 
block  of  ground  so  formed,  did  not  constitute  a 
contract  oetween  the  state  and  the  city;  and 
thus  Acts  1902,  p.  199,  c.  130,  definuig  the 
terms  used  in  the  act  of  1888,  and  in  effect 
continuing;  in  force  the  county  rate  of  taxes  on 
the  annexed  territory  uutil  it  should  become  ur- 
ban propei-ty,  within  the  meaning  of  the  act  of 
1002,  is  not  unconstitutional,  as  impairing  the 
obligation  of  a  contract. 

2.  The  assent  to  annexation  of  a  majority  of 
the  Toters  in  the  annexed  district  as  a  condition 
on  which  the  act  should  become  operative  did 
not  make  the  act  a  contract. 

3.  Tbe  contract,  if  any,  would  be  one  between 
the  people  in  the  annexed  district  and  the  state, 
and  one  to  which  the  city  would  not  l>e  a  party, 
and  of  an  impairment  of  which  It  could  not 
complain. 

4.  Acts  1888,  p.  836,  e.  123,  {  170,  providing 
that  persona  aggrieved  by  assessments  made  by 
the  appeal  tax  court  of  a  certain  city,  because 
of  failure  to  abate  or  reduce  an  assessment, 
may  by  petition  appeal  to  the  city  court  to  re- 
view tbe  assessment,  covers  only  illegal  or  er- 
roneous assessments,  and  affords  no  remedy  In 
the  courts  for  illegal  levies  made  by  the  mayor 
and  council,  with  which  the  appeal  tax  court 
has  nothing  to  do. 

5.  Although  Acts  1898,  p.  388,  c.  123,  |  170, 
provides  for  appeal  from  the  appeal  tax  court 
to  the  city  court  in  cases  of  erroneous  valua- 
tion of  property  by  the  former  tribunal,  yet  for 
erroneous  classification  of  property  for  taxation 
no  remedy  is  given  by  that  section. 

6.  There  being  no  statutory  remedy,  one 
whose  property  is  subject  only  to  the  county 
rate  of  tax,  under  Acts  1902,  p.  199,  c.  130.  de- 
fining the  terms  used  in  Acts  1888,  p.  113,  c. 
98,  providing  that  certain  territory  annexed  to 
a  city  shojld  be  subject  only  to  tbe  then  cur- 
rent rate  of  conuty  taxation  until  specified  con- 
ditions should  be  fulfilled,  may  obtain  relief  in 
equity  by  injunction  from  an  illegal  levy  and 
collection  of  tiw  current  rate  of  city  taxes  on 
hia  proper^. 

Appeal  from  Qrcolt  Court  No.  2  of  Balti- 
more aty;  John  J.  Dobler,  Judge. 

Bill  for  an  injunction  to  restrain  levy  of 
unlawful  taxes  by  Henry  Joestlng  against  the 


mayor  and  city  council  of  BaltLmore.  From 
a  decree  dismissing  the  bill,  plaintiff  appealau 
Reversed. 

Argued  before  McSHERRT,  CI  J«  and 
FOWLER,  BOYD,  FAGB,  PBABCEl  and 
SCHMUCEER,  JJ. 

iBldor  Rayner  and  Isaac  liObe  Strans,  for 
appellant.  Olln  Bryan  and  Charles  W.  Fleldl, 
for  api)ellee. 

McSHERRY,  OL  J.  There  are  two  qaes- 
tlons  in  this  case.  The  first  is  this:  I>  tbe 
act  of  assembly  of  1902  (chapter  130,  p.  199) 
constitutional?  And  the  second  Is  this:  Has 
a  court  of  equity  Jurisdiction  to  restrain  the 
levying  of  taxes  which,  if  levied,  woold  be 
unlawful?  These  two  qnestions  will  be  dis- 
posed of  in  the  order  in  which  they  bave 
Just  been  stated. 

First.  By  an  act  passed  at  the  January  ses- 
sion of  1888,  and  known  as  chapter  08,  p.  113, 
Iirovision  was  made  for  annexing  to  the  city 
of  Baltimore  part  of  the  territory  then  with- 
in the  limits  of  Baltimore  county.  By  that 
act  the  voters  residing  in  the  districts  In- 
tended to  be  annexed  to  the  city  were  given 
an  opportunity  to  decide  by  ballot  whether 
those  districts  should  be  brought  within  the 
city's  limits.  The  majority  of  the  voters  in 
two  of  the  districts  cast  their  votes  in  favor 
of  annexation.  In  the  other  the  majority 
was  against  annexation.  By  section  19  of  the 
act  of  1888  (Acts  1888,  p.  127,  c.  98)  it  is  en- 
acted in  snbstance  that  until  after  the  year 
1900  the  property  situated  in  the  annexed  dis- 
tricts should  remain  assessed  at  the  valnatlon 
fixed  by  the  Baltimore  county  authorities, 
and  that  the  owners  of  that  property  should 
only  be  charged  at  the  rate  of  80  cents  on  the 
9100,  that  being  the  Baltimore  county  rate 
which  was  current  when  tbe  act  of  1888  went 
into  eftect.  The  same  section  further  pro- 
vided that  from  and  a^er  the  year  1900  "the 
property,  real  and  personal,  in  the  said  ter- 
ritory so  annexed,  shall  be  liable  to  taxation 
and  assessment  therefor,  in  the  same  man- 
ner and  form  as  similar  property  within  the 
present  limits  of  the  said  city  may  be  liable: 
provided,  however,  that  after  the  year  1900. 
the  present  county  rate  of  taxation  shall  not 
be  Increased  for  city  purposes  on  any  land^ 
property  within  the  said  territory,  until  ave- 
nues, streets  or  alleys  shall  have  been  opened 
and  coustructed  through  the  same,  nor  until 
there  shall  be  upon  every  block  of  ground  so 
to  be  formed,  at  least  six  dwellings  or  store- 
houses ready  for  occupation." 

The  validity  of  this  statute  was  assailed 
on  various  grounds,  but  In  the  case  of  Daly 
V.  Morgan,  69  Md.  460. 16  Aa  287.  1  Ia.  R.  A. 
767,  it  was  fully  and  finally  upheld.  In  the 
year  1900  the  appeal  tax  court  of  the  city  ot 
Baltimore  proceeded  to  revalue  the  property 
In  the  annexed  districts,  or  the  "belt,"  as 
those  districts  have  been  called,  and  the  city 
levied  on  the  owners  for  the  year  1900  the 
then  current  cit^  tax  rate,  instead  of  th« 
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<KM:ent  rate  contemplated  by  the  statute. 
That  proceeding  provoked  litigation.  Sundry 
property  holders  filed  bills  in  equity  seeking 
by  injunction  to  restrain  the  enforcement  of 
those  levies,  and  the  cases  were  dlsiKMed  ot 
by  this  court  in  1801.  Slndall  v.  City  of  Bal- 
timore, 93  Md.  585,  49  Atl.  645.  At  the  next 
session  of  the  General  Assemblyman  act  was 
passed  that  defined  the  terms  used  In  the 
original  act  of  1888  (chapter  98,  p.  113),  and 
that  is  the  statute  which  is  now  attacked  as 
unconstitutional  and  void.  By  this  last-men- 
tioned act  "landed  property"  was  defined  to 
mean  "real  estate,  whether  in  fee  simple  or 
leasehold,  and  whether  Improved  or  unim- 
proved. 'Until  avenues,  streets,  or  alleys 
shall  have  been  opened  and  constructed'  shall 
be  construed  to  mean  until  avenues,  streets, 
or  alleys  shall  have  been  opened,  graded, 
curbed,  or  otherwise  improved  from  curb  to 
curb,  by  pavement,  macadam,  gravel,  or  other 
snbstantial  material;  the  words  'avenues,' 
'streets,'  and  'alleys'  being  herein  used  inter- 
changeably. 'Block  of  ground'  shall  be  con- 
Sftmed  to  mean  an  area  of  ground  not  ex- 
ceeding 200,000  superficial  square  feet, 
formed  and  bounded  on  all  sides  by  inter- 
secting avenues,  streets,  or  alleys,  opened, 
graded,  curbed,  and  otherwise  improved  from 
curb  to  curb,  by  pavement,  macadam,  gravel, 
or  other  substantial  material  as  above."  Acts 
1902,  p.  190,  c.  180.  The  mayor  and  city 
council,  treating  the  act  of  1902  as  Invalid, 
proceeded  to  levy  against  the  appellant,  and 
others  living  In  the  belt  and  similarly  sit- 
uated, the  current  dty  rate  for  1003,  where- 
upon the  pending  blU  was  filed  to  restrain 
the  levy  and  collection  of  that  tax.  The  ef- 
fect of  the  act  of  1902  is  to  retain  the  60 
cent  rate  In  the  belt  until  the  landed  prop- 
erty there  situated  becomes  urban  property, 
within  the  meaning  of  the  terms  employed 
In  that  act  The  sole  ground  upon  which  Its 
Talidity  is  questioned  is  this:  that  It  Impairs 
the  obligation  of  the  contract  supposed  to  be 
Involved  in  the  act  of  1888.  If,  however,  the 
act  of  1888  Is  not  a  contract,  the  contention 
of  the  city  must  fall,  and  a  like  result  must 
follow,  even  upon  the  assumption  that  the 
act  ot  1888  constitutes  a  contract.  If  the  dty 
was  not  a  party  to  that  contract 

We  have  no '  difficulty  In  holding  that  the 
act  of  1888  neither  evidences  nor  contains 
the  constituents  of  a  contract  The  purpose 
of  the  act  was  to  enlarge  the  municipal  lim- 
its of  the  city  of  Baltimore  with  the  consent 
of  a  majority  of  the  voters  residing  within 
tbe  territory  proposed  to  be  annexed.  In 
carrying  into  effect  that  purpose  provision 
was  made,  amongst  other  details,  with  re- 
spect to  the  rate  of  taxation  to  be  levied  on 
the  Inhabitants  brought  within  the  city;  but 
tbat  provision  was  merely  the  exercise  by 
tbe  Cteneral  Assembly  of  its  undoubted  au- 
thority over  the  subject  of  taxation.  As 
'was  said  In  Daly  v.  Morgan,  supra,  the  act 
of  1888  created  separate  taxing  districts, 
and  fixed  within  their  outlines  a  definite 


rate  for  a  prescribed  period  of  years.  It 
therefore  conferred  upon  the  city  of  Baltl' 
more  a  power  to  tax  individuals  who,  prior 
to  its  passage,  had  not  been  wltliin  the  tax- 
ing Jurisdiction  of  the  mayor  and  city  coun- 
cil. But  the  grant  of  that  power  to  the 
municipality  was  not  the  grant  of  private 
property,  nor  the  creation  of  a  vested  right; 
much  less  was  it  a  contract  Williamson  v. 
New  Jersey,  130  V.  a  189,  9  Sup.  Ot.  453, 
32  L.  Ed.  915;  New  Orleans  v.  New  Orleans 
Waterworks,  142  TJ.  S.  79,  12  Sup.  Ot  142, 
35  L.  Ed.  943,  and  cases  cited  In  the  court's 
opinion.  The  power  to  tax  conferred  by  the 
state  upon  one  of  its  own  municipalities  is. 
In  Its  last  analysis,  the  mere  transfer  by  the 
state  to  its  own  creature  of  authority  to  ex- 
ercise part  of  the  state's  attributes  of  sov- 
ereignty, to  be  used  solely  for  tbe  public 
good.  When  exerted  in  this  way,  it  is  the 
power  of  the  state  that  acts  through  tbe 
agency  of  the  municipality.  M.  O.  O.  t. 
State,  etc.,  15  Md.  876,  74  Am.  Dec.  672. 
It  is  a  governmental  function,  which  the 
state  may  grant  or  withhold,  and  which, 
when  It  has  been  given,  may  be  withdrawn, 
so  far,  at  least,  as  the  municipality  itself 
Is  concerned. 

Laying  out  of  view  the  rights  of  third 
parties,  and  dealing  with  the  question  solely 
as  one  between  the  municipality  and  the' 
state  which  created  it,  it  would  be  singular 
and  anomalous  If  the  grant  by  the  state  to 
the  municipality  6f  a  power  to  tax  were 
beyond  the  snbsequent  control  of  tbe  sov- 
ereign, although  the  voy  existence  of  the 
creature  could  be  terminated  at  any  moment 
by  the  same  authwity  that  formed  it  If 
the  life  or  duration  of  the  municipality  de- 
pends on  the  will  and  the  pleasure  of  the 
state  (as  it  does),  and  therefore  is  in  no 
sense  founded  on  contract  It  Is  difficult  to 
understand  how  an  attribute  of  the  sover- 
eign, exercised  through  its  own  agent,  can, 
as  between  the  sovereign  and  the  agent 
alone,  be  treated  as  a  contract,  protected  by 
the  organic  law  against  impairment,  modi- 
flcatI<Hi,  or  total  repeal.  It  must  be  borne  in 
mind  that  this  controversy  is  between  the  In- 
dividual and  the  municipality,  and  that  the 
municipality  is  insisting  tbat  tbe  state,'  by 
the  act  of  1902,  has  impaired  the  obligation  of 
a  contract  between  the  state  and  the  dty; 
whilst  the  individual  is  complaining  because 
the  city  refuses  to  obey  the  enactment  of  the 
state.  The  authority  given  to  the  city  to  tax 
the  Inhabitants  in  the  belt  was  a  govern- 
mental power  that  was  conferred,  and,  like 
every  Other  similar  power  conferred  upon  a 
municipality,  was  subject  to  the  ^ntrol  of  the 
Oeneral  Assembly.  The  Maryland  cases  fully 
sustain  this  pn^MMltion.  State,  use  Wash. 
Co.,  V.  B.  O.  R.  R.  Oo^,  12  Oill  &  J.  437,  and 
other  cases  referred  to  in  Thompson's  Md. 
Citations,  689-690.  Tbe  fact  that  the  majority 
Of  the  voters  in  two  of  the  districts  voted  In 
fSvor  of  annexatlOB  does  not  convert  the  act 
of  1888  into  a  contract    Tbe  assent  of  the 
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voters  was  made  the  condition  upon  which 
the  act  was  to  become  operative,  bat  that 
assent  in  no  way  modified  or  changed  the 
character  or  the*  qualities  of  the  statute,  for 
the  reason  that  it  did  not  deprive  the  Legis- 
lature of  its  undoubted  control  over  the 
municipality,  and  consequently  did  not  in- 
terfere with  the  authority  of  the  General 
Assembly  to  repeal  or  to  amend  the  original 
enactment  Burgess  v.  Pue,  2  GUI,  19;  Fell 
V.  State,  42  Md.  85,  20  Am.  Bep.  83;  Jones 
V.  State,  67  Md.  256,  10  Atl.  216;  HamUton 
r.  Carroll.  82  Md.  326,  33  Atl.  648. 

There  is  another  no  less  serious  difficulty 
in  the  path  of  the  city's  contention.  If  it 
be  conceded,  for  the  sake  of  the  argument, 
that  the  act  of  1888  was  a  contract,  which 
is  within  the  protection  of  that  provision  of 
the  federal  Constitution  which  forbids  the 
several  states  from  enacting  any  law  that 
impairs  the  obligation  of  a  contract,  the  city 
of  Baltimore  is  in  no  position  to  invoke  the 
aid  of  the,  prohibition,  because  the  city  is 
in  no  sense  a  party  to  the  contract  If  there 
be  a  contract  at  all,  it  is  between  the  state 
and  the  taxpayers,  and  not  between  the 
state  and  the  city.  The  state  made  certain 
provisions  in  the  act  of  1888,  and  the  tax- 
payers accepted  them  when  they  voted  to 
annex  the  belt  to  the  city.  If  those  provi- 
'  sious  could  be  construed  to  constitute  a  con- 
tract, the  city  was  not  a  party  thereto.  It 
had  no  participation  in  their  adoption  or  ac- 
ceptance, and  was  a  stranger  to  them.  Now, 
It  is  well  settled  that  a  person  who  is  not 
a  party  to  a  contract  cannot  complain  that 
it  has  been  invaded  or  impaired  by  state 
legislation,  if  the  parties  to  it  are  satisfied 
with  the  disposition  which  has  been  made  of 
it;  for  whether  it  has  been  so  impaired  or 
not  is  a  matter  with  which  a  stranger  to  the 
contract  has  no  concern.  Phlnney  v.  Shep- 
pard,  etc..  Hospital,  88  Md.  639,  42  Ati.  58; 
Id.,  177  tr.  S.  170,  20  Sup.  Ct  573,  44  L.  Ed. 
720;  Williams  v.  Eggleston,  170  U.  S.  309, 
18  Sup.  Ct  617,  42  L.  Ed.  104;7.  So  much 
for  the  first  of  the  two  questions  presented 
on  this  record. 

Secondly.  Has  a  court  of  equity  jurisdic- 
tion to  restrain  the  levy  and  collection  of  a 
tax  attempted  to  be  levied  and  collected 
illegally?  To  this  interrogatory  there  can  be ' 
but  one  answer,  and  that  must  be  In  the 
affirmative  (Holland  v.  M.  O.  C,  11  Md.  197, 
69  Am.  Dec.  195;  GUI's  Case,  31  Md.  395), 
(inless  there  is  some  local  legislation  afford- 
iBg  another  adequate  remedy.  Remedy  tliere 
mtist  be  in  some  form,  for  so  serious  a  wrong 
could  not  be  permitted  to  go  unredressed. 
Reliance  is  placed  by  the  mayor  and  city 
councU  on  section  170  of  the  city  charter  (Acts 
1898,  p.  336,  a  123).  That  section  provides 
in  part  as  follows:  "Any  person-  or  persons, 
ov  corporation  assessed  for  real  or  personal 
property  in  the  city  of  Baltimore  and  claim- 
ing to  be  aggrieved  because  of  any  assess- 
ment made  by  the  said  court  or  because  of 
ats  faUure  to  reduce  or  abate  any  eiUsting 


assessment  may  by  petition  appeal  to  the 
Baltimore  dty  court  to  review  the  assess- 
ment •  •  •  The  petitiou  in  sucb  appeal, 
other  than  the  petition  of  the  city,  sball  set 
forth  that  the  assessment  is  lUegal,  specify- 
ing the  grounds  of  the  aUeged  Ulegality,  or 
is  erroneous  by  reason  of  overvaluation,  or 
is  unequal  in  that  the  assessment  has  not 
been  made  at  a  higher  proportion  of  Talua- 
tlon  than  other  real  or  personal  property  on 
the  same  tax  roll,  by  the  same  officers,  and 
that  the  petitioner  is,  or  wUl  be,  injured  by 
such .  Ulegallty,  unequal  or  erroneous  assess- 
ment •  •  •  The  person  or  the  city  ap- 
pealing to  the  said  Baltimore  city  court 
shall  have  a  trial  before  the  court  wltbout 
the  intervention  of  a  jury,  and  the  court  sit- 
ting without  a  jury  shall  ascertain  or  decide 
on  the  proper  assessment  and  shall  not  reject 
or  set  aside  the  record  of  the  proceedings 
of  the  said  judges  of  the  said  appeal  tax 
court  for  any  defect  or  omission  in  either 
form  or  substance,  but  shall  amend  or  supply 
all  such  defects  and  omissions,  and  assess, 
Increase  or  reduce  the  amount  of  the  assess- 
ment, and  alter,  modify  and  correct  the 
records  of  proceedings  In  all  or  any  of  Its 
parts,  as  the  said  Baltimore  city  court  shall 
deem  just  and  proper,  and  shaU  cause  the 
proceedings  and  decisions  on  said  appeals  to 
be  entered  in  the  book  containing  the  record 
of  proceedings  of  the  said  Baltimore  city 
court,  certified  by  the  clerk  under  the  seal  of 
the  Baltimore  city  court,  and  the  book  to 
be  transmitted  to  the  judges  of  the  said 
appeal  tax  court  which  shall  be  final  and 
conclusive  in  every  respect  unless  an  appeal 
be  taken  to  the  Court  of  Appeals." 

It  is  insisted  that  under  this  provision  the 
appellant  could,  by  a  timely  appeal  to  the 
Baltimore  city  court,  have  obtained  full  and 
complete  relief,  and  therefore  that  equity 
was  without  jurisdiction  to  aid  him.  We 
cannot  accept  that  view.  It  wUl  be  observed 
that  the  above-cited  section  of  the  charter 
provides  only  for  appeals  from  erroneous  or 
Ulegal  assessments,  whereas  the  relief  sought 
in  the  pending  proceeding  is  against  an  un- 
authorized levy.  Assessments  are  made  by 
the. appeal  tax  court  Levies  are  mnde  by 
ordinances  of  the  mayor  and  dty  council. 
Assessments  relate  to  valuations;  levies  con- 
sist in  the  fixing  and  the  imposition  of  the 
rate  of  taxation.  With  the  one  the  legis- 
lative branch  of  the  city  government  has  uo 
connection;  with  the  second  the  tax  depart- 
ment has  nothing  to  do.  From  no  action  of 
the  legislative  branch  is  a  direct  appeal  to 
the  courts  provided.  But  It  is  argued  that 
the  appeal  tax  court  must  classify  the  proi>- 
erty  which  is  included  in  the  basis  of  tax- 
ation, and  that  from  such  classification  an 
appeal  wlU  lie  to  the  dty  court,  because 
classification  is,  if  not  valuation  Itself,  an 
essential  element  of  valuation,  inasmudi  as 
by  classification  the  rate  which  particular 
property  will  bear  is  practically  determined. 
This  theory,  however,  la  not  tenable.    Classi- 
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flcation  has  no  relation  to  Talnatlon,  even  In 
those  Instances  wbere  a  limited  and  fixed 
rate  Is  prescribed  for  some  species  of  prop- 
erty, such  as  bonds,  etc.;  but  It  concerns 
primarily  the  rate  of  the  levy.  The  assign- 
ment of  a  particular  piece  of  property  to  a 
certain  class  or  category  is  a  totally  difCerent 
thing  from  its  valuation  for  the  purposes  of 
taxation.  As  respects  the  last-named  duty, 
there  can  be  no  doubt  of  the  power  of  the 
appeal  tax  court;  and  there  can  be  no  ques- 
tion that  section  170  of  the  charter  gives  to 
a  party  aggrieved  an  adequate  remedy  by 
appeal  to  the  city  court.  But  with  regard  to 
the  first  function— classification— there  is 
nothing  said  in  the  section  and  there  Is  no 
appeal  provided. 

In  the  recent  case  of  M,  &  0.  0,  T.  Poole 
&  Sons  Co.,  54  Atl.  683,  this  court,  speaking 
by  Judge  Pearce,  said:  "When,  therefore, 
the  appeal  tax  court  may  be  informed,  or 
have  reason  to  believe,  that  any  property 
■within  the  territory  annexed  under  the  act 
of  1S88  has  been  brought  within  those  con- 
ditions of  the  annexation  act  which  will 
warrant  the  Impotition  of  the  regular  city 
rate  of  taxation,  they  should  give  reasonable 
notice  to  the  owner  of  their  purpose  to  im- 
pose this  rate,  fixing  a  time  and  place  when 
he  can  be  heard  in  relation  to  the  matter. 
We  have  not  been  advised,  and  have  not 
discovered,  any  specific  provision  of  law  pre- 
scribing how,  and  by  what  authority,  prop- 
erty In  the  annexed  territory,  which  has  been 
brought  within  the  conditions  of  the  act  of 
1888  warranting  the  Imposition  of  the  city 
rate  of  taxation,  is  to  be  put  Into  that  cate- 
gory upon  the  books  of  the  appeal  tax  court; 
but  it  would  seem,  in  the  absence  of  such 
specific  provision,  that  the  court  should  have 
power  to  make  such  classification.  The  cor- 
rectness of  such  classification,  however,  is  a 
question  of  fact,  dependent  upon  proof  as  to 
the  opening  of  avenues,  streets,  and  alleys 
through  the  property,  and  the  erection  of  the 
prescribed  number  of  houses  upon  a  block, 
as  provided  in  the  annexation  act;  and,  if  no 
tribunal  has  been  provided  for  the  determina- 
tion of  that  question.  It  follows  that  relief 
against  such  erroneous  classification  can  be 
had  only  throiigh  the  restraining  power  of 
a  court  of  equity.  And  the  exercise  of  that 
power,  in  cases  Involving  the  question  of 
the  rate  of  taxation  under  the  annexation  act, 
was  sustained  in  Sindall's  Case,  93  Md.  626, 
49  AtL  645,  Goebel's  Case,  93  Md.  749,  49  Atl. 
049,  and  Kuenzel's  Case,  83  Md.  750,  49  AtL 
649,  where  the  injunction  was  denied  only 
because  the  amount  Involved  was  not  suf- 
ficient to  give  a  court  of  equity  Jurisdiction." 

In  the  absence,  then,  of  any  statutory  pro- 
vision applicable  to  the  precise  situation  here 
presented,  the  ordinary  Jurisdiction  of  equity 
to  restrain  by  injunction  the  enforcement  of 
an  ultra  vires  act  must  be  upheld,  or  the 
injured  Individual  would  be  without  redress. 
The  bill  of  complaint  describes  the  property 
owned  by  the  appellant  with  particularity. 


and  gives  In  full  detail  the  physical  condi- 
tions surrounding  it,  and  thus  distinctly 
classifies  the  property  for  the  purposes  of  the 
city  levy.  This  classification  clearly  brings 
the  property  within  the  terms  of  the  act 
of  1902  and  renders  its  owner  liable  only  to 
the  county  rate  of  60  cents.  The  demurrer 
admits  the  accuracy  of  the  classification,  and 
it  follows  that  the  full  dty  rate  is  not  ap- 
plicable, because  of  the  provision  of  the  act 
of  1902.  We  are  fully  satisfied  that  a  court 
of  equity  has  plenary  power  to  Interfere  by 
injunction  under  the  averments  of  the  bill 
filed  In  this  case.  From  what  has  been  said 
it  will  be  seen  that  we  concur  in  the  con- 
clusion reached  by  the  learned  Judge  below. 
In  so  far  forth  as  he  held  the  act  of  1888  not 
to  constitute  a  contract,  but  that  we  are  con- 
strained to  differ  from  the  view  he  took  to 
the  effect  that  equity  was  powerless  to  inter- 
vene in  such  a  case  as  this  record  presents. 
The  bill  of  complaint  was  dismissed  In  cir- 
cuit court  No.  2  for  the  want  of  Jurisdiction. 
In  this  action  we  are  of  opinion  there  was 
error.  Because  of  that  error,  the  decree  will 
be  reversed,  and  the  cause  will  be  remanded 
for  further  proceedings. 

Decree  reversed,  with  costs,  and  cause  re- 
manded. 

on  Hd.  TU) 
DOYL-B   T.   WHITRIDQB. 
(Court  of  Appeals  of  Maryland.    July  2,  1908.) 

EXECUTORS— AUCTION   SALE— MISDESCRIPTION 
IN  ADVBRTISBMENT— MISREPRESEN- 
TATIONS  BY   AUCTIONEER. 

1.  The  misdescription,  in  the  advertisemait 
of  an  auction  sale  by  an  executor  of  a  ground 
rent,  that  it  is  on  the  "Calverton  Stockyarda," 
is  material,  releasing  the  purchaser,  though  in- 
nocently made,  and  though  it  is  correctly  de- 
scribed by  courses  and  distances  and  as  bound- 
ed on  certain  streets,  and  reference  is  made  to 
a  plat  in  the  possession  of  the  auctioneer,  where 
the  sale  la  made  a  distance  from  the  prem- 
ises. 

2.  Misrepresentatiou  by  the  auctioneer,  at  an 
auction  sale  by  an  executor  of  a  ground  rent, 
that  a  certain  responsible  person  was  the  ten- 
ant, though  hinocently  made,  the  leasehold  hav- 
ing been  sold  without  the  landlord's  knowledge, 
releases  the  purchaser. 

Appeal  from  Orphans'  Court  of  Baltimore 
City;  Myer  J.  Block  and  Wm.  J.  O'Brien, 
Judges. 

James  Doyle,  purchaser  at  an  auction  sale 
by  John  A.  Whitridge,  executor,  petitioned 
to  be  released  from  his  purchase,  which  was 
refused,  and  he  appeals.    Reversed. 

Argued  before  McSHERKY,  0.  J.,  and 
FOWLER,  BOYD,  PAQH,  PBABCB,  and 
SCHMUCKER,  JJ. 

Robert  W.  Beach  and  Charles  Morris  How- 
ard, for  appellant  James  M.  Ambler  and 
Randolph  Barton,  Jr,  (or  appeUea 

PAGE,  J.  This  la  an  appeal  from  an 
order  of  the  orphans'   court  <rf  Baltimore 

IT  2.  Sea   Executors  aad  Adolnlatratoiii   voL    tl 
Cent.  Dig.  i  1B77. 
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Olty  oTCimUng  an  exception  to  the  sale  of  a 
ground  rent  made  at  public  auction  by  the 
appellee,  as  executor.  Tbe  grounds  of  the 
exception  are,  first,  a  misdescription  of  the 
property  In  the  advertisement,  and,  second, 
misleading  and  untrue  statements  made  by 
tbe  auctioneer  at  the  time  of  the  sale. 

The  published  advertisement  described  the 
ground  rent  as  follows:  "$2S0  on  the  Calver- 
ton  Stockyards.  The  lot  has  a  front  of  344 
feet  on  West  Fayette  street  near  Calver- 
ton  road,  with  an  Irregular  depth  of  155 
feet  to  a  20-foot  alley,  on  which  it  runs  444 
ft  7  In."  It  Is  not  contended,  nor  is  there 
any  proof  In  the  record,  that  the  particular 
description  was  not  correct  as  stated;  and 
it  also  appears  there  was  a  correct  plat  of 
tbe  lot  In  the  possession  of  tbe  auctioneer, 
at  the  time  of  the  sale,  for  the  examination 
of  all  who  for  any  reason  were  interested 
in  the  sale.  The  alleged  misdescription  Is 
tliat  It  was  stated  in  the  advertisement  that 
tbe  "ground  rent"  was  "on  the  Calverton 
Stockyards,"  whereas  in  point  of  fact  tbe 
ground  never  belonged  to  the  Calverton 
Stockyards.  Tbe  alleged  misrepresentations 
were  made  by  the  auctioneer  at  the  sale  be- 
'  fore  the  caveator  had  bid  upon  the  piwperty, 
and  were  to  tbe  effect  that  the  property  was 
Improved  by  a  one-story  brick  building  oc- 
cupied by  Gray  &  Judic,  a  prominent  firm  of 
cattle  dealers,  "who  were  then  owners  of 
tbe  leasehold  Interest,  and  who  paid  tbe 
rent  and  had  been  paying  it  for^a  long 
time";  whereas,  in  fact.  Gray  &  Judlc  had 
removed  from  the  premises  more  than  a 
year  previous,  and  had  sold  the  leasehold 
Interest  which  they  had  owned  In  said  prop- 
erty, and  bad  conveyed  it  by  a  deed  dated 
lOtb  June,  1902,  to  a  certain  Emma  Reid, 
"whose  whereabouts  and  address  the  pur- 
chaser has  been  unable  to  ascertain,  and 
whom  he  believes  to  be  an  irresponsible 
person."  The  petitioner  alleges  that  these 
misstatements  misled  him  and  Induced  him 
to  buy,  and  now  justify  blm  In  refusing  to 
be  bound  by  bis  offer  therefor.  Tbe  orphans' 
court  dismissed  the  petition,  and  from  Its 
order  tbe  petitioner  has  appealed. 

Tbe  rule  applicable  to  sales  made  by  a 
trustee  is  well  settled  In  this  state.  Before 
ratification  of  sales  In  equity  all  objections 
to  It  are  open  for  consideration,  and  tbe 
sale  will  be  set  aside  If  It  does  not  appear  to 
be  In  all  respects  fair  and  proper.  IVimlln- 
son  ▼.  McKaig,  S  Gill,  256.  "Any  misde- 
scription of  the  estate,  or  of  the  nature  or 
extent  of  tbe  property.  Is  a  material  and  sub- 
stantial point,  so  far  affecting  the  subject- 
matter  of  the  contract  as  that  it  may  be  rea- 
sonably supposed  that  bdt  tot  Buch  misde- 
scriptions the  contract  would  not  have  been 
made,  at  once  avoids  tbe  contract  and  le- 
leasw  tbe  purchaser.  If  he  so  elect."  Ray- 
ner  t.  Wilson,  48  Md.  444;  Keating  t. 
Price,  68  Md.  636.  It  Is  Immaterial  whether 
such  misrepresentations  were.  Innocently 
made  or  not,  if  they  are  so  material  and  sub- 


stantial that  they  reasonably  may  be   sup- 
posed   to    have    Influenced    the    purchaser. 
Gunby  t.  Sluter,  44  Md.  247,  248.    The  pe- 
titioner  complains   that   the  advertisement 
states   that  the  ground  rent  was  "on    tbe 
Calverton  Stockyards,"  whereby  the  Impres- 
sion was  created  upon  him  that  "be   was 
purchasing  a  ground  rent  on  the  Calverton 
Stockyards,  or  at  least  upon  certain  property 
covered  by  these  stockyards."  This  statement, 
the  appellee  contends,  could  not  have  misled 
him  as  to  the  actual  location  of  the  property, 
because  of  the  fact  that  the  advertisement 
contains  a  careful  and  accurate  description  of 
the  lot  by  metes  and  bounda     It  is  stated 
therein  to  front  on  West  Fayette  street  344 
feet,  and  thence  by  courses  and  distances, 
bounding  on  certain  designated  roads,  to  tbe 
place  of  beginning;  and,  further,  the  prospec- 
tive purchaser  Is  referred  to  a  "plat  and  full 
description  of  the  lot  at  the  office  of  tbe 
auctioneer."    If  he  had  been  upon  tbe  lot.  It 
would  have  been  In  bis  power  to  determine 
with  precision  the  >  exact  location,  whether 
the  statement  was  made  or  not  (that  It  was 
"on    the    Calverton    Stockyards").     But    it 
must  be  borne  In  mind  that  the  sale  was 
being  made  at  the  Real  Estate  Exchange 
Sales  Booms,  far  distant  from  the  site;  and 
the  petitioner  relied  on,  and  was  forced  to 
rely  on,  tbe  representations  there  made.    He 
was  there  told  by  tbe  advertisement  that 
the  rent  was  on  the  Calverton  Stockyards, 
and  be  could  well  have  supposed  that  by 
this  It  was  meant  that  It  was  located  within 
the  bounds  of  what  was  then  or  at  one  time 
bad  been  tbe  stockyards.    The  description 
by  metes  and  bounds  would  have  beeu  of 
much  service  If  be  had  undertaken  to  locate 
the  lot;   but  be  accepted  the  statement  that 
the  rent  was  on  the  Calverton  Stockyards; 
that  was  clear,  and  gave  him  not  only  his  im- 
pressions as  to  the  location,  but  also  helped 
him  to  form  his  estimate  of  its  value.    In  point 
of  fact,  the  rent  was  not  on  tbe  stockyards,  or 
on  ground  once  or  ever  occupied   for  the 
puriMses  of  the  stockyards.    The  statement 
was  untrue.    It  seems  to  have  been  made 
Innocently  by  the  appellee  and  his  agents, 
who   were  themselves  misled  by  tbe  fact 
that  some  persons  spoke  of  the  whole  region 
thereabout  as   "The  Stockyards":   but  the 
effect  of  the  statement  upon  the  petitioner, 
who  believed  in  Its  accuracy,  was  tbe  same 
as  If  the  misrepresentation  bad  been  mada 
with  the  Intention  of  deceiving. 

The  second  ground  of  objection  la  that  at 
the  sale  tbe  auctioneer  stated  that  the  lot 
was  owned  and  occupied  by  Gray  &  Judic, 
who  were  still  paying  the  rent  and  had  paid 
It  for  a  long  time.  It  was  not  incorrect  that 
Gray  &  Judic  had  been  paying  the  rent,  but 
tbe  appellee  insists  that  he  then  believed 
they  were  still  doing  so.  There  Is  some  con- 
flict In  the  proof  as  to  what  the  auctioneer 
actually  did  state,  but  It  may  be  assumed 
from  the  proof  that  It  was  stated  that  Gray 
&  Judic  paid  the  rent  and  had  paid  It  for 
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a  long  time;  whereas  Im  fact,  at  tbat  time^ 
these  persons  had  sold  and  transferred  the 
lot,  and  no  longer  were  the  lessees  of  the 
property.  It  may  be  correct  to  say  that  the 
value  of  a  ground  rent  depends  principally 
apon  other  considerations  than  the  character 
of  the  tenant,  yet  It  cannot  be  said  that 
that  is  Immaterial.  The  character  of  the 
tenant  has  much  to  do  with  the  desirability 
of  the  property.  If  the  owner  of  the  lease- 
hold be  a  person  of  known  Integrity  and 
boBlness  ability,  there  are  many  persons  who 
would  be  attracted  thereby  to  become  pur- 
chasers. The  very  fact  of  the  ownership  of 
such  a  person  would  be  regarded  as  being 
to  some  extent  an  assurance  of  Its  value. 
It  was  not  true  In  fact  that  Gray  &  Judlc 
«wned  the  leasehold;  they  bad  sold  out 
without  the  fact  being  known  to  the  land- 
lord; but  the  petitioner  was  misled  by  the 
statunent.  and  Induced  thereby  to  become  a 
purchaser. 

Without  prolonging  this  opinion,  it  is  suf- 
ficient to  say  that  in  our  opinion,  under  these 
circumstances,  he  should  not  be  compelled 
to  take  the  property. 

Order  reversed,  and  cause  remanded. 


<»T  lU.  «8) 

MICDAIBX  et  aL  v.  McALUSTBB. 

(Court  of  Appeals  of  Maryland.    June  30, 

1903.) 

TRBSPASS-CJlRRTINQ  AWAT  aOODB  OF  AN- 
OTHER —  DECLARATION  —  SUFFICIENCY  — 
XVIDENCB  —  ADHIS9IBILITT  —  DEFENSE  — 
ADVICE  OF  COUNSEL.— PUNITIVE  DAMAQES— 
EXCEPTIONS— WAIVER— PARTT  ENTITLED  TO 
RAISE  QUESTIONS. 

1.  Where,  under '  leave  to  amend,  defendant 
files  a  new  plea  bearing  the  same  number  as  the 
original  one  filed,  the  latter  is  considered  as 
withdrawn,  and  its  sufficiency  is  not  reviewable 
■on  appeal. 

2:  Defendant,  sued  for  the  forcible  sdcore 
■and  carrying  away  of  plaintifTs  property,  can- 
not prevent  a  recovery  by  showing  that  he  acted 
under  the  advice  of  connKl. 

3.  In  view  of  the  fact  that  oleomargarine  may 
under  some  conditions  be  lawfully  possessed  and 
sold,  the  declaration  in  an  action  for  the  forcible 
aeiznre  and  carrying  away  of  oleomargarine  is 
not  defective  for  failing  to  negative  the  facta 
making  the  possession  thereof  by  plaintia  un- 
lawful. 

4.  The  allegation  of  a  declaration  that  defend- 
ant '^mlawfiuly  entered  the  plaintilTB  place  of 
bnsiness,  •  •  •  and  forcibly  took  and  car- 
ried away  plaintilTs  goods,*'  etc.,  does  not  allege 
a  trespass  quare  clansum  fregit,  but  merely 
■hows  that  the  ground  of  the  action  was  the 
-canying  away  of  plaintiff's  goods. 

6.  Exceptions  by  a  defendant  to  the  mlings 
of  the  court  on  prayers  offered  by  him  at  the 
doss  of  plaintiff's  testimony  are  waived  by  his 
proceeding  with  his  testimony. 

A.  In  an  action  for  the  forcible  selsore  of 
-oleomargarine  belonging  to  plaintiff,  evidence 
as  to  the  orders  given  police  officers  with  re- 
spect to  plaintiff's  place  of  business,  and  looking 
to  the  prosecution  of  violators  of  the  oleomar- 
garine law,  and  as  to  plaintiff  having  been  con- 
victed of  violating  that  law,  was  properly  ex- 
cluded. 

7.  Where,  fai  an  actira  o**  tort  against  several 
defendants,  the  court,  at  tne  dose  of  plaintiff's 
testimony,  granted  the  prayer  directing  a  ver- 
.dict  in  favor  of  three  of  me  defendants  after 


striking  from  the  prayer  the  name  of  one  of 
them,  the  question  of  the  sufficiency  of  the  evi- 
dence as  to  this  one  could  only  be  raised,  at  the 
close  of  all  the  testimony  in  the  case,  by  offer- 
ing a  prayer  for  the  direction  of  a  verdict  as 
to  him  alone. 

8.  In  an  action  for  the  forcible  seisnre  of  oleo- 
margarine belonging  to  plaintiff,  the  evidence 
showed  that  a  defendant  went  with  a  city  de- 
tective to  plaintiff's  place  of  business,  and  tried 
to  buy  apackage  of  oleomargarine,  but  was  re- 
fused. This  defendant  then  asked  his  codefend- 
ant  for  instructions,  who  stated  that  it  the  goods 
could  not  be  bought  he  was  justified  in  taking 
a  package.  The  former  defendant  then  forci- 
bly took  the  goods,  but  before  doing  so  saw  the 
codefendant  at  his  place  of  business,  and  after 
the  seizure  the  goods  were  taken  there.  The  co> 
defendant  was  a  member  of  an  association  or- 
ganized to  prosecute  offenders  of  the  oleomar- 
garine law,  and  contributed  to  the  salary  of  the 
other  defendant  employed  l^  the  association. 
Beld  sufficient  to  make  the  codefendant  liable. 

9.  Where  defendants,  under  the  protection  of 
a  detective,  forcibly  seized  and  carried  away 
goods  belonging  to  plaintiff,  and  located  at  bis 
place  of  business,  after  being  warned  not  to  do 
so,  on  the  false  uieory  th^t  plaintiff  was  guilty 
of  a  criminal  offense  because  of  having  the 
goods  in  his  possession,  punitive  damages  could 
be  awarded,  though  defendants  were  engaged  in 
an  effort  to  punish  violators  of  the  law. 

10.  Where  three  defendants  in  an  action  in  tort 
requested  the  court  to  rule  that  plaintiff's  evi- 
dence was  insufficient  to  warrant  the  jury  in 
finding  against  them,  and  the  court  granted  it 
as  to  two  but  refused  it  as  to  one,  the  latter 
could  not  question  the  correctness  of  the  ruling 
as  to  the  others  by  asserting  that  there  was 
evidence  against  them. 

Appeal  from  Court  ot  Common  Fleas;  Al- 
bert Ritchie,  Judge. 
Action  by  Charles  B.  McAllister  against  B. 

B.  Medalry,  J.  K.  Bosee,  C.  O.  Wanner,  and 
the  Wholesale  &  Retail  Butter  Dealers^  Pro- 
tective Association  of  Baltimore  City.  There - 
was  a  verdict  in  favor  of  Bosee  and  the  bat- 
ter association,  and  a  Judgment  in  favor  of 
plaintiff  against  the  remaining  defendants, 
who  appeal.    Affirmed. 

Argued  before  McSHERRY,  O.  J.,  and 
POWLHR,  BRISCOH,  BOYD,  FAOB,  and 
SCHMUOKER,  JJ. 

James  Hewes,  George  Whltelock,  and  Ed- 
ward L  Koontz,  for  appellants.  Gans  & 
Haman,  W.  Calvin  Chesnut,  and  Stuart  B. 
Janney,  for  appellee. 

BOYD,  J.  This  suit  ^as  instituted  by  the 
appellee  against  S.  B.  Medalry,  J.  E.  Bosee, 

C.  G.  Wanner,  and  the  Wholesale  &  Retail 
Butter  Dealers'  Protective  Association  of  Bal- 
timore City  for  entering  the  plaintifTs  place 
of  business  and  forcibly  taldng  and  carrying 
away  a  tub  of  oleomargarine. 

The  defendants  filed  the  general  Issue  plea, 
and  a  second  plea,  which  was  demurred  to, 
and  the  demurrer  was  sustained.  It  was  de- 
fective, but  if  it  was  not  it  could  not  be  re- 
viewed by  us,  as  the  defendants  filed  an 
amended  second  plea.  When,  under  leave  to 
amend,  a  new  plea,  bearing  the  same  number 
as  the  original  one,  is  filed,  the  first  will  be 
considered  as  withdrawn.  Lake  v.  Thomas, 
84  Md.  608,  36  AtL  437.  The  amended  sec- 
ond plea  alleged  that  the  defendants  had  con- 
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suited  counsel  learned  In  the  law,  had  laid 
before  him  all  the  material  facts  within  their 
knowledge  of  and  concerning  the  plaintiff's 
business,  and  concealed  nothing  material,  and 
they  were  advised  by  the  said  counsel  to  take 
the  package  of  oleomargarine,  to  be  used  In  a 
subsequent  prosecution  of  the  plaintiff,  and 
they  acted  under  his  advice,  believing  the 
same  to  be  sound  and  without  malice.  A 
demurrer  to  that  plea  was  also  sustained,  and 
there  can  be  no  doubt  that  It  was  demurrable. 
We  are  not  aware  of  any  authority  that  would 
excuse  a  defendant  f o.r  the  seizure  of  another's 
goods  because  his  counsel  advised  him  to  do 
so.  The  plea  was  offered  as  a  bar  to  recov- 
ery, and  therefore  It  is  unnecessary  to  con- 
sider how  far  such  facts  as  It  alleges  could  be 
Introduced  for  the  purpose  of  denying  malice. 

But  It  is  contended  that  the  declaration  was 
defective,  and  the  demurrer  to  the  plea  pre- 
sents for  determination  Its  validity.  In  the 
first  place.  It  Is  said  that  it  fails  to  show 
that  the  oleomargarine  was  Imported  from 
without  the  state,  and  that  it  was  not  a  dele- 
terious product.  Without  deeming  it  neces" 
sary  to  determine  whether  the  plaintiff  would 
be  entitled  to  recover  In  an  action  of  this  kind. 
If  no  oleomargarine  could  be  lawfully  sold,  It 
Is  sufficient  to  say  that  the  narr.  does  not  dis- 
close any  fact  that  made  Its  possession  un- 
lawful. It  was  alleged  to  be  In  the  original 
package,  and,  for  aught  that  appears  in  the 
declaration,  may  have  been  of  the  character 
that  was  expressly  authorized  to  be  sold  by 
article  27,  §  88,  Code  Pub.  Gen.  Laws,  as 
amended  by  Acts  1900,  p.  792,  c.  496.  If  It 
was  not,  but  was  shipped  from  another  state, 
in  the  original  package,  the  case  of  McAllister 
V.  State,  94  Hd.  290,  50  AtL  1046,  protected 
it,  and  there  Is  no  presumption  that  It  was 
held  In  violation  of  the  law.  We  held  In  Wag- 
ner y.  Upshur,  95  Md.  519,  52  Atl.  509,  that 
the  plaintiff  could  recover,  in  an  action  of 
replevin,  a  gambling  instrument  which  could 
be  put  to  a  legitimate  use,  and  that  such  in- 
strument could  not  be  summarily  seized  by  thc^ 
police,  under  Its  power  to  prevent  crime,  until 
It  bad  be6n  determined  In  a  criminal  pro- 
ceeding that  the  article  was  held  or  used  for 
an  illegal  purpose  by  the  person  from  whose 
possession  It  was  taken.  When  then  oleomar- 
garine may  under  some  conditions  be  law- 
fully possessed  and  sold,  a  declaration  which 
does  not  disclose  any  unlawful  use  of  it  cer- 
tainly cannot  be  defective  because  it  does  not 
negative  such  facts  as  make  its  possession 
unlawful. 

It  is  also  contended  that  the  declaration  is 
defective  because  it  alleges  in  one  count  a 
trespass  quare  clausnm  fregit,  a  trespass  de 
bonis  asportatis,  and  injury  to  the  plaintUTs 
business.  The  allegation  Is  that  the  defend- 
ants "unlawfully  entered  the  plaintiff's  place 
of  business,  •  •  •  and  forcibly  took  and 
carried  away  the  plalntifTs  goods,"  etc.  That 
can  hardly  be  said  to  be  an  action  of  trespass 
quare  clausum  fregit,  in  which  the  gist  of 
the  action  is  the  injury  to  the  possession;  for 


the   declaration   shows  that  the  ground   of 
action  was  the  asportation  of  the  goods,  and 
does  not  allege  that  the  defendants  broke  and 
entered,  etc    But,  if  it  be  conceded  that  It 
does  embrace  the  two,  it  would  by  no  means 
be  an  unusual  practice  in  this  state.     Take, 
for  example,  the  case  of  Barton  Coal   Com- 
pany V.  Cox,  39  Md.  1,  17  Am.  Eep.  525,  In 
which  the  court  said:    "The  declaration  was 
filed  In  the  names  of  the  coplaintlffs,  contain- 
ing three  counts,  which,  as  far  as  the  distinc- 
tive forms  of  actions  can  be  recognized   in 
our  present  ssrstem  of  pleading,  may  be  desig- 
nated as  trespass  quare  clausum  fregit  et  de 
bonis  asportatis  combined.    The  first  count  is 
a  general  one,  charging  that  the  d^endant 
broke    and   entered   the   locus   in   quo,    and 
mined,  dug,  excavated,  and  carried  away  large 
quantities  of  coal."     The  second  and  third 
counts  set  out  the  trespasses  with  greater  mi- 
nuteness, but,  in  substance,  made  the  same  al- 
legations as  In  the  first.    That  is  the  form 
adopted  in  this  state  in  such  actions,  as  'will 
be  seen  in  Franklin  Coal  Company  v.  McMil- 
lan, 49  Md.  549,  33  Am.  Rep.  280,  and  Blaen 
Avon  Coal  Company  v.  McCulloh,  59  Md.  403, 
43  Am.  Rep.  560.    The  allegation  as  to  the  In- 
Jury  of  the  plaintiff's  business  was  only  in- 
tended to  enhance  the  damages.    Under  our 
system  of  pleading,  the  declaration  was  suffi- 
cient. 

The  first  exception  was  to  the  refusal  of 
the  court  to  permit  the  defendants  to  ask  the 
plaintiff  for  whom  he  sold  butter,  but,  as  its 
relevancy  does  not  appear,  we  will  not  dis- 
cuss it,  especially  as  the  court  subsequently 
Instructed  the  Jury  that  there  was  no  evidence 
of  damage  to  the  plaintiff's  business. 

The  second  bill  of  exceptions  presents  the 
ruling  on  two  prayers  offered  by  the  defend- 
ants at  the  close  of  the  plaintiff's  testimony, 
but,  as  the  defendants  then  proceeded  with 
their  testimony,  the  exceptions  to  those  rul- 
ings were  waived.  In  order  that  later  pro- 
ceedings may  be  understood,  it  is  proper, 
however,  to  add  that  the  court  then  Instructed 
the  Jury  that  the  plaintiff  had  not  offered  suffi- 
cient legal  evidence  against  Mr.  Bosee  and 
the  Butter  Dealers'  Association  to  warrant 
the  Jury  in  finding  against  them,  and  a  verdict 
was  accordingly  rendered  In  their  favor  at 
that  time. 

The  third  exception  contains  an  offer  to 
prove,  by  a  member  of  the  police  force  In  Bal- 
timore, what  his  orders  were  with  respect  to 
the  plaintiff,  and  his  having  oleomargarine  in 
his  possession  In  November,  1900.  The  court 
properly  sustained  an  objection  to  that. 

The  fourth  presents  the  ruling  of  the  court 
on  an  offer  to  show  by  the  secretary  of  the 
board  of  police  commissioners,  and  a  copy  of 
the  order  of  the  marshal  of  police,  that  the 
police  captains  of  the  city  were  directed,  upon 
the  faith  of  an  opinion  of  the  counsel  of  the 
board,  "to  take  certain  action  looking  to  the 
arrest  of  alleged  violators  of  the  oleomargarine 
law."  An  objection  to  that  was  properly  sus- 
tained, as  was  also  the  one  in  the  offer  in  the- 
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fifth  bill  of  exceptions  tbat  the  plaintiff  was 
convicted  In  1890  for  the  Tlolation  of  the 
oteomargarlne  laws. 

At  the  conclusion  of  the  whole  testimony, 
the  plaintiff  offered  three  prayers,  which  were 
granted,  and  the  defendants  offered  ten,  all 
of  which  were-  rejected  excepting  the  fifth. 
Those  offered  at  the  conclusion  of  the  plaln- 
tlfTs  testimony  were  apparentiy  renewed,  al- 
though the  first  la  iuarl^ed,  "Offered  at  close 
of  plaintiff's  case."  That  prayer  asl^ed  the 
court  to  Instruct  the  jury  that  the  plaintiff 
had  not  offered  legally  sufficient  evidence  to 
warrant  the  Jury  In  finding  against  Hedalry, 
Bosee,  and  the  butter  association,  and  their 
verdict  must  be  for  said  defendants.  That 
was  granted  by  the  court  at  the  end  of  plain- 
tiff's case,  after  striking  out  the  name  of  Mr. 
Medalry,  and  at  the  conclusion  of  all  the 
testimony  the  same  prayer  was  apparentiy 
offered,  and  the  Wme  modification  made,  and 
It  was  then  again  granted  as  modified.  In 
order  to  properly  raise  the  question  of  the 
legal  sufficiency  of  the  evidence  against  Me- 
dalry, there  ought  to  have  been  a  prayer 
offered  as  to  him  alone,  the  other  two  de- 
fendants named  In  the  prayer  having  already 
had  a  verdict  entered  in  their  favor,  and  the 
court  would  therefore  have  been  Justified  In 
then  rejecting  this  prayer  as  offered.  But 
as  the  sixth  bill  of  exceptions  says-  It  was 
granted  with  the  modification,  and  an  excep- 
tion was  taken  to  the  striking  out  of  Mr. 
Medalry's  name,  we  will  treat  It  as  thus  dis- 
posed of  at  the  end  of  the  case. 

There  can  be  no  doubt  about  the  sufficiency 
of  the  evidence  against  Mr.  Wanner,  and 
therefore  the  second  and  third  prayers  of 
the  defendants  were  properly  rejected,  as 
they  sought  to  withdraw  the  case  from  the 
jury.  By  the  plnintifTs  first  prayer,  the  court 
instructed  the  Jury  "that  It  being  the  undis- 
puted evidence  in  this  case  that  the  defend- 
ant Charles  O.  Wanner  did  on  or  about  the 
22d  day  of  November,  1900,  take  and  carry 
■  off  from  the  possession  of  the  plaintiff  the 
goods  mentioned  in  the  declaration,  their 
verdict  must  be  for  the  plaintiff  as  against 
said  Wanner.  And  If  the  jury  find  that  the 
said  Wanner,  In  taking  and  carrying  off  said 
goods,  was  acting  as  the  agent  or  by  the 
authority  or  instructions  of  the  defendant  S. 
B.  Medairy,  then  the  verdict  of  the  jury  must 
be  for  the  plaintiff  as  against  both  of  said 
defendants."  There  was  no  special  excep-' 
tlon  to  this  prayer,  to  the  effect  that  there 
was  no  legally  sufficient  evidence  of  those 
facts  as  to  Medairy,  but,  assuming  that  the 
defendants'  first  prayer  presented  that  ques- 
tion, we  win  now  consider  It.  Three  of  the 
plaintiff's  and  one  of  the  defendants'  wit- 
nesses testified  that  when  Wanner  took  the' 
oleomargarine  he  said  he  did  so  by  the  di- 
rection of  Medairy.  That  of  itself  would 
not  be  suffleleot  to  establish  that  fact,  as 
Medairy  could  not  be  held  liable  by  sucli 
statement  of  Wanner,  made  out  of  his  pres- 
enc&     Bat  there  was   ample  testimony  to| 


justify  the  court  In  mibmlttlog  to.  th*  Jury 
the  question  of  Medalry's  liability.  Wanner 
went  with  the  city  detective  to  the  plaintiff's 
place  of  business,  and  tried  to  buy  a  package 
of  the  oleomargarine,  but  was  refused.  He 
and  the  detective  talked  the  matter  over,  and 
the  latter  advised  him  to  telephone  to  Me- 
dairy, which  he  did.  He  testified:  "I  asked 
Mr.  Medairy  what  Instructions  they  bad  re- 
ceived from  the  counsel,  and  Mr.  Medairy 
stated  the  counsel  had  received  from  the 
police  board  the  right  to  go  ahead,  where 
they  refused  to  sell,  and  take  a  package  as 
evidence."  After  speaking  of  McAllister's 
refusal  to  sell,  the  counsel  for  plaintiff  asked 
the  witness,  "Then  you  went  off  for  further 
instructions?"  to  which  he  replied,  "I  went 
off  and  telephoned  to  Mr.  Medairy."  The 
counsel  said,  "I  want  yoa  to  answer  that 
question  'Yes'  or  'No.'  Did  you  or  not  go  off 
for  further  Instruction  about  the  matter?" 
And  he  answered,  "Yes,  sir;  of  course  I  did." 
The  testimony  shows  that  Wanner  and  the 
detective  had  been  at  Medalry's  place  of  busi- 
ness, where  they  had  seen  him,  before  the 
package  was  taken,  and  after  It  was  seized 
they  took  It  to  the  office  of  Medalry's  fijrm, 
and  he  then  examined  it.  The  jury  was  not 
only  Justified  In  drawing  an  inference  from 
the  testimony  tbat  Wanner  acted  under  the 
.authority  or  instructions  of  Medairy,  but  it 
.is  difficult  to  see  how  any  other  conclusion 
.could,  have  been  reached  by  them.  Medairy 
was  a  member  of  the  butter  association, 
which  was,  according  to  his  own  testimony, 
organized  to  promote  the  Interests  of  the 
people  In  the  butter  trade,  and,  with  the  as- 
sistance of  the  police  authorities,  to  prosecute 
actual  or  alleged  offenders  of  the  law.  He 
,  contributed  to  Wanner's  salary,  who  was  em- 
ployed by  the  association,  and  he  had,  been 
active  In  many  of  the  prosecutions  for  al- 
leged violations  of  the  oleomargarine  laws. 
When  the  question  arose  as  to  the  powers  of 
Wanner  to  seize  a  package,  he  telephpiied 
Medairy,  who,  to  use  bis  own  language,  said: 
"I  stated  to  him  that  my  understanding  was 
that  wherever  he  found  yellow  oleomargarine 
be  WAS  to  make  the  effort  to  buy  a  package, 
and  if  he  failed  in  his  efforts  to-  purchase  a 
package  he  was  Justified  tn  taking  a  pack- 
age as  evidence;  that  .that  was  my  under- 
standing." Wanner  then  immediately  re- 
turned to  plaintiff's  place  of  business,  selaeid 
the  package>  and  took  It  to  the  office  qt 
Medalry's  firm,  and  there  is  other  evidence 
In  the  record  tending  to  show  that  Medairy 
was  advising  Wanner  in  the  matter.  If  any 
authorities  be  necessary  to  show  th^t  Medairy 
.  and  Wanner  could  be  sued  together,  many  of 
them  win  be  found  in  2&  Am.  &  Eiag.  Enoy. 
of  Law  (1st  Ed.)  575,  680. .  See,  also,  Blaen 
Avon  Goal  Company  y.  McCulloh,  59  Md.  40?, 
43  Ajn.  Rep.  560.  The  first  prayer  of  plaintiff 
was  therefore  properly  granted,  and  that  of 
defendants  was  properly-  mpdified  by  striking 
out' Medalry's  name. 
The  plain^B:  se<;ond  piayes  antb^rlBed  the 
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Jury  to  Award  punitlye  damag;es.  It  tbey 
found  that  the  "taking  was  done  willfully, 
wantonly,  against  the  protest  of  plaintiff,  and 
with  full  knowledge  on  the  part  of  the  de- 
fendants that  the  said  goods  w6re  the  prop- 
erty of  the  plaintiff."  There  are  numerous 
decisions  of  this  court  on  the  subject  of 
punitive  damages,  but  It  will  not  be  neces- 
sary to  refer  to  many  of  them.  In  Moore  v. 
Schultz,  81  Md.  418,  which  was  an  action  of 
trespass  de  bonis  asportatis.  It  was  said  that 
ordinarily  in  suits  of  this  character  the  plain- 
tiff is  entitled  to  recover  the  value  of  the 
goods  taken,  if  they  be  not  returned,  with 
interest  to  the  time  of  the  trial.  If  there  be 
no  circumstances  of  aggravation;  "but  If  the 
trespass  be  committed  in  a  wanton  and  ag- 
gravated manner,  indicating  malice,  or  a  dis- 
regard of  the  rights  of  others,  and  the  cir- 
cumstances of  the  case  afford  no  Justification, 
In  addition  to  the  measure  of  compensation 
Just  stated,  the  jury  will  be  allowed  to  make 
reparation,  not  only  for  the  loss  of  property, 
but  for  outraged  feeling  and  reputation;  and 
this  may  be  carried  to  the  extent  of  setting 
a  public  example  to  deter  others  who  may 
be  alike  evilly  disposed."  It  is  urged  on  be- 
Iialf  of  the  appellants  that  they  were  en- 
gaged In  an  effort  to  punish  violators  of  the 
law,  and  that  the  appellee  was  prominent 
In  that  class,  In  reference  to  the  statute 
against  the  sale  of  oleomargarine;  but  how- 
ever much  private  citizens  are  to  be  com- 
mended for  their  assistance  in  suppressing 
crime,  there  are  some  things  In  this  case  that 
made  It  imperative  on  the  trial  court  to 
grant  this  prayer.  If  the  appellee  was  in  fact 
violating  the  law  at  the  time  of  the  alleged 
trespass,  it  might  readily  have  been  estab- 
lished without  resorting  to  such  means  as 
tirere  adopted.  Samples  of  the  oleomargarine 
could  probably  have  been  procured  by  pur- 
chase. If  Wanner  had  acted  more  discreetly. 
It  was  not  surprising  that  McAllister  refused 
to  sell  to  him.  If  he  knew,  as  he  apparently 
did,  that  his  object  was  to  institute  proceed- 
ings against  him;  but  certainly  some  one 
might  have  bought  the  oleomargarine,  as  the 
appellee  was  apparently  getting  It  for  sale. 
But,  whether  that  be  so  or  not,  criminal 
prosecutions  are  usually  more  fairly  con- 
ducted by  the  legally  constituted  authorities 
than  by  those  who  have  personal  or  business 
reasons  for  carrying  them  on.  If  those  deal- 
ing In  butter  had  Just  ground  to  believe  that 
the  appellee  and  others  were  violating  the 
law,  they  had  the  right  to  report  them  to  the 
law  officers,  and  as  long  as  they  kept  within 
proper  bounds  could  with  propriety  assist 
those  officers;  but  It  Is  difficult  to  imagine 
a  greater  indignity  upon  a  merchant  than  to 
have  some  one  enter  his  store  and  forcibly 
carry  off  his  goods  without  authority,  and 
especially  when  It  is  done  for  the  benefit  of 
'some  competitor  tfr  competitors  in  his  busi- 
ness. Wanner  was  duly  warned,  but  not 
only  persisted  in  taking  the  package,  but  did 
M  under  the  protection  of  a  detective  whom 


he  took  with  him  for  that  purpose^  and  upon 
the  the<»7  that  the  appellee  was  guilty  of  a 
criminal  offense  In  having  it  in  Ids  posses- 
sion, which  was  afterwards  determined  by 
this  court  not  to  be  the  case.  Such  condnct 
is  well  calculated  to  cause  a  breach  of  the 
peace,  and,  under  the  drcumslances.  It  Tvould 
be  a  very  Insufficient  compensation  to  sim- 
ply award,  as  damages,  the  value,  of  the 
goods  taken.  When  the  facts  Justify  the  trial 
court  in  submitting  the  question  of  allowing 
punitive  damages  to  a  Jury,  it  can,  on  motion 
for  a  new  trial,  afford  protection  against  ex- 
cessive verdicts;  but,  if  the  circumstances  be 
such  as  may  entitle  a  plaintiff  to  such  dam- 
ages, It  is  the  dnty  of  the  court  to  snttmlt 
that  question  to  the  Jury.  For  such  dam- 
ages in  actions  of  this  character,  see,  also, 
Schlndel  v.  Sehindel,  12  Md.  108;  Yonns  ▼. 
Mertens,  27  Md.  114;  Strasburger  v.  Barl>er, 
38  Md.  103;  1  Poe,  $  240.  There  was  no  er- 
ror in  granting  this  prayer,  and  In  rejecting 
the  defendants'  fourth,  which  sought  to  Umlt 
the  recovery  to  actual  expenses. 

The  plaintiffs  third  prayer  simply  announ- 
ced the  law  as  determined  by  this  court  in 
McAllister  T.  State,  supra.  The  sixth  of  the 
defendants'  was  properly  rejected,  becatiae 
it  sought  to  take  the  case  from  the  jury. 
The  seventh  and  eighth,  to  say  the  least, 
would  have  been  misleading.  From  what  we 
have  already  said,  It  Is  evident  that  the  ninth 
and  tenth  were  properly  rejected. 

The  only  remaining  question  to  be  consid- 
ered is  whether  the  appellants  can  complain 
because  the  court  granted  the  prayer  exon- 
erating Bosee  and  the  Butter  Dealers'  Asso- 
ciation, but  declined  to  grant  It  as  to  Me- 
dairy.  The  theory  of  that  objection  la  that 
If  Medairy  was  liable  the  other  two  defend- 
ants were,  and  could  have  been  required  to 
bear  their' share  of  the  verdict  If  they  had 
not  been  acquitted.  But  without  going  into 
the  question  of  contribution  between  Joint 
tort  feasors,  or  of  the  right  of  the  plaintiff 
to  sue  one  or  more  of  a  number  of  them,  or 
to  dismiss  the  suit  as  to  some  of  them,  we 
are  not  aware  of  any  practice  in  this  state 
which  would  Justify  a  reversal  at  the  jadg- 
ment  on  this  ground.  If  it  would,  then  If 
the  prayer  had  been  granted  as  offered,  in- 
cluding Medairy,  and  Judgment  liad  been 
rendered  against  Wanner,  he  could  have  had 
it  reversed  because  the  others  were  disdiar- 
ged.  The  same  counsel  represented  all  the 
defendants,  and  if  he  was  not  willing  to  have 
the  two  discharged  unless  all  three  were  he 
could  have  asked  leave  to  withdraw  the 
prayer  when  he  found  tliat  Medairy's  name 
would  be  stricken  out.  But  how  can  the 
question  be  reviewed  here  to  the  prejudice 
of  the  appellee?  He  did  not  offer  the  prayer, 
and  had  no  control  over  It  The  three  de- 
fendants, including  Medairy,  asked  the  court 
to  say  that  the  plaintiff  had  not  offered  suffi- 
cient legal  evidence  to  warrant  the  Jury  in 
finding  against  them;  and  when  the  court  so 
instructed  them  as  to  Bosee  and  the  Butter 
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OealenT  Ajwoclation  can  Medairy  now  ques- 
tion what  he  thus  asked  the  court  to  Instruct 
the  jury?  He  has  ho  right  to  complain  that 
the  court  agreed  with  him  In  that  respect 
and,  being  a  party  to  that  prayer,  cannot 
question  It  by  now  saying  there  was  evi- 
dence against  those  parties.  If  the  appel- 
lants' contention  be  correct.  It  would  prevent 
une  attorney  from  appearing  for  a  number 
of  defendants  In  an  action  of  tort.  If  there 
was  not  sufficient  evidence  against  Bosee 
and  the  association,  tbey  were  entitled  to 
have  a  verdict  entered  in  their  favor,  yet  the 
attorney  representing  them  could  not  under 
that  theory  ask  for  that  verdict  because  it 
would  prejudice  the  other  defendants.  So, 
without  discussing  the  question  as  to  whether 
there  was  sufficient  evidence  against  those 
two  defendants,  we  think  It  Is  clear  that  the 
appellants  cannot  complain  of  tl)at  ruling  of 
court  on  this  ground,  and  we  have  already 
conddered  It  with  reference  to  the  legal  suffi- 
cient of  the  evidence  against  Medairy. 

Judgment  affirmed,  the  appellants  to  pay 
the  costs. 

(«  N.  J.  ■.  n) 

MARTIN  V.  McFALU 

(Court  of  Chancery  of  New  Jener.   July  27, 

1808.) 

LABOR    imiONS-BOTCOTT. 

1.  Attempts  by  members  of  a  labor  union  to 
compel  an  employer  to  accede  to  the  demands  of 
the  union  as  to  the  mode  of  doing  his  business 
by  persuading  or  inducing  others  not  to  deal 
with  him  is  unlawful,  and  will  be  enjoined. 

Suit  by  Martin  against  McFall  for  Injunc- 
tion. Heard  on  motion  to  dissolve  injunc- 
tion.   Denied. 

B.  W.  Blllcott,  for  complainant  J.  A.  Beecb- 
er,  for  defendant 

PITNBT,'  V.  0.  As  this  case  is  set  for 
final  bearing  in  the  near  future,  I  deem  it 
unwise  to  express  any  final  or  definite  opin- 
ion on  the  quesUons  argued  on  the  order  to 
show  cause  so  far  as  relates  to  the  facts  in 
ttala  case.  Some  matters,  however,  seem  to 
be  quite  well  settled:  First.  That  all  sorts 
of  laborers  may  lawfully  combine  and  form 
-what  are  known  as  "labor  unions,"  for  their 
mntual  benefit  and  that  they  may  use  all 
lawful  means  to  promote  their  own  Interests, 
being  careful  In  so  doing  not  to  Infringe  on 
the  rights  of  others.  Second.  One  lawful 
means  to  that  end  is  the  refusal  to  work  on 
the  terms  offered  by  the  employer.  Third. 
An  unlawful  means  Is  to  lilnder  or  prevent 
others  from  working  for  an  employer  on 
snch  terms  as  they  shall  see  fit.  Fourth. 
One  means  of  such  hindering  and  preventing 
is  in  various  ways  to  render  it  either  dlffi- 
cnlt  or  uncomfortable  for  such  willing  work- 
men 80  to  work.  This  Is  unlawful.  Fifth. 
Another  unlawful  means  In  common  use  to 
hinder  or  prevent  willing  employes  in  work- 

f  1.  See  InluncUoB,  voL  ST,  Cnit.  Dis.  |  U4 
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lug  and  to  compel  employers  to  accede  to 
terms  which  tbey  would  not  otherwise  adopt. 
Is  the  boycott  in  Its  various  forms.  This,  In 
Whatever  form  it  assumes,  Is  unlawful. 

Applying  these  principles  to  the  present 
ease,  it  is  unlawful  fbr  the  defendant  to  at- 
tempt to  luduce  or  compel  complainant  to 
adopt  a  particular  mode  of  doing  bis  busi- 
ness by  persuading  or  Inducing  other  pa- 
sons  not  to  deal  with  him.  It  is  unlawful 
by  such  means  to  punish  him  for  refusing  to 
accede,  in  respect  to  the  conduct  of  bis  busi- 
ness, to  the  demands  of  the  union.  McFall 
denies  that  he  has  done,  or  Intends  doing, 
anything  of  the  kind.  The  affidavits  on  the 
subject  are  contradictory,  and,  in  view  of 
the  well-known  fact  that  the  boycott  such  as 
that  against  which  the  bUl  is  aimed,  is  one 
of  the  most  usual,  and  In  fact  almost  the 
only,  means  by  which  the  defendants  can 
enforce  their  demands,  I  cannot  say  that 
complainant  Is  In  no  danger  of  being  Injured. 
Besides,  If  McFall  and  bis  agents,  etc.,  do 
not  intend  to  do  the  things  forbidden  by  the 
restraining  order,  then  the  order  will  do  them 
no  harm.  It  does  not  operate  to  binder  or 
delay  any  woric  or  business  enterprise,  nor, 
according  to  my  present  viewi  does  it  in-, 
fringe  upon  the  liberty  of  the  individual. 

The  restraint  will  be  continued  until  final 
argument;  costs  to  abide  the  event  of  the 
suit 

(66  N.  J.  B.  1) 
GRAND  LODOn,  A.  O.  U.  W.,  v.  GADDIS 
et  aL 

(Court  of  Chancery  of  New  Jersey.   July  14, 
1903.) 

BENSnCUL  SOCIETIES— BILL  OF  INTER- 
PLEADER—FLEA. 

1.  To  a  bill  by  a  beneficial  society  to  enjoin 
threatened  actions  and  to  have  a  decree  of  in- 
terpleader, a  plea  presents  no  defense  which  al- 
leges that  complainant's  constitution  provides 
for  a  board  of  arbitration  to  first  pass  on  con- 
flicting claims,  it  not  alleging  that  either  of 
defendants  has  demanded  an  adjudication  of  it. 

Bill  by  the  Grand  Lodge,  Ancient  Order  of 
United  Workmen  of  New  Jersey,  against 
Mary  A.  Gaddls  and  otbers.  Heard  on  plea 
of  said  defendant  Oaddls.    Plea  overruled. 

Walter  A.  Barrows,  for  complainant  Hen- 
ry J.  Melosb,  for  defendant  Mary  A.  Gaddls. 

MAGIE,  Ch.  The  complainant's  bill  seeks 
a  decree  of  interpleader.  It  sets  forth  that 
it  .Is  a  fraternal  benefit  society,  located  and 
doing  business  in  this  state  under  the  pro- 
visions of  the  act  entitled  "An  act  regulating 
fraternal  and  beneficiary  societtes,  orders  or 
associations,"  aroroved  March  11,  1883  (P. 
L.  1883,  p.  2S2):  that  on  November  20,  1881, 
one  James  Dickson  was  duly  admitted  to  its 
membership,  and  continued  therein  until  his 
death  on  December  26, 1902.  It  charges  that 
pursuant  to  Its  laws,  James  Dickson,  on  his 
admission,  designated  as  bis  beneficiaries  to 
leceive  out  of  the  beneficiary  fund  "$2,000,  to 
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,  Annie  Dickson,  In  trnst  for  children  bearing 
relationship  of  wife  and  children";  that  a 
beneficiary  certificate  waa  Issued  by  com- 
plainant to  said  James  Dickson  In  favor  of 
said  beneficiaries;  that  about  December  3, 
1808,  James  Dickson,  asserting  that  the  cer- 
tificate issued  to  him  tiad  been  lost,  made 
application,  In  a  form  prescribed  by  com- 
plainant's laws,  for  another  certificate  to  be 
issued  In  duplicate  of  that  lost;  that  com- 
plainant issued  to  him  another  certificate. 
Intending  it  to  be  a  duplicate,  but  the  officer 
who  Issued  It  Inserted  therein  as  beneficiary 
the  name  "Mary  Agnes  Dickson,  bearing  the 
relationship  of  daughter,"  and  such  certificate 
was  delivered  to  James  Dickson,  and  remain- 
ed In  his  possession  until  his  death;  that  the 
mistake  therein  was  not  discovered  nntll  after 
his  death;  and  that,  while  the  laws  of  com- 
plainant permit  the  member  to  change  his 
beneficiary,  no  application  for  such  a  change 
was  made  by  James  Dickson,  but  that  his 
only  application  was  for  a  duplicate  certifi- 
cate of  that  which  bad  been  lost  It  further 
charges  that  at  the  death  of  James  Dickson 
he  left,  him  surviving,  bis  widow,  Annie 
Dickson,  and  six  children,  one  of  whom  Is 
Mary  Agnes  Dickson,  who  Is  the  defendant, 
now  called  Mary  A.  Gaddls;  that  Mary  A. 
Gaddls  claims  from  the  complainant  the  pay- 
ment of  12,000  under  the  second,  certificate 
above  mentioned,  and  threatens  to  bring  an 
action  at  law  against  complainant  for  It;  and 
that  the  widow  and  the  other  children  also 
claim  from  the  complainant  the  $2,000  under 
the  provisions  of  the  first  certificate,  and  they 
threaten  to  bring  an  action  at  law  against 
complainant  therefor.  The  complainant  ac- 
knowledges its  liability  for  the  payment  of 
said  sum,  and  expresses  its  wiUlngness  to  pay 
the  same  to  the  person  or  persons  lawfully 
entitled  thereto,  and  offers  to  pay  the  same 
into  court.  The  complainant  asks  an  injunc- 
tion restraining  the  resi)ective  defendants 
from  proceeding  against  It  in  actions  at  law. 
To  this  bill,  no  defense  has  been  interposed 
by  any  defendant  except  Mary  A.  Gaddls. 
As  to  all  the  other  defendants  a  decree  pro 
confesso  could  now  be  taken,  and  they  may 
he  considered  as  submitting  to  the  Jurisdic- 
tion of  this  court.  The  defendant  Mary  A. 
Gaddls  has  Interposed  a  plea  to  the  jurisdic- 
tion of  this  court,  and  thei'eby  asserts  that  by 
the  constitution  and  laws  of  the  complainant 
there  is  a  board  of  arbitration  to  hear  and 
determine  all  controverted  questions  as  to  dis- 
tribution and  disbursement  of  the  beneficiary 
fund  of  the  complainant,  In  which  I)oard  is 
vested  jurisdiction  to  hear  and  determine  all 
controversies  as  to  complainant's  liability  on 
claims  for  benefits,  and  as  to'  who  are  the 
beneficiaries,  when  conflicting  claims  are  set 
up;  that  by  the  express  terms  of  the  laws  in 
this  respect  the  rights  of  all  parties  to  such 
controversies  shall  be  determined  In  the  first 
Instance  In  that  tribunal,  without  recourse  to 
the  courts  of  law;  and  that,  before  this  court 
can  obtain  Jurisdiction  In  the  case  presented 


by  the  bill,  complainant  must  comply  with 
the  provisions  of  its  own  laws,  and  procure 
adjudication  from  Its  own  tribunal.  The 
plea  was  filed  May  11,  1903.  The  complaln- 
ttnt  did  not  reply  or  take  issue  upon  It.  On 
notice  of  defendant's  counsel,  argument  cm 
the  plea  was  brought  on  without  objection 
from  the  complainant's  counsel.  It  Is  settled 
law  In  this  state  that  the  members  of  bene- 
ficiary associations  may  agree  to  submit  their 
grievances,  in  the  first  Instance,  to  an  in- 
ternal tribunal  of  their  society,  and  that,  hav- 
ing so  agreed,  they  cannot,  against  the  pro- 
test of  said  society,  maintain  a  dvU  action 
against  it  until  the  condition  precedent  of 
submission  to  such  tribunal  lias  been.  In  legal 
contemplation,  complied  with.  Ocean  Castle 
v.  Smith,  58  N.  J.  Law,  545,  33  Atl.  848; 
Smith  V.  Ocean  Castle,  59  N.  J.  Law,  198,  35 
Atl.  917;  Boxbury  Lodge  v.  Hocking,  60  N.  J. 
Law,  439,  38  Atl.  693,  64  Am.  St.  Rep.  596: 
Socleta  V.  Cennl,  62  N.  J.  Law,  652,  42  Atl.  743. 
A  plea  is  a  special  answer,  showing  or  rely- 
ing upon  one  or  more  things  as  a  cause  why 
the  suit  should  be  either  dismissed,  delayed, 
or  barred.  The  question  is  whether  the  facts 
set  up  In  this  plea  bar  this  court  from  taking 
cognizance  of  the  case  made  by  the  bill. 
Without  determining  whether  an  association 
of  this  sort  may  not  waive  the  proviston  for 
an  adjudication  In 'the  court  constituted  by 
its  laws,  or  whether  it  may  not  seek  an  In- 
junction against  threatened  actions  at  law,  I 
have  reached  the  conclusion  that  the  plea  Is 
otherwise  defective.  It  asserts  the  existence 
of  a  tribunal  having  Jurisdiction  over  con- 
flicting, claims  to  this  fund,  made  by  the 
pleader  on  one  side  and  the  other  defendants 
on  the  other  side.  '  It  fails  to  assert  that 
either  she  or  the  other  defendants  have  de- 
manded' ah  adjudication  from  that  tribunal, 
or  have  initiated  any  contest  upon  which  the 
tribunal  could  act  In  the  case  of  such  con- 
flicting claims,  such  an  adjudication  must  be 
sought  by  the  claimants,  and  the  tribunal  Is 
without  power  to  initiate  a  proceeding,  or 
bring  in  the  contending  parties  by  its  own 
motion.  Under  these  circumstances  the  com- 
plainant, having  the  money  in  hand,  and  be- 
ing ready  to  pay  It,  may  well  resort  to  the 
only  tribunal  which  can  protect  It  from  threat- 
ened actions  at  law,  and  may,  in  that  mode, 
require  the  contending  parties  to  submit  their 
respective  claims  to  judicial  arbitrament 
The  plea  must  therefore,  be  overruled. 


BOABD  OF  HOMB  MISSIONS  et  aL  T. 

DAVIS. 

(Court  of  Chancery  of  New  Jersey.   July  14, 

1903.) 

MORTQAQES— ANSWER— MOTION  TO  STRIKB— 
SUPPICIE  NCY— D  ENIAIr-BAR— CROSS- 
BILL—DBFBNSBS. 
1.  'Where  a  motion  to  strike  oat  an  anarwer 
la  denied  because  of  a  defective  statement  of 
tbe   objections,   such   denial   was   of  the   same 
effect  as  an  order  overruling  exceptions  to  the 
answer,  and  was  therefore  a  bar  to  a  second  mo- 
tion to  strike.  -         '  , 
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2.  Where,  in  a  suit  to  foreclose  a  mort- 
gage, the  aaswer  alleged  failure  of  consideratiou 
because  the  conveyance  of  the  mortgaged  prem- 
ises which  constituted  the  consideration  for  the 
mortgage  had  never  been  delivered  to  defend- 
ant, and  by  way  of  cross-bill  for  cancellation 
that  the  mortgage  was  induced  by  fraud,  an 
order  austainiug  a  motion  to  strike  out  the 
alleged  cross-bill  did  not  affect  the  defense  of 
failure  of  consideration,  though  the  tacts  al- 
leged therein  were  insumciently  stated. 

Suit  by  the  Board  of  Home  Missions  and. 
others  against  William  Davis.  Motions  to 
strike  defendant's  answer  and  for  reference. 
Motions  denied. 

George  M.  Sliipman,  for  the  motions.  Mar- 
tin "WyckofT,  opposed. 

MAGIE,  Oh.  On  behalf  of  complainants 
two  motions  are  made,  which  require  sepa- 
rate consideration. 

Tbe  first  motion  is  for  an  order  striking 
out  the  answer  of  defendants.  It  is  made 
under  the  provisions  of  rule  213.  Such  a 
motion  takes  the  place  of  exceptions  to  the 
ans-n-er.  Hanneman  t.  Rlchter,  63  N.  J.  Eq. 
755,  53  Ati.  177.  A  previous  motion  of  iden- 
tical character  was  made  and  denied.  A  de- 
nial of  such  a  motion  is  the  exact  equiva- 
lent of  an  order  overruling  exceptions.  Ex- 
ceptions to  an  answer  must  specify  the 
grounds  of  objection.  A  motion  which  takes 
tbe  place  of  exceptions  is  subject  to  the  same 
rule.  A  defective  statement  of  the  grounds 
of  objection  might,  perhaps,  be  amended  on 
application.  If  no  amendment  is  made,  and 
the  exceptions  are  overruled,  no  further  ex- 
ceptions can  be  Interposed.  A  like  rule  must 
apply  to  a  motion  taking  tbe  place  of  excep- 
tions. The  previous  motion  was  denied  be- 
cause of  defective  statement,  of  objections. 
As  exceptions  could  not  now  be  interposed, 
a  new  motion  of  the  same  kind  cannot  be 
made.  This  motion  must  be  denied,  with 
costs. 

The  second  motion  is  for  a  reference  to  a 
master  under  rule  29.  Tbe  bill  seeks  the 
foreclosure  of  a  mortgage,  and  complainants' 
claim  is  tliat  the  answer  of  defendant  does 
not  api)ear  to  set  up  any  defense,  or  to  pre- 
sent any  question  except  such  as  may  be 
properly  referred  to  a  master,  and  there- 
fore, under  the  rule  cited,  a  reference  may 
be  made.  The  pleading  filed  by  defendant 
consisted  of  the  answer  not  under  considera- 
tion, and  what  was  claimed  to  be  a  cross- 
bill, whereby  defendant  stated  that  he  reit- 
erated the  facts  set  forth  in  the  answer  as 
to  tbe  manner  and  circumstances  under  which 
be  was  induced  to  execute  the  mortgage  in 
question,  and  thereon  prayed  a  decree  for 
tbe  surrender  of  the  bond  and  mortgage  to 
blm  for  cancellation.  Oomplalnants  previ- 
ously moved  to  strike  out  the  cross-bill  un- 
der rule  213.  This  motion  took  the  place  of 
a  demurrer,  and  required  me  to  determine 
whether,  npon  the  facts  stated,  defendant 
liad  disclosed  an  equity  entitling  him  to  the 
relief  sought— of  surrender  and  cancellation. 


My  examination  led  me  to  th«  conclusion 
that  a  demurrer  to  the  cross-bill  would  have 
been  sustained,  and  the  motion  in  place  of 
the  demurrer  was  therefore  granted,  and  the 
cross-bill  was  struck  out  Complainants  now 
claim  that  such  action  requires  me  to  now 
bold  that  tbe  answer  of  defendant  presents 
no  defense.  But  this  Is  an  unwarrantable 
deduction,  arising  from  a  misconception  of 
the  defendant's  position  as  disclosed  by  his 
pleading.  The  bill  charged  that  the  bond 
secured  by  tbe  mortgage  sought  to  be  fore- 
closed was  given  for  the  purchase  money 
of  a  conveyance  of  the  mortgaged  premises 
from  complainants  to  defendant,  and  that 
the  mortgage  was  executed  by  defendant, 
and  contained  an  express  averment  that  it 
was  given  for  such  purchase  money.  Tbe 
answer  of  defendant  admitted  Ills  execution 
and  delivery  of  the  bond  and  tbe  mortgage 
having  such  an  averment  therein,  but  was 
plainly  intended  to  set  up  two  equitable 
defenses,  vis.:  (1)  Tbe  total  failure  of  con. 
sideration  for  tbe  bopd  and  mortgage,  be- 
cause the  conveyance  of  the  mortgaged  prem- 
ises from  complainants  to  defendant  was 
never  delivered  to  defendant;  and  (2)  be- 
cause defendant  was  induced  to  execute  and 
deliver  the  bond  and  mortgage  by  the  fraud 
of  complainants.  The  first  of  these  was  a 
pure  defense  against  the  claim  of  the  bill; 
the  second  required  to  be  asserted  in  and 
supported  by  a  cross-bill.  O'Brien  v.  Hul- 
fish.  22  N.  J.  Eq.  471;  Hlle  y.  Davison,  20 
N.  J.  Eq.  228;  White  v.  Stretch,  22  N.  J.  Bq. 
76;  Kuhnen  v.  Parker,  56  N.  J.  Eq.  286,  38 
Atl.  641.  The  latter  of  these  positions  was 
the  only  one  requiring  consideration  upon 
the  motion  to  strike  out  the  cross-bilL  With- 
out going  over  tbe  allegations  In  the  pleading, 
it  la  sufficient  to  state  that,  if  all  of  them 
were  proved  as  alleged,  no  fraud  on  the 
part  of  complainants  would  be  shown.  In 
that  conclusion,  the  defense  of  failure  of 
consideration  was  not  involved.  Tbe  answer, 
in  attempting  to  state  that  defense,  is  not 
felicitously  expressed.  Perhaps  it  might 
have  been  excepted  to  on  the  ground  of  in- 
sufficiency. But  if  such  an  exception  bad 
been  made  and  allowed,  defendant  would 
have  had  the  opportunity  to  file  another  an- 
swer setting  up  the  facts  with  more  cer- 
tainty-. But  there  is  in  tbe  answer  a  plain 
assertion  that  tbe  conveyance,  to  secure  the 
purchase  money  for  which  the  mortgage  was 
conccdedly  given,  was  never  delivered  to  the 
defendant  Upon  this  motion,  I  do  not  think 
I  ought  to  treat  the  answer  as  not  present- 
ing a  defense,  even  if  I  find  that  it  could 
have  been  excepted  to  as  insufficiently  stated. 
Where  such  an  objection  was  not  Interposed 
when  defendant  could  have  cured  the  defect, 
if  there  was  any,  it  ought  not  to  be  consid- 
ered to  induce  a  course  of  action  wlilch  might 
deprive  defendant  of  the  defense  he  intended 
to  present 

For  these  reasons,  this  motion  will  alao  b« 
denied  with  costs. 
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PENNINGTON  et  aI.T.  MBTROPOIilTAN 
MUSEUM  OF  ABT  et  aL 

(Oonxt  of  Chancery  of  New  lenej.   Jolj  It* 
1903.) 

WILLS-TROSTS-JtrRlSDIOTlON     IN     EQUITY— 

CHANGE   OF  3CHBMB-PAYHBNT  OF 

TAXES— CONSTRUCTION. 

1.  By  the  will  of  Jacob  S.  Rogers,  deceased, 
testator  created  a  trust  fund,  consisting  of  both 
real  and  personal  estate,  and  provided  that  the 
income  therefrom  should  be  applied  (1)  to  the 
payment  of  all  taxes  and  assessments  and  other 
impositiona  upon  the  trust  fond;  (2)  to  pay  to 
each  of  two  infants  $500  annually  as  long  as  he 
shall  live;  (3)  to  use  and  apply  the  remainder 
in  improvements  npon  the  real  estate  in  the 
trust;  and  (4)  any  balance  of  the  income  not 
■o  used  was  to  ^o  to  the  Metropolitau  Museum 
of  Art  in  the  city  of  New  York.    The  trustees 

'  were  empowered  to  lease  the  real  estate  in  the 
trust  for  terms  not  exceeding  16  years.  Upon 
the  death  of  the  lougest  liver  of  the  two  infants, 
it  la  provided  that  the  whole  trust  fund  shall 
go  to  the  Metropolitan  Museum. 

2.  The  Metropolitan  Museum;  having  applied 
to  the  trustees  of  the  fund  for  immediate  pos- 
session of  the  real  estate  in  the  trust,  under- 
takhig  to  thereafter  relieve  the  trustees  from 
the  pajnnent  of  any  taxes,  assessments,  or  im- 
positions thereon,  the  trustees  filed  their  bill  for 
instructions  and  directions  respecting  their  ooD" 
duct  in  the  management  of  the  trust 

8.  By  the  proofs,  it  appears  that  the  present 
income  of  the  whole  fund  is  insafflcient  to  dis- 
charge the  annual  taxes  now  imposed  on  the 
real  estate  in  the  fund,  and  that  there  is  no 
reason  to  anticipate  that  the  income  will  here- 
after become  sufficient  to  pay  the  taxes,  as- 
sessments, and  other  impositions  thereon.    'Beldi 

(1)  That  if  testator  did  not  anticipate  and 
provide  for  the  case  of  the  income  being  ex- 
nausted  in  the  payment  of  the  impositions  upon 
the .  real  estate,  and  if,  by  a  change  of  the 
scheme  for  the  management  of  the  trust,  the 
benefit  intended  for  the  infant  beneficiaries  and 
the  residuary  beneficiary  may  be  carried  odt 
with  the  consent  of  the  latter,  this  court  has 
power  to  direct  and  instruct  the  trustees  to  so 
change  the  scheme  of  the  trust  as  to  effectuate 
the  testator's  intention. 

(2)  That  the  power  to  direct  such  change  of 
scheme  is  grounded  on  the  necessity  of  such  a 
change  to  effectuate  testator's  intention,  which, 
onder  the  present  circomstances,  cannot  be 
carried  out. 

(3)  That  the  court  will  not  refrain  from  ex- 
eicising  its  power  in  that  regard  becanse  two 
of  the  beneficiaries  are  infants,  or  because  otk 
jections  are  made  in  behalf  of  one  of  the  in- 
fants, if  it  is  convinced  that  such  change  is 
for  the  benefit  of  the  infants,  and  their  interests 
can  be  effectually  secured  to  them. 

4.  The  trast  in  question  was  created,  and  its 
scheme  of  management  prescribed,  by  the  first 
codicil  of  testator's  will,  the  terms  of  which 
justify  the  inference  that  testator  contemplated 
that  the  income  from  the  tmst  would  suffice  to 
pay  the  taxes,  assessments,  and  other  imposi- 
tions, and  also  the  annual  sums  to  the  infant 
beneficinries.  By  a  subsequent  codicil  testator 
provided  that,  if  at  any  time  the  Income  should 
not  be  sufficient  to  discbarge  the  taxes  and  as- 
sessments, the  deficiency  should  be  paid  by  the 
residuary  beneficiary  out  of  the  iucome  from 
other  property  bequeathed  to  it  by  the  will. 
Held: 

That,  by  the  true  construction  of  this  provi- 
sion, the  testator  therein  provided  for  the  case 
of  assessments  for  municipal  imj^rovements  im- 
posed casually  and  from  time  to  time,  and  which 
at  times  might,  when  added  to  the  annual  taxes, 
exhaust  the  income  of  the  fund,  and  did  not 
have  in  contemplation  or  provide  for  the  case 


of  annnal  taxes  exhausting  the  Income  and  con- 
stantly depriving  the  infant  beneficiaries  of  the 
benefit  intended  for  them. 
(Syllabns  by  the  Court) 

BUI  by  William  Pennington  and  others,  ex- 
ecutors of  Jacob  S.  Rogers,  against  the  Met- 
ropolitan Museum  of  Art  and  others,  for  re- 
lief respecting  the  trust  arising  under  the 
will  and  codicil  of  Jacob  S.  Rogers,  and  for 
Instructions  to  the  trustees.  Referred  to  the 
master. 

The  following  extracts  from  said  vlU  and 
codicils  show  the  trust  In  <iuestloa: 

Will  of  Jacob  S.  Rogers. 

"•  •  •  Sixteenth.  All  the  rest,  residue 
and  remainder  of  my  estate  real  and  personal 
of  every  nature  and  kind  and  wherever  situ- 
ate, I  give,  devise  and  bequeath  to  my  broth- 
er Columbus  B.  Rogers,  and  my  friend  Asahel 
8.  Levy,  my  executors  hereinafter  named 
and  appointed.  To  have  and  to  hold  unto 
them,  their  successors  and  assigns  forever, 
with  full  irawer  to  receive  the  rents,  issues, 
and  profits  thereof.  In  Trust  nevertheless  to 
sell  and  convey  and  convert  the  said  real  and 
personal  estate  Into  money,  or  available  se- 
curities, and  I  order  and  direct  them  to  sell, 
convey  and  convert  the  same  Into  money  or 
available  securities,  as  soon  as  It  can  be 
done,  having  In  view  the  best  Interest  of  the 
estate,  and  thereupon,  without  delay,  to  itay 
over  the  proceeds  thereof,  and  the  rents,  in- 
come. Issues  and  profits  thereof  to  The  Met- 
ropolitan Museum  of  Art  in  the  City  of  New 
York,  a  corporation  constituted  and  created 
by  chapter  197  [page  491]  of  the  Laws  of 
1870  of  the  state  of  New  York,  for  the  use 
and  purpose  of  forming  an  Endowment  Fund 
for  the  said  Museum,  or  of  adding  to  and  en- 
larging the  Endowment  Fund  of  said  corpora- 
tion, If  such  a  fund  now  exists,  or  shall  be 
In  existence  at  the  time  of  my  death;  the  In- 
come only  of  the  fund  hereby  created,  or  In- 
tended so  to  be,  to  be  used  for  the  purchase 
of  rare  and  desirable  art  objects,  and  In  the 
purchase  of  books  for  the  library  of  said  Mu- 
seum, and  for  such  purposes  exclustvely,  the 
principal  of  said  fund  is  not  to  be  used,  di- 
minished or  impaired  for  any  purpose  what- 


ever. 


•    •    •" 


First  Codicn. 


*•  •  •  Second.  I  except  and  exclude 
from  the  rest,  residue  and  remainder  of  my 
real  and  personal  estate  given  and  devised 
by  my  said  will  and  testament  all  my  real 
estate  In  the  dty  of  New  York  and  In  the 
state  of  New  Jersey,  and  also  all  of  the  stock 
of  the  Paterson  and  Hudson  River  Railroad 
Company  and  of  the  Patterson  and  Ramajm 
Railroad  Company  which  I  may  own  or  be 
entitled  to  at  the  time  of  my  death.  And  I 
give,  devise  and  bequeath  the  same  to  Asahel 
8.  Levy  and  Jenkins  Van  Schalck,  both  of 
In  the  dty  of  New  York,  for  and  during  th«> 
lives  of  Thomas  B.  Bradford,  and  of  Theodore 
B.  Rogers,  Jr.,  grandsons  of  wj  deceased 
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brother  Theodore  Bogers,  and  for  and  during 
the  life  of  the  longest  liver  of  said  Thcmias 
B.  Bradford  and  Theodore  B.  Rogers,  Jr.,  In 
Trust  nevertheless  to  collect  and  receive  the 
rents.  Income,  Issues,  dividends.  Interest  and 
proflta  thereof  and  to  apply  and  pay  the  same 
aa  follows: 

"iBt.  To  the  payment  of  all  taxes,  assess- 
ments, Insm^nces,  alterations,  repairs,  and 
other  charges  which  may  be  or  come  against 
said  real  and  personal  estate,  or  which  may 
be  necessary  for  the  proper  care  and  preser- 
vation thereof. 

"2nd.  To  apply  to  the  use  of  each  of  the 
said  persons  above  named  viz.  Thomas  B. 
Bradford  and  Theodore  B.  Rogers  Jr.  five 
hundred  dollars  annually  so  long  as  he  may 
Uve. 

"Srd.  The  remainder  of  said  rent  and  in- 
come it  any,  shall  be  used  and  applied  to 
the  improvement  and  permanent  benefit  of 
the  real  estate  given  and  devised  in  trust  by 
this  codicil. 

"4111.  If  there  shall  still  remain  a  balance 
of  said  rent  and  income,  I  give  and  bequeath 
the  same  to  The  Metropolitan  Museum  of  Art 
in  the  City  of  New  ¥ork,  for  the  purpose  of 
forming  or  Increasing  an  Endowment  Fund 
of  said  Corporation,  as  I  have  in  said  will 
and  testament  provided. 

"My  executors  and  trustees  shall  have  and 
I  hereby  give  them  power  to  lease  and  let 
the  said  real  estate  for  terms  of  not  more  than 
15  years  at  any  one  letting  or  leasing,  and 
for  such  rents  and  upon  such  terms,  cove- 
nants, agreements  and  conditions  as  to  them 
may  seem  Just  and  proper.    •    •    • 

"Fourth.  Upon  the  death  of  the  longest 
liver  of  said  two  named  persons,  viz. 'Thomas 
B.  Bradford  and  Theodore  B.  Rogers,  Jr.  I 
«rder  and  direct  the  said  Trustees  to  sell  and 
convert  into  money  all  of  said  real  estate  de- 
vised in  trust  in  this  codicil,  >  and  I  give  and 
bequeath  the  proceeds  arising  from  said  sale 
and  convnslon,  and  the  two  above  mention- 
ed railroad  stocks,  together  with  any  ac- 
cnnaolatlons  of  the  income  from  said  proper- 
ties, to  the  Metropolitan  Museum  of  Axt  In 
the  City  of  New  Yorlc,  In  my  said  will  and 
testament  mentioned,  for  the  same  uses  and 
purposes  and  subject  to  the  same  conditions 
and  limitations  which  are  contained  in  the 
sizteenth  and  seventeenth  clauses  of  my  said 
will  and  testament,  and  as  are  therein  pre- 
scribed and  ai^Iied  to  the  gift,  devise  and 
bequest  of  the  rest,  residue  and  remainder 
of  my  real  and  personal  estate,  and  the  provi- 
sions I  have  made  in  the  event  of  the  failure 
or  Invalidity  of  the  devise  and  bequest  of 
said  rest,  residue  and  remainder  or  any  part 
thereof,  and  the  disposition  to  be  made  of  the 
same,  shall  apply  to  and  include  my  said 
real  estate  and  the  two  stocks  above  men- 
tioned and  hereby  excluded  from  and  taken 
out  of  said  rest,  residue  and  remainder  and 
hereby  intended  to  be  devised  and  bequeath- 
ed. 

'^  Iwwever,  at  the  time  this  instrument 


shall  go  Into  effect,  the  said  Metropolitan 
Museum  of  Art  in  the  City  of  New  York, 
shall  be  authorized  to  take  the  land  In  ques- 
tion by  devise,  a  sale  of  said  real  estate  shall 
not  be  necessary,  but  the  same  shall  upon 
the  expiration  of  the  trust  term  hereby  cre- 
ated, vest  in  possession  in  said  Corporation 
to  which  in  that  event  I  give  and  devise  the 
same,  and  it  shall  not  be  necessary  to  sell 
and  convert  the  remainder  of  the  rest,  residue 
and  remainder  of  my  real  estate  into  money 
as  provided  in  my  said  will  if  at  the  time  of 
my  death  the  said  Metropolitan  Museum  of 
Art  shall  be  authorized  to  take  it  by  devise, 
and  In  that  event  I  give  and  devise  the  same 
to  that  corporation  absolutely.    •    •    ♦» 

Second  OodidL 

"•  •  •  Third.  If  at  any  time  It  shaU 
happen  that  the  Income  ftom  the  real  and 
personal  estate  given  and  devised  In  trust 
by  the  second  clause  or  paragraph  of  the 
said  first  codldl  to  my  said  last  will  and  tes- 
tament shall  be  insufficient  to  pay  and  dis- 
charge the  taxes  and  assessments  which  are 
or  may  be  levied  and  Imposed  upon  said  real 
and  personal  estate,  such  deficiency  shall  be 
made  up  and  paid  and  supplied  out  of  the 
income  of  the  estate,  real  and  personal,  giv- 
en, devised  and  bequeathed  to  the  Metropoli- 
tan Museum  of  Art  by  my  said  last  will  and 
testament,  or  out  of  the  income  from  the 
fund  which  may  arise  from  the  sale  and  con- 
version of  said  real  and  personal  estate  or- 
dered and  directed  by  said  last  will  and  Tes- 
tament   •    •    *" 

Fourth  OodlciL 
'^  *  *  As  Thomas  B.  Bradford  mention- 
ed in  a  former  codicil  as  one  of  the  parties 
during  whose  life  a  certain  Trust  is  to  last 
has  since  died;  I  hereby  nominate  and  ap- 
point to  take  his  place  in  all  things  William 
Dn  Pont,  grandson  of  my  deceased  brother 
Theodore  Rogers.  And  I  hereby  declare  Wil- 
liam Pennington,  Theodore  B.  Rogers  and 
Judge  John  B.  Barkalow  are  the  executors 
and  trustees  of  and  under  my  said  last  will 
and  testament  and  the  codicils  thereto.  •  •  •" 

John  R.  Beam  and  John  W.  Origgs,  for 
complainants.  Oeorge  Holmes,  Robert  De 
Forest,  and  Robert  Thome,  for  defendant 
Metropolitan  Museum  of  Art  Alan  H.  Strong, 
tor  defendants  William  Du  Pont,  Jr.,  and 
William  Du  Pont,  his  guardian  ad  litem. 

MAQIBy  CBl  Complainants  are  the  ex- 
ecutors of  Jacob  S.  Rogers,  deceased,  and 
hold,  as  trustees,  ihe  personal  and  real  prop- 
erty withdrawn  and  excluded  from  the  resid- 
uary disposition  made  by  the  sixteenth  clause 
of  the  vriU  of  the  testator,  and  created  a 
trust  fund  by  the  provisions  of  the  second 
clause  of  the  first  codicil  to  said  will.  Their 
bill  seeks  specific  relief  respecting  the  dis- 
position and  management  of  the  trust  fund, 
and  it  contains  a  prayer  for  general  relief. 
The  defendants  ate  the  Metropolitan  Museum 
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of  Art,  a  corporation  of  the  city  of  New  York, 
Theodore  B.  Rogers,  Jr.,  William  Da  Pont, 
Jr.,  and  William  Du  Pont,  guardian  of  Wil- 
liam Du  Font,  Jr.  The  Metropolitan  Muse- 
um of  Art  has  filed  an  answer  admitting  the 
charges  of  the  bill,  and  joins  in  one  of  the 
prayers  for  specific  relief  contained  therein. 
An  answer  to  the  bill  by  the  defendant  Theo- 
dore B.  Rogers,  Jr.,  who  Is  an  infant,  has 
been  filed  by  Theodore  B.  Rogers,  his  guard- 
ian, submitting  to  the  direction  of  the  coiurt, 
and  praying  for  protection  of  the  infant's  In- 
terest An  answer  has  also  been  filed  by 
William  Du  Pont,  Jr.,  who  is  an  infant,  by 
William  Du  Pont,  his  guardian  ad  litem,  and 
by  said  William  Du  Pont,  as  general  guard- 
Ian  of  said  infant  By  that  answer  no  con- 
test is  presented  in  respect  to  the  facts  char- 
ged in  the  bill,  but  it  is  submitted  thereby 
that  no  such  specific  relief  as  Is  prayed  for 
in  the  bill  can  be  decreed,  except  on  consent 
of  said  infant,  which  consent  is  thereby  ex- 
pressly refused.  The  cause  has  been 
brought  to  hearing  upon  the  bill,  answers 
and  proofs. 

The  proofs  establish  the  following  facts: 
The  stocks  of  the  Paterson  &  Hudson  Riyer 
Railroad  Company,  and  of  the  Paterson  & 
Ramapo  Railroad  Company,  which  are  In- 
cluded in  the  trust  fund  In  question,  are  pro- 
ducing an  annual  income  of  $13,676.  The 
real  estate  In  the  city  of  New  York  included 
in  the  trust  is,  in  part,  unimproved,  pro- 
ducing no  Income;  the  remaining  part  is  a 
lot,  with  a  building  which  has  been  unoc- 
cupied for  several  years  past,  and  which 
needs  considerable  repairs  to  enable  a  rental 
to  be  obtained  for  it.  The  taxes  Imposed 
on  that  property  for  the  year  1902  were 
$6,021.49.  In  the  opinion  of  a  witness,  the 
two  tracts  are  worth  $362,000.  The  real  es- 
tate in  the  state  of  New  Jersey  in  the  trust, 
among  other  things,  includes  land  in  the  city 
of  Paterson,  viz.,  a  considerable  tract  of  un- 
improved land,  and  the  late  residence  of  the 
testator.  All  the  real  estate  in  the  dty-of 
Paterson  was  assessed  for  taxes,  for  the  year 
1902,  at  a  valuation  of  $412,790.40.  One  of 
the  executors  testified  that  he  and  his  co- 
executors  consider  this  valuation  to  be  ex- 
cessive, and  have  appealed  therefrom  to  the 
state  board  of  taxation.  The  witness,  bow- 
ever,  admits  that  the  lands  in  that  city 
have  a  valuation  of  over  $200,000.  The  an- 
nual taxes  imposed  on  that  property  at  the 
valuation  of  the  taxing  ofllce  for  the  year 
1902  were  $10,310.76.  There  are,  besides, 
large  assessments  upon  .that  property,  im- 
posed for  street  improvements  (to  an  amount 
not  disclosed  by  the  proofs),  which  have  not 
been  paid.  The  same  witness  expresses  an 
opinion  that  the  whole  Paterson  real  estate 
cannot  be  made*to  yield  an  annual  income 
of  more  than  $600.  There  is  also  included. 
In  the  trust  in  question,  some  land  situated 
at  and  in  the  vicinity  of  Pompton,  X.  J. 
The  same  witness  expresses  the  opinion  that 
that  property  cannot  be   made  to  produce 


more  than  $400  a  year.  What  annual  taxes 
are  Imposed  therein  Is  not  disclosed  by  the 
proofs. 

From  the  facts  established  by  the  proofs, 
the  following  inferences  may  be  fairly 
drawn:  (1)  That  the  present  income  of  the 
trust  is  now  insufficient  to  discliarg<e  the 
annual  taxes  imposed  upon  the  property,  and 
directed  to  be  first  paid  out  of  the  income 
by  the  first  subdivision  of  the  second  clause 
of  the  first  codicil;  (2)  that  there  is  no  rea- 
sonable probability  that  in  the  future  the 
fund  will  produce  sufficient  Income  to  dis- 
charge such  annual  impositions,  because 
there  wUl  be  no  income  to  apply  to  improve- 
ments under  the  third  subdivision  of  the  sec- 
ond clause  of  the  codicil,  and  therefore  no 
increase  produced  from  the  fund;  and  be- 
cause the  limitation  of  the  power  to  rent  the 
property  to  15-year  terms  will  prevent  the 
unimproved  land  being  let  upon  building 
leases,  which  might  increase  the  income. 

It  results  that  at  present  the  fund  can 
produce  nothing  to  satisfy  the  annual  pay- 
ments directed  to  be  made  to  the  two  in- 
fants, and  there  is  no  reasonable  likelihood 
that  it  will  do  so  for  the  future.  The  de- 
ficiency required  to  be  met  by  the  Metropol- 
itan Museum  of  Art  under  the  tliird  clause 
of  the  second  codicil  now  exists,  and  Is  like- 
ly to  continue  to  exist  and  to  be  increased 
by  the  increase  of  taxation,  and  especially 
by  assessments  for  municipal  improvements 
in  Paterson.  If  the  trustees  could  be  reliev- 
ed from  the  burdens  arising  from  the  require- 
ment to  pay  the  impositions  on  the  real  es- 
tate included  In  the  trust,  the  Income  from 
the  stocks  included  therein  would  not  only 
suffice  to  pay  the  annual  legacies  to  the  in- 
fants, but  would  leave  a  large  surplus. 

The  contention  made  by  the  guardian  ad 
litem  of  the  infant  Du  Pont  one  of  the  boi- 
cflciaries  under  the  trust,  ought  to  be  first 
considered.  That  contention  is  that,  not- 
withstanding the  trustees  are  unable.  In  the 
present  condition  of  the  trust  fund,  to  make 
any  payment  under  the  annual  legacy  to 
that  infant  and  that  the  fund  is  so  limited 
by  the  terms  of  the  trust  that  there  is  no 
reasonable  probability— indeed,  no  possibil- 
ity—that any  such  payment  can  be  made 
hereafter,  yet  none  of  the  relief  sought  by 
this  bill  can  be  granted  without  the  consent 
of  that  Infant  As  the  infant  is  not  aui 
Juris,  he  is,  of  course,  incapable  of  giving 
a  consent  upon  which  the  action  of  the  court 
in  making  a  decree  under  this  bill  could  be 
supported.  The  guardian  ad  litem  has  no 
power  either  to  give  or  to  withhold  such  a 
consent  But  a  court  of  equity  is  not  ham- 
pered in  the  administration  of  relief,  in  a 
proper  case,  by  the  inability  of  an  infant 
to  give  consent  to  Its  action.  Thus,  where 
an  infant,  if  adult,  would  be  bound  to  make 
an  election,  the  court  may  defer  the  question 
of  election  until  he  becomes  of  age.  If  it  can 
be  done  without  prejudice  to  the  rights  of 
other  parties,  but  will  ordinarily  make  In- 


Digitized  by 


Google 


N.J.) 


PENNINGTON  ▼.  METBOPOLITAN  MUSEUM  OF  ABT. 


471 


quiry  whether  it  is  to  the  infant's  interest 
to  elect,  and  what  election  should  be  made, 
and  will  thereon  make  an  election  in  the 
InCanfs  behalf.  Fom.  £q.  Jar.  §  509;  Streat- 
fleld  T.  Streatfleld,  1  White  &  Tudor,  U  a  Eq. 
225,  and  notes. 

It,  in  the  case  before  us,  consent  is  neces- 
sary, and  can  be  given  by  the  court  in  the 
infant's  behulf,  it  would  seem  to  be  inequita- 
ble to  stay  the  hand  of  the  court  until  this 
infant  becomes  of  age,  because  the  long  de- 
lay will  not  only  injure  the  Infant  objecting, 
but  the  other  Infant  beneficiary  who  submits 
himself  to  the  judgment  of  the  court,  and 
would  also  operate  injuriously  upon  the  resid- 
uary beneficiary.  Upon  the  pleadings  and 
proofs,  I  deem  it  my  duty  to  determine  (1) 
whether  this  court  is  possessed  of  power  to 
grant  the  specific  relief  prayed  for,  or  any 
part  of  it,  or  any  germane  relief  under  the 
prayer  of  the  bill;  and  (2)  whether,  if  the 
court  possess  such  power,  it  should  refrain 
from  exercising  it  because  of  the  Infancy  of 
two  of  the  beneficiaries  under  this  trust 

Before  addressing  myself  to  these  inquiries, 
it  is  proper  to  state  that  the  interests  of  the 
infant  beneficiaries  are  not  correctly  called 
"annuities."  An  annuity  arises  upon  the 
grant  of  a  yearly  sum,  with  the  payment  of 
which  the  grantor  has  charged  himself,  and 
would  have  been  liable  at  the  common  law 
to  a  writ  of  annuity.  C!o.  Lttt  144,  £.  Here 
is  no  bequest  of  an  annual  sum,  under  which 
the  executors  might  -be  required  to  set  aside 
a  fund  sufiiclent  to  raise  such  sum.  The  in- 
fants' interests  are  created  and  fixed  by  the 
terms  of  the  trust  They  are  not  entitled  to 
a  fixed  annual  sum  at  all  events,  but  only  to 
an  annual  sum  if  the  income  of  the  fimd  in 
each  year  permits.  Therefore,  i(  in  any  year 
the  income  does  not  suffice  to  pay  the  whole  or 
any  part  of  the  annual  sum,  the  trustees  are 
without  power  to  make  up  the  deficiency  out 
of  the  subsequent  income.  Nor  can  there  be 
the  least  pretense  that  the  annual  sums  are 
charged  upon  the  principal  of  the  trust  fund. 
Baker  t.  Baker,  6  H.  li.  C.  615;  Wharton  ▼. 
Masterson,  Jj.  R.  App.  Oas.  [1895]  186.  Con- 
tinued deficiency  of  income  to  pay  the  an- 
nual sums  will  therefore  result  in  a  total  loss 
to  the  infants  of  the  benefit  which  testator 
intended  them  to  receive.  If  the  interests  of 
the  infants  under  this  trust  were  strictly  an- 
nuities, the  case  would  fall  within  the  line 
of  Bngllsh  cases  in  which  the  Court  of 
Chancery  has  required  the  annuity  to  be  se- 
cured, and,  after  security  given,  has  disposed 
of  the  residue.  Thus,  in  Slannlng  v.  Style, 
3  P.  Wms.  334,  upon  a  will  bequeathing  an 
annuity  to.  testator's  wife,  and  charging  it 
upon  the  personal  estate,  Iiord  Talbot  de- 
creed the  executors  to  bring  into  court  suffi- 
cient of  the  bonds  and  securittes  of  the  es- 
tate to  answer  the  annuity.  In  re  Parry,  L. 
B.  42  Chan.  DiT.  670,  North,  J.,  upon  a  will 
bequeathing  annuities,  and  then  bequeatliing 
the  residue  of  testator's  property  after  pay- 
ment of  the  aimulties,  held  that  while  the 


annuitants  would  not  be  entitled  to  hare  (be 
estate  converted,  and  a  sum  sufficient  to  an- 
swer the  ojmnlties  invested,  they  were  en- 
titled to  have  the  annuities  sufficiently  se- 
cured; and  he  decreed  that  such  security 
should  be  given  by  a  first  mortgage  on  cer- 
tain real  estate  of  the  testator,  which  was 
part  of  the  residue,  and,  wlien  so  secured, 
that  the  rest  of  the  income  of  the  estate 
should  be  divided  among  the  residuary  lega- 
tees. A  like  doctrine  has  been  applied  in  a 
well-considered  'case  In  New  Hampshire. 
Healy  v.  Tappan,  46  N.  H.  243,  86  Am.  Dec. 
159.  With  respect  to  annuities  so  secured, 
the  Court  of  Chancery  has,  when  the  income 
has  proved  to  be  insufflcient  to  satisfy  the 
annual  payment,  required  the  deficiency  to 
be  made  up  from  the  subsequent  income,  or 
even  from  the  principal.  May  v.  Bennett,  1 
Bussell,  370;  Boyd  v.  Buckle,  10  Simmons, 
695;  Booth  t.  Colton,  Law  Rep.  6  Chan.  App. 
684;  Baker  ▼.  Baker,  ubl  sup.  But  the  case 
under  consideration  is  distlnguisbed  from 
those  cases,  because,  as  before  stated,  the  in- 
fants are  not  annuitants.  Their  interest  is 
confined  to  a  share  of  the  income  to  be  paid 
annually,  if  the  income  extends  so  for.  If 
the  income  does  not  suffice  for  any  annual 
payment,  the  deficiency  does  not  fall  upon 
any  subsequent  income  or  the  principal  of 
the  fund.  The  residuary  legatee  ia.  therefore 
in  no  resi)ect  concerned  in  that  deficiency. 
It  cannot  be  required  to  give  security  that  the 
income  shall  be  sufflcient  and  is  under  no 
liability  if  the  income  never  becomes  suffi- 
cient The  solution  of  the  problem  presented 
in  this  case  must  be  found  in  the  application 
of  other  principles. 

Complainants  are  trustees  of  a  fund  of 
great  value.  They  exhibit  and  prove  a  situa- 
tion in  vhich  the  fund  does  not  now  serve 
the  evident  purpose  of  its  creator,  in  respect, 
at  least  to  his  Infant  beneficiaries.  They 
show  that  there  is  no  reasonable  pi'obability 
that  the  situation  will  improve  in  the  future. 
It  Is  not  too  much  to  say  that  in  view  of  the 
possible  and  probable  Increase  of  municipal 
impositions  by  way  of  taxes  and  assessments, 
there  is  no  reasonable  expectation  of  an  im- 
proved situation.  Under  such  circumstances, 
they  apply  to  tiiis  court  for  directions  as  to 
their  duty.  They  invoke  the  action  of  the 
court  under  its  well-settled  jurisdiction  to 
construe  wills  and  trusts,  and  to  aid  ex- 
ecutors and  trustees  by  instructions  and  di- 
rections, where  necessary  and  proper.  The 
trustees  bring  this  matter  to  the  attention 
of  tlie  court  upon  the  demand  of  the  residi> 
ary  legatee,  the  ultimate  beneficiary  of  tes- 
tator's bounty  under  the  trust  if  complain- 
ants yield  to  this  demand,  it  is  evident  they 
will  themselves  be  liable  to  a  charge  of  a 
breach  of  trust  For  it  is  impossible  to  deny 
that  the  course  of  action  requested  by  the  de- 
fendant the  Metrc^olltan  Museum  of  Art  is 
not  in  accord  with  the  apparent  Intent  of  the 
testator  expressed  in  the  language  set  out 
in  the  prefatory  statement.    That  language 
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Slearly  indicates  tbat  testator's  intent  was 
titiat  the  whole  fund,  real  and  personal,  should 
be  kept  Intact  iu  the  trust  as  long  as  the 
longest  liver  of  the  two  infants  should  sur- 
Tlve.  What  this  defendant  seeks  is  that, 
notwithstanding  this  Intent,  the  real  estate 
may  now,  at  once,  be  released  from  the  trnst 
and  given  to  It  in  immediate  possession.  As 
it  must  be  conceded  that  the  defendant  has, 
under  the  terms  of  the  trust,  a  present  vested 
Interest  in  the  whole  fund,  this  course  will 
only  accelerate  the  purpose  Ihtended,  and  put 
the  residuary  beneficiary  In  a  possession  to 
which  it  must  ultimately  come.  But  it  must 
also  be  conceded  that  this  course  will  alter 
the  scheme  of  the  trust  as  devised  by  the 
testator. 

It  is  not  easy  to  determine  what  motive 
actuated  the  testator  to  include  in  this  trust 
both  real  and  personal  property  which  must 
have  been  of  great  value  at  the  time  he  ez- 
ecuted  the  will  and  codicil,  and  which  is  now 
worth  over  half  a  million  dollars,  and  also 
to  Include  therein  real  estate  which  is  un- 
improved and  in  a  condition  which,  under 
the  terms  oC  the  trust,  precludes  the  possi- 
I>ility  of  improvement  and  of  any  income 
therefrom.  It  is  clear  that  bis  sole  purpose 
could  not  have  been  to  secure  the  annual 
payment  of  the  comparatively  paltry  sums 
given  to  the  two  infants.  His  purpose  must 
have  had  a  broader  scope.  In  my  Judgment, 
he  contemplated  that  the  Income  from  the 
personal  estate,  and  such  of  the  real  estate 
as  produced  income,  would  always  be  suf9- 
ctent  to  satisfy  the  primary  charges  imposed 
thereon  by  the  first  subdivision  of  the  sec- 
ond clause  of  the  first  codicil,  and  the  an- 
nual sums  to  the  two  infants  directed  to  be 
paid  by  the  second  Bubdivlsion  of  the  same 
codicil,  and  that  his  motive  may  be  inferred 
to  have  been  to  keep  the  unimproved  and 
nonincome  producing  real  estate  in  the  trust 
until  Its  termination,  when  the  ultimate  ben- 
eficiary would  receive  it,  with  the  benefit 
of  what  has  been  called  the  "unearned  In- 
crement" 

The  residuary  beneficiary  supports  its  de- 
mand upon  .the  trustees  upon  the  doctrine 
of  a  line  of  cases  in  the  English  Court  of 
Chancery.  That  doctrine  is  that,  when  an 
Interest  under  a  will  is  vested  in  one  who  Is 
or  becomes  sui  Juris,  the  court  will,  upon  his 
demand,  put  him  in  immediate  possession 
thereof,  notwithstanding  the  testator  post- 
poned his  possession  to  a  later  period,  if  It 
clearly  appears  that  no  other  person  is  in- 
terested in  the  property  which  will  be  affect- 
ed thereby.  This  doctrine  seems  firmly  es- 
tablished in  those  courts,  the  leading  case 
of  Saunders  v.  Vautier,  Or.  A  Ph.  243,  In 
which  It  was  first  enunciated,  having  been 
repeatedly  followed  and  approved.  Gosling 
V.  Gosling,  1  Johnson,  265;  Re  Colson  Will, 
Kay,  133;  Coventry  v.  Coventry,  2  Dr.  &  Sm. 
47;  Josselyn  v.  Josselyn,  9  Sim.  963;  Rocke 
T.  Rocke,  9  Bevan,  66;  Re  Jacobs  Will,  29 
Bevan,  402;  Wharton  v.  Masterson,  ubl  sup. 


If  the  relief  sought  for  In  this  case  depended 
upon  the  application  of  the  doctrine  of  those 
cases,  I  should  find  serious  difficulty  in 
granting  It  The  Infant  beneficiaries  have 
an  Interest  In  the  trust  fund  during  tbeir 
Joint  lives,  and  the  survivor  of  them  lias 
such  an  interest  as  long  as  be  shall  snrvlTe. 
If,  under  the  circumstances  disclosed,  tlie 
interest  of  the  infant  beneficiaries  may  be 
Ignored,  the  doctrine  seems  to  me,  at  pres- 
ent, to  be  in  opposition  to  the  rule  requiring 
courts  to  carry  out  and  effectuate  the  ex- 
pressed will  of  the  testator.  The  doctrine 
was  frankly  and  forcibly  stated  by  Vice 
Chancellor  Page  Wood  in  Gosling  t.  Gosling, 
ubi  sup.,  thus:  that  the  Court  of  Chancery 
does  not  hesitate  to  strike  out  of  a  will  any 
direction  that  a  beneficiary  shall  not  enjoy  an 
Interest  thereunder  until  a  later  period,  when 
the  beneficiary  has  a  vested  interest  and  has 
become  sul  Juris,  and  demands  immediate 
possession.  This,  It  seems  to  me.  Is  substi- 
tuting the  will  of  the  beneficiary  for  the  will 
of  the  testator.  It  cannot  however,  be  open 
to  doubt  that  a  court  of  equity,  in  dealing 
with  trusts,  has  a  right  to  break  in  upon 
and  thwart  the  expressed  will  of  the  cre- 
ator of  the  trust  In  some  cases.  A  notable 
example  of  such  a  case  Is,  when  the  trustee, 
to  whom  the  creator  of  the  trust  has  ex- 
pressly given  power  of  management  and  con- 
trol, becomes  incompetent  or  is  misconduct- 
ing himself,  to  the  peril  of  the  trust  and 
those  Interested  therein,  this  court  has  never 
hesitated  to  remove  such  a  trustee,  and  to 
substitute  its  own  appointee.  The  reason 
for  such  action  is  evidently  necessity,  and  its 
purpose  Is  to  carry  out  the  expressed  inten- 
tion of  the  creator  of  the  trust  which  Inten- 
tion Is  imperiled  if  his  appointment  of  a 
trustee  canuot  be  revoked  for  good  reasons, 
and  a  trustee  substituted  by  the  decree  of 
the  court  If  trustees  disclose  a  situation  of 
their  trust  In  which  a  slavish  adherence  to 
the  terms  of  the  trust  will  operate  to  wholly 
prevent  the  benefits  Intended  by  Its  creator, 
and  they  seek  Instructions  and  directions  as 
to  their  duty,  I  think  that  instruction  and 
directions  for  a  course  of  conduct  which, 
though  differing  from  that  prescribed  by  the 
terms  of  the  trust  will  actually  carry  out 
the  Intent  of  the  creator,  may  well  be  ground- 
ed upon  and  sustained  by  the  necessity  of 
the  case.  The  benefits  Intended  for  the  ben- 
eficiaries are  the  main  subjects  of  considera- 
tion. The  modes  In  which  those  benefits 
may  be  attained  are  incidental,  and  neces- 
sity may  require  a  change  of  mode  to  pro- 
duce the  intended  effect.  The  power  of  the 
court  may  well  be  exercised  In  a  case  of 
evident  necessity.  How  far  it  may  extend 
on  other  grounds  need  not  be  considered. 

It  Is  not  improper  to  add  that  I  should  find 
extreme  difficulty  in  applying  even  the  doc- 
trine of  necessity  to  a  case  where  the  cre- 
ator of  the  trust  has  plainly  disclosed  an  in- 
tent to  limit  the  benefit  he  Intended,  by  ao 
adherence  to  a  course  ot  cor  duct  eipressly 
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mapped  oat  In  the  management  of  the  trust. 
In  the  present  case,  U  we  assume  that  the 
testator  contemplated  a  situation  such  as  now 
confronts   the   trustees,   and   made   express 
yrofislon  for  It,  bow  could  It  be  maintained 
that  any  necessity  existed  requiring  tbe  court 
to  direct  tbe  trustees  to  take  another  course 
«f  condnct,  on  the  mere  ground  that  it  would 
be  more  beneficial  tlian  that  course  which 
the  testator  prescribed?    I  have   examined 
carefully  all  the  cases  cited  In  argument,  or 
which  have  been  discovered  by  me,  on  the 
subject  of  the  power  of  a  court  of  equity  to 
deal  with  trusts  under  circumstances  such 
as  are  presented  In  this  case.    I  have  found 
none  more  satisfactory  in  reasoning  and  con- 
clusions than  thosie  decided  in  the  state  of 
Illinois.    In  a  well-cousldered  case,  arising 
upon  a  trust  created  by  deed,  the  court  tield 
(the  opinion  being  delivered  by  Caton,  0.  J.) 
that  in  an  emergency  which  had  not  been 
considered  by  the  creator  of  the  trust,  and 
which,  it  anticipated,  would  have  been  pro- 
vided for,   a    court   of   equity  might   take 
tbe  place  of  the  creator  of  the  trust,  and  do 
what  he  would  have  done.    This  power  was 
placed  upon  the  ground  of  a  necessity  to  car- 
ry out  the  Intent  of  the  trust,  when,  by  un- 
foreseen circumstances,  it  was  not  answer- 
ing the  purpose  of  its  creation,    Curtlss  v. 
Brown,   29    111.    201.    Afterward,    the    same 
court  held  that  the  pow&r  of  a  court  of  equity 
to  break  In  upon  the  terms  of  a  trust,  or  to 
change  the  terms  and   conditions  Imposed 
by  its  creator,  exists  only  in  extreme  cases, 
as,  when  not  to  exercise  the  power,  the  prop- 
erty held  in  trust  may  be  lost  or  wholly  fall 
to  answer  the  purposes  of  the  trust.    Voris  v. 
Sloan,  68   111.   688.     The  same   court,   with 
more  questionable  propriety,  upheld  the  Ju- 
risdiction of  a  court  of  equity  to  sell  lands 
in  which  a  life  tenant  or  remainderman  had 
respective  interests,  and  to  invest  the  pro- 
ceeds, when  it  was  made  to  appear  that,  un- 
less a  conrt  of  equity  interfered,  the  prop- 
erty would  be  lost  to  both  the  life  tenant 
and  the  remainderman,   although  no   trust 
was  involved  in  that  case.    Gavin  v.  Ourtin, 
m  la  610,  49  N.  E.  523,  40  L.  R.  A.  776. 
Later  the  court,  while  admitting  the  power 
of  a  conrt  of  equity  to  interfere  with  a  trust 
when  the  preservation  of  the  subject-matter 
ot  the  trust,  or  other  like  necessity,  required 
interference,  limited  the  power  to  such  cases 
of  necessity,  and  refused  to  direct  a  change  of 
trust  property  merely  to  increase  income,  or 
to  subserve  the  Interest  of  persons  entitled 
to  the  income.    Johns  t.  Johns,  172  III.  472, 
50  N.  B.  837. 

Bectnring  to  the  will  and  its  codicils,  for 
the  purpose  of  determining  what  was  the 
intent  of  the  testator  in  respect  to  this  trust 
and  its  management,  it  is  plainly  apparent 
thet  his  purpose  was  to  benefit  two  classes 
o{  persons,  viz.,  (1)  tbe  two  Infant  bene- 
ficiaries, who  were  each  to  receive  $500  in 
eai'h  year,  if  the  income  of  the  fund  should 
hi  nfflcient  therefor;  and  (2)  the  Metropoli- 


tan Museum  of  Art,  to  which  the  whole  fund 
is  to  go  at  the  death  of  the  survivor  of  the 
two  infants.  Looking  at  the  provisions  of 
the  irill  and  the  first  codicil,  they  entirely 
Justify  the  inference  that  the  testator  con- 
templated and  expected  that  the  Income  from 
the  fund  would  suffice,  not  only  to  discharge 
the  payments  required  by  the  first  subdivi- 
sion of  the  second  clause  of  that  codicil,  bat 
also  to  pay  the  annual  sums  to  the  Infant  ben- 
eficiaries under  the  second  subdivi'sion  there- 
of, and  that  there  might  be  a  remainder  to 
be  applied  by  the  trustees  to  the  improve- 
ment of  the  property  under  the  tliird  subdi- 
vision thereof,  and  even  a  balance  to  be 
paid  to  the  Metropolitan  Museum  of  Art  un- 
der the  fourth  subdivision  thereof.  Consid- 
ering the  great  value  of  the  real  and  personal 
property  which  the  testator  impressed  with 
this  trust,  there  is  another  plain  inference  to 
be  drawn,  as  before  suggested,  viz.,  that  tes- 
tator's intent  was  that  the  ultimate  bene- 
ficiary should  receive  the  whole  fond  at  the 
death  of  the'  surviving  infant,  with  such  en- 
hanced value  as  it  might  then  have. 

But  there  are  provisions  contained  In  the 
third  clause  of  the  second  codicil  which  have 
a  bearing  upon  what  was  in  the  contempla- 
tion of  the  testator  when  he  made  the  final 
scheme  for  this  trust,  and  which  have  given 
me  much  dUficulty.  By  that  clause  it  is  pro- 
vided that  if  at  any  'time  the  Income  of  the 
trust  fund  should  be  insufllcient  to  "discharge 
taxes  and  assessments"  upon  the  real  and 
personal  estate  In  the  fund,  the  deficiency 
shall  be  paid  out  of  the  income  receivable 
by  the  Metropolitan  Museum  under  the  other 
provisions  of  testator's  will.  Do  the  provi- 
sions of  this  third  codicil  Justify  and  require 
the  Inference  tliat  the  testator  contemplated 
that  at  some  future  time  the  income  from  the 
trust  fund  would  become  constantly  insuffi- 
cient to  discharge  tbe  annual  taxes,  and  that 
he  intended  that  in  such  event  the  Metro- 
politan Museum  should  thereafter  pay  the 
deficiency  for  the  life  of  the  surviving  bene- 
ficiary? It  will  be  perceived  that  if  such 
Intent  must  be  inferred,  It  produces  on  altera- 
tion of  the  scheme  of  the  trust  previously  pre- 
scribed. That  scheme  contemplated  and  pro- 
vided for  yearly' benefits  to  the  Infant  bene- 
ficiaries. The  suggested  alteration  would, 
when  the  income  proved  constantly  Insuffi- 
cient to  pay  the  annual  taxes,  wholly  de- 
prive them,  of  any  benefit.  The  original  pro- 
vision provided  for  possible  benefits  to  the 
Metropolitan  Museum  out  of  the  Income. 
Tbe  alteration,  when  the  annual  taxes  con- 
stantly exceed  the  Income,  would  impose  a 
burden  on  that  beneficiary,  to  continue  for 
an  indefinite  period,  during  which  it  would 
have  no  use  of  the  trust  fund,  or  any  part  of 
it  An  alteration  so  completely  destructiye 
of  tbe  whole  scheme  of  the  trust  ought  not  to 
be  adopted  upon  a  construction  of  the  sec- 
ond codicil,  unless  that  construction  Is  neces- 
sary. If  the  language  of  the  third  clause  la 
reasonably  capable  of  a  construction  which 
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will  be  In  conformity  with  the  previous 
scheme,  I  think  it  should  be  adopted.  It  is 
difficult  to  conceive  that  the  testator,  if  he 
Intended  so  radical  a  change  in  the  scheme 
of  the  trust,  would  not  have  expressed  It  in 
some  more  explicit  language.  If  he  had  said 
that  the  ultimate  beneficiary  should  make  up 
the  deficiency  in  the  taxes  and  assessments, 
imposed  on  the  trust  fund,  whenever  the  in- 
come of  the  fund  should  thereafter  become 
insufficient  therefor,  such  an  intent  might, 
perhaps,  be  found.  But,  in  providing  for  the 
making  up  of  such  deficiency,  he  used  the 
words  "at  any  time,"  which  may  refer  to  a 
single  time  or  single  times,  and  do  not  sug- 
gest the  idea  of  constant  and  continued  de- 
ficiency, and,  in  my  judgment,  give  a  clue  to 
the  meaning  of  the  testator.  Taxes,  as  is 
well  known,  are  imposed  upon  valuations  not 
often  changed,  although,  when  changed,  us- 
ually Increased.  But  assessments  are  im- 
posed by  reason  of  benefits  conferred  by  mu- 
nicipal Improvements,  which  are  not  con- 
stant, but  casual.  Now,  there  is  included  in 
this  trust  a  large  tract  of  unimproved  real 
estate  in  the  growing  city  of  Paterson.  It 
must  have  been  in  the  contemplation  of  tes- 
tator that  municipal  improvements  would  be 
made  which  would  occasion  Assessments  to 
be  imposed  from  time  to  time  upon  that  prop- 
erty, which  assessments,  when  added  to  the 
ordinary  yearly  taxes,  would  exhaust  the  In- 
come of  the  fund.  In  my  Judgment,  the  in- 
tent of  the  testator,  discoverable  from  this 
clause,  when  applied  to  the  subject-matter 
of  the  trust,  was  to  provide  for  such  casual 
and  Intermittent  impositions,  and  that  it  did 
not  extend  to  or  contemplate  the  situation  with 
which  the  trustees  are  confronted,  when  the 
income  is  insufficient  to  discharge  the  ordi- 
nary annual  taxes,  and  there  Is  no  reasonable 
ground  to  suppose  it  will  ever  become  suffi- 
cient for  that  purpose. 

Having  reached  the  conclusion,  upon  the 
proofs,  that  the  trustees  cannot,  under  the 
present  circumstances,  or  any  circumstances 
that  can  be  anticipated,  so  manage  the  trust 
fund  as  to  carry  out  the  plain  intentions  of 
the  testator,  and  being  of  opinion  that  the 
circumstances  were  not  within  the  contem- 
plation of  testator,  or  the  subject  of  any  di- 
rection in  the  scheme  of  the  trust  as  devised 
by  him,  I  am  led  to  the  further  conclusion 
that  a  case  of  necessity  is  presented,  requir- 
ing the  Intervention  of  this  court  and  direc- 
tions for  a  change  in  the  management  of  the 
trust  fund,  U  by  such  change  the  manifest 
intention  of  the  testator  can  be  practically 
carried  into  effect  Nor  do  I  think  this  court 
should  refrain  from  intervening  in  the  man- 
agement of  the  trust  fund  because  two  of  the 
benefldarleB  are  infants.  Under  the  situa- 
tion in  which  the  trust  is,  it  is  obvious  that 


the  provision  made  for  their  benefit  will  be 
wholly  unavailable  to  them.  If,  by  the  in- 
tervention of  this  court  and  a  direction  for  a 
change  In  the  management  of  the  trust,  the 
benefit  intended  for  them  may  be  made  avail- 
able and  Indubitably  secured  to  them,  an  ad- 
ditional reason  for  the  intervention  of  the 
court  Is  disclosed.  I  entertain  no  doubt  of 
my  power  to  determine  whether  snch  e 
change  would  be  tor  their  benefit,  and,  find- 
ing it  to  be  for  their  ben^t,  to  direct  sucb 
a  change. 

The  trust  fund  under  consideration  is  so 
large  that  It  cannot  be  difficult  to  formulate 
some  scheme  for  Its  management  which,  with 
the  assent  and  concurrence  of  the  residuary 
beneficiary,  the  Metropolitan  Museum,  will 
practically  carry  out  testator's  intentions. 
But  I  do  not  think  the  matter  is  so  presented 
that  I  can  now  determine  what  is  a  proper 
or  Judicious  scheme.  The  Metropolitan  Muse- 
tmi,  by  Its  answer,  offers  that,  if  it  is  per- 
mitted to  come  at  once  into  possession  of  the 
real  estate  Included  in  the  fund,  freed  from 
the  trust,  it  will  accept  the  same,  and  relieve 
the  trust  fund  from  any  liability  for  the  taxes 
and  assessments,  etc.,  imposed  and  to  be  Im- 
posed thereon,  which  now  burden  and  ex- 
haust the  Income.  This  would  leave  In  the 
trust  the  railroad  stocks,  now  producing  an 
Income  many  times  exceeding  the  annual 
sums  payable  to  the  infant  beneficiaries.  So 
long  as  the  dividends  from  those  stocks  are 
paid,  the  infants'  interests  will  be  protected. 
On  being  reminded  at  the  argument  that  rail- 
road stocks  are  not  securities  in  which  trust 
funds  may  be  properly  invested,  the  counsel 
for  the  Metropolitan  Museum  offered  to  give 
additional  security,  to  be  approved  by  this 
court,  for  the  complete  and  adequate  protec- 
tion of  the  income  therefrom,  so  as  to  per- 
petually assure  its  sufficiency  to  pay  the  an- 
nual sums  due  the  infants  during  their  re- 
spective lives.  Such  a  security  ought,  of 
course,  to  be  of  a  kind  which  trust  funds  may 
be  Invested  In.  Some  suggestion  was  made 
that  security  might  be  given  upon  some  part 
of  the  real  estate  of  which  the  Metropolitan 
Museum  seeks  the  present  possession.  But 
if  this  suggestion  be  pursued.  It  is  obvious 
that  the  material  for  the  formulation  of  a 
proper  scheme  is  not  before  me.  The  ques- 
tion would  Involve  the  consideration  of  what 
real  estate  should  be  thus  mortgaged,  and 
the  right  of  the  Metropolitan  Museum  to  ex- 
ecute such  a  mortgage. 

Under  these  circumstances,  I  think  the 
cause  should  be  referred  to  a  master  to  con- 
sider and  report  a  scheme  for  the  manage- 
ment of  the  trust  fund  upon  the  lines  of  the 
above  opinion,  so  that,  upon  the  coming  in 
and  approval  of  his  report,  a  decree  may  be 
made  in  conformity  thereto. 
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m  N.  J.  u  sii) 

WAliLACE,  MITLLBB  &  CO.,  Limited,  T. 

LEBER  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  22,  1903.) 

INDBMNITT— ACTION  ON  CONTRAOT-BTIDBNCB 
—DEPOSITION. 

1.  Defendants,  by  a  contract  in  writing, 
agreed  to  indemnify  the  plaintiffs  with  respect 
tn  the  doty  npon  4,000  bags  of  sugar  bought 
that  day  by  the  plaintiffs  from  Messrs.  Bunge 
&  Co.,  through  the  mediation  of  the  defendants. 

Held,  that  when  sued  on  their  contract  the 
defendants  were  entitled  to  exhibit,  at  the 
trial,  the  contract  of  sale  between  Messrs. 
Bunge  &  Co.  and  the  plaintiffs,  of  eren  date 
therewith,  for  the  sale  of  4,000  bags  of  sugar, 
made  through  their  mediation,  in  so  far  as  such 
contract  described  or  tended  to  identify  the 
iiabject-matter  of  tiieir  indemnification;  but 
that  they  were  not  entitled  to  treat  the  other 
provisions  of  snch  contract  of  sale  as  conditions 
precedent  to  their  contract  of  indemnity. 

2.  A  deposition  taken  under  section  4o  of  an 
act  concerning  evidence  (P.  L.  1900,  p.  375),  and 
returned  and  filed  with  the  court  in  which  the 
action  is  pending,  or  with  the  clerk  thereof,  is, 
80  long  as  it  remains  a  file  of  such  court,  to 
be  treated  as  testimony  delivered  in  the  cause, 
wliich  either  party  may  read  to  the  jury. 

3.  Held,  also,  that.  If  a  deposition  contained 
no  competent  pioot  favorable  to  the  party  who 
aeeks  to  read  it  to  the  jury,  he  is  not  injured 
by  the  denial  of  his  abstract  right  in  thia  re- 
spect. 

Dixon,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Error  to  Snpren&e  Court 

Action  by  Wallace,  Muller  ft  Co.,  Limited, 
against  Edward  F.  Leber  and  Louis  Meyer. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Afilrmed. 

The  writ  of  error  In  this  case  brings  up 
for  review  the  judgment  entered  In  the  Su- 
preme Court  In  favor  of  the  plalntlffa  in  the 
mm  of  13,435.16,  npon  a  verdict  of  a  Jury 
rendered  at  a  trial  at  the  Hudson  circolt,  be- 
fore Mr.  Justice  Collins. 

The  action  was  brought  to  recover  dam- 
ages for  tbe  alleged  breach  of  two  contracts, 
reading  respectively  as  follows: 

"Wallace,  Muller  &  Co.,  Limited. 

"New  York,  Sept  19th,  1897. 

'Veeeta.  Wallace,  Muller  &  Co.  Ltd.  48 
Pearl  St,  City— Dear  Sirs:  In  accordance 
^th  our  agreement,  we  hereby  guarantee  to 
yon  that  the  duty  on  the  4,000  bags  of  Dutch 
Sngar,  bought  to-day  from  Messrs.  W.  Bunge 
t  Co.  Rotterdam,  through  our  mediation,  shall 
not  exceed  $1.95  per  100  lbs.  Any  excess  in 
duty  which  you  may  be  called  upon  by  the 
Government  to  pay  will  be  promptly  refund- 
ed by  us  to  you  without  any  objections  what- 
loever. 

"TTours  very  truly,  Leber  &  Meyer." 

'Wallace,  Muller  &  Ga,  Limited. 

"New  York,  Sept  24th,  1897. 

■Messrs.  Wallace,  Muller  &  Co.  Ltd.  48 

Pearl  St,  City— Dear  Sirs:     In  accordance 

vitb  our  agreement,  we  hereby  guarantee  to 

yon  that  the  duty  on  the  4,000  bags  of  Dutch 

*  2.  See  DepoalUons,  vol.  It.  Cant.  Dig.  !i  237,  238, 

216. 


Sugar,  bought  to-day  of  Messrs.  W.  Sunge  & 
Co.  Rotterdam,  through  our  mediation,  shall 
not  exceed  $1.95  per  100  lbs.  Any  excess  In 
duty  which  you  may  be  called  upon  by  the 
Government  to  pay  will  be  promptly  refund- 
ed to  you  by  us,  without  any  objections  what- 
soever. 
"Yours  very  truly,  Leber  ft  Meyer." 

'    The  contracts  of  sale  were  as  follows: 
"Edward  F.  Weber.  Louis  Meyer. 

"Leber  &  Meyer, 
•'Importers,  Exporters  and  Commission 
Merchants, 
"8,  5  ft  7  William  St,  and  8  South 
William  St 
"Cable  Address:  Telephone,  937  Broad. 

"Lteber,  New  York. 
"ABC  Code. 

"New  York,  Sept  18th,  1897. 
"Sold  for  account  of  Messrs.  Bunge  &  Co., 
Rotterdam,  to  Messrs.  Wallace,  Muller  &  Co. 
Ltd.,  Two  thousand  (2,000)  double  100  pound 
bags  Dutch  Granulated  Sugar,  ^q%^'  at  12.6 
(Twelve  Shillings  and  Sixpence)  per  112 
pounds  net,  cost  vid  freight  New  York,  ship- 
ment per  steamer  from  Holland  on  or  about 
October  6th,  1887,  two  thousand  (2,000)  bags 
as  above  at  12.7%  (Twelve  Shillings  Seven  and 
One-half  Pence)  per  112  pounds  net,  cost  and 
freight  New  York,  shipment  per  steamer  from 
Holland  on  or  about  October  23rd,  1897. 

"Terms  of  payment:— Buyers  agree  to  open 
90  days  date  Letter  of  credit  In  favor  of 
Messrs.  W.  Bunge  &  (3o.  Rotterdam,  on 
London  Bank^s  and  to  cover  Marine  Insur- 
ance. Sellers  are  to  have  the  option  of  draw- 
ing 90  days  or  60  days,  allowing  buyers  In 
latter  case  ^  per  cent  on  Invoice. 

"Leber  &  Meyer,  Agents. 
"Accepted. 
"Wallace,  Muller  ft  Co.,  Limited. 

"DooumenU  io  eonsM  of  Bittt  of  Lading, 
Consular  Certifloate  and  Oertifioaie  tigned  &y 
the  Mai/or  of  the  oit]/  where  the  Refinery  it 
tittiated,  attested  i]/  V.  8.  Consul,  as  per  at- 
tached form.  Leber  <t  Meyer!' 

"Wallace,  Muller  i  Co.,  Limited. 
"W.  L.  W. 

"(Name  of  Country.) 

"(Name  of  place  where  certificate  is  issued) 

"(Date) 

"This  is  to  certify  tJiat  the  Sugar  specified  tn 
the  annexed  invoice  is  the  product  of  (name  of 
country);  that  no  indirect  bounty  has  been  re- 
ceived thereon  in  eacess  of  the  taa  collected  up- 
on tAe  beet  or  cane  from  which  it  was  pro- 
duced, and  that  no  direct  bounty  has  been,  or 
shall  be,  paid  thereon. 

"{Signature  of  the  officer  authorieed  by  the 
Qovernment  of to  issue  such  certificate.) 

"I,  ,    Consul  of  the    United   States   at 

,  hereby  certify  that  the  above  signature 
is  that  of  the  officer  authorized  by  ttt«  — — 
Oovemment  to  issue  the.  same. 

"(SeaT) 

"(Date)  , 

''United  States  Oonsul.- 
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-'Edward  F.  Leber.  Louis  Meyer. 

"Leber  &  Meyer. 
"Importers,  Exporters  and  Commission  Mer- 
chants, 
"3,  6,  &  7  WUliam  St.  and  8  South  WW- 
lam  St 
"Cable  Address:     Telephony  937  Broad. 
"Leber,  New  Xork. 
"A  B  0  Code. 

"New  York,  Sept  24th,  1897. 
"Sold  for  account  of  Messrs.  W.  Bunge  & 
Co.,  Rotterdam  to  Messrs.  Wallace,  Muller  & 
Co.  Ltd.,  New  York  Cnty,  Two  thousand 
(2,000)  double  100  pound  bags  of  Dutch 
Granulated  Sugar  ^A^'^  shipment  first 
week  of  November,  and  Two  Thousand 
(2,000)  double  100  pound  bags  Dutch' Granu- 
lated Sugar,   ^.^gB-    shipment  second  week 

of  November  from  Holland,  by  steamer  to 
Baltimore,  at  12.7^  (Twelve  Shillings  and 
Seven  and  One-half  Fence)  per  112  pounds 
net,  cost  and  freight  Baltimore. 

"Terms:— Buyers  agree  to  open  Letter  of 
Oedit  with  their  London  Bankers,  In  favw 
of  Messrs.  W.  Bunge  &  XJo.,  for  this  pur- 
chase 90  days'  or  00  days'  date  less  1,4 
(One-quarter)  per  cent,  at  sellers'  option,  and 
to  cover  Marine  Insurance  inclusive  of  light- 
er risks. 

"Bankers'  acceptance  to  be  given  In  ex- 
change for  Bills  of  Lading,  Consular  Invoice 
and  Certificate  from  Refiners,  attested  by 
the  Mayor  of  the  city  where  the  refinery  Is 
located,  showing  the  country  of  Origin  of 
this  Sugar  and  that  no  export  bounty  is  re- 
ceived on  the  exportation  of  this  Sugar,  and 
this  certificate  to  be  sworh  to  before  the 
United  States  Consul. 
,  "X  refined.  Leber  ft  Meyer,  Agents. 

-XX  steamer. 

"Accepted. 
"Wallace,  Mnller  ft  Co.,  Limited. 

"W.  L.  Walhice,  Ts." 

With  regard  to  the  contract  of  sale  of  Sep- 
tember 18th  there  was  a  dispute  upon  the 
trial  as  to  when  the  italicized  portion  of  this 
contract  was  executed,  the  defendants  con- 
tending that  it  was  executed  simultaneously 
with  the  previous  x>ortions  of  the  contract, 
and  with  the  contract  of  Indemnity  upon 
which  suit  was  brought,  dated  September 
18,  1897,  while  the  plaintifTs  claimed  that  ft 
was  executed  some  days  subsequently  there- 
to. 

Under  the  ruling  of  the  learned  trial  Jus- 
tice In  his  charge  to  the  jury  this  is  unim- 
portant. Inasmuch  as  he  ruled  that  the  itali- 
cized portion  became  a  part  of  the  contract. 

A  provision  substantially  similar  to  that  of 
the  italicized  portion  of  the  contract  of  sale 
of  September  18,  1897,  Is  found  in  the  body 
of  the  contract  of  sale  of  September  24,  1897. 

Certain  sugar  arrived  in  the  United  States, 
and  Wallace,  Muller  ft  C!o.  were  called  upon 
by  the  United  States  government  to  pay  or 


deposit  a  certain  amount  of  money  pending: 
the  determination  by  the  government  as  to 
whether  any  countervailing  duty  was  levia- 
ble upon  such  sugar.  Thereafter  the  United 
States  government  determined  that  counter- 
vaUing  duty  was  due.  Inasmuch  as  the  Dutcb 
government  paid  export  bounty,  and  deter- 
mined the  amount  of  such  countervailing  du- 
ty. The  entries  were  thereupon  liquidated, 
and  a  portion  of  the  money  deposited  by 
Wallace,  Muller  ft  Oa  was  retained  by  the 
government. 

Messrs.  Leber  &  Meyer  were  called  upon 
to  refund  this  to  Wallace,  Muller  &  Co.,  and 
they  declined,  whereupon  this  action  was 
brought 

The  two  main  defenses  set  up  and  relied 
upon  by  Messrs.  Leber  ft  Meyer  were: 

First.  That  the  document  specified  In  the 
Italicized  portion  of  the  contract  of  the  18th 
of  September,  and  In  the  body  of  the  con- 
tract of  the  24th  of  September,  did  not  ac- 
company the  shipments,  and  that  this  reliev- 
ed Messrs.  Leber  ft  Meyer  from  their  con- 
tract of  indemnity,  it  being  their  contention 
that  it  was  the  duty  of  Wallace,  Muller  & 
Co.'s  bankers  not  to  accept  the  drafts  drawn 
upon  them  when  they  found  that  the  docu- 
ments accompanying  the  bill  of  lading  did 
not  conform  to  the  contract  requirements. 

Second.  That  the  sugar  which  was  ac- 
cepted by  Wallace, '  Mullei?  ft  Co.,  and  upon 
which  they  paid  countervailing  duty  was  not 
"Dutch  Granulated  Sugar,  3^g-Si» 

As  to  the  first  point  the  learned  trial  Jus- 
tice charged  the  Jury  that  the  facts  were  as 
claimed  by  the  defendants,  but  that  m  a 
matter  of  law,  this  did  not  relieve  them  from 
their  contract  of  Indemnity. 

As  to  the  second  point,  the  learned  trial 
Justice  submitted  the  question  to  the  Jury 
whether  the  sugar  upon  which  the  duty  was 
paid  was  "Dutch  Granulated  Sugar,  iSLi^" 

within  the  meaning  of  th^  contract  upon 
which  question  the  Jury  found  In  favor  of  tlie 
plaintiffs. 

The  defendants  thereupon  brought  this  writ 
of  error,  assigning  as  error  certain  portions  of 
the  charge  of  the  learned  trial  Justice,  Us 
refusal  to  charge  certain  requests  submitted 
by  the  defendants,  and  the  exclusion  of  ma- 
terial testimony  upon  the  one  question  sub- 
mitted to  the  Jury,  as  well  as  the  denial  of 
the  motion  to  nonsuit  the  plaintlfT. 

In  a  previous  action  between  these  parties 
upon  a  contract  of  Indemnity  In  all  respects 
similar  to  the  contracts  upon  which  the  pres- 
ent suit  Is  brought  Mr.  Justice  Upplncott, 
before  whom  the  cause  was  tried,  a  Jury  be- 
ing waived,  found  as  a  fact  that  the  memo- 
randum requiring  the  certificates  was  not  a 
part  of  the  contract  of  sale,  hence  the  first 
point  now  raised  by  the  plaintiffs  In  error 
was  not  passed  upon  by  this  court  In  its  opin- 
ion afilrmlng  the  Judgment  then  before  it 
(Wallace,  Muller  ft  Co.  v.  Leber  ft  Meyer,  flS 
N.  J.  Law,  195,  47  Aa  43(9. 
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Conlt  ft  HQwell  and  Herbert  R.  Limburger, 
tar  plalntlffB  In  error.  Albrldge  C.  Smith,  for 
defendant  In  error. 

GABBISON,  J.  (after  stating  tbe  facta).  1. 
The  contract  of  the  defendants,  Leber  ft 
Meyer,  by  which  they  agreed  to  Indemnify 
the  plalntlfTa  against  any  duty  upon  4,000 
bags  of  Dutch  sngar  In  excess  of  $1.96  per 
100  pounds,  vras  an  independent  undertaking 
npon  tbeir  part,  made  In  their  individual  ca- 
pacity, and  not  as  agents  for  Bunge  &  Co., 
the  vendors  of  tbe  sugar.  The  fact  that,  as 
vendors'  agents,  they  had  brought  about  the 
sale  of  the  sugar,  did  not  have  the  efTect  of 
reading  Into  their  contract  of  indemnity  with 
tbe  plaintiff  any  provision  of  tbe  contract  of 
sale  made  between  Bunge  ft  Co.  and  the 
plaintiffs,  save  as,  by  apt  reference  thereto, 
certain  provisions  of  the  earlier  contract  were 
legally  Incorporated  In  the  later  one.  This  Is 
not  a  mere  rule  of  evidence  governing  the  ad- 
mission of  testimony.  It  Is  a  matter  of  sub- 
stantive law,  touching  the  effect  of  written 
contracts,  and,  as  such,  presents  normally, 
and  In  tbe  absence  of  equivocal  language,  a 
court  question. 

The  question  in  the  present  case  was 
whether  the  defendants'  contract  with  the 
plaintiffs  was  an  absolute  agreement  of  in- 
demnity, or  whether  It  was  a  qualified  Under- 
taking conditioned  upon  the  performance  by 
Bonge  ft  Co.  and  the  plaintiffs  of  a  provision 
In  their  contract  of  sale  by  which  certain 
certlflcates  from  the  refiners  of  the  sngar 
were  to  be  furnished  by  Bunge  ft  Go.  in  ex- 
change for  acceptance  of  their  bills  by  the 
plaintiffs'  bankers. 

The  language  of  tbe  defendants'  contract 
Is  free  from  amblg^ulty.  It  Is  brief,  and  In 
these  words:  "New  Tork,  September  18th, 
1897.  Messrs.  Wallace,  MuHer  &  Company, 
Ltd.,  48  Pearl  Street,  City— Dear  Sirs:  In 
accordance  with  onr  agreement  we  hereby 
guarantee  to  yon  that  the  duty  on  4,000  bags 
of  Dntch  Sugar  bought  to-day  from  Messrs. 
W.  Bunge  ft  Co.,  Rotterdam,  through  our 
mediation,  shall  not  exceed  $1.95  per  100  lbs. 
Any  excess  In  duty  which  yon  may  be  called 
upon  by  the  Government  to  pay  will  be 
promptly  refunded  by  us  to  you  wlthont  any 
objections  whatsoever.  Tours  very  truly, 
Leber  ft  Meyer."  This,  on  its  face,  is  an  ab- 
solute undertaking,  subject  only,  as  all  con- 
tracts are,  to  the  Identification  of  Its  subject- 
matter,  to  which  end  tbe  contract  of  sale  Is 
mifflclently  Indicated  to  authorize  reference 
to  be  made  to  It  for  tbe  purpose  of  ascertain- 
ing what  sugar  the  plaintiffs  had  that  day 
bought  of  Messrs.  Bunge  ft  Co.,  Rotterdam, 
through  the  mediation  of  the  defendants.  To 
that  extent  the  language  of  the  contract  of 
sale  to  to  be  read  Into  the  contract  of  In- 
demnity. Tbe  defaidants,  however,  insist 
that  by  snch  reference  the  entire  contract 
of  sale,  with  all  of  Its  incidents  and  accom- 
panying provisions,  became  legally  embodied 
in  tbeir  contract  of  Indemnity  as  conditions 


precedent,  fallnre  to  perform  any  one  of 
which  by  Bunge  &  Co.  or  the  plaintiffs  would 
absolve  the  defendants  from  their  bargain 
with  the  latter;  or,  if  this  be  not  so,  that  at 
least  a  latent  ambiguity  was  established  that 
opened  the  case  to  proofs  as  to  the  intention 
of  tbe  parties  and  the  meaning  of  their  con- 
tract with  the  consequent  submission  of  the 
entire  question  to  the  jury. 

The  learned  trial  justice  mied  against  each 
of  these  contentions,  holding,  in  effect,  that 
there  was  no  ambiguity  in  the  defendants' 
contract,  and  that  the  requirement  as  to  cer- 
tificates contained  in  the  contract  of  sale  did 
not  enter  Into  the  defendants'  undertaldng. 
This  ruling  of  the  learned  justice  was  clearly 
right.  Tbe  contract  of  sale  covered  three 
general  subjects:  (1)  The  sale  by  Bunge  & 
Co.  of  4,000  bags  of  sugar  described  as 
"Dutch  Granulated  Sugar,  W.  S.  R.,"  which, 
it  Is  admitted,  meant  "Western  Sugar  Refin- 
ery." The  specification  of  prices  and  dates 
of  shipment  from  Holland  then  followed.  (2) 
A  stipulation  by  the  vendees  as  to  the  terms 
of  payment  by  them,  and  as  to  marine  under- 
writing to  be  effected  by  them.  (S)  A  state- 
ment that  certain  documents,  among  which 
were  tbe  certificates  from  the  refinery,  were 
to  be  given  to  plaintiffs'  bankers  In  ex- 
change for  their  acceptance  of  the  vendors' 
drafts  npon  them. 

Of  these  several  provisions  it  will  be  ob- 
served that  the  only  one  bearing  upon  -the 
Identification  of  the  subject  of  the  defendants' 
indemnity  was  that  contained  in  tbe  first 
clause,  which  set  forth  the  date  of  tbe  sale, 
the  mediation  of  the  defendants,  the  number 
of  bags,  to  wit,  4,000,  the  name  and  de- 
scription of  the  sugar  itself,  to  wit,  "Dutch 
Granulated  Sugar,  W.  8L  B.,"  together  with 
the  prices  and  dates  of  shipment.  All  of 
these  matters  of  description,  as  has  already 
been  said,  are  deemed  to  be  incorporated  in 
the  defendants'  contract  of  indemnity  by  the 
simple  reference  to  Its  snbject-matter  as 
"4,000  bags  of  Dutch  sngar  bought  to-day  of 
Messrs.  Bunge  ft  Co.,  Rotterdam,  throogb 
onr  mediation."  This  fully  complies  with 
the  call  of  the  reference,  and  exhausts  Its 
capabilities. 

Tbe  other  treaties  between  Messrs.  Bunge 
&  Oo.  and  the  plaintiffs.  Inserted  in  their 
contract  of  sale,  but  not  conducive  to  the  es- 
tablishment of  the  identity  of  the  subject 
of  the  defendants'  indemnification,  are  not 
within  the  scope  of  the  reference  contained 
In  the  latter  contract,  and  cannot,  by  any 
rule  of  law,  be  Imported  Into  It,  either  to 
enlarge  or  to  restrict  Its  operation  or  effect. 
All  of  the  testimony,  therefore,  that  was  of- 
fered as  to  tariff  regulations  at  different 
periods,  and  as  to  the  Intention  of  the  de- 
fendants that  their  agreement  to  Indemnify 
should  be  Inoperative  under  certain  contin- 
gencies, was  simply  nugatory  In  view  of  the 
rullnje  of  the  trial  court  upon  thtr  lines  just 
Indicated  and  approved.  The  question  of 
the  meaning  and  effect  of  the  defendants' 
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contract  tras  properly  withheld  from  the 
Jury,  and  was  properly  decided  by  the  trial 
court,  the  Ineffective  testimony  that  was  ad- 
mitted going  for  nothing. 

Ko  error  was  committed  by  the  trial  court 
In  dealing  with  this  branch  of  the  case. 

2.  The  question  whether  the  sugar  upon 
which  the  plaintiffs  paid  duty  was  that  sold 
by  Bunge  &  Co.  to  them  and  referred  to  In 
the  defendants'  contract  with  the  plaintiffs 
was  properly  left  to  the  Jury.  This  was  the 
main  ground  upon  which  the  motion  to  non- 
suit was  rested.  It  being  contended  then 
and  before  this  court  that  Dutch  sugar  was 
sugar  that  was  both  grown  and  refined  in 
Holland,  that  there  was  no  evidence  that 
the  sugar  received  from  Bunge  &  Oo.  had 
been  refined  In  Holland,  or  that  it  was  the 
product  of  the  Western  Sugar  Refinery.  Up- 
on each  of  these  propositions  there  was  tes- 
timony that  raised  an  issue  of  fact.  This 
rendered  the  submission  of  the  case  to  the 
Jury  upon  these  points  the  only  proper  Judi- 
cial course. 

That  the  defendants'  contract  Was  not 
without  consideration  has  already  been  de- 
cided In  the  earlier  case  referred  to  and  re- 
ported in  65  N.  J.  Law,  195,  47  Atl.  430. 
The  failure  of  Bunge  &  Co.  to  present  the 
required  certificates  in  exchange  for  the  ac- 
ceptance of  its  drafts  has  already  been  con- 
sidered In  this  opinion.  There  was,  there- 
for«,  no  error  in  the  refusal  of  the  trial  court 
to  nonsuit  the  plaintiffs. 

3.  Under  a  further  assignment  of  error, 
based  upon  a  proper  bill  of  exceptions,  the 
defendants  submit  that  the  trial  court  erred 
in  refusing  to  permit  them  to  read  to  the 
Jury  as  the  testimony  of  a  witness  examined 
in  the  cause  the  deposition  of  Charles  H. 
Waller  that  had  been  taken  by  the  plaintiffs, 
but  had  not  been  offered  by  them  on  the 
trial.  Upon  the  abstract  proposition  upon 
which  tlUs  contention  is  based  I  concur  in 
the  views  advanced  by  counsel  for  the  de- 
fendants. The  deposition  had  been  taicen 
upon'  notice  given  by  the  plaintiffs  under 
section  46  of  an  act  concerning  evidence  (P. 
L.  1900,  p.  375).  Section  51  of  that  act  pro- 
vides as  follows:  "51.  The  examination  of 
any  witness,  by  commission  or  deposition 
taken,  returned  and  filed,  as  provided  for 
in  this  act,  shall  be  as  competent  evidence 
In  the  cause  In  which  It  shall  be  taken  as 
if  such  witness  had  been  examined  in  open 
court,  on  the  hearing  or  trial  thereof,  •  •  « 
and  if  the  testimony  be  taken  under  the  for- 
t.v-fifth  section  of  this  act,  proof  being  made 
that  notice  of  the  taking  thereof  was  given 
as  therein  prescribed."  I  think  that  the  fair 
meaning  of  this  language,  and  the  practicable 
rule  to  be  deduced  from  it,  la  that  the  tes- 
timony so  given  Is  to  be  taken  as  testimony 
given  In  the  cause,  and  not  merely  as  in- 
formation obtainable  by  a  party  in  aid  of 
his  line  of  action  or  defense,  as  is  the  case 
with  interrogatories  proposed  under  the  34l8t 
section  of  the  practice  act  (Gen.  St  p.  2592), 


wherein  it  is  expressly  provided  that  "^he 
answers  shall  be  evidence  In  the  action  if 
offered  as  such  by  the  party  proposing  the 
Interrogatories,  but  not  otherwise."  One  prac- 
tical difficulty  that  would  result  from  the 
contrary  view  is  of  itself  almost  conclusive, 
viz.,  that  if  the  party  to  whom  notice  of 
taking  depositions  bad  been  given  could  not 
rely  upon  his  right  to  use  the  testimony  so 
adduced,  be  would  In  ail  cases  be  obliged 
to  retake  the  same  proofs— a  result  so  oner- 
ous, and  in  most  cases  so  needless,  that  it 
cannot  well  be  deemed  to  have  been  within 
the  legislative  Intent  A  further  practical 
difficulty  in  such  contrary  rule  would  be  that 
documentai'y  evidence,  exhibited  before  the 
officer  taking  a  deposition,  and  annexed  by 
him  and  returned  with  the  deposition  so 
taken,  under  section  49,  could  not  be  pro- 
duced upon  the  retaking  of  the  deposition 
which  such  contrary  rule  would  render  nec- 
essary. Finally,  the  requirement  that  such 
deposition,  when  taken,  shall  be  forwarded 
or  delivered  to  the  Judge  of  the  court  In 
which  the  action  is  pending,  or  be  filed  witb 
the  clerk  thereof,  is  a  significant  Indication 
that  thenceforward  such  testimony  is  to  t>e 
regarded  as  part  of  the  files  of  the  court, 
subject  so  long  as  it  so  remains,  to  Judicial 
rulings  as  to  its  competence,  but  not  to  tbi.' 
mere  will  of  either  of  the  parties  as  to  its 
production.  The  practice  of  removing  depo- 
sitions from  the  files  before  trial,  which  bas 
been  the  subject  of  adjudication  in  other 
Jurisdictions,  need  not  now  be  considered. 

The  contention  of  the  defendants  In  the 
above  respects  is  in  the  main  supported  by 
the  cases  decided  elsewhere,  although  the 
matter  must,  in  its  nature,  be  largely  one 
of  special  statutory  construction.  Stewart  v. 
Hood,  10  Ala.  600;  Arsonia  v.  Cooper,  66 
Conn.  184,  33  Atl.  905;  Bucker  v.  Reid,  36 
Kan.  468,  13  Pac.  741;  Adams  v.  Russell,  85 
111.  284;  Pelamourges  v.  Clark,  9  Iowa,  1; 
Hale  V.  Gibbs,  43  Iowa,  380;  Bank  v.  Rbuta- 
sel,  67  Iowa,  316,  25  N.  W.  261;  Little  v. 
Edwards,  69  Md.  409,  16  Atl.  134;  Converse 
V.  Meyer,.  14  Neb.  190,  15  N.  W.  340:  Pol- 
leys  V.  Insurance  Co.,  14  Me.  141;  Greene  v. 
Chickering,  10  Mo.  109;  McClIntock  v.  Curd, 
32  Mo.  411;  Weber  v.  Kinsland,  21  N.  Y. 
Super.  Ct  (8  Bosw.)  415;  Jordan  v.  Jordan, 
3  Thomp.  &  C.  269;  O'Connor  v.  Am.  Iron 
Met  Co.,  56  Pa.  234;  Bank  v.  McSpedon,  15 
Wis.  629. 

There  are  a  few  decided  cases  that  bold 
the  contrary  view  either  upon  the  language 
of  special  rules  or  statutes  or  upon  general 
grounds  ttiat  do  not  commend  themselves  in 
their  practical  aspect 

The  result  of  my  examination  is  that  the 
trial  court  acted  upon  an  erroneous  view  of 
the  general  right  of  the  defendants  to  use  the 
deposition  In  question.  Notwithstanding, 
however,  the  errancy  In  Judicial  reasoning, 
the  defendants  were  in  no  wise  injured,  for 
the  reason  that  the  deposition  itself  contain- 
ed no  competent  testimony  bearing  upon  any 
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matter  of  defense  open  to  them.  Tbe  direct' 
testimony  of  the  witness  who  was  examined 
was  strictly  corroboratlTe  of  the  plaintiffB' 
contention  as  to  the  trade  significance  of  the 
term  "Dutch  granulated  sugar."  The  ex- 
pressions of  the  witness  upon  cross-examina- 
tion, which  was  what  the  defendants  desired 
to  exhibit  to  the  Jury,  were  not  In  contradic- 
tion, or  even  modification,  of  his  testimony 
in  chief  upon  this  point,  but  were  at  best 
non-expert  opinions  as  to  the  persuasive  force 
that  might  be  accorded  to  the  der^ndants' 
contention  that  certain  changes  In  tbe  tariff 
law  would  Impart  to  the  trade-name  In  ques- 
tion a  significance  that  it  did  not  preTiously 
possess.  This  was  tbe  matter  of  argument, 
not  of  testimony.  The  refusal  of  tbe  coiurt, 
therefore,  to  permit  the  reading  of  the  depo- 
sition, while  placed  upon  an  untenable 
ground,  did  not  deprive  the  defendant  of  any 
legal  evidence  to  which  be  was  rightfully  en- 
titled. 

4.  A  further  point  argued'  for  the  defend- 
ants was  that  the  trial  court  erred  In  its  re- 
fusal to  charge  the  Jury  that,  if  they  be- 
lieved "that  by  the  term  'Dutch  granulated 
sugar*  the  parties  to  the  contract  intended 
different  things,  and  that,  If  their  Intentions 
in  this  regard  were  both  reasonable  and  Jus- 
tifiable under  all  the  circumstances,  their  ver- 
dict must  be  for  tbe  defendants." 

In  the  absence  of  equivocal  language, 
which  is  the  'case  here,  the  meaning  of  a 
written  contract  Is  for  the  court,  whose  treat- 
ment of  the  contract  In  issue  has  already 
been  disposed  of  with  approval. 

5.  TUe  defendants  also  contend  that  the 
court  should  have  charged  to  the  Jury  the  fol- 
lowing request:  "From  the  failure  of  plain- 
tiffs to  call  Mr.  Neumark  as  a  witness,  you 
are  entitled  to  infer  that.  If  called  as  a  wit- 
ness, his  testimony  would  not  have  been  fa- 
vorable to  the  plaintiffs." 

This  request  was  properly  Ignored. 

6.  The  court  properly  refused  to  charge  the 
following  request:  "If  you  believe  that  the 
plaintiff  would  have  made  tbe.  contract  of 
purchase  of  the  18th  and  24th  of  September 
even  without  the  agreements  of  guaranty 
ui>on  which  this  suit  is  brought,  your  verdict 
must  be  for  the  defendants." 

Further  errors  are  assigned  upon  the  re- 
fusal to  charge  other  requests  and  to  the 
charge  as  delivered,  which  raise,  however,  no 
pertinent  questions  of  law  that  are  not  cover- 
ed by  tbe  assignments  that  have  already 
been  considered. 

Finding  In  the  conduct  of  the  trial  below 
no  error  prejudicial  to  the  defendants,  my 
conclusion  Is  that  the  Judgment  in  favor  of 
tbe  plaintiffs  should  be  a£Srmed. 

DIXON,  J.  (dissenting).  Tbe  opinion  of  tbe 
conrt  in  this  case  concedes  that  the  agree- 
ments of  September  18  and  24,  1897,  between 
tbe  plaintiffs  and  defendants,  on  which  tbe 
soit  was  brought,  were  made  in  consequence 
•of  and  with  regard  to  the  contracts  of  like 


date. between  the  plaintiffs  and  Bunge  & 
Co.,  and  that  In  ascertaining  the  obligation 
of  the  defendants  some  reference  must  be 
made  to  those  contracts.  The  opinion,  bow- 
ever,  confines  the  purpose  of  this  reference  to 
the  identification  of  the  subject-matter  of  the 
defendants'  agreements,  while  I  would  deem 
it  more  reasonable  to  declare  the  purpose  to 
be  the  ascertainment  of  every  clause  In  those 
contracts  which  was  material  to  the  obliga- 
tion of  the  defendants;  for  each  of  the  Bunge 
contracts  is  an  entirety,  and  I  perceive  no 
ground  on  which  it  can  be  held  that  these 
parties  had  respect  to  some  portions  of  those 
contracts,  and  not  to  all  parts  material  to 
their  own  bargains.  But,  let  it  be  assumed 
that  the  reference  Is  limited  to  the  identifica- 
tion of  the  subject-matter,  what  is  that  sub- 
ject-matter? The  opinion  rests  on  the  idea 
that  it  Is  tbe  sugar  bought  by  the  plaintiffs 
from  Bunge  &  Co.  But  that  is  an  error.  Tbe 
subject-matter  of  the  defendants'  agreements 
Is  the  duty  to  be  paid  on  the  importation  of 
sugar.  This  is  tbe  principal  thing,  to  which 
the  sugar  bought  is  only  an  Incident  Hence, 
according  to  the  conceded  purpose  of  the  ref- 
erence, we  must  search  the  Bunge  contracts 
for  every  feature  by  which  that  matter  may 
be  identified.  Thus  it  might  readily  be  sup- 
posed that  the  duty  bargained  for  would  de- 
pend upon  the  country  from  which  the  sugar 
should  be  shlpi)ed,  the  nationality  of  the  bot- 
tom In  which  ft  should  be  carried,  the  port  at 
which  It  should  be  landed,  and  the  time  of  its 
arrival.  On  all  these  points  the  defendants' 
agreements  are  silent,  but  on  three  of  them— 
the  country,  the  port,  and  the  time  of  arrival, 
80  far  as  It  would  be  determined  by  the  time 
of  shipment  and  means  of  transportation— 
the  Bunge  contracts  are  explicit;  and  it  bap- 
pens  that  the  fourth  point— the  nationality 
of  the  bottom— is  unimportant  But  can  it  be 
that.  If  the  duty  of  shipments  from  Holland 
were  less  than  that  on  shipments  from  Bel- 
gium, the  duty  on  imports  to  New  York  and 
Baltimore  were  less  than  that  on  imports  to 
Halifax,  and  the  duty  on  arrivals  in  tbe  year 
1807,  were  less  than  that  to  be  Imposed  on 
arrivals  in  1898,  the  plaintiffs  could  have  ac- 
cepted sugar  shipped  in  Belgium  for  Halifax 
by  sailing  vessel  in  December,  1897,  Instead 
of  sugar  shipped  In  Holland  for  New  York 
and  Baltimore  by  steamer  in  October  and  No- 
vember, 1897,  and  still  have  held  the  defend- 
ants to  an  indemnity  against  the  duty  thus 
chargeable?  Such  a  conclusion  would  seem  to 
me  utterly  irrational.  But  on  what  ground 
could  it  be  excluded,  if  our  reference  to  tlie 
Bunge  contracts  must  be  confined  to  tbe  iden- 
tification of  the  sugar  sold?  The  true  princi- 
ple is  that  by  the  defendants'  agreements  we 
are  referred  to  the  Bunge  contracts  as  entire- 
ties for  everything  therein  which  Is  material 
to  the  defendants'  obligation,  or,  If  we  must 
adopt  the  limited  form  of  statement,  material 
to  the  duty  which  formed  the  subject-matter 
of  that  obligation. 
Among  the  clauses  thus  material  is  that  re- 
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quiring  certlflcatefl,  in  one  case  attested  by  the 
mayor  ot  the  place  where  the  sogar  wa'a  re- 
fined. In  the  other  case  sworn  to  by  the  refin- 
ers, that  no  expert  bounty  was  receivable  on 
the  sugar  delivered.  The  materiality  of  this 
clause  arose  from  the  fact  that,  If  any  export 
.bounty  bad  been  received  on  sugar  imported 
to  this  country,  onr  government  increased  the 
normal  duty  of  $1.95  per  100  pounds  by  the 
amount  of  that  bounty,  and  thus  the  bounty 
became  the  measure  of  the  defendants'  re- 
sponsibility. As  a  precaution  against  the  de- 
livery and  acceptance,  under  the  Bonge  con- 
tracts, ot  sugar  on  which  such  bounty  bad 
been  received,  thoee  contracts  provided  for  the 
payment  of  the  price  only  on  production  of 
such  certificates.  In  my  judgment,  the  de- 
fendants are  entitled  to  the  benefit  of  that 
provision,  and  the  plaintiffs  had  no  right  to 
waive  it,  and  still  insist  on  indemnity  from 
the  defendants.  Although  the  certificates 
would  not  absolutely  preclude  the  levy  of  a 
coimtervailing  duty  by  onr  government,  yet 
they  would  render  It  highly  probable  that  the 
sugar  Imported  was  not  subject  to  sncb  a  duty, 
and  therefore  that  it  would  not  be  exacted. 
The  daty  for  which  the  plaintiffs  now  demand 
Indemnity  is  not  the  duty  that  would  have 
been  levied,  in  all  probability.  If  the  stipula- 
tloQ  of  the  Bunge  contracts  on  tliat  subject 
had  been  performed,  and  therefore  is  not.  I 
think,  the  duty  to  which  the  defendants' 
agreements  referred. 


ivt  Md.  4M) 

HACKBTT  T.  WEBSTER  et  aL 

(Conrt  of  Appeals  of  Maryland.    Jane  80, 
1903.) 

EJECTMENT— ADVERSE  POSSESSION-COLOR  OJ* 
TITLE— CONSTRUCTIVE  POSSESSION  —  PI.ATS 
OR  LOCATIONS— KNOWLEDGE  OF  OWNER- 
QUESTIONS  FOR  JURY— EVIDENCE— PRATfER. 

1.  In  ejectment,  where  defendants'  set  ap  ad- 
verse possession,  a  witness  testified  that  he 
rented  a  portion  of  the  lands  from  defendants' 
ancestor  at  au  agreed  rental,  moved  on  the 
lands,  and  remained  there  tour  years,  paying 
rent  therefor.  He  was  then  a^ed  to  state 
whether  or  not  he  remained  in  possession  of  the 
lands  as  tenant  during  the  entire  period,  and 
answered,  over  plaintiff's  objection,  that  he  had. 
Seld  evidently  intended  simply  to  ascertain 
whether  he  continued  to  do  what  he  had  al- 
ready spoken  of  daring  snch  period,  and  plain- 
tiff was  not  prejudiced  by  the  form  of  the  qnes- 
tion. 

2.  The  witness  further  testified  that  he  rent- 
ed a  "two-horse  till"  of  the  lands;  that  the 
balance,  a  one-horse  till,  was  rented  to  another 
tenant;  that  the  lands  consisted  of  "about  80 
to  90  acres  of  arable  land,  the  balance,  some 
30  acres,  being  timber  laud";  that,  by  Onirersal 
neighborhood  custom,  firewood  vrent  with  a  rent- 
ed farm,  and  that,  though  nothing  was  said 
about  timber  land  at  the  time  of  renting,  he 
went  indiscriminately  over  the  woodland,  while 
a  tenant,  aud  cut  cordwood  for  the  use  of  his 
family  and  fencing;  that  he  knew  nothing 
about  the  other  tenant's  lease;  that  he  saw  him 
hanlbig  com  to  defendants'  ancestor,  which  he 
supposed  to  be  rent;  aud  that  on  leaving  the 
lands  rented  by  him  one  of  defendants  moved 
on  the  same.  There  were  no  plats  or  locations 
to  point  oat  the  part  of  the  lands  claimed  to 


have  been  occupied  by  the  tenant.    SM,  his 
testimony  was  inadmissible. 

3.  When  one  enters  on  land  wtthont  color 
of  title,  his  possesaion  cannot  be  extended  by 
construction. 

4.  In  ejectment,  defendants  set  up  adverse 
possession  by  themselves  and  their  ancestor, 
subsequent  to  a  deed  from  him  to  plaintiff's  de- 
ceased wife.  It  was  not  pretended  that  the 
aucestor  had  any  paper  title  after  making  the 
deed.  Held,  that  nis  possession  through  a  ten- 
ant conld  not  be  extended  beyond  what  the  lat- 
ter actually  occupied. 

5.  Where  adverse  possesaion  is  attempted  to 
be  established  by  proof  of  possession  of  differ- 
ent parts  of  the  land  in  controversy  by  different 
tenants,  plats  and  locations  can  alone  fnmiah 
the  jury  any  certain  evidence  on  which  they 
can  form  a  verdict  as  to  what  was  actaaUy  oc- 
cupied. 

6.  In  order  that  the  statute  may  operate  on 
the  rights  of  the  true  owner,  where  adverse 
possession  is  pleaded,  the  possession  most  not 
only  be  adverse,  exclusive,  and  continuous, 
but  must  be  of  such  character  as  may  give  the 
ovmer  some  knowledge  or  means  of  knowledge 
that  the  possession  is  adverse. 

7.  Where  adverse  possession  by  defendants  and 
their  ancestor  was  attempted  to  be  established 
by  proof  of  possession  of  different  parts  of  the 
land  in  controversy  by  different  tenants,  and 
there  were  no  plats  or  locations  showing  just 
what  land  wag  actually  occupied,  deeds  for  a 
portion  of  the  tract  made  by  the  ancestor  were 
Inadmissible  to  prove  such  adverse  claim. 

8.  In  ejectment,  a  prayer  merely  relying  on 
the  failure  of  defendant  to  prove  adverse  pos- 
session to  entitle  plaintiff  to  recover  was  er- 
roneous. 

9.  In  ejectment,  who-e  it  was  essential  to  the 
right  of  plaintiff  to  recover  to  prove  that  his 
wife  died  intestate,  his  life  estate  depending  on 
the  fact,  the  record,  while  not  disclosing  any 
contradiction  of  his  testimony  on  that  subject, 
did  not  show  that  the  fact  was  admitted.  Beld 
a  question  for  the  jury. 

10.  In  ejectment,  where  plaintiff  claimed  a 
life  estate  in  the  land  by  virtue  of  a  deed  to 
his  deceased  wife  from  the  ancestor  of  defend- 
ants, who  set  up  adverse  possession,  and  the 
agreed  statement  of  facts  admitted  the  execu- 
tion of  thp  deed,  evidence  that  the  ancestor 
stated  such  fact  to  a  witness  could  not  alone 
entitle  plaintiff  to  recover. 

Appeal  from  Circuit  Court,  Dorchester 
County;  Henry  Lloyd,  Judge. 

Action  by  Thomas  B.  Hackett  against 
George  W.  Webster  and  others.  Judgment 
for  defendants,  and  plalntifF  appeals.  Re- 
versed. 

Argued  before  McSHERRT,  C  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PAGE, 
PEARCE,  and  SCHMUCKER,  JJ. 

Goldsborough  &  Fletcher,  for  appellant 
Clement  Sullvane^  for  appellees. 

BOTD,  J.  The  appellant  Instituted  an  ac- 
tion of  ejectment  against  the  appellees  for  a 
tract  of  land  in  Dorchester  county,  called 
"Jones'  Venture,"  containing  125  acres,  more 
or  less.  The  record  contains  an  admission  of 
facta,  amongst  others,  that  Mathan  Dail 
Howeth  was  seised  and  possessed  of  a  fee- 
simple  estate  In  the  lands  described  In  the 
declaration,  on  the  13th  day  of  October,  1877, 
and  that  on  that  day  he  conveyed  them  to 
his  daughter,  Annie  S.  Howeth,  by  a  deed 
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daly  recorded,  tor  a  recited  consideration  of 
$2,000,  the  receipt  of  which  is  acknowledged. 
Annie  S.  Howetb  was  married  to  the  plain- 
tiff on  the  24th  of  Xovember,  1880,  and  died 
on  the  17th  of  March,  1886,  leaving  her  hus- 
band and  a  daughter,  Jessie  S.  Hackett,  sur- 
Tivlng  her.  Mrs.  Webster,  one  of  the  appel- 
lees, was  a  daughter  of  Mr.  Howeth,  and  the 
appellees  contend  that,  notwithstanding  his 
deed,  Mr.  Howetb  and  his  heirs  held  the 
property  by  adversary  possession  for  over 
20  years.  The  first  seven  bills  of  exception 
relate  to  the  admissibility  of  testimony,  and 
the  eighth  embraces  the  rulings  on  the 
prayers,  11  of  which  were  offered  by  the 
plaintiff  and  2  by  the  defendants.  The  court 
granted  those  offered  by  the  defendants,  and 
the  ninth  offered  by  the  plaintiff,  the  others 
of  the  plaintiff  being  rejected  as  'offered,  but 
the  third,  fourth,  fifth,  and  seventh  were 
granted  as  modified  by  the  court 

1,  The  first  exception  was  to  the  ruling  of 
the  court  in  permitting  a  question  to  be 
asked  of  one  Zora  Marine,  He  had  testified 
that  in  the  fall  of  1878  he  rented  "a  two- 
horse  till  of  said  lands"  from  Mr.  Howeth 
"at  the  rental  of  two-fifths,"  and  he  moved 
upon  the  lands  so  rented  on  the  day  before 
Christmas,  1878,  and  remained  there  for  four 
years,  cultivating  them  and  paying  rent 
therefor  to  said  Howeth.  After  making 
some  other  statements  not  material  to  this 
exception,  he  was  asked,  "Please  state 
whether  or  not  you  remained  In  possession 
of  the  lands  rented  by  you,  as  tenant  of  the 
said  Matban  Dall  Howeth,  during  the  en- 
tire period  of  four  years  spoken  of  by  you." 
That  was  oMected  to  but  the  objection  was 
overruled,  and  be  answered  he  had.  It  was 
said  in  Thistle  v.  Frostburg  Coal  Company, 
10  Md.  129,  that  "possession  is  a  question  of 
law  to  I)e  determined  by  the  court  upon  the 
facts  of  the  case,  and,  where  this  is  the  point 
at  issue  In  the  suit,  the  mere  statement  of  a 
witness  that  he  took  possession  of  the  land, 
without  stating  the  acts  by  which  he  did  so, 
is  not  admissible  evidence";  but  this  witness 
did  state  his  acta,  and  the>  question  was  evi- 
dently intended  to  slmp^  ascertain  from 
bim  whether  he  continued  to  do  what  he 
liad  already  spoken  of  during  the  whole  pe- 
riod of  four  years,  and  was  not  intended  to 
prove  that  what  he  did  amounted  to  posses- 
sion nnder  the  law.  Under  the  circumstan- 
ces, we  do  not  see  how  the  plaintiff  could 
have  been  prejudiced  by  the  form  of  the 
question. 

2.  It  will  not  be  necessary  to  discuss  sep- 
arately all  of  the  exceptions  presented  by  the 
record,  and,  as  one  of  the  most  important 
questions  Is  presented  by  the  second,  tliird, 
and  fourth  bills  of  exception  and  the  special 
exceptions  to  the  defendants'  prayers,  we 
will  consider  them  together.  The  defendants 
rely  entirely  on  the  alleged  adverse  posses- 
sion of  Mr.  Howeth  and  his  heirs.  After  Mr. 
Howeth  conveyed  the  property  in  contro- 
versy to  his  daughter,  they  lived  on  It  until 
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December  24,  1878,  when  they  moved  to  an- 
other place  a  short  distance  away,  where 
they  lived  together  until  the  24th  of  Novem- 
ber, 1880,  when  she  married  the  plaintiff. 
The  day  Howeth  and  his  daughter  left  this 
property  Marine  moved  on  some  part  of  it 
under  his  rental  of  the  "two-horse  tUl" 
spoken  of.  He  also  testified  "that  In  the 
neighborhood  of  said  lands  it  Is  a  nnlversal 
custom  that  firewood  goes  with  a  rented 
farm,  and  that  the  balance  of  the  lands  men- 
tioned in  the  declaration,  a  one-horse  till, 
was  rented  to  a  colored  man,  Nathan  Jack- 
son." On  his  cross-examination  he  stated 
that  the  lands  consisted  of  "about  80  to  00 
acres  of  arable  land,  and  that  the  balance, 
some  30  acres,  is  timber  land;  that  in  rent- 
ing from  Mr.  Howetb  notliing  was  said 
about  the  timber  land:  that  while  he  was  a 
tenant  on  said  lands  he  went  indiscriminate- 
ly over  the  woodland  and  cut  cordwood  for 
the  use  of  his  family,  and  also  to  get  fencing 
for  the  farm;  that  he  knew  nothing  about 
Jackson's  lease,  or  from  whom  he  rented, 
but  simply  knows  that  he  saw  bIm  hauling 
com  to  the  said  Howeth,  which  be  supposed 
to  be  rent;  and  tliat,  when  he  left  the  lands 
rented  by  him,  the  defendant  George  W. 
Webster  moved  upon  the  same."  Marine's 
testimony  had  been  admitted,  subject  to  ex- 
ception, and  the  plaintiff  moved  to  exclude 
such  parts  of  it  as  tended  to  prove  adverse 
possession  on  the  part  of  Howeth,  through 
his  tenant  Marine,  of  any  part  of  the  lands 
mentioned  In  the  declaration,  on  the  ground 
that  there  were  no  plats  or  locations  to  point 
out  the  part  of  the  lands  in  dispute  claimed 
to  have  been  adversely  iMssessed  by  Howeth, 
through  Marine,  but  the  court  overruled  the 
motion,  and  that  ruling  Is  presented  b'y  the 
second  bill  of  exceptions.  It  will  be  observed 
that  the  only  description  of  the  part  rented 
by  Marine  is  "a  two-horse  till  of  said  lands," 
and  bis  testimony  shows  tliat  "a  one-horse 
till"  was  rented  to  Jackson.  There  is  nothing 
in  the  record  to  explain  those  terms,  but,  as- 
suming that  they  have  a  well-known  mean- 
ing in  that  community,  it  Is  manifest  that 
the  description  of  the  precise  portions  of  the 
lands  rented  by  those  tenants  Is  wholly  In- 
definite. The  witness  was  even  uncertain  as 
to  the  amount  of  arable  land  in  the  tract- 
said  it  consists  "of  about  80  to  90  acres"— 
and  it  is  difficult  to  imagine  a  more  Indefinite 
description  of  a  tract  of  land  sought  to  be 
held  by  adverse  possession  by  one  who  did 
not  occupy  it  himself,  but  by  successive  ten- 
ants, than  Marine  gave.  When  one  enters 
upon  land  without  color  of  title,  his  posses- 
sion cannot  be  extended  by  construction,  as 
is  done  in  favor  of  one  who  has  entered  un- 
der color  of  title.  It  is  not  pretended  that 
Howeth' had  any  paper  title  after  he  made 
the  deed  to  his  daughter,  and,  if  it  t>e  conced- 
ed that  Marine's  possession  was  his  posses- 
sion, it  could  not  be  extended  beyond  what 
he  actually  occupied  or  used.  The  fact  tliat 
he  occasionally  went  upon  the  timber  lands 
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and  took  from  It  cordwood  and  timber  for 
fencing,  did  not  give  Howeth  any  foundation 
for  a  claim  beyond  what  be  bad  rented  to 
Marine,  and  be  did  not  rent  tbe  timber  lands 
to  blm.  Adopting  tbe  most  favorable  tbeory 
for  tbe  appellees  that  can  be  claimed  from 
tbe  testimony,  this  tract  of  land  was  divided 
into  three  parta— the  "two-horse  till,"  "the 
one-borae  till,"  and  tbe  timber  lands.  Tbe 
appellees  could  not  establish  such  adverse 
possession  by  Howeth  and  bis  heirs  aa  is  nec- 
essary to  defeat  tbe  paper  title  without  prov- 
ing that  It  was  exclusive  and  continuous  for 
20  years.  Marine  only  occupied  the  "two- 
botse  till"  for  four  years,  and,  in  order  that 
tbe  Jury  could  determine  whether  bis  succes- 
sor was  In  possession  of  tbe  same  land,  It 
was  of  tbe  utmost  Importance  that  they  be 
informed  with  certainty  as  to  the  precise 
lands  so  occupied  by  them  respectively.  Un- 
der such  circumstances  as  this  record  dis- 
closes, the  proper  way,  under  our  practice,  to 
give  them  that  Information,  Is  to  take  de- 
fense on  warrant  and  have  plats  and  sucb  lo- 
cations as  are  necessary  to  make  It  certain 
what  was  actually  so  occupied  or  used,,  un- 
less the  necessity  for  that  Is  avoided  by 
agreement,  as  of  course  It  can  be. 

It  was  said  In  Clement  ▼.  Ruckle,  0  GUI, 
326,  that,  "where  a  defendant  claims  but 
part  of  tbe  lands  In  controversy,  bis  proper 
defense  Is  upon  warrant;  tbe  lands  claimed 
by  blm  must  be  located,  so  as  to  ascertain 
for  what  land  tbe  plaintiff  is  to  get  judgment 
against  the  casual  ejector,  and  what  is  to  be 
settled  by  tbe  Jury."  It  Is  true  these  defend- 
ants claim  all  tbe  lands  in  controversy,  but 
they  do  so  by  attempting  to  establish  pos- 
session through  at  least  two  different  chan- 
nels In  addition  to  tbe  timber  lands.  It  was 
possible  for  them  to  prove  adverse  holdings 
of  a  part  of  the  tract  sued  for,  and  to  fall 
In  their  proof  as  to  the  balance.  Indeed,  we 
think  there  has  been  an  utter  failure  to  es- 
tablish such  use  of  the  timber  lands  as  the 
law  requires  to  prove  adverse  possession,  es- 
pecially under  the  circumstances  of  this  case, 
where  Howeth  had  conveyed  the  land  to  his 
daughter  and  they  lived  together  for  several 
years.  If  the  Jury  was  satisfied  that  Howeth 
and  his  heirs  did  bold  adversely  as  to  part, 
but  not  as  to  tbe  rest,  then  the  plaintifF  was 
entitled  to  recover  the  part  not  so  held. 
Yet  bow  could  they  render  a  verdict  for  that 
which  the  plaintiff  was  entitled  to,  without 
proper  descriptions  of  the  several  parts? 
In  Newman  v.  Young,  SO  Md.  417,  It  was  said: 
"Under  the  law  and  practice  In  this  state, 
when  parties  set  up  adverse  claims  to  lands 
under  different  titles,  tbe  only  mode  of  point- 
ing out  to  the  Jury  the  land  actually  em- 
braced within  tbe  lines  and  boundaries  de- 
scribed In  patents,  deeds,  or  other  title  pa- 
pers. Is  by  plats  and  locations;  by  that  means 
alone  could  there  be  furnished  to  tbe  Jury  any 
certain  evidence  npon  which  they  could  form 
a  verdict"  And  In  a  case  like  this,  where 
tbe  adverse  possession  Is  attempted  to  be 


established  by  proof  of  possession  of  dif- 
ferent iiarts  of  tiie  land  In  controversy  by 
different  tenants,  plats  and  locations  can 
alone  furnish  tbe  Jmry  "any  certain  evidence 
upon  which  they  could  form  a  verdict."  Tbe 
proof  offered  of  payment  of  taxes,  etc.,  was 
not  sufficient  to  establish  possession  of  tbe 
whole  tract  It  was  Impossible  to  remedy 
the  failure  of  Marine  to  show  what  part  of 
tbe  tract  he  had  been  In  possession  of,  by  any 
subsequent  testimony,  as  It  Is  not  pretended 
there  were  any  plats,  and  the  motion  to  ex- 
clude his  evidence  reflecting  upon  tbe  qneo- 
tion  ought  to  have  been  granted. 

What  we  have  said  is  equally  applicable. 
If  not  more  so,  to  the  testimony  contained  In 
tbe  third  bill  of  exceptions.  It  referred  to 
"the  one-horse  till"  occupied  by  Nathan 
Jackson.  The  evidence  is  very  Indefinite  as 
to  the  length  of  time  he  remained  there,  and 
It  was  not  attempted  to  show  the  precise  land 
be  occupied.  As  it  was  attempted  to  sbow 
that  at  least  three  other  persons  cultivated 
tbe  lands,  previously  occupied  by  Jackson, 
before  tbe  defendant  Webster  took  posses- 
sion of  It,  tbe  necessity  for  clear  and  defi- 
nite proof  as  to  the  land  actually  occupied  by 
these  different  parties,  as  well  as  the  time 
each  occupied  it  seems  to  us  to  be  mani- 
fest 

Tbe  motion  to  exclude  tbe  testimony  of 
Webster,  as  stated  In  the  fourth  bill  of  ex- 
ceptions, should  also  have  prevailed.  It 
may  be  said  that  there  Is  some  evidence 
tending  to  show  that  Webster  was  In  pos- 
session of  the  whole  tract  after  be  took  pos- 
session of  both  of  what  may  be  designated 
the  "Marine"  and  "Jackson"  tracts.  If  it 
be  conceded  that  his  possession  then  included 
tbe  timber  lands  (which  is  at  least  doubtful 
as  disclosed  by  tbe  record)  and  ail  of  tbe 
arable  land,  be  did  not  have  sucb  possession 
long  enough  to  avail  tbe  defendants  in  the 
only  defense  made  by  them.  He  only  moved 
on  to  the  "Marine  tract"  in  1882,  and  testi- 
fied that  Jackson  lived  on  the  part  occupied 
by  him  "at  least  five  or  six  years"  after  be 
(Webster)  moved  on  the  "Marine  tract" 
Three  other  tenahts  are  said  to  have  culti- 
vated that,  each  for  a  year,  before  Webster 
took  It  so  even  if  we  ignore  the  agreement 
dated  December  31,  1898,  by  which  the  ap- 
pellees agreed  to  pay  the  rent  for  1888  to 
the  p&ity  in  whom  tbe  title  may  be  deter- 
mined to  be,  it  is  clear  that  Webster  did  not 
claim  to  be  In  possession  of  tbe  whole  tract 
sued  for  long  enough  to  establish  adverse 
possession  through  bim  alone.  If  be  bad 
been,  then  It  might  not  have  been  necessary 
to  have  plats  and  locations  made,  for  we  do 
not  mean  to  say  that  possession  of  an  entire 
parcel  or  tract  of  land  can  never  be  shown 
without  plats  and  locations;  but  when,  as  In 
this  case,  there  Is  an  attempt  to  establish 
possession  of  the  whole  by  showing  that  one 
set  of  tenants  occupied  one  part  and  another 
set  another  part,  then  It  Is  necessary  to  provs 
with  certainty  tiie  parts  so  respectively  held. 
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We  are  not  anmlndful  of  section  77,  etc., 
of  article  75  of  Code  Pub.  Gen.  Laws.  The 
act  of  1W2  and  sabseguent  acts  were  passed 
to  prevent  warrants  of  resurvey  from  being 
unnecessarily  Issued,  as  they  bad  been  not 
only  ezpenslye  but  at  times  oppressive,  and 
calculated  to  do  great  injustice  to  plaintiffs 
In  ejectment  and  other  eases.  But  when  de- 
fendants undertake  to  defend  against  the 
owner  of  the  record  title,  without  claim  of 
right  other  than  what  they  have  by  adverse 
possession,  they  cannot  do  so  by  showing 
that  one  set  of  tenants  occupied  one  undefined 
part  of  the  tract  in  controversy,  and  another 
set  of  tenants  held  another  part  equally  un- 
defined and  uncertain,  and  as  the  evidence 
in  these  three  bills  of  exception  was  alto- 
gether indefinite,  and  not  sufficient  to  enable 
the  Jury  to  reach  a  proper  conclusion  as  to 
what  parts  of  the  tract  were  so  held  by  the 
tenants,  it  ought  to  have  been  excluded. 

Each  of  the  two  prayers  of  the  defendants 
was  specially  excepted  to,  amongst  other 
reasons,  "because  said  prayer  assumed  that 
the  acts  of  user  and  possession,  g^ven  in  evi- 
dence, extended  over  all  the  land  In  dispute," 
and  "because  there  was  no  legally  sufficient 
evidence  to  show  adversary  possession  on  the 
part  of  the  defendants  or  either  of  them, 
and  those  under  whom  they  claim,  of  the 
whole  land  in  dispute,  in  the  manner  and 
lor  the  period  required  by  law."  Prom  what 
we  have  already  said  It  Is  apparent  that,  in 
our  opinion,  the  testimony  did  not  Justify 
the  claim  that  the  whole  tract  sued  for  was 
so  held  by  Howeth,  through  his  tenants,  as 
to  amount  to  adverse  possession.  Yet  the 
first  prayer  speaks  of  the  property  as  "said 
farm,"  thereby  assuming  that  the  evidence 
offered  related  to  the  entire  tract,  and  It 
concludes  against  the  right  of  -the  plalntlfC 
to  recover.  There  Is  no  legally  sufficient  evi- 
dence to  show  adversary  possession  of  all 
the  lands  in  dispute.  It  Is  not  pretended  that 
either  Marine,  Jackson,  or  any  of  the  tenants, 
at  least  prior  to  Webster,  rented  the  timber 
land.  The  most  that  the  testimony  shows  Is 
that  Marine  rented  the  "two-horse  till"  and 
Jack.son  the  "one-horse  till,"  and  that  both 
had  the  privilege  (from  Howeth)  of  getting 
cordwood  and  timber  for  fencing.  There  is 
no  evidence  whatever  to  show  that  Annie  S. 
Howeth  knew  that  either  of  them  was  using 
the  timber.  The  first  prayer  is  defective  in 
other  respects,  one  of  which  we  will  men- 
tion. It  left  to  the  Jury  to  find  that  Howeth 
rented  out  said  farm  from  the  year  1878  to 
the  date  of  his  death,  In  1897,  and,  after  re- 
ferring to  the  payment  of  taxes,  etc.,  says, 
"Then  said  acts  were  hostile  In  their  char- 
acter. If  his  said  claim  was  made  and  said 
acts  done  to  the  knowledge  of  said  Annie  S. 
Howeth."  It  Is  admitted  that  she  died  on 
the  17th  of  November,  1886,  and  It  was  there- 
fore Impossible  for  her  to  have  knowledge 
of  those  acts  from  1878  to  1887,  and  the 
prayer  did  not  leave  to  the  Jury  to  find  wheth- 
er the  plaintiff  knew  tbat  Howeth  had  assert- 


ed or  was  asserting  dalm  to  the  property  aft- 
er he  became  entitled  to  a  life  estate.  The 
deed  to  Annie  8.  Howeth  was  only  made 
nine  years  prior  to  her  death.  So,  without 
referring  to  other  grounds  of  special  excep- 
tions to  this  prayer,  those  we  have  mention- 
ed ought  to  have  been  sustained.  The  second 
prayer  was  also  objectionable  for  the  reasons 
set  forth  In  those  two  special  exceptions. 

8.  The  fifth,  sixth,  and  seventh  excep- 
tions present  the  rulings  of  the  court  on  ob- 
jections by  the  plaintiff  to  the  admissibility 
of  three  deeds  made  by  Howeth  for  portions 
of  this  tract.  The  first  was  dated  March  30, 
1878,  the  next  August  9,  1890,  and  the  other 
January  T,  1892.  They  were  offered  as  part 
of  the  testimony  of  the  defense,  to  show  that 
Howeth  was  asserting  a  claim  to  the  prop- 
erty. In  order  that  the  statute  may  operate 
upon  the  rights  of  the  true  owner,  the  pos- 
session must  not  only  be  adverse,  exclusive, 
and  continuous,  but  must  be  of  such  charac- 
ter as  may  give  the  owner  some  knowledge, 
or  means  of  knowledge,  that  the  possession 
Is  adverse  to  his  title.  As  these  deeds  were 
doubtless  offered  for  that  purpose,  they 
might  have  been  admissible  If  there  had  "been 
plats  and  they  had  been  located,  but,  for  the 
reasons  stated  above,  it  was  not  proper  to 
admit  them  In  the  absence  of  such  plats  and 
locations.  Of  course,  they  would  not  of 
themselves  be  sufficient  to  establish  an  ad- 
verse claim  for  the  whole  property,  but  they 
could  be  used  as  evidence  tending  to  estab- 
lish the  fact,  if  they  could  be  located.  How 
the  one  of  1892  could  be  located  It  is  difficult 
to  see,  as  there  is  no  proper  description  of 
the  property  attempted  to  be  conveyed. 

4.  The  first  and  second  prayers  offered  by 
the  plaintiff  were  to  the  effect  that  there  was 
no  legally  sufficient  evidence  Of  adversary 
possession  In  the  defendants  or  those  under 
whom  they  claim,  and  the  verdict  must  be 
for  the  plaintiff.  The  first  was  clearly  erro- 
neous, as  It  merely  relied  on  the  failure  of 
the  defendants  to  prove  adversary  possession 
to  entitle  the  plaintiff  to  recover;  but  the 
second  referred  to  the  pleadings  and  to  the 
agreed  statement  of  facts,  which  admitted  the 
title  was  in  Annie  S.  Howeth  on  the  13th  of 
October,  1877,  and  the  appellant  claims  that 
the  admitted  facts  entitled  the  plaintiff  to 
recover,  if  there  was  no  legally  sufficient  evi- 
dence of  adverse  possession.  But  It  would  be 
a  dangerous  precedent  to  grant  a  prayer  such 
as  this  In  an  ejectment  case.  It  was  essen- 
tial to  the  right  of  the  plaintiff  to  recover  to 
prove  that  his  wife  died  Intestate,  as  his  life 
estate  depended  on  that  fact,  and,  although 
we  do  not  see  any  contradiction  of  his  tes- 
timony on  that  subject,  the  record  does  not 
show  that  It  Is  admitted,  and  it  was  for  th^ 
Jury  to  pass  upon.  Both  prayers  were  there- 
fore defective.  Inasmuch  as  they  asked  the 
court  to  Instruct  the  Jury  to  render  a  verdict 
for  the  plaintiff.  There  being  no  sufflclent 
evidence  to  show  what  particular  parts  of 
the  land  sued  for  were  held  by  Howeth, 
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tbrougb  Ms  tenants,  there  was  no  legally  ant- 
flclent  evidence  of  adverse  possession;  bat 
as  the  court  erroneously  permitted  evidence 
of  possession  of  parts  of  the  tract,  and  the 
case  was  tried  on  the  theory  that  such  evi- 
dence was  admissible,  we  would  not  be  Jostl- 
fled  In  reversing  the  Judgment,  without 
awarding  a  new  trial,  as  suggested  by  the 
appellant,  if  the  prayers  were  not  defective. 
But  In  addition  to  that,  we  cannot  assume 
that  by  the  use  of  plats  and  locations  the 
appellees  cannot  produce  sufficient  evidence. 

5.  The  appellant  has  no  reason  to  complain 
of  the  court's  action  on  the  third,  fourth, 
fifth,  and  seventh  prayers.  As  ofFered  they 
were  clearly  erroneous,  and  as  modified  by 
the  court  they  gave  the  appellant  all  he  could 
ask  from  the  evidence  mentioned  In  them. 
The  seventh,  as  amended,  concluded  with 
the  right  of  the  plaintiff  to  recover  upon  the 
Jury  finding  the  facts  stated  in  it,  without 
leaving  it  to  the  Jury  to  determine  whether 
Annie  S.  Hackett  died  intestate.  The  sixth 
was  properly  rejected. '  It  asks  the  cotu-t  to 
say  that  if  the  Jury  believe  that  Howeth 
said  to  T.  C.  Beid,  in  or  about  the  year  1890, 
that  he  Iiad  given  a  deed  for  the  land  In  dis- 
pute to  bis  daughter,  or  words  to  that  effect, 
then  their  verdict  must  be  for  the  plaintiff. 
If  he  did  say  so,  he  only  said  what  the. agreed 
statement  of  facts  admitted,  and  his  simply 
stating  that  conceded  fact  to  a  witness  could 
not  entitle  the  plaintiff  to  recover.  What  we 
have  said  about  the  first  and  second  prayers 
will  relieve  us  of  the  necessity  of  saying  any- 
thing about  the  eighth,  further  than  It  was 
properly  rejected.  Nor  is  It  necessary  to  dis- 
cuss the  tenth  or  eleventh. 

For  errors  in  overruling  the  motion  to  strike 
out  the  evidence  in  the  second,  third,  and 
fourth  bills  of  exception,  and  in  granting  the 
defendants'  first  and  second  prayers,  the 
Judgment  must  be  reversed. 

Judgment  reversed  and  new  trial  awarded, 
the  appellees  to  pay  the  costs. 


NICHOLSON  ▼.  SNYDER. 

(Oonrt  of  Appeals  of  Maryland.    June  80^ 

1803.) 

ACTION  ON  NOTE— POROERT— AFFIDAVIT  OF 
DEFENSE  —  SUFFICIENCT  —  EVIDENCE  — 
RECORD  IN  JUDICIAL  PROCEEDINGS— AD- 
MISSIONS —  CONCLUSIVENESS  —  EXPLANA- 
TION-ESTOPPEL —  NOTARY'S  CERTIFICATH 
—IMPEACHMENT. 

1.  Under  the  practice  act  (New  Charter  of 
Baltimore,  i  313  [Laws  1898,  p.  393,  c.  123]) 
requiring  affldavita  of  forgery  to  state  that  "af- 
fiant knows  that  such  signature  was  not  written 
by  or  by  the  authority  of  the  person  whose 
aijmnture  it  purports  to  be,"  an  affidavit  that 
defendant  "knows  her  alleged  signatures  upon 
the  notes  filed  with  the  declaration  in  this  case 
were  not  written  by  her,  or  by  her  authority," 
was  mifllcient  denial  of  the  authenticity  of  all 
the  signatures. 

2.  A  record  in  bankruptcy,  containing  an  ad- 
mission of  iudebtednpsa  on  a  note,  is  admissible 
In  evidence  ir  a  subseqaent  suit  on  the  note 
between  the  parties  to  the  bankruptcy  proceed- 
ings. 


3.  A  notary  cannot  hnpeach  his  ofilcial  cerUfi- 
cate  attached  to  an  answer  in  a  bankruptcy 
proceeding. 

4.  Where  a  record  in  bankruptcy  proceedings 
betweeu  the  parties  to  an  action  is  introduced 
in  evidence  to  prove  an  admission  in  an  answer 
made  therein,  the  party  against  whom  the  evi- 
dence is  introduced  may  dc»y  the  making  of 
the  answer  and  the  facts  evidenced  thereby. 

5.  Admissions  made  by  defendant  in  a  former 
bankruptcy  proceeding  between  herself  and 
plaintiff,  which  was  dismissed  at  plaintiffs  in- 
stance, were  not  conclusive  though  made  under 
oath,  and,  there  being  no  element  of  estopp^ 
present,  could  be  explained  by  any  competent 
evidence.     • 

6.  Where  there  was  no  evidence  that  plaintiff 
had  done  or  omitted  to  do  anything  which  he 
otherwise  would  have  done  or  omitted  to  do, 
nor  any  suggestion  of  any  possible  prejudice  re- 
sulting to  him  from  an  admission  made  by  de- 
fendant in  bankruptcy  proceedings  instituted 
against  her  by  plaintiff,  but,  on  the  contrary, 
plaintiff  was  informed  by  defendant's  pleading 
in  such  proceedings  that  she  claimed  uiat  her 
alleged  signature  to  a  note  was  a  forgery,  and 
he  prayed  leave  to  dismiss  such,  proceeding  be- 
cause defendant  could  prove  her  solven<7,  there 
wns  no  estoppel  on  defendant  to  ezplam,  in  a 
subsequent  suit  on  the  note,  her  alleged  admis- 
sions of  liabili^  in  the  bankroptcy  proceedings. 

Appeal  from  Superior  Court  of  Baltimore 
City;    Charles  H.  Phelps,  Judge. 

Action  by  J.  Henry  Snyder  against  Laura' 
V.  Nicholson.  From  a  Judgment  for  plalnttfT, 
defendant  appeals.    Reversed. 

Argued  before  McSHERBT,  a  X,  and 
FOWLEB,  BOYD,  PAGE.  FBABGB,  and 
SOHMUOKBR,  JJ. 

Bernard  Carter  and  T.  Wallls  Blacklstone, 
for  appellant    Frank  Gosnell,  tor  app^ee. 

PEAUCE,  J.  This  suit  was  brought  to 
recover  the  amount  of  three  promissory  notes 
payable  to  the  order  of  J.  Henry  Snyder,  of 
Charles,  made  and  signed  by  James  A.  Nich- 
olson, and  purporting  to  be  signed  by  Laura 
V.  Nicholson,  his  wife,  but,  James  A.  Nich- 
olson having  died  Iiefore  suit  was  brought, 
tbe  appellant  was  the  sole  defendant  Tliese 
notes  were  as  follows:  One  for  $2,000,  dat- 
ed August  27,  1899,  at  4  months;  one  for 
$2,000,  dated  November  28, 1899,  at  2  months: 
and  one  for  $400,  dated  November  13,  1809, 
at  4  months.  The  declaration  contained  the 
common  counts,  and  a  special  count  on  each 
of  the  notes,  and  the  plaintiff  annexed  there- 
to the  affidavit  required  when  proceeding  un- 
der section  313  of  the  new  charter  of  the 
city  of  Baltimore,  known  as  the  "Practice 
Act"  (Laws  1898,  p.  393,  c.  123).  The  de- 
fendant pleaded  the  general  Issue  pleas,  and 
annexed  thereto  an  affidavit  denying  that  her 
alleged  signatures  to  said  notes  were  written 
by  her  or  by  her  authority,  as  required  by 
section  312  when  such  signatures  are  de- 
nied. Upon  the  trial,  a  verdict  for  $5,189.79, 
the  full  amount  of  these  notes,  was  rendered 
for  the  plaintiff,  and  the  defendant  has  ap- 
pealed from  the  Judgment  entered  thereon. 

The  plaintiff  contended  that  section  108, 
art.  75,  Code  Pub.  Gen.  Laws,  regulates  the 
defense,  and  that  under  it  the  denial  of  de- 
fendants could  only  be  made  io  tbe  plea  it- 
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■elf.  and  that,  the  defense  of  forgery  was 
therefore  not  In  tbie  case,  but  the  court  ruled 
that  the  denial  could  be  made  In  the  affidavit, 
as  provided  by  section  312  of  the  new  char- 
ter. Since  that  ruling  was  made,  its  cor- 
rectness has  been  established  by  two  recent 
decisions  In  this  court,  one  in  Farmers'  '& 
Mechanics'  Bank  v.  Hunter  (decided,  April 
1.  ie03)  51  AU.  650,  under  the  local  law  of 
Carroll  county,  and  one  in  Homer  t.  Flum- 
ley  (decided  April  22,  1903)  54  AtL  971, 
tinder  section  313  of  the  new  charter,  the 
latter  being  substantially  the  same  as  the 
local  law  of  Carroll  county.  It  Is  unneces- 
sary, therefore,  to  dwell  upon  that  question. 

It  was  contended,  however,  by  the  plaintiff 
that  the  defendant's  affidavit  did  not  con- 
form to  the  requirements  of  section  313,  and 
this  objection  will  be  first  considered.  That 
section  provides  that  the  affidavit  shall  state 
tliat  the  affiant  "knows  tliat  such  signature 
was  not  written  by,  or  by  the  authority  of, 
the  person  whose  signature  it  piu^orts  to 
be";  the  defendant's  affidavit  being  that  "she 
knows  her  alleged  signatures  upon  the  notes 
filed  with  the  declaration  in  this  case  were 
not  written  by  her  or  by  her  authority";  the 
argument  of  the  plaintiff  being  that  it  should 
have  said  that  "none  of  her  alleged  signa- 
tures upon  said  notes  were  written  by  her 
or  by  her  authority."  We  do  not  think  this 
criticism  can  be  allowed  to  prevail,  thopgh 
it  might  have  been  more  prudent  to  exclude 
the  possibility  of  criticism  by  using  some 
such  langage  as  It  suggests.  We  think,  how- 
ever, the  language  used  constitutes  a  suffi- 
ciently clear  denial  of  the  authenticity  of  all 
the  signatures,  and  Is,  In  legal  contemplation, 
a  denial  of  the  signature  of  each.  If  there 
could  otherwise  be  any  serious  question  up- 
on this  point,  It  Is  removed  by  the  refer 
ence  In  the  affidavit  to  the  notes  as  being 
those  "filed  with  the  declaration  In  this 
case,"  thereby  emphasizing  that  the  denial 
embraces  all  the  notes  sued  on,  and  conse- 
quently every  one  of  them;  and  we  are  not 
required  to  strain  the  construction  of  a  stat- 
ute, or  thejneaning  of  the  language  of  this 
affidavit  for  the  purpose  of  depriving  a  par- 
ty of  so  meritorious  a  defense  as  forgery. 

During  the  progress  of  the  trial  eight  ex- 
ceptions were  taken  to  rulings  upon  the  evi- 
dence, and  one  to  the  rulings  on  the  prayers. 
The  first  exception  was  taken  to  the  admis- 
sion In  evidence  of  the  record  of  a  proceed- 
ing in  bankruptcy.  Instituted  in  the  United 
States  District  Court  by  the  present  plaintiff 
against  the  present  defendant  and  her  hus- 
band, upon  the  first  of  the  promissory  notes 
herein  mentioned,  which  proceeding  was, 
after  the  death  of  the  husband,  dismissed 
-without  prejudice,  upon  petitlen  of  the  plain- 
tiff, because  he  bad  ascertained  to  his  satlB- 
factlon  that  Mrs.  Nicholson  was  not  in  fact 
insolvent.  This  record  was  offered  with  the 
■pedal  pnipose  of  contradicting,  by  Mrs. 
Micholson's  answer  in  that  proceeding,  her 
plea  and  affidavit  in  this  case.    The  eighth 


exception  was  taken  to  tbo  refusal  of  the 
coiurt  to  allow  the  notary  public,  before 
whom  the  defendant's  answer  In  the  bank- 
ruptcy proceeding  purported  to  be  sworn  to, 
to  Impeach  his  official  certificate.  Both  these 
exceptions  were  abandoned  by  the  defendant 
at  the  argument  in  this  court;  and  we  think 
correctly. 

'Among  the  proceedings  In  bankruptcy 
which  were  admitted  in  evidence  was  a  pa- 
per purporting  to  be  an  answer  by  Mr.  and 
Mrs.  Nicholson  to  the  petition  of  this  plain- 
tiff, which  expressly  admitted  "the  indebted- 
ness of  $2,000  alleged  hi  the  petition,"  but 
denied  the  Insolvency  of  Mrs.  Nicholson. 
This  paper  was  signed  by  Mr.  Nicholson,  and 
by  John  W.  H.  Fry,  his  counsel,  who  signed 
as  "attorney  for  respondents,"  but  it  did  not 
purport  to  be  signed  by  Mrs.  Nicholson.  Aft- 
er the  plaintiff  closed  his  case,  the  defendant 
called  a  Mr.  Schaeff^:  as  a  witness,  land  of- 
fered to  prove  by  him  the  following  facts: 
That  he  went  with  Mr.  Nicholson,  at  his  re- 
quest, about  February  2,  1900,  that  being 
the  date  of  the  alleged  answer,  to  Fry's  office; 
that  Fry  prepared  the  alleged  answer,  then 
and  there.  In  their  presence;  that  the  notary, 
William  H.  Jones,  was  sent  for,  and  cer- 
tified the  affidavit  attached  to  the  answer; 
that  Fry  then  said  It  was  very  important  It 
should  be  immediately  filed  In  the  United 
States  court,  and  that  he  had  only  a  moment 
to  get  over  to  court,  as  It  was  then  nearly 
4  o'clock;  that  Mrs.  Nicholson  was  not  pres- 
ent and  did  not  sign  the  answer  then,  and 
that,  so  far  as  he  knew,  there  was  no  com- 
munication between  Mrs.  Nicholson  and  Mr. 
Fry  and  the  notary  on  that  day;  but  the 
court  refused  to  allow  this  offer,  and  this 
constitutes  the  second  exception.  Mrs.  Nich- 
olson was  then  sworn  as  a  witness,  and  was 
asked,  after  referring  to  the  answer,  "Had 
you  any  knowledge  of  the  preparation  and 
filing  of  that  answer?"  which  was  also  re- 
fused, and  It  constitutes  the  third  exception. 
She  was  then  asked,  "Did  you  authorize  Mr. 
Fry,  or  any  one,  to  prepare  that  answer  for 
you?"  which  was  refused,  and  this  consti- 
tutes the  fourth  exception.  She  was  next 
asked,  "Did  you  swear  to  that  answer  r* 
which  was  also  refused,  and  this  constitutes 
the  fifth  exception.  She  was  next  asked, 
"Look  at  the  note  dated  August  27,  1899,  for 
$2,000,  payable  to  the  order  of  J.  Henry  Sny- 
der, of  Charles,  and  state  whether  you  ever 
signed  It,  or  authorized  any  one  to  put  your 
signature  to  it?"  which  was  also  refused,  and 
this  constitutes  the  sixth  exception.  Lastly, 
she  was  asked,  "Have  you  ever,  since  the 
date  of  that  note,  ratified  it,  or  adopted  it,  or 
promised  to  pay  It?"  which  was  also  refused, 
and  this  constitutes  the  seventh  exception. 
These  rulings  are  all  manifestly  based  upon 
the  theory  that  the  alleged  answer  In  the 
bankruptcy  proceedings  was  a  conclusive  ad- 
mission of  Indebtedness  upon  that  note,  and 
that,  as  the  evidence  offered  contradicted 
that  answer,  It  was  not  admissible.    These 
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raUogs,  therefore,  must  eltber  stand  or  fall 
together.  The  plaintUt  then  offered  three 
prayers,  all  of  which  were  granted,  and  the 
defendant  offered  five,  all  of  which  were  re- 
fused, exc^t  the  second,  which  dealt  only 
with  the  tn'o  notes  not  involved  in  the  bank- 
ruptcy proceedings,  as  to  which  the  Jury  were 
instructed  that  if  they  believed  they  were 
never  signed  by  Mrs.  Nicholson,  nor  author- 
ized nor  ratified  by  her,  and  that  she  never 
promised  to  pay  them,  then  the  plaintiff  could 
not  recover  thereon. 

For  the  purposes  of  this  case  it  will  only 
be  necessary  to  consider  the  first  prayer  of 
the  plaintiff  and  the  first  prayer  of  the  de- 
fendant By  the  plaintiff's  first  prayer,  the 
Jury  was  Instructed  that  the  defendant  was 
estopped  from  denying  her  liability  upon  the 
note  of  August  27,  1899,  and  that,  as  no  evi- 
dence had  been  offered  of  payment  of  any 
part  of  this  note,  the  verdict  must  be  for  the 
plaintiff  for  the  amount  of  that  note  with  in- 
terest. The  defendant's  first  prayer,  which 
was  refused,  asked  that  the  jury  be  Instruct- 
ed that  if  they  believed  Mrs.  Nicholson  did 
not  sign  that  note,  nor  authorise  any  one  to 
sign  it  for  her,  that  she  never  ratified  the 
signing,  never  assumed  any  liability  for  the 
note,  and  never  promised  to  pay  it,  then  the 
plaintiff  could  not  recover  thereon.  It  will 
thus  be  seen  that  all  the  exceptions  and  the 
,two  prayers  above  mentioned  Involve  snb- 
stanttally  the  same  question,  and  may  all  be 
considered  together. 

It  is  settled  law  that  a  record  In  a  chancery 
suit  between  the  same  parties,  and  relating 
to  the  same  subject  of  inquiry,  is  admissible 
in  evidence  in  a  subsequent  suit  between  the 
same  parties  for  the  purpose  of  proving  ante- 
cedent admissions  of  either  party  relative  to 
rights  again  involved  in  controversy  (Mobber- 
]y  V.  Mobberly,  60  Md.  376),  and  this  is 
equally  true  of  a  record  in  a  bankruptcy 
court.  This  rule  rests  upon  principles  sound 
in  themselves,  and  as  satisfactory  to  the  lay 
as  to  the  legal  mind,  for  consistency  in  es- 
sential and  fundamental  matters  is  vmiversal- 
ly  regarded  as  one  of  the  surest  Indications 
of  truth  and  accuracy,  as  Inconsistency  is  of 
doubtful  veracity  or  infirmity  of  memory. 
When  one  is  called  on  in  law  to  assert  or 
defend  a  right,  he  is  not  likely  to  make  any 
admission  destructive  of,  or  prejudicial  to, 
his  right,  unless  compelled  by  his  regard  for 
truth;  and  therefore  it  is  eminently  proper 
that  any  such  admission,  whether  made  in  the 
pleadings  or  in  the  evidence,  shqyld  be  regard- 
ed as  of  high  probative  force.  But  the  whole 
value  of  such  evidence  depends  upon  whether 
the  admission  was  in  fact  made  as  it  purports 
by  the  record  to  have  been  made,  for,  if  not 
In  fact  made,  the  refusal  to  inquire  into  this 
fact  results  in  the  substitution  of  falsehood 
for  truth.  It  Mrs.  Nicholson  did  not  make, 
or  authorize  this  answer  to  be  made  for  her, 
it  ought  not  to  have  gone  to  the  Jury  as  her 
undisputed  admission  of  her  indebtedness  up- 
on the  note  In  question;   and.  If  she  did  not 


swear  to  It,  It  ought  not  to  have  gone  to 
them   as  her  confessedly  sworn   admissioii. 
It  was  prima  facie  proof  of  such  admission, 
and  as  such  was  properly  admitted  in  ctI- 
dence,  but  we  can  perceive  no  sound  or  Just 
principle  upon  which  she  could  be  precladed 
from  rebutting  this  prima  fade  case.     It  Is 
very  clear  that  the  notary  was  properly  not 
allowed  to  impeach  bis  certificate,  as   held 
in  Central  Bank  of  Frederick  v.  Copeland,  18 
Md.  305,  81  Am.  Dec.  597,  Matthews  v.  Dare, 
20  Md.  271,  and  Hlghberger  t.  Stiffler,  21  Md. 
351,  S3  Am.  Dec.  593;    but  these  cases  Just 
as  clearly  recognize  that  the  testimony   of 
Schaeffer  and  of  Mrs.  Nicholson,  excluded  in 
the  2d,  3d,  4th,  and  5th  bills  of  exception, 
should  have  been  admitted,  for  in  the  Cope- 
land  Case,  approved  in  the  two  later  cases, 
the  court  said  "that  the  statements  contained 
in   the  certificate   [to  the  execution   of   the 
mortgage  by  Mrs.  Copeland],  under  the  cir- 
cumstances and  as  between  the  parties  In  the 
case,  were  open  to  contradiction  by  proper 
and  competent  proof,  cannot  be  doubted."     If 
this  cannot  be  done  in  the  present  case,  then, 
as  was  said  by  counsel  at  the  argument,  "a 
lawyer  and  a  notary,  by  conspiring  together 
to  file  a  sworn  answer  on  behalf  of  a  de- 
fendant, could  forever  preclude  such  defend- 
ant from  showing  that  he  had  no  part  or  lot 
In  the  making  or  filing   of  such  answer." 
And  here  it  may  be  noted,  as  illustrating  the 
wrong  of  excluding  such  evidence,  that  this 
record  discloses  an  agreement  of  counsel  that 
the  notary,  if  present,  would  testify,  subject 
to  exception,  that  Mrs.  Nicholson   was  not 
present  when  her  hiisband  swore  to  the  an- 
swer, and  never  swore  to  it  herself;   and  it 
also  discloses  the  fact  that  Mr.  Fry,  the  at- 
torney, was  not  sworn  as  he  might   have 
been,  to  prove,  if  he  could  truthfully  do  so, 
that  Mrs.  Nicholson  did  authorize  and  swear 
to  the  answer.    It  is  true  that  the  testimony 
of  the  notary,  as  offered,  was  properly  ex- 
cluded for  the  reasons  stated;   but,  treating 
It  as  if  expunged  from  the  record,  we  may 
ask  why  the  notary  was  not  called,  as  he 
might  have  been,  to  prove  that  his  certificate 
possessed  in  fact  the  conclusiveness  sought 
to  be  given  it  in  law  by  the  plaintiff. 

It  follows  also  from  what  we  have  said 
that  the  testimony  of  Mrs.  Nicholson,  which 
was  excluded  in  the  sixth  and  seventh  ex- 
ceptions, should  have  been  admitted,  and 
that  the  court  erred  In  striking  out  all  the 
testimony  admitted  subject  to  exception, 
tending  to  show  she  was  not  liable  on  the 
note  of  August  27,  1809;  for.  If  the  answer 
was  not  hers,  there  was  no  reason  why  she 
could  not  testify  she  had  never  signed  nor 
ratified  the  note,  and  no  reason  why  any  evi- 
dence tending*  to  show  she  was  not  liable 
therefor  should  be  stricken  out 

If,  however,  the  alleged  answer  were  In 
fact  her  answer,  and  even  If  'it  were  made 
under  oath,  we  are  of  opinion  that  its  state- 
ments would  not  be  legally  conclusive  against 
her,  and  that  she  would  be  entitled  to  ez- 
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plain  them  by  any  competent  evidence  in 
ber  possession;  provided,  of  course,  tbat  tbe 
principle  of  estoppel  did  not  preclude  It,  as 
we  Bball  later  show  it  does  not  do  in  tbls 
case.     Tbis  Is  tbe  law  as  stated  in  1  Green- 
lears  Evidence,  §  210;  2  Taylor  on  Evidence, 
{  857;    and  2  Wbarton  on  Evidence,  {  833. 
In  Perry  ▼.  Simpson,  40  Conn.  317,  it  was 
said:    "Admissions  made  in  a  former  trial 
may  be  admitted,  but  tbe  circumstances  sur- 
rounding tbe  admissions  relied  on,  tbe  pur- 
poses for  wblcb  tbey  were  made,  etc.,  may 
be  shown."    Tbls  language  Is  especially  ap- 
posite to  tbe  present  case,  in  view  of  tbe  con- 
dition of  Mr.  Nicholson's  health  at  the  time, 
and  tbe  painful  situation  in  wblcb  Mrs.  Nich- 
olson was  placed  thereby,  as  disclosed  by  tbe 
record  In  the  bankruptcy  case.    In  Chilton 
v.   Scruggs,  73  Tenn.   318,   the  court  said: 
"One  who  has  made  solemn  admissions  un- 
der oath  In  tbe  course  of  Judicial  proceedings 
will  not  be  permitted  to  deny  them,  without 
first  showing  tbat  tbey  were  made  inconsid- 
erately,  or  without  full  knowledge  of  tbe 
facta;"  and  in  Hamilton  v.  Zimmerman,  5 
Sneed,  88:    "In  either  case,  whether  In  pais, 
or  in  Judicial  proceedings,  if  it  satisfactorily 
appear  that  the  party  made  admissions  incon- 
siderately, or  without  full  knowledge  of  the 
facts,  it  1b  proper  tbat  tbe  court  should  re- 
lieve him  from  tbe  consequences  of  bis  er- 
ror."    In  Blanks  t.  Klein,  33  Fed.  436,  3  a 
C.  A.  583,  it  was  said:    "Judicial  admissions 
and  pleadings  of  a  party  in  another  suit  than 
the  one  under  consideration  are  open  to  ex- 
planation or  rebuttal,  or  it  may  be  shown 
tbey  were  made  by  mistake;"  and  the  fol- 
lowing jmssage  from  Wharton  on  Evidence, 
{  838,  was  cited  and  approved:     "Tbe  quali- 
ties of  an  estoppel  which  are  Imputable  to 
a  party's  pleas,  so  far  as  concerns  tbe  par^c- 
ular  case  in  which  they  are  pleaded,  are  not 
imputable  to  such  pleas  when  ofTered  col- 
laterally."   In  Elliott  V.  Hayden,  104  Mass. 
180,  an  admission  made  in  a  bill  in  equity 
sworn   to  by   the   plaintiff  was   held   "com- 
petent, but  not  conclusive,"  against  him.    In 
Combs  V.  Bodge,  21  How.  397,  16  L.  Ed.  116, 
where  the  petition  and  answer  were  signed 
by  counsel,  and  not  by  tbe  parties,  it  was 
held  they  could  not  be  resorted  to  for  admis- 
sions of  tbe  respective  parties.    In  tbat  case, 
it  should  be  observed  that  the  plalntUI  In 
the  former  suit  was  not  the  same  as  in  tbe 
latter,  but  the  court  cited,  In  support  of  tbe 
law  announced,  the  case  of  Boileau  v.  Rutt- 
lln,  2  Exch.  665,  in  which  Baron  Parke  said 
that  "pleadings  In  equity,  as  well  as  at  com- 
mon law,  are  not  ,to  be  treated,  as  positive 
allegations  of  the  truth  of  the  facts  tbere< 
in,  but  only  as  statements  of  the  case  of  the 
party,  to  be  admitted  or  denied  by  tbe  op- 
posite Bide,  and.  If  denied,  to  be  proved,  and 
ultimately   submitted   for  Judicial   decision. 
The  faqtB  actually  decided  by  an  issue  in 
any  suit  cannot  be  again  litigated  between 
the  same  parties,  and  are  conclusive  evidence 
between  them.    •    •    •    But  the  stateinents 


of  a  party  in  a  declaration  or  plea,  though 
for  the  purposes  of  tbe  cause  he  is  bound  by 
those  that  are  material,  ought  not.  It  should 
seem,  to  be  treated  as  confessions  of  the 
truth  of  the  facts  stated."  In  the  case  be- 
fore us,  nothing  was  actually  decided  in  the 
former  suit,  that  being  dismissed  by  the 
plaintiff  upon  bis  own  admission  of  inability 
to  prosecute  it  to  a  successful  termination, 
and  it  follows  from  tbe  authorities  we  have 
cited  that  tbe  answer  In  the  banluuptcy  pro- 
ceeding, even  if  shown  to  be  ber  answer, 
could  not  be  held  conclusive  against  ber. 

It  only  remains  to  Inquire  whether,  upon 
any  principle  of  good  faith  and  fair  dealing, 
Mrs.  Nicholson  could  be  estopped  by  ber  an- 
swer, even  if  it  bad  been  filed  with  her 
knowledge  and  consent  In  the  leading  case 
of  Alexander  v.  Walter,  8  Gill,  251,  tbe  court 
adopted  the  definition  of  an  estoppel  In  pals 
given  in  Dezell  v.  Odell,  3  Hill,  215,  38  Am. 
Dec.  628,  In  these  words:  "We  have  the 
clear  case  of  an  admission  by  tbe  defendant, 
intended  to  influence  the  conduct  of  a  man 
with  whom  he  was  dealing,  and  actually 
leading  him  into  a  line  of  conduct  which 
must  be  prejudicial  to  his  interests,  unless 
tbe  defendant  be  cut  off  from  the  power  of 
retraction.  This  Is  the  very  definition  of  an 
estoppel  in  pals.  For  the  prevention  of  fraud, 
the  law  holds  the  admission  to  be  conclu- 
sive." And  in  the  same  case  the  court  cited 
the  following  language  from  Welland  Canal 
Company  r.  Hathaway,  8  Wend.  483,  22  Am. 
Dec.  51:  "As  a  general  rule,  a  party  will  be 
precluded  from  denying  bis  own  acts  or  ad- 
missions, which  were  expressly  designed  to 
Influence  the  conduct  of  another,  and  did  so 
influence  it,  and  when  such  denial  will  op- 
erate to  the  Injury  of  tbe  latter."  And  sim- 
ilar language  was  also  cited  from  Hearne  v. 
Rogers,  9  Bam.  &  Cress.  677.  In  Homer  v. 
Grosbolz  and  Coquentin,  38  Md.  525,  this 
court  said;  "To  constitute  such  an  estoppel, 
there  must  be  acts  or  admissions  intended  or 
designed  to  influence  tbe  conduct  of  another; 
the  acts  or  admissions  must  come  to  tbe 
knowledge  of  the  party;  his  conduct  must 
be  influenced  by  them;  and  a  denial  of  them 
must  operate  to  tbe  Injury  of  tbe  party  whose 
conduct  is  Influenced  by  them.  Tbe  Court 
of  Appeals  In  the  case  of  Alexander  v.  Wal- 
ter, supra,  adopt  tbe  rule  laid  down  in  tbe 
Welland  Canal  Company's  Case,  and  applied 
It  to  tbe  case  before  tbem,  and  it  must  be 
regarded  as  the  law  of  this  state." 

It  Is  settled  at  common  law  tbat  an  estop- 
pel in  pais  need  not  be  pleaded,  and  may  be 
given  in  evidence  under  tbe  general  issue 
(8  Enc.  Plead.  &  Prac.  6);  and  it  is  so  held 
in  tbis  state.  Alexander  y.  Walter,  supra. 
But  the  rule  as  to  what  must  be  proved  to 
constitute  an  estoppel  Is  tbe  same  as  to  what 
must  be  alleged  to  constitute  a  good  plea  of 
estopi>el,  and  tbis  rule  is  that  every  fact 
supporting  an  estoppel  in  pais  must  be  clear- 
ly made  out  by  the  party  relying  on  it.  8 
Enc.  Plead.  &  Prac.  10,  and  Sharon  v.  Min- 
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nock,  6  Nev.  877,  where  It  was  held  that  11 
a  plea  does  not  allege  that  the  party  relying 
on  the  estoppel  was  Induced  to  act  different- 
ly from  what  he  otherwise  would,  and  that  he 
was  prejudiced  thereby,  the  plea  will  be  bad. 
There  is  no  evidence  whatever  that  the  plain- 
tiff in  this  case  has  done  or  omitted  to  do  any- 
thing which  he  would  otherwise  have  done  or 
omitted  to  do,  nor  any  suggestion  of  any  pos- 
sible prejudice  resulting  to  him,  from  the  ad- 
mission made  in  the  alleged  answer  of  Mrs. 
Nicholson.  He  was  informed  by  her  petition 
filed  in  those  proceedings  July  16,  1900,  that 
she  claimed  her  signature  was  a  forgery,  and 
he  prayed  leave  to  dismiss  his  petition,  April 
12,  Idol,  solely  because  he  admitted  that  she 
would  be  able  to  prove  her  solvency  as  she 
alleged.  If  we  could  discover  in  this  case 
the  essential  requisites  of  an  estoppel  in 
pais,  we  should  not  hesitate  to  give  effect  to 
It,  but- we  cannot  discover  them. 

Judgment  reversed,  with  costs  to  appellant 
above  and  below,  and  new  trial  awarded. 


(t7  Md.  725) 

RIDGBLT  T.  WILMEB  et  aL 

(Court  of  Appeals  of  Maryland.    July  1,  1903.) 

APPEALABLB     OBCREB— NECESSART    PARTIES 

—DISMISSAL    OF   BILL— PLEADINaS— 

NOTES  FILED  WITH  BILL. 

1.  A  decree  dismissing  a  bill  to  cancel  jude- 
mpnts  and  enjoin  enforcement  thereof,  though 
"without  prejudice"  to  file  a  new  bill  with 
proper  parties,  adjudicates  rights,  and  so  is 
so  far  final  as  to  allow  of  appeal,  it  having  the 
effect  of  dissolving  the  preliminary  injunction. 

2.  Gen.  Equity  Rale  35  (Code  Pub.  Gen. 
Laws,  art.  16,  i  163)  provides  that,  when  a 
defendant  snggests  that  the  bill  is  defective  for 
want  of  parties,  plaintiff  may  have  the  case  set 
down  for  argument  on  that  objection  only ;  and, 
if  he  EbuU  not  have  it  set  down,  but  proceed 
to  a  hearing,  notwithstanding  the  objection,  if 
defendant's  objection  shall  be  allowed  he  snail 
not  be  entitled  as  of  course  to  amend  his  bill 
by  adding  partie.<i,  but  the  court  may,  if  it  be 
thought  fit,  dismUs  the  bill.  If,  however,  the 
cause  be  set  down  on  the  objection,  and  it  be 
allowed,  plaintiff  may  amend  on  paying  the 
costs.  Held,  that  discretion  to  dismiss  is  given 
only  for  absence  of  a  necessary  party  plaintiff; 
and  whether  the  person  is  a  necessary  party  is 
open  to  review. 

3.  Notes  having  been  filed  with  the  bill  as 
parts  of  and  explanatory  of  its  avermeats,  must 
be  taken  to  be  as  they  appear,  notwithstanding 
avpi-inents  of  the  bill  contradictory  of  their  legal 
effect  as  they  so  appear. 

4.  Though  a  bill  asks  relief  for  complainant 
and  another  not  a  party,  yet  the  averments 
showing  complainant  entitled  to  relief  independ- 
ent of  the  other,  the  bill  is  not  objectionable  on 
the  ground  of  want  of  a  necessary  party,  though 
the  relief  cannot  be  allowed  such  other,  he  not 
being  a  party. 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City;  John  J.  Dobler,  Judge. 

Bult  by  Franklin  W.  Rldgely  against  Bdwin 
W.  Wilmer  and  another.  Bill  dismissed,  and 
plaintiff  appeals.    Reversed. 

Argued  before  McSHERRY,  O.  J.,  and 
FOWLER,  BOYD,  PAGE,  PEARCE,  and 
SCHMUCKER,  JJ. 


John  L.  G.  Lee,  for  appellant    D.  ladridge 
Monroe,  for  appellees. 

PAGE,  J.  The  bill  of  complaint  of  the  ap- 
pellant sets  forth:  Tbat  three  Jndgmenta 
were  entered  by  a  Justice  of  the  peace,  Lne- 
ohesl,  one  of  the  defendants,  in  favor  of 
the  appellee  Wllmer,  and  three  Judgments 
against  James  A.  Galloway.  That  these  Jodg- 
menta  were  obtained  on  the  following  facts: 
Ridgely,  on  the  19th  of  December,  1000,  bor- 
rowed from  Wllmer  $30,  and  gave  him  his 
note  for  ?33.  In  February,  1901,  he  borrow- 
ed $10,  and  gave  bis  note,  Indorsed  by  Gal- 
loway, for  $11;  and  on  December  27,  190O. 
borrowed  $10,  and  gave  his  note.  Indorsed 
by  Galloway,  for  $11.  Copies  of  the  notes 
filed  in  the  record  show,  however,  that  the 
notes  were  given  to  Galloway.  It  also  ap- 
pears that  both  Rldgely  and  Galloway  agreed 
that  on  default  of  payment  at  maturity  of  the 
principal  and  interest  Judgment  by  confession 
might  be  entered  in  favor  of  the  holder  of 
the  notes,  to  Include  10  per  centum  for  ex- 
pense of  collection,  $10  as  an  appearance  fee 
for  attorney  and  costs  of  suit;  and  they  also 
waived  appeal,  supersedeas,  bankruptcy,  in- 
junction, summons,  and  appearance  in  any 
court  or  before  any  Justice  of  the  peace  liaT- 
Ing  Jurisdiction.  The  bill  further  alleges  that 
the  Judgments  against  the  appellant,  amount- 
ing in  the  aggregate  to  $93.39,  and  against 
Galloway,  aggregating  $94.14,  were  entered  by 
the  Justice  of  the  peace  without  any  summons 
or  appearance;  that  at  the  time  the  Judg- 
ments were  rendered  Rldgely  had  already 
paid  Wilmer  $58,  or  $8  more  than  In  fact  the 
latter  had  received;  and  for  that  reason 
Ridgely  had  refused  to  make  more  payments. 
It  is  charged  that  the  notes  were  usurious, 
and  the  Judgments  fraudulently  obtained,  and 
to  enforce  the  latter  would  cause  great  and 
irreparable  loss  and  damage.  The  complain- 
ant claims  to  be  entitled  to  have  the  notes  and 
Judgments  canceled,  and  prays  that  the  ap- 
pellees may  be  restrained  by  injunction  from 
enforcing  them.  Galloway  is  not  Joined  In 
the  bill.  The  usual  order  for  a  preliminary 
Injunction  was  issued,  and  both  the  appellees 
answered.  Wllmer  denied  the  alleged  fraud, 
and  averred  that  he  bought  the  notes;  and  by 
the  seventh  paragraph  of  his  answer  sets  up 
that  the  complainant  has  a  full  remedy  at 
law,  and,  further,  that  the  "plaintiff  has  fail- 
ed to  make  proper  parties,  because  Jamei 
Galloway  is  a  proper  party,  and  that  the  per- 
son who  signed  the  bill  was  not  at  that  time 
an  attorney  of  the  court"  The  appellant 
Joined  issue.  On  the  24th  day  of  September, 
1902,  leave  was  granted  to  take  testimony, 
but  the  record  fails  to  show  that  any  wai 
taken.  On  the  2d  day  of  April,  1903,  the  ap- 
pellees moved,  in  writing,  to  dismiss  the  bill, 
because  "the  plaintiff  has  failed  to  comply 
with  the  provislona  and  requirements  of  the 
thirty-fifth  general  rule  of  pleading,  in  refer- 
ence to  the  objection  fw  want  of  parties." 
On  the  2d  day  of  April,  1903,  after  a  hearing 
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and  the  agreement  of  counsel,  tbe  court  dla- 
mlsaed  the  bill,  "without  prejudice  to  tbe 
plalntlfl  to  file  a  new  bill  with  the  proper 
parties";  and  from  this  decree  the  appeal  has 
been  taken. 

A  motion  was  made  to  dismiss  the  appeal, 
and  of  the  two  grounds  assigned  the  first 
was,  because  the  decree,  being  "without  prej- 
ndlce  to  the  plaintiff,"  does  not  adjudicate 
any  right  of  the  parties,  and  Is  not,  therefoiie, 
so  far  final  as  to  authorize  the  appellants  to 
prosecute  an  appeal.  Whatever  might  be  the 
force  of  this  consideration  ds  ordinarily  ap- 
plied, in  this  case  It  cannot  apply,  because  of 
the  fact  that  this  particular  decree  had  the 
effect  of  dissolving  the  Injunction  (Wagoner 
T.  Wagoner.  77  Md.  180,  26  Atl.  284),  and 
from  such  an  order  appeal  lies.  Johnson  Co. 
T.  Henderson,  83  Md.  126,  34  Atl.  835. 

Tbe  second  ground  for  the  motion  was  that 
the  dismissal  of  the  bill  was  a  matter  within 
the  discretion  of  the  court,  under  the  thhrty- 
flfth  general  equity  rule  (section  163,  art  IC, 
Code  Pub.  Gen.  'Laws),  and  therefore  not  re- 
viewable. That  rule  provides  that,  when  a 
defendant  in  his  answer  suggests  that  the  bin 
is  defective  for  want  of  parties,  the  .plaintlfF 
may  have  tbe  case  set  down  for  argument  on 
that  objection  only;  and.  If  he  shall  not  set 
It  down,  but  proceed  to  a  bearing  notwitb- 
standlng  the  objection,  if  the  defendant's  ob- 
jection be  allowed  he  shall  not  be  entitled  as 
of  conrse  to  an  order  for  liberty  to  amend  his 
bill  by  adding  parties,  but  the  court  may,  "if 
It  be  thought  fit,  dismiss  the  bill."  If,  how- 
ever, the  cause  be  set  down  on  tbe  objection, 
and  it  be  allowed,  the  "plaintiff  shall  have  the 
liberty  to  amend  on  paying  the  costs  of  the 
amendment"  The  record  does  not  show  that 
the  cause  was  set  down  for  a  hearing  on  the 
objection  of  want  of  party  plaintiff;  but  it 
appears  that  on  the  2d  of  April,  1903,  the  de- 
fendant prayed  the  court  to  dismiss  the  bill 
because  of  the  failure  of  the  plaintiff  to  com- 
ply with  the  provisions  of  the  thirty-flfth  rule 
"in  reference  to  objections  for  want  of  par- 
ties," and  that  on  the  same  day  the  decree 
dismissing  the  bill  was  passed.  The  court, 
therefore,  when  It  passed  its  decree,  acted 
upon  the  motion  of  the  defendant  to  dismiss 
tbe  bill,  and  dismissed  It  because  it  thought 
fit  to  do  so  on  failure  of  the  plaintiff  to  set 
it  down  for  a  hearing.  It  must,  therefore, 
luive  been  held  by  the  court  that  Galloway 
was  a  necessary  party,  without  whom  no 
proper  decree  could  have  been  authorized, 
under  the  allegations  of  the  bill,  since  without 
snch  an  adjudication,  even  upon  a  final  hear- 
ing it  could  not  have  exercised  its  discretion 
under  this  rule.  By  the  terms  of  the  rule  the 
want  of  a  proper  party  plaintiff  la  a  fact 
that  must  be  found,  and  whether  Galloway  Is 
a  necessary  party  is  a  matter  open  to  our 
review.  It  is  clear  that  the  object  of  the 
bill  is  to  restrain  Wilmer  from  collecting  the 
judgments  from  Ridgely.  The  judgments 
were  based  upon  certain  Instruments  made 
by  Ridgely  to  the  order  of  Galloway.    They 


have  never  been  Indorsed  by  him,  and  from 
all  that  appears  In  the  bill  or  exhibits  Gallo- 
way Is  not  in  any  manner  responsible  for  the 
payment  of  the  money  to  Wilmer,  and  there 
is  nothing  on  the  face  of  the  blU  or  notes  to 
show  that  Wilmer  is  in  fact  the  legal  or  bona 
fide  holder  of  the  notes.  He  calls  Iiimself 
"holder  and  plalntlfl"  in  the  order  to  Luc- 
chesl  to  extend  the  Judgments;  but  he  could 
not  become  a  bona  fide  holder  except  by  the 
indorsement  of  Galloway,  and  there  is  no 
such  Indorsement  or  assignment  to  talm.  It 
is  true  that  the  bill  makes  some  averments 
that  seem  to  be  contradictory  of  the  legal  ef- 
fect of  the  notes  as  they  appear  in  the  record, 
but,  having  been  filed  with  the  bill  as  parts 
of  and  explanatory  of  its  averments,  they 
must  be  taken  to  be  as  in  fact  they  appear. 
Furthermore,  the  plaintifl  avers  that  to  en- 
force tbe  payments  of  the  judgments  will 
cause  him  great  damage,  and  that  the  "com- 
plainant" has  no  remedy  at  law,  etc.  It  is, 
therefore,  clear  that  the  complainant  was 
seeking  a  remedy  only  for  himself;  and  he 
was  not  bound  to  seek  a  remedy  for  and  on 
behalf  of  Galloway.  The  fact  that  Ridgely 
asks  that  the  Injunction  may  include  Wil- 
mer's  claim  against  him  does  not  prevent  tbe 
court  from  granting  htm  such  relief  as  his 
case  may  require,  or  from  granting  such 
parts  of  the  relief  as  may  be  legal  and  proper 
under  the  allegations  of  the  bill. 

So  far  as  the  record  shows,  therefore,  Gal- 
loway has  no  Interest  in  the  questions  litigat- 
ed, or  sought  to  be  litigated,  between  the 
complainant  and  defendants.  That,  In  sub- 
stance, is,  only,  shall  Wilmer  be  permitted 
to  collect  the  judgments  from  Ridgely,  or  out 
of  hia  property,  and  not  from  Galloway?  The 
bill  makes  no  common  ground  between  Gallo- 
way and  Ridgely.  If  Wilmer  should  attempt 
to  collect  out  of  Galloway,  it  would  be  the 
latter's  privilege  and  business  to  proceed  on 
bis  own  behalf.  "No  one  need  be  a  party 
plaintiff  In  whom  there  exists  no  interest. 
Kerr  v.  Watts,  6  Wheat.  559,  6  L.  Bd.  328; 
Wright  V.  Santa  Clara  M.  Ass'n,  12  Md.  443. 
The  relief  asked  by  Ridgely  Is  for  an  injunc- 
tion restraining  the  defendants  from  enforc- 
ing the  judgments  against  himself  and  against 
Galloway,  and  for  general  relief.  It  need  not 
be  said  that  the  relief  asked  for  In  behalf  of 
Galloway  could  not  be  allowed,  he  not  being 
a  party;  but  that  fact  alone  will  not,  as  we 
have  said,  preclude  the  complainant  from  ob- 
taining such  relief  as  he  may  be  entitled  to 
within  the  scope  and  object  of  the  bill  which 
he  has  asked  for  himself.  Fenby  v.  Johnson, 
21  Md.  106;  18  Bnc.  &  Prac.  795,  and  authori- 
ties there  cited.  Inappropriate  allegations  in 
the  bUl  will  not  defeat  the  right  t»  relief,  if 
the  bill  makes  a  case  justifying  tbe  relief 
granted,  when  there  is  a  special  or  general 
prayer.  Sloan  v.  Safe  Deposit  Trust  Co.,  73 
Md.  239,  20  Atl.  922;  Dnnnock  v.  Dunnock,  3 
Md.  Ch.  140.  If  It  be  conceded  that  Galloway 
was  not  a  necessary  party,  can  It  be  success- 
fully maintained  that  in  dismissing  the  bill 
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the  conrt  acted  within  the  limits  of  any  dis- 
cretion it  may  have  had  nnder  the  statute? 
It  Is  there  provided.  In  substance,  that.  If  the 
cause  be  not  set  down  for  hearing  "for  want 
of  parties,"  and  the  objection  be  allowed,  the 
"plalntUf  shall  have  liberty  to  amend  on  pay- 
ing costs  of  the  amendment;  but  If  the  plain- 
tttF,  notwithstanding  the  suggestion  of  the  de- 
fendant in  his  answer  that  the  bill  Is  defect- 
ive for  want  of  parties,  shall  not  set  down 
the  cause  for  a  hearing  on  thit  objection 
only,  but  shall  "therewith  proceed  to  a  hear- 
ing," and  the  objection  be  allowed,  he  shall 
not  be  entitled  to  amend  "as  of  course,"  but 
the  court  or  judge  may,  "if  it  be  thought  fit," 
dismiss  the  bill.  It  then  appears  that  the 
power  of  the  court,  as  conferred  by  the  act, 
is  dependent  for  Its  exercise  upon  a  judicial 
finding  upon  the  terms  and  condition  of  the 
statute  that  the  bill  is  defective  for  want  of 
parties.  That  must  be  found  by  the  court 
before  the  court  has  power  to  exercise  its 
alleged  discretion  in  respect  to  the  dismissal 
of  the  bill.  If  it  should  undertalce  to  dismiss 
the  bill  solely  imder  the  rule  for  want  of 
parties  before  there  had  been  a  determination 
that  new  party  plaintiffs  were  necessary, 
manifestly  it  would  exceed  its  authority.  The 
discretion  to  which  we  have  alluded  can  be 
exercised  only  on  a  final  hearing.  It  seems 
to  be  no  less  clear  that,  if  It  should  erro- 
neously decide  that  a  new  party  was  neces- 
sary, and  should  then  dismiss  the  bill,  its  or- 
der of  dismissal  would  also  be  in  error,  not 
because  It  had  exercised  its  discretion  wrong- 
ly or  unwisely,  but  because  the  occasion  for 
its  exercise  had  not  arisen.  In  Bell  v.  Jones, 
10  Md.  330,  It  was  said  "that  an  act  of  the 
court  which  is  within  the  limits  of  their  ex- 
clusive discretion  is  final;  but  nevertheless, 
if  it  appears  to  be  partly  within  and  partly 
beyond  the  scope  of  their  authority,  it  may 
be  appealed  from  and  reversed.  Cecil,  Adm'r 
V.  Negro  Rose,  14  Md.  6S;  Klnnear  &.  Willis 
T.  Lee  &  Reynolds,  28  Md.  489,  490.  Inas- 
much as  we  have  found  that  Galloway  was 
not  a  necessary  party  to  enable  the  appellant 
to  obtain  the  relief  be  asks  for  himself,  the 
decree  dismissing  the  bill  muat  be  reversed. 
Decree  reversed,  and  cause  remanded,  etc, 

B08W0RTH  T.  UNION  B.  OO. 

(Supreme  Conrt  of  Rhode  Island.    May  18, 

1903.) 

0ABRIBR8-AFPR0ACHING  PLACB  OF  DANOBR 
—CARS  REQUIRED. 
1.  In  approaching  any  place  of  danger — as  in 
attempting  to  niu  its  cars  through  a  mob — it  ia 
the  duty  of  a  common  carrier  to  use  the  utmost 
care  to  protect  its  pasBengers  from  injury. 

Action  by  Benjamin  B.  Bosworth  against 
the  Union  Railroad  Company.  Demurrer  to 
declaration  overruled. 

Argued  before  STINESS,  C  J.,  and  TIL- 
LINGHAST  and  DUBOIS,  JJ. 

John  W.  Hogan  and  Henry  B.  Tiepke,  for 
plaintifC.    David  S.  Baker,  for  defendant 


DUBOIS,  J.  This  Is  an  action  of  trespan 
on  the  case  for  negligence.  In  the  second 
count  of  his  declaration  the  plaintiff  alleges 
that  It  was  the  duty  of  the  defendant  to  ex- 
ercise the  utmost  vigilance  and  care  In  guard- 
ing and  protecting  him,  as  and  while  a  iias- 
senger,  against  violence  and  risk  of  injury; 
and  that  the  defendant  was  negligent  in  not 
exercising  proper  and  adequate  care  and  vigi- 
lance in  guarding  and  protecting  him,  while 
he  was  its  passenger,  against  mob  violence, 
and  in  attempting  to  rim  Its  car  through  a 
mob  without  warning  the  plaintiff  of  the 
dangers  to  which  he  was  being  exposed  there- 
by, in  consequence  of  which  he  sustained  the 
Injury  complained  of.  The  defendant  demurs 
to  such  statement  of  Its  duty.  We  have  here- 
tofore. In  Boss  V.  Prov.  &  Wor.  R.  R.  Co.,  15 
R.  L  149,  1  Ati.  9,  thus  stated  the  law:  "In 
regard  to  the  degree  of  care  which  the  law 
Imposes  upon  common  carriers  of  passengers. 
It  Is  settled  by  a  long  and  uninterrupted  line 
of  adjudication  that  they  are.  bound  to  exer- 
cise the  utmost  care  and  skill  which  prudent 
men  would  use  under  similar  circumstances; 
and  they  are  liable  for  injuries  resulting 
from  even  the  slightest  negligence  on  the 
part  of  tliemselves  or  their  servants;"  and 
later,  in  Elliott  v.  Newport  St  Ry.  Co.,  18 
R.  I.  707,  28  AtL  338,  31  AtL  694,  23  L.  R.  A. 
208,  as  follows:  "Common  carriers  of  pas- 
sengers are  required  to  do  all  that  human 
care,  vigilance,  and  foresight  reasonably  can, 
in  view  of  the  character  and  mode  of  convey- 
ance adopted,  to  prevent  accident  to  passen- 
gers." The  defendant  though  not  denying 
the  foregoing  to  be  the  general  rule  applica- 
ble to  common  carriers  of  passengers,  clnlmB 
that  it  particularly  applies  to  its  running  ap- 
pliances, for  the  reason  that  defects  therein 
are  likely  to  occasion  accidents  resulting  In 
great  Injury  and  loss  of  life  to  passengers; 
and  also  calls  our  attention  to  another  rule, 
relating  to  Its  approaches  to  trains,  concern- 
ing which  it  is  bound  to  use  only  ordinary 
care.  We  recognize  the  distinction  in  the  law 
between  the  degree  of  care  to  be  used  In  its 
stationary  and  in  Its  locomotive  appliances. 
The  more  stringent  rule  Is  established  for  the 
protection  of  passengers  while  in  transit 
During  their  passage  they  are  to  be  guarded 
not  only  against  accidents  resulting  from  de- 
fects in  the  running  appliances,  but  also  from 
dangers  arising  out  of  the  recidessness  or 
carelessness  of  the  servants  of  the  common 
carrier.  With  the  best  appliances  it  would  be 
possible  for  a  careless  or  reckless  servant  to 
propel  a  car  into  danger;  as,  for  instance, 
into  an  open  draw  on  a  bridge,  into  a  blazing 
station,  or  into  a  drove  of  infuriated  cattle. 
In  approaching  any  place  of  danger  It  la  the 
duty  of  the  common  carrier  of  passengers 
and  its  servants  to  exercise  the  utmost  care, 
caution,  vigilance,  and  skill  which  prudent 
men  would  use  under  like  circumstances. 
Whether  the  servants  and  agents  of  the  de- 
fendant did  exercise  tliat  degree  of  care  and 
skill  at  the  time  and  place  alleged  by  the 
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pl&lntlff  Is  a  question  of  fact,  which  must  be 
determined  by  a  iarj^. 

Demurrer  overruled,  and  case  remanded  to 
the  common  pleas  dlTlslon  for  further  pro- 
ceedings. 


<|S  R.  I.  KM) 

HURRAY  T.  PAWTUXBT  VALLBY  ST. 
BY.  CO. 
(Supreme  Court  of  Rhode  Island.    May  28» 
1903.) 

CARRIERS  —  INJURIES    TO    PASSENGER  —  AB- 

SSNCB  OF  NEGLIOBNCB— EVIDENCE 

—SUFFICIENCY. 

1.1b  an  action  against  a  street  railway  for 
injuries  to  a  passenger  caused  by  the  breaking 
of  an  appliance  nndemeath  the  car,  where  de- 
fendant's evidence  showed,  not  only  that  it 
purchased  the  appliance  from  a  reputable  deal- 
er, but  also  that  it  had  made  daily  Inspection 
of  the  same  by  an  expert  employed  for  that  pur- 
pose, and  plaintiff  offered  no  evidence  in  re- 
buttal, ttijing  wholly  on  the  doctrine  of  res  ipsa 
loquitur,  a  verdict  for  defendant  was  supported. 

Action  by  Alice  Q.  Murray  against  the 
Pawtnxet  Valley  Street  Railway  Oompany. 
Verdict  for  defendant  Heard  on  plalntifTs 
petition  for  new  trial,  and  petition  denied. 

Argued  before  STINESS,  O.  J.,  and 
DOUGLAS,  and  DUBOIS,  JJ. 

Page  &  Page,  tor  plaintiff.  Walter  B.  Vin- 
cent, for  defendant. 

DUBOIS,  J.  The  plaintiff,  while  a  pas- 
senger in  one  of  the  defendant's  electric 
cars,  was  thrown  from  her  seat  and  injured 
by  its  sudden  stop  through  accident.  It  ap- 
pears that  the  motor  underneath  the  floor 
of  the  car  was  attached  thereto  by  two  bear- 
ings upon  an  axle  which  held  Its  principal 
weight,  while  a  bolt  or  pin  on  its  front  end 
passed  through  a  hole  in  the  center  of  a 
wronght-lron  suBpension  bar  placed  edgewise 
in  front  of  the  motor  from  side  to  side  of 
the  truck,  and  steadied  it  and  supported  the 
remainder  of  its  weight  This  bar.  a  part  of 
the  car  truck,  was  about  four  feet  long, 
flye-elghths  of  an  Inch  thick,  and  was  five 
inches  wide,  excepting  that  In  the  middle 
about  the  hole  the  width  had  there  been  in- 
creased to  preserve  its  strength.  The  acci- 
dent was  due  to  the  breaking  Qf  this  suspen- 
sion bar.  The  break  occurred  in  the  center, 
from  the  bole  downward,  allowing  the  pin 
to  drop  out  and  the  forward  end  of  the  motor 
to  fbll  upon  the  gronnd,  causing  the  car  to 
(rtop  suddenly. 

The  burden  of  proving  that  the  plaintiff 
was  in  the  exercise  of  due  care  at  the  time 
of  the  accident  was  maintained  by  evidence 
that  she  was  quietly  sitting  in  the  car  at 
the  time.  In  such  a  position  she  could  not 
have  ccNutribnted  anything  to  cause  the  break- 
ing ot  the  ■uspension  bar  beneath  the  floor 
under  her.  The  burden  of  proving  that  the 
accident  was  due  to  the  negligence  of  the 
defendant  was  sustained  by  the  presumption 
of  negligence  arising  out  of  a  consideration 
•f  the  canae  of  the  accident  itself.    Th« 


mere  fact  that  the  bar  broke  and  let  the  mo- 
tor fall  Is  Inferentially  evidence  of  negli- 
gence on  the  part  of  the  defendant  "Res 
ipsa  loquitur"  is  the  maxim  applicable  to 
cases  srhere  the  cause  of  injuries  to  passen- 
gers arises  from  the  breaking  down  of  ap- 
paratus wholly  under  the  control  of  the  com- 
mon carrier.  "It  is  a  presumption  raised  by 
the  law  on  grounds  of  public  policy,  which 
makes  out  a  prima  facie  case  against  the 
carrier  unless  it  Is  rebutted  to  the  satisfaction 
of  the  Jury."  Thompson  on  Negligence,  i 
2773.  The  plaintiff  having  thus  pre&guted  a 
prima  lade  case,  the  burden  was  cast  upon 
tbe  defendant  to  rebut  the  presumption  to 
the  satisfaction  of  the  Jury.  ^ 

The  defendant  oCTered  evidence  to  the  ef- 
fect that  the  car  truck,  ot  which  the  suspen- 
sion bar  formed  a  part,  was  manufactured 
by  the  Franklin  Foundry  Company,  of  Provi- 
dence, a  reputable  concern  in  that  line  of 
business,  under  the  Munler  patent;  that  it 
was  purchased  directly  from  the  Franklin 
Foundry  Company,  and  came  all  ready  to 
place  under  the  car;  that  the  truck  was  a 
new  one,  and  had  never  been  In  use  upon 
any  other  car;  that  the  cars  of  the  defendant 
company  were  Inspected  to  discover  defects 
every  day  when  In  use;  that  this  car  in 
which  the  plaintiff  sustained  injury  was 
placed  over  a  pit  and  Inspected  by  an  expert 
of  10  years'  experience  on  the  afternoon  be- 
fore the  accident,  and  was  found  to  be  in 
good  order;  all  the  bars,  nuts,  and  bolts 
were  tested  with  hammer  and  wrench,  and 
everything  was  found  to  be  sound;  that  the 
car  was  not  rim  after  the  inspection  until 
the  morning  of  the  accident,  when  if  was 
subjected  to  a  slight  inspection  by  the  mo- 
torman  who  ran  it;  that  after  it  had  been 
run  about  IS  miles,  and  about  150  feet  be- 
yond a  sharp  curve  which  the  car  had  round- 
ed, the  suspension  bar  broke;  that  the  break 
was  clean  and  fresh,  and  did  not  even  show 
a  flaw,  and  that  the  cause  of  the  breaking 
was  in  no  way  apparent;  that  the  speed  of 
the  car  at  the  time  of  the  accident  was  six 
or  eight  miles  an  hour.  In  the  opinion  of 
the  foreman  of  the  defendant's  repair  shop, 
the  Btiapension  bar  was  broken  either  by  the 
weight  of  the  motor  upon  it,  or  the  Jar  of 
the  motor— the  rise  and  drop  of  it  No  evi- 
dence in  rebuttal  was  introduced  by  the 
plaintiff,  and  the  case  was  submitted  to  the 
Jury,  who  found  for  the  defendant,  and  the 
plaintiff  petitioned  tor  a  new  trial  upon  the 
groimd  that  the  verdict  was  against  the  evi- 
dence and  the  weight  thereof. 

The  defendant  having  satisfied  the  Jury  by 
evidence,  not  only  that  it  purchased  the 
broken  appliance  from  a  reputable  maker  and 
dealer  in  such  commodities,  but  had  made 
daily  inspectiona  of  the  same  by  an  expert 
employed  for  that  purpose,  without  any  at- 
tempt upon  the  part  of  the  plaintiff  to  meet 
it  with  evidence  tending  to  show  that  the 
bar  was  imllke  or  inferior  to  other  ban  In 
use  for  like  purposes,  or  that  it  waa  too  thin. 
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too  narrow,  or  too  weak,  and  without  offer- 
ing eyldence  tending  to  throw  discredit  upon 
the  kind  of  inspection  that  was  made,  or 
upon  the  competency  of  the  Inspector,  the 
jury  was  Justified  In  arriving  at  a  verdict 
for  the  defendant  "It  is  the  general  rule 
that,  where  unlmpeached  witnesses  testify 
distinctly  and  positively  to  facts  which  are 
uncontradicted,  their  testimony  suffices  to 
overcome  a  mere  presumption."  Robinson 
V.  N.  T.  Central  R.  R.  Oo.  (a  C.)  9  Fed.  877. 
Petition  for  a  new  trial  denied,  and  case 
remanded  to  the  common  pleas  division  with 
direction  to  enter  Judgment  for  the  defend- 
ant 


(26  R.  I.  m) 


RICH  T.  THEU. 


(Supreme  Court  of  Rhode  Island.    May  20, 
1903.) 

TRUSTEE    PROCESS  —  EXEMPTION  —  NECESSA- 
RIES—SERVICES  OP  ATTORNEY. 

1.  Services  of  an  attorney  are  necessaries, 
within  Pab.  Laws  1900-OL  c.  841,  i  1,  amend- 
ing Gen.  Laws  c.  255,  f  5,  cl.  12,  as  amended 
by  Pnb.  Laws  1900-01,  c.  751,  so  as  to  provide 
that  there  shall  be  exempt  from  trustee  process 
wages  not  exceeding  $10,  except  when  the  canae 
of  action  is  for  necessaries  furnished  defendant. 

Assumpsit  by  William  O.  Rich  against 
William  D.  Tren.  The  ruling  of  the  district 
court  was  adverse  to  defendant,  and  he 
brings  exceptions.    Exceptions  overruled. 

Argued  before  STINBSS,  C.  J.,  and  TIL- 
UNOHAST  and  DOUGLAS,  JJ. 

Wm.  G.  Rich,  pro  se.  Wm.  0.  BHss,  for 
defendant. 

PER  CURIAM.  In  Crafts  r.  Carr,  24  R. 
I.  897,  53  AU.  275,  we  decided  that  the  serv- 
ices rendered  by  the  plaintiff  as  an  attorney 
at  law  In  a  civil  case  were  legal  necessaries 
for  the  minor  defendant,  and  that  such  minor 
was  liable  therefor.  •  There  are  no  words  of 
limitation  used  in  chapter  811,  p.  217,  i  1, 
Pub.  Laws  1900-01,  restricting  the  necessa- 
ries therein  mentioned  to  articles  of  food, 
clothing,  or  shelter,  or  to  other  articles  of  a 
similar  nature. 

The  court  Is  of  opinion  that  the  garnishee 
was  properly  charged,  and  tliat  the  excep- 
tions must  be  dismissed,  and  the  case  re- 
manded to  the  district  court  of  the  Twelfth 
JudldAl  District 


<vrM«.t6f> 

BROWN  T.  HOWARDS  et  aL 

(Supreme  Judicial  Court  of  Maine.     June  80, 
1903.) 

JOBW  TRIAL-APPBAL-RttVIEW— WARRANTT— 
SALB-HORSB— WHIBTIiBR. 

l.When  it  la  obvious  that  the  jury  reached 
their  conclusion  by  inferences  not  sustained  by 
facts  proved,  a  neW  trial  will  be  granted. 

2.  In  a  case  where  the  evidente  consists 
principally  of  testimony  which  is  neither  dis- 
credited nor  conflicting,  and  the  cross-examina- 
tion of  the  witnesses  indicates  no  distrust  of 


their  tmthfnlness,  the  law  court  has  the  same 
opportunity  aa  the  jury  to  weigh  the  evidence. 

8.  In  such  a  case,  on  a  general  motion  for  a 
new  trial,  the  Questions  in  dispute  will  be  ex- 
amined by  the  law  court  by  a  review  of  the 
evidence  from  the  point  of  view  of  the  {tarties. 

4.  The  disease  of  whistling  In  a  horse  sold 
with  a  warranty  was  not  luiown  to  the  par- 
ties, or  any  of  their  witnesses,  until  nearly  two 
months  after  the  sale,  although  nearly  all  of 
them  were  experienced  horsemen,  and  the  usual 
tests  were  applied. 

Within  a  few  days  after  the  symptoms  were 
first  recognized,  the  disease  resulted  fatally. 

B«ld,  that  a  theory  that  the  disease  existed 
in  the  horse  in  question,  in  a  primary  stage,  at 
the  date  of  the  sale  and  warranty,  is  not  well 
founded. 

(Official) 

On  Motion  from  Supreme  Judicial  Court, 
Penobscot  County. 

Action  by  George  W.  Brown  against  Jonas 
Edwards  and  others.  Verdict  for  plaintiff. 
Motion  for  new  trial  granted. 

Assumpsit,  brought  after  rescission,  for  an 
alleged  breach  of  warranty  In  the  sale  of  a 
horse.  PlatntUTs  declaration  was  as  fol- 
lows: 

"In  a  plea  of  the  case,  for  that  whereas 
the  said  defendants  on  the  24th  day  of  Janu- 
ary, A.  D.  1901,  at  said  Aubnm,  offered  to 
sell  to  the  plaintiff  a  certain  brown  horse 
of  the  said  defendants,  and  thereupon  then 
and  there,  in 'consideration  that  the  plaintlfl, 
at  the  special  request  of  the  said  defendants, 
would  buy  of  the  said  defendants  the  said 
brown  horse  at  a  large  price  or  sum,  to  wit, 
one  hundred  dollars,  to  be  paid  by  the  plain- 
tiff to  the  said  defendants  upon  request  the 
said  defendants  promised  the  plaintiff  that 
the  said  brown  horse  was  sound;  and  the 
plaintiff  in  fact  salth  that  he  confided  In  the 
said  promises  of  the  defendants,  and  then 
and  there,  at  the  special  request  of  said  de- 
fendants, did  buy  of  the  said  defendants 
the  said  brown  horse  at  and  for  the  price  of 
one  hundred  dollars,  and  did  then  and  there 
pay  to  the  said  defendants  the  sum  of  one 
hundred  dollars,  yet  the  said  defendants  did 
not  regard  their  promise  aforesaid,  but  craft- 
ily and  subtly  deceived  the  plaintiff  In  this: 
that  the  said  brown  horse  at  the  time  of 
making  the  promise  aforesaid  was  not  aoond. 
but,  on  the  contrary  thereof,  was  tmsonnd, 
and  was  afillcted  with  a  certain  malady  or 
disease  called  'whlstllnj^  or  'yrind  broken,' 
and  was  of  no  value  whatever;  and  the 
plaintiff  alleges  that,  as  soon  aa  he  ascer- 
tained that  said  horse  was  unsound  and  af- 
flicted with  disease  as  aforesaid,  he  returned 
him  to  the  said  defendants  on  the  30th  day 
of  March,  A.  D.  1901,  and  has  requested 
the  said  defendants  to  pay  back  to  him  the 
said  sum  of  one  hundred  dollars  thus  paid 
them  as  aforesaid,  whereby  and  by  reason  of 
which  the  said  defiendanta  became  liable  to 
the  plaintiff  and  promised  to  pay  him  said 
Slim  of  one  hundred  dollars, 

"Yet  though  often  requested,  said  defend- 
ants have  not  paid  said  sun  not  .^ny  part. 
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thereof,  but  neglect  and  refuse  so  to  do,  to 
the  damage  of  said  plaintltC  (as  he  says)  the 
«nm  of  two  hundred  dollars." 

The  plea  was  the  general  Issue.  The  ver- 
dlct  was  for  plaintiff. 

▲isaed  before  EMERY,  WHITBHOUSB, 
STRODT,  SAVAGE,  PEABODY,  and 
8PKAR.  J7. 

P.  EL  OUUn  and  T.  B.  Towle,  for  plaintiff. 
VaacoB  Atwood,  F.  J.  Martin,  and  H.  M. 
Oook,  for  defendants. 

•PEABODY,  3.  Assumpsit  to  recover  the 
price  paid  for  a  horse  sold  and  delivered  to 
the  plaintiff  after  rescission  of  the  sale  for 
breach  of  warranty.  The  case  is  brought  be- 
fore this  court  on  motion  of  the  defendants 
to  set  aside  the  verdict  of  the  Jury  because 
against  law,  evidence,  and  the  weight  of  evl- 
-dence.  The  evidence  consists  principally  of 
the  testimony  of  witnesses  not  discredited 
or  conflicting.  From  facts  not  in  dispute  the 
Jury,  by  their  verdict,  must  have  found  that 
the  defendants  warranted  the  horse  sound 
«xcept  as  to  quarter  cracks  in  the  forward 
feet,  and  that  it  was  at  the  time  of  the  sale 
unaonnd  by  being  affected  with  a  disease 
called  "whistling."  The  warranty,  we  think, 
ts  i>roved;  but  the  bl«ach  of  warranty  is  a 
question  which  must  be  decided  by  a  review 
of  the  evidence  from  the  point  of  view  of 
the  parties. 

It  appears  that  the  horse  in  qnestlon  was 
purchased  for  the  defendants.  Just  previous 
to  the  sale  to  the  plaintiff,  by  an  experienced 
buyer,  who  applied  the  usual  tests  to  de- 
termine its  soundness,  and  discovered  no  evl- 
dence  of  whistling;  and  the  defendants,  mak- 
ing use  of  similar  tests,  and  parties  who  used 
the  horse  in  hauling  coal,  failed  to  notice 
sneh  defect  After  the  sale  to  the  plaintiff, 
the  horse,  being  noticeable  in  its  general  ap- 
pearance, was  for  weeks  nnder  the  casual 
observation  of  experienced  horsemen,  and  to 
them  It  appeared  In  good  condition.  After- 
ward it  was  sold  by  the  plaintiff  to  a  man 
by  the  name  of  Smith,  who  was  familiar 
with  horses,  and  his  examination  failed  to 
disclose  unsoundness  in  respect  to  the  horse's 
breathing  until  he  was  driving  it  home,  a  dis- 
tance of  12  miles.  The  wliistling  became  so 
manifest  that  In  about  a  week  he  returned 
the  horse,  and  the  price  which  he  had  paid 
was  refunded.  The  plaintiff  thereupon,  find- 
ing that  the  horse  was  nnsonnd,  shipped  It 
back  to  the  defendants  by  rail,  with  notice 
to  tbem  of  his  reason  for  rescinding  the 
rale.  The  horse,  when  removed  from  the 
car,  was  fonnd  to  be  sick,  and  upon  the  ad- 
vice of  a  veterinary  surgeon  it  was  chloro- 
formed. The  sale  was  made  January  24,  and 
the  rescission  March  80,  IDOl.  It  appears 
l>y  the  evidence  that  the  disease  was  not 


known  to  the  parties  or  any  of  their  wit- 
nesses during  a  period  of  nearly  two  months, 
and  tliat  within  a  few  days  after  Its  symp- 
toms were  recognized  it  resulted  fatally. 

The  theory  of  the  plaintiff  is  tliat  the 
disease  existed  at  the  time  of  the  sale  and 
warranty  In  its  primary  stage.  Induced  either 
by  acute  laryngitis  or  by  paralysis  caused 
by  working  in  an  ill-flttlng  collar,  and  that 
It  had  not  become  sufficiently  developed  to 
attract  the  attention  of  himself  or  those 
about  his  stables  nntll  after  the  sale  to 
Smith;  and  he  relies  upon  the  testimony  of 
the  experts  to  show  that,  if  the  horse  was 
not  driven  fast  or  loaded  heavily,  no  person 
could  tell  whether  he  was  a  whistler  or  not; 
and  he  claims  that  the  condition  of  the 
weather  was  such  that  there  had  been  no 
opportunity  or  occasion  to  use  the  horse  in 
a  way  to  develop  symptoms  of  the  disease. 

The  theory  of  the  defendants  is  that  the 
disease  was  contracted,  while  In  the  posses- 
sion either  of  the  plaintiff  or  Smith,  from 
exposure  in  severe  weather  or  from  conta- 
gion; and  they  rely  upon  tlie  fact  that  the 
horse  was  taken  from  a  close  stable  and  ac- 
tually used  in  hauling  snow,  and  subsequent- 
ly driven  a  considerable  distance  to  Smith's' 
home,  and  upon  the  further  fact  that  when 
the  horse  was  returned  to  them  It  bore  evi- 
dence of  having  taken  a  sudden  cold  or  of 
being  affected  by  some  other  malady  la  an 
acute  form,  inconsistent  with  the  plaintUTs 
theory  of  the  gradual  development  of  the 
disease. 

The  parties  were  large  dealers,  who  must 
have  bad  special  knowledge  in  reference  to 
conditions  affecting  the  soundness  of  horses, 
and  their  acts  do  not  indicate  bad  faith  on. 
the  part  of  either,  but  that  in  fact  neither 
of  them  knew  that  the  horse  was  unsound, 
except  the  obvious  defects  in  its  feet,  until 
it  had  been  returned  by  Smith  to  the  plain- 
tiff. The  cross-examination  of  the  witnesses 
does  not  indicate  distrust  of  their  truthful- 
ness. This  court  had  the  same  opiMrtunity 
as  the  Jury  to  weigh  the  evidence,  and  it 
is  obvious  that  they  must  have  reached  their 
conclusions  by  inferences  not  sustained  by 
facts  proved.  Nearly  two  months  after  the 
horse  was  warranted  sound  the  disease  which 
constituted  the  alleged  breach  of  warranty 
was  first  discovered.  It  is  possible  that  It 
might  not  have  been  so  far  developed  as  to 
be  observed  under  the  existing  drcum- 
stances,  but  it  seems  improbable  that  it  could 
"have  'existed  at  the  date  of  the  warranty, 
when  we  consider  the  testa  made. by  the 
purchasing  agent,  the  three  days  of  heavy 
work  in  Iianling'  coal,,  and  the  good  general 
condition  Indicated  by.  the  appetite  and  itp- 
pearanceef  tiie  horse  mitU  a  few  days  before 
Its  death.    Beach  on  Oontracta,  I  281. 

Motion  sustained.    New  trial  granted. 
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OOWETT  T.  AMBIUOAN  WOOLEN  CO. 

(Supreme  Judicial  Court  of  Maine.    June  16, 
ig03.) 

UASTBR  AND  SERVANT— NEGLIOENCE^-MA' 
CHINBRY— RISKS  ASSUMED. 

1.  Tile  master  is  bound  to  provide  and  main- 
tain machinery  which  is  reasonably  safe  in 
view  of  the  uses  that  are  to  be  made  of  it,  and 
the  work  that  la  to  be  perfoimed  upon  it  and 
aronud  it.  He  is  responsible  for  any  defect 
in  the  machinery  which  was  or  ought  to  have 
been  known  to  him,  and  was  unknown  to  the 
servant, 

2.  He  is  net  bound  to  anticipate  and  guard 
agaipat  every  possible  danger,  but  only  such  as 
can  be  foreseen  by  the  exercise  of  reasonable 
care. 

3.  In  this  case  the  plaintiff's  own  testimony 
shows  that  be  did  not  receive  the  injury  in  the 
manner  he  thinks  he  did;  but,  if  it  be  admitted 
that  he  is  correct  in  his  theory  as  to  the  man- 
ner in  which  the  injury  was  sustained,  such  an 
accident  or  injury  was  a  possibility  so  remote, 
a  thing  so  unlikely  to  happen,  that  it  could  not 
be  foreseen  or  anticipated  by  the  defendant  by 
the  exercise  of  reasonable  care. 

(Official.) 

On  Motion  from  Supreme  Judicial  Coart, 
Somerset  County. 

Actipn  by  Walter  Cowett,  pro  ami,  against 
the  American  Woolen  Company.  Verdict  for 
plaintiff.    Motion  for  new  trial  sustained. 

Case  for  negligence. 

Tills  was  an  action  brought  by  Walter 
Cowett  against  the  American  Woolen  Com- 
.  pany  for  an  accident  resulting  In  the  loss  of 
tbe  fourtb  finger  of  bis  left  hand  while  In 
the  employ  of  said  company  In  Its  mill  at 
Skowhegan,  January  12,  1901. 

The  plaintiff  alleged  in  bis  writ,  first,  that 
tbe  defendant  adopted  and  maintained  an 
imsafe,  unsuitable.  Improper,  and  dangerous 
carding  machine,  witb  Its  cogwheels  and 
rollers  Improperly  and  Insecurely  guarded 
and  protected;  second,  that  be  was  not  giv- 
en proper  warning  or  Instructions  as  to  tbe 
dangerous  character  of  tbe  machine;  and 
that,  being  about  16  years  old,  be  did  uot 
know  or  appreciate  tbe  danger. 

Tbe  case  was  tried  at  the  March  term  of 
tbe  court,  and  a  verdict  for  the  plaintiff  was 
rendered  for  $1,034.88.  Tbe  defendant  filed 
a  motion  to  set  tbe  verdict  aside,  which  mo- 
tion was  filed  in  due  season.  In  tbe  usual 
form. 

Arjtued  before  WISWELL,  a  J.,  and 
8TR0UT,  SAVAGE,  POWERS,  PEABODY, 
and  SPEAR,  JJ. 

Forrest  Goodwin,  for  plaintiff.  B.  F.  Dan* 
fortb  and  &  W.  Gould,  for  defendant 

POWERS,  3.  Tbls  is  an  action  on  tbe 
case  for  negligence,  and  comes  before  the 
court  on  motion  to  set  aside  tbe  verdict, 
which  was  tor  tbe  plaintiff. 

At  tbe  time  of  the  Injury  tbe  plaintiff  was 
employed  In  tbe  cardroom  of  tbe  defendant's 
mill,  and  It  was  a  part  of  bis  duty  to  feed 
and  clean  the  cards.  He  undertook  to  clean 
tbe  waste  out  of  tbe  cogwheels  at  tbe  end 


of  tbe  rollers  while  tbe  machinery  was  mn- 
nlng.  To  pick  tbe  wool  from  tbe  eoga,  be 
was  obliged  to  use  bis  left  band  In  the  nar- 
row space  between  tbe  wheels  and  the  rol- 
lers, employing  bis  thumb  and  forefinger 
for  that  purpose.  Tbls  brought  tala  Uttle 
finger  very  near  to  the  rollers,  and  wblle  so 
employed  it  was  caught  between  tbe  large 
cylinder  and  one  of  tbe  smaller  strippers  on 
top  of  tbe  cylinder,  drawing  in  and  partially 
crushing  the  hand.  He  was  sixteen  years  of 
age,  and  bad  worked  In  tbe  cardroom  for  two 
years  and  a  half.  Tbe  cogwheels,  cylinders, 
and  strippers  were  all  in  plain  sight,  and  bis 
testimony  shows  that  be  knew  anQ  appre- 
ciated the  danger  of  getting  bis  band  between 
tbe  cylinder  and  roller,  and  as  to  tbls  he 
must  be  held  to  have  assumed  tbe  risk.  Tbe 
plaintiff's  claim,  however.  Is  that  tbere  was 
another  and  a  bidden  danger,  of  wblcb  he 
did  not  know,  and  could  not  have  known  In 
the  exercise  of  reasonable  care  and  diligence, 
and  which  was  tbe  real  cause  of  tbe  Injury 
be  received.  In  tbe  collar  on  the  shaft  of 
and  at  the  end  of  tbe  stripper,  near  to  the 
plaintiff's  band,  tbere  was  a  small  set  screw 
with  an  oval  bead,  in  wblcb  was  a  slot  with 
sharp  edges.  Tbe  bead  of  tbls  screw  was 
about  one-quarter  of  an  inch  broad,  and  pro- 
jected about  oue-slxteentb  of  an  Incb  from 
tbe  rapidly  revolving  collar.  The  plaintiff 
claims  that  tbe  bead  of  this  screw  bit  bis 
band,  surprising  blm,  and  causing  blm,  by  a 
sudden  and  Involuntary  movement,  to  draw 
bis  baud  Into  the  machinery,  where  it  was 
caught  and  Injured.  It  Is  claimed  that  it 
was  tbe  master's  duty  to  place  a  guard  over 
the  bead  of  the  screw,  or  to  warn  the  plain- 
tiff of  its  existence,  which  was  not  ordinarily 
perceptible,' and  of  which  be  bad  no  luiowl- 
edge. 

Tbe  plaintiff's  theory  as  to  tbe  manner  in 
which  tbe  Injury  happened  is  not  supported 
by  bis  own  evidence.  He  says  something 
bit  bis  finger,  and  that  whatever  bit  It  was 
away  from  tbe  roller,  and  on  the  other  side. 
Tbe  screw  In  the  collar  of  the  roller  or  strip- 
per might  possibly  be  said  to  be  away  from 
it,  but  it  could  hardly  be  said  to  be  upon 
the  other  side  of  it  He  states  positively 
that  be  does  not  know  what  bit  bis  finger, 
but  we  think  bis  testimony  shows  what  it 
was  in  fact  He  says,  "Something  struck 
my  finger,  and  I  went  to  draw  my  hand  out 
and  it  began  to  draw  in." 

"Q.  How  long  was  it  from  the  time  this 
something  bit  your  band  before  your  hand 
went  into  the  collar? 

"A.  It  went  In  right  off.  The  minute  I 
went  to  draw  my  band  out,  It  began  to 
draw  in." 

At  tbe  time  tbe  plaintiff  was  standing 
with  bis  side  to  the  machinery,  facing  tbe 
same  way  as  the  cards,  and  using  bis  thumb 
and  forefinger  to  pick  the  wool  from  the 
cogs.  This  would  bring  bis  little  finger  very 
near  to  that  part  of  tbe  machinery  In  which 
It  was  caught    His  testimony  shows  that 
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tbere  was  not  a  hitting  of  the  finger,  a  draw- 
iug  away  of  the  band,  and  then  a  catching 
of  the  finger.  The  contact  and  the  catching 
were  simultaneous,  and  at  the  same  point; 
and  It  is  impossible  to  resist  the  conclusion 
that  the  only  object  which  hit  his  finger  was 
that  part  of  the  machinery  in  which  it 
caught.  The  space  was  a  narrow  one;  on 
the  one  side  the  cogs,  and  on  the  other  the 
rollers.  He  says  the  wool  which  be  was 
picking  out  was  packed  tight  into  the  cogs. 
To  extricate  it  must  have  required  the  use 
of  some*  strength,  and  a  slight  sudden  and 
unexpected  giving  away  of  the  wool  would 
have  a  tendency  to  carry  his  band  away 
from  him  and  into  the  rollers.  If  the  finger 
bad  been  hit  by  the  screw  head,  causing  a 
Budden  and  Involuntary  starting  on  the  plain- 
tifTs  part,  it  would  seem  that  the  natural 
and  Instinctive  movement  would  have  been 
to  have  drawn  his  hand  toward  him,  and 
away  from  the  point  of  contact,  rather  than 
away  from  him  and  by  the  screw  head.  We 
are  of  the  opinion  that  the  Jury  failed  to 
appreciate  the  force  of  the  plalntifll's  testi- 
mony, and  that  the  verdict  Is  clearly  errone- 
ous. 

Kven  if  the  plaintUTs  theory  in  regard  to 
the  manner  in  which  the  injtury  was  receiv- 
ed bad  been  sustained  by  the  evidence,  there 
is  another  objection  which  is  fatal  to  his 
recovery.  It  was  not  the  duty  of  the  de- 
fendant to  provide  absolutely  safe  machinery. 
The  law  imposes  no  such  burden,  upon  the 
master.  He  is  not  an  insurer.  It  is  his  duty 
to  provide  and  maintain  machinery  which 
is  reasonably  safe  in  view  of  the  uses  that 
are  to  be  made  of  it,  and  the  work  that  Is 
to  be  performed  upon  it  and  around  it  He 
Is  responsible  for  any  injury  arising  through 
any  defect  in  the  machinery  which  was  or 
ought  to  have  been  known  to  him  and  was 
unknown  to  the  servant  He  is  not  required 
to  anticipate  and  guard  against  every  possi- 
ble danger,  but  only  such  as  are  likely  to 
occur.  The  decree  of  care  should  rise  with 
the  danger;  but,'  assuming  as  true  the  plain- 
tiff's position,  that  it  was  within  the  con- 
templation of  the  parties  that  he  should  clean 
the  machine  while  running,  we  do  not  think 
the  defendant  ought  to  have  known  that 
soCb  an  injury  was  likely  to  occur.  That 
the  oval  head  of  the  set  screw,  projecting 
■one-sixteenth  of  an.  Inch  from  the  revolving 
collar  near  the  plaintiff's  hand,  by  coming  in 
■contact  with  his  finger  would  cause  him  in- 
jury, or  cause  Um  to  make  any  such  invol- 
untary movement  as  would  be  the  occasion 
of  such  an  accident  or  injury  as  that  com- 
plained of  in  the  present  case,  was  a  pos- 
-sibillty  so  remote,  a  thing  so  unlikely  to 
happen,  that  it  could  not  be  foreseen  or  an- 
ticipated by  the  defendant  by  the  exercise  of 
reasonable  care.  Such  lielng  the  fact  nel- 
-tbw  his  failure  to  place  a  guard  over  the 
head  of  the  screw  nor  bis  omission  to  warn 
■the  plaintiff  of  the  danger  constitute  negli- 


gence on  his  part.  The  facts  of  the  case 
do  not  Justify  a  finding  that  the  defendant 
was  negligent  and,  allowing  to  the  verdict 
of  the  Jury  ail  the  weight  to  which  it  is  en- 
titled, the  court  is  of  the  opinion  that  it  is 
clearly  wrong,  and  that  Justice  requires  it 
to  be  set  aside. 

Motion  sustained.    Verdict  set  aside.    New 
ti'ial  granted. 


(97  M*.  E68) 

STATE  T.  WEBB'S  RIVER  IMP.  CO. 

(Supreme  Judicial  Court  of  Maine.     June  SO, 
1903J 

INDICTMBNT— NUISANCH  —  DAMS  —  FLOODINQ 
HIGHWAY— CRIMINAL  PLEADINO-COHPORA- 
TION  CHARTER— BVIDBNCE—PUBUC  ACT. 

1.  Since  the  passage  of  Rev.  St  1883,  c  1, 
{  6,  par.  26,  acts  of  incorporation  are  public 
acts,  and  bound  to  be  noticed  by  the  courts  as 
part  of  ttie  law  of  the  land. 

2.  In  criminal  pleading  it  is  not  ordinarily 
necessaiy  to  make  negative  averments,  unless 
the  clause  defining  the  crime  contains  excep- 
tions. 

3.  An  act  of  incorporation,  which  modifies  a 
general  statute  declaring  the  obstruction  or 
mcumbering  of  a  highway  to  constitute  a  nui- 
sance, is  equivalent  to  an  exception  reserved 
in  the  clause  of  the  statute  which  defines  the 
crime. 

4.  An  indictment  for  a  nuisance  by  overflow- 
ing a  highway  against  a  corporation  whose 
charter  authorizes  the  maintenance  of  dams, 
etc.,  at  the  outlet  of  a  pond,  should  contain  a 
negative  averment  to  the  effect  that  the  dam 
complained  of  is  not  erected  and  maintained 
in  accordance  with  the  charter. 

6.  If  the  dam  complained  of  is  srectea  by 
the  respondent  in  accordance  with  its  charter, 
and  so  maintained,  no  indictment  for  nuisance 
will  lie,  even  though  individuals  or  the  public 
have  been  injured. 

See  State  v.  Godfregr,  24  Me.  232,  41  Am. 
Dec.  382, 

(Official.) 

Exceptions  from  Supreme  Judicial  Ooort, 
Franklin  County. 

The  Webb's  River  Improvement  Company 
was  indicted  for  nuisance  under  Rev.  St. 
1883,  c.  17,  I  6.  The  demurrer  to  the  Indict- 
ment was  overruled,  and  defendant  excepted. 
Eixception  sustained. 

Respondent  was  charged  with  raising  the 
water  in  Webb's  pond,  in  the  town  of  Weld, 
In  Franklin  county,  by  means  of  a  dam,  to 
such  a  height  that  the  highway  around  the 
bead  of  said  pond  was  overflown,  obstructed, 
and  rendered  impassable. 

The  indictment  was  as  follows: 

State  of  Maine. 
"Franklin,  s& 

"At  the  Supreme  Judicial  Court,  began  and 
holden  at  Farmington,  within  and  for  the 
County  of  Franklin,  on  the  first  Tuesday  of 
February  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  two,  the  Jurors  for 
the  State  aforesaid,  upon  their  oaths  pre- 
sent that  there  is  and  for  a  long  time,  to  wit 

1 L  Sm  BTideno*,  vol.  20,  Oant.  Dlx.  I  40. 
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for  tbe  space  ot  eighty  years  last  past,  has 
been  a  public  road  and  common  highway, 
situated,  lying  and  being  In  the  Town  of 
Weld  in  the  Oounty  of  Franklin  aforesaid, 
leading  from  Webb  Post-OfiSce  around  the 
westerly  side  of  Webb's  Pond  to  Carthage 
in  said  Coimty,  of  great  length,  to  wit,  of 
the  length  of  ten  miles,  and  of  great  breadth, 
to  wit,  of  the  breadth  of  four  rods,  orer  and 
upon  which  the  citizens  of  the  State  aforesaid 
have  been  accustomed  to  pass  and  repass 
freely  and  at  their  pleasure  with  their  horses, 
teams,  carts  and  carriages. 

"And  the  Jurors  aforesaid  further  present 
that  the  Webb's  Biver  Improvement  Com- 
pany, a  corporation  existing  under  and  by 
force  of  the  law  of  this  State,  duly  organ- 
ized and  doing  business,  and  having  an  office 
in  Lewiston,  Androscoggin  County,  Maine,  on 
the  fifteenth  day  of  March  in  the  year  of 
our  Lord  one  thousand  nine  hundred,  erected 
and  has  since  maintained  to  the  day  of  the 
finding  of  this  indictment  dams  at  the  out- 
let of  said  Webb's  Pond  in  said  Franklin 
County. 

"Whereby  and  by  reason  of  said  dams  the 
water  in  said  pond  has  been  raised  to  a  great 
height  and  has  overflown,  obstructed  and  en- 
cumbered said  highway  around  the  head  of 
said  Webb's  Pond,  and  rendered  the  same 
impassable,  so  that  the  citizens  of  the  State 
aforesaid  over  and  upon  said  highway  with 
their  horses,  teams,  carts  and  carriages,  at 
and  during  the  time  aforesaid  since  said 
daips  were  erected,  could  not  nor  yet  can, 
pass  and  repass  with  safety  and  convenience, 
to  the  great  damage  and  common  nuisance  of 
all  the  citizens  of  said  State  over  and  upon 
said  highway,  passing  and  repassing  as 
aforesaid,  against  the  peace  of  the  State  and 
contrary  to  the  form  of  the  Statute  In  such 
case  made  and  provided. 

"A  true  bilL 

"A.  y.  Hinds,  Foreman. 

"H.  8.  Wing,  Attorney  for  the  State." 

The  respondent,  having  obtained  leave  to 
plead  over,  filed  a  general  demurrer  to  the 
indictment.  The  presiding  Justice  overruled 
the  demurrer,  and  the  respondent  alleged  ex- 
ceptions. 

Secttona  8  and  4  of  respondent's  charter 
are  as  follows: 

"Sec  8.  Said  corporation  is  hereby  author- 
ized to  construct  and  maintain  dams  and 
side  dams,  piers,  abutments,  booms,  side 
booms  and  sluices  at  tfie  outlet  of  said  pond 
and  in  said  river,  and  to  blast,  excavate  and 
.deepen  said  outlet  and  the  channel  of  said 
river,  remove  any  obstructions  therein  and 
make  any  and  all  other  Improvements  there- 
on which  will  facilitate  the  transportation  of 
logs,  wood  and  other  lumber  down  said 
stream  Into  the  Androscoggin  river;  to  hold 
and  occupy  by  lease  or  purchase,  and  to  en- 
ter upon  and  take  such  land  and  materials 
as  may  be  necessary  to  make  its  said  im- 
provements, 'and  to  Sow  such  land,  so  far  as 


it  may  ,be  necessary  to  accomplish  Ita  object. 
Provided,  said  corporation  shall  not  enter 
upon  and  take  for  the  purpose  aforesaid  tiny 
mill  site  otherwise  than  by  lease  or  purchase, 
and  said  corporation  shall  pay  to  the  owners 
of  said  land  and  material  so  taken,  sacb 
sums  as  the  parties  may  agree  npon,  or  It 
they  cannot  agree,  such  damages  as  may  be 
adjudged  by  the  county  commissioners  of  the 
county  in  which  said  land  and  materials 
are  taken,  in  the  same  manner  and  under 
the  same  conditions  and  liabilities  as  are  pro- 
vided in  the  case  of  damage  by  tlie  laying 
out  of  public  highways,  and  for  lands  flowed 
by  said  corporation  the  owners  shall  be  en- 
titled to  the  same  remedies  as  are  now  pro- 
vided by  law  in  cases  of  flowing  lands  by 
the  erection  of  dams  for  mills. 

"Sec.  4.  Any  dam  erected  or  maintained 
by  said  corporation  at  the  outlet  of  the  pond 
under  the  authority  of  this  act,  shall  be  of 
such  height  as  not  in  ordinary  seasons  to 
flow  the  water  in  the  pond  above  ordinary 
high-water  mark,  and  the  authority  to  hold 
said  water  shall  be  limited  solely  to  the  pur- 
pose of  floating  logs,  wood  and  lumber  out 
of  said  pond  and  down  said  river  during  the 
spring  driving  season.  It  shall  be  the  duty 
of  said  corporation  to  use  reasonable  dili- 
gence in  running  said  logs,  wood  and  lumber 
down  the  river,  completing  the  same  by  June 
fifteenth,  and  thereupon  to  so  manage  the 
dam  that  the  water  in  the  pond  and  the 
fiow  in  the  river  shall  continue  in  its  natural 
state  as  near  as  may  be,  until  another  driv- 
ing season  begins." 

The  contentions  of  counsel  on  both  sides 
concerned  the  question  as  to  whether  the  in- 
dictment should  allege  that  the  dam  was  not 
erected  In  pursuance  of  authority  of  statute, 
or  whether  the  privilege  conferred  by  its 
charter  should  be  pleaded  by  the  respondent 

Argued  before  WISWBLL,  C.  J.,  and  EM- 
BBX,  STBOUT,  POWEBS,  and  PEABODY, 
JJ. 

H.  S.  Wing,  Co.  Atty.,  for  the  State.  W. 
H.  White  and  S.  M.  Carter,  for  respondent 

PEABODT,  J.  This  Is  an  indictment 
against  the  Webb's  Biver  Improvement  Com- 
pany, a  corporation  doing  business  in  Lewis- 
ton,  in  the  county  of  Androscoggin  and  state 
of  Maine,  for  nuisance,  in  which  it  is  al- 
leged that  the  respondent  corporation  main- 
tained certain  dams  at  the  outlet  of  Webb's 
pond,  in  Franklin  county,  in  said  state,  by 
which  the  water  of  the  pond  was  raised  so 
as  to  overflow,  obsti  'ct,  and  incumber  the 
highway  around  the  head  of  the  pond,  ren- 
dering it  impassable. 

By  Bev.  St  1883,  c  17,  S  5,  "the  obstmct- 
ing  or  encumbering  by  fences,  buildings,  or 
otherwise,  highways,  private  ways,  street*^ 
alleys,  commons,  common  landing  places,  or 
burying  grounds,  are  nuisances  within  the 
limitations  and  exceptions  hereafter  men- 
tioned." 

The  respondent  demurred  to  the  iadlctmenf 
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aa  Insufficient  In  law.  Xbe  demnrrer  was 
oven  died  by  tbe  presiding  Justice,  and  the 
catise  is  btoogbt  before  tbe  law  court  on  ex- 
ceptions. 

It  appears  that  the  "Webb's  River  ImproTe- 
ment  Company  was  incorporated  by  an  act 
of  the  Legislature  (chapter  84,  Private  & 
Special  Laws  of  1891)  referred  to  and  made 
part  of  the  bill  of  exceptions.  Its  charter 
gave  the  corporation  the  right  to  maintain 
dams  and  other  structures  at  the  outlet  of 
this  t>ond,  and  It  is  claimed  by  the  respondent 
that  the  Indictment  alleges  nothing  which  It 
has  done  not  authorized  by  the  act  of  in- 
corporation. 

The  charge  constitutes  an  indictable  of- 
fense^ to  which  corporations,  as  well  as  In- 
dlTlduala,  are  amenable,  and,  unless  priv- 
ileged by  the  special  act  of  incorporation,  the 
respondent  would  be  chargeable  with  the 
offense  defined  in  the  section  and  chapter  of 
the  Revised  Statutes  quoted.  Tbe  test  of  its 
rights  and  privileges  is  the  statute  confer- 
ring them. 

Tbe  alleged  insufficiency  of  tbe  indictment 
Is  that  it  fails  to  show  that  the  dam  was 
not  erected  and  maintained  in  accordance 
with  the  rights  and  privileges  granting  it. 

It  is  an  elementary  rule  of  pleading  that 
every  material  fact  essential  to  the  commis- 
sion of  a  criminal  offense  must  be  distinctly 
allied  in  the  iiidlctment.  Williams  v.  The 
People,  101  111.  385;  State  v.  Paul,  69  Me. 
216;  State  v.  Chapman,  68  Me.  477;  State 
T.  BuBhey,  84  Me.  459,  24  AQ.  940. 

Ordinarily,  it  is  not  necessary  to  make 
negative  averments,  unless  the  clause  defin- 
ing the  crime  contains  exceptions.  Bishop, 
New  Criminal  Procedure,  par.  631. 

While  the  statute  quoted  has,  in  its  terms, 
no  exception  or  limitation  exempting  the 
respondent  from  its  efCect,  the  law  creating 
the  corporation  gave  it  authority  to  do  what 
the  indictment  alleges  It  has  done.  The  act 
of  the  Legislature  was  a  public  act,  and  the 
courts  are  bound  to  notice  its  provisions  as 
part  of  the  law  of  tbe  land.  Rev.  St.  1883, 
c.  1,  I  6,  par.  26. 

So  that,  as  to  the  respondent,  the  act  of 
Incorporation  modified  the  statute  which  de- 
clares such  obstmctlons  nuisances  as  fully  as 
If  it  had  been  Incorporated  therein.  The 
corporation,  if  it  has  erected  and  maintained 
the  dam  in  accordance  with  its  charter,  is 
protected  against  Indictment  for  nuisance, 
even  though  individuals  or  the  public  have 
been  Injured.  Crittenden  v.  Wilson,  5  Cow. 
165.  15  Am.  Dec.  462;  Commonwealth  v. 
Cbapln,  6  Pick.  199,  16  Am.  Dec.  386. 

If  tbe  actb  of  the  respondent  described  in 
tbe  indictment  are  only  such  as  it  might  le- 
gally do,  no  law  has  been  violated,  and  no 
offense  Is  charged  in  the  indictment.  State 
T.  Godfrey,  24  Me.  232,  41  Am.  Dec.  382; 
State  v.  TurnbuU,  78  Me.  892,  6  Aa  1. 

Tbe  indictment  la  therefore  insufficient  In 
not  alleging  that  the  respondent  corporation 
ieA.-82 


exceeded  its  charter  rights  and  privileges. 
This  case  Is  substantially  Identical  with  State 
V.  Godfrey,  supra. 
Exceptions  sustained.    Demurrer  aostained. 


(as  N.  J.  B.  60) 
SIJPEBMB!  COUNCIL  CATHOLIC  BBNBV 

LEGION  V.  MURPHY  et  aL 

(Court  of  Chancery  of  New  Jersey.    July  24, 

1803.) 

BBNBFICIAL  AS800IATI0NS-GHANGB  OF  BEN- 
HFICIARIKS— BQUITIBS-INTBRPLKADER. 

1.  Oue  insnied  in  a  beneficial  association  in 
favor  of  his  wife,  who  had  possesion  of  the 
certificate,  told  her,  aft»  It  bad  lapsed  and  he 
had  ceased  to  have  any  income  or  property,  if 
she  would  get  it  reinstated  and  continue  the 
payments,  sue  should  have  the  benefit  of  the 
certificate.  This  she  did,  also  supporting  him, 
though  he  was  able  to  support  himself  but  for 
his  habit  of  drinking.  At  this  time  the  by- 
laws of  the  association 'allowed  a  chauge  of 
beneficiary  only  on  surrender  of  the  certificate. 
Afterwards,  under  a  by-law  thereafter  passed, 
allowing  snch  change  without  such  surrender 
in  case  the  certificate  is  beyond  the  member's 
control,  he  attempted  to  make  a  change  in  favor 
of  a  sister,  who  had  made  some  slight  natnltous 
gifts  to  him  of  spending  money.  Held,  on  an 
mterpleader  by  tbe  association,  which  paid  the 
money  into  court,  that  the  wife's  equity  was  so 
strong  that  it  could  not  be  overcome,  even  if 
the  designation  of  a  new  beneficiary  was  made 
by  him  of  his  free  will,  and  was  carried  out 
with  the  technicalities  necessary  to  make  the 
new  certificate  effective. 

2.  Under  a  by-law  of  a  beneficial  association 
allowing  diange  of  beneficiary  only  on  sur- 
render of  the  certificate,  except  that  where  the 
certificate  is  lost  or  beyond  the  member's  control 
he  may  have  a  change,  on  a  request  accom- 
panied by  an  aflidavit  setting  forth  the  facts 
of  the  loss  or  how  the  certificate  is  beyond  his 
control,  where  the  member  voluntarily  gave 
the  certificate  to  his  wife,  tbe  beneficiary,  and 
made  no  demand  on  her  for  it,  his  affldavit 
prepared  by  his  sister,  when  his  mind  was  weak- 
ened by  liquor,  stating  that  the  certificate  was 
beyond  his  control,  that  his  wife  had  obtained 
possession  of  it  and  refused  to  deliver  It  to 
him,  though  requested  to  do  so,  and  that  he  had 
not  for  a  long  time  been  living  with  her,  wh«i  he 
had  been  continuously  living  with  her,  receiv- 
ing support  from  her  for  five  or  six  years,  is 
insufficient  to  support  a  new  certificate  desig- 
natingthe  sister  as  beneficiary. 

3.  Where  a  beneficial  association  pays  the  in- 
surance into  court,  and  interpleads  the  persons 
claiming  it,  tbe  court  may  award  it  ou  equitable 
principles,  and  in  accordance  with  the  real 
wishes  of  decedent,  withont  regard  to  technical 
defenses  which  the  association  might  bave  had 
to  tither  of  them. 

Interpleader  by  tbe  Supreme  Council  Cath- 
olic Benevolent  Legion  against  Kate  Murphy 
and  Mary  J.  Bauer.  Final  bearing  on  issue 
made  up  between  the  defendants. 

This  is  a  suit  of  Interpleader.  The  contest 
Is  over  a  sum  of  $1,000  deposited  in  the  court 
by  the  complainant  as  part— one-half— of  the 
money  due  under  a  certificate  called  a  "bene- 
fit certificate"  Issued  by  the  complainant  to 
John  J.  Murphy,  the  husband  of  the  defend- 
ant Kate  Murphy,  and  the  brother  or  the 
defendant  Mrs.  Bauer. 

Tbe  certificate  is  dated  Marcb  9,  1888,  and 
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is  Issued  to  Jofan  J.  Mnrpny  as  a  member  of 
Faulus  Hook  Council,  No.  183,  of  the  Catho- 
lic Benevolent  Legion  at  Jersey  City-  This 
Pauliis  Hook  Council  is  a  council  subordinate 
to  the  complainant.  The  domicile  of  the 
complainant  Is  Brooklyn,  in  the  state  of  New 
York.  The  Important  part  of  the  certificate 
is  as  follows:  "These  conditions  being  com- 
plied with,  the  Supreme  Council  Catholic  Be- 
nevolent Legion  hereby  agrees  to  pay  out  of 
its  benefit  fund  to  Kate  Murphy— wife— a  sum 
of  money  not  exceeding  two  thousand  dol- 
lars according  to  the  provisions  of  law  gov-, 
emlng  said  fund  upon  the  death  of  said 
member  in  good  standing,  provided  he  shall 
not  have  substituted  another  beneficiary  or 
reduced  the  amount  of  said  benefit  under  the 
rules  governing  disability  benefits."  This 
certificate  bears  the  seal  of  the  supreme  coun- 
cil, complainant,  and  a  lithographed  glgna- 
ture  of  John  D.  Carroll,  the  supreme  secre- 
tary, and  John  C.  McGuire,  the  supreme  pres- 
ident It  also  has  the  actual  signature  of 
John  J.  Murphy,  following  the  words  "Wit- 
nessed and  delivered  In  our  presence,"  and 
the  seal  of  the  Faulus  Hook  Council,  and 
the  actual  signature  of  Peter  Byrne,  presi- 
dent, and  H.  T.  J.  Moran,  secretary,  of  the 
Paulus  Hook  Council. 

As  throwing  light  on  this  mode  of  attesting 
the  certificate  Issued  by  the  complainant,  la 
section  S  of  chapter  2  of  the  laws  of  the  le- 
gion: "A  member  in  good  standing  may  at 
any  time  surrender  his  benefit  certificate 
to  the  secretary  of  his  council  for  change  of 
beneficiary,  and  have  a  new  one  issued  paya- 
ble to  such  legal  beneficiary  or  beneficiaries 
as  he  may  direct,  as  provided  in  the  forego- 
ing section,  upon  the  payment  of  a  certificate 
lee  of  fifty  cents.  The  right  to  receive  the 
benefit  will  vest  In  the  new  beneficiary  or 
beneficiaries  named  in  this  application  as 
soon  as  Indorsed  over  his  signature  on  the 
benefit  certificate,  duly  attested  by  two  wit- 
nesses, one  of  whom  must  be  a  member  of 
the  Legion." 

This  certificate,  which  was  numbered  15,- 
359,  was,  as  soon  as  received  by  the  member 
handed  by  him  to  his  wife,  the  defendant 
Kate  Murphy,  the  beneficiary  therein  named, 
and  retained  In  her  possession  (with  the  ex- 
ception of  one  or  two  months  In  the  summer 
of  1901)  until  the  death  of  her  husband, 
which  occurred  on  the  9th  of  March,  1902. 
With  the  certificate  was  handed  to  Murphy 
a  pass  book  or  books  in  which  were  entered 
the  charges  tor  assessments  and  dues  both 
in  the  supreme  council  and  in  the  local  coun- 
cil, and  his  payments  were  credited  thereon 
as  made.  Murphy  kept  his  payments  up  un- 
til some  time  in  the  year  1897,  when  he  fell 
In  arrear.  Indeed,  some  of  the  last  payments 
were  made  by  a  friend.  The  policy  thereby 
became  lapsed,  whereupon  he  handed  the 
passbooks  to  his  wife,  and  asked  her  to  re- 
pay the  amount  advanced  by  his  friend,  and 
said  that  if  the  complainant  would  reinstate 


him  she  should  continue  the  paymenfa^  v^'l 
that  she  should  have  the  benefit  of  the  cer- 
tificate. His  wife  accepted  the  passbooks,  re- 
paid his  friend  the  amount  advanced  by  Mm; 
the  complainant  waived  the  lapse,  accepted 
payments  from  her,  and  she  kept  up  such 
payments  until  the  death  of  her  husband, 
March  9,  1902.  She  also  during  that  period 
supported  him,  without  any  aid  from  blm. 
They  never  had  any  children. 

On  February  11,  1902,  Murphy,  being  quite 
sick  from  the  combined  effects  of  tuberculo- 
sis and  the  excessive  use  of  alcoholic  stimu- 
lants, and  temporarily  stopping  at  the  house 
of  his  sister  Mrs.  Bauer,  who  lived  with  an- 
other sistef ,  Mrs.  Brock,  and  her  mother,  Mrs. 
Murphy,  made  an  affidavit  wherein  he  identi- 
fied himself  as  the  person  named  in  the  cer- 
tificate above  mentioned,  and  stated  that  the 
policy  of  Insurance  or  certificate  In  question 
was  beyond  his  control,  and  had  been  since 
the  month  of  September,  1901;  that  be  was 
not  then,  nor  for  a  long  time  had  been,  liv- 
ing with  his  wife;  that  his  wife  had  obtain- 
ed control  of  the  Insurance  policy,  and  had 
refused  to  deliver  the  same  to  him,  although 
requested  so  to  do.  This  affidavit  was  es- 
sentially untrue.  He  had  been  continuously, 
up  to  within  10  days  previous  to  that  time, 
living  with  his  wife,  and  had  been  for  5  or 
6  years  supported  by  her.  The  so-called  "i>ol- 
Icy"  bad  been  in  his  possession  for  a  few 
weeks  during  the  previous  summer  of  1901, 
but  had  been  voluntarily  returned  by  him  to 
his  wife,  and  be  had  made  no  demand  on 
her  for  it  The  affidavit  was  made  for  the 
purpose  of  complying  with  the  terms  of  a 
new  rule  or  by-law  adopted  by  the  complain- 
ant In  the  summer  of  1901.  Previous  to 
that  by-law  of  1901,  a  new  beneficiary  could 
not  be  named  except  by  the  surrender  of 
the  previous  certificate  and  the  issuing  of 
a  new  one.  That  by-law  was  an  addition  to 
section  3  above  quoted,  and  Is  in  these 
words:  "In  case  a  benefit  certificate  is  lost  ot 
beyond  a  member's  control,  the  member'  may, 
by  a  written  request,  witnessed  as  required  by 
.this  section,  and  stating  in  writing  that  all 
claims  under  the  former  benefit  certificate  are 
surrendered,  and  requesting  that  a  new  certifi- 
cate be  Issued  to  him  payable  to  the  same  or 
a  new  beneficiary  or  beneficiaries.  In  accord- 
ance with  the  laws  of  the  Legion,  and  accom- 
panied by  an  affidavit  setting  forth  the  facts 
of  the  loss  of  the  former  certificate,  or  how 
such  certificate  Is  beyond  the  member's  con- 
trol, which  affidavit  shall  be  in  form  satisfac- 
tory to  the  Supreme  Secretary  and  accompa- 
nied by  a  fee  of  fifty  cents.  Thereupon  the 
Supreme  Secretary  shall  issue  to  such  mem- 
ber a  new  certificate  payable  to  the  beneficia- 
ries as  requested.    •    •    •" 

On  the  12th  of  February  he  executed.  In  ■ 
the  presence  of  his  counsel,  Mr.  Melosh,  and 
of  John  F.  Murphy,  secretary  of  the  Paulus 
Hook  Council  of  the  0.  B.  L.,  a  paper  as  fol- 
lows: 
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'"Xo  the  officers  and  members  of  Panlus  Hook 
Council  No.  183,  Catholic  Benevolent  Le- 
gion of  Jersey  City,  N.  J. 
"I  hereby  surrender  all  claims  and  demands 
'Which  I  may  have  against  Paulus  Hook  Coun- 
cil No.  183  Catholic  Benevolent  Legion,  or 
against  the  Supreme  Council  of  the  Catholic 
Benevolent  Legion,  which  I,  or  my  benefi- 
ciaries may  hkve  against  them  under  and  by 
virtue  of  the  terms  and  provisions  of  Bene- 
fit Certificate  No.  15359;  and  I  request  that 
a  new  certificate  be  issued  to  me,  in  lieu  of 
the  certificate  before  mentioned,  payable  up- 
on my  death  to  my  wife  Kate  Murphy  one 
half,  to  wit,  the  sum  of  one  thousand  dol- 
lars, to  my  sister  Mary  A.  Bauer  the  remain- 
ing one  half  or  one  thousand  dollars. 

"John  Murphy. 
"Dated  February  12th,  A.  D.  1902. 
"Witness: 
"Henry  J.  Melosh. 
"John  F.  Murphy."     ' 
Acting  upon  the  strength  of  this  paper  and 
the  affidavit  above  mentioned,  the  complain- 
ant issued  a  new  certificate  bearing  the  same 
number,  15,359,  to  John  J.  Murphy,  'and  in 
the  course  of  tiiree  or  four  days  It  came  in 
due  course  of  business  into  the  hands  of 
John  F.  Murphy,  the  secretary  of  the  Paulus 
Hook  Council,  but  it  never  passed  out  of  his 
hands,  and  it  was  never  sealed  with  the  seal 
of  the  Paulus  Hook  Council,  nor  delivered 
to  John  J.  Murphy  and  accepted  by  him,  or 
witnessed  by  the  president  and  secretary  of 
said  council.    That  new  certificate  bore  the 
eeal   of  the  supreme  council  and   the  litho- 
graphed signature  of  the  president  and  su- 
preme secretary,  and  by  Its  terms  the  agree- 
ment was  to  pay  to  Kate  Murphy,  wife,  and 
Mary  A.  Bauer,   sister,  $2,000,  one-half  to 
each. 

The  next  day,  February  18th,  John  J.  Mur- 
phy was  removed  to  his  own  home  by  his 
trlfe,  and  the  same  afternoon  made  two  oth- 
er affidavits,  and  executed  another  paper 
which.  If  it  had  been  executed  in  the  pres- 
ence of  the  proper  officer  of  the  local  council 
and  approved  by  the  complainant,  would 
have  been  effectual,  according  to  its  rules, 
to  reinvest  the  wife  with  the  title  to  the 
whole  fund.  This  was  never  done.  These 
papers  were  as  follows: 

"State  of  New  Jersey,  County  of  Hudson— 
n.:  John  J.  Murphy  being  by  me  duly 
sworn  on  his  oath  doth  depose  and  say  that 
he  has  a  certain  benefit  certificate  in  the 
Catholic  Benevolent  Legion  Issued  to  him 
payable  to  his  wife;  that  on  or  about  Feb- 
ruary 12th,  1902,  his  Bister  Mary  Bauer  ob- 
tahied  from  him  while  he  was  under  the  in- 
flnence  of  some  drink  or  drug  and  under 
threat  some  papers  which  he  has  been  in- 
formed and  believes  to  be  an  application  for 
tbe  change  of  beneficiary  from  his  said  wife 
Kate  to  his  sister  Mrs.  Mary  Bauer;  that  it 
Ib  bis  request  and  he  hereby  demands  that 
raid  papers  which  he  signed  be  returned  to 
bis  laid  wife  or  himself;   that  he  does  not 


desire  that  the  beneficiary  be  changed  to  any 
other  person;  that  his  said  wife  is  entitled 
to  have  the  said  monies  due  under  said  cer- 
tificate and  that  it  is  his  request  that  they 
return  whatever  papers  he  signed. 

"John  Murphy. 

"Sworn  and  subscribed  before  me  this 
13  day  of  February,  1902. 

"F.  V,  Many, 
"Master  In  Chancery  of  New  Jersey." 

"State  of  New  Jersey,  County  of  Hudson— 
88.:  John  J.  Murphy  being  by  me  duly  sworn 
upon  his  oath  doth  depose  and  say,  that  on 
or  about  twelfth  day  of  February  nineteen 
hundred  and  two  he  signed  an  application  on 
some  paper  purporting  to  be' an  application  to 
the  Catholic  Benevolent  Legion  for  the 
change  of  beneficiary  In  a  certain  policy  of 
Insurance  issued  to  me  and  payable  to  my 
wife,  Kate  Murphy;  that  said  application  and 
affidavit  was  obtained  from  me  while  imder 
the  Influence  of  some  drink  or  drug  and  un- 
der threat  and  fear  of  my  sister,  Mrs.  Mary 
Bauer;  that  he  believes  said  Mary  Bauer  is 
now  in  possession  of  said  papers  or  a  new 
policy  issued  to  her  and  that  she  refused  to 
give  them  to  him;  that  it  is  bis  desire  that 
said  policy  as  originally  issued  to  him  pay- 
able to  his  wife,  Kate,  shall  not  be  changed 
to  any  other  person  and  he  hereby  requests 
that  If  a  new  policy  has  been  issued  to  any 
other  person  that  a  new  certificate  be  Issued 
to  him  payable  to  his  said  wife  Kate  Mur- 
phy. John  J.  Murphy. 

"Sworn  and  subscribed  to  before  me  this 
13  day  of  February  A.  D.  1902. 

"Francis  V.  Many, 
"Master  In  Chancery  of  New  Jersey." 
"Jersey  City,  N.  J.,  February  13,  02. 

"To  the  Officers  and  Members  of  Paulus 
Hook,  No.  183,  Council,  0.  B.  L. 

"Comrades:  I  hereby  surrender  my  bene- 
fit certificate  No.  15359  to  be  forwarded  to 
the  Supreme  Council  C.  B.  L.  with  the  re- 
quest that  a  new  one  be  issued  changing  my 
beneficiary  to  Kate  Murphy. 

"John  J.  Murphy. 

"Witness  present:    F.  V.  Many." 

On  the  15th  of  February  he  executed  a 
testamentary  writing  as  follows: 

"In  the  name  of  Ood,  Amen.  I,  John  J. 
Murphy,  being  of  sound  and  disposing  mind, 
do  make,  publish  and  declare  this  to  be  my 
last  will  and  testament. 

"First,  I  give,  devise  and  bequeath  to  my 
wife,  Kate  Murphy,  all  my  property  of  what- 
ever kind  and  description;  I  also  give  to  my 
said  wife,  Kate  Murphy,  whatever  interest 
I  may  have  In  a  certain  policy  or  certificate 
for  Two  Thousand  dollars  Issued  to  me  by 
the  Catholic  Benevolent  Legion;  my  wife 
having  paid  all  the  premiums  and  assess- 
ments under  the  said  policy  for  at  least  six 
years,  and  I  having  given  the  said  policy  or 
certificate  to  her  with  the  understanding 
that  if  she  would  pay  the  said  premiums,  the 
said  policy  or  certificate  in  the  said  Catholic 
Benevolent  Legion  would  be  hers  absolutely. 
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the  Bald  premlnms  bavlng  been  paid  by  her 
out  of  her  own  monies,  It  Is  my  intention 
tbat  If  I  now  bave  any  Interest  therein  that 
such  Interest  be  vested  In  her;  It  to  my  In- 
tention and  request  that  she  should  have  the 
said  two  thousand  dollars  under  said  policy. 
"Second,  I  hereby  appoint  my  said  wife, 
Kate  Murphy,  executrix  of  this  last  will  and 
testament  and  direct  that  no  bond  be  requir- 
ed of  ber  as  such  executrix. 

"In  witness  whereof  I  have  hereunto  set 
my  hand  and  seal  this  16th  day  of  February, 
A.  D.  1902.  . 

"Signed,  sealed,  published  and  declared  by 
the  said  testator  .to  be  his  last  Will  and  Testa- 
ment In  the  presence  of  us  who  at  his  re- 
'Quest  and  In  his  presence  and  In  the  presence 
of  each  other  have  hereunto  signed  our  names 
.as  subscribing  witnesses. 

"John  Murphy. 
"Oeo.  W.  Burode,  1  Exchange  Pi.,  Jersey 
City. 
"Martin  Rlelly,  14  Sussex  PI.,  Jersey  City. 
"William  Cornell,  Jr.,  14  Sussex  PL,  Jer- 
sey City. 

"Mamie  Wright,  14  Sussex  Place." 
A  mass  of  evidence  was  given  as  to  the 
<x>nditlon  and  habits  of  the  deceased  during 
the  last  six  or  seven  years  of  his  Ufe,  and 
longer,  and  also  as  to  his  mental  condition 
-between  the  1st  of  February  and  the  time  of 
hla  death.  The  evidence  on  behalf  of  his 
wife  tended  to  show  tbat  be  was  and  had 
been  for  many  years  a  steady  drinker  of  in- 
toxicants, and  had  Indulged  to  such  an  extent 
that,  at  the  last.  If  he  was  not  supplied  with 
41  certain  amount  of  stimulants,  he  was  liable 
to  fall  into  delirium  tremens,  and  was  in 
fact  very  weak  in  mind  and  easily  Influenced 
and  persuaded;  that  he  died  of  alcoholic 
neuritis,  or  wearing  out  of  the. nervous  sys- 
tem, as  the  result  of  long  continued  over- 
stimulation, accompanied  by  tuberculosis. 
■On  the  part  of  the  sister  the  evidence  tended 
to  prove  that  he  was  of  sound  mind,  but  af- 
^Icted  wltb  tuberculosis,  which  caused  bis 
death.  The  evidence  clearly  established  the 
fact  that  from  the  day  of  the  visit  to  the 
bouse  of  his  mother  and  sisters,  Febmary  2, 
1902,  until  his  death,  on  the  9th  of  March, 
he  was,  quite  properly,  kept  constantly  un- 
der the  Influence  of  stimulants,  and  that 
while  at  bis  slater's  the  attending  physician 
prescribed,  and  there  was  administered  to 
him,  doses  of  an  opiate.  The  evidence  also 
shows  that  neither  of  the  papers  signed  by 
him  were  prepared  from  personal  direction 
taken  from  him,  witb  a  single  exception. 
'The  evidence  shows  that  his  sister  Mrs.. Bauer 
employed  Mr.  MelAsh  to  prepare  the  papers 
changing  the  certificate  In  her  favor,  and 
that  he  prepared  the  affidavit  verified  before 
talm  from  her  instruction.  The  same  Is  true 
with  regard  to  the  affidavits  taken  by  Mr. 
Many.  Those  'were  prepared  by  Mrs.  Mur- 
phy's counsel,  Mr.  Rurode,  from  statements 
made  to  blm  by  Mrs.  Murphy.  The  single 
•-exception  te  that  the  latter  part  of  the  new 


surrender  and  designation  executed  February 
12tta  in  the  presence  of  the  secretary  of  tbe 
local  legion,  wherein  he  spedfles  tbat  bis 
wife,  Kate  Murphy,  was  to  have  one-half, 
viz.,  the  sum  of  $1,000,  and  his  sister  Mary 
A.  Bauer  the  remaining  $1,000,  was  written 
In  by  his  bedside.  The  evidence  of  Mr. 
Melosh  Is  that  be  was  willing  and  desirous 
to  give  the  whole  to  his  sister,  but  that  be 
(Melosh)  reasoned  with  him  upon  the  in- 
equity of  such  disposition,  and  induced  him 
to  divide  It  between  his  wife  and  sister. 

Peter  Backes,  for  complainant  M.  W. 
Van  Winkle,  for  defendant  Moiptay.  Ij.  Q. 
Morten,  lor  defendant  Bauer. 

PITNEY,  V.  O.  (after  stating  the  facta). 
There  ate  two  aspects  of  the  law  applicable 
to  this  case:  One  which  holds  that  the  roles 
of  the  complainant  society  regulating  the 
making  of  new  designations  of  beneficiaries 
applies  and  controls  the  rights  of  the  par- 
ties although  the  society  has  paid  the  money 
into  court,  thereby,  ns  held  in  many  adjudg- 
ed cases,  waiving  all  defenses  which  it  might 
have  made  to  a  claim  preferred  by  any  par- 
ticular party  based  on  a  failure  to  comply 
with  those  rules.  The  other  aspect  Is  tbat 
the  rules  and  regulations  Just  mentioned  are 
made  wholly  for  the  benefit  of  the  associa' 
tlon,  to  protect  it  against  uncertain  claims, 
and  to  enable  it  to  pay  the  money  wltb  safe- 
ty to  a  particular  Individual,  and  that  they 
have  no  force  and  effect,  as  between  divers 
adverse  claimante,  except  to  aid  In  ascer- 
taining intention.  The  former  mle  seems  to 
have  been  adopted  and  acted  upon  by  Vice 
Chancellor  Grey  in  the  very  recent  case  of 
Grand  Lodge  r.  Gandy,  63  N.  J.  Bq.  692,  53 
Atl.  142.  The  latter  rule  was  applied  by  the 
Supreme  Court  of  Pennsylvania  in  the  quite 
recent  case  of  Pennsylvania  Railroad  v. 
Wolfe,  62  Atl.  247,  and  of  Schomaker  v. 
Schwebel,  204  Pa.  470,  64  Atl.  337.  Without 
at  this  time  considering  the  me'rlta  of  the 
rules  in  question  and  the  extent  of  their  ap- 
plication, I  think  it  quite  safe  to  affirm  tbat 
no  rule,  however  reasonable  In  Itself,  or  thor- 
oughly imbedded  in  the  contract,  or  useful  in 
general  application,  can  stand  in  the  way  or 
stay  the  effect  of  the  operation  of  ttae  funda- 
mental principles  of  equity. 

I  will  first  consider  the  case  as  if  the  last 
designation  made  by  the  deceased  on  Febru- 
ary 13th,  and  that  made  In  his  will  in  favor 
of  his  wife,  were  ineffectual,  and  consider 
the  strength  of  the  wife's  position  independ- 
ent of  that  designation,  and  Independent  of 
her  contention  that  her  husband  was  bo  far 
incompetent,  and  so  completely  under  the  In- 
fluence of  his  mother  and  sisters,  when  on 
February  12tb  be  executed  the  designatloii 
in  favour  of  his  sister,  as  to  render  that  Instru- 
ment invalid  and  Ineffectual  to  warrant  tbo 
Issuing  of  the  new  certificate.  At  the  time 
In  1S97  tbat  the  deceased  delivered  the  pasa- 
books  to  bis  wife,  with  a  request  that  she 
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should  ravlTe  the  policy  and  keep  It  alive, 
with  tbe  promise  that  she  should  continue  to 
be  the  beneficiary  therein  named,  he  bad 
stopped  business  and  bad  no  Income,  and 
had  became  Incapable,  by  reason  of  his  bab- 
its  and  disposition,  to  earn  a  llTing  either  for 
btmself  or  his  wife;  and  she  took  up  the 
burden  of  furnishing  that  living,  both  for 
herself  and  her  husband,  and,  by  very  bard 
labor  in  keeping  a  boarding  house  for  young 
men,  supported  him  from  that  time  on,  until 
his  death,  In  decency  and  comfort  She  also 
■wltli  her  own  money,  earned  with  her  own 
hands,  paid  the  monthly  dues  and  assess- 
ments to  the  complainant,'  and  the  quarterly 
and  other  dues  due  to  the  Panlus  Hook  C!oun- 
eil.  When  she  commenced  such  payments  be 
was  still  a  comparatively  young  man,  with 
a  prospect,  but  for  his  drinking  habit,  of  Ilv> 
Ing  many  years,  and  of  that  prospect  of  life 
she  took  the  chances.  She  might  be  obliged 
to  continue  payments  and  his  support  for 
many  years.  The  fact  that  he  died  so  soon, 
whereby  her  payments  aggregated  a  compar- 
atlvely  small  sum,  and  the  fact  that  she  was 
obliged  to  support  him  but  for  only  a  few 
years,  does  not  detract  from  the  merit  of 
her  position.  The  same  principle  applies  that 
would  apply  U  her  payments  and  support 
bud  commenced  many  years  earlier  and  ttad 
continued  many  years  longer.  At  the  time 
she  commenced  payments  and  the  support  of 
her  husband,  as  the  by-laws  of'  the  society 
then  stood,  the  actual  possession  of  certifi- 
cate, or  "policy,"  as  It  was  called,  was,  on 
the  present  hjnpothesls,  an  absolute  protec- 
tion against  any  change  In  the  beneficiary. 
This  was  admitted  by  counsel  for  Mrs.  Bauer. 
Without  the  production  and  surrender  of 
the  certificate  Itself,  the  husband  could  not 
exercise  the  only  absolute  right  he  had  in 
the  certificate,  vbs.,  the  power  to  change  the 
beneficiary. 

In  this  situation  the  question  arises:  Was 
It  competent  for  the  complainant  soclSty  to 
so  change  Its  rules  and  by-laws  as  to  affect 
the  wife's  right,  and  enable  the  husband,  as 
against  ber,  to  change  the  beneficiary?  I 
think  there  can  be  but  one  answer  to  this 
question.  The  transaction  referred  to  be- 
tween the  husband  and  wife,  when  acted  up- 
on as  It  was  by  the  wife,  amounted  to  an  ir- 
revocable waiver  by  him  In  her  favor  of  his 
right  to  exercise  the  power  of  change  of  des- 
ignation. It  operated  In  equity  as  a  release 
of  such  power  to  her.'  Her  right  became 
vested  by  r^sim  of  her  payments  and  the 
support  which  she  furnished  him,  and  It  was 
not  competent  for  the  complainant,  by  a 
change  of  mies,  to  enable  her  husband  to  di- 
vest them,  or,  rather,  it  was  not  competent 
for  the  husband  to  take  advantage  of  such 
change  of  rules  for  that  purpose.  It  seems  to 
me  that  citation  of  authority  In  support  of 
this  position  i^  unnecessary.  It  has  been 
held  that  not  only. Is  the  Legislature  Incapa- 
ble of  destrojlng  vested  rights  by  subsequent 
legislation,  but  the  people  in  their  supreme 


power  may  not  do  it  even  by  change  in  the 
Constitution.  It  Is  a  familiar  rule,  well  set- 
tled In  this  state,  that  the  reservation  by 
the  Legislature  of  the  right  to  alter  and 
amend  charters  of  incorporated  companies 
must  be  confined  to  altering  that  part  of  the 
charter  which  consists  of  the  legislative  grant 
to  the  corporation,  and  cannot  be  extended 
to  altering  tibat  part  of  the  charter  which 
constitutes  the  contract  between  the  stock- 
holders. In  this  case  If  the'  wife,  by  the  con- 
dnued  possession  of  the  certificate  under 
claim  of  right,  with  the  consent  of  ber  hus- 
band, and  the  continued  payment  of  the 
monthly  and  quarterly  dues  thereon,  and  by 
her  continued  support  of  ber  husband  in  an- 
ticipation of  receiving  the  benefit  of  the  cer- 
tificate, acquired  an  equity  in  the  fund  cre- 
ated thereby,  no  act  of  her  husband,  based 
on  any  new  rule  adopted  by  the  complain- 
ant association,  or  anybody  in  any  other 
manner,  can  deprive  her  of  that  right  I  am 
of  the  opinion,  therefore,  that  H  tbe  case 
stopped  Just  here,  the  wife,  in  tbe  absence  of 
any  countervailing  equity  on  tbe  part  of  tbe 
sister,  would  be  entitled  to  the  fund. 

But  the  question  arises  whether  the  new 
certificate,  filled  up  and  issued  in  blank  by 
the  supreme  council,  and  sent  down  to  the  lo- 
.  cat  council  for  delivery,  but  never  delivered, 
to  the  deceased,  ever  became  binding  on 
complainant  and  superseded  tbe  original  cer- 
tificate, «o  'that  the  complainant  could  have 
been  successfully  sued  thereon  by  the  bene- 
ficiaries therein  named.  It  seems  to  be  a 
part  of  the  general,  scheme  of  these  councils, 
which  has'  not  been  repealed  by  the  new  by- 
law of  1901,  that  the  new  certificate  does 
not  become  binding  until  certain  formalities 
bave  been  complied  with  by  the  assured  and 
the  officers  of  the  local  council.  That  is,  the 
assured  must  accept  tbe  policy,  and  the  lo- 
cal council  must  B.fBx  thereto  its  seal,  and  tbe 
acceptance  by  the  assured  must  be  witnessed 
by  tine  president  and  secretary  of  the  local 
council.  This  was  never  done  with  the  new 
certificate  here.  It  may  be  admitted,  how- 
ever, that  if  the  assured  did  everything  in 
bis  power  to  make  tbe  change,  and  it  was 
not  fully  carried  out  either  by  reason  of 
want  of  time  on  the  part  of  the  supreme 
council  and  tbe  local  council,  or  by  refusal  on 
their  part  so  to  do,  tbe  right  of  the  new  ben- 
eficiary could  not  be  affected  thereby,  but  he 
or  she  would  be  entitled  to  the  money.  I 
have  so  held  In  an  unreported  case,  and 
there  are  reported  cases  in  other  Jurisdic- 
tions to  the  same  effect 

This  brings  us  to  the  consideration  of  the 
circumstances  preceding  and  attending  tbe 
execution  of  the  various  papers  above  set 
forth,  and  the  influences  which  prevented 
tbe  consummation  of  the  formalities  .requir- 
ed on  the  face  of  the  new  certificate.  The 
parties  were  married  la  1888,  and  always  liv- 
ed In  Jersey  City.  At  that  time  deceased 
was  about  ^  years  old,  and  his  wife  was  ap; 
parently  of  a  corresponding  age.    As  far  as 
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appears  he  had  no  pecuniary  means,  but  she 
had  saved  a  considerable  sum  of  money,  $1,- 
000,  she  swears,  from  her  earnings  in  a  pub- 
llslilng  house.  This  she  gave  to  him,  and 
set  him  np  in  the  business  of  a  drinking  sa- 
loon. He  conducted  this  drinking  saloon  and 
supported  his  wife  In  the  ordinary  way  until 
about  1896,  when  he  was  obliged  by  the  de- 
cline of  his  business  to  sell  It,  and  be  from 
that  time  became  substantially  unable  to  sup- 
port either  himself  or  his  wife;  She  shortly 
afterwards,  with  the  assistance  of  her  niece, 
a  Miss  Wright,  established  a  boarding  bouse, 
and  carried  it  on  until  his  death,  laborhig 
with  her  own  hands,  and  having  only  the 
assistance  of  her  niece,  and  the  help,  occa- 
sionally, .  of  a  washerwoman.  Thereby  she 
was  enabled  to  support  herself  and  her  hus- 
band in  comfort.  Her  boarders  consisted 
entirely  of  young  men.  Those  of  them  who 
appeared  on  the  stand  seemed  to  be  of  a  de- 
cent and  respectable  sort.  Her  husband  had 
acquired  the  drink  habit,  and  also  a  taste  to 
play  the  gentleman,  and  lounge  about  hotels 
and  drinking  saloons.  From  that  time  until 
he  died  the  only  work  he  did  was  to  serve  as 
a  bartender  and  assistant  in  a  restaurant  for 
a  few  months,  and  also  one  term  as  a  Jary- 
man.  No  part  of  the  proceeds  of  such  serv- 
ice, so  far  as  appears,  ever  came  to  the  hands 
of  his  wife.  At  the  time  of  his  stopping  busi- 
ness he  was  possessed  of  some  valuable  jew- 
elry, watch,  chain,  etc.,  and,  I  Infer,  a  good 
stock  of  clothing.  He  managed  to  keep  up 
a  gentlemanly  and  tidy  appearance  In  the 
matter  of  clothes,  and  was  fond  of  frequent- 
ing drinking  saloons.  The  drink  habit  in- 
creased upon  him,  and  he  often  came  home 
at  night  drunk,  and  always  more  or  less  un- 
der the  Influence  of  liquor.  His  wife  swears 
that  he  received  over  $100,  over  and  above 
bis  debts,  from  the  sale  of  his  drinking  sa- 
loon, and  gave  It  to  her.  Shortly  afterwards 
he  reclaimed  It,  and  stayed  away  from  home 
at  a  hotel  for  two  or  three  weeks  until  It  was 
all  spent,  and,  as  be  told  her,  most  of  it  was 
gambled  away.  Naturally,  his  principal  diffl- 
culty  was  to  keep  up  his  appearance  in  the 
matter  of  clothing,  and  have  a  little  money 
In  his  pocket  to  do  his  part  in  the  matter  of 
drinks  among  his  boon  companions.  His  wife 
furnished  him  with  very  little  money  direct- 
ly, and  in  this  she  was  entirely  Justified.  But 
she  did  give  him  a  good  home,  good  food  and 
good  attention,  and  she  furnished  him  with 
all  his  underclothing,  and  did  his  washing, 
but  abstained  from  furnishing  him  with  out- 
er clothing,  because,  as  she  swears,  she  knew 
he  had  his  jewelry,  of  considerable  value, 
aud  was  selling  it  from  time  to  time,  and 
she  thought  he  might  as  well  buy  his  outer 
clothing  with  that  as  to  spend  it,  as  she  knew 
he  would,  for  drink.  Perhaps,  though  she 
does  not  so  say,  she  thought  that  the  desire 
to  wear  good  clothes  might  induce  him  to 
work  to  earn  them.  The  only  thing  like  un- 
kindness  which,  according  to  the  proofs,  she 
ever  exhibited  toward  him,  was  In  remon- 


strating with  him  for  his  idle,  drunken  hab- 
its, and  the  proof  Is  that  occasionally  she  did 
so  remonstrate  with  liim,  and  that  be  fle-w 
In  a  passion  and  used  loud  and  harsh  lan- 
guage toward  her.  But  the  proof  also  sat- 
isfies me  that  in  the  main,  and  especially  to- 
ward the  last,  they  manifested  toward  each 
other  the  ordinary  affection  of  husband  and 
wife,  and  that  she  was  uniformly  kind  and 
attentive  to  him  in  all  his  wants.  He  was 
for  the  last  two  or  three  years  at  least  a 
frequent  visitor  at  the  home  of  his  mother 
and  two  married  sisters,  who  lived  together. 
The  character  of  his  visits  there,  and  their 
extent,  have,  I  think,  been  much  exaggerated 
by  them  In  their  evidence.  Mrs.  Bauer  con- 
tends that  she  habitually  gave  him  money 
for  his  expenses  of  trolley  riding,  barbers' 
fees,  and  clothing.  I  think  the  amount  said 
to  have  been  given  has  been  exaggerated. 
I  have  no  doubt  his  sisters  did  from  time  to 
time  give  him  money  In  small  sums,  and 
I  have  as  little  doubt  that  be  spent  tlie 
greater  portion  of  It  In  drinking  saloons. 
Mrs.  Bauer  claims  to  have  furnished  him 
money  to  cover  the  expenses  of  two  summer 
outings.  Against  this  evidence  on  his  sister's 
part  is  convincing  evidence  that  on  one  of 
these  occasions  he  received  a  sufficient  con- 
trlbntion  in  money  from  the  Society  of  ESks, 
of  which  he  was-  a  member,  and  on  the  oth- 
er he  sold  an  article  of  Jewelry  and  realized 
sufficient  funds  from  it. 

It  appears  from'  the  evidence  of  Mr.  Mel- 
osh,  and  also  the  evidence  of  Mr.  Welle, 
president  of  the  Fauius  Hook  Council,  that, 
some  two  years  or  more  before  his  death, 
deceased  spoke  to  each  of  them  separately 
about  changing  the  name  of  the  beneficiary 
in  his  certificate,  and  was  Informed  by  each 
that  It  would  be  necessary.  In  order  to  ac- 
complish that  result,  to  produce  the  original 
certificate.  The  reason  that  he  gave  Mr. 
Melosh  for  the  proposed  change  was  that 
his  wife  had  treated  him  harshly,  and  that 
was  the  reason  for  the  change  that  he  gave 
to  his  sister  and  Melosh  on  Febnwry  11  and 
12,  1902,  as  they  swear.  This  ground  was 
unfounded  In  fact. 

It  Is  a  part  of  Mrs.  Bauer's  case  that  this 
change  of  beneficiary  had  been  In  his  mind 
a  long  time,  and  that  It  was  not,  as  alleged 
by  the  wife,  the  result  of  undue  Influence 
exerted  by  his  mother  and  sisters  upon  blm 
at  a  moment  when  his  intellect  and  will  were 
enfeebled  by  disease.  But  we  have  the  re- 
markable fact,  clearly  established  In  the  case, 
that  In  the  month  of  June  or  July,  1901,  long 
after  the  consultations  with  Mr.  Melosh  and 
Mr.  Welle  Just  mentioned,  he  abstracted  from 
his  wife's  bureau  drawer,  without  her  knowl- 
edge, the  certificate  of  membership,  and  de- 
livered it  to  his  sisters,  Mrs.  Brock  and  MIrs. 
Bauer,  and  they  had  it  in  their  possession  for 
a  considerable  length  of  time;  that  his  wife 
discovered  the  absence  of  the  document  ani 
requested  him  to  return  it  to  her,  and  that  be 
voluntarily  returned  It  to  her  a  month  or 
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two  later.  Tbns  it  appears  that  be  had  ample 
time  and  opportunity,  several  months  before 
be  became  so  entirely  besotted,  to  make  the 
contemplated  change,  and  not  only  abstained 
from  so  doing,  but  Tolantarily  restored  the 
certldcate  to  his  wife,  and  so,  aa  he  believed, 
put  It  beyond  his  power  to  make  any  change 
in  It.  The  truth  is  tbat  it  -was  not  until 
the  very  last  that  be  lost  all  his  self-respect 
He  was  fully  conscious  of  bis  delinquencies, 
and  of  what  be  owed  to  bis  wife,  and  in  his 
better  moments  be  fully  appreciated  it  At 
other  times,  w.ben  his  desire  to  enjoy  tiim- 
self  with  companions  of  .the  same  taste  and 
to  play  the  gentleman  around  town  was 
strong  and  his  will  was  weak,  he  was  an- 
noyed by  his  wife's  scolding  him  for  his  idle- 
ness and  drunkenness,  and  doubtless  also  for 
her  refusal  to  furnish  liim  with  money  to 
spend  to  gratify  his  appetite,  and  to  furnish 
Iiim  with  the  outside  clothing  of  a  gentleman, 
so  tbat  be  could  appear  to  good  advantage  on 
the  Btreei 

In  the  meantime  the  drink  habit  increased 
upon  lilm;  he  was  out  almost  every  night 
until  late,  came  home  generally  Intoxicated, 
and  in  the  morning  was  unable  to  eat  any 
breakfast,  and  felt  miserable  until  be  had  a 
drink  of  spirits.  Several  of  the  men  boarders 
swore  that  be  would  beg  them  of  a  morning 
to  go  out  and  bring  him  in  a  small  quantity 
of  wblsky  to  steady  his  nerves.  Finally,  In 
the  morning  of  the  1st  day  of  February,  1902, 
he  was  taken,  I  am  entirely  satisfied,  with 
an  incipient  attack  of  delirium  tremens.  He 
was  observed  in  tbat  condition  in  bis  room 
by  one  of  the  boarders.  The  attention  of 
Miss  Wright,  the  niece,  was  called  to  it,  and 
wlien  Mrs.  Murphy  came  in  from  her  morn- 
ing marketing  she  gave  bim  her  attention, 
and  be  begged  for  spirits.  Then,  as  she 
swears,  for  the  first  time  in  her  life,  she 
sent  oat  and  bought  a  half  pint  of  spirits, 
and  gave  it  to  him  in  small  doses  mixed  with 
milk.  The  result  was  that  toward  night  his 
system  had  become  stimulated  and  strength- 
ened, so  that  he  was  probably  as  near  as 
ever  during  tbat  period,  Iilmself.  And  be 
then  dressed  himself  and  started  to  go  out, 
as  be  said,  to  see  the  boys  and  spend  the 
evening.  His  wife  begged  of  bim  not  to  go, 
but  be  insisted  on  going.  ERie  at  that  time 
was  suffering  from  an  attack  of  gout,  <  and 
was  only  able  at  times  to  move  abont  at  all, 
and  then  with  difficulty.  He  did  not  return 
the  next  day,  which  was  Sunday,  but,  as  it 
afterwards  appeared,  slept  all  night  in  some 
sort  of  a  saloon,  and  the  next  day  tried  to 
go  to  a  hospital.  That  desire  to  go  to  a  hos- 
pital continued  for  several  days,  and  I  think 
showed  that  he  had  some  good  sense  left. 
He  fonnd  bis  way  to  Iiis  mother's  house  on 
Sunday,  the  2d  of  February,  and  was  imme- 
diately put  to  bed,  and,  as  before  remarked, 
be  was  continually  sustained  by  sttmnlants, 
principally  milk  punch,  from  that  time  nntU 
be  died. 

While  at  bis  metber's  htihm  be  was  at- 


tended by  a  Dr.  Petrie,  who,  in  addition  to 
the  prescription  of  stimulants  in  limited 
quantities  at  stated  times,  prescribed  as  be- 
fore stated,  an  opiate,  which  was  also  given 
him.  His  wife  was  confined  to  the  house 
with  rheumatism  for  three  or  four  days  af- 
ter be  left,  and  was  Ignorant  of  bis  where- 
abouts. As  soon  as  she  was  able  she  made 
a  search  and  found  him,  and  visited  bim  as 
often  as  her  health  and  household  duties 
permitted. 

On  Friday  or  Saturday,  February  7th  or 
8tb,  about  a  week  after  the  deceased  came 
to  his  mother's  bouse,  Mrs.  Bauer,  with  her 
counsel,  Mr.  Morten,  called  upon  Mr.  John 
F.  Murphy,  secretary  of  the  Paulus  Hook 
Council,  and  stated  to  him  that  her  brother, 
the  deceased,  wished  to  change  the  bene- 
ficiary named  In  the  certificate,  and  asked 
bim  how  it  could  be  done.  Mr.  John  F. 
Murphy  said  that  it  would  be  necessary  for 
them  to  produce  and  surrender  the  Original 
certificate.  This  they  said  it  was'  impossible 
for  them  to  do,  because  it  was  not  In  the 
possession  of  the  deceased;  but  Mr.  John  F. 
Muipby  was  unable  to  suggest  any  mode  of 
avoiding  the  difficulty.  This  circumstance  la 
important,  because  it  shows  that  the  existence 
of  the  new  by-law,  dispensing  under  cer- 
tain circumstances  with  the  production  of 
the  original  certificate,  was  unknown  to  the 
secretary  of  the  local  council,  a  man  who 
was  undoubtedly  the  principal  executive  of- 
ficer, and  of  all  others  would  be  most  like- 
ly to  know  and  be  familiar  with  all  the  by- 
laws of  the  association.  The  only  way  to 
account  for  bis  advice  in  that  behalf,  ex- 
cept on  the  score  of  his  ignorance  of  the 
new  by-law,  was  that  be  knew  the  circum- 
stances of  John  J.  Murphy,  and  the  fact  that 
his  wife  was  paying  his  monthly  duea  and 
assessments  and  supporting  him,  and  be  de- 
sired to  throw  obstacles  In  the  way  of  any 
change.  Upon  receiving  this  information 
from  the  secretary,  Mr.  Morten  inquired  If 
they  could  not  go  to  some  higher  officer  for 
suggestions,  and  Mr.  Murphy  referred  them 
to  Mr.  Carroll,  the  secretary  of  the  supreme 
council.  It  does  not  positively  appear,  ex- 
cept by  inference,  that  they  did  go  to  see 
Mr.  Carroll.  Be  that  as  it  may,  Mr.  Meloeh 
did  learn  of  the  by-law,  and  did  prepare  an 
affidavit  as  above  set  forth.  He  seems  to 
have  acted  in  tbe  matter  In  concert  wltii 
Mr.  Morten. 

Secretary  Murphy,  being  Informed  of  tbe 
illness  of  the  deceased,  made  a  friendly  visit 
to  him  on  Sunday  afternoon,  February  9tb. 
Tbe  side  man  made  no  mention  of  tbe  cer- 
tificate of  membership,  nor  any  desire  to 
change  tbe  benefldary  therein  named.  This 
I  think  is  also  important,  and  suggests  tbat 
Itosslbly  up  to  that  time  tbe  matter  had  not 
been  mentioned  to  bim  by  his  sister.  In  the 
meantime  Secretary  Murphy  deemed  It  his 
duty  to  inform,  and  did  inform,  the  wife, 
of  what  was  contemplated  by  bis  sister  in 
tbe  way  of  changing  tbe  beneficiary.    I  think 
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this  Information  reached  the  'wUe  on  or  about 
the  11th  of  February.  On  that  day  Mr. 
Melosh  prepared  the  afSdaylt  above  set  forth, 
and  also  a  new  designation  of  beneficiary, 
and  Intended  to  make,  and  thought  he  had 
made,  an  appointment  with  Mr.  John  F.  Mur- 
phy to  meet  him  at  the  house  of  the  mother 
In  the  evening  of  that  day,  the  11th,  to  wit- 
ness the  signature  of  the  deceased.  It  being 
conceded  that  the  new  designation  must  be 
witnessed  by  the  secretary  or  one  of  the 
officers  of  the  local  council.  Mr.  Melosh 
went  to  the  mother's  house  that  evening, 
but  Mr.  John  F.  Murphy  was  prevented  from 
attending.  Mr.  Melosh  took  the  affidavit  of 
the  deceased  as  above  set  forth,  and  the 
next  day  Mrs.  Bauer  called  on  the  secretary, 
at  his  house,  to  insist  upon  bis  coming  that 
afternoon  to  witness  the  designation.  It  so 
happened  that  Mrs.  John  J.  Murphy  bad  just 
called  at  that  house  to  learn  the  situation  of 
affairs,  and  she  heard  what  passed  between 
the  secretary  and  Mrs.  Bauer,  and  the  making 
of  the  appointment  for  that  afternoon.  She 
did  not  go  to  her  husband's  bedside  to  In- 
terfere with  the  operations  of  her  sister-in- 
law,  but  did  consult  with  her  counsel,  Mr. 
Rurode,  and  In  bis  presence,  by  telephonic 
communication  with  Dr.  Petrle,  learned  that 
her  husband  was  well  enough  to  be  moved. 
On  the  afternoon  of  the  12th,  Mr.  Melosh  and 
Mr.  John  F.  Murphy,  the  secretary,  met  at 
the  house  of  Mrs.  Bauer,  and  there  the  new 
designation  was  signed,  and  the  affidavit 
and  the  two  papers  banded  to  Mr.  Murphy, 
who,  as  I  have  already  said,  sent  It  to  the 
supreme  council,  with  the  result  that  they 
returned  the  new  certificate  in  the  course 
of  three  or  four  days.  On  the  evening  of 
the  12tb  the  wife  visited  her  husband,  intend- 
ing to  have  him  removed  to  her  house  that 
night;  but  objection  was  made  by  Mrs. 
Bauer,  and  some  sharp  words  passed,  and 
the  husband  suggested  that  she  should  come 
in  the  morning,  with  a  heated  carriage  and 
a  policeman,  and  take  him  home.  There  is 
no  doubt  that  he  was  perfectly  willing  to 
go  home  with  his  wife,  and  he  did  go  home 
the  next  morning.  He  was  in  the  same  ner- 
vous condition  that  he  had  been  for  many 
daya^  and  she  was  obliged  to  give  him  at 
stated  Intervals  a.  stimulant  of  milk  punch, 
and  In  that  way  he  was  sustained  during  the 
day  and  evening.  In  the  afternoon  Mr.  Ru- 
rode prepared,  on  the  Instruction  of  the  wife, 
and  without  seeing  the  husband,  the  three 
papers  above  set  forth,  and  sent  his  clerk, 
Mr.  Many,  a  master  of  this  court,  to  Mrs. 
Murphy's  boarding  house  in  York  street,  and 
they  were  there  signed  and  verified  by  Mr. 
Murphy.  Wlille  Mr.  Many  was  procuring 
those  papers  to  be  signed,  Mr.  Rurode  was 
holding  communication  by  telephone  with 
Mr.  John  F.  Murphy,  the  secretary,  at  his 
place  of  business  in  the  Sugar  House  In 
Jersey  Caty,  and  urged  him  to  go  with  him 
and  witness  the  papers  In  question.  Mr. 
Muiphy,  the  secretary,  finally,  about.e  o'clock, 


came  to  Mr.  Rurode's  office,  and  the  pa- 
pers had  just  been  brought  in  by  Mr.  Many, 
signed  by  the  deceased.    They  wera  shown 
to  and  looked  at  by  Mr.  Murphy,  and  be 
was  requested  by  Mr.  Rurode  to  go  around 
to  Mrs.  Murphy's  house  and  witness  the  pa- 
pers, but  he  declined— declared  that  he  had 
been  censured  for  what  he  had  already  done, 
or,  as  he  expressed  it,   "got  himself  In  a 
hole,"  and  that  he  would  witness  no  more 
papers  by  the  deceased,  unless  in  the  pres- 
ence and  with  the  consent  of  the  principal 
men  In  the  local  council.    In  pursuance  of 
that  determination,  Secretary  Murphy  himself 
prepared  a  paper  proper  to  be  signed  by  the 
deceased  in  order  to  counteract  what  he  had 
done   the   night  before,   and  procured   Mr. 
Welle,  the  president  of  the  local  council,  and 
Mr.  Holmes,  holding    some    high    position 
therein,  both  being  highly  respectable  gen- 
tlemen, to  go  with  him  that  evening,  Febru- 
ary 13th,  to  the  home  of  the  deceased,  and 
they  there  saw  the  deceased  in  the  presence 
of  his  wife.    The  most  Intelligent  and  re- 
liable account  of  the  Interview  Is  given  by 
Mr.  Welle.    He  was  called  as  the  witness  ot 
Mrs.  Bauer,  and  swears:  "Q.  Did  you  see  Mr. 
John  J.  Murphy  that  night?    A.  I  saw  him. 
Q.  Did  you  have  any  conversation  with  him? 
A.  I  did.    Q.  Was  Mrs.  Murphy  present?    A. 
Mrs.  Murphy  was  In  the  room.    Q.  What  was 
that  conversation— I  don't  mean  the  second 
night,  I  mean  the  first  night?    A.  Tea,  sir. 
I  asked  Mr.  Murphy  in  the  first  place  wheth- 
er he  knew  us  that  were  present  there,  mean- 
ing myself,  Mr.  John  F.  Murphy,  the  gentl^ 
man  who  preceded  me,  and  Mr.  Holmes.    Be 
said  he  did.    I  then  asked  tilm  whether  lie 
knew  for  what  purpose  we  were  there,  and 
he  said  he  did.     He  had  reconsidered  tlie 
document  that  he  had  executed  the  day  be- 
fore, and  wanted  to  change  that.    Q.  (By  the 
Court).  Did  he  say  that?    A.  He  did  say  it; 
yes,  sir.    He  says,  'I  must  have  been  hypno- 
tized, I  must  liave  been  crazy,  to  execute 
such  a  document,  because  I  liad  intended  to 
give  all  to  my  wife;'  and  Mr.  Murphy,  Mr. 
Holmes,  and  myself  went  there   for   tliat 
purpose  to  witness  his  signature  in  case  be 
should  execute  such  a  paper,  and  while  we 
were  spealdng  about  It  I  told  Mr.  Murpli.Ti 
'Anything  that  you  do  In  this  matter  must 
be  of  your  own  free  acting  will.'  and  be 
said  he  knew  that    While  we  were  speaking 
a  lady  came  in,  who  I  afterwards  learned 
was  Mrs.  Bauer,  and  Mr.  Murphy  then  said 
he  didn't  want  to  say  any  more  that  night; 
he  said,   'Come  bade  to-morrow  night  and 
I  will  do  it  then;'  so  we  left  the  house,  lit. 
Holmes,  Mr.  Murphy,  and  myself,  and  came 
back  the  next  night." 

Later  on,  Mr.  Welle  stated  that  before 
Mrs.  Bauer  came  In  he  had  told  the  deceased 
that  Mr.  John  F.  Murphy  had  papers  read; 
for  him  to  sign.  The  same  party  visited  the 
house  the  next  night,  the  14tb,  and  fonnd 
there  both  Mrs.  Bauer  and  her  sister,  Mrs. 
Brock,  and  their  J>rother,  Patrick  Muipbf. 
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•arronndlng  the  bed  In  the  room  wltli  the 
deceased,  while  Mr.  Melosh,  counsel  for  Mrs. 
Bauer,  was  In  the  halt.  Mr.  Welle's  ac- 
count of  the  second  Interview  Is  that  not  one 
word  was  said  by  him  to  the  deceased  or  by 
the  deceased  to  him  about  the  signature  to 
any  papers,  and  the  witness  Judged  from 
the  manner  of  the  deceased  and  the  pres- 
ence of  Ills  two  sisters  and  brother,  whose 
Incoming  had  stopped  the  procee^gs  of 
the  night  before,  that  deceased  would  do 
nothing  In  the  way  of  signing  papers,  and 
he  and  the  party  left,  and  no  further  attempt 
was  made  by  any  member  of  the  council  to 
procure  the  signature  to  any  paper  by  the 
deceased. 

When  tills  evidence  was  produced,  the 
court  was  not  aware  that  the  second  set  of 
papers  had  been  signed  by  the  deceased  on 
the  afternoon  of  February  13th,  and  inquired 
why  the  new  certificate  of  membership  wlilch 
was  sent  from  the  supreme  council  on  or 
after  the  13th  had  not  been  delivered  to  the 
deceased  and  bis  signature  of  the  acceptance 
procured,  the  seal  of  the  local  council,  and 
the  signature  of  tl^  president  and  local  sec- 
retary, attached  thereto;  and  the  court  an- 
imadverted freely  upon  what  seemed  to  be 
a  neglect  upon  the  part  of  the  local  council 
to  do  a  plain  duty.  The  reason  given  by 
Mr  Welle  was  that  deceased  had.  declared 
bis  desire  to  leave  his  first  certificate  In  force, 
and  had  refused  to  sign  any  more  papers, 
and  that  they  thought  it  was  useless  to  go 
to  him  and  complete  a  new  certificate. 

It  la  plain  that  both  Mr.  Welle  and  Mr. 
Murphy  considered  that  the  new  certificate 
was  of  no  value  under  the  by-laws  of  the 
association  until  the  formalities  just  men- 
tioned bad  been  complied  with.  And  look- 
ing back  and  reviewing  the  evidence,  t  have 
no  doubt  that  both  persons,  and  especially 
Mr.  Murphy,  the  secretary,  felt  that  the  orig- 
inal designation  of  February  12th,  witnessed 
by  him,  had  been  signed  by  the  deceased 
under  sncb  drcmnstances  and  influences  as 
rendered  Its  validity  questionable,  to  say 
the  least,  and  therefore  they  were  unwilling 
to  take  the  responsibility  of  giving  o£Qclal 
approval  to  the  new  certificate  by  setting 
thereto  the  seal  of  the  local  council  and  their 
official  signature. 

The  next  day,  February  15th,  the  will  was 
signed,  and  It  is  worth  while  to  observe  that 
all  the  signatures  to  all  of  these  papers  are 
mere  scrawls.  The  signature  to  the  original 
certificate  made  In  1888  showed  that  Mr. 
Murphy  was  a  tuan  who  vrrote  a  tolerably 
good  hand,  and  Is  in  marked  contrast  with 
these  later  signatures;  but,  of  all  these  later 
signatures,  that  to  the  will  is  decidedly  the 
best,  showing  the  greatest  control  over  his 
muscles.  The  lack  of  control  over  his 
mascles  Is  attributed  by  Dr.  Loomls  to  the 
effect  of  the  disease— neuritis.  However,  my 
conclusion  of  the  whole  case  Is  that  Mr.  John 
F.  Murphy  was  right  In  saying,  as  he  did, 
that  Mr.  John  3.  Murphy  was  In  such  a  con- 


dition during  the  period  here  In  question 
that  he  would  sign  any  paper  for  anybody, 
and  I  am  entirely  satisfied  that  he  never 
would  have  signed  the  designation  In  favor 
of  Mrs.  Bauer  in  the  presence  of  his  wife, 
Just  as  he  declined  to  sign  the  paper  restor- 
ing his  wife  to  her  full  rights  In  the  presence 
of  Mrs.  Bauer. 

It  is  argued  by  counsel  that  It  was  gener- 
ally understood  by  the  parties  at  and  near 
his  bedside  on  the  night  of  February  14th 
that  he  had  made  up  his  mind  to  let  the  mat- 
ter stand  as  it  was.  Granting  that  to  be  to, 
the  question  remains,  how  did  he  understand 
the  matter  to  stand?  He  had  the  previous 
afternoon  signed  papers  which  he  may  well 
have  supposed,  an^  probably  did  suppose,  re- 
stored bis  wife  to  her  former  position.  And 
It  Is  by  no  means  clear  that  he  did  not  at 
the  moment  believe  that  as  matters  then 
stood  his  wife  would  be  entitled  to  the  whole 
fund.  In  fact,  there  is  evidence  that  he  said 
about  that  time  that  his  wife  had  the  original 
certificate,  and  for  that  reason  they  could 
not  prevent  her  from  getting  all  the  mohey. 

With  regard  to  the  condition  of  his  mind, 
this  is  to  be  said:  He  had  been  stimulated 
by  alcohol  so  long  and  so  seriously  that 
unless  that  stimulation  was  continued  up  to 
a  certain  degree  he  would  fall  immediately 
Into  delirium,  and  If  he  was  stimulated  so 
as  to  pass  that  point  he  would  become  posi- 
tively drunk;  so  that  In  order  to  be  at  all 
rational  It  was  necessary  for  him  to  be  stimu- 
lated with  care  to  a  certain  degree.  Now, 
we  cannot  be  sure  that  he  was  at  any  par- 
ticular time  during  this  period  stimulated  up 
to  that  particular  degree  which  would  render 
him,  approximately  at  least,  of  sound  mind. 
I  say  approximately,  because  I  doubt  if  at 
any  time  during  this  period  he  was  of  truly 
sound  mind.  He  was  undoubtedly  In  a  condi- 
tion which  rendered  him  easily  influenced  by 
those  around  him.  Under  these  drcuin- 
Btances,  I  am  not  satisfied  that  any  of  the 
papers  which  he  ezecnted  on  that  occasion 
have  any  validity  whatever.  I  am  entirely 
satisfied  that  those  he  executed  on  the  13th 
have  quite  as  much  validity  as  those  he  ex- 
ecute^ on  the  12th  of  February.  I  am  en- 
tirely satisfied  that,  so  far  as  he  was  capable 
of  regretting  anything,  he  regretted  his  at- 
tempt to  deprive  his  wife  of  the  full  lieneflt 
of  the  certificate,  and  that  be  was  to  a  de- 
gree conscious  of  his  obligations  to  her  and 
of  her  equitable  rights. 

I  have  not  enlarged  upon  the  falsity  of  the 
afiSdavit  of  February  11th.  Much  may  be 
said  in  favor  of  the  position  that  the  procura- 
tion of  that  affidavit,  known  as  It  must  have 
been  to  Mrs.  Bauer  to  be  false  In  some  es- 
sential respects,  was  a  fraud  practiced  not 
only  on  the  deceased  but  upon  the  complain- 
ant society,  and  through  that  society  upon 
the  beneficiary  named  in  the  first  certificate. 
It  is  fairly  Inferable  from  the  action  of  Mr. 
Welle  and  Mr.  John  F.  Murphy  that  thay 
were  Inclined  to  to  treat  Iti  .  The  role  that 
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the  action  of  the  supreme  council,  eitlier  in 
acceding  to  tlie  request  of  the  member  to 
issue  a  new  certificate,  or  refusing  so  to  do, 
is  final  and  conclusive  on  the  rights  of  the 
parties,  as  apparently  held  by  Vice  Chancel- 
lor Grey  in  Grand  Lodge  t.  Gandy,  supra, 
is  founded  on  the  idea  that  such  action  is 
based  on  an  affidavit  stating  the  truth,  made 
intelligently  and  freely  by  a  sane  man  who 
fully  appreciated  the  act  and  was  not  sub- 
jected to  undue  influence,  and  does  not  sanc- 
tify a  certificate  issued  under  the  circum- 
stances here  present,  and  cannot  give  the 
new  beneficiary  any  right  of  action  against 
the  association,  or  affect  the  rights  of  the 
beneficiary  named  in  the  old  certificate. 

It  is  said  that  the  deceased  declared  to  his 
sister  and  Mr.  Melosh  that  he  bad  not  lived 
at  home  in  three  years,  and  that  his  wife  had 
tbrovm  him  out  of  doors.  There  is  no  founda- 
tion whatever  in  fact  for  the  last  assertion 
as  to  his  being  thrown  out  doors,  and  the 
assertion  that  he  had  not  lived  with  bis  wife 
for  three  or  four  years  has  just  this  much, 
and  no  more,  of  truth  in  It:  He  had  for 
about  three  years  ceased  to  sleep  in  the 
same  bed  with  his  wife,  and  had  been  fur^ 
nlshed  with  a  comfortable  bed  in  an  ad- 
Joining  room,  all  at  his  own  request,  because 
he  was  conscious  of  the  truth,  viz.,  that  he 
was  an  unfit  bedfellow  for  any  person,  man 
or  woman. 

It  was  further  urged  that  the  moneys  paid 
by  Mrs.  Murphy  for  dues  and  assessments 
on  the  certificate  should  be  treated  as  mere 
loans,  and  she  should  be  allowed  a  lien  upon 
the  fund  for  that  much  advanced.  The  com- 
plete answer  to  that  is  that  the  money  was 
not  paid  as  a  loan,  but  paid  by  her  as  benefi- 
ciary in  order  to  keep  the  policy  alive,  and 
with  the  understanding  that  she  was  to 
hare  the  final  benefit.  Moreover,  I '  think 
the  circumstances,  taken  altogether.  Justify 
the  conclusion  that  the  support  which  she 
furnished  her  husband  during  the  five  or  six 
years  that  she  did  support  him  should  also 
be  considered  as  so  furnished  on  the  strength 
of  the  policy.  She  was  under  no  obligation 
to  support  him,  and  would  have  been  Justi- 
fied in  morals  and  law  in  casting  him  off  and 
refusing  him  a  home. 

Then,  again,  it  is  said  that  the  moneys 
which  his  sister  furnished  him  from  time  to 
time  also  creates  an  equity  in  her  favor.  I 
am  unable  to  adopt  that  view.  The  contri- 
butions were  made  voluntarily  by  the  sister 
as  gratuity  to  hier  brother,  without  any  re- 
liance upon  receiving  anything  from  the  ben- 
efit certificate. 

My  conclusion  then  is,  first,  that  the  vrife's 
equity  is  so  strong  that  it  could  not  be  over- 
come even  though  the  new  designation  was 
made  by  her  husband  deliberately,  when  in 
the  full  control  of  his  faculties  and  unin- 
fluenced by  his  sister,  and  even  though  It 
had  been  carried  out  with  all  the  technical- 
ity necessary  to  make  the  new  certificate  ef- 
fective.   And.  in  the  second  place,  I  am  of 


opinion  that  the  affidavit  and  new  desig- 
nation upon  which  the  sister  relies  were, 
under  the  circumstances.  Insufficient  to  sap- 
port  the  new  certificate,  even  if  that  bad 
been  fully  and  completely  Issued  by  the  su- 
preme council.  But  I  am  also  of  the  opin- 
ion tliat  under  the  circumstances  the  su- 
preme council  did  not  Intend  to  make  a 
complete  execution  and  delivery  of  such  new 
certificate  until  it  had  been  passed  upon  by 
the  local  council,  and  that  the  local  council 
deliberately  abstained  from  giving  full  ef- 
fect to  that  new  certificate,  for  the  reason 
that  they  were  not  satisfied  that  it  was 
based  upon  the  deliberate  action  of  a  sane 
man. 

Referring  again  to  the  case  of  the  Grand 
Lodge  V.  Gandy,  decided  by  Tice  Chancel- 
lor Grey,  relied  upon  by  counsel  for  Mrs. 
Bauer,  I  find  that  the  learned  Yice  Chan- 
cellor was  there  dealing  with  a  case  in 
which  there  was  a  complete  absence  of  any 
equity  based  on  pecuniary  consideration  on 
the  part  of  either  claimant  The  children  to 
whom  he  awarded  the  money  were  the  nat- 
ural objects  of  his  botmty  and  of  his  duty, 
while  the  claim  of  Miss  Gandy  was  without 
the  least  fact  -  to  sustain  it  in  a  court  of 
equity.  She  was  a  mere  employ^  for  a  wage 
In  his  service,  so  that  the  decision  is  strict- 
ly in  accord  with  what  may  be  termed  the 
natural  equity  of  the  case.  The  learned 
Vice  Chancellor  put  his  decision  on  two 
grounds:  First,  the  fact  that  the  designa- 
tion in  favor  of  Miss  Gandy  was  not  com- 
pleted in  technical  accord  with  the  rules  of 
the  association;  and,  second,  that  Miss  Gan- 
dy was  not  one  of  the  persons  who,  accord- 
ing to  the  constitution  of  the  society,  were 
capable  of  taking  a  benefit  This  last  rea- 
son was  ample  in  itself,  without  relying  on 
the  first  reason,  which,  although  not  tn  ac- 
cord with  the  great  weight  of  authority,  as 
I  find  it  upon  the  examination  of  a  large 
number  of  cases  where  the  money  has  been 
paid  into  court,  yet  would  bind  me  if  it 
were  precisely  in  point  The  concIuBion  at 
which  I  have  arrived  is  sustained  by  what 
I  think  is  sound  reason,  as  well  as  authority. 

The  case  of  Pennsylvania  Railroad  v. 
Wolfe,  above  cited  (reported  in  52  Atl.  247), 
was,  as  here,  a  case  of  Interpleader.  The 
decedent  was  possessed  of  a  benefit  certifi- 
cate, in  which  his  sister  was  named  as  bene- 
ficiary. Afterward  he  married,  and  agreed 
with  his  wife  before  marriage  that  he  would 
make  her  the  beneficiary  in  place  of  his 
sister.  This  he  never  did,  and  died,  leaving 
his  sister  named  as  the  beneficiary.  Claims 
being  made  by  both  the  wl,dow  and  the  sis- 
ter, the  custodian  of  the  fund  paid  the  mon- 
ey into  court,  and  It  was  there  adjudged  to 
the  widow.  The  language  of  the  learned  • 
Judge  on  page  248  is  significant:  "Nominal- 
ly, at  the  husband's  death,  Alice  R.  Young 
was  entitled  to  the  fund.  In  this  view  of 
the  facts,  what  effect  has  the  antenuptlAl 
contract  or  what  effect  ought  It  to  have,  in 
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equity,  upon  a  disposition  ot  the  fund? 
Ck>ncede,  as  argued  by  appellant's  counsel, 
that  a  member  of  the  association  has  only 
the  power  of  appointment  of  a  beneficiary, 
subject  to  the  approval  of  the  relief  associa- 
tion; still,  as  between  him  and  bis  appointee, 
equity  will  take  cognizance  of  facts  enter- 
ing into  the  transaction,  so  that,  as  between 
them,  flagrant  wrong  shall  not  be  done.  We 
say  as  between  the  member  and  his  ap- 
pointee, for  the  law  is  settled  that,  if  the 
association  insists  on  its  legal  rights  under 
Its  rules,  equity  will  not  Interfere  between  it 
and  its  members.  But  the  relief  associa- 
tion wholly  withdraws  from  this  contest.  It 
pays  the  money  into  court,  and,  in  effect, 
says:  "Wage  your  war  between  yourselT^s. 
I  will  have  nothing  to  do  with  it'  So  that 
all  the  authorities  cited  on  either  side  as  to 
the  rights  of  the  complainant  against  the 
association  are  wholly  outside  this  case.  We 
then  have  the  sister  nominally  the  payee  In 
the  certificate.  The  member,  under  the 
rules,  had  the  right  at  any  time  to  name 
another  In  her  stead.  She  was  a  mere  vol- 
unteer, having  given  no  consideration,  and, 
it  must  be  presumed,  had  full  knowledge 
that  her  brother  could  at  any  time  strike 
out  her  name  and  substitute  that  of  anoth- 
er, as  be  did  when  he  struck  out  his  first 
wife's  name  and  substituted  hers.  He  prom- 
ised to  Bubstitate  that  of  his  second  wife 
when  she  married  him.  She  did  marry  him. 
He  did  not  substitute,  formally,  her  name. 
We  have  no  reason  to  doubt  this  omission 
was  from  neglect,  not  because  of  willful 
wrong.  But  the  moment  the  marriage  con- 
tract was  complete,  the  wife  had  an  equita- 
ble claim  to  the  certificate,  or  to  the  benefit 
it  represented.  It  was  not  that  sort  of  a 
mutual  contract  which  could  be  very  con- 
veniently performed  by  each  party  at  the 
same  time.  Marriage,  the  condition,  must 
almost  necessarily  follow  after  the  prom- 
ise, and  she  had  no  right  to  substitution  un- 
til after  marriage.  But  when  she  married 
him,  she  had  a  vested  right  in  the  benefit, 
a  right  not  dependent  on  his  will  or  whim, 
but  one  no  longer  in  his  power,  aq  between 
him  and  her,  to  confer  or  withhold.  She 
could  not  take  back  the  consideration  she 
gave.  He  could  not  give  it  back  to  her.  He 
could  only  formally  transfer  to  her  that 
which  by  the  consummation  of  the  contract 
was  hers.  He  ought,  in  form,  the  day  of 
the  marriage,  or  immediately  after,  to  have 
done  that  Equity  will  now  treat  that  as 
done  which  ought  to  have  been  done.  To 
illustrate  the  application  of  the  principle, 
suppose  the  Intended  wife  had  made  the 
promise,  and  the  Intended  husband  then  had, 
regularly,  under  the  rules  of  the  association, 
appointed  her  the  beneficiary,  and  then  she 
bad  refused  to  marry  him,  and  before  he 
had  time  to  create  a  new  appointee  he  died; 
would  equity,  assuming  the  association  did 
not  Interfere,  have  permitted  her  to  receive 
the  fmlts  of  her  fraud?    There  is  no  more 


reason  why  she  should  suffer  the  penalty 
of  his  neglect" 

In  Leaf  v.  Leaf,  92  Ky.  186,  17  S.  W.  354, 
854,  twice  argued,  the  beneficiary  named  in 
the  certificate  Issued  to  the  husband  was  his 
present  wife.  Later,  the  husband  and  wife 
were  separated  by  an  absolute  divorce,  and 
the  certificate  was  given  by  the  husband  to 
the  wife  as  her  property,  and  she  paid  the 
assessments  thereon  for  two  years  or  more 
after  the  divorce.  "By  making  an  affidavit 
that  the  certificate  was  not  in  his  possession 
th6  member  changed  the  designation,  and 
obtained  a  new  certificate  payable  to  his 
sons  by  a  former  marriage.  The  money  be- 
ing paid  into  court,  it  was  held  that  the 
first  beneficiary,  the  divorced  wife,  should 
take  the  fund,  although,  if  the  society  had 
paid  the  money  to  the  second  beneficiary, 
such  payment  would  have  been  upheld.  The 
court  said:  The  wife  has  Intercepted  the 
fimd  before  it  reaches  the  children  who  are 
named  as  the  beneficiaries,  and  her  equity 
Is  so  great  that  no  chancellor  should  with- 
hold a  judgment  in  her  favor.' " 

I  think  that  the  wife  in  the  present  case 
comes  within  the  principle  upon  which  the 
courts  acted  in  those  cases,  although .  they 
are  In  some  respects  stronger  cases. 

Another  case  much  in  point  is  Swift  v. 
Hallway  CJonductors'  Association,  96  111. 
309.  In  that  case  the  rules  of  the  association 
directed  that  the  money  to  arise  from  the 
insurance  might  be  disposed  of  by  will,  and. 
If  not  so  disposed  of,  should  belong  to  and 
be  paid  to  tlie  widoW)  or.  In  case  the  In- 
sured had  no  widow,  then  to  his  legal  heirs 
and  representatives.  In  1875  he  made  a 
will,  and  therein  Bequeathed  to  his  two 
daughters  the  proceeds  of  the  insurance,  and 
appointed  a  man  named  White  as  executor, 
and  afterwards  delivered  to  White  the  will 
and  the  certiflcate  of  membership  in  the  as- 
sociation. In  1877,  being  in  Gallfomla,  he 
Blgued  an  informal  paper  stating  that  the 
certificate  should  be  for  the  benefit  of  his 
wife.  This  paper  was  Inclosed  In  a  letter 
to  his  wife,  wherein  he  asked  her  to  pay 
the  assessments,  saying  he  would  refund 
them  to  her,  and  also  saying  that  the  cer^ 
tlQcate  was  hers  if  she  wished  to  keep  it 
paid  up.  Thereafter  she  paid  the  assess- 
ments (only  $38)  and  kept  the  policy  alive. 
The  wife  was  held  entltied  to  the  proceeds 
of  the  policy,  under  the  doctrine  of  equitable 
assignment  for  a  valuable  consideration. 

Grand  Lodge  v.  Child,  70  Mich.  163,  38  N. 
W.  1.    One  Child,  living  in  Michigan,  and 
having  a  wife  and  son  living  in  England,  in- 
stituted  proceedings    for   divorce    from   his 
wife,  and  at  the  same  time  entered  into  an 
agreement   of    marriage   with    Miss    Drur 
Pending  the  engagement  he  took  out  a  bei 
fit  certificate  in  her  favor  for  $2,000.    S 
saw  and  knew  of  the  certificate, 
not  have  It  In  her  possession.    V 
Ing  that  Child  had  a  wife  living 
the  engagement  with  him,  and 
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married  O'Connor.  Sabseqnentlr  Child  lost 
bis  cerj^cate,  and  attempted  to  procure  an- 
other In  ^Tor  of  his  child,  but  the  associa- 
tion refused  to  issue  a  new  certificate  be- 
cause he  did  not  produce  the  first  one.  Mrs. 
O'Conner  (formerly  Miss  Drury)  and  the  son 
of  the  deceased  each  claimed  the  money. 
The  court.  In  awarding  the  money  to  the 
son,  used  the  following  language:  "We  do 
not  deem  it  our  duty  upon  this  record  to  con- 
sider the  liability  of  the  complainant  upon 
the  certificate.  Both  defendants  claim  it, 
and  the  complainant  concedes  and  offers  the 
money  to  the  person  entitled;  and,  thus  ad- 
mitting the  right  of  one  defendant  or  the 
other  to  (he  money,  we  are  asked  In  equity 
and  good  conscience  to  determine  which  one 
of  the  two  is  entitled  to  the  fund.  •  ♦  • 
Equity  wUl  consider  that  done  which  ought 
to  have  been  done,  e'er  the  purpose  of  de- 
termining the  rights  between  these  defend- 
ants, the  proceeding  is  governed  by  equi- 
table principles.  The  fund  is  held  in  trust 
by  the  order  for  the  person  to  whom  It  be- 
longs; and  it  is  true  in  this,  as  In  every 
other  case,  equity  follows  the  law,  so  far  as 
the  law  goes  in  securing  the  rights  of  the 
parties,  and  no  further;  and,  when  the  law 
stops  short  of  securing  this  object,  equity 
continues  the  remedy  until  complete  Justice 
Is  done.  In  other  words,  equity  is  the  per- 
fection of  the  law,  and  is  always  open  to 
those  who  have  Just  rights  to  enforce  where 
the  law  Is  Inadequate.  Any  other  conclusion 
would  show  our  system  of  Jurisprudence  not 
only  a  failure,  but  a  delusion  and  a  snare. 
Justice  alone  can  be  considered  in  a  court 
of  chancery,  and  technicalities  can  never  be 
tolerated  except  to  obtajn  and  not  to  destroy 
it  and  the  greater  equity  should  always  be 
allowed  to  prevail.  There  can  be.  It  seems 
to  me,  no  doubt  In  this  case  where  It  lies." 
Splawn  V.  Chew  (1883)  60  Tex.  532,  The 
third  headnote  is  as  follows:  "Where  a  sec- 
tion in  the  by-laws  of  such  association  reads, 
•Applicants  shall  enter  upon  their  applica- 
tion the  name  or  names  of  the  members  of 
their  family  dependent  upon  them,  to  whom 
they  desire  their  benefit  paid,  and  the  same 
shall  be  entered  in  the  benefit  certificate  (Is- 
sued Instead  of  a  policy)  by  the  supreme  sec- 
retary, subject  to  such  future  disposition 
among  their  dependents  as  they  themselves 
direct,'  such  section  vests  the  control  of  the 
certificate,  so  far  as  the  selection  of  its  bene- 
ficiaries is  concerned,  in  the  member  Insured. 
A  clause  or  by-law  of  an  Insurance  or  other 
corporation,  pointing  out  a  way  In  which  the 
right  to  dispose  of  the  Insurance  money  may 
be  exercised,  or  relating  to  some  other  rights, 
merely  directory  in  Its  character,  and  whose 
object  is  to  protect  the  corporation,  cannot 
be  taken  advantage  of  by  outside  parties 
claiming  the  insurance  or  other  right  under 
the  charter  of  such  corporation.  Such  pro- 
visions are  for  the  protection  of  the  company 
alone,  and  can  only  be  used  by  it"  This 
was  a  contest  between  the  father  and  moth- 


er, who  were  named  as  beneficiaries   In    a 
certificate   of   a    deceased    member   of    the 
American  Legion  of  Honor,  on  the  one  part, 
and  his  executors.  In  behalf  of  his  widow  and 
two  children,  on  the  other  part    The  bene- 
ficiaries named  in  the  original  certificate  were 
the  father  and  the  mother.    Subsequently  the 
member  married  and  had  two  children,  and 
a  short  time  before  his  death  made  a   tviU 
bequeathing  the  proceeds  of  the  certificate 
to  his  two  Infant  children,  the  Interest  on  It 
for  the  support  of  his  wife  during  her  widow- 
hood.   The  money  was  paid  into  court   by 
the  association,  so  that  the  affair  assozned 
the  position  of  an  Interpleader.    The  by-law 
with'  regard  to  a  change  of  benefldary  was 
Iq  these  words:  "Members  may  at  any  time, 
when  in  good  standing,  surrender  their  (ier- 
tlflcate,  and  have  a  new  one  Issued,  payable 
to  such  beneficiary  or  benefldarles  dependent 
upon  them  as  they  may  direct,  npon  pay- 
ment of  a  certificate  fee  of  fifty  cents."    That 
was  the  only  provision  for  a  change  of  bene- 
ficiary, and  It  was  contended  that  the  dis- 
position by  will  did  not  meet  that  requisition, 
and  hence  the  money  was  still  due  to  the 
father  and  mother.    The  court,  on  page  536, 
inquired  thus:   "But  Is  this  the  only  way  In 
which  such  change  can  be  effected?    The 
right  to  make  the  change  Is  given   by  a 
different  section  of  the  by-laws,  and  exists 
in   the   Insured  as  long  as   he  remains   a 
member  of  the  order.    A  method  by  which 
he  may  accomplish  it  to  the  satisfaction  of 
the  order  is  pointed  oat  In  the  section  last 
recited,  but  we  do  not  consider  this  as  exclu- 
sive of  all  other  ways  of  effecting  the  same 
object    The  design  of  this  section  is  to  pro- 
tect the  interests  of  the  corporation.     The 
company  are  entitled  to  know  who  are  the 
parties  entitled  to  the  benefit  money,  and 
this  is  an  effectual   and  certain  means   of 
giving  that  information.    But  like  all  snch 
provisions  In  the  by-laws  of  private  corpora- 
tions, it  may  be  waived  at  the  option  of 
the  corporation,  being  for  its  benefit  alone. 
This  has  been  held  with  reference  to  such 
provisions   when   prescribed   in    mandatory 
terms.    If  they  can  be  waived  in  such  cases, 
much  stronger  would  seem  to  be  the  reason 
why  this  can  be  done  when  the  course  to 
be  pursued  is  directed,  as  in  this  Instance, 
In  permissive  language  alone."    Near  the  bot- 
tom of  page  537  the  court  says:  "This  suit  Is 
not  between  the  claimant  of  this  money  and 
the  corporation  by  whom  It  is  to  be  paid, 
and  the  latter  does  not  object  to  the  manner 
in  wliich  the  change  of   beneficiaries  was 
made.     •     •     ♦     tjpon  principle,  however, 
and  the  rules  which  govern  In  the  analogous 
cases  to  which  we  have  alluded,  we  think, 
as  between  the  parties  to  this  suit  the  change 
of  beneficiaries  was  fully  effected  by  the  will 
of  E.  3.  Chew,  and  the  right  to  the  Insurance 
money  was  vested  in  the  parties  named  there- 
in, the  children  of  the  deceased,  and  the 
Judgment  of  the  court  below  should  have 
been  in  favor  of  the  appellants." 
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Tltswortb  ▼.  Tltsworth  (Kan.  Sap.;  Jan.  6, 
1888)  20  Pac.  214.  This,  again,  \raB  In  effect 
a  salt  of  interpleader.  Tbe  money  was  paid 
into  court  by  tbe  association— tbe  A.  O.  U. 
W.  The  constltation  of  tliat  association  pro- 
Tided  as  tollows:  "Any  member  holding  a 
beneficial  certificate,  desiring  at  any  time  to 
make  a  new  direction  as  to  its  payment,  may 
do  so  by  authorizing  such  change  in  writing 
on  the  back  of  bis  certificate  in  tbe  form 
prescribed,  attested  by  the  recorder,  with  tbe 
seal  of  the  lodge  attached;  and  by  the  pay- 
ment to  the  grand  lodge  of  the  sum  of  fifty 
cents;  but  no  change  of  direction  shall  be 
followed  or  have  any  binding  force  or  effect 
until  said  change  shall  have  been  reported 
to  the  grand  recorder,  t&e  old  certificate,  if 
practicable,  filed  with  him,  and  a  new  ben- 
eficiary certificate  iBSued  thereon,  and  said 
new  certificate  shall  be  numbered  the  same 
as  the  old  certificate;  provided,  taowever, 
shonld  it  be  impracticable  for  tbe  recorder 
to  witness  the  change  desired  by  the  brother, 
attestation  may  be  made  by  a  notary  public 
or  an  officer  of  a  court  of  record,  seal  to  be 
attached  in  attest"  The  change  was  at- 
tempted to  be  made  in  this  case  by  a  letter 
written  and  signed  by  the  member  on  a  sick- 
bed, changing  the  beneficiary  from  his  dt- 
Torced  wife  to  his  mother  and  brother,  and 
the  same  amanuensis  made  the  proper 
changes  on  tbe  back  of  the  certificate,  and 
sent  them  to  the  lodge,'  who  Issued  a  new 
certificate.'  The  contention  was  tliat  that 
change  was  IneCTectual,  but  tbe  court  (page 
214)  says:  "In  the  determination  of  the  ques- 
tion arising  In  this  case  it  must  be  borne  in 
mind  that  the  A.  O.  n.  W.  association  is  no 
longer  a  party,  and  Is  not  taking  any  part  in 
the  litigation.  It  has  paid  the  money  into 
court,  and  has  been  released  from  all  obliga- 
tion respecting  it.  This  payment,  however. 
Is  an  admission  on  Its  part  that  the  benefit 
certificate  was  actually  Issued,  and  hence  all 
contention  as  to  whether  its  rules  and  regula- 
tions respecting  these  matters  had  been  com- 
plied with  Is  out  of  tbe  case  and  Is  entirely 
disposed  of." 

Manning  v.  A.  O.  tJ.  W.  (Ky.;  Oct  8,  1887) 
6  a  W.  385,  9  Am.  St  Rep.  270,  is  substantial- 
ly to  the  same  effect  as  Tltsworth  ▼.  Tits- 
worth. 

Martin  ▼.  Stubbings,  126  lU.  387,  18  N.  B. 
657,  9  Am.  St  Bep.  620,  la  an  instructive  case 
upon  tbe  question  of  the  right  of  a  member 
of  a  beneficiary  association  to  defeat  the  right 
of  tbe  beneficiary  named  therein  by  pledging 
the  certificate  as  security  for  a  debt  Such 
right  was  upheld  in  that  case. 

The  foregoing  are  a  few  of  the  cases  cited 
by  Mr.  Bacon  in  support  of  the  text  as  found 
in  tbe  second  edition  of  his  treatise  on  Ben- 
efit Societies,  etc.,  volume  1,  <(  805-311,  in- 
chisiye.  They  sustain  the  principle,  asserted 
by  him,  that  when  a  society  pays  the  money 
into  court  it  thereby  waives  all  mere  tech- 
nical defenses  which  it  might  set  up  against 
either  claimant  and  leaves  the  court  free  to 


award  the  fund  upon  eQoltable  itrlndples. 
For  this  position  we  have  some  snpport  at 
least  in  the  decision  of  our  own  Court  ot 
Appeals  in  the  case  of  Meyers  v.  Schumann, 
54  N.  J.  Eq.  414.  84  Ati.  1066.  Further,  the 
authorities  above  cited  show  that  the  mode 
provided  for  making  a  change  of  beneficiaries 
is  not  in  all  cases  exclusive  of  other  modes, 
except  in  a  suit  against  the  society,  so  that 
where  tbe  society  pays  the  money  into  court 
it  leaves  tbe  court  at  liberty  to  determine 
tbe  destiny  of  tbe  fund  according  to  tbe  real 
wishes  of  the  decedent  The  application  o< 
tU'ese  principles  gives  tbe  fund  to  the  wife. 

In  coming  to  this  conclusion  I  have  not 
bad  occasion  to  consider  another  point  made 
by  the  wife,  viz.,  that  according  to  the 
original  certificate  pt  incorporation,  Mrs. 
Bauer  is  not  comi)etent  to  take.  The  lan- 
guage ot  that  constitution  is  that  tbe  bencfti 
tnnd  shall  be  paid  to  the  family  or  depend- 
ents of  the '  member,  as  he  shall  have  di- 
rected. It  is  argued-  that  Mrs.  Bauer  was 
not  a  member  either  of  his  family  or  depend- 
ent npoi)  him. 

I  will  advise  a  decree  that  the  fond  be  paid 
to  Mrs.  Murphy,  and  that  she  recover  against 
Mrs.  Bauer  her  costs  of  this  suit  including,. 
of  course,  tbe  costs  and  counsel  fee,  if  any, 
paid  out  of  the  fund  to  the  complainanf. 
The  complainant  Is  undoubtedly  entitled  tu 
costs  and  counsel  fee,  if  it  has  not  already 
received  it 

TBBMBIiAT  v.  2BITNA  LIFE  INS.  CX). 

(Supreme  Judicial  Court  of  Maine.    June  26, 
1808.) 

rORBION  JtrOQUSNT-RBS  JUDICATA-JimiS- 
DICTION— SERVICE  —  PARTIES  —  DEFAULT  — 
LIFE  INSURANCE— ASSIGNMENT  OF  POLICT— 
ASSENT  OF  COUPANT— BBNEFICIART— VBST- 
BD  INTEREST. 

1.  A  foreign  judgment  is  merely  prima  facie 
evidence  of  what  it  purports  to  decide. 

2.  The  doctrine  of  res  judicata  extends  only 
to  those  facts  Which  must  necessarily  be  made 
to  appear  as  a  basis  of  tbe  judgment  and  with- 
out a  showing  of  which  the  judgment  could  not 
have  been  rendered. 

3.  It  is  necessary,  before  a  court  can  render 
a  valid  judgment,  that  It  shall  first  acquire  ju- 
risdiction over  the  parties,  the  subject-matter 
of  tbe  suit,  and  the  process. 

4.  A  writ,  declaration,  summons,  publication, 
default,  and  judgment  against  the  heirs  of  J.  O. 
T.,  defendants,  giving  no  name  or  names,  would 
not  give  the  courts  of  this  state  jurisdiction  to 
render  a  valid  judgment  in  personam,  nor,  upon 
their  face,  would  they  furnish  a  basis  for  a 
judgment  In  rem. 

6.  In  a  case  where  jadgmoit  is  rendered  on  de- 
fault, without  personal  notice  to  the  defendant 
the  false  allegation  by  plaintiff  of  a  fact  so  mate- 
rial that  without  its  existence,  his  pleading  fails 
to  set  out  a  cause  of  action,  operates  as  a 
fraud,  and  if  well  calculated  to  deceive  the 
court. 

6.  The  acts  and  recitals  of  a  court  actiua 
without  jurisdiction  cannot  conclusively  bind 
the  defendant,  nor  can  such  acts  and  recitals 
serve  as  conclusive  evidence  of  facts  which 
would  give  the  court  jurisdiction. 

f  t  8m  Judgment.  voL  W,  Csnt  Dig.  |  ISn. 
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7.  An  assignment  of  a  life  insurance  policy, 
expcuted  in  compliance  with  the  terms  of  the 
policy  by  the  assured  and  the  only  beneficiary, 
divests  both  of  them  of,  and  vests  the  assignee 
with,  the  entire  legal  interest  in  the  policy. 

8.  A  letter  from  an  insurance  company,  ac- 
knowledging the  receipt  of  such  an  assignment 
of  a  life  policy  issued  by  it,  in  which  letter 
the  company  states  that  it  will  place  the  as- 
signment "on  file  for  such  attention  as  it  may 
deserve  whpn  such  policy  becomes  a  claim,"  is 
a  sufncient  indication  of  the  company's  assent 
to  the  assignment. 

9.  The  mere  statement  or  recital  in  such  an 
assignment  that  it  is  subject  to  a  claim,  if  there 
be  in  fact  no  claim,  would  be  surplusage,  and 
would  not  affect  the  assignment  of  the  entire 
sum. 

10.  A  foreign  judgment  based  upon  an  invalid 
assignment  of  a  life  insurance  policy  can  have 
no  binding  force  upon  the  courts  of  this  state, 
either  by  way  of  estoppel  or  under  the  doctrine 
of  res  judicata. 
(Official.) 

Report  from  Supreme  Judicial  Court,  An- 
droscoggin County. 

Action  by  Patrlclc  F.  Tremblay  against 
the  .Sitna  Life  Insurance  Company  on  a  pol- 
icy of  life  insurance.  Case  reported,  and 
judgment  for  platntiiT. 

Plaintiff  claimed  under  an  assignment  ex- 
ecuted both  by  the  assured  and  bis  wife,  who 
was  the  beneficiary  named  in  the  policy. 

One  J.  B.  Cloutier,  claiming  the  fund  un- 
der color  of  a  prior  assignment  executed  in 
fact  by  the  husband  alone,  had  brought  suit 
in  the  sui^rior  court  of  the  province  and 
district  of  Quebec,  and  recovered  Judgment 
for  the  insurance  money,  which  bad  been 
previously  deposited  with  the  provincial 
treasurer  in  accordance  with  the  Revised 
Statutes  of  the  province  of  Quebec.  This 
Judgment  the  insurance  company  interi>osed 
as  a  defense  to  this  action  of  debt  commenced 
in  this  court  below  in  Androscoggin  county. 

Argued  before  WISWBLL,  C.  J.,  and 
STROUT,  SAVAGE,  POWERS,  PEABODr, 
and  SPEAR,  JJ. 

H.  W.  Oakes,  J.  A.  Puteifer,  and  F.  Ek 
Ludden,  for  plaintiff.  R.  W.  Crockett,  for 
defendant. 

SPEAR,  J.  This  is  an  action  of  debt  to 
recover  the  amount  alleged  to  be  due  upon 
a  life  insurance  policy.  On  August  13,  1885, 
the  .^tna  Life  Insurance  Company  of  Hart- 
ford, Conn.,  issued  a  policy  through  its  Ca- 
nadian branch  on  the  life  of  Jean  O.  Trem- 
blay, of  the  province  of  Quebec,  in  the  sum 
of  $2,000,  payable  at  bis  death  to  his  wife, 
Arthemise  D.  Tremblay,  or,  in  event  of  her 
death  before  his,  to  his  executors,  adminis- 
trators, or  assigns.  On  November  24,  1891, 
this  policy  was  assigned  by  Jean  O.  Trem- 
blay, without  the  Joinder  of  his  wife,  to  J. 
B.  Cloutier,  of  Quebec,  as  collateral  security. 
On  January  14,  1901,  Jean  O.  Tremblay  and 
Arthemise  D.  Tremblay  executed  two  other 
assignments  of  the  same  policy  to  their  son, 
Patrick  F.  Tremblay,  of  Lewlston,  Me.,  the 
plaintiff  in  this  case.  A  duplicate  of  but  one 
of  these  assignments  was  forwarded  to  the 


company.  This  assignment  was  made  upon 
the  company's  blank  form,  and  is  oa  fol- 
lows: 

"For  value  recrfved,  we  hereby  trans- 
fer, assign  and  turn  over  imto  Patrlclt  F. 
Tremblay,  attorney  at  law  and  notary  public 
of  Lewlston,  Maine,  as  collateral,  all  our 
right,  title  and  Interest  in  policy  of  life  in- 
surance 149,296,  issued  by  the  .aitna  Life  In- 
surance Company  of  Hartford,  Connecticut, 
and  all  benefit  and  advantage  to  be  derived 
therefrom  to  the  extent  of  such  interest  as 
he  may  have  when  said  policy  becomes  a 
claim,  subject  to  J.  B.  Cloutier's  claim. 

"Dated  at  Quebec  this  14th  day  of  Jan- 
uary, 1901." 

This  assignment  was  duly  executed  and 
forwarded  to  the  company,  and  its  receipt 
acknowledged  in  a  letter,  as  follows: 
"JEtua   Life   Insurance   Company. 
"Hartford,  Conn.,  January  19,  1901. 
"P.  F.  Tremblay,  Esq.,  256  Lisbon  St,  Lewis- 
ton,  Me. 

"Dear  Sir:  We  have  your  favor  of  the  16th 
Inst,  enclosing  an  assignment  of  policy  No. 
149,296  on  the  life  of  Jean  O.  Tremblay,  exe- 
cuted by  said  Insured  and  Arth.  D.  Tremblay, 
in  favor  of  yourself,  under  date  of  January 
14, 1901,  subject  to  the  claim  of  J.  B.  Cloutier, 
which  we  place  on  file  for  such  attention  as 
it  may  deserve  when  such  policy  becomes  a 
claim.  Yours  truly,        J.  L.  English." 

The  assignment  was  executed  by  both  the 
assured  and  the  only  beneficiary,  and  conse- 
quently divested  both  of  them  of,  and  vested 
the  assignee  with,  the  entire  legal  interest  In 
the  policy,  the  exception  to  Cloutier  being  an 
equitable  Interest  only,  to  which  allusion  will 
be  made  later. 

J.  O.  Tremblay  died  January  21,  1901.  At 
his  death  there  was  due  on  the  policy  $1,959.- 
49.  Proofs  of  death  were  filed,  accompanied 
by  the  affidavits  of  both  J.  B.  Cloutier  and 
P.  F.  Tremblay  as  assignees,  and  of  Arthe- 
mise D.  Tremblay  as  beneficiary.  P.  P. 
Tremblay,  in  his  affidavit,  claims  "all  but 
what  is  excepted  by  assignment  between  $500 
and  $1,000."  Arthemise  D.  Tremblay,  in  her 
afiidavit,  states  that  the  policy  was  assigned 
to  Cloutier  as  above  stated,  and  that  the  as- 
signment is  still  in  force;  and  also  that  a 
farther  assignment  was  made  to  her  son 
January  14,  1901.  Cloutier,  In  his  affidavit, 
claimed  the  full  amount  due  upon  the  pcrilcy. 
This  dispute  having  arisen  between  the  claim- 
ants, the  company,  in  accordance  with  the 
Revised  Statutes  of  the  Province  of  Quebec, 
deposited  the  money  due  in  the  office  of  the 
provmclal  treasurer,  which  exonerated  the 
company  from  the  payment  of  costs  in  any 
litigation  which  might  arise  upon  the  policy. 
All  the  claimants  were  properly  notified  of 
the  deposit.  On  April  22,  1901,  J.  B.  Clou- 
tier commenced  proceedings,  to  secure  the 
money  thus  deposited,  in  the  Superior  Court 
at  Quebec,  against  the  heirs  of  J.  O.  Trem- 
blay, defendants,  and  Dame  Arthemise  Dn- 
mais  et  aL,  mise  en  cause.    Tbe  defendants 
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and  the  ^tna  Life  Insurance  Company, 
Artbemise  Dumala  Tremblay,  frldow,  and 
Patrick  P.  Tremblay,  these  latter  two  of  Lew- 
iston.  Me.,  V.  8.  A.,  mlse  en  cause,  the  said 
Patrick  F.  Tremblay,  furthermore,  one  of 
the  defendants  aforesaid,  mlse  en  cause,  were 
condemned  to  appear  at  court  on  a  day  cer- 
tain, and  service  upon  all  these  parties  was 
made  by  publication.  On  the  8th  day  of 
June,  no  appearance  having  been  made  by 
any  of  the  defendants  or  by  Arthemlse  Du- 
mals  Tremblay  or  Patrick  F.  Tremblay,  the 
court  upon  an  ex  parte  hearing  rendered 
Judgment  for  the  plaintiff,  which  was  that  it 
"maintains  the  present  action,  consequently 
adjudges  and  condemns  the  defendants  to  pay 
to  the  plaintifC  the  sum  of  |2,118.39,  with  In- 
terest from  the  23d  d&y  of  April  last,  and 
costs."  It  does  not  appear  that  any  steps 
were  taken  to  have  administration  upon  the 
estate  of  Jean  O.  Tremblay  and  no  adminis- 
trator was  mentioned  in  this  suit,  as  the  Judg- 
ment shows.  The  plaintiff,  notwithstanding 
the  Judgment  rendered  by  the  court  at  Que- 
bec, has  brought  an  action  against  the  ^tna 
Life  Insurance  Company  in  the  Supreme  Ju- 
dicial Court  for  Androscoggin  county,  as  as- 
signee of  the  policy.  To  this  action,  the  de- 
fendant interposes  the  following  defenses: 

(1)  The  suit  is  brought  In  the  name  of  the 
assignee,  the  assignment  not  having  been  as- 
sented to  by  the  insiurance  company. 

(2)  The  assignment  Is  of  a  part  of  an  entire 
sum. 

(3)  The  matter  Is  res  Judicata,  and  the 
plaintiff  Is  bound  by  the  record  In  the  Cana- 
dian suit 

(4)  The  evidence  shows  that  the  claim  of  J. 
B.  Cloutier  exceeds  the  amount  due  under  the 
policy. 

The  plaintlfl  In  reply  controverts  all  of  toe 
above  defenses,  and,  in  addition,  asserts  that, 
even  if  the  Canadian  Judgment  was  in  other 
respects  valid,  the  claim  of  J.  B.  Cloutier,  as 
presented  in  the  Canadian  suit,  upon  which 
the  Judgment  was  issued,  was  to  a  large  ex- 
tent clearly  a  fraudulent  one. 

The  first  matter  of  defense  Interposed  Is  to 
the  right  of  the  plalntltC  to  maintain  his  ac- 
tion, on  the  ground  that,  being  assignee  of  the 
policy,  and  the  assent  of  the  company  being 
required  to  make  the  assignment  valid,  the 
plalntlS  had  not,  at  the  date  of  his  action,  se- 
cured such  assent.  Such  objection  cannot  pre- 
vail. The  letter  of  the  company,  acknowl- 
edging the  receipt  of  the  assi^ment,  was  a 
Bofflcient  indication  of  their  assent.  The  as- 
signment was  upon  a  printed  blank  prepared 
and  furnished  by  the  company.  The  assign- 
ors, by  their  assignment,  conveyed  to  the  as- 
signee "to  the  extent  of  such  interest  as  they 
may  have  when  said  policy  becomes  a  claim." 
The  acknowledgment  of  the  receipt  of  the  as- 
signment was  "for  such  attention  as  it  may 
deserve  when  said  policy  becomes  a  claim." 
The  language  of  acknowledgment  is  as  broad 
ts  the  language  of  the  assignment.  The  as- 
Ugnment  became  a  claim  upon  the  death  of 


Jean  O.  Tremblay.  What  did  the  company 
mean  when  they  wrote  the  assignee  that  they 
bad  placed  the  assignment  on  file?  That  it 
was  an  act  of  dissent?  What,  when  they 
said  that,  upon  Its  becoming  a  claim,  they 
would  give  it  such  attention  as  it  deserved? 
That  it  was  Invalid,  and  hence  entitled  to  no 
attention?  Did  they  Intend  to  convey  to  the 
plaintiff  the  idea  that  bis  assignment,  after 
they  had  written  him  this  letter,  was  Invalid? 
If  they  did,  they  were  very  unfortunate  In 
their  form  of  expression,  for  it  must  neces- 
sarily have  operated  as  a  complete  deception 
upon  his  mind.  If  It  was  their  intention  to 
decline  to  accept  the  assignment,  they  could 
easily  have  made  their  purpose  clear.  It  can- 
not be  possible  that  they  so  Intended.  It 
would  be  a  contradiction  of  terms  to  hold 
that  they  did.  On  the  other  hand,  construing 
the  phraseology  of  their  letter  "according  to 
the  common  meaning  of  the  language,"  and 
no  violence  will  be  done  in  evolving  the  con- 
clusion that  placing  the  assignment  on  file, 
and  agreeing,  when  the  occasion  arose,  to 
give  it  due  consideration,  operated  as  an  ex- 
press acceptance.  Nothing  seems  to  be  want- 
ing to  clothe  their  conduct  with  the  idea  of 
consent.  We  think  the  language  used  by  the 
defendant  company  in  acknowledging  the  re- 
ceipt of  the  assignment  was  not  only  sufficient 
In  its  terms,  but  intended  by  the  company  to 
convey  their  consent  to  the  assignment  But 
consent  is  held  to  effectuate  a  new  contract 
with  the  assignee. 

Grant  v.  Eliot  and  Klttery  Mutual  Fhre  In- 
surance Company,  75  Me.  196,  is  a  case  in 
which  the  widow  of  the  owner  succeeded  to 
the  title  of  the  premises  Insured  under  Ids 
will.  Later  she  conveyed  all  her  right,  title, 
and  Interest  in  the  premises  to  Mark  A.  IJb- 
by,  and  on  the  same  day,  by  written  assign- 
ment, made  over  to  said  Libby  the  policy  of 
insurance  issued  to  Hiram  R.  Roberts,  her 
husband,  in  his  lifetime,  and  the  directors  of 
the  company  Indorsed  their  consent  to  the  as- 
signments. Still  later,  Mark  A.  Libby  con- 
veyed the  premises  to  the  plaintiff,  and  on 
the  same  day  assigned  the  same  policy  to 
him,  and  the  directors  of  the  defendant  com- 
pany Indorsed  thereon  their  consent  to  this 
second  assignment.  The  court  (page  201,  75 
Me.)  say:  "The  defendants  were  paid  for  in- 
suring a  given  sum  to  Hiram  R.  Roberts  for 
a  fixed  term,  and  their  contract  was  to  pay 
to  his  assigns.  By  consenting  to  the  assign- 
ment made  by  his  executrix  and  devisee  to 
her  grantee,  Libby,  they  agreed  that  Libby 
might  be  substituted,  and  that  the  policy 
should  represent  to  him  Just  what  It  had  to 
the  party  originally  Insured.  The  same  thing 
was  done  when  Libby  conveyed  the  property 
and  assigned  the  policy  to  the  plaintiff.  No 
element  of  a  valid  and  binding  contract  be- 
tween the  plaintiff  and  defendant  seems  to  be 
wanting."  Donnell  v.  Donnell,  86  Me.  618, 
30  Atl.  67,  Is  a  case  In  which  Kingsbury  Don- 
nell owned  certain  real  estate,  with  buildings 
thereon,  upon  which  he  procured  two  policies 
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of  insurance.  Later  be  conveyed  his  real  es- 
tate to  his  sons,  and  on  the  same  day  assign- 
ed to  them  the  Insurance  policies.  The  court 
day  (page  622,  86  Me.,  page  68,  80  Atl.):  "The 
couTeyance  would  have  rendered  the  con- 
tracts of  Insurance  with  Kingsbury  Donnell 
uull  and  void  if  the  companies  had  not  con- 
-jcnted  to  the  assignment  of  the  policies.  The 
oSect  of  this  transaction  was  to  make  a  new 
and  original  contract  of  indemnity  with  the 
assignees,  who  were  not  Indebted  to  the 
plaintiff,  and  had  no  contract  relations  with 
blm."  "The  assent  of  the  company  to  the  as- 
:-ignment  was  a  renewal  of  the  original  con- 
tract to  the  assignee,  with  all  its  force,  effect, 
and  liabilities,  as  wdl  as  Its  conditions  and 
limitations."  Biddeford  Savings  Bank  r. 
Dwelllng-House  Insurance  Company,  81  Me. 
571,  18  Atl.  299.  The  same  doctrine  obtains 
In  Massachusetts.  "The  policies  are  in  terms 
payable  to  the  assured  and  his  assigns.  The 
assignments  to  the  plaintiff,  assented  to  by  the 
insurers,  transferred  to  him  the  legal  title  in 
the  policies  and  the  right  to  sue  thereon." 
Burroughs  t.  State  Mutual  Life  Assurance 
Company,  97  Mass.  360.  "But  we  are  of 
opinion  that  the  assignments  of  the  policy, 
with  the  express  consent  of  the  defendants, 
enable  the  assignees  to  sue  on  it  in  their  own 
name;  that  such  consent  to  the  assignments 
operates  as  a  promise  to  pay  the  loss  to 
them."  KIngsley  v.  New  England  Mutual 
Fire  Insurance  Company,  8  Cnsfa.  400. 

The  second  matter  of  defense  Is  that  the 
assignment  is  a  part  of  an  entire  sum.  This 
defense  Is  based  upon  the  clause  in  the  as- 
signment, "subject  to  J.  B.  Cloutier's  claim." 
There  Is  no  question  but  the  assignment,  if 
not  modified  by  this  clause,  conveyed  the  en- 
tire legal  interest  in  the  policy  to.  Tremblay, 
the  assignee.  Unless  the  clause  attaches  to 
the  assignment  a  legal  modification,  it  can 
have  no  eCFect.  The  mere  statement  that  it 
was  subject  to  a  claim,  if  In  fact  there  was 
no  claim,  would  be  surplusage.  This  leads 
us  to  the  consideration  and  determination  of 
the  validity  in  law  of  Cloutier's  alleged  as- 
signment The  policy  In  question  was  made 
payable  to  Arthemise  Dumals  Tremblay,  wife 
of  the  assnred.  It  Is  well  settled  in  this  state 
that  this  policy,  being  payable  to  her,  became 
a  vested  right  Small  v.  Jose,  86  Me.  124, 
29  Atl.  976.  Neither  the  company,  the  hus- 
band, nor  a  creditor  could  deprive  her  of  it 
without  her  consent  National  Life  Insur- 
ance Company  t.  Haley,  78  Me.  268,  272,  4 
Atl.  415,  67  Am.  Rep.  807.  Applying  these 
principles  to  the  assignment  of  Cloutier,  and 
It  becomes  evident  that  it  was  entirely  in- 
operative to  vest  in  him  any  legal  interest,  as 
the  beneficiary  did  not  Join  in  the  assignment 
But  the  defendant  claims  that  the  assign- 
ment though  not  signed  by  the  wife,  is  of 
such  an  equitable  character  as  to  vest  in 
him  an  Interest  that  will  be  protected  and 
enforced  by  a  court  at  law;  but  Palmer  v. 
Merrill,  6  Cush.  282,  286,  62  Am.  Dec.  782, 
holds  that  *^n  order  to  constitute  such  an 


assignment  two  things  must  concur,"  tlie 
second  of  which  is,  "the  transfer  shall  be  of 
the  whole  and  entire  debt  or  obligatlmi  In 
which  the  chose  in  action  consists,  and  as  far 
as  practicable  place  the  assignee  in  the  con- 
dition of  the  assignor  to  receive  the  full  debt 
due,  and  to  give  a  good  and  valid  discharge 
to  the  party  liable."  The  record  clearly 
shows  that  Mrs.  Tremblay  did  not  assign  to 
Cloutier  her  "whole  and  entire"  interest  in 
the  policy.  It  may  be,  however,  that  al- 
though she  did  not  Join  in  the  assignment 
she  had  by  her  acts  conveyed  to  Cloutier  an 
equitable  interest  which  the  assignee  holds 
In  trust  for  his  benefit  and  which  may  be  en- 
forced by  proceedings  in  equity.  Unity  Mu- 
tual Life  Assurance  Association  r.  Dugan, 
118  Mass.  219;  Burroughs  t.  State  Mutual 
Life  Assurance  Company,  97  Mass.  859;  Na- 
tional Life  Insurance  Company  v.  Haley,  78 
Me.  268,  4  AO.  415,  57  Am.  Rep.  807;  Duffy 
T.  MetropoUtan  Life  Ins.  Co.,  94  Me.  418^ 
47  Atl.  905.  Cloutier,  therefore,  had  no  in- 
terest by  virtue  of  his  alleged  assignment 
which  be  could  enforce  in  law;  hence  the 
phrase,  "subject  to  J.  B.  Cloutier's  claim," 
did  not  affect  the  capacity  of  the  assignment 
to  effect  a  transfer  of  the  entire  legal  inter- 
est in  the  policy  to  P.  F.  Tremblay. 

The  third  defense  offered  is  that  the  whole 
matter  is  res  Judicata.  "It  has  been  repeat- 
edly adjudged  that  foreign  Judgments  are 
prima  facie  evidence  merely  of  the  right  and 
matter  which  they  purport  to  decide."  Me- 
Kim  V.  Odom,  12  Me.  94.  This  doctrine  has 
been  repeated  by.  our  courts  from  the  time 
it  was  above  promulgated  to  the  opinion  of 
Tourlgny  v.  Houle,  88  Me.  406,  34  AO.  158. 
Upon  fweign  Judgments  "the  merits,  as  well 
as  the  Jurisdiction  of  the  courts  which  ren- 
dered them,  may  be  inquired  Into."  Middle- 
sex Bank  v.  Butman,  29  Me.  23.  This  opens 
to  inquiry  the  validity  of  the  Quebec  Judg- 
ment The  record  of  the  case,  showing  the 
proceedings  and  Judgment  In  the  court  at 
Quebec,  discloses,  upon  inspection,  that  the 
plaintiffs  complaint,  corresponding  to  our 
declaration,  was  based  entirely  upon  the  evi- 
dence, and  the  assumed  validity,  of  Cloutier's 
assignment;  the  Judgment  followed  the  com- 
plaint, hence  was  necessarily  based  upon  the 
assignment.  But  we  have  already  determin- 
ed that  the  assignment  claimed  by  Cloutier 
was  invalid  in  law;  therefore  the  Judgment 
bnsed  upon  the  assignment  was  also  invalid, 
there  being  no  proof  of  facts  upon  which  it 
was  founded,  and  "a  verdict  and  Judgment 
are  conclusive  by  way  of  estoppel  only  as  to 
facts,  wltbout  the  existence  and  proof  or  ad- 
mission of  which  they  could  not  have  been 
rendered."    Hill  v.  Morse,  61  Me.  643. 

Upon  another  ground  the  proceediogs,  if 
not  tainted  with  intentional  fraud,  operated 
as  such  upon  the  honesty  of  the  Judgment 
The  complaint  item  14,  sets  out  that  "the 
plaintiff  [Cloutier]  is  regular  assignee  of  tfae 
aforesaid  policy,  assignment  being  made  t» 
him  by  the  late  J.  O.  Tremblay  and  taia  wlf& 
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the  said  miae  en  canBe."    Without  this  alle- 
gation,  Cloutler  set  out  no  cause  of  action 
whatever.    But  the  statement  Is  not  true. 
The   assignment  was   not  executed   by  the 
•vrlfe.     It  was  signed  by  J.  O.  Tremblay  only. 
It  was  therefore  not  made  by  the  wife,  as 
alleged  in  the  complaint  or  declaration.    The 
allegation  operated  as  a  fraud  upon  the  court, 
and  was  well  calculated,  especially  in  a  case 
decided  ex  parte,  without  personal  notice  and 
upon  default,  to  deceive  It.    Nor  was  the  as- 
signment filed  with  or  assented  to  by  the 
Insurance  company.    The  law  invoked  to  de- 
teat  tlie  validity  of  Tremblay's  assignment, 
for  want  of  consent,  applies  with  fotice  with 
resitect  to  the  validity  of  Cloutler's  assign- 
ment.   The  case  shows  that  it  was  neither 
signed  by  the  wife  nor  consented  to  by  the 
company,  as  required  by  the  policy  to  make  it 
a  valid  assignment.    "In  all  Judgments  by 
default,  whatever  may  be  their  competency 
or  regularity,  every  proceeding,  indeed,  from 
the  writ  and  Indorsements  thereon  down  to 
the  Judgment  Itself,  Inclusive,  is  part  of  the 
record,  and  Is  open  to  examination."    Penoh* 
scot  R.  R.  Company  v.  Week^  52  Me.  400. 
"And  the  records  of  all  courts  are  liable  to 
be  impeached  if  it  cao^  be  done  by  Inspection 
alone."    Id.  458.    The   Judgment  was   upon 
default,  but  it  is  well  settled  that  a  default 
does  not  admit  allegations.  In  the  complaint, 
of  fraud  extrinsic  to  the  cause  of  action." 
5  American  End.  of, Law,  466.    "The  acts 
and  recitals  of  a  court  not  having  acquired 
a  Jurisdiction  cannot  be  conclusively  binding 
on  him,  nor  can  acts  and  recitals  be  conclu- 
sive evidence  of  facts  which  would  give  them 
Jarlsdiction."    Carleton  v.  BIckford,  18  Gray, 
591,  596,  74  Am.  Dec.  652.    No  more  can  a 
false  statement  In  the  declaration  give  Juris- 
diction. 

Therefore  the  plaintiff.  In  the  case  at  bar, 
did  not  admit  by  default,  even  If  proper 
service  had  been  made  upon  him,  the  untrue 
allegation  set  out  In  the  declaration  of  Clou- 
tier's  writ.  Nor  did  the  proof  presented  to 
the  court  at  Quebec  sustain  the  allegation. 
It  was  evident,  upon  inspection  of  the  proof 
offered,  that  Cloutler's  alleged  assignment 
was  not  executed  by  Tremblay's  wife,  and 
that  her  agreement  to  transfer  a  part  of  her 
Interest  In  the  policy,  as  collateral  security, 
mis  not,  in  law,  even  an  equitable  assign- 
ment of  her  right  Hence,  there  being '  no 
l%al  proof  of  the  allegation,  set  out  In  the 
declaration,  that  the  assignment  waa  made 
by  the  wife,  the  Quebec  Judgment  was  not 
founded  upon  the  evidence  of  any  legal  claim, 
and  was  therefore  void. 

"And  If  the  Judgment  Is  wrongfully  ob- 
tained by  a  fraud  between  the  parties  for  the 
purpose  of  defeating  the  title  of  a  third 
party,  the  latter  may  plead  the  matter  in 
avoidance  of  a  Judgment  If  the  Judgment 
lias  not  been  obtained  by  collusion  with  the 
debtor,  or  with  any  fraudulent  design,  yet 
if  It  waa  unlawfully  recovered  to  the  injury 
of  a  third  person,  who  cannot  reverse  it 
S5A.-83 


from  error  In  being  a  party  tbeieto,  be  can 
avoid  it  In  the  same  manner."  Caswell  v. 
Caswell,  28  Me.  287.  "If,  upon  these  facta; 
the  Judgment  appears  to  be  fraudulent  against 
the  creditors,  any  creditor  on  whom  It  is  a 
fraud  may  give  them  in  evidence."  Pierce 
V.  Jackson,  6  Mass.  244.  Apply  these  prin- 
ciples to  the  proceedings  before  the  court  at 
Quebec,  and  we  think  the  Judgment  there 
rendered,  even  upon  the  ground  of  fraud, 
is  not  entmed  to  be  considered  res  Judicata 
against  the  right  of  the  plaintiff  to  have  his 
case  determined  on  its  merits. 

There  Is  stUl  another  reason  -whf  the  pro- 
ceedings at  Quebec  are  not  res  Judicata. 
"No  court  can  rightfully  render  judgment  In 
a  cause  until  it  has  acquired  complete  Juris- 
diction over  the  parties,  the  subject-matter 
of  the  suit,  and  the  process."  Penobscot  R. 
R.  Company  v.  Weeks,  52  Me.  468.  "But  the 
records  of  all  courts  are  liable  to  be  Im- 
peached, If  it  can  be  done  by  inspection 
alone;  and  If  such  inspection  discloses  want 
of  Jurisdiction  over  the  person  of  the  de- 
fendant, the  Judgment  will  be  void  against 
him  for  that  purpose."  Id.  p.  4B9.  "It  the 
record  negative  the  Jurisdiction,  6r  If  It  had 
not  been  extended,  and  the  original  papers 
do  BO,  then  the  supposed  Judgment  is  void." 
Tonrlgny  v.  Houle,  88  Me.  408,'  34  Atl.  159. 
"Where  It  appears  by  the  record  Itself  that 
there  was  no  appearance,  and  no  notice 
which  he  was  bound  to  attend  to,  the  Judg- 
ment against  him  Is  a  dead  letter  beyond  the 
territory  In  -which  It  was  pronounced."  Mid- 
dlesex Bank  v.  Butman,  29  Me.  25.  Under 
these  decisions,  the  plaintiff  in  the  present 
case  is  not  bound  by  the  proceedings  in 
Quebec.  No  legal  service  of  the  writ  was 
made  upon  him.  He  was  a  resident  of  a 
foreign  country,  and  the  plaintiff  knew  his 
residence,  and  alleged  it  In  his  writ  to  be  in 
Lewiston,  Me.,  U.  S.  A.  Service  of  the  writ 
was  by  publication.  The  writ,  declaration, 
summons,  publication,  default,  and  Judgment 
were  against  the  heirs  of  Jean  O.  Tremblay, 
defendants,  giving  no  name  or  names.  Such 
a  writ  and  such  a  service  would  not  give  our 
courts  Jurisdiction  upon  which  a  valid  Judg- 
ment could  be  rendered  in  personam. 

Nor  would  the  proceedings  upon  their  face 
furnish  a  basis  for  a  Judgment  In  rem,  even 
If  we  assume  that  the  statutes  of  the  prov- 
ince, or  the  lex  rei  sitae,  are  the  same  as 
our  own.  By  our  statutes  a  Judgment  in  rem 
can: be  entered  only  against  the  property  of 
the  debtor,  certain  Uens  excepted.  Plurede 
y,  Levasqeur,  89  Me.  172,  36  AO.  110.  P.  F. 
Tremblay  was  not  the  debtor;  therefore  no 
valid  Judgment  In  rem  could  be  entered 
against  the  insurance  money.  In  the  hands  of 
the  provincial  treasurer,  of  which  he  held  a 
legal  title.  The  Quebec  court  therefore,  had 
no  Jurisdiction  over  the  plaintiff,  Tremblay, 
in  personam  or  in  rem,  and  could  not  render 
a  binding  Judgment  -  The  Revised  Statutes 
of  the  Province  of  Quebec,  applying  to  thta 
case  and  made  a  part  of  the  exhibits,  are 
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ua  followa:  "Art  1198.  Whenever  any  per- 
son desires  to  pay  any  snm  of  money  which 
Is  demanded  of  him  by  contending  claimants, 
he  may  deposit  the  money  he  so  desires  to 
pay  In  the  office  of  the  provincial  treasurer. 
Art.  1199.  In  the  case  mentioned  In  the  pre- 
ceding article,  the  treasurer  shall  pay  over 
the  amount  deposited  to  the  claimant,  who 
shall  produce  and  file  an  authentic  copy  of  a 
competent  Judgment  entitling  him  to  the 
money,  saving  the  right  of  the  depositor, 
if  the  deposit  receipt  has  not  been  registered, 
and  if  the  money  has  not  been  paid  Into 
conrt  as  a  tender,  to  withdraw  bis  deposit, 
before  the  same  shall  have  been  demanded 
by  the  claimant."  There  is  no  evidence  in 
this  case  that  the  receipt  was  registered,  or 
that  the  money  had  been  paid  into  court  as 
a  tender.  The  company,  therefore,  had  full 
power  and  ample  opportunity,  being  a  party 
to  the  proceedings,  even  after  the  judgment 
was -rendered,  to  fully  protect  itself  against 
any  doubt  of  the  legality  of  the  Quebec  pro- 
ceedings by  withdrawing  its  deposit  from  the 
treasury.  Although  having  a  full  knowledge 
of  all  the  transactions  of  doutier  and  P.  F. 
Tremblay  with  respect  to  their  claimed  as- 
signments, and  of  the  conditions  Imposed  by 
themselves  in  order  to  malce  an  assignment 
valid,  together  with  a  presumed  knowledge 
of  the  law,  yet  they  stood  by  and  allowed 
the  proceedings  of  Cloutler  to  be  consum- 
mated, without  the  slightest  intervention.  It 
would  not  be  a  great  strain  upon  the  imaglna< 
tlon,  under  the  circumstances  In  this  case, 
to  read  between  the  lines  of  these  proceed- 
ings the  subtle  good  will  of  the  company  con- 
tributing to  the  result  attained.  They  can 
neither  legally  nor  morally  complain  of  the 
fall  of  the  Quebec  judgment  The  case  was 
reported  with  the  stipulation,  "if  the  law 
court  is  of  opinion  that  the  action  is  main- 
tainable, it  shall  render  such  judgment  as 
the  rights  of  the  parties  require."  The  ac- 
tion is  maintainable.  In  accordance  with 
the  stipulation: 

Judgment  for  the  plaintiff  for  $1,959.49 
and  costs,  and  interest  from  April  21,  1901, 
90  days  after  the  death  of  the  insured. 
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(Supreme  Jadidal  Court  of  Mahie.     June  SO, 
1903.) 

SALES  —  STOCK  —  CONSIDERATION  —  MERE  IN- 
ADEQUACY—FRAUD— RKLBA8E— ACCORD  AND 
SATISFACTION— DECLARATIONS  OF  PARTY— 
VERDICT- NEW  TRIAL— EQUITABLE  INFLU- 
ENCES ON  JUBT. 

1.  Id  the  absence  of  inquiry,  the  omission  to 
mention  an  indebtedness  of  a  corporation,  a 
transfer  of  whose  stock  is  thi  consideration  for 
a  promissory  note,  woold  not  Justify  a  jory  in 
finding  trandnlent  concealment  of  facts  in  a 
rait  on  the  note. 

2.  Id  a  suit  on  a  promissory  note  given  for 
the  ptirchase  price  of  stock  in  a  corporation, 
the  defense  of  fraud  is  not  made  out  when  the 
Attendant's  own  version  of  the  transaction  fails 
to  show  such  fraudulent  representations  as  to 


the  valne  of  the  property  as  would  render  the 

notes  invalid. 

3.  A  distinction  is  to  be  observed  between 
want  or  failure  of  consideration,  wuich  is  a 
defense  pro  tanto  to  an  action  between  the  par- 
ties, and  inadequacy  of  consideration,  which 
does  not,  in  law,  constitute  a  defense. 

4.  In  the  absence  of  fraud  a  party  will  not 
be  allowed  to  interpose,  as  a  defense  to  an  ac- 
tion for  the  purchase 'price,  the  fact  that  the 
property  was  not  pecuniarily  worth  what  he 
supposed  it  to  be. 

o.  When  the  consideration  for  a  promissory 
note  consists  of  the  payee's  agreement  to  trans- 
fer to  the  maker  certain  stock  in  a  corpora- 
tion, the  agreement  is  no  less  valid  because  the 
valne  of  the  stock  becomes  depreciated  by  sab- 
sequent  events. 

6.  Such  «  depreciation  no  more  gives  the  de- 
fendant a  right  to  avoid  his  obligation  to  pay 
the  stipulated  price  than  an  enhanced  value 
would  avail  the  plaintiff  as  an  excnse  tor  the 
nonfulfillment  of  Iiis  agreement. 

7.  A  purchaser  of  stock,  who  paid  $300 
down,  and  gave  his  note  for  the  balance,  of- 
fered to  lose  the  $300  already  paid,  and  be  re- 
leased from  further  liability.  There  was  no 
evidence  of  any  verbal  or  written  acceptance 
or  of  any  release,  and  the  notes  were  not  sur- 
rendered. 

Beld,  that  a  declaration  by  the  payee  that  tlie 
maker  "was  out  of  the  mill  business,  and  that 
he  was  $300  ahead  by  the  transaction,"  is  not 
sufficient  ground  on  which  to  sustain  a  verdict 
based  upon  the  defense  of  a  release. 

8.  Where  it  appears'  that  the  Jury  most  have 
been  moved  by  seemingly  equitable  influences, 
instead  of  weighing  the  evidence  under  tlie 
rules  of  law  given  them,  tlieir  verdict  will  be 
set  aside. 

(Official.) 

Action  by  Chester  B.  Furber  against  Ly- 
man S.  Fogler.  Verdict  for  defendant 
PlaintitC  moves  for  new  trial.  Motion  sus- 
tained. 

Assumpsit  brought  to  recover  tlie  amount 
due  on  two  promissory  notes  given  by  the 
defendant  to  the  plaintiff  in  part  payment 
for  the  transfer  to  him  of  plaintitra  holdings 
in  the  capital  stock  of  the  Gate  City  Lumber 
Company  of  Port  Angeles,  on  Paget  Sound, 
in  the  state  of  Washington. 

A  witness  whose  deposition  was  taken  on 
behalf  of  defendant  testified  in  answer  to  one 
of  the  dh«ct  interrogatories  as  follows: 

"(8)  Did  Mr.  Furber,  prior  to  making  of 
said  mortgage,  tell  you  that  he  had  got  $300, 
which  Mr.  Fogler  had  paid  in  cash,  and  that 
Mr.  Fogler  was  out  of  it  and  that  the  trans- 
action between  Iilmself  and  Mr.  Fogler  was 
ended? 

"To  Interrogatory  8,  he  answers:  "Mr.  Fur- 
ber, in  the  presence  of  myself  and  C  A. 
Cushing,  my  father,  said  that  he  liad  got  $300 
from  Mr.  Fogler,  and  that  Mr.  Fogler  was 
out  of  the  mill  business,  and  that  he  was  Just 
$300  ahead  by  the  transaction.' " 

Argued  before  WISWELL,  O.  3.,  and 
STROUT,  SAVAGE,  POWERS,  PEABODT, 
and  SPEAR,  JJ. 

5.  3.  &  L.  li.  Walton  and  A.  A.  Beaton,  for 
plaintiff.  0.  E.  &  A.  a  little&pld  and  A.  E. 
Butler,  for  defendant 
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PEI&.BODT,  J.  This  la  an  action  of  as- 
Bnmpslt  to  recover  upon  two  promtsdory 
notes,  dated  Jane  2,  IdOO,  respectlyely  for 
1300  18  days  after  date,  and  $500  6  months 
and  18  days  after  date,  giren  by  the  defend- 
ant to  the  plalntifT  as  part  of  the  purchase 
price— $1,200— of  one-sixth  part  of  the  total 
number  of  shares  of  the  entire  capital  stock 
of  the  Gate  City  Lumber  Company  of  Port 
Angeles,  In  the  state  of  Washington,  which 
the  plaintiff,  being  an  owner  of  one-liilrd  in- 
terest in  the  corporation,  agreed  in  writing 
to  assign  and  transfer  to  the  defendant;  and, 
as  no  certificates  of  the  capital  stock  had, 
at  the  date  of  the  notes  and  agreeihent,  been 
printed  or  issued  by  the  company,  the  plain- 
tiff in  said  writing  further  agreed  upon  the 
printing  and  issue  of  the  certificates  to  as- 
sign and  deliver  them  to  the  defendant,  and 
canse  the  transfer  to  be  entered  upon  the 
books  of  the  corporation. 

The  plea  was  the  general  Issue,  with  a  prlet 
statement  of  special  matters  of  defense: 

(1)  That  the  defendant  was  rnduced^  by 
false  and  fraudulent  representations  of  the 
plaintiff  to  give  the  notes. 

(2)  That  there  was  no  consideration  for  the 
notes,  or  If  there  was,  it  has  wholly  failed. 

(3)  Tliat  he  has  been  released  by  the  plain- 
tiff. 

The  verdict  of  the  Jury  was  for  the  defend- 
ant, and  the  case  comes  to  the  law  court  on 
the  plalntifTs  motion  that  the  verdict  be  set 
aside. 

At  the  date  of  the  transaction  between  the 
parties  a  sawmill  was  owned  by  the  Gate 
City  Lumber  Company,  a  corporation,  whose 
entire  stock  was  held  by  the  plaintiff  and 
two  other  persons  in  equal  proportions,  but 
no  certificates  of  stock  had  been  issued. 

The  location  of  the  mill  was  on  Puget 
Sound,  at  Port  Angeles,  in  the  state  of  Wash- 
bigton,  a  town  of  11,000  inhabitants.  On  the 
same  site  there  had  previously  been  a  mill, 
which  was  destroyed  by  fire.  The  surround- 
ing country  was  well  timbered,  and  a  rail- 
road to  the  mill  bad  been  chartered,  and  the 
work  upon  it  had  been  commenced. 

The  defendant  had  bought  stock  in  the  rail- 
road, and  had  come  to  the  place  under  guar- 
anty of  employment  in  the  enterprise.  While 
waiting  he  boarded  at  the  house  of  the  plain- 
tiff, and  spent  a  part  of  his  leisure  around  the 
mill.  There  was  an  indebtedness  of  the  cor- 
poration of  about  $1,000,  and  subsequently  a 
mortgage  was  placed  upon  the  mil!  plant  by 
the  three  original  owners  of  the  capital  stock. 
without  notice  to  the  defendant.  Neither  in 
this  matter  nor  In  other  business  was  be  ever 
recognized  by  the  managers  of  the  company 
as  having  any  interest  In  the  mill,  although 
he  had  knowledge  that  a  mor^ge  was  con- 
templated for  the  purpose  of  raising  money 
to  purchase  a  planer,  and  this  he  favored,  as 
he  believed  the  machine  would  add  to  the 
profits  of  the  business. 

Soon  after  the  defendant's  purchase,  the 
railroad,  through  failure  to  place  its  bonds. 


was  abandoned.  The  utfportualtles  Cor  sac- 
cessful  mill  operations  were  thereby  lessened, 
the  prospective  value  of  the  property  was 
greatly  diminished,  and  It  was  finally  taken 
nnder  foreclosure  of  the  mortgage. 

There  Is  some  conflict  of  testimony  as  to 
the  representations  of  the  plaintiff  In  'regard 
to  the  capacity  of  the  mill,  but  even  the  de- 
fendant's version  falls  short  of  such  fraud- 
ulent representations  affecting  the  value  of 
the  property  of  the  corporation  as  would  ren- 
der the  notes  invalid.  The  defendant  was  on 
the  ground,  and  had  opportunity  to  observe 
all  the  conditions  affecting  the  value  of  the 
property,  and  must  have  relied  mainly  upon 
bis  own  judgment.  The  omission  of  the 
plaintiff  to  mention  the  indebtedness  of  the 
corporation.  In  the  absence  of  any  Inquiry  by 
the  defendant,  would  not  Justify  the  Jury  In 
finding  fraudulent  .concealment  of  facts. 

It  Is  claimed  by  the  defendant  that  his 
theory  of  a  discharge  gave  the  jury  the  right 
to  decide  in  his  favor,  not  only  on  the  ground 
of  substantial  Justice,  but  by  the  rules  ot 
law. 

It  appears  that  the  defendant  paid  $300  of 
the  purchase  price  when  the  memorandum 
of  agreement  was  signed  and  the  notes  In 
suit  were  given;  and  he  testifies  that  he 
made  a  proposition  to  the  plaintiff  by  which 
he  offered  to  lose  the  sum  paid,  provided  the 
company  would  release  him  from  the  terms 
of  the  memorandum.  This  is  denied  by  the 
plaintiff,  though  he  subsequently  recognizes 
the  fact  that  "Fogler  was  out  of  the  mill 
business,  and  that  be  was  Just  $300  ahead  by 
the  transaction."  But  there  is  no  evidence 
that  such  a  proposition  was  acted  upon  by 
the  plaintiff  either  by  verbal  or  written  ac- 
ceptance or  any  release  of  the  defendant 
from  his  obligation  under  the  memorandum. 
There  was  no  surrender  of  the  notes,  or  any 
consideration  for  the  alleged  discharge. 
There  was,  consequently,  no  release  of  the 
defendant  In  accord  and  satisfhction  within 
the  meaning  of  the  law,  and  no  statutory 
discharge  of  the  demand.  And  ui>on  this 
ground  the  jury  were  not  justified  In  their 
verdict.  Deering  v.  Moore,  86  Me.  181,  29 
Atl.  088,  41  Am.  St  Rep.  534;  Burgess  v. 
Denison  Paper  Manufacturing  Company,  79 
Me.  266,  9  Aa  726;  Rev.  St  c.  82,  J  45. 

The  evidence  bearing  upon  the  considera- 
tion of  the  notes  consists  of  facts  which  are 
not  in  controversy.  A  distinction  is  to  be 
observed  between  want  or  failure  of  consid- 
eration, which  is  a  defense  or  defense  pro 
tanto  to  an  action  between  the  parties  (Ed- 
wards V.  Pyle,  23  111.  354;  Mazfleld  t.  Jones, 
76  Me.  135;  Shoe  and  Leather  National  Bank 
V.  Wood,  142  Mass.  568,  8  N.  E.  753;  Savage 
V.  Whltaker,  15  Me.  26),  and  inadequacy  of 
consideration,  which  does  not  in  law,  consti- 
tute a  defense  (Norton  on  Notes  &  Bills  [3d 
Ed.]  277;  Worth  v.  Case,  42  N.  T.  362;  Earl 
V.  Peck,  64  N.  Y.  506;  Hamer  T.  Sldway,  124 
N.  T.  538,  27  N.  E.  266.  12  U  B.  A.  463.  21 
Am.  St  Rep. 


Digitized  by 


Google 


516: 


65  ATLANTIC  REPORTER. 


(Me. 


The  coDBlderatlan  of  the  notes  In  suit  con- 
sisted of  tlie  plaintiffs  agreement  to  transfer 
and  assign  to  tlie  defendant  one-sixth  of  tbe 
capital  stock  of  a  corporation,  and  to  assign 
to  him  certificates  of  tbls  amount  wlien  print- 
ed and  Issued  by  the  corporation.  It  was  a 
valuable  consideration  In  the  sense  of  the 
law.  Currle  t.  Mlsa,  10  L.  R.  E^rcb.  153.  It 
was,  at  the  Inception  of  the  notes,  a  valid 
agreement,  and  is  not  less  valid  because  the 
value  of  the  subject-matter  has  become  de- 
preciated by  subsequent  circumstances.  This 
depreciation  gives  the  defendant  no  greater 
right  to  avoid  bis  obligation  to  pay  the  aUp- 
Tilated  pricey  for  the  property  than  an  en- 
hanced value  would  avail  the  plaintiff  as  an 
excuse  for  the  nonfulfillment  of  his  agree- 
ment. In  the  absence  of  fraud,  a  party  will 
not  be  allowed  to  interpose  as  a  defense  the 
fact  that  the  property  was  not  pecuniarily 
worth  what  he  suwosed  It  to  be.  "The 
courts  do  not  sit  to  make  contracts,  bnt  only 
to  enforce  those  tbe  parties  have  already 
made." 

Our  conclusion  is  that  the  Jury  must  have 
been  influenced  by  what  they  deemed  equi- 
table consideratlonp,  and  erred  in  weighing 
tbe  evidence  given  them  under  rules  of  i&yf^ 

Motion  sustained. 

m  Me.  G68) 

DAVIS  v.  STARRETT. 

(Sivreme  Judicial  Court  of  Maine.   June  SO, 

1903.) 

.SLANDER  —  WORDS  ACTIONABLE  PER  SB  — 
PRIVTLEOBD  COMMUNICATION— MALICB-HV. 
IDENCE— REPETITION  Of  SLANDER— PROBA- 
BLE CONSEQUENCE  —  SPECIAL,  DAMAGES  — 
BOYCOTT-PLEADING— EXCESSIVE  DAMAGEa. 

1.  To  say  of  one  that  be  ie  the  "greatest  rom- 
■eller  in  town,"  taking  tbe  words  in  their  natnral 
and  ordinary  significatiOD,  either  imports  a 
criminal  charge  ex  vi  termini,  or  is  susceptible 
of  that  constmction,  and,  as  imputing  a  crim- 
inal charge,  is  actionable  per  se. 

2.  An  action  for  slander  may  be  sustainable 
upon  proof  of  facts  from  which  malice  may  be 
implied,  which  is  called  "malice  In  law."  But 
the  plaratiff  may  also  show  malice  in  fact-^that 
is,  actual  malice;  a  desire  and  intention  to  in- 
jure; 

3.  To  show  actual  malice  it  Is  competent  for 
the  plaintiff  to  prove  that  the  defeudant  has 
repeated  the  slander  charged,  or  has  nsed  the 
same  or  similar  words  upon  other  occasions. 

4.  Tbe  materiality  of  evidence  of  other  state- 
ments than  the  one  sued  for  depends  not  upon 
whether  they  are  privileged  or  not,  but  upon 
whether  or  not  they  have  a  tendency  to  show 
actual  malice  in  the  utterance  of  the  slander  in 
suit. 

5.  Another  statement,  otherwise  privileged, 
may^  therefore  be  admissible  to  show  actual  mal- 
ice in  making  the  statement  sued  for. 

6.  The  plaintiff  alleged  special  damages,  in 
that  lie  "had  be^u  greatly  injured  in  bis  business 
as  a  trader  by  persons  boycotting  his  store," 
on  account  of  tbe  slander  charged. 

Held,  that  tbe  word  "boycott  in  such  connec- 
tion does  not  necessarily  imply  a  combination  to 
injure,  and  that  it  was  open  to  tbe  plaintiff  to 
show  refusal  to  trade  on  tbe  part  of  old  cus- 
tomers, on  account  of  defendant's  slander;  and 
that,  with  or  without  combination. 

T  t.  Sm  Libel  and  81and«r,  vol.  82,  Cent.  Dig.  | 


7.  While  one  who  ntters  a  slander  !a  not  re- 
sponsible, either  as  on  a  distinct  canse  of  ac- 
tion, or  by  way  of  aggravation  of  damages  for 
the  original  slander,  for  its  voluntary  and  un- 
justifiable repetition  without  bis  authority  or 
recjuest,  by  others  over  whom  he  has  no  control, 
it  IS  nevertheless  true  that  the  slanderer  is  re- 
sponsible for  the  natnral  and  necessary  conse- 
auencea  of  his  act;  and  it  may  well  be  held 
lat  tbe  repetition  of  a  slander  is  a  natnral  con- 
sequence of  the  original  publication,  and  may 
be  regarded  as  fairly  within  the  contemplation 
of  the  original  slanderer,  and  a  consequence  for 
which  he  is  responsible. 

EeU,  that  the  jury  in  this  case  were  justified 
in  returning  a  verdict  for  the  plaintiff;  but 
taking  into  account  all  the  elements  of  damage 
which  were  open  to  the  plaintiff,  for  loss  of 
reputation,'  mental  suffering,  loss  of  business, 
and  even  punitive  damages,  the  court  is  farther 
of  tbe  opinion  that  the  verdict  is  onwarrantably 
large. 

(OtBciaL) 

Exceptions  from  Supreme  Judicial  Oourt. 
Kdoz  County. 

Action  by  Orren  Davis  against  Avery 
Starrett  Verdict  for  plaintiff.  Exceptions 
and  motion  for  new  trial  by  defendant.  Ex- 
ceptions overruled,  and  motion  granted  on 
conditions. 

Action  on  the  case  for  slander  ottered  by 

defendant  concerning  plaintiff. 

The  declaration  contained  two  connts— tbe 
first  In  the  common  form.  In  which  it  was 
alleged  that  the  plaintiff  said  of  the  defend- 
abt,  "Orren  Davis  is  the  greatest  mmseller 
In  Warren,  Maine." 

The  second  count  alleged  a  boycott  of 
plaintiff's  store  as  tbe  result  of  the  slander- 
ous reports  concerning  him,  circulated  by  the 
plaintiff,  and  was  as  follows: 

"Also  for  that  the  said  plaintiff  Is  a  good, 
.true,  and  honest  citizen  of  this  state,  and 
from  his  birth  bath  hitherto  always  behaved 
and  governed  himself  as  such,  and  during 
that  time  hath  been  held  and  esteemed  and 
respected  to  be  of  good  name,  character,  and 
reputation  as  well,  among  a  great  number 
of  his  fellow  citizens,  as  among  all  his  neigh- 
bors and  acquaintances,  and  during  all  that 
time  has  never  been  guilty  of  committing 
any  crime  such  as  selling  intoxicating  liquor, 
or  any  such  hurtful  or  disgraceful  crime; 
and  whereas  the  said  defendant,  well  know- 
ing the  premises  aforesaid,  but  contriving 
and  maliciously  intending  to  hurt.  Injure, 
degrade,  and  disgrace  the  plaintiff  In  his 
aforesaid  good  name,  reputation,  and  char- 
acter, to  subject  him  to  the  pains  and  pen- 
alties of  the  laws  of  tbe  state,  provided 
against  tliose  who  sell  Intoxicating  liquors, 
did  on  the  15th  day  of  September,  A.  D. 
1901,  at  Warren,  In  the  county  of  Knox,  and 
on  divers  other  days  and  times  since  tbe  said 
15th  day  of  September,  and  on  tbe  day  of 
the  purchase  of  this  writ,  in  the  presence 
and  bearing  of  divers  good  cltisens  of  this 
state,  of  and  concerning  the  plaintiff  did 
falsely  and  maliciously  speak  and  utter  in 
substance  tbe  following  false,  scandalous, 
and  defamatory  words  of  and  concerning  the 
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plaintiff:  'OnenDaTls  {meaxUag  tiie  plain- 
tiff) la  a  rumaeller  (meaning  tiiat  the  same 
plaintiff  was  engaged  In  tiie  selling  of  Intox- 
icating llqnor  In  tbls  state  contrary  to  law)'— 
by  speaking  and  pabllshlng  of  which  said 
■ereral  false,  malicious,  and  scandalous  and 
defamatory  words,  and  of  the  false  and  ma- 
Udona  charge,  the  plaintiff  has  been  greatiy 
Injured  and  prejudiced  In  his  own  good  name 
and  character  and  reputation  aforesaid,  and 
hla  business  as  a  trader,  by  persons  boycot- 
ting his  store  on  account  of  the  slanderous 
reports  spoken  and  published  by  the  defend- 
ant aforesaid,  greatiy  Injured,  and  he  has 
'jeen  rendered  liable  to  be  prosecuted  for  tiie 
crime  of  selling  Intoxicating  liquors  in  the 
state  contrary  to  law,  and  has  suffered  and 
undergone  great  pain  and  distress  and  trou- 
ble both  of  body  and  mind,  and  likewise 
greatly  Injured  and  prejudiced. 

"To  the  damage  of  the  said  plaintiff  (as 
be  says)  the  sum  of  three  thousand  dollars." 

Defendant  moved  for  a  statement  of  par- 
ticnlan,  and  the  motion  was  allowed.  The 
plaintiff  complied  with  the  order  by  filing  the 
following  specifications: 

"The  plaintiff  will  undertake  to  prore  that 
the  defendant,  Avery  Stairett,  on  or  about 
the  16tfa  day  of  August,  1901,  said  in  eub- 
itanoe  to  0.  H.  Websteri  at  Warren,  in  said 
county  of  Knox,  'Orren  Daris  Is  a  rumseller'; 
also,  the  said  Avery  Starrett  at  Warren, 
September  10, 1901,  In  the  presence  of  divers 
citizens,  among  whom  was  one  Newel  Bugley, 
made  tiie  following  statement:  That  'Orren 
Davis  (meaning  the  plaintiff)  is  the  biggest 
rumseller  to  town,'  and  that  he  (Starrett) 
'could  back  It  up.' 

"And  the  plaintiff  expects  to  prove  fur- 
ther, by  Dexter  B.  Hahn,  that  in  September, 
1901,  Avery  Starrett  said  that  'Orren  Davis 
Is  a  rumseller';  and  that  at  the  same  time  he 
said  to  Joseph  W.  Hahn  and  Augustus  Hahn 
that  'Orren  Davis  is  a  rumBeller*;  also,  that 
the  said  Avery  Starrett  said  in  the  presence 
of  divers  other  witnesses,  whose  names  are 
at  the  present  time  unknown  to  the  plaintiff, 
in  Warren  afmresaid  and  at  the  time  afore- 
said, 'Orren  Davis  is  a  rumseller.' " 

The  plea  was  the  general  issue  with  the 
following  brief  statement: 

"And  for  brief  statement  of  special  matter 
of  his  defense  the  defendant,  not  confessing 
the  utterance  of  any  of  the  alleged  slander- 
ous words  charged  in  the  plaintiff's  declara- 
tion, says: 

"(1)  That  he  will  prove  the  essential  truth 
of  whatever  words  the  plaintiff  shall  prove 
that  he  has  spoken  of  and  concerning  the 
plaintiff. 

"(2)  That  if  It  shall  appear  that  the  de- 
fendant qpoke  the  alleged  slanderous  words 
of  and  concerning  the  plaintiff  set  out  in 
the  plaintiff's  declaration.  It  will  also  appear 
that  such  words.  If  they  would  otherwise 
have  been  slanderous,  were  spoken  under 
such  circumstances  as  made  them  a  priv- 
ileged communication,  and  without  malice  to 


the  plaintiff,  and  that  therefore  tb«7  were 
not  slanderous.",  ; 

Argued  before  WISWBIiL,  a  J.,  and  EM- 
BRT,  WHITEHOUSE,  SAVAGE,  and 
SPEAR,  JJ. 

,  L.  M.   Staples,  for  plaintiff.    I*  P.  Star- 
rett, for  defendant 

SAVAGE,  J.  Action  for  slander  in  which 
the  plaintiff  recovered  a  verdict  for  $1,500. 
In  one  count  of  the  writ  It  is  alleged  that 
the  plaintiff  said  of  the  defendant,  "Orren 
Davis  is  the  greatest  rumseller  in  Warren, 
Maine,"  and  In  another  that  be  said,  "Orren 
Davis  is  a  rumseller."  Special  damages  are 
averred. 

Exceptions. 

1.  The  plaintiff  offered  the  testimony  of 
one  Joseph  Hahn  to  prove  that  the  defendant 
said  that  the  plaintiff  was  the  "worst"  or 
the  "greatest"  mmselier  In  Warren.  Hahn 
also  testified  that  the  statement  was  made 
to  himself,  and  that  no  one  else  was  present. 
The  defendant  claimed  and  testified  that  be 
did  not  make  tbls  statement  to  Hahn,  but 
that  he  did  say  to  one  Webster,  in  the  pres- 
ence of  Joseph  Hahn,  that  he  considered  the 
defendant  the  worst  rumseller  In  the  town 
of  Warren.  The  defendant  further  testified 
that  he  made  no  such  statement  about  the 
defendant  to  Hahn  at  all,  or  in  his  presence 
or  hearing,  at  any  other  time  than  the  occa- 
sion of  the  conversation  with  Webster. 
Hence  he  claims  that  the  conversation  testi- 
fied to  by  Hahn  must  be  the  same  one  he 
admits  having  had  with  Webster,  but  vary- 
ing in  details. 

The  defendant  claims  that  the  communica- 
tion to  Webster  was  privileged  by  the  occa- 
sion and  circumstances  under  which  it  was 
uttered.  His  version  is  as  follows:  "In  the 
field  we  [defendant  and  Webster]  were  to- 
gether at  work,  and  he  asked  me  to  bring 
up  a  package  for  him  from  Mr.  Davis  pre- 
viously. I  brought  it  up  and  gave  it  to -him, 
and  he  told  me  it  was  an  application  for 
membership  in  the  order  of  Odd  Fellows  In 
the  village.  •  •  •  I  asked  him  if  he  was 
going  to  send  in  liis  name  or  his  applica- 
tion by  Orren  Davis,  and  he  said  he  was, 
and  I  told  him  I  should  rather  send  it  in  by 
any  other  member  that  I  kn^w  of  in  the 
order  other  than  by  him.  He  asked  me  why, 
and  I  said,  'Because  he  doesn't  have  a  good 
reputation;'  and,  further,  he  asked  me  what 
I  meant  by  that,  and  I  said  that  I  considered 
him  the  worst  rumseller  in  the  town  of  War- 
ren. •  •  •  Joseph  Hahn  was  at  work 
there  in  the  field."  Webster  testified  that 
Hahn  was  not  over  a  rod  away. 

The  presiding  justice  ruled  that  the  com- 
munication to  Webster  was  not  privileged, 
and  the  defendant  excepted. 

We  think,  as  claimed  by  the  learned  coun- 
sel for  the  defendant,  that  it  is  made  fairly 
certain,  by  reference  to  the  plaintiff's  spec- 
ifications and  the  instructions  of  the  court, 
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that  neither  the  conyeraatlon  with  Joseph 
Hahn  nor  that  with  Webster,  whether  they 
were  the  same  conveiaatlon  or  not,  was  the 
slander  for  which  the  plaintiff  recovered 
damages,  and  thereupon  It  Is  suggested  that 
the  question  whether  the  communication  to 
Webster  was  privileged  or  not  was  Imma- 
terial, because  not  relating  to  the  slander 
which  was  the  basis  of  the  action. 

It  does  not  seem  to  us  that  the  question 
whether  the  communication  to  Webster  was 
technically  privileged  or  not  is  material  to 
any  Issue  presented  by  the  case.  In  slander, 
as  is  well  settled,  while  an  action  may  be 
sustainable  upon  proof  of  facts  from  which 
malice  may  be  implied,  which  is  called  "mal- 
ice in  law,"  tlie  plaintiff  may  also  show  mal- 
ice In  fact— that  Is,  actual  malice;  a  desire 
and  Intention  to  injure.  True  v.  Plnmley, 
30  Me.  466.  And  as  bearing  upon  the  ques- 
tion of  actual  malice  it  is  competent  for  the 
plaintiff  to  show  that  the  defendant  has  re- 
peated the  slander  charged,  or  has  used  the 
same  or  similar  words,  upon  other  occasions. 
Smith  T.  Wyman,  16  Me.  13;  True  v.  Plum- 
ley,  supra;  Conant  v.  Leslie,  85  He.  257,  27 
Atl.  147.  Such  other  communications,  wbeth- 
,  er  claimed  to  be  privileged  or  not,  are  ad- 
missible, but  solely  for  the  purpose  of  show- 
ing actual  malice  in  the  slander  sued  for— 
to  show  the  state  of  mind,  the  purpose  and 
intention,  of  the  slanderer. 

Upon  examination  of  the  charge  of  the  pre- 
siding Justice,  which  is  made  a  part  of  the 
bill  of  exceptions,  we  find  that  in  this  case 
the  jury  were  told  that  the  slanderous  com- 
munications, other  than  the  one  which  was 
the  basis  of  the  actl(»,  were  not  admitted 
to  prove  the  allegation  of  slander  charged 
in  the  writ,  but  "as  bearing  upon  the  ques- 
tion of  motive  and  Intent  and  actual  malice 
on  the  part  of  the  defendant"  Such  com- 
munications are  to  be  viewed,  not  only  in 
the  light  of  the  words  themselves,  but  in  the 
light  of  the  surrounding  circumstances.  The 
wofds  themselves,  when  spoken,  where  spok- 
en, and  to  whom  spoken,  the  occasion  of 
their  utterance,  the  spirit  and  purpose  of 
the  speaker,  are  all  to  be  taken  Into  con- 
sideration, in  pursuing  the  single  Inquiry 
whether  such  words,  spoken-  under  such  con- 
ditions, have  any  tendency  to  show  that,  in 
uttering  the'  slander  sued  for,  the  defendant 
was  moved  by  actual  malice.  If  yes,  then 
they  are  properly  to  be  considered.  If  no, 
then  they  are  to  be  disregarded.  It  is  easily 
apparent  that  slanderous  words,  otherwise 
privileged,  may  be  uttered  in  such  a  spirit 
or  undtT  such  circumstances  as  to  indicate 
that  they  themselves  are  the  product  of  a  hos- 
tile or  malevolent  disposition.  If  so,  they 
certainly  would  have  a  tendency  to  show  that 
in  uttering  some  other,  but  similar,  slander, 
the  speaker  was  moved  by  the  same  disposi- 
tion. The  materiality,  then,  of  evidence  of 
otber  statements  than  the  one  sued  for,  de- 
pends not  upon  wbethes  they  are  privileged 
01  not,  but  upon  whether  or  not  they  have 


a  tendency  to  show  actual  malice  In  tbe  vt- 
terance  of  the  slander  in  suit. 

It  was  immaterial,  therefore,  upon  the  only 
question  to  which  it  could  be  referred,  ATheth- 
er  the  defendant's  communication  to  "Wety- 
ster  was  privileged  or  not  The  jury  •were 
entitled  to  consider  it  as  bearing  on  the  qoes- 
tlon  of  the  actual  malice  of  the  defendant  In 
the  substantive  slander  sned  for.  Tbe  de- 
fendant's exception  to  the  instruction  under 
consideration  must  be  overruled.  Blake  v. 
Parlln,  22  Me.  395;  Neal  v.  Paine,  35  Me. 
158.  And  the  defendant  asked  for  no  otber 
instructions  relating  to  this  issue. 

2.  It  Is  alleged  in  one  count  that  on  ac- 
count of  the  slanderous  reports  uttered  by 
the  defendant  he  had  been  greatly  injured 
in  his  "business  as  a  trader  by  persons  boy- 
cotting his  store."  Tbe  defendant  requested 
a  ruling  that  "because  the  word  'boycotting' 
necessarily  Involved  the  idea  of  combination, 
before  special  damages  could  be  proved,  tbe 
plaintlfr  must  lay  a  foundation  by  showing  a 
combination  of  parties  to  injure  the  piaintHTa 
business,"  which  ruling  the  presiding  Justice 
refused  to  give.  This  refusal  was  right 
The  defendant  relies  upon  etymological  defi- 
nitions to  show  that  the  idea  of  "combination 
to  injure"  is  necessarily  involved  in  the  word 
"boycott."  The  word  is  comparatively  new. 
As  It  first  came  into  use  in  connection  with 
the  treatment  which  the  tenants  of  Captain 
Boycott  extended  to  tb^  landlord,  it  un- 
doubtedly did  embody  the  notion  of  a  com- 
bination. But  tbe  word  quickly  and  gener- 
ally came  to  hare  a  more  enlarged  sense. 
The  defendant's  counsel  frankly  concedes 
that  "the  word  is  sometimes  loosely  used  in 
conversation  to  express  a  certain  amount  of 
injurious  discrimination,  without  any  special 
agreement  or  understanding  on  the  part  of 
those  who  discriminate."  That  is  indeed  a 
common  colloquial  use  of  the  word.  So  is 
refusal  by  one's  customers  to  trade,  for  some 
reason  that  is  common,  though  there  be  no 
combination.  And  under  that  allegation  in 
the  plaintlfTs  writ  it  was  open  to  him  to 
show  refusal  to  trade  on  the  part  of  old  cus- 
tomers, on  account  of  defendant's  slander; 
and  that,  with  or  without  combination. 

The  defendant  does  not  press  the  remain- 
ing exception.  We  perceive  no  error  in  the 
ruling. 

Motion:  It  is  not  seriously  controverted 
that  in  this  state,  to  say  of  one  that  be  is 
the  greatest  rumseller  in  town,  taking  the 
words  .in  their  natural  and  ordinary  significa- 
tion, either  Imports  a  criminal  charge  ex  vl 
termini,  or  Is  susceptible  of  that  construc- 
tion, and,  as  imputing  a  criminal  charge.  Is 
actional  per  se.  What  is  sought  is  not  in- 
genious interpretation,  but  ordinary  signifi- 
cance, and  the  import  of  the  language  used 
is  for  the  Jury.  Usher  v.  Severance,  20  Me. 
0,  87  Am.  Dec.  33.  The  defendant  denying 
the  use  of  the  precise  language  alleged,  ad- 
mitted the  use  of  language  of  similar  pur- 
port and,  as  to  the  language  proved,  he  plead- 
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ed  the  tmtb  In  Justlflcation.  Tbe  Jury  found 
tbat  be  did  use  the  language  charged,  and 
that  the  JoBtlflcation  failed.  The  evidence 
warranted  both  findings. 

The  only  remaining  question  open  under 
the  motion  is  whether  the  Jury  manifestly 
erred  in  the  amount  of  damages  awarded. 
The  plaintift  claims  damages  to  reputation, 
for  mental  suffering,  and  for  loss  of  business, 
and  In  addition  to  this  he  claims  that  puni- 
tive damages  were  allowable.  The  defend- 
ant urgently  contends  that  nominal  damages 
at  tbe  most  are  all  the  plaintiff  Is  entitled 
to  recover;  that  as  to  the  one  slander  upon 
which  he  claims  the  Jury  have  based  their 
verdict,  namely,  the  communication  to  Au- 
gustus Halm  in  the  presence  of  Eugley,  as 
testified  to  by  Eugley,  there  is  no  proof  that 
It  caused  Injury  to  the  plaintiff,  that  it  was 
Induced  by  the  inquiries  of  Hahn,  and  that, 
tf  repeated  to  the  injury  of  the  plaintiff,  he  is 
not  responsible  for  the  repetition.  We  do 
not  agree  with  the  defendant's  conclusion. 
In  tbe  first  place,  plaintiff  Is  entitled  to  re- 
cover compensation  which  the  law  will  pre- 
sume must  naturally,  proximately,  and  nec- 
essarily result  from  the  utterance  of  the 
jlander,  such  as  injury  to  tbe  feelings  and 
Injury  to  the  reputation,  and  these  damages 
may  be  more  or  less  according  to  circum- 
ttances.  Tbey  are  by  no  means  confined  to 
tbe  limit  of  nominal  damages.  The  plaintiff 
Is  also  entitled  to  recover  such  special  dam- 
ages alleged  and  proved  as  have  resulted  ex- 
clusively from  tbe  utterance  of  the  slander. 
But  the  defendant  says  that  none  have  been 
proved;  that  there  has  been  no  causal  connec- 
tion proved  between  the  defendant's  language 
and  the  plaintiff's  loss  of  trade.  And  the 
defendant  relies  upon  the  familiar  rule  that 
one  who  utters  a  slander  is  not  responsible, 
either  as  on  a  distinct  cause  of  action  or  by 
way  of  aggravation  of  damages  for  the  orig- 
inal slander,  for  its  voluntary  and  unjusti- 
fiable repetition,  without  his  authority  or 
request,  by  others  over  whom  he  has  no 
control.  Hastings  v.  Stetson,  126  Mass.  329, 
30  Am.  Rep.  683.  But  this  rule  has  one  im- 
portant qualification.  It  is  a  general  princi- 
ple tbat  every  one  is  responsible  for  the  nat- 
ural and  necessary  consequences  of  hip  act. 
And  It  well  may  be  that  the  repetition  of  a 
slander  may  be  the  natural  consequence  of 
tbe  defendant's  original  publication.  Odgers 
on  Libel  and  Slander,  p.  294.  Tbe  same 
tbougbt  Is  expressed  In  the  note  to  Gilson  v. 
Delaware  &  Hudson  Canal  Co.,  65  Yt  213, 
26  Atl.  70,  36  Am.  St  Rep.,  at  page  844,  where 
tbe  editor  says:  "If  the  test  of  natural  and 
probable  consequence  is  to  be  applied,  there 
should  certainly  be  no  difficulty  in  holding 
tbat  tbe  original  slanderer  must  be  taken  to 
have  Intended  all  the  damages  that  the  widest 
possible  spread  of  the  slander  could  produce, 
for  It  is  tbe  most  threadbare  of  truisms  to 
say  that  nine  jiersons  out  of  every  ten  to 
whom  a  slander  is  spoken  are  cotaln  to  re- 
peat It."    Without  going  to  the  full  extent 


of  this  last  citation,  we  think  it  may  be  said 
wltb  reason  in  this  case  that  tbe  repetition 
of  tbe  slander  by  those  to  whom  It  was  ut- 
tered, and  after  that  by  others,  may  be  re- 
garded as  fairly  within  the  contemplation  of 
the  original  slander,  and  a  consequence  for 
which  the  defendant  may  be  held  responsi- 
ble. 

Aside  from  the  damages  to  repntatlon  and 
for  injury  to  feelings,  which  can  only  be 
estimated,  but  not  computed,  there  Is  evi- 
dence which  warranted  the  Jury  in  finding 
that  the  plaintiff  had  suffered  a  loss  of  busi- 
ness as  a  trader  on  account  of  the  slanderous 
statement  uttered  by  the  defendant.  The 
plaintiff  himself  places  it  at  one-third  of  his 
trade,  which  before  this  slander  he  says  was 
from  1100  to  $150  a  month.  His  pecuniary 
loss,  of  course,  is  only 'the  loss  of  profits  on 
that  one-third,  at  bis  own  estimate.  We 
think,  however,  that  it  Is  clearly  proved  tbat 
all  of  this  loss  was  not  due  to  the  defend- 
ant's slander.  It  is  evident  tbat  after  this 
suit  was  commenced  the  people  In  Warren, 
to  some  extent,  "took  sides,"  and  tbat  the 
defendant  lost  some  custom  in  this  way; 
also,  It  appears  that  after  the  slander,  and 
before  the  trial,  a  new  store  with  new  goods 
in  the  plaintiff's  line  was  opened  In  Warren, 
and  to  this  fact  some  of  the  plaintiff's  loss 
of  trade  was  undoubtedly  due. 

And  as  bearing  upon  the  loss  to  reputation, 
it  Is  shown  that  the  plaintiff,  for  some  years 
prior  to  this  slander,  had  been  suffering  from 
the  reputation  of  being  a  rumseller,  though 
tbe  scandal  was  manifestly  increased  after 
the  defendant  uttered  bis  slander.  The 
plaintiff  also  claims  tbat  punitive  damages 
were  recoverable,  on  tbe  ground  that,  ex- 
press malice  was  shown.  Repetitions  of  a 
slander  by  tbe  defendant,  even  after  suit 
brought,  are  admissible  to  show  express  or 
actual  malice,  and  to  enhance  damages. 
Smith  V.  Wyman,  16  Me.  14;  True  v.  Plum- 
ley,  36  Me.  466;  Jellison  v.  Goodwin,  43  Me. 
287,  69  Am.  Dec.  62.  Such  repetitions  are 
not  conclusive  of  actual  malice.  Tbey  are 
evidence  from  which  the  Jury  may  Infer  it 
The  defendant  claims  tbat  bis  acts  and  words 
were  proper,  and  lawful  even,  and  that  he  did 
no  more  than  any  citizen  should  do  In  an 
endeavor  to  repress  crime.  Tbe  law  per- 
mits, and  even  encourages,  good  citizens  to 
aid  in  the  enforcement  of  law.  If  this  de- 
fendant believed,  and  had  reason  to  believe, 
that  the  plaintiff  was  a  rumseller,  the  law 
authorized  him  to  make  a  complaint  under 
oath  against  the  plaintiff;  and  if  he  had  done 
so  he  would  have  been  protected,  whether  the 
charge  turned  out  to  be  true  or  not.  But  If 
he  chose  to  talk  rather  than  to  act,  he  came 
under  the  necessity  of  proving  that  bis  char- 
ges were  true  imless  privileged. 

So  It  has  been  held  tbat  to  Justify  by 
pleading  tbe  truth,  if  the  Justification  falls, 
may  be  regarded  as  an  aggravation  of  dam- 
ages. Smith  V.  Wyman,  supra;  Sawyer  v. 
Hopkins,  22  Me.  268;  Jackson  r.  Stetson,  15 
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MasB.  48.  But  taking  all  conBlderatlons  Into 
accoont,  after  carefully  weighing  all  the  evi- 
dence, we  are  of  opinion  that  the  verdict  Is 
unwarrantably  large.  We  think  that  In  any 
event,  upon  the  evidence  now  presented,  no 
verdict  for  more  than  $600  ought  to  stand. 

Exceptions  overruled.  If  the  plaintiff  re- 
mits all  of  the  verdict  In  excess  of  $600, 
within  30  days  after  the  rescript  In  this  case 
Is  received,  motion  overruled;  otherwise, 
motion  sustained,  and  new  trial  granted. 


(97  Me.  ins) 

VIEGIN  V. 


MARWICK  et  aL 


(Supreme  Judicial  Court  of  Maine.   June  80, 
1903.) 

ADOPTION— RIQHTS     ACQUIRED— LIFB     INSUR- 
ANCE—WILi. 

1.  The  term  "child,"  by  the  statntes  of  this 
state  regulating  adoption  of  children,  has  a 
broader  significance  than  "issue." 

2.  When  a  statute  authorizes  a  fall  and  com- 
plete adoption,  the  child  adopted  thereunder  ac- 
quires all  of  the  legal  rights  and  capacities, 
including  tiiat  of  inheritance,  of  a  natural 
child,  and  is  under  the  same  duties. 

S.  A  policy  of  life  insurance,  issued  in  1863 
in  this  state,  payable  to  the  assured,  his  execu- 
tors, administrators,  or  assigns,  for  the  benefit 
of  his  widow,  if  any,  otherwise  for  the  benefit 
of  his  surviving  children,  passes  by  the  will 
of  the  assnred  to  a  child  adopted  afterward,  no 
widow  or  issue  snryiving,  it  being  the  intention 
of  the  testator  to  provide  for  that  person  sur- 
viving him  who  stood  in  the  legal  relation  of  a 
child. 

4.  Such  beneficiary  must  be  regarded  as  the 
testator's  child,  not  by  birth,  but  by  law,  and 
entitled  to  the  proceeds  of  the  policy  as  clearly 
as  if  he  had  been  designated  by  name  in  it. 

5.  5e2(7,  that  the  adopted  child's  right  there- 
to was  by  virtue  of  the  contract  in  the  policy, 
and  so  vested  in  him  that  it  could  not  be  al- 
tered or  taken  away  by  will  or  otherwise. 

6.  The  provisions  of  Rev.  St.  c.  75,  {  10,  re- 
lating to  the  premiums  for  the  last  three  years, 
do  not  apply  to  one  who  takes,  not  by  descent, 
but  as  a  beneficiary  designated  in  the  policy. 

(Official.) 

BUI  by  Harry  B.  Virgin,  executor,  against 
Kmest  H.  Marwick  and  others.  Decree  ren- 
dered. 

Argued  before  WIBWELL,  C.  X,  and  EM- 
ERY, STROtJT,  PEABODY,  and  SPEAB,  JJ. 

Franklin  C.  Payson  and  Harry  R.  Virgin, 
for  plaintiff.  Frank  W.  Butler,  for  defendant 
Marwick.  Robert  T.  Whitehouse,  Jed  F. 
Fanning,  aud  Charles  E.  Burbank,  for  other 
defendants. 


STROUT,  J.  This  Is  a  bill  asking  con- 
struction of  the  will  of  Capt  Edward  A. 
Marwick,  but,  to  facilitate  settlement  of  the 
estate,  the  parties  request  that  it  may  also 
'be  regarded  as  a  bill  of  Interpleader,  so  far 
as  the  disposition  of  money  received  upon 
two  life  Insurance  policies  Is  concerned,  and, 
as  all  parties  interested  In  the  fund  are  be- 
fore the  court  we  accede  to  the  request 

July  17,  1863,  Capt  Marwick  took  a  policy 

f  t.  See  Iniurance,  vol.  23,  Cent.  Hlg.  i  1461 


of  insunmoe  upon  his  life.  In  the  New  Eng- 
land Mutual  Life  Insurance  (Company,  tor 
15,000,  In  which  the  company  promised  to 
pay  that  sum  to  "the  said  assured,  his  execo- 
lors,  administrators  or  assigns  sixty  days 
after  due  notice  and  proof  of  the  death  of 
the  said  assured  *  *  *  for  tbe  b«ieflt  of 
his  widow,  if  any,  otherwise  for  the  benefit 
of  his  then  surviving  children." 

January  28,  1865,  be  took  another  policy 
for  15,000  In  the  same  company,  with  the 
same  provisions  as  to  payment  as  in  the 
first  policy— "for  the  benefit  of  his  widow.  If 
any,  and  his  then  surviving  children,  in  equal 
shares  to  each."  Marwick  was  married  In 
18S0.  His  wife  was  living  when  these  poli- 
cies were  issued.  In  1861  she  gave  birth  to 
a  child,  which  deceased  In  about  two  weeks 
after  Its  birth.  She  never  bore  another  chfld, 
and  died  before  her  husband,  who  did  not 
again  marry.  Marwick  died  February  16, 
1885,  leaving  neltlier  widow  nor  issne  of  his 
body. 

In  October,  1872,  Capt  Marwldc  and  his 
wife  petitioned  the  probate  court  for  leave 
to  adopt  a  boy  named  Ernest  H.  Gruntzow, 
and  that  court,  at  a  term  held  on  the  first 
Tuesday  of  October,  1872,  after  hearing,  "de- 
creed and  declared  that  from  and  after  the 
date  hereof  the  said  child  shall  be  to  all 
legal  Intents  and  purposes  the  child  of  said 
petitioners,  and  that  his  name  be  hereby 
changed  to  that  of  Ernest  Herman  Marwick," 
and  delivered  to  Capt  Marwick  and  his  wife 
a  certificate  signed  by  the  Judge,  under  seal 
of  the  court.  In  which  It  was  stated  "that 
from  this  day  said  child  shall  to  all  legal 
intents  and  purposes  be  your  child.  •  •  • 
You  therefore  assume  the  relation  of  parents 
to  said  child,  and  will  hereafter  cherish,  sup- 
port, educate  and  otherwise  provide  for  him 
as  though  you  were  his  natural  parents," 
Thenceforward  Ernest  was  the  legal  child  of 
Capt  Marwick,  from  whom  he  was  entitled 
to  receive  the  same  respect  obedience,  and 
service  as  from  a  natural  child,  and  to  whom 
he  owed  all  the  duties  of  a  parent  This  re- 
lation existed  until  the  death  of  Capt  Mar- 
wick. 

Ernest  now  claims  the  proceeds  of  these 
policies  of  Insurance,  which  have  been  paid 
to  the  executor,  as  legal  child  of  Capt  Mar- 
wick. The  claim  is  resisted  by  other  parties 
interested  In  Capt  Marwlck's  estate. 

If  Ernest  Is  to  be  regarded  as  a  child 
of  Capt.  Marwick,  within  the  scope  and 
meaning  of  these  policies,  then  he  Is  entitled 
to  their  proceeds  as  clearly  as  If  he  had  been 
designated  by  name  in  them.  His  right  there- 
to was  by  virtue  of  the  contract,  and  so 
vested  in  him  that  It  could  not  be  altered  or 
taken  away  by  Capt.  Marwick,  by  will  or 
otherwise.  The  estate  of  Capt  Marwick  can 
take  no  part  of  them. 

The  statute  In  force  when  this  adoption 
was  had,  Rev.  St  1871,  c-  67,  provided.  In 
section  30,  that,  after  the  prescribed  proceed- 
ings in  the  probate  court  had  been  talcen,  the 
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Judge  of  probate  "sball  make  a  decree  setting 
forth  tbe  facts,  and  declaring  that  from  tbat 
date  anch  child  la  the  child  of  the  petitioners," 
and,  by  section  31,  such  adopted  child  "shall 
be,  for  the  custody  of  the  person  and  right 
of  obedience  and  maintenance,  to  all  intents 
and  purposes,  the  child  of  the  adopters,  as 
tf  they  had  been  his  natural'  parents,"  except 
as  to  the 'right  of  Inheritance. 

Kev.  St.  1857,  c.  69,  SS  28,  29,  In  force  when 
these  policies  were  Issued,  contained  the 
same  proTlsIons  as  those  in  Rev.  St.  1871,  c. 
C7.  They  applied  to  these  policies,  with  such 
consequences  as  might  legally  result  there- 
from. In  case  of  any  future  adoption.  The 
contract  was  not  limited  to  issue.  The  term 
"child"  has  a  broader  significance  than  "Is- 
■ae." 

The  status  of  an  adopted  child  Is  well  de- 
fined by  the  court  In  Power  v.  Hafley,  85  Ky. 
674.  4  S.  W.  684:  "It  Is  the  event  of  adoption 
that  fixes,  under  the  law  authorising  the 
adoption,  the  legal  status  of  the  adopted 
child;  and  the  child,  by  the  event  of  adop- 
tion, becomes  the  legal  child  of  the  adopting 
parent,  and  stands,  as  to  the  property  of 
the  adopting  parent,  In  the  same  light  as  a 
chUd  bom  In  lawful  wedlock,  save  In  so  far 
as  the  exceptions  In  the  statute  authorizing 
the  adoption  declare  otherwise.  And  when 
the  statute  authorizes  a  full  and  complete 
adoption,  the  child  adopted  thereunder  ac- 
quires all  of  the  legal  rights  and  capacities, 
including  tbat  of  Inheritance,  of  a  natural 
child,  and  is  under  the  same  duties."  See, 
also,  Humphries  v.  Davis,  100  Ind.  274,  GO 
Am.  Bep.  788;  Wagner  t.  Vamer,  0{>  Iowa, 
632. 

In  Waldoborough  v.  Friendship,  87  Me. 
211,  82  AtL  880,  It  was  held  that  an  adopt- 
ed child  took  the  pauper  settlement  of  the 
party  adopting  him.  Peters,  C.  J.,  In  that 
case,  said:  "The  common  law  established 
certain  legal  relations  between  a  father  and 
his  child,  and  the  statute  substitutes  the 
same  legal  relations  between  the  father  and 
his  adopted  child.  The  latter  are  as  legal 
as  the  former— both  are  I^^  the  latter  su- 
perseding the  former."  The  adoption  in  that 
case  was  under  the  Revised  Statutes  of  1871, 
which  also  govern  the  present  case,  and  un- 
der the  statute  which  provided  that  legiti- 
mate children  have  the  settlement  of  the  fa- 
ther. The  same  doctrine  was  held  in  Massa- 
chusetts In  Washburn  v.  White,  140  Mass. 
668,  5  N.  B.  813,  under  a  statute  which  pro- 
vided that  "legitimate  children  shall  follow 
and  have  the  settlement  of  their  father." 
The  court  said:  "One  of  the  legal  conse- 
quences of  the  natural  relation  lof  a  child 
bom  to  parents  In  lawful  wedlock  is  that  It 
shall  take  the  settlement  of  Its  father,  U  he 
has  any  within  the  state.  To  this  legal  con- 
sequence the  adopted  child,  Dora,  became 
subject  Immediately  upon  her  adoption."  The 
law  of  that  state  In  regard  to  adoption  of 
children  was  no  broader  than  that  of  this 
state  at  the  time  of  the  adoption  of  Ernest, 


except  that  it  gave  the  adopted  child  the 
right  of  inheritance. 

In  Warren  v.  Frescott,  84  Me.  483,  24  Atl. 
948,  17  L.  R.  A.  436,  30  Am.  St.  Hep.  370,  a 
legacy  was  given  to  a  person  who  died  be- 
fore the  testator.  The  legatee  had  an  adopt- 
ed child.  The  question  was  whether  that 
child  took  the  legacy,  and  It  was  held  that 
he  did,  not  by  inheritance  as  heir,  "but  as 
a  statutory  lineal  descendant,  and  as  law- 
fully In  the  line  of  descent  as  if  he  were 
placed  there  by  birth." 

With  two  exceptions  as  to  inheritance,  the 
statute  made  an  adopted  child  "to  all  Intents 
and  purposes  the  child  of  his  adopters,  as  If 
they  had  been  his  natural  parents." 

In  Martin  v.  iBtna  Life  Insurance  Co.,  73 
Me.  26,  a  policy  upon  the  life  of  John  Wall, 
Jr.,  was  issued  to  his  wife,  and  payable  to 
her  or  her  legal  representatives  for  her  sole 
separate  use,  and,  in  case  of  her  death,  be- 
fore that  of  her  husband,  the  amount  to  be 
paid  to  "their  children."  They  had  no  child 
by  birth,  but  had  one  by  gift  and  adoption. 
It  was  held  that  the  adopted  child  took  the 
Insurance  under  the  express  terms  of  the 
policy.  Vrhe  court  said:  "The  word  'child' 
In  legal  documents  is  not  always  confined  to 
immediate  offspring.  It  may  Include  grand- 
children, stepchildren,  children  of  adoption, 
etc.,  as  may  be  necessary  to  carry  out  the 
Intention."  See,  also,  Warren  v.  Prescott, 
84  Me.  483,  24  Atl.  948,  IT  L.  B.  A.  436,  30 
Am.  St  Rep.  870. 

We  think  it  clear  that  Ernest  must  be  re- 
garded as  the  child  of  Capt  Marwlck,  not  by 
birth,  but  by  law. 

Does  he  come  within  the  Intention  of  Capt 
Marwlck,  when  he  effected  these  policies/ 
By  them  he  Intended  to  provide  for  a  wife, 
which  he  then  had,  in  the  event  of  her  sur- 
viving him,  and.  In  case  of  her  death,  that 
the  beneficiary  should  be  his  child  or  chil- 
dren that  might  be  living  at  his  decease. 
His  wife  had  given  bh^  to  a  child  In  1861, 
which  lived  only  two  weeks.  For  11  years 
thereafter  no  child  had  been  bom,  and  it  is 
altogether  probable  that  he  had  abandoned 
expectation  of  a  natural  child.  Both  he  and 
his  wife  adopted  Ernest,  and  must  have  de- 
sired and  intended  him  to  take  the  place  of 
a  child  by  birth.  The  law  Invoked  by  them 
made  Ernest  their  child  to  all  Intents,  ex- 
cept right  of  inheritance. 

To  ascertain  the  intention  of  parties  to  a 
contract,  its  language  Is  to  be  considered  In 
the  light  of  conditions  existing  at  the  time 
of  Its  execution.  Their  position  and  rela- 
tions to  the  subject-matter  often  afford  aid 
in  Its  Interpretation.  When  these  policies 
were  taken  Capt.  Marwlck  bad  a  wife,  but 
no  child.  He  contemplated  the  probability 
that  a  child  might  be  bom  to  him;  probably 
desired  It.  With  that  end  In  view,  he  made 
the  provisions  contained  in  these  policies. 
It  was  not  in  his  power  to  change  the  bene- 
ficiary of  the  fund,  by  will  or  otherwiae,  tf 
either  wife  or  child  survived  him. 
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It  was  manifestly  the  Intention  of  Capt 
Marwick,  wben  he  took  tbese  iwUdea,'  to 
provide  for  that  person  stirrlTlng  him  who 
stood  in  the  legal  relation  of  a  child.  He 
asked  the  laW  to  make  Ernest  his  child.  It 
did  so  by  formal  decree.  The  rights  and  du- 
ties of  parent  and  child  then  arose.  It 
would  be  a  reflection  upon  the  sense  of  jus- 
tice of  Capt.  Marwick,  as  a  statutory  father 
to  the  child,  to  hold  that  he  did  not  intend 
this  policy  to  apply  to  him.  There  is  no  evi- 
dence that  wben  these  policies  were  written 
be  intended  to  exclude  from  Its  provisions 
any  one  who  should  occupy  the  relation  of  a 
child,  by  birth  or  otherwise.  The  contract, 
construed  according  to  the  intention  at  the 
time,  if  not  Inconsistent  with  its  language, 
must  govern. 

It  is  urged,  that  when,  In  18S5,  Capt  Mar- 
wick made  a  will,  and  later  in  1895,  one 
month  before  his  death,  when  be  made  bis 
last  will,  he  treated  the  money  to  be  paid 
upon  these  insurance  policies  as  belonging 
to  his  estajte,  apd  made  legacies  the  full  pay- 
ment of  which  could  not  be  effected  without 
including  It,  be  thereby  Indicated  an  inten- 
tion that  Ernest  should  not  be  a  beneficiary 
under  these  policies.  Whether  so  or  not,  it 
was  many  years  after  the  contracts  were 
made,  and  it  was  beyond  his  power  to  change 
them  or  the  beneficiaries  under  them.  Mak- 
ing bequests  beyond  the  ability  of  the  estate 
to  pay  Is  not  very  uncommon,  and  is  entitled 
to  little  weight  in  ascertaining  the  scope  of 
a  conti'act  made  many  years  previous.  Hath- 
away V.  Sherman,  61  Me.  475;  Gould  v.  Em- 
erson, 99  Mass.  157,  96  Am.  Dec.  720. 

Upon  the  death  of  Mrs.  Marwick  the  adopt- 
ed son  became  the  beneficiary  designated  un- 
der each  of  the  policies,  as  the  only  sur- 
viving child,  and  Is  entitled  to  the  whole 
fund  realized  from  them,  less  the  expense  of 
collection,  if  any.  We  cite,  as  bearing  upon 
the  question,  Sewall  v.  Roberts,  115  Mass. 
276, 

The  provisions  of  Bev.  St  c.  75,  J  10,  In  re- 
gard to  the  premiums  for  the  last  three 
years,  do  not  apply.  Ernest  does  not  take 
by  descent  but  under  the  contract,  as  the 
beneficiary  designated  therein. 

Certain  releases  were  given  by  Ernest  and 
other  legatees  under  the  will.  In  deference 
to  the  supposed  wish  of  Capt.  Marwick,  but 
these  appear  to  have  been  without  considera- 
tion and  of  no  effect  They  are  not  relied  on 
by  any  of  the  parties  to  this  suit  We  there- 
fore do  not  consider  them. 

Our  conclusion  that  Ernest  H.  Marwick  is 
entitled  to  the  entire  proceeds  of  the  in- 
surance policies  affords  an  answer  to  all  the 
questions  propounded  in  the  bill  which  are 
now  insisted  upon. 

By  the  agreement  of  parties,  the  decree  to 
be  filed  shall  allow  to  each  of  the  attorneys  in 
defense  the  sum  of  $50  for  services,  to  be 
paid  by  the  executor  from  the  fund  in  con- 
troversy in  this  case. 

Decree  in  accordance  with  this  opinion. 


<KB.  LSIQ 
SIMMONS  T.  MOROAM  «t  aL 

(Supreme  Court  of  Rhode  Island.   June  4, 
190S.) 

WILLS  —  OBVISB  OF  MORTOAOBD  BBAi;rT  - 
SALE  ON  F0RBCL0SURi:-RIOHTS  OF  DEVI- 
SBB-TRUSTS— TALIDITT-CONSTRUCnON  OF 
WILL. 

1.  A  will  gave  mortgaged  realty  to  testator's 
brother  in  trust  for  testator's  sou.  It  was  sold 
on  foreclosure,  after  testator's  death,  for  a  sum 
in  excess  of  tne  mortgage  debt  Held,  that  the 
son  was  entitled  to  the  excess. 

2.  A  will  gave  to  testator's  brother  lu  trust 
all  of  testator's  property  "for  the  following  pnr- 
poses,  to  let  for  the  best  price  that  can  be  ob- 
taiued  any  and  all  of  my  property  and  the  pro- 
ceeds thereof  to  be  used  to  pay  all  taxes,  in- 
surance, repairs  and  incumbrances  of  every  na- 
ture, and  when  the  property  is  entirely  free 
from  all  incumbrances,  then  I  give,  devise  and 
bequeath  to  my  son"  certain  described  property. 
The  balance  of  the  property  belonging  to  testa- 
tor was  also  disposed  of.  The  property  devised 
to  the  son  was  covered  by  a  mortgage,  and,  after 
testator's  death,  was  sold  on  foreclosure  for  a 
sum  in  excess  of  the  mortgage  debt.  Held  that, 
in  addition  to  being  entitled  to  the  excess  aris- 
ing from  the  sale,  the  son  was  entitled  to  all 
that  part  of  the  net  income  of  the  entire  prop- 
erty, mcluding  that  not  devised  to  him,  due  up 
to  the  date  of  the  foreclosure  sale,  and  which 
had  not  been  applied  to  reduce  incumbrances. 

3.  A  will,  after  making  the  specific  ptovi- 
slon  for  testator's  son^  authorized  a  trustee 
thereuuder  to  let  or  sell  any  of  the  rest  of  the 
property,  and  provided  "the  net  Income  of  rents 
together  with  income  from  money  received  from 
sale  of  real  estate  to  be  paid  to  my  daughters 

•  •  *  for  and  during  tne  term  of  their  nat- 
ural lives,"  and  after  their  decease  to  their 
children,  to  hold  to  said  children,  their  heirs 
and  assigns,  and  one  third  part  to  my  said  sou, 

•  •  •  his  heirs  and  assigns,"  etc.  ^^eld.'that 
the  trust  was  valid. 

4.  Testator's  daughters  took  an  estate  for  life 
in  the  entire  estate. 

5.  After  their  decease,  testator's  son  had  an 
estate  in  fee  in  one-third  of  the  estate. 

6.  The  children  of  the  daughters  had  an  es- 
tate lu  fee  in  the  other  two-thuds  of  the  estate. 

Bill  In  equity  for  Instructions  by  Lewis  L. 
Simmons,  trustee,  against  Frank  Morgan  and 
others. 

Argued  before  STINESS,  a  J.,  and  TIL- 
LINGHA8T  and  DUBOIS,  JJ. 

Clark  Burdick,  for  complainant  John  C. 
Burke,  for  respondents. 

DUBOIS,  J.  This  Is  a  bill  In  equity 
brought  by  Lewis  L.  Simmons,  trustee  under 
the  will  of  Frank  Morgan,  for  instructions 
as  to  the  conduct  of  the  trust  Only  the  fol- 
lowing portion  of  the  will  Is  necessary  to  be 
considered: 

"I  direct  my  Execntor  hereinafter  named 
to  pay  all  my  Just  debts  and  faneral  ex- 
penses out  of  my  estate  as  soon  after  my  de- 
cease as  can  be  conveniently  done.  I  give, 
devise  and  bequeath  to  my  brother,  Henry  B. 
Morgan,  of  Providence,  R.  L,  In  Trust  all  the 
property  that  I  now  possess  or  may  hereafter 
acquire,  whether  real  personal  or  mixed,  for 
the  following  purposes,  to  let  for  the  best 
price  that  can  be  obtained  any  and  all  of 
my  property  and  the  process  thereof  to  be 
used  to  pay  aU  taxes,  insurance,  rei»lrs  and 
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Incumbrances  of  every  nature,  and  when  tbe 
property  la  entirely  free  from  all  Incumbran- 
ces, then  I  give,  devise  and  bequeath  to  my 
son,  Franic  Morgan,  Jr.,  all  the  land  and 
buildings  situated  on  Broadway,  Collins 
Street  and  West  Broadway,  adjoining,  and 
not  any  other  real  estate  on  W.  Broadway,  to 
hold  to  him,  said  Frank  Morgan,  Jr.,  his 
heirs  and  assigns  forever:  and  I  further  au- 
thorize my  said  trustee,  to  let,  or  sell  In  hia 
discretion  for  tbe  best  prices  that  can  be  ob- 
tained any  of  tbe  rest  of  my  property,  giv- 
ing and  executing  all  necessary  deeds  and 
receipts;  and  the  liet  Income  of  rents  to- 
getber  with  Income  from  money  received 
from  sale  of  Real  JEIstate  to  be  paid  to  my 
daughters,  Mary  B.  Elliott,  wife  of  Alexan- 
der Elliott,  and  to  Sarah  B.  Muenchinger, 
wife  of  Herman  Muenchinger,  for  and  during 
tbe  term  of  their  natural  lives,  and  after  tbe 
decease  of  said  Mary  E.  Elliott  and  Sarah  B. 
Muenchinger,  then  said  Income  to  be  paid  to 
tbe  children  of  Bald  Mary  B.  Elliott  and  said 
Sarab  B.  Muenchinger  to  hold  to  said  chil- 
dren, their  heirs  and  assigns,  and  one  third 
part  of  said  income  to  be  paid  to  my  said 
son,  Frank  Morgan,  Jr.,  bis  heirs  and  assigns. 
Should  my  trustee  Jthlnk  in  tiis  discretion, 
that  the  property  devised  on  Broadway,  Ool- 
iins  and  West  Broadway,  would  bring  a  large 
price,  then  said  trustee  sell  the  same  and 
make  and  execute  all  necessary  deeds  for  tbe 
conveyance  of  tbe  same,  and  tbe  net  Income 
of  the  same  to  be  paid  over  to  my  said  son, 
Frank,  bis  heirs  and  assigns,  the  income 
from  the  rents,  or  from  the  sale  of  said  prop- 
erty, to  be  first  paid  to  my  brother,  Henry  B. 
Morgan,  Trustee,  and  by  him  paid  to  my  said 
son,  Frank  Morgan,  discretlonally." 

It  appears  that  said  Frank  Morgan,  testa- 
tor, died  at  Newport,  R.  I.,  October  4,  1892, 
and  that  said  will  was  duly  admitted  to  pro- 
bate on  the  31st  day  of  said  October.  That 
Henry  B.  Morgan,  trustee,  deceased,  and  that 
I<ewl8  li.  Simmons  was  by  this  court  ap- 
pointed trustee  under  said  will,  in  his  place, 
Feliruary  4,  1899.  That  at  the  time  of  tbe 
death  of  said  testator  his  real  estate  was 
mortgaged  for  $12,000,  and  that  on  March  10, 
1903,  the  same  bad  been  reduced  by  the  trus- 
tee to  $8,000,  which  was  secured  by  mort- 
gage on  the  parcel  devised  to  said  Frank 
Morgan,  Jr.  That  said  property  was  sold  un- 
der said  mortgage  on  March  10,  1908,  for 
911,374.64,  above  the  amount  of  the  mortgage 
debt  and  exi)enses  of  foreclosure.  That  said 
trustee  has  other  moneys  in  his  hands  ob- 
tained from  sales,  the  income  of  which  and 
the  income  from  the  balance  unsold  of  said 
property  he  was  holding  to  apply  toward  the 
reduction  of  said  mortgage  indebtedness  up- 
on said  first  parcel. 

Tbe  complainant  asks  the  court  to  instruct 
1dm  in  answering  the  following  questions: 
First  What  disposition  be  shall  make  of  the 
said  balance  arising  from  said  foreclosure 
sale.  Second.  What  disposition  he  shall  make 
of  the  proceeds  from  rents  in  bis  hands,  col- 


lected prior  to  said  foreclosure  sale  both  from 
said  first  parcel  and  from  the  rest  of  the 
property.  Third.  Whether  or  not  said  trust 
contained  in  said  third  clause  of  said  will  is 
void.  Fourth.  If  said  trust  is  valid,  what  es- 
tate tbe  said  Mary  E.  Elliott,  Sarah  B. 
Muenchinger,  and  Frank  Morgan,  Jr.,  took 
under  said  third  clause. 

In  tbe  case  of  Frank  Morgan  et  al.  v.  Hen- 
ry B.  Morgan  et  al.,  20  R.  I.  600,  40  Atl.  736, 
we  decided  that  said  Frank  Morgan,  Jr.,  bad 
an  equitable  fee,  subject  to  the  incumbrance, 
in  tbe  land  and  buildings  situated  on  Broad- 
way, Collins  street,  and  West  Broadway  ad- 
joining. As  this  parcel  of  land  was  sold  Tor  a 
sum  In  excess  of  the  mortgage  debt  and  ex- 
penses, such  sum  represents  the  value  of  tbe 
land  above  tbe  incumbrances,  and  Is  sub- 
stituted for  the  land;  therefore  it  should  be 
paid  to  Frank  Morgan,  respondent.  As  the 
net  Income  of  the  entire  property  was  to  be 
held  to  reduce  the  incumbrances,  which  were 
obliterated  by  said  foreclosure  sale,  all  the 
net  Income  diie  up  to  that  time  for  that  pur- 
pose which  was  not  so  applied  should  be  paid 
to  said  Frank  Morgan,  whose  cash  balance 
in  said  estate  was  diminished  to  that  extent 

The  trust  contained  in  the  third  clause  of 
said  will  is  not  void.  "It  lias  been  'repeated- 
ly held  that  a  devise  of  tbe  income,  or,  what 
is  equivalent  of  tbe  rents  and  profits  or  use 
and  occupancy  of  land,  Is,  in  legal  effect,  a 
devise  of  the  land  itself.  Whether  or  not, 
under  such  a  devise,  tbe  estate  is  for  life  or 
in  fee,  must  be  determined  by  the  limitations 
expressed  in  tbe  devise,  or  tbe  Intention  of 
the  testator  to  be  gathered  from  tbe  will." 
Greene  v.  Wilbur,  15  R.  I.,  at  page  256,  3  AtL 
4,  and  cases  there  cited. 

The  limitations  expressed  In  the  devise  to 
the  daughters,  tbelr  clilldren,  and  the  son  of 
tbe  testator  create  an  estate  for  life  in  the 
whole  estate  in  said  daughters,  and  after 
their  decease  an  estate  in  fee  in  one-tblrd  of 
said  estate  in  said  son,  and  an  estate  In  fee  in 
two-thirds  of  said  estate  in  the  children  of  said 
daughters,  because  there  can  be  no  doubt  that 
the  whole  income  is  directed  to  be  paid  to  said 
daughters  for  and  during  tbe  term  of  thebr 
natural  lives,  and  tbe  devise  to  the  children 
is  limited  by  the  words  immediately  follow- 
ing—"and  one-tblrd  part  of  said  income  to  be 
paid  to  my  said  son  Frank  Morgan,  Jr.,  his 
heirs  and  assigns."  All  the  estates  in  fee 
are  thus  postponed  until  the  expiration  of  tbe 
life  estate,  and  all  begin  tbelr  term  of  en- 
joyment together;  and  therefore  we  make 
answer  as  follows:  First,  the  balance  aris- 
ing from  said  foreclosure  sale  shall  be  paid 
to  said  Frank  Morgan;  second,  the  proceeds 
in  his  bands  from  rents  collected  prior  to 
said  foreclosure  sale  shall  be  paid  to  said 
Frank  Morgan;  third,  tbe  trust  contained  In 
the  third  clause  of  the  will  Is  valid;  and, 
fourth,  Mary  E.  Elliott  and  Sarah  B.  Muench- 
inger took  a  life  estate  in  the  whole  estate 
mentioned  in  said  third  clause  ef  the  will, 
and  Frank  Morgan,  Jr.,  took  an  estate  In  fee 
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In  one-third  port  of  said  estate  after  the  ex- 
piration  of  tbe  life  estate  of  his  said  sisters 
therein. 


(36  R.  I.  KM) 
PROBATB  COURT  OP  WESTERLY  t. 
POTTER  et  al. 

(Supreme  Court  of  Rhode  Island.    May  19, 
1903.) 

PARTIES  —  WANT  OP  INTBRBST  —  PLBADINO— 
DBCREB  —  CONCLUSIVENESS  —  lUMATBRIAIt 
ISSUB— PLBA  PUIS  DARREIN  CONTINUANCE- 
SEPARATE  PLEAS. 

1.  A  decree  recited  In  the  declaration  in  debt 
on  an  e-Tecutor's  bond,  by  which  it  was  ad- 
judged that  one  of  the  persons  for  whose  bene- 
fit the  action  was  brought  was  interested  in  the 
estate,  and  entitled  to  have  the  executor  return 
an  inventory  and  account,  was  conclusive  as  to 
such  person  8  interest  on  the  date  it  was  ren- 
dered, and  all  pleas  setting  np  a  prior  extin- 
guishment of  such  interest  without  denying 
the  rendition  of  the  decree  tendered  immaterial 
issues,  and  should  be  stricken  out. 

2.  In  debt  on  an  executor's  bond  defendants 
filed  a  plea  puis  darrein  continuailce,  setting  up 
a  release  by  one  of  the  persons  for  whose  bene- 
fit the  suit  was  brought  of  all  claims  against 
them.  BrM  a  waiver  of  all  previous  pleas  as 
to  this  person's  interest. 

3.  The  plea  puis  darrein  continuance  set  up 
a  substantial  defense  as  to  the  person  namell 
therein. 

4.  Where,  in  separate  pleas,  defendant  sets 
up  that  the  various  persons  for  whose  benefit 
the  action  is  brought  have  no  further  interest 
in  the  litigation,  instead  of  combining  the  de- 
fenses in  one  plea  the  pleas  will  be  construed 
together,  and,  so  construed,  held  sufficient. 

Action  by  the  probate  court  of  Westerly 
against  William  J.  Potter  and  others.  Heard 
on  demorrers  to  pleas,  and  demurrers  to  sec- 
ond, third,  and  sixth  pleas  overrnled. 

Argued  before  STINBSS,  0.  J.,  and  TIL- 
UNGHAST  and  DOUGLAS.  JJ. 

Albert  B.  Crafts,  for  plalntifl.  Thomas  H. 
Peabody,  for  defendants. 

DOUGLAS,  J.  The  action  Is  debt  npon  an 
6xecator's  bond,  brought  nnder  the  provisions 
of.  section  32,  c.  220,  of  the  General  Laws 
of  1896.  The  breadies  assigned  are:  (1) 
Neglect  to  file  an  inventory  after  being  duly 
cited;  (2)  neglect  to  file  an  account  after 
being  duly  cited.  It  Is  brought  for  the  bene- 
fit of  Sarah  J.  Potter,  Elbert  S.  Potter,  and 
Grace  B.  Pottw,  whose  names  are  Indorsed 
on  the  writ.  The  defendants  filed  88  pleas, 
of  which  7  have  been  stricken  out  in  the  com- 
mon pleas  division.  To  the  remaining  ones 
the  plaintiff  demurs,  assigning  from  10  to  17 
reasons  for  each  demurrer. 

We  cannot  accept  the  Invitation  to  thread 
this  maze  of  pleading.  It  would  be  a  task 
At  for  the  leisure  hours  of  an  arctic  winter,  or 
to  relieve  the  monotony  of  life  imprisonment 
without  useful  labor.  Ufe  is  short,  and  the 
members  of  the  court  are  considerably  ad- 
vanced towards  the  end  of  the  journey.  It 
we  succeed  in  ascertaining  whether  there  are 

f  1  Set  Pleadlns,  vol.  tt.  Cent.  t>tg.  |  Vti. 


any  substantial  defenses  embodied  in  tbese 
pleas,  without  much  regard  to  the  question 
whether  such  matter  is  in  proper  form  or  not, 
we  think  we  shall  be  observing  the  spirit  of 
the  statute  (Gen.  Laws  1896,  c.  235,  i  S), 
which  reads  as  follows:  "No  summons,  "vrrit. 
declaration,  return,  process,  judgment,  or  oth- 
er proceeding  in  civil  causes  in  any  court, 
shall  be  abated,  arrested,  quashed,  or  re- 
versed, for  any  defect  or  want  of  form,  but 
the  court  shall  proceed  and  give  Judgment 
according  as  the  right  of  the  cause  and  mat- 
ter in  law  shall  appear  unto  it,  without  re- 
garding any  imperfections,  defects,  or  want 
of  form,  in  such  writ,  declaration,  or  other 
pleadings,  return,  process,  Judgment,  or  pro- 
ceeding whatsoever." 

The  pleas  are  all  in  support  of  the  claim 
that  the  parties  whose  names  are  indorsed 
upon  the  writ  are  not  now  Interested  in  the 
estate.    There  Is  no  denial  that  the  defend- 
ants made  the  bond,  or  that  the  principal  de- 
fendant was  cited  to  file  an  inventory  and 
an  account,  and  there  is  no  averment  that 
the  prindpai  defendant  complied  with  either 
requirement.    Neither  is  there  any  denial  of 
the  record  of  the  decrees  of  this  court  set 
forth  in  the  declaration.    Of  the  three  per- 
sons whose  names  are  indorsed  upon  the  writ, 
Sarah  J.  Potter  is  dead,  and  is  not  repre- 
sented; Grace  E.  Potter  was  given  a  legacy 
of  $1,500  by  the  will,  and  was  not  otherwise 
interested;  and  £jlbert  S.  Potter  Is  residuary 
legatee,  together  with  the  defendant    It  is 
contended  by  the  plaintiff's  counsel  that  the 
decrees  recited  in  the  declaration  settled  as 
between  these  parties  tliat  on  November  28. 
1890,   when  the  later  decree  was   entered, 
Grace  E.  Potter  was  interested  in  the  estate, 
and  that,  therefore,  all  pleas  setting  up  a 
previous  extinguishment  of  her  interest,  with- 
oirt  denying  the  record  of  these  decrees,  ten- 
der immaterial  issues.    We  think  this  posi- 
tlcni  is  Well  taken.    The  cases  referred  to 
were  appeals  taken  by  Grace  E.  Potter  from 
decrees  of  the  probate  court,  and  the  decrees 
are  adjudicatians  by  this  court  that  Grace 
B.  Potter  was  interested  in  the  estate  and 
entitled  to  have  tlie  executor  return  an  in- 
ventory and  an  account.    Such  of  the  pleas 
in  this  case,  therefore,  as  allege  the  non- 
tnterest  of  (jraoe  B.  Potter  previous  to  No- 
vember 28,  1899,  must  be  stricken  out.    The 
defendants  have  still   tuifh»   nullified   all 
challenge  of  Grace  B.  Potter's  former  In- 
t»est  by  filing,  February  27.  18^  a  plea 
puis  darrein  continuance,  wherein  they  set 
tip  a  general  release  from  Grace  B.  Potter  of 
all  claims  against  these  defendants,  indoding 
her  claims  nnder  the  will  of  William  D.  Pot- 
ter, exeonted  February  26,  1903.    The  effect 
of  this  plea  is  to  waive  all  previous  pleas  as 
to  the  Interest  of  Grace  B.  Potter,  and  to 
admit  that,  bnt  for  the  matters  set  up  there- 
in,' she  Is  competent  to  promote  the  action. 
1  Chitty  PI,  690,  'n  (ai),  (b);  2  Qhltty,  PL  464. 
If  Grace  B.  Potter  were  the  only  inderser  of 
the  writ,  tills  plea  would  nadoobtedly  be 
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good.  The  plea  presenta  a  substantial  de- 
fense, available  against  one  of  tbe  indotaers 
of  the  writ. 

Tbe  second  plea  denies  the  Interest  of  BI- 
bert  S.  Potter  In  tbe  snit,  and  sets  np  a  gen- 
eral release  fn»n  said  Elbert  S.  Potter  to  tbe 
defendants  dated  Febmary  16,  1894.  The 
third  plea  sets  np  a  decision  of  this  coort' 
adjudging  that  Blbert  S.  Potter,  Norember 
14, 1888,  had  no  interest  In  tbe  estate  of  Wil- 
liam D.  Potter,  deceased.  Tbe  sixth  plea 
arers  that  before  tbe  commencement  of  this 
suit  the  executor  fully  paid  to  Silbert  S.  Pot- 
ter tbe  whole  share  of  the  estate  which  said 
Elbert  8.  was  entitled  to.  Bltber  of  these 
pleas  would  be  sufficient  mattor  of  defense  U 
the  suit  were  brought  for  the  benefit  of  'El- 
beet  8.  Potter  alone.  If  either  tbe  second, 
third,  or  sixth  plea  were  Joined  with  tbe  mat- 
ter of  the  plea  puis  darrein,  it  would  be  a 
complete  bar  to  tbe  further  prosecution  of 
this  suit  It  Is  a  defect  In  form  only,  If  it 
be  a  defect  in  pleading  at  all,  that  this  mat- 
ter Is  not  80  joined.  The  privilege  is  somfr- 
times  given  a  pleader  to  set  out  his  defense 
to  different  parts  of  the  cause  of  action  by 
different  pleas,  provided  that  the  pleas  taken 
togetber  form  a  complete  answer  to  the  cause 
of  action.  The  rule  is  laid  down  in  Gould's 
Pleading  r4th  Ed.)  c.  6,  pt.  2,  »  102,  108, 
that:  "Though  the  defense  must  In  all  cases 
answer  the  whole  declaration  or  alleged 
cause  of  action,  It  Is  not  necessary  that  tbe 
whole  be  answered  by  one  plea.  It  is  only 
necessary  that  the  whole  matter  of  defense 
pleaded  cover  the  whole  complaint.  The  de- 
fendant may,  therefore,  plead  several  differ- 
ent matters  of  defense  in  several  different 
pleas  to  as  many  different  parts  ctf  tbe  dec- 
laration or  alleged  cause  of  action.  And,  It 
all  tbe  pleas  taken  together  form  a  sufficient 
answer  to  tbe  whole  matter  of  complaint,  tbe 
defense  Is  complete."  We  think  the  rule 
may  well  apply  here,  where,  Instead  of  the 
«ause  of  action  being  severable,  tbe  question 
of  Interest  of  two  separate  persons  Is  in- 
volved. It  makes  little  difference  whether 
the  defendant  says  In  one  i>lea  A.'s  interest 
in  tbe  estate  and  his  capacity  to  carry  on  this 
suit  have  terminated,  and  in  another  plea, 
filed  simultaneously.  B.'s  interest  In  the  est 
tate,  etc.,  has  terminated;  or,  in  one  plea, 
the  Interest  of  A.  and  the  Interest  of  B.  have 
terminated.  The  two  pleas  together  submit 
A  sdbstantlal  defense,  as  well  as  the  one  plea 
combining  tbe  two  averments  does.  Tbe 
plaintiff  can  take  issue  on  either  or  both  aver- 
ments of  failure  of  Interest,  and,  if  either 
Issue  is  found  in  his  favor,  the  right  to  main- 
tain the  action  will  be  assured. 

Tbe  demurrers  to  the  Second,  third,  and 
sixth  pleas  are  therefore  overruled,  and  the 
plaintiff  is  required  to  reply  to  these  and  to 
the  plea  puis  darrein  contlnnanoe.  Tbe  re- 
maining pleas  either  tender  immaterial  issues 
or.  In  so  far  as  tbey  contain  Issuable  matter, 
.are  repetitions  of  the  defenses  abready  set 
njf,  and  must  be  stricken  out. 


HH  Md.  IM) 
SMITH  V.  HALLWOOD  0A8H  BEOllSTSiB 
CO. 

(Court  of  Appeals  of  Maryland.   June  29, 
1803.) 

PLKADINO-ACTION  ON  CONTRACT— FILINQ  OF 
AORBEMBNT    SUED    ON— SUFFI- 
CIBNCY— AFFBAId.  v 

1.  The  charter  of  Baltimore,  |  312,  provides 
that  In  any  snit  when  the  cause  of  action  is  a 
contract  the  plaintiff,  If  he  makes  affidavit,' 
shall  be  entitled  to  a  jndgment  on  a  motion  in 
writing  at  any  time  after  15  days  from  the 
rule  day,  thoaeh  the  defendant  may  have  plead-' 
ed,  unless  snch  plea  contains  a  good  defense, 
and  unless  the  defendant  diall,  nuder  oath, 
state  that  every  plea  is  true,  etc.  Section  S13 
provides  that  the  plaintifl  shall  not  be  entitled 
to  judgment  under  the  preceding  section  unless 
he  files  with  his  declaration  an  afSdavit  of  the 
true  amount  tbe  defendant  la  indebted  to  him, 
over  all  discoijnts,  and  also  the  note  or  other 
writing  by  which  the  defendant  is  so  indebted. 
Held,  that  the  incorporation  of  the  agreement 
constitntinK  the  cause  of  action  into  the  body 
of  the  declaration  which  was  filed  at  the  insti- 
tution of  the  suit  is  a  filing  of  the  agreement, 
within  the  meaning  of  section  313. 

2.  Orders  paseed  and  proceedings  had  in  the 
lower  courts,  to  be  before  the  court  on  appeal, 
must  form  part  of  the  bill  of  exceptions  or  the 
duly  certified  record.  They  cannot  be  brought 
before  the  court  on  agreements  of  counsel  sub- 
sequently made. 

Appeal  from  Baltimore  City  Court;  Hai- 
ry Stockbrldge,  Judge. 

Action  by  Munio  Smith  against  the  Hall- 
wood  •  Casta  Register  Company.  Judgment 
for  plaintiff  by  defaolt,  and  from  an  order 
refusing  to  strike  out  the  same,  defendant 
appeals.    Affirmed. 

Argued  before  McSHBRRT,  C.  J.,  and 
FOWLER,  BRISCOE,  BOTD,  PAGE, 
PJOABCE,  and  SCHMUCKEB,  JJ. 

John  C.  Rose,  for  appellant  James  J. 
McNamara,  for  appellee. 

SCHMUCKBR,  J.  This  appeal  presents 
for  our  consideration  a  question  of  practice, 
under  chapter  184,  p.  304,  of  the  Acts  of 
1886,  which  provides  for  obtaining  speedy 
judgments  in  certain  classes  of  actions  in 
the  courts  of  Baltimore  City.  The  act,  with 
some  amendments,  was  re-enacted  In  sections 
303  to  319  of  the  present  charter  of  Balti- 
more City  (Acts  1898,  pp.  389-396,  c  128). 
Section  170  of  tbe  act  (being  section  812  of 
the  charter)  provides  that,  in  any  suit  when 
tbe.  cause  of  action  Is  a  contract,  the  plain- 
tiff, if  he  makes  affidavit  as  thereinafter 
stated,  shall  be  entitled  to  a  judgment  on  a 
motion  in  writing  at  any  time  after  15  days 
from  the  rule  day  to  which  tbe  defendant 
shall  have  been  summoned,  aKbongb  the  de- 
fendant may  have  pleaded,  unless  such  plea 
contains  a  good  defense,  and  unless  the  de- 
fendant, or  some  one  in  his  behalf,  shall, 
under  oath  or  affirmation.  State  that  every 
plea  so  pleaded  Is  true,  "^nd  shall  further 
state  the  amount  of  the  plaintifrs  demand. 
If  anything,  admitted  to  be  due  or  owing. 
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and  the  amount  disputed.  •  •  •"  Sec- 
tion 313  of  tbe  cliarter  provides  tliat  the 
plaintiff  shall  not  be  entitled  to  Judgment 
under  the  preceding  section  unless  at  the 
time  of  bringing  his  action  he  shall  file  with 
bis  declaration  an  affidavit  or  affirmation 
"stating  tbe  true  amoimt  the  defendant  is 
indebted  to  blm  over  and  above  all  dis- 
counts, and  shall  also  file  the  bond  bill  of 
exchange,  promissory  note  or  other  writing 
or  account  by  which  the  defendant  Is  so  in- 
debted.   •    •    ••' 

The  cause  of  action  in  the  present  suit 
consists  of  a  written  contract  signed  by 
the  appellant,  and  several  of  bis  promissory 
notes  given  In  connection  with  the  contract 
Th6  appellee,  as  plaintiff  below,  instituted 
the  suit  against  the  appellant  In  the  Balti- 
more City  court  on  October  12,  1901.  The 
plaintiff  declared  upon  the  notes  and  con- 
tract, and  also  upon  the  common  money 
counts.  The  original  contract  was  incorpo- 
rated Into  and  made  part  of  the  declaration, 
and  the  original  notes  were  annexed  to  and 
filed  with  it  There  was  also  annexed  to  and 
filed  with  the  dedaratlou  an  affidavit,  in  tbe 
form  prescribed  by  section  313,  stating  that 
the  sum  of  $160  was  due  from  the  defendant 
on  the  annexed  agreement  and  promissory 
notes,  over  and  above  all  discounts.  On 
October  25,  1901,  which  was  within  the 
time  provided  by  the  Code,  the  defendant 
filed  the  general  issue  pleas,  verified  by  his 
affidavit  This  affidavit  was  In  proper  form 
in  all  respects,  except  that  it  failed  to  state 
"the  amount  of  the  plaintifTs  demand.  If 
anything,  admitted  to  be  due  and  owing, 
and  the  amount  disputed."  On  October  30, 
1901,  on  tbe  written  motion  of  the  plaintiff, 
a  Judgment  by  default  for  want  of  a  suffi- 
cient affidavit  to  the  pleas  was  entered 
against  the  defendant  and  was  extended  by 
the  court,  upon  satisfactory  proof,  for  $160, 
with  Interest  and  costs.  On  November  26, 
1901,  th^  defendant  moved  tbe  court  to 
strike  out  the  Judgment  "because  the  writ- 
ing by  which  tbe  defendant  was  alleged  in 
the  declaration  and  affidavit  to  be  indebted 
to  the  plaintiff  was  not  also  filed  by  the 
plaintiff,  and  the  plaintiff  was  therefore  not 
entitled  to  demand  an  affidavit  of  defense 
to  the  defendant's  pleas,  and  was  not  en- 
titled to  a  Judgment  against  the  defendant 
for  want  of  such  affidavit  of  defense  to  his 
said  pleas."  This  motion  was  overruled  on 
October  27,  1902,  by  the  order  from  which 
the  present  appeal  was  taken. 

It  is  admitted  upon  the  briefs  of  both  the 
appellant  and  the  appellee  that  the  real  ques- 
tion presented  by  the  record  Is  whether  the 
Incorporation  of  the  agreement  constituting 
the  cause  of  action  into  the  body  of  the  dec- 
laration which  was  filed  at  the  institution  of 
tbe  suit  wag  a  filing  of  that  agreement  with- 
in the  meaning  of  section  313.  In  our  opinion, 
this  question  must  be  answered  in  the  af- 
firmative. AH  that  the  statute  requires  in 
•uch  cases  Is  that  the  agreement  should  be 


filed  with  the  declaration  at  tbe  time  of 
bringing  the  action.  It  would  be  a  conven- 
ient and  appropriate  method  of  flllng  Une 
original  written  cause  of  action  to  attach  It 
to  the  declaration,  or  to  file  It  as  a  separate 
paper  in  the  case.  But  as  the  very  purpose 
and  function  of  tbe  declaration  is  to  set 
forth  the  cause  of  action,  and  when  tbat 
consists  of  a  written  Instrument  it  often  be- 
comes necessary  to  state  either  its  contents 
or  its  substance  and  purport  it  would  pre- 
sent no  impropriety,  from  the  standpoint  of 
pleading  or  the  Intent  of  tbe  statute,  to  in- 
corporate the  instrument  itself  into  tbe  dec- 
laration, when  It  Is  convenient  to  do  so.  Tbe 
object  of  the  statute  was  said  by  this  court, 
in  Thlllman  v.  Shadrlck,  69  Md.  530,  16  Atl. 
138,  when  construing  the  very  sections  now 
under  consideration,  to  be  "to  obtain  from 
both  plaintiff  and  defendant  a  definite  and 
sworn  statement  of  both  the  claim  and  de- 
fense, if  any,  so  that  tbe  parties  might  know 
exactly  wherein  they  differed,  and  shape 
their  action  accordingly."  The  purpose  of 
the  statute,  as  thus  defined.  Is  gratified  as 
fully  by  incorporating  the  written  cause  of 
action  in  the  declaration  as  by  filing  it  with 
that  pleading,  and  therefore  such  Incorpora- 
tion must  be  regarded  as  a  compliance  with 
the  terms  of  the  law.  The  case  of  City  Pas- 
senger R.  Co.  V.  Nugent  86  Md.  362,  38  Atl. 
779,  cited  on  the  brief  of  the  appellant,  is 
quite  distinguishable  from  the  one  now  un- 
der consideration.  In  Nugent's  Case  we 
held  that  a  prayer  by  a  plaintiff  for  a  Jury 
trial  should  not  be  incorporated  In  the  body 
of  the  declaration,  because  it  was  a  distinct 
step  in  the  case, .  relating  only  to  the  mode 
of  trial,  and  had  no  concern  with  the  dec- 
laration, and  because  a  withdrawal  of  the 
declaration  by  leave  of  court  would  have 
withdrawn  the  election  for  a  trial  by  Jury, 
although  the  rules  of  court  forbid  the  vrltii- 
drawal  of  such  an  election  without  the  con- 
sent of  both  parties.  For  those  and  other 
reasons  we  held  that  It  was  the  obvious  in- 
tent of  the  rule  of  court  regulating  an  elec- 
tion for  a  trial  by  Jury  tbat  the  election 
should  be  a  separate  and  Independent  act 
evidenced  by  a  writing  distinct  from  the 
pleadings.  The  reasoning  which  In  tbat  case 
we  applied  to  an  election  of  a  Jury  trial  has 
no  bearing  upon  the  construction  of  the  stat- 
utory requirement  tliat  the  written  cause  of 
action  which  forms  the  basis  of  the  dec- 
laration should  be  filed  "at  the  time  of 
bringing  the  action."  The  statute  does  not 
prohibit  the  incorporation  of  the  original 
cause  of  action  in  the  declaration  if  it  Is  of 
such  a  character  as  to  make  that  course  con- 
venient. If  a  plaintiff,  having  thus  incor- 
porated his  cause  of  action  in  bis  declara- 
tion, were  to  withdraw  the  latter  with  leave 
of  the  court  he  might  thereby  be  deprived 
of  the  benefit  of  the  speedy  Judgment  pro- 
vided for  by  the  sections  of  the  charter  now 
under  consideration,  but  no  right  of  the  de- 
fendant would  be  violated  or  Unpaired,  nor 
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would  the  orderly  progress  of  the  suit  be 
disturbed. 

The  counsel  for  the  appellant  candidly  ad- 
mits upon  bis  brief  that.  If  the  appellee  Is 
to  be  regarded  as  having  fully  compiled  with 
the  requirements  of  section  313  by  Incorpo- 
rating the  original  agreement  in  his  declara- 
tion, then  the  pleas  of  the  defendant,  verified 
In  the  manner  shown  by  the  record,  Inter- 
posed no  legal  obstacle  to  the  granting  of 
the  Judgment  which  he  sought  to  have  strick- 
en out 

There  appears  In  the  record  an  agreement 
of  counsel,  dated  December  24,  1902,  stat- 
ing that  pending  the  controversy  over  the 
Talldlty  of  the  Judgment  the  defendant's 
counsel  had  placed  certain  of  their  own  mon- 
ey In  the  hands  of  the  plaintiff's  counsel, 
who  at  once  applied  such  money  to  ,the  pay- 
ment of  the  Judgment,  and  entered  it  sat- 
isfied of  record,  and  that  the  defendant,  dis- 
puting the  correctness  of  such  use  of  the 
money,  had  moved  the  court  to  strike  out 
the  entry  of  satisfaction,  but  the  court,  by 
Its  order  of  October  27,  1902,  of  which  tUe 
agreement  purports  to  give  a  copy,  had  over- 
ruled the  motion  without  prejudice.  We 
have  not  noticed  this  agreement,  nor  the 
alleged  matters  to  which  It  relates,  In  our 
opinion,  because  neltier  the  motion,  nor  the 
order  of  court,  nor  the  testimony  referred  to 
In  the  agreement,  form  part  of  the  record  In 
the  case.  We  have  repeatedly  held  In  other 
cases  that  orders  passed  and  proceedings  had 
In  the  lower  courts  cannot  be  brought  before 
us  on  appeal  by  agreements  of  'counsel  sub- 
sequently made.  All  such  orders  and  pro- 
ceedings must  form  part  of  the  bills  of  ex- 
ception or  the  duly  certlfled  record.  Fur-' 
thermore,  in  the  present  case,  the  appeal  Is 
only  from  the  order  refusing  to  strike  out 
the  Judgment 

From  what  we  have  said.  It  follows  that 
>  the  order '  appealed  from  must  be  affirmed. 
Order  affirmed,  with  costs. 


(97  1U.  fn) 

NELSON  V.  WlLIiET  et  nx. 

(Court  of  Appeals  of  Maryland.    June  29. 

1903.) 

BONDS— RSFXRSNCK    TO    AGRBBHENT— PAROIj 
EVIDBNCB. 

1.  A  contract  by  which  N.  agreed  to  advance 
money  to  W.,  to  engage  In  the  canning  busiuess 
and  to  purchase  supplies  therefor,  W.  to  repay 
him,  and  to  give  bond  for  performance  of  his 
part  of  the  agreement,  may  be  shown  by  parol 
to  be  the  agreement  referred  to  in  a  bond  of 
even  date,  recitlug  that  W.  is  to  engage  in  the 
canning  bnsinees,  and  that  N.  has  agreed  to 
advance  certain  money  to  him  in  connection 
therewith,  and  pay  for  certain  goods  to  be 
used  therein,  and  conditioned  to  be  void  if  W. 
repay  to  N.  said  advances  and  the  money  ex- 
pended in  such  purchases. 

Appeal  from  Circuit  Court,  Howard  Coon- 
ty;  William  H.  Thomas,  Judge. 
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Action  by  WnUam  O.  Nelson  agHlnst 
George  P.  WUley  and  wife.  Judgment  for 
defendants.    PlalntUt   appeals.    Beversed. 

The  following  Is  the  agreement  referred  to 
In  the  opinion: 

'rrhis  agreement,  made  this  8th  day  of 
April,  In  the  year  1897,  by  and  between 
George  P.  WUIey,  hereinafter  styled  the 
'principal,'  and  William  O.  Nelson,  hereinaft- 
er styled  the  'agent,'  wltnesseth:  Whereas, 
the  principal  is  about  to  engage  In  the  busi- 
ness of  manufacturing  canned  goods  at  hla 
factory,  situate  at  Patuxent,  Anne  Arundel 
county,  Maryland,  and  desires  to  constitute 
the  agent  as  his  sole  representative  for  the 
sale  of  his  manufactured  products;  now, 
therefore,  the  said  prlndpai  and  agent  here- 
by mutually  covenant  and  agree  as  follows: 

"<1)  That  the  principal  shall  can  fruits 
and  vegetables  at  his  said  factory  in  a  flrst- 
class  manner,  and  In  as  large  quantities  as 
possible  consistently  with  the  capacity  of 
his  factory  and  the  demands  of  the  market, 
paying  all  exipenses  of  said  factory  and  the 
conduct  of  the  said  business;  and  that  he  shall 
give  the  agent  free  access  to  the  said  fac- 
tory at  all  times,  free  supervision  of  all 
books  and  pax)ers  relating  to  the  said  busi- 
ness, Including  bis  correspondence,  and  a 
full  report  of  the  condition  of  the  said  busi- 
ness whenever  the  agent  shall  see  fit  to  de- 
mand it;  and  that  he  shall  also  give  the 
agent  an  advisory  position  in  the  manage- 
ment of  the  said  business.  If  the  said  agent 
shall  desire  It 

"(2)  That  the  agent  shall  purchase  for  the 
principal,  at  the  beginning  of  the  ensuing 
canning  season,  that  Is  to  say,  on  or  before 
the  first  day  of  August,  1897,  the  following 
goods,  to-wit:  Twenty-five  pounds  of  tomato 
seed,  fifty  bushels  of  sugar  corn  seed,  ten 
bushels  of  lima  bean  seed,  ten  bushels  of 
red  valentine  bean  seed,  one  hundred  •  tons 
of  fertilizer,  and  one  thousand  dollars  worth 
of  stock  for  the  use  of  the  factory  stdre, 
the  said  goods  to  be  bought  for  account  of 
the  principal  and  In  his  name,  and  delivered 
at  Patuxent,  Maryland,  the  agent  making 
advances.  If  necessary,  to  pay  for  the  said 
goods  and  their  freight,  and  that  thereafter 
the  agent  shall  purchase  and  forward  to 
Patuxent  such  goods  or  stock  as  may  be 
necessary  to  meet  the  demands  of  the  said 
factory,  and  such  cans,  solder,  add,  cases, 
and  labels  as  may  be  needed,  and  to  make 
advances  of  cash.  If  needed  by  the  prindpal: 
provided,  however,  and  it  Is  hereby  special- 
ly agreed,  that  the  aggregate  amount  ad- 
vanced by  the  agent  as  herein  provided, 
whether  for  the  purchase  of  goods  or  In 
cash,  shall  not  exceed  at  any  one  time  the 
net  cost  of  the  canned  goods  manufacture^ 
up  to  that  time,  and  shall  In  no  case  be  more 
than  sixty-six  per  cent  of  the  market  or 
selling  value  of  the  said  goods. 

"(8)  That  the  principal  shall  transfer  to 
the  agent  by  means  of  warehouse  receipts 
the  title  to  the  said  goods  as  fast  as  they 
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are  manufactured,  for  the  pnrpose.  of  .jse- 
cnrlng  the  said  advances,  and  shall  give  ta 
the  agent  exclusive  control  of  the  same,  and 
the  exclusive  right  to  sell  the  product  of 
his  factory  at  prices  in  the  discretion  of  the 
tigent;  that  the  principal  shall  pay  to  the 
agent  a  commission  of  five  per  cent,  on  the 
price  of  all  goods  purchased  by  the  said 
agent  on  account  of  the  principal,  five  per 
cent,  on  the  price  of  all  manufactured  goods 
sold  by  the  agent,  and  six  per  cent  per  an- 
num on  all  sums  of  money  advanced  by  the 
agent  under  the  terms  of  this  agreement. 
The  agent  on  his  part  agrees  to  sell  the 
canned  goods  manufactured  by  the  princi- 
pal as  rapidly  as  the  demands  of  the  market 
will  allow,  and  to  pay  over  to  the  principal 
all  moneys  collected  by  him  from  such  sales, 
after  deducting  the  commissions  herein  spec- 
ified, and  the  amount  of  all  bills  contracted 
for  by  him  on  behalf  of  the  principal  as 
herein  provided,  such  payment  to  be  made 
to  the  prlncl]?al  only  upon  a  settlement  of 
accounts  at  the  end  of  each  canning  season. 

"(4)  That  the  goods  purchased  by  the 
agent  and  forwarded  by  him  to  Fatuxent  for 
the  \ise  of  the  said  factory  shall  be  exchan- 
ged only  for  labor  or  materials  used  in  pro- 
ducing the  said  canned  goods,  and  shall  at 
all  times  be  represented  by  checks  given  out 
by  the  principal  for  labor  done  or  material 
furnished  to  the  said  factory,  which  checks 
shall  be  forwarded  weekly  to  the  agent  as 
vouchers. 

"(5)  That  the  principal  shall  give  to  the 
.agent  a .  boqd  of  indemnity,  signed  by  the 
principal  and  his  wife  Jointly,  for  the  faith- 
ful performance  of  his  part  of  this  agree- 
ment, and  shall  have  the  improvements  on 
property  belonging  to  the  principal,  or 
to  his  said  wife.  Insured  for  the  agent's  ben- 
efit and  to  the  agent's  satisfaction  against 
possible  losses  by  fire. 

"Witness  the  hands  and  seals  of  the  said 
parties  the  day  and  year  above  written. 
"[Signed]       George  P.  WUley.    [Seal.J 
"Wm.  O.  Nelson.        [Seal.] 

"Test:    Wm.  H.  Buckler." 

Argued  befoie  McSHBREr,  C.  J.,  and 
BRISCWB,  BOYD,  PBARCE,  SOHMUCKEK, 
and  JONES,  33. 

R.  R.  Boarman,  for  appellant  James  R. 
Brashears,  for  appellees: 

FKARCE,  J.  This  suit  was  brought  by 
William  O.  Nelson  against  George  P.  Wliley 
and  Alice  E.  WUley,  his  wife,  upon  a  bpnd 
In  the  penalty  of  $10,000,  executed  by  them 
to  bim,  and  bearing  date  April  8,  1897.  The 
recital  and  condition  of  this  bond  is  as  fol- 
lows: "Whereas  the  said  George  P.  WUley 
is  about  to  engage  In  the  canning  business, 
and  the  eald  William  0.  Nelson  has  agreed 
to  make  certain  advances  of  money  to  him 
in  connection  with  said  business,  as  weU  as 
to  pay,  if  necessary,  for  certain  goods  to  be 
used  by  the  said  WUley  in  connection  tylth 


the  same:  Now,  therefore,  the  condition  of 
this  obligation  is  such  that  If  the  said  George 
P.  WUley  6ha^  well  and  truly  repay  to  the 
said  William  O.  Nelson  the  said  advances 
with  Interest  and  shall  also  reimburse  to 
him  the  sums  of  money  expended  In  the  par- 
chase  of  goods  as  aforesaid,  then  this  obliga- 
tion to  be  void;  otherwise  it  Is  to  remain  in 
fuU  force  and  effect  In  law." 

The  declaration  set  forth  a  verbatim  copy 
of  an  agreement  under  seal  entered  into  be- 
tween the  said  Nelson  and  George  P.  WlUey, 
of  even  date  with  said  bond.  In  which  the 
said  WUley  was  styled  the  "principal"  and 
the  said  Nelson  was  styled  the  "agent"    We 
shall  request  the  reporter  to  set  out  the  agree- 
ment in   full  in  reporting  the  case.     This 
agreement  recites  that  whereas  the  principal 
is  about  to  engage  In  the  business  of  manu- 
facturing canned  goods  at  his  factory  situate 
at  Fatuxent  Anne  Arundel  county,  Md.,  and 
desires  to  constitute  the  agent  as  bis  sole 
representative  for  the  sale  of  his  manufac- 
tured products:    "now,   therefore,   the   said 
principal  and  agent  hereby  mntoally  cove- 
nant and  agree  as  follows."    Then  follow  a 
number  of  detailed  stipulations,  the  substance 
of  which  may  thus  be  condensed:    (1)  That 
the  principal  shall  can  fruits  and  vegetables 
in  as  large  quantities  as  the  capacity  of  his 
factory    will    permit      (2)  That    the    agent 
should  purchase  for  the  principal  on  or  be- 
fore  August  1,   1897,   certain   quantities  of 
tomato,  sugar  corn,  and  bean  seed,  100  tons 
of  fertilizer,  and  $1,000  worth  of  stock  for 
the  use  of  Idie  factory  store,  all  to  be  bought 
for  account  of  the  principal  and  In  his  name, 
and  to  be  delivered  at  Fatuxent  and  there- 
'  after  to  purchase  and   forward  such  goods 
and  make  such  advances  as  may  be  necessary 
to  conduct  said  business  for  the  season  of 
1897,  provided  the  aggregate  amount  so  fur- 
nished and  advanced  shaU  not  at  any  one 
time  exceed  the  net  cost  of  canned, goods  then, 
manufactured,  nor  more  than  66  per  cent  of 
the  market  value  thereof.    (3)  That  as  fast 
as  the  canned  goods  are  manufactured  the 
title   shall  be  transferred   to   the   agent  by 
warehouse  receipts  to  secure-  the  advances; 
that  the  agent  shall  have  the  exclusive  right 
to  sell  the  manufactured  goods;    that  from 
the  proceeds  of  sale  he  shall  deduct  all  ad- 
vances and  the  cost  of  all  goods  furnished, 
and  shall  pay  the  overplus  to  the  principal. 
<4)  Not  material  to  this  case.    (5)  "That  the 
principal  shall  give  to  the  agent  a  bond  of 
indemnity,  signed  by  the  principal  and  bis 
wife  Johitly,  for  the  faithful  performance  of 
his  part  of  this  agreement  and  shall  have 
the  improvements  on  the  property  b^onglng 
to  the  principal,  or  to  his  said  wife,  insured 
for  the  agent's  benefit -and  to  the  agent's 
satisfaction  against  possible  losses  by  fire." 
The  declaration  further  set  forth  that  Wliley 
and  wife,   in   accordance  with   said  agree- 
ment, and  at  the  same  time  it  was  made,  ex- 
ecuted  the    above-mentioned    bond    for  the 
faithful    performance    of    said    agreement; 
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alao,  that  WlUey  did  engage  In  casntng  In 
■aid  county  in  pursuance  of  said  agreement; 
tliat  Nelson  did  make  him  large  advances 
and  pay  for  large  amounts  of  goods  furnished 
him,  all  of  which  were  used  in  carrying  on 
the  business  under  said  agreement,  and 
amonnting  to  $16,308.23;  and  that  Nelson 
bad  received  from  Willey  nnder  said  agree- 
met^t  $8,892.15,  Bhowiog  a  balance  due  under 
said  agreement,  $6,476.08;  and  there  was 
filed  with  the  declaration  an  account  styled 
a  "bill  of  particulars,"  showing  in  detail  all 
the  charges  and  credits,  and  the  balance  due 
under  said  agreement 

The  defendants  pleaded  (1)  non  est  factum; 
(2)  payment  and  satisfaction;  (3)  that  plain- 
tiff prevented  performance  by  defendants  of 
their  contract;  (4)  that  plaintiff  broke  and 
repudiated  his  contract  with  these  defend- 
ants; (5)  that  defendants  had  performed  their 
part  of  said  contract  mentioned  in  the  dec- 
laration. Issues  were  then  Joined,  and 'at 
the  trial  the  bond  was  pnt  In  evidence,  and 
the  plaintiff  offered  the  agreement  mentioned, 
which  was  admitted  subject  to  exception. 
The  plaintiff  himself  testified,  subject  to  ex- 
ception, that  he  purchased  the  goods  and  ad- 
vanced the  money  mentioned  In  the  bill  of 
particulars,  and  that  the  agreement  and  the 
bond  were  made  on  the  same  day,  and  it 
-was  proved  by  another  witness  that  a  large 
quantity  of  such  goods  as  were  described  in 
the  bill  of  particulars  was  received  at  Wil- 
ley's  canning  house  during  the  season  of 
1897.  One  of  the  firm  of  Khnvan  &  Tyler, 
can  makers,  testified  that  they  sold  Nelson 
that  season  about  6,000  cases  of  cans,  which 
were  shipped  to  Willey;  and  Mr.  Shriner. 
a  canned  goods  broker,  testified  that  he  sold 
for  Nelson  and  Willey  a  large  part  of  the 
Roods  canned  by  Willey  in  the  summer  of 
1897,  and  that  the  goods  were  not  on  condi- 
tion. The  plaintiff  then  closed  his  case,  and 
the  defendants  moved  to  strike  out  the  agree- 
ment of  April  8,  1897,  and  all  testimony  of 
Nelson  in  reference  to  the  agreement,  and 
to  the  purchase  of  goods  and  the  advance  of 
money  thereunder.  The  court  granted  this 
motloo,  and  the  first  exception  was  taken 
to  this  ruling.  The  defendants  then  offered 
tb«  following  prayer:  "The  defendant  prays 
tbe  court  to  instruct  the  Jury  that  under  the 
pleadings  in  this  case  the  plaintiff  has  of- 
fered no  evidence  legally  saffldent  to  entitle 
him  to  recover,  and  their  verdict  must  be  for 
the  defendant"— which  the  court  granted,  and 
tbe  second  exertion  was  taken  to  this  rul- 
ing. 

It  was  not  distinctly  stated,  either  at  the 
argument  or  in  tbe  briefs,  upon  what  ground 
tbe  court  struck  out  the  agreement  of  April 
8,  1897,  and  the  testimony  of  Nelson  in  ref- 
erence to  the  money  advanced  and  the  goods 
famished  thereunder,  but  we  infer  from  the 
appellees'  brief  that  it  was  upon  the  view 
that  the  bond  did  not  refer  in  express  terms 
to  the  agreement  so  as  to  identify  it,  and  that 
parol  testimony  was  not  admissible  to  supply 
55  it 84 


the  connection.  Bat  we  eannot  agree  with 
this  view.  Where  the  parties  have  put  their 
contract  In  writing.  It  is  true,  as  stated  in 
Taylor's  Law  of  Evidence,  S  1026,  that  "the 
entire  contract  must  be  collected  from  the 
writings,  verbal  testimony  not  being  admissi- 
ble to  supply  any  defects  or  omissions  in 
the  written  evidence."  But  it  is  also  true, 
as  stated  in  the  same  section,  that  "it  will 
BUiBce  if  the  contract  can  be  plainly  made 
out  in  all  Its  terms  from  any  writings  of 
the  party  or  even  from  his  correspondence. 
Nay,  a  signed  letter  will  be  sufficient,. thougb 
it  does  not  contain  in  itself  any  one  of  the 
terms  of  the  agreement,  if  it  distinctly  re- 
fers to  and  recognizes  any  writing  which 
does  contain  them  all,  for  in  such  case  the 
well-known  maxim  of  the  law  'Verba  iUata 
inesse  videntur,'  will  be  held  to  apply." 

In  Cave  v.  Hastings,  L.  R.  7  Q.  B.  Dlv.  128, 
the  court  said:  "The  only  document  in  this 
case  that  was  signed  by  the  defendant  was 
tbe  letter  of  the  11th  of  February,  which 
does  not  in  itself  contain  the  terms  of  the 
agreement  Now,  I  adi^t  the  statement  of 
the  law  on  this  subject  contained  in  Dobell 
▼.-  Hutchinson,  3  A.  &  E.  355.  Lord  Denman, 
C.  J.,  there  says:  'The  cases  on  this  sub- 
ject are  not  at  first  sight  uniform,  but  on  ex- 
amination it  will  be  found  titat  they  estab- 
lish this  principle:  that  when  a  contract  in 
writing  or  note  exists  wb^ch  binds  one  party, 
any  subsequent  note  in  writing  signed  by  the 
other  is  sufficient  to  bind  him,  provided  it 
either  contains  in  itself  the  terms  of  the 
contract  or  refers  to  any  writing  which 
contains  them.'  The  letter  in  this  case  refers 
to  'our  arrangement.'  It  was  argued  that 
that  might  refer  to  some  other  and  different 
■p&Tol  arrangement;  but  it  seems  to  us  that 
this  reference  to  the  former  document  is 
sufficient  in  accordance  with  the  principle 
laid  down  in  Ridgway  v.  Wharton,  6  H.  L.  C. 
238.  In  that  case,  instructions  were  refer- 
red to,  and  it  was  held  that  parol  evidence 
might  be  given  to  identify  the  instructions 
referred  to  with  certain  Instructions  in  writ- 
ing." 

The  principle  applied  In  Ridgway  v.  Whar- 
ton is  very  clearly  stated  in  Taylor's  Law  of 
Evidence,  S  1024,  where  it  Is  stated  that  if 
one  agrees  in  writing  to  liquidate  tbe  debt 
of  another,  the  memorandum  need  not  specify 
the  amount  of  tbe  debt  The  author  says: 
"If  it  be  contended  that  the  memorandum 
is  Insufficieut  as  two  or  mor^  debts  may  be 
owing  from  a  third  party,  and  it  does  not 
appear  to  which  of  these  the  writing  applies, 
the  answer  is  clear,  namely,  that  the  court 
win  not  presume  the  existence  of  more  debts 
than  one,  but  will  call  upon  tbe  party  im- 
peaching the  document  to  furnish  proof  of 
that  fact" 

Here  the  bond  does  not  in  express  terms 
refer  to  the  agreement  by  its  date,  or  other- 
wise in  Itself  identify  it,  but  it  does  ex- 
pressly refer  to  an  agreement  by  Nelson  to- 
make  certain  advances  of  money  to  him  in 
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connection  with  the  business  of  canning,  in 
-which  he  tras  about  to  engage,  and  to  pay,  if 
necessarj,  for  certain  goods  to  be  used  by 
him  In  connection  with  said  business.  An 
agreement  in  writing,  corresponding  in  its 
terms  with  the  recital  of  the  bond,  and  bear- 
ing even  date  therewith,  was  offered  in 
evidence,  and  upon  the  principle  stated  in 
Taylor's  Law  of  Evidence,  and  in  Cave  t. 
Hastings,  supra,  it  should  have  been  admit- 
ted. The  court  will  not  presume  the  exist- 
ence of  more  than  one  agreement,  but  will 
call  on  defendant  to  furnish  proof  that  there 
was  some  other  agreement  to  which  the 
bond  did  or  might  refer.  And  upon  the 
same  authority  parol  testimony  was  properly 
admissible  here  to  identify  the  agreement  re- 
ferred to  in  the  bond  aa  the  same  offered 
in  evidence. 

These  principles  were  recognized  and  ap- 
plied in  Owings  V.  Emery  and  Gault,  7  Gill, 
410.  In  that  case,  Owings,  on  July  11,  1840, 
leased  to  Emery  and  Gault  his  Fox  Rock 
Quarry  for  six  years,  to  commence  November 
10,  1840;  the  lessees  to  get  out  yearly  40,000 
cubic  feet  of  stone  at  1%  cents  per  foot  or 
pay  for  that  amount  in  quarterly  install- 
ments. On  July  5th,  before  the  execution  of 
the  lease,  the  lessor  gave  the  lessees  a  re- 
ceipt stating  that  he  had  received  from  them 
$866,  "to  be  returned  to  them  in  granite 
stone  to  the  amount  of  169,300  feet  between 
Nov.  1st,  1840,  and  Nov.  10th,  1846,  from 
my  quarry,  known  by  the  name  of  Fox  Rock 
Quarry."  The  court  held  that  the  two  pa- 
pers must  be  taken  together  as  one  con- 
tract, must  be  construed  with  mutual  refer- 
ence to  each  other,  and  that  the  .amount  men- 
tioned In  the  receipt  must  be  considered  as 
advanced  on  account  of  rents  to  accrue  un- 
der the  lease;  saying:  "The  receipt  is  open 
to  no  rational  interpretation  unless  It  can 
be  made  to  refer  to  the  subsequent  lease." 
In  this  case  we  may  say  with  equal  con- 
fidence that  the  bond  is  open  to  no  rational  In- 
terpretation unless  It  can  be  made  to  refer 
to  the  agreement  of  even  date,  corresponding 
in  its  essential  stipulations  with  the  recitals 
of  the  bond. 

The  case  of  Marvin  v.  Brewer,  30  Md.  257, 
is  a  very  analogous  case,  though  there  the 
bond  referred  to  the  agreement  by  its  date, 
without,  however,  containing  in  itself  any 
one  of  the  terms  of  the  agreement,  and 
without  even  stating  the  amount  secured  by 
the  bond,  which  omission  the  court  said  was 
supplied  by  reference  to  the  agreement,  and 
held  tliat  "the  two  papers  constituted  in 
fact  one  executed  and  consummated  agree- 
ment," and  that  they  "effectuated  the  obvious 
intention  of  the  parties."  The  reference  in 
this  bond  to  the  essential  stipulations  of  the 
agreement,  in  connection  with  the  fact  that 
the  two  papers  were  concurrently  executed, 
are  quite  as  satisfactory  identification  of  the 
agreement  as  was  the  express  reference  to 
the  date  of  the  agreement  in  Marvin  v. 
Brewer. 


For  these  reasons  we  are  of  opinion  that 
the  court  erred  in  striking  out  the  agreement 
of  April  8,  1897,  and  the  testimony  of  Nel- 
son in  reference  thereto,  and  it  necessarily 
follows  that  there  was  error  in  granting  tbe 
defendants'  prayer. 

Judgment  reversed,  with  costs  to  the  ap- 
pellant above  and  below,  and  new  trial 
awarded.  ' 

an  Md.  443) 
WEIGAND   V.   FRATERNITIES   ACCI- 
DENT ORDER. 
(Court  of  Appeals  of  Maryland.    June  30, 1903.) 

BENEFICIAL       ASSOCIATIONS   —  CONTRACT  — 

RIOHTS    OF    BENEFICIARY— PROVISIONS   FOR 

DETERMINATION  —  APPEAL.      TO      SUPRBHB 

BODY— FAILURE  TO  APPEAL,— SUIT. 

1.  A  contract  between  a  beneficial  aasodation 

and  a  member  was  made  with  reference  to  the 

by-laws  and  regulations  of  the  asaociatioD.    One 

of  the  by-laws  provided  that  any  beneficiary 

considering  himself  aggrieved  by  the  decision 

of  the  grand  executive  committee  in  respect  to 

a  claim  for  benefits  must  appeal  to  the  grand 

couQcil.    BeU,  that  a  beneficiary  who  failed  to 

appeal   as   provided   for  in   the  by-laws  could 

not  maintain  an  action  at  law  on  her  claim. 

Appeal  from  Court  of  Cbmmon  Pleas; 
Henry  D.  Harlan,  Judge. 

Action  by  Barbara  Welgand  against  the 
Fraternities  Accident  Order.  From  a  Judg- 
ment for  defendant,  complainant  appeals. 
Affirmed. 

Argued  before  McSHBBRT,  a  J.,  and 
FOWLER,  BRISCOBi  BOYD,  PAGE, 
PEARCE,  and  SCHMUCKBR,  JJ. 

William  S.  Bryan,  Jr.,  for  appellant  R. 
B.  Tippett  and  Wm.  S.  Bansemer,  for  appel- 
lee. 

BRISCOE,  J.  This  Is  an  action  at  law 
brought  in  the  court  of  common  pleas  of 
Baltimore  City,  by  the  appellant,  the  widow 
of  Philip  Welgand,  of  Baltimore  City,  against 
tbe  appellee,  a  corporation,  conducting  a  fra- 
■  temal  insurance  business  for  the  benefit  of 
Its  members.  It  appears  that  tbe  appellee 
on  the  26th  day  of  January,  1900,  Issued  a 
certificate  of  membership  to  Philip  Welgand, 
payable  to  the  appellant  as  beneficiary,  for 
a  sum  not  exceeding  $3,000,  In  accordance 
with  and  under  tbe  provisions  of  the  laws 
governing  the  order.  Philip  Welgand  died 
on  the  9tb  of  June,  1900,  and  subsequently 
the  appellant,  the  beneficiary,  filed  her  claim 
for  benefits  with  the  order,  which  was  ap- 
proved by  the  grand  executive  committee,  for 
the  sum  of  $150.  The  appellant  declined  to 
accept  the  amount  as  thus  allowed,  and  on 
the  5th  of  December,  1901,  instituted  this 
suit  to  recover  the  sum  of  $3,000,  tbe  amount 
of  the  insurance  stated  in  the  policy.  To 
tbe  declaration  the  defendant  pleaded,  first, 
never  Indebted  as  alleged;  second,  never 
promised  as  alleged;  and,  third,  a  special 
plea.  The  first  and  second  pleas  were  with- 
drawn,  and  a   demurrer   was  Interposed  to 

f  1.  See  Beneflclal  ABuclatlopa,  vol.  t,  C«nL  Die.  I 
47;    IZMuranca,  ToL  iS,  Cent.  Dlft  |  US7. 


Digitized  by 


Google 


Md.> 


WEIGAND  7.  FRATERNITIES  ACCIDENT  ORDER. 


631 


the    third,   and,   as   tbls  plea   contains   the 
defense  relied  upon  by  the  company,  and  pre- 
bents  the  material  question  In  the  case,  It 
will  be  set  out  here.    The  plea  Is,  In  effect, 
as  stated  by  the  appellee  In  Its  brief,  as  fol- 
lows: "(1)  The  appellee  Is  a  sodal  and  ben- 
eficial order  having  a  lodge  system,  and  con- 
dnctlng  itself  for  the  sole  benefit  of  its  mem- 
bers, with  no  attempt  at  profit  making.    Its 
funds  are  raised  by  mutual  and  voluntary 
assessments  and  contributions.    (2)  The  con- 
tract bet'ween  the  api)ellant's  husband  and 
the  appellee  Is  embodied  in  bis  application  for 
membership,  the  certificate  of  memberslilp, 
and  the  laws  of  the  defoidant  order;    the 
latter  of  which  are  declared  to  be  binding 
upon  the  applicant  and  bis  beneficiary.     (3) 
Under  said  laws  the  grand  executive  com- 
mittee of  the  order  was  required  to  pass  upon 
and  decide  whether  payment  should  be  made 
of  the  claim  of  the  appellant.     (4)  That  un- 
der section  82  of  the  laws  of  the  appellee  any 
beneficiary  who  considers  the  decision  of  said 
grand  executive  committee  against  him  in  re- 
spect to  a  claim  for  benefits  is  unjust,  and 
not  in  accordance  with  the  order,  is  required 
to  appeal  in  the  following  manner;    that  is, 
'from  the   decision  of   the   grand  executive 
committee  to  the  grand  council,  within  sixty 
days  after  the  decision  is  rendered.'    (5)  The 
appellant  made  application  for  the  payment 
to  her  of  benefits  in  the  amount  of  three 
thousand  dollars  ($3,000).    The  grand  execu- 
tive committee,  acting  upon  the  application, 
came  to  a  decision  (upon  the  evidence  offered 
to  prove  that  the  deceased  died  by  such  ac- 
cidental means  as  was  within  the  intent  and 
meaning  of  the  laws  of  the  order)  that,  un- 
der the  laws  of  the  order,  the  appellant  was 
entitled  to   one   hundred   and  fifty  dollars 
($150),  and  no  more.    (6)  The  decision  of  the 
grand  executive  committee  was  Immediately 
made  known  to  the  appellant,  and  she  was 
further,  notified  that,  if  she  was  not  satisfied 
with  the  decision,  she  should  appeal  as  pre- 
scribed In  section  32  of  the  laws  of  the  order. 
The  appellant  refused  to  appeal,  which,  in  ef- 
fect, was  a  refusal  to  exhaust  her  remedies 
before  the  tribunals  of  the  defendant  order." 
The  demurrer  to  this  plea  was  overruled, 
and.  Judgment  being  entered  against  the  de- 
fendant for  the  amount  awarded,  the  plain- 
tiff has  appealed. 

The  legal  question  raised  on  the  demurrer, 
and  the  one  submitted  for  our  decision,  la 
whether  a  beneficiary  in  a  certificate  of 
fraternal  Insurance,  to  whom  the  policy  is 
payable,  is  precluded  from  bringing  a  suit 
in  a  court  of  law  to  recover  her  claim  by 
reason  of  the  existence  of  the  laws  of  the 
order,  which  require  any  ben^clary  who  con- 
siders the  decision  of  the  grand  executive 
committee  as  unjust,  and  not  In  accordance 
with  the  laws  of  the  order,  to  appeal  from 
ttie  decision  of  the  grand  executive  commit- 
tee to  the  grand  council  within  60  days  after 
tbe  dcddon  is  rendered.  Now,  whatever  may 
be  tbe  decisions  of  the  courts  elsewhere— 


and  It  may  be  conceded  they  are  not  In  ac- 
cord—the question  here  raised  has  been  set- 
tled in  this  state  by  the  decisions  of  this 
court  in  Anacosta  Tribe  v.  Murl>ack,  13  Md. 
94,  71  Am.  Dec.  625,  and  Osceola  Tribe  v. 
Schmidt,  57  Md.  98.  These  cases  were  relied 
upon  and  adopted  in  the  recent  case  of 
Triesler  v.  Wilson,  8»  Md.  177,  42  Atl.  926, 
and  it  is  there  said  that  in  private  beneficial 
InstltutlonB,  operating  on  the  members  only, 
they  may,  for  reasons  of  policy  and  con- 
venience affecting  their  welfare,  and  perhaps 
their  existence,  adopt  laws  for  their  govern- 
ment, to  be  administered  by  themselves,  to 
which  every  person  who  joins  them  assents, 
and  which  require  the  surrender  of  no  right 
that  a  man  may  not  waive;  and  ttiat  a  by- 
law, in  the  absence  of  fraud,  would  be  held 
conclusive  on  the  member.  In  the  case  at 
bar  it  will  be  seen  that  "the  laws  of  the 
order  as  then  In  force  and  to  be  hereafter 
enacted  by  the  grand  council"  were  speeiflcal- 
ly  made  a  part  of  tbe  contract  of  assurance, 
and  the  fund  was  payable  in  accordance  with 
and  under  the  laws  of  the  order  as  stated 
In  the  certificate  of  membership.  The  law 
of  this  association  provided  an  appeal  by 
the  beneficiary  from  the  decision  of  the  grand 
executive  committee  to  the  grand  coTmcU 
within  60  days  after  the  decision  was  ren- 
dered against  her,  and,  the  rule  being  a  valid 
and  reasonable  one,  the  appellant  was  clear- 
ly bound  by  it. 

But  It  is  urged  upon  the  part  of  the  appel- 
lant that  the  rules  and  regulations  of  ben- 
eficial and  voluntary  associations  regulating 
appeals  to  its  tribunals  are  only  valid  in 
so  far  as  they  relate  to  questtons  of  doctrine 
and  the  internal  management  of  the  order, 
and  have  no  reference  to  property  rights. 
We  do  not  so  construe  tbe  cases  upon  this 
subject.  In  Vandyke's  Oase,  2  Whart.  812, 
30  Am.  Dec.  263,  the  Supreme  CJourt  of  Penn- 
sylvania held  that,  where  a  beneficial  society 
decided  under  its  by-laws  that  a  member  was 
not  entitled  to  benefits,  tbe  decision  was  con- 
clusive upon  him.  This  case  was  cited  with 
approval  by  this  court  in  Osceola  Tribe  v. 
Schmidt,  57  Md.  98.  Applying  the  principle 
settled  by  these  cases  to  the  one  now  before 
us,  there  seems  to  be  no  valid  reason  why  the 
rule  should  not  apply  to  a  beneficiary  as 
well  as  to  the  member  insured.  The  contract 
of  membership  is  made  with  reference  to  the 
by-laws  and  regulations  of  the  association, 
and  these  are  treated  as  part  of  the  contract. 
Section  32  of  the  laws  of  the  order  provides 
that  it  shall  apply  to  any  member,  ben- 
eficiary, or  other  claimant,  and,  as  these  by- 
laws constitute  a  part  of  the  contract  between 
the  company  and  the  Insured,  and  as  the 
benefit  fund  is  made  payable  to  the  ben- 
eficiary "in  accordance  with  and  under  the 
provisions  of  the  laws  governing  the  order," 
the  appellant  must  be  held  subject  to  them. 

Finding  no  error  in  the  rulings  of  the  court, 
the  judgment  will  be  affirmed.  Judgment 
atfirmed,  with  costs. 
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CAMPBBn^Ii  T.  BALTIMORE  &  O.  IL  CO. 

(Court  of  Appeals  of  Maryland.    June  29, 
1903.) 

MALICIOUS    PROSECUTION— BVIDBNCH-CROSS- 
EXAMINATION— MALICE— PROBABLB 

CAUSB— £VIDENCB. 

1.  Where,  in  au  action  for  malicious  prosecu- 
tion, plaintiff  had  called  the  prosecutor  in  or- 
der to  show  the  arrest,  circumstances,  etc.,  it 
was  proper  to.  admit  bun  to  be  asked  wbetJier 
he  had  any  malice. 

2.  In  an  action  for  malicious  prosecution  the 
existence  of  the  facts  relied  on  to  constitute  the 
want  of  probable  cause  is  a  question  for  the 
jury,  but  what  will  amount  to  the  want  of"  prob- 
able cause  is  for  the  court. 

3.  In  an  action  for  malicious  prosecution  the 
actual  euilt  or  innocence  of  the  plaintiff  is  im- 
material, for,  even  if  innocent,  that  fact  is 
without  value  to  show  want  of  probable  canse^ 
provided  there  is  no  legally  sufficient  evidence 
from  which  it  can  be  rationally  inferred  that 
the  arrest  was  made  without  reasonable  cause. 

4.  In  an  action  for  malicious  prosecution  con- 
sisting of  the  arrest  of  plaintiS,  a  boy,  for  being 
unlawfully  on  the  cars  of  a  railroad  company, 
evidence  held  not  to  show  that  the  arrest  of 
plaintiff  was  made  withoat  probable  cause. 

Appeal  from  Court  of  Common  Pleas;  Hen- 
ry D.  Harlan,  Judge. 

Action  by  Henry  Campbell,  by  his  next 
friend,  Rosa  Campbell,  against  the  Baltimore 
&  Ohio  Railroad  Company.  From  a  Judg- 
ment for  defendant,  plalntiil  appeals.  Af- 
firmed. 

Argued  before  McSHERRY,  0.  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PEARCBt  and 
SCHMUCKER,  JJ. 

Ward  P.  Llttlg,  for  appellant  Duncan  K. 
Brent,  for  appellee. 

FOWLER,  J.  This  appeal  grows  out  of 
a  suit  for  malicious  prosecution.  It  appears 
from  the  evidence  that  Henry  Campbell,  a 
boy  about  17  years  old,  was  arrested  on  a 
warrant  sworn  out  by  Daniel  Scully,  a  spe- 
cial officer  of  the  Baltimore  &  Ohio  Railroad 
Company,  charging  him  with  being  unlawful- 
ly on  the  cars  of  tbat  company.  In  violation 
of  Act  1892,  p.  543,  c.  397.  He  was  commit- 
ted to  Jail  In  default  of  ball,  was  subsequent- 
ly released  on  ball,  tried  In  the  criminal  court 
of  Baltimore  City  before  a  Jury,  and  acquit- 
ted; whereupon  this  suit  was  brought  against 
the  railroad  company  in  the  court  of  com- 
mon pleas  to  recover  damages  for  malicious 
prosecution  and  false  arrest  At  the  In- 
stance of  the  defendant  the  learned  Judge  be- 
low took  the  case  from  the  Jury,  and  instruct- 
ed tbem  that  no  legally  sufficient  evidence 
•of  waut  of  probable  cause  had  been  offered 
by  the  plaintiff.  This  instruction,  of  course, 
resulted  In  a  verdict  and  Judgment  In  favor 
of  the  defendant,  and  the  plaintiff  has  ap- 
pealed. 

During  the  trial  four  exceptions  were  tak- 
«n  by  the  plaintiff;  two  of  them  relating  to 
the  rulings  of  the  court  upon  the  admlsslbll- 


f  2.  See  Malicious  Proiecution,  vol. 
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Ity  of  testimony,  one  to  the  granting  ot  tbe 
defendant's  prayer,  and  tbe  remaining  one 
to  the  overruling  of  bla  special  exception  to 
that  prayer.  This  exception  Is  based  apon 
the  objection  that  the  prayer  submits  ques- 
tions of  law  to  tbe  Jury  as  to  what  Is  proba- 
ble cause,  what  Is  malicious  prosecution,  and 
what  la  false  arrest  We  will  briefly  consider 
these  exceptions  In  the  order  named. 

1.  During  the  cross-examination  of  tbe  wit- 
ness Scully,  who  cansed  the  arrest  of  tbe 
plaintiff,  and  who.  It  is  conceded  for  the  pur- 
pose of  this  case,  was  acting  on  behalf  ot  the 
defendant,  was  asked  whether  he  had  any 
malice  or  reason  of  that  kind  for  arresting 
the  plaintiff.    The  objection  of  the  plaintlfl 
to  the  asking  of  this  question  was  overruled 
by  the  court.     The  propriety  of  this  ruling 
constitutes  the  first  exertion.    It  Is  appar- 
ent from  the  connection  In  which  this  ques- 
tion was  asked,  as  well  as  from  the  answer 
of  the  witness,  that  the  word  'Malice"  was 
here    used    In    Its    ordinary    and   colloquial 
meaning,  and  not  In  its  legal  sense,  as  defin- 
ed by  the  law  relating  to  actions  for  ma- 
licious prosecutions  and  false  arrest    In  the 
former  sense  It  Is  called  "malice  In  fact"  or 
"express  malice,"  and  its  existence  may  be 
established  by  proof  of  actual  bad  feeling, 
personal  hatred,  Or  111  will  on  the  part  of  the 
defendant  towards  the' plaintiff.    But  malice. 
In  its  legal  sense,  as  used  In  actions  like 
this,  "Is  not  to  be  considered  In  the  sense  of 
spite  or  hatred  agatnst  an  Individual,  but  of 
mains  animus,  and  as  denoting  that  the  party 
is  actuated  by   improper  and  Indirect  mo- 
tives" (Johns  V.  Marsh,  62  Md.  323);    or  as 
defined  by  Newell  on  Mai.  Pros.  c.  71,  |  7,  p. 
239,  It  means  "a  general  wldcedness  of  in- 
teut;   a  depraved  Inclination  to  do  harm,  or 
to  disregard  the  rights  or  safety  of  mankind 
generally."     It  is  said  (Poe,  PI.  {  194)  that 
malice  in  fact  In  contradistinction  to  legal 
malice,  may  always  be  shown  by  proof  of 
actual  bad  feeling  and  personal  hatred;  and 
therefore  when  the  plaintiff  called  the  wit- 
ness Scully  to  prove  that  he  arrested  the 
plaintiff,  and  the  circumstances  under  which 
the  arrest  was  made.  It  was  clearly  compe- 
tent for  the  defendant  to  show  that  he  was 
not  actuated  by  any  feeling  of  ill  will.  In  or- 
der to  exclude  an  Inference  of  malice  in  fact. 
The  answer  to   the   question   demonstrates 
that  the  witness  understood  the  question  as  it 
was  explained  to  him  at  the  time  it  was  ask- 
ed as  referring  to  actual  malice  or  UI  will, 
for  he  said  he  had  no  malice,  because  be  did 
not  know  the  plaintiff  or  any  of  the  family. 
We  find  no  reversible  error  In  this  ruling. 

2.  After  the  witness  had  answered  the 
question  Just  referred  to,  he  was  asked.  In 
continuing  the  cross-examination,  when  he 
swore  out  the  warrant  and  what  were  the 
facts  which  led  him  to  do  it  The  plaintUTs 
objection  to  this  question  was  also  overruled. 
We  think  there  can  be  no  doubt  tbe  question 
was  proper.  It  will  be  remembered  that  the 
witness,  under  cross-examination,  had  been 
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called  by  the  plaintiff  to  prove  that  he,  at  tbe 
instance  of  the  defendant,  and  as  Its  agent 
and  officer,  had  made  the  arrest  In  accord- 
ance with  certain  printed  general  Instmc- 
tions.  He  vas  not  asked,  however,  nor  did 
he  state  on  his  examination  in  chief,  the  t&ctn 
which  Induced  him  to  make  tbe  arrest 
These  facts  undoubtedly  form  a  part,  and  a 
most  Important  part,  of  the  transaction  which 
was  being  inquired  into,  and  had  a  direct  re- 
lation to  one  of  the  Issues  at  least,  namely, 
whether,  under  all  the  drcumstanees,  the  ar- 
rest was  Justifiable;  In  other  words,  wheth- 
er the  defendant  or  its  officer  had  probable 
canse  for  making  the  arrest.  It  would  have 
been  most  unfair  to  allow  the  plalntifTB  Wit- 
ness to  testify  to  the  jury  that  the  arrest 
was  made,  and  prevent  him  from  giving  in 
evidence  most  Important  and  necessary  facts 
to  show  that,  so  far  from  being  illegal,  the 
conduct  of  the  officer  was  entirely  justifiable. 
If  the  cross-examination  of  a  witness  could 
be  limited  and  confined  as  here  proposed  by 
the  plaintiff,  this  important  right  would  cease 
—and  very  properly  so— to  be  regarded  as  one 
of  tbe  principal  and  most  efficacious  tests 
which,  the  law  has  devised  for  the  discovery 
of  tmth.    1  Greenleaf  on  BJv.  i  446. 

3.  The  third  exception  relates  to  the  grant- 
ing of  the  defendant's  prayer  taking  the  case 
from  the  Jury  on  the  ground  that  thete  was 
no  legally  sufficient  evidence  of  want  of  prob- 
able cause.  In  the  first  place,  what  is  the 
well-settled  law  In  regard  to  this  question? 
Tbe  want  of  probable  cause,  It  has  often 
been  said  by  this  and  many  other  courts.  Is' 
a  mixed  question  of  law  and  fact  As  to  the 
existence  of  the  facts  relied  on  to  constitute 
the  want  of  probable  canse,  that  la  a  ques- 
tion for  the  Jury,  but  what  will  amount  tO 
tbe  want  of  probable  cause  in  any  case  is  a 
question  of  law  for  tbe  court.  Boyd  v.  Cross, 
35  Md.  197.  In  the  opinion  of  this  court  In 
tbe  case  Just  cited  It  is  said,  "The  Jnry,  in 
our  practice,  are  always  instructed  hypotltet- 
Ically  aS'  to  what  constitutes  probalde  canse, 
or  tbe  want  of  It,  leaving  it  to  them  to  find 
tbe  facts  embraced  In  the  hypothesis."  But 
in  the  case  before  us  the  controlling  question 
is  whether  the  testimony  discloses  any  facts 
or  circumstances  from  which  It  could  be  ra- 
tionally Inferred  that  Scully  acted  without 
reasonable  canse  to  believe  that  the  plaintiff 
was  gnllty  of  the  violation  of  law  for  which 
he  was  arrested.  Bowen  v.  Tascoe,  84  Md: 
497,  36  AtL  486.  This  is  a  question  of  law 
for  the  court,  and  in  considering  it  we  must 
remember  that  the  actual  gnilt  or  innocence 
of  the  plaintiff  Is  immaterial,  for,  even  if  It 
be  conceded  that  he  was  innocent,  yet  that 
fact  is  wlthont  value  to  show  want  of  prob- 
able cause,  provided  there  is  no  legally  suffi- 
cient evidence  from  which  it  can  be  ration- 
ally inferred  that  the  arrest  was  made  with- 
out reasonable  cause.  What,  then,  are  the 
facts  upon  wblih  the  pl&lntiff  relies  to  estate 
llsh  a  want  of  probable  cause?    In  the  first 


place,  there  Is  proof  oC  acquittal,  and  that 
in  point  of  fact  the  plaintiff  was  not  guilty 
of  tbe  charge  on  which  he  was  arrested.  But 
these  facts  were,  of  course,  unknown  to  the 
defendant  and  its  officer.  The  latter  testified 
that  as  he  and  a  companion  officer  thought, 
they  saw  two  persons  or  boys  standing  on  the 
coal  cars  of  the  defendant  They  retreated, 
and  approached  in  another  direction,  in  order 
to  catch  the  boys.  When  they  arrived  at  the 
place  near  where  the  boys  were,  they  saw 
them.  One  of  them  was  standing  there  with 
a  coal  bucket  in  his  hand,  filled  with  coal, 
and  the  other  one  (Henry  Campbell,  the  plain- 
tiff) was  standing  within  four  or  five  feet 
of  the  other  boy,  whose  name  was  Geidt 
Oeidt  was  arrested,  but  the  plaintiff  escaped 
by  running  away.  Geldt  told  the  officers  that 
the  plaintiff  was  the  boy  who  had  been  on 
the  car  with  him,  and  gave  Information  as  to 
his  own  and  the  plaintiff's  residence.  This 
information  as  to  residence,  upon  careful  in- 
quiry, the  officers  found  to  be  correct  Upon 
this  state  of  case,  the  arrest  was  made,  and, 
in  our  opinion,  after  a  very  careful  examina- 
.tlon  of  the  testimony,  we  have  not  found 
any  fact  or  circumstance  from  which  it  could 
be  rationally  Inferred  that  Scully  made  the 
arrest  without  reasonable  cause  to  believe 
that  Campbell  was  guilty  of  tbe  charge  on 
which  he  was  arrested.  The  officer  relied, 
and,  we  think,  under  the  circumstances,  he 
had  a  right  to  rely,  upon  the  information  giv- 
en to  him  by  the  plaintiff's  companion.  In 
Boyd  V.  Cross,  supra,  quoting  fi'om  the  opin- 
ion of  Justice  Washington  in  Munns  v.  De 
Nemours,  3  Wash.  O.  C.  31,  Fed.  Cas.  No. 
9,928,  it  Is  said:  "Courts  and  Juries,  and 
the  law  officers  whose  dnty  it  is  to  conduct 
the  prosecution  of  public  offenders,  must  in 
most  instances,  if  not  in  all,  proceed  upon 
the  information  of  individuals;  and  if  these 
actions  [for  malicious  prosecution]  are  too 
much  encouraged— if  the  Informer  acta  upon 
his  own  responsibility,  and  is  bound  to  make 
good  his  charge  at  all  events,  under  the  pen- 
alty of  responding  In  damages  to  the  accused 
—few  will  be  found  bold  enough,  at  so  great 
a  risk,  to  endeavor  to  promote  the  public 
good.  The  Informer  can  seldom  have  a  full 
view  of  the  whole  ground,  and  must  expect 
to  be  frequently  disappointed  by  evidence 
which  the  accused  only  can  furnish.  Even 
if  he  be  possessed  of  the  whole  evidence,  he 
may  err  in  Judgment;  and  in  many  instances 
a  Jnry  may  acquit,  where,  to  Ills  mind,  the 
proofs  of  guilt  were  complete."  These  re- 
marks apply  with  equal  force  to  officers  of 
the  law  whose  duty  it  is  to  make  the  arrest. 
4.  But  finally  it  was  contended  that  the 
granted  prayer  is  bad  In  form,  because  It 
submits  questions  of  law  to  the  Jury.  It  does 
not  however,  submit  anything  to  the  Jury- 
either  questions  of  law  or  of  fact  They  were 
told  that  the  evidence  offered  by  the  plaintiff 
to  prove  an  essential  part  of  his  case  was  not 
legally  sufficient  for  that  purpose,  and  that 
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therefore  tbelr  verdict  must  be  for  the  de- 
fendant   This,  we  have  already  said,  was, 
under  the  facts  of  this  case,  a  proper  instruc- 
tion. 
Judgment  afBrmed,  with  costs. 


(205  Pa.  6ES) 

WEBER  T.  ASCHBACKEB. 

(Supreme  Conrt  of  Pennsylyania.    May  4, 
1903.) 

FRAUDULENT  CONVBYANCE— QUESTION  OP 

GOOD  FAITH. 
1.  Two  months  after  verdict  against  him,  one 
who  had  purchased  real  estate  pending  the  tri- 
al, and  taken  title  in  his  wife's  name,  with  his 
wife  conveyed  the  land  to  a  third  person. 
Plaintiff  brought  ejectment  against  the  grantee 
after  purchasing  fne  property  at  sheriff's  sale 
as  that  of  defendant.  There  was  evidence  that 
the  property  was  taken  by  defendant  in  the 
name  of  his  it'ife  in  order  that  he  might  not 
lose  it  if  anything  happened  to  him,  and  that 
the  purchaRer  and  his  wife  conveyed  it  to  de- 
fendant without  consideration.  Held,  that  the 
question  of  the  good  faith  of  the  transaction 
was  for  the  jury. 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County;    Beltler,  Judge. 

Action  by  Harriet  Weber,  administrator  of 
Elizabeth  Dawes  Bewley,  against  Anna  Maria 
Ascbbacker.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Reversed. 

Errors  assigned  were  in  the  following  form: 
"(1)  The  court  below  erred  In  ruling  out- 
plaintiff's  evidence  showing  the  chain  of  cir- 
cumstances constituting  the  fraud  upon  plain- 
tiff's rights  as  creditor  of  Aman,  and  show- 
ing that  both  Aschbacker  and  wife  had 
knowledge  that  the  conveyance  to  defendant 
was  a  fraudulent  conveyance,  designed  to 
hinder  and  delay  plaintiff  in  the  collection 
of  her  judgment  against  Aman.  (2)  The 
court  erred  In  refusing  to  allow  cross-exami- 
nation of  defendant's  witness  upon  material 
points  testified  to  in  his  examination  In  chief. 
(8)  .The  court  erred  In  affirming  defendant's 
point  and  giving  binding  instructions  to  the 
jury.  The  point  of  defendant  affirmed  was: 
'Under  all  the  evidence  in  this  case,  your 
verdict  must  be  for  the  defendant  Decision: 
I  affirm  defendant's  point,  and  direct  the 
Jury  to  find  for  the  defendant'  (4)  The  court 
erred  in  not  submitting  the  facts  of  the  case 
to  the  jury." 

Argned  before  MITCHELL,  DEAN, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

Carrie  B.  Kilgore,  for  appellant  Charles 
Knittel,  for  appellee. 

BROWN,  J.  In  1889  Elizabeth  Dawes 
Bewley,  now  deceased,  who  was  the  plaintiff 
below,  was  a  creditor  of  Anton  Aman.  She 
brought  suit  against  him  in  coart  of  com- 
mon pleas  No.  1  of  Philadelphia  connty  to 
December  term,  1889,  No.  203,  and  in  April, 
1891,  recovered  a  verdict  against  him.  She 
revived  the  judgment  entered  on  the  verdict 
and  In  the  spring  of  1899  there  was  due  on 
it  the  sum  of  $2,150.10,  when  she  issued  exe- 


cution, and  had  the  sheriff  sell  the  premises 
In  controversy  as  the  property  of  Aman,  al- 
leging that  the  title  of  Anna  Maria  Ascb- 
backer, formerly  Mary  Iflrig,  and  so  named 
in  the  testimony,  was  that  of  a  fraudulent 
grantee,  who  had  taken  the  title  from  Aoaan 
and  his  wife  for  the  purpo^  of  aiding  bim 
In  his  effort  to  delay,  binder,  and  defiand 
her,  his  judgment  creditor.  Four  assign- 
ments of  error  were  filed  when  this  case 
was  argued.  The  first  and  second,  in  general 
terms,  allege  error,  and,  being  In  violation  of 
our  rule,  cannot  be  considered.  After  argu- 
ment additional  assignments  were  filed,  but 
we  will  not  pass  upon  them.  Some  of  them 
may  possess  merit,  but  there  was  no  reason 
for  not  filing  them  in  time  and  inserting 
them  in  the  original  paper  book.  We  will 
consider  only  the  third  and  fourth  assign- 
ments originally  filed,  which  are  substan- 
tially one,  and  complain  of  the  court's  affirm- 
ance of  defendant's  point  that,  under  the  evi- 
dence, the  verdict  must  be  in  her  favor. 
The  plaintiff  offered  testimony  to  show  that 
Anton  Aman  had  been  the  purchaser  of  the 
lot,  but  that  the  title  was  put  in  the  name 
of  his  wife  that  he  might  not  lose  It  'if  any- 
thing happened"  to  him.  The  deed  to  the 
wife  is  dated  October  17,  1890.  At  the  time 
the  suit  of  Mrs.  Bewley  to  recover  ber  claim 
against  Aman  was  pending  in  the  common 
pleas,  upon  which,  six  months  later,  she  re- 
covered her  verdict.  There  was,  therefore, 
sufficient  to  justify  the  contention  of  the 
plaintiff  below  that  the  property  really  be- 
longed to  Anton  Aman,  and  that  the  con- 
veyance to  his  wife  was  for  the  purpose  of 
delaying,  hindering,  and  defrauding  her. 
Within  two  months  from  the  time  the  ver- 
dict was  obtained  against  him  for  bis  in- 
debtedness to  Mrs.  Bewley,  Aman  and  his 
wife  conveyed  the  lot  to  Mary  Iffrlg.  The 
testimony  of  Mrs.  Aman  is  that  they  did 
not  receive  a  penny  from  Mary  Iflrig  for 
the  conveyance  of  the  property,  and  that  slie 
agreed  she  would  give  It  back  again— "sign 
it  back  to  our  name."  The  learned  trial 
judge,  daring  the  progress  of  the  trial,  said 
to  counsel  for  plaintiff  that  it  would  be 
proper  to  prove  that  the  property  was  con- 
veyed by  Aman  to  Iffrlg  with  the  under- 
standing on  the  tetter's  part  "that  she  should 
hold  It  to  cover  the  property  from  Aman's 
debt."  Whether  she  did  so  hold  It  or  not— 
'cvhether  she  took  title  to  It  for  such  a  ptir- 
pose  and  so  held  It— was  the  one  question  for 
the  jury's  consideration.  But  it  rarely,  if 
ever,  happens  that  the  victim  of  a  fraud, 
sncb  as  is  charged  here,  can  prove  by  a 
direct  admission  of  the  fraudulent  grantee 
what  the  purpose  of  the  conveyance  was, 
for,  as  in  all  cases  of  a  conspiracy  to  do  a 
wrong,  the  parties  to  it  try  to  conceal  their 
Iniquity;  and  only  by  considering  all  the 
circumstances  in  connection  with  a  convey- 
ance alleged  to  be  fi-auduleni  can  it  be  de- 
termined what  the  real  intention  of  the  par- 
ties to  it  was. 
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Aa  unsatisfactory  as  the  presentation  of 
this  case  has  been  to  us,  we  are  of  one  mind 
that,  under  the  facts  dereloped  on  the  trial, 
the  learned  Judge  below  should  have  submit- 
ted to  the  Jury  the  question  of  Mary  IflTrlg's 
good'  faith.  There  was  sufficient  to  Justify  a 
finding  that  she  was  not  an  honest  purchaser, 
but  a  party  to  a  scheme  to  delay,  binder,  and 
defraud  the  plahitifT. 

Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 


(106  Pa.  SE2) 

KNIGHT  V.  SOMERTON  HILLS 
CBMETERY. 

C«preme  Court  of  PennsylTanla.    May  4, 

1903.) 

ASSmiPSIT— AFFIDAVIT  OF  DBFBNSB. 

1.  Plaintiff  sued  a  corporation  to  recover  mon- 
eys alleged  to  have  heea  loaned.  Defendant 
filed  an  affidavit  of  defense,  averring  that  the 
moneys  claimed  to  have  been  loaned  to  the  de- 
fendant were  not  the  moneys  of  plaintiff,  but 
were  the  proceeds  of  certificates  placed  in  the 
hands  of  plaintiff  by  persons  named,  in  trust 
to  Bell  and  apply  the  proceeds  to  the  purpose 
of  the  defendant.  Beld  a  sufficient  affidavit  of 
defense. 

Appeal  from  Court  of  Oommon  Pleas, 
Pblladelpbla  County. 

Action  by  Samuel  I.  Knight  against  the 
Somerton  Hills  Ctemetery  to  recover  on  a 
loan.  From  an  order  discharging  a  role  for 
Judgment  for  want  of  an  affidavit  of  defense, 
plaintiff  appeals.    Affirmed. 

The  defendant's  affidavit. of  defense  was 
as  follows:  "The  moneys  In  the  plaintiff's 
statement  of  claim,  mentioned  as  having  been 
loaned  by  the  said  plaintiff  to  the  said  de- 
fendant, were  not  the  moneys  of  the  plaintiff, 
but  were  the  proceeds  of  certificates  placed 
In  the  bands  of  said  plaintiff  by  Reese  Car- 
penter and  others,  In  trust  to  sell  and  apply 
the  proceeds  to  the  purposes  of  the  defend- 
ant He  was  not  the  owner,  but  was  acting 
In  the  matter  as  the  agent  of  the  said  Car- 
penter, and  for  convenience  the  certificates 
were  placed  in  his  name.  The  receipts,  of 
which  copies  are  annexed,  were  executed  by 
blm  to  himself,  and  the  seal  of  the  company 
affixed  without  the  authority  of  the  board, 
and  without  the  knowledge  and  authority  of 
any  officer  of  the  company.  Some  months 
before  suit  was  brought,  his  authority  to  act 
in  the  matter  was  revoked,  and  he  no  longer 
has  any  Interest  in  the  claim  which  he  now 
makes,  nor  right  nor  authority  to  represent 
the  same,  and  the  defendant  is  not  indebted 
to  him  in  any  amount  whatever." 

The  supplemental  affidavit  of  defense  was 
as  follows:  "Joseph  Ogden,  being  duly  sworn 
according  to  law,  doth  depose  and  say  that 
iu  the  original  affidavit  of  defense  deponent 
stated  that  the  moneys  claimed  to  have  been 
loaned  by  the  plaintiff  to  the  defendant  com- 
pany were  not  liis  own,  but  were  the  pro- 
ceeds of  certain  certificates  placed  in  bis 
■  hands  by  Reese  Carpenter  and  others.    In 


the  supplemental  brief  submitted  on  behalf 
of  the  plaintiff  it  Is  alleged  that  ttae  affida- 
vit did  not  disclose  the  names  of  the  prin- 
cipals, nor  aver  that  the  real  owner  has  made 
demand  for  payment  or  had  threatened  suit 
In  order  to  prevent  any  misapprehension,  de- 
ponent asks  leave  to  say  further  that  he  be- 
came vice  president  of  the  defendant  com- 
pany in  January,  1899,  and  from  that  time 
until  about  November  1,  1901,  the  plaintiff 
never  mentioned  the  existence  of  any  such 
claim  as  he  now  sets  up.  About  November 
1,  1901,  after  he  had  left  the  office,  the  plain- 
tiff first  stated  to  the  deponent  that  he  had 
such  a  claim.  Deponent  expressed  surprise, 
went  to  New  York  and  made  Inquiry  upon 
the  subject,  and  was  told  by  Reese  Carpenter 
that  he  had  placed  certain  certificates  of 
Interest  In  the  company  in  the  hands  of 
Knight  for  sale,  as  his  agent  and  trustee, 
with  Instructions  to  apply  the  proceeds  to  the 
uses  of  the  company.  It  had  not  been  de- 
termined in  what  way  the  company  would 
be  asked  to  recognize  these  advances,  nor 
had  there  been  any  agreement  as  to  the 
compensation  be  was  to  allow  to  the  plaintiff. 
Reese  Carpenter  had  been  mainly  instru- 
mental in  starting  the  company,  and  ills  re- 
latiohs  to  if  and  the  other  parties  in  Interest 
were  such  that  he  did  not  wish  to  enforce 
repayment  of  the  advances  in  such  way  as 
to  endanger  the  operations  of  the  company, 
or  to  bring  suit  against  it  Reese  Carpenter 
further  stated  to  deponent  that  the  plaintiff's 
authority  to  act  for  him  in  the  matter  liad 
been  revoked,  and  Ills  agency  ended.  De- 
ponent endeavored  to  secure  intervlevra  be- 
tween the  plaintiff  and  Reese  Carpenter,  with 
a  view  to  adjustment  but  the  plaintiff  re- 
fused to  go  to  New  York  for  the  purpose. 
Deponent  therefore  avers  that  Reese  Car- 
penter was  the  owner  of  the  certificates  of 
interest  placed  in  the  hands  of  the  plaintiff 
for  sale;  that  the  plaintiff  had  no  Interest 
therein  except  to  a  reasonable  compensation, 
for  which  he  had  been  willing  to  trust  to 
Carpenter,  without  having  any  express  agree- 
ment as  to  the  amount;  that  the  plaintUCs 
agency  had  been  revoked  before  this  suit  was 
brought;  and  that  Carpenter  told  these  facts 
to  the  deponent  but  had  then,  and  has  now, 
no  purx)ose  to  enforce  repayment  by  suit,  as 
by  so  doing  he  would  Impair  his  other  inter- 
ests in  the  company  and  prejudice  those  to 
whom  the  plaintiff,  as  his  agent  had  sold 
and  delivered  the  certificates,  for  the  proceeds 
of  which  he  now  brings  suit" 

Argued  before  MITCHELL,  DBAN, 
BROWN,  MESTRBZAT,  and  POTTER,  JJ. 

Joseph  de  F.  Jnnkln,  for  appellant  Rich- 
ard 0.  Dale  and  Samuel  Dickson,  for  appel- 
lee. 

PER  CURIAM.  The  affidavit  of  defense 
avers  explicitly  and  positively  that  "the 
moneys  in  the  plaintiff's  statement  of  claim 
mentioned  as  having  been  loaned  by  the  said 
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plalntUC  to  tbe.  said  defendant  were  not  the 
moneys  of  tbe  plaintiff,  but  were  the  pro- 
ceeds of  certificates  placed  In  the  hands  of 
.  said.  plalntUC  by  Reese  Carpenter  and  others 
in  trust  to  sell  and  apply  the  proceeds  to 
the  purposes  of  the  defendant"  It  Is  true 
that  tbe  affidavit  Is  weakened  somewhat  by 
the  concluding  averment  that  deponent  "is 
informed  and  believes  and  expects  to  prove" 
the  said  matters,  which  was  unnecessary 
where  the  first  part  was  stated  positively  as 
of  his  own  knowledge.  The  supplemental  af- 
fidavit enlarges  the  recital  of  facts,  and  per- 
haps gives  ground  to  infer  that  the  whole 
story  is  not  yet  before  the  court.  But  in  the 
face  of  the  positive  averment  above  quoted 
that  the  moneys  sued  for  by  plaintiff  were 
not  his  own,  but  were  paid  over  by  him  as 
agent  or  trustee  for  the  benefit  of  defendant, 
the  court  could  not  safely  give  Judgment 
The  case  is  one  for  fuller  development  of  the 
facts  before  a  jury. 
Judgment  aflSrmed. 


(806  Fa.  6tt) 

In  re  FIRST  CHURCH  OF  CHRIST, 

SCIENTIST. 

(Supreme  Court  of  Pennsylvaiiia.    May  4, 

1908.) 

CORPORATIONS— APPLICATION    FOR    CHARTBR 
-CHRISTIAN  SCIENCE. 

1.  Petitioners  applied  for  a  cliarter  to  estab- 
lish a  place  of  public  worship  to  preach  the 
doctrine  as  found  in  the  Bible  and  the  Christian 
Science  text-book  of  Mary  B.  O.  Eddy.  The 
evidence  showed  that  the  purpose  was  not 
merely  to  establish  a  form  of  worship,  but  to 
educate  persons  for  treatment  of  disease  by 
inaudible  prayer,  and  that  nothing  wag  neces- 
sary to  qnalify  as  such  a  teacher,  except  to 
study  the  system  taught  in  the  book  of  Mrs. 
Eddy,  without  any  knowledge  of  anatomy,  phys- 
iology, or  hygiene;  the  theory  of  the  system 
l>eing  that  all  diseases,  even  of  a  contagious 
character,  were  mere  beliefs,  and  not  real  facts. 
Seld,  that  the  application  for  the  charter  was 
properly  denied,  as  opposed  to  the  general  pol- 
icy of  the  state  in  reference  to  the  treatment 
and  existence  of  diseases. 

Appeal  frofti  Court  of  Common  Pleas, 
Philadelphia  County. 

In  the  matter  of  the  application  of  the 
First  Church  of  Christ,  Scientist,  for  a  char- 
ter. From  a  decree  dismissing  exceptions  to 
the  master's  report,  Charles  J.  Moore  and  oth- 
ers appeal.    Affirmed. 

The  following  Is  tbe  master's  report: 
"The  applicants  are  members  of  a  congre- 
gation, composed  of  about  180  persons,  who 
have  been  worshiping  in  the  church  edifice 
on  Chestnut  street,  above  Eighteenth  street 
Tbey  have  been  a  congregation  for  about  10 
years,  and  desire  to  be  Incorporated  as  a 
church  under  the  laws  of  the  state  of  Penn- 
sylvania. The  purposes  for  which  they  de- 
sire to  be  Incorporated  are  stated  in  clause  I 
of  their  application,  as  follows:  To  eatabUsh 
and  maintain  a  place  for  the  support  of  pub- 
lic worship  and  to  preach  the  gospel  acccHrd- 
Ing  to  the  doctrines  of  Christ  Jesus  as  found 


in  the  Bible  and  the  Christian  Science  text- 
book, "Science  and  Health,  with  Key  to  the 
Scriptures,"  by  Mary  Baker  G.  Eddy.*     The 
witnesses  uniformly  agree  that  the  Christian 
Science  Church  'differs  from  other  Christlaxi 
beliefs  In  endeavoring  to  practice  tbe  entire 
command  of  the  Master,  who  founded   tbe 
Christian  religion,  in  which  he  said:   "Preach 
the  gospel  and  heal  the  sick."    The  ordtnary 
church  attempts  merely  to  preach  tbe  go^eL 
The  Christian  Science  Church  preaches  tbe 
gospel  and  heals  the  sick.'    It  appears  that 
the  method  of  healing  tbe  sick  Is  simply  and 
solely  by   Inaudible  prayer.     The   book   of 
Mrs.    Eddy,   entitled,    'Science   and    Healtb, 
with  Key  to  tbe  Scriptures,'  shows  that  tbe 
church  Is  not  only  an  organization  to  Incul- 
cate a  creed  or  to  establish  a  form  of  wor- 
ship, but  also  to  accomplish  the  cure  of  dis- 
ease.   Not  only  does  the  church  preach   tbe 
gospel  as  found  in  the  Bible  and  In  tbe  book 
of  Mrs.  Eddy,  but  It  also,  through  Its  beal- 
ers,  attempts  the  cure  of  disease.     In  fact, 
the  longest  chapter  in  tbe  book  Is  entitled 
'Christian  Science  Practice,'  and  contains  in- 
structions in  detail  as  to  tbe  mode  of  treat- 
ment    The   fundamental   principle    of   tbe 
teaching  is  tliat  what  is  termed  'disease'  bas 
no  real  existence.    The  doctrine  is  set  forth 
on  page  188  as  follows:    'What  is   termed 
"disease"  does  not  exist;'  and  on  page  184 
as  follows:  'The  so-called  laws  of  bealth  are 
simply  laws  6f  mental  belief.    The  premises 
lielng  erroneous,  the  conclusions  are  wrong. 
Truth  makes  no  laws  to  regulate  sickness,  sin, 
x>r  death;    for  these  are   unknown   to    the 
truth,  and  shottld  not  be  recognized  by  man 
as  reality.'    Again,  on  pages  383,  394,  the  doc- 
trine is  taught  that  man  Is  never  sick,  that 
bis  belief  that  be  is  Is  the  disease  and  the 
cause  of  it,  and  that  the  universal  and  per- 
fect remedy  Is  to  understand  that  his  sick- 
ness is  not  real;    and  again,  on  page  395: 
'When  divine  science  overcomes  faith  in  ma- 
teria medica,  and  faith  in  God  destroys  faith 
in  drugs  and  all  material  methods  of  healing, 
sin,  slclmess,  and  death  will  disappear;'  and 
again,  on  page  400:  'When  disease  is  once  de- 
stroyed in  mind,  the  fear  of  it  is  gone,  and 
therefore  it  is  thoroughly  cured;'  and  again, 
on  page  176:  'Christian  Science  heals  organic 
disease,  as  well  as  functional.    It  finds  that 
decided  types  of  acute  disease  are  quite  as 
ready  to  yield  to  truth  as  the  less  distinct 
types  and  chronic  forms  of  disease.    It  handles 
the  most  malignant  contagion  witb  perfect 
assurance.'   The  chapter  on  'Christian  Science 
Practice'  contains  instructions  for  the  treat- 
ment and  cure  of  disease  upon  tbe  idea  that 
disease  is  simply  an  Idea  of  the  mind,  as  set 
forth  In  tbe  atK>ve  extracts  from  the  Itook. 
The  healers  who  engage  In  the  cure  of  the 
disease  are  constituted  by  tbe  readers  at  the 
different  churches,  and  in  fact,  according  to 
the  book,  any  of  its  students  can  acquire 
tbe  power  to  heal  and  cure  disease  In  tbe 
mode  therein  prescribed.    It  Is  the  common, 
but  not  ouiversal,  practice  for  these  bealen 
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to  receive  a  compensation  for  their  'serrices. 
As  I  have  already  said,  their  services  chiefly 
consist  In  Inandlble  prayer,  and  either  in 
the  presence  or  far  away  from  the  patient. 
The  facts  are  substantially  the  same  as  those 
passed  npon  by  Judge  Pennypadcer  In  court 
of  common  pleas  No.  2,  In  a  similar  action, 
althongh  they  have  been  not  testlfled  to  In 
such  great  detail  as  appeared  In  the  report  of 
that  case,  from  which  It  can  be  said,  as  be 
wild  there:  It  is  quite  clear,  therefore,  that 
what  Is  proposed  is  much  more  than  a 
church,  since  there  la  besides  to  be  establish- 
ed a  system  for  the  treatment  of  disease,  to 
be  carried  Into  effect  by  persons  trained  for 
the  purpose,  who  may  receive  compensation, 
for  thehr  services.'  It  seems  clear  to  the 
master  that  the  evidence  and  the  teaching 
of  Mrs.  Eddy's  book  show  that  there  Is  to  be 
established,  not  only  a  place  for  worship,  but 
also  for  the  establishment  of  a  system  for 
the  practice  of  the  art  of  healing.  Medicine 
has  been  defined  to  be  the  art  of  preventing, 
curing,  or  alleviating  diseases,  and  remedy- 
ing, as  far  as  possible,  the  results  of  violence 
and  accident.'  The  system  taught  by  Mrs. 
Eddy's  book  certainly  would  come  nnder  this 
definition  of  the  wotd  'medicine,'  and  it 
would  seem  that  she  herself  conceded  it; 
for,  on  page  463  of  her  book,  she  states  tbe 
result  of  her  work  as  follows:  'In  founding 
an  ethical  and  medical  system,  I  have  labor- 
ed to  expound  divine  principle,  not  to  exalt 
personality.'  The  witnesses  who  testified  be- 
fore the  master  in  this  case  are  very  clear 
that  one  of  tbe  prime  purposes  of  their 
chnrcb,  and  the  one  that  distinguishes  it  from 
the  ortbodox  church,  is  that  it  attempts  to 
heal  the  sick.  It  Is  impossible  to  conceive 
of  the  Christian  Science  Church,  except  as  as- 
sociated with  the  idea  of  healing  or  curing 
the  sick." 

Tbe  master  recommended  that  the  applica- 
tion should  be  refused,  on  the  ground  that  it 
would  be  injurious  to  the  community  to  in- 
corporate a  group  of  citizens  for  the  purpose 
stated.  On  exceptions  to  the  master's  report, 
Arnold,  P.  J.,  filed  an  opinion  refusing  a 
cliarter,  on  the  ground  that  the  application 
was  for  a  charter  for  an  association  for  prof- 
it, organized  to  enforce  the  sale  of  Mrs.  Ed- 
dy's iKHiks  by  its  members.  Subsequently 
Arnold,  J.,  filed  a  anpplempntal  opinion  which 
vTHs  as  follows: 

"Objection  having  been  made  that  we  went 
outside  of  the  record  In  our  former  opinion, 
attention  is  called  to  the  fact  that  applica- 
tions for  charters  are  generally  conducted  ex 
parte;  no  opposition  being  made  unless  an- 
other association  alleges  that  the  applicants 
are  infringing  upon  its  corporate  name. 
IVhen  an 'application  for  a  charter  is  made, 
tbe  court  acts  for  the  commonwealth,  and 
sbould  not  permit  the  ftppllcants,  by  with- 
holding evidence  of  material  facts,  to  obtain 
a  charter  for  one  purpose  in  the  guise  of  an- 
other. The  court  should  search  for  and  ob- 
tain all  tbe  information  necessary  to  a  proper 


knowledge  of  the  purposes  of  tbe  intended 
corporation,  in  order  to  enable  the  court  to 
determine  its  power  and  its  duty  in  the  case 
before  it  We  appoint  masters  to  assist  us 
in  these  matters,  but  we  are  not  confined  to 
or  bound  by  tbe  evidence  produced  before 
them.  Even  if  the  court  had  power  to  cliar- 
ter ttils  association,  it  should  refuse  to  give 
Its  sanction  to  a  body  organized  for  the  pur- 
pose for  which  tills  association  has  been  es- 
tablished. The  master  has  found  tliat  the 
witnesses  uniformly  agree  that  the  Christian 
Science  Church  "differs  from  other  Christian 
beliefs  in  endeavoring  to  practice  the  entire 
command  of  the  Master,  who  founded  the 
Christian  religion,  in  which  he  said:  "Preadi 
the  gospel  and  heal  the  sick.'  The  ordinary 
church  attempts  merely  to  preach  the  gospel. 
The  Christian  Science  Church  preaches  the 
gospel  and  heals  the  sick."  It  appears  that 
the  method  of  healing  the  sick  Is  simply  and 
solely  by  Inaudible  prayer.'  The  master  also 
finds  that  'the  book  of  Mrs.  Eddy,  entitled 
"Science  and  Health,  with  Key  to  the  Scrip- 
tures," shows  that  the  church  is  not  only  an 
organization  to  Inculcate  a  creed  or  to  estab- 
lish a  form  of  worship,  but  also  to  accom- 
plish the  cure  of  disease.  Not  only  does  the 
clnirch  preach  the  gospel  as  found  in  the 
Bible  and  in  the  book  of  Mrs.  Eddy,  bnt  it 
also,  through  Its  healers,  attempts  the  cure 
of  disease.'  He  also  finds  that  the  funda- 
mental principle  of  the  teaching  is  that  what 
is  termed  "disease"  has  no  real  existence. 
The  doctrine  is  set  forth  on  page  188  as  fol- 
lows: "What  is  termed  'disease'  does  not 
exist;"  and  on  page  184  as  follows:  "The  so- 
called  laws  of  health  are  simply  laws  of 
mental  belief.  *  •  *  Truth  makes  no 
laws  to  regnlate  sickness,  sin,  or  death;  for 
these  are  unknown  to  truth,  and  should  not 
be  recognized  by  man  as  reality." '  Quoting 
from  pages  393  and  394  of  'Scioice  and 
Health,'  the  master  finds  that  the  doctrine 
is  tangbt  that  man  is  never  sick,  that  his 
belief  that  he  is  is  the  disease  and  the  cause 
of  it.  and  tliat  the  universal  and  perfect 
remedy  is  to  imderstand  that  his  sickness  Is 
not  real.'  From  page  396  he  quotes:  'When 
divine  science  overcomes  faith  in  materia 
medlca,  and  faith  in  Qod  destroys  faith  in 
drugs  and  all  material  methods  of  healing, 
sin,  sickness,  and  death  will  disappear.'  And 
from  page  400,  'When  disease  is  once  de- 
stroyed in  mind,  the  fear  of  it  is  gone,  and 
therefore  it  is  thoroughly  cured.'  He  also 
quotes  from  page  176  as  follows:  'Christian 
Science  heals  organic  disease,  as  well  as 
functional.  It  finds  tbat  decided  types  of 
acute  disease  are  quite  as  ready  to  yield  to 
truth  as  the  less  distinct  types  and  chronic 
forms  of  disease.  It  handles  the  most  ma- 
lignant contagion  with  perfect  assurance.' 
These  statements  are  palpable  fallacies,  and 
as  long  as  they  are  merely  inactive  beliefs 
they  may  do  no  harm;  but  when  they  are 
put  into  practice  they  are  pernicious  and  in- 
jurious to  the  community.    When  this  prac- 
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tice  is  confined  to  the'  healers,  no  harm  re- 
sults to  others;  but  when  they  apply  It  to 
children  or  persons  so  racked  with  pain  that 
in  their  desperation  they  resort  to  any  theory 
or  practice  which  promises  relief,  such  prac- 
tice results  in  neglect  of  proper  treatment  and 
often  in  death.  The  master  has  found  that 
'the  healers  who  engage  in  the  cure  of 
disease  are  constituted  by  the  readers  at  the 
different  churches,  and  in  fact,  according 
to  the  book,  any  of  its  students  can  acquire 
the  power  to  heal  and  cure  disease  in  the 
mode  therein  prescribed.  It  is  the  common, 
but  not  the  umversal,  practice  for  these  heal- 
ers to  receive  a  compensation  for  their  serv- 
ice. As  I  [the  master]  have  already  said, 
their  services  chiefly  consist  in  inaudible 
prayer  either  In  the  presence  of  or  far  away 
from  the  patient'  He  also  finds  that  'the 
evidence  and  the  teachings  of  Mrs.  Eddy's 
book  show  that  there  is  to  be  established,  not 
only  a  place  for  worship,  but  also  for  the  es- 
tablishment of  a  system  for  the  practice  of 
the  art  of  healing.  •  •  •  The  witnesses 
who  testified  before  the  master  in  this  case 
are  very  clear  that  one  of  the  prime  purposes 
of  their  church,  and  the  one  that  distinguishes 
it  from  the  orthodox  church,  is  that  it  at- 
tempts to  heal  the  sick.  It  is  impossible  to 
conceive  of  the  Christian  Science  Church,  ex- 
cept as  associated  with  the  Idea  of  healing 
or  curing  the  sick.'  When  persons  who  make 
a  business  of  practicing  the  art  of  healing 
with  or  without  medicine  are  not  regular  and 
registered  physicians,  they  violate  the  law, 
which  was  intended  to  prevent  the  practice 
of  medicine  by  nonqualified  persons.  It  was 
for  this  reason  that  Judge  Pennypacker,  In 
the  court  of  common  pleas  No.  .2,  refused  a 
charter  to  an  association  of  persons  like 
those  before  us,  and  we  agree  with  him.  See 
6  Pa.  Dlst.  R.  745." 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

James  W.  Laws,  for  appellants.  John 
Weaver,  for  appellee. 

POTTER,  J.  The  appellants  in  this  case 
are  members  of  an  unincorporated  society, 
and  desire  to  be  incorporated  as  a  church, 
under  the  laws  of  the  state  of  Pennsylvania. 
Their  application,  as  presented  to  the  court 
below,  sets  forth  that  the  purposes  for  which 
the  said  corporation  Is  to  be  formed  are  to 
"establish  and  maintain  a  place  for  the  sup- 
port of  pabllc  worship  and  to  preach  the 
gospel  according  to  the  doctrines  of  Christ 
Jesus  as  found  in  the  Bible  and  the  Christian 
Science  text-book,  'Science  and  Health,  with 
Key  to  the  Scriptures,'  by  Mary  Baker  G. 
Eddy."  The  application  was  referred  to  Hon. 
Dimner  Beeber  as  master,  who  reported  that 
an  examination  of  Mrs.  Eddy's  book  showed 
that  the  church  which  it  was  proposed  to  or- 
ganize was  not  merely  to  inculcate  a  creed, 
or  to  establish  a  form  of  worship,  but  was 
also  intended  for  the  treatment  and  cure  of 


disease, .  through  the  healers  which  it  is  to 
train  and  constitute;   that  the  method  to  be 
pursued  by  these  healers  In  curing  the  sick  is 
simply  and  solely  by  inaudible  prayer,  wbetb- 
er  in  the  presence  of  the  sick  or  at  a   dis- 
tance being  immaterial;    that  to  qualify   for 
the  practice  of  healing  disease  according  to 
this  method  nothing   was  necessary  except 
the  study  of  the  system  taught  in  Mrs.  Eddy's 
book,  no  knowledge  of  anatomy,  physiology, 
pathology,   or  hygiene  being  required,    and 
the  fundamental  principle  of  the  teaching  of 
Mrs.    Eddy    being    that    what    is    termed 
"disease"  has  no  real  existence;   that  "sick- 
ness, sin,  and  death  are  unknown  to  truth, 
and   should  not  be  recognized  by  man   as 
reality."     According   to   the  testimony    she 
teaches  that  Inflammation,  tuberculosis,  hem- 
orrhage, and  decomposition  are  beliefs,  and 
not  real  facts.    The  master  points  out  that 
this  theory  is  directly  opposed  to  the  general 
spirit  and  piupose  of  the  laws  of  Pennsyl- 
vania with  regard  to  the  public  health  and 
the  treatment  of  disease,  and  that  the  quar- 
antine and  Inspection  laws,  and  the  enact- 
ments  designed   to   prevent   contag^ion    and 
infection,  are  all  basdd  upon  the  theory  that 
disease  is  a  reality  and  that  it  exists  without 
reference  to  the  condition  of  mind  of  its 
subject    The  master  reaches  the  conclusion 
that  "It  would  be  Injurious  to  the  community 
to  incorporate  a  group  of  citizens  who  would 
teach  the  doctrine  that  there  is  no  such  thing 
as  a  contagious  disease,  or  any  disease,  and 
practice  the  art  of  curing  what  are  called 
'contagious  diseases'  in  the  manner  above  de- 
scribed."    He  further  refers  to  the   estab- 
lished policy  of  the  commonwealth,   which. 
In  the  interest  of  the  public  good,  requires 
certain  qualifications  in  persons  who  presume 
to  treat  and  cure  disease,  and  he   tersely 
adds:  "What  the  good  of  the  community  re- 
quires under  the  law  as  It  exists  ought  not 
to  be  Imperiled  by  the  Incorporation   of  a 
group  of  citizens   whose   fundamental    doc- 
trine Is  that  the  public  good  requires  no  such 
thing."    He  therefore  recommended  that  the 
application  for  the  charter  be  refused.    The 
court  below  did  refuse  to  approve  the  char- 
ter, and  filed  a  short  opinion,  basing  the  re- 
fusal upon  the  ground  that  the  proposed  In- 
corporation was,  in  part  at  least,  for  profit 
Afterwards,  in  a  supplemental  opinion,  he 
summarized  and  adopted  the  findings  of  the 
master,  and  refused  his  sanction  to  the  char- 
ter upon  the  ground  that  the  purpose  dis- 
closed was  improper,  and  in  violation  of  the 
law,  which  was  intended  to  prevent  the  prac- 
tice of  medicine  by  nonqualified  persons. 

We  are  inclined  to  think  that  the  evidence 
was  not  sufficient  to  support  a  finding  that 
the  corporation  itself  was  to  be  one  for 
profit  There  was  proof  that  the  Individual 
healers,  who  are  constituted  and  sent  oat 
by  the  society,  do  receive  compensation  tar 
their  services;  but  this  seems  to  be  a  person- 
al recompense,  with  which  the  society  has 
nothing  to  do.    But  the  court  below.  In  iU 
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supplemental  opinion,  went  beyond  this 
question,  and  adopted  In  substance  the  con- 
clusion of  the  master  tbat  the  practice  ot 
the  art  of  healing  or  curing  disease  in  the 
manner  set  forth  in  Mrs.  Eddy's  boolc  is  in- 
jurious to  the  community,  because  it  is  op- 
posed to  the  general  policy  of  the  law  of 
Pennsylvaula  relative  to  the  existence  and 
treatment  of  disease.  It  was  the  duty  of 
the  court  below  to  refuse  the  charter,  if,  in 
the  exercise  of  sound  legal  discretion,  he 
found  its  purpose,  in  whole  or  part.  Included 
anything  Injurious  to  the  community.  CJan 
it  be  said  that  there  was  an  abuse  of  discre- 
tion in  the  finding  In  this  case?  We  are  not 
to  consider  the  matter  from  either  a  theolog- 
ical or  metaphysical  standpoint,  but  only  In 
it  practical  aspects.  It  is  not  a  question  as 
to  how  far  prayer  for  the  recovery  of  the 
sick  may  be  ^cadous.  The  common  faith 
of  mankind  relies,  not  only  upon  prayer,  but 
upon  the  use  of  means  which  luiowledge  and 
experience  liave  shown  to  be  effldent;  and 
when  the  results  of  this  knowledge  and  ex- 
perience hare  been  crystallized  into  legisla- 
tive enactments,  declarative  of  what  the  good 
of  the  community  requires  In  the  treatment 
of  disease,  and  of  the  quallQcations  of  those 
who  publicly  deal  with  disease,  anytlilng  in 
opposition  thereto  may  fairly  be  taken  as  in- 
jurious to  the  community.  Our  laws  recog- 
nize disease  as  a  grim  reality,  to  be  met  and 
grappled  with  as  such.  To  secure  the  safety 
and  protect  the  health  of  the  public  from 
the  acts  of  incompetent  persons,  the  law  pre- 
scribes the  qualifications  of  those  who  shall 
be  allowed  to  attempt  the  cure  or  healing  of 
disease.  It  Is  not  for  the  purpose  of  com- 
pelling the  use  of  any  particular  remedies, 
or  of  any  remedies  at  all.  It  Is  only  design- 
ed to  secure  competent  service  for  those  who 
desire  to  obtain  medical  attendance.  In  cer- 
tain diseases  the  individual  affected  may  be 
the  only  one  to  suffer  for  lack  of  proper  at- 
tention; but  in  other  types,  of  a  contagious 
or  Infectious  nature,  they  may  be  such  as  to 
endanger  the  whole  community.  And  here 
it  is  the  policy  of  the  law  to  assume  control, 
and  require  the  use  of  the  most  effective 
known  means  to  overcome  and  stamp  out 
disease,  which  otherwise  would  become  epi- 
demic. In  such  cases,  failure  to  treat,  or  an 
attempt  to  treat  by  those  not  possessing  the 
lawful  qualifications,  are  equally  violative  of 
the  policy  of  the  law.  It  may  be  said  that 
the  wisdom  or  the  folly  of  depending  upon 
the  power  of  inaudible  prayer  alone,  In  the 
cure  of  disease,  is  for  the  parties  who  Invoke 
such  a  remedy.  But  this  Is  not  wholly  true; 
"for  none  of  us  llveth  to  himself,  and  no 
man  dleth  to  himself,"  and  the  consequence 
of  leaving  disease  to  run  unchecked  in  the 
community  is  so  serious  that  sound  public 
policy  forbids  It.  Neither  the  law,  nor  rea- 
son, has  any  objection  to  the  offering  of 
prayer  'or  the  recovery  of  the  sick.  But  in 
many  cases  both  law  and  common  sense  re- 


quire the  use  of  other  means  which  have 
been  given  to  us  for  the  healing  of  sickness 
and  the  cure  of  disease.  There  Is  ample 
room  for  the  oflQce  of  prayer,  In  seeking  for 
the  blessing  of  restored  health,  even  when 
we  have  faithfully  and  conscientiously  used 
all  the  means  known  to  the  science  and  art 
of  medicine. 

The  findings  of  fact  by  the  learned  master, 
and  his  conclusions  of  law  therefrom,  and 
the  opinion  of  the  court  below,  in  which  they 
are  summarized  and  approved,  vindicate  the 
action  taken.  Under  the  weU-defined  policy 
of  the  law  of  Pennsylvania,  as  at  present  ex- 
isting, we  are  satisfied  that  there  was  no 
abuse  of  sound  legal  discretion  in  refusing 
the  application  for  a  charter. 

The  appeal  Is  quashed,  and  the  order  le- 
fusing  to  approTe  the  charter  is  afllrmed. 


(»e  Ps.  RB) 

In  re  THOMPSON'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.    May  4, 

ll003.) 

LANDLORD  AND  TENANT— LBASB-OPTION  TO 
RENEW. 

1.  A  lease  gave  a  tenant  an  option  on  writ- 
ten notice  to  renew,  with  a  provision  that  If 
he  did  not  renew  he  was  to  pay  the  landlord 
a  certain  sum  at  the  end  of  his  term.  Before 
the  end  of  the  term  the  tenant  transferred  his 
business  to  his  sons,  but  did  not  surrender  the 
premises  nor  give  notice  of  an  intention  to  re- 
new, nor  pay  the  amount  stipulated  on  failure 
to  renew.  Meld,  on  refusal  of  the  landlord  to 
release  the  tenant  or  to  accept  the  sons  as  ten- 
ants, the  tenant  would  be  liable  for  the  tent 
as  if  the  lease  had  been  renewed. 

Appeal  from  Orphans^  Court,  Philadelphia 
County. 

In  the  matter  of  the  estate  of  E.  O.  Thomp- 
son, deceased.  Appesl  by  Elizabeth  H.  H. 
Thompson  from  a  decree  dismissing  exer- 
tions to  adjudication.    Affirmed. 

The  material  portion  of  the  adjudication 
was  as  follows:  A  claim  for  rent  of  prem- 
ises No.  1338  Chestnut  street,  in  the  sum  of 
$7,110.76,  of  which  $402.45  was  interest,  was 
presented  by  Albert  H.  Mershon,  trustee.  It 
was  founded  upon  a  lease  executed  by  de- 
cedent, and  dating  from  September  1,  1896, 
for  two  years,  with  an  option  to  the  lessee 
to  renew  or  extend  the  lease  for  a  further 
period  of  three  years.  The  lease  was  alleged 
to  have  been  renewed,  and  the  claim  Is  for 
rent  which  accrued  during  the  last  seven 
months  of  the  renewal  period.  A  lease  ex- 
ecuted by  the  testator  as  lessee  and  dated 
July  20,  1885,  to  go  Into  effect  September, 
1896,  was  produced,  which  provided  that  the 
lessee  should  have  the  above  described  op- 
tion to  extend  the  term,  and  In  case  he 
should  not  avail  himself  of  the  privilege 
should  pay  to  the  lessor  the  sum  of  $1,500. 
It  also  provided  for  a  further  option  to  ^- 
tend  from  September  1,  1901,  but  at  an  In- 
creased rental,  and  added:  "The  said  option 
shall  be  exercised  by  the  said  Ethan  O.  Thomp- 
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son.  bj  his  giving  written  notice  thereof  to 
said  Albert  H.  Mershon,  trustee  (the  lessor), 
nine  calendar  months  previous  to  the  ex- 
piration" of  the  then  current  term.  This 
lease  was  executed  by  Benjamin  Thompson, 
as  attorney  in  fact,  for  K  O.  Thompson  by 
virtue  of  a  power  of  attorney  attached  to 
the  Instrument  On  March  15,  1897,  the  de- 
cedent transferred  his  business  to  his  sons 
Benjamin  and  E.  0.  Thompson,  Jr.  He  gave 
no  notice  of  an  intention  to  terminate  the 
lease,  and  he  did  not  pay  the  sum  of  $1,500 
stipulated  in  the  lease  to  be  paid  in  case  he 
did  not  exercise  the  option  to  continue.  Dur- 
ing the  continuance  of  the  term  the  lessor 
received  a  note  dated  November  27,  1898, 
and  worded  as  follows:  "Agreeable  to  our 
conversation  we  will  accept  a  continuance 
of  our  lease.  Xours  truly,  E.  O.  Thompson's 
Son,  for  E.  O.  Thompson."  On  the  strengh 
of  that  note  the  lease  was  renewed  and 
rest  was  paid  thereon  until  March  1,  1901. 
It  was  alleged  that  all  dealings  respecting 
tills  renewal  were  had  with  Benjamin 
Thompson.  It  was  not  denied,  however,  as, 
indeed.  It  could  not  be,  that  he  acted  In  a  rep- 
resentative character.  He  had  a  power  of  at- 
torney from  the  original  lessee  to  execute  a 
lease  in  the  name  of  the  lessee.  The  power 
extended  no  further,  and  was  exhausted  when 
the  attorney  in  fact  signed  the  lease.  The 
acceptance  of  this  offer  ostensibly  made  in 
decedent's  name  could  not,  of  course,  with- 
out notice  to  bbn,  bind  the  decedent 

But  there  was  evidence  that  he  I^new  of 
the  proposal  and  assented  to  it  Rejecting 
the  testimony  of  the  lessor,  who  was  probably 
Incompetent  as  a  witness  under  the  act,  it 
was  shown  by  the  secretary  of  the  Real 
Estate  Trust  Company  that  at  the  request 
of  the  decedent  he  prepared  an  assignment 
on  or  about  March,  1900,  of  the  lease  in 
question,  to  B.  O.  Thompson's  Sons,  but  that 
the  lessor  refused  to  accept  such  assignment, 
and  that  in  consequence  it  was  never  exe- 
cuted. This  was  after  the  original  term  ha*d 
expired,  but  its  effect  was  to  show  that  the 
decedent  recognized  his  liability  under  the 
lease,  because  this  action  In  seeking  to  assign 
would  otherwise  have  been  meaningless.  It 
was  also  shown  that  the  receipts  for  the 
rents  during  the  occupancy  of  the  new  firm 
were  made  out  in  the  name  of  the  decedent 
as  lessee,  and  that  some  of  them,  at  least, 
were  read  by  him.  To  the  letter,  which  he 
wrote  under  date  of  November  13,  1899,  ask- 
ing that  his  sons  might  be  accepted  as  tenants 
in  his  place,  and  that  he  might  be  released, 
the  trustee  replied  that  his  sons  bad  not  been 
accepted  as  tenants.  The  decedent  had  made 
a  similar  request  in  April,  1897,  when  he 
transferred  his  business  to  his  sons,  and  had 
been  refused.  Various  letters  and  receipts 
were  produced,  which  tended  strongly  to  show 
the  continuance  of  the  original  relation  of  the 
lessor  and  lessee  between  the  decedent  and 
claimant  Among  them  may  be  mentioned  a 
letter  dated  April  3, 1900,  from  the  trustee  to 


the  decedent  for  rent  due  for  March  and  un- 
paid, whicbi  inclosed  a  bill  for  the  same 
against  the  decedent  This  was  followed  by  a 
receipt  from  the  trustee  to  E.  O.  Thompson 
dated  April  5,  1900,  for  the  rent  named  in  the 
letter.  A  similar  letter,  under  date  of  Augnst 
17,  1900,  addressed  to  decedent,  demanded 
the  rent  due  in  the  preceding  montb,  and 
a  receipt  dated  September  3,  1900,  for  the 
money  made  out  in  decedent's  name,  and 
also  produced  at  the  audit  The  evidence 
taken  as  a  whole,  the  auditing  Judge  thinks, 
shows  definitely  enough  that  the  decedent 
was  never  released  as  a  tenant  The  claim 
is  allowed  In  the  sum  named,  less  $418.20 
as  the  cost  of  an  elevator  placed  in  the 
premises  by  decedent 

Argued  "  before  MITCHELL,  DEAN, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

O.  Berkeley  Taylor,  Charles  E.  Patterson, 
and  John  O.  Johnson,  for  appellant  Alex. 
Simpson,  Jr.,  and  Mershon  &  Qrataam,.  for 
appellee. 

POTTER.  J.  The  decedent,  E.  O.  Thomp- 
son, rented  certain  premises  from  A.  H.  Mer- 
shon for  two  years  from  September  1,  1896, 
at  $10,000  per  annum,  with  the  right  to  ex- 
tend the  lease  for  three  years  from  September 
1,  1898,  at  $11,500  per  annum.  In  case  the 
option  to  renew  was  exercised,  written  notice 
was  to  be  given  nine  months  previoos  to  the 
expiration  of  the  term.  If  the  lease  was  not 
renewed,  Thompson  was  to  pay  Mershon  $1,- 
500  additional,  upon  September  1,  1898l  The 
decedent  transferred  his  business  to  bis  two 
sons  on  March  15,  1897.  He  gave  no  notice 
of  an  Intention  to  terminate  the  lease,  nor 
did  ie  pay  the  $1,500  which  he  was  to  pay 
in  case  the  option  to  renew  was  not  exer- 
cised. In  April,  1897,  he  asked  to  have  hia 
sons  accepted  as  tenants  in  his  stead,  but 
the  appellee  refused.  Again,  in  November, 
1899,  he  asked  for  a  written  release  of  him- 
self as  tenant  of  the  premises,  and  the  ac- 
ceptance of  his  sons  in  his  stead.  The  ap- 
pellee replied,  stating  that  there  had  been 
no  acceptance  of  the  sons  as  tenants  In  his 
place.  The  matter  then  apparently  rested 
until  March,  1900,  when  the  decedent  em- 
ployed an  attorney  to  secure  his  release,  if 
possible;  but  he  was  not  successful.  The 
learned  auditing  Judge  of  the  orphans'  court 
reviewed  the  evidence  as  a  whole,  and  found 
as  a  fact  that  decedent  was  never  released 
as  a  tenant,  and  he  therefore  allowed  the 
claim  for  the  balance  of  unpaid  rent  against 
the  estate. 

We  agree  with  the  conclusion  of  the  court 
below  thus  reacheid.  It  Is  apparent  that  tbe 
decedent  could  not  relieve  himself  of  liabil- 
ity under  the  lease  by  merely  assigning  it  to 
his  sons.  They  must  be  accepted  by  the 
lessor  as  tenants  in  place  of  the  lessee  in 
order  to  discharge  him,  and  the  evidence 
falls  short  of  showing  any  such  acceptance. 
The  persistent  attempts  of  the  decedent  to 
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obtain  bla  release  are  in  themselres  stcong 
indications  of  bla  recognition  ot  bis  continued 
liability. 

The  decree  la  affirmed,  and  tlie  appeal  is 
dismi^Md,  at  tbe  cost  of  appellant 


(205  Pa.  6S1) 

In  re  BTBE'S  BSTATE. 

(Snpreme  Conrt  of  PeunsylTania.    May  4^ 
1903.) 

DEED  OP  TRUST-CONSTRUCfnON-CHILDRlllN— 
VS8TBD  ESTATES. 

1.  A  tmst  deed  provided  that  a  designated  por- 
tion of  the  income  should  be  paid  to  the  settlor 
for  life,  and  the  remainder  to  his  wife  for  her 
maintenance.  On  the  death  of  the  settlor  the 
vife  tras  to  receive  one-third  of  the  income. 
The  remaining  two-thirds  were  to  be  paid  to 
his  chUdreu  then  livinK,  and  the  issue  of  those 
who  should  be  dead,  in  equal  shares;  the  pay- 
ments to  continne  until  the  death  of  the  last 
suirviTor  of  the  children,  when  the  estate  was 
to  be  divided.  Xhe  deed  further  directed  that, 
if  the  wife  died  during  the  lifetime  of  the  set- 
tlor, then  the  whole  of  the  surplus  income 
should  be  paid  to  the  children  and  their  issue, 
as  before  provided.  After  the  death  of  the  wif er 
surviving  the  settlor,  the  whole  of  the  income 
was  to  be  paid  to  the  cl^ildren  and  their  issue. 
Distribution  of  the  principal  was  provided  for 
upon  and  immediately  after  the  death  of.  the 
last  sarvivor  of  the  said  children  of  the  said 
settlor.  Beld,  that  payments  of  the  income  to 
the  surviving  children  and  the  issue  of  deceased 
children  was  to  be  continaed  «mtil  the  death 
of  the  last  sorviTor  of  the  children. 

Appeal  from  Court  of  Oommoti  Pleas, 
Philadelphia  Countj^. 

In  the  matter  of  tbe  estate  of  Joseph  E^ 
Eyre.  From  an  order  dismissing  ezceptlons 
to  report  of  trustees,  Marie  B.  Eyre  appeals. 
Affirmed. 

Since  tbe  death  of  Charles  Eyre,  Novem- 
ber 18,  1883,  the  trustees  under  tbe  deed 
of  trust  made  by  bis  father,  Joseph  K.  Byre, 
on  December  1,  1869,  have  been  paying  to 
the  surviTing  brother  and  sisters  of  tbe  for- 
mer tbe  entire  income  from  the  trust  estate. 
Upon  the  filing  of  the  account  of  tbe  trus- 
tees, exception  was  taken  thereto  by  the 
widow  of  Charles  Byre,  on  tbe  ground  that 
she  Is  entitled  to  receive  one-flftleth  of  the 
net  income  of  tbe  estate  during  tbe  period 
which  has  elapsed  since  the  death  of  her 
linsband.  Tbe  matter  Is  before  us  on  a  case 
stated.  Tbe  question  presented  for  decision 
is,  simply,  to  whom  was  the  Income  of  tbe 
trust  payable  after  tbe  death  of  the  settlor, 
his  wife  and  son  Charles? 

The  deed  of  trust,  after  providing  tax  the 
active  management  of  tbe  estate  and  tbe 
payment  of  tbe  esqpenses  thereof,  proceeds  as 
follows:  "Then  out  of  said  rents,  issues. 
Income  and  profits  to  pay  unto  him  tbe  said 
Joseph  K.  Byre  in  equal  quarterly  payments, 
tbe  annual  sum  of  $3,000,  tbe  first  quarterly 
payment  to  be  made  on  the  first  day  of  Jan- 
uaiy,  1870,  and  quarterly  thereafter,  for  and 
during  the  term. of  bis  natural  life,  for  his 
own  use  and  for  bis  support  and  malnte- 
nanc(^  and  without  any  power  on  his  part  of 


charge^  anticipation,  or  alienation.  •  •  • 
And  upon  the  further  trust,  after  making  the 
payments  aforesaid,  Including  tbe  said  an- 
nual sum  of  $3,000,  to  pay  over  tbe  remain- 
ing net  Income  of  tbe  trust  estate  onto  tbe 
said  Anna  M.  Byre  for  and  during  tbe  life- 
time of  tbe  said  Joseph  K.  Byre,  if  she  sliali 
so  long  live,  for  her  support  and  mainte- 
itance  and  for  tbe  support  and  maintenance 
of  her  children  at  her  discretion,  without 
power  on  her  part  of  anticipation  or  aliena- 
tion. And  from  and  Immediately  after  tbe 
death  of  the  said  Joseph  K.  Byre  if  tbe  said 
Anna  M.  Byre  shall  be  then  living  upon 
further  trust  to  pay  over  one  full  equal  third 
part  of  said  rents,  issues,  income  and  prof- 
its of  tbe  said  trust  estate,  after  deducting 
the  charges,  taxes,  expenses  and  commis- 
sions aforesaid,  to  tbe  said  Anna  M.  Byre 
for  and  during  her  natural  life  and  for  her 
support  and  maintenance  and  vrithout  power 
on  ber  part  of  anticipation  or  alienation  as 
aforesaid.  And  to  divide  and  pay  over  the 
remaining  two  thirds  of  said  net  rents,  is- 
sues. Income  and  profits  to  and  among  sucb 
of  the  children  of  the  said  Joseph  K.  Byre 
as .  shall  then  be  living  and  tbe  issue  of 
sucb  of  them  as  shall  then  be  dead  in  equal 
sliares,  such  Issues  taking  and  dividing  nev- 
ertheless such  share  only  as  bis,  ber  or  their 
parent  or  parents  would  have  taken  if  liying 
at  tbe  time  of  tbe  death  of  tbe  said  Joseph 
K.  Byre,  which  payments  to  tbe  said  chil- 
dren and  issue  shall  continue  to  be  made 
until  tbe  death  of  the  last  survivor  of  the 
said  children,  when  the  estate  Is  to  be  divid- 
ed as  hereinafter  set  forth.  Provided,  nev- 
ertbeless,  that  If  tbe  said  Anna  M.  Byre  shall 
die  during  tbe  lifetime  of  the  said  Joseph  K. 
Byre,  then  tbe  whole  of  tbe  surplus  income 
of  tbe  trust  estate  as  aforesaid  which  may 
remain  after  tbe  aforesaid  deductions,  in- 
cluding tbe  said  sum  of  $3,000  annually  to  be 
paid  to  tbe  said  Joseph  K.  Byre,  shall  be 
paid  to  the  said  children  and  issue  In  tbe 
proxwrtions  Aforesaid.  And  in  like  manner 
upon  tbe  death  of  the  said  Anna  M.  Byre, 
If  she  shall  survive  the  said  Joseph  K.  Byre, 
the  whole,  of  tbe  said  net  rents,  issues.  In- 
come and  profits  of  tbe  said  trust  estate 
shall  be  paid  to  tbe  said  children  and  their 
issue  In  tbe  proportions  aforesaid  until  the 
death  of  the  last  survivor  of  the  said  chil- 
dren of  the  said  Joseph  K.  Byre.  And  pro- 
vided further  that  all  sucb  payments  to  tbe 
said  children  and  issue  of  deceased  children 
shall  be  made  for  their  support  and  main- 
tenance and  ■  without  power  on  their  part 
of  anticipation  and  alienation  and  in  such 
way  and  manner  that  the  same  shall  not  be 
subject  to  their  debts,  contracts  or  engage- 
ments, nor  in  the  case  of  females  to  tbe 
debts,  contracts  or  engagements  of  any  bus- 
bands  they  may  respectively  have  or  take. 
And  upon  and  Immediately  after  the  death 
of  the  last  survivor  of  tbe  said  children  of 
the  said  Joseph  K.  Eyre,  upon  tbe  further 
trust  to  divide  and  partition  the  whole  and 
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entire  capital  of  the  trust  estate  as  it  may 
then  exist  and  be  invested,  after  deducting 
all  reasonable  expenses  and  commission,  in- 
to as  many  equal  shares  and  purparts  as 
there  were  children  of  the  said  Joseph  K. 
Eyre  who  had  died  before  that  time  leaving 
issue  then  surviving  and  thereupon  by  good 
and  sufficient  conveyances  and  assurances 
to  grant,  convey,  assign,  transfer  and  set 
over  in  fee  and  absolutely  one  of  such  equal 
shares  and  purparts  to  the  issue  collectively 
of  each  of  the  said  children  of  the  said  Jo- 
seph K.  Eyre  as  shall  have  left  Issue  then 
surviving  as  aforesaid,  which  conveyances 
and  assurances  sliall  be  made  to  such  respect- 
ive issue  if  more  than  one  as  tenants  In 
common,  and  in  such  way  and  manner  that 
such  respective  Issue  shall  only  receive  the 
share  of  their  respective  parent,  a  child  of 
the  said  Joseph  K.  Eyre,  and  as  if  the  di- 
vision had  been  made  among  the  said  chil- 
dren instead  of  their  said  Issue  and  so  also  as 
that  the  said  shares  shall  inure  to  the  said 
grantees  free,  clear  and  discharged  of  all 
trusts  whatever  hereby  created." 

The  wife  of  the  settlor  predeceased  blm. 
AU  of  his  five  children  survived  him.  His 
son  Charles  Byre  subsequently  died,  leaving 
to  survive  him  bis  brother  and  three  sisters 
and  a  wife,  but  no  children. 

Argued  before  MITCHELL,  DEAN, 
BROWN,  MESTREZAT,  and  POTTER, 
JJ. 

M.  Hampton  Todd  and  Julius  G.  IievI,  for 
appellant    John  O.  Johnson,  for  appellees. 

POTTER,  3.  In  the  present  case  we  have 
to  deal  with  the  distribution  of  Income,  and 
the  question  Is  whether  the  settlor  Intended 
that.  In  case  a  child  died  without  issue,  his 
personal  representative  sbould  take  the  share 
of  income  which  the  deceased  child  had  re- 
ceived. 

The  direction  for  final  distribution,  upon 
the  death  of  the  life  tenants,  is  as  follows: 
"And  upon  and  immediately  after  the  death 
of  the  last  survivor  of  the  said  children  of 
the  said  Joseph  K.  Eyre,  upon  the  further 
trust  to  divide  and  partition  the  whole  and 
entire  capital  of  the  trust  estate  as  it  may 
then  exist  and  be  Invested,  after  deducting 
all  reasonable  expenses  and  commission.  Into 
as  many  equal  shares  and  purparts  as  there 
were  children  of  the  said  Joseph  K.  Byre 
who  had  died  before  that  time  leaving  issue 
then  surviving,  and  thereupon  by  good  and 
sufficient  conveyances  and  assurances  to 
grant,  convey,  assign,  transfer,  and  set  over 
in  fee  and  absolutely  one  of  such  equal 
shares  and  purparts  to  the  issue  collectively 
of  each  of  the  said  children  of  the  said 
Joseph  K.  Eyre  as  shall  have  left  issue  then 
surviving  as  aforesaid,  which  conveyances 
and  assurances  shall  be  made  to  such  re- 
spective issue  If  more  than  one  as  tenants  In 
eommon,  and  In  such  way  and  manner  that 
such  respective  issue  shall  only  receive  the 


share  of  their  respective  parent,  a  child  of 
the  said  Joseph  K.  Eyre,  and  as  If  tbe  divi- 
sion had  been  made  among  the  said  children 
Instead  of  their  said  issue,  and  so  also  as 
that  the  said  shares  shall  inure  to  tbe  said 
grantees  free,  clear  and  discharged  of  all 
trusts  whatever  hereby  created." 

It  is  clear  that  the  principal  was  to  go 
only  to  the  Issue  of  the  children  of  Joseph 
K.  Eyre;  and  throughout  the  deed,  wher- 
ever we  find  any  reference  to  the  parties 
taking  tbe  Income  after  the  death  of  the 
settlor  and  bis  wife,  they  are  set  forth  as 
"children  and  issue  of  deceased  children." 

Tbe  appellant  contends  that  this  means 
children  living  at  the  death  of  Joseph  K. 
E}yre,  and  the  issue  of  children  which  were 
deceased  at  the  time  of  his  death,  and  that 
each  one  of  the  children  of  Joseph  K.  Eyre, 
living  at  the  time  of  bis  death,  took  a  vest- 
ed interest  in  the  income  of  the  estate,  for 
the  term  of  the  life  of  the  last  survivor  of 
the  children  of  Joseph  K.  Eyre.  But  this 
construction  is  inconsistent  with  one  of  the 
'other  alternatives  in  tbe  deed.  He  provided 
that  if  his  wife  Anna  should  die  during  the 
lifetime  of  himself,  Joseph,  "then  tbe  whole 
of  the  surplus  Income  of  the  trust  estate 
as  aforesaid  •  •  •  shall  be  paid  to  the 
said  children  and  Issue  in  the  proportions  as 
aforesaid";  that  is,  to  such  of  the  children 
of  Joseph  K.  Eyre  as  shall  then  be  living— 
at  tbe  time  of  the  distribution,  which  In 
this  event  was  to  occur  In  the  lifetime  of 
the  settlor. 

It  seems  obvious,  therefore,  that  in  using 
the  words  "children  and  issue"  they  were 
Intended  to  apply  to  those  In  being  at  the 
time  of  the  particular  distribution  of  income. 
These  periods  of  distribution  began,  not  at 
the  death  of  the  settlor,  but  the  first  year 
after  the  execution  of  the  deed  of  trust,  and 
continued  during  some  10  years  of  the  life- 
time of  the  settlor.  His  general  intent,  as  it 
appears  from  the  deed  of  trust,  was  to  pro- 
vide an  income  for  himself  of  $3,000  per  an- 
num during  his  life.  During  that  period  the 
remaining' net  income  of  the  trust  estate  was 
to  go  to  his  wife  for  her  support  and  that 
of  her  children.  In  case  of  her  death  during 
the  lifetime  of  the  settlor,  the  whole  of 
tbe  surplus  income  was  to  go  to  the  children 
living  at  the  periods  of  distribution  of  In- 
come, and  the  Issue  of  such  children  as  may 
have  deceased. 

It  was  manifestly  the  Intention  of  Joseph 
K.  Eyre  that  his  wife  and  children  should 
take  tbe  remainder  of  the  income  from  the 
trust  estate  during  his  life;  that  in  the  event 
of  tbe  death  of  his  wife  the  children  should 
have  the  portion  which  had  gone  to  the 
wife  theretofore;  that  In  case  of  the  death  of 
any  of  his  children,  leaving  issue,  such  issue 
should  take  the  portion  of  the  Income  which 
had  been  enjoyed  by  their  parent;  and  that, 
as  to  those  of  his  children  who  should  die 
without  Issue,  bis  provision  extended  only 
to  giving  them  participation  In  the  income 
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duTlng  the  term  of  their  Uvea.  They  began 
to  take  the  Income  as  soon  as  it  accrued 
under  the  deed  of  trust  The  amount  which 
they  recelTed  was  Increased  at  the  death  of 
the  wife  of  the  settlor,  and  again  at  the 
death  of  the  settlor  himself,  to  the  extent  of 
the  sums  previously  paid  to  them  out  of 
the  Income.  But  we  see  nothing  In  the  pro- 
visions of  the  deed  which  would  change  the 
character  of  the  interest  held  by  his  ctiildren 
at  the  death  of  Joseph  K.  Eyre.  They  were, 
as  a  class,  entitled  to  the  income,  and  if  any 
of  them  should  die,  leaving  issue,  the  share 
of  tbe  parent  in  the  Income  went  to  such 
issue.  But  the  amount  to  be  paid  to  tbe 
children  of  Joseph  K.  Byre,  and  the  issue  of 
his  deceased  children,  up  to  the  period  of  dis. 
tribution  of  the  principal,  was  always  lim- 
ited to  tbe  Income;  for  tbe  final  distribu- 
tion of  the  principal  was  not  to  the  children, 
but  was  confined  to  the  Issue  of  deceased 
children  of  Joseph  K.  Eyre. 

We  conclude,  therefore,  that  It  was  the 
intention  of  the  settlor  that  payments  of  tbe 
income  only  to  the  surviving  children  and 
tbe  issue  of  deceased  children  should  be  con- 
tinued until  the  death  of  the  last  survivor 
of  the  children. 

The  assignments  of  error  are  overruled, 
and  the  decree  of  the  court  below  Is  af- 
firmed. 


(M6  Ph.  S68) 

HUNTERSON  ▼.  UNION  TRACTION  CO. 

(Supreme  Court  of  Pennsylvania.    May  4, 
1903.) 

CASSIKBS— INJimy  TO  PASSENGERS-CONTRIB- 
UTORY NEOLIQENCE. 

1.  The  burden  is  on  a  person  iujured  by  step- 
ping on  or  off  a  moving  street  car  and  receiv- 
ing an  injury  thereby  to  show  why  the  case 
should  go  to  the  jury. 

2.  Where  plaintiff  signals  an  electric  car  to 
stop  at  a  crossing,  and  tbe  signal  is  heeded, 
aud  the  car  is  slackening  its  speed,  and  he  at- 
tempts to  get  on  while  it  is  running  three  miles 
an  hoar,  and  is  injured  thereby,  he  cannot  re- 
eorer. 

Mestrezat,  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Phila- 
delphia County;  Ralston,  Judge. 

Action  by  John  C.  Hunterson  against  the 
Uoion  Traction  Company.  From  a  Judgment 
oi.nonsuit,  plaintiff  appeals.   Affirmed. 

Argued  before  MIIOHF.T.T.,  DEAN, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

Charles  H.  Edmunds,  for  appellant. 
Thomas  Leaming  and  Russell  Duane,  for  ap- 
pellee. 

BROWN,  J.  The  plaintiff  below  attempted 
to  get  on  a  moving  electric  street  car.  Just 
as  he  put  one  of  bis  feet  on  the  lower  step  of 
the  rear  platform  and  his  right  hand  had 
grasped  the  hand  rail,  he  was  thrown,  by 
the  accelerated  speed  of  tbe  car,  down  on  the 
street,  and  dragged  about  the  length  "of  two 

1 1  See  Carriers,  voL  t.  Cent  Dig.  I  1369. 


pavements,"  sustaining  Injuries  for  ^blcb  he 
seeks  compensation.  The  learned  trial  judge 
directed  a  Judgment  of  nonsuit  to  be  entered, 
for  the  reason  that  the  pldintUt's  attempt  to 
get  on  the  moving  car  was  an  act  of  negli- 
gence, and,  as  he  was  injured  in  such  at- 
tempt, he  could  no{  recover. 

"To  step  on  or  ofC  a  moving  car,  whether 
tbe  power  which  propels  the  car  be  steam  or 
electricity,  is  per  se  negligence,  and,  if  in- 
Jury  results  to  tbe  passenger,  he  canno't  re- 
cover damages.  To  this  rule,  as  in  all  rules, 
there  are  some  rare  exceptions."  Powelson 
V.  United  Traction  Company,  204  Pa.  474, 
64  Atl.  282.  And  to  this  we  now  add  that, 
where  one  Is  Injured  in  stepping  on  or  get- 
ting off  a  moving  car,  the  burden  Is  upon  him 
to  clearly  demonstrate  to  tbe  court  why  his 
case  should  go  to  the  Jury,  as  a  rare  excep- 
tion to  the  rule.  The  question  to  be  settied 
on  this  appeal  is  whether  the  appellant's  case 
is  one  of  the  rare  exceptions  to  the  rule  and 
a  jury  should  have  been  allowed  to  pass 
upon  his  negligence.  Standing  on  tbe  north- 
east comer  of  Fifth  and  Wharton  streets.  In 
the  city  of  Philadelphia,  the  appellant  saw 
a  car  approaching  up  Fifth  street  When 
near  blm,  he  signaled  tbe  motorman  to  stop 
at  the  north  crossing  over  Fifth  street  In 
response  to  the  signal  the  motorman  slack- 
ened the  speed  of  the  car,  but  without  wait- 
ing for  it  to  stop,  the  plaintifl!  attempted  fb 
step  on  it  as  it  was  passing  the  crossing. 
While,  in  a  general  way,  he  says  the  car  was 
moving  slowly,  when  pressed  by  the  appellee 
to  state  more  definitely  what  the  speed  was 
-as  was  Its  right  to  know  in  this  controversy, 
involving  bis  negligence  as  well  as  its  own- 
he  admits  it  to  have  been  that  of  a  man 
walking  at  an  ordinary  gait  or  three  or  four 
miles  an  hour.  With  his  case  so  presented 
by  himself,  It  was  the  duty  of  the  court  to 
say  he  had  been  negligent  The  duty  of  tbe 
piaintltr  was  to  get  on  a  car  that  had  stop- 
ped. His  signal  to  the  motorman  clearly 
was  to  stop,  and  not  merely  to  slow  up. 
Tbe  motorman  so  understood  It  and  was 
slackening  the  speed  of  the  car,  that  be  might 
stop  at  the  usual  stopping  place.  The  slack- 
ened 8i)eed  was  not  notice  to  tbe  plaintiff  to 
get  on  the  moving  car,  but  was  that  it  would - 
come  to  a  full  stop.  If  be  would  wait  No 
other  Inference  can  be  drawn.  But  the  plain- 
tUf,  impatient  as  many  of  us  so  often  are, 
even  of  a  second's  delay,  tried  to  board  the 
moving  car,  Instead  of  waiting  until  be  could 
safely  get  on  It;  and  In  doing  so  be  volun- 
tarily assumed  the  risk  of  experiencing  Just 
what  happened  to  him.  Whatever  "rare  ex- 
ceptions" there  may  be  to  tbe  rule  that  it 
Is  negligence  per  se  to  step  on  or  off  a  moving 
car,  no  recovery  can  be  permitted  where  an 
injured  plaintiff,  as  In  this  case,  at  a  crossing 
signals  an  approaching  car  to  stop,  whose 
signal  Is  heeded,  and  be  so  understands  by 
the  slackened  speed  of  tbe  car  as  it  ap- 
proaches tbe  usual  stopping  place,  but  who, 
before  It  stops,  and  while  running  at  the 
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speed  stated,  attempts  to  get  on  It  It  is  tbe 
negligence  of  the  injured  person  In  such  a 
case  that  is  a  contributing  cause  to  his  in- 
juries, and  he  cannot  escape  the  rule  that 
his  carelessness  is  in  the  way  of  his  right  to 
recover. 

Our  attention  has  been  called  to  several 
of  our  own  cases  as  authority  for  the  con- 
tention of  the  appellant  that  the  Jury  should 
have  tteen  permitted  to  pass  upon  the  ques- 
tion of  his  negligence,  but  no  one  of  them  is 
in  conflict  with  the  rule  which  we  haye  ap- 
plied to  the  facts  now  before  us.  In  Stager 
V.  Ridge  Ave.  Pass.  Hy.  Co.,  119  Pa.  70,  12 
Atl.  821,  the  court  below  refused  to  take  off 
the  Judgment  of  nonsuit,  assigning  as  a  rea- 
son for  its  refusal  to  do  so  that  tbe  evidence 
of  the  plaintiff  showed  that  tbe  Injury  which 
resulted  In  the  death  of  Harry  W.-  Stager  was 
caused  by  his  own  negligence  in  attempting 
to  get  upon  a  moving  car  by  way  of  the  front 
platform;  that  he  had  signaled  the  driver 
to  stop,  and  the  car's  speed  was  slackened 
nearly  to  a  full  stop,  when,  without  waiting, 
he  Jumped  on  the  front  platform  of  the  car, 
lost  his  hold,  fell  off,  and  was  run  over;  that 
the  accident  occurred  at  a  point  from  three 
to  five  feet  below  the  street  crossing;  that, 
had  he  waited  a  second  or  two,  the  car  would 
have  been  completely  stopped,  and  he  could 
have  entered  it  by  the  rear  platform,  and,  if 
he  had  fallen  ofF,  be  would  not  have  been 
run  over.  It  is  true  we  said  in  that  case, 
"We  are  not  prepared  to  say,  as  matter  of 
law,  that  the  attempt  of  a  passenger  to  board 
a  street  car  whilst  it  is  in  motion  is  to  be 
considered  an  act  of  negligence,  no  matter 
what  may  be  its  rate  of  speed,"  but  we  af- 
firmed the  Judgment  because  we  were  "of 
opinion  that  the  learned  court  below  was 
right,  upon  the  grounds  stated  In  his  opinion, 
in  entering  the  nonsuit."  As  to  Walters  v. 
Phlla.  Traction  Co.,  161  Pa.  36,  28  Atl.  941, 
upon  which  the  appellant  chiefly  relies,  we 
need  only  repeat  what  we  said  of  it  in  Powel- 
son  V.  United  Traction  Co.,  supra:  "There 
was  no  relaxation  of  the  rule,  in  the  case 
cited,  that  to  get  on  a  moving  car  is  n^li- 
gence.  The  language  quoted  was  affirmed  In 
a  per  curiam  opinion.  It  was  not  Intended 
'by  tills  court  to  say  that  in  that  case,  under 
the  circumstances,  it  was  not  negligence  in 
defendant  to  get  on  a  moving  car."  In  Jag- 
ger  V.  People's  Pass.  Ry.  Co.,  180  Pa.  436, 
36  Atl.  867,  38  L.  R.  A.  786,  the  court  below, 
in  an  opinion  refusing"  to  take  off  a  nonsuit, 
described  the  accident  as  follows:  "The  case 
as  presented,  then,  is  simply  this:  The  plain- 
tiff motioned  to  the  conductor  to  stop,  the 
conductor  rang  tbe  bell  to  have  it  done,  the 
motorman  slackened  the  car.  Meantime  the 
plaintiff  had  risen  from  his  seat,  and  gone 
out  on  the  rear  platform.  Without  waiting 
for  the  car  to  come  to  a  standstill,  the  plain- 
tiff, suiting  his  own  convenience,  got  off 
while  it  was  in  motion.  The  car  gave  a  Jerk, 
and  lie  was  thrown  down  and  Injured."  The 
Judgment  was  aiflrmed  per  coriam.    In  that 


case  the  plaintiff  Jumped  off  a  moving  car; 
here  he  Jumped  on.     For  the  same  reason 
that  no  recovery  was  permitted  there,  none 
can  1)6  bad  here. 
Judgment  affirmed. 

MBSTREZAT,  3.  (dissenting).  The  qnes- 
tlon  mvolved  in  this  case  is  correctly  stated 
by  the  learned  counsel  for  the  appellant,  to 
wit:  "Whether  or  not  it  is  negligence  per  se 
for  a  man,  after  having  signaled  the  motor- 
man  to  stop,  to  undertake  to  get  on  a  street 
passenger  car  at  a  crossing  of  the  highway 
when  the  car  is  moving  so  slowly  that  it  bad 
almost  stopped."  The  learned  trial  Judge  an- 
swered the  question  in  the  negative,  and 
granted  a  nonsuit  The  plaintiff  himself  was 
the  only  witness  in  his  behalf  as  to  tbe  cir- 
cumstances attending  the  accident  and  in 
considering  this  appeal  his  testimony  must 
be  taken  to  be  true.  He  testifies,  inter  aUa: 
"I  was  standing  at  the  northeast  comer  of 
Fifth  and  Wharton  streets,  waiting  for  a 
Fifth  street  car.  One  came  up  Fifth  street 
briskly.  Just  as  It  had  reached  Wharton 
street,  another  car  reached  Fifth  street  on 
Wharton.  Both  cars  came  to  a  dead  stop  on 
the  other  side  of  each  street.  I  stepped  out 
on  the  crossing,  the  car  coming  up  Fifth 
street,  nodded  to  tbe  motorman,  and  he  slow- 
ed his  car  to  tbe  crossing  for  me  to  get  on. 
As  it  reached  the  crossing,  I  stepped  on  with 
one  foot  and  took  bold  of  the  hand  mil 
with  my  right  hand.  The  conductor  was 
standing  in  the  doorway,  with  his  back  to 
me,  with  his  hand  on  the  bell  cord.  At  the 
same  moment  that  I  stepped  on  the  car  he 
signaled  tbe  motorman  to  go  ahead.  The 
car  was  started  quickly,  and  I  was  thrown  to 
the  street  and  dragged  about  two  pave- 
ments. Q.  Now,  when  the  rear  platform  of 
the  car  reached  the  flag  upon  which  you 
were  standing,  how  fast  was  the  car  moving? 
A.  Scarcely  moving.  Q.  What  do  you  mean 
by  that?  A.  Well,  I  don't  know  that  I  can 
be  more  definite.  It  stopped  Just  as  all  cats 
stop  at  crossings  for  men  passengers  to  get 
upon  them.  Everybody  knows  what  that  is. 
Q.  You  say  the  car  was  scarcely  moving? 
I  wish  you  would  contrast  the  motion  of 
that  car  with  the  motion  of  a  person  walking 
or  running.  How  would  the  motion  of  a 
car  compare  with  a  person  walking  alMig 
at  the  usual  rate  of  speed?  A.  I  think  the 
car  was  moving  slower  than  a  person  would 
walk  quickly."  On  cross-examination,  he 
said  "that  the  car  was  moving  slowly.  It 
had  almost  absolutely  stopped."  He  further 
stated.  In  reply  to  a  question  of  appellee's 
counsel,  that  he  thought  the  car  was  not 
moving  faster  than  three  or  four  miles  i>er 
hour.  He  said  that  he  did  not  think  the  con- 
ductor saw  him.  They  exchanged  no  signals 
prior  to  the  accident  He  further  testified  on 
cross-examination:  "A.  Yes,  now  one  foot 
was  on  the  car.  I  do  not  think  they  both 
were.  My  hand  was  on  the  hand  rail  that 
is  placed  in  the  rear  of  tbe  cars  for  pas- 
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sengeiB  to  take  bold  of.  I  bad  b(dd  of  tbat 
band  rail  when  the  car  was  suddenly  started 
and  I  was  tbrown  oft.  Q.  Wbere  was  your 
foot?  A.  One  foot,  I  am  sure,  was  on  the 
car.  1  don't  think  two  were."  This  was 
the  testimony  on  which  the  trial  Judge  held 
the  plaintiff  guilty  of  negligenca  It  will  be 
observed  that  the  testimony  is  somewhat  con. 
filctlng  as  to  'the  rate  of  speed  at  which  the 
car  was  traveling  when  the  plaintiff  at- 
tempted to  board  it  The  jury  would  have 
been  Jnstified  in  finding  tbat  the  car  was 
moving  slowly,  and  had  almost  absolutely 
stopped.  It  was  not  for  the  court  to  resolve 
the  apparently  conflicting  statements  of  the 
witnesses  as  to  the  speed  of  the  car  at  the 
time  the  plaintiff  attempted  to  enter  it  That 
was  for  the  Jury.  If  any  part  of  the  plain- 
tilTs  testimony  Justlfled  its  Bubmlssion  to  the 
Jury  on  the  question  at  issue,  although  oth- 
er parts  of  the  testimony  showed  apparent 
contradictions,  the  case  should  not  have  been 
withdrawn  from  the  jury.  In  a  personal  in- 
Jury  case— Ely  v.  Pittsburg,  etc.,  Ky.  Co.,  158 
Pa.  283,  27  Atl.  970-In  which  the  testimony 
was  "extremely  muddled  and  conflicting," 
Justice  Mitchell,  speaking  for  the  court,  said: 
"This  testimony  was  contradictory,  and  the 
net  result  of  it  by  no  means  clear.  On  part 
of  it,  he  [plaintiff]  was  plainly  entitled  to  go 
to  the  Jury;  on  the  other  part  of  it,  equally 
plainly  he  was  not.  TJnder  these  clrcumstan. 
ces  tbe  case  must  go  to  the  Jury,  whose 
province  it  is  to  reconcile  conflicting  state. 
moits,  whether  of  the  same  or  different  wit* 
nessee,  or  to  draw  the  line  between  them, 
and  say  which  shall  prevail."  Tbls  language 
was  repeated  by  Justice  Dean  and  approved 
by  hhn  in  the  very  recent  case  of  Strader  v. 
Monroe  County,  202  Pa.  626,  51  Ati>  UOO,  to 
which  he  added:  "The  court  was  bound  to 
submit  It  to  tbem.  In  trials  of  fact,  if  it 
were  required  that  all  the  testimony  should 
be  consistent  either  with  Itself  or  that  of  oth. 
er  witnesses,  but  few  cases  would  reach  a 
Jury." 

In  entering  the  nonsuit,  the  learned  trial 
Judge  said:  "I  think,  if  I  were  to  instruct  the 
Jury  in  this  case,  I  would  be  obliged  to  in> 
struct  them  that  it  was  negligence  to  board 
a  moving  car,  and,  as  I  am  at  present  in- 
formed, I  will  grant  this  motion."  This  is 
the  single  and  only  question  presented  here 
for  consideration,  and  was  so  regarded  and 
atgned  by  the  learned  counsel  of  both  parties. 
The  rule  or  principle  thus  announced  by  the 
court  below  must  be  affirmed  before  the 
plaintiff  can  be  deprived  Of  his  right  to  have 
the  case  presented  to  a  Jury.  The  majority 
opinion  speaks  of  "some  rare  exceptions" 
to  the  rule,  and  that  the  plaintiff  must  "clear- 
ly demonstrate  why  his  case  should  go  to 
tbe  Jury  as  a  rare  exception,"  but  its  argu- 
ment is  devoted  to  sustaining  the  rule,  and 
concludes  with  the  statement  that  no  re- 
covery can  be  permitted  in  this  case,  be- 
cause the  plaintiff  Jumped  "on  a  moving 
car."  In  my  Judgment,  ft  is  not  negligence 
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per  se  to .  board  a  moving  street  car,  and 
tbat,  therefore,  the  Judgment  of  the  court 
below  Is  clearly  erroneous,  and  should  be 
reversed. 

Street  railway  companies  are  incorporated 
for  the  purpose  of  carrying  passengers  in 
towns  and  cities  and  along  suburban  high- 
ways In  thickly  populated  communities.  To 
accommodate  their  patrons,  they  are  re- 
quired to  atop  frequentiy,  and  should  stop 
at  the  intersection  of  streets,  to  receive  and 
discharge  passengers.  They  are  common 
carriers,  and  the  public  has  a  right  to  de- 
mand of  them  a  service  that  will  give  it 
frequent  opportunities  for  entering  and  leav- 
ing their  cars  with  safety.  Hence  they  are 
expected  to  stop  at  the  intersection  of  streets, 
if  not  oftener,  so  tbat  those  who  desire  may 
avail  .themselves  of  the  service  of  the  cars. 
The  passenger  enters  and  leaves  the  car 
quickly.  It  is  a  matter  of  common  ob- 
servation that  great  numbers  of  people  board 
ttie  car  and  leave  It  while  it  is  In  motion. 
This  is  permitted  by  the  conductor,  and  by 
his  action  he  very  frequently  invites  it.  This 
is  the  very  well  understood  way  in  which 
street  cars  are  operated  in  this  country,  and 
therefore  a  large  percentage  of  passengers 
act  upon  the  assumption  tbat  they  are  ex- 
pected by  the  company  to.  enter  and  depart 
from  a  car  when  It  arrives  at  a  crossing, 
whether  it  has  entirely  stopped  or  not  That 
this  can  be  done  with  perfect  safety  if  the 
oar  is  moving  slowly,  is  the  hourly  experi- 
ence of  thousands  of  people.  It  presupposes, 
of  course,  that  the  person  attempting  it  has 
the  use  of  his  faculties  and  limbs,  and  that 
there  is  no  obstruction  on  or  near  the  plat- 
form that  would  interfere  with  or  prevent 
access  to  or  departure  from  the  car.  Why, 
then,  should  such  action  on  the  part  of  tbe 
passenger  be  declared  negligence  per  se? 
What  Is  done  with  such  frequency,  and  with 
the  tacit  acquiescence  of  the  company's  serv- 
ants, by  great  numbers  of  people,  who  evi- 
dently regard  it  as  safe,  cannot  be  charac- 
terized as  negligence  in  itself.  On  the  con- 
trary, the  proper  and  logical  inference  from 
such  action  is  that  it  is  not  attended  with 
danger,  and  hence  tbat  It  does  not  disclose  a 
want  of  care.  A  reasonably  prudent  man 
would  not  attempt  to  get  on  or  off  a  rapidly 
moving  street  car,  as  the  danger  would  be 
apparent,  and,  if  he  did  so,  his  act  would 
convict  him  of  negligence;  but,  should  he 
enter  or  alight  from  a  car  almost  at  rest, 
the  circumstances  would  be  different,  and 
the  character  of  his  act  must  be  determined 
In  the  light  of  those  drcumstancea.  In  the 
former  the  rapidity  of  the  car  would  make 
the  danger  apparent  to  the  dullest  Intellect; 
in  the  latter,  tbe  speed  of  the  car  would 
raise  no  doubt  in  the  mind  of  a  prudent 
man  tbat  he  could  accomplish  the  act  with 
safety.  Tbe  posltidn  of  tbe  majority  of  the 
court  is  not  supported  by  any  decision  In 
this  state.  On  the  c<Hitrary,  the  authorlttea 
not  only  of  this  but  of  other  states  sustain 
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A  .tnted  attemi»t:«     to    sret  on  It    It  Is  the  ] 
Bpeed  Btaxeu.    ^^  inj^ajred    person  In  such  a 
negligence  "  ^  contrf.laX3i-tlng   cause  to  bis  In- 
case tnai  cannot      escape  the  rule  that 

?te?ar^ei««««  ^  *^    *^«^  ^^^  *"  "«  '^'^^  *» 

recover.        ^      i^^s     toeen    called  to  several 

our  at^^7„ea   as      autbority  for  the  con- 

of  our  own      ^^^^11^^^^    tHat  the  Jury  should 

***^'**"Jl^n  uermitted    to    pass  upon  the  ques- 

^"^  ,  w«  MgUgence,    tout  no  one  of  them  Is 

tion  of  MS  ^^1^  tbe    ir-ale    which  we  have  ap- 

in  conflict  vfiu^       no-w    before  us.    In  Stager 

P^^^^f  o^ve    pass.    »y.    CO.,  119  Pa.  70.  12 

^;/S  fte  court  toelo^  refused  to  take  off 

A.tl.  8-ii.  "^        .  nonsul-t,   assigning  aa  a  rea- 

the  J^^smeni  "  ^^  ^^   ^^  ^^  ^j^^^  ^^^  evidence 

son  for  "8 jei    ^^^^^  tUat  the  Injury  which 

"'  *  u.d  Xe  de^^  of  Harry  W.-  Stager  was 

resulted  in  tn  xiegUgence  In  attempting 

caused  hy  *"*      ,^jjg  car  by  way  of  the  front 

togetuponamovMXB^^^    signaled  the  driver 

platform;    ^"'\         car's    speed  was  slackened 

*"  ^^'^Vo  a  full  stop.  when,  without  waiting, 

nearly  *" -^^^\i,e  front  platform  of  the  car, 

he  l«o»P?*  f  f  Ju  off.  and  was  run  over;  that 

losthlshold  l«i^   ^^  at  a  point  from  three 

**^^^'  f^rt  bellw  the  street  crossing;    that, 

to  five  ««*  °®'  gecond  or  two.  the  car  would 
hadhewalted  a  seco  ^^^  ^^ 

^^^  ^*L°redTt  by  the  rear  platform,  and,  if 
^"^V^fl^^^,  he  would  not  have  been 
he  had  faUen  0=^^^  ^3  aald  In  that  case, 

"We'^Ire  not  prepared  to  say,  as  matter  of 

.        ♦w  the  attempt  of  a  passenger  to  board 

HirSt  c*r  ^bUs?lt  IS  in  motion  is  to  be 

^^^red   an   act  of  negligence,  no  matter 

C^ed  the   Judgment  because  we  were  "of 

f?^«    that    the    learned  court  below    was 

riff  upStbe  grounds  stated  In  his  opinion, 

iientl?ing  the  nonsuit."    As  to  Walters  v. 

PhHa    Tr^ctton  Co.,  161  Pa.  36.  28  AU.  941. 

Sin  JhTcb   the  appellant  <=Wefly  '«„       ^^ 

need  only  repeat  what  we  said  of  It  in  Powel- 

son  ▼     United  Traction  Co..  supra:    'There 

was   no    relaxation  of  the  rule,  In  the  case 

cited,  that  to  get  on  a  moving  car  Is  negU- 

gence.     The  language  quoted  was  affirmed  In 

a  per   curiam  opinion.    It  was  not  Intended 

'by  tills  court  to  say  that  In  that  case,  under 

the   circnmstances,  It  was  not  negligence  In 

defendant  to  get  on  a  moving  car."    in  Jag- 

ger    V.    People's  Pass.  Ry.  Oo..  180  Pa.  436. 

36  -A-tl.    867.  38  L.  R.  A.  786.  the  court  below. 

In   an   opinion  refusing  to  take  off  a  nonsuit, 

described  the  accident  as  follows:  "The  case 

as  i^x-eeented,  then,  Is  simply  this:    The  plaln- 

aar      xnotloned  to  the  conductor  to  stop,  the 

eort<a»ic;tor  rang  the  bell  to  have  It  done,  the 

mo-toirman  slackened  the  car.    Meantime  the 

P/ai:«;«tICf   had  risen  from  his  seat,  and  gone 

out       «=»x»    the  rear  platform.    Without  waiting 

tor     -C:.lr>e  ear  to  come  to  a  standstill,  the  plaln- 

*itr,  «inlting   his    own    convenience     got   off 

vbMJm.^     it  was  In  motion.    The  car  gave  a  lerk 

ntiiM        'M-m^-    -was  thrown  down  and  Injured "    The 

Jnd^3r-«:»3«-at  was  affirmed  per  curiam,    in  that 


case  the  plaintiff  Jumpi 
here  he  Jumped  on.      I 
that  no  recovery  was  ; 
can  be  had  here. 
Judgment  affirmed. 

MBSTKBZAT.   J.    OV 
tlon  Involved  In  this  (■:> 
by  the  learned  counsel 
wit:   "Whether  or  not 
for  a  man,  after  havi, 
man  to  stop,  to  under, 
passenger  car  at  a  c; 
when  the  car  Is  movii. 
almost  stopped."     TL. 
swered   the    questloi, 
granted  a  nonsuit.     ']  " 
the  only  witness  in  ' 
cumstances  attondin 
considering  this  ap:^ 
be  taken  to  be  true. 
"I  was  standing  at  ' 
Fifth    and    Wharton 
Fifth  street  car.     Oii' 
briskly.     Just    as   It 
street,  another  car  1. 
Wharton.     Both  cars. 
the  other  side  of  eat 
on  the  crossing,  iij. 
street,  nodded  to  tU. 
ed  his  car  to  the  c. 

As  It  reached  the  t. . 

one   foot,   and  tc ' 

with   my  right   li. 

standing  in  the  i; 

me.  with  his  haiK' 

same  moment  tlir, 

signaled  the  mr>t 

car  was  started  (!• 

the   street   and    • 

ments.    Q.  Now, 

the   car   reached 

were  standing,  ho 

A.  Scarcely  mo  v.. 

by  that?    A.  W. . 

be  more  definite. 

stop  at  crossings 

upon  them.    E\, 

Q.  You  say  the 

I  wish  you  wo- 

that  car  with  tho 

or  running.    Ho- 

car  compare  w'*- 

at  the  usual  mt.- 

car  -was  moving  ' 

walk    quickly." 

said  "that  the  r- 

had  almost  absoi- 

stated.  In  reply  • 

counsel,  that  ho 

moving  faster  tt 

hour.    He  said  f 

ductor  saw  hlin 

prior  to  the  nr 

cioss-examlr' 

was 

were. 

is  pit 
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net  resalt mttf 

of  it  he 
to  the  _ 
plainly  hevH: 
ces  the  cam  ^ 
proTioce  it  li  V 
meats. 


m.  St.  Rep.  387;  N.  T.  P.  &  N.  R.  H.  <3o. 

■■.  Coulboum  (Md.)  16  Atl.  208,  1  I*  E.  A. 
;.ll,  9  Am.  St  Rep.  430;  Wyatt  t.  Railway 
Jo.,  55  Mo.  485;  ScLepers  v.  Railroad  Co., 
126  Mo.  665,  29  a  W.  712;  Sexton  v.  Railway 
Co.  (Sup.)  67  N.  I.  Supp.  57T;  SaWgaard  ▼. 
St  Paul  aty  Ry.  Co.,  48  Minn.  232,  51  N. 
W.  Ill;  Omaha  Street  Ry.  Co.  v.  Martin,  48 
Xeb.  65,  66  N.  W.  1007;  Munroe  v.  Third 
Areuue  R.  R.  Co.,  18  Jones  ft  S.  114;  Flnkel- 
dey  y.  Omnibus  Cable  Co.,  114  CaL  28,  45 
Pac.  906.  Where  one  attempts  to  board  a 
moTing  car  and  Is  Injured  by  his  own  care- 
lessness, he  cannot  recover,  and  it  is  imma- 
terial at  what  rate  of  speed  the  car  is  run- 
ning. But  It  Is  equally  clear.  It  seems  to 
me,  that  when  a  person  Is  boarding  or  de- 
parting from  a  car,  using  due  care,  and  the 
negligent  act  of  the  motorman  by  quickly 
and  suddenly  accelerating  the  speed  of  the 
car,  or  by  any  other  careless  act,  causes  In- 
Jury  to  the  person,  the  street  rai]way  com- 
pany is  responsible.  The  reason  is  that  the 
act  of  the  injured  party  In  entering  or  leav- 
ing the  car  In  no  way  contributes  to  his  In- 
juries, which  are  the  result  solely  of  the 
carrier's  negligence. 

I  would  reverse  the  Judgment  of  the  court 
lielow,  and  submit  the  case  to  a  Jury  to  de- 
termine the  negligence  of  the  plaintiff  and 
uC  the  defendant  company. 


m  N.  H. 
UBBT  r.  HUTCHINSON. 


UO) 


'^^iipreme  Court  of  New  Hampshire.    Coos. 
June  2,  1903.) 

rr-UTORS  AND  ADMINISTRATORa-CLAIMS— 
.ILURB  TO  PRESENT— RIGHTS  OF  CLJk.111- 
.  r-CLAIMS  NOT  ACCRUBD-DEBDa-OBREACH 
WARRANTY— WHO  ENTITLED  TO  SUB— 
.IDICT— QBNBRAL  KKCBFTION— DAMAOBS. 

I'ub.  St  1901,  c.  191,  I  27,  provides  diat 
one  has  a  claim  against  the  estate  of  a 
'lit  which  has  not  been  prosecuted  within 
lie  limited  by  law,  he  may  apply  to  the 
iiiu  Court,   at  a  trial  term,   by   petition, 
'  the  court  shall  be  of  opinion  that  justice 
<"s  it,  and  that  the  claimant  is  not  cnarge- 
vith  neglect,  they  may  give  him  judgment 
,<  amount  due.    Held,  that  whether  justice 
"(1  claimant  to  have  judgment,  and  wheth- 
was  guilty  of  culpable  neglect,  were  de- 
.10(1  by  the  decisiou  in  the  superior  court, 
'0  not  subject  to  review. 
lib.  St.  1901,  c.  191,  I  27,  applies  not  only 
una  which  might  have  been  sued  on  with- 
'  time  limited  by  statute,  but  also  to  con- 
:it  claims,  which  could  not  have  been  sued, 
.vhich  might  have  been  presented,  and  to 
!j  which  come  into  existence  after  the  ex- 
ion  of  the  statutory  period. ' 
When   possession   attends  the  conveyance, 
covenants  of  warranty  and   for  quiet  en- 
aent  run  with  the  land,  and  the  party  dis- 
sessed  by  a  superior  title  is  the  proper  pw- 
to  bring  suit. 
t.  A  mere  general  exception  by  plaintlfC  to 
verdict  in  his  favor  raises  no  question  for 
iew. 

.  Mere  proof  in  a  suit  for  breach  of  war- 
■y  in  a_  deed  that  the  part  of  the  land  from 
ch  plaintiff  was  evicted  was  essential  to 
use  of  water  power  on  the  land,  and  that 

water  power  constituted  one-half  the 

'J  I  ol  the  land,  the  entire  cost  of  which  wai 
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the  view  herein  stated.  Stager  ▼.  Ridge  Ave. 
Passenger  Railway  Company,  119  Pa.  70,  12 
Atl.  821,  is  very  similar  In  its  facts  to  the 
case  In  hand.  Mr.  Justice  Clark,  delivering 
the  opinion  of  the  court,  states  the  facts  as 
follows:  "It  Is  admitted  that  Stager  [plain- 
tiff] attempted  to  board  the  car  at  the  front 
platform  whilst  the  car  was  in  motion.  He 
succeeded  in  getting  on  the  lower  step  with 
one  foot'  only,  and  before  he  could  establish 
himself  there  a  sudden  motion  of  the  car 
forward  threw  liim  off,  and  he  fell  under 
the  wheela  It  Is  not  definitely  shown  at 
what  rate  the  car  was  moving  at  the  time  of 
the  occurrence.  Stager  had  given  the  con- 
ductor a  signal  to  stop,  and  as  the  car  ap- 
proached the  crossing  it  'slowed  up,'  but  be- 
fore It  had  fully  arrived  at  the  place  where 
the  stop  was  to  be  made,  and  whilst  It  was 
still  in  motion,  he  attempted  to  enter  by 
the  front  platform,  with  the  result  stated. 
The  evidence  seems  to  show  that  the  car 
was  moving  quite  slowly,  but  It  did  not  stop." 
The  learned  Justice  then  says:  "We  are 
not  prepared  to  say,  as  matter  of  law,  that 
the  attempt  of  a  passenger  to  board  a  street 
car  whilst  it  is  in  motion  is  to  be  considered 
an  act  of  negligence,  no  matter  what  may 
be  its  rate  of  speed.  A  car  may  be  moving 
so  slowly  that  there  would  be  no  apparent 
danger  whatever  in  attempting  to  enter  It— 
so  slowly  that  a  person  of  reasonable  pru- 
dence in  the  exercise  of  ordinary  care  would 
not  hesitate  to  make  the  effort  It  would 
be  a  hard  rule  that  would  hold  a  passenger 
guilty  of  culpable  contributory  negligence 
in  such  a  case.  In  all  cases  of  doubt  the 
question  must  be  left  to  the  Jury  to  say, 
under  all  the  circumstances,  whether  the 
danger  of  boarding  the  train  when  in  motion 
was  so  apparent  as  to  have  made  it  the  duty 
of  the  plaintiff  to  desist  from  the  attempt" 
Walters  v.  Philadelphia  Traction  Co.,  161 
Pa.  36,  28  AtL  941,  was  an  action  for  per^ 
sonal  injuries  sustained  while  the  plaintiff 
was  attempting  to  board  a  cable  car  which 
he  had  signaled  to  stop.  The  trial  Judge 
charged  the  Jury  as  follows:  "If  you  arrive 
at  the  conclusion  that  the  car  was  in  motion, 
and  was  not  in  that  condition  of  motion 
which  would  induce  any  reasonable  man  to 
get  on,  then  the  plaintiff  cannot  recover. 
If,  however,  you  should  come  Jto  the  con- 
clusion that  It  bad  stopped,  or  was  in  the 
act  of  stopping,  or  was  in  such  a  condition 
of  running  or  stopping  as  induced  the  platn- 
tltf  to  think  it  was  about  to  stop,  then  he 
nad  a  right  to  get  on;  and.  If  the  car  started 
before  he  was  safely  seated  In  tbe  car,  and 
an  Injury  resulted  therefrom,  then  your  ver- 
dict should  be  for  the  plaintiff."  There  was 
a  verdict  and  Judgment  for  the  plaintiff, 
and  this  court  affirmed  the  Judgment,  ob- 
serving In  the  opinion  that  "the  plaintifTs 
right  to  recover  depended  on  questions  of 
fact  which  were  clearly  for  the  considera- 
tion of  the  Jury."  In  Lilnch  v.  Pittsburg 
Traction  Co„  163  Pa.  102,  25  Ati.  621,  the 


plaintiff  attempted  to  alight  from  a  moving 
cable  car.  The  court  below  was  requested 
to  direct  a  verdict  for  the  defendant,  because 
no  negligence  was  shown  on  tbe  part  of  de- 
fendant, and  plaintiff  was  guilty  Of  con- 
tributory negligence.  But  the  court  refused 
the  request  for  Instructions,  and  charged  as 
follows:  "The  car  did  not  come  to  a  full 
stop  at  all,  and  at  the  time  of  the  sudden 
start  be  [plaintiff]  was  actually  getting  off. 
Tbe  question,  then,  for  you  to  determine  is 
whether  it  was  negligence  for  him  to  attempt 
to  get  off  In  this  way.  If  you  should  con- 
dude  that  It  was  negligence  in  blm  to  do 
it,  you  will  probably  hesitate  very  llttie  In 
concluding  that  that  negligence  contributed 
to  the  injury.  If  he  bad  been  in  some  other 
position  than  alighting  from  tbe  car,  tbe 
probabilities  are  that  he  would  not  have  got 
hurt  But  vras  it  negligence  for  him  in  that 
position  to  get  off  the  car?  Ordinarily,  it 
would  be  considered  negligence  for  a  man 
to  get  off  a  moving  car.  We  «annot  say,  as 
matter  of  law,  that  It  is  an  act  which  a  care- 
ful man  would  not,  under  any  circumstances, 
do,  and  therefore  we  must  leave  It  for  you 
to  determine  whether  this  plaintiff  was  in 
tbe  exercise  of  due  care  when  he  attempted 
to  get  off  this  car  while  it  was  In  motion." 
This  court  held  that  tbe  case  was  for  the 
Jury,  and  affirmed  the  Judgment  These 
cases  have  been  recognized  and  followed  as 
the  law  of  this  state  in  the  very  recent  case 
of  Austrain  v.  United  Traction  Co.,  19  Pa. 
Super.  Ct  329.  There  tbe  plaintiff  attempt- 
ed to  enter  an  electric  open  or  summer  car. 
and  was  Injured.  It  was  held  that:  "If  a 
street  railway  car  has  stopped,  or  is  In  tbe 
act  of  stopping,  or  is  in  such  a  condition  of 
running  or  stopping  as  Induces  an  Intended 
passenger  to  think  it  is  about  to  stop,  tbe 
passenger  has  a  right  to  get  on,  and.  If  tbe 
car  started  before  he  Is  safely  seated  In  the 
car,  and  an  Injury  results  therefrom,  the 
company  is  liable."  In  Powelson  v.  United 
Traction  Co.,  204  Pa.  474,  64  AtL  282,  we 
reversed  the  Judgment  of  nonsuit,  and  Jus- 
tice Dean,  delivering  tbe  opinion,  stated  the 
tacts  thus:  "On  2oth  of  January,  1900, 
be  [plalntUC]  boarded  a  summer  car  in  Alle- 
gheny City.  When  he  saw  the  car  coming 
about  100  feet  distant,  be  waived  his  hand 
to  the  motorman  to  stop,  who  at  once  put 
on  the  brakes,  so  that  when  it  reached  plain- 
tiff it  had  almost  stopped,  and  he  stepped 
on  the  running  board,  and  was  about  to  go 
into  the  body  of  the  car,  when  the  conductor 
rang  tbe  bell  for  the  car  to  start  It  was 
Instantiy  started  with  a  Jerk,  which  threw 
the  plaintiff  off,  ran  over  his  leg,  so  crushing 
it  that  amputation  followed."  The  court  be- 
low on  these  facts  was  of  opinion  that  there 
was  no  sufficient  evidence  of  negligence  on 
the  part  of  tbe  defendant,  and  that  there  was 
clearly  contributory  negligence  on  the  part 
of  the  plaintiff.  He  therefore  instructed  the 
Jury  to  find  for  the  defendant.  This  court 
reversed  tbe  court  below,  the  opinion  con- 
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eluding  as  follows :  TTheie  was  conflicting 
eyldence  as  to  his  negligence  and  tbat  of  the 
company.  He  says:  'It  was  not  my  care- 
lessness In  getting  on  the  car  when  moving 
that  threw  me  off,  but  yours  in  suddenly 
starting  up  before  I  had  reasonable  time  to 
be  seated.'  We  think  the  court  erred  in  not 
leaving  the  truth  of  the  matter  to  be  deter* 
mined  by  the  jury." 

While  our  decisions  have  settled  the  ques- 
tion under  consideration  here  adversely  to 
the  contention  of  the  appellee,  the  decisions 
of  the  other  states  are  in  harmony  with  our 
own  authorities.  In  the  recent  case  of  Cicero 
&  Proviso  Street  By.  Co.  v.  Meizner  (IlL)  43 
N.  B.  823,  31  li.  R.  A.  331,  an  action  to  re- 
cover damages  received  while  attempting  to 
board  an  electric  car,  the  Supreme  Court  of 
Illinois  says:  "The  doctrine  Is  established  in 
nearly  all  of  the  states  where  the  question 
has  arisen  that  it  is  not  negligence  per  se 
for  a  passenger  to  board  or  alight  from  a 
street  car  operated  by  horse  power,  and  the 
question  of  contributory  negligence  is  one 
of  fact  for  the  Jury.  •  •  ♦  It  would  be 
impofisible  for  a  court  to  lay  down  the  rule 
as  to  what  particular  rate  of  speed  would 
be  sufficient  notice  to  a  passenger  that,  If 
he  attempted  to  get  on  or  off,  he  would  be 
held  guilty  of  contributory  negligence.  It 
would  also  be  a  great  hardship  and  unjust  to 
lay  down  a  general  rule  that  a  passenger  at- 
tempting to  board  a  street  car  while  in  mo- 
tion at  all  should  be  held  guilty  of  contrib- 
utory negligence."  The  court  also  considered 
the  question  whether  the  rule  as  to  persons 
boarding  or  alighting  from  horse  cars  should 
apply  to  electric  cars,  and  concludes  as  fol- 
lows: "While  In  electric  cars  the  possibili- 
ties of  speed  are  greater  than  In  the  case  of 
horse  cars,  yet  the  general  operation  and 
management  of  such  cars  so  nearly  approach 
those  of  horse  cars  that  it  must  be  held  that 
the  same  rule  of  law  which  in  the  cases  cited 
and  a  long  line  of  other  cases  holds  that  it 
Is  not  negligence  per  se  to  board  or  depart 
from  such  cars  while  in  motion  Is  also  ap- 
plicable to  electric  cars."  In  Oorlin  v.  West 
Knd  Street  Ry.  Co.,  154  Mass.  197,  27  N.  Bj. 
1000,  and  in  Central  Pass.  Ry.  Co.  v.  Rose 
(Ky.)  22  S.  W.  745,  it  was  also  held  that 
the  same  rule  should  be  applied  to  electric 
as  to  horse  cars  in  determining  the  question 
of  n^^igence  in  entering  or  leaving  a  street 
car,  and  that  in  both  cases  the  question  is 
for  the  jury.  The  same  rule  prevails  in  many 
other  states,  and  it  is  there  held  that  plain- 
tiff's -  negligence  is  a  question  for  the  jury, 
and  cannot  be  determined  by  the  court  as 
matter  of  law.  North  Birmingham  Railway 
Co.  V.  Liddicoat,  99  Ala.  545,  13  South.  18; 
Railway  Co.  v.  Atkins,  46  Ark.  423;  RaUway 
Q>.  V.  Williams,  140  111.  276,  29  N.  E.  672; 
Railway  Co.  v.  Spahr,  7  ind.  App.  23,  33  N. 
E.  446;  Railroad  Co.  v.  McOandiiss,  33  Kan. 
366,  6  Pac.  587;  Ober  v.  Raihwad  Co.  (La.) 
11  South.  818,  32  Am.  St  Rep.  366;  B.  & 
O.  B.  R.  Oo.  T.  Kane  (Md.)  13  AtL  387,  9 


Am.  St.  Rep.  387;  N.  T.  P.  &  N.  R.  B.  Co, 
V.  Ooulboum  (Md.)  16  Atl.  208,  1  L.  B.  A. 
641,  9  Am.  St.  Rep.  430;  Wyatt  v.  Railway 
Co.,  55  Mo.  485;  Schepers  v.  Railroad  Co., 
126  Mo.  665,  29  a  W.  712;  Sexton  v.  Railway 
Co.  (Sup.)  67  N.  Y.  Supp.  677;  Sahlgaard  v. 
St.  Paul  aty  Ry.  Co..  48  Minn.  232,  51  N. 
W.  Ill;  Omaha  Street  Ry.  Co.  v,  Martin,  48 
Neb.  65,  66  N.  W.  1007;  Munroe  v.  Third 
Avenue  B.  R.  Co.,  18  Jones  &  S.  114;  Flnkel- 
dey  V.  Omnibus  C^ble  0>..  114  Cal.  28,  45 
Pac.  996.  Where  one  attempts  to  board  a 
moving  car  and  Is  injured  by  his  own  care- 
lessuess,  he  cannot  recover,  and  It  is  Imma- 
terial at  what  rate  of  speed  the  car  is  run- 
ning. But  It  Is  equally  clear,  it  seems  to 
me,  that  when  a  person  Is  boarding  or  de- 
parting from  a  car,  using  due  care,  and  the 
negligent  act  of  the  motorman  by  quickly 
and  suddenly  accelerating  the  speed  of  the 
car,  or  by  any  other  careless  act,  causes  in- 
Jury  to  the  i>erson,  the  street  railway  com- 
pany is  responsible.  The  reason  is  that  the 
act  of  the  injured  party  in  entering  or  leav- 
ing the  car  in  no  way  contributes  to  his  in- 
juries, which  are  the  result  solely  of  the 
carrier's  negligence. 

I  would  reverse  the  judgment  of  the  court 
below,  and  submit  the  case  to  a  Jury  to  de- 
termine the  negligence  of  the  plalntlfl  and 
of  the  defendant  company. 


m  N.  H.  mi 
LIBBY  V.  HUTCHINSON. 

(Supreme  Court  of  New  Hampahlre.    Coos. 
June  2,  1903.) 

EXECUTORS  AND  ADMINISTRATORS— CLAIMS— 
FAILURE  TO  PRESENT— RIGHTS  OP  CL<AIM- 
ANT— CLAIMS  NOT  ACCRUED-DKEDS-BRBACH 
OF  WARRANTY- WHO  ENTITLED  TO  SUB^- 
VBRDICT— OBNBRAL  BXCBFTION— DAMAQES. 

1.  Pub.  St.  1901,  c.  191.  8  27,  provides  that, 
when  one  has  a  claim  against  the  estate  of  a 
decedent  which  has  not  been  prosecuted  within 
the  time  limited  by  law,  he  may  apply  to  the 
Supreme  Court,  at  a  trial  term,  by  petition, 
and  if  the  court  shall  be  of  opinion  that  justice 
requires  it,  and  that  the  claimant  is  not  charge- 
able with  neglect,  they  may  give  him  judgment 
for  the  amount  due.  Held,  that  whether  justice 
required  claimant  to  have  judgment,  and  wheth- 
er he  was  guilty  of  culpable  neglect,  were  de- 
termined by  the  decisiou  in  the  superior  court, 
and  are  not  subject  to  review. 

2.  Pub.  St.  1901,  c.  191,  S  27,  applies  not  only 
to  claims  which  might  have  been  sued  on  with- 
in the  time  limited  by  statute,  but  also  to  con- 
tingent claims,  which  could  not  have  been  sued, 
but  which  might  have  been  presented,  and  to 
claims  which  come  into  existence  after  the  ex- 
piration of  the  statutory  period.' 

3.  When  posseesion  attends  the  conveyance, 
the  covenants  of  warranty  and  for  quiet  en- 
joyment run  with  the  land,  and  the  party  dis- 
possessed by  a  superior  title  is  the  proper  per- 
son to  bring  suit. 

4.  A  mere  general  exception  by  plaintiff  to 
the  verdict  in  his  favor  raises  no  question  for 
review. 

6.  Mere  proof  in  a  suit  for  breach  of  war- 
ranty in  a  deed  that  the  part  of  the  land  from 
which  plaintiff  wag  evicted  was  essential  to 
the  use  of  water  power  on  the  land,  and  that 
the  water  power  constituted  one-half  the  value 
of  the  land,  the  ratire  cost  of  which  was  ¥10,- 


Digitized  by 


Google 


548 


K  Al'LANTIC  REPORTER, 


(K.EI. 


000,  does  not  establish  that  the  Talae  of  the 
land  from  which  plaintiff  was  evicted  was  $5,- 
000,  even  if  it  be  found  that  the  water  power 
was  worth  that  sum. 

BxceptionB  from  Superior  Coart;  Yonng, 
Judge. 

Action  by  Jesse  F.  Llbby  aKainst  Freedom 
Hutchinson.  Judgment  for  plaintiff.  Both 
parties  excepted.    Exceptions  OTerruled. 

August  5,  1891,  Timothy  H.  Hutchinson, 
the  defendant's  testator,  conveyed  by  war- 
ranty deed  to  Henry  Marble  a  tract  of  land 
situate  In  Oorbam,  by  the  following  descrip- 
tion: "Being  a  part  of  lot  No.  144  In  said 
Gorhan),  commencing  at  a  red  oak  tree  on 
the  bank  of  the  Androscoggin  river,  running 
from  thence  south  sixty  per  cent  west  to  a 
mound  or  hill;  thence  around  the  east  side  of 
said  hill,  up  to  the  road  leading  from  Gop- 
ham  to  Sbelbume  to  a  stake  and  stones- 
said  road  now  known  as  Main  street;  thence 
easterly  along  the  line  of  said  road  or  Main 
street  to  the  bank  of  the  Peabody  river; 
thence  down  said  river  to  the  Androscoggin 
river;  thence  np  said  Androscoggin  river  to 
the  flnt-mentloned  bounds,  excepting  the  lots 
sold  and  deeded  by  the  late  Timothy  Hutch- 
inson from  said  premises."  January  80, 
1892,  Marble  conveyed  by  warranty  deed  an 
undivided  half  <^  the  same  premises  to  the 
plaintiff,  and  November  12,  1895,  conveyed 
to  him  the  remaining  half,  in  each  case 
with  substantially  the  above  description,  with 
sundry  exceptions  not  material  to  the  case. 
In  1893  and  1894,  and  by  judgment  of  the 
court  In  the  action  of  Hitchcock  v.  libby,  70 
N.  H.  899,  47  Atl.  209,  the  plaintiff  was  dis- 
possessed by  Dawn  L.  Hitchcock  of  about 
10  acres  of  the  pr«nlses,  situated  in  the 
angle  between  the  Peabody  and  Androscog- 
gin rivers;  it  being  established  In  that  suit 
that  Hutchinson's  title  at  this  point  did  not 
extend  to  the  Peabody  river,  but  was  bound- 
ed by  an  agreed  line  striking  the  Androscog- 
gin river  some  distance  west  of  the  mouth 
of  the  Peabody  river.  When  Timothy  H. 
Hutchinson  made  the  conveyance  to  Henry 
Marble,  both  understood  that  Hutchinson 
owned  all  the  land  south  of  the  channel  of 
the  Androscoggin  and  west  of  the  channel 
of  the  Peabody  river,  and  that  it  was  Included 
In  the  conveyance.  Timothy  H.  Hutchinson 
died  September  1,  1891,  and  the  defendant 
qualified  as  his  executor  October  1st  of  the 
same  year.  Hutchinson  was  In  possession 
of  the  premises  when  he  conveyed  to  Mar- 
ble, and  Marble  entered  Into  and  retained 
possession  until  his  conveyance  to  the  plain- 
tiff. No  claim  for  this  breach  of  covenant 
was  ever  presented  to  the  defendant  until 
some  time  In  1900,  but  Justice  and  equity  re- 
quire that  the  claimant  be  permitted  to  main- 
tain this  action.  He  is  not  chargeable  with 
culpable  neglect  In  not  bringing  at  an  action 
at  law  within  the  time  limited  by  the  stat- 
ute, and  the  defendant  has  sufficient  estate 
In  his  hands  to  meet  the  Judgment  In  this 
action.    The  defendant  offered  to  show  by 


several  witnesses  that  there  are  indlcattons 
on  the  ground  of  a  toima  chann^  of  Pea- 
body river  near  the  agreed  line.  Hitchcock 
V.  Llbby,  70  N.  H.  399,  47  AO.  269.  The  evi- 
dence was  excluded,  subject  to  exception. 
It  was  agreed  that  In  1891,  and  for  many- 
years  '  prior  thereto,  the  channel  of  Peabody 
river  was  substantially  where  It  la  Jiow. 
The  land  of  which  the  plaintiff  waa  dispos- 
sessed Is  a  part  of  lot  Mo.  165  In  the  town 
of  Gorham.  This  lot  and  lot  No.  164,  with 
about  a  thousand  acres  on  the  north  aide 
of  the  Androscoggin  river,  directly  <H>po8ite 
to  them,  were  conveyed  to  Marble  for  $10.- 
000.  There  is  a  fall  In  the  river  of  about 
10  feet  at  this  place.  The  land  from  whlcb 
the  plaintiff  was  evicted  was  essential  to 
the  beneficial  use  of  this  water  power.  The 
plaintiff  testified,  and  the  evidence  was  un- 
disputed, that  the  water  power  constituted 
one-half  the  value  of  the  lands  purchased  for 
110,000.  The  court  awarded  the  plaintiff 
$957  as  damages,  and  be  excepted. 

Jesse  F.  Llbby  and  Cbamberlln  &  Rich, 
for  plaintiff.  Alfred  R.  Evans  and  Hutchin- 
son &  Hutchinson,  for  defendant. 

PARSONS,  C.  J.  "Whenever  any  one  has  a 
claim  against  the  estate  of  a  deceased  peiaon 
which  has  not  been  prosecuted  within  the 
time  limited  by  law,  he  may  apply  to  the 
Supreme  Court;  at  a  trial  term,  by  petition 
setting  forth  all  the  focts;  and  If  the  court 
shall  be  of  opinion  that  justice  and  equity 
require  It,  and  that  the  claimant  Is  not 
chargeable  with  culpable  neglect  in  not 
bringing  bis  suit  within  the  time  limited  by 
law,  they  may  give  bim  judgment  for  the 
amount  due  him."  Rev.  St.  1901,  c  191.  I 
27.  Whether  justice  and  equity  require  tliat 
the  plaintiff  should  have  judgment  for  ttie 
amount  due  him,  and  whether  he  Is  or  not 
chargeable  with  culpable  neglect  In  not  bring- 
ing his  suit  within  the  time  limited  by  law, 
are  questions  of  fact,  which  have  been  de- 
termined by  the  superior  court  In  favor  of 
the  plaintiff,  and  which  are  not  subject  to 
revision  here.  Webster  y.  Webster.  68  N. 
H.  247;  Page  v.  Whldden,  69  N.  H.  607; 
Powers  V.  Holt,  62  N.  H.  625.  The  defend- 
ant's first  position  is  that  the  case  is  not 
within  the  purview  of  the  statute.  The  rea- 
son assigned  Is  that  the  statute  is  Intended 
to  furnish  a  remedy  only  for  claims  which 
might  have  been  sued  upon  within  the  time 
limited  by  the  statute,  and  does  not  furnish 
a  remedy  for  claims  which  did  not  come 
Into  existence  until  after  the  expiration  of 
the  statutory  period  for  suit  against  the  exec- 
utor. Pub.  St.  1901,  c.  191,  SS  2,  4.  Spdmah 
V.  Talbot,  123  Mass.  480,  la  relied  upon.  As 
a  construction  of  the  similar  provision  of 
the  Massachusetts  statute  (Laws  Mass.  1861, 
p.  71,  c.  174,  I  2),  the  case  dted  fully  sus- 
tains the  defendant's  position.  The  section 
under  consideration  was  first  adopted  here 
In  1872  (Laws  1872,  p.  18,  c.  7,  <  2),  and  was 
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tlien  practically  Identical  irltb  tire  Hassia- 
cbusetta  statnte.  Parsong  v.  Paraons,  W.  N. 
H.  419,  420,  20  Ati.  999:  Tbe  decision  In 
Spelman  t.  Talbot  was  not  annotinced  until 
1878  (six  years  after  the  enactment  bere); 
hence  the  rule  that  the  adoption  of  a  stat- 
nte from  another  Jurisdiction  Is  also  an  adop- 
tion of  the  meaning  given  to  It  by  Judicial 
construction  In  snch  Jurisdiction  (Common- 
Trealth  v.  Hartnett,  8  Qr&y,  4B0)  has  no  ap- 
plication. The  Interpretation  of  the  statute 
by  the  Massachusetts  court 'is,  however,  en- 
titled to  careful  consideration  in  determining 
tbe  meaning  attached  to  the  same  language 
by  the  Legislature  of  this  state,  and,  if 
fonnded  upon  considerations  applicable  here, 
■would  be  of  great  weight.  Parsons  v.  Par- 
sons, 67  N.  H.  419,  29  Atl.  999.  So  far,  how- 
ever, as  the  purpose  of  the  Legislature  of 
Massachusetts  in  ISel  is  deduced  from  the 
provisions  of  statutes  of  that  state  thien  in 
force,  which  are  not  found  here!,  and  con- 
sequently were  not  within  the  contempTatlbn 
of  tbe  Legislature,  the  conclusion  reached 
cannot  be  of  aid.  It  is  probable  that  th^ 
provision  was  enacted  in  each  state  to  rem-, 
edy  a  defect'  in  existing  legislation,  and 
with  the  understanding  that  the  provision 
then  adopted  would  become  a  homogeneous 
part  of  existing  law.  Hence,'  in  one  state 
the  remedy  intended  may  have  been  of  lim- 
ited extent  because  of  the  narrowness  of  the 
mischief  to  be  cured,  while  In  the  other  it 
may  be  plain  It  was  Intended  to  apply  to 
cases  not  found  in  tbe  other.  By  Gen.  Bt 
Mass.  1860,  c.  97,  8S  5,  6,  suits  against  ad- 
ministrators were  limited  to  two  years  aft- 
er the  date  of  the  administration  bond,  vritb 
a  further  provision  for  the  allowance  of  ad- 
ditional time  if  new  assets  came  to  the 
bands  of  the  administrator  after  two  years. 
A  creditor  having  a  claim  Justly  due  from 
an  estate,  but  whose  cause  of  action  did 
not  accme  within  the  two  years,  could  at 
any  time  before  final  settlement  of  the  es- 
tate present  It  to  the  probate  court  and 
secure  an  order  for  the  retention  of  funds 
to  meet  it,  and  maintain  a  suit  within  a  lim- 
ited time  after  the  claim  became  payable. 
Gen.  St.  Mass.  1860,  c.  97,  S  8;  Spelman  v. 
Talbot,  123  Mass.  489;  Grow  v.  Dobbins,  124 
Mass.  560.  But  there  was  no  provision  then 
for  collection  against  an  administrator  upon 
a  claim  depending  upon  a  contingency  which 
might  never  happen,  and  which  had  not  hap- 
pened before  the  application  to  the  probate 
court.  Ames  v.  Ames,  128  Mass.  277.  See 
Laws  Mass.  1879,  p.  454,  c.  71;  Pub.  St.  Mass. 
1882,  c.  136,  8  13.  But  a  creditor  whose  right 
of  action  accrues  after  the  expiration  of  two 
years  and  after  the  settlement  of  the  estate, 
and  whose  claim  could  not  have  been  sued 
against  the  administrator,  and  had  not  been 
presented  and  allowed.  Is  given  a  suit  within 
one  year  after  the  time  when  such  right  of 
action  accrues,  to  recover  the  claim  against 
the  heirs  and  next  of  kin  of  the  deceased,  and 
tbe  devisees   and   legatees  under  his   will. 


G«i>.  St  Mass.  'I860,  c.  101,  ||  31,  .85,*  Anias 
T.  Ames,  supra.  Provisions  betnjt  fomid  for 
the  prosecatiOD  by  filing  In  the  probate  couEt, 
at  any  time  before  settlement  of  the  Estate, 
of  claims  accruing  after  the'  expiration  of  the 
statutory  limit  of  two  years,  and  no  liability 
of  the  admlnlstr&tor' existing  as  to  claims 
depending  upon  a  contingen<7  not  happea- 
Ing  before  the  estate  was  settled,  as  to  which 
other  provision  had  been  made,  the  only 'mat- 
ter as  to  which  it  appears  probable  the  new 
provision  was  intended  to  apply  is  the  case 
of  claims  which  might  have  been  proved,  but 
were  not,  within  the  two  years.  The  statnte 
was  therefore  construed-,  not  as  granting  a 
new  remedy,  but  as  merely  intended  to  pre- 
vent the  bar  of  the  statute  according  to  the 
rules  Of  eqfuity.  'Wells  v.  Ohlld,  12  Allen, 
883.  This  construction.  In  effect,  results 
from  the  conclusion  also  held  here,  that  the 
statute  was  not  intended  to  give  a  remedy 
where  one  already  existed.  Joslln  v.  Wheel- 
er, 62  N.  H.  169.  In  the  present  case,  assum- 
ing, fr6m  the  fact  that  the  executor  still 
retains  funds  In'  bis  hands,  that  the  estate 
has  hot  been  settled,  the  plaintiff  would 
have  In  UassacMisetts  a  remedy  by  proceed- 
ings in  the  probate  court,  while.  If  the  es- 
tate had  beeil  settled,  the  statute  g^ves  bim 
a  remedy  against  the  parties  now  holding 
the  estate.  Hence  the  statiite  would  be  un- 
necessary as  a-  remedy  in  one  case,  and  use- 
less in  the  other. 

In  this  state  no  suit  can  be  maintained 
against  an  executor  unless  the  demand  was 
exhibited  to  him  within  two  years  from  the 
original  grant  of  administration.  Pub.  St 
1901,  c.  191,  i  i.  "the  plaintiff  must  prove 
this  fact  affirmatively  to  recover  under  the 
general  IssUe.  Clough  v.  McDhnlel,  68  N.  H. 
201.  Although  the  limitation  of  suits  is  three 
years,  the  plaintiff  has  no  cause  of  action 
against  the  administrator  unless  his  claim  has 
been  presented  within  two.  (The  discussion 
relates  to  the  limitation  in  force  at  the  time. 
See  Laws  1899,  p.  246,  c.  2.)  A  limitation  of 
the  remedial  statute,"  therefore,  to  cases 
where  a  plaintiff  has  a  cause  of  action,  and 
applying  the  remedy  only  where  there  is  ex- 
cusable delay  In  bringing  suit  in  the  strict 
terms  of  the  statute,  as  in  Spelman  v.  Tal- 
bot, would,  under  the  provisions  of  New 
Hampshire  law,  render  the  statute  of  little 
use.  In  this  state,  therefore,  a  broader  con- 
struction has  been  given,  and  it  has  been 
held  In  'Webster  v.  Webster  and  Page  v. 
■Whldden,  supra,  that  in  proceedings  there- 
under it  was  not  necessary  to  prove  an  ex- 
hibition of  the  claim  to  the  administrator 
within  two  years,  or  a  demand  for  payment, 
upon  the  ground  that  the  same  mistake  which 
prevented  the  commencement  of  a  suit  might 
also  prevent  the  exhibition  of  the  claim. 
CHalms  due  and  not  then  payable,  and  de- 
mands depending  upon  a  contlhgency,  are  re- 
quired to  be  exhibited  to  the  administrator 
'within  two  years,  as  well  as  those  then  due. 
Walker  v.  Cheever,  39  N,  H:  420;  Cutter  v. 
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Bmeiy,  87  N.  H.  567,  678.  "Tbe  design  of  the 
statute  being  to  bring  claims  to  the  knowledge 
of  tbe  administrator,  so  that  he  may  be 
oiabled  to  Judge  In  wbat  manner  the  estate 
may  be  settled"  (Ayer  t.  Obadwick,  66  N. 
H.  385,  S86,  23  Atl.  428),  It  Is  Important  that 
he  should  be  Informed  of  claims  that  may 
arise  against  tbe  estate  as  -well  as  of  those 
that  have  already  accrued.  Unless  so  pre- 
sented, contingent  claims,  even  if  accruing 
before  the  estate  Is  settled,  cannot  be  here 
prosecuted  against  the  executor,  although  in 
Massachusetts  they  can  be.  Tbe  neglect  to 
exhibit  contingent  claims  within  two  years 
presents  here  precisely  the  same  barrier  to 
the  future  prosecution  of  them  against  the 
representative  of  the  estate  as  the  failure 
to  commence  a  suit  upon  accrued  claims  does 
in  Massachusetts.  Facts  which  would  excuse 
neglect  in  one  case  would  In  the  other;  hence 
the  case  of  contingent  claims  which  could  not 
be  sued,  but  must  be  presented,  are  equally 
within  the  Intent  of  the  statute  to  afCord 
relief  when  required  by  Justice  and  equity, 
and  the  neglect  to  take  advantage  of  legal 
remedies  is  not  cnlpable.  As  it  is  unneces- 
sary to  prove  an  exhibition  or  demand  in  a 
proceeding  under  this  statute,  it  is  immaterial 
whether  one  could  have  been  made.  It  is 
further  to  be  observed  that  no  statutory  pro- 
vision is  to  be  found,  affording  a  remedy 
against  the  heirs  and  next  of  Idn  of  the  de- 
ceased, and  the  devisees  and  legatees  of  his 
wiU.  But  it  has  been  held  that  a  claim 
which  could  not  be  prosecuted  against  the 
administrator  could  be  against  tbe  heirs  or 
devisees  of  the  deceased  (Sawyer  v.  Jefts, 
70  N.  H.  393,  47  Atl.  416;  Russ  v.  Perry,  40 
N.  H.  647;  Hall  v.  Martin,  46  N.  H,  337; 
Judge  of  Probate  v.  Brooks,  5  N.  H.  82; 
Hutchinson  v.  Stiles,  3  N.  H.  404),  while  tbe 
existence  of  such  remedy  against  legatees  is 
.denied  in  Tieknor  v.  Harris,  14  N.  H.  272, 
40  Am.  Dec.  186. 

In  tbe  present  case  tbe  plaintiff's  cause  of 
action  arises  upon  a  breach  of  tbe  covenants 
in  a  deed  made  by  the  defendant's  testator. 
Tbe  defendant  has  in  his  possession  funds 
sufficient  to  meet  tbe  claim,  which  is  found 
to  be  Just  and  due.  The  cause  of  action  was 
not  fully  established  until  nine  years  after 
the  grant  of  administration.  The  plaintiff 
acquired  title  to  an  undivided  half  of  the 
premises  within  two  years  after  the  grant  of 
administration,  and  if  his  possession  under 
bis  warranty  deed  constituted  a  claim  con- 
tingent upon  the  futive  assertion  of  the  ad- 
verse title,  which  he  could  have  exhibited  to 
tbe  administrator,  bis  failure  to  do  so  Is 
found  not  to  constitute  culpable  neglect— a 
finding  sustained  by  the  allegation  of  the  bill, 
which  is  not  denied,  that  he  had  no  knowl- 
edge of  tbe  adverse  title  until  long  after- 
ward.. As  to  the  remainder  of  the  premises, 
the  plaintiff  acquired  bis  title  four  years  af- 
ter the  grant  of  administration,  and  never 
bad  any  claim  which  he  could  have  presented 
within  the  statutory  period.    It  Is  suggested 


that  In  such  case  the  question  of  culpable 
neglect  cannot  arise.  Spelman  y.  Talbot, 
supra.  But  if  absence  of  cnlpable  neglect 
to  bring  a  suit  can  be  found,  as  It  plainly 
must  be,  from  faultless  ignorance  of  the 
existence  of  a  claim  (Wells  v.  Child,  12  Al- 
len, 333,  336;  Waltham  Bank  v.  Wright,  8  Al- 
len, 121,  122),  such  finding  would  seem  to 
be  equally  well  supiwrted  by  the  nonex- 
istence of  the  claim.  The  practical  advant- 
age of  defeating  the  plaintiff  here,  and  put- 
ting him  to  a  pursuit  of  the  same  ftmds  af- 
t&e  a  distribution  of  them  to  the  parties  en- 
titled, does  not  seem  obvious.  In  may  be 
questioned,  under  Tieknor  v.  Harris,  14  N. 
H.  272,  40  Am.  Dec.  186,  whether  the  plain- 
tiff has  sncb  a  remedy.  If  he  has  not.  It 
would  be  clear  that  Jnstlce  requires  that  the 
fund  should  be  us^  to  liquidate  his  Just 
claim,  rather  than  conferred  as  a  gift  upon 
some  other.  In  short,  the  plaintiff  having  a 
valid  claim  against  the  estate  In  the  hands 
of  the  executor.  It  is  entirely  equitable  and 
Just,  both  to  the  plaintiff  and  other  parties 
interested  in  the  estate,  that  the  matter  now 
be  settled.  It  seems  probable,  though  the 
conclusion  is  not  necessary  to  this  case,  that 
tbe  statute  in  question,  when  adopted  by  the 
Legislature  in  1872,  was  Intended  not  mere- 
ly to  release  the  bar  of  the  statute  under  the 
practice  in  chancery,  but  to  affMd  a  new 
remedy  in  cases  where  no  remedy .  then  ex- 
isted, whenever,  upon  broad  groonds  of 
equity  and  Justice,  as  dnderstood  in  this 
Jurisdiction,  the  court  should  be  of  opinion 
there  was  occasion  therefor.  Compare  Powers 
V.  Holt,  62  N.  H.  625,  627,  and  Wells  v. 
Child,  12  Allen,  333.  This  view  is  supported 
by  tbe  action  of  the  Legislature  in  Pub.  St. 
N.  H.  1901,  c.  191,  i  4.  where  cases  falling 
within  this  section  are  expressly  excluded 
from  the  three-years  bar. 

It  is  not  intended  and  it  is  not  necessary 
to  criticise  or  dispute  the  conclusion  of  the 
Massachusetts  court,  whose  construction  an- 
nounced in  Spelman  y.  Talbot  has  been  fol- 
lowed In  the  Public  Statutes,  where  tbe  pro- 
visions In  question  are  made  expressly  to 
apply  to  the  two-years  limitation.  Pub.  St 
Mass.  1882,  c.  136,  {{  0,  10.  Neither  Is  there 
any  conflict  between  tbe  principles  by  wblcb 
apparently  conflicting  results  are  reached  in 
this  case  and  in  Spelman  v.  Talbot  In  both 
states  the  fundamental  legislative  purpose 
was  the  same.  The  Intent  was  to  provide 
an  equitable  remedy  where  the  legal  remedy 
failed.  Claims  accruing  after  t\fo  years  are 
not  within  the  equitable  remedy  In  Massa- 
chusetts, because  they  are  not  barred  by  the 
two-years  limitation,  but  may  be  presented 
in  the  probate  court  at  any  time  before  the 
estate  it  settled.  In  this  state  such  claims 
are  within  the  two-years  bar,  and  hence  are 
Included  within  the  equitable  remedy.  The 
cases  merely  afford  an  illustration  of  the  fact 
that  the  same  language,  used  under  different 
circumstances,  may  plainly  have  been  Intend- 
ed  to  convey   entirely   different   meaningf. 
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KendaU  y.  Oreen,  67  N.  H.  567,  662.  668,  43 
AU.  178. 

The  defendant's  next  contention,  tbat  tb« 
plaintiff  is  guilty  of  colpable  neglect  in  not 
filing  Us  claim  with  the  judge  of  probate, 
has  already  been  considered. 

The  defendant's  third  position,  tbat  there 
was  no  breach  of  the  warranty  in  the  deed 
of  his  testator  to  Marble,  upon  the  groand 
that  it  was  decided  in  Hitchcock  v.  Llbby,  70 
N.  H.  309,  47  Atl.  269,  that  the  description 
In  the  deed  from  Marble  to  Libby,  which, 
so  far  as  the  premises  in  question  are  con- 
cerned, was  the  same  as  In  the  deed  from 
Hutchinson  to  Marble,  did  not  include  the 
land  between  the  agreed'  line  and  the  river, 
is  hardly  deserving  of  serious  consideration. 
The  question  in  that  case  was  not  what  the 
description  covered,  but  whether  Hutdilnaon 
owned  the  land  easterly  to  the  Peabody  riyer, 
which  his  deed  purported  to  convey.  It  did 
not  appear  that  either  of  the  parties  claimed 
nnder  a  common  owner,  and  the  title  of  the 
plaintiff  in  that  suit  was  not  affected  by  er- 
roneous descriptions  in  the  defendant's  chain 
of  title.  In  that  suit  it  was  determined  that 
Hatchinson'B  easterly  line  was  an  agreed 
line  west  of  the  Peabody  river,  and  the  de- 
fendant, Libby,  was  defeated  because  his 
grantor  did  not  own  to  the  Peabody  river— 
not  because  the  description  in  his  deed  did 
not  carry  him  there.  The  understanding  of 
the  parties  as  to  what  was  Included  ia  the 
deed  may  not  be  material  upon  its  construe* 
tlon;  but  the  location  of  the  Peabody  river, 
to  which  the  terms  of  the  conveyance  ex- 
tended, was  in  1891,  and  for  many  years 
prior  thereto,  where  it  is  now.  Evidence  of 
Indications  that  many  years  ago  a  former 
channel  of  the  river  was  where  the  agreed 
line  was  found  to  be,  might  be  material  upon 
the  question  whether  the  agnei  line  corre- 
sponded with  the  true  line,  and  as  an  ex- 
planation of  the  line  meant  by  the  Peabody 
river  in  conveyances  made  at  that  time;  but 
Bucb  evidence  was  immaterial  upon  the  ques- 
tion of  what  line  was  meant  by  the  Pea- 
body river  in  1891,  as  to  which  there  was 
no  dispute. 

The  defendant  farther  claims  that  tlie 
plaintiff,  the  grantee  of  Hutchinson's  grantee, 
was  not  the  proper  party  to  bring  suit  for 
a  breach  of  the  covenants  in 'the  Hutchinson 
deed.  The  covenants  of  seisin  and  right  to 
convey  are  broken,  if  at  all,  when  made,  and 
do  not  run  with  the  land.  When  possesBlon 
attends  the  conveyance,  the  covenants  of 
warranty  and  for  quiet  enjoyment  run  with 
the  land,  and  the  party  dispossessed  by  a 
superior  title  Is  the  proper  person  to  bring 
suit  upon  the  covenant,  as  to  which  there  is 
no  cause  until  there  Is  a  breach.  Haynes 
T.  Stevens,  11  N.  H.  28;  Loomis  v.  Bedel, 
Id.  74;  Moore  v.  Merrill,  17  N.  H.  76,  4S  Am. 
I>ec.  693;  Russ  v.  Perry,  49  N.  H.  647; 
Caiandler  y.  Brown,  59  N.  H.  370,  372.  The 
case  finds  that  Hutchinson  was  in  possession 
of  the  premises  when  he  made  the  deed  in 


question  (L  e.,  was  seised  In  fact),  and  that 
Marble  and  tiie  plaintiff  went  Into  posses- 
sion under  their  deeds,  and  the  plaintiff  re- 
tained such  possession  until  be  was  dispos- 
sessed by  Hitchcock.  Such  possession  was 
sufficient  to  enable  the  plaintiff  to  sue  upon 
the  covenant  of  warranty.  The  defendant 
claims  this  finding  is  not  warranted  by  the 
pleadings.  If  so,  the  pleadings  can  be  cor- 
rected. The  answer  admits  tbat  the  testator 
was  not  seised  or  possessed  of  the  premises; 
but  the  allegation  of  the  bill  to  which  this 
admission  is  supposed  to  be  responsive  is 
merely  that  the  testator  was  not  the  owner, 
and  was  not  seised  thereof  In  his  own  right 
in  fee  simple.  There  Is  no  allegation  that 
the  testator  was  not  in  poasession-^eised  in 
fact  The  defendant's  exceptions  are  over- 
ruled. 

The  court  awarded  the  plaintiff  $067  as 
damages,  and  the  plaintiff  excepted.  The 
general  exception  to  the  verdict  raises  no 
question  which  can  be  determined  here.  It 
does  not  appear  that  the  court  was  requested 
to  make  any  ruling  of  law  as  to  the  assess- 
ment of  damages,  or  to  report  his  finding 
of  facts  In  relation  thereto  (Pub.  St.  N.  H. 
1901,  c.  204,  ii  9-11),  or  that  any  motion  was 
made  to  set  the  verdict  aside  as  against  the 
law  or  the  evidence.  If  such  motion  can  be 
made  here,  the  facts  are  insufficient  to  de- 
termine it  The  only  facte  appearing— that 
the  premises  in  question  are  i)art  o'f  the  land 
on  both  Eddes  of  the  Androscoggin  river  pur- 
chased by  Marble,  the  plaintiff's  grantor,  for  ' 
$10,000,  and  that  the  land  from  which  the 
plaintiff  was  evicted  was  essential  to  the  use 
of  a  water' power  on  the  premises,  and  the 
undisputed  evidence  that  the  water  power 
constituted  one-half  in  value  of  lands  pur^ 
chased  for  $10,000— do  not  establish  the  value 
of  the  lands  of  which  the  plaintiff  was  evict- 
ed to  be  $5,000,  even  if  it  should  be  found 
that  the  water  x>ower  was  worth  that  sum. 
It  iB  to  He  presumed  the  land  upon  the  op- 
posite side  of  the  river  and  the  flowage  were 
also  essential  to  the  use  of  the  water  power. 
If  all  together  constituting  the  water  priv- 
ilege should  be  found  of  the  value  claimed, 
it  is  clear  each  of  the  parte  making  up  the 
whole  cannot  equal  in  value  the  whole.  As 
the  case  stands,  the  plaintiff's  exception  must 
t)e  overruled.  The  parties  do  not  disagree 
as  to  the  rule  of  damages,  and  the  case  pre- 
sents no  occasion  for  its  consideration. 

Exceptions  overruled. 


BINGHAM,  J., 
concurred. 


did  not  sit     The  others 


m  N.  H.  222) 

GBRRISH  V.  WHITFIELD  et  al. 

(Supreme  Court  of  New  Hampshire.    Hills 
borough.    June  SO,  1903.) 

FIRBS— NBQUOBNCB-RES  JtmiCATA— BIVI- 
DBNCB-OROBR   OF  PROOF. 

1.  Bale  of  Court  No.  50  (56  N.  H.  680)  pro- 
vides that  the  plaictifi  shall  iiut  in  his  whole 
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case  before  reatinc,  and  aball  AOt  pnt  in  other 
evidence,  aave  eucE  as  is  strictly  rebutting,  save 
by  permission  of  tbe  court.,  Held,  that  in  an 
action  for  negligence  in  operating  a  sawmill, 
whereby  plaintiff's  bouse  was  destroyed  by 
Hwrks  from  the  mill,  evidence  tending  to  show 
tnat  such  a  mill  bad  thrown  sparks  as  great 
a  distance  as  plaintiff's  house  was  a  part  of 
the  case  which  should  have  been  pttt  in  before 
resting. 

2.  Whether  justice  requires  that  rule  No.  50 
({56  N.  H.  5^)  shaU  be  relaxed  in  a  certain 
case  in  favor  of  one  offering  evidence  after 
resting  is  not  a  question  of  law,  and  an  excep* 
tiou  to  the  action  of  trial  court  for  refusing 
admission  of  evidence  presents  nothing  for  deci- 
sion by  the  Supreme  Court. 

3.  In  an  action  against  several  persons  fi»r 
negligence  in  operating  a  sawmill  so  that  sparks 
escaped  therefrom  and  destroyed  plaintiff's  build- 
i^g,  whierein  it  appeared  that  one  of  the  defend- 
ants owned  and  operated  the  mill,  a  judgment 
in  hit  favor,  after  nonsuit  in  favor  of  the  others, 
at  the  close  of  plaintiff's  case,  was  conclusive 
as  to  the  other  defendants,  they  having  been 

Sarties  to  the   record  and  participants'  in  the 
efense. 

4.  The  owner  of  premises  on  which  he  is 
conducting  a  sawmill  is  not  liable  for  damages 
owing  to  the  escape  of  sparks  therefrom,  in  the 
absence  of  any  negligence  on  his  part. 

6.  On  appeal  by  plaintiff  in  an  action  against 
the  owner  of  a  sawmill  for  damages 'resulting 
fron)  sparks  eqcapiug  therefrom,  a  contention 
that  the  owner  wns  liable  irrespective  of  any 
negligence  was  of  no  avail,  since,  if  such  were 
the  doctrine,  the  verdict  in  favor  of  defendant 
involved  a  finding  that  the  buildings  were  npt 
fired  by  fire  escaping  from  the  aiUI. 

Exceptions  from  Superior'  Court;  Stone, 
Judge.' 

Action  by  Maij  Jane.  Oerrlsh  against  Har- 
rifion  Whitfield  and  others.  Judgment  for 
defendants.  Transferred  from  BiQ>erior  court 
on  exceptions  by  plaintiff.  Exceptions  over- 
ruled.   •  ■  •  ' 

The  property  destroyed  was  located  430 
feet  from'  the  mill.  The  defendants  Patch, 
Fletcher,  and  Brooks,  as  partners,  had  bought 
of  the  plaintiff  certain  lots  of  lumber,  and 
let  the  sawing  to  the  other  defendant  'Whit- 
field, who  was  not  a  partner,  at  a  certain 
price  per  thousand  feet.  'Whltfleld  owned 
and  operated  the  mill,  but  Patch  selected  the 
location  for  the  mill,  and  paid  the  rental  for 
the  ground  where  It  was  placed.  One  of  the 
plaintlfTs  witnesses  testified  upon  cross-ex- 
amination that  be  had  never  known  sparks 
from  pine  wood  to  be  carried  over  100  feet 
so  as  to  set  any  fire.  The  same  witness,  who 
■wns  a  brother  of  the  defendant  Whltfleld,  tes- 
tified to  the  same  effect  upon  direct  examina- 
tion as  a  witness  for  the  defendants.  Evi- 
dence offered  by  the  plaintiff  upon  rebuttal 
that  such  a  mill  as  Whitfield's  had  thrown 
live  sparks  and  cinders  from  500  to  600  feet 
was  excluded  as  not  rebutting,  and  the  plain- 
tiff excepted.  At  the  close  of  the  plaintlfTs 
evidence  the  defendants  Patch,  Fletcher,  and 
Brooks  moved  for  a  nonsnlt  as  to  them,  upon 
thp  ground  that  upon  the  evidence  Whltfleld 
was  an  Independent  contractor,  and  that  the 
negligence  complained  of,  if  any,  was  the 
noRll^ence  of  Whitfield.     The  motion  was 
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granted,  subject  to  the  plalntUTs  exception. 
There  was  a  verdict  for  the  defendant  Wblt- 
field. 

George  F.  Jackson  and  Doyle  ft  Lnder,  tor 
plalntlft.  Brown,  Jones  &  Warren,  for  de- 
fendants. 


PARSONS,  C.  J.    The  only  ezc^Uon  bear- 
ing upon  the  verdict  found  by  the  Jury  In 
favor  of  the  defendant  Whltfleld  la  that  tak- 
en by  the  plaintiS  to  the  exclusion,  as  not 
rebutting,  of  evidence  offered  by  her  after 
the  close  of  the  defendant's  case.    Tbis  evi- 
dence tended  to  show  that  fire  might  be  com- 
municated from  such  a  mill  as  the  defend- 
ant WMtfleld's  to  buildings  situated  at  no 
greater   distance   than   the   plaintlfTs,    and 
th«%fore.  If  otherwise  competent,  had  some 
tendency  to  sustain  the  plaintiff's  claim  that 
fire  bad  been  so  communicated  In  this  In- 
stance. '  Such  evidence  was  part  of  the  plain- 
tiff's case,  the  whole  of  which  the  rule  re- 
quired her  to  submit  before  resting.    Bule  of 
Court  No.  CO,  56  N.  H.  5S8.    Whether,  under 
the  drctmistances  of   the  case,  justice   re- 
quired that  the  rule  should  be  relaxed  In  ber 
favor.  Is  not  a  question  of  law,  and  tbe  ex- 
ception- to  the  ruling  of  the  superior  court 
presents  nothing  for  decision  by  this  court. 
King  V.  Bates,  67  N.  H.  446,  448.    Tbe  de- 
fendant Whltfleld  Is   therefore  entitled    to 
judgment. 

The  verdict  and  judgment  estaUlsb  tliat 
the  Injury  to  the  plalntlfl— the  bundng  of 
ber  bnlidlngs— was  not  oocaaloned  by  tbe  neg- 
ligent operation  of  the  mill  by  Wbltfi^d, 
whether  such  negligence  consisted  in  operat- 
ing such  a  steam  mill  in  that  sltoatioo,  or 
In  tbe  careless  conduct  of  the  business.  As 
the  other  defendants,  Patch,  Fletcher,  and 
Brooks,  not  only  bad  notice  of  tbe  soli  and 
an  opp(»tunity  to  defend,  bat  were  par- 
ties upon  the  record,  and  ^d  in  fact  partici- 
pate :ln  the  defense,  tbe  facts  jadldally  de- 
termined therein  are  binding  and  conclusive 
as  between  them  and  the  plaintiff.  B.  &  M. 
Railroad  v.  Brackett,  71  N.  H.  494,  63  AtL 
304;  Oregg  v.  Company,  69  N.  H.  247,  46 
AtL  28.  Wbat  would  be  the  effect  of  a  judg- 
ment for  the  defendant  in  a  suit  against 
Whltfleld  alone,  of  which  tbe  defendants 
Patch,  Fletcfaer,  and  Brooks  bad  no  notice^ 
in  a  subsequent  suit  against  tbem  by  the 
plahitiff  for  the  same  negligence  cfaaiged 
against  Whitfield  alone,  it  la  not  necessary  to 
Inquite.  See  Emery  v.  Fowler,  38  Me.  326, 
63  Am.  Dec.  627;  Castle  v.  Noyes,  14  N.  T. 
329;  Freem.  Judg.  |  179.  As  Whitfield's 
negligence  was  not  the  cause  of  tbe  plalnUiTs 
Injury,  whether  the  other  defendants  would  or 
not  be  liable  for  such  negligence  Is  not  ma- 
terial in  this  controversy,  and  there  Is  no  oc- 
casion to  inquire. as  to  the  validity  of  the 
verdict  ordered  for  them  upon  this  issue,  or 
to  examine  Into  any  rulings  bearing  upon  tbe 
question  of  such  liability.  The  rule  at  Fletch- 
er V.  Rylands,  L.  R.  1  Excb.  205,  upon  which 
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the  plaintiff  relies,  la  not  understood  to  be 
the  law  In  UOb  jurisdiction  (Brown  t.  OoIUns, 
53  N.  H.  442,  16  Am.  Hep.  372);  but,  If  this 
impression  were  Incorrect,  the  result  would 
be  no  different.  At  the  time  complained  of, 
Wbitfield  was  in  possession  and  occupation 
of  the  land  leased  by  Fatcb  for  tbe  mill  lo- 
cation. If  the  landowner's  duty  required  him 
at  his  peril  to  keep  upon  bis  own  premises 
all  dangerous  substances  there  collected  by 
him,  this  duty  rested  on  Whltfleld,  who  em- 
ployed fire  upon  bis  premises  in  the  operation 
of  tbe  mill.  'Under  this  view  of  the  law 
the  Tcrdlct  of  the  Jury  must  have  been  found- 
ed upon  the  finding  of  fact  that  the  buildings 
were  not  set  on  flre  by  sparks  from  the  mill— 
a  fact  fully  as  fatal  to  the  maintenance  of 
the  plaintiff's  suit  as  a  finding  tbat  tbe  In- 
Jury  was  not  due  to  the  negligent  operation 
of  the  mUI. 

Kxceptlons  overruled.    Judgment  for  the 
defendants.    All  concurred. 


02  N.  H.  ut) 

DOLE  V.  FAEWELL  et  aL 

(Supreme  C^nrt  of  New  Hampshire.    SuUlTan. 

June  2,  1003.) 

AaSIONMBNTS-Ft;TDRE    EARNINGS-VALIDITT 
—P'RAtro— GARNISHMENT. 

1.  Where  claimants  in  foreign  attachment 
took  an  assignment  of  defendants  wages  for  a 
valid  consideration,  and  there  was  no  fraud  In 
fact,  their  knowledge  that  defendant  desired  to 
prevent  attachment  of  bis  future  earnings  by 
other  creditors  in  making  the  assignment  did  not 
invalidate  the  same. 

2.  An  assignment  of  a  debtor's  future  wages 
to  his  grocers  could  not  be  declared  fraudulent 
in  law,  as  against  creditors,  in  so  far  as  such 
asEsgnment  was  made  tot  the  support  of  de- 
fendant and  his  family. 

3.  On  an  attachment  by  trustee  process,  the 
plaintiff,  as  against  the  trustee,  was  not  enti- 
tled to  raise  the  question  that  an  BssignmeBt 
by  defendant  of  his  tatnre  earoiogs  was  fraud- 
ulent in  law. 

Bsceptlons  from  8spetior  Court;  Peaidee^ 
Judge. 

Action  In  foreign  attachment  by  QMorge 
Vi.  Dole  against  William  H.  Farwell;  Howe 
&  Qulmby,  claimants.  Tbe  Claimants  bold 
an  assignment  of  tbe  defendant's  wages, 
which  tbe  plaintiff  seeks  to  avoid  as  fraudu- 
lent The  claimants  are  grocers,  and,  being 
creditors  of  tbe  defendknt,  took  ah  assign- 
ment of  wages  to  become  due  him  from  the 
tmstee  for  a  term  of  months.  The  assign- 
ment was  dniy  executed  and  recorded.  The 
object  of  the  claimants  was  to  secure  an 
old  /lebt,  and  obtain  pay  for  what  they  might 
thereafter  sell  the  -  defendant.  His  object 
was  to  obtain  credit,  and  also  to  defeat  at- 
tachments by  his  other  creditors.  These 
tacts  were  known  to  tbe  claimants,  bnt  they 
were  not  guilty  of  any  fraud  in  fact.  When 
the  assignment  was  made,  they  agreed  with 
tbe  defendant  to  let  him  have  money  from 
Ume  to  time  out  of  that  collected  from  the 
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firustee,  with  which  to  pay  his  rent,  doctor's 
bills,  etc.  There  was  no  agreement  as'  to 
how  much  they  would  let  blm  have,  or  when 
they  would  pay  It  to  him.  Xhey  understood 
that  they  could  apply  the  whole  to  their  ac- 
count If  they  saw  fit.  They  drew  tbe  pay 
fortnightly,  retained  a  greater  or  less  part  of 
it  at  their  pleasure,  and  paid  the  balance 
over  to  tbe  defendant.  After  the  service  of 
the  writ  the  trustee  paid  the  claimants  the 
wages  earned  by  the  defendant  before  the 
service  of  the  writ,  and  the  claimants  paid 
a  part  thereof  to  the  defendant  His  debt  to 
the  claimants  at  the  time  of  the  trustee 
process  was  greater  than  tbe  sum  due  him 
from  the  trustee.  7he  trustee  was  dischar- 
ged, and  tbe  plaintifl  excepted.  Exceptions 
overruled. 

Hermon  Holt  for  plaintUC.  Ira  Gblby  ds 
Son,  for  claimants. 

BINGHAM,  J.  It  appears  that  tbe  claim- 
ants took  tbe  assignment  for  a  valid  .eensld* 
oration,  and  that  there  was  no  fraud  in  fact 
TJnder'  such  circumstances,  their  knowledge 
that  the  defendant  desired  to  prevent  attach- 
ments of  his  future  earnings  by  other  credit- 
ors did  not  invalidate  the  assignment  Fradd 
V.  Charon,  (»  N.  H.  189,  44  Atl.  910. 

So  far  as  tbe  assignment  was  for  the  sup- 
port of  the  defendant  and  bis  family,  it  could 
not  be  declared  fraudulent  in  law.  Pro- 
vencher  v.  Brooks,  64  N.  H.  479,  481,  13  Atl. 
641. 

When  tbe  tmstee  process  Is  Invoked,  the 
plaintiff  stands  In  the  shoes  of  tbe  principal 
defendant  as  respects  charging  the  trustee, 
and  can  raise  only  such  questions  as  are 
open  to  tbe  defendant  He  cannot  raise  the 
question  of  fraud  in  law.  Corning  v.  Rec- 
ords, 69  N.  H.  390,  897,  398,, 46  Atl.  462,  76 
Am.  St.  Rep.  178,  and  cases  there  cited. 

Exception  overruled.    All  concurred. 


'  (72  N.  H.  US) 

STATE  ez  rel.  HYDE  v.  LYNCH. 
(Supreme  Court  of  New  Hampshire.    Grafton. 
June  2,  1003.) 

WTOXICATINO .  LIOyORS-LmUOR  NUISANCE— 
ABATEMENT  —^PETITION  —  WITHDRAWAL,  — 
AllBNDMBNT-lStTBBTITOTlON  OF  STATB'S  AT- 
TORNBY-APPHAL, 

1.  Whwe  tbe  snperiBteDdent  «f  police  applied 
for  leave  to  withdraw  a  petition  for  the  abate- 
ment of  a  llq^aor  nuisance,  which  was  opposed 
by  the   county   solicitor,   who   asked    leave   to 

'  prosecute  the  same  to  judgment,  whether  tiie 
petitioner  was  entitled  to  withdraw  over  ob- 

'  :iection  of  tbe  state's  counsel,  and  whether  such 
withdrawal  abated  the  proceeding,  was  imma- 
terial, since,  if  a  liquor  nuisance  existed,  the 
state  solicitor  could  be  sabstttuted  for  the  with- 
drawing complainant  and  the  proceeding 
amended  so  as  to  denominate  the  same  an  in- 
formation for  violation  of  the  liquor  law. 

2.  Fob.  St.  c.  222,  H  7,  8,  11,  anthorisinc 
amendments  in  civil  cases  which  do  not  in- 
troduce a  new  cause  of  action,  authorize  the 
amendment  of  a  petition  for  the  abatement  of 
a  liquor  nuisance,  brought  on  relation  of  the 
superintendent  of  police  of  a  city,  by  -substi- 
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tuting  the  state  solicitor  for  the  relator,  and 
Uenominating  the  proceeding  an  information  for 
violation  of  the  liquor  law. 

3.  Whether  a  petition  for  the  abatement  of  a 
liqnor  nnisance  on  application  of  the  petitions 
to  withdraw  the  same  over  objection  of  the 
county  solicitor  should  be  amended  by  changing 
the  same  into  an  information  for  the  violatldn 
of  the  liquor  law,  and  substituting  the  county 
solicitor  for  the  withdrawing  relator,  is  a  qaes- 
tion  of  tact,  not  reviewable  on  appeal. 

Transferred  from  Superior  Court;  FUce, 
Judge. 

Petition  by  the  state,  on  the  relation  of 
Edwin  P.  Hyde,  as  superintendent  of  police, 
against  Joseph  E.  Lyncb,  for  .the  abatement 
of  a  liquor  nuisance.  Relator  asked  leave  to 
withdraw  his  petition,  and  the  defendant 
moved  that  the  same  be  dismissed.  The 
county  solicitor  opposed  the  motion,  and 
asked  leave  to  appear  in  the  place  of  the 
plaintiff  and  to  prosecute  tbe  suit  to  Judg- 
ment. The  motion  of  the  solicitor  should  be 
granted  if  tbe  court  has  power.  Case  dis- 
charged. ..',•■ 

George  F.  Morris,  for  tbe  State.  Martin 
&  Howe,  for  defendant 

PARSONS,  C.  J.  The  substantive  fact  up- 
on wblcb  tbe  proceeding  depends  Is  the  exist- 
ence of  tbe  alleged  Illegal  use  at  the  C(mi- 
mencement  of  tbe  proceedings.  State  v. 
Strlckford,  70  N.  H.  297,  47  Atl.  282;  State 
V.  Saunders,  66  N.  H.  39,  90,  25  Aa  588.  18 
L.  R.  A.  646.  Such  use  is  the  cause  of  ac- 
tion. Whether  tbe  injunction  against  such 
use  is  asked  in  the  name  of  tbe  state  by  a  pe- 
tition at  the  instance  of  an  ofiScer  of  tbe 
town,  or  by  an  Information  by  the  law  officer 
of  the  county  or  state,  tbe  state  Is  the  real 
plaintiff.  State  v.  Wilkins,  67  N.  H.  164,  165, 
28  Atl.  693.  The  Issue  and  the  judgment  are 
the  same  In  each  case.  Laws  1899,  p.  322,  c. 
81,  {  1.  Whether  the  petitioner  can  vritb- 
draw  against  the  objection  of  tbe  state's 
counsel,  and  whether  such  withdrawal  abates 
the  proceeding,  are  immaterial  questions.  If 
necessary  to  maintain  the  proceeding,  and 
required  for  the  promotion  of  justice,  the 
substitution  of  tbe  solicitor  for  tbe  with- 
drawing complainant  and  the  denomination 
of  the  proceeding  as  an  information  by 
amendment  r^der  these  questions  Immateri- 
al. The  suggested  amendments  Introduce  no 
new  cause  of  action,  and  are  within  the  stat- 
ute authorizing  amendments  In  civil  cases, 
tub.  St  c.  222,  SS  7,  8,  11;  State  v.  Batchel- 
ler,  66  N.  H.  146,  20  Att  931;  State  v.  WIl- 
kins,  67  N.  H.  164,  29  Atl.  693;  State  v.  Col- 
lins, 68  N.  H.  46,  36  Atl.  550.  If  permitted, 
the  amendments  relate  to  the  commencement 
of  the  pr»ceedliig.  State  v.  Collins,  supra; 
Whlttler  V.  Vamey,  10  N.  H.  291,  803. 
Whether  such  amendments  should  be  allow- 
ed Is  a  question  of  fact  l%e  superior  court 
having  ruled.  In  substance,  that  such  snb- 
stltntlon  should  be  made,  such  order  pre- 
sents no  question  of  law. 

'Case  discharged.    All  concured. 


C7S  N.  H.  178) 
STATE  ex  rd.  MUNSBY  r.  CLOUOH. 
(Supreme  Court  of   New   Hampshire.    Merri- 
mack.   June  2,  1903.) 

BXTRADITION— FCOITIVR-GOVBRNOR'S  HBAR- 
INO— RIGHTS  OF  ACCUSBD— PROOF. 

1.  In  extradition  proceedings  the  accused  is 
not  entitled,  as  of  right,  to  be  heard  before 
the  Governor  in  his  determination  in  the  first 
instance  of  the  question  whether  or  not  she  is 
a  fugitive  from  justice. 

2.  The  determination  of  the  Governor  of  a 
state  in  extradition  proceedings  that  an  ac- 
cused is  a  fugitive  from  justice  may  be  reviewed 
on  habeas  corpus. 

3.  While  the  Governor  of  a  state,  in  extradi- 
tion nroceedings  is  required  by  Rev.  St  17.  S. 
8  5278  [U.  S.  Comp.  St  1901,  p.  3697],  and  Pub. 
St  1901,  c.  263,  fl  7,  8,  to  require  proof  that 
accused  is  a  fugitive  from  justice  before  issninz 
his  warrant,  it  Is  only  necessary  that  such  proof 
should  be  snfQcient  to  satisfy  him  of  the  fact, 
and  it  is  immaterial  that  the  proof  received 
failed  to  meet  the  requirements  of  legal  proof. 

4.  Rev.  Laws  Mass.  c.  2l7,  |  11,  provides 
that,  on  an  application  for  a  requisition  to 
the  Governor'  of  that  state,  sworn  proof  that 
the  accused  is  a  fugitive  from  justice  shall  ac- 
company the  application.  On  an  application  for 
a  requisition  to  the  Governor  of  New  Hamp- 
shire, a  copy  of  an  affidavit  certified  and  au- 
thenticated by  the  Governor  of  Massachusetts 
was  attached  to  tbe  requisition,  purporting  to 
have  been   sworn   to  before   a  justice   of    the 

Seace,  averring  that  accused  had  fled  from 
lassachusetts  and  was  a  fugitive  from  jns- 
tice,  and  that  at  the  time  of  the  commission 
of  the  crime  she  was  in  the  state  of  Massachu- 
setts. Held,  that  the  copy  of  such  affidavit 
was  sufficient  to  warrant  a  finding  by  the  Gov- 
ernor of  New  Hampshire  that  accused  was  a 
fugitive  from  justice. 

Exceptions  froik  Superior  Court;  Stone, 
Judge. 

Habeas  corpus,  on  relation  of  Martlia  S. 
Munsey,  against  M.  Swain  Clongh,  to  obtain 
the  relator's  release  from  custody  In  extra- 
dition proceedings.  Relator,  after  submitting 
the  record  evidence  presented  before  the 
Governor,  and  showing  that  she  was  denied 
a  hearing  before  him,  moved  for  bar  dis- 
charge. From  an  order  denying  the  motion, 
relator  brings  exceptions.    Overruled. 

see  63  Atl.  108& 

Edward  A.  Lane  and  Sargent  Nllea  &  Mor- 
rill, for  the  State.  Mitchell  &.  Foster,  for  de- 
fendant 

BINGHAM,  J.  The  relator  contends  that 
the  warrant  upon  which  she  was  arrested 
was  illegally  issued,  because  she  was  not 
permitted  to  be  heard  before  the  Governor 
upon  tbe  question  whether  she  was  a  fugitive 
from  justice,  and  assigns  this  as  a  reason 
why  mhe  should  be  discharged  from  arrest. 
It  was  a  question  of  fact  to  be  determined 
In  the  first  instance  by  the  Governor,  wheth- 
er the  relator  was  a  fugitive  from  justice. 
In  re  Cook  (C.  C.)  49  Fed.  833,  838.  But  she 
was  not  then  entitled  as  of  right  to  be  heard. 
It  was  discretionary  with  the  Governor  to 
Krant  or  deny  her  request  It  is  not  the  prac- 
tice in  such  proceedings  to  give  the  accused 

t  2.  See  Hsbeai  Corpui,  vol.  2S,  Cent.  Dig.  i  90. 
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notice  before  the  rendition  'warrant  Is  Issued, 
and  the  act  of  Congress  and  the  statutes  of 
this  state  do  not  contain  a  provision  requir- 
ing that  she  should  be  notified.  The  reason 
for  the  omission  of  such  a  provision  Is  appar- 
ent If  notice  were  required,  the  practical 
operation  of  the  law  would  be  rendered  nuga- 
tory and  its  purpose  defeated.  It  Is  an  ex 
parte  praceedlng,  and  necessarily  so.  In  re 
Cook  (C.  G.)  48  Fed.  838.  While  the  presence 
of  the  relator  at  the  hearing  obviated  the 
usual  objection  to  giving  the  accused  notice, 
yet  her  presence  did  not  create  a  legal  right 
to  be  heard,  and  no  such  right  previously 
existed. 

If  the  relator  had  the  right  not  to  be  re- 
moved from' the  state  -without  a  judicial  trial, 
the  issuing  of  the  'warrant  for  her  arrest  did 
not  conclude  her  right  in  this  respect.  Under 
the  la'w  of  this  state,  she  could  sue  out  a  writ 
of  habeas  corpus,  and  test  the  question 
-whether  she  was  a  fugitive  from  justice;  and, 
If  It  were  made  to  appear  to  the  court  that 
the  finding  of  the  Governor  on  this  questlooa 
-was  erroneous,  she  would  be  entitled  to  her 
discharge.  State  v.  Olough,  71  N.  H.  884, 
600,  601,  53  Atl.  1086.  It  was  also  expressly 
provided  In  the  rendition  warrant  that  she 
should  be  afforded  an  opportunity  to  sue  out 
a  writ  of  habeas  corpus  before  being  deliv- 
ered over  to  the  Massachusetts  authorities. 
She  has  availed  herself  of  that  privilege; 
but  In  the  trial  before  the  superior  court  she 
declined  and  expressly  -waived  the  right  to 
then  or  at  any  future  time  offer  evidence 
showing  that  she  was  not  a  fugitive  from 
Justice,  and  contented  herself  with  submit- 
tii^  the  record  evidence  presented  to  -  the 
Ooyemor,  and  causing  it  to  appear  that  she 
had  been  denied  a  hearing  before  him.:  As 
the  relator  -was  entitled,  in  the  trial  before 
the  superior  court,  to  review  the  action  of 
the  Governor,  and  to  be  discharged  If  bis 
finding  upon  this  question  of  fact  was  erro- 
neous, or  if  there  was  no  evidence  from 
which  he  'was  warranted  in  making  the  find- 
ing, -we  are  unable  to  see  wherein  she  has 
been  deprived  of  auy  right  to  be  heard  to 
-which  she  was  legally  entitled. 

As  the  Governor  should  not  have  issued  his 
warrant  -without  proof  that  the  accused  was 
a  fugitive  from  justice  (State  v.  Clongh,  71 
N.  H.  688,  688,  63  Atl.  1086;  Ex  parte  Beg- 
gel.  114  n.  S.  642,  6  Sup.  Ct  1148,  28  L.  Ed. 
250),  It  is  argued  that  the  record  evidence 
was  incompetent  and  Insufilcient  to  warrant 
such  a  finding.  But  the  character  of  proof 
essential  to  establish  the  fact  is  not  prescrib- 
ed by  the  act  of  congress  (Rev.  St  U.  S.  f 
5278  [U.  S.  Comp.  St  1801,  p.  8597])  or  the 
statutes  of  this  state  (Pub.  St  1901,  c.  263,. || 
7,  8).  And  while  it  has  been  said  that  "the 
executive  ot  the  state  in  -which  the  accused  Is 
found  •  •  •  does  not  fall  In  duty  if  he 
makes  it  a  condition  precedent  that  it  be 
shown  to  blm  by  competent  proof  that  the 
accused  Is  in  fact  a  fugitive  from  juatioe" 
(ISx  parte  Reggel,  supra),  this  does  not  mean 


that  he  shall  not  receive  evidence  that  falls 
to  meet  the  requirements  of  legal  proof,  It 
he  deems  it  advisable.  It  appears  to  have 
been  the  policy  of  Congress  and  of  the  Legis- 
lature to  permit  the  chief  executive  to  deter- 
mine the  question  upqn  such  proof  as  seems 
to  him  worthy  of  credit;  and  In  Roberts  v. 
Reilly,  116  U.  S.  80,  95,  6  Sup.  Ct  291,  28 
L.  Ed.  544,  and  In  re  Cook  (C.  0.)  40  Fed. 
838.  it  was  held  that  the  executive  of  the 
state  upon  which  the  demand  is  made  is  to 
decide  the  question  "upon  such  evidence 
as  he  may  deem  satisfactory." 

Among  the  documents  accompanying  the. 
requisition  of  the  Governor  of  Massachusetts, 
and  which  he  certified  to  be  authentic  and 
duly  authenticated,  was  a  copy  of  an  afSdavIt 
made  by  Jophanus  H.  Whitney,  purporting 
to  have  been  sworn  to  before  a  Justice  of 
the  peace,  in  which  it  -was  stated  that  the  re- 
lator had  fied  from  the  limits  of  said  com- 
monwealth and  'was  a  fnglttve  from  justice; 
also  that  at  the  time  of  the  commission  of 
said  crime  she  'was  in  the  state  of  Massa- 
chusetts. This  copy  of  an  afiidavit  would 
not  answer  the  requirements  of  legal  proof 
in  a  court  of  justice,  and  the  same  Is  true  of 
the  original  afiidavit  But  legal  rules  pre- 
scribing the  competency  of  proof  do  not,  in 
the  absence  of  statute,  govern  the  admis- 
sion of  evidence  ia  extradition  proceedings, 
except  so  far  as  the  executive  may  see  fit 
to  adopt  them.  A  statute  of  Massachusetts 
provides  that  swam  proof  that  the  accused 
is  a  fugitive  from  justice  shall  accompany  an 
aiHplication  for  a  requisition  to  the  Governor 
of  that  state.  Rev.  Laws  Mass.  a  217,  {  11. 
The  original  affidavit  of  Whitney,  .from 
'wlilch  the  copy  here  under  consideration  was 
made.  Is  without  doubt  the  sworn  proof  re- 
qtdred  by  the  statute  ot  that  state  to  be 
there  filed  'with  the  Governor;  and  we  cannot 
say  that  the  Governor  of  this  state  -was  not 
Justified  in  receiving  a  copy  of  that  sworn 
proof  in  evidence  and  treating  U  as  worthy 
of  credit  That  the  Whitney  affidavit  cou-- 
talned  evidence  warranting  a  finding  that  tlie 
accused  was  a  fugitive  from  the  justice  of 
Massachusetts,  and  was  actually  present  in 
that  state  at  the  time  of  the  commission  of 
the  crime  charged,  has  already  beoi  decided. 
State  V.  Clough,  supra. 

The  rela.tor's  motion  t«r  be  discharged  was 
properly  deniqd.  Exertion  ovwmled. .  All 
concurred.  "  .       ,.       . 

(7B  Ooan.  TM) 

STATE  ex  re!.  WILLIAMS  v.  KEN- 

NELLY. 

(Supreme  Court  of  Errors  of  Connectictit    July 

24,  1903.) 

MUNICIPAL  CORPGRATIONS-OFFICHRS— RB-     • 
HOVAL  BY  MAYOR. 

1.  A  city  charter  provided  for  the  appointment 
by  the  mayor  of  a  "director  of  public  works" 
for  four  years,  unless  sooner  removed  by  the 
mayor  for  cause.  There  were  other  provisions 
relative  to  the  removal  or  expulsion  from  oflSce 
of  any  officer  on  account  at  corruption  or  aiis- 
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feiisance.  ■Eeld,  Hiat  "tbe  removal  of  thfe  di- 
rector iQTOlTecl  the  exercise  ot  an  executiTe  di^  • 
pretion  rather  than  that  of  a  qu^isi  judicial 
power,  and  it  was  only  necessary  for  the  mayor 
to  state  to  the  director  the  cause  which  induced 
him  to > contemplate  his  removal,  it  being  a  prop-. 
er  and  sufficient  cause,  and  to  give  him  an  op- 
portunity to  be  heard,  and  to  assign  such  cause 
in  making  the  removal. 

2.  It  was  immaterial  that  the  removal  was  in^ 
fact  induced  by  reprehensible  motives. 

3.  The  discretion  of  the  mayor  in  making  the. 
removal  was  absolute. 

Appeal  from  Superior  Coart,  Fairfield  Coun- 
ty; Oager,  Judge. 

Quo  warranto  by  the  state,  on  the  relation 
of  Cbarles  IS.  Williams,  against  Patrick  Ken- 
nelly.  Respondent  answered;  relator  replied; 
respondent  demurred  to  the  replication.  Tbe 
court  sustained  the  demurrer,  and,  on  rela- 
tor's refusal  to  make  further  reply,  rendered 
judgment  for  tbe  respondent  Relator  ap- 
peals.   Affirmed. 

.  Robert  B.  De  Forest  and  William  H.  Com-; 
ley,  for  appellant  Elmore  S.  Banks  and 
William  A.  Redden,  for  appellee. 

HAHERSLBY,  3.  Tbia  l8  an  information 
in  the  nature  of  a  quo  warranto,  filed  by 
tbe  state's  attorney  at  the  relation  of  Charles 
S.  Williams,  cbat^glng  the  respondent,  Patrick 
Kennelly,  with  usurping  the  office  of  direct- 
or of  public  works  ot  the  city  of  Bridgeport 
The  Infotmation  alleges  that  the  mayor  of 
Bridgeport,  und^r  and  In  pursuance  of  the 
charter  of  that  city,  on  May  28,  1900,  ap- 
pointed the  relator  director  of  public  works 
for  the  term  6t  four  years  from  June  1,  1800; 
that  the  relator  duly  quallfled  and  entered 
upon'  tbe  duties  of  tbe  ofllce;  and  that  the 
respondent  bas  since  May  19,  1902,  illegally 
usurped  and  still  continues  to  mnrp  said  of- 
fice. The  answer  admits  the  appolntilnent  of 
the  relater  on  May  26,  1900,  and  that  the 
respondent  now  occupies  and  exercises  said 
ofllce,  and  alleges  that  he  exercises  said  of- 
fice by  virtue  of  an  Bppointment  thereto  by 
the  mayor  of  Bridgeport,  add  further  alleges 
the  following  facts,  namely:  The  said  maydr 
summoned  the  relator  to  appear  before  him  • 
on  April  30, 1902,  to  answer  to  charges  of  In-' 
competency  and  negligence  in  performing  the' 
duties  of  his  office,  and  particularly  to  the 
following  charges,  to  wit:  That  he  had  been' 
and'stlll  was  Interested  in  the  compensation 
paid  for  stone  furbished  the  dty,  during  his 
term  of  office,  by  tbe  Williams  &  j&eWhirst 
Company;  that  he  employed  one  Dewhlrst 
as  aes^tant.and  subordinate,  who  was  Inter- 
ested Jn  the  compensation. BO  paid  fqr  s^one 
furnished  by  said  'Williams  &  Dewhlrst  Com- 
pany, knowing  that  he  was  so  Interested; 
that  he  negligently .  permitted  the  stone  so 
purcl)aaed  of  the  Williams  &  Dewhlrst  Com- 
pany to  be  furnished  tihe  qjty,  without  hav- 
ing any 'representative  of  tbe'Olty,  other  than 
an  Officer  of  Said  company,  to  supervise  the' 
njedsurement  of  the  Stone,, and  without, any 
method  or  system  by. which  the  quantity  of 
BtotM  so  furnished'  Cfwld  be  accurately  dettr- 


mined,  and  hadthereby  caused  the  dty  to  be 
defrauded  and  damaged;   that  in  ans'wer  to 
said  summons  the  relator '  appeared    before 
the  mayor  wll!h  counsel,  and  heard  and  ex- 
amined the  witnesses  who  testified  In  sup- 
port of  the  charges,  and  offered  sucb   evi- 
dence and  arguments  as  he  desired;   tliat  on 
May  19,  1902,  and  after  said   hearing,    tbe 
mayor  found  that  said  charges  ware  tme, 
and  that  sufficient  canse  existed  for  tbe  re- 
moval of  the  relator  from  office,  and   did 
therefore  remove  the  relator  from  bis  said 
office;  and  that  afterwards,  and  on  May  19, 
1902,  the  mayor  appointed  tbe  re8p<mdent  to 
fill  the  vacancy  created  In  the  office  of  direct- 
or of  public  works  by  said  removal  of  ttae 
relator.     The   replication  admits  the   snm- 
mons  and  hearing  as  alleged  In  the  ans-wer, 
and  admits  that,  after  said  bearing,  the  may- 
or did  assume'  to  remove  the  relator  from  <ft- 
fice,  setting  forth  his  reascms  therefor  as  al- 
leged In  the  answer,  and  did  assume  to  ap- 
point tbe  respondent  to  said  office  as  alleged, 
atnd  alleges  that  ttie  removal  the  mayor  thus 
assumed  to  make  Is  illegal  and  void,  because, 
first  nO'  evidence  was  produced  on  said  bear- 
ing to  legally  substantiate  the  charges,  and 
no  legal  cause  for  the  relator^  removal  was 
In  fact  shown  on  said  hearing;   second,  tbe 
mayor  did  not  remove  tbe  relator  for  any  le- 
gal'cause  whatever,  but: removed  him  sole- 
ly for  political  reasons;   third,  said  hearing 
was  not  a  fair  and  lawful  one,  becaose  the 
mayor,  before  and  after  the  hearing,' in  tiie 
absence  of  the  relator,  consulted  with  and 
was  advised  and  influenced  by  the  attorneys 
who  represented  the  prosecntion  of  said  cliar- 
ges,  and  the  persons  Interested  in  having  the 
relator  removed  for  political  reasons  only. 
The  respondent  demurred  to  Ibis  replication, 
and  the  trial  court  sustained  the  demnrrer. 
The  relator  claims  that  the  court  erred  in 
sustaining  the  demurrer,  and  this  is  tite  only 
questio'U' raised  by  tbe  appeal; 

The  charter  of  the  city  of  Bridgeport  as 
revised  In  1805  (11!  Sp.  Laws,  p.  627,  |  82), 
provides,  among  other  things,  that  "the  may- 
or of  the  city  idiall  be  the  clilef  executive  of- 
ficer thereof,  and  It  shall  be  bis  duty  to  be 
vigilant  and  active  In  causing  the  laws  to 
be  executed  and  enforced  -Witiitn  the  city." 
fhe  common  council  shall  consist  of  the 
mayor  aiid  20  aldenhen.  Various  powers  and 
duties  iare-  assigned  to  shbordlnate  executive 
boards,  including  the  board  of  public  works, 
of  wblch  boards  the  mayor  Is  a  member  and 
chairman,  but  -without  the  power  of  voting 
unless  In  case  of  tie.  The  members  of  each 
of  tfaes^  boards  are  appointed  by  the  mayor, 
to  hold  oOBce  for  a  definite  term,  unless  soon- 
er renltoVM  for  cause.  Any  member  of  these 
boards  may  be  removed  by  the  common 
ceuheH  by  a  two-thirds  vote  f»r  canse.  It 
shall  be  the  duty  of  the  mayor  to'flif  by  ap- 
poihtttetrt  any  vacancies  in  offices  ita  all  cases 
In  Which'  Be  is  given  the  power  to  appoint 
and 'to  perform  all  duties  imposed  upon  him 
by  the  charter  and  ordinances  Of  tbe  dity. 
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tbe  laws  of  the  state,  and  of  tlie  United 
States.  Xbe  general  clause  applicable  to  all 
officers  appointed  under  tbe  charter  limits 
tbelr  respective  terms  to  their  removal  from 
office. 

It  seems  evident  from  the  langnage  nsed, 
in  connection  with  other  provisions  of  tbe 
«harter,  that  this  mode  of  removal  does  not 
depend  on  an  exercise  of  that  quasi  Judicial 
power  to  bear  and  determine  official  offenses 
punishable  by  a  forfeiture  of  office,  as  in  the 
case  of  the  amotion  of  a  corporate  officer  by  a 
mnnldpal  corporation  for  some  ofCense  which 
forfieltB  bis  right  to  the  office,  or  the  depriva- 
tion of  an  ecclesiastical  corporation  for  a 
similar  offense,  or  where  an  administrative 
board  la  authorized  to  punish  in  this  way 
some  misfeasance  In  office.  Removals  de- 
pendent on  the  conviction  or  quasi  conviction 
of  some  offense  are  otherwise  provided  tor. 
Section  41  of  tbe  charter  authorizes  the  com- 
mon council  to  enact  ordinances  relative  to 
the  removal  or  expulsion  from  office  of  any 
officeron  account  of  corruption  or  misfeasance 
therein.  Section  80,  In  authorltdng  the  boards 
of  flrf  and  police  commlSBloners  to  remove  a 
fireman  or  policeman,  specially  provides  for  a 
bearing  had  In  oi)en  session.  Section  85,  In 
authorizing  tlie  mayor  to  remove  a  member 
of  the  board  of  apportionment  and  taxation, 
requires  a  conviction  of  some  corrupt  prac- 
tice. 

Although  the  power  of  removal  may  be 
limited  by  the  necessity  of  assigning  some 
-cause,  or  of  Informing  the  officer  removed  of 
the  cause  of  his  removal,  and  giving  him  an 
opportunity  for  explanation,  and  stating  the 
ground  of  removal,  the  act  belongs  rather  to 
tbe  field  of  executive  discretion  than  to  that 
of  quasi  Judicial  finding.  And  tbe  action  of 
the  removing  officer  complying  with  the  limi- 
tation is  final.  People  ex  rel.  Keech  v.  Thomx)* 
son,  94  N.  T.  451;  People  ex  rel.  Gere  v. 
Whitlocli,  92  N.  Y.  197;  State  v.  McGarry, 
21  Wis.  496;  People  v.  Martin,  19  Oolo.  565 
36  Fac.  543,  24  L.  Rv  A.  201;  State  v.  Hav 
.kins,  44  Ohio  St  115,  6  N.  B.  228. 

In  1899  (13  Sp.  Laws,  p.  376)  the  cit; 
•charter  was  amended  by  abolishing  the 
board  of  public  works  and  giving  tbe  powers 
and  duties  assigned  to  that  board  to  the 
"director  of  public  works,"  and  the  amend- 
'ment  provided  that  this  officer  should  be  ap- 
pointed by  tbe  mayor  for  a  term  of  four 
.years,  unless  sooner  removed  by  the  mayor 
for  cause.  Oonsidering  all  the  provisions  of 
the  charter  as  thus  amended,  we  think  the 
removal  of  this  officer  is  a  mode  of  exercis- 
ing this  pow^  of  removal  Incident  to  execu- 
tive appointment,  and  that  tbe  limitation 
placed  on  its  exercise  Is  satisfied,  possibly 
more  than  satisfied,  when  tbe  mayor  has 
stated  to  the  officer  the  cause  which  indaces 
him  to  contemplate  his  removal,  being  a 
proper  and  sufficient  cause,  has  given  him  an 
opportunity  to  be  beard  In  relation  thereto, 
jand  assigns  this  cause  in  making  the  remjOTal. 

It  follows  that  the  facts  alleged  in  the  an- , 


Bwer,  and  admitted  by  tbe  replication,  es- 
tablish a  valid  removal  of  the  relator  and  a 
valid  appointment  of  the  respondent  Tbe 
affirmative  allegations  of  the  relator's  repli- 
cation are  immaterial  and  irrelevant,  because. 
If  true,  they  do  not  alter  the  fact  of  the  re- 
lator's removal  from  office.  Avery  v.  Stud- 
ley,  74  Conn.  272,  60  AtL  752;  Hoboken  V. 
Gear,  27  N.  J.  Law,  286-288.  An  executive 
removal  may  be  unjust  and  induced  by 
reprehensible  motives,  but  It  la  not  therefore 
Invalid.  The  executive  discretion,  whether 
In  appointment  or  removal.  Is  absolute.  The 
person  abusing  that  discretion  may  be  pun- 
ished, but  not  by  Judicial  reversal  of  bis  ap- 
plication by  the  courts.  When  the  absolute 
discretion,  whether  In  appointment  or  remov- 
al, is  limited  by  law,  while  the  due  observ- 
ance of  those  limits  may  be  enforced,  yet  the 
action  of  the  executive  within  the  limits  pre- 
scribed cannot  be  controlled  by  the  court 
.  Whether  the  validity  of  executive  appoint- 
ment or  removal  should  or  could  be  made  to 
depend  upon  a  prior  Judicial  trial  aUd  find- 
ing under  the  rules  governing  Judicial  trials, 
and  subject  to  be  reviewed  and  set  aside  by 
the  court  for  errors  in  the  conduct  of  the 
trial,  and  upon  tbe  absence  of  any  controlling 
improper  motive  inducing  the  executive  ac- 
tion--ab8ence  of  sncb  motive  to  be  deter- 
mined by  the  court— are  questions  not  before 
us.  Sdcb  Judicial  control  of  executive  action 
has  heretofore  been  deemed  Inconsistent  with 
the  efficient  performance  of  executive  duties. 
The  relator's  claim  seems  to  assume  that  the 
dty  charter.  In  authorizing  tbe  mayor  to<  ap- 
point a  director  of  public  works  for  a  term 
of  four  years,  or  until  sooner  removed  -by 
him  for  cause,  and  upon  his  removal  to  ap- 
point auother  to  fill  the  vacancy,  requires,  as 
an  essential  condition  precedent  to  any  re- 
moval, the  existence  of  a  sufficient  cause  to 
be  Judicially  found  as  a  fact  and  declares  a 
removal  following  such  cause,  and  assign- 
ing the  same  as  its  reason,  to  be  void,  if  in 
fact  the  inducting  motive  is  not  the  existing 
cause  assigned,  but  a  desire  to  have  the  office 
filled  by  a  member  of  the  mayor's  own  po- 
lltioal  party,  and  that  the  superior  court  up- 
on proceedings  In  the  nature  of  quo  warranto, 
is  made  the  final  Judge  of  the  sufficiency  of 
the  cause  and  its  existence  as  a  fact  and  of 
the  operating  motive  of  the  mayor  In  making 
the  removal.  This  assumption  is  plainly  un- 
foqnded.  The  demurrer  was  proiterly  sus- 
tabied. 

There  Is  no  error  In  the  Judgment  of  the 
superior  court    The  other  Judges  concurred. 


CW  Ooan.  41) 
TEMPLE  V.  BUSH. 
(Supreme  Court  of  Errors  of  Gonnecticnt.    July 
24, 1903.) 

ACTION  FOR  MONEY  HAD  AND  RECEIVED-HV- 
IDENCB!— STATUTE    OF  FRAUDS. 
1.  Svidence  In  an     actioti'  agaiust  the  presi- 
dent of  a  company  for  money  alleged  to  have 
been  placed  by  it  in  his  hands  to  pay  plaintiff's 
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notes  against  it,  that  before  this  was  done  he 
told  her  she  need  not  worry,  for  there  would 
be  euoagh  to  pay  them  in  full,  does  not  tend 
to  show  that  he  was  subject  to  a  trust  in  her 
favor. 

2.  The  declaration  of  defendant,  when  char- 
ged by  plaintiff  with  having  money  in  his  hands 
reserved  to  pay  her  notes  against  the  corpora- 
tion of  which  he  was  president,  that  he  would 
pay  the  interest  on  her  house  as  long  as  her 
mother  lived — he,  however,  denying  her  charge 
—does  not  tend  to  show  he  had  money  due  to 
her. 

3.  Defendant's  oral  promise  to  plaintiff  to 
himself  pay  notes  owed  to  her  by  the  corpora- 
tion of  which  he  was  president  is  nnavailing, 
because  of  the  statute  oi  frauds  (Gen.  St.  1902, 
§  1089). 

Appeal  from  Court  of  Common  Pleas,  Fair- 
field County;  Howard  J.  Curtis,  Judge. 

Action  by  Cbarlotte  Temple  against  Eldwin 
B.  Bush  to  recover  money.  From  a  refusal 
to  set  aside  nonsuit,  plaintUF  appeals.  Af- 
firmed. 

John  X  Walsh  and  Joseph  A.  Gray,  for 
appellant.  John  EL  Light  and  William  F. 
Tammany,  tor  appellee. 


BALDWIN,  J.  The  power  of  the  court, 
under  G«n.  St  1902,  {  761,  to  grant  a  nonsuit, 
after  the  production  of  the  plaintiff's  evi- 
dence. If  of  opinion  that  a  prima  facie  case 
has  not  been  made  out,  is  a  salutary  safe- 
guard against  the  presentation  of  frivolous 
claims  to  the  consideration  of  a  Jury.  In 
the  case  at  bar  it  was  admitted  or  proved 
that  tbe  defendant,  being  the  president  and 
Qutnaglng  ofiicer  of  an  insolvent  corporation, 
and  In  control  of  its  funds,  was  authorized 
by  tbe  corporation  and  Its  other  officers  to 
use  them  In  making  the  best  settlement  which 
be  could  effect  with  its  creditors,  and  that 
the  plaintiff  held  two  of  Its  notes.  It  was  al- 
leged by  tbe  plaintiff  and  denied  by  tbe  de- 
fendant that  part  of  tbese  funds  were  placed 
in  his  possession  for  the  purpose  of  paying 
these  notes  in  fall,  under  an  agreement  to 
that  effect  betweisn  blm  and  ail  the  creditors. 
'The  plaintiff  offered  evidence  that  tbe  defend- 
ant told  her,  before  tbe  creditors  had  en- 
tered Into  'any  such  agreement,  that-  sbe 
need  not  worry  about  her  notes,  for  there 
would  be  enough  to  pay  them  In  full  when 
all  the  claims  were  settled.  This  was  prop- 
erly excluded.  Such  declarations  bad  no  le- 
gitimate tendency  to  strengthen  or  to  support 
the  claim  that  he  assumed  a  personal  liabil- 
ity to  the  plaintiff,  or  was  subject  to  a  trust 
in  her  favor:  His  responsibility  at  that  stage 
of  tbe  transaction  was  solely  to  the  com- 
pany, and,  at  most,  his  remarks  only  Indicat- 
ed his  (pinion  that  he  should  be,  as  its  agent, 
able  to  effect  such  settlements  with  its  oth- 
er creditors  as  would  enable  him  to  pay 
her  in  full. 

Evidence  was  introduced  that  all  the  cred- 
itors agreed  that  certain  notes,  including  the 
plaintifrs,  should  be  paid  in  full;    that  the 

f  S.  See  Tranda,  Statute  of,  vol.  U,  Cent.  Dig.  i  21 


others  would  accept  75  per  cent  of  their 
claims  In  full  settlement;  and  tliat  It  sbould 
be  left  with  tbe  defendant  to  make  these 
payments,  he  orally  tmdertaklng  to  supply 
any  balance  himself  In  case  of  a  deficiency. 
Sbe  also  testified  that  afterwards,  when  tax- 
ed by  ber  with  having  money  in  his  hands 
reserved  to  pay  her  notes,  he  denied  It.  bat 
promised  to  pay  the  Interest  on  a  mortgage 
upon  her  bouse  as  long  as  her  mother  lived. 
No  reasonable  Inference  could  be  drawn  from 
this  promise  that  he  had  or  admitted  that 
be  had  In  his  hands  moneys  due  to  the  plain- 
tiff. His  oral  undertaking  to  supply  further 
funds  himself  to  complete  the  payment  of  her 
notes.  In  case  of  any  deficiency  of  those  of 
the  company,  could  not  avail  her,  by  reason 
of  the  statute  of  frauds  (Gen.  SL  1902,  { 
1089).  It  was  vital  to  her  case  to  show  that 
funds  were  placed  In  hia  bands  to  pay  her 
notes;  and  of  this  there  was,  in  point  of 
law,  no  substantial  evidence.  Cook  t.  Mor- 
ris, 66  Conn.  196,  208,  33  Atl.  994. 

The  reason  of  appeal  founded  on  tbe  ex- 
clusion of  evidence  did  not  describe  in  any 
way  the  evidence  excluded.  Such  an  assign- 
ment of  error  would  have  been  too  general 
to  satisfy  the  statute  In  an  ordinary  case. 
Gen.  St  1902,  {  798.  Without  deciding 
whether  it  can  be  considered  sufficient  upon 
an  appeal  in  a  case  of  nonsuit,  we  have 
thought  proper  to  give  it  full  consideration, 
In  view  of  the  possibility  of  tbe  institution 
of  another  action. 

There  is  no  error.  The  other  Judges  con- 
curred. 

C7E  Conn.  709) 

PBBSTON  V.  FOSTBB  et  aL 

(Supreme  Court  of  Errors  of  Connecticiit.    July 
24,  1903.) 

WILLS— DETERMINATION     OP     BENEFICIAHT— 
CONSTRUCTION— APPEAL— REVIEW. 

1.  In  an  action  to  recover  a  legacy,  a  conclu- 
sion of  the  court,  upon  the  facts,  as  to  which 
of  two  persons  was  the  beneficiary  intended  by 
the  will.  Is  a  legal  conclusion,  reviewable  on 
appeal. 

2.  Testator's  will  gave  a  sum  in  trust  for  the 
Baptist  Church  and  Society  in  K.  for  die  sup- 
port of  preaching.  There  were  two  Baptist 
churches  in  K.,  each  having  a  society  connected 
with  it,  one  church  being  tbe  K.  Baptist  (Church 
and  the  other  the  K.  Free  Will  Baptist  Church 
and  Society.  The  latter  had  a  settled  pastor, 
held  regular  services,  and  was  the  one  whicli 
testator  bad  attended,  while  tbe  other  had  no 
settled  pastor,  and  had  not  had  for  eight  years. 
Seld,  that  testator  meant  the  Free  Will  Bap- 
tist Church. 

Appeal  from  Superior  Court,  Windham 
County;  Milton  A  Sbumway,  Judge. 

Action  by  Frank  T.  Preston  against  one 
Foster  and  others  to  recover  the  amount 
of  a  legacy.  From  a  Judgment  for  plaintiff, 
defendant  East  Klllingly  Free  Will  Baptist 
Church  and  Society  appeals.    Beversed. 

Harry  E.  Black,  for  appellant  Arthnr  O. 
Bill,  for  appellee. 
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TORRAJCCE,  0.  J.  In  July,  1899,  Anthony 
D.  Warren,  of  KlUlngly,  in  thia  state,  died 
tliere,  leaving  a  will  containing  the  following 
clause:  "I  do  give  and  bequeath  to  the  Bap- 
tist Church  and  Society  in  East  Kllllngly 
the  Interest  on  one  thousand  (1,000)  dollars 
to  be  used  for  the  support  of  the  preaching 
of  the  gospel  so  long  as  they  maintain  preach- 
ing. The  principal  not  to  be  impaired.  Said 
thousand  dollars  to  be  deposited  in  the  Wind- 
ham County  Savings  Bank."  The  will  was 
made  In  1895,  and  at  that  time  and  before, 
and  at  the  time  the  testator  died,  there 
were  in  the  village  of  East  Kllllngly,  in  the 
town  of  Kllllngly,  two  churches  and  societies 
of  the  Baptist  denomination;  the  legal  name 
of  one  being  the  East  Kllllngly  Baptist 
Church,  and  the  legal  name  of  the  other  be- 
ing the  East  Kllllngly  Free  Will  Baptist 
Church  and  Society.  Hereinafter,  for  brev- 
ity, the  first  will  be  called  the  Baptist  Church, 
and  the  second  the  Free  Will  Baptist  Church. 
In  December,  1899,  Frank  T.  Preston  was  by 
the  proper  court  of  probate  appointed  trustee 
of  said  fund  named  in  said  clause  of  War- 
ren's will,  and,  he  having  duly  qu|illfled  as 
such  trustee,  subsequently  as  such  trustee, 
and  also  acting  In  b^alf  of  the  aforesaid 
Baptist  Church,    brought   suit   against   the. 

.  executors  of  Warren  to  recover  said  leg- 
acy. In  that  suit  the  executors  filed  a  cross- 
-complaint  In  the  nature  of  a  bill  of  In- 
terpleader, in  which  tbey  alleged  that  the 
Aforesaid  Free  Will  Baptist  Church  claimed 
said  legacy,  and  threatened  to  bring  suit 
therefor;  and  prayed  that  said  Free  Will 
Baptist  Church  might  be  made  a  defendant 
In  the  case,  and  thiat  It  and  said  Preston,  as 
trustee  as  aforesaid,  be  ordered  to  Interplead 
-concerning  their  claim  to  said  legacy.  There- 
upon the  Free  WHl  Baptist  Church  was  duly 
made  a  party  defendant  in  said  cause,  and 
the  court  ordered  it  and  the  said  trustee  to 
Interplead  as  prayed  for,  and  they  did  so  in- 
terplead. Upon  the  trial  of  said  Interpleader 
the  court  found.  In  addition  to  those  stated 
In  the  pleadings,  the  following  fiicts:  The 
Free  Will  Baptist  Church  was,  at  the  date 
•of  the  will  in  question,  and  for  a  long  time 
theretofore,  and  ever  since  has  been,  a  church 
itnd  society  in  Bast  Killingly.  It  was  always 
commonly  known  and  described  as  the  East 
KllHngly  Free  Will  Baptist  Church  and  So- 
ciety. During  said  period  there  was  also  a 
-church  and  society  In  said  village  common- 
ly knows  and  described  as  the  East  Kllllng- 
ly Baptist  Otiurch.  The  Free  Will  Baptist 
Church  was  during  said  period,  and  ever 
since  has  been,  the  only  Baptist  church 
In  said  village  that  has  continually  and  with- 
out, interruption  maintained  preaching.  The 
testator,  during  the  last  15  years  of  his  life, 
seldom  attended  church,  but  up  to  within 
5  years  of  his  death  did  rarely  attend  the 
I>Yee  Will  Baptist  Church.  The  testator,  at 
the  time  of  making  said  will,  for  a  long  time 
theretofore,  and  until  his  death  was  a  sup- 

■  t>orter  of  the  Free  WW  Baptist  Church  by 


contributions  thereto  for  the  purpose  of  main- 
taining religiods  services  held  by  It  in  its 
church  edifice  and  the  maintenance  of  Its 
property  used  for  church  purposes.  For  at 
least  five  years  before  the  testator's  death 
the  Baptist  Caiurch  had  not  maintained 
preaching  without  Interruption,  and  said  Bap- 
tist Church  had  not  had  a  settled  pastor 
since  about  the  year  1888,  and  during  most 
of  the  time  since  that  date  preaching  in  said 
church  was  only  occasional.  The  services  of 
a  preacher  were  had  as  often  as  the  church 
society  had  funds  to  pay  for  them. 

It  was  upon  these  facts,  substantially,  that 
the  court  held  that  the  Baptist  Church  was 
entitled 'to  the  income  of  said  fund  under 
the  conditions  named  in  the  will,  and  ren- 
dered judgment  accordingly.  From  this  Judg- 
ment the  Free  Will  Baptist  Church  appeals, 
and  the  reasons  of  appeal  may  be  properly 
condoiBed  Into  one,  namely,  that  the  trial 
court  erred  in  holding  that  the  Baptist 
Church  was  entitled  to  the  income  of  said 
trust  fund.  We  think  this  assignment  of  er- 
ror must  be  sustained.  Aside  from  the  bill 
of  exceptions  filed  by  the  plaintiff,  the  case 
presents  no  question  as  to  the  admissibility 
of  evidence,  or  as  to  the  weight  to  be  given 
to  evidence.  The  facts  found  were  substan- 
tially agreed  to  by  the  parties,  and  the  sole 
question  is  whether  they  support  the  conclu- 
sion to  which  the  trial  court  came  that  by  the 
words  in  his  will  "the  Baptist  Church  and 
Society  in  East  Killingly"  the  testator  meant 
the  church  and  society  in  whose  favor  the 
court  rendered  Judgment  The  facts  thus 
found  are  the  adjudicated  facts  upon  which 
the  trial  court  based  its  conclusion  that  the 
Baptist  Church,  rather  than  the  Free  Wi'l 
Baptist  Church,  was  entitled  to  the  interest 
of  the  trust  fund;  and  such  a  conclusion, 
under  our  decisions,  must  be.  regarded  as  a 
legal  conclusion  reviewable  in  this  court 
Nolan  ▼.  New  York,  N.  H.  &  H.  R.  Co.,  70 
Conn.  169,  89  Atl.  115,  43  L.  R.  A.  306.  There 
were  two  Baptist  churches  In  East  Killingly, 
each  having  a  society  connected  with  it  and 
It  is  clear  from  the  will  that  the  testator 
Intended  to  benefit  one  of  them,  and  only 
one  of  them.  In  designating  the  beneficiary 
he  did  not  use  the  legal  name  of  either,  but 
he  uses  words  which  describe  both,  and 
which  would  adequately  describe  either  if 
the  other  did  not  exist  As,  however,  both 
exist  we  have  a  case  where  there  are  two 
beneficiaries  who  substantially  come  within 
the  description  in  the  will;  and  the  question 
is,  what  did  these  words  of  description  mean 
to  the  testator?  Did  they  mean  to  him  the 
Baptist  Church  or  the  Free  Will  Baptist 
Church?  The  meaning  he  gave  to  them  must 
be  ascertained  in  the  light  and  by  the  aid  of 
the  facts  found.  One  of  these  churches  had 
a  settled  pastor,  held  regular  services,  was 
the  one  with  which  the  testator  was  connect- 
ed and  Identified,  whose  services  he  attended 
when  he  attended  any  religious  services,  and 
was  the  one  whose  aerylces  he  supported  by 
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contrlbntlonB  of  money.  The  other  had  no 
settled  pastor  when  the  vrlll  was  drawn, 
and  had  not  had  for  some  seven  or  eight 
years.  It  maintained  no  regular  services, 
nnd  had  practically  ceased  to  be  "a  going  con- 
cern." With  It  he  was  In  no  way  identified 
or  connected,  had  never  attended  Its  services, 
nor  contributed  In  any  way  to  its  support. 
In  the  light  of  these  facts  we  think  the  rea- 
sonable conclusion  Is  that  the  testator,  by  the 
words  of  description  in  question,  meant  the 
Free  Will  Baptist  Church  and  Society  in  East 
Killingly,  and  not  the  other. 

Such  facts  as  the  foregoing,  in  the  absence 
of  any  other  controlling  facts,  have,  in  our 
own  decisions,  been  uniformly  held  to  be 
controlling  on  the  question  of  interpretation 
<Brewster  v.  McCall's  Devisees,  15  Oonn.  274, 
295;  Dunham  v.  Averill,  45  Conn.  61,  29  Am. 
Rep.  642;  Bristol  v.  Ontario  Orphan  Asylum, 
60  Conp.  472,  22  Atl.  848;  Cosgrove  v.  Oos- 
groye,  69  Conn.  416,  38  Atl.  210),  and  we 
think  they  ought  to  be  so  held  In  the  case 
at  bar.  So  much  of  the  judgment  of  the 
court  below.  In  this  case,  as  determines  "that 
the  East  Killingly  Baptist  Church  to  the 
church  Intended  by  the  testator  to  receive 
the  Income  from  said  $1,000"  is  set  aside,  and 
the  cause  remanded  to  said  court,  with  direc- 
tions that  Judgment  .shall  be  rendered  in 
favor  of  the  East  Killingly  Free  Will  Bap- 
tist Church  and  Society,  in  accordance  with 
the  views  herein  expressed. 

This  disposition  of  the  case  renders  it  un- 
necessary to  pass  upon  the  questions  raised 
by  the  bill  of  exceptions. 

There  Is  error.  The  Judgment  Is  revers- 
ed, and  the  cause  remanded  to  be  proceeded 
with  as  hereinbefore  indicated.  The  ot&er 
Judges  concurred. 


(75  Cona.  n4) 

SHMILOVITZ  V.  BARES. 

(Supreme  Court  of  Errors  of  Connecticut    July 
24,  1003.) 

WORK  AND   LABOR  —  AGREED   PRICE  —  COM- 
PLAINT— ALLBOATION-PROOP—REASON- 
■     ABLE  VALCB;— RECEIPT— EFFEOT. 

1.  Rnlea  ander  Practice  Act,  I  131,  provides 
that,  in  an  action  for  goods  sold  at  an  agreed 
pricey  plaintiff  may  recover  a  reasonable  price 
if  the  proof  foil  to  establish  the  price  alleged. 
Rcld  that,  in  an  action  for  the  contract  price  for 
the  erection  of  a  building,  plaintiff  might  re- 
cover on  proof  that  the  services  were  rendered 
for  reasonable  value. 

2.  In  an  action  for  the  reasonable  valne  of 
services  in  erecting  a  house,  testimony  as  to 
how  long  a  time  the  plaintiff  worked  on  the 
house,  and  testimony  mat  he  could  not  have 
done  the  work  in  a  less  time,  were  competent. 

3.  Defendant's  answer  having  alleged  pay- 
ment In  fall,  and  no  claim  of  a  receipt  or  re- 
lease in  full  as  a  bar  having  been  made  until 
argument,  and  a  receipt  introduced  by  defend- 
ant having  been  uncertain,  in  that  it  read,  "Re- 
ceived  of  fifteen   dollars   For   Rent   of 

in  full  of  act  to  Date  For Month 

Ending  190-,"  defendant  could  not  complain  of 
an  instruction  to  the  effect  that  the  receipt  was 
conclusive  evidence  of  payment  in  full  of  every- 
thing due  at  its  date  unless  it  was  satisfactorily 


shown  that  the  receipt  was  given  through  ig- 
norance or  mistake,  or  under  circumstances 
showing  that  it  did  not  speak  the  truth  in  any 
respect. 

Appeal  from  C!ourt  of  C)ommon  Pleas,  Hart- 
ford County;  John  (Toats,  Judge. 

Action  by  Nathan  Shmilovitz  against  Na- 
than Bares  for  services  rendered,  brought  to 
8  Justice  of  the  peace  for  Hartford  connty  on 
the  24th  of  March,  1902,  who  rendered  Judg- 
ment for  the  plaintiff,  and  thence  by  the  de- 
fendant's appeal  to  the  court  of  common 
pleas  for  Hartford  county  at  Its  Hay  term, 
1002,  and  tried  to  the  Jury.  Verdict  and 
Judgment  for  the  plaintiff,  and  appeal  to  this 
court  by  the  defendant,  assigning  errors  in 
the  admission  of  evidence  and  the  charge  of 
the  court.    No  error. 

Joseph  P.  Tuttle,  for  appellant  Sidney  B. 
Clark^  for  appellee. 

HAMBR8L£:T,  J.  This  1b  an  actios  to  re- 
cover the  value  of  services  rendered  by  the 
plaintiff  to  the  defendant  at  bis  request.  The 
dealings  between  the  parties  were  condncted 
orally,  and  no  written  agreement  or  contract 
of  any  kind  was  made.  The  cinmmstances 
of  the  emptoyment  are  stated  in  the  first  and 
second  paragraphs  of  tbe  complaint,  as  fol- 
lows: "On  or  about  February  15,  1902,  the 
defendant  employed  the  piatiirtff  to  build  a 
oneHitory  wood  bnlldlag  In  said  Hartford, 
thirty  feet  by  sixteen  feet  on  I3ie  groond.  to 
be  ten  feet  high,  with  one  floor  and  one  door, 
and  to  build  a  fence;  the  defendant  agreeing 
to  furnish  all  of  the  materials  therefor,  and 
the  plaintiff  agreeing  to  do  said  work  toe  the 
sum  of  forty-five  dollars.'  At  the  time  of  the 
beginning  of  said  work  tbe  defendant  altered 
the  size  of  said  building,  making  the  same 
eighteen  feet  high,  with  two  floors,  fonr 
doors,  and  three  extra  windows,  together 
with  a  wood  partition  In  the  sama  for  an 
olflce,  and  agreed  at  the  time  to  pay  the 
plaintiff  any  additional  sum  that  said  extra 
work  should '  amount  to,  and  employed  the 
{ilalntlff  to  do  the  same."  The  remainder  of 
the  complaint  alleges  that  the  plaintiff  com- 
pleted his  work,  that  the  service^  were  worth 
$146,  and  that  the  defendant  has  paid  f(5 
on  account,  and  claims  $100  damages.  The 
answer  admits  that  the  defendant  employed 
the  plaintiff  to  do  tbe  work  for  a  one-story 
wood  building  and  a  fence  for  $45;  denies  the 
employment  as  stated  by  the  plaintiff,  the 
completion  of  the  vcKA:k,  the  value  of  the 
services,  and  tbe  payment  on  account;  and 
alleges  that  the  defendant  paid  the  plaintiff 
the  sum  of  $45  in  full  payment  for  all  setv- 
ices  rendered.  The  plaintlCTs  reply  admits 
the  payment  of  $45,  bnt  denies  It  was  for 
all  services  rendered.  The  verdict  of  the 
Jury  flitds  the  Issues  thus  framed  for  the 
plaintiff;  that  ia,  it  finds  that  the  defendant 
empk>yed  the  plalntifl  to  do  the  work  for  a 
two-story  wood  building;  that  the  plaintiff 
did  the  work;  that  the  defendant  paid  htm 
$45  on  aocoupt,   and  not  for  aU   aeiTlcea 
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rendered;  and  tbat  the  services  nnpald  'were 
worth  $100. 

The  defendant  claims  that  the  complaint 
Ehoold  be  construed  as  alleging  that  some  of 
the  aerrlces  were  rendered  for  an  agreed 
price,  and  a  part  only  for  their  reasonable 
Talue;  and  his  real  grievance  seems  to  be— 
although  It  Is  not  properly  presented  by  the 
record— that  the  Jnry  fonnd  that  all  the  serr- 
Icea  were  rendered  for  a  reasonable  Talue, 
and  so  found  a  fact  not  alleged,  or  ascertain- 
ed the  value  of  the  services  not  rendered 
for  an  agreed  price  by  first  ascertaining  the 
reasonable  value  of  all  the  services,  and  de- 
ducting from  this  the  amount  of  the  agreed 
price,  and  so  deprived  the  defendant  of  the 
advantage  he  had  secured  for  himself  In 
making  an  agreement  as  to  price.  Even  If 
thia  construction  of  the  complaint  could  be 
held  correct,  yet  If  upon  the  trial  the  proof 
was  that  all  the  services  were  rendered  for 
a  reasonable  value,  and  not  for  an  agreed 
price,  the  plalntUI  was  not  precluded,  on  the 
ground  of  variance,  from  recovering  that 
value.  Rules  under  Practice  Act,  f  131; 
Brewster  v.  Aldrlcb,  70  Conn.  SI,  88  Ati.  894. 
It  the  Jury  fonnd  that  a  part  of  the  services 
were  rendered  for  an  agreed  price,  and  a 
part  for  their  reasonable  value,  there  Is  noth- 
ing In  the  record  to  show  that  the  court  did 
not  correctly  instruct  the  Jury  as  to  the  rule 
of  ascertaining  such  reasonable  value,  or 
that  the  jury  applied  an  Illegal  rule  In  reach- 
ing their  verdict  There  is  nothing  In  the 
record  to  support  the  assignment  of  an  error 
of  this  kind,  and  it  does  not  appear,  as  im- 
plied In  the  reasons  of  appeal,  that  the  trial 
court  did  rule  that  "the  measure  of  damages 
for  extra  work  on  a  builder's  contract  was 
the  difference  between  the  whole  value  of 
the  work  and  the  amount  of  the  original 
contract." 

The  trial  court  did  not  err  In  admitting, 
as  tending.  In  connection  with  other  evidence, 
to  support  the  allegations  of  the  coniplaint, 
testimony  as  to  bow  long  a  time  the  plalntiS 
worked  upon  the  two-story  house,  and  testi- 
mony that  he  could  not  have  done  the  work 
in  a  less  time. 

The  only  other  error  assigned  and  claimed 
In  argument  relates  to  a  passage  In  the 
cbarge  of  the  court  to  the  Jury.  The  defend- 
ant having  Introduced  In  evidence  three  re- 
ceipts, each  (or  $15,  the  last  of  which  reads 
as  follows: 

"March  8,  1802. 

'deceived  of  N.  Bares  fifteen  dollars  For 

Bent  of hi  full  of  act  to  Date  For  — — 

Month  Ending  10(V-. 

"I N.  Shmllovlta." 

—And  defendant's  counsel,  upon  argument, 
having  claimed  that  said  receipt  was  binding 
on  the  plalutlfC  as  a  receipt  in  full,  the  court 
ebaiged  the  Jury  upon  the  receipt  as  follows: 
"Kow,  I  ought  to  speak  to  you  with  reference 
to  the  eSect  of  this  receipt  which  has  been 
produced.  A  receipt  Is  not  a  contract.  It 
Is  simply  an  acknowledgment  by  the  party 
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who  signs  the  receipt  in  accordance  with  the 
contents  and  purport  of  the  receipt  which  he 
has  signed.  And  If  that  acknowledgment  is 
shown  in  a  satisfactory  way  to  have  been  In 
error— either  the  receipt  having  been  given 
through  ignorance,  through  mistake,  through 
any  circumstance  according  to  which  the. re- 
ceipt does  not  speak  the  truth  In  any  respect 
—then  the  parties  are  at  liberty  to  go  behind 
the  receipt,  and  show  facts  as  they  actually 
exist,  in  spite  of  the  receipt."  The  court 
practically  tells  the  Jury  that  the  paper  pro- 
duced is  evidence  tliat  the  defendant  paid 
$16,  and  that  this  payment  was  received  by 
the  plaintiff  In  full  payment  of  all  that  was 
due  on  an  account  between  them  at  the  date 
of  payment,  and  is  conclusive  evidence  of 
these  facts,  unless  it  is  satisftictorily  shown 
that  the  receipt  was  given  through  Ignorance 
or  mistake,  or  under  circumstances  which 
prove  that  It  does  not  speak  the  truth  in 
any  respect  It  is  to  be  noted  that  the  de- 
fendant's answer  does  not  allege  the  execu- 
tion of  a  release  or  of  a  receipt  In  full  as  a 
defense  or  bar  to  the  action,  and  that  ho 
claim  of  this  kind  appears  to  have  been  made 
until  argument;  that  the  main  issue  framed 
by  the  pleadings  Is  the  question  of  whether 
the  admitted  payment  of  $46,  including  the 
$15  mentioned  in  the  receipt,  paid  for  all  the 
services  rendered,  or  only  for  a  part  of  them, 
and  that  the  paper  produced  In  evidence 
bears  on  Its  face  suggestions  of  mistake  and 
uncertain  meaning.  The  defendant  certain- 
ly has  no  reason  to  complain  of  the  language 
used  by  the  court  In  commenting  on  this  evi- 
dence. 

There  is  no  error  In  the  Judgment  of  the 
court  of  common  pleas.  The  other  Judges 
concurred. 

(IS  Oonn.  718) 

LOOMIS  V.  HOLLISTBR. 

(Supreme  Court  of  Errors  of  Connecttcnt   Jnlj 
24,  1903.) 

MASTER  AND  SERVANT— LIABILITT  FOR  ACTS 

OF  SERVANT— DEVIATION  FROM  B1I< 

PJUOTHBNT- INSTRUCTIONS. 

1.  Defendant's^  servant  was  employed  to  de- 
liver ice  over  a  route  coTering  several  miles, 
and  drive  back  to  the  stables.  Defendant  show- 
ed him  the  specific  route  to  take.  The  servaut, 
on  returning  to  the  atables,  drove  out  of  the 
prescribed  route  to  the  extent  of  about  half  a 
mile  for  the  purpose  of  stopping  at  the  post 
office  to  get  his  mail.  At  the  post  office  he 
negligently  left  the  team  unhitched.  The  team 
started  for  the  stables,  ana  ran  against  the 
wagon  o(  plaintiff,  injuring  her.  Seta,  that  an 
iuEtruction  that  for  all  acts  done  by  a  servant 
in  the  execution  of  his  master's  business  with- 
in the  seqpe  of  the  employment  and  for  acts 
warranted  by  the  authority  conferred  on  him, 
the  master  was  liable,  while  for  other  acts  the 
servant  alone  was  responsible,  and  that  a  mere 
departure  by  the  servant  from  the  strict  course 
of  duty,  though  for  a  purpose  of  liis  own,  was 
not  of  itself  such  a  departure  from  the  master's 
busiuess  as  to  relieve  him  from  liability,  but 
that  where  there  was  a  total  departure,  so  that 
the  servant  might  be  said  to  be  on  a  frolic  of 
his  own,  the  master  would  not  be  liable,  and 
that  the  jury,  in  determining  whether  there  was 
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inch  a  deTiation  as  would  reliere  defendant, 
shoDld  consider  all  the  circomstances  of  the 
case,  properly  submitted  to  the  jury  tile  ques- 
tion whether  the  negligent  act  was  done  In  tiie 
course  of  the  master's  bumness. 

2.  The  part  of  the  instruction  that  a  master 
would  not  be  liable  for  the  negligent  act  of  his 
serrant  where  there  was  not  merely  a  devia- 
tion, but  a  total  departure,  from  the  course  of 
the  master's  business,  go  that  the  servant  might 
"be  said  to  be  on  a  frolic  of  his  own,"  was 
not  erroneous,  as  leading  the  jury  to  believe 
that  the  court  intended  to  say  that  no  deviation 
on  business  of  the  Eervant  could  become  a  total 
departure  unless  that  business  was  of  a  hilari- 
ous nature. 

Appeal  from  Superior  Court,  Hartford 
County;   Alberto  T.  Koraback,  Judge. 

Action  by  Clara  A.  Loomis  against  Wesley 
Holllster.  From  a  Judgment  toe  plalntlfl, 
defendant  appeals.    Affirmed. 

On  August  11,  1899,  a  heavy  Ice  cart, 
drawn  by  a  pair  of  horses,  being  the  prop- 
erty of  the  defendant,  collided  with  a  wagon 
in  which  tbe  plaintiff  was  seated,  whereby 
she  was  thrown  upon  the  ground  and  re- 
ceived the  Injuries  complained  of.  The  de- 
fendant's team  was  in  charge  of  bis  servant, 
named  Beebe.  The  following'  facts  were 
claimed  by  the  parties  to  have  been  proved: 
The  defendant  bad  employed  Beebe  tbe  pre- 
ceding May.  His  daily  duties  were,  early. In 
the  morning,  to  take  the  defendant's  team 
and  deliver  ice  over  a  route  covering  several 
miles,  and  drive  tbe  horses  back  to  tbe  de- 
fendant's stables.  Upon  returning  to  the 
stables  bis  duties  ended  for  tbe  day,  until 
6  o'clock,  when  he  would  ordinarily  feed 
tbe  horses.  When  Beebe  was  first  employed. 
In  May,  tbe  defendant  went  about  with  him 
In  tbe  peddling  of  Ice,  and  showed  him  tbe 
specific  route  to  take.  On  tbe  day  In  ques- 
tion Beebe  started  with  the  team  from  the 
stables  at  an  early  hour  in  tbe  morning, 
and  was  returning  to  tbe  stables  after  mak- 
ing the  last  delivery  of  Ice,  on  the  natural 
route  borne,  and  tbe  one  specifically  pre- 
scribed for  bim  by  tbe  defendant;  but  in- 
stead of  contlQuing  on  this  route  be  took  a 
roundabout  and  longer  route  for  the  purpose 
of  stopping  at  tbe  post  office  to  get  bis  pa- 
per. He  went  into  the  post  office,  leaving 
tbe  horses  unhitched  and  unattended.  It 
was  then  about  1:30  p.  m.  The  horses  bad 
not  been  fed  for  seven  hours,  and  were  left 
standing,  headed  towards  tbe  stables,  which 
were  about  a  quarter  of  a  mile  distant 
While  Beebe  ;vas  in  tbe  post  office  tbe 
horses  started  for  home,  ran  against  the  wag- 
on of  the  plaintiff,  and  so  caused  her  In- 
Jury. 

Tbe  defendant  asked  the  court  (Roraback, 
Judge)  to  charge  the  Jury  that,  even  If  tbey 
should  find  that  Beebe  was  negligent,  the 
plaintiff  could  not  recover  against  tbe  de- 
fendant If  tbey  also  find  "that  the  driver 
bad  departed  from  tbe  route  required  by 
the  service  and  business  of  tbe  defendant 
for  purposes  of  bis  own,  and  that  but  for 
sucb  departure  the  injury  complained  of 
would  not  have  happened."    The  court  did 


not  80  charge,  but  did  charge  In  respect  to 
tbe  deviation  from  tbe  course  prescribed  as 
follows:    "Tbe  defendant  contends  that  up- 
on tbe  day  and  time  in  question  that  part  of 
tbe  street  where  the  accident  happened  was 
not  on  Mr.  Beebe's  route,  that  he  bad  no 
occasion  or  business  to  go  there  for  the  de- 
fendant, and  that  bis  being  at  this    point 
was  contrary  to  tbe  Instructions  given  him 
by  the  defendant  In  bis  business.    Now,  In 
treating    this    question,    gentlemen,    I    shall 
quote  a  little  from  our  highest  authority  In 
this  state  on  this  subject    The  general  rule 
relating  to  a  question  of  this  kind  in   this 
class   of   cases  may  be  stated  as   follows: 
'For  all  acts  done  by  a  servant  in  obedience 
to  the  express  orders  or  directions  of  a  mas- 
ter, or  in  the  execution  of  the  master's  busi- 
ness within  the  scope  of  his  employment,  and 
for  acts  In  any  sense  warranted  by  express 
or  Implied  authority   conferred   upon    him, 
considering  the  nature  of  the  services  requir- 
ed, tbe  Instructions  given,  and  the  circum- 
stances tmder  which  the  act  is  done,   the 
master  Is  responsible.    For  acts  which  are 
not  within  these  conditions  tbe  servant  alone 
Is  responsible.'     This  rule  tells  us  that  tbe 
master's  liability  depends  upon  whether  the 
acts  were  done  within  tbe  scope  of  his  em- 
ployment   Whether,  then,  tbe  alleged  neg- 
ligent act  of  tbe  defendant  In  this  case,  for 
which  It  Is  now  sought  to  make  the  defend- 
ant liable,  was  done  in  the  execution  of  the 
defendant's  business,  within  the  scope  of  his 
employment  or  not  Is  a  question  of  fact 
which  you  are  to  determine,  like  these  other 
questions,  gentlemen,   from   all  of  the  evi- 
dence  concerning  this   transaction.    To   re- 
peat the  defendant  contends  that  bis  servant 
by  going  to  the  post  office  upon  tbe  day  and 
time  in  question,  so  far  deviated  from  his  au- 
thority—the course  of  his  employment— as  to 
relieve  the  defendant  from  all  liability  for 
negligence  upon  this  occasion.    In  case  of 
deviation  from  the  scope  of  employment  from 
tbe  defendant's  business,  a  mere  dQ>artnre 
by  the  servant  from  the  strict  course  of  duty, 
even  for  a  purpose  of  his  own,  will  not,  in 
and  of  Itself,  be  sucb  a  departure  from  the 
master's  business  as  to  relieve  him  from  re- 
sponsibility.   Not    every    deviation    of     the 
servant  from  the  strict  execution  of  bis  duty, 
nor  every  disregard  of  particular  instruc- 
tions, will  be  such  an  interruption  ot   tbe 
course  of  employment  as  to  determine  or 
suspend    tbe    master's    responsibility.     But 
where  there  is  not  merely  a  deviation,   but 
a   total  departure,   from  the  course   of    the 
master's  business,  so  that  the  servant  may 
be  said  to  be  on  a  frolic  of  his  own,  the  mas- 
ter is  no  longer  liable  for  a  servant's  conduct 
Now,  gentlemen,  was  there  sucb  a  total  de- 
parture from  tbe  defendant's  business  when 
this  accident  occurred  that  tbe  defendant  la 
not  answerable  for  this  act  of  negligence.  If 
you  find  that  fact  to  exist?    Tbe  plaintiff 
contends,   gentlemen,   that   there   has  been 
no  such  deviation— no  such  total  departure- 
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from  tbe  business  of  the  defendant  as  to 
permit  him  to  escape  responsibility.  Well, 
gentlemen,  that  is  a  question  of  fact.  And 
in  that  connection  yoa  will  consider  the  in- 
structions, if  any,  that  this  defendant  gave 
to  this  man  Beebe;  yon  will  examine  the 
maps  as  to  the  location  of  these  streets,  if 
nejcessary,  consider  the  defendant's  business, 
with  all  of  its  bearings,  the  location  of  his 
stables,  the  distance  by  different  routes,  and 
all  of  the  other  facts  and  circumstances  per- 
taining to  this  question;  and  in  that  way, 
gentlemen,  you  will  determine  this  issue  of 
the  case."  The  appeal  assigns  error  in  the 
charge  as  given,  and  in  tbe  neglect  to  charge 
as  requested. 

Harry  M.  Burke,  for  appellant  Hugh 
O'Flaherty  and  Herbert  O.  Bowers,  for  ap- 
pellee. 

HAMERSLE7,  J.  (after  stating  the  facts). 
When  the  accident  occurred,  Beebe  had  been 
the  serrant  of  tbe  defendant  for  some  two 
months,  and  his  duties  as  such  inclnded  the 
dally  use  of  his  master's  horses  and  cart  for 
tbe  delivery  of  ice.  For  this  purpose  he  was 
directed  to  take  the  team  each  morning  from 
his  master's  stables,  proceed  to  the  route  as- 
signed him,  deliver  the  ice  as  needed,  and 
return  to  the  stables.  While  thus  engaged, 
from  the  start  in  tbe  morning  to  the  return 
and  stabling  of  the  horses,  his  care  and  man- 
agement of  the  team  so  intrusted  to  him 
would  be  in  tbe  execution  of  his  master's 
business,  within  tbe  scope  of  his  authority. 
While  returning  to  tbe  stables  on  tbe  day 
In  question,  he  reached  the  corner  of  a  par- 
allelogtam  Inclosed  by  four  streets.  Instead 
of  following  tbe  sti'eet  leading  directly  to 
the  stables,  he  drove  through  the  streets 
bounding  the  parallelogram  on  the  other  three 
sides.  This  detour  was  nearly  a  half  a  mile 
longer  than  his  direct  course,  and  was  made 
for  the  puriwse  of  passing  the  post  office  on 
his  return  to  tbe  stables,  in  order  to  stop 
'  there  and  get  a  newspaper  for  himself. 
When  he  was  first  employed,  Beebe  Was  in- 
structed as  to  the  specific  route  he  should 
follow,  and  his  return  to  the  stables  by  tbe 
post  office  was  in  violation  of  those  instruc- 
tions. Was  Beebe,  in  driving  and  managing 
his  master's  team  during  the  time  occupied 
by  this  detour,  in  the  execution  of  the  mas- 
ter's business,  within  the  scope  of  his  em- 
ployment? This  question  the  trial  court  left 
to  tbe  Jury  as  one  of  fact,  to  be  determined 
by  them  tiota  all  the  evidence  concerning 
tbe  transaction.  This  action  of  the  court  is 
not  complained  of.  The  only  contention  of 
the  defendant  Is  that  the  language  used  by 
tbe  court  in  submitting  the  question  to  the 
Jnry  does  not  fidly  and  fairly  show  the  re- 
lation between  the  fact  to  be  determined  and 
the  law  governing  the  liability  of  the  de- 
fendant, and  was  calculated  to  confuse  and 
mislead  the  Jury. 

A  person  guilty  of  negligence  which  causes 
iajory  to  another  may  be  liable  to  pay  the 


injured  party  damages.  He  may  also  be 
liable  if  the  acts  of  negligence  are  not  done 
by  himself  personally,  but  by  another  act- 
Inir  imder  his  express  direction.  Such  li- 
ability for  the  negligent  acts  of  another  is 
controlled  by  the  general  law  of  agency.  But 
the  law  goes  further  than  this,  and  makes 
a  master  liable  for  acts  of  negligence  done 
by  his  servant,  although  such  acts  are  un- 
authorized, or  even  contrary  to  instructions, 
when  the  negligent  acts  are  done  in  the  ex- 
ecution of  tbe  master's  business  for  which 
the  servant  has  been  employed.  This  law  is 
based  on  a  rule  of  public  policy  which  de- 
clares that  substantial  Justice  is,  on  the 
whole,  best  served  by  making  a  master  re- 
sponsible for  the  injuries  caused  by  his  serv- 
ant acting  in  his  service,  when  set  to  work 
by  him  for  his  own  benefit.  Hearns  v.  Wa- 
terbury  Hospital,  66  Conn.  98,  123,  126,  83 
Atl.  695,  31  lu  R.  A.  224.  It  is  this  rule  of 
policy  that  has  established,  as  applicable  to 
that  class  of  cases  to  which  the  one  before 
us  belongs,  the  rule  of  law,  namely,  the  mas- 
ter is  liable  for  his  servant's  negligence  if  the 
negligent  acts  are  done  in  the  execution  of 
the  master's  btislness  within  the  scope  of  the 
servant's  employment,  and  this  rule  of  policy 
must  be  kept  In  mind  in  determining  tbe 
meaning  bf  the  language  used  to  express  the 
rule  of  law.  That  meaning  would  seem  suf- 
ficiently clear.  As  applicable  to  cases  like 
the  present,  it  may  be  amplified  in  this  way: 
Where  a  servant's  employment  includes  the 
daily  or  occasional  driving,  use,  and  manage- 
ment of  his  master's  horses  and  wagon  for 
the  purposes  of  that  employment,  and  tbe 
servant,  while  thus  employed,  is  guilty  of 
negligence  in  the  management  of  the  team, 
whether  by  reason  of  reckless  driving  or  of 
recklessly  leaving  the  horses  unhitched  and 
unattended,  that  negligence  is  done  in  the  ex- 
ecution of  his  master's  busineset  within  the 
scope  of  bis  employment;  and  this  is  true 
although  the  master  may  have  forbidden 
such  negligent  acts,  and  although  the  immedi- 
ate occasion  of  the  negligence  is  the  accom- 
plishment of  some  purpose  purely  personal 
to  the  servant,  as  the  overtaking  of  some 
one  he  wishes  to  speak  with  on  his  own 
business,  or  stopping  to  enter  a  house  on  an 
errand  of  bis  own,  or  disobedience  of  orders 
as  to  the  precise  route  he  shall  follow;  that 
is  to  say,  the  servant  may  be  engaged  in  the 
execution  of  bis  master's  business  within  the 
scope  of  bis  employment,  although  in  conduct- 
ing that  business  he  is  negligent,  disobedient, 
and  unfaithful.  Ontbeother  band,  if  the  serv- 
ant takes  his  master's  team  without  author- 
ity, and  goes  off  on  an  errand  of  his  own, 
be  Is  not  engaged  in  his  master's  business, 
and  the  master  is  not  liable  for  his  negli- 
gence. Ukewise,  when  the  servant  has  tak- 
en his  master's  team  in  pursuance  of  bis 
employment,  and,  .  abandoning  the  purpose 
for  which  he  started,  goes  off  on  some  busi- 
ness of  his  own,  he  may  thus  take  his  mas- 
ter's team  Into  bis  own  possession  without 
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authority  for  the'transactloii  of  his  own  busi- 
ness; and  In  sncta  case  his  acts  are  not  In  the 
execution  of  his  master's  business,  -and  his 
master  is  not  liable  for  his  negligence.  Such 
ampllflcatlons  of  the  brief  statement  of  the 
rule  are  illustrations  of  Its  meaning,  and  may 
be  regarded  as  propositions  of  law.  Stone  v. 
Hills,  46  Conn.  44,  61,  29  Am.  Bep.  635: 
Whatman  t.  Pearson,  L.  R.  8  Oom.  Fleas, 
422,  425;  Joel  T.  Morris,  6  Car.  &  Pg^ae, 
501,  502;  Singer  Mfg.  Oo.  T.  Rahn,  132  U.  8. 
518,  623,  10  Sup.  Ct  175,  33  L.  Ed.  440.  But 
where  it  Is  conceded  that  a  servant  Is  using 
his  master's  team  within  the  scope  of  his 
employment,  and  that  he  departs  from  the  In- 
BtrucdonB  of  his  master  for  some  purpose  of 
his  own,  and  the  conflicting  claims  are  made 
on  the  one  hand  that  the  departure  Indicated 
a  disobedient  or  unfaithful  conduct  of  his 
master's  business,  and  on  the  other  hand 
that  the  departure  Indicated  an  abandonment 
of  that  business  and  a  taldng  of  the  team 
by  the  servant  without  authority,  and  solely 
for  the  transaction  of  his  own  business,  and 
the'  circumstances  supporting  these  conflict- 
ing claims  are  of  sneh  doubtful  Import  that 
a  trier  might  not  unreasonably  reach  either 
concluslou,  a  question  of  fact  Is  presented, 
which  should  be  determined  by  the  jury,  in 
view  of  the  instructions  of  the  court  as  to 
the  true  meaning  of  the  rule  of  law  gov< 
emlng  the  master's  UablUty  In  such  case.  It 
is  claimed  that  the  question  of  fact  submit* 
ted  to  the  jury  in  the  present  case  was  of 
this  nature:  Under  all  the  circumstances 
established  by  the  evidence,  was  Beebe,  while 
driving  the  horses  baclc  to  the  stables  by 
way  of  the  iKwt  office,  engaged  In  the  em- 
ployment upon  which  he  had  started  in  the 
morning,  or  was  he  in  the  possession  of  bis 
master's  team  without  authority  for  the  mere 
purpose  of  transacting  his  own  business?  In 
other  words,  was  Beebe  engaged  In  prosecut- 
ing his  master's  business,  although  conduct- 
ing it  In  a  negligent  and  disobedient  manner, 
or  had  he  abandoned  his  master's  business 
for  the  prosecution  of  hli^  own?  We  think 
the  court.  In  submitting  this  question  to  the 
jury,  gave  a  sufficiently  full  and  accurate 
statement  of  the  law.  This  portion  of  the 
charge  Is  substantially  In  language  used  by 
the  court  In  Ritchie  v.  Waller,  63  Oonn.  155, 
160-166,  28  Atl.  20,  27  L.  R.  A.  161,  38  Am. 
St.  Rep.  361,  where  we  held,  upon  a  state  of 
facts  closely  analogous  to  those  presented 
by  this  record,  that  the  conclusion  of  the 
master's  liability,  whether  treated  as  one  of 
fact  or  of  law,  was  clearly  correct.  In  that 
case  the  master  pointed  out  to  the  servant 
the  route  to  be  taken  in  going  and  returning 
upon  bis  master's  business,  and  supposed  that 
the  same  route  would  subsequently  be  fol- 
lowed, but  did  not  specifically  Instruct  him 
80  to  do.  In  the  present  Case  the  master 
pointed  out  to  the  servant  the  route  to  be 
taken  In  going  and  retinming  upon  his  busi- 
ness, and  instructed  him  to  follow  that  route 
In-  mtosequent  trips.     Whether  this  distinc- 


tion Is  really  Important  or  not,  the  conit  did 
charge  the  jury  to  consider  these  Instruc- 
tions, In  connection  with  all  the  other  cir- 
cumstances proved.  In  determining  wtaetber 
the  deviation  from  the  prescribed  route  -waB 
snch  that  it  could  not  be  considered  as  a 
continuance  of  the  journey  on  the  master's 
business,  but  constituted  In  fact  a  total  de- 
parture and  separate  journey  on  his  own 
business.  To  Illustrate  the  complete  sever- 
ance from  the  master's  business  Involved  in 
the  change  of  a  journey  commenced  on  the 
master's  account  Into  a  separate  journey  on 
the  servant's  account,  the  court  said  that  tbe 
master  would  not  be  liable  "where  there  U 
not  merely  a  deviation,  but  a  total  de- 
parture, from  the  course  of  the  master's 
business,  so  that  the  servant  may  be  said  to 
be  on  a  frolic  of  his  own."  This  is  an 
illustration  occasionally  used  by  the  courts 
for  more  than  30  years.  The  defendant 
claims  that  the  average  juryman  la  so  Ig- 
norant or  uncultured  that  the  use  of  this 
illustration  would  confuse  him,  and  mis- 
lead him  into  believing  that  the  court  In- 
tended to  say  that  no  deviation  on  business 
of  the  servant  could  become  a  total  departure 
unless  that  business  were  of  a  hilarious  na- 
ture. Wa  think  the  defendant  is  mistaken. 
At  all  events,  we  cannot  treat  the  use  of  an 
illustration  thus  sanctioned  as  a  fatal  error. 

There  was  no  error  in  neglecting  to  charge 
In  the  language  of  the  defendant's  request 
All  that  the  defendant  was  entitled  to  was 
sufficiently  stated  in  the  charge  as  given. 

There  la  bo  error  in  the  judgment  of  the 
Buperlw  court.    The  other  Judges  concurred. 


CIt  Conn.  58) 
TOWN  OF  MERIDEN  et  aL  r.  BBNNSTT 
et  al. 

(Supreme  Court  of  Errors  of  Connecticnt.    July 
24,  1903.) 

RAILROADa-ORADE  CROSSINOS— MKW  BIGH- 
WAYS-BSTABLISHMENT  BY  RAILROAJ}  COM- 
UISSIONBRS  —  AUTHORITY  —  DISOONTmU- 
ANCB-POWBRS   OF  BELECTMBN. 

1.  Gen.  St.  1888,  {  8489  (Gen.  St  1902,  f 
3713),  empowers  railroad  commissioners,  for  the 
purpose  of  removing  a  grade  crossing  at  a  high- 
way and  railroad,  to  determine  what  alterations 
or  removals  shall  be  made  in  such  crossing,  its 
approaches,  the  method  of  crossing,  the  location 
of  the  highway  or  railroad,  etc.  Beld,  that 
where,  on  aa  application  to  the  railroad  commis- 
sioners for  the  determination  of  the  mode  of 
crossing  of  a  highway  at  grade  by  a  railroad, 
the  commlssiouers  discontioued  a  certain  por- 
tion of  the  highway,  and  directed  that  a  new 
highway  be  laid  out  and  constructed  by  the 
railroad  company  in  place  of  the  highway  dis- 
continued, wnich  highway  was  constoucted  and 
accepted,  such  highway  was  in  effect  establish- 
ed by  the  General  Assembly,  and  the  aelectmeD 
of  tiie  town  had  no  authority  to  discontinae  the 
same  under  section  2708  (section  2056),  givinK 
them  authority  to  discontinue  highways  except 
such  as  were  laid  out  by  a  court  or  by  the  gen- 
eral assembly. 

2.  The  order  of  the  commissioners  directioir 
construction  of  such  new  highway  was  not  ren- 
dered invalid  by  the  length  of  suca  highway,  the 
Imgth  thereof  necessary  to  be  constructed  on- 
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der  the  circamstances  of  the  case  bemg  within 
the  reasonable  discretion  of  the  railroad  com- 
missioners. 

Case  reserved  from  Superior  Court,  New 
Haven  County;   'Wnilain  T.  3Elmer,  Judge. 

Action  by  town  of  Merlden  and  others 
against  Alfred  S.  Bennett  and  others.  Case 
reserved  for  the  advice  of  the  Supreme  Court 
on  facts  fotind.  Judgment  advised  for  de- 
fendants. 

The  foUowlsg  ia  a  plat  of  the  premises  In 
aoesUon; 


'  Wflllam  Ii.  Bennett,  for  plalntUto.    Charles 
Kleiner  and  D.  W.  Coleman,  for  defendants. 

Tt AT. T^  3.  On  the  19th  of  Jnly,  1901,  the 
defendants  in  this  proceeding,  who  are  six 
citizens  of  the  town  of  Cheshire,  brought 
a  complaint  to  the  county  commissioners  of 
New  Saven  county,  under  section  2674,  Gen. 
St  188S  (section  2021,  Cen.  St  1902),  alleg- 
ing that  a  certain  highway  In  the  town  of 
Merlden,  extending  from  a  point  near 
Hough's  Mills,  so  called,  nortbeasteriy  alon^ 
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the  east  btnk  of  the  Qnlnnlplac  rWer  to  the 
River  Bead,  so  called,  was  out  of  repair,  ob- 
strucrted,  and  Impassable.  This  complaint 
came  before  the  county  commissioners  on  the 
24th  of  September,  1901,  and  by  continuance 
on  the  Sd  of  October,  1901,  when  the  parties 
were  heard,  and  on  the  17tb  of  May,  1902, 
the  county  commissioners  found  that  said 
highway  was  oat  of  repair  and  obstructed, 
by  reason  of  the  eqibanlcments  upon  which 
the  work  was  constructed  having  fallen  In, 
and  for  other  reasons,  and  ordered  the  select- 
men of  Merlden  to  repair  said  road  by  re- 
building said  embankments  and  removing 
said  obstructiona  on  or  before  the  Ist  of 
July,  1902.  The  present  action  Is  an  appeal 
to  the  superior  court  by  the  town  of  Merl- 
den and  one  of  Its  citizens  from  such  order, 
under  section  26T7,  Oen.  Bt.  1888  (section 
2024,  Oen.  St.  1902).  The  reasons  for  such 
appeal,  as  stated  In  said  proceedings,  are: 
"(1)  Said  so-called  public  road  or  highway 
was  not  at  the  time  of  said  hearing  before 
said  board,  and  at  the  time  of  said  decision, 
a  public  road  or  highway.  (2)  Said  so-called 
public  road  or  highway  was  by  the  select- 
men of  the  town  of  Merlden  on  the  Ist  day 
of  August,  1901,  duly  and  legally  discon- 
tinued as  a  public  road  or  highway,  which 
action  of  the  selectmen  was  on  the  2d  day  of 
October,  1901,  duly  approved  by  the  town  of 
Merlden.  (3)  At  the  time  of  said  bearing 
and  said  order  said  so-called  public  road  or 
highway  had  been  legally  discontinued." 

In  support  of  the  first  of  these  reasons  of 
appeal.  It  is  contended  by  the  plaintifTs  that 
the  railroad  commissioners.  In  ordering  on 
the  26th  of  June,  18S9,  as  hereinafter  de- 
scribed, that  the  location  of  a  certain  high- 
way be  changed  so  that  It  should  not  cross 
the  tracks  of  the  Merlden,  Waterbury,  etc.. 
Railroad  Co.,  at  Hough's  Mills,  but  should 
be  connected  with  other  existing  highways 
by  a  new  highway,  of  which  the  highway  or- 
dered to  be  repaired  is  a  part,  exceeded  their 
powers.  In  support  of  the  second  and  third 
reasons  of  appeal,  the  plaintiffs  claim  (1)  that 
said  new  highway,  a  part  of  which  was  or- 
dered by  the  county  commissioners  to  be  re- 
paired, was  not  In  fact  laid  out  by  the  rail- 
road commissioners,  but  was  laid  out  by  an 
agreement  between  the  said  railroad  com- 
pany and  the  selectmen  of  Merlden;  and 
(2)  that,  whether  laid  out  by  the  railroad 
commlsstoners  or  by  the  selectmen  under 
such  agreement.  It  was  within  the  power  of 
the  selectmen  of  Merlden  to  discontinue  that 
part  of  said  new  highway  within  their  town, 
since  such  highway  was  not  laid  out  either 
"by  a  court  or  the  General  Assembly,"  with- 
in the  meaning  of  section  2708,  Oen.  St.  1888 
(section  2056,  Oen.  St  1902),  which  provides 
that  "the  selectmen  of  any  town  may, 'with 
its  approbation,  by  a  writing  signed  by  them, 
discontinue  any  highway  or  private  way 
therebi,  except  when  laid  out  by  a  court  or 
the  General  Assembly." 

With  reference  to  these  reasons  of  appeal 


and  {Bid  claims  of  the  plaintiffs,  the  follow- 
ing facts  were,  in  substance,  found  by  the 
superior  court,  by  agreement  of  the  parties: 
The  highway,  the  northerly  part  of  which  has 
been  ordered  repaired,  and  the  whole  of 
which  we  shall  call  the  "New  Highway,"  ex- 
tends for  a  distance  of  about  two-thirds  of 
a  mile  along  the  easterly  side  .of  the  Qulnnl- 
plac  river,  about  one-half  of  it  being  in  the 
town  of  Merlden,  and  the  remainder  in  the 
adjacent  town  of  Cheshire,  from  a  highway 
at  Its  northern  terminus  called  the  "River 
Road"  to  a  highway  at  Its  southern  or  west- 
ern terminus  called  the  "Cheshire  Road." 
Said  River  Road  crosses  the  Qulnnlpiac  river, 
and  the  Merlden,  Waterbiuy,  etc.,  Railroad, 
at  a  point  near  the  northern  terminus  of  the 
new  highway,  and  extends  southerly  along 
the  west  bank  of  the  river,  crossing  the 
Cheshire  Road,  which  also  crosses  the  river 
and  the  railroad,  at  a  point  near  the  south- 
ern or  western  terminus  of  the  new  highway. 
In  June,  1887,  the  Merlden,  Waterbury,  etc.. 
Railroad  Company  submitted  to  the  railroad 
commissioners,  for  their  approval,  the  layout 
of  Its  road  along  the  west  bank  of  the  Qulnnl- 
piac river,  between  the  river  and  River  Road, 
by  which  the  railroad  would  not  only  cross 
the  River  Road  and  the  Cheshire  Road  at  the 
points  above  described,  but  would  also  cross, 
at  grade,  at  a  point  near  Hough's  Mills,  about 
midway  between  said  two  crossings  of  the 
River  and  Cheshire  Roads,  another  road, 
which  may  be  designated  as  the  "Hough 
Mills  Road,"  running  from  the  town  of 
Cheshhre  westerly  across  the  river,  and  inta 
ttie  town  of  Merlden,  and  connecting  with  the 
River  Road  a  short  distance  west  of  said  pro- 
posed crossing  of  the  Hough  Mills  Road.  Said 
Hough's  Mill  Road  was  in  general  use  be- 
tween said  towns.  On  June  80,  1887.  the 
railroad  commissioners,  by  their  order  In  re- 
gard to  the  streets  and  highways  proposed  to 
be  crossed  at  grade  by  said  railroad,  "de- 
clined" to  accept  said  proposed  layout  and  lo- 
cation, but  by  their  said  order  authorized  the 
railroad  company  "to  so  alter  the  location  of 
said  streets  and  highways,  and  to  raise  or 
lower  the  same  at  said  crossings  as  to  cross 
over  or  under  the  same,  as  [may]  be  agreed 
upon  with  the  selectmen  of  the  towns, 
•  •  •  or.  In  case  of  failure  to  agrees* 
then  as  might  thereafter  be  ordered  by  the 
railroad  commissioners.  The  town  of  Merl- 
den was  a  party  to  said  proceedings.  There- 
upon, in  June,  1888,  the  town  of  Merlden  dis- 
continued a  portion  of  said  Hough's  MUUi 
Road  on  the  west  side  of  the  river  from  the 
point  where  said  road  connects  with  the 
River  Road  to  a  point  112  feet  easterly,  near 
Hough's  Mills;  Including  that  part  of  said 
highway  which  was  to  be  crossed  by  the  rail- 
road. The  town  of  Cheshire  appealed  from 
said  action  of  the  town,  and  by  agreement  of 
the  parties  a  judgment  was  rendered  setting 
aside  such  discontinuance.  While'  said  ap- 
peal was  pending  the  railroad  company  con- 
structed its  railroad  at  grade  over  said  dl» 
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contloaed  port!(»i  of  the  Hough  Mills  Boad. 
In  May,  1889,  the  directors  of  the  Meriden, 
Waterbury,  etc.,  Railroad  Company,  appar- 
ently under  section  3489,  Oen.  St  1888  (sec- 
tion 3713,  Gen.  Si  1902),  brought  an  applica- 
tion to  the  railroad  commissioners,  alleging 
that  public  safety  and  convenience  required 
an  alteration  In  the  method  of  crossing  and 
In  the  location  of  said  Hough's  Mills  Road. 
The  towns  of  Meriden  and  Cheshire  appeared 
by  their  selectmen,  and  were  heard  In  said 
proceeding,  and  the  railroad  commissioners 
on  the  2oth  of  June,  1889,  made  this  order: 
"Now,  therefore,  on  consideration,  with  the 
approval  and  consent  of  the  selectmen  of 
both  of  said  towns,  we  do  authorize  and  em- 
power said  railroad  company  to  change  the 
location  of  said  highway  so  that  the  same 
shall  not  cross  said  track  at  said  Hough's 
MlllB,  but  shall  be  connected  with  other  ex- 
isting highways  by  a  new  highway  Ithe  new 
highway  in  question]  sixty  feet  in  width,  to 
be  laid  out  and  located  In  the  place  and  man- 
ner' delineated  on  a  map  thereof  on  file  in 
this  oflBce.  •  •  •  Said  highway  to  be 
constructed  and  finished  to  the  satisfaction 
of  the  selectmen  of  said  towns  of  Meriden 
and  Cheshire,  or,  in  case  said  company  can- 
not agree  with  said  selectmen,  then  to  the 
satisfaction  of  this  board.  And  when  said 
new  highway  is  completed  the  existing  cross- 
ing at  Hough's  Mills  to  be  closed,  at  right -of 
way  of  said  railroad.  *  •  *"  The  rail- 
road commissioners  having  refused  a  request 
of  the  railroad  company  for  a  modification 
of  this  order,  the  railroad  company  complied 
with  the  same.  On  the  12th  of  Hay,  1891, 
the  railroad  company  brought  Its  application 
to  the  railroad  commissioners,  alleging  that 
it  had  constructed  said  new  highway  In  a 
good  and  substantial  manner,  and  to  the  ac- 
ceptance of  the  town  of  Cheshire,  but  that 
the  town  of  Meriden  unjustly  refused  to  ac- 
cept the  same,  and  that  it  was  unable  to 
agree  with  the  selectmen  of  Meriden  as  to  Its 
acceptance,  and  asking  the  railroad  com- 
missioners to  Inspect  the  road,  and,  on  find- 
ing it  properly  eonstructed,  to  direct  it  to  be 
opened,  and  the  existing  crossing  at  Hough's 
Mills  to  be  closed  as  a  highway.  The  towns 
of  Meriden  and  Cheshire  were  made  parties 
to  this  proceeding.  The  town  of  Meriden  ob- 
jected at  the  hearing  to  the  acceptance  of  the 
new  highway,  mainly  upon  the  ground  that 
the  retaining  walls  and  a  culvert  were  not 
properly  constructed.  The  railroad  commis- 
sioners on  July  2,  1881,  found  that,  while 
there  was  a  question  as  to  the  sufficiency  of 
said  wall,  it  would  be  unreasonable  to  require 
It  to  be  rebuilt  at  that  time;  that  the  loca- 
tion of  the  Hough  Mills  Road  bad  been 
ctnoged  in  accordance  with  their  order  of 
Jane  25,  1889;  and  that  the  nfew  highway 
bad  been  constmcted  and  finished  to  the  sat- 
isfaction of  the  board— and  directed  it  to  be 
forthwith  opened  to  public  travel,  and  that 
the  crossing  at  Hough's  Mills  be  thereupon 
dosed.    The  crossing  at  Hough's  Mills  was 


thereupon  closed,  and  the  new  highway  was 
opened  and  used  as  a  public  highway  until 
about  the  year  1898,  when  that  part  of  the 
same  situated  tn  the  town  of  Meriden,  be- 
came dangerously  defective  and  out  of  re- 
pair, and  was  closed  to  travel  by  the  select- 
men of  Meriden.  On  the  1st  of  August,  1901, 
after  the  commencement  of  the  proceedings 
by  citizens  of  the  town  of  Cheshire  to  compel 
said  road  to  be  repaired,  from  the  decision  in 
which  proceeding  the  present  action  is  an 
appeal,  and  before  the  hearing  upon  said  pro- 
ceeding, the  selectmen  of  Meriden,  by  a  writ- 
ing signed  by  them,  resolved  that  so  much  of 
said  new  highway  as  lay  within  the  town  of 
Meriden  be,  and  that  the  same  was  thereby, 
discontinued;  and  on  the  2d  of  October,  1901, 
the  town  of  Meriden,  at  a  duly  called  meet- 
ing, voted  "that  the  dolng^s  of  the  selectmen" 
in  closing  such  part  of  the  new  highway,  "be 
approved." 

Whether  we  regard  the  order  of  the  rail- 
road commissioners  of  June  26,  1889,  direct- 
ing a  change  'of  the  location  of  tha  Hoagh 
Mills  Road  so  that  it  should  connect  with  the 
River  Road  and  the  Cheshire  Road,  by  the 
new  highway  delineated  on  the  map,  and  the 
order  of  Jnly  2,  1901,  confirming  that  of  June 
25th,  as  made  by  virtue  of  the  atithority  con- 
ferred upon  the  railroad  commissioners  by 
section  3476  or  section  S48S  or  section  8489 
of  the  General  Statutes  of  1888,  the  facts 
above  stated  fall  to  show  that  the  railroad 
commissioners  exceeded  their  powers  In  di- 
recting the  railroad  company  to  construct 
the  new  highway.  Section  8489,  Gen.  St 
1888,  under  which  the  application  of  the 
railroad  directors  of  May  17,  1889,  and  the 
order  of  June  25,  1889,  seem  to  have  been 
made,  expressly  emimwers  the  railroad  com- 
missioners, for  the  purpose  of  removing  a 
crossing  at  grade  of  a  highway  and  a  rail- 
road, to  determine  "what  alterations  or  re- 
movals shall  be  made"  "in  such  crossing. 
Its  approaches,  the  method  of  crossing,  the 
location  of  the  highway  or  railroad 
•  •  V  Equally  extensive  powers  as  to 
the  elimination  of  such  grade  crossings  are 
conferred  upon  the  railroad  commissioners, 
although  by  different  language,  by  the  other 
two  sections  referred  to. 

But  It  is  said  that  the  railroad  commission- 
ers have  laid  out  a  new  highway,  and  that 
they  have  no  authority  to  do  so  under  these 
statutes,  and  that  their  power  is  limited 
to  the  alteration  of  an  existing  highway,  or 
of  Its  location,  and'  that  such  power  does  not 
Include  the  right  "to  determine  whether  a 
new  highway  shall  exist,  and  that  public 
convenience  and  necessity  demand  its  ex- 
istence"; and,  as  supporting  this  contention, 
we  are  referred  to  the  case  of  Town  of  Fair- 
field's Appeal  from  R.  R.  Oom'rs,  67  Oonn. 
167-171,  17  AtL  764,  and  to  the  following 
language  of  this  court  in  the  case  of  State's 
Attorney  v.  Selectmen  of  Branford,  69  Oonn. 
402-407,  22  Atl.  386,  388:  'It  cannot  be 
claimed  that  the  commissioners  have  author- 
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tty  under  tbe  itatnto  aboT«  recited  (Fub. 
Acts  1884,  p.  S7S,  c.  100,  (  1),  or  by  any  other 
statute,  to  lay  oat  any  new  highway,  as  an 
Independent  matter.  They  have  no  such 
power.  They  cannot  interfere  with  the  gen- 
eral powers  of  towns  and  selectmen  to  lay 
out  all  the  needed  new  highways  within  their 
town  limits."  But  the  new  highway  in  ques- 
tion was  not  laid  out  "as  an  independent 
matter."  While  in  one  sense  It  was  a  new 
road,  it  was  in  fact  laid  out  as  a  substitute, 
in  connection  with  parts  of  the  River  Road 
and  the  Cheshire  Road,  for,  and  as  serving 
with  said  portions  of  said  two  roads,  tbe  pur- 
poses of  that  part  of  tbe  Hough  Mills  Road 
.  which  was  discontinued  in  order  to  remoye 
a  railroad  crossing.  It  was  manifestly  laid 
out  as  a  necessary  and  proper  way  of  Ae- 
commodating  that  public  travel  which  bad 
before  been  over  the  Hough's  Mills  crossing, 
by  rendering  the  River  Road  and  CSieshire 
Road  crossings  available  for  such  travel. 
Both  of  the  cases  Just  cited  hold  that  the 
railroad  commissioners  are  empowered  by 
statute  to  construct  short  portions  of  new 
highways  as  alterations  of  discontinued  ways. 
This  court  said  In  CuUen  v.  N.  Y.,  etc.,  R.  R. 
Co.,  66  Oonn.  211-222,  33  AU.  910,  911:  "It 
has  always  been  the  policy  of  the  State  to 
allow  railroad  companies,  with  the  approval 
of  the  railroad  commissioners,  to  lay  out 
and  construct  their  roads  in  the  best  possible 
line,  and.  if  necessary  for  this  purpose,  to 
change  the  course  of  existing  highways. 
*  *  *  Such  a  change  may  result'  in  the 
discontinuance  of  a  part  of  a  highway,  and 
the  substitution  of  a  new  section  of  a  road, 
or  the  diversion  of  travel  upon  another  exist- 
ing highway."  The  length  of  the  new  high- 
way in  question  does  not,  necessarily  and  as 
a  matter  of  law,  render  tbe  order  of  the 
commissioners  directing  Its  construction  iri- 
valid.  The  amount  of  new  highway,  neces- 
sary to  be  constructed  in  altering  or  chang- 
ing the  location  of  existing  ways,  in  order  to 
remove  or  avoid  railroad  crossings,  must 
necessarily  depend  to  a  great  extent  upon  the 
circumstances  of  each  particular  case,  and 
Is  left  to  the  reasonable  Judgment  of  the 
railroad  commissioners,  reviewable  upon  ap- 
peal to  the  superior  court  Bristol  v.  New 
England  R.  Co.,  70  donn.  305-319,  89  Atl. 
235,  40  U  R.  A.  479;  Town  of  Suffleld  v. 
New  Haven  &  Northampton  Co.,  53  <  Oonn. 
367-370,  5  AtL  866;  Waterbury  v.  Hartford, 
Frov.  &  Flshlclll  R.  Co.,  27  Oonn.  146-155. 

With  reference  to  the  powers  conferred 
upon  railroad  commissioners  by  section  3489, 
we  said  in  CuUen  v.  N.  Y.,  etc,  EL  Oo.  et 
al.,  66  Oonn.  223,  38  AtL  910,  911:  "Their 
authority  sometimes  trenches  upon  what 
would  otherwise  be  within  the  exclusive 
Jurisdiction  of  some  particular  municipality, 
and  wherever  it  does  the  latter  must  give 
way,  for  so  only  could  any  general  policy  of 
administration  be  carried  out  *  •  *  Aa 
highways  must  give  place  to  railroads  where 
both   cannot  occupy   the   same   ground,   w 


municipal  control  and  management  of  higli- 
ways  must  yield  at  times  to  state  coatrol 
and  management,  when  safety  of  railway 
operation  is  in  question." 

Tbe  new  highway  was  laid  out  and  con- 
structed by  the  railroad  company  under  an 
order  of  the  railroad  commissioners,  and  not 
merely  by  the  consent  of  the  towns.    The 
writing  of  June  25,  1889,  signed  by  tbe  rail- 
road commissioners,  authorizing  and  empow- 
ering the  railroad  company  to  close  Hough's 
Mills  Road,  and  to  change  its  location  ao  that 
by  the  new  highway  it  should  be  made  to 
connect  with  the  River  and  Cheshire  Roada, 
was  a  Judgment  of  the  railroad  commission- 
ers upon  the  matters  alleged  in  tbe  petition 
of  the  railroad  directors,  and  was  a  deter- 
mination by  them,  under  the  statutes,  after  a 
hearing  and  "on  consideration,"  of  precisely 
what  alterations  should  be  made  in  the  dis- 
continuance of  old  highways,  and  in  the  sub- 
stitution therefor  of  hew  ones,  in  order  to  re- 
move the  Hough  Mills  crossing.     The   fact 
that  the  entire  decision  rendered  by  the  rail- 
road commissioners  was  "with  the  approval 
and  consent  of  tbe  selectmen  of  both  of  said 
towns"  does  not  render  It  any  the  less  the 
order  of   the  commlssiopers.     New   Haven 
Steam  Sawmill  Oo.  v.  New  Haven  et  al.,  72 
Conn.  276-283,   44  Atl.  229,   609.    And   sec 
form  of  order  In  Cullen  v.  N.  Y.,  etc.  Rail- 
road, 66  Conn.  213,  33  Atl.  910.    Nor  does  it 
make  the  lajring  out  of  the  new  highway  any 
more  the  act  of  the  towns  than  it  does  the 
closing  of  the  Hongh  MUIs  Road  on  tbe  re- 
moval of  the  grade  crossing.    If  anything 
further  Is   required  to  show  that  tbe   neve 
highway  has  become  the  substituted   high- 
way, by  direction  of  the  railroad  commis- 
sioners, it  is  found  in  the  language  of  their 
order  of  July  2,  1891,  in  which  tbey  say: 
"We  therefore  dbrect  it  [the  new  highway] 
to  be  forthwith  opened  to  public  travel,  and 
that  the  crossing  at  Hough's  Mills  be  there- 
upon closed."    The  act  of  the  railroad  com- 
missioners In  changing  the  location  of  a  por 
tion  of  the  Hough  Mills  Road,  so  that  that 
road  should  connect  with  the  river  and  tbe 
Cheshire  Roads  by  the  new  highway,  was  the 
act  of  the  state;  and  the  selectmen  of  Meri- 
den  had  no  power,  under  section  2708,  Gen. 
St  1888,  to  discontinue  the  portion  of  said 
highway   within  that  town.     The   railroad 
commissioners.  In  discontinuing  certain  high- 
ways, and  in  substituting  others  therefor,  Ui 
the  removal  of  grade  crossings,  under  the 
general   Statutes  referred  to,  like  commis- 
sioners appointed  by  a  special  act  of  the  Leg- 
islature to  remove  particular  grade  crossings, 
act  by  the  supreme  power  of  the  state,  and 
as  the  Instrumentalities  of  the  state  itself. 
N.  Y.  4c  N.  Bi  R.  Oo.'s  Appeal  from  Railroad 
Com'rs,  62  Conn.  527-535,  26  Atl.  122.    Tbe 
taking  of  the  land  for  the  new  highway  Is 
an  approf)rlatlon  of  the  same  by  the  state, 
for  the  purposes  of  a  highway,  necessary  for 
the  abolition  of  a  public  nuisance,  and  is  an 
exercise  of  the  paramount  authority  of  tbt 
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state  throogb  6ie  agency  of  the  railroad  com- 
mlMlonera.  Bristol  t.  New  Bnglaad  B.  Co, 
70  Conn.  S1&-&17,  S»  AtL  235,  40  L.  B.  A. 
470.  ProYision  Is  made  in  the  atatntea  for 
the  myment  of  damages  reBulting  from  such 
taking. 

By  the  statutes  retored  to,  and  others  of  a 
•Imilar  character,  the  state  has  established 
a  tribmial  to  determine  when  and  in  what 
manner  grade  crossings,  shall  be  removed. 
Town  of  Westbrook'B  Appeal  from  B.  B. 
Gommlasloners,  67  Conn.  85-101,  17  AtL  868. 
"Whether  or  not  public  safety  requires  any 
change  of  a  highway  at  a  grade  croaidng,  to 
the  «Bd  that  such  aroealng  may  be  remoyed, 
is  a  question  that  the  Legislature  has  Intrust- 
ed solely  to  the  railroad  commiaBloners,  as  an 
original  one,  and  to  the  superior  court  only 
by  an  appeal  from  their  doings.  .*  *  * 
No  appeal  having  been  taken  from  the  de- 
cision .  of  the  commlasloners,  that  question 
was  res  adjudlcata."  State's  Atty.  v.  Select- 
men of  Bmnford.  69  Conn.  411,  22  Atl.  339. 
This  language  is  equally  applicable  to  the 
decision  of  such  tribunal  as  tq  what  chan- 
ges, if  any,  are  to  be  made  at  such  a  grade 
crossing.  In  Town  of  Waterbu^  v.  Hart- 
ford, Prov.  &  r.  R.  Co.,  supra,  the  defend- 
ant had  occupied  about  a  mUe  of  a.  public 
highway  through  a  deep  gorge,  and,  with  the 
approval  of  the  commissioners  of  the  rail- 
road, had  established  therefor  another  lilgh- 
way.  Upon  an  application  by  the  plaintiff 
town  for  a  mandamus  to  compel  a  restora- 
tk>a  of  the  road  taken,  or  the  construction  of 
another  highway  in  place  of  that  thus  sub- 
stituted, this  court.  In  denying  the  applica- 
tion, said:  "The  mile  of  tills  old  highway 
taken  became,  as  is  agreed,  a  part  of  the 
sabstituted  railroad  track;  and  this  was  done 
by  the  Legislature  itself,  for  it  was  done  by 
the  commissioners,  who  represented  the  Leg- 
islature. •  •  •  'What  was  done  was  au- 
thorized by  the  charter,  and  directed  under 
it,  by  the  agents  of  the  government,  as  nec- 
essary for  the  public  safety,  and,  when  exe- 
cuted, was  obligatory  and  Irrevocable,  save 
by  the  government  Itself."  As  to  whether 
there  should  be  a  highway  or  a  railroad 
through  the  gorge,  the  court  Hi\ii:  "The  Leg- 
islatiire  have  decided  the  question  by  their 
commissioners.  •  •  •"  a  highway  laid 
out  by  "special  delegated  authority  of  the 
Legislature"  is  laid  out  by  the  General  As- 
sembly, within  the  meaning  of  the  exception 
In  section  2708.  In  Simmons  v.  Town  of 
Eastford,  SO  Ck>nn.  286-289,  It  was  held  that 
a  blghway  laid  out  by  a  turnpike  company 
nnder  authority  from  the  Legislature  was 
laid  out  by  the  General  Assembly,  and  that 
the  portion  of  such  highway  within  the  lim- 
its of  the  defendant  town,  which,  by  an 
agreement  with  the  turnpike  company  con- 
firmed by  the  General  Assembly,  had  been 
assumed  by  the  town  as  a  public  highway, 
conld  not  be  discontinued  by  the  selectmen  of 
said  town,  nnder  section  2708.  As  was  said 
In  that  case,  such  limitation  of  the  powers 


of  the  selectmen  rm&et  tUs  statuts  '^  nec- 
essary to  prevent  a  conflict  of  action  between 
the  selectmen  and  the  General  Assembly  or 
the  courts."  It  Is  necessary  in  the  present 
case  to  prevent  such  a  conflict  between  the 
selectmen  and  the  railroad  commissioners  la 
the  Important  work  of  the  removal  of  grade 
crossings. 

Conceding,  for  the  purposes  of  this  case, 
that  the  new  highway  was  not  laid  cut  by  a 
court,  wlthini  the  meaning  of  that  word  In 
said  section.  It  was  Isld  out  by  the  General 
Assembly;  and  no  part  of  it,  therefore,  was 
discontinued  by  the  action  of  the  aelectipen 
of  Merlden,  and  the  vote  of  the  town  approv- 
ing such  action.  Section  2726,  Oen.  St.  1888 
(section  2078,  Oen.  St.  1902),  provides  a 
method  fbr  the  discontinuance  «f '  highways 
wUdi  cannot  be  discontinued  by  selectmen 
imder  section  2708. 

Judgment  Is  advised  for  the  defendants 
(appellees).  Ck>BtB  will  be  taxed  In  this  court 
in  favor  of  the  defendants.  The  other  Judges 
concurred. 

(n  Conn.  (M) 

LAVIONB  V.  OITT  OF  NBW  HAVBN. 

(Supreme  Coart  of  Errors  of  Connecticat.   Jul 

24.1803.) 

BIOHWATa— DEFBCra  IN  PART  OCCtTFOBD  B 
8TREKT     RAILWAY  —  PERSONAL    INJ0RIB8  . 
UABILITT    OP   TOWN— COM PLAINT-ALLSa* 
TION  OP  DEMAND  FOR  RELIBP. 

1.  In  framing  a  complaint  In  an  action 
against  a  city  to  recover  the  penalty  prescribed 
by  GFen.  St  190^  (  2020,  for  neglect  to  repair 
a  highway,  it  is  better  to  state  in  the  claim  or 
prayer  for  relief  that  the  relief  demanded  is 
that  given  by  tlie  statute. 

2.  Oen.  St.  1902,  {  2013,  provides,  hi  sub-' 
stantially  the  language  of  the  act  of  1672  as 
revised  In  1750,  that  towns  shall,  within  their 
respective  limits,  build  and  repair  all  necessary 
highways,  "except  where  such  duty  belongs  to 
some  particular  person."  Special  charters  au- 
tberising  the  construction  of  railroads  in  the 
highways  imposed  on  the  companies  the  duty 
of  keeping  the  part  of  the  highway  occupied  by 
their  tracks  in  a  safe. condition.  General  laws 
imposed  the  same  duty  on  all  companies  au- 
thorised to  bnild  railway  trn(>ks  in  hiRhways. 
The  General  SUtutes  of  1902  Imposed  such 
duty  on  street  railway  companies.  Gen.  St. 
IWk,  I  2020,  authorisces  any  person  injnred  by- 
reason  of  a  defective  highway  to  recover  dam- 
ages "from  the  party  bonnd  to  keep  it  in  re- 
pair." Eeld,  that  an  action  for  damages  sns- 
tained  by  reason  of  a  defect  in  the  portion  of 
a  highway  occupied  by  the  tracks  of  a  street 
railway  company  could  not  be  maintained 
against  the  town  alone. 

3.  Gen.  St.  1902,  (  3838,  providing  that  a 
person  injured  by  reason  of  any  defect  in  that 
part  of  the  highway  which  any  street  railway 
company  is  bound  to  keep  in  repair  may  sue 
both  such  company  and  the  town  or  city  which 
Is  bound  to  keep  the  highway  in  repair,  does 
not  authorize  one  injured  by  reason  of  a  defect 
In  such  part  of  the  highway  to  soe  the  town 
alone;  the  section  only  authorizing  an  action 
as  a  substitute  for  the  one  authorized  against 
the  company  by  section  2O20. 

Appeal  from  Superior  Court,  New  Haven 
(Tounty;    Alberto  T.  Roraback,  Judg;e. 

Action  by  George  Lavigne  against  the  city 
of  New  Haven  to  enforce  against  the  city 
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the  penalty  provided  by  Gen.  St.  IWi,  % 
2020,  for  neglect  to  repair  a  highway.  De- 
fendant suffered  default,  and  moved  for  a 
hearing  in  damages.  From  a  Judgment  for 
substantial  damages,  defendant  appeals.  Re- 
versed. 

Leonard  M.  Daggett,  for  appeUant  Ben- 
jamin Slade,  for  appellee. 

HAMERSLEX,  }.  In  framing  the  com- 
plaint for  such  an  action,  it  is  hatter  to  state 
In  the  claim  or  prayer  for  relief  that  the 
particular  relief  demanded  is  that  given  by 
force  of  the  statute.  2  Swift's  Digest  1871, 
p.  696;  Rules  under  the  Practice  Act,  form 
No.  185. 

The  Judgment  of  the  trial  court  depends 
upon  the  proposition  afBrmed  by  it,  that  our 
statutes  authorize  an  action  against  a  town 
or  city  by  a  person  injured  by  means  of  a 
defect  in  that  portion  of  a  highway  within 
the  municipal  limits  which  is  legally  occupied 
by  the  tracks  and  roadway  of  a  street  rail- 
way company,  other  than  the  special  action 
against  a  railroad  and  municipality  author^ 
ized  by  section  3838,  Oen.  St.  1902.  If  this 
proposition  is  unsound,  the  court  clearly  err- 
ed In  rendering  Judgment  for  substantial 
damages  and  in  not  rendering  judgment  for 
nominal  damages.  £irror  in  this  ruling  Is 
the  principal  one  assigned  in  the  reasons  for 
appeal,  and  the  only  one  which  need  be  con- 
sidered. 

The  maintenance  of  highways  in  a  reason- 
ably safe  condition  for  the  legitimate  use  of 
the  traveling  public  is  a  governmental  duty. 
That  duty  belongs  to  towns,  unless  imposed, 
in  exceptional  cases,  upon  some  particular 
Iterson.  This  duty  was  to  a  certain  extent 
voluntarily  assumed  by  towns  from  our  ear- 
liest settlement,  and  occasionally  imposed 
upon  particular  towns  in  respect  to  particular 
lilghways  by  special  orders  of  the  Oeneral 
Court  In  1643  the  general  duty  was  com- 
mitted to  public  officers  called  "surveyors," 
to  be  appointed  by  the  several  towns.  In' 
167-2  the  several  townships  were  ordered  to 
keep  in  sufficient  repair  all  highways  and 
bridges  within  their  limits,  and  the  context 
clearly  shows  that  the  general  duty  did  not 
include  highways,  "the  care  whereof  doth 
belong  •  •  •  to  particular  persons  to  re- 
pair." St  1672,  p.  7.  In  the  act  as  revised 
and  published  in  1750,  the  general  duty  to 
repair  all  highways  is  expressly  qualified  by 
adding,  unless  where  It  belongs  to  any  par- 
ticular person  or  persons  in  any  particular 
case,  and  the  imposition  of  the  duty  to  re- 
pair has  ever  since  been  expressed  in  simi- 
lar language,  and  is  stated  in  the  last  re- 
vision (Gen.  St  1902,  §  2013)  as  follows: 
"Towns  shall,  within  their  respective  limits, 
build  and  repair  all  necessary  highways  and 
bridges,  except  where  such  duty  belongs  to 
some  particular  person." 

In  the  absence  of  legislation,  persons  using 
a  public  highway  do  so  at  their  own  risk. 


If  injury  occurs  from  any  defect  in  the  way 
not  resulting  from  the  personal  tort  of  an 
individual,  but  solely  from  the  maimer  in 
which  the  state  executes  Its  function  of  pro- 
viding avenues  for  public  travel,  socti  defect 
and  injury  is  not  an  occasion  from  -wlilch 
any  cause  of  action  arises.  No  legal  rlsbt  of 
the  person  Injured  has  been  Invaded;  xio  le- 
gal duty  to  him  has  been  violated.  Xbls  fa 
equally  true  when  execution  of  the  function 
Is  committed  to  the  inhabitants  of  a  mnniei- 
pallty.  The  governmental  duty  thus  Im- 
posed is  a  burden  which  the  Inhabitants  are 
compelled  to  carry,  and  the  failure  to  obey 
the  law,  or  neglect  in  its  execution,  may  be 
punished  in  any  manner  the  state  may  pre- 
scribe. But  the  mere  imposition  of  the  bur- 
den creates  no  duty  and  correlative  rigbt  as 
between  the  municipality  and  the  persons 
using  the  highway.  Where  the  burden  is 
voluntarily  assumed  in  the  promotion  of  pri- 
vate benefit  another  principle  may  become 
involved,  although  such  assumption  may  be 
of  the  nature  of  a  governmental  dnty. 

Different  modes  of  punishing  neglect  of 
this  duty  and  of  compelling  obedience  bare 
been  provided  by  law.  But  that  most  ef- 
fective and  generally  used  is  the  fine  or  for- 
feiture, measured  by  the  actual  damage  suf- 
fered by  an  injured  person.  In  tliis  way  tbe 
state  voluntarily  compensates  the  person  in- 
jured through  his  reliance  upon  its  reasona- 
ble execution  of  this  governmental  function, 
and  punishes  the  municipality  upon  which  it 
has  imposed  such  execution,  for  neglect  of 
duty  in  this  respect  by  compelling  it  to  pay 
tbe  compensation  thus  authorized,  as  a  pen- 
alty for  its  neglect  By  force  of  this  legis- 
lation only,  and  within  the  limits  of  its 
terms,  can  any  action  or  proceeding  against 
a  town  in  respect  to  a  defect  in  a  public 
highway  be  maintained.  No  duty  and  no 
liability  exists  that  is  not  Imposed  by  stat- 
ute. Chidsey  v.  Canton,  17  Conn.  475,  478; 
Stonlngton  v.  States,  31  Conn.  213,  214;  Burr 
T.  Plymouth,  48  Conn.  460,  472;  Beardsley 
V.  Hartford,  50  Conn.  529,  537,  47  Am.  Rep. 
677;  Lounsbury  v.  Bridgeport,  66  Conn.  360. 
364,  34  Atl.  93;  Daly  v.  New  Haven,  69 
Conn.  644,  648,  88  Atl.  397;  Bartram  v. 
Sharon,  71  Conn.  686,  693,  43  AO.  143,  46 
L.  R.  A.  144,  71  Am.  St  Rep.  225;  Upton  v. 
Windham,  75  Conn.  288,  292,  53  Atl.  660. 

The  liability  to  tbe  penal^  Is  limited  by 
the  same  terms  used  to  limit  the  duty  for 
the  neglect  of  which  the  penalty  is  the  pun- 
ishment As  expressed  in  the  Public  Acts 
of  1750,  p.  17:  The  dnty  of  the  town  ends 
where  the  duty  of  maintenance  in  sufficient 
repair  belongs  to  any  particular  person  or 
persons  In  any  particular  case,  and  the  lia- 
bility to  penalty  extends  only  to  "the  town 
or  person  whldi  ought  to  secure  and  keep 
In  repair  such  ways";  that  is,  to  the  town 
or  person  through  whose  neglect  (of  doty 
imposed  by  the  statute)  such  hurt  Is  done. 
When  this  language  was  originally  used, 
there  were  few  instances  of  the  du^  to  re- 
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pair  restdng  on  persons  other  than  townships. 
In  respect  to  some  highways  It  was  Imposed 
upon    tbe    comity.     Special   orders   of   the 
iieneral  C!ourt  may  have  put  the  dnty  upon 
a  particular  town  In  respect  to  a  bridge  or 
highway    without   Its    limitB.    Possibly   tbe 
duty   of  repairing  certain  bits  of  highway 
leading  to  ferry  landings  may  have  belonged 
to  owners  of  ferry  franchises.    But  It  is  evi- 
dent that  the  language  Is  used  chiefly  to  ex- 
press with  certainty  the  principle  on  which 
the  legislation  is  based,  applicable  alike  to 
futnre    and    present    conditions.     That    Is, 
when  tbe  state  commits  to  any  person  the 
execution  of  Its  functions  of  providing  safe 
highways,  in  respect  to  any  highway  or  any 
portion  of  a  highway,  it  will  punish  neglect 
by  that  person   of  the   goremmental  duty 
thns  imposed,  whenever  an  Innocent  travel- 
er Is  injured  by  a  defect  In  the  highway  ex- 
isting through  such  neglect    This  duty  is, 
by  a  general  statute,  specifically  Imposed  np- 
on  the  several  towns  In  respect  to  highways 
and  portions  of  highways  within  their  lim- 
its, whose  maintenance  is  not  committed  to 
otli»  persons.    It  is,  by  particular  statute, 
sped&cally   Imposed   upon   some   particular 
persons  In  respect  to   particular  highways 
and  portions  of   highways.    The    penalties 
for  neglect  are  directed  to  the  person  who 
n^lecta    the    duty    imposed.    The    general 
statute  necessarily  Includes,,  by   reference, 
all  particular  statutes;    and  the  duty  to  re- 
pair, and  the  penalty  for  neglect,  In  respect 
to  any  portion  of  highways  designated  in  a 
particular  statute,  Is  imposed  on  the  particu- 
lar persons  therein  named,  and  is  not  im- 
posed upon  the  several  towns. 

The  first  occasion  for  applying  the  prin- 
ciple of  tiie  statute  to  new  conditions  arose 
when  turnpike  companies  began  to  be  char- 
tered. In  an  action  upon  the  statute  against 
such  a  company  to  recover  damages  for  an 
injury  caused  by  a  defect  In  the  highway 
which  the  company  had  neglected  to  repair, 
it  was  claimed  that  the  defendant  was  not 
liable,  because  the  statute  did  not  authorize 
the  action.  Admittedly,  turnpike  roads  are 
necessary  highways  within  the  limits  of  the 
town  through  which  they  pass.  It  was  urged 
that  the  statute  imposed  the  duty  to  repair 
a  necessary  highway,  and  the  penalty  for 
neglect,  upon  the  town,  unless  the  duty  to 
repair  in  a  particular  case  was  Imposed  upon 
eome  other  person,  and  that  no  statute  Im- 
posed upon  the  defendant  this  duty,  or  a 
penalty  for  its  neglect,  enforceable  by  action 
upon  the  statute.  But  this  court  held  that  a 
turnpike  company,  in  accepting  its  charter, 
bnildiiig  Its  road,  and  collecting  tolls,  be- 
came bound  by  law  to  keep  the  highway  In 
safe  repair,  and  -so  the  statute  Imposed  the 
statutory  duty,  in  this  particular  case,  not 
upon  the  town,  but  upon  the  company,  and 
that  the  penalty  for  neglect  and  the  action 
antliorlzed  for  its  enforcement  was,  by  the 
terms  of  the  statute,  directed,  not  against  the 
tovn,   but   against   the   turnpike   company. 


Goshen  &  Sharon  Turnpike  Co.  t.  Sears,  7 
Conn.  86.  When  cities  and  boroughs  began 
to  be  Incorporated  within  the  limits  of  towns, 
the  duties  and  liabilities  of  towns  in  respect 
to  highways  within  the  limits  of  a  new  mu- 
nicipality were  occasionally,  and  eventually 
were  generally,  transferred  from  the  town 
to  the  city  or  borough.  But  the  Imposition 
of  the  duty  to  repair  was  never,  to  our 
recollection,  accompanied  by  any  penalty  for 
neglect  The  moment  the  particular  statute 
imposed  the  duty,  that  moment  the  general 
statute,  by  Its  express  terms,  provided  the 
penalty,  and  authorized  the  action  for  its 
enforcement  Sometimes  certain  powers  of 
control  and  certain  poUce  powers  in  connec- 
tion with  highways  were  given  to  the  city, 
while  the  duty  to  repair  remained  in  the 
town.    Mead  v.  Derby,  40  Conn.  206. 

In  this  connection  it  must  be  remembered 
that  cities,  on  whom  has  been  imposed  the 
governmental  duty  of  keeping  the  streets  in 
safe  condition  for  travel,  have  also  other 
powers,  whose  exercise  may  affect  the  condi- 
tion and  nse  of  highways,  as  they  may  be 
affected  by  the  acts  of  any  private  person, 
and  that  it  is  quite  possible  for  the  liability 
of  the  city  for  negligence  in  the  exercise  of 
such  powers,  or  in  the  performance  of  any 
act  it  does  as  a  private  corporation,  to  be- 
come complicated  with  Its  liability  to  pay 
tbe  penalty  prescribed  by  statute  for  a  speci- 
fied neglect  of  Its  governmental  duty.  We 
are  dealing  now  solely  and  exclusively  with 
the  liability  to  this  statutory  penalty. 

When,  in  1859,  horse  railroads,  now  called 
"street  railroads,"  began  to  be  chartered,  the 
original  principle  of  this  legislation  was  ap- 
plied to  such  corporations.  Each  charter  au- 
thorized the  construction  of  a  railroad  upon 
the  highway,  defined  the  width  of  the  high- 
way which  should  be  treated  as  occupied  by 
the  railroad  structure,  and  directed  the  com- 
pany to  keep  the  highway,  within  the  lines 
defining  the  width  of  the  railroad  thus  con- 
structed, in  safe  condition  for  pubUc  travel, 
and  gave  to  the  town  within  which  the  rail- 
road should  be  btiilt  control  of  its  location 
and  manner  of  its  construction,  and  of  the 
manner  in  which  the  company  should  con- 
form with  its  duty  of  keeping  In  safe  repair 
a  highway  occupied  by  such  a  structure.  In 
accepting  such  charter,  and  enjoying  the  ben- 
efit of  taking  toll  from  travelers  who  em- 
ployed the  additional  facilities  for  the  pub- 
lic use  of  the  highway  supplied  by  the  rail- 
road, tbe  company  accepted  the  burden  of 
keeping  that  highway  in  repair;  and  the 
general  statute,  by  its  terms,  imposed  that 
duty  and  penalty  for  its  neglect  upon  the 
company,  and  authorized  an  action  against 
it  for  enforcement  of  the  penalty.  When  the 
neglect  of  the  duty  of  repairing,  this  highway 
Is  followed  by  an  injury,  the  statutory  pen- 
alty is  incurred,  and  the  general  statute  au- 
thorizes an  action  for  its  enforcement  against 
the  railroad  company,  and  not  against  the 
town.    As  these  charters  differed  In  the  lan- 
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^age  nsed  for  dejQnlngr  tbe  duties  of  the 
railroads  and  powers  of  the  towns,  as  well 
as  In  prescribing  the  width  of  the  highway  to 
be  treated  as  occupied  by  the  road  construct- 
ed, the  Legislature,  by  public  act,  enacted 
these  same  rules  for  all,  and  gave  to  the 
towns  additional  powers  for  compelling  rail- 
road companies  to  perform  the  duty  of  main- 
tenance thus  put  upon  them,  and,  ex  abund- 
antl  cautela,  declared  the  corollary  Inherent 
to  the  Imposition  of  the  duty  of  the  com- 
pany, that  no  action  should  be  maintained 
against  a  town  to  enforce  a  penalty  Incurred 
through  the  neglect  of  the  company  to  per- 
form the  duty  Imposed  ujpon  it.  Pub.  Acts 
1863,  p.  22,  c.  81.  In  1866  horse  railroad^ 
had  come  to  be  included  in  railroad  legisla- 
tion, and  in  the  revision  of  that  year  were 
classed  with  steam  railroads,  under  the  chap- 
ter dealing  with  railroads.  The  provisions 
of  the  act  of  1863  were  incorporated  in  this 
chapter.  Tills  declaration  of  the  act  of  1863 
of  the  legal  effect  of  an  assumption  by  a 
railroad  of  the  duty  of  a  town  was  in  1868 
extended  to  the  case  of  aqy  railroad  author- 
ized to  place  any  structure  in  a  lilghway,  by 
providing  that  no  action  shall  be  maintained 
against  the  town  for  injury  received  on  a 
highway  by  reason  of  any  structure  placed 
therein  by  any  railroad  company  by  authority 
of  law.  And  the  general  statute  was  so 
amended  as  to  state  plainly  that  the  railroad 
company  which  by  authority  of  law  places 
in  a  highway  any  structure  Is  the  party 
bound  to  keep  that  highway  in  repair,  and 
it,  and  not  the  town  or  person  otherwise 
bound  to  repair,  is  liable  to  the  action  author- 
ized to  enforce  the  penalty  prescribed  in 
such  case  for  neglect  of  duty  to  repair.  Pub. 
Acta  1869,  p.  350,  c.  140  (Revision  1875,  p.  232, 
S  10).  It  is  Immaterial  whether  such  rail- 
road structure  occupies  the  highway  longi- 
tudinally in  furtherance  of  its  use  as  a  com- 
mon way,  or  transversely  in  limitation  of 
that  use.  Lee  v.  Barkhampsted,  46  Conn. 
217;  Allen  v.  New  Haven  &  N.  Co.,  60  Conn. 
215,  216. 

Id  1883  the  statutory  liability  of  a  per- 
son bound  to  repair  a  highway,  for  neglect 
to  perform  that  public  duty,  was  limited  to 
cases  where  the  party  injured  has  given  to 
the  person  neglecting  to  repair  the  prescribed 
written  notice  (Pub.  Acts  1883,  p.  283,  c.  105); 
and  the  grounds  and  extent  of  the  original 
statutory  action  authorized  to  enforce  that 
liability  were  restated  In  the  language  now 
In  force.  Gen.  St  f  2020  (Revision  1902). 
The  .requirement  of  a  written  notice  ap- 
plies to  private  corporations  operating  a  rail- 
road over  or  across  a  highway,  because  the 
duty  of  maintaining  in  a  safe  condition  for 
public  travel  that  portion  of  the  highway 
covered  by  their  tracks  is  Imposed  upon  them 
by  law;  and  the  Legislature  Intended  to,  and 
properly  may,  authorize,  as  against  them,  the 
iiame  statutory  action,  with  the  same  limita- 
tions, as  that  it  authorizes  against  municipal 
corporations  for  neglect  of  a  similar  govern- 


mental duty.  Oroker  t.  Hartford,  66  Conn. 
887-390,  S4  Atl.  98;  SwHey  v.  Danbnry,  etc.. 
Horse  Ry.  Co.,  04  Cono.  381,  386,  80  Atl.  135. 

The  geaeral  meaning  and  effect  of  section 
2020  (Reylsitm  1902),  read  in  connection  witb 
section  2013,  is  well  settled,  and  Is  this:    The 
I)erson  on  whom  the  stete  imposes  the  dnty 
of  executing.  In  veepeet  to  any  highway.  Its 
function  of.  maintaining  in  safe  condition  Ota 
avenues  for  public  travel,  shall  be  liable  to 
a  penalty  for  neglect  of  that  duty  -wbenever 
Injury  happens  to  a  traveler  by  means  at  a 
defect  In  the  highway  chargeable  to   cmdi 
neglect    This  penalty  may  be  enforced  by  a 
dvll  action,  and  a  party  lajnred,  who  has 
given  the  necessary  written  notice  am  pre- 
scribed, may  maintain  such  action  and  re- 
cover therein  Just  damages  for  his  injnry 
against  ■(!>  a  town  on  'whom  the  duty  la  Im- 
posed by  Qea,  St  {  2013  (Bevtolon,  1802), 
when  the  defect  by  means  of  which  tbe  In- 
Jury  la  caused  Is  in  a  highway  witliln  Its 
limits.  In  respect  to  which  the  duty  to  repair 
In  that  particular  Instance  has  been  Imposed 
on  no  particular  person,  but  not  otherwise; 
&)  a  city  or  borough  upon  whom  tbe  dnty 
of  towns  to  repair  has  been  Imposed  by  par- 
ticular BtaM»,  when  the  defect  is  in  a  high- 
way within  Its  limits,  in  respect  to  which  the 
duty  to  repair  In  that  particular  instance  has 
been  Imposed  on  no  particular  person,   but 
not  otherwise;  (3)  a  turnpike  or  other  cor- 
poration, upon  whom,  by  force  of  particular 
statutes,  the  duty  to  repair  the  fairway,  or 
that  portion  of  the  bighway,  In  which  the 
defect  exists,  has  been  Imposed;  (4)  a  rail- 
road corporation,  when  the  defect  til  the  high- 
way is  a  defect  In  the  railroad  trade  or  other 
Structure  legally  placed  upon  the  bighway  by 
said  corporation,  and  In  such  case^  whether 
the  duty  to  repair  that  portlMi  of  the  high- 
way has  been  ^eclfically  Imposed  upon  It  by 
particular  statutes  or  not,  the  railroad  com- 
pany, and  not  the  party  bound  to  keep  the 
road  in  repair.  If  It  were  not  covered  by 
such  structure,  shall  be  liable  to  the  statutory 
action.    The  CMuplalnt  in  this  case  states 
facta  sufficient  to  support  an  action  against 
the  defendant  under  the  statute,  and  states 
no  other  cause  of  action.    The  defendant  In 
submitting  to  the  default  gave  sufficient  no- 
tice that  he  would  contest  upon  the  hearing 
in  damages,  the  facts  essential  to  bring  tbe 
case  within  tbe  statute. 

The  trial  court  has  found  that  the  defect 
specified  in  the  complaint  by  reason  of  which 
the  injnry  alleged  happened,  was  in  that  por- 
tion of  tbe.  highway  legally  occupied  by  tbe 
railroad  track  or  structure  of  the  Fair  Haven 
&  WestvIUe  Railroad  Company,  and  was 
within  the  lines  marking  the  portion  of  the 
highway  In  respect  to  which  the  duty  to  re- 
pair was  imposed  upon  that  company  by 
force  of  its  charter  and  the  statute.  SectioD 
8838,  Gen.  St  1002.  The  plaintiff  has 
therefore  no  cause  of  action,  and  tbe  as- 
sessment of  substantial  damages  Is  erroneous. 
It  is  claimed  that  section   8838,   Qen.    St 
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1902,  In  ailthorlzing  a  peculiar  statutory  ac- 
tion when  injury  happens  "hy  reason  of 
any  defect  in  that  part  of  the  highway  which 
any  street  railway  company  Is  bonnd  to  keep 
In  repair,"  against  the  railroad  company  and 
the  dty,  Impliedly  authorizes  an  -  action 
against  the  city  alone,  whidi  is  forbidden  by 
the  express  terms  of  section  2020,  Oen.  St. 
1902,  which  la  to  ylolation  of  the  principle 
witicb  has  controlled  legislation  on  this  sub- 
ject tor  more  than  two  centuries,  and  ap- 
parently unjust.  Such  an  Implication  cannot 
be  Jostlfled.  This  section  was  enacted  In 
1893  as  a  part  of  the  law  intended  to  regulate 
the  whole  subject  of  street  railways.  Its 
first  section  formally  repealed  most  of  the 
existing  statutes  on  the  subject,  although 
their  substance  was  re-enacted  in  the  follow- 
ing sections.  This  act  is  incorporated  in  the 
revision  of  1902.  It  imposes  upon  street  rail- 
ways absolutely  the  same  duty  first  imposed 
upon  them  by  the  act  of  1863,  of  keeping  the 
highway  within  the  specified  lines  of  their 
railroad  track  in  repair,  and  gives  to  the 
manlclpalitles  the  same  control  over  tiie  man- 
ner in  which  that  duty  shall  be  performed, 
with  certain  additional  powers.  And  the  gen- 
eral act  (section  2020,  Gen.  St.  1002)  applies 
with  the  same  force,  a-athorlsing  an  action 
for  neglect  of  this  duty  against  the  railroad 
comxMiny,  and  not  authorizing  it  against  tlie 
municipality.  It  provides,  however,  for  an- 
other statutory  action  agaidst  the  railroad 
company,  at  the  option  of  the  party  injured, 
in  which  the  municipality  may  be  made  a 
defendant  for  the  purpose  of  enabling  the 
Iiarty  Injured,  upon  complying  with  certain 
conditions,  to  collect  his  Judgment  of  the  mu- 
nicipality, giving  to  it  a  Hen  upon  all  the 
tracks  and  property  of  the  company  within 
its  limits,  which  may  be  foreclosed  unless 
the  company  shall  reimburse  the  maniclpality 
for  this  advancement  Provision  Is  also 
made  for  a  sort  of  Informal  Interpleader  dur- 
ing the  course  of  the  trial  between  the  two 
defendants,  and  an  equitable  reduction  of  the 
amount  for  which  the  company  is  bound  to 
reimburse  the  municipality,  if  the  court  or 
Jury  shall  find  that  the  defect  the  company 
neglected  to  repair  was  due  to  any  negligence 
of  any  kind  on  the  part  of  the  municipality, 
and  guards  against  any  Implied  modification 
of  the  company's  sole  liability  to  the  statutory 
action  for  neglect  of  its  duty  to  repair  by 
expressly  affirming  that  although  the  muni- 
cipality may  exercise  its  power  of  control 
onwlsely,  and  the  company  may  have  kept 
Its  part  of  the  highway  In  repair  to  the  satis- 
faction of  the  municipal  authority,  that  fact 
shall  not  operate  to  shift  the  responsibility 
for  injuries  occurring  by  reason  of  defects 
therein  from  the  railway  company  to  the 
municipality.  It  is  evident  that  this  is  a 
very  peculiar  statutory  action,  only  author- 
ized as  a  substitute,  at  the  option  of  the  party 
injured,  for  the  action  against  the  railroad 
company  authorized  by  section  2020,  Oen. 
St  1902,  and  must  be  confined  within  the 


limits  expressed.  To  our  knowledge,  no  ac- 
tion on  this  statute  has  been  brought  since 
its  passage  in  1S93.  It  is  obviously  to  the 
interest  of  the  injured  party,  unless  under 
exceptional  circumstances,  to  bring  his  ac- 
tion against  the  railroad  company,  rather 
than  to  adopt  the  cumbrous  machinery  of 
this  proceeding  for  the  sake  of  procuring 
municipal  guaranty  of  bis  Judgment  In  one 
case  (Carstesen  v.  Stratford,  67  Conn.  428, 
85  Atl.  276)  we  referred  incidentally  to  the 
act  authorizing  this  action,  but  have  never 
had  occasion  to  consider  the  questions  that 
may  arise  in  its  practical  use.  It  is  unnec- 
essary to  do  BO  now,  any  further  than  may 
be  involved  in  the  decision  that  this  peculiar 
proceeding  is  the  only  statutory  action  au- 
thorissed  against  a  town,  city,  or  borough  in 
behalf  of  "any  person  injured  in  person  or 
property  by  reason  of  any  defect  in  that 
part  of  a  street  or  highway  which  any  street- 
railway  company  is  bound  by  law  to  keep  in 
repair." 

There  Is  error.  The  Judgment  of  the  su- 
perior court  is  reversed,  and  that  court  di- 
rected to  assess  nominal  damages,  and  render 
Judgment  accordingly.  The  other  Judges  con- 
curred. 


C7S  Conn.  1) 
BERLIN   IRON    BRIDGE   CO.   t.   AMER- 
ICAN BRIDGE  CO. 
(Supreme  Court  of  Errors  of  Connecticut    July 
24.  1903.) 

CONTRACTS  —  TRANSFBR     OP    UNCOHPLBTBD 

00NTRACT8-O0NSTRUCTI0N   OF  AORBB- 

MBNTB— BVIDENCB-SUFFICIBNCT. 

1.  Plaiutiff,  a  bridge  building  company,  agreed 
to  sell  to  a  tliird  person  all  its  property,  and 
also  to  go  out  of  tne  bridge  building  business. 
The  agreement  stipulated  that  the  purchaser 
should  assume  the  uncompleted  contracts  of 
plaintiff.  Defendant  became  the  assignee  of 
the  third  pereoDj  entitled  to  his  rights  and  sub- 
ject to  his  obligations  under  the  agreement. 
FlaintiS  and  defendant  subsequently  entered 
into  agreements  -which  stipulated  that  plaintiff 
guarantied  "that  the  amoant  of  expenditures 
actually  made  by  it  on  the  contracts''  assumed 
by  defendant  after  deducting  the  moneys  re- 
ceived on  account  of  the  contracts  was  a  des- 
ignated sum,  which  sum  defendant  agreed  to 
pay  to  plaintiff.  Beld,  that  the  phrase  "the 
amount  of  expenditures  actually  made"  includ- 
ed not  only  the  expenditures  actually  made  by 
plaintiff  in  part  performance  of  the  contracts, 
hut  also  those  made  by  it  in  procuring  them. 

2.  The  expenses  incurred  by  plaintiff  in  ob- 
taining the  contracts  included  mainly  the  salary 
and  tiareling  expenses  of  the  agent  while  en- 
gaged in  procuriug  them  and  the  ordinary  ex- 
penses of  the  engineers  while  engaged  in  mak- 
ing estimates  upon  them.  The  evidence  showed 
no  detailed  items  of  expenses,  but  the  officers 
of  plaintiff  testified  that  a  rule  was  adopted, 
after  years  of  experience,  to  allow  as  such  ex- 
penses 5  per  cent,  of  the  amount  of  the  con- 
tract obtained,  and  that  this  rule  led  to  sub- 
stantially correct  resnlts.  Held,  that  the  testi- 
mony warranted  a  finding  that  such  expense 
to  the  amount  of  S  per  cent,  of  the  amount 
of  the  contracts  was  "expenditures  actnally 
made"  by  plaintiff  on  the  contracts,  within  the 
meaning  of  the  agreements. 

3.  The  term  "the  amonnt  of  expenditures  ac- 
tually made"  on  the  contracts  turned  over  to 
defendant   included   an   actual   expenditure   in 
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procnring  the  contracts  incurred  b7  plaintiff 
parsuant  to  agreements  with  other  bidders  to 
the  effect  that  the  successful  bidder  should  pay 
to  the  unsuccessful  bidders  a  certain  part  of  the 
profits  which  it  was  estimated  that  the  success- 
ful bidder  would  receire  from  the  completion 
of  the  contract. 

4.  The  term  also  included  the  unusual  ex- 
peuses  incurred  by  plaintiff  in  procuring  the 
contracts. 

5.  Plaintiff,  a  bridge  building  company,  and 
def^idant  entered  into  agreements  whereby 
plaintiff  turned  over  to  defendant  certain  un- 
completed contracts.  Plaintiff  guarantied  that 
the  contracts  so  turned  over  would  net  defend- 
ant a  clear  profit  of  not  less  than  16  per  cent, 
of  the  "shop  cost"  of  performing  the  contracts. 
It  was  stipulated  that  the  term  "shop  cost" 
should  include  labor,  material,  and  general  shop 
expenses  f.  o.  b.  cars  at  plaintiff's  works.  Be- 
fore enteriug  into  the  agreements  plaintiff  had 
works  of  its  own  in  Connecticut,  and  had  begun 
to  establish  works  in  Pennsylyania.  By  the 
agreements  these  works  were  to  be  turned  over 
to  defendant.  Before  the  agreements,  plaintiff, 
in  order  to  perform  the  uncompleted  contracts, 
had  made  contracts  with  third  persons  having 
works  of  their  own  to  furnish  materials  to  be 
sent  directly  to  the  places  where  the  uncom- 
pleted contracts  were  to  be  performed.  Beld 
that  the  term  "shop  cost,"  as  used  in  the  agree- 
ments, meant  shop  cost  only  at  the  works  of 
plaintiff  in  Connecticut  and  Pennsylvania,  and 
not  at  the  works  of  others,  and  did  not  include 
freight  from  the  works  to  the  places  where  the 
contracts  were  to  be  performed. 

Appeal  from  Superior  Court,  Ebnrtford 
County;   Ralph  Wheeler,  Judge. 

Action  for  breach  of  contract  by  the  Berlin 
Iron  Bridge  Company  against  the  American 
Bridge  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

Charles  E.  Perkins,  for  appellant.  WllUam 
Waldo  Hyde  and  Arthur  L.  Sblpman,  for 
appellee. 

TORRANCE,  O.  J.  The  Berlin  Iron  Bridge 
Company  and  two  of  its  stockholders  are 
named  as  plaintiflFs  in  this  case,  but  as.  In  the 
trial  court,  the  corporation  was  treated  as 
sole  plaintiff.  It  will  be  so  treated  here,  and 
the  word  "plaintiff"  as  hereinafter  used  will 
mean  said  corporation.  The  defendant  Is  a 
New  Jersey  corporation.  In  March,  1900,  the 
plaintiff  entered  Into  a  written  contract  (here- 
inafter called  "Contract  A")  with  one  I.  Glf- 
ford  Ladd,  In  which  It  agreed,  among  other 
things,  to  sell  and  convey  to  him  or  his  nom- 
inees or  assigns,  on  or  before  May  1,  1900, 
all  Its  property  and  estate  of  every  kind,  and 
tD  go  out  of  the  bridge  building  business. 
Subsequently  the  defendant  became  the  nom- 
inee or  assignee  of  Ladd,  and  succeeded  to 
all  his  rights  and  became  efubject  to  all  bis 
obligations  under  said  contract,  and  ultimate- 
ly, in  May,  1900,  became  the  owner  of  all 
the  property  of  the  plaintiff;  As  a  part  of 
said  transaction,  the  plaintiff  and  the  de- 
fendant entered  into  certain  written  con- 
tracts, one  dated  May  11,  1900  (called  herein- 
after "(Contract  B"),  and  one  dated  as  of 
June  1,  1900  (hereinafter  called  "Contract 
C").  In  these  contracts  the  parties,  among 
other  things,  agreed  that  the  defendant 
sh-HiId  assume  certain  uncompleted  contracts 


of  the  plaintiff,  and  should  pay  to  It  what- 
ever money  the  plaintiff  had  actually  ex- 
pended thereon  prior  to  May  12,  1900;  and 
the  plaintiff  guarantied  that  the  amount  so 
expended  by  It  was  $305,682.95,  hereinafter 
called  the  "guarantied  sum."  The  defendant 
agreed  to  pay  90  per  cent,  of  said  guarantied 
sum  upon  certain  conditions,  and  did  so. 
The  remaining  10  per  cent,  has  not  been  paid, 
and  to  recover  that,  with  interest,  this  suit 
is  brought 

In  the  court  below  the  defendant  claimed 
that  the  plaintiff  bad  charged  In  said  guaran- 
tied sum  more  than  It  was  rightfully  entitled 
to  charge  as  against  the  defendant,  and  that 
by  reason  thereof  the  defendant.  In  paying 
said  90  per  cent,  had  paid  more  than  It  was 
obligated  to  pay;  and  the  case  was,  without 
objection,  tried  upon  the  assumption  that  tbe 
defendant  bad  the  right  to  make  this  claim, 
and  to  have  it  tried  and  determined  in  the 
court  below.  Whether  in  this  case,  and  upon 
tbe  pleadings  therein,  tbe  claim  thus  made 
and  tried  was  a  permissible  one.  If  proper  ob- 
jection to  it  had  been  made,  may  perhaps  ad- 
mit of  some  doubt;  but  under  the  dream- 
stances  we  shall  treat  the  case  as  court  and 
counsel  have  heretofore  treated  It  namely,  as 
one  In  which  said  claim  was  properly  made. 
Tbe  parts  of  said  three  contracts  having  any 
material  bearing  upon  tbe  questions  In  this 
case  are  the  following:  In  contract  A  It  was 
provided,  in  case  of  the  consummation  of  the 
sale  and  purchase  therein  contemplated,  that 
Ladd  or  "his  nominee  or  assigns"  should  as- 
sume the  uncompleted  contracts  of  the  plain- 
tiff upon  a  basis  that  would  "net"  to  them  "a 
clear  profit  in  any  event  of  not  less  than  fif- 
teen per  centum  of  tbe  total  shop  cost  of 
performing  such  contracts."  In  contract  B 
tbe  plaintiff  guarantied  that  said  contracts 
would  net  to  the  defendant  "a  clear  profit  In 
any  event  of  not  less  than  fifteen  per  cent 
of  the  shop  cost  of  performing  such  con- 
tracts," and  tbe  parties  agreed  in  said  con- 
tract that  "the  term  'shop  cost'  shall  include 
labor,  material,  and  general  shop  expense 
f.  o.  b.  cars  at  works  of  the  party  of  the  first 
part"  Contract  B  also  provided  that  a 
certain  committee,  appointed  therein  with 
power  to  determine  and  appraise  tbe  value 
and  profits  of  the  contracts  assumed  by  the 
defendant,  should  "witliin  thirty  days  deter- 
mine and  appraise  the  value  and  probable 
profits  of  such  contracts  in  its  opinion."  It 
further  provided  that  K  said  committee 
should  "certify  that  In  Its  opinion  such  con- 
tracts will  not  net  a  clear  profit  of  at  least 
fifteen  per  cent,"  then  the  plaintiff  was  to 
pay  the  defendant  "tn  cash  the  estimated  dif- 
ference"; "but  any  contract  not  so  appraised 
and  estimated  by  the  committee  shall  be 
deemed  to  fully  comply  with  the  guaranty" 
of  the  plaintiff  above  specified.  Contract  G 
recited  that  the  parties  had  agreed  "to  defer 
tbe  valuation  or  appraisal"  of  the  contract." 
assumed  by  the  defendant,  "and  to  provide 
for  the  payment  of  the  expenditures  repre- 
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■enc^  to  have  been  made  thereon"  by  the 
plaintiff,  "less  a  proportion  thereof  to  be  re- 
tained" by  the  defendant  as  thereinafter  pro- 
vided.  It  also  contained  this  provision:  That 
the  plalntift  "represents  and  gnarantlea  that 
the  amount  of  expenditures  actnally  made" 
by  It  "prior  to  May  12,  1000,"  npon  the  con- 
tracts of  the  plaintiff  assumed  by  the  de- 
fendant, "after  deducting  any  moneys  re- 
celved"  by  the  plalntllt  "on  account  of  such 
contracts  prior  to  said  date,  Is  the  sum  of 
$3(^,682.90";    and  a  further  provision  that 
the  defendant  would  pay  90  per  cent  of  said 
sum  in  three  equal  installments  on  or  before 
qtedfled  dates,   "provided  the  bridge  com- 
pany  [the  defendant]    shall   have  on   said 
dates,  respectively,  collected  out  of  said  cou" 
tracts  so  assumed  sufficient  moneys  to  cov- 
er said  payments."    Contract  O  further  pro- 
vided that  "the  ten  per  c»it  balance  shajl 
be  retained  by  the  bridge  company  (the  de- 
fendant] aa  a  guaranty  fund  until  the  com- 
mittee appointed"  by  contract  B  "shall  cer- 
tify that  In  its  opinion  the  said  contracts 
so  assumed  will  net  to  the  bridge  company 
an  average  clear  profit,  in  any  event,  of  at 
least  fifteen  per  cent  <tf  the  total  shop  cost 
of  performing  the  same^  as  guarantied  In  said 
original  agreement  [L  e.,  in  contract  B],  and 
thereupon  shall  be  paid  by  the  bridge  com- 
pany to  the  party  of  the  first  part  [the  plain- 
tiff], as  hereinafter  provided.    The  said  com- 
mittee may  determine  and  appraise  the  profits 
of  such  contracts,  or  any  of  them,  either  be- 
fore or  after  the  complete  performance  there- 
in."  It  further  provided,  in  effect  that,  if  the 
committee  should  not  certify  that  the  con- 
tracts assumed  would   net   the   guarantied 
profit  and  upon  performance  such  contracts 
Bhoaid  not  net  such  profit  or  If  the  commit- 
tee should  certify  that  said  contracts  would 
not  net  the  guarantied  profit,  "specifying  the 
amount  of  the  appraised  deficiency,  then  and 
In  either  event  the  amount  of  said  guaranty 
fuDd  so  reserved  shall  from  time  to  time  be 
applied  by  the  bridge  company  [the  defend- 
ant] to  the  payment  of  any  deficiency  in  such 
guarantied  profit  of  fifteen  per  cent.,  result- 
ing from  the  performance  of  such  contracts, 
or  80  determined  by  said  committee.     Any 
sorplDS  of  such  guaranty  fund  thereafter  re- 
maining shall  be  paid  over"  to  the  plaintiff. 

The  trial  court  found,  in  substance:  (1) 
That  the  plaintiff  actually  expended  upon  the 
contracts  turned  over  to  the  defendant  the 
gnarantied  sum;  (2)  that  rightfully  included 
In  this  sum  were  two  sums  expended  by  the 
plaintiff  in  procuring  said  contracts,  namely, 
one  amounting  to  $32,736.63,  called  "contract- 
ing expenses,"  and  the  other  amounting  to 
113,026,  entered  In  plaintiff's  books  under  the 
heads  of  "Pool,"  "Loop,"  "U"  "S,"  or  "Spe- 
dal,"  as  is  hereinafter  more  fully  explained; 
(3)  that  the  defendant  "netted"  from  the  con- 
tracts turned  over  to  it  "a  much  greater  sum 
than  15  per  cent  of  the  total  shop  cost  of 
performing  the  same'';  <4)  that  the  defendant 
•wed  to  the  plaintiff  the  sum  of  $30,568.29 


(being  10  per  cent  of  said  guarantied  ram), 
with  Interest. 

The  errors  assigned  are  four  in  number. 
The  fourth  relates  to  the  refusal  of  the  court 
below  to  am^nd  the  record  as  requested;  but, 
inasmuch  as  we  think  that  the  questions  of 
law  raised  by  the  first  three  reasons  of  ap- 
I>eal  are  fairly  presented  upon  the  record  as 
it  stands,  it  will  be  unnecessary  to  consider 
the  fourth  assignment  The  other  assign- 
ments will  be  considered  in  their  order. 

The  first  alleges  that  the  trial  court  erred 
in  Including  in  the  g^uarantled  sum  the  amount 
called  "contracting  expenses."  The  material 
facts  bearing  upon  this  question  are  as  fol- 
lows: Under  each  of  the  contracts  assumed 
by  the  defendants  the  plaintiff  had  charged 
in  the  guarantied  sum  a  certain  sum  as  "con- 
tracting expenses."  This  expense  was  the 
ordinary  expense  incurred  by  the  plaintiff 
In  obtaining  those  contracts.  It  includes 
mainly  the  salary  and  traveUng  expenses  of 
the  agent  who  procured  them,  while  en- 
gaged in  procuring  them,  and  the  ordinary 
expenses  of  the  engineera  in  the  estimating 
department  while  engaged  In  making  an  esti- 
mate upon  them.  Such  expense  cannot  ordi- 
narily be  well  distributed  to  each  Individual 
contract  "except  by  an  average  per  cent" 
It  was  the  rule  of  the  plaintiff,  adopted  after 
years  of  experience  had  shown  them  that 
It  led  to  substantially  correct  results,  to  al- 
low as  "contracting  expense"  5  per  cent  of 
the  amount  of  the  contract  obtained.  That 
rule  was  followed  by  the  plaintiff  in  the  case 
of  the  contracts  turned  over  to  the  defendant 
No  detailed  Items  of  such  contracting  ex- 
pense wera  put  In  evidence  in  the  court  be- 
low. In  the  case  of  each  of  the  contracts 
turned  over  to  the  defendant' the  contracting 
expense  thereon,  estimated  in  the  manner 
above  indicated,  was  entered  In  the  coat  books 
of  the  plaintiff  at  the  time  when  the  contract 
was  obtained.  No  testimony  was  offered  tend- 
ing to  show  that  such  charge ,  was  Improper 
or  excessive.  "Testimony  of  offlcera  of  the 
plaintiff  company,  having  long  experience  in 
Its  business,  and  full  knowledge  of  the  cost  of 
Its  work  and  expenses  in  all  its  departments, 
and  expert  in  manufacturing  methods  and 
business,  was  admitted,  tending  to  show  the 
propriety  and  necessity  of  charging  such  con- 
tracting expenses,  as  above  stated,  by  a  gen- 
eral average,  and  the  substantial  correctness 
of  the  charge  made,  and  that  the  average 
ordinary  expense  of  sell^g  or  procuring  its 
contracts  for  a  long  series  of  yean  prior  to 
the  date  of  the  turning  over  of  the  contracts 
in  question  to  the  defendant  was  five  per  cent 
of  the  contract  prices.  Upon  all  the  evidence 
adduced,  being  of  the  tendency  above  stated, 
whether  of  offlcera  or  othera  it  is  found  by 
the  court  that  the  sum  of  $32,736.63  bad  been 
actually  expended  by  the  plaintiff  upon  the 
contracts  turned  over  to  the  defendant  for 
the  ordinary  expenses"  of  procuring  the  con- 
tracts. Upon  these  facts  the  defendant 
claimed  that,  as  it  la  only  Uable  under  con- 
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tracts  B  and  0  to  repay  the  plaintiff  tbe  t 
amounts  which  the  plaintiff  proved  it  had 
"actually  expended  In  the  part  performance 
of  said  contracts."  the  "mere  charge  of  a 
percentase  of  five  per  cent  on, the  amount 
to  be  paid  for  their  performance,  ascertained 
merely  from  an  experience  of  wltneaees,  was 
not  sufficient  legal  evidence  that  said  amounts 
had  been  really  or  actually  expended  on  such 
performance,  and  that  such  sums  should  not 
be  Included  in  the  aforesaid"  guarantied  sum. 
As  we  understand  this  contention,  It  appears 
to  be  based  upon  two  claims:  (1)  That  the 
defendant,  upon  the  contracts  turned  over  to 
it,  had  agreed  to  repay  to  the  plaintiff  only 
the  expenditures  actually  made  by  the  plain- 
tiff "In  the  part  performance  of  said  con- 
tracts,"  and  not  those  made  by  the  plaintiff 
'in  procuring  them";  (2)  that  the  facts  found 
did  not  warrant  the  court  below  in  holding 
that  the  "contracting  expense"  was  money 
actually  expended  upon  said  contracts  within 
the  meaning  of  contracts  B  and  G.  We  think 
that  neither  claim  Is  well  founded. 

The  first  claim  is  based  upon  the  conten- 
tlon  that  the  defendant  In  contracts  B  and  O 
has  agreed,  not  to  repay  the  amount  of  ex- 
penditures actually  made  upon  the  contracts 
taken  over,  but  only  to  repay  the  amount  of 
expenditures  actually  made  by  the  plaintiff 
In  part  performance  of  said  contracts— a  very 
different  proposition.  The  construction  here 
contended  for  is  not,  we  think,  the  true  one. 
It  limits  the  amount  to  be  repaid,  to  expendi- 
tures of  a  particular  kind,  when  the  agree- 
ment itself  contains  no  such  limitation.  The 
agreement  provides  for  the  repayment  of  all 
actual  expenditures.  When  the  agreement  was 
made  the  "contracting  expense"  objected  to 
stood  charged  on  the  plaintiff's  books,  and 
subject  to  the  inspection  of  the  defendant,  as 
a  part  of  the  expenditures  actually  made  upon 
the  contracts  taken  over.  It  was  Just  as 
much  an  expenditure  actually  made  upon 
said  contracts  as  were  the  sums  emended  in 
part  performance  of  them;  and  we  think 
that  when  the  defendant  agreed  to  take  the 
benefit  of  the  contracts,  and  to  repay  the 
amount  actually  expended  upon  them,  he 
agreed  to  repay  the  sums  actually  expended 
In  procuring  said  contracts. 

As  to  the  second  claim,  we  think  the  record 
fails  to  show  that  the  trial  court  erred  in  its 
conclusion  that  the  contracting  expense  was 
"an  expenditure  actually  made"  by  the  plain- 
tiff upon  the  contracts  turned  over,  wlthlA 
the  meaning  of  contracts  B  and  C.  It  Is 
found,  in  effect,  that  an  expense  of  the  na- 
ture indicated  by  the  finding  was  in  fact  in- 
curred In  procuring  the  contracts;  that  the 
method  adopted  to  ascertain  the  amount  of 
such  actual  expense  was  a  proper  and  neces- 
sary one;  and  that  by  that  method  such 
amount  could  be  ascertained  with  reasonable 
certainty.  We  think  the  conclusions  of  the 
trial  court  upon  this  part  of  the  case,  whether 
regarded  as  conclusions  of  law  or  of  fact,  are 
fully  warranted  by  the  record. 


The  second  assignment  alleges   that   the 
trial  court  erred  in  holding  that  the  amonnts 
charged  in  the  guarantied  sum.  aa  ''Fool." 
"Loop,"  "L,"  "8,"  or  "Special"  were  properly 
80  chargeable.    The  facts  found  bearing  up- 
on the  questions  Involved  in  this  reason  of 
appeal  are  these:    The  terms  "Pool,"  "Loop," 
"L,"  and  "S"  liave  the  same  meaning.     As 
annexed  to  certain  of  the  contracts  tnrned 
over  to  the  defendant,  those  terma   meant 
that  an  actual  expenditure  in  procuring  those 
oontracts  was  incurred  by  the  plaintifl  nnder 
the  following  circumstances:    The  plaintifl 
and  other  corporatlonB  put  In  bids  for  said 
contracts,  and  It  was  agreed  by  all  the  bid- 
ders, Including  the  plaintiff,   that  the    suc- 
cessful bidder  should  pay  to  the  unsuccessful 
bidders  a  certain  part  of  the  profits  which  it 
was  estimated  the  successful  bidder  might 
receive  from  the  completion  of  the  contract. 
The  bids  were  made  in  view  of  such   an 
agreement.  In  all  the  contracts  turned  over 
to   the   defendant,   wlKi   which   the   above 
terms  are  connected,  the  plaintiff  was  the 
successful  bidder,  and  In  pursuance  of  said 
agreement  paid  to  the  unsuccessful  bidders 
a  sum  total  of  $12,098,  as  set  forth  in  detail 
in  a  schedule  appearing  in  the  record,  and 
charged  the  same  as  part  of  said  guarantied 
sum;  and  this  was  allowed-by  the  trial  court. 
As  the  legal  validity  of  the  above-mentioned 
agreement  between  the  plaintiff  and  other 
bidders  upon  contracts  Is  not  questioned  by 
either  party,  we  will,  for  the  purposes  of  this 
case,  assume  that  said  agreement  was  a  val- 
id one.    The  term  "special"  meant  that  the 
agent  In  procuring  a  contract  had  Incurred 
some  unusual  expense  in  so  doing,  which  the 
plaintiff  had  paid.    In  procuring  some  of  the 
contracts  taken'  over  by  the  defendant,  the 
plaintiff  had  paid  and  charged  as  "special" 
expenses   amounting    to  $1,085.      This    was 
charged  in  the  guarantied  sum,  and  allowed 
by  the  court  below.    These  expenditures,  like 
the  contracting  expense  hereinbefore  referred 
to,  were  a  part  of  the  price  the  plaintiff  had 
actually  paid  for  the  contracts  turned  over  to 
the  defendant,  which  expenditures  presuma- 
bly would  have  been  repaid  to  the  plaintiff, 
had  it  completed  the  contracts,  by  the  prof- 
Its  arising  from  such  performance.    The  de- 
fendant has  taken  the  benefit  of  all  these 
contracts,  and  it  knew  or  might  have  known 
before  it  assumed  them  just  what  the  plahi- 
tiff  had  actually  expended  upon  them  up  to 
May  12,  1900,  and  It  agreed  to  repay  such 
expenditure.    Upon  the  facts  found  and  upon 
the  construction  hereinbefore  put  upon  con- 
tracts B  and  C,  we  think  the  trial  court  was 
Justified  In  holding  that  the  sums  last  above 
mentioned  were  properly  chargeable  In  said 
guarantied  sum. 

In  the  remaining  reason  of  appeal  it  Is  al- 
leged. In  substance,  that  the  trial  court  erred 
In  Its  construction  of  the  phrase  "shop  cosr 
as  it  occurs  in  contracts  A,  B,  and  C,  In  the 
guaranty  of  profits.  To  understand  the  claim 
of  the  defendant  and  the  ruling  of  Uie  court 
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below  thereon  npon  Qila  part  of  the  case.  It 
la  neccBsary  to  state  tbe  Bubatance'of  some 
part  of  the  facts  found.  Prior  to  entering  In- 
to contracftB  A,  B,  and  G,  the  plaintiff  had 
works  of  Its  own  at  East  Berlin,  In  this  state, 
and  had  also  begnn  to  establish  works  in 
Pennsylvania,  and  by  said  contracts  these 
works  In  both  states  were  to  be  turned  over 
to  the  defendant  Prior  also  to  May,  1900, 
the  plaintiff,  in  order  to  enable  It  to  perform 
the  nncompleted  contracts  subsequently  as- 
sumed by  the  defendant,  had  made  subcon- 
tracts with  other  parties  having  works  of 
their  own  to  furnish  and  prepare  material 
and  to  perform  labor  necessary  to  be  done 
In  performing  the  uncompleted  contracts  as- 
sumed by  the  defendant,  all  of  which  materi- 
als, whether  work  was  done  npon  them  or 
not,  were  to  be  sent  directly  to  the  places 
where  the  nncompleted  contracts  were  to  be 
performed.  It  was  Under  snch  circumstances 
that  the  plaintiff  guarantied  to  the  defendant 
that  the  transferred  contracts  would  net  to 
the  defendant  a  certain  profit  of  the  shop  cost 
of  performing  them.  In  contract  A  the  gnar- 
anty  Is  upon  "the  total  shop  cost";  In  con- 
tract B  it  Is  npon  the  "shop  cost";  while  in 
contract  O  It  Is  upon  "the  total  shop  cost" 
"as  guarantied"  In  contract  B.  The  parties 
themselves  have  In  contract  B  agreed  npon 
the  meaning  of  the  words  "shop  cost"  as 
naed  In  said  three  contracts.  They  there  say 
"-hat  "the  term  'shop  cost*  shall  Include  la- 
bor, material,  and  general  shop  expense  f.  o. 
b.  cars  at  works  of  party  of  the  first  part"; 
1.  e.,  of  the  plaintiff.  The  defendant  claimed 
tbal  nnder  the  head  of  "shop  cost,"  as  used 
in  these  three  contracts,  "shipments  of  stnic- 
tnral  iron  and  steel  work  direct  from  mills 
to  sites  of  erection,  and  also  all  subcontracts 
for  carrying  out  the  transferred  contracts, 
shonld  be  indnded  in  determining  the 
amount  of  shop  cost  of  the  contracts  trans- 
ferred to  the  defendant,  and  that  the  expres- 
sion, 'f.  o.  b.  cars  at  works  of  the  party  of 
the  first  part,'  was  to  be  considered  as  a  pro- 
vision that  freight  was  not  to  be  included  in 
shop  cost."  The  trial  court  overruled  this 
claim,  and  held,  in  effect,  that  "shop  cost," 
as  nsed  in  these  three  contracts,  meant  shop 
cost  only  at  the  works  of  the  plaintiff  in  this 
state  and  in  Pennsylvania,  and  not  at  the 
works  of  other  parties^  We  think  this  ruling 
was  correct.  The  parties  themselves  have 
said  what  "shop  cost"  shonld  mean,  and  we 
see  no  good  reason  why  that  meaning  should 
not  prevail.  In  plain  terms  they  limit  that 
meaning  to  shop  cost  at  the  works  of  the 
plaintiff,  and  not  elsewhere.  Doubtless  their 
definition  greatly  narrows  the  meaning  which 
the  words  "shop  cost"  or  "total  shop  cost" 
would  bear  in  the  absence  of  snch  definition; 
but  they  had  the  right  to  adopt  such  a  defini- 
tion,- and,  having  done  so,  they  are  bound 
by  It 

There  Is  no  error.    The  other  Judges  con- 
curred. 

65A,-«7 


(7«  Conn.  E3) 

CBBIBN  T.  BROTHEBHOOD  OF  THB 

UNION. 

(Supreme  Conrt  of  Errors  of  Connecticut.   July 

24,  1903.) 

BENEFICIAL    ASSOCIATION— BT-LAW8— SUS- 
PENSION OF  MEMBER— RBINSTATB- 
MBNT— RIQHTS. 

1.  The  by-laws  of  a  beneficial  association  pro- 
vided that  the  death  benefit  of  a  member  dymg, 
within  183  days  from  his  admission,  of  any  of 
certain  named  diseases,  should  be  not  more  than 
$5,  bnt  in  other  cases  (500;  and  it  was  also 
provided  that  a  member  expelled  might  be 
reinstated  by  making  application  and  executing 
au  agreement  recognizing  the  by-law  in  regard 
to  death  within  183  days.  Bekf,  that  where  at 
a  meeting  of  the  local  branch  of  the  association 
an  entry  was  made  that  a  member  was  expelled, 
but  no  actual  vote  or  action  was  taken  on  the 
case,  and,  while  he  did  not  have  immediate  no- 
tice, he  did  have  notice  Of  the  snspension,  and 
did  not  appeal,  and  paid  no  assessments  for 
sereral  months,  when  he  was  reinstated,  and 
rigned  an  agreement  recognizing  the  by-law  as 
to  death  within  183  days,  he  acquired  a  new 
membership  on  reinstatement,  and  on  his  death, 
within  183  days  thereafter,  of  one  of  the  speci- 
fied diseases,  his  beneficiary  was  entitied  only 
to  fS. 

2.  It  appeared  that  the  registration  blank 
signed  by  insured  on  reinstatement  contained,  in 
addition  to  the  words  "witliln  183  days  from 
admission,"  the  Trords  "or  if  expelled  then  from 
the  date  of  reinstatement"  Beld,  that  the, 
question  whether  the  addition  was  anthorieed 
or  not  was  immaterial,  as  the  words  added 
nothing  to  the  force  of  the  by-law. 

Appeal  from  Court  of  Common  Pleas,  Fair- 
field County;  Howard  J.  Curtis,  Judge. 

Action  by  Bridget  O'Brien  against  the 
Brotherhood  of  the  Union.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Be- 
versed. 

John  J.  Phelan,  tor  appellant.  Thomas 
M.  CulUnan,  for  appellee. 

HAMERSLET,  J.  The  plaintiff  seeks  to 
recover  the  sum  of  $500,  claimed  to  be  due 
ber  by  force  of  a  contract  between  the  de- 
fendant association  and  its  dead  member, 
one  Daniel  P.  Cbnklln.  The  defendant  is  A 
secret  fraternal  society  or  order  organized 
under  the  laws  of  the  state  of  Pennsylvania. 
The  contract  In  question  Is  the  one  which 
arose  between  the  defendant  and  Oonklin 
npon  his  becoming  a  beneficial  member  of 
the  order,  and  its  nature  is  determined  by 
the  following  facts,  which  appear  from  the 
finding  of  the  trial  court,  Including  the  laws, 
forms,  and  rules  of  the  defendant,  made  a 
part  of  the  record.  The  order  is  governed 
by  an  organization  called  the  "Supreme 
Circle."  Membership  is  acquired  through 
local  circles,  subject,  in  states  where,  as  ap- 
pears to  be  the  case  In  this  state,  no  grand 
body  exists,  to  the  direct  Jurisdiction  of  the 
supreme  circle.  The  supreme  circle  admin- 
isters a  fnnd  called  the  "Funeral  Benefit 
Fund  of  the  Supreme  Circle."  Each  member 
of  this  fund  complying  with  the  rules  of  the 
order  is  entitled  at  his  death  to  the  payment 
of  a  death  benefit   The  amount  of  this  bene- 
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fit  Is  determined  by  section  16  of  article  16 
of  the  laws  of  the  supreme  circle,  as  follows: 
"The  death  benefit  of  a  member  of  this  fund, 
dying,  within  183  days  from  date  of  admis- 
sion, with  nephritis  (Bright's  disease),  phthi- 
sis, phthisis  pulmonalis  (consumption),  or 
Talvnlar  disease  of  the  he'art  shall  be  fire 
dollars  and  no  more.  In  all  other  cases  it 
shall  be  five  hundred  dollars."  Mo  one  can 
be  admitted  as  a  beneficial  member  of  the 
order  unless  he  is  "in  sound  bodily  health, 
and  between  the  age  of  18  and  45  years."  Any 
person  duly  admitted  by  Initiation,  reinstate- 
ment, or  admission,  by  card,  as  a  beneficial 
member  In  a  local  circle,  shall  thereby  be- 
come a  member  of  the  funeral  benefit  fund 
of  the  supreme  circle.  The  candidate  for  ad- 
mission in  the  local  circle  must  make  writ- 
ten application  upon  the  application  blank 
for  admission  Into  the  funeral  benefit  fund, 
acknowledging  his  familiarity  with  section 
16  of  article  16  of  the  supreme  laws,  and  ac- 
cepting membership  in  the  fund  on  these 
conditions,  and,  before  admission,  must  exe- 
cute an  agreement  with  the  supreme  circle 
upon  the  registration  blank,  whereby  he 
again  acknowledges  his  familiarity  with  sec- 
tion 15,  and  his  acceptance  of  membership  In 
the  fund  on  these  conditions.  The  only  con- 
tribution to  the  fund  required  of  members  la 
the  payment  of  50  cents  a  month,  or,  under 
certain  conditions,  of  60  cents  a  month. 
Members  may  be  expelled  for  nonpayment 
of  the  monthly  dues,  and  for  various  causes 
set  forth  In  the  laws.  A  member  suspended 
or  expelled  from  membership  in  a  local  circle 
for  any  cause  shall  forfeit  membership  in  the 
fund.  No  member  expelled  from  the  fund 
shall  be  again  admitted  or  reinstated  with- 
out again  making  application  on  the  appli- 
cation blank,  and  executing  the  agreement 
on  the  registration  blank.  The  officer  of  the 
supreme  circle,  called  the  "Supreme  Scroll 
Keeper,"  keeps  the  register  of  the  members 
of  the  funeral  benefit  fund;  recording  their 
admission,  expulsion,  and  reinstatement.  The 
officer  of  the  local  circle  called  the  "Honor- 
able Scroll  Keeper"  certifies  to  the  supreme 
scroll  keeper,  from  the  records  of  the  circle, 
the  admission  of  members  and  their  suspen- 
sion or  expulsion.  When  a  member  is  regis- 
tered by  the  supreme  scroll  keeper,  the  local 
circle  remains  responsible  for  the  montbly 
payment  of  his  dues  until  he  is  exi)elled  or 
suspended,  and,  if  it  fails  for  one  month  to 
make  this  payment,  the  circle  may  be  ex- 
pelled, and  all  its  members  thereby  forfeit 
membership  in  the  fund.  The  death  benefit 
is  payable  to  the  beneficiary  named  by  the 
member  in  bis  application,  or,  if  there  Is  no 
such  beneficiary,  to  certain  relatives  of  the 
deceased,  as  prescribed  by  their  rules,  or.  If 
there  are  no  such  relatives,  to  the  legal  heirs 
of  the  deceased. 

■  We  think  it  clear  that  the  contract  arising 
upon  the  admission  of  a  beneficial  member 
Involves  on  the  part  of  the  defendant  an 
agreement  to  pay  upon  the  death  of  a  mem- 


ber to  his  beneficiary  the  sum  of  $5  in  case 
he  dies,  tiom  any  one  of  the  diseases  named, 
within  183  days  from  the  date  of  his  admis- 
sion, and  in  case  he  does  not  die  from  one  of 
those  diseases,  or  dies  after  the  expiration 
of  the  183  days,  to  pay  to  his  beneficiary  the 
sum  of  $500,  and  Involves  on  the  iiart  of  the 
member  an  agreement  to  pay  his  circle  tlie 
monthly  dues  required,  and  his  acceptance 
of  the  laws  of  the  order  relating  to  tlie  ad- 
ministration of  the  funeral  benefit  fund  and 
expulsion  from  the  fund,  and  the  same  con- 
tract arises  whenever  a  former  member  is 
reinstated  after  suspension  or  expulsion. 

It  further  appears  that  Conklin  was  duly 
entered  on  the  register  of  the  supreme  circle 
as  a  member  of  the  funeral  benefit   fnnd, 
through  admission  as  a  beneficial  member  of 
the  Ferris  Bishop  Circle,  No.  6,  on  February 
20,  1899;  that  he  did  not  pay  his  dues  for  the 
months  of  July,  August,  September,  and  Oc- 
tober, 1900,  as  required  by  the  laws.    At  a 
meeting  of  the  local  circle  held  October  15, 
1900,  record  was  made  of  Conklln's  suspen- 
sion for  nonpayment  of  dues.    On  October 
29th  the  honorable  scroll  keq>er  certlfled  to 
the  supreme  scroll  keeper  the  repulsion  of 
Conklin  for  nonpayment  of  dues,  and  on  Oc- 
tober Slst  the  supreme  scroll  keeper  recorded 
the  expulsion.    On  December  3,  190O,  Conk- 
lin attended  a  meeting  of  his  circle,  and  paid 
his  Indebtedness  to  the  circle  for  the  funeral 
benefit  fund  dues  up  to  the  time  of  his  ex- 
pulsion,   including    the    dues    for    October, 
which  were. payable   on  the   15th   of   that 
month;    being  the  date  of   the  last   stated 
meeting  for  the  month.    Having  thus  made 
good  his  standing  in  the  circle,   he  after- 
wards, on  January  21,  1901,  made  applica- 
tion for  reinstatement  In  the  funeral  benefit 
fund— signing,   as  required,   the  application 
blank— was  elected   to   membership    of   the 
fxmd  by  the  circle,  executed  the  requisite 
agreement  with  the  supreme  circle  upon  the 
registration  blank,  and  paid  the  registration 
fee.    The  written  application  and  agreement 
were  duly  forwarded  to  the  supreme  scroll 
keeper,  and  by  him  duly  recorded  February 
1,  1901;  the  written  agreement  being  retain- 
ed by  the  supreme  circle,  as  its  laws  require 
when  the  admission  of  a  member  Is  register- 
ed.   July  1,  1901,   Conklin  died  of  phthisis 
pulmonalis.    Proofs  of  his  death  were  duly 
made  out  and  presented  to  the  supreme  cir- 
cle.   Upon  this  state  of  facts,  it  is  clear  that 
the  plaintifC  is  entitled  to  recover  $5,  and  Is 
not  entitled  to  recover  $500. 

Upon  the  trial,  the  validity,  under  the  rules 
of  the  order,  of  Conklln's  expulsion  from  the 
funeral  benefit  fund,  was  contested.  In  re- 
spect to  this  claim  the  court  found  the  fol- 
lowing facts:  At  the  meeting  of  th4  circle 
held  October  15,  1900,  the  honorable  register 
called  ott  the  name  of  Conklin  for  nonpay- 
ment of  assessment  for  the  funeral  benefit 
fund  of  the  supreme  circle,  and  then  entered 
in  his  funeral  benefit  fund  book  of  the  su- 
preme circle  the  BU8];>ension  of  Conklin  on 
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that  day.  The  honorable  scroll  keeper  en- 
tered in  his  book  at  said  meeting  the  suspen- 
sion of  CJonklin  for  nonpayment  of  dues.  No 
action  was  taken  at  said  meeting  in  reference 
to  said  Conklln,  by  vote  or  otherwise,  and  the 
entries  in  said  books  were  based  on  the  ac- 
tion of  the  honorable  register.  From  these 
facts.  In  connection  with  the  other  facts  ap- 
pearing in  the  finding,  the  court  drew  the 
conclusion  that  Conklln  at  the  time  of  his 
death  had  been  a  member  of  the  funeral 
benefit  fund  for  more  than  183  consecutive 
days.  In  this  we  think  the  court  erred.  It 
was  the  duty  of  the  honorable  register  to 
keep  an  accurate  account  between  the  circle 
and  each  member,  to  notify  each  member 
monthly  of  his  Indebtedness  to  the  funeral 
benefit  fund,  and  at  the  end  of  each  semian- 
nual term  to  report  to  the  circle  the  names 
of  all  members  liable  to  suspension.  It  was 
the  duty  of  the  honorable  scroll  keeper  to 
keep  an  accurate  record  of  the  proceedings 
of  the  circle.  By  the  supreme  laws,  a  person 
suspended  from  membership  in  a  circle  for- 
feits membership  in  the. fund,  imless  he  giyes 
immediate  notice  of  appeal  upon  receiving 
notice  of  the  suspension.  The  suspension 
without  appeal  apparently  operates  as  ex- 
pulsion from  the  fund.  It  was  the  duty  of 
the  circle  to  transmit  to  the  supreme  circle 
all  expulsions  as  soon  as  the  action  takes 
place,  and  this  duty  devolved  ou  the  honor- 
able scroll  keeper,  acting  for  the  circle.  _  As- 
suming, however,  that  the  failure  to  take  an 
actual  vote  at  the. meeting  of  the  circle  ren- 
dered its  action  in  transmitting  his  expulsion 
to  the  supreme  circle  unlawful,  and  that 
Conklln  did  not  have  immediate  notice  of 
this  action,  yet  it  clearly  appears  that  on  the 
following  December  3d  he  did  have  notice 
of  his  suspension  from  the  circle,  and  conse- 
quent expulsion  from  the  fund,  and  did  not 
appeal  from  this  action,  and  elected  to  accept 
this  action,  and  received  the  benefit  of  ex- 
emption from  payment  of  dues  for  the  suc- 
ceeding months,  and  on  the  following  Janu- 
ary 21st,  still  retaining  the  benefit  of  non- 
membership  during  the  months  of  November 
and  Deceml}er,  applied  for  reinstatement  in 
the  funeral  benefit  fund,  and  entered  Into  a 
written  agreement  with  the  supreme  circle 
whereby  the  benefits  of  nonmembershlp  from 
the  date  of  his  expulsion  to  that  of  his  rein- 
statement were  secured  to  him,  and  the  date 
of  his  admission  to  membership  in  the  fund 
as  an  expelled  member  reinstated  was  con- 
clusively determined  as  between  him  and  the 
supreme  circle.  Notwithstanding  any  failure 
to  follow  the  rules  of  the  order  in  the  expul- 
sion of  Conklln  on  October  15th,  he  has  by 
'his  subsequent  acts  severed  the  membership 
acquired  by  his  initiation,  and  acquired  a 
new  membership  by  his  reinstatement  His 
right,  therefore,  to  a  death  benefit,  depends 
on  the  agreement  he  made  with  the  supreme 
circle  on  January  21,  1901.  By  that  agree- 
ment the  amount  of  the  ben^t  Is  fixed  at 
$5  In  case  he  dies  within  183  days  from  its 


date.  It  appears  that  the  registration  blank 
upon  which  this  agreement  was  executed  con- 
tains an  addition  to  the  words  "within  183 
days  from  the  date  of  admission  to  thla 
fund,"  of  the  words  "or  if  expelled  then  from 
the  date  of  reinstatement."  It  ia  Immaterial 
whether  the  use  of  this  addition  was  author- 
ized or  not  The  words  add  notMng  to  the 
force  of  section  15  of  the  funeral  benefit  fund 
laws.  They  are  merely  a  gloss,  accurately 
expressing  the  meaning  of  that  section. 

There  is  no  occasion  to  consider  questions 
arising  upon  other  defenses  made  by  the  de- 
fendant. Upon  the  facts  as  found  by  the 
court,  the  plaintiff  Is  entitled  to  a  Judgment 
for  $5,  and  is  not  entitled  to  a  Judgment  for 
$500.  No  question  as  to  costs  is  properly 
presented  by  this  appeal. 

The  Judgment  of  the  court  of  common 
pleas  is  reversed.  A  further  hearing,  limited 
to  the  question  of  costs,  may  be  had,  and 
Judgment  rendered  in  accordance  with  this 
opinion.    The  other  Judges  concurred. 


(7«  Conn.  70) 
BA8SBTT  T.  CITY  OP  NEW  HAVBN 
(two  cases). 

(Supreme  Gourt  of  Errors  of  Connecticat    July 
24,  1903.) 

MUNICIPAL  COURT— SHTWERS—ABSBSSMBNTS  — 
DETERMINATION  OF  BENEFITS— ARBITRARY 
RULE  —  FRONT-FOOT  RULE  —  BXCBSSIVB  AS- 
SESSMENT. 

1.  On  appeal  in  an  application  for  relief  from 
a  sewer  assessment,  findings  of  the  lower  court 
that  the  aewer  benefits  the  land  assessed  to  the 
amonnt  of  the  assessment,  and  that  the  aasesa- 
ment  is  a  reasonable  part  of  the  cost  of  con- 
struction, conclusively  disposes  of  any  claim 
based  on  a  disproportionate  and  excessive  as- 
sessment 

2.  Where  the  authorities  of  a  city,  in  making 
an  assessment  for  a  sewer  througn  a  certain 
street  used  as  a  "guiding  basis"  in  their  action 
a  certain  sum  per  front  foot  calculated  on  a 
previous  experience  with  a  system  of  sewers, 
such  action  did  not  invalidate  the  assessment, 
in  the  absence  of  any  showing  that  the  scheme 
was  adopted  and  applied  arbitrarily,  and  with- 
out a  finding  that  the  special  benefit  would  be 
fairly  and  justly  apportioned  by  the  application 
of  such  scheme. 

3.  In  an  application  for  relief  from  a  special 
assessment  for  a  sewer,  an  objection  that  the 
assessments  were  laid  after  reference  to  the 
bureau  of  compensation,  and  not  by  the  original 
and  independent  action  of  the  court  of  common 
council,  was  of  no  merit;  it  being  sufficient 
that  the  court  adopted  the  report  of  the  bureau. 

4. 12  Sp.  Laws,  p.  1139,  8  85,  provides  that  the 
amount  of  the  assessment  for  benefits  by  reason 
of  any  work  or  improvements  shall  not  exceed 
the  cost;  but  by  page  1150,  (  135,  the  cost  of 
constructing  a  main  sewer,  into  which  another 
sewer  is  discharged,  may  be  taken  into  consid- 
eration in  making  an  assessment  for  tlie  latter 
sewer.  Held  that  where  the  total  assessment 
on  a  sewer  for  a  certain  avenue  amounted  to 
$100  more  than  the  cost  of  constructing  the 
sewer  in  such  avenue,  the  excess  did  not  in- 
validate the  assessment;  the  new  sewer  having 
been  discharged  into  another. 

5.  The  assessment  was  not  excessive;  the 
new  sewer  not  being  limited  to  the  avenue  In 
question,  and  the  cost  of  the  entire  sewer  hav- 
ing exceeded  by  several  thousand  dollars  the 
assessment  made  on  its  account 
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.  Aptieal  fMm  Superior  Coart,  New  Haven 
County;  William  S.  Case,  Judge. 

AppUcatlons  by  Sarah  B.  Bassett  for  relief 
from  gewer  assesBtnenta  Imposed  by  the  city 
of  New  Haven.  From  Judgments  confirming 
tbe  assesBmeut,  applicant  appeals.    Affirmed. 

7obn  K.  Beach  and  John  W.  Bristol,  for 
appellant    Leonard  M.  Daggett,  for  appellee; 

PRENTIOB,  J.  These  two  cases  were 
tried  below  and  argued  before  us  together. 
As  tbey  involve  substantially  the  same  state 
of  facts  and  tbe  same  questions  of  law,  save 
ta  one  minor  particular,  they  may  now  be 
considered  by  us  in  a  like  manner. 

In  April,  1897,  the  court  of  common  council 
iMC  the  defendant  dty,  after  compliance  with 
Qie  necessary  itrelimlnary  action,  awarded  a 
contract  for  the  construction  of  a  sewer  ex- 
tending through  Shelton  avenue  and  Ivy  and 
Newhall  streets,  and  connecting  at  the  cor- 
ner of  Newhall  and  Division  streets  with  a 
sewer  already  built,  through  which,  and  other 
laterals  and  mains,  service  to  the  outlet,  two 
miles  distant  from  Newhall  street,  was  ob- 
tained. The  construction  having  been  com- 
pleted prior  to  May  31,  1898,  the  assessment 
of  benefits  therefor  was  referred  to  the  bu- 
reau of  compensation.  This  board,  after  due 
notice  and  hearing,  made  its  report  This 
report  took  the  form  of  three  reports,  in 
which  the  assessments  made  against  the  abut- 
ting landowners  upon  the  three  streets 
through  which  the  sewer  extended  were  sep- 
arated; each  report  dealing  only  with  the 
assessments  made  against  the  landowners 
upon  a  single  street.  Tbe  applicant,  being  a 
landowner  ui)on  Shelton  avenue  and  Ivy 
street  l)ad  assessments  made  against  her  In 
the  reports  Involving  those  portions  of  the 
sewer.  These  reports  were  afterwards  ac- 
cepted by  the  court  of  common  council,  where- 
upon the  applicant  began  these  proceedings, 
praying  that  the  several  assessments  made 
against  her  be  annulled.  The  first  case  in 
the  order  of  the  docket  grows  out  of  the  Ivy 
street  assessment;  the  second,  out  of  the 
Shelton  avenue  assessment  The  total  cost 
of  the  sewer  was  $16,288.81.  The  assessment 
along  Shelton  avenue  amounted  to  $5,733.36; 
along  Ivy  street  to  $2,854.62;  and  along 
Newhall  street  to  $3,271.67;  the  total  amount 
bejng  $11,859.63.  By  an' apportionment  made 
at  the  time  of  tbe  trial  of  the  appeals  in 
the  superior  court  of  the  cost  of  the  sewer, 
which  was  an  entire  gross  sum,  and  so  car- 
ried upon  the  books  of  the  director  of  public 
works,  it  appeared  that  the  cost  of  the  Shel- 
ton avenue  portion  of  the  sewer  was  $5,623.- 
79.  All  the  assessments  along  the  entire 
length  of  the  sewer  were  made  at  the  tml- 
form  rate  of  $1.75  per  front  foot  except  that 
a  7S-foot  allowance  was  made  upon  one  side 
of  comer  lots.  At  the  comer  of  Shelton  ave- 
nue and  Ivy  street  this  allowance  was  made 
oo  the  Ivy  street  side.  "About  the  year  1871 
a  general  sewerage  system  was  planned  for 


tbe  dty  of  New  Haven,  In  accordance  with 

which  plan  the  sewers  in  said  city  have  since 
been  constructed.  At  that  time  an  estimate 
was  made  of  the  probable  cost  of  the  sewer 
system  so  planned,  including  main  sewers. 
outlets,  and  laterals,  or  branch  sewers,  and 
such  total  estimated  cost  was  divided  into 
three  equal  parts.  Upon  tbe  supposition  that 
one  of  such  third  parts  would  be  met  by  tbe 
city  from  general  taxation,  and  that  the  other 
two-thlrda  would .  be  paid  by  the  owners  of 
property  adjoining  tbe  streets  in  which  such 
sewers  might  be  constracted,  the  two-thirds 
(ft  such  total  estimated  cost  was  divided  by 
the  total  frontage  of  land  in  the  city  upon 
the  streets  In  which  sewers  might  be  con- 
stmcted,  and  the  result  thus  obtained  was 
approximately  $1.75  per  front  foot  Said 
■  computation  was  made  by  the  dty  engineer 
and  by  those  by  whom  said  g;eneral  plan  was 
devised,  and  said  result,  namely,  $1.75  per 
front  foot  was  adopted  by  them  as  a  guiding 
basis  upon  which  assessments  for  sewers 
might  be  figured,  in  the  expectation  that  tf 
tbe  assessments  were  so  figured,  It  would  re- 
sult In  the  city  paying  a  third  of  the  total  cost 
of  the  sewerage  system,  the  property  own- 
ers on  one  side  of  tbe  street  paying  a  third, 
and  the  owners  on  the  other  side  paying  s 
third.  Since  said  plan  was  devised  and  said 
computation  made,  it  has  been  the  practice 
for  the  department  of  public  works,  tbrongb 
the  dty  engineer,  to  furnish  to  the  board  or 
bureau  of  compensation,  when  about  to  make 
an  assessment  of  benefits  for  a  sewer,  a  map 
of  the  street  or  streets  upon  which  such  sew- 
er has  been  constructed,  showing  the  names 
of  those  owning  property  on  each  side  of  such 
street  or  streets,  and  their  respective  front- 
ages, and  also  showing  in  figures  upon  each 
of  such  lots  what  the  amount  of  tbe  assess- 
ment would  be  if  it  should  be  laid  at  tbe 
rate  of  $1.75  per  front  foot  It  has  been  the 
practice  of  the  members  of  said  bureau,  after 
hearing  the  parties  interested  and  after  an 
inspection  of  the  premises,  to  accept  and 
adopt  the  computation  so  made  by  tbe  dty 
engineer,  and  lay  the  assessments  according- 
ly, except  in  particular  Instances,  where,  by 
reason  of  the  situation  of  property,  irregular- 
ity in  dimensions,  character  of  the  property 
or  of  its  use,  or  other  drcumstances,  the  own- 
ers of  such  property  were  not,  in  the  Judg- 
ment of  tbe  bureau,  benefited  by  tbe  con- 
struction of  a  sewer  as  much  as  $1.75  per 
front  foot  or  to  so  great  an  extent  as  were 
the  owners  of  property  not  presenting  such 
unusual  features.  In  such  particular  In- 
stances it  was  tlie  practice  c^  the  board  to 
exercise  its  Judgment  in  determining  to  what 
extent  the  owners  of  such  property  should  be 
assessed."  This  practice  was  followed  In  the 
making  of  the  assessments  In  question,  and 
the  figures  entered  by  the  city  engineer  upon 
Ills  map  of  the  work  as  the  result  of  his  com- 
putations at  the  rate  of  $1.75  per  front  foot 
were,  without  change,  adopted  by  the  bureau 
of  compensation  as  the  assessments  'against 


Digitized  by 


Google 


Oqul) 


BASSBTT  T.  CITY  OF  NEW  HAVEN. 


681 


tbe  property  ow&«ni.  The  appUcanfs  prop- 
erty against  which  the  assessments  -were  laid 
is  ontlylog,  undeveloped  property,  on  the 
market  for  sale.' 

The  iappeals  assign  as  reasons  therefor  the 
orermllDg  of  certain  claims  that  the  assess- 
ments  In  qnestlon  were  Illegal  and  unauthor- 
ised for  sabstantlally  the  following  reasons: 
(1)  That  they  were  not  laid  In  acoordanee 
with  the  city  charter;  (2)  that  they  were  not 
laid  with  reference  to  special  benefits  re- 
ceived; (8)  that  they  were  not  proportional 
or  reasonable  parts  of  the  expense  of  the 
work;  (4)  that  the  authority  laying  them  did 
not  assess  upon  the  applicant  and  thetitber 
landowners  a  proportional  and  reasonable 
part  of  the  expense  of  constmctiou,  and  did 
not  estimate  the  particular  amount  of  such 
expense  to  be  paid  by  them;  (6)  that  tbe  as- 
sessments were  calculated  as  a  proportional 
part  of  the  estimated  cost  of  the  entire  dty 
sewer  system,  constructed  and  to  be  con- 
structed; (6)  that  the  assessments  were  not 
fixed  with  reference  to  the  cost  of  the  sewer 
In  the  street  In  question,  but  with  reference 
to  tbe  total  estimated  cost  of  the  whole  city 
system;  and  (7)  that  tbe  rule  of  assessment 
adopted  was  one  of  uniform  assessment  per 
front  foot  throughout  the  dty. 

These  reasons  relate  in  part  to  the  manner 
of  assessment,  and  In  part  to  the  results  ar- 
rived at  In  so  far  as  they  relate  to  tbe  re- 
sults, the  finding  effectually  negatives  them. 
It  Is  distinctly  found  that  the  sewer  In  each 
street  In  fact  benefited  the  land  assessed  to 
the  amount  of  the  assessment  and  more;  that 
the  total  amount  assessed  upon  the  owners 
of  property  upon  the  three  streets  was  a  pro- 
portional and  reasonable  part  of  tJie  cost  of 
construction  of  the  sewer,  and  the  total  sum 
assessed  upon  the  property  owners  by  each 
of  the  three  reports  likewise  a  proportional 
and.  reasonable  part  of  the  expense  of  said 
constructian;  and  that  the  particular  amount 
of  such  expense  so  estimated  to  be  paid  by 
the  complainant  upon  such  assessment  was 
a  reasonable  and  proportional  part  of  the  ex- 
penses of  the  construction  of  said  sewer. 
iThls^., finding  conclusively  disposes  of  any 
claim  based  upon  a  disproportionate  and  ex- 
'cessive  assessment. 

The  results  having  thus  been  found  to  be 
^rrect  ones,  we  have  only  to  consider  tbe 
objections  urged  as  to  the  methods  by  which 
they  were  reached.  These  latter  objections, 
as  they  are  stated,  naturally  fall  into  two 
general  groups,  to  wit,  those  which  urge  that 
the  assessments  were  not  made  with  refer- 
ence to  special  benefits,  and  those  which  In- 
sist that  they  were  not  laid  solely  with  re- 
gard to  the  particular  public  work  In  ques- 
tion. The  charter  provides  that,  In  estimat- 
ing the  reasonable  part  of  tbe  expense  of  any 
■ewer  for  the  purposes  of  assessment,  the 
coat  of  constructing  any  main  or  trunk  sewer 
Into  and  through  which  such  other  sewer 
Is  discharged  may  be  taken  into  considera- 
tion.   Save  as  the  assessing  authority  may 


have  acted  under  this  grant  of  power,  the 
objections  of  the  second  form  do  not  in  the 
present  case  differ  In  principle  from  those  of 
the  first,  and  call  for  no  separate  discussion. 
Broadly  stated,  all  the  applicant's  objections 
to  the  method  of  assessment  resolve  them- 
selves into  a  single  general  objection,  to  the 
effect  that  the  assessments  in  question  were 
laid  by  the  application  of  a  front-foot  rule, 
determined  upon  and  adopted  arbitrarily, 
and  upon  the  basis  of  an  entire  City  sewerage 
system,  and  not  laid,  as  the  charter  dearly 
requires,  upon  the  basis  of  special  benefits 
received  from  the  public  work  in  question. 
The  fallacy  of  the  argument  made  in  sup- 
port of  this  contention  exists  in  the  assump- 
tions of  fact  that  are  made.  We  look  through 
the  record  In  vain  for  support  for  the  assum- 
ed proposition  that  the  assessments  were  not 
In  fact  made  with  a  sole  regard  for  the  si>e- 
dal  benefits  deemed  by  the  assessing  au- 
thority to  have  accrued  from  the  construc- 
tion of  the  line  of  sewer  which  was  the  oc- 
casion of  the  assessment.  ▲  front-foot  at- 
sessment  was.  Indeed,  made,  but  such  assess- 
ments are  not  by  any  means  necessarily  in- 
consistent with  an  application  of  the  special- 
benefit  rule.  Common  knowledge  proves  that 
not  Infrequently  the  front-foot  rule  furnishes 
as  fair  an  expression  of  the  proportionate 
benefits  received  as  any  other  process.  It  Is 
true  that  the  bureau  of  compensation  used  as 
"a  guiding  basis"  for  their  action  a  scheme 
long  since  worked  out  by  others,  and  a 
schedule  mathematically  prepared  according 
to  such  scheme.  But  It  by  no  means  appears 
that  this  scheme  and  schedule  were  adopted 
and  applied  arbitrarily,  and  without  a  pre- 
liminary finding  that  the  special  benefits 
would  be  fairly  and  justly  apportioned  In  the 
situation  in  hand  by  their  application.  It  Is 
true,  also,  that  this  scheme  was  originally 
formulated  with  a  regard  for  the  entire  pro^ 
posed  system  of  city  sewerage,  and  Its  esti- 
mated cost.  That  fact,  however,  has  no 
significance,  save  as  a  tribute  to  the  fore- 
sight of  the  originators  of  the  scheme.  If  it 
appears  that  the  results  worked  out  by  them, 
taking  a  broad  view  of  the  whole  dty  situa- 
tion, in  fact  accomplished  In  this  particular 
instance  what  It  was  designed  to  accom- 
plish, and  did  in  fact  represent  a  correct 
assessment  of  the  cost  of  this  particular  line 
of  sewer,  based  upon  special  benefits.  The 
adoption  and  applicatioji  In  the  laying  of 
assessments  of  a  rule  of  any  sort,  and  from 
whatever  source  derived,  is  not  in  violation 
of  a  requirement  that  they  be  laid  with  re- 
gard to  special  benefits,  If  that  rule  is,  in 
the  discretion  and  judgment  of  the  assessing 
authority,  chosen  for  the  reason  that  it  leads 
to  the  required  result.  The  supreme  requis- 
ite of  an  assessment  proportioned  to  special 
benefits  is.  In  the  absence  of  specific  legisla- 
tive directions,  the  exercise  of  judgment  and 
discretion  by  tbe  assessing  authority  in  the 
choice  of  means  or  otherwise  to  the  end  that 
tbe  required  results  may  be  reached.    Given 
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snch  results,  and  snch  an  exercise  of  judg- 
ment and  discretion  in  reaching  them,  no  as- 
sessment can  be  successfully  assailed  upon 
the  ground  that  it  Is  not  made  upon  the  baala 
of  special  benefits. 

The  findings  of  fact  in  these  cases  plainly 
disclose  that  whatever  rule  was  adopted  was 
not  adopted  as  an  arbitrary  one,  or  as  one 
which  the  bureau  of  compensation  was  bound 
to  apply,  but  as  one  which  appealed  to  the 
judgment  of  its  members  as  one  fairly  lead- 
ing, as  it  did  in  fact,  to  the  results  to  be  se- 
cured, to  wit,  an  assessment  of  a  proportional 
and  reasonable  part  of  the  expense  of  the 
public  work  in  hand  upon  the  basis  of  special 
benefits.  The  parties  Interested  were  heard, 
the  premises  inspected,  and  neither  the  front- 
age method  nor  the  $1.75  rate  adopted  until 
it  appeared,  as  the  result  of  such  hearing  and 
examination,  that  their  adoption  would  lead  to 
the  required  result.  The  finding  with  regard 
to  the  method  pursued  by  the  bureau  of  com- 
pensation clearly  negatives  any  other  assump- 
tion. 

A  few  Incidental  questions  demand  a  pass- 
ing consideration.  We  have  treated  the 
court's  finding  as  to  the  results  of  the  assess- 
ments made  as  stating  the  fact  The  appli- 
cant, however,  takes  Issue  with  this  portion 
of  the  finding,  and  contends  that,  as  a  matter 
of  law,  it  cannot  be  true  that  the  assessments 
laid  embodied  a  distribution  of  a  reasonable 
and  proportional  share  of  the  expose  of  the 
construction  of  the  sewer  In  question  npon 
the  property  owners  specially  benefited  there- 
by, and  made  upon  the  basis  of  the  special 
benefits  accruing  to  each,  and  urges  that  nec- 
essarily, and  as  a  matter  of  law,  the  assess- 
ments, as  made,  and  upon  the  basis  adopted, 
must  have  produced  and  did  produce  dispro- 
portionate results,  and  results  excessive  as 
to  the  applicant.  It  is  quite  clear  that  so 
sweeping  a  general  statement  cannot  be  justi- 
fied. The  court  has  found  nothing  which 
could  not  readily  be  true. 

The  applicant's  brief  objects  to  the  assess- 
ments, for  the  reason  that  they  were  actually 
laid  by  the  bureau  of  compensation,  after  ref- 
erence to  it  by  the  court  of  common  council, 
and  not  by  the  original  and  independent  ac- 
don  of  said  court.  The  finding  negatives 
such  an  assumption.  It  is  found  that  the 
court  of  common  council  passed  upon  and 
adopted  the  report  which  the  bureau  of  com- 
pensation made  to  it  In  so  doing  It  exercised 
its  judgment  and  discretion,  and  the  assess- 
ments became  its  assessments. 

The  assessment  made  against  the  appli- 
cant's land  fronting  on  Shelton  avenue  is  par- 
ticularly objected  to,  as  being  in  violation  of 
that  provision  of  the  city  charter  ^which  di- 
rects that  the  whole  amount  of  assessments 
for  benefits  by  reason  of  any  work  or  im- 
provement shall  in  no  case  exceed  the  cost 
thereof.  12  Sp.  Laws,  p.  1139,  {  85.  It  ap- 
pears that  the  total  assessments  along  said 
avenue,  which  were  separated  Into  an  Inde- 
pendent report,  amounted  to  $5,733.36,  while 


the  computed  cost  of  that  portion  of  tbe  en- 
tire line  of  sewer  was  $6,623.79.  TUa  con- 
tention is  beset  with  two  diflDicnltles:  In  tbe 
first  place  the  charter  provides,  as  we  bave 
seen,  tliat  in  estimating  the  reasonable  part 
of  the  expense  of  any  sewer  for  the  purposes 
of  assessment  "the  cost  of  constructing  any 
main  or  trunk  sew^,  into  or  through  -wbich 
such  other  sewer  is  discharged,  may  be  tak- 
en Into  consideration."  12  Sp.  Laws,  p.  1150, 
i  135.  In  the  present  case  tbe  newly  con- 
structed sewer  sought  the  harbor  through 
two  miles,  of  other  sewers,  some  of  -which 
cost  as  high  as  $38  per  foot  to  construct.  In 
tbe  second  place  tbexe  remain  the  facta  that 
the  newly  constructed  sewer  was  one  not 
limited  to  Shelton  avenue,  and  tliat  tbe  cost 
of  the  entire  sewer  exceeded  by  several  thou- 
sand dollars  the  assessments  made  on  its  ac- 
count As  it  is  unnecessary  to  acenmolate 
justifications  for  the  assessment,  it  la  need- 
less to  follow  the  applicant's  nicely  critical 
argument,  which  seeks  to  give  significance  to 
the  separation  of  assessment  reports,  which 
for  some  reason  was  resorted  to. 

There  is  so  error.  The  other  Jadgea  con- 
curred. 

(78  Oonn.  107) 
BARLOW  BROS.  CO.  T.  JOHN  W.  QAFF- 

NEY  &  CO.  et  al.  ' 
(Supreme  Court  of  Errors  of  Connecticut.    July 
24,  1903.) 

UBCHAKICS'  LIENS-CONTRACTOR  UNDER  SUB- 
CONTRACTOR—PREVIOUS PAYMENT   or 
SUBCONTRACTOR— EFFECT. 

LGen.  St  (Revision  1902)  f  4135,  glvsa  a 
lien  to  one  furnishing  material  or  services  un- 
der agreement  with  or  consent  of  tiie  owner. 
Section  4137  requires  persons  who  are  neither 
contractors  nor  subcontractors  under  written 
contracts  assented  to  by  the  owner  to  serve  a 
specified  notice  on  the  owner,  and  provides  that 
no  subcontractor,  without  a  written  contract, 
"and  no  person  who  furnishes  material  or  ren- 
ders services  by  virtue  of  a  contract  with  tbe 
original  contractor  or  any  subcontractor,"  shall 
be  required  to  obtain  the  owner's  consent  as 
provided  in  section  4135,  in  order  to  claim  a  lien 
under  section  4137.  Held,  that  a  contractor 
under  a  subcontractor  could  claim  a  Uen  under 
section  4137. 

2.  The  fact  that  a  contractor  has  paid  a  sub- 
contractor before  a  contractor  under  the  latter 
makes  a  claim  of  lien  will  not  relieve  the  con- 
tractor, the  statute  not  requiring  that  the 
lienor's  principal  should  be  unpaid. 

Appeal  from  Superior  Court,  New  Haven 
County. 

Action  by  the  Barlow  Bros.  Company 
against  John  W.  Gaffney  &  Ca  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Reversed. 

Nathaniel  R.  Bronson,  Edwin  S.  Hunt,  and 
Wilson  H.  Pierce,  for  appellant  Lncien  P. 
Burpee  and  Terrence  F.  (3armody,  for  ap- 
pellees. 

TORRANCE,  C.  J.  The  bond  In  suit  -was 
made  by  John  W.  Gaffney  &  Co.  as  prin- 
cipals, and  the  other  defendants  as  sureties, 
and  was  given  for  tbe  release  of  a  mechanic's 
lieu  claimed  by  tbe  plaintifl  upon  certain 
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premises  in  Waterbury.  The  condition  of  the 
bond  recited  tbe  facts  upon  whlcb  tbe  lien 
was  claimed,  and  ended  wltb  these  vrords: 
"Now,  therefore,  If  said  John  W.  Gaffney 
and  Company  shall  well  and  truly  pay  to  Tbe 
Barlow  Brothers  and  Company  all  that 
money  that  may  be  Justly  and  legally  due 
It,  with  Interest  and  costs,  under  said  me- 
chanic's Uen,  this  bond  shall  be  void,  other- 
wise good  and  Talid."  Tbe  sum  claimed  by 
way  ol  Uen  la  fl,225,  and  the  answer,  in 
substance,  admits  that,  if  the  Uen  is  a  vaUd 
one,  this  sum,  with  Interest,  la  due  upon  the 
bond. 

The  controlling  facta  relating  to  the  vaUd- 
Ity  of  the  Uen  are  these:  On  January  3, 
1902,  Gaffney  &  Co.  entered  Into  a  written 
contract  with  an  ecclesiastical  corporation 
of  Waterbury,  owning  land  there,  to  erect 
and  complete  a  building  on  said  land;  and 
on  the  6th  day  of  the  same  month  Gaffney 
&  Co.  contracted  with  a  corporation  caUed 
the  Seeley  &  Upham  Company  to  do  the 
plumbing  work  on  said  building.  Subse- 
quently, in  January,  1902,  the  Seeley  &  Up- 
ham Company  snblet  the  plumbing  contract 
to  the  plaintiff.  The  plaintiff  completed  said 
plumbing  work  on  tbe  SOth  of  August,  1902, 
but  has  been  paid  nothing  thereon.  On  the 
28th  of  August,  Gaffney  &  Co.  paid  the  Seeley 
&  Uphaip  Company  in  full  for  said  plumbing 
work.  On  September  27,  1902,  the  plaintiff 
gare  written  notice  to  tbe  ecclesiastical  cor- 
poration, as  required  by  law,  of  its  Inten- 
tion to  daim  a  Uen  upon  said  building  and 
land  for  said  plumbing  work,  and  three  days 
later  filed  its  certificate  of  Uen  as  required 
by  law.  When  said  certificate  was  filed 
there  was  due  to  Gaffney  &  Co.  from  said 
ecclesiastical  corporation  the  sum  of  about 
^,000.  On  the  sole  ground  that  in  doing 
this  plumbing  work  the  plaintiff  was  a  sub- 
contractor of  the  Seeley  &  Upham  Company, 
tbe  trial  court  held  that  the  plaintiff,  under 
our  law,  was  not  entitled  to  a  Uen;  and 
whether  it  erred  or  not  in  so  holding  la  the 
main  question  in  the  case.  The  an&wer  to 
this  question  depends  upon  the  construction 
of  our  statutes  relating  to  mechanics'  liena. 
The  statutes  specially  bearing  upon  this  ques- 
tion are  now  to  be  found  in  sections  4136  and 
4137  of  the  General  Statutes  (HeTlslon  1902). 
Section  4135  provides,  among  other  things, 
as  follows:  "If  any  person  shall  have  a 
claim  for  materials  furnished  or  services  ren- 
dered in  the  construction"  of  any  building, 
"and  such  claim  shaU  be  by  virtue  of  an 
agreement"  with  or  by  consent  of  the  owner 
of  the  land  upon  which '  such  building  Is 
erected  •  •  •  or  of  some  person  having 
authority  from  or  rightfully  acting  for  such 
owner  in  procuring  such  labor  or  materials, 
such  building  with  the  land  on  which  it 
stands  shall  be  subject  to  tbe  payment  of 
such  claim.  And  such  claim  shall  be  a  Uen 
on  such  land"  and  building.  Section  4137 
provides,  among  other  things,  as  follows: 
"No  person  other  than  the  original  contractor 


for  tbe  construction  *  *  *  of  tbe  bnild- 
ing,  or  a  subcontractor  whose  contract  with 
such  original  contractor  is  in  writing,  and 
has  been  assented  to  in  writing  by  the  other 
party  to  such  original  contract,  shall  be  en- 
titled to  claim  any  such  Uen,  unless  he  shaU, 
after  commencing,  and  not  later  than  sixty 
days  after  ceasing  to  furnish  materials  or 
render     services     for     such     construction, 

•  •  •  give  written  notice  to  the  owner  of 
sucb  building  that  he  has  furnished  or  com- 
menced to  furnish  materials,  or  rendered  or 
commenced  to  render  services,  and  intends 
to  claim  a  lien  therefor  on  said  buUdlng. 

•  •  •  No  subcontractor,  without  a  writ- 
ten contract  complying  with  the  provisions 
of  this  section,  and  no  person  who  furnishes 
material  or  renders  services  by  virtue  of  a 
contract  with  the  original  contractor  or  with 
any  subcontractor,  shall  be  required  to  ob- 
tain an  agreement  witb  or  the  consent  of  the 
Owner  of  the  land  as  provided  in  section  4135, 
to  enable  him  to  claim  a  Uen  under  this  sec- 
tion." 

Legislation  of  the  kind  here  in  question 
appears  to  have  begun  in  this  state  in  1836. 
It  extended  at  first  only  to  buildings  erected 
in  cities,  in  favor  of  original  contractors 
having  claims  exceeding  $200.  Pub.  Acts 
1836,  c.  76.  In  1839  it  was  extended  to  any 
dwelling  house  or  other  building,  and  to  sub- 
contractors having  a  claim  of  $50  or  more, 
and  having  an  agreement  Ip  writing  with  the 
original  contractor,  assented  to  in  writing  by 
the  proprietor  of  the  building  and  land, 
Pub.  Acts  1839-61,  p.  147,  c.  159.  Legisla- 
tion of  this  kind  between  1836  and  1855  was 
embodied  in  chapter  76,  p.  96,  of  the  Public 
Acts  of  tbe  latter  year.  That  act  provided, 
among  other  things,  that  the  claim  of  the 
mechanic  need  only  exceed  the  sum  of  $26, 
and  that  any  person  having  such  a  claim  for 
materials  furnished  or  swvloes  rendered  In 
the  erection  of  tbe  building  should  hare  a 
Uen;  but  it  also  provided  that  no  person  ex- 
cept the  original  contractor  should  have  a 
Uen  unless  within  60  days  from  the  time  he 
began  to  furnish  materials  and  render  serv- 
ices be  notified  the  owner  of  such  fact,  and 
that  he  Intended  to  claim  a  lien  therefor.  It 
also  provided  that  the  provision  as  to  notice 
should  not  apply  to  tbe  original  contractor, 
"nor  to  any  subcontractor  whose  cgntract 
with  such  original  contractor  is  In  writing, 
and  has  been  assented  to  in  writing  by  the 
other  party  to  such  original  contract."  Tbe 
law  embodied  in  the  act  of  1855  remained  the 
law  upon  this  subject,  without  any  change 
which  it  is  material  to  note,  down  to  the  Re- 
vision of  1875.  In  1875  the  important  pro- 
vision requiring  the  claim  to  be  "by  virtue 
of  an  agreement  with  or  by  consent  of  the 
owner"  or  Iiis  agent  was  added  by  chapter 
15,  p.  9,  of  tbe  Public  Acts  of  that  year.  In 
1879  it  was  provided  that  "no  subcontractor, 
with  or  without  a  written  contract,  shall  be 
required  to  obtain  an  agreement  with,  or  the 
consent  of  such  owner,  to  his  procuring  or 
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fnrnlBhlng  micb  latyor  or  matorial,  to  enable 
such  BUbcontractor  to  claim  a  Hen."  Chapter 
48,  p.  884,  of  the  Public  Acts  of  1879.  In  the 
RevlslMi  of  1888  the  above  proTlsion  appears 
in  this  form:  "No  subcontractor,  with  or 
without  a  written  contract  complying  with 
the  proTlsions  of  this  section  [as  to  being,  in 
writing  and  assented  to  in  writing  by  the 
owner  of  the  land]  shall  be  required  to  obtain 
an  agreement  with,  or  the  consent  of,  the 
owner  of  the  land,  as  provided  in  section  3018 
to  enable  him  to  claim  a  lien  under  this  sec- 
tion." Gen.  St  1888,  g  3020.  By  Acts  pass- 
ed In  1899  and  1901  tbii  provision  was 
amended  to  read  as  follows:  "No  subcon- 
tractor, with  or  without  a  written  contract 
complying  with  the  provisions  of  this  section, 
and  no  person  who  furnishes  materials  or 
renders  services  by  virtue  of  a  contract  with 
the  original  contractor  or  with  any  subcon- 
tractor, shall  be  required  to  obtain  an  agree- 
ment with,  or  the  consent  of,  the  owner  of 
the  land,  as  provided  In  section  3018  of  the 
General  Statutes,  to  enable  him  to  claim  a 
lien  under  this  section."  Chapter  121,  p. 
1052,  of  the  Public  Acts  of  1899,  and  chapter 
80,  p.  1228,  of  the  Public  Acts  of  1901.  This 
is  substantially  the  form  in  which  this  pro- 
vision appears  In  section  4187  of  the  Revision 
of  1902,  hereinbefore  redted. 

Speaking  generally.  It  may  be  said  that  our 
statutes  give  a  mechanic's  lien  to  two  classes 
of  persons:  (1)  To  those  whose  claim  is  by 
virtue  of  an  agreement  with  the  owner  of  the 
land  and  building,  or  by  his  "consent,"  and 
consequently  with  his  knowledge  and  allow- 
ance; (2)  to  those  having  a  claim  of  the 
statutory  description,  without  any  such  agree- 
ment or  consent.  In  the  first  class,  whoever 
else  it  may  Include,  come  (a)  the  original  coo- 
tractor;  (b)  any  contractor  with  him  by  vir- 
tue of  a  written  contract  assented  to  In  writ- 
ing by  the  owner;  and  (c)  any  one  having  the 
statutory  claim  by  consent  of  the  owner.  In 
the  second  class,  whoever  else  it  may  include, 
come  (a)  all  contractors  with  the  original  con- 
tractor under  contracts  not  assented  to  in 
writing  by  the  owner;  and  (b)  all  parsons 
whose  claim  is  by  virtue  of  a  contract  with 
any  such  subcontractor.  Persons  In  the  sec- 
ond class  must  give  the  notice  required  by 
section  4137  of  the  General  Statutes  of  1902, 
while  .those  in  the  first  class  need  give  no 
such  notice.  Without  deciding  the  point,  it 
may  be  conceded,  for  the  purposes  of  this 
case,  that  the  word  "subcontractor,"  as  used 
In  section  4137,  means  one  who  comes  in  un- 
der the  original  contractor,  and  not  one  who 
comes  in  under  such  a  subcontractor.  Spauld- 
ing  V.  Thompson  Bccl.  Society,  27  Conn.  573- 
577.  We  think  the  plaintiff  comes  within  the 
second  of  the  above  classes,  and  Is  entitled 
to  a  lien.  The  Beeley  &  Upham  Company 
may  be  regarded,  for  the  purposes  of  this 
case,  as  a  subcontractor,  within  the  meaning 
of  the  statute;  and  the  admitted  fact  is  that 
the  plaintiff  did  the  plumbing  work  in  and 
about  the   building  under  a  contract   with 


such  subcontractw.  We  think  the  plalntlfC 
must  be  regarded  as  a  prason  who  fomlsbed 
materials  and  rendered  services  in  tbe  con- 
struction of  the  building  "by  virtue  of  a  con- 
tract with  a  subcontractor,"  and  thus  comes 
within  the  .letter,  and  we  think  also  'wittala 
the  spirit,  of  our  existing  statutes  i;elatlns 
to  mechanics'  liens.  The  case  of  Alderman 
V.  Hartford  &  N.  X.  Transp.  Co.,  66  Conn.  47, 
33  Atl.  589,  relied  on  to  some  extent  In  the 
court  below  and  in  this  court  as  sustaining 
the  claim  of  the  defendant,  was  decided  In 
March,  1895,  before  the  amendments  of  1899 
and  1901  allowed  a  person  having  the  stata- 
tory  claim  "by  Tlrtae  of  a  contract  wltb  any 
subcontractor"  to  have  a  Hen;  and  we  tbink 
there  is  nothing  in  the  opinion  in  tbat  case 
which  sustains  the  defendants  claim,  or  ia 
inconsistent  with  the  views  expressed  In  this 
case. 

Another  point  made  in  tbe  case  to  that  the 
plaintiff's  Uen  to  defeated  by  the  fact  that 
the  original  contractor  paid  the  Beeley  &  Up- 
ham Company  In  full  for  the  plumbing  -work 
on  the  asth  of  August,  1902.  That  fact  was 
alleged  in  the  answer  and  denied  in  tbe  re- 
ply, and  whether  it  is  true  or  not  does  not 
appear  from  the  record.  Assuming,  however, 
without  deciding,  that  such  payment  was 
made.  It  does  not,  we  think,  defeat  the  plain- 
tiff's Hen.  The  plalptiff's  right  to  a  Uen  to 
given  solely  by  statute,  and  is  not  made  to 
depend  in  any  way  upon  the  act  of  the  orig- 
inal contractor  In  paying  or  not  paying  hto 
immediate  subcontractor.  The  leglsIatlTe 
conditions  upon  which  the  plaintiff's  right  to 
a  Uen  to  made  to  depend  do  not  include  sncb 
an  act,  and,  if  the  court  should  make  snch 
an  act  one  of  these  conditions,  that  would  be 
an  act  of  Judicial  legislation,  rather  than  one 
of  construction  and  Interpretation.  If  tbe 
original  contractor  to,  under  the  present  law, 
unprotected.  In  that  he  may  be  compelled  to 
pay  twice  for  the  same  work  and  materials, 
the  fault  Is  not  with  the  plalntlfl,  and  the 
remedy  must  be  sought  In  the  Le^latnre, 
and  not  In  the  courts. 

There  is  error.  Tbe  Judgement  is  set  aside, 
and  the  cause  remanded  to  be  proceeded  with 
according  to  law.  The  other  Judges  con- 
curred. 


(78  Conn.  M) 
OBART  V.  CITY  OP  NBW  HAVBN. 
(Supreme  Court  of  Brrors  of  Connecticut.    July 
24,  1903.) 

CONTRACTS— EXTRA  WORK— SPKCIFlCATIONS— 
CONSTRUCTION— REFKRENCEi— OBJECTION  TO 
EVIDENCE— FINDINGS— ADDITION  OF  FACTS— 
APFBAL. 

L  The  plan  of  piers  for  a  bridge,  which  was 
a  part  of  a  contract  for  the  construction  thereof, 
showed  the  depth  of  tbe  piers  to  foundation  by 
perpendicular  lines  measured  from  high-water 
mark  downward,  and  indicated  the  depth  to  be 
26  feet  below  high-water  mark,  with  pins  or 
minus  signs,  intended  to  indicate  that  the  meas- 
urement was  approximate  only.  Hie  contract 
provided  that  the  piers  were  to  be  founded  on  ' 
rock  bottom,  except  that  the  center  one  might 
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be  founded  on  mch  gravd  bottom  as  waa  ac- 
ceptable to  tbe  engineer,  and  declared  that  the 
contractor  a^eed  to  receive  $14  per  cubic  yard 
as  full  compensation  for  all  labor  and  materials 
in  excavating  and  building  the  piers  and  com- 
pleting the  tame  as  required,  and  also  in  full 
for  all  loss  and  damage  arising  from  the  nature 
nf  tb«  work,  or  from  any  unforeseen  obstruc- 
tions or  difflcnlties  encountered.  Held,  that  ad- 
ditional excavation  below  the  26-^001  level  in 
order  to  reach  foundation  and  additional  mason 
work  necessary  was  not  extra  work  for  which 
the  contractor  was  entitled  to  additional  com- 
pensation beyond  the  contract  price  per  cnbic 
yard. 

2.  Krrors  in  the  admission  or  rejection  of  evi- 
dence on  a  trial  before  a  committee  should  be 
corrected  by  a  written  remonstrance  to  the  ac- 
ceptance of  the  committee's  report,  filed  in  tbe 
trial  court. 

3.  Where  an  action  was  referred  to  a  commit- 
tee, a  remonstrance  filed,  which  complains  only 
of  the  manner  in  which  the  committee's  rulings 
on  questions  of  evidence  were  stated  in  the  re- 
port, and  not  of  the  rulings  themselves,  cannot 
be  reviewed  on  appeal. 

4.  Where  an  action  is  tried  before  a  com- 
mittee, and  a  report  rendered  in  favor  of  de- 
fendant, plaintiff  is  not  entitled  to  have  mere 
evidential  facts,  not  necessary  to  enable  hiip  to 
present  all  questions  of  law  arising  on  the  com- 
mittee's rq;)ort,  added  to  the  committee's  find- 
ings. 

Appeal  from  Superior  Court,  New  Haven 
Cotinty;  John  M.  Thayer,  Judge. 

Action  by  James  J.  Geary  against  the  city 
of  New  Haven  to  recover  for  alleged  extra 
work  in  tbe  construction  of  the  substructure 
of  a  bridge.  From  a  Judgment  in  favor  of 
defendant,  plaintiff  Appeals.    AfiBrmed. 

Hobart  L.  Hotcbklas  and.  Harry  W.  Aaber, 
for  appellant  William  H.  Ely  and  Bicbard 
jr.  Goodman,  for  appellee. 

HALL,  J.  In  May,  1896,  the  plaintUt  en- 
tered Into  a  written  agreement  with  'the  city 
and  town  of  New  Haven  "to  furnish  all  tbe 
necessary  materials  and  labor  and  io  con- 
struct and  erect  in  a  substantial  and  work- 
manlike manner,  the  substructure  for  a  bridge 
<»i  Orand  avenue,  over  the  Quinnlplac  river, 
*  *  *  of  the  dImensionB,  in  tbe  manner 
and  uniet  the  conditions"  specified  In  said 
agreement,  made  a  part  of  tlie  complaint. 
By  -Qie  contract  the  work  was  to  be  com- 
pleted on  the  12th  of  October,  1896.  It  was 
in  fact  completed  on  about  the  IBth  of  Sep- 
tember, 189T.  The  plaintiff  claims  to  be  en- 
titled to  recover  for  extra  labor  scai  ma- 
terials, for  damages  sustained  from  delays 
caused  by  tbe  defendant,  and  for  the  tise  by 
the  defendant  of  a  temporary  bridge  con- 
structed by  the  plaintiff.  The  total  amount 
of  tbe  plaintiff's  bill  of  particulars,  ,  com- 
prising 12  items,  is  ^5,423.21.  The  defend- 
ant having  filed  an  answer.  In  substance  de- 
nying that  the  plaintiff  had  performed  any 
extra  work,  and  that  the  delays  were  tiie 
fault  of  the  plaintiff,  and  alleging  that  the 
delays  were  caused  by  the  plaintiff's  Incom- 
petency and  inferior  work,  the  case  was  re- 
ferred to  a  committee  to  hear  the  evidence 
and  rep<xt  the  facts  to  the  court.  The  com- 
mittee reported  specifically  tbe  facts  estab- 


lished by  the  evidence  and  relevant  to  the 
issues,  and  practically  found  in  favor  of  the 
defendant  upon  all  the  controverted  and  ma- 
terial questions  of  fact  relating  to  each  item 
of  the  bill  of  particulars,  excepting  as  below 
stated  regarding  the  first  Item,  and  also  fully 
set  forth  in  his  report  the  objections  and 
rulings  upon  all  questions  of  evidence.  The 
Itlalntiff  filed  a  remonstrance  to  the  o>mmlt- 
tee's  report,  which  was  overruled  by  the 
court,  and  the  plaintiff  thereupon  claimed  to 
be  entitled  to  recover  upon  the  report  as  ac- 
cepted, under  the  first  Item  of  his  bill  of  par- 
ticulars, the  sum  of  $1,029.  The  overruling 
of  this  claim  raises  the  principal  question 
presented  by  this  appeal. 

The  following  is  the  first  item  of  the  bill 
of  particulars: 

"To  extra  work,  and  materials  furnished  in 
the  construction  of  the  west  rest  pier  as  or- 
dered by  the  city  engineer— said  work  con- 
sisting of  additional  masonry  required  In 
going  down  from  a  depth  of  twenty-six  feet 
below  mean  high  water,  as  the  original  plan 
called  for,  to  a  depth  of  thirty-three  feet  nine 
Inches,  which  is  the  present  foundation-413,- 
352.00. 

"This  includes  the  dredging  and  towing  of 
matMlals,  and  all  incidentals. 

242  cubic  yards  of  masonry  (extra)  $  6,082  00 
2,600  cnblic  yards  of  dredging. . . .       5,200  00 
Vessel,  pumping  and  divers,   and 
recuttug  of  stone,  etc 8,070  00 

113,352  OO" 

The  bridge  In  question  Is  a  drawbridge. 
The  pier  upon  which  the  draw  span  rests  is 
referred  to  as  the  "center  pier,"  and  the  two 
upon  which  the  ends  of  the  draw  rest,  the 
westerly  one  of  which  is  called  in  the  above 
Item  the  "west  rest  pier,"  are  called  the  "east 
and  west  piers." 

It  Is  the  plaintiff's  contention  that,  by  the 
written  contract  and  plans,  be  agreed  to 
build  said  west  pier  to  a  depth  below  high- 
water  mark  of  26  feet  only,  at  the  contract 
price  of  $14  for  each  cable  yard  of  masonry; 
that  he  was  required  to  construct  It  to  a 
depth  of  33  feet  and  9  Inches  below  high- 
water  mark;  that  the  building  of  the  pier 
below  the  26-feet  line  was  mu<di  more  ex- 
pensive per  cnbic  yard  than  the  building  of 
it  above  that  line;  and  that,  under  the  report 
of  the  committee,  he  is  entitled  to  recover 
the  extra  expense  above  $14  per  cubic  yard 
for  the  building  of  tbe  pier  below  said  26- 
feet  line.  The  committee  reports  that  it  Was 
found  necessary  to  dredge  to  the  depth  of  88 
feet  and  9  Inches  for  tbe  foundation  of  said 
west  pier,  that  the  construction  of  the  mason- 
ry below  the  26-feet  line  was  worth  60  per 
cent  more  than  that  above  the  line,  and 
that  tbe  147  cuMc  yards  of  masonry  below 
that  line  was  worth  $21  per  cubic  yard  for 
construction;  amounting,  aftex  deducting  the 
sum  of  $14  per  cubic  yard  already  paid  the 
plaintiff  for  the  construction  below  the  26- 
feet  llne^  to  the  sum  at  $1,029,    Tbe  commlt- 
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tee  fnrther  finds  that  "there  was  no  extra 
work  done  or  materials  fnrnlshed  In  the  con- 
stmctlon  of  the  west  pier,  as  ordered  by  the 
city  engineer  as  set  forth  In  Item  No.  1  [of 
bill  of  particulars],  nnless,  as  a  conclusion 
of  law  from  the  facts  hereinbefore  stated, 
the  work  on  the  west  pier  below  the  twenty- 
six  feet  mentioned  in  the  plans  must  be  held 
as  extra  work,  and  that  If,  as  a  conclusion  of 
law,  the  court  holds  that  the  plaintiff  Is  en- 
titled to  extra  compensation,  *  *  .*  the 
amount  due  is  $1,020." 

Whether  the  plaintiff  is  entitled  to  recover 
for  extra  work  under  this  item  becomes, 
therefore,  a  question  of  construction  of  the 
written  contract.  As  sustaining  his  claim 
that  by  the  provisions  of  the  contract  the 
work  below  the  26-feet  line  is  extra,  the 
plaintiff  calls  our  attention,  among  other 
things;  to  this  language  of  the  contract,  un- 
der the  head  of  "Masonry":  "The  dimen- 
sions of  piers  and  abutments  shall  be  as 
shown  on  the  plans  on  file  in  the  office  of 
the  city  engineer;"  and  under  the  head  of 
"General  Provisions":  "All  work  embraced 
in  this  contract  sliall  be  built  truly  to  the 
line  and  gradient  throughout  in  a  first-class 
manner  and  according  to  the  plans  and  di- 
rections furnished  from  time  to  time  by  the 
engineer."  The  plaintiff  claims  that  It  ap- 
pears by  the  map.  Exhibit  C,  one  of  the 
plana  referred  to  by  the  above  language, 
that  at  a  depth  of  26  feet  below  hlgb-^ater 
mark  a  rock  foundation  would  be  found, 
upon  which  this  west  pier  could  be  con- 
structed. With  regard  to  this  map,  thus 
made  a  part  of  the  contract,  the  committee 
finds  that  the  city  engineer  prepared  a  map 
or  plan,  drawn  to  a  scale,  of  the  work  to  be 
done  under  the  contract,  which  showed, 
among  other  things,  "the  substructure  of 
the  new  bridge  to  be  constructed,  and  in  that 
connection  perpendicular  lines  measured 
from  high  water  downward.  In  that  connec- 
tion a  perpendicular  line  In  connection  with 
the  center  pier  indicated  forty  feet  no  Inches 
from  high-water  mark  to  bottom  of  timber 
foundation  and  a  horizontal  line  at  the  bot- 
tom marked,  'Approximate  depth  of  timber 
foundation  if  founded  on  rock.'  In  connec- 
tion with  the  east  rest  pier  a  perpendicular 
line  indicated  thirty-two  feet  no  inches,  plus 
or  minus,  from  high  water  to  foundation; 
the  word  'plus'  or  'minus'  being  indicated  by 
a  sign.  *  •  •  In  connection  with  the 
west  rest  pier  a  perpendicular  line  indicated 
twenty-six  feet  no  inches,  plus  or  minus, 
from  high  water  to  bottom  of  foundation. 
The  plan  also  showed  approximate  estimates 
of  masonry  *  *  *  in  each  of  the  three 
piers."  It  is  found  that  this  plan.  Exhibit 
0,  was  referred  to  in  the  advertisement  for 
bids,  and  was  examined  by  and  explained 
to  the  plaintiff.  As  to  the  significance  of  the 
signs  "plus"  and  "minus"  after  the  figures, 
as  above  stated,  and  of  the  statement  that 
certain  estimates  and  figures  were  approxi- 
mate, the  finding  of  the  committee  is  that 


"these  signs  and  words  are  used  by   engi- 
neers in  drawing  plans  to  inform  those  bid- 
ding for  a  Job,  that  the  figures  are  not  exact. 
and  show  that  the  exact  depth  at  which  a 
suitable  foundation  can  be  found  cannot  be 
given  by  the  engineer,  but  that  they   may 
vary,"  and  that  "the  plans  as  drawn  did  in 
fact  indicate,  In  the  ordinary,  proper  way, 
tliat  the  figures  on  the  plans  were  not  exact, 
and  conveyed  that  Information,"    Even  the 
measurements,   statements,   and  signs   upon 
this  map.  EiXhibit  C,  considered  apart  from 
certain   written  provisions   of  the  contract 
pertinent  to  them,  and  especially  when  ex- 
amined in  connection  with  the  above  facts 
from  the  committee's  report,  fail,  therefore, 
to  show  that  the  undertaking  of  the  plaintiff 
was  to  build  the  west  pier,  but  26  feet  below 
high-water  mark.    On  the  contrary,  the  per- 
pendicular line  at  the  sidTe  of  the  west  pier. 
evidently  designed  to  extend  from  high-water 
mark  to  rock  foundation,  the  signs  showing 
that  the  given  measurements  of  that   line 
were  not  intended  to  be  exact,  and  the  state- 
ment that  the  given  depth  of  the  rock  foon- 
dation  of  the  center  pier  and  the  given  esti- 
mates of  the  masonry  of  the  three  piers  were 
approximate,  seem  to  indicate,  rather,  tliat 
the  pier  in  question  was  to  be  built  either 
to  a  rock  foundation,  the  depth  of  which 
below  high  water  was  uncertain,  or  to  some 
other  foundation,  the  depth  of  which  was 
uncertain.    But  turning  to  the  written  con- 
tract, we  find  It  expressly  provides  that  the 
east  and  west  and  center  piers  are  to  be 
founded  on  rock   bottom,   except  that   the 
center  pier  may  be  founded  on  such  hard 
gravel   bottom,  acceptable  to  the  engineer, 
as  may  be  foqnd  before  rock  is  encountered. 
Again,  with  regard  to  the  payment  which 
the  plaintiff  is  to  receive,  the  contract  con- 
tains this  provision:   "The  said  party  of  the 
second  part  [the  plaintiff]  hereby  agrees  to 
receive  the  following  price  as  full  compensa- 
tion for  famishing  all  labor  and  materials 
in  building  and  in  all  respects  completing 
the  aforesaid  work  in  the  mann»  and  under 
the  conditions  before  specified,  also  all  loss 
or  damage  arising  out  of  the  nature  of  the 
work  aforesaid,  or  from  the  action  of  the 
elements,  or  from  any  unforeseen  obstmc- 
tions  or  difficulties  wliich  may  be  encoun- 
tered in  the  prosecution  of  the  woric,  and 
for  well  and  faithfully  completing  the  same 
and  the  whole  thereof  in  the  manner  here- 
inbefore specified,  viz.     •     •     •     Ey>r  each 
cubic  yard  of  masonry  in  the  pivot  (center) 
pier  the  sum  of  fourteen   dollars   ($14.00). 
For  each  <!ublc  yard  of  masonry  in  the  new 
piers  at  each  end  of  the  draw  span  (east  and 
west   piers)    the   sum '  of   fourteen    dollars 
($14.00)."    (The  charge  of  $14  per  cubic  yard 
of  masonry  included  the  expense  of  excava- 
tion, etc.,  charged  as  separate  items  in  the 
first  item  of  the  bill  of  particulars.)     The 
contract  fnrther  provides  that  the  engineer 
"sliall  have  the  power  also  with  the  consent 
of  the  Joint  committee  [committee  on  bridges 
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of  board  of  public  work  of  city,  and  the  se- 
lectmen of  town  of  New  Haven]  to  vary,  ex- 
tend or  diminish  the  quantity  of  the  work 
during   its   progress    without   vitiating   the 
contract"     After   dredging  83   feet  and   9 
inches  for  the  west  pier  foundation,  it  was 
In  fact,  though  with  the  consent  of  the  en- 
gineer, founded  on  other  than  rock  bottom. 
"While  the  plaintiff  excavated  7  feet  and  9 
inches  below  the  estimated  depth  for  that 
pier,  it  1b  found  that,  by  reason  of  having 
been  required  to  dredge  less  than  the  esti- 
mated depths  for  the  east  and  center  piers, 
the  total  depth  of  dredging  for  the  three 
piers  In  excess  of  the  estimated  depth  was 
1  foot  and  11  Inches,  and  the  excess  of  the 
actual  amount  of  masonry  In  the  three  piers, 
over  the  estimated  amount,  was  16.64  cubic 
yards.     All   these  facts,   showing  that  the 
written  contract,  of  which  the  map,  Exhibit 
C  was  properly  held  to  be  a  part,  provides 
for  the  building  of  the  west  pier  to  rock  bot- 
tom; that  the  depth  of  such  foundation  was 
uncertain;   that  the  amount  of  masonry  was 
only  estimated  approximately  upon  the  plans; 
that  no  different  price  was  fixed  for  construc- 
tion below  than  for  that  above  the  estimated 
depth;   and  that  the  contract  price  for  con- 
struction. Instead  of  being  a  gross  sum  for  a 
definite  or  estimated  amount  of  masonry,  was 
a  certain  sum  for  each  cubic  yard— furnish 
sufficient  reasons  for  sustaining  the  decision 
of  the  trial  court  that  the  work  on  the  wast 
pier  below  the  said  28-f  eet  line  was  not  extra 
wOTk  for  which  the  plaintiff  is  entitled  to 
compensation  above  the  fixed  contract  price, 
of  $14  per  cubic  yard,  and  that,  having  been 
paid  that  price  for  the  claimed  extra  work, 
he  cannot  recover  under  the  first  item  of  the 
bill  of  particulars. 

The  remaining  items  of  the  bill  of  par- 
ticulars do  not  require  discussion.  The  alle- 
gations of  fact  upon  which  they  are  based 
have  been  conclusively  decided  by  the  com- 
mittee adversely  to  the  plaintiff. 

Numeroas  reasons  of  appeal  are  assigned, 
based  upon  the  action  of  the  trial  court  in 
overruling  the  plaintiff's  remonstrance  to  the 
committee's  report,  and  in  denying  certain 
motions  of  the  plaintiff  concerning  a  correc- 
tion of  the  record.  QenMally  the  grounds  of 
the  remonstrance  were  that  the  committee 
had  failed  to  specifically  and  properly  report 
the  facts  relevant  to  the  issues,  and  establish- 
ed by  the  evidence,  and  to  make  various  ex- 
MbltB  a  part  of  his  report,  and  to  properly 
state  tiie  objections  and  rulings  upon  evi- 
dence. There  appears  to  be  no  good  reason 
(or  stating  these  grounds  in  detail  here. 
They  were  all  properly  overruled  by  the 
trial  court— many  of  them  because  the  facts 
alleged  in  the  remonstrance  were  not  proved, 
and  others  because  the  alleged  facts  were  in- 
guffldent  The  court  correctly  ruled  that  the 
committee  bad  adopted  the  right  method  of 
reporting  the  facts,  and  of  stating  his  rulings 
upon  questions  of  evidence. 
Another  reason  of  appeal  is  that  the  trial 


court  did  not  sustain  plalntifTs  exceptions  to 
rulings  upon  questions  of  evidence,  taken  up- 
on the  trial  before  the  committee,  and  did 
not  reject  the  committee's  report  on  account 
of  said  rulings.  It  does  not  appear  that  the 
trial  court  was  asked  to  decide  whether  the 
rulings  of  the  committee  upon  questions  of 
evidence  were  correct,  or  was  asked  to  reject 
the  report  on  account  of  such  rulings,  or  that 
the  court  did  decide  these  questions  of  evi- 
dence. The  proper  way  of  correcting  errors 
In  the  admission  or  rejection  of  evidence  in 
a  trial  before  a  committee  is  by  a  written  re- 
monstrance to  the  acceptance  of  the  com- 
mittee's report,  filed  In  the  trial  court,  where 
such  errors,  If  there  are  any,  may  be  correct- 
ed, and  the  case  may  be  recommitted  for  a 
further  hearing  or  finding;  and  In  such  re- 
monstrance the  claimed  erroneous  rpUngs 
should  be  distinctly  stated  as  grounds  of  re- 
monstrance. Kennedy'  v.  Scovll,  14  Conn.  61- 
71;  Maples  v.  Avery,  6  Conn.  20-23;  Redfield 
V.  Davis,  6  Ooan.  439-442.  In  the  remon- 
strance filed  and  decided  by  the  trial  court, 
the  committee  upon  questions  of  evidence, 
the  plaintiff  complains,  not  of  the  rulings  of 
but  only  of  the  manner  In  which  the  rulings 
were  stated  in  the  report  While,  therefore, 
we  are  not  called  upon  to  review  these  rul- 
ings of  the  committee,  we  deeftn  it  proper  to 
say  that  we  have  examined  them,  and  that 
we  are  satisfied  that  they  are  correct  and 
that  they  present  no  questions  which  require 
discussion  here.  The  facts  which  the  plaln- 
'tiff,  by  his  motion  to  the  superior  court  and 
his  application  to  this  court,  asked  to  have 
added  to  the  finding  of  the  committee,  were 
of  an  evidential  character,  and  were  not  nec- 
essary to  enable  the  plaintiff  to  present  either 
to  the  superior  court  or  this  court  all  proper 
questions  of  law  arising  upon  the  committee's 
report  or  upon  this  appeaL  The  granting  of 
such  a  motion  or  such  an  application  to  add 
to  a  finding  made  by  a  committee  or  auditor 
Is  not  authorized  by  our  statutes  or  rules 
concerning  motions  to  a  trial  Judge  to  cor- 
rect his  finding,  or  applications  to  this  court 
to  rectify  an  appeaL 

There  is  no  error.    The  other  Judges  oos' 
curied. 


(It  Oonn.  79) 
EMPIRE  TRANSPORTATION  00.  T, 
JOHNSON. 

(Supreme  Court  of  Errors  of  Connecticut    July 
24,11903.) 

INJUNCTION— KESTRAININO     REPLEVIN— DAM- 

AOES-IRBBPARABLE  INJURY— COM- 

PLAINT-ALLSaATIONS. 

1.  In  a  suit  to  restrain  a  threatened  replevin 
suit  where  no  act  is  alleged  to  have  been  com- 
mitted or  dnty  omitted,  and  no  damage  cansed, 
there  is  no  foundation  for  a  Judgmmt  in  dam- 
ages. 

2.  Where,  in  a  suit  to  restrain  defendant 
from  replevying  certain  coal  barges,  the  allega- 
tions of  the  complaint  show  that  defendant  must 
fail  in  such  action,  the  snfflciency  of  plaintiff's 
legal  remedy  ii  apparent 
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S,  In  a  suit  for  an  Injunction,  a  mere  allega- 
tion that  irreparable  injary  will  ensile  is  In- 
sufflcient,  unJesa  facts  are  stated  showing  tlie 
apprehension  to  be  well  founded. 

4.  In  a  snit  to  restrain  defendant  from  re- 
plevying certain  coal  barges  from  plaintiff,  the 
complaint  showed  that  plaintiff  had  made  con- 
tracts with  regard  to  transportation  by  means 
of  the  barges;  but  there  was  no  allegation  that 
snch  barges  were  not  obtainable,  -  or  that  the 
services  which  they  were  to  perform  .could  not 
be  performed  by  means  of  charter  parties. 
Held,  that  the  allegations  did  not  show  any 
ground  for  injunction. 

Appeal  'trom  Court  of  C!ommon  Pleas,  Nevr 
Haven  County;  Leverett  M.  Hubbard,  Judge. 

Suit  by  the  Empire  TransportatioD  Com- 
pany against  Frank  P.  Johnson.  From  a 
Judgment  in  favor  of  plaintiff,  awarding  an 
Injunction  restraining  defendant  from  com- 
mencing an  action  of  replevin  for  certain 
coal  barges,  and  awarding  damages,  defend- 
ant appeals.    Reversed. 

James  H.  Webb  and  John  Wurta,  for  ap- 
pellant.   Prentice  W.  CSiase,  tor  appellee. 

PRENTICEl,  J.  The  complaint  prays  for 
damages,  and  an  injunction  restraining  the 
defendant  from  instituting  replevin  proceed- 
ings to  recover  the  possession  of  certain  coal 
barges.  The  defendant  demurred  to  the  com- 
plaint, which  demurrer  the  court  overruled. 
The  defendant  thereafter  refusing  to  answer 
over.  Judgment  was  rendered  In  favor  of  the 
plaintiir  to  recover  |1  damages,  and  for  « 
permanent  Injunction,  as  prayed  for. 

There  are  two  reasons  of  appeal,  to  wit, 
(1)  that  the  court  erred  in  overruling  said 
demurrer;  and  (2)  that  the  court  erred  In 
rendering  a  Judgment  for  damages. 

The  second  ground  of  error  is  clearly  well 
assigned.  The  complaint  seeks  to  restrain 
a  threatened  act  No  act  Is  alleged  to  have 
been  committed  or  duty  omitted,  and  no 
damage  caused.  There  was  no  foundation, 
therefore,  for  a  Judgment  in  damages.  Foot 
V.  Edwards,  8  Blatchf.  313,  Fed.  Caa.  No. 
4,908;  Wildman  ▼.  Wlldman,  70  Coniu  700, 
41  Ail.  1. 

There  remains  to  be  considered  the  pro- 
priety of  the  action  of  the  court  In  overruling 
the  demurrer.  In  so  far  as  the  demurrer 
related  to  the  prayer  for  damages,  no  further 
comment  is  necessary.  In  so  far  as  it  chal- 
lenged the  plaintiff's  right  to  equitable  relief 
by  way  of  injunction,  something  farther 
needs  to  be  said. 

The  «omplalnt,  dated  March  2Q,  1903)  al- 
leges that  the  defendant  was  threatening  to 
Instltnte  replevin  proceedings  against  the 
plaintiff  to  obtain  possession  of  Ave  coal 
barges;  two  of  them  lying  upon  the  bottom 
of  New  Haven  Harbor,  near  to  the  plaintiff's 
dock,  and  three  being  In  the  plaintiff's  serv- 
ice, and  all  claimed  to  have  been  purchased 
by  the  former  of  the  latter,  but  never  de- 
livered. The  allegations  of  the  first  eight 
paragraphs   of   the    complaint,    whicli,   and 
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which  alone,  deal  with  Otis  aspect  of  tlia 
iasi,  imder  the  admissions  involved  in  the 
demurrer,  demonstrate  that  the  present  de- 
fendant must  have  Inevitably  failed  In  any 
attempt  to  replevy  the  barges  In  question. 
The  sufficiency  of  the  plaintiff's  legal  de- 
fense thereto  is  apparent 

Thus  far  the  complaint  discloses  that  tbe 
defendant  was  threatening  to  begin  a   base- 
less replevin  action  to  recover  the  barges. 
Tbe  balance  of  the  complaint  Is  confined  to 
a  statement  of  the  damage  which  would  re- 
snit  to  the  plaintiff  In  Its  business  If    the 
replevy  was  made.    Tbe  resort  to  equitable 
Intervention  Is  sought  to  be  Justified  upon  tbe 
ground  of  the  extent  and  nature  of  tbla  pro- 
spective damage.    It  is  not  suggested  that  tbe 
defendant  In  the  course  of  action  be   "was 
threatening  to  pursue,  was  actuated  by  mal- 
ice, wantonness,  or  bad  faith.    There  Is  no 
allegation  that  In  the  progress  of  tbe  pro- 
ceedings at  law  the  plaintiff  would  be  de- 
prived of  the  benefit  of  any  claim  or  defense 
of  pntely  equitable  cognizance.     It  is   not 
claimed  that  the  barges  were  In  any  sense 
unique,  or  possessed  of  any  peculiar  or  ex- 
traordinary value,  either  In  themselves  or  to 
the  plalntlfl.    The  plaintiff  rests  Its  right  to 
the  equitable  relief  prayed  for  upon  tbe  sole 
ground   that    its    loss    of   the   pse    of    tbe 
three  barges  above  water,  which  would  re- 
sult from  their  replevy,  would  entail  uptMi 
It  pecuniary  injury  cf  such  a  character  and 
magnitude  that  tbe  defendant  ought  not,  in 
equity  and  good  conscience,  to  be  permitted 
to  resort  to  the  process  at  law  prescribed  by 
statute  for  the  recovery  of  goods  or  cbattels 
by  one  who  claims  that  they  are  wrongfully 
detained  from  him.    The  allegations  made  In 
support  of  this  contention  are,  \a  substance, 
that  the  plalntlfl  is  a  corporation  engaged 
In  tbe  business  of  transportation  on  tbe  wa- 
ters, of  Long  Island  Sound   and  elsewhere; 
that  It  dally  uses  in  said  business  a  large 
number  of  coal  barges,  Including  the  three  in 
question;   that  prior  to  the  date  of  the  writ 
It  had,  "In  calculating  the  necessity  of  Its 
carrying   capacity,   considered   as   available 
the  three  said  coal  barges,  and  had  entered 
Into    various    undertakings    wherein     said 
barges  were  essential  to  the  carrying  on  of 
Its  business";  that  the  period  of  time  during 
which  said  threatened  replevin  action  would 
be  pending  would  be  tbe  most  active  period 
of  the  year  In  the  plaintiff's  business;    and 
that.  If  said  writ  of  replevin  Issued,  the  plain- 
tiff would  be  deprived  of  the  use  of  said  three 
barges,  with  the  result  that  It  would  tbereby 
be  Irreparably  damaged,  through  Us  Inability 
to  transport  the  freight  necessary  to  carry 
on  Its  usual  business,  Its  inability  to  supply 
the   demands  of  patrons,   and  ^perform   Its 
contracts,  with  the  attendant  loss  of  earnings 
and   patronage,    both    temporary   and    per- 
manent, and  its  subjection  to  litigation.    Tbe 
language  In   which    these   results   are  per- 
trayed  is  somewhat  strong,  and  the  resultlnj: 
l,uju,ry  Is  declared  to  be  lrre{)^rable.   The  mere 
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allegation  that  Irreparable  Injury  would  ebsne 
Is,  however,  not  aufflclent,  unices  facts  are 
stated  showing  the  apjpreheuslon  to  be  well 
f  ovinded.  Blaine  v.  Brady,  64  Md.  873, 1  Atl. 
■609;  Balfe  v.  Lammers,  100  Ind.  347,  10  N.  Si. 
■92;  Thompson  v.  Williams,  54  N.  0. 176;  Wat- 
son y.  Ferrell,  34  W.  Va.  406,  12  8.  H.  724; 
Branch  y.  SupervlBors,  13  Cal.  190.  The  facts 
stated,  shorn  of  the  color  which  is  given  to 
them,  resolve  themselves  into  this:  that  the 
plaintiff,  having  made  business  arrangements 
and  oontracts  with  a  regard  to  the  carrying 
capacity  of  "a  large  numbfer  of  coal  barges," 
'  would  be  deprived  of  the  use  of  three  of  this 
large  nmnber  If  the  defendant  should  carry 
out  his  purpose  to  replevy  them.  There  to  no 
allegation  that  coal  barges  were  not  obtain- 
able in  plenty  in  substitution  for  those  re- 
plevied; none  that  the  service  which  they 
were  expected  to  perform  could  not  readily 
t>e  procured  to  be  performed  by  means  of 
charter  parties  or  contracts  of  affreightment 
In  the  absence  of  such  or  similar  allegations, 
it  cannot  be  presumed  that  coal  barges  were 
M  rare  or  so  hard  to  secure,  and  that  barge 
transportation  was  so  out  of  the  reach  of 
the  plaintiff,  that  the  jwyment  of  a  reason- 
able compens{itl<Mi,  ^ther  as  freight  charges 
or  demise  rentals,  would  not  have-  fully 
supplied  the  lack  of  the  three  In  questioo, 
and  prevented  all  the  dire  consequences  re- 
sulting from  their  replevy,  which  are  so 
•glowingly  pictured  la  the  complaint  With- 
-out  this  presumption,  it  wonld  appear  from 
the  complaint  that  the  only  Injury  to  the 
:plaintiff  that  such  replevy  could  portend 
"was  one  subatantlally  measured  by  the  ad- 
ditional expense  which  might  be  incurred 
1n  the  ways  inAcated.  Such  injury  could 
not.  In  the  nature  of  things,  be  either  so 
extraordinary  as  not  to  be  the  subject  of 
adequate  compensation  in  damages,  or  of 
■such  a  nature  as  to  elnde  discovery  or  ascer- 
tainment or  be  incapable  oi  measurement 
t>7  pecuniary  standards.  Nor  were  the  means 
•of  redress  and  satisfaction  wanting.  The 
statutory  provisions  regulating  proceedings 
in  replevin  furnished  that  through  the  bond 
required  to  be  given.  The  anticipated  Injury 
«ould  not  therefore,  have  been  in  any  sense 
Irreparable.  Neither  could  it  have  partaken 
tn  any  other  way  of  the  peculiar  nature  of 
-some  injuries,  which,  as.  being  not  .suscep- 
tible of  adequate  redress  at  law,  courts  of 
-equity  seek  to  prevent  Special  equitable 
features  are  entirely  lacking.  The  situation 
■discloses  nothing  bat  the  ordinary  elements 
of  business  Interference  and  pecuniary  dam- 
age which  so  commonly  attend  the  causes  of 
litigation  at  law,  and  which  courts  of  lew 
we  intended  to  redress,  and  are  capable  of 
.  fully  and  completely  redressing.  Of  the  cir- 
cumstances of  tills  case  it.  might  weU  be 
said,  as  was  well  said  in  another  cause,  that 
U  courts  of  equity  should  interfere  in  such 
cases  they  would  draw  to  themselves  the 
greater  part  of  the .  litigation  properly  be- 
longing to  courts  of- Jaw.    Francis  v.  Flinji, 


118  U.  &  385,  6  Sop.  Ct  1148,  30  "L.  Kd.  16S. 
There  is  error.  The  judgment  to  set  aside, 
and  the  cause  remanded,  with  direcUons  thSt 
said  demurrer  be  sustained.  The  other 
Judges'  concurred. 


fW  Conn.  M) 
STATE  V.  NUSSENHOIiTZ. 
(Supreme  Court  of  Errors  of  Connectlcat    July 
24,  1908.) 

CRIMINAL  LAW  —  HEALTH  —  imWHOUSlSOHB 
F00D-8ALB— STATUTES  —  OFFBNSBS  —  ELB- 
MBNTS-GUILTT  KNOWLBDQB  —  BVIDBNCB  — 
CHARACTER  Of  ACCUSBD-OBOSS-BZAMXNA- 
TION. 

1.  Where  accused  had  offered  no  evidence  of 
hU  good  character,  It  was  error  for  tbe  court 
to  permit  the  state,  on  cross-examining  htm  as 
a  witness  in  his  behalf,  to  ask  him  whether  he 
had  been  previonsly  arrested,  and  then  to  strike 
out  that  part  of  his  afDrmatlre  answer  in  which 
be  stated  he  was  not  gniltr  of  the  offense  for 
which  he  had  been  arrested. 

2.  Pub.  Acta  1901,  c.  154  (Oen.  St  1902,  S 
1346),  provides  that  every  person  who  shall 
willfully  sell  or  offer  to  sell  the  flesh .  of  any 
calf  leas  than  four  weeks  old  when  killed  shall 
be  punished  by  a  fine,  etc.  Meld,  that  gnilty 
knowledge  was  an  essential  element  of  the  crime 
defined  by,  such  act  and  it  was  therefore  error 
for  the  coort  to  charge  that  by  "willfully  sell- 
ing" was  meant  deliberately  selling,  without  re- 
gard to  defendant's  motive. 

Appeal  from  C!ourt  of  Common  Pleas,  New 
Haven  County; .  Leverett  M.  Hubbard,  Judge. 

Frank  Nussenholtz  was  convicted  of  will- 
fully selling  veai  less  than  tour  weeks  old, 
and  he  appeals.    Beversed. 

Jacob  B.  numan,  for  appellant  Robert 
J,  Woodruff,  Pros.  Atty.,  lor  the  State. 

TOBRANCB,  0.  J.  In  thto  case  we  think 
that  two  of  tiie  errors  assigned  are  well 
taken,  and  entitle  the  defendant  to  a  new 
trial.  One  relates  to  certain  rulings  upon  ev- 
idence, and  the  other  to  a  certain  part  of  tbe 
charge  to  the  juiy. 

The  assignment  relating  to  the  rulings  up- 
on evidence  to  baaed  on  these  tacts:  Tbe  de- 
fendant became  a  witness  in  his  own  behalf, 
and  upon  his  cross-examination  was  asked  If 
he  had  ever  before  been  arrested.  To  tbto 
question  he  objected,  but  the  court  ordered 
him  to  answer  it  and  thereupon  he  did  so, 
saying:  "I  was  arrested.  I  was  not  guilty." 
The  court,  apparently  of  its  own  motion, 
then  ordered  the  words  "I  was  not  guilty" 
to  be  stricken  out  and  the  statement  of  ar- 
rest to  stand.  We  think  the  trial  court  erred 
in  this,  and  that  the  error  was  harmful  to 
tbe  defendant  .The  question  was  apparently 
permitted  on  the  supposition  that  If  answer- 
ed in  the  affirmative,  such  answer  would 
tend  to  prove  such  past  misconduct  on  the 
part  of  the  defendant  as  would  injuriously 
affect  his  character.  On  no  other  supposition 
was  the  question  permtoslble.  But  clearly 
such  answer  had  legitimately  no  such  tend- 
ency. Arrests  are  frequently  made  upon 
groundless  charges,  and  a  mere  charge  of 
mlsconducti   snob   as  may  4>PPll^diy   be  In- 
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TOlyed  In  the  mere  fact  of  arrest,  ought  not 
to  be  used  as  the  basis  of  an  Inference  that 
the  charge  Is  true.  Both  the  question  and 
any  possible  answer  to  it  were,  under  the 
circumstances,  dearly  Irreleyant,  and  should 
have  been  ruled  out.  Moreover,  the  defend- 
ant was  the  accused,  as  well  as  a  witness, 
and,  although  his  character  as  witness  was 
open  to  attack  in  this  case,  bis  character  as 
accused  was  not,  inasmuch  as  he  had  offered 
no  evidence  of  good  character;  and  yet  by 
the  action  of  the  trial  court  in  this  matter 
the  state  was  allowed  to  attack  the  defend- 
ant's character  both  as  a  witness  and  as  a 
man,  for  the  fact  of  arrest  was  In  no  way 
limited  to  its  effect  upon  his  character  as  a 
witness,  but  was  received  as  affecting  bis 
character  generally,  and  the  Jury  were  no- 
where told  that  it  could  not  be  used  to  affect 
his  character  as  a  man.  Under  these  circum- 
stances, we  think  that  the  action  of  the  court 
in  admitting  this  evidence,  coupled  with  Its 
order  striking  out  the  claim  of  innocence,  en- 
titles the  defendant  to  a  new  trial. 

The  other  material  error  assigned  relates 
to  a  certain  part  of  the  charge.  The  statute 
upon  which  this  case  was  brought  provides, 
among  other  things,  that  "every  person  who 
shall  willfully  sell,  or  offer  to  sell  •  •  • 
the  flesh  of  any  calf  which  was  less  than 
four  weeks  old  when  killed,"  shall  be  punishr 
ed  by  fine  or  imprisonment  as  therein  pro- 
vided. Pub.  Acts  1901,  c.  154  (Gen.  St.  1902, 
§  134^.  The  accused  was  charged  with  sell- 
ing the  flesb  of  a  calf 'in  violation  of  this  stat- 
ute. In  construing  the  statute  the  court 
charged  the  Jury  as  follows:  "The  accused 
is  charged  here  with  willfully  selling.  The 
court  would  advise  you  that  by  'willfully 
selling*  is  meant  deliberately  selling.  It  Is 
'not  a  question  of  motive.  A  man's  motive 
does  not  enter  into  the  account  in  an  offense 
where  it  Is  simply  that  the  a.ct  of  violation 
was  willful."  The  conrt  here  seems  to  con- 
strue the  statute  as  if  it  did  not  contain  the 
word  "willfully."  The  Jury  are,  In  effect, 
told  that,  if  the  accused  did  in  fact  sell  or 
offer  to  sell  flesh  of  the  forbidden  kind,  he 
was  guilty,  even  If  be  in  good  faith  and  on 
sufficient  grounds  believed  It  was  not  flesh  of 
that  kind;  In  other  words,  that  his  knowledge 
that  the  flesh  was  of  the  forbidden  kind  was 
not  an  element  of  the  statutory  crime.  This 
would  undoubtedly  be  the  true  construction 
if  the  word  "willfully"  had  been  omitted, 
but  we  think  It  Is  not  the  true  construction  of 
the  statute  as  it  now  reads.  The  case  turns 
upon  the  question  of  Intent.  With  wliat  In- 
tent must  a  sale  be  made  to  make  the  seller 
guilty  under  the  statute?  Is  a  mere  intent 
to  make  the  sale  sufficient,  or  must  it  be  an 
intent  to  make  the  sale  and  also  to  violate 
the  law?  A.,  knowingly  having  in  his  pos- 
session flesh  of  the  forbidden  kind,  sells  it. 
Clearly  his  Intent  is  twofold:  (1)  To  sell  the 
flesh;  (2)  to  sell  it  In  violation  of  law.  B., 
having  in  his  possession  flesh  of  the  forbid- 
den kind,  but  blamelessly,  without  knowledge 


that  it  is  BO,  sells  it    Clearly  his  Intent  is 
simply  to  sell,   and  nothing   more.     A.  may 
be  said  to  have  an  evil  intent,  a  guilty  Intent; 
B.,  an  Innocent  Intent,  or  at  least  not  an  evil 
intent.    Unquestionably  A.  is  guilty.     Is  B. 
also  guilty?    That  is  the  controlling  question 
in  this  part  of  the  case.    It  Is  quite  true  tbat 
guilty  knowledge  or  evil  or  guilty  intent  is, 
speaking  generally,  an  essential  element  of 
crimes  at  common  law,  but  it  is  also  true 
that  in  very  many  statutory  crimes   guilty 
knowledge  or  Intent  Is  not  an  essential  ele- 
ment.   "Although  prima  facie  and  as  a  gen- 
eral rule  there  must  be  a  mind  at  fault  before 
there  can  be  a  crime,  It  is  not  an  inflexible 
rule,  and  a  statute  may  relate  to  sucb  a  sub- 
ject-matter and  may  be  so  framed  as  to  make 
an  act  criminal,  whether  there  has  been  any 
intention  to  break  the  law  or  otherwise  to  do 
wrong,  or  not."    The  Queen  v.  Tolson,   23 
Q.  B.  Div.  172.    The  statutory  crimes  consid- 
ered In  the  cases  of  State  t.  Kinkead,  57 
Conn.  173,  17  Atl.  855.  and  State  v.  Turner, 
00  Conn.  222,  22  Atl.  642,  are  crimes  of  this 
latter  sort    In  the  former  the  defendant  "was 
prosecuted  for  allowing  a  minor  to  loiter  on 
premises  where  the  defendant  kept  Intoxi- 
cating liquor  for  sale,  and  In  the  latter  the 
defendant  was  prosecuted  for  entering  with- 
out permission  upon  Inclosed  land  of  another 
for  the  purpose  of  fishing.    In  both  it  w^s 
he  1  that  guilty  knowledge  or  guilty  Intent 
was  not  an  essential  element  of  the  crime, 
and  there  are  very  many  cases  of  this  kind 
in  the  books.    It  Is  also,  however,  true  that, 
in  quite  a  number  of  statutory  crimes,  guilty 
knowledge  or  guilty  intent  is  either  expressly 
or  by  Implication  made  an  element  of  the 
crime.    An  instance  of  this  kind  is  found  In 
the  case  of  Myers  t.  State,  1  Conn.  602, 
where  the  letting  of  a  carriage  for  hire  on 
Snnday,  from  a  belief  that  it  vras  to  be  used 
in  a  case  of  necessity  or  cliarity,  when  no 
such  ca'se  existed,  was  held  to  be  no  offense, 
within  the  statute.    It  Is  for  the  Legislature 
to  determine  whether  the,  legality  or  illegal- 
ity of   a   given   act  shall   depend   ux>on   the 
knowledge  or  the  Ignorance  of  the  doer,  and 
it  thus  becomes  a  question  of  construction  In 
such    cases    whether    guilty    knowledge    or 
guilty  Intent  constitutes  an  element  of  the 
statutory  crime.    In  the  statutory  crimes  con- 
sidered In  the  Kinkead  and  Turner  Cases, 
supra,  neither  ttie  word  "willfully"  nor  any 
word  of  like  import  was  used.    Certain  acts 
were  forbidden,  and  doing  them  was  made 
punishable,  whether  the  doer  had  or  had  not 
knowledge  of  the  facts  that  made  his  act  a 
violatton  of  law.    Bat  the  statute  here  in 
question  contains  the  word  "willfully,"  and 
Its  presence  there  means  something,  and  can- 
not fairly  be  regarded  as  surplusage;  but  If 
it  means  "voluntarily"  only,  It  is  mere  sur- 
plusage, for  that  Is  already  Implied  in  the 
words   "shall  sell."     The  statute  does   not 
merely  say  that.  If  any  one  "shall  sell"  flesh 
of  the  forbidden  kind,  he  shall  be  pnnished. 
It  says  that  if  any  one  "shall  willfully  sell" 
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sncb  flesh,  he  shall  be  panlshed.  To  willftU- 
ly  sell  diseased  meat  ordinarily  means  to 
sell  It  with  knowledge  of  its  condition;  and 
so  in  the  statute  here  In  question  we  think 
the  words  "shall  willfully  sell"  mean  to  sell 
with  knowledge  that  the  flesh  Is  of  the  for- 
bidden kind— a  sale  made  with  guilty  know!- 
edge,  and  therefore  with  an  evil  intent  to 
violate  the  law.  This  is  the  sense  ordinarily 
given  to  the  words  "wlUfnl"  or  "willfully"  In 
statutes  creating  a  criminal  offense,  unless 
It  clearly  appears  that  they  were  used  In  a 
different  sense.  They  are  held  to  imply  the 
doing  of  the  forbidden  act  purposely  In  viola- 
tion of  law.  State  v.  Whitener,  03  N.  O.  690; 
State  T.  Smith,  62  Wis.  134,  8  N.  W.  870; 
Commonwealth  v.  Kneeland,  20  Pick.  220; 
State  V.  Olark,  29  N.  J.  Law,  96;  Folwell  ▼. 
State,  49  N.  J.  Law,  31,  6  Atl.  619;  Evans  t. 
United  States,  163  U.  S.  684,  14  Sup.  Ot  934, 
38  Zi.  Ed.  830;  Felton  v.  t7Dited  States,  96 
V.  S.  702,  24  L.  Bd.  876;  Potter  ▼.  United 
States,  166  U.  S.  438,  16  Sup.  Gt  144,  39  L. 
Ed.  214.  In  this  view  of  the  law,  we  think 
the  court  below  erred  in  its  charge.  The 
}ury  were.  In  effect,  told  that  guilty  knowl- 
edge on  the  part  of  the  defendant  was  not 
an  essential  element  of  the  statutory  crime. 

As  the  other  questions  raised  on  the  appeal 
are  not  likely  to  arise  again  upon  a  retrial,  it 
ia  unnecessary  to  consider  or  decide  them. 

There  is  error,  and  a  new  trial  is  granted. 
The  other  Judges  concurred. 


<7I  Conn,  tn 

STATE  V. 


McMAHON. 


(Supreme  Court  ot  Errors  of  Connecticut.    July 
24,  1903.) 

MUNICIPAL  CORPORATIONS— SIDEWALKS— RB- 
MOVAL  OP  ICB  AND  SNOW— BY-LAWS— VALID- 
ITY—CONSTITUTIONAL  LAW— TAXING  POWER 
— EQUALITY- POLICE  POWER- PUBLIC  SAFE- 
TY. 

1.  Meriden  City  By-Laws,  S  9,  providing  that, 
whenever  a  sidewalk  fronting  or  adjoining  any 
lot  of  land  in  a  city  shall-  be  wholly  or  partially 
covered  with  snow  or  ice,  it  shall  be  the  duty 
of  the  owner,  occupant,  or  person  having  charge 
thereof  to  cause  said  sidewalk  to  be  made  safe 
and  convenient  by  removing  said  snow  and  ice 
'Within  six  honra  after  the  accumulation  of 
same^  or,  in  case  of  ice,  by  covering  the  same 
with  sand  within  the  same  time,  and  providing 
A  fine  for  failure  to  comply  therewitn,  la  not 
▼old  as  vague  and  Indefinite. 

2.  Snch  by-law  is  not  unconstitutional  as  an 
improper  exercise  of  the  taxing  power. 

3.  The  law  is  not  unconstitutional  for  inequal- 
ity as  applying  only  to  owners  of  land. 

4.  The  act  is  a  proper  exercise  of  the  city's 
police  power  for  the  preservation  of  the  public 
safety. 

Case  Heserved  from  Court  of  Common 
Pleas,  New  Haven  Coon^;  Jnllus  C.  Cable, 
lodge. 

Prosecution  by  the  state  against  Matthew 
McMahon  for  violation  of  a  dty  by-law  re- 
quiring removal  of  ice  and  snow  from  side- 
walks abutting  defendant's  premises.  iDe- 
mnrrer  to  the  information  reserved  for  the 
advice  of  the  Supreme  Court    Overruled. 


Cornelius  3.  Danaher,  for  accused.  Rob- 
ert 3.  Woodruff,  Pros.  Atty.,  for  the  State. 

HAMERSI4EY,  J.  The  common  conncii  of 
the  city  of  Meriden  passed  a  by-law  contain- 
ing the  following  provisions: 

"Sec  7.  Whenever  the  sidewalk  fronting 
or  adjoining  any  lot  of  land  in  the  dty  of 
Meriden  shall  be  wholly  or  partially  covered 
with  snow  or  ice,  it  shall  be  the  duty  of  the 
owner  or  occupant  of  such  building  or  lot  of 
land,  or  persons  having  charge  thereof,  to 
cause  said  sidewalk  to  be  made  safe  and 
convenient  *  *  *  by  removing  said  snow 
or  ice  therefrom  within  six  hours  after  the 
accumulation  of  the  same  thereon  or  in  the 
case  of  ice,  by  covering  the  same  with  sand 
or  other  suitable  substance,  the  same  to  be 
done  within  six  hours  after  the  accomala- 
tion  of  said  ice.    •    •    » 

"Sec.  8.  Any  person  falling  or  neglecting 
to  comply  with  the  provisions  of  the  forego- 
ing section  shall  forfeit  and  pay  a  fine  of 
$10  to  the  treasurer  of  the  dty  for  the  use 
of  the  city,  and  any  failure  or  neglect  to  com- 
ply with  the  provisions  of  said  section  shaU 
be  a  misdemeanor,  and  It  shall  be  the  duty 
of  the  dty  attorney  to  prosecute  any  person 
so  falling  and  neglecting  to  comply  there- 
with." 

The  ijegislatnte  anthorlzed  the  common 
coondl  of  the  dty  of  Meriden  to  enact  by- 
laws "to  compel  the  occupant,  persons  in 
charge  or  owners  of  lands  or  buildings  to 
remove  snow  and  ice  from  the  sidewalks  and 
gutters  In  front  of  such  land  or  bnildinga 
and  to  keep  such  sidewalks  safe  for  public 
travel,"  to  impose  flues  for  violation  of  such 
by-laws,  and  prescribe  the  mode  of  enforc- 
ing the  flues  by  action  of  debt,  or  by  prosecu- 
tion as  In  case  of  misdemeanor.  8  Sp.  Laws, 
p.  307,  8  17;  Sp.  Laws  1879,  p.  147.  This  la 
a  prosecution  by  the  dty  attorney  for  a  viola- 
tion of.  the  provision  of  said  by-law  above 
quoted.  The  defendant  demurred  to  the  in- 
formation on  two  grounds  only— because  said 
by-law  is  vague  and  Indeflnite,  and  becanae 
the  by-law  is  In  violation  of  the  Constltiitlon, 
state  and  federal,  and  therefore  void.  The 
case  is  reserved  for  the  advice  of  this  court 
as  to  what  Judgment  should  be  rendered 
upon  this  demurrer. 

The  ofCense  for  which  the  defendant  la 
prosecuted  Is  not  described  in  the  by-law  in 
terms  so  vague  and  indefinite  as  to  render  it 
for  tuat  reason  invalid. 

The  other  ground  of  demurrer  itresents 
this  question:  Does  the  Leg;islature,  in  en- 
acting a  law  which  makes  it  the  anty  of  all 
inhabitants  of  a  dty,  being  owners  or  agents 
of  owners  of  land  abutting  on  sidewalks 
within  the  dty  limits,  to  aid  in  keeping 
those  sidewalks  safe  for  the  common  use  by 
removing  or  otherwise  rendering  liarmless 
accumulations  of  snow  and  Ice  on  the  side- 
walks in  front  of  their  respective  premises, 
violate  any  constitutional  provision?  It  is 
true,  as  claimed  by  the  defendant,  that  this 
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qtiestlon,  In  Its  present  form,  is  now  pre- 
sented to  us  for  the  first  time.  But  we  think 
that  the  trend  of  our  decisions  in  cases  In- 
volving similar  considerations  leads  natural- 
ly. If  not  necessarily,  to  a  negative  answer. 
State  V.  Wordln,  56  Oonn.  218,  226.  14  Atl. 
801;  LeTlck  V.  Norton,  51  Oonn.  461,  469; 
Yale  College  v.  New  Haven,  57  Conn.  9,  17 
Atl.  139;  Lewis  V.  New  Britain,  52  Oonn. 
668;  Hartford  v.  Talcott,  48  Conn.  525,  534, 
40  Am.  Rep.  189. 

We  are  referred  to  decisions  in  other  states 
where  such  legislation  has  been  held  void. 
Ottawa  V.  Spencer,  40  111.  211;  Grldley  v. 
Bloomington,  88  111.  554,  30  Am.  Rep.  566; 
State  V.  Jackman,  60  N.  H.  818,  41  Atl.  S47, 
42  L.  R.  A.  488.  The  argument  which  leads 
to  sncb  a  conclusion  would  seem  to  be  this: 
•The  etate  imposes  upon  cities  the  duty  of 
constructing  and  maintaining  in  jcondition 
safe  for  public  travel  highways  within  their 
limits.  It  punishes  a  neglect  of  this  duty 
by  appropriate  penalties,  Including  a  liabil- 
ity to  pay  damages  to  a  person  injured  by 
means  of  a  defect  In  a  highway  existing 
through  such  neglect.  The  repair  as  well  as 
the  construction  of  Iiighways  is  a  public  im- 
provement, and  contributions  by  Individuals 
for  that  purpose  through  enforced  labor  or 
payment  of  money  is  a  tax.  Such  tax  may 
be  collected  from  a  limited  taxlos  district, 
iBcludlug  those  only  whose  property  is  spe- 
cially benefited  by  the  public  improvement, 
Or  from  a  taxing  district  including  the  whole 
city,  but  in  either  case  the  tax  must  be  laid 
upon  a  principle  of  uniformity  and  equality. 
Sidewalks  are  a  part  of  the  highway,  and 
cannot  be  distinguished.  In  respect  to  their 
construction,  maintenance,  and  care,  from 
the  rest  of  the  highway.  Th«  general  duty 
of  maintaining  highways  In  a  condition  safe 
for  public  travel  has  been  construed  as  in- 
cluding the  duty  of  removing  or  rendering 
harmless  accumulations  of  snow  .and  Ice 
trpOn  sidewalks.  Therefore  such  removal  is 
a  repair  of  a  highway  and  a  public  improve- 
ment, for  which  no  individual  can  be  taxed, 
unless  upon  a  principle  of  uniformity  and 
equality.  Requiring  each  owner  of  land  abut- 
ting on  a  sidewalk  to  remove  the  snow  and 
ice  acchmnlated  on  the  walk  In  front  of  his 
premises  Is  a  violation  of  this  principle, 
whether  the  requirement  be  regarded  as  an 
assessment  for  special  benefits  or  as  a  gen- 
■  efal  tax.  Even  If  the  requirement  to  re- 
move snow  and  Ice  from  a  sidewalk  cannot 
be  regarded  as  a  tax,  yet  It  is  certainly  a 
burden,  and  a  purely  public  burden  cannot 
be  laid  upon  a  private  individual,  except  as 
authorized  in  cases  to  exercise  the  right  Of 
eminent  domain  by  virtue  of  proper  proceed- 
ings to  enforce  special  assessments  or  spe- 
cial taxation.  Chicago  v.  O'Brien,  111  111. 
5S2,  58  Am.  Rep.  640.  As  an  exercise  of  the 
right  of  eminent  domain,  the  requhrement 
takes  private  property  for  public  use  with- 
out compensation.  Moreover,  the  requirement 
Imposes  a  burden  and  creates  a  duty  which 


does  not  bear  on  all  citizens  alike,  and  vio- 
lates the  principle  of  impartial  equality 
which  pervades  the  Constitution.  State  v. 
Jackman,  69  N.  H.  318,  41  Ati.  347,  42  Lu  B. 
A.  438. 

In  deference  to  the  high  character  aod  ac- 
knowledged authority  of  the  courts    -which 
have  taken  this  view,  we  have  carefully  con- 
sidered these  decisions,  but  we  cannot  ac- 
cede to  all  the  assumptions  on  which  the  con- 
clusion reached  seems  to  be  founded.     The 
Constitutions  of  the  states  where  this  Tiew  is 
taken  contain  provisions  adopting  as  a  funda- 
mental  maxim   some  theory   of  uniformity 
and  eqtiality  in  taxation,  and  purporting  to 
limit  the  field  of  taxation  by  requiring  all 
laws  imposing  taxes  to  cc^iform,  in  respect 
to  the  subjects  of  taxation,  the  modes   of 
valuation,  and  stress  of  the  tax,  to  this  tbeory 
of  uniformity  and  equality.    Our  own  Con- 
stitution contains  no   such  provisions.      On 
the  contrary,  It  distinctly  secures  the  right 
of  the  people  to  tax  themselves  through  tbeir 
representatives,  and  recognizes  the  duty  of 
exercising  the  power  of  taxation  wisely  and 
only  for  the  public  good,  as  a  legislative  duty 
for  the  i>erformance  of  which  the  General 
Assembly  is  responsible  to  its  constltnency, 
and  recognizes  the  power  of  considering  the 
conditions    of   population    or    property,    the 
theories  and  maxims  of  political  economy  or 
moral  philosophy  which  may  attect  taxation, 
and  of  determining  what,  on  the  whole.  Is  a 
wise  and  fair  mode  of  distributing  the  bur- 
den, as  a  legislative  power  which  the  judicial 
department  is  by  express  provision  forbidden 
to  exercise.    Nor  Is  the  aphorism,  "Taxation 
must  be  equal  and  uniform,"  embodied  as  a 
fundamental  maxim  In  the  United  States  Con- 
stitution, restricting  the  power  of  taxation 
vested  in  Congress  or  the  state  Legislatures. 
Such  an  aphorism,  whatever  view  may  be 
taken  of  its  meaning  and  practical  effect,  is 
not  a  fundamental  maxim  of  government, 
limiting  the .  legislative   power,  unless    em- 
bodied in  the  state  Constltntlon.    State  v. 
Travelers'  Intf.  Co.,  78  Conn.  255,  262.  47  Atl. 
299,  67  L.  R.  A.  481;  Travelers'  Ins.  Co.  v. 
Connecticut,  185  U.  S.  364,  22  Sup.  Ct  C73, 
46  L.  Ed.  949;   Sharpless  v.  Mayor  of  Phila' 
delphla,  21  Pa.  147,  161,  59  Am.  Dec.  759. 
.Possibly  this  difference  in  constitutional  pro- 
visions may  have  Influenced  the  view  taken 
as  to  the  real  nature  of  the  legislation  in 
question.    In  several  states,  however,  whose 
Constitutions   contained   in   some   form    the 
maxim  of  uniformity  and  equality  in  taxa- 
tion, the  courts  have  regarded  legislation  of 
this  kind  as  not  an  exercise  of  taxing  power, 
within  the  range  of  tliat  maxim,  but  simply 
as  prescribing  certain  duties  for  all  citizens 
In  respect  to  the  preservation  of  public  safe- 
ty, reasonable  in  respect  of  the  burden  Im- 
posed, and  such  as  the  state  may  prescrll^ 
without  violating  the  constitutional  guaran- 
ties enacted  for  the  protection  of  personal 
liberty  and  rights  of  property  from  arbitrarj 
and  discrimlnatlug  legislation.    Goddard,-  Pe- 
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tltloner,  16  Pick.  804;  Carthage  y.  Fredwick, 
122  N.  Y.  268,  2B  N.  K  480,  10  L.  R.  A.  178, 
19  Am.  St.  Rep.  490;  Relnken  t.  Faehting, 
130  Ind.  382,  30  N.  B.  414,  15  L.  R.  A.  624, 
SO  Am.  St  Rep.  247. 

The  legislation  is  Bot  exempt  trom  tbe  gen- 
eral guaranties  of  tbe  Constitntlon  simply 
becaase  it  relates  to  tbose  subjects  of  legis- 
lation commonly  classed  nnder  the  tndeflnlte 
thongh  convenient  phrase,  "exercise  of  police 
power."  The  whole  legislative  power  Is  com- 
mitted to  the  General  Assembly,  subject  to 
the  restrictions  contained  In  the  Constitution, 
and  no  manifestation  of  that  power  is  ex- 
empt from  these  fundamental  limitations.  A 
law  which  takes  private  property  for  public 
nse  without  compensation  is  equally  void, 
whether  it  Is  classed  as  an  exercise  of  edu- 
cational power  In  building  a  schoolbouse,  or 
of  police  power  In  the  destruction  of  property 
dangerous  to  health.  Clothing  Infected  with 
disease  may  be  destroyed  without  compensa- 
tion to  its  owner,  not  because  the  law  author- 
izing It  Is  a  police  regulation,  and  so  exempt 
from  constitutional  limitation,  but  because 
no  right  of  property  Is  Invaded  by  such  de- 
Btinictlon.  So  a  law  defining  the  duties  of 
citizens  to  each  other  or  to  the  state,  which 
gives  special  privileges  to  one  man  or  set  of 
men,  or  arbitrarily  discriminates  against  cer- 
tain citizens,  is  void,  whether  the  duties  pre- 
scribed relate  to  police  regulations  or  any 
other  subject.  The  law  under  discussion 
clearly  belongs  to  this  class  of  legislation, 
namely,  defining  and  enforcing  the  duties 
citizens  owe  to  each  other  and  to  the  state. 
It  is  largely  for  the  purpose  of  securing  such 
legislation  that  governments  are  organized 
and  legislative  power  is  granted.  The  duties 
of  citizens,  as  defined  by  the  Legislature,  may 
differ  according  to  status,  occupation,  or  tem- 
porary relation,  without  Inrolving  arbitrary 
partiality  or  discrimination.  The  duty  of  a 
bailee  to  his  bailor  is  made  much  more  oner- 
ous by  the  fact  that  the  bailee  is  an  innkeeper 
or  common  carrier.  The  duty  of  a  prlBclpal 
to  answer  for  the  acts  of  his  agent' is  'f^r' 
more  oppressive  when  the  principal  and 
agent  stand  in  the  relation  of  master  and 
servant.  Throughout  the  whole  range  of 
duties,  the  Legislature  may  properly,  upon 
considerations  of  public  policy  or  genial  &A- 
vantage,  enlarge  or  limit  the  obligations  rent- 
ing upon  men  engaged  in  certain  employ- 
m«its,  or  standing  to  each  other  In.  certain 
relations.  The  same  is  true  of  the  duties  or 
limitations  attached  to  the  ownership  of  land, 
which  the  Legislature  may  and  does  from 
time  modify,  but  a  law  for  this  purpose  Is 
clearly  not  void  because  it  applies  only  to 
persons  owning  land.  So-  there  are  many 
duties  a  citizen  owes  the  state  which  it  Is 
the  province  of  the  Legislature  to  define  and 
enforce,  although  they  may  Involve  some 
limitation  of  freedom  of  action,  and  the  ex- 
penditure of  some-  time  or  effort.  Sncb  du- 
ties must  depend  largely  upon  conditions  and 
clrcnrnstances  that  change.  lUnstratlons  of 
B5A.-88 


this  are  given  by  Chief  Justice  Shaw  In  God- 
dard,  Petitioner,  16  Pick.  504,  and  others  will 
readily  suggest  themselves.  Defining  and 
enforcing  such  duties  is  and  always  has  been 
an  appropriate  and  necessary  exercise  of  leg- 
islative power.  It  is  true,  an  act  nominally 
for  snch  purpose  may  in  substance  and  in 
fact  be  a  confiscation  of  property,  or  an  ar- 
bitrary and  partial  discrimination  between 
citizens  equal  before  the  law;  and,  if  so,  the 
act  is  void.  It  Is  sometimes  said  that  in  de- 
termining the  inralidity.  of  snch  an  act  the 
court  merely  passes  upon  a  question  of  de- 
gree.- This  Is  not  qnite  true.  The  extent  of 
trouble  Involved  In  connection  with  the  con- 
ditions and  circumstances  under  which  the 
stress  of  the  duty  may  fall  npon  each,  as  re- 
lated to  the  character  of  the  common  good  to 
be  served.  Its  Importance,  necessity,  and  the 
conditions  affecting  Its  accomplishment.  Is 
rather  a  legislative  than  a  Jndldal  question 
Bvery  dtlzen  Is  bound  by  the  Inherent  con- 
ditions of  dtlzenablp  to  render  some  nnpald 
service  to  the  state,  reasonable  In  view  of  tbe 
exigencies  which  require  such  service.  A 
law  which  simply  defines  and  enforces  this 
dnty  Is  valid.  Its  wisdom  and  expediency 
are  questions  for  the  Legislature.  Whether 
a  law  apparently  enacted  for  this  purpose  Is 
void  because  In  reality  It  takes  private  prop- 
erty for  public  use  without  compensation,  or 
arbitrarily  discriminates  against  certain  citi- 
zens In  dlstrlbuthig  a  public  burden,  is  a  Ju- 
dicial question.  The  law  is  not  confiscation 
simply  because  the  services  required  are  un- 
paid, nor  Is  it  partial  and  arbitrary  discrim- 
ination simply  because  the  services  required 
are  Inddent  to  certain  employments,  or  to 
tbe  ownership  of  certain  kinds  of  property. 
The  two  laws  are  distinct,  and  the  distinc- 
tion can  ordinarily  be  more  satisfactorily  as- 
certained through  the  exercise  of  practical 
common  sense  than  by  any  indulgence  in 
theoretical  subtleties. 

The  inhabitants  of  the  city  of  Merlden 
form  a  corporate  community,  clothed  with 
special  privileges  and  endowed  with  spedal 
powers  Cor  their  common  welfare  and  profit. 
These  powers  and  privileges  relate  to  the 
inhabitants  as  owners  and  occupiers  of  the 
land  within  the  prescribed  limits  of  the  city. 
The  creation  of  such  a  community  for  such 
a  purpose  necessarily  Involves  special  limita- 
tions as  to  the  action  of  individuals,,  the  use 
of  property,  the  inddents  or  powers  and 
duties  attached  to  the  ownership  of  property, 
and  is  the  occasion  for  the  springing  up  of 
a  variety  of  special  duties  which  the  inhabit- 
ants owe  to  each  other  and  to  the  territorial 
corporation  of  which  they  are  members.  It 
is  the  province  of  the  Legislature,  in  creat- 
ing such  a  community,  to  define  and  enforce 
the  limitations  In  the  nse  of  property,  of  the 
right  of  property  or  the  Inddents  attaching 
to  ownership,  and  of  the  duties.  Individual 
and  corporate,  Involved  In  its  creation.  For 
this  purpose  it  may  Intrust  to  tbe  Inhabitants 
the  enforcement,  through  by-laws  passed  by 
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them,  of  tbe  duties  defined  In  the  charter  of 
the  corporation.  When  a  city  is  intrnsted 
with  exdusiTe  power  over  the  construction 
and  maintenance  of  highways  within  its 
limits,  its  streets  are  something  more  than 
the  "King's  highway."  While  they  serve  as 
avenncs  of  public  travel,  that  travel  is  main- 
ly incident  to  the  use  and  enjoyment  of  the 
land  within  the  city  limits.  They  are  the 
entrance  to  every  piece  of  abutting  land, 
without  which  the  land  would  be  compara- 
tively valueless.  Practically  the  owners  and 
occupiers  of  land  abutting  on  the  city  street 
are  the  inhabitants  of  the  city.  The  relation 
between  the  land  In  a  city's  limits  and  the 
network  of  streets  essential  to  the  value  and 
use  of  that  land  is  a  peculiar  one,  and  nat- 
urally attaches  to  the  ownership  of  city  lots 
special  privileges  and  duties.  In  construct- 
ing sidewalks  It  is  more  convenient  to  place 
them  within  the  lines  of  the  highway,  and 
so,  when  laid,  they  form  a  part  of  the  high- 
way. But  tbe  power  and  duty  of  building 
and  maintaining  highways  does  not  neces- 
sarily include  the  duty  of  building  and  main- 
taining sidewalks.  The  construction  of  a 
sidewalk,  like  the  establishment  of  a  build- 
ing line,  may  well  be  independent  of  the 
construction  of  a  street;  and  in  most  cities 
sidewalks,  because  they  are  more  closely  re- 
lated to  the  adjoining  land  and  serve  more 
directly  the  use  of  that  land,  are  made  the 
subject  of  separate  rules,  and  are  construct- 
ed in  pursuance  of  separate  authority.  A 
city  covering  a  very  few  square  miles  of 
temcory  may  readily  have  600  miles  of  side- 
walks. To  keep  these  walks  clean  and  safe 
will  promote  the  public  health  and'  safety, 
and  also  contribute  to  the  value  of  every 
abutting  piece  of  land  to  which  they  form 
the  necessary  entrance,  and  whose  owners 
and  occupiers  represent  substantially  the  In- 
habitants of  the  city.  A  purely  corporate 
oversight  of  these  walks  could  not  adequate- 
ly meet  all  the  emergencies  affecting  their 
cleanliness  and  safety — especially  those  emer- 
gencies of  storm  and  cold  which  in  this  cli- 
mate render  constant  oversight  and  Immedi- 
ate remedy  imperative.  The  inhabitants  tt 
a  city,  being  the  owners  and  occupiers  of 
abutting  land,  are  the  ones,  and  practically 
the  only  ones.  In  a  situation  to  render  the 
aid  convenient,  if  not  necessary,  to  effectual- 
ly secure  that  cleanliness  and  safety  which 
promote  alike  the  general  welfare  and  their 
personal  Interests.  The  rendition  of  this  aid 
Involves  a  slight  burden,  insignificant  In 
comparison  with  the  benefits  secured.  We 
think  it  clear  that  In  requiring  such  aid 
the  I^egislatm^  acts  within  its  legitimate 
legislative  province  of  defining  and  enforcing 
the  duties  arising  under  such  conditions.  A 
law  which  merely  accomplishes  this  purpose 
Is  valid. 

To  say  that  It  is  possible  for  the  Leglsia- 
tnre,  under  cover  of  a  law  purporting  to  be 
of  this  kind,  to  accomplish  actual  confisca- 
tion of  property,  or  the  subjection  of  citizens 


to  partial  and  arbitrary  discriminations,  is 
to  state  a  proposition  which  may  be  sound, 
but  Is  not  relevant  to  tbe  facts  of  this  case. 
To  say  that  a  law  defining  the  duties  of  citi- 
zens in  serving  the  state  Is  necessarily  a 
violation  of  the  constitutional  guaranties 
against  the  confiscation  of  property,  and  par- 
tial and  arbitrary  discriminations,  because 
the  service  is  unpaid,  or  is  one  that  all  citi- 
zens are  not  in  a  situation  to  render,  is  to 
state  a  proposition  which  is  radically  un- 
sound. Such  a  theory  of  selfish  immunity 
from  all  duties  inherent  in  citizenship  is  sup- 
ported by  no  principle  of  political  ethics,  and 
cannot  safely  be  reduced  to  practice  under 
any  government. 

The  by-law  upon  which  the  information  is 
founded  Is  not  void  for  the  reasons  assigned 
in  the  demurrer.  'The  criminal  court  of  com- 
mon pleas  Is  advised  to  overrule  tbe  demur- 
rer and  render  judgment  accordingly.  Tbe 
other  Judges  concurred. 


(7*  Oonn.  113) 

GOLDRBTER  t.  CRONAN. 

(Supreme  Court  of  .Errors  of  Oonnecticot.    July 
24,  1903.) 

JUDaUBNTS-JlIDIOIAL    ERHOR3-CORRBCTION 
AT  SUBSEQUENT  TERM— JURISDICTION. 

.  1.  After  a  trial  the  judge  filed  a  paper  called 
"Memorandum  on  Which  Judgment  is  Based," 
which,  after  reciting  the  substance  of  the  evi- 
dence, stated  that  the  court  allowed  an  item  of 
^00  and  disallowed  other  items,  and  closed 
with  the  words  "Judgment  for  plaintiff  to  re- 
cover $300" ;  and  on  the  same  day,  the  words 
"Judgment  for  plaintiff  to  .recover  1300^'  were 
entered  on  the  file  of  the  case.  No  formal  judg- 
ment was  entered  in  accordance  with  the  mem- 
orandum until  at  the  succeeding  term  the  court 
ordered  judgment  in  favor  of  plaintiff  for 
$400.50,  and  entered  a  finding  that  the  court,  in 
entering  the  judgment,  by  oversight,  inadver- 
tence, and  mistake,  accidently  omitted  to  add 
thereto  the  interest  from  the  time  the  debt  fell 
due  to  the  day  of  the  rendition  of  the  judgment. 
BeU,  that  the  mistake  was'  judicial  in  char- 
acter, and  not  clerical,  and  hence  tbe  court  had 
no  power  to  correct  the  same  at  the  succeeding 
term. 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County;   James  Bishop,  Judge. 

Action  by  Sussman  Goldreyer  against 
Patrick  J.  Cronan.  From  a  judgment  in 
fayor  of  plaintiff,  defendant  appeals.  Re- 
versed. 

James  P.  Plgott,  for  appellant.  Cbarlea  8. 
Hamilton,  for  appellee. 

TORRANCE,  C.  J.  The  complaint  In  this 
case  alleged  that  the  defendant  owed  the 
plaintiff  divers  sums  of  money,  one  of  the 
items  being  in  amount  $300.  The  trial  court 
allowed  this  item  and  disallowed  the  others. 
The  case  was  tried  at  the  November  term  of 
the  court  in  1902,  and  decided  at  ttie  January 
term,  1908;  the  precise  date  of  judgment 
being  the  26th  day  of  Fetouary,  1908.     On 

T  L  See  Jadgment,  vol.  SO,  Cent  Dig.  I  tWk 
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that  day  the  judge  filed  In  court  a  paper 
called  "Meraorandum  on  Which  Judgment  Is 
Based,"  which,  after  reciting  the  sul)8tance 
of  the  evidence  in  the  case,  stated  that  the 
court  allowed  the  $300  Item  and  disallowed 
the    others,   and   ended   with   these   words: 
"Judgment  for  the  plaintiff  to  recover  $300 
and.  costs.    J.  Bishop,  Judge."    On  that  same 
day  the  following  entry  was  made  on  the 
file  In  said  case:   "Judgment  for  the  plaintiff 
to  recover  |300.    New  Haven,  February  26, 
1903.   J.  Bishop,  Judge."    It  does  not  appear 
that    any    formal   Judgment   in   accordance 
with  said  memoranda  was  ever  entered  up, 
but  on  the  11th  of  March,  1908,  the  court  or- 
dered Judgment  for  $400.50  in  favor  of  the 
plaintiff  to  be  formally  entered  up;  and  this 
was  done  under  the  following  drcumstances, 
as  stated  in  the  finding:   "On  March  2,  1003, 
the  plaintiff  and  defendant  appeared  in  court, 
and  Judge  Julius  C.  Cable,  one  of  the  Judges 
of  the  court,  directed  the  clerk  to  call  in 
Judge  Bishop  to  hold  said  court.    Said  court 
was  duly  opened  by  the  sheriff,  and  there- 
upon the  plaintiff  orally  moved  that  the  Judg- 
ment be  corrected  by  adding  Interest.    The 
defendant   objected    to   such   correction   on 
the  ground  that  the  January  term  of  said 
c-ourt  had  ended,  and  the  March  term  begun; 
and  further  that  If  the  court  had  Jurisdiction 
the  plaintiff  was  not,  In  law,  entitled  to  such 
interest;    and  further  that  the  plaintiff,  by 
bis  failure  to  prosecute  his  suit  with  diligence, 
waived  whatever  right,  if  any,  he  had  to 
interest  on   the   Judgment.     On  March   11, 
1903,  the  court  granted  said  motion  of  the 
plaintiff,  and  corrected  said  Judgment,  and 
added  the  Interest,   amounting  to  $400.50." 
It  will  thus  be  seen  that  the  Judge,  through 
said  signed  memoranda,  announced,  in  effect, 
that  he  found  the  damages  to  be  $300,  and 
that  b»  rendered  Judgment  for  the  plaintiff 
for  that  amount  only,  and  costs  of  suit    Aft- 
er this  the  case  was  not  continued  to  the  next 
term,  nor  was  it  held  for  further  considera- 
tion or  advisement,  nor  was  any  further  ac- 
tion of  the  court  necessary  to  entitle  the 
plaintiff  to  the  entry  of  a  formal  Judgment 
in  his  favor  for  $300  damages  and  costs. 

Assuming  for  the  present  that  the  entry  of 
Judgment  thus  made  was  a  true  entry  of  the 
Judgment  actually  rendered,  we  must  regard 
the  Judgment,  for  the  purposes  of  this  case, 
as  one  finally  disposing  of  the  case,  until 
set  aside  or  annulled  by  some  competent 
court  of  review.  "The  memorandum 
*  *  *  must  be  regarded  as  the  final  act 
of  the  Judge— the  act  which  exhausted  the 
residuum  of  power  over  the  cause  after  final 
adjournment."  Sturdevant  v.  Stanton,  47 
Conn.  579-581.  The  case  was  thus  finally 
disposed  of  at  the  January  term  of  the  court, 
1903.  Under  these  circumstances,  we  think 
that  what  the  trial  court  did  in  this  case  In 
Ifarcfa  must  be  regarded  as  having  been 
done  at  the  March  term  of  the  court,  1903, 
which  bjr  law  began  on  the  2d  day  of  that 


month,  and  not  as  done  at,  or  as  of,  the 
preceding  January  term.  The  case,  then, 
must  be  regarded  as  one  In  which  a  final 
Judgment  at  one  term  was  -at  a  subsequent 
term  set  aside,  and  another  Judgment  sub- 
stituted therefor;  and  the  ultimate,  control- 
ling question  In  the  case  Is  whether  the 
court  had  the  power  to  do  this. 

The  plaintiff  claims  that  on  the  26th  of 
February,  1903,  the  court  did  In  fact  render 
judgment  for  $400.60,  but  that  by  a  clerical 
mistake  a  different  and  a  smaller  amount 
was  entered  up.  If  the  record  sustains  this 
claim.  It  may  be  conceded,  for  the  purposes 
of  this  case,  that  the  court  had  the  power  to 
correct  the  mistake  at  the  succeeding  term, 
or  at  least  that  a  new  trial  would  not  be 
granted  on  account  of  its  action  in  so  doing. 
Mistakes  merely  clerical,  by  which  the  Judg- 
ment as  recorded  fails  to  agree  with  the 
Judgment  In  fact  rendered,  may  be  corrected 
at  a  term  subsequent  to  that  In  which  the 
Judgment  was  rendered,  upon  proper  notice 
to  all  concerned.  Over  its  recorded  Judg- 
ments the  court  may  exercise  two  powers: 
(1)  The  power  to  correct  and  amend  the  rec- 
ord 80  that  It  shall  truly  show  what  the  ju- 
dicial action  In  fact  was;  (2)  the  power  to 
set  aside,  annul,  and  vacate  such  Judgments. 
It  is  well  settled  that  these  powers  may  be 
exerolsed  during  the  term  In  which  the  Judg- 
i  ment  Is  rendered,  and,  speaking  generally, 
i  that  the  first  ran  be  exercised  at  any  subse- 
quent term,  while,  as  a  rule,  the  second  can- 
not be  so  exercised,  save  under  exceptional 
circumstances.  Tyler  v.  Aspinwall,  73  Oonn. 
493,  47  Atl.  766,  64  L.  R.  A.  758;  Wilkle  v. 
Hall,  15  Conn.  32,  87;  Weed  y.  Weed,  25 
Conn.  337;  Hall  v.  Falne,  47  Conn.  429; 
Sturdevant  v.  Stanton,  47  Conn.  579;  Bron- 
son  V.  Schulten,  104  U.  S.  410,  26  L.  Ed.  097; 
Foster  v.  Redfield,  50  Vt  285;  Maryland 
Steel  Co.  V.  Mamey  (Md.)  46  Atl.  1077;  Black 
on  Judgments,  c.  9,  {§  153-158,  and  cases 
there  dted.  The  case  thus  turns  upon  the 
question  whether  the  claimed  mistake  was  a 
Judicial  one,  in  falling  to  include  Interest  In 
the  Judgment  as  rendered,  or  a  clerical  one, 
in  failing  to  Include  interest  In  the  Judgment 
as  recorded.  If  the  mistake  was  of 'the  for- 
mer kind,  the  court,  upon  the  facts  found, 
had  no  power  to  correct  the  mistake  at  the 
March  term.  The  claim  that  the  mistake 
was  a  clerical  one  is  based  entirely  upon  the 
following  part  of  the  finding:  Upon  the 
facts  found  In  the  paper  called  "Memoran- 
dum on  Which  Judgment  is  Based,"  the  court 
found  the  Issues  for  the  plaintiff,  "and  al- 
lowed the  item  of  $300,  but  in  entering  the 
Jndgment,  by  oversight,  inadvertence,  and 
mistake,  accidentally  omitted  to  add  thereto 
the  interest  from  the  time  it  fell  due  to  the 
date  of  the  rendition  of  the  Judgment"  This 
is  the  only  finding  upon  this  point,  and,  when 
read  In  the  light  of  the  othpx  parts  of  the 
record,  we  do  not  think  It  supports  the  con- 
tention that  the  mistake  was  a  men  clerical 
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one.  What  does  the  phraBC  "In  entering  the 
Judgment,"  as  used  In  this  finding,  mean?  It 
can  only  mean  the  act  of  the  judge  in  making 
the  memoranda  signed  by  him,  for  the' record 
does  not  show  that  any  other  "entry"  of  the 
February  Judgment  was  ever  made  by  any- 
body at  the  January  term  of  court  It  may 
be  conceded  that  the  fair  inference  from  this 
finding  is  that  the  court  Intended  to  Include 
interest  in  the  Judgment  to  be  rendered,  and 
to  enter  such  Judgment  in  said  memoranda; 
but  the  question  is,  does  the  record  show  that 
the  court  did  in  fact  render  such  Judgmoit? 
The  finding,  as  we  have  seen,  is,  in  effect, 
that  in  making  the  signed  memoranda  the 
Judge  by  mistake  failed  to  include  interest; 
but  It  docs  not  say  that  Judgment,  as  actual- 
ly rendered,  did  in  fact  Include  interest,  and 
the  record  nowhere  explicitly  states  that  im- 
portant  fact  A  Judgment,  speaking  gener- 
ally, is  the  determination  or  sentence  of  the 
law,  speaking  through  the  court;  and  it  does 
not  exist,  as  a  legal  entity,  until  pronounced, 
expressed,  or  made  known  in  some  appro- 
priate way.  It  may  be  expressed  orally  or 
in  writing,  or  in  both  of  these  ways,  in  ac- 
cordance with  the  customs  and  usages  of  the 
court  in  which  the  Judgment  is  rendered.  In 
the  case  at  bar  the  February  Judgment  was 
pronounced  In  writing  only,  in  and  by  the 
signed  memoranda  of  the  judge.  There  is  no 
.finding  that  It  was  ever  otherwise  pronounced 
or  made  known.  Before  that  entry  was 
made,  the  Judgment  had  no  existence.  When 
it  was  made,  the  Judgment  first  came  into 
being.  The  entry  of  it  was  thus  the  only 
expression  of  it  the  only  declaration  of  It, 
ev&e  made  by  the  Judge.  It  was  both  pro- 
nounced and  entered  up,  so  to  speak,  in  the 
same  words  and  at  the  same  moment.  Of 
necessity,  then,  the  Judgment  "entered  np" 
was  the  same  as  the  Judgment  actually  pro- 
nounced. It  thus  clearly  appears  from  the 
record,  outside  of  the  finding  now  under  con- 
sideration, that  the  entry  6t  the  Judgment 
made  by  the  Judge  is  a  true  record  of  the 
judgment  actually  rendered,  and  cannot  in 
the  nature  of  things,  be  other  than  a  true 
record;  and  we  think  there  is  nothing  in  tliat 
finding  absolutely  inconsistent  with  this  con- 
clusion. When  read  in  the  light  of  the  other 
facts  found,  all  that  the  finding  can  fairly 
be  said  to  mean  Is  that  the  court  by  mistake 
accidentally  failed  to  Include  Interest  in  its 
signed  memoranda,  and  that  is  equivalent  to 
flaying  that  the  court  failed  to  include  inter- 
est In  its  Judgment,  and  also  in  its  record  of 
it  We  think  any  other  view  of  the  finding 
is  untenable.  In  view  of  the  other  facts  set 
forth  in  the  record.  It  follows  that  the  court 
In  March  had  no  power  to  correct  amend,  or 
change  the  February  Judgment 
'  There  is  error.  The  March  Judgment  Is 
set  aside,  and  the  cause  is  remanded,  with 
directions  that  judgment  be  entered  up  as  of 
February  26,  1903,  for  ^00  and  costs.  Tlie 
ether  Judges  concurred. 


<T8  Conn.  US) 
Appeal  of  BX2A0H. 
(Supreme  CSonrt  of  Errors  of  Connecticut   July 
24,  1903.) 

EXECUTORS  AND  ADMINISTRATORS— APPOINT- 
MENT—NONRKSIDENT  DBCBDBNT— LOCATION 
OK  PROPERTY— CLAIMS  OF  CREDITORS. 

1.  The  purchase  of  land  In  Connecticut  by  the 
son  of  a  nonreEident  during  the  year  preceiUng. 
and  the  year  subsequent  to,  the  father's  death, 
id  the  absence  of  any  evidence  that  the  fiither 
had  any  interest  in  such  land,  did  not  authorize 
the  appointment  of  an  administrator  of  the  fa- 
ther's estate  in  Connecticut  on  the  application 
of  a  creditor,  on  the  ground  that  the  tether  died 
seised  of  property  in  Connecticut' 

2.  A  claim  by  a  creditor  of  a  nonresident  de- 
cedent that  real  estate  in  Connecticut  purchased 
by  decedent's  son  prior  to  and  shortly  after  Iiia 
death  was  purchased  with  money  belonging  to 
his  father  or  his  estate  was  not  property  in 
Connecticut,  belonging  to  deceased,  justifying 
the  appointment  of  an  administrator  of  his  es- 
tate in  that  state. 

Case  Reserved  from  Superior  Court,  New 
Haven  County;   William  T.  BSmer,  Judge. 

Application  by  Mary  E.  Camp  for  the  ap- 
pointment of  an  administrator  de  bonis  non 
of  the  estate  of  Moses  S.  Beach,  deceased. 
From  a  Judgment  appointing  one  James  E. 
Wheeler  as  such  administrator,  Charles  Y. 
Beach  appeals.    Reversed. 

The  facts  found  by  the  trial  court,  upon  an 
agreed  statement  of  facts  framed  By  the 
parties,  so  far  as  in  anyway  material,  are 
in  substance  these: 

(1)  Upon  the  death,  on  January  10,  1893,  of 
Calvin  B.  Camp,  father  of  Mary  E.  Oamp, 
the  applicant  for  administration  to  these 
proceedings,  said  Mary  E.  Oamp  became  en- 
titled to  some  $7,000  by  reason  of  the  failure 
of  her  father  to  account  as  guardian,  for 
money  which  came  into  his  possession  in 
1868;  he  owning  a  life  estate  in  the  same, 
and  she  owning  the  fee  or  corpus.  Her 
brother  and  sister  each  became  entitled  to 
about  the  same  sum  on  the  same  grounds. 
Camp  died  utterly  Insolvent  having  ndsap- 
proprlated  and  lost  his  children's  money.  In 
1868  Calvin  B.  Camp  was  appointed  guardian 
of  each  of  these  three  children  by  the  proper 
court  in  New  York,  and  gave  a  guardian's 
bond  to  each  child,  in  the  sum  of  flO.OOO, 
for  the  faithful  performance  of  his  duty, 
with  Moses  S.  Beach  and  one  Merritt  as 
sureties.  The  youngest  at  Camp's  dilldren 
became  of  age  in  1876. 

(2)  Between  1888  and  1801  the  three  chO- 
dren  w»e  engaged  in  a  litigation  against 
their  father,  seeking  by  means  of  an  ac- 
counting in  a  probate  cOurt  In  New  York  to 
secure  possession  of  the  money  which  came 
into  his  possession  In  1868,  which  litigation 
failed  because  they  were  not  entitled  to  pos- 
session of  the  corpus,  or  any  part  thereof, 
until  their  father's  death.  Moses  S.  Beach 
knew  of  this  litigation. 

(3)  Moses  S.  Beach  died  July  25, 1892,  domi- 
ciled in  New  York,  leaving  a  widow  and  five 
'children.    He  left  personal  property  amount- 
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ing  to  about  17,500,  and  real  estate  in  Ar- 
kansas valued  at  about  $200,000.  By  reason 
of  Beach  being  surety  on  the  guardian  bonds 
of  1868,  his  estate  was  liable  to  Camp's  three 
children  for  the  amounts  due  them  upon 
their  father's  death.  (This  UablUty  is  as- 
somed  for  the  purposes  of  this  case.) 

(4)  Moses  S.  Beach's  estate  was  fully  ad- 
ministered and  settled  in  the  New  York  court 
having  jurisdiction  thereof; .  the  final  account 
of  the  administrator  being  accepted  and  ap- 
proved May  13,  1895.  On  April  28,  1883,  and 
after  tb*  death  of  Qimp,  legal  notice  to  the 
creditors  of  Beach's  estate  to  present  their 
claims  was  given.  Camp's  three  children 
knew  of  Beach's  death  soon  after  it  occur- 
red, were  then  resident  and  domiciled  In  New 
York,  and  presented  no  claim  against  bis 
estate. 

(5)  Upon  Camp's  death,  In  1893,  an  ac- 
conntiug  between  his  executor  and  his  three 
children  was  commenced  in  the  surrogate's 
court  in  New  York,  and  decrees  fixing  the 
amount  due  each  child  were  entered  Decem- 
ber 19,  1896,  and  these  decrees  were  af- 
firmed upon  appeal  February  15,  1901. 
Beach's  administrator  had.  knowledge  of  this 
litigation  and  of  the  claim  against  the  bonds- 
men. 

(6)  Said  Moses  S.  Beach  bad  at  all  times 
In  Us  own  name,  and  owned  and  controlled 
by  him,  and  left  at  his  decease,  property  of 
a  value  more  than  equal  to  all  his  ontstand- 
ing  Indebtedness  and  the  amount  of  the 
claims  based  by  the  said  three  children  of 
said  Oalvin  B.  Camp  upon  said  bonds. 

(7)  Subsequent  to  February  15,  1901; 
Camp's  children  Inquired  of  two  daughters 
of  Beach  concerning  the  location  of  any 
property  belonging  to  Beach  at  his  death, 
without  snccess.  Said  children  did  not  Itave 
actual  knowledge  of  the  location  of  the  Ar- 
kansas real  estate  until  apprised  thereof  in 
these  proceedings. 

(8)  In  the  years  1891  and  1892  the  said 
Charles  Y.  Beach  purchased  large  amounts  of 
real  estate  both  in  New  Haven  and  Bridge- 
port, prior  to  which  said  dates  he  had  owned 
DO  real  estate  in  either  of  said  cities. 

(9)  At  no  time  has  there  been  any  tangible 
real  or  personal  estate  standing  in  the  name 
of  Moses  8.  Beach,  and  situated  in  the  i>ro- 
bate  district  of  New  Haven  or  the  (state  &C 
Connecticut. 

(10)  On  May  9,  1902,  Mary  S.  Camp  ap- 
plied for  administration  as  a  creditor  of  said 
deceased;  and  on  July  8,  1902,  said  court 
of  probate  of  New  Haven  passed  an  order 
appointing  an  administrator,  from  which  this 
appeal  was  taken  by  said  Charles  Y.  Beach, 
now  a  resident  of  Massachusetts. 

(il)  Moses  S.  Beach  at  his  decease  left  no 
property  of  any  kind  in  this  state,  unless 
the  claims  advanced  by  the  appellee  upon 
the  above  facts,  as  hereinafter  set  forth,  con- 
stitute such  property. 

(12)  TJpon  the  above  facts  flie'  appellee 
claims  as  follows,  to  wit:  (a)  TliAt  said  real 


estate  mentioaed  in  paragraph  8  was  pur- 
chased by  the  appellant  with  money  belong- 
ing either  to  said  Moses  S.  Beach  In  his  life- 
time or  to  his  estate;  (b)  that  said  real  estate 
belongs  now  to  the  estate  of  said  Moses  S. 
Beach,  at  least  to  the  extent  necessary  to 
pay ,  the  Judgment  of  said  Mary  E.  Camp 
against  the  estate  of  0.  B.  Camp,  and  any 
other  claims  that  may  be  duly  presented 
against  the  estate  of  Moses  S.  Beach,  and 
that  therefore  said  claims  and  choses  In  ac- 
tion constitute  property  suf^clent  to  give 
the  court  of  probate  Jurisdiction  under  the 
statute;  the  sole  purpose  ot  the  appointment 
of  the  administrator  being  to  bring  suit 
against  Charles  £.  Beach  for  a  conveyance  ot 
said  real  estate  to  said  administrator,  or  for 
its  value  in  money,  for  the  purpose  of  an- 
swering to  said  claims.  The  appellant  claims 
that  upon  the  above  facts  neither  the  court 
of  probate  for  New  Haven  nor  the  superior 
court  has  Jurisdiction  to  appoint  an  adminis- 
trator. 

A.  Heaton  Robertson  and  James  K.  Wheel- 
er, for  the  applicant  for  administration. 
Qoodwin  Stoddard  and  Arthur  M.  Marsh,  for 
Cnarles  Y.  Beach. 

HAMBRSLBf ,  J.  (after  stating  the  facts). 
This  is  an  application  to  the  court  of  pro- 
bate for  the  appointment  of  an  adminis- 
trator on  the  Intestate  estate  of  Moses  S. 
Beach,  made  by  Mary  B.  Oamp,  claiming  to 
be  a  creditor.  Upon  her  application  the  court 
of  probate  passed  an  order  appointing  James 
B.  Wheeler  administrator.  Charles  Y.  Beach 
—being  a  son  of  Moses  S.  Beach— appealed 
from  this  order  to  the  superior  court  The 
reasons  of  appeal  are  set  forth  In  the  appeal 
Itself  as  follows:  Mbses  S.  Beach  died  on 
Jnly  25,  1892,  resident  and  domiciled  in  the 
state  of  New  York.  He  left  no  property  In 
the  probate  district  of  New  Haven  or  In  the 
state  of  Ck)nnectlcTit,  and  his  estate  was  long 
since  fully  administered  and  settled  in  the 
courts  of  New  York  having  Jurisdiction  there- 
of. Upon  this  appeal  the  superior  court  had 
full  Jurisdiction  of  the  subject-matter,  name- 
ly, the  appointment  of  an  administrator  up- 
on the  estate  of  Moses  S.  Beach;  and  within 
the  issues  presented  by  the  appeal  the  court 
tries  the  cause  de  novo. 

The  issues  in  this  case  are  these:  Was 
Moses  S.  Beach  at  the  time  of  his  death  an 
inhabitant  of  this  State?  Did  he  leave  prop- 
erty in  this  state?  The  appeal  alleges  that 
he  was  not  an  inhabitant,  and  did  not  leave 
property  In  this  state.  These  allegations,  by 
our  practice,  are  tak«i  as  denied,  in  the  ab- 
sence of  any  further  pleading.  If  the  court 
finds  that  the  intestate  did  not  live  in  this 
state,  and  did  not  leave  property  here,  the 
appellant  Is  entitled  to  Judgment,  and  the 
probate  order  must  be  set  aside. 

There  appears  to  have  been  no  actual  trial, 
but  the  XHirtles  agreed  uiwn  a  statement  of 
facts,  and  these  facts  are  fonnd  by  the  court, 
and  die  case  reserved  for  the  advice  of  this 
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court  as  to  the  Judgment  to  be  rendered  on 
the  facts  thus  found. 

It  is  dear  that  the  facts  found  by  the  court 
do  not  proTe  that  Moees  S.  Beach  at  the  time 
of  bis  death  left  any  property  in  this  state. 
The  purchase  by  his  son  of  land  in  Bridge- 
port and  New  Haven  during  the  year  preced- 
ing his  death  and  the  year  of  his  death  fur- 
nishes no  presumption  that  the  father  bad 
any  Interest  in  the  land  so  purchased,  and 
the  other  facts  found  by  the  court  in  connec- 
tion with  this  fact  raise  no  such  presump- 
tion. Moreover,  the  court  expressly  finds 
that  at  bis  death  Moses  S.  Beach  had  no 
tangible  property,  real  or  personal,  in  this 
state,  and  had  no  p'roperty  whatever  in  this 
state,  unless  the  advancement  of  .the  claims 
of  the  appellee,  upon  the  facts  found,  consti- 
tutes property,  within  the  meaning  of  the 
statute.  This  question  is  the  only  material 
question  of  law  arising  in  the  cause  as  pre- 
sented by  the  reservation,  and  its  decision 
must  determine  the  Judgment  the  superior 
court  shall  render. 

The  administration  of  estates  of  deceased 
persons  is  within  the  general  Jurisdiction  of 
the  superior  court,  unless  exclusive  Jurisdic- 
tion is  committed  to  some  other  court 
Mack's  Appeal,  71  Conn.  132,  41  Atl.  242. 
By  statute  that  jurisdiction  Is  committed  and 
its  exercise  in  the  first  instance  confined  to 
the  court  of  probate,  which  is  an  inferior 
court  of  limited  Jurisdiction.  The  death  of 
the  person  whose  estate  is  sought  to  be  ad- 
ministered is  a  jurisdictional  fact.  Unless 
this  fact  exists,  there  la  no  jurisdiction  of  the 
subject-matter.  The  existence  of  property 
within  the  probate  district  belonging  to  the 
deceased  at  the  time  of  bis  death  is  a  fact 
necessary  to  the  appointment  of  an  admin- 
istrator niton  the  estate  of  a  nonresident  by 
that  court  of  probate,  and  is  in  a  sense  a  Ju- 
risdictional fact  Whether  it  is  a  Jurlsdlc- 
tlonal  fact  in  the  same  sense  98  the  fact  of 
death  and  the  nature  of  the  difference  are 
questions  which  need  not  be  considered  in 
this  case.  It  Is  enough  for  present  purposes 
that  the  existence  of  property  within  the  lim- 
its of  the  district  is  a  fact  which  must  be  es- 
tablished to  the  satisfaction  of  the  court  of 
probate  before  it  can  properly  appoint  an  ad- 
ministrator; and  that  npon  appeal  this  fact 
may  be,  as  it  is  ,ln  this  case,  the  material  fact 
in  issue  before  the  superior  court  This  fact 
comprises  two  facts— the  existence  of  prop- 
erty within  the  district  and  the  ownership 
of  that  property  by  the  intestate  at  his  death. 
"Property,"  as  used  in  the  statute,  includes 
not -only  land  and  tangible  personal  prop- 
erty, but  a  chose  in  action.  A  thing  wtaicb 
is  the  subject  of  legal  ownership  Is  property, 
whether  tiiat  thing  is  in  possession  of  the 
owner  or  in  possession  of  another,  and  the 
owner  has  only  a  bare  right  to  reduce  the 
thing  to  possession  by  means  of  an  action. 
2  Blackstone's  Comm.  389,  397.  In  the  case 
of  property  in  possession,  its  existence  with- 
in the  district  is  a  fact  which  can  ordinarily 


be  easily  and  certainly  ascertained,  but  tli« 
fact  of  its  ownership  by  the  intestate  at  iiia 
death  is  one  which  may  be  doubtful  and  diffi- 
cult to  settle.  If  land  stood  in  the  name  of 
the  intestate  or  tangible  personal  property 
was  in  his  actual  possession  at  the  time  of 
his  death,  these  insignia  of  ownership  would 
ordinarily  Justify  the  court  of  probate  in  find- 
ing the  fact  <ind  it  might  not  in  such  caae 
be  necessary  or  proper  to  determine  a  ques- 
tion of  contested  title.  It  has  no  power  to 
try  such  a  question,  except  as  It  is  necessarily 
Incident  to  Its  Appointment  of  an  adminis- 
trator, and  then  its  determination  is  not  bind- 
ing, beyond  the  necessities  of  the  purpose  for 
which  it  is  made.  It  is  therefore  sufficient 
that  the  intestate  was  the  apparent  owner  of 
the  property.  In  the  case  of  property  in  ac- 
tion, the  same  two  facts  must  be  proved; 
but  here  the  two  facts'  are  more  closely  re- 
lated, and  are  ordinarily  proved  by  the  same 
evidence.  A  promissory  note  Is  evidence 
that  the  payor  has  promised  to  deliver  his 
money  to  the  possession  of  the  payee  on  the 
maturity  of  the  note,  and  is  also  evidence 
that  the  payee  is  the  owner  of  the  property 
or  chose  in  action  tbns  proved  to  exist.  And 
In  general,  proof  of  the  existence  of  a  chose 
in  action  also  proves  its  ownership,  and  so 
in  proving  the  existence  and  the  ownership 
of  property  in  action  the  same  rule  of  evi- 
dence applies  as  in  proving  the  ownership  of 
property  in  possession.  Questions  of  contest- 
ed title  cannot  be  finally  settled  by  the  court 
of  probate,  but  may  be  considered  and  must 
be  determined  so  far  as  is  necessary  to  en- 
able the  court  to  exercise  its  jurisdiction  in 
the  appointment  of  an  administrator.  For 
that  purpose  it  must  find  tiiat  property,  either 
in  possession  or  in  action,  owned  by  the  non- 
resident Intestate,  existed  within  the  district 
at  his  death.  For  that  purpose  it  may  be 
sufficient  to  find  In  the  case  of  tangible  prop- 
erty an  apparent  ownership  in  the  Intestate, 
or  in  the  case  of  property  in  action  an  appar- 
ent liability  to  the  intestate  from  some  per- 
son under  such  circumstances  that  the  situs 
of  the  property  or  chose  in  action  is  within 
the  district  The  law  as  thus  stated  has 
been  firmly  established  by  our  decisions. 
Hartford  &  N.  H.  R.  Co.  v.  Andrews,  36 
Conn.  213;  Chamberlin's  Appeal,  70  Conn. 
363,  39  Atl.  734,  47  L.  R.  A.  204;  Mack's  Ap- 
peal, 71  Conn.  122,  %7  Atl.  242.  How  far  a 
court  of  probate  may  properly  consider  the 
merits  of  a  contested  title  in  determining 
the  fact  of  an  apparent  ownership  is  a  mat- 
ter immaterial  to  the  present  decision.  In 
every  case  that  fact  must  be  passed  upon; 
and  if  the  court  of  probate^  or  superior  court 
upon  appeal,  violates  the  principles  of  law  in 
finding  or  refusing  to  find  that  fact  ui  error 
is  committed. 

It  follows  condnsively  from  this  state  of 
the  law  that  the  claims  advanced  by  the  ap- 
pellee upon  the  facts  found  by  the  superior 
court  do  not  constitute  property.  The  dis- 
tinction between  an  apparent  liability  from 
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Charles  Y.  Beach  to  his  father  at  the  time 
of  his  father's  death,  and  a  mere  claim,  ad- 
vanced 10  years  afterwards  by  an  applicant 
for  administration,  that  there  was  such  a 
liability,  Is  obvious.    The  former  Is  property, 
-vrithln  the  meaning  of  the  statute.    The  lat- 
ter may  or  may  not  be  evidence'  tending  to 
prove,  but  certainly  does  not  constitute  prop- 
erty, within  any  meaning  that  word  can  be 
nsed  to   express.     "Claim,"   In  its  primary 
meaning.  Is  used  to  Indicate  the  assertion  of 
an  existing  right    In  Its  secondary  meaning 
It  may  be  used  to  Indicate  the  right  Itself. 
In  our  decisions  on  this  subject,  "claim"  may 
have  been  used  In  Its  secondary  meaiilng  to 
Indicate  a  chose  In  action,  but  such  use  of 
the  word  cannot  Justify  the  Inference  that, 
because  the  right  Is  property,  a  mere  pre- 
tension to  the  right  Is  property;   nor  can  It 
Justify  an  Interpolation  of  language  not  used 
In  .the  statute,  so  that  it  shall  read,  "When 
a  person  living  out  of  the  state  shall  die  in- 
testate leaving  property  within  the  state  (or 
when  any  person  shall  claim  that  a  non- 
resident intestate  left  property  within  the 
state)  admlnistratloii  may  be  granted,"  etc 
Gen.  St.  (Revision  1902)  i  318.    It  may  be 
that  the  appellee  Intended  to  Insist  that  the 
claim  or  assertion,  by  an  applicant  for  ad- 
ministration, that  the  Intestate  owned  prop- 
erty within  the  district,  is  conclusive  evi- 
dence of  that  fact 

Allusion  was  made  tn  argument  to  the 
practice  of  granting  administration  upon  the 
mere  assertion  of  the  applicant  Undoubted- 
ly our  probate  courts,  in  matters  which  are 
not  contested,  do  find  facts  upon  evidence 
which  would  have  slight  weight  In  case  of  a 
contest;  but  neither  the  court  of  probate  nor 
the  superior  court  upon  a  trial  of  the  Issue, 
did  the  intestate  own  property  within  the 
district  at  his  death?  can  lawfully  give  con- 
trolling or  even  any  weight  to  the  mere  as- 
sertions of  the  applicant  of  facts  outside  his 
knowledge  and  Inconsistent  with  the  facts 
found  by  the  court. 

We  deem  it  clear  that  the  claims  advanced 
by  the  appellee  upon  the  facts  found  by  the 
court  do  not  constitute  property,  within  the 
meaning  of  the  statute,  and  that  the  conclu- 
sion of  the  court  that  the  Intestate  left  no 
property  In  the  district,  if  said  claims  ad- 
vanced by  appellee  do  not  constitute  prop- 
erty, is  a  proper  and  lawful  conclusion  from 
all  tlie  facts  found. 

The  superior  coinrt  is  advised  to  render 
JDdgment  for  the  appellant,  setting  aside  the 
order  of  the  court  of  probate.  The  other 
Judges  concurred. 


(It  Cona.  tl) 

WELLS  et  aL  r.  HARTFORD  MANILLA  00. 

(Sopreme  Court  of  Brrors  of  Connecticut    July 

24,  1903.) 

KBCEIVBRS  —  REPUDIATION    OF    CONTRACT  — 
CONTRACTS— ANTICIPATORY  BREACH. 

1.  A  contract  for  the  sale  of  goods,  sliipments 
to  be  made  as  ordered,  but  in  any  event  all  to 


be  shipped  before  a  certain  date,  means  that 
orders  for  shipments  Shall  be  so  given  that  they 
may  be  filled  before  the  date  of  the  expiration  of 
the  contract,  but  does  not  require  the  vendee  to 
make  his  orders  so  that  the  shipments  may  be 
made  at  a  uniform  rate  durlne  the  contract 
period. 

2.  A  contract  required  one  of  the  parties  to 
furnish  to  the  other  a  specified  amount  of  pulp 
before  a  certain  date,  shipments  to  be  made  as 
ordered.  For  a  considerable  time  during  the 
term  of  the  contract  no  shipments  were  ordered 
by  the  purchELser,  and  at  length  the  purchaser 
telegraphed  that  no  shipments  be  made.  Let- 
ters from  the  purchaser  were  to  the  effect  that 
all  pulp  purchased  would  be  taken  from  the 
other  party;  that  the  purchaser  hoped  to  have 
use  for  a  large  quantity  of  pulp,  etc.  .Held, 
that  there  had  been  no  anticipatory  breach  by 
the  purchaser  which  would  warrant  the  seller 
in  rescinding  the  contract  and  suing  for  dam- 
ages. 

3.  The  receiver  of  a  paper  mill  which  was 
under  contract  to  purchase  a  large  quantity  of 
pulp,  the  market  price  of  which  at  the  time  of 
the  receivership  was  below  that  called  for  by 
the  contract  might,  with  the  approval  of  the 
court  abandon  the  contract  without  rendering 
the  estate  liable  to  the  seller  in  damages,  where 
the  amount  of  the  estate  was  not  susadent  to 
pay  creditors  whose  claims  had  accrued,  and 
also  any  damages  on  the  contract,  and  the  loss 
to  the  seller  was  merely  his  prospective  profits. 

4.  It  is  not  to  be  presumed  that  a  receiver,  in 
abandoning  a  contract  between  the  corporation 
for  which  he  is  recover  and  another,  acted 
without  the  approval  of  the  court 

Appeal  from  Superior  Onirt,  Hartford 
County;  Alberto  T.  Rorabaclc,  Judge. 

Proceedings  In  the  receivership  of  the  Hart- 
ford Manilla  Company.  Appeal  by  W.  B. 
Wells,  receiver,  from  the  allowance  of  a 
claim  presented  by  the  Burgess  Sulphite  Fi- 
bre Company.    Reversed. 

December  16,  1899,  the  Burgess  Sulphite 
Fibre  Company,  manufacturer  of  paper  pulp, 
and  the  Hartford  Manilla  Company,  manu- 
facturer of  paper,  entered  Into  a  written  con- 
tract, known  as  "Contract  A,"  by  which  the 
first-named  company  agreed  to  furnish,  and 
the  last-named  company  to  receive,  1,300 
tons  of  sulphite  pulp,  of  a  designated  stand- 
ard, at  the  price  of  12.25  per  100  pounds,  f. 
0.  b.  Woodland  Switch  Station,  Bumslde, 
Conn.,  or  National  Paper  Mill,  Ballston,  N. 
T.  The  contract  contained  the  follovrlng  pro- 
vision: "Shipments  as  ordered,  but'  in  any 
event  all  to  be  sblpped  before  Jan.  1,  1901." 
The  same  day  another  contract,  known  as 
"Contract  B,"  for  220  tons  of  bleached  sul- 
phite pulp,  was  made;  The  price  agreed  up- 
on was  $3  per  100  air-dry  pounds.  The  con- 
ditions as  to  delivery  were  identical  with 
those  contained  In  Contract  A.  Between  the 
date  of  the  contract  and  April  2,  1900,  278^ 
tons  of  pulp  were  ordered  and  delivered  un- 
der Contract  A.  Some  payments  were  made 
on  account  of  these  deliveries,  but  at  the 
time  of  the  appointment  of  the  receiver  for 
the  manilla  company  $4,178.13  was  due  and 
unpaid  for  such  delivered  pulp.  After  April 
2,  1900,  no  shipments  were  made,  by  reason 
of  the  manilla  company's  orders  to  that  ef- 
fect,- although  the  fibre  company  was  willing 
and  anxious  to  make  them,  and  urged  that 
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the  necessary  orders  .therefor  be  given. 
About  March  1st  a  controversy  arose  be- 
tvreen  the  parties  as  to  the  manllla  company's 
obligations  under  the  contract;  the  contro- 
versy being  precipitated  by  the  fact  that  the 
latter  company  was  only  ordering  shipments 
at  the  rate  of  one  car  a  week,  while  the  con- 
tract amount  averaged  two  cars  a  weeli,  and 
the  original  expectation  of  the  parties  was 
that  such  should  be  tiie  rate  of  shipment  A 
falling  market  for  pulp  and  a  diminishing 
and  suspended  business  by  the  manilla  com- 
pany aggravated  the  situation.  The  fibre 
company  conceded  that  its  vendee  had  the 
right  to  order  shipments  at  its  ple&sure,  as 
long  as  a  reasonable  time  was  given  to  fill 
the  entire  order,  but  its  correspondence  ur- 
ging Increased  shipments  developed  a  claim 
on  the  part  of  the  manllla  company  that  by 
verbal  agreement  it  was  not  to  be  held  to 
order  more  pulp  in  the  whole  than  its  busi- 
ness needs  required.  Correspondence  foUow- 
fi  until  April  3d,  when  the  manilla  company 
telegraphed  that  It  was  overcrowded  with 
pulp,  and  directed  shipments  to  stop.  A  let- 
ter which  supplemented  the  telegram  assign- 
ed as  the  reason  for  the  cessation  of  sliip- 
ments  that  the  mill  was  shut  down,  and  that 
seven  car  loads  of  pulp  were  already  od  hand, 
and  added:  "Do  not  ship  us  any  more  antil 
we  order  it  forward.  We  cannot  take  in  an- 
other pound."  The'  correspondence  between 
the  parties  as  to  the  vendee's  right  under  a 
verbal  agreement  to  limit  the  total  9f  Its 
orders  to  its  needs  continued.  The  fibre 
company  admitted  the  manllla  company's 
right  to  suspend  orders  tor  the  time  being, 
but  insisted  upon  the  latter's  duty  to  re- 
ceive the  whole  amount  ordered,  and  to  give 
its  orders  therefor  in  a  reasonable  time. 
The  latter  company  contended  for  its  right  to 
limit  its  total  orders  as  indicated,  but  at 
all  times  admitted  its  obligation  to  take 
from  the  fibre  company  all  the  pulp  it  (the 
manilla  company)  used,  and  repeatedly  stat- 
ed that  it  was  so  doing  and  Intended  to  so 
do.  May  16th  the  manilla  company  wrote 
that  the  situation  at  the  mill  was  somewhat 
improved;  that  it  was  running  practically 
half  time,  and  working  oS  the  accumulated 
stock  of  material.  Meanwhile  the  manilla 
company  had  fallen  behind  in  it;- payments, 
and  that  matter  also  became  the  subject  of 
correspondence.  May  26th,  in  a  letter  urging 
prompt  payment,  the  fibre  company  wrote  as 
follows:  "We  note '  that  we  have  made  no 
shipments  on  your  contract  of  December  16tb 
since  April  2d.  We  would  appreciate  your 
shipping  orders  in  accordance  with  conditions 
of  contract  at  an  early  date."  May  31st  the 
fibre  company  wrote  a  still  more  urgent  let- 
ter, calling  attention  to  the  suspension  of 
shipping  orders,  reciting  what  shipments  had 
been  made,  and  concluding  as  follows:  "We 
would,  therefore,  repeat  the  request  that  we 
have  made  you  several  times,  to  favor  us 
with  shipping  instructions  at  an  early  date, 
BQ  that  we  may  govern  our  shipments  in  ac- 


cordance with,  your  requirements  so  far  as 
possible.    We  presume   it   would    be    mnch 
more  satisfactory  to  you  to  have  this  go  for- 
ward at  regular  intervals,  instead  of  hold- 
ing  It    for    shipment    during    the    last    few 
months."    June  6th  the  manilla  company  ac- 
IcDowIedged    this    letter,    and    wrote:     "We 
propose,   however,  to  take  all  the  aalpblte 
which  we  use  at  contract  price  during  the 
year  1900  of  you."    June  8th  the  fibre  com- 
pany replied,   saying,   among  other  things: 
"Tour  attitude  in  regard  to  taking  the  fibre 
which  you  agreed  to  take  is  inexplicable  to 
tis,  and  we  trust,  therefore,  that  we   may 
have  the  pleasure  of  meeting  you  In   New 
York,  as  suggested  on  ours  of  June  6tb,  so 
that  "we  may  talk  matters. over  and  see  just 
wheie  we  are."    June  19th  the  fibre   com- 
pany wrote  again,  urging  payment  of  Its  ac- 
count, and  adding:    "We  want  you  to  pay 
as  you  have  agreed  to  pay,  and  to  call  on  us 
for  shipment  at  the  rate  you  have  agreed 'to 
take,  and  which  we  have  bound  ourselves  to 
ship."    June  23d  the  manilla  company    re- 
plied as  follows:    "Yours  of  the  19th  inst.  at 
hand.    As  we  have  already  explained  to  you, 
that  on  account  of  the  product  of  our  mill 
having  been  taken  by  one  concern,  and  that 
product  having  been  shut  off  without  notice, 
and  being  obliged  to  depend  on  an  open  mar- 
ket (a  falling  and  dull  market)  for  our  orders, 
and  with  a  large  supply  of  raw  material  on 
hand,  you  can  readily  understand  why  we 
have  not  been  able  to  order  and  consume 
more  sulphite.    We  are' having  some  orders, 
but  are  still  running  short  time.    We  hope  to 
be  able  to  run  full  time  very  soon,  and  also 
hope  to  use  a  large  quantity  of '  sulphite. 
We  have  already  stated  to  you  that  we  are 
buying  sulphite  from   you   only,    and  shall 
continue  to  take  all  our  supply  from  you. 
If  you  are  inclined  to  treat  us  fairly,  as  you 
have  expressed,  we  think  this  explanation  of 
the  case  should  be  accepted  and  satisfactory 
to  you."    Sulisequently   two  letters   passed 
with  relation  to  the  unpaid  account,  when, 
on  July  2d,  the  fibre  company  wrote,  threat- 
ening suit  if  payment  was  not  promptly  made. 
In  this  letter  was  contained  this  sentence: 
"In  the  meantime  you  are  taking  no  fibre 
whatever  on  your  contracts  as  you  agn^eed  to 
take."    July  17th  the  fibre  company  brought 
suit.    July  31st  a   receiver   was   appointed 
for  the  manilla  company  upon  the  complaint 
of  William  Wells  &  Co..  dated  July  28tiu 
Mo  pulp  was  ordered'  by  or  delivered  to  ei- 
ther the  manilla  company  or  its  receiver  after 
April  2d.    The  receiver  refused  to   receive 
the  undelivered  balance  of  said   pulp,   and 
closed  out  the  business  and  sold  the  property 
of  the  company  without  doing  so.    None  of 
the  bleached  pulp  called  for  by  Contract  B 
was  ever  ordered  or  shipped.    Pri<»  to  April 
17th  the  fibre  company  were  unable  to  fur- 
nish It.    On  that  day  it  wrote  the  manilla 
company  that  the  mill  for  Its  production  had 
started,    and    asking    for    shipping    orders. 
None  were  given.    The  court  allowed  as  « 
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preferred  claim  tbe  costs  of  said  suit  to  wit. 
$66.20,  and  a  general  claim  of  $9,144.13,  In 
Tvblt^  was  Included  said  sum  of  $4,178.13 
and  the  sum  of  $4,966,  being  the  amount  as- 
sessed as  damages  "by  reason  of  the  failure 
of  tbe  Hartford  Manilla  Company  to  receive 
tbe  balance  of  1,241^^  tons  of  pulp"  called 
for  by  tbe  two  contracts;  said  damages  be- 
ing assessed  at  $4  per  ton.  The  appeal  was 
taken  from  the  allowance  of  said  $4,966  only. 

Edward  D.  Bobbins,  for  appellant.  Charles 
H.  Briscoe  and  John  R.  Buck,  for  appellee. 

PRBXTICB,  J.  (after  stating  the  facts). 
The  allowance  of  that  portion  of  the  claim  of 
the  Burgess  Sulphite  Fibre  &mpany  appeal- 
ed from  is  supported  before  us  In  argument 
upon  two  grounds,  to  wit:  (1)  That  there 
was  such  a  breach  of  the  contracts  before 
the  appointment  of  the  recelyer  that  tbe 
claimant  was  then  entitled  to  maintain  an 
action  thereon  against  the  manilla  company, 
and  recover  full  damages,  as  for  contract 
broken;  and  (2)  that  the  refusal  of  the  re- 
ceiver to  abide  by  the  contracts  after  his 
qualification  Itself  furnlsbed  a  basis  for  the 
allowance. 

The  first  contention  assumes  the  existence 
of  a  matured  claim  prior  to  the  recelTersbip 
proceedings.  If  this  assumption  is  correct, 
the  right  to  an  allowance  of  the  claim  fol- 
lows. The  clahnanf  B  brief  makes  tbe  date 
of  the  breach  April  3d,  when  the  telegram 
stopping  shipments  was  sent.  "This  refusal 
to  receive  any"  more  goods,"  the  brief  says, 
"gave  the  fibre  company  the  right  to  bring 
suit  Imm^iately  for  damage  on  the  whole 
contract,  and  to  recover  whatever  damages 
ft  might  be  able  to  show  It  bad  suffered  by 
reason  of  not  being  permitted  to  deliver  the 
goods  under  tbe  contract  down  to  January  1, 
1901."  This  contention,  we  think.  Is  not  well 
founded,  whether  it  be  made  as  of  April  8d, 
or  any  other  subsequent  date  prior  to  the 
appointment  of  the  receiver.  The  contracts 
called  for  no  regularity  In  the  vendee's  de- 
mands for  the  pulp.  It  did  not  forbid  sus- 
pensions of  such  demands.  Shipments  were, 
by  tbe  express  provisions  of  the  agreement, 
to  be  made  as  ordered;  the  only  limitation 
being  that  the  whole  amount  was  to  be  ship- 
ped before  January  1,  1901.  This  limitation 
natnrally  Implied  that  the  orders  for  ship- 
ments should  be  so  given  that  they  might  be 
reasonably  filled  before  January  1,  1901.  It 
could  imply  no  more.  There  could  by  no 
possibility  be  implied  therefrom  an  agree- 
ment that  the  vendee  should  so  make  his 
orders  that  shipments  might  be  made  at  a 
uniform  rate  during  the  term,  or  that  there 
should  be  no  periods  within  which  shipments 
should  be  suspended.  The  parties  may  have 
anticipated  a  uniform  demand,  but  they  did 
not  contract  for  it,  and  the  contracts  control. 
As  6  Of  the  13^  months  covered  by  the 
agreements  remained  when  the  receiver  was 
appointed.  It  Is  clear  that  the  vendee  had  not 
•t  that  date,  by  anything  It  had  done,  wheth- 


er by  way  of  delaying  or  suspending  ship- 
ments, as  distinguished  from  what  it  bad 
said,  acted  in  excess  of  its  rights  under  the 
contracts,  or  In  violation  of  their  terms. 
Neither  had  it  put  itself  in  a  posltloa  or 
created  a  situation  for  the  parties  which 
rendered  performance  of  the  contracts  im- 
possible. 8k>  much  we  understand  tbe  claim- 
ant to  concede.  If  any  conditions  were 
created  which  authorised  a  suit  by  the  fibre 
company  as  for  contract  broken,  it  was  be-, 
cause  of  a  renunciation  of  the  contracts  by 
the  manilla  company  of  such  a  character  and 
tinder  such  circumstances  as  to  amount  In 
law  to  a  breach  by  anticipation.  This  brings 
us  to  a  consideration  of  the  law  upon  that 
subject 

In  Hochster  t.  De  La  Tour,  2  B.  ft  B.  678. 
Lord  Campbell  promulgated  the  doctrine  that 
a  party  to  an  executory  contract  might  be- 
fore the  time  for  Its  execution  bad  arrived, 
break  It  by  a  renunciation  of  it  communi- 
cated to  tbe  other  party.  Two  years  later 
the  same  Judge,  In  passing  upon  tbe  facts 
of  a  similar  case,  to  which  tbe  same  doctrine 
was  sought  to  be  applied,  took  occasion  to 
intimate  that  tbe  renunciation,  to  be  effect- 
ual, must  be  an  unequivocal  one,  and  re- 
fused to  treat  tbe  contract  as  a  broken  one, 
within  the  meaning  of  the  rule  laid  down  in 
Hochster  v.  De  La  Tour,  for  the  reason  that 
the  promisee  bad,  after  the  promisor's  renun- 
ciation, continued  to  insist  upon  performance. 
Avery  ▼.  Bowden,  5  E.  &  B.  714.  The  doc- 
trine thus  enunciated  by  Lord  Campbell  has 
been  the  subject  of  much  discussion,  som'e- 
tlmes  with  approval,  sometimes'  with  disap- 
proval, and  sometimes  in  a  nohcommittal  atti- 
tude. The  result  of  this  discussion  his  be6n 
that  the  later  English  cases  and  the  deci- 
sions of  the  United  States  Supreme  Court  are 
In  harmony  In  their  approval  of  the  prin- 
ciples thus  laid  down.  This  approval,  how- 
ever, has  been  accorded  only  in  view  of  Im- 
portant limitations  to  be  placed  upon  the 
general  doctrine  that  there  may  t>e  a  breach 
by  a  refusal  to  perform  In  advance  of  tbe 
time  of  performance.  The  necessity  for 
these  limitations  did  noi  escape  Lord  Damp- 
bell's  attention,  as  the  case  of  Avery  ▼.  Bow- 
den, supra,  clearly  shows;  but  their  Import- 
ance has  since  tuat  case  been  more  em- 
phasized, and  the  unreason  of  the  rule  with- 
out them  more  clearly  recognized.  These 
limitations'  are  that  the  renunciation  must 
consist  hi  "a  distinct  and  unequivocal  abso- 
lute refusal  to  perform  the  promise"  and  that 
'it  must  be  treated  and  acted  upon  as  such 
by  the  party  to  whom  the  prnraise  was  made." 
It  Is  held  that  a  mere  assertion  that  the 
party  will  be  unable  or  will  refuse  to  per- 
fonn  bis  contract  is  not  sulficient,  and  that 
If  the  promisee  afterwards  continues  to  urge 
or  demand  a  >!ompliance  with  the  contract 
he  has  not  put  himself  in  a  position  to  sue 
for  a  breach.  Bmoof  s  Case,  16  WalL  36,  21 
L,.  Ed.  107;  Dlngley  v.  Oler,  117  TJ.  S.  490. 
6  Sup.  Ct  850, 29  L.  Ed.  984;  Roehm  T.  Horst 
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178  D.  S.  1,  20  Sup.  Ot  780,  44  L.  Ed.  953; 
Johnstone  v.  Willing,  L.  R.  16  Q.  B.  460.  In 
the  case  last  cited,  Lord  Esher  gives  an  in- 
teresting summary  of  the  result  ot  the  Eng- 
lish cases,  and  the  theory  which  underlies 
them,  as  follows;  "In  these  cases  the  doc- 
trine relied  on  has  been  expressed  in  various 
terms,  more  or  less  accurately;  but  I  think 
that  In  all  of  them  the  effect  of  the  lan- 
guage used  with  regard  to  the  doctrine  of  an- 
ticipatory breach  of  contract  la  that  a  re- 
nunciation of  a  contract,  or,  in  other  words, 
a  total  refusal  to  perform  it,  by  one  party, 
before  the  time  for  performance  arrives,  does 
not  by  itself  amount  to  a  breach  of  contract, 
but  may  be  so  acted  upon  and  adopted  by 
the  other  party  as  a  rescission  of  the  con- 
tract as  to  give  an  immediate  right  of  ac- 
tion. When  one  party  assumes  to  renounce 
the  contract  (that  is,  by  anticipation  refuses  to 
perform  it),  he  thereby,  as  far  aa  he  Is  con- 
cerned, declares  his  intention  then  and  there 
to  rescind  the  contract.  Such  a  rentmciatlon 
does  not,  of  course,  amount  to  a  rescission 
of  the  contract,  because  one  party  to  a  ccm- 
tract  cannot  by  himself  rescind  It;  but  by 
wrongfully  making  such  renunciation  of  the 
contract  he  entitles  the  other  party,  tf  he 
pleases,  to  agree  to  the  contract  being  put 
an  end  to,  subject  to  the  retention  by  him 
of  his  right  to  bring  an  action  in  respect  of 
such  wrongful  rescission.  The  other  party 
may  adopt  such  renunciation  of  the  contract 
by  so  acting  upon  it  as  in  effect  to  declare 
that  he,  too,  treats  the  contract  as  at  an 
end,  except  for  the  purpose  of  bringing  an  ac- 
tion upon  it  for  the  damages  sustained  by 
him  in  consequence  of  such  renunciation. 
He  cannot,  however,  himself  proceed  with 
the  contract  on  the  footing  that  it  still  exists 
for  other  purposes,  and  also  treat  such  re- 
nunciation aa  an  immediate  breach.  If  he 
adopts  the  renunciation,  the  contract  is  at 
an  end,  except  for  the  purposes  of  the  action 
for  such  wrongful  renunciation.  If  he  does 
not  wish  to  do  so,  he  must  wait  for  the  ajr- 
rival  of  the  time  when  is  the  ordinary  coarse 
a  cause  of  action  on  the  contract  would  arise. 
He  must  elect  which  course  he  will  pursue." 
These  limitations  contained  in  the  rule  pre- 
vent a  party  to  a  contract  from  occupying  an 
equivocal  iMsltlon  with  respect  to  it.  The> 
contract  remains  a  subsisting  one  until  the 
parties  have  mutually  elected  to  treat  it  oth- 
erwise, and  given  unmistakable  evidence  of 
such  an  election.  A  renunciation  does  not 
create  a  breach.  There  must  be  an  adoption 
of  the  renunciation.  The  renunciation  must 
be  80  distinct  that  its  purpose  is  manifest 
and  so  absolute  that  the  intention  to  no  long- 
er abide  by  the  terms  of  the  contract  is  be- 
yond question.  The  acquiescence  therein 
must  be  as  patent.  There  must  be  no  oppor- 
tunity left  to  the  promisee  to  thereafter  in- 
Bist  upon  performance  if  that  shall  prove 
more  advantageous,  or  sue  for  damages  for 
a  breach  if  events  shall  render  that  course 
the  more  promising. 


So  far  as  state  jurisdictions  are  concerned. 
Lord  Campbell's  rule  has  been  adopted,  witit 
more  or  less  careful  statement,  in  several. 
Wlndmuller  v.  Pope,  107  N.  T.  674,  14  >I.  E. 
436;  Gray  v.  Green,  9  Hun,  334;  Zuck  & 
Henry  v.  McClure,  98  Pa.  541;  Boebllns 
Sons'  Co.  V.  Lock  Stitch  Fence  Co.,  130  m. 
660,  22  N.  E.  518;  Crabtree  v.  Messersmltli. 
19  Iowa,  179;  Hume  v.  Conduitt,  76  Ind. 
598;  Piatt  v.  Brand.  26  Mich.  173;  Davis  v. 
Grand  Bapids  School  Furniture  Co.,  41  W. 
Va.  717,  24  S.  E.  63Q.  Dissenting  views  are 
expressed  In  Daniels  v.  Newton,  114  Mass. 
530,  19  Am.  Eep.  384;  Stanford  v.  McGlll.  6 
N.  D.  636,  72  N.  W.  938,  38  L.  E.  A.  760.  In 
tills  state  the  Question  is  an  open  one.  Al- 
though the  principle  adopted  by  the  Engliab 
and  the  United  States  Supreme  Courts  is  not 
one  of  the  clearest  logic,  nevertheless,  when 
taken  with  its  limitations,  it  has  such  sup- 
port in  practical  considerations  and  in  strong 
legal  reasons  and  authority  that  we  have  no 
hesitation  in  adopting  It  as  the  law  of  this 
state.  Without  its  limitations,  we  conceive 
that  It  has  no  basis  In  reason  or  otherwise. 

It  remains  to. apply  the  rule  to  the  facta 
in  the  case  at  bar.  In' doing  so,  we  are  met 
at  the  outset  with  the  Inquiry  as  to  whether 
the  manllla  comi>any  ever  made  "a  distinct 
and  unequivocal  absolute  refusal  to  perform" 
its  agreement.  On  April  3d  it  telegraphed 
to  stop  shipments,  assigning  as  a  reason  that 
It  was  overcrowded  with  pulp.  This  tele- 
gram was  followed  by  a  letter  confirming  it 
This  letter  gave  the  added  instructions  not 
to  ship  more  "until  we  order  It  forward.  We 
cannot  take  in  another  pound."  This  action 
was,  as  we  have  seen,  clearly  wltliln  the 
company's  rights  under  the  contract  and 
there  is  nothing  in  either  telegram  or  letter 
to  suggest  a  refusal  to  abide  by  the  con- 
tract. Clearly  there  was  here  no  renuncia- 
tion as  claimed.  The  subsequent  conduct  of 
the  fibre  company  plainly  discloses  that  it 
had  no  such  understanding,  and  as  plainly 
tliat  it  had  no  disposition  to  treat  the  con- 
tract as  broken.  Three  months  pass,  during 
which  the  manllla  company  send  no  shipping 
orders.  This  of  itself  was  no  breach  of  the 
contract  Covering  the  same  period,  bow- 
ever,  there  is  an  extended  and  Instructive  cor- 
respondence. From  It  taken  in  connection 
with  the  failure  to  send  shipping  directions, 
it  might  well  have  been  surmised  that  the 
1,570  tons  of  ordered  pulp  would  not  be  called 
for  before  January  1,  1901,  but  that  remain- 
ed a  subject  for  surmise.  It  never  became 
a  certainty.  The  manllla  company  never  re- 
fused to  take  any  additional  pulp.  It  never 
said  it  would  refuse  to  take  the  whole 
amount  It  was  continually  saying  that  It 
was  proposing  to  take  all  that  Its  business 
needs  demanded.  The  most  that  it  ever  said 
was  that  It  would  refuse  to  take  more  than 
this  amount  But  who  can  say,  or  rather 
who  could  then  say,  that  the  needs  of  Its 
business  would  not  exhaust  the  whole  order} 
We  may  strongly  suspect  the  fibre  companjr 
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may  have  had  a  raspldon- amounting  to  a 
firm  belief  on  Its  part  that  such  would  not 
prove  to  be  the  case,  but  suspicion  and  be- 
lief are  not  substitutes  for  certainties.  The 
suspicion  or  belief  that  the  manilla  company 
would  not  call  for  its  entire  order  could  only 
furnish  the  foundation  for  the  inference, 
more  or  less  strong,  that  the  statement  of 
the  company  that  it  would  not  take  more 
pulp  than  it  could  use  would  in  the  end  re- 
sult in  a  breach  of  the  contract  To  use  tills 
inference  of  a  probable  future  breach  as  the 
equivalent  of  a  present  absolute,  unequivocal 
renunciation  of  the  contract,  or  refusal  to 
abide  by  It,  Is  plainly  without  Jnstlflcation. 
The  trouble  with  the  claimant's  position  in 
this  regard  Is  that  it  attempts  to  transform 
suspicion,  belief,  and  Inference  into  things 
distinct,  certain,  and  absolute,  and  thus  cre- 
ate an  unequivocal  and  absolute  renuncia- 
tion of  an  agreement  out  of  imaginings  and 
conclusions.  This  both  the  letter  and  spirit 
of  the  rule  forbid.  The  facts  in  the  case  of 
Dingley  v.  Oler,  117  U,  S.  490,  6  Sup.  Ct 
850.  29  L.  Ed.  984,  furnish  a  striking  analogy 
to  those  in  the  present  case;  and  the  con- 
clusion of  the  court  in  that  case  that  there 
bad  not  been  a  distinct  and  unequivocal  re- 
nunciation, and  the  reasoning  on  which  the 
conclusion  la  based,  are  peculiarly  instruct- 

These  conclusions  render  It  unnecessary  to 
inquire  whether  the  claimant  ever  treated  or 
acted  upon  th^  contract  as  a  broken  one. 
It  is  clear  that  It  never  did  so  prior  to  the 
receiver's  appointment,  unless  it  was  in  the 
bringing  of  its  suit  on  July  17th.  In  view 
of  the  scant  information  which  the  record 
contains  concerning  the  character  of  that 
suit  It  would  be  Idle  to  discuss  the  possible 
questions  which  might  be  presented. 

We  have  next  to  consider  whether  the 
conduct  of  the  receiver  in  refusing  to  adopt 
the  contract  and  carry  out  its  provisions 
furnishes  a  Justification  for  the  Judgment  ap- 
pealed from.  With  respect  to  this  aspect  of 
the  case.  It  is  to  be  observed  at  the  outset 
that  the  court  has  expressly  and  most  ex- 
plicitly based  its  judgment  of  allowance  up- 
on a  claim  matured  and  existing  at  the  time 
of  the  receiver's  appointment.  Both  the 
memorandum  of  Judgment  and  the  Judgment- 
file  are  careful  to  emphasize  this  fact 
There  has  been  no  allowance  of  an  after- 
accruing  claim.  Without  noticing  the  pos- 
sible consequences  of  this  situation  upon  the 
clainuinf  s  contention  now  under  review,  let 
us  consider  it  upon  Its  merits.  The  claimant, 
upon  the  authority  of  adjudicated  cases,  ad- 
mits that  the  receiver,  after  his  appointment, 
was  not  bound  to  adopt  the  contract  but 
bad  the  right,  subject  to  the  control  of  the 
court  to  abandon  it,  if  in  his  opinion  It 
would  be  undesirable  or  unprofitable  to  adopt 
It  United  States  Trust  Oo.  v.  Wabash  Ry. 
Co..  160  U.  B.  299,  14  Sup.  Ct  86,  37  L.  Ed. 
1085;  Dushane  v.  Beall,  161  U.  S.  516,  16 
Sup.  Ct  637,  40  U  Ed.  791;  Central  Trust 


Oo.  T.  East  Tennessee  Land  Co.  (G.  0.)  79 
Fed.  19;  Commonwealth  v.  Franklin  Ins.  Co., 
116  Mass.  278;  New  Hampshire  Trust  Co,  v. 
Taggart,  68  N.  H.  560,  44  Atl.  751;  Spencer 
V.  Columbian  Exposition  Co.,  163  111.  117,  46 
N.  B.  250;  Woodruff  v.  Brie  By,  Co.,  9S  N.  T. 
609;  Scott  V.  Balnier  Power  &  Ry.  Co.,  13 
Wash.  108,  42  Pac.  631.  It  contends,  how- 
ever, that  a  receiver  who  thus  elects  to 
abandon  an  executory  contract  binds  the  es- 
tate in  his  hands  to  respond  for  any  damages 
such  abandonment  may  occasion  to  the  other 
party.  This  is  interpreted  to  mean  that  such 
party  Is  entitled  to  the  allowance  of  a  gen- 
eral claim  against  the  estate  to  the  extent  of 
his  da&age.  This  conclusion,  if  sound,  would 
seem  to  reduce  the  privilege  of  election 
which  a  receiver  admittedly  enjoys  to  micro- 
scopic proportions  in  most  cases.  Save  In 
those  comparatively  rare  ones  where  specific 
performance  would  for  equitable  reasons  be 
decreed,  the  privilege  of  a  receiver  would 
thus  be  hard  to  distinguish  from  that  which 
the  ordinary  Individual  or  corporation  en- 
joys. Ordinarily  a  contracting  party  Is  privi- 
leged to  break  his  contract  and  pay  the  re- 
sulting damage.  The  manilla  company  was 
privileged  to  do  that  with  respect  to  this 
contract.  Evidently  the  rights  of  receivers 
in  this  regard,  which  the  courts  have  been 
60  solicitous  to  preserve,  are  not  of  so  shad- 
owy a  character.  We  do  not,  however,  wish 
to  be  understood  as  saying  that  there  may 
not  be  frequent  cases  where  the  act  of  a  re- 
ceiver in  not  adopting  an  executory  contract 
.would  entail  such  injury  upon  the  other 
party  to  the  contract,  by  reason  of  what  he 
had  already  done  under  It,  and  relying  upon 
the  faith  that  it  would  be  carried  out,  that 
a  claim  against  the  estate  would,  ui>on  the 
principles  of  equity  and  good  conscience 
which  underlie  receivership  proceedings,  be 
recognized  and  allowed.  There  are,  how- 
ever, no  such  elements  of  damage  in  this 
case.  The  claim. of  the  fibre  company  Is 
based  upon  the  loss  of  prospective  profits. 
The  loss  was  the  loss  of  a  good  bargaid.  The 
damage  claimed  and  allowed  was  the  value 
of  that  bargain.  The  fibre  company  secured 
a  contract  with  the  manilla  company  for  the 
sale  of  a.  quantity  of  pulp  at  a  price  several 
dollars  a  ton  in  excess  of  its  market  price 
when  the  receiver  was  appointed.  The  re- 
ceiver naturally  did  not  regard  that  as  a 
contract  profitable  for  bis  estate  to  adopt. 
His  conduct  in  not  adopting  It  deprived  the 
vendor  of  an  opportunity  to  sell  1,200  tons 
of  pulp  for  something  like  $5,000  more  than 
It  was  then  worth,  and  pocket  the  profit  No 
other  element  of  damage  appears  in  the  case. 
In  such  a  case  the  privilege  of  the  receiver 
In  acting  for  the  best  Interest  of  the  estate 
and  Its  creditors  not  only  extends  to  the 
right  to  elect  what  contracts  he  will  adopt, 
but  also  to  make  the  election  without  at 
least  subjecting  the  fund  required  for  the 
satisfaction  of  existing  claims  of  creditors 
to  a  charge  for  damages.    In  other  words,  the 
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consegueqces  of  ther  election,  under  such  cir- 
cnmstances  may  not  become  the  occasion  for 
the  allowance  of  a  general  claim  entitling  the 
claimant  to  share  -with  other  creditors  the 
assets  of  the  estate.  Otherwise  there  might 
be  danger  that  a  portion  of  an  estate  which 
was  needed  to  pay  creditors  whose  claims 
were  already  fixed  ones  might  thus  be  ex- 
hausted to  their  injury.  If,  however,  the 
condition  of  an  estate  was  such  that  the  al- 
lowance of  a  claim  of  this  character  would 
not  encroach  upon  the  assets  necessary  to 
satisfy  other  creditors,  and  there  was  to  re- 
main In  the  hands  of  the  receiver  a  balance 
after  the  expenses  of  settlement  and  claims 
were  paid,  quite  a  different  situation  would 
present  itself,  to  which  other  considerationa 
would  apply.  Gbemlcal  Nat  Bank  y.  Hart- 
ford Deposit  Ca,  161  U.  S.  1, 16  Sup.  Ct  439, 
40  L.  Ed.  595.  The  questions  which  such  a 
situation  would  present  are  suggested  in  the 
last-cited  case.  That  case  decides  that  a 
right  of  action  would  exist  against  the  con- 
tracting party,  If  It  continued  to  have  legal 
existence,  and  thereby  any  balance  left  after 
the  receiver's  settlement  be  held  to  answer  to 
the  claim.  See,  also,  National  Pahquioque 
Bank  V.  Bethel  Bank,  36  Conn.  323,  4  Am. 
Rep.  80. 

An  equally  more  pertinent  question  la  not 
decided,  and  that  is  whether  a  claim  such  as 
we  have  been  considering  could  not  be  prop- 
erly allowed,  payable  out  of  any  balance  left 
In  the  receiver's  hands  after  the  satisfac- 
tion of  the  general  claims,  and  before  such 
balance  Is  paid  over  by  the  receiver  to  the 
.contracting  party.  That  such  a  course  could 
and  ought  to  be  pursued  in  a  case  where 
there  are  difficulties  In  the  way  of  a  com- 
plete remedy  br  ault  seems  clear.  Beyond 
this,  the  question  calls  for  no  consideration 
in  this  case. 

TThe  practical  effect  of  these  principles,  tt 
is  plain  to  see,  is  that  existing  claims  have  a 
priority  over  after-accruing  ones  of  the  kind 
under  discussion,  arising-  from  the  permis- 
sible acts  of  a  receiver  in  his  efforts  to  safe- 
guard the  interests  of  the  estate  in  bis  hands, 
and  thereby  protect  the  Interests  of  creditors. 
The  other  party  to  a  disavowed  contract  will 
not  thns  be  deprived  of  his  rights  to  com- 
pensation for  any  wrong  done  him,  to  I>e  ob- 
tained in  some  manner,  unless  by  the  obtain- 
ing of  them  he  would  divert  to  himself  that 
which  by  a  higher  right  belongs  to  others. 
His  rights  are  simply  subordinated  to  those 
of  others  standing  in  a  higher  position.  The 
equity  of  this  is  apparent.  No  one  suffers 
unless  the  insufficiency  of  assets  compels  it. 
If  such  insufficiency  exists,  creditors  hold- 
ing claims,  the  liability  for  which  Is  fixed 
when  the  receiver  Is  appointed,  are  not  ob- 
liged In  any  degree  to  yield  to  others  who 
seek  to  secure  to  themselves  profits  which 
the  future,  by  reason  of  a  good  bargain, 
might  have  In  store  for  them. 

The  claimant's  brief  urges  that  the  privi- 
lege of  election  which  a  receiver  has  la  one 


which  he  may  exercise  only  by  the  authority 
or  approval  of  the  court,  and  that  any  not  so 
authorized  or  approved  would  be  ineffectual 
to  protect  the  estate  from  its  consequence& 
It  is  unnecessary'  to  consider  this  claim  fur- 
ther than  to  observe  that  there  ia  nothing  In 
the  record  to  suggest  that  this  receiver's  ac- 
tion In  the  premises  was  either  In  excess  of 
authority  or  unapproved,  and  that  snch  * 
situation  is  not  to  be  presumed. 

There  la  error  in  the  allowance  of  that 
portion  of  the  claim  appealed  from,  and  tlie 
cause  la  remanded  for  a  correction  of  tlie 
Judgment  in  accordance  with  that  oonclv- 
alon.    The  other  Judges  concurred. 
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NEW  HAVEN  MFG.  00.  v.  NEW  HAVEN 
PULP  &  BOARD  CO. 

(Supreme  Court  of  Errors  of  Connecticat.    July 
24,  1903.) 

SALBS-UACmNERT— SBTTLBMBNT  —  COKSID- 
BRATION— EXECUTION  OF  MOTE— DSFENSBS 
—INDORSEMENT— VAUDITT  —  INDORSEMENT 
rOR  COLLBCTION-CANCBLIiATION— PROTEST 
-ACTION— PLEADING. 

1.  Where  a  complaint  in  an  action  on  a  not* 
by  an  indorsee  alleged  that  the  defendant,  on  a 
day  stated,  by  its  note,  promised  to  pay  to  the 
order  of  the  payee  named  a  certain  sum  at  a 
certain  place  and  time,  for  value  received, 
which  allegation  was  admitted  by  the  answer, 
such  admission  d^d  not  estop  defendant  tfoia 
averring  as  a  defense  that  the  note  yrtM  de- 
livered conditionally,  and  was  not  in  fact  given 
for  value  received. 

2.  A  compromisu  agreement  between  the  bny- 
er  and  seller  of  certain  machinery,  by  which 
the  buyer  agreed  to  pay  $1,500  in  cash,  and 
execute  a  note  for  $3,000,  payable  in  two 
months,  and  the  seller  agreed  to  furnish  certain 
new  parts  for  the  machinery,  free  of  charge,  in 
settlement  of  all  accounts,  etc.,  between  the 
parties,  was  based  on  a  sufficient  consideration. 

3.  Certain  machinery  had  been  sold  by  the 
payee  of  p.  note  sued  on,  to  the  maker,  under  a 
guaranty  to  work  satisfactorily.  The  maker  of 
Qie  note  was  not  satisfied  with  the  machines, 
and  it  was  subsequently  agreed  that  he  shonla 
pay  $1,500  in  caeh,  and  give  the  note  sned  on, 
for  $3,000,  and  that  the  seller  should  furnish 
certain  new  parts  for  the  machinery.  In  settle- 
ment of  all  accounts  between  them.  The  check 
was  delivered  and  the  parts  furnished  as  agreed, 
but  the  letter  containing  the  note  informed  the 
payee  that  it  was  sent,  according  to  the  mak- 
er's understanding  with  the  payee's  represen- 
tative, to  complete  the  payment  on  the  machine, 
but  that  before  the  note  shoald  become  dae  the 
maker  should  have  ample  time  to  determine 
whether  the  machinery  fulfilled  the  specifica- 
tions and  guaranty.  The  payee  replied  to  the 
letter,  acknowledging  the  receipt  of  Uie  check 
and  note  "in  settlement  of  our  account,  as  per 
agreement  had  with  the  writer."  Seld,  that 
the  note  was  payable  unconditionally,  and  that 
the  breach  of  the  collateral  agreement  by  the 
payee  that  the  machinery  should  work  satisfae- 
torily  was  not  available  as  a  defense  to  the 
note. 

4.  Where,  in  an  action  on  a  note  by  an  in- 
dorsee, there  was  evidence  that  the  note,  when 
presented  by  plaintiff,  bore  the  indorsement  of 
the  payee,  purporting  to  have  been  made  by  the 
latter's  agent,  and  that,  while  negotiating  with 
the  indorsee  in  behalf  of  the  payee  for  the  pur- 
chase of  certain  machinery,  such  agent  left  the 
note  with  plaintiff,  to  be  credited  to  the  payee,  , 
Which  was  done,  anch  evidence  authorised  aa 
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infMcnce  tJipt  tke  note,  when  so  accepted,  was 
properly  indorsed. 

6.  Where  a  note  which  had  been  indorsed  by 
plaintiff  before  maturity  to  a  banlc,  and  de- 
posited with  it  for  collection,  was  protested  and 
returned  to  plaintiff,  plaintiff  became  the  in- 
dorsee in  possession,  and  was  therefore  author- 
ized by  Gen.  St  1902  §  4218,  to  cancel  the 
indorsement  to  the  bank.  , 

6.  Under  Gen.  St  1902,  |  4221,  defining  hold- 
era  of  commercial  paper  in  due  course,  the  mere 
possession  of  a  negotiable  note  by  an  indorsee 
was  sufficient  evidence  of  ownership  to  support 
a  snit  thereon  by  it 

7.  In  an  action  on  a  negotiable  note  by  an 
indorsee,  the  fact  that  the  suit  was  brought  by 
counsel  retained  by  the  payee,  and  at  the  lat- 
ter's  erpense,  without  any  intention  on  its  part 
to  look  to  the  indorsee  for  reimbursement,  was 
inunaterial. 

Appeal  from  Superior  Cotirt,  New  Haren 
Oounty;   John  M.  Thayer,  Judge. 

Action  by  the  New  Haven  Mannfactnrlng 
Company  against  the  New  Haven  Pulp  & 
Board  Company.  From  a  Judgment  In  favor 
of  plaintiff,  defendant  appeals.    Affirmed. 

George  D.  Watroua  and  Henry  H,  Town- 
shend,  for  appellant.  Jobu  E.  Beach,  tor  apr 
pellee. 

BALDWIN,  J.  The  substantial  defense 
set  up  to  this  action  Is  that  the  note  was 
delivered  to  the  payee  on  an  express  coudl- 
tlon  that  Its  payment  should  be  contingent 
on  the  acceptance  of  certain  engines  which 
It  bad  sold  to  the  defendant  with  a  warranty 
that  they  should  work  satisfactorily,  and 
which  proved  unsatisfactory. 

The  complaint  follows  form  213  In  the 
Practice  Book  (page  128),  alleging  In  para- 
graph 1  that  the  defendant,  on  a  day  stated, 
by  Its  note,  promised  to  pay  to  the  order  of 
the  Downlngtown  Manufacturing  Company  a 
certain  sum,  at  a  certain  place  and  time,  for 
value  received.  This  paragraph  was  admit- 
ted by  the  answer,  and  it  is  contended  that 
b7  this  admission  the  defendant  was  pre- 
cluded from  setting  up  such  a  defense.  The 
answer  In  this  respect  had  no  other  effect 
than  to  admit  the  due  execution  and  de- 
livery of  the  note  described.  Its  other  para- 
graphs. In  which  the  defendant  averred  that 
the  note  was  delivered  condltloually,  and 
was  not  In  fact  given  for  value  received, 
remained  proper  subjects  of  proof. 

Three  beater  engines  and  a  certain  paper 
machine  were  furnished  to  the  defendant  by 
the  Downlngtown  Manufacturing  Company 
under  contracts  of  purchase.  The  price  of  the 
engines  was  |3,000,  and  they  were  "guaran- 
tied" to  "do  the  defendant's  work  satisfac- 
torily." The  defendant,  upon  trying  them  In 
Its  factory,  was  not  satisfied  with  their  work- 
ing. Subsequently,  at  a  time  when  the 
Downlngtown  Manufacturing  Company  claim- 
ed that  about  $5,100  was  due  to  It  on  the  con- 
tracts. It  was  orally  agreed  by  way  of  com- 
promise between  it,  acting  through  a  Mr. 
Miller,  and  the  defendant,  that  the  latter 
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Should  pay  and  the  former  would  acoept,  In 
full  settlement  of  all  accounts,  $1,500  In 
cash,  and  $3,000  payable  by  a  two-months 
note  drawn  to  the  order  of  the  Downlngtown 
Manufacturing  Company,  and  that  certain 
new  parts  for  the  paper  machine  should  also 
be  furnished  without  further  charge.  The 
defendant  thereupon  sent  by  mall  a  letter, 
with  a  check  for  $1,500,  and  another  letter 
referring  to  the  check  as  sent  "as  per  our 
understanding  with  Mr.  Miller,  •  •  •  to 
complete  payment  for  paper  machine."  The 
second  letter  Inclosed  the  note  In  suit,  stat- 
ing that  It  was  "tendered  In  payment  for 
beating  engines.  It  being  understood  that 
before  the  note  becomes  due  we  will  have 
had  ample  time  to  determine  whether  the 
beaters  fill  our  requirements  according  to 
specifications  and  .  guaranty,  which  would 
mean  that  we  could  use  them  economically, 
or  without  a  large  dally  loss  to  ourselves  In 
consumption  of  power.  We  will  work  at 
this  matter  faithfully  In  our  endeavor  to 
overcome  the  present  difficulty,  and  we  hope 
that  for  our  mutual  Interests  we  may  suc- 
ceed In  so  doing."  The  Downlngtown  Manu- 
facturing Company  replied  by  a  letter  ac- 
knowledging the  receipt  of  "check  for  $1,500 
and  note .  for  $3,000,  In  settlement  of  our 
account,  as  per  agreement  had  with  the  writ- 
er." The  terms  of  the  note  were  in  fact 
conformable  to  that  agreement,  and  the  new 
parts  for  the  paper  machine  were  subse- 
quently furnished  and  accepted.  Unless, 
then,  the  letter  inclosing  the  note  so  far 
qualified  its  delivery  that  the  Downlngtown 
Manufacturing  Company  had  no  right  to  treat 
It  as  sent  in  pursuance  of  the  previous  agree- 
ment, that  agreement  was  fully  executed, 
and  there  was  thus  an  accord  and  satisfac- 
tion of  an  unliquidated  demand.  A  compro- 
mise agreement  by  which  each  party  abso- 
lutely undertakes  to  do  certain  things  for 
the  benefit  of  the  other  ia  upon  a  valuable 
consideration.  The  promise  of  the  defendant 
to  pay  $1,500  and  give  the  note  was  a  valu- 
able consideration  for  that  of  the  Downlng- 
town Manufacturing  Company  to  furnish  the 
new  parts  of  the  paper  machine  and  accept 
the  money  and  note  In  full  settlement.  It 
may  be  assumed  to  have  been  the  Intention 
of  the  parties  that  no  settlement  was  to  be 
effected,  and  that  the  original  claim  of  the 
company  would  remain  the  same,  until  each 
company  had  performed  its  part  of  the  agree- 
ment But  It  nevertheless  became  the  legal 
duty  of  each  to  make  such  performance.  See 
Goodrich  v.  Stanley,  24  Conn.  613,  621. 

The  defendant  endeavored,  in  Its  letter  in- 
closing the  note,  to  add  new  terms  to  this 
contract.  If  the  tender  had  been  made  on 
the  express  condition  that  the  note  should 
be  retained  by  the  payee  until  Its  maturity, 
and  should  become  void  If  before  that  time 
the  maker  determined  that  the  engines  were 
not  such  as  the  payee  had  bound  Itself  to 
furnish,  a  diffckrent  question  would  be  pre- 
sented.    Potter  ▼.  Douglass,  41  Conn.  641. 
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But  the  letter  transmitting  tbe  note  first 
made  a  direct  tender  of  it  "in  payment  for 
beater  engines,"  and  then  souglit  to  create  a 
new  "nnderstandlng"  in  addition  to  tliat  pre- 
viously reached  with  Mr.  Miller.  This  was 
not  put  forward  as  a  qualification  of  the  ten- 
der, but  of  the  manner  in  which  the  note 
was  to  be  held  or  used.  Tbe  tender  re- 
mained unqualified  and  unconditioned.  It 
was  made  to  pay  a  debt,  and,  if  it  should  be 
accepted,  that  debt  would  necessarily  be  ex- 
tinguished. Whether  the  note  itself  should 
ever  be  paid  or  not  was  immaterial,  as  to 
the  discharge  of  the  original  demand.  In 
making  such  a  tender  the  defendant  was  ful- 
filling a  contract  duty.  The  Downingtown 
Manufacturing  Company  therefore  had  a 
right  to  accept  it,  as  it  did,  as  made  under 
the  contract  with  Mr.  Miller,  without  there- 
by assenting  to  any  modification  of  that 
contract  which  would  In  eftect  vary  the  ob- 
ligation expressed  by  the  note.  0.  &  C. 
Electric  Motor  Co.  v.  D.  Frisbio  &  Co.,  66 
Conn.  67,  93,  33  Atl.  604. 

But  were  this  not  so,  and  could  the  com- 
pany be  considered  as  having,  by  accepting 
the  note,  assented  to  the  proposed  modifica- 
tion of  the  contract  of  settlement,  the  defense 
set  up  in  the  answer  would  have  been  un- 
availing, even  If  that  company  had  been  the 
plaintiff  in  the  action.  The  answer  avers 
that  the  note  was  delivered  "upon  the  ex- 
press condition  that  It  bhould  be  applied, 
when  due,  in  payment  for  three  duplex  beat- 
ing engines,"  provided  they  were  found  be- 
fore that  time  to  work  satisfactorily.  This 
allegation  was  not  supported  by  the  proof. 
The  letter  inclosing  the  note  tendered  it  ex- 
pressly in  payment  for  these  engines.  The 
"understanding"  which  it  then  proceeded  to 
state,  if  agreed  to  by  the  Downingtown  Man- 
ufacturing Company,  would  at  most  have  cre- 
ated on  its  part  a  collateral  obligation  to  re- 
spond in  damages,  or  submit  to  a  recoup- 
ment, should  tbe  engines  prove  to  work  bad- 
ly. Such  an  obligation  certainly  would  not 
have  affected  the  note  If  indorsed  to  a  holder 
In  due  course.  It  could  not  therefore  be 
treated  as  part  of  the  note  itself.  That 
would  remain  unconditional,  and  while.  If 
sued  on  by  the  payee,  it  might  be  met  by  a 
counterclaim,  it  could  be  met  by  nothing  else. 
In  the  case  at  bar  nothing  has  been  pleaded 
by  way  of  counterclaim.  The  answer  must 
stand  or  fall  on  the  ground  of  a  conditional 
delivery  of  the  note  in  suit  As  this  defense 
would  be  untenable,  were  the  Downingtown 
Manufacturing  Company  the  plaintiff,  it  is 
unnecessary  to  Inquire  whether  the  circum- 
stances attending  the  indorsement  were  such 
as  to  make  the  New  Haven  Manufacturing 
Company  a  bolder  In  due  course.  The  note 
being  a  negotiable  one,  Gen.  St.  1902,  §  631, 
does  not  apply,  and  the  indorsee  had  at  least 
the  rights  of  the  payee. 

Eacception  is  taken  to  the  finding  that  the 
note  was  indorsed  by  the  payee,  as  having 
been  made  without  evidence.    Aa  to  this,  tbe 


record  shows  that  the  note,  when  presented 
by  the  plaintiff,  bore  an  indorsement  of  the 
name  of  the  Downingtown  Manufactaring 
Company,  purporting  to  have  been  made  by 
one  Tutton  in  its  behalf.  There  Is  a  state- 
ment, marked  "Proven,"  in  the  defendant's 
draft  finding,  that  no  evidence  was  offered 
as  to  the  indorsement,  or  as  to  the  author- 
ity of  Mr.  Tutton  to  indorse  commercial  pa- 
per In  the  name  of  the  company.  Obvious- 
ly this  statement  was  understood  by  the 
trial  judge  as  referring  to  direct,  positive  tes- 
timony; for  the  evidence  certified  in  support 
of  the  defendant's  exception  contains  testi- 
mony to  the  effect  that  Mr.  Tutton,  while 
negotiating  with  the  plaintiff  in  behalf  of  the 
Downingrtown  Manufacturing  Company  for 
the  pvTchase  of  certain  machinery,  left  the 
note  with  the  plaintiff  to  be  credited  to  tbe 
former  company,  and  that  it  was  so  cred- 
ited. A  finding  is  to  be  favorably  construed 
in  support  of  the  Judgment  Cunningham 
Lumber  Co.  v.  Mayo,  75  Conn.  335,  53  Atl. 
580.  It  will  not  be  presumed,  therefore,  that 
the  trial  Judge,  in  accepting  this  statement 
In  the  draft  finding  as  correct,  meant  more 
than  that-tbere  was  no  positive  testimony  to 
this  point  He  might  nevertheless,  well  In- 
fer from  this  certified  evidence  that  tlie  note, 
when  so  accepted,  was  properly  indorsed. 

Tbe  note  had  been  Indorsed  by  the  plain- 
tiff before  maturity  to  a  bank,  and  deposited 
with  it  for  collection.  It  was  protested,  and 
then  returned  to  tbe  plaintiff.  When  pro- 
duced at  the  trial.  It  bore  this  indorsement 
to  the  bank,  uncanceled.  The  defendant 
contends  that  upon  these  facts  It  appears 
that  the  bank  has  the  legal  title,  and  was 
the  only  proper  party  to  sue.  The  bank  re- 
ceived the  title  for  the  sole  benefit  of  the 
plaintiff.  When  it  returned  the  note  pro- 
tested, the  plaintiff  became  an  indorsee  in 
possession,  and  invested  with  the  rights  be- 
longing to  all  holders  of  commercial  paper. 
Gen.  St  1902,  i  4170.  One  of  these  was  to 
cancel  the  indorsement  which  It  bad  made. 
Gen.  St  1902,  8  4218.  Whether  It  exercised 
this  right  or  not  was  Immaterial.  Its  mere 
I)osse8sion  of  tbe  note  was  sufilcient  evi- 
dence of  ownership  to  support  the  suit.  Qen. 
St  1902,  I  4221;  Dugan  v.  United  States,  3 
Wheat  172,  4  L.  Ed.  362. 

It  appeared  upon  the  trial  that  the  suit  was 
brought  by  counsel  retained  by  the  Downing- 
town Manufacturing  Company,  and  at  Its  sole 
expense;  there  being  no  intention  on  its 
part  to  look  to  the  plaintiff  for  reimburse- 
ment This  Is  Immaterial.  The  plaintiff 
having  put  Its  note,  for  the  purposes  of  tbe 
suit.  Into  the  hands  of  tbe  counsel  thus  em- 
ployed, and  making  no  objection  to  the  in- 
stitution and  maintenance  of  the  action,  they 
had  a  right  to  represent  it  in  the  proceeding. 

There  are  other  reasons  of  appeal,  whicb 
need  not  be  noticed.  In  view  of  the  grounds 
on  which  our  Judgment  Is  based. 

There  is  no  error.  The  other  Judges  con- 
curred. 
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(76   Coim.  132) 

WM.  A.  MILES  &  CO.  t.  ODD  FELLOWS' 
MUT.  AID  ASS'N  OF  CONNKOTIOUT. 

(Sapremc  Court  of  Brron  of  Connecticnt,    Jnly 
24,  1903.) 

▲TTACHUSNT— BXEMPTIONS-BBNEFIT    SOCIB- 
TIB3— BENBFITS. 

1.  Tub.  Acta  1895,  p.  695,  c.  256,  i  1,  define* 
the  term  "secret  and  fraternal  society  to  in- 
clude any  corporation  or  voluntary  association 
organized  for  tlie  sole  benefit  of  its  members, 
not  for  profit,  liaving  a  lodge  system  with  a 
ritualistic  form  of  work  and  a  representative 
form  of  goTemment,  providing  for  tne  payment 
of  benefits  in  case  of  death;  and  section  7  de- 
elares  that  all  benefits  accruing  from  such  so- 
ciety are  exempt  from  attachment.  Section  11 
declares  that  the  act  shall  not  apply  to  societies 
of  Masons  or  Odd  Fellows,  nor  associations 
composed  of  their  respective  members.  By  Pub. 
Acts  1899,  p.  1050,  c.  117,  was  added  to  section 
11  of  the  prior  act  a  provision  that  section  11 
shoald  apply  to  all  "fraternal  societies."  Held. 
that  a  mutual  aid  association  composed  of  Odd 
Fellows  having  a  lodge  system,  but  not  showq 
to  have  a  ritual  of  its  own,  was  not  within  the 
statute,  and  hence  benefits  payable  therefrom 
were  not  exempt  from  attachment. 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County;  JnUna  C.  Cable,  Judge. 

Foreign  attachment  by  Wm.  A.  Miles  & 
Co.  against  the  Odd  Fellows'  Mntnal  Aid  As- 
sociation of  Connecticnt,  garnishee.  From 
an  order  sustaining  a  demnrrer  to  an  answer 
claiming  that  a  certain  benefit  fund. payable 
to  the  debtor  as  benefldary  under  a  policy 
was  exempt,  the  garnishee  appeala  Af- 
firmed. 

Comellns  J.  Danaher,  for  appellant  EL  P. 
Arvine  and  George  E.  Beers,  for  appellee. 

BALDWIN,  J.  Process  of  foreign  attach- 
ment was  served  upon  the  defendant  in  Oc- 
tober, 1901,  as  debtor  to  one  Ida  Oeflnger. 
Its  answer  states  that  it  Is  "an  association 
composed  exclusively  of  members  in  good 
standing  in  any  duly  constituted  lodge  of 
Odd  Fellows  in  the  New  England  states,  or 
of  members  In  good  standing  in  any  lodge  of 
the  order  who  reside  in  the  state  of  Con- 
necticat,  which  association  Is  organized  and 
carried  on  for  the  sole  benefit  of  its  mem- 
bers and  their  beneficiaries,  and  not  for  prof- 
It;  having  a  lodge  system  and  a  represen- 
tative form  of  government,  having  provis- 
ions for  the  payment  of  benefits  in  case  of 
death  or  disability  of  Us  members,  and  hav- 
ing among  its  objects  the  creation  of  a  fund 
from  -which  shall  be  paid  to  such  benefici- 
aries as  its  members  may  designate,  and  its 
board  of  directors  approve,  a  sum  not  exceed- 
ing $2,000.  Said  society  of  Odd  Fellows  la 
an  association  having  a  lodge  system,  wltb 
a  ritual  and  a  representative  form  of  gov- 
ernment." The  defendant,  when  gamisheed, 
owed  Ida  Oefinger  $750,  as  a  benefit  which 
had  accrued  to  her  by  the  death  of  one  of 
Its  members,  as  a  duly  designated  benefici- 
ary. The  only  question  is  whether  this  debt 
was  by  statute  exempt'  from  attachment 
This  depends  on  the  law  as  it  stood  in  Octo- 


ber, 1901,  when,  U  ever,  the  attachment  waa 
effected. 

In  1896  "An  act  concerning  secret  or  fra- 
ternal societies"  (Pub.  Acts  1895,  p.  595,  c. 
255)  was  passed,  the  main  pm-pose  of  which 
was  to  regulate  the  relations  of  such  socie- 
ties to  the  Insurance  Department  of  the  state. 
The  term  "secret  or  fraternal  society,"  it  was 
declared  in  section  1,  was  used  as  including 
among  others  any  "corporation,  society,  or 
voluntary  Association  organized  and  carried 
'on  for  the  sole  benefit  of  Its  members  and 
their  beneficiaries,  and  not  for  profit,  having 
a  lodge  system,  with  a  ritualistic  form  of 
work  and  a  representative  form  of  govern- 
ment and  making  provision  for  the  payment 
of  benefits  in  case  of  death."  Provided  cer- 
tain papers  were  filed  with  the  Insurance 
Commissioner  (and  in  such  case  only),  any 
such  society  was  authorized  to  do  business 
In  the  state,  and  by  section  7  all  benefits  be- 
coming due  from  a  society  so  authorised 
were  exempted  from  attachment  The  act 
by  section  11,  was  not  to  apply  "to  the  socie- 
ties of  Masons  or  Odd  Fellows  located  in  this 
state,  nor  to  associations  composed  exclusive- 
ly of  their  respectlTe  members."  In  1899 
(Pub.  Acts  1809,  p.  1050,  c.  117),  by  an  act 
entitled  "An  act  concerning  fraternal  insur- 
ance societies,"  there  was  added  to  section  11 
a  proviso  that  section  7  should  "apply  to  all 
fraternal  societies  legally  doing  business  In 
this  state."  Pub.  Acts  1885,  p.  695,  c.  266; 
Pub.  Acts  1897,  pp.  826,  830,  831,  cc.  107,  112, 
113:  Pub.  Acts  1899,  p.  1050,  c.  117.  This 
act  of  1899  began  by  declaring  that  the  pro- 
viso should  read,  "provided,  however,  that 
section  seven  of  this  act  [1.  e.,  the  act  of 
1895]  shall  apply  to  all  fraternal  beneficial 
societies  legally  doing  business  in  this  state"; 
adding,  however,  "so  that  said  section  as 
amended  shall  read  as  follows";  and  In  the 
amended  section,  as  then  recited,  the  word 
"beneficial"  did  not  appear.  The  effect  of 
the  amendment  having  been  thus  explicitly 
stated,  the  act  must  be  treated  as  if  it  ap- 
plied to  fraternal  societies,  whether  properly 
described  as  "beneficial"  or  not  This  leaves 
the  meaning  of  the  term  "fraternal,"  under 
the  act  of  1895,  to  be  settled  by  its  other 
provisions.  These  define  It  precisely.  It 
must  by  section  1,  have  "a  lodge  system, 
with  a  ritualistic  form  of  work."  The  answer 
alleges  that  the  defendant  has  a  lodge  sys- 
tem, but  does  not  aver  that  it  has  a  ritual- 
istic form  of  work.  That  its  members  are 
all  Odd  Fellows,  and  that  the  Odd  Fellows 
constitute  a  society  having  a  lodge  system, 
with  a  ritual,  is  of  no  consequence.  Con- 
necticut societies  of  Odd  Fellows  were  ex- 
pressly excluded  by  section  11  from  the  op- 
eration of  the  act  of  1895,  as  well  as  asso- 
ciations composed  exclusively  of  the  mem- 
bers of  such  societies.  The  defendant  is  not 
such  an  association,  for  it  admits  members 
of  any  lodge  of  Odd  Fellows  existing  in  New 
England;  but  it  is  excluded  under  section  1 
of  the  act;  on  the  broader  ground  of  its  fall- 
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vm  to  come  within  the  statutory  definition, 
for  want  of  a  ritual  of  its  own.  It  would 
aerre  no  nsefnl  purpose  to  Inquire  whether 
the  Revision  of  1902  has  changed  or  pre- 
served the  law  in  this  respect  If  it  has  pre- 
served it,  the  demurrer  was  properly  sus- 
tained. If  it  changed  it,  the  demurrer  was 
also  properly  sustained,  for  the  rights  of  the 
parties  became  unalterably  fixed  during  the 
year  preceding  that  when  the  revision  took 
etCect 

There  is  no  error.    The  other  Judges  con-' 
curred. 


(75  Vt.  800) 

FLETCHER  v.  BRAINERD. 

(Supreme  Conrt  of  Vermont    Franklin.    June 
4,  1903.) 

NOTBS-INDOHSEMENT  OP  PAYMENTS-ASSENT 
OP  MAKER— MARRIED  WOMAN'S  LIABIL- 
ITY POR  PAYMENT  OP  DEBTS. 

1.  A  note  was  executed  by  a  married  woman 
for  money  furnished  by  the  payee.  The  hus- 
band of  the  maker  was  the  agent  in  the  nego- 
tiations. Corporate  stock  was  deposited  as  col- 
lateral, with  power  to  sell  on  nonpayment  of 
the  note  at  maturity.  Several  years  after  the 
execution  of  the  note,  but  while  it  was  in  force, 
the  payee  requested  the  husband  to  pay  the 
note,  and,  on  his  failure  so  to  do,  Informed  him 
that  be  must  then  have  the  dividends  on  the 
stock,  deposited  as  collateral;  and  for  about  15 
years  thereafter  the  dividends  were  paid  to 
the  payee,  and  the  amounts  thereof  indorsed 
on  the  note.  Held  sufficient  to  show  that  the 
indorsements  were  made  with  the  assent  of  the 
maker,  making  the  dividends  voluntary  pay- 
ments, so  as  to  prevent  the  running  of  limita- 
tions. 

2.  One  furnishing  money  to  a  married  woman 
for  her  benefit,  and  which  is  in  fact  used  for 
the  benefit  of  her  estate,  is  entitled  to  an  eq- 
uitable lien  on  her  estate  therefor. 

Appeal  from  Chancery  Court,  .  E^nklln 
County. 

Bill  in  chancery  by  John  B.  Fletcher 
against  Anna  M.  Brainerd.  From  a  decree 
dismissing  the  bill,  the  orator  appeals.  Re- 
versed. 

Argued  before  TTLBR,  START,  WAT- 
SON, STAJFFORD,  and  HASEiLTON,  JJ. 

Wm.  P.  Dillingham,  Fuller  0.  Smith,  and 
Alfred  A.  Hall,  for  orator.  O.  W.  Witters, 
for  defendant 

TYLER,  J.  This  bill  Is  brought  to  enforce 
an  equitable  lien  upon  the  defendant's  dwell* 
ing  honae  by  reason  of  the  orator  having  fur- 
nished her  $2,000  witli  which  to  make  repairs 
thereon.  The  defendant  contends  that  the 
statute  of  limitations  has  run  upon  the  claim, 
and  that  it  is  a  stale  demand.  The  master 
finds  that  in  the  year  1880  the  defendant 
Anna  M.  Brainerd,  and  ber  bnsband,  occu- 
pied a  bouse  and  lot  situated  in  St  Albans, 
owned  by  Mrs.  Brainerd  as  her  separate  es- 
tate; that  they  desired  to  make  extensive  re- 
pairs upon  the  house,  and  found  it  necessary 
to  borrow  money  for  the  purpose;  that  Mr; 

ir  2.  Sea  HuBband  and  WUa,   voL  U,  Cent   Pig. 


Brainerd  applied  to  the  orator  for  a  loan  of 
$2,000,  explaining  to  him  the   purpose   for 
which  the  money  was  required,  and  tliat  th* 
bouse  was  Mrs.  Bralnerd's,  and/ offered  the 
orator  her  note  for  the  amount,  sayins  that 
he  would  sign  it  as  surety,  and  also  torn  over 
to  the  orator  National  Car  Cranpany  stock  as 
security.     Tlie  negotiations  resulted  In   the 
orator  making  a  loan  of  $2,000,  and  taking  a 
note  therefor,  dated  April  1880,  payable  14 
days  after  demand,  with  interest  signed  by 
Anna  M.  Brainerd,  and  by  her  bnsband  as 
surety.     It  bore  the  follovring  indoraexnent: 
"I  have  deposited  with  J.  B.  Fletcher  as  col- 
lateral for  ibB  payment  of  this  note  when 
due,   twenty-seven   shares  of  National    Car 
Company  stock,  with  full  power  to  sell  the 
same  without  notice,  In  case  of  nonpayment 
of  this  note  at  Its  maturity.     [SlgAed]   A. 
M.  B."    No  question  was  made  at  the  trial 
but  that  this  stock  was  Mrs.  Bralnerd's  prop- 
erty.   It  Is  found  that  In  negotiating  the  loan 
Mr.  Brainerd  acted  for  his  wife  and  for  him- 
self, and  that  the  orator  so  understood  the 
transaction,  but  he  had  no  conversation  with 
Mrs.   Brainerd  upon   the  subject     As   the 
homestead  was  in  ber  name,  and  the  stock 
was  then  valued  at  par,  he  considered  that 
the  loan  was  well  secured.    The  master,  ia 
effect  finds  that  the  $2,000  was  used  by  the 
defendant  in  repairing  ber  bouse;   that  the 
orator  Jbas  held  the  note  ever-  since  it  was 
given  as  his  own  property,  end  the  car  com- 
pany stock  as  collateral  security  for  its  pay- 
ment; that  he  never  made  any  demand  upon 
the  defendant  personally  for  payment  until 
March  12,  1900,  when  be  made  a  formal  de- 
mand in  writing.     The  following  payments 
were  made  by  Mr.  Brainerd:    $200  August 
ISi  1883;  $100  November  26,  1883;  $138  May 
8,   1884;    and,   beginning   January   t,   1885, 
the  quarter-yearly  dividends  upon  the  stock 
down  to  April  1,  1901,  were  paid  to  the  ora- 
tor by  Mr.  Stranahan,  as  treasurer  of  the 
company,  and  by  him  Indorsed  upon  the  note 
at  the  orator's  request    In  1884  and  1885  the 
orator  several  times  requested  Mr.  Brainerd 
to  pay  the  note,  which  requests  not  being 
complied  with,  the  orator  told  him  be  must 
have  the  dividends  on  the  stock,  and  they 
were  paid  to  him,  as  above-  stated. 

The  master  submits  the  question  to  the 
court  whether,  upon  the  evidence  which  he 
recites,  Mr.  Brainerd  was  the  agent  of  his 
wife  in  the  transaction  about  the  loan.  The 
evidence  clearly  shows  that  fact  Indeed,  the 
defendant's  brief  and  argument  proceed  upon 
the  ground  that  Mrs.  Brainerd,  in  allowhig 
her  husband  to  negotiate  the  loan,  receive  the 
money,  deliver  the  note  to  the  orator,  and 
control  the  dividends  on  the  stock,  the  certifi- 
cates for  which  she  had  given  him  to  deliver 
to  the  orator,  held  ber  husband  out  to  the  o^ 
ator  as  her  agent  aiid  that  the  orator  recog- 
nized him  as  such.'  It  Is  said  in  the  defend- 
ant's brief  that  during  the  entire  20  years  Mr. 
Fletcher  acted  upon  the  presumption  that 
Herbert  Brainerd  was  the  defendant's  ageat; 
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that  whatever  demand  was  made  npon  Um 
for  payment  npon  this  note,  which  was  given, 
as  claimed,  for  money  to  uae  In  the  Improve- 
ment of  the  defendant's  property,  was  a  de- 
mand upon  the  defendant;  that,  when  the 
orator  notified  Bralnerd  that  he  should  there- 
after take  the  dividends  on  the  car  Btock,  It 
was  notice  to  the  defendant  This  Is  In  ac- 
cordance with  the  master's  findings,  though 
not  expressly  so  stated  by  him.  The  de- 
fendant cites  the  general  rule  that  notice  to 
an  agent,  while  acting  within  the  scope  of  his 
authority,  and  In  reference  to  a  matter  over 
which  his  authority  extends.  Is  notice  to  the 
principal.  The  defendant  concedes  that,  up- 
on the  master's  findings,  a  demand  made 
upon  Mr.  Bralnerd  was  a  demand  npon  her; 
but  she  Insists  that  the  payment  of  the  car- 
stock  dividends  was  made  by  the  treasurer 
of  the  company  to  the  orator,  and  not  by  the 
defendant  nor  by  her  agent.  We  think,  how- 
ever, that  the  master's  report  must  be  con- 
strued to  mean  that  when  Mr.  Bralnerd,  as 
agent  of  his  wife,  ceased  making  payments 
upon  the  note,  and  the  orator  said,  "I  will 
have  to  require  the  dividends  npon  the 
stock,"  the  agent  assented  to  it.  There  Is 
uotbing  in  the  report  of  the  master,  nor  In 
the  testimony  that  he  submits,  to  Indicate 
that  the  application  of  the  dividends  was  not 
in  accordance  with  both  Mr.  and  Mrs.  Braln- 
erd'a  wishes.  It  Is  found  that  Mr.  Stranahan 
was  the  defendant's  brother-in-law,  her 
warm  friend  and  adviser,  and  that  in  bnsl* 
ness  matters  he  advised  with  her  and  her 
hnsband.  He  was  treasurer  of  the  company, 
and  the  orator  was  Its  superintendent,  and 
they  occupied  the  same  offlce-room.  Mr. 
Stranahan  knew  that  the  orator  bad  some 
money  to  invest,  and  suggested  to  blm  to 
make  a  loan  to  the  Brainei-ds,  to  enable  them 
to  make  repairs  upon  their  house.  There- 
fore Stranahan's  handing  the  dividend  checks 
to  the  orator  was  the  natural  sequence  of 
the  orator's  requiring  the  payment  of  the 
dividends  to  himself.  The  master  expressly 
finds  that  the  payment  of  dividends  to  the 
orator  was  in  consequence  of  his  insisting 
that  they  should  he  so  paid. 

In  this  state  of  the  case,  the  defendant  con- 
tends that  the  Indorsements  were  not  volun- 
tary, and  that  the  statute  of  limitations  had 
run  upon  the  note  before  this  bill  was 
brought  It  is  the  general  rule  that  part  pay- 
ment Is  an  Implied  acknowledgment  of  the 
existence  of  the  claim  upon  which  the  pay- 
ment is  made,  from  which  the  law  implies 
a  promise  to  pay  the  balance.  Corliss  v. 
Grow,  58  Vt  702,  2  Ati.  388.  As  the  court 
said  in  Campbell  v.  Baldwin,  130  Mass.  199: 
"The  ground  upon  which  a  part  payment  is 
held  to  take  a  case  out  of  the  statute  is 
that  such  payment  is  a  voluntary  admission 
by  the  debtor  that  the  debt  is  then  due, 
which  raises  a  new  promise  by  impUcattoa 
to  pay  it  or  the  balance.  To  have  this  effect, 
it  must  be  such  an  acknowledgment  as  rea- 
aonably  leads  to  the  Inference  that  the  debt" 
66  A.-^ 


or  Intended  to  renew  his  promise  of  pay- 
ment" In  accordance  with  this  rule  It  Is 
held  that  where  the  debtor's  property  Is 
sold  on  legal  process,  and  the  proceeds  ap- 
plied upon  the  debt  it  la  not  a  voluntary 
payment  and  will  not  prevent  the  running 
of  the  statute.  Any  enforced  part  payment 
will  not  stay  the  statute.  Benton  v.  Holland, 
68  Vt  633,  8  Atl.  822,  and  cases  cited  in  the 
opinion.  For  the  same  reason,  It  is  said  that 
the  weight  of  authority  favors  the  rule  that 
the  creditor's  application  of  the  proceeds  of 
security  foreclosed  by  him,  in  payment  pro 
tanto  of  the  note  or  debt  does  not  operate 
as  a  payment  by  the  debtor  at  that  time,  so 
as  to  start  the  statute  anew,  because  there 
Is  no  voluntary  afllnnative  act  by  the  debtor 
implying  a  promise  to  pay  the  balance  of 
the  debt  19  Am.  &  Eng.  Ency.  828.  Bat 
the  debtor's  request  to.  have  payments  ap- 
plied or  indorsements  made  upon  his  note 
need  not  be  proved.  It  may.  be  proved  that 
he  assented  to  the  act  after  it  was  done, 
and  his  assent  may  be  implied  from  his  con- 
duct and  the  circumstances  attending  the 
transaction.  The  fact  that  these  indorse- 
ments were  made  is  some,  but  not  sufficient 
evidence  of  a  voluntary  application  of  the 
dividends  in  payment  of  the  note,  and  It  has 
more  weight  because  the  first  Indorsement 
was  made  before  the  statute  had  run.  Bai- 
ley V.  Danforth,  63  Vt.  504;  Lawrence  v. 
Graves'  Estate,  60  Vt  667,  16  Ati.  342.  That 
these  dividends  were  received  by  the  orator 
and  indorsed  quarterly  for  16  years,  pnr< 
snant  to  the  notice  given  by  the  orator  to 
the  defendant's  agent  and  without  objec- 
tion, are  facts  from  which  It  may  be  infer- 
red that  the  payments  were  voluntary.  In 
this  view  It  Is  immaterial  that  the  27  shares 
of  stock  were  not  available  until  the  maturity 
of  the  note,  for  the  dividends  thereon  were 
voluntary  payments  made  with  the  defend- 
ant's assent,  and  prevented  the  orator's  de- 
mand from  becoming  stale.  If  the  orator's 
case  depended  upon  a  contract  e£(kting  be- 
tween the  defendant  and  himself,  evidenced 
by  the  note,  his  demand  of  payment  in  1884 
and  1885  would  have  put  the  statute  in  mo- 
tion, and  It  would  have  rim  upon  the  note  In 
6  years  and  14  days  after  such  demand,  ex- 
cept for  the  application  of  the  stock  divi- 
dends. But  the  case  does  not  rest  in  con- 
tract The  defendant  was  under  the  disabili- 
ty of  coverture  when  she  signed  the  note, 
and  could  not,  under  the  law  as  it  then  ex- 
isted, create  a  lien  upon  her  separate  prop- 
erty. This  the  orator  concedes,  but  bases 
his  claim  ui>on  the  fact  that  the  loan  was 
made  and  used  to  benefit  the  defendant's 
property,  and  contends  that  la  equity  the 
property  Is  chargeable  with  the  amount  of 
the  loan.  The  rule  generally  adopted  In  this 
country  is  stated  in  Yale  v.  Dederer,  18  N. 
Y.  265,  72  Am.  Dec.  603,  and  quoted  with 
approval  in  the  opinion  In  Dale  v.  Robinson, 
61  Vt  20,  31  Am.  Rep.  669,  that  "equity 
recognizes   a   married   wonuin's  debt^   and 
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charges  It  upon  her  separate  estate,  not  on 
the  ground  that  the  contracting  of  It  Is  of 
Itself  an  appointment  or  charge  but  because, 
when  contracted  on  the  credit  of  the  sepa- 
rate estate,  or  for  Its  benefit  or  that  of  the 
woman,  It  Is  Just  that  the  estate  should  an- 
swer. *  *  •"  The  same  rule  Is  declared 
In  Wlllard  ▼.  Eastfaam,  15  Gray,  328,  79  Am. 
Dec.  366,  and  cited  In  Dale  v.  Hobinson.  The 
question  Is  not  whether  the  application  of  the 
dlyldends  upon  the  note  saved  It  from  the 
statute,  so  that  an  action  at  law  could  be 
maintained  upon  It,  but  whether  these  pay- 
ments, made,  as  it  must  be'  assumed,  with  the 
knowledge  and  consent  of  Hr.  Brainerd, 
who  acted  for  his  wife  In  all  these  transac- 
tions, were  in  recognition  of  the  orator's 
equitable  rights,  so  as  to  bring  the  case  with- 
in the  rule  In  Dale  v.  Robinson,  51  Vt.  20, 
SI  Am.  Rep.  66&,  an4  Sargeant  t.  French,  64 
Vt  384.  We  think  the  case  shows  that  the 
orator  forebore  the  enforcement  of  his  claim 
during  all  the  time  the  dividends  were  re- 
ceived by  him,  and  that  the  defendant, 
through  her  agent,  assented  to  the  appli- 
cation of  the  dividends  upon  the  note  in  rec- 
ognition of  such  claim. 

In  tills  view,  the  statute  of  limitations  does 
not  apply  to  the  case.  We  hold  that,  upon 
the  facts  found,  the  demand  is  not  stale,  and 
that  the  orator  is  entitled  to  have  the  amount 
due  upon  his  note  paid  from  the  estate  which 
was  benefited  by  the  money  for  which  the 
note  was  given,  and  that  he  have  an  equit- 
able lien  upon  said  estate  therefor.  Decree 
reversed  and  cause  remanded  to  the  court  of 
chancery,  with  mandate  to  that  court  to 
enter  a  decree  for  the  orator  according  to  the 
prayer  of  the  bill. 

(75  Vt.  295) 

STATE  V.  ROSENTHAL. 

(Supreme  Court  of  Vermont.    Rutland.     May 

30,  1903.) 

MUNICIPAL   CORPORATIONS— ORDINANCES— 
CARRYING  WEAPONS— VALIDITY. 

1.  Const  c.  1,  art.  16,  declares  that  the  peo- 
ple have  a  right  to  bear  arms  for  the  defense 
of  themselves  and  the  state.  V.  S.  4922,  pro- 
hibits any  person  from  carrying  a  dangerous 
weapon,  openly  or  concealed,  with  the  intent  of 
injuring  another.  Section  4923  prohibits  a  per- 
son, while  a  member  of  and  in  attendance  on  a 
school,  from  having  in  his  possession  any  dan- 
gerous weapon.  Held,  that  a  city  ordinance 
prohibiting  a  person  from  carrying  within  the 
city  any  brass  knuckles,  pistol,  slung  shot,  or 
weapon  of  similar  character,  or  any  weapon 
concealed  on  hia  person,  without  permission  of 
the  mayor  or  chief  of  police,  so  far  as  it  re- 
lates to  the  carrying  of  a  pistol  under  any  cir- 
cumstances without  such  consent  is  repugnant 
to  the  Constitution,  and  to  that  extent  void. 

Exceptions  from  City  Court  of  Rntland; 
Howe,  Judge. 

Andrew  Rosenthal  was  convicted  of  a  vio- 
lation of  an  ordinance  of  the  dty  of  Rut- 
land, and  appeals.    Reversed. 

Argued  before  TYLER,  MUNSON,  START, 
WATSON,  STAFH^ORD,  and  HASBLTON, 
J.T. 


W.  H.  Preston,  State's  Atty.,  for  &e  State. 
Joel  O.  Baker,  for  respondent. 

WATSON,  J.  Section  10  of  the  ordinances 
of  the  city  of  Rutland  provides  that  no  per- 
son shall  carry  within  the  city  any  steel  or 
brass  knuckles,  pistol,  slung  shot  stiletto,  or 
weapon  of  similar  character,  nor  carry  any 
weapon  concealed  on  his  person,  without 
permission  of  the  mayor  or  chief  of  police, 
in  writing,  and  for  violation  thereof  a  pen- 
alty is  provided  by  a  subsequent  section.  A 
complaint  was  filed  against  the  respondent  in 
the  city  court  for  carrying  within  the  dty, 
in  violation  of  said  ordinance,  a  pistol  load- 
ed with  powder  and  bullets,  concealed  on  bis 
person,  without  such  permission.  On  de- 
murrer to  the  complaint,  the  respondent  con- 
tends, among  other  things,  that  said  ordi- 
nance is  illegal,  for  that  so  far  as  it  for- 
bids the  carrying  of  a  pistol,  it  is  repugnant 
to  and  inconsistent  with  the  Constitution  and 
the  laws  of  this  state. 

Section  24  of  the  city  chartor  gives  the  city 
council  power  to  make,  establish,  alter, 
amend,  or  repeal  ordinances,  regulations,  and 
by-laws,  not  inconsistent  with  the  charter  or 
with  the  Constitution  or  laws  of  the  United 
States  or  of  this  state,  for  the  purposes  enu- 
merated, and  to  inflict  as  a  penalty  for  a  vio- 
lation thereof  a  fiine  not  exceeding  $50.  Aft- 
er the  special  designations  is  the  general 
clause,  "And  said  dty  council  may  make  and 
establish,  and  the  same  alter,  amend  or  re- 
peal, any  other  by-laws,  rules  and  ordinances 
wliich  they  deem  necessary  for  the  well  be- 
ing of  said  city  and  not  repugnant  to  the  Con- 
stitution or  laws  of  this  state."  Power  to 
make  the  ordinance  in  question  was  not  ex- 
pressly given  the  council,  and  they -had  no 
power  to  make  it  beyond  what  is  given  un- 
der the  general  clause  above  quoted.  The 
people  of  the  state  have  a  right  to  bear  arms 
for  the  defense  of  themselves  and  the  state. 
Const,  c.  1,  art  16.  But  by  V.  S.  4922,  a 
person  is  prohibited  from  carrying  a  dan- 
gerous or  deadly  weapon,  openly  or  conceal- 
ed, with  the  intent  or  avowed  purpose  of  in- 
juring a  fellow  man;  and  by  section  4923, 
no  person  can  carry  or  have  in  his  posses- 
sion any  firearm,  dirk  knife,  bowie  knife, 
dagger,  or  other  dangerous  or  deadly  weapon, 
while  a  member  of  and  in  attendance  upon 
a  school.  Section  4924  in'ovides  a  penalty  for 
intentionally,  without  malice,  pointing  a  fire- 
arm toward  another  person,  and  for  dischar- 
ging such  firearm  so  pointed,  without  Injury 
to  anottier  person;  and  by  section  4826  a 
punishment  is  infiicted  where  another  per- 
son is  maimed  or  injured  by  the  discharge  of 
such  firearm.  But  section  4926  provides  that 
the  two  preceding  sections  shall  not  apply 
where  firearms  are  used  In  self-defense  or  in 
the  discharge  of  official  duty,  or  in  the  case 
of  Jnstiflable  homicide.  Under  the  general 
laws,  therefore,  a  po'son  not  a  member  of  a 
school  may  carry  a  dangerous  or  deadly 
weapon,  openly  or  concealed,  unless  be  does 
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it  xritii  the  Intent  or  arowed  purpose  of  in- 
juring another;  and  a  person  who  is  a  mem- 
ber of  a  school,  bnt  not  In  attendance  upon 
It,  is  at  liberty,  in  a  similar  way,  to  carry 
such  -weapons.    In  State  T.  Oarlton,  48  Yt 
030,  It  was  held  that  the  owner  of  land,  liav- 
ing  the  right  to  use  reasonable  force  in  ez- 
peUlng  a  trespasser  therefrom,  had  a  right  to 
go  prepared  to  defend  himself  against  any 
assault  that  the  trespasser  might  make  up- 
on blm  Willie  in  the  exercise  of  that  right, 
and  that  if  he  only  intended  to  use  a  pistol 
in  such  an  emergency  in  defending  his  own 
life,  or  against  the  Infliction  of  great  bodily 
harm,  the  carrying  of  the  pistol  for  such  par- 
poee  would  be  lawful.    By  the  ordinance  in 
question,  no  person  can  carry  such  weapon 
concealed  on  his  person  within  the  dty  of 
Rutland  in  any  circumstances,  nor  for  any 
purpose,  wfthout  the  permission  of  the  may- 
or or  chief  of  iralice  in  writing.    Therein  nei- 
ther the  Intent  nor  purpose  of  carrying  them 
enters  into  the  essential  elements  of  the  of- 
fense.   Simply  to  carry  them  concealed  with- 
out such  permlBsion  constitutes  a  violatioii 
of  the  ordinance.    But  If  a  permission  is  pro- 
cured from  either  of  those  officials  there  la 
no  violation  of  the  ordinance,  even  though 
the  carrying  of  the  weapon  be  with  the  in- 
tent or  avowed  purpose  of  Injuring  another 
person;   and  that  a  person  Is  a-  member  of  a 
school,  and  In  attendance  upon  it,  forms  no 
exception.     Consequently,   unless   a   special 
permission  is  granted  by  the  mayor  at  chief 
of  iMlice  for  that  purpose,  a  person  Is  pro- 
hibited from  carrying  such  weapons  in  cir^ 
cumstances  where  the  same  is  lawful  by  the 
Constitution  and  the  general  laws  of  the 
state:   and  there  is  nothing  In  the  ordinance 
to  prevent  the  granting  of  such  permission, 
notwithstanding  it  be  in  circumstances  to 
constitute  a*  crime  under  the  general  laws. 
The  result  is  that  Ordinance  No.  10,  so  far 
as  It  relates  to  the  carrying  of  a  pistol,  is 
inconsistent  with  and  repugnant  to  the  Con- 
stitution and  the  laws  of  the  state^  and  it  ia 
therefore  to  that  extent,  void.    Whether  this 
renders  the  whole  ordinance  Illegal,  or  wheth- 
er It  contains  any  other  invalid  provisions, 
are  questions  not  now  before  the  court 

Judgment  reversed  and  sentence  set  aside, 
demurrer  sustained,  complaint  adjudged  in- 
sufficient and  quashed,  and  the  respondent 
discharged  and  let  go  without  day. 


m  vt.  ao8) 

STATE  T.  DONOVAN. 

(Supreme  Court  of  Vermont.    Washington, 

June  4,  1903.) 

TOROERT— NOTES— INDICTMENT— VARIANCES- 
AMENDMENTS— TKIALr-EXHIBlTION  OP  NOTE 
TO  JCRT— EVIDENCE  —  WITNESSES  —  CROSS- 
EXAMINATION— HARMLESS  ERROR. 

1.  Where  a  note  recited  that  no  salesman  was 
aathorized  to  make  "any  promise  or  agree- 
ment at  variance  with  the  terms  of  the  note," 
contained  a  stipulation  that  "a  contract  once 
ixtinpteted  cannot  be  amended,"  and  contained 
tbe  word  '^o"  before  defendant's  name  in  the 


clause,  "on  demand  I  promise  to  pay  to  3.  P. 
Donovan."  the  letters  and  figures  •'N.  I*  /134," 
and  the  abbreviation  "inh."  for  inches,  on  the 
back  of  the  paper,  variances  in  an  indictment 
for  forging  the  same,  consisting  in  the  use  of 
the  words  "any  promise  or  agreement"  tor 
"promises  and  agreements,"  omitting  the  pro- 
vision relating  to  the  amendment  of  the  con- 
tract and  the  word  "to"  before  defendant's 
name,  ubLdx  the  figure  "2"  for  "L,"  and  the 
latters  "hi."  for  "inh.,"  were  Immaterial. 

2.  Where,  in  a  prosecution  for  forging  a  note, 
it  was  alleged  that  the  forgery  consisted  in 
changing  the  figures  "4Vi"  to  "SjA"  in  a  con- 
tract indorsed  on  the  note,  authorizing  payment 
in  clapboards  4^  inches  wide,  and  acceptance 
of  the  above  "offer,"  signed  by  defendant,  a 
variance  in  the  indictment,  consisting  in  the  use 
of  the  words  "five  and  one-half"  and  "four  and 
one-half"  instead  of  figures,  and  in  sobstituting 
the  word  "order"  for  "offer,"  in  defendant's 
acceptance,  were  material. 

3.  Under  V.  8.  I  1912,  authorizing  the  court, 
in  its  discretion,  to  permit  the  state's  attorney 
to  amend  an  indictment  during  the  trial,  the 
court  was  entitled  to  permit  the  amendment  of 
an  indictment  for  forgery,  after  the  testimony 
was  closed,  so  as  to  cure  variances  not  preju- 
dicial to  accused's  defense  on  the  merits. 

4.  Under  V.  S.  |  1912,  authorizing  the  court 
to  permit  the  amendment  of  an  indictment 
wherein  variances  occur  on  such  terms,  as  to 
postponement  of  the  trial,  as  the  court  thinks 
reasonable,  it  was  proper  for  the  court,  in  the 
exercise  of  Its  discretion,  to  refuse  a  postpone- 
ment of  the  trial  on  allowing  the  amendment 
of  an  indicbnent  for  forgery  to  cure  variances 
not  prejudicial  to  accused's  defense  on  the  mer- 
its. 

5.  Where  a  note  given  In  payment  of  an  organ 
sold  by  the  payee  to  the  maker  contained  a 
stipulation,  indorsed  thereon  at  tbe  same  time, 
authorizing  payment  of  the  note  in  clapboards, 
such  stipulation  was  a  part  of  the  note,  and 
hence  a  subject  of  forgery. 

6.  In  a  prosecution  tor  forging  a  note  payable 
in  4V^incn  clapboards  by  changing  the  figures 
"4W'  to  "5^,"  evidence  that  defendant  claimed 
a  shortage  in  the  amount  of  timber  received 
from  the  maker,  and  that  a  suit  followed,  which 
was  settled  by  the  maker  giving  defendant  a 
note  for  $30,  payable  in  oMrhich  clapboards, 
was  immaterial. 

7.  Where  certain  letters  written  by  the  payee 
to  tbe  maker  of  a  note  were  produced  by  the 
state  in  a  prosecntion  of  the  payee  for  forging 
the  note,  and  defendant  had  tbe  full  benefit 
thereof,  it  was  not  error  for  the  court  to  re- 
fuse to  compel  the  state's  attorney  to  deliver 
such  letters  to  defendant's  counsel  during  his 
cross-examination  of  the  maker  of  the  note  as 
a  witness. 

8.  Refusal  of  the  court,  in  a  prosecution  for 
forgery,  to  permit  respondent's  counsel  to  ex- 
hibit uie  note  to  the  jur:^  during  the  examina- 
tion of  a  particular  witness,  was  harmless, 
where  defendant  bad  ample  opportunity  to  pre-  . 
sent  the  note  to  the  jury  while  other  evidence 
was  being  introduced  and  during  the  arguments. 

9.  Where,  in  a  prosecution  for  forging  a  note, 
the  state's  evidence  tended  to  show  that  de- 
fendant's witness  was  where  he  could  not  have 
seen  the  transaction  Inquired  about,  and  the 
witness  testified  that  the  note  at  the  time  of  its 
execution  was  in  no  one's  hands  bnt  defend- 
ant's and  the  maker's  While  he  was  signing 
it,  and  that  he  did  not  see  defendant  do  any- 
thing with  the  note  but  hold  it  in  his  hands, 
the  exclusion  of  a  qnestion  as  to  whether  wit- 
ness saw  defendant  hand  the  note  to  the  maker 
while  witness  was  present  was  not  error. 

10.  Where,  in  a  prosecution  for  forging  a  note 
payable  in  lumber,  the  maker  teetined  that  at 
the  time  of  executing  the  note  there  was  no  con- 
versation as  to  the  price  of  the  lumber.  It  was 
not  error  for  the  court  to  refuse  to  permit  a 
question  as  to  whether  or  not  the  maker  did 
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not  guarantr  that  the  lamber  to  be  delivered 
was  worth  $8  per  thonsand. 

11.  Where,  in  a  prosecution  for  forging  a  note 
payable  in  lamber  br  changing  the  specification 
of  the  width  from  ^^  inches  to  6%  inches,  the 
maker  of  the  note  testified  as  to  the  differences 
fai  ralue  between  lumber  of  sueh  different 
widths,  it  was  proper  to  show  by  him,  on  crdBs- 
examination,  the  value  of  the  lumber  deliTered. 

12.  In  a  prosecution  for  forging  a  note  payable 
in  lumber,  given  for  the  price  of  an  or^an,  by 
changing  the  provision  specifying  the  width  of 
the  lumber  to  be  delivered,  it  was  competent  for 
defendant  to  show  the  usual  price  of  the  kind 
of  organ  sold,  as  bearing  on  the  probability 
that  defendant  would  have  sold  the  same  for  the 
lumber  contracted  for,  of  the  width  claimed 
by  prosecutor. 

Exceptions  from  Washington  Cbunt; 
Court;  WatB<m,  Judge. 

J.  P.  Donovan  was  convicted  of  forgery, 
and  brings  exceptions.    ReverBed. 

Argued  before  TYLER,  MUNSON,  START, 
STAFFORD,  and  HASBDTON,  JJ. 

Richard  A.  Hoar,  State's  Atty.,  for  the 
State.  John  W.  Gordon  and  Truman  R.  OoT^ 
don,  for  respondent 

TTLER,  J.  This  Is  a  prosecution  for  for- 
gery. The  indictment  charges  that  the  re- 
spondent bad  In  his  possession  October  22, 
1897,  a  certain  promissory  note,  for  the  sum 
of  f  100,  payable  to  himself  or  bearer,  on  de- 
mand, with  interest,  which  note  then  and 
there  was  of  the  tenor  following: 

No  talesman  is  autboilzed  to  make  any  promise  or 
agreement  at  variance  wltb  term*  of  lb*  foUowlsg 
note  and  agreement. 
J.  P.  Donovan      ]  flOO.OO 

dealer  In  Pianos,  (  Montpeller,  Vt,  OetZ2,  18ST. 

Organs,  Sewing  V  On  demand,  I  promise  to  pay  J. 
Machines,  etc.,  P.  Donovan,  or  bearer,  one  hun- 
Hontpeller,  Vt  J  dred  dollars  at  the  First  National 
Bank,  Montpeller,  Vt,  with  interest  value  received 
for  one  Packard  organ,  style  chapel  441,  No.  E5257,' 
to  remain  the  property  of  J.  P.  Donovan,  or  hearer, 
nntll  the  note  la  paid  in  full. 

Conditions  are  to  pay  | on  the  day  of 

and  I on. the  day  ot  each  month 

thereafter  until  the  note  Is  paid  In  full. 

Alonzo  A.  Farsona. 

Witness. 

No  specilled  time  tor  goods  to  be  delivered. 
Union  Card  Co.,  Printers,  Montpeller,  Vt 

And  on  the  back  of  said  note  there  was 
then  and  there  written  the  following  words 
and  figures: 

N  !A34    Alonzo  A.  Parsons,  Warren,  Vt.    12T8/N. 

I  will  deliver  to  MontpeUer,  Vt^  20  thonsand  tt  ot 
i%  In.  cottage  clwboards.  In  payment  ot  this  note 
by  Dee.  30,  1897. 

[Signed]  Alonzo  A.  Parsons. 

Accepted  the  above  offer,  J.  F.  Donovan. 

The  Indictment  further  charges  that  after- 
wards, on  the  same  day,  the  respondent, 
"•  •  •  with  force  and  arms,  wittingly  •  •  * 
and  feloniously,  did  alter  the  said  prom- ' 
issory  note,  and  the  writing  on  the  back  of 
said  promissory  note  as  aforesaid,  by  then 
and  there  wittingly  •  •  •  and  felonious- 
ly making,  forging  and  changing  the  figures 
4^  then  and  there  written  cm  the  back  of 
said  promissory  note  by  the  said  J.  P.  Dono- 
van, to  the  figures  five  and  one-half,  and  the 
said  figures  four  and  one-half  so  being  on  the 
back  of  said  promissory  note  were  so  chan- 
ged and  written,  and  were  falsely  ma^e,  for- 


ged and  added  as  aforesaid,  did  become,  im- 
port and  signify  five  and  one-half,  whlcb  al- 
tered promissory  note,  and  the  said  writing 
on  the  back  of  said  note,  which  was  then 
and  there  a  material  part  of  said  note,  is  now 
In  the  words  and  figures  as  altered  as  afore- 
said, are  'I  will  deliver  to  MontpeUer,  Vt., 
20  thousand  ft  of  6^  in.  cottage  clapboards 
In  payment  of  this  note  by  Dec.  30,  1897. 
Alonzo  A.  Parsons.  Accepted  the  above  or- 
der, J.  P.  Donovan.'    With  the  Intent"  etc. 

To  the  Indictment  the  respondent  filed  a 
general  demurrer  and  assigned  several  caus- 
es. The  demurrer  was  overruled  by  the  trial 
court  and  the  irespondent  excepted.  The 
questions  raised  on  the  demurrer,  on  excep- 
tions to  the  rulings  diuing  the  trial,  and  to 
the  charge  of  the  court  are  presented  In  the 
respondent's  brief. 

It  appeared  that  the  respondieiit  sold  to 
Alonzo  A.  Parsons  a  Packard  organ,  and 
received  from  him  a  certain  writing.  The 
state  claimed  that  the  respondent  changed 
the  figure  "4"  to  the  figure  "5,"  after  be  re- 
ceived the  paper,  so  as  to  require  payment  In 
6%-lnch,  instead  of  4^1nch,  boards;  the  for- 
mer being  of  more  value  than  the  latter. 
The  alleged  change  of  "4"  to  "5"  was  the 
forgery  charged. 

When  the  paper  was  offered  in  evidence, 
the  respondent  objected  to  It  on  the  ground 
that  there  were  several  variances  between  it 
and  the  paper  set  out  In  the  Indictment 
The  principal  variances  alleged  are:  (1) 
The  two  lines  at  the  head  of  the  paper  con- 
tain the  words  "promises"  and  "agreements," 
whereas  the  indictment  before  its  amend- 
ment used  those  words  In  the  singular  num- 
ber. (2)  The  words  on  the  right-hand  side 
of  the  paper,  "A  contract  once  cranpleted 
cannot  be  amended,"  are  omitted  In  the  in- 
dictment. (3)  The  indictment  omits  the  word 
"to"  before  "Donovan"  In  the  clause,  "On 
demand  I  promise  to  pay  J.  P.  Donovan," 
etc.  (4)  The  writing  contains  upon  its  face 
the  words  "UntU  this  note  is  paid  in  full." 
The  indictment  uses  the  word  "the"  instead 
of  "this."  (6)  The  respondent  claims  that 
the  characters  and  figures  on  tiie  back  of  the 
paper  are  "N.  Ii./134,"  whereas  the  indict- 
ment recites  them  as  "N.  2/134."  (6)  In  the 
indictment  the  word  "Signed,"  before  the 
signature  of  Alonzo  A.  Parsons,  is  set  forth, 
while  the  original  paper  shows  that  the  word 
had  been  crossed  off  and  was  not  a  part  of 
the  paper.  (7)  On  the  back  of  the  paper,  aft- 
er the  "5%"  are  the  letters  "Inh.,"  which  the 
Indictment  sets  out  as  "In."  (8)  The  indict- 
ment charges  that  the  respondent  changed 
the  figures  "4%"  to  "five  and  one-half,"  thus 
describing  the  change  in  words  Instead  of 
figures.  (9)  In  the  acceptance  on  the  back 
of  the  paper,  the  word  Is  "offer,"  which  the 
indictment  recites  as  "order."  (10)  The 
agreement  on  the  back  of  the  paper  is  dated 
"Dec.  80,  '97,"  which  Is  recited  in  the  in- 
dictment as  "Dec.  30,  1897." 

The  trial  court  held  all  the  variances  im- 
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material,  OTerruled  the  objections  to  thb  pa- 
per, and  admitted  It  in  evidence,  to  which 
the  tesx>ondent  excepted. 

Tbe  respondent  rellee  upon  the  rule  laid 
down  In  1  Btah.  Cr.  Pro.  §  488:  "If  the  In- 
dictment profesBes  to  set  out  a  writing  by  its 
tenor,  whether  in  the  particular  case  this 
exactness  of  averment  is  necessary  or  not, 
the  proof  must  conform  thereto  with  almost 
the  minutest  precision."  Some  of  these  vari- 
ances are  immaterial  under  the  strict  rule 
above  cited.  For  Instance,  the  lines  at  the  ^ 
bead,  of  the  writing  contain  an  instruction 
to  fbe  respondent's  salesman,  and  the  words 
"any  promise  or  agreement"  necessarily 
mean  the  same  as  "any  promises  or  agn^ee- 
ments."  These  lines  and  the  words,  "A  con- 
tract once  completed  cannot  be  amended," 
are  only  important  as  descriptive  of  and 
identifying  the  paper.  The  omission  In  the 
Indictment  of  the  word  "to"  before  the  re- 
spondent's name,  the  use  of  "2"  for  "L," 
and  "In."  for  "Inh."  on  the  back  of  the 
paper,  are  immaterial.  Under  the  role  In 
Usbop,  the  use  of  the  words  "five  and  one- 
hair*  and  "four  and  one-half"  was  not  a 
material  variance,  for  there  was  in  fact  no 
change  of  words;  the  change,  if  made,  be- 
ing of  the  figure  "4"  to  the  figure  "5."  The 
same  Is  true  in  tbe  substitution  of  "order" 
for  "offer,"  for  there  was  no  "order"  of 
Parsons  to  accept  boards  for  the  ^00. 

But  It  is  unnecessary  to  discuss  these,  va- 
riances seriatim,  for,  by  virtue  of  V.  S.  1912, 
it  was  within  the  discretion  of  the  trial  court 
to  permit  the  state's  attorney  to  amend  the 
indictment  and  set  out  tbe  instrument  accu- 
rately, although  this  was  done  after  the  tes- 
timony was  closed.  It  is  inconceivable  that 
the  respondent  cotdd  have  been  prejudiced 
thereby  in  his  defense  upon  the  merits.  It 
did  not  vary  the  proof  necessary  to  be  made 
either  by  the  state  or  the  respondent.  It  was 
within  the  exercise  of  a  reasonable  discretion 
by  that  court,  in  view  of  the  character  of  the 
amendments,  to  reftise  a  postponement  of 
the  trial.    V.  S.  1912. 

But  the  respondent  contends  that  the  In- 
dictment as  amended  did  not  describe  an  in- 
strument that  is  the  subject  of  forgery,  un- 
der V.  S.  4977,  and  escepted  to  the  admission 
in  evidence  of  the  paper  described.  The  In- 
Btrumsnt  was  upon  its  face  a  promissory 
note  for  $100  given  by  Parsons  to  the  re- 
spondent for  an  organ,  and  payable  on  de- 
mand. The  writing  on  the  back  was  made 
at  the  same  time,  was  a  part  of  the  note, 
and  Is  to  be  treated  as  if  It  had  been  in- 
serted in  the  body  of  the  note  for  the  pur- 
pose of  fixing  the  time  and  manner  of  pay- 
ment of  the  $100.  It  was  long  since  decided 
in  this  state  that  a  memorandum  on  the  back 
or  margin  of  a  note,  made  at  the  time  of  its 
execution,  forms  a  part  of  it,  although  it 
contains  an  Important  qnallflcation  of  the 
contract.  Henry  v.  Colman,  6  Vt.  402; 
Wetcher  v.  Blodget,  16  Vt.  26,  42  Am.  Dec. 
487;  Denlson  v.  Tyson,  17  Vt  649;  Read  v. 


Sturtevant,  40  Vt  521.  Boberts  v.  Smith,  68 
Vt  492,  4  Atl.  709,  66  Am.  Bep.  567,  is  not  in 
point  for  there  the  promise  was  to  pay'  J.  S. 
King,  or  bearer,  one  ounce  of  gold,  which  was 
held  to  be  a  simple  contract  It  was  not  in 
form  a  promissory  note,  and,  as  the  court 
said,  it  was  not  even  the  promise  to  pay  a 
given  sum  in  specific  articles.  Where  the 
contract  is  to  deliver  specific  articles,  it  Is  not 
a  promissory  note;  but,  where  the  contract  is 
to  pay  a  speclQed  sum  in  specific  articles,  it 
is  a  prpmlssory  note.  Robt  Dig.  92,  pi.  13, 
14,  16. 

The  respondent  claimed  a  shortage  in  the 
amount  of  lumber  received,  and  wrote  Par- 
sons two  letters  upon  the  subject;  on?  mak- 
ing a  claim  of  shortage,  and  the  other  de- 
manding damages  therefor.  A  suit  followed, 
which  was  settled  by  Parsons  giving  the  re- 
spondent a  note  for  $30.  The  respondent 
offered  to  show  that  this  note  was  payable 
In  6^nch  clapboards,  as  tending  to  show 
that  the  original  note  was  payable  in  that 
width,  which  ofTer  was  properly  excluded  as 
Immaterial.  In  the  absence  of  evidence  that 
Donovan  especially  wished  for  that  width, 
the  evidence  had  no  tendency  to  establish  the 
fact  claimed. 

There  was  no  error  In  the  court's  refusal  to 
order  the  state's  attorney  to  deliver  these 
letters  to  the  teapondent's  counsel  during 
his  cross-examination  of  Parsons.  Without 
now  considering  what  the  general  right  of 
a  respondent  may  be  as  to  having  papers  de- 
livered to  him  for  the  purpose  of  cross-ex- 
amination, in  this  case  the  letters  were  after- 
wards produced  by  the  state,  and  the  re- 
spondent had  the  full  t>eneflt  of  them,  though 
they  do  not  seem  to  have  had  any  weight 
as  evidence. 

Tbe  respondent  had  ample  opportunity  to 
show  the  note  to  the  Jury  while  the  evidence 
was  being  introduced  and  during  the  arj^Or 
mentB,  and  he  was  not  harmed  by  the  court's 
refusal  to  allow  blm  to  exhibit  it  to  them 
during  the  examination  of  a  particular  wit- 
ness. When  It  should  be  shown  to  the  Jury 
was  a  matter  In  the  discretion  of  the  court 

The  direct  questloti  put  by  the  respondent 
to  his  witness  Dearborn:  "Did  you  see  Mr. 
Donovan  hand  this  Elxhlblt  A  to  Mr.  Par- 
sons  while  you  were  there?"  was  properly 
excluded.  It  was  not  asked  to  meet  any  tes- 
timony given  by  Parsons.  The  state's  evi- 
dence tended  to  show  that  Dearborn  was 
where  he  could  not  have  seen  the  transaction 
Inquired  about  Besides,  after  this  exception 
was  taken,  Dearborn  testified  fully  and  with- 
out objection  in  whose  hands  he  saw  the  pa- 
per—that it  was  in  no  one's  hands  but  Dono- 
van's, and  Alonzo  Parsons'  while  he  was 
signing  it  Dearborn  also'  testified  that  he 
did  not  see  Donovan  do  anything  with  the 
note  but  hold  it  In  his  hand. 

The  respondent  was  not  restricted  In  his 
cross-examination  of  Parsons  npon  the  ques- 
tion whether  the  latter  did  not  guaranty 
that  the  lumber  to  be  delivered  was  worth 
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|6  per  thousand,  for  be  bad  repeatedly  an- 
swered that  there  was  no  conversation  about 
the  price. 

The  trial  court  gave  the  respondent  full 
opportunity  to  make  proof  relative  to  the 
respective  values  of  the  two  widths  of 
boards,  and  no  restriction  was  placed  upon 
bis  cross-examination  of  Parsons  upon  this 
point.  The  witness  had  repeatedly  answered 
that  there  was  no  conversation  about  the 
prices  of  the  two  grades;  that  their  conver- 
sation related  solely  to  the  number  of  thou- 
sand feet  of  4%-incb  lumber  that  the  witness 
would  give  and  the  respondent  receive  for 
the  organ. 

Parsons  was  an  important  witness  for  the 
state.'  He  had  testified  about  the  transac- 
tion between  himself  and  the  respondent, 
and  that  the  4i^inch  boards  were  the  only 
one^  mentioned.  The  respondent  testified 
that  S^/^-inch  boards  were  agreed  upon.  The 
court  correctly  said  that  the  real  question 
was  which  width  was  offered  and  accepted, 
and,  bearing  upon  the  probability  of  one  or 
the  other  party  being  in  the  right,  held  It 
competent  to  show  the  respective  prices  or 
values.  Parsons  testified  upon  this  subject, 
and  we  think  It  was  proper  cross-examination 
to  show  by  him  that  the  lumber  that  he  de- 
livered to  the  respondent  under  the  agree- 
ment was  only  of  the  value  of  $3  per  thou- 
sand at  the  place  of  delivery.  In  the  exclu- 
sion of  this  line  of  inquiry  there  was  error, 
for  it  grew  out  of  Parsons'  direct  testimony, 
and  It  bore  directly  upon  the  probability  of 
the  respondent  having  agreed  to  accept  lum- 
ber of  this  value.  There  being  no  evidence 
tending  to  show  a  different  value,  it  wag 
reasonable  to  presume  that  tbe  lumber 
shipped  by  Parsons  was  of  the  average  qual- 
ity and  value  of  that  width  of  boards.  The 
exclusion  of  tbe  offer  of  evidence  in  defense 
to  show  that  the  boards  delivered  at  Mont- 
pelier  were  worth  only  |3  per  thousand  feet 
was  error.  The  value  of  the  boards  deliv- 
ered tended  to  establish  the  value  of  all 
boards  of  that  width  that  the  parties  consid- 
ered. Parsons  had  testified  that  tbe  value 
of  the  wider  boards  was  $1.50  to  $2  per  thou- 
sand more  than  the  others. 

The  respondent  testified  that  several 
grades  of  boards  were  discussed  during  the 
negotiations;  that  be  was  indifferent  as  to 
which  grade  he  should  receive,  but  that  he 
demanded  25,000  feet  of  4%  inch,  while  Par^ 
sons  would  offer  only  20,000  feet  Parsons 
testified  that  no  grade  was  mentioned,  other 
than  the  ^  inch,  and  that  prices  and  val- 
ues were  not  spoken  of.  So  it  was  a  vital 
question  which  width  was  agreed  upon.  If 
V^k  inch,  those  figures  should  appear  in  the 
offer. 

For  the  same  reason  that  it  is  competent, 
as  the  court  held,  to  show  the  values  of  the 
two  kinds  of. boards.  It  was  competent  to 
show  the  usual  price  of  this  kind  of  organ, 
although  the  price  was  agreed  upon.  If.  the 
usual  price  had  been  considerably  more  than 


flOO,  it  was  less  likely  that  Donovan  would 
have  sold  this  one  for  a  quantity  of  lumber 
worth  only  from  $60  to  $80,  than  that  be 
would  have  sold  it  for  the  same  quantity, 
the  market  value  of  which  was  $100. 

The  rule  respecting  the  admisslbilltT  of 
evidence  In  such  cases  Is  well  stated  in  Kim- 
baU  V.  Locke,  31  Vt  686:  "•  •  •  On  the 
question  whether  a  person  did  a  particular 
thing  or  not,  the  character  of  the  subject- 
matter,  and  the  circumstances  affecting  tbe 
relation  of  the  parties  to  that  subject-mat- 
ter, affect  the  probability  of  the  thing  in 
question  having  been  done  as  claimed."  It 
was  error  to  exclude  the  evidence  tending 
to  show  that  the  usual  price  of  that  kind 
of  organ  was  from  $110  to  $115.  It  was  Just 
as  competent  to  show  the  usual  price  of  the 
organ,  as  bearing  upon  the  probability  of  a 
certain  act  having  been  done,  as  It  was  to 
show  the  prices  of  the  two  grades  of  lum- 
ber, as  bearing  upon  that  probability. 

No  other  exceptions  to  the  rulings  are  sus- 
tained.   There  was  no  error  In  the  charge. 

Judgment  reversed,  verdict  set  aslde^  and 
new  trial  granted. 


fSn  Ud.  4M) 
COUBTNEY  et  al.  T.  WILLIAM  KNABB  & 
OO.  MFG.  CO.  OF  BALTIMORE. 

(Court  of  Appeals  of  Maryland.    June  30, 
1903.) 

eALES-CONTRACT  —  CORRESPONDENCB  —  RES 

JUDICATA— ISSUES  DECIDED-FRAUD— 

FALSE  REPRESENTATIONS. 

L  Where,  in  an  action  for  the  contract  price 
of  certain  lumber,  plaintiffs  introduced  a  let- 
ter from  them  to  defendant  stating  that  plain- 
tlJb  begged  "to  confirm  sale"  to  defendant 
of  the  lumber  in  question,  and  a  letter  from 
defendant  to  plaintiffs  conflrmme  the  order 
given  one  of  plaintiffs'  agents,  the  letters  show- 
ed on  their  face  that  they  did  not  constitute 
a  contract,  and  hence  oral  evidence  was  admis- 
sible to  snow  the  terms  of  the  contract. 

2.  llie  term  "parties,"  as  used  in  the  state- 
ment of  the  rule  that  a  judgment  operates  as 
an  estoppel  between  the  parties,  includes  those 
who  are  directly  interested  in  the  suit,  know  of 
its  pendency,  and  have  a  right  to  control  and 
direct  or  defend  it. 

3.  The  sellers  of  lumber  which  had  been  sold 
by  the  vendee  brought  replevin  for  the  lumb« 
on  the  ground  of  fraudulent  representations 
made  to  induce  the  sale  from  plaintiffs.  The 
record  of  such  cause  showed  tnat  two  pleas 
were  interposed — ^non  cepit,  and  that  property 
was  in  the  one  to  whom  plaintiffs'  vendee  had 
sold— while  the  replication  was,  property  in 
plaintiffs  and  not  in  defendant's  vendee;  that 
two  prayers  were  granted,  one  of  which  placed 
defendant's  ri^bt  to  a  verdict  on  whether  the 
lumber  was  in  defendant's  possession  when 
the  action  was  instituted,  and  the  other  that 
there  was  no  evidence  entitling  plaintiff?  to 
recover.  The  proof  introduced  in  the  case  cov- 
ered the  title  of  defendant  and  that  of  plaintiffs, 
and  whether  the  lumber  was  in  the  possea- 
sion  of  defendant's  vendee.  Judgment  was  for ' 
the  defendant,  but  the  court  did  not  order  i 
return  of  the  property.  HiU  that,  as  it  was 
impossible  to  determine  what  issue  was  de- 
cided, the  judgment  was  not  res  Judicata  as 
to  title. 

4.  On  an  issue  whether  a  merchant  had  made 
fraudulent  statements  to  a  commercial  agency 
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in  order  to  obtain  goods,  a  witness  testified 
that  the  merchant  told  witness  that  his  con- 
dition was  all  right,  and  the  same  as  on  a 
certain  previous  occasion  when  witness  had 
examined  the  mercliant's  books,  which  state- 
ment  'witness  reported,  and  the  statement  was 
given  out  by  his  commercial  agency.  Held,  that 
such  report  was  sufficiently  authenticated  to  be 
admissible  in  evidence. 

5.  A  false  statement  by  a  merchant  to  a 
commercial  agency  may  be  offered  in  evidence, 
in  connection  with  other  representations,  to 
show  fraud  in  the  purchase  of  merchandise. 

6.  Where  in  an  action  for  the  price  of  goods 
there  is  evidence  that  the  parchaser  refused  the 
goods  because  not  of  satisfactory  quality,  and 
bad  merdy  permitted  them  to  be  put  in  bis 
yard_  for  convenience,  it  was  error  to  instruct 
the  jnry  to  find  an  acceptance,  without  stating 
what  woald  amount  to  an  acceptance. 

Appeal  from  Superior  Court  of  Baltimore 
City;  Daniel  Glraud  Wright,  Judge. " 

Action  by  George  W.  Courtney  and  oth- 
ers, as  trustees  of  H.  Clay  Tunis,  against 
the  ■William  Knabe  &  Co.  Manufacturing 
Company  of  Baltimore.  From  a  Judgment 
for  defendant,  plaintiffs  appeal.    Affirmed. 

Argued  before  McSHEEEY,  C,  J.,  and 
BBISCOE,  BOYD,  PAGE,  PEAROE,  and 
SCHMUCKBB,  JJ. 

Arthur  George  Brown  and  Thomas  X). 
Weeks,  for  appellants.  Randolph  Barton 
and  James  M.  Ambler,  for  appellee. 

PAGE3,  J.  This  suit  was  brought  by  the 
appellants,  trustees  of  H.  Clay  Tunis,  to  re- 
cover the  price  of  certain  mahogany -lumber 
alleged  to  have  been  sold  by  Tunis  to  the  ap- 
pellee. The  narr.  contains  two  money  counts 
and  a  special  count.  The  defendant  pleaded 
the  general  Issue.  The  judgment  being  for 
the  appellee,  the  appellants  have  appealed. 

Five  exceptions  were  taken  at  the  trial— 
the  first  four  to  the  admissions  of  evidence; 
the  fifth,  to  the  ruling  of  the  court  on  the 
prayers. 

The  first  and  third  exceptions  raise  the 
same  questions,  and  will  be  considered  to- 
gether. 

To  maintain  the  Issues  on  their  part  the 
ptalntUTs  offered  the  following  letters,  viz.: 

"Baltimore,  July  2nd,  1900.  Messrs.  WU- 
Ilam  Knabe  &  Co.,  City— Dear  Sir:  I  beg  to 
confirm  sale  to  you  of  the  following  mahog- 
any m^itloned  upon  my  list,  a  copy  of  which 
I  enclose,  namely  all  the  5-8,  all  the  4-i  No. 
1  &  2  &  4-4  select,  common  10  to  16  feet 
long,  all  of  the  5-4  &  6-4,  &  8-4,  except  the 
common  tc  culls,  and  end  lengths  from  4-4 
No.  1  &  2  &  select  common  8  to  9  &  3  to  7 
feet  long,  as  you  may  be  able  to  use  to  ad- 
vantage being  the  amount  furnished  up  to 
100  M  ft  Price  on  the  6-8  to  be  six  cents 
per  foot,  and  on  the  balance  eleven  cents 
per  foot,  delivered  In  your  yard,  delivery  to 
be  made  this  month.  Terms:  Four  equal 
payments  to  be  made  on  November  10th, 
WOO,  January  10th,  1901,  February  10th,  • 
1901,  and  March  10th,  1901.  Yours  truly,  H. 
Clay  Tunis;" 

"Baltimore,  July  6tb,  1900.    Mr.  H.  Clay 


Tunis,  City— Dear  Sin  Referring  to  your 
favor  of  the  2nd  Inst.,  confirming  order  given 
to  your  Mr.  Welch,  for  mahogany,  beg  to 
say,  that  the  same  Is  correct,  as  to  quanti- 
ties, terms,  eta,  as  specified.  Kindly  advise 
us  two  or  three  days  before  you  have  the 
lumber  brought  to  the  city,  as  we  will  have 
to  make  some  preparations  for  receiving  it 
Into  our  yards.  Yours  truly,  William  ICnabe 
&  Co.     I,  N.  H." 

A  witness  then  testified  that  he  had  made 
the  sale  referred  to  in  the  letter  of  Knabe 
&  Co.  on  behalf  of  Tunis,  and  on  cross-ex- 
amination said  that  the  Knabes  "were  to 
judge  whether  the  lumber  suited  their  pur- 
poses, by  the  approval  and  inspection  of  it 
upon  Its  arrival  In  Baltimore,"  whereupon  the 
counsel  for  the  defendant  asked  him  If  the 
agreement  contained  in  the  letters  was  "the 
original  contract,"  and  was  it  [the  lumber] 
to  be  subject  to  their  [Knabes]  approval  and 
Inspection?  In  the  third  exception  the  wit- 
ness was  further  questioned  as  to  the  mak- 
ing and  substance  of  the  verbal  contract 
tbrongb  the  agency  of  the  witness.  These 
questions  and  the  answers  were  objected  to 
upon  the  grounds  that  the  letters  contained 
the  contract,  and  that  parol  evidence  could 
not  be  admitted  to  add  to  or  vary  lt;_but 
the  court  overruled  the  objection,  and  held 
the  letters  did  not  contain  the  original  con- 
tract, and  the  defendant  bad  "a  right  to  go 
into  what  the  original  contract"  was.  The 
question  presented  by  these  exceptions,  there- 
fore, is  whether  the  letters  contained,  or 
were  intended  by  the  parties  to  contain,  the 
contract,  or  whether  they  were  Intended 
merely  to  refer  to  a  contract  that  had  al- 
ready been  made,  and  to  confirm  it  It  la  too 
plain  for  argument  that  if  it  was  intended  to 
reduce  the  contract  to  a  writing,  which 
should  be  the  expression  of  what  the  imrtles 
had  done  or  Intended  to  do,  all  previous 
stipulations,  negotiations,  and  terms  are  bui>- 
posed  to  be  embodied  In  the  writing,  and 
parol  evidence  is  not  admissible  to  add  to  or 
vary  it  Artz  v.  Grove,  21  Md.  456.  And  It 
is  equally  plain  that  if  an  offer  is  communi- 
cated by  letter,  and  an  acceptance  is  made, 
the  offer  becomes  a  contract  between  the 
parties.  Stockham  v.  Stockham,  32  Md.  207; ' 
H^nd  V.  Evans  Marble  Co.,  88  Md.  281,  40 
Atl.  899;  Wills  V.  Carpenter,  75  Md.  84,  26 
Atl.  415. 

Is  this  case  within  any  of  the  principles 
set  forth  in  the  cases  cited  above?  It  seems 
to  OB  clear  that  the  letter  of  Tunis  was  not 
Intended  to,  and  did  not,  Import  more  than 
a  confirmation  of  a  transaction  that  had  been 
theretofore  made  by  Welch,  the  agent  of 
Tunis.  Tunis'  letter  specially  so  states— "I 
beg  to  confirm  sale  to  you,"  etc.;  and  what 
follows  this  assumes  that  a  sale  had  already 
been  made  of  the  lumber  mentioned,  to  be 
delivered  and  paid  for  as  stated.  Knabe  & 
Co.'s  reply  shows  that  they  so  regarded  it. 
They  say.  "Your  favor  of  the  2nd  Inst,  con- 
firming order  given  to  your  Mr.  Welch,"  etc. 
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Tbe  letter  of  Tonls  does  not  admit  of  a  con- 
struction that  TTOuld  amount  to  an  ^fter  to 
sell.  It  refers  exclusively  to  a  prior  transac- 
tion, and  only  "conflrms"  a  sale  that  had 
already  been  made  by  Welch,  who,  as  It  ap- 
pears from  the  evidence,  was  his  "hardwood 
salesman."  Nor  does  Tunis,  In  his  letter,  un- 
dertake to  state  the  contract' of  sale,  except 
as  to  "quantities,  terms,  etc."  As  to  all  other 
conditions,  if  any,  no  reference  at  all  la 
made.  As  we  have  already  said,  it  also 
seems  to  be  clear  that  tbe  Knabes  so  con- 
strued the  letter,  for  In  their  reply  they  do 
not  accept  an  offer,  but  only  acknowledge  the 
receipt  of  the  Tunis  letter,  which  they  say 
confirms  "order  given  to  your  Mr.  Welch"; 
and  then  they  add  that  the  terms  of  the  or- 
der as  contained  lu  the  letter  are  "correct  as 
to  quantities,  terms,  etc.,  as  specified."  If 
no  order  had  been  given  to  Welch  as  agent 
of  Tunis,  then  there  would  be  no  evidence 
of  a  contract  of  sale  in  tbe  case;  and,  It 
there  was  such  an  order,  that  was  the  thing 
the  parties  by  their  letters  confirmed.  What 
was  the  "order"  thus  confirmed?  Evidence 
was  admissible  to  show  what  it  was.  So  far 
as  stated  In  Tunis'  letter,  and  admitted  to  be 
correct  In  Knabe's  letter,  no  evidence  was  re- 
quired, because  to  that  extent  both  parties 
had  admitted  Its  terms;  but  these  admissions 
went  no  farther  than  stated,  and  If  there 
were  other  features,  not  stated  in  the  let- 
ters, that  had  been  agreed  to  by  both  par- 
ties, it  was  competent  for  either  party  to 
show  what  features  of  tbe  order  had  been 
omitted  from  tbe  letters.  It  was  the  whole 
order  as  given  to  Welch,  and  not  a  part  of  It, 
that  Tunis  "confirmed."  It  was  therefore  the 
order  In  its  entirety  that  constituted  the  con- 
tract of  salie  between  the  parties.  We  find 
no  error  in  these  rulings. 

The  plaintiffs,  further  to  maintain  the  is- 
sues on  their  part,  then  offered  in  evidence 
the  docket  entries  in  the  case  of  Uptegrove 
&  Co.  V.  Tunis;  being  an  action  In  replevin 
brought  by  the  former  against  the  latter  to 
recover  from  tbe  latter  tbe  lumber  which  la 
the  subject  of  this  suit.  After  tbe  Introduc- 
tion of  these,  and  also  the  original  papers, 
as  well  as  the  testimony  taken  therein,  and 
■also  the  instructions  granted  and  refused  by 
the  court,  the  appellee  offered  evidence  tend- 
ing to  prove  that  Tunis  had  fraudulent- 
ly purchased  the  lumber  from  Uptegrove  & 
Bros.,  and  therefore  had  fraudulently  ob- 
tained possession  of  It  The  appellants  ob- 
jected to  the  reception  of  this  evidence.  The 
c6urt,  however,  overruled  these  objections, 
as  well  as. a  motion  to  strike  out  and  ex- 
clude such  evidence  as  had  already  gone  to 
the  jury  subject  to  the  appellants'  objections; 
and  these  rulings  constitute  tbe  second  ex- 
ception. The  ground  of  the  appellants'  ob- 
'  jectlon  to  this  evidence  was  and  ijs  that  the 
title  to  the  lumber  had  been  finally  adjudi- 
cated in  the  replevin  suit,  and  therefore  In 
the  present  case  the  title  was  no  longer  an 
open  question.    It  is  well  established  that  a 


former  judgment  upon  the  same  subject- 
matter  operates  as  an  estoppel  between  tbe 
same  parties,  provided  that  It  appears  by 
the  record  or  other  proof  that  the  matter  ir 
issue  was  decided  In  the  former  suit  (White- 
hurst  T.  Rogers,  S8  Md.  612);  and  the  term 
"parties"  includes  those  who  are  directly 
interested  in  the  subject-matter  of  the  soli 
knew  of  its  pendency  and  had  the  right  to 
control  and  direct,  or  defend  It  (McEinzte 
y.  B.  &  O.  R.  Co.,  2S  Hd.  175).  It  is  shown 
by  the  evidence,  and  not  contradicted,  that 
Knabe  &  Co.  bad  full  knowledge  of  the 
former  suit.  Mr.  Bmest  Knabe  testified  that 
he  "bad  an  understanding  and  agreement 
with  Uptegrove  at  the  time  he  laid  the  re- 
plevin to  get  possession  of  the  lumber  that 
he  [Knabe]  would  aid  him,  provided  Upte- 
grove would  aid  him,"'  Whatsoever,  there- 
fore, was  decided  in  the  replevin  suit  as  to 
title,  Is  now  res  adjudlcata  in  the  present 
case.  Now,  what  was  decided  in  the  former 
suit  as  appears  by  the  record  or  other  proof? 
Two  pleas  were  there  interposed:  First, 
non  cepit;  and,  second,  property  in  William 
Knabs  &  Co.  Tbe  replication  was,  property 
In  the  plaintiff,  Uptegrove,  and  not  in  Knabe 
&  Co.  The  verdict  and  judgment  were  for 
tbe  defendant,  but  the  court  in  the  judg- 
ment did  not  order  a  return  of  the  property. 
Unexplained,  tbe  judgment  and  verdict 
could  have  been  rendered  either  upon  a  find- 
ing that  the  property  was  not  In  tbe  pos- 
session of  the  defendant  (Herzberg  v.  Sachse, 
60  Md.  433),  or  that  the  plaintiff  had  not 
title  or  right  of  possession  as  against  the 
defendant  (Seldner  t.  Smith,  40  Md.  012), 
or  that  the  title  and  right  of  possession  was 
in  Knabe  &  Co.  It  is  impossible  to  deter- 
mine, however,  from  the  form  of  the  ver- 
dict, upon  which  of  Uiese  grounds  the  deci- 
sion of  the  court,  who  sat  as  Judge  and  jury, 
was  placed.  Nor  do  the  Instructions  granted 
by  the  court  throw  any  Ught  upon  this  diffi- 
culty. There  were  only  two  prayers  granted 
— one,  upon  the  court's  own  motion,  wherein 
the  idvotal  fact  upon  which  the  defendant's 
right  to  a  verdict  depended  was  whether  or 
not  the  goods  were  in  the  "possession  of  the 
defendant  at  the  time  of  the  Institution  of 
the  proceedings."  If  there  had  been  no  other 
instruction  than  this.  It  might  seem  that  the 
question  as  to  the  right  of  possession  of  or 
title  to  the  property  was  not  decided  at  all, 
but  only  that  the  defendant  did  not  take  or 
was  not  In  the  possession  of  the  property. 
The  other  prayer  granted  was  that  there 
was  no  other  evidence  offered  legally  suffi- 
cient to  entitle  the  plaintiff  to  recover.  This 
covered  all  the  possible  grounds  upon  which 
the  plaintiff  could  recover  under  the  issues 
In  the  case.  The  proof  adduced  in  tbe  case, 
as  appears  by  the  record,  covered  all  the 
possible  defenses  under  the  evidence  that 
was  offered,  viz.,  as  to  the  title  of  Tunis,  as 
well  as  that  of  Uptegrove,  and  whether  the 
lumber  at  the  time  of  the  bring^lng  of  the 
suit  had  been  or  then  was  In  the  possession 
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of  the  Enabea.  It  therefore  appears  that 
■everal  distinct  matters  were  In  Issue  under 
the  pleadings  and  proof,  upon  any  one  of 
which  the  verdict  and  Jodsment  could  have 
been  rendered,  and  no  octrinslc  evidence 
was  adduced  in  this  case  from  which  it  can 
be  determined  upon  which  of  them  the  Judg- 
ment was  rendered.  If  the  Judgment  had 
been  for  the  plaintiff,  the  same  difficulties 
would  not  have  been  presented,  for,  if  such 
had  been  the  case,  the  effect  of  the  Judg- 
ment would  have  been,  at  most,  to  decide 
that  the  right  to  the  possession  was  In  the 
plaintiff,  and  upon  this  hypothesis  this  case 
would  then  be  within  the  rulings  In  Mc- 
Elnzie  V.  B.  &  O.  R.  Co.,  28  Md.  174;  and  In 
that  case,  the  pleas  being  non  cepit  and 
property  In  another,  it  was  held  that  the 
pleas  imposed  upon  McElnzle  to  prove  title 
In  talmseU,  and  as  he  had  done  so  success- 
fully, the  Judgment  in  his  favor  operated 
as  an  estoppel  between  the  same  parties. 
The  court  In  its  opinion  In  this  case  noted  a 
distinction  between  the  facts  before  them 
and  those  presented  In  Warfleld  &  Ifactler 
V.  Walter,  U  GUI  &  J.  83,  where,  the  pleas 
being  the  same,  the  verdict  and  Judgment 
were  against  the  plaintiff.  The  court,  refer- 
ring to  th^t  case,  said:  "Had  the  verdict 
and  Judgment  been  for  the  plaintiffs,  the 
Judgment  would  have  been  conclusive,  and 
operated  as  an  estoppel,  because  the  tjtle  of 
the  plaintiffs  was  the  matter  In  issue.  But 
being  adverse  to  the  plaintiffs,  the  verdict 
only  went  to  the  extent  of  declaring  that  the 
title  was  not  in  them,  and  could  not  be  re- 
garded as  declaring  title  in  any  one  else." 
In  the  case  at  bar,  however,  where  there  was 
evidence  of  the  actual  possession  of  the 
property  of  Enabe  &  Co.  at  the  time  of  the 
suit,  the  verdict  and  Judgment  might  have 
been  made  upon  the  finding  of  the  nonpos- 
sesslon  of  the  defendant  at  the  time  of  the 
bringing  of  the  suit  The  Judgment  there- 
fore could  not  operate  as  an  estoppel  in  this 
suit,  whereby  the  parties  are  prevented  from 
showing  that  there  was  no  title  in  the  de- 
fendant, Tunis.  In  Whitehurst  v.  Rogers, 
38  Md.  618,  this  court  announced  the  same 
doctrine.  It  was  then  said:  "It  is  not  nec- 
essary to  the  conclusiveness  of  the  former 
Judgment  that  issue  should  have  been  taken 
on  the  precise  polut  which  is  controverted  In 
the  second  trial.  It  is  sufficient  If  that  point 
was  essential  to  the  former  verdict"  We 
have  seen  that  in  the  former  case  the  deter- 
mination of  the  title  was  not  essential  to  the 
finding  of  the  Judgment  and  verdict  that 
were  rendered,  and,  not  being  conclusive, 
evidence  tending  to  prove  that  Tunis  had 
obtained  the  possession  of  the  lumber  by 
fraud  was  properly  admitted. 

The  fourth  exception  is  to  the  admissibility 
In  evidence  of  certain  reports  by  the  Dun 
and  Bradstreet  Mercantile  Agencies.  Evi- 
dence had  gone  to  the  Jury,  showing  that  the 
lumber  in  dispute  had  belonged  to  William 
B.  UptegrovB  ft  Bros,,  a  corporation;    that 


this  company  liad  agreed  to  sell  it  to  Tunl% 
and  thereafter,  before  the  purchase  money 
had  been  paid,  Tunis  sold  a  large  part  of  it 
to  William  Enabe  &  Co.;  that  after  Tunis 
began  Its  delivery  the  Ejiabes  refused  to  ac- 
cept on  the  ground  that  it  did  not  come  up 
to  the  requirements  of  their  contract  with 
Tunis,  but  agreed  to  permit  the  balance  to 
be  stored  In  their  yard,  for  their  mutual  con- 
venience; and  that  Tunis  having  made  de- 
fault In  his  payment  to  Uptegrove,  the  latter, 
upon  Inquiry,  found  that  Tunis  had  Imposed 
upon  him  by  false  representations,  and  th«:«- 
fore  elected  to  rescind  the  sale  and  resume 
the  possession  of  that  part  of  the  lumber 
which  had  not  been  sent  to  the  yard  of  the 
lOtabes.  For  the  purpose  of  showing  some 
of  the  false  representations  by  which  Upte- 
grove &  Co.  had  been  Induced  to  sell  to  Tu- 
nis, the  defendant  offered  In  evidence  certain 
statements  of  Tunis  made  to  Uptegrove  by 
himself,  or  through  his  agent,  Welch,  and 
that  Uptegrove  himself  prior  to  the  sale-  had 
examined  the  reports  of  these  mercantllB 
agencies,  and  that  the  representations  con- 
tained in  these  reports,  as  to  the  financial 
condition  of  ^nis,'  together  with  the  false 
statements  made  by  Tunis,  by  himself  or 
through  his  agents,  constitute  the  induce- 
ment which  led  Uptegrove  to  extend  credit 
to  Timis,  who  at  ttiat  time  was  hopelessly 
Insolvent,  with  no  expectations  of  paying  his 
creditors.  The  offer  and  report  of  the  mer- 
cantile agency  was  made,  and  admitted  by 
the  court,  "subject  to  the  proof  of  its  au- 
thenticity"; and  subsequentiy,  by  the  grant- 
ing of  the  fourth  prayer  of  the  defendant,  the 
Jury  were  directed  "to  exclude  from  their 
consideration  all  of  the  reports  furnished  by 
R.  Q.  £>un  &  Co.  to  Uptegrove,  outside  of  the 
matters  testified  to  by  said  Robert  W.  Brovm, 
as  stated  to  him  by  said  Tunis,  m  obtained 
from  the  books  of  said  Tunis  by  his  deduc- 
tion." The  witness  Brown,  who  made  the 
statements  contained  [a  the  reports,  testified 
that  In  May,  1900,  he  called  on  Tunis  for  a 
statement  of  his  financial  condition,  and  was 
told  by  him  "that  it  was  as  good  as  It  was 
when  he  made  the  previous  statement  [that 
Is,  the  statement  of  July,  1899],  and  that  the 
figures  In  that  would  practically  be  good." 
The  witness  reported  this,  and  the  statement 
was  given  out  by  the  agency.  In  the  spring 
of  1900  he  had  made  a  statement  of  his  af- 
faks  as  of  1899  (July  Ist)  from  the  books 
shown  to  the  witness  by  Tunis  In  response 
to  a  request  to  be  Informed  as  to  his  condi- 
tion. It  therefore  appears  that  the  reports 
as  to  Tunis'  affairs  came  dlrectiy  from  him. 
The  admissibility  of  these  reports  was  es- 
pecially excepted  to  for  the  following  rea- 
sons: Because  (1)  they  had  not  been  suffi- 
ciently authenticated;  (2)  there  was  no  evi- 
dence that  they  were  correct  at  the  time  of 
the  purchase  of  the  lumber  by  Tunis,  about 
June,  1900;  (8)  no  evidence  that  Uptegrove 
&  Oo.  relied  on  the  truth  of  said  reports;  (^ 
no  evidence  that  such  reports  were  made  by 
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Tunis  witb  deeigns  of  imposing  and  cheat- 
ing UptegroTe  or  the  public  generally  In  re- 
spect to  the  sale  of  said  lumber.  A^ter  what 
has  already  t>een  said,  the  first  of  these  rea- 
sons requires  no  further  attention.  The 
fourth  reason  raises  the  question  as  to  the 
motives  of  Tnnls  in  Issuing  the  statements 
that  may  reasonably  be  imputed  to  him  in 
the  absence  of  any  express  proof  on  the  sub- 
ject In  Blum's  Case,  94  Md.  388,  51  AtL 
26,  66  I>.  R.  A.  322,  where  the  defendants 
were  Indicted  for  obtaining  goods  on  false 
pretenses,  representations,  etc.,  exception  was 
taken  to  the  admission  of  the  testimony  of 
an  expert  accountant,  to  testify  as  to  the  de- 
tails of  a  statement  of  the  financial  condi- 
tion of  the  traverser  made  by  one  of  the  firm 
of  Blum  Bros.  &  Harris  to  a  reporter  of  R.  G. 
Dun  &  Co.,  and  by  him  reduced  to  writing, 
and  examined  by  the  accountant  in  connec- 
tion with  the  books.  The  court  ruled  this 
evidence  out,  because  It  had  not  been  so 
clearly  established  that  the  statements  to  the 
agency  were  made  with  the  fraudulent  pur- 
pose to  use  such  agency  as  an  Instrument  In 
accomplishing  a  fraud  upon  his  vendor  or 
some  other  dealer  as  to  Justify  the  court  "In 
saying  that  a  fraud  was  perpetrated  through 
the  medium  of  the  agency  of  a  character  suf- 
ficient to  justify  criminal  prosecution  there- 
for." To  support  this  view  the  case  of  Dieck- 
erhoff  V.  Brown,  64  Md.  xUl,  2  Aa  723,  Is 
cited,  whereha  the  rule  laid  down  In  Victor 
V.  Renllen,  33  Hun,  549,  is  approved— that, 
"when  the  only  representations  made  are 
those  furnished  to  sellers  by  these  agencies, 
it  must  be  clearly  shown  that  the  accused 
buyer  made  the  statements  to  the  agency 
with  the  fraudulent  intent  to  use  such  agen- 
cy as  an  Instrument  in  accomplishing  a  fraud 
upon  his  vendor  or  some  other  dealer."  In 
the  ease  at  bar  there  were  other  representa- 
tions, alleged  to  b«  false,  made  by  Tunis, 
which,  it  is  contended,  contributed  to  induce 
Uptegrove  to  buy  the  lumber  and  extend  a 
credit  to  Tunis.  So  that  the  question  here 
is  not  whether,  standing  alone,  false  represen- 
tations to  such  agencies  are  sufficient  to  es- 
tablish a  fraud  of  a  criminal  character,  but 
whether  such  reports  can  be  offered  for  the 
purpose  of  showing,  in  connection  with  other 
representations,  fraud  and  deceit  in  the  pur- 
chase of  merchandise  on  the  part  of  the  buy- 
er, of  such  a  character  that  the  seller  may 
avoid  the  transaction.  Now,  for  the  sake 
of  argument,  assuming  that  the  reports  were 
false,  and  were  known  to  be  so  by  Tunis, 
they  must  have  been  made  to  the  agency  that 
they  might  be  communicated  to  others  and 
be  believed  by  them.  They  were  made  to  a 
concern  whose  business,  it  Is  well  khown,  is 
to  disseminate  among  business  men  the  char- 
acter and  standing  of  all  other  men  of  busi- 
ness with  whom  they  may  have  transactions 
that  require  credit  and  capltaL  A  statement 
to  them,  to  be  disseminated  broadcast,  if 
known  to  be  false  at  the  time  it  was  made, 
could  only  be  made  for  the  purpose  of  se- 


curing a  larger  credit  than  would  have  been 
possible  if  only  the  strict  truth  bad  been 
given.  This  view,  which  is  apparently  rea- 
sonable, has  been  adopted  by  most  of  the 
courts  of  the  country.  In  the  case  of  Eaton, 
Cole  &  Bumham  Co.  v.  Avery,  83  N.  Y.  33, 
38  Am.  Rep.  389  (a  leading  case),  the  court 
said:  "It  Is  not  essential  that  a  representa- 
tion should  be  addressed  directly  to  the  party 
who  seeks  the  remedy  for  having  been  de- 
ceived and  defrauded  by  means  thereof. 
*  *  *  A  person  furnishing  Information  to 
such  an  agency  can  have  no  other  motive  in 
so  doing  than  to  enable  the  agency  to  com- 
municate such  information  to  i>ersons  who 
may  be  Interested  in  obtaining  it  for  their 
guidance  in  giving  credit  to  the  parties;  and  if 
a  merchant  furnishes  to  such  an  agency  a  will- 
fully false  statement  of  his  circumstances  or 
pecuniary  ability,  with  intent  to  obtain  a 
standing  and  credit  to  which  be  knows  he  is 
not  justly  entitled,  and  thus  to  defraud  whoev- 
er may  resort  to  the  agency,  and,  in  reliance 
upon  the  false  information  there  booked,  ex- 
tend a  credit  to  him,  there  is  no  reason  why 
his  liability  to  any  party  defrauded  by  this 
means  should  not  be  the  same  as  If  he  had 
made  the  false  representation  directly  to  the 
party  Injured."  Of  similar  Import  are  the  fol- 
lowing cases:  Soper  Lumber  Co.  v.  Halsted 
&  Harmount  Co.,  73  Conn.  547,  48  Atl.  425; 
Genesee  Co.  Savings  Bank  v.  Barge  Co.,  62 
Mich.  164,  17  N.  W.  790,  18  N.  W.  206;  In 
re  Epstein  (D.  C.)  109  Fed.  874;  P.  Cox  Shoe 
Co.  V.  Adams,  105  Iowa,  402,  76  N.  W.  402; 
NIcholls  V.  McShane  (Colo.)  84  Pat  375. 

The  appellants  ofTered  seven  prayers,  all 
of  which  were  rejected,  and  the  appellee  six. 
all  of  which  were  granted.  The  first  and 
second  prayers  of  the  appellants  instructed 
the.  Jury  that  the  letter  of  Tunis  and  the 
repiy  of  Knabe  &  Co.  constituted  the  con- 
tract for  the  sale  of  the  lumber,  and  was 
therefore  bad,  for  reasons  already  stated. 
The  second  prayer  Is  open  to  the  additional 
objection  that  it  Ignores  all  the  evidence  re- 
specting the  manner  In  which  the  Knabes 
became  possessed  of  the  lumber,  and  Upte- 
grove's  relation  to  It  The  <thlrd,  seventh, 
and  fifth  prayers  were  defective,  In  that  the 
Jury  is  told  that  the  suit  in  replevin  estab- 
lished conclusively  that  the  title  to  the  lum- 
ber was  not  In  Uptegrove,  The  fourth 
prayer  was  properly  rejected.  There  was 
evidence  In  the  cause  tending  to  show  that 
Knabe  had  refused  to  accept  the  lumber 
because  it  was  not  of  satisfactory  quality, 
and  had  merely  permitted  the  lumber  to  be 
put  lu  his  yard  for  the  mutual  convenience 
of  the  parties;  and,  in  view  of  this,  it  be- 
came and  was  a  matter  of  law,  upon  all  the 
testimony  in  the  case,  whether  there  bad 
been  an  acceptance  by  the  Knabes,  To  in- 
struct the  jury,  therefore,  to  find  an  accept- 
ance, without  informing  them  what  facts 
amounted  to  an  acceptance,  was  calculated 
to  mislead  them,  and  therefore  was  faulty. 
The  prayer  practically  denies  that  Knabe  & 
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Co.  had  the  power  to  reject  all  or  any  part 
of  the  lumber,  If,  -when  part  of  It  had  been 
delivered,  it  was  found  It  did  not  measure 
ap  to  the  standard  fixed  by  the  contract 
The  jury  should  have  been  told  explicitly 
what  the  legal  effect  would  be  If  they  found 
tbat  Knabe  bad  rejected  or  attempted  to 
reject  the  lumber  after  part  of  It  had  been 
received.  The  sixth  prayer  is  open  to  the 
game  objection,  and  In  addition,  that  It  in- 
structed the  Jury  there  was  no  evidence  that 
the  purchase  of  the  lumber  was  fraudulent 
on  the  part  of  Tunis.  The  modification  add- 
ed by  the  court  to  the  eighth  prayer  was 
.  proper. 

We  find  no  error  In  the  granting  of  the 
defendant's  prayers.  Without  going  over 
these  prayers  In  detail,  we  may  say  that 
they  put  the  case  fairly  before  the  Jury. 
By  the  first  the  jury  were  told  that  the  plain- 
tUFs  could  not  recover  on  the  special  count, 
which  set  up  a  contract  by  letter.  If  they 
found  the  contract  was  "not  In  writing"; 
thus  leaving  open  the  question  of  their  right 
of  recovery  upon  the  common  counts.  The 
second,  fourth,  and  fifth  (marked  sixth  in  the 
record),  as  granted,  were  In  accordance  with 
the  views  already  here  expressed.  The  third 
prayer  is  In  accordance  with  Instructions  ap- 
proved In  Peters  t.  EUUes,  48  Md.  507,  and 
other  cases  In  this  court. 

Finding  no  error,  the  Judgment  Will  be  af- 
firmed.   Judgment  afilrmed. 
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(Coort  of  Appeals  of  Maryland.    Jmie  80^ 
1903.) 

GUARDIAN— ORDKR  UAKINQ  APPOINTMBNT— 
CONCLUSrVSNKSS  — COLLECTION  BT  OUARD- 
IAN  OP  WARD'S  BSTATB-BVIDBNCB-SUFFI> 
CIBNCT. 

1.  A  decree  of  the  circnit  oonrt  affirming  the 
appointment  of  a  particnlar  person  as  guard- 
ian of  an  Infant,  and  dismissing  the  petition 
of  a  third  person  praying  for  the  vacation 
of  the  appointment,  was  a  uial  decree,  and  con- 
clusive as  aeainst  the  third  person,  who  failed 
to  exercise  the  right  of  appeal,  in  a  suit  by  the 
gnardian  to  compel  the  third  person  to  i>ay 
nioDer  collected  as  guardian. 

2.  In  a  suit  by  a  guardian,  dnly  appointed, 
to  compel  defendant  to  pay  to  him  money  al- 
leged to  have  been  collected  as  guardian,  it 
appeared  that  a  mutual  benefit  society  had  paid 
to  defendant,  as  guardian  of  the  infant,  a  cer- 
tain sum,  which  was  due  the  infant  as  bene- 
ficiary of  a  deceased  brother.  The  money  was 
paid  by  check,  which  was  depoedted  in  a  bank 
to  the  credit  of  defendant,  "guardian  of"  the 
infant.  Beld  to  justify  a  decree  directing  de- 
fendant to  pay  to  the  guardian  the  fund  so  re- 
ceived. 

Appeal  from  Circuit  Court,  Frederick  Coun- 
ty, In  Equity;  John  C.  Motter,  Judge. 

Suit  by  Charles  Baumgardner,  as  guardian 
of  Charles  H.  Norris,  an  infant,  against  Mol- 
Ue  li.  Norris,  to  compel  defendant  to  pay  to 
plaintiff,  as  guardian,  a  sum  collected  by  her 
as  guardian  of  the  infant  From  a  decree  In 
favor  of  plaintiff,  defendant  appeals.  Af- 
Unued. 


Argued  before  FOWLER,  BBISCOB, 
BOYD,  PAOE;  and  8CHMUCKER,  JJ. 

Jacob  Bobrback  and  J.  B.  B.  Wood,  for 
appellant  J.  F.  B.  Heagey  and  Albert  S. 
Brown,  for  appellee. 

BBISCOE,  J.  This  la  an  appeal  from  an 
order  of  the  Circuit  Court  of  Frederick  coun- 
ty, sitting  in  equity,  passed  on  the  3d  day 
of  November,  1902,  directing  the  appellant  to 
bring  into  court  the  sum  of  $462.40,  to  be 
paid  unto  the  appellee,  Charles  Baumgard- 
ner, guardian  to  Charles  H.  Norris,  of  Fred- 
erick county.  The  facts  out  of  which  the 
controversy  arose,  briefly  stated,  are  these: 
On  the  17th  of  May,  1900,  the  appellee, 
Charles  Baumgardner,  the  grandfather  of 
the  Infant  Norria,  filed  an  ex  parte  petition 
In  the  circuit  court  for  Frederick  county, 
sitting  in  Equity,  asking  bis  appohitment  as 
guardian,  and  on  the  same  day  an  order  was 
passed  making  the  appointment.  The  order 
directed  that  the  guardian  file  an  approved 
bond  in  tbe  penalty  of  $1,000;  that  be  re- 
ceive and  collect  all  money  due  the  Infant 
until  he  arrives  at  age,  and  deposit  the  same 
in  the  Citizens'  National  Bank  of  Frederick, 
and  to  apply  the  interest  to  the  support,  edu- 
cation, and  maintenance  of  the  infant,  and 
to  pay  the  principal  sum  to  him  when  he  at- 
tained his  majority.  It  appears  that  on  June 
4,  1900,  the  appellant  filed  a  petition  in  the 
circuit  court  for  Frederick  county,  wherein 
it  Is  stated  that  since  the  appointment  of 
the  appellee  she  has  been  appointed  guardian 
to  said  infant  by  the  orphans'  coiurt  of  Fred- 
erick county,  and  on  the  28tli  of  May,  1900, 
filed  an  approved  bond;  and  the  petition 
prayed  that  tbe  court  pass  an  order  rescind- 
ing and  vacating  the  previous  order  appoint- 
ing the  appellee.  On  Jime  6,  1900,  the  ap- 
pellee answered  the  'petition,  and  upon  a 
hearing  on  petition,  answer,  and  exhibits,  the 
drcult  court  of  Frederick  county  on  the  16th 
day  of  July,  1900,  passed  an  order  dismiss- 
ing this  petition,  and  affirming  the  appoint- 
ment of  the  appellee  as  guardian.  There 
was  no  appeal  from  this  last-named  order, 
nor  from  the  original  order  of  the  17th  of 
May,  1900,  appointing  the  appellee.  Subse- 
quently, on  the  25th  of  July,  1900,  the  ap-  ' 
pellee  filed  a  petition  In  tbe  same  cause,  al- 
leging, in  substance,  that  the  appellant  had 
collected  from  the  Junior  Order  of  United 
Mechanics  of  the  City  of  Washington  the 
sum  of  $500,  as  the  guardian  of  the  Infant 
Norris,  and  retains  and  refuses  to  pay  to  him 
the  fund  so  collected,  and  asking  that  she 
be  required  to  appear  and  show  cause  why 
the  money  should  not  be  paid  as  set  out  and 
claimed  in  the  petition.  In  answer  to  this 
petition  the  appellant  amongst  other  things, 
relies  upon  the  following  defense:  That  the 
Thomas  Jefferson  Council  paid  the  sum  of 
$25  to  her  as  the  mother  of  said  deceased, 
as  provided  by  the  by-laws  of  said  order. 
That  the  said  council,  through  its  representa- 
tive, Josepb  SX  Toone,  has  paid  the  following 
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Items  (being  amounts  due  for  the  last  sick- 
ness and  death  of  said  deceased,  Howard  L. 
Norris,  namely):  To  F.  Schroeder,  the  sum 
of  $125;  to  Ctiarles  Hermann,  the  sum  of 
17.45;  to  Mt.  Olivet  Cemetery,  the  sum  of 
$52.25;  to  B.  Rosenour  &  Sons,  the  sum  of 
$16;  to  E.  Sponseller,  the  sum  of  $30— in 
addition  to  which  the  said  council,  through 
its  representatives,  has  designated  that  It  de- 
sires, the  payment  of  the  sum  of  $52,  due  to 
Dr.  S.  S.  Maynard  for  medical  attention  to 
said  deceased  during  his  last  Illness.  That 
the  said  Mollie  Norrls  has  paid  out  the  sum 
of  $12,  prior  to  the  time  of  the  death  of  said 
Howard  L.  Norrls,  to  keep  his  ddes  payable 
to  said  council,  and  which  payments  alope 
preserved  said  fund  of  $500,  and  that  the 
said  MoUle  L.  Norris  has  incurred  in  the 
orphans'  court  for  B^ederlck  county,  Md.,  the 
costs  to  this  date,  in  amount  $39.S5,  and  that 
the  balance  In  amount,  $231.70,  subject  to 
her  payment  of  said  orphans'  court  costs 
and  the  account  of  Dr.  S.  S.  Maynard,  she 
has  in  her  hands;  the  same  having  been  paid 
into  her  hands  as  mother  of  the  said  Howard 
L.  Norris  by  said  Thomas  Jefferson  Council; 
the  same  not  having  been  paid  to  her  as  the 
guardian  of  said  infant.  The  case  was  heard 
upon  petition,  answer,  and  proof;  and  from 
a  decree  of  the  circuit  court  of  Frederick 
county,  dated  on  the  3d  day  of  November, 
1902,  directing  that  the  appellant  bring  Into 
court  the  sum  of  $462.40,  to  be  paid  over  to 
Charles  Baumgardner,  guardian,  this  appeal 
has  been  taken. 

As  the  decree  of  the  16tb  of  July,  1900, 
of  the  circuit  court  for  Frederick  county,  ap- 
pointing'the  appellee  guardian,  was  a  final 
decree,  and  the  appellant,  who  was  a  party 
to  the  cause  wherein  the  decree  was  passed, 
had  a  right  to  appeal,  and  failed  to  exercise 
this  right,  the  matters  adjudicated  thereby 
must  be  considered  as  conclusively  settled, 
and  are  not  before  us  for  examination  on 
this  appeal.  In  Strike  v.  iJlcDonald  et  al., 
2  H.  &  G.  216,  It  Is  said:  "There  is  no  prin- 
ciple In  relation  to  the  administration  of  jus- 
tice which  it  is  more  Important  to  preserve 
or  more  necessary  to  adhere  to  than  there 
must  iiomewhere  be  an  end  to  litigation.  A 
matter  which  has  been  once  solemnly  decided 
ought  not,  nor  cannot,  be  reheard  and  re- 
adjudlcated."  Controversy  must  have  an  end, 
or  society  could  have  no  peace.  Errors  of 
an  Inferior  tribunal  may  be  corrected  by  a 
superior,  and  even  the  same  court,  under 
certain  circumstances,  will  correct  Its  own 
mistake,  by  motion,  petition,  or  bill  of  re- 
view. Hence  whatever  has  been  heretofore 
determined  in  this  cause  must  now  be  con- 
sidered as  finally  settled,  and  in  every  re- 
spect unalterable,  except  by  bill  of  review, 
appeal,  or  In  the  regular  course  of  law. 

The  solQ  question,  then,  to  be  considered 
by  the  court,  is  the  correctness  of  the  court's 
order,  passed  on  the  3d  day  of  November, 
1902,  directing  the  appellant  to  pay  over  to 
the  appellee  the  axun  of  $462.40,  as  the  prop- 


erty of  the  Infant  Norris.  There  can  be  but 
one  answer  to  this  question,  and  that  Is  tbe 
fund  In  controversy  was  the  property  of  tbe 
Infant  It  is  perfectly  obvious  from  the  tes- 
timony In  the  case  that  the  sum  of  $500  'was 
paid  by  Thomas  JefCerson  Council  No.  12. 
Junior  Order  of  American  Mechanics,  to  tbe 
appellant,  as  guardian;  being  a  fund  due  tbe 
Infant  as  beneficiary  of  a  deceased  brother. 
According  to  the  uncontradicted  testimony 
in  the  case,  the  money  was  paid  to  her  by 
check,  and  was  deposited  In  the  Farmers'  & 
Mechanics'  Bank  of  Frederick  to  the  credit 
of  "Mollie  Ih  Norrls,  Guardian  of  George 
Howard  Norris." 

There  was  no  error  In  the  order  of  court 
dli-ecting  this  fund  to  be  paid  to  the  appellee^ 
and,  for  the  reasons  given,  the  order  of  No- 
vember 3,  1902,  will  be  affirmed.  Order  af- 
firmed, with  costs. 
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SICE  T.  DONALD  et  aL 

(Court  of  Appeals  of  Maryland.    June  80, 
1903.) 

PABTITION  -^  DBCRBB  —  BNROLLHBNT  —  MOD- 
IFICATION—INTERVKNINQ  PETITION 
—DBMURRER— LACHES. 

1.  Where  complainant  was  a  party  to  a  par- 
tition suit  in  wnich  it  was  determined  that  the 
property    sought    to    be    partitioned    was    the 

§Topert7  of  complainant's  mother,  and  it  was 
irected  that  the  same  dionld  be  sold,  and  tlie 
proceeds  divided,  nnder  the  court's  direction, 
among  the  mother's  heirs,  complainant,  after 
enrollment  of  such  decree,  containing  no  reser- 
vation of  equities,  could  not  contest  the  same 
by  exceptions  to  the  auditor's  account  or  by 
petition,  on  the  groand  that  Mtt  property  in 
fact  belonged  to  his  deceased  father,  and  that 
he  was  entitled  to  the  same  as  his  father'*  oaiy 
heir. 

2.  In  a  suit  for  partition  of  land  alleged  to 
belong  to  petitioner's  mother,  the  petitioner 
was  not  entitled  to  intervene  and  claim  the 
land  as  administrator  of  bis  father's  estate, 
on  the  ground  that  his  molher  had  converted 
hia  father's  real  and  personal  property  to  her 
own  use,  and  ultimately  invested  a  portion 
thereof  in  the  land  sought  to  be  partitioned; 
such  Issues  not  being  within  the  scope  of  the 
bUl. 

3.  In  a  suit  for  partition  of  land  alleged  to 
belong  to  petitioner's  mother,  petitioner,  who 
held  no  lien  on  tbe  land,  was  not  entitled  to 
intervene  and  claim  the  land  as  a  general  cred- 
itor of  his  mother. 

4.  Where,  in  a  suit  for  partition  of  land 
claimed  to  belong  to  petitioner's  mother,  peti- 
tioner intervened  and  claimed  the  land  as  a 
part  of  the  proceeds  of  his  father's  estate,  but 
the  petition  did  not  describe  or  identify  the 
real  or  personal  property  owned  by  petitioner's 
father  at  his  death,  or  state  the  times,  amounts, 
or  circumstances  of  the  investments  by  which 
it  charged  that  a  portion  of  the  proceeds  of 
the  property  was  finally  converted  by  petition- 
er's mother  and  applied  to  the  purchase  of  the 
land  sold,  but  merely  alleged  that  the  widow 
wrongfully  sold  her  husband's  real  and  personal 
estate  after  his  death,  and  converted  the  same 
to  her  own  use,  it  was  donurrable  for  in- 
definiteneas. 

0.  Where,  in  a  suit  for  partition  of  land  al- 
leged to  belong  to  petitioner's  mother,  petitioner 
first  discovered  during  the  taking  of  tiio  testi- 
mony that  the  land  In  fact  was  purchased 
with  money  belonging  to  his  father's  estate^  but 


Digitized  by 


Google 


Md.) 


BICB  T.  DONALD. 


621 


/ 


/ 


thereafter  petitioner  made  no  attempt  to  aaaert 
his  rights  as  his  father's  sole  heir  until  after 
the  decree  had  heen  passed  and  enrolled,  he 
was  barred  hj  laches  from  snliBeqaently  main- 
taining an  intervening  petition  claiming  the 
land  as  his  father's  heir. 

Appeal  from  Circuit  Court,  Frederick  Coun- 
ty, in  Equity;  John  G.  Hotter,  Judge. 

Action  by  James  B.  Rice,  as  administrat- 
or, etc.,  against  Margaret  Donald  and  others. 
From  a  Judgment  In  favor  of  defendants, 
plalntlfT  appeals.    AfiOrmed. 

Argued  before  McSHEBBT,  a  J.,  and 
FOWI^K,  BRISCOE:,  BOID,  PAGE, 
PKAROF.,  SOHMUCKEB,  and  JONES,  J  J. 

S.  A.  Lewis,  P.  F.  Pampel,  and  A.  8. 
Brown,  for  appellant.  Arthur  D.  Willard 
and  D.  Princeton  fiuckey,  for  appellees. 

SGHMUCKRR,  J.  The  appeal  In  this  case 
Is  from  an  order  of  the  circuit  court  for 
Frederick  county,  In  equity,  sustaining  a  de- 
murrer to  and  dismissing  a  petition  of  the 
appellant,  which  sought,  in  effect,  to  revise 
a  final  decree  of  the  court  after  its  enroll- 
ment The  bUl  was  filed  by  several  of  the 
heirs  at  law  of  the  late  Margaret  Donald 
against  the  remainder  of  her  heirs  for  a  sale 
«f  a  certain  tract  of  land  of  which  she  died 
seised,  for  purposes  of  partition.  Xhe  Fred- 
ericktown  Savings  Institution,;  which  held  a 
mortgftge  on  the  property,  was  also  made  a 
defendant  to  the  suit  The  bUl  alleged  that 
Margaret  Donald  had  acquired  the  land  in 
question  by  a  conveyance  to  her  from  one 
Edward  Duval  in  1879,  and  held  it  until 
March  26,  1809,  when  she  died  intestate, 
seised  and  possessed  of  it;  that  at  the  time 
of  her  death  her  heirs  at.  law  consisted  of 
James  Rice,  who  was  an  adult  son  by  her 
formier  husband,  Stephen  Rice,  and  the  other 
persona,  except  the  bank,  who  were  made 


/  parties  to  the  suit,  and  were  grouped  in  the 
bill  according  to  their  respective  stocks  of 
descent;  and  that  the  bank  held  a  mortgage 
for  $3,500  on  the  land.  The  bill  also  alleged 
that  the  land  was  not  susceptible  of  division 
tn  kind,  and  that  It  would  be  to  the  interest 
and  advantage  of  all  parties  concerned  to 
bave  it  sold  and  the  proceeds  divided.  The 
•defendants  answered  the  bill,  James  Rice  ad- 
mitting in  his  answer  the  allegations  of  the 
Mil,  and  consenting  to  the  passage  of  a  de- 
-cree  as  therein  prayed,  reserving  such  rights 
against  the  proceeds  of  sale  as  he  then  had 
in  the  land.  There  was  some  controversy 
between  the  husband,  James  Donald,  and  the 
heirs  at  law,  over  their  respective  interests 
in  the  property,  the  particulars  of  which  do 
not  appear  in  the  record;  but  on  January  18, 
1902,  a  final  decree  was  passed,  directing  a 
sale  of  the  land,'  and  a  distribution  of  the 
proceeds  under  the  direction  of  the  court. 
After  the  land  had  been  sold  under  the  de- 
cree, and  the  sale  ratified,  the  audltot,  on 
July  29,  1902,  returned  an  account  distribut- 
ing the  net  balance  of  the  proceeds  of  sale, 
after  deducting  the  costs  of  suit  and  the 
amount  of  the  mortgage,  among  the  silrviTing 


husband  and  helra  at  law  of  the  intestate. 
James  Rice,  sometimes  called  James  B.  Rice 
in  the  proceedings,  the  adult  son  of  the  in- 
testate, filed  exceptions  in  his  own  right,  and 
as  administrator  of  the  estate  of  his  father, 
Stephen  Rice,  to  the  distribution  of  the  net 
balance  made  by  the  auditor;  stating  as  the 
ground  of  his  exception  that  the  funds  in 
court,  arising  from  the  sale  of  land  alleged 
to  be  the  property  x>f  his  mother,  Margaret 
Donald,  were  In  fact  part  of  the  property  of 
which  his  father,  Stephen  Rice,  died  seised 
and  possessed,  and  should  Iiave  been  audited 
to  him  as  the  sole  heir  at  law  of  Ills  father. 
No  testimony  was  taken  in  support  of  these 
exceptions.  On  August  18,  1902,  six  months 
after  the  enrollment  of  the  decree,  James  B. 
Rice  also  filed  a  petition  in  the  case  in  his 
capacity  of  administrator,  alleging  that  his 
father,  Stephen  Rice,  had  died  intestate  in 
1864,  seised  and  possessed  of  real  and  per- 
sonal property,  and  leaving  surviving  him 
bis  widow,  Margaret,  and  the  petitioner,  as 
I}is  only  child  and  heir  at  law;  that  no  let- 
ters of  administration  were  taken  out  on  his 
estate,  but  that  his  widow,  Margaret  (after- 
wards Margaret  Donald),  without  warrant  or 
authority,  sold  and  disposed  of  his  entire 
estate,  and  converted  it  into  money,  and  ap- 
plied it  to  her  own  use,  without  ever  making 
any  return  or  report  of  it  to  any  court;  that 
she  "invested  part  of  the  said  estate  In  a 
bouse  and  lot  of  ground  on  North  Eutaw 
street,  in  Baltimore  caty,  and  after  her  mar- 
riage with  James  Donald  proceeded,  by  loans 
and  mesne  conveyances,  to  sell  and  reinvest 
a  part  of  said  estate  in  Baltimore  county, 
•  •  •  and  that  a  part  or  portion  thereof 
she  Invested  in  several  houses,  and  lots  of 
ground  on  Mount  street,  in  said  city  of 
Baltimore,  which  said  property  was,  by  an 
exchange  and  sale,  sold,  and  the  proceeds  of 
such  sale  invested  in  the  real  estate  men- 
tioned and  described  in  these  proceedings," 
and  sold  under  the  decree,  and  the  proceeds 
brought  into  cpurt  for  distribution;  that  the 
petitioner  was  quite  young  at  the  death  of 
his  father,  and,  reposing  trust  and  confidence 
In  his  mother,  he  never  knew  until  ^e  tak- 
ing of  testimony  in  the  present  case  that  his 
father  left  any  property;  that  as  soon  as 
practicable  after  discovering  t^ese  facts  he 
took  out  letters  of  administration  on  his 
father's  estate;  and  that  he  is,  as  such  ad- 
ministrator, entitled  to  have  distributed  to 
him  the  entire  net  proceeds  of  the  land  sold 
under  the  decree  in  this  case.  The  prayer 
of  the  petition  is  that  the  petitioner  may  be 
made  a  party  to  the  cause  as  administrator, 
and  that  the  trustees  may  be  directed  to  pay 
to  him  the  net  proceeds  of  sale,  or  such  part 
thereof  as  the  court  may  find  him  entitled 
to,  and  for  further  relief.  Certain  of  the 
parties  to  the  suit  demurred  to  this  petition, 
and  on  December  16,  1902,  the  court  below 
passed  the  order  appealed  from,  overruling 
the  exceptions,  sustaining  the  demurrer,  and 
dismissing  the  petition. 
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James  B.  Rice,  In  tbe  exceptions  filed  In 
bis  Individual  capacity,  claims  the  entire  net 
proceeds  of  sale  In  bis  own  right,  as  the  only 
child  and  heir  of  bis  father,  -while  in  the  pe- 
tition and  exceptions  filed  by  him  as  admin- 
istrator of  hla  father's  estate  he  claims  tbe 
same  fund  as  assets  of  that  estate;  but,  as 
be  nowhere  suggests  that  bis  father  left  any 
creditors,  the  result  is  that  the  claim  in  both 
forms  must,  in  equity,  be  regarded  as  made 
in  the  petitioner's  own  Interest  We  will, 
however,  consider  bis  attitude  to  the  case 
in  both  capacities  in  which  be  appears  upon 
the  record.  His  rights  under  tbe  exceptions 
filed  In  bis  individual  capacity  must  be  test- 
ed from  tbe  standpoint  of  an  original  party 
to  tbe  suit  after  the  passage  and  enrollment 
of  tbe  final  decree  for  tbe  sale  of  tbe  land 
for  tbe  purpose  of  partition.  That  decree, 
constmed,  as  it  should  be,  with  reference  to 
the  issues  presented  by  tbe  pleadings,  deter- 
mined, as  between  tbe  parties  to  the  suit, 
that  Margaret  Dodald  died  Intestate,  seised 
of  the  land  described  in  the  bill,  and  that 
her  heirs  at  law  were  tbe  persons  named  as 
such  in  tbe  bill,  and  that  their  relationship 
to  each  other  was  as  therein  stated,  and  that 
tbe  land  should  be  sold,  and  tbe  proceeds 
dhlded,  under  tbe  court's  direction,  among 
the  persons  thus  ascertained  to  be  her  heirs 
at  law,  according  to  their  respective  interests 
therein.  Pfeltz  v.  Pfeltz,  1  Md.  Cb.  455; 
Brown  v.  Thomas,  46  Md.  &10.  After  the  de- 
cree was  enrolled,  no  party  to  the  case  could, 
by  exceptions  to  the  auditor's  account,  or  by 
petition,  or  any  similar  proceeding,  vary  or 
alter  its  effect  "After  a  decree  baa  been 
enrolled  tbe  court  will  not  entertain  any  ap- 
plication to  vary  it,  except  upon  consent  of 
all  parties,  or  in  respect  of  matters  which  are 
of  course."  Lovejoy  v.  Irelan,  19  Md.  67. 
It  Is  then,  as  a  general  rule,  no  longer  sub- 
ject to  be  called  in  question  by  mere  peti- 
tion. "Being  enrolled  It  must  be  allowed  to 
stand  for  what  it  purports  to  be  on  its  face, 
tmtil  revised  or  reversed  In  a  more  solemn 
and  formal  manner  than  can  be  done  on  pe- 
tition." Burch  v.  Scott,  1  Gill  &  J.  893; 
Pfelts  V.  Pfeltz,  1  Md.  Ch.  466.  Tbe  only 
proper  mode  recognized  by  law  tor  reversing 
or  annulling  a  decree  or  decretal  order  after 
enrollment  In  tbe  absence  of  surprise  or  ir- 
regularity In  obtaining  it,  are  by  bill  of  re- 
view for  en'ors  apparent  on  the  face  of  the 
proceedings,  or  for  some  new  matter  discov- 
ered since  tbe  order  or  decree  passed,  or  by 
original  bill  for  fraud.  Tomlinson  v.  McKaig. 
5  OIll.  266;  Thruston  v.  Devecmon,  SO  Md. 
217;  Downes  v.  Priel,  67  Md.  535;  Brown  v. 
Thomas,  46  Md.  6tO.  In  Pfeltz  v.  Pfeltz, 
supra,  after  a  decree  for  the  sale  of  land  tor 
the  purposes  of  partition  among  heirs  at 
law  bad  been  passed  and  enrolled,  and  the 
land  sold,  one  of  the  defendants  filed  a  peti- 
tion in  the  case  setting  up  an  exclusive  right 
in  himself  and  bis  children  to  the  whole  pro- 
ceeds of  sale,  upon  tbe  ground  that  his  father 


had  In  his  lifetime  conveyed  fbe  land  in 
trust  for  the  petitioner  and  bis  children.  The 
court  held  that  the  decree  could  not  be  va- 
cated in  that  manner,  and  dismissed  the  pe- 
tition; saying  In  tbe  opinion:  "It  may  be 
said,  however,  that  this  Is  not  an  application 
to  vacate  the  decree,  but  to  give  tbe  fmlti 
of  it  a  different  direction  from  that  which, 
upon  the  proceedings  as  they  stood  at  tbe 
time  when  It  was  passed,  they  would  take; 
that  is,  instead  ot  distributing  tbe  proceeds 
of  sale  among  tbe  parties  according  to  Qielr 
rights  and  interests  as  displayed  upon  the 
face  of  tbe  proceedings,  the  wb(rie  amonnt 
shall  be  given  to  one  of  those  parties  for 
life,  with  remainder  to  persons  who  were  not 
parties  to  the  decree.  But  the  decree  con- 
tained no  reservation  ot  equities  or  tor  far- 
ther directions,  and  was,  of  course,  final  upon 
the  rights  of  tbe  parties;  and  tbe  court  there- 
fore in  this  way  had  no  more  power  to 
change  the  rights  thus  settled  than  it  woold 
have  to  open  the  enroIUnent  and  vacate  the 
decree. 

Nor  do  the  allegations  of  tbe  petition  show 
that  tbe  petitioner,  in  hla  capacity  of  admin- 
istrator of  his  father's  estate,  ha^  any  such 
Interest  In  the  land  sold,  or  the  pi^tceeds  of 
its  sale,  as  would  entitle  blm  to  intervene 
In  this  lltigratlon.    He  does  not  clainMuder 
any  of  the  parties  to  tbe  suit,  nor  dc«  he 
show  himself  entitled  to  a  lien  upon  theVmd 
ecM.    On  the  contrary,  be  sets  up  and  rKes 
upon  distinct  matters  not  within  the  scopcof 
the  bill,  but  hostile  to,  and  destructive  of  t» 
title  of,  all  parties  to  tbe  proceeding.    A; 
suming  the  truth  ot  tbe  indefinite  allegations 
of  his  petition,  charging  his  mother  with  hav- 
ing converted  his  father's  real  and  personal 
property  to  her  own  use  after  his  death,  and 
with   having  ultimately   Invested  a  portion 
thereof  in  tbe  purchase  of  tbe  land  sold  un- 
der the  decree  In  this  case,'  the  result,  at 
most,  would  be  that  he  would  have  been  en- 
titled to  maintain  an  action  against  her  for 
the  conversion  of  sncta  portion  of  her  hus- 
band's estate  as  consisted  of  personalty,  or, 
if  he  could  definitely  trace  the  proceeds  of 
any  sucfa  personalty  Into  tbe  purchase  of  the 
land  in  question,  be  might  It  not  debarred 
by  laches,  have  filed  an  original  bill  asking 
to  have  the  land  while  still  in  her  possession 
charged  with  a  resulting  trust  in  bis  favor  to 
the  extent  of  the  proceeds  ot  the  converted 
personalty  entering  into  Its  purchase.    But 
for  the  reasons  which  we  have  already  men- 
tioned, no  such  claim  could  be  asserted  by  a 
mere  petition  filed  In  tbe  present  case  after 
final   decree.    As  a  general   creditor  of  his 
mother,  without  a  lien  upon  the  land.  It  Is 
clearly  settled  that  he  has  no  standing  to  in- 
tervene In  this  case.    Postal  Tel.  Co.  v.  Snow- 
den,  68  Md.  118,  123,  12  Atl.  548. 

Furthermore,  tbe  appellant's  petition  is  de- 
murrable because  of  tbe  vagoe  and  Indefinite 
character  of  its  substantial  allegations.  It 
does  not  describe  or  identify  the  real  or  per- 
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sonal  property  wblcta  It  avers  that  tbe  petl- 
tioner'B  father  owned  at  the  time  of  his  death, 
nor  state  tbe  times,  amonnts,  or  circumstan- 
ces of  the  supposed  transmutations  of  invest- 
ment by  which  it  charges  that  a  portion  of 
tbe  proceeds  of  said  property  was  finally  ap- 
plied by  the  widow  to  tbe  purchase  of  tbe 
land  sold  under  the  decree  In  this  case.  The 
allegation  that  tbe  widow  wrongfully  sold 
her  husband's  real  and  personal  estate  after 
bio  death,  and  converted  the  proceeds  to  her 
own  use,  is  self-contradictory,  because  she 
coold  not  have  given  any  title  to  bis  real 
estate  or  to  bis  personal  estate  other  than 
tfacMte  articles,  If  any  thereof,  tbe  title  to 
which  passed  by  delivery.  This  court  has 
repeatedly  held  that  allegations  of  transac- 
tions as  fraudulent  in  their  character  as  those 
by  means  of  which  it  1b  cbacged  that  the 
widow  acquired  title  to  the  land  sold  under 
this  decree  cannot  be  made  In  a  general  or 
Indefinite  way,  but  must  be  spedflc  in  their 
character,  as  courts  of  equity  derive  their 
Jurisdiction  from  the  facts  alleged  in  the  bill, 
and  not  from  tbe  terms  used  In  setting  out 
tbe  facta  Grove  v.  Rentcb,  26  Md.  877; 
Townsbend  v.  Duncan,  2  Bland,  45;  Wen- 
strom  Co.  v.  Pumell,  76  Md.  113,  120,  23  Atl. 
134. 

We  also  think  that  the  all^atlons  of  the 
petition  show  tbe  appellant  to  have  been 
guilty  of  laches  in  asserting  blp  claim.  He 
alleges  that  his  father,  Stephen  Rice,  died 
In  1864— almost  40  years  ago— and  does  not 
allege  that  he  ever,  made  any  inquiry  or  in- 
vestigation since  his  father's  death  to  dis- 
cover what  estate,  if  any,  he  owned  at  tbe 
time  of  his  death.  He  avers  that  he  was  but 
2  years  old  when  his  father  died,  and  that 
be  reposed  trust  and  confidence  in  his  mother, 
and  did  not  know  until  the  taking  of  tbe 
testimony  in  the  present  case  that  his  father 
died  possessed  of  any  property.  He  does  not, 
however,  assert  that  his  mother  concealed 
from  him  the  fact  of  tbe  ownership  of  prop- 
erty by  his  father;  nor  does  he  aver  at 
what  time  or  times  she  sold  bis  father's 
property,  or  made  the  alleged  conversion  of 
the  proceeds  to  her  own  use,  or  what  was 
his  age  at  the  times  of  such  alleged  sales 
and  conversions.  Admitting  that  he  first  dis- 
covered the  facts  during  the  taking  of  the 
testimony  In  the  present  case,  be  remained 
silent  and  inactive  until  after  tbe  decree  had 
been  passed  and  become  enrolled,  although 
he  must  have  been  aware  of  the  progress  of 
tbe  case,  as  he  had  been  a  party  to  It  In  his 
own  right  from  its  first  institution,  and  was 
entitled,  under  the  terms  of  the  decree,  to 
share  in  tbe  proceeds  of  the  sale  made  in 
pursuance  thereof.  He  has  not  shown  such 
diligence  in  asserting  his  rights  as  to  entitle 
him  to  the  favorable  consideration  of  a  court 
of  equity,  even  If  be  bad  otherwise  shown 
himself  entitled  to  relief. 

For  the  several  reasons  which  we  have 
mentioned,  the  order  appealed  from  must  be 
affirmed.    Order  affirmed,  with  costs. 


(9T  Md.  SU) 

B.  J.  CODD  CO.  T.  PASKBB. 

(Court  of  Appeals  of  Maryland.    Jane  29, 

1903.) 

BILL  OF  EXCBPTIONS  —  PLBADINQ  —  AFFIDA- 
VIT OF  DEFENSE— AOBNCT— SALE  TO  AGENT 
—UNDISCLOSED  PRINCIPAL,-ACTION  AOAINST 
PRINCIPAL— RES  JUDICATA. 

1.  Where  a  bill  of  exceptions  Is  not  signed 
within  30  days  from  rendition  of  tbe  verdict, 
the  questions  thereby  presented  cannot  be  re- 
viewed on  appeal. 

2.  Baltimore  City  Charter,  {  812,  provides  that, 
unless  the  plea  contains  a  rood  defense,  and  un- 
less siome  one  in  defendant's  behalf  shall  verify 
under  oath  each  plea,  and  the  amount  of  plain- 
tiffs demand  admitted  to  be  dne.  and  the  amount 
dispoted,  etc^  the  plaintiff  shall  be  entitled  to 
judgment  SeM,  that  where  an  affidavit  stated 
that  every  plea  was  true,  and  all  of  plaintiff's 
claim  disputed,  it  was  sufficient,  though  it  did 
not  state  what  was  due,  and  also  omitted  to  say 
that  defendant  would  be  able  to  produce  evi- 
dence to  sustain  the  part  disputed. 

3.  Where  a  seller  of  goods,  after  discovering 
tbe  puribaser's  principal,  elects  to  sue  tbe 
principal,  and  does  so  to  final  judgment,  he 
cannot  thereafter  sue  the  agent. 

4.  Where,  in  an  action  for  goods  sold,  de- 
fendant relies  as  a  defense  on  the  adjudication 
in  a  suit  by  plaintiff  against  the  defendant's 
principal  for  the  price  of  the  same  goods,  each 
defense  must  be  specially  pleaded. 

Appeal  from  Superior  Court  of  Baltimore 
City;    Charles  B.  Phelps,  Judge. 

Action  by  the  E.  J.  Ccdd  Company  of  Bal- 
timore City  against  Walter  W.  Parker.  From 
a  judgment  in  favor  of  defendant,  plaintiff 
appeals.    Affirmed. 

Argued  before  McSHERBY,  C.  J„  and 
FOWLER,  BRISCOE,  BOYD,  and 
SOHMUCKER,  JJ. 

W.  Irvine  Cross,  John  L.  Q.  Lee,  and  F, 
B.  Smith,  for  appellant  Madison  Marine 
and  Parker  &  Staum,  for  appellee. 

FOWLER,  J.  This  is  a  suit  by  tbe  E.  J. 
Codd  Company,  of  Baltimore  City,  on  an  open 
account  against  Walter  W.  Parker.  The 
narr.  contains  the  common  counts,  and  to  it 
was  annexed  the  affidavit  required  by  tbe 
practice  act  of  Baltimore  City  (New  Char- 
ter, §  318).  The  d^endant  pleaded  the  gen- 
eral issue  pleas,  and  after  the  demurrer  to 
bis  third,  which  was  a  special  plea,  was  sus- 
tained, he  filed  an  .additional  plea  to  the  ef- 
fect that  he  acted  as  agent  of  the  Modffied 
&  Sanitary  Milk  Company  in  purchasing  tbe 
goods  sued  for,  and  that  the  plaintiff  had 
elected  to  sue  that  company  for  said  goods, 
and  had  recovered  judgment  against  It  there- 
for. This  plea  was  also  demurred  to,  but  tbe 
demurrer  was  overruled.  Upon  the  general 
issue  pleas,  therefore,  and  upon  this  addi- 
tional plea,  tbe  case  was  tried. 

It  appears  that  on  the  26th  March,  1902,  a 
motion  made  by  tbe  plaintiff  for  judgment 
by  default  for  want  of  sufficient  affidavit  to 
tbe  pleas  was  overruled.  There  was  a  judg- 
ment in  favor  of  the  defendant,  and  this  is 
the  plaintiff's  appeal. 

IT  3.  Sm  Principal  and  Agent,  vol.  40,  Cent  Dig.  | 
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At  the  trial  below,  the  plaintiff  offered  one 
prayer,  and  the  defendant,  two..  The  defend- 
ant's second  was  the  only  prayer  granted. 
To  this  ruling  the  plaintiff  excepted.  But, 
Inasmuch  as  the  bill  of  exceptions  was  not 
signed  within  SO  days  from  the  rendition  of 
the  verdict,  the  questions  thereby  presented 
cannot  be  considered  on  this  appeal.  This 
result,  however,  is  of  no  Importance,  because 
the  questions  presented  by  the  exception  are 
before  us  on  the  demurrer  to  the  additional 
plea.  The  two  questions,  therefore,  which 
.we  ate  to  consider  are,  first,  was  there  error 
in  overruling  the  plaintifTs  motion  for  judg- 
ment on  the  ground  that  the  affidavit  to  bis 
pleas  was  defective?  and,  second,  was  there 
any  reversible  error  committed  In  overruling 
the  demurrer  to  the  additional  plea? 

1.  If  the  first  question  can  be  said  to  be 
properly  before  us,  we  think  there  can  be 
no  difficulty  in  Its  solution.  In  the  first 
place,  what  is  the  language  of  the  affidavit 
attached  to  the  pleas?  It  is  "that  every  plea 
so  pleaded  by  the  defendant  Is  trae^  and  all 
of  the  plaintiff's  alleged  claim  is  disputed, 
and  that  the  affiant  believes  the  defendant 
will  be  able  at  the  trial  to  produce  sufficient 
evidence  to  support  the  said  pleas,  and  that 
he  is  advised  by  counsel  to  file  the  said 
pleas."  Following  this  affidavit.  Is  a  certifi- 
cate by  counsel  that  he  so  advised  the  de- 
fendant making  the  oath.  The  objection  of 
the  plaintiff  to  this  affidavit  is  that,  although 
It  alleges  that  the  pleas  are  true,  it  fails  to 
state  not  only  what  is  due  and  owing,  but 
it  also  omits  to  say  that  the  defendant  will 
be  able  at  the  trial  to  produce  sufficient  evi- 
dence to  sustain  the  part  disputed.  It  is  dif- 
ficult, however,  to  understand  bow  the  de- 
fendant could  make  and  swear  to  such  state- 
ments when  be  disputes  the  whole  of  the 
plaintiff's  claim.  The  case  of  Adier  v.  Crook, 
68  Md.  405,  13  Aa.  153,  is  conclusive  Upon 
this  question,  if  any  authority  is  needed.  In 
that  case  this  court  was  considering  and  con- 
struing the  same  provision  which  is  now  em- 
bodied In  section  812  of  the  new  charter  of 
Baltimore  City  (Acts  1898,  p.  882,  c.  123), 
namely,  section  171  of  the  old  charter,  as 
amended  by  Acts  1886,  p.  308,  c.  184.  It  pro- 
vides that  although  the  defendant  may  have 
pleaded,  unless  such  plea  contains  a  good 
defense,  and  unless  the  defendant,  or  some 
one  in  his  behalf,  shall  under  oath  state 
that  every  plea  so  pleaded  by  the  defend- 
ant is  true,  and  shall  further  state  the 
amount  of  the  plaintiff's  demand.  If  anything, 
admitted  to  be  due  or  owing,  and  the  amount 
disputed,  etc.,  the  plaintiff  shall  be  entitled 
to  judgment  .This  section,  as  now  contained 
in  the  charter,  is  an  amendment  of  the  act 
of  1864,  and  the  principal  addition  It  makes 
to  that  act  is  the  provision  that  the  defend- 
ant "shall  further  state  the  amount  of  the 
plaintiff's  demand,  if  anything,  admitted  to 
be  due,  and  the  amount  disputed."  Judge 
Stone,  speaking  for  the  court,  says,  in  the 
case  Just  cited,  that  the  effect  of  this  ameQ4- 


.jaeat  Is  that;  "if  the  whole  claim  sworn  to 
by  the  plaintiff  is  disputed,  then  It  must  be 
distinctly  stated  Iq  his  affidavit  that  it  is 
disputed."  This  is  precisely  what  the  affi- 
davit in  this  case  does,  and  hence  there  was 
no  error  tn  overruling  the  motion  of  the  de- 
fendant. The  other  question  arises  upon  tbe 
demurrer  to  the  additional  plea. 

2.  The  question  Is  whether,  having  saed 
the  principal  and  recovered  judgment,  the 
plaintiff  can  now  sue  the  defendant,  who  was 
the  agent  It  was  said  in  Henderson  v.  May- 
hew,  2  Gill,  408,  41  Am.  Dec.  434,  that  If 
the  principal  be  not  known  at  the  time  of 
sale,  when  he  is  discovered  eWaet  be  or  tbe 
agent  may  be  sued,  at  the  electioa  of  tbe 
vendor.  Mayhew  v.  Oraham,  4  Gill,  363. 
And  the  general  principle  appears  to  be  es- 
tablished that  where  an  agent  contracts  In 
his  own  name,  without  disclosing  his  inter- 
est, though  in  fact  for  the  exclusive  benefit 
of  another  person,  who  is  afterwards  dis- 
covered, the  creditor  may  sue  either,  bat 
after  he  has  elected  whom  to  sue,  and  lias 
sued  either  the  agent  or  principal  to  final 
judgment,  he  cannot  after  that  sue  tbe  other, 
whether  the  first  suit  has  been  succesaful  or 
not  Poe,  PL  (  378;  Priestly  v.  Femie,  3 
Hurlstone  &  C.  977;  Curtis  v.  Williamson, 
li.  R,  10  Q.  B.  57;  Fowler  v.  Bowery  Sav. 
Bk.,  113  N.  Y.  460,  21  N.  B.  172,  4  L.  a  A. 
145,  10  Am.  St  Rep.  479;  Lage  y.  Weln- 
Bteln,  35  Misc.  Rep.  298,  71  N.  Y.  Supp.  744. 
There  are  exceptions  to  this  general  rule, 
but  the  facts  here  involved  do  not  reqiilie  iw 
to  consider  them. 

It  was  also  suggested  that  the  plea  Is  bad 
because  It  sets  up  an  estoppel  which  cannot 
be  specially  pleaded,  but  evidence  of  which 
must  be  adduced  under  the  general  Issue 
plea.  While  this  may  be  said  of  estoppel  in 
pais  (Poe,  PI.  i  69G;  Alexander  v.  Walter. 
8  GUI,  247,  50  Am.  Dec.  688),  yet  it  Is  equally 
true  that  "where  one  party  pleads  a  matter 
which  he  is  estopped  from  setting  up  aa 
against  his  opponent  by  reason  of  some  ad- 
judication, *  *  *  the  opponent,  without 
traversing  su(di  allegation,  and  without  con- 
fessing and  avoiding  it,  may  state  the  special 
facts  constituting  the  estoppel,  and  plead  that 
by  reason  of  such  estoppel  the  opponent 
ought  not  to  be  permitted  to  set  up  tbe  mat- 
ter relied  on  in  bis  pleading,"  Section  696, 
Poe,  PI. 

Thus  in  this  case  the  plaintiff  has  in  his 
narr.  based  his  action  on  a  sale  of  goods  to 
the  defendant  and  the  latter  relies  as  a  de- 
fense on  the  adjudication  in  the  suit  brought 
by  the  pLilntiff  against  the  defendant's  prin- 
cipal for  the  same  goods  now  sued  for.  This, 
according  to  the  section  of  Poe,  PI.,  just 
cited,  should  be  specially  pleaded.  In  addi- 
tion to  this,  the  adjudication  -pleaded  is  an 
estoppel  in  record.  But,  apart  from  this 
view,  it  seems  to  us  that  tbe  special  plea 
here  demurred  to  was  entirely  proper,  for 
the  reason  that,  even  admitting  that  tbe 
facts  it  sets  up  as  a  defense  may  have  beea 
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given  in  evldfince  nnder  the  general  Isnie, 
yet.  Inasmuch  as  the  plea,  in  effect,  admits 
the  sale  of  the  goods  on  which  the  plaintiff 
relies  in  his  narr.,  but  sets  np  the  Judgment 
recovered  against  Ills  principal  as  a  defense. 
It  mint  be  held  good  as  a  special  plea.  It 
confesses  and  avoids.  Keedy  v.  Long,  71 
Md.  888,  18  AtL  704,  6  L.  R.  A.  760. 

It  follows  the  Judgment  must  be  affirmed. 
Judgment  affirmed. 

(97  Md.  S17) 

BOOTH  V.  OALLAHAN  et  aL 

(Court  of  Appeals  of  Maryland.    June  29, 

1903.) 

ATTACHMBNT-VOUCHERr-AMBNDMBNT— 
JUDICIAL  DISCRETION— APPEAL. 

1.  In  an  attachment  suit  it  was  proper  to 
permit  plaintiffs  to  amend  the  voucher  by  adding 
thereto  the  certificate  of  letters  testamentary 
granted  to  them,  and  by  amendiqg  the  title 
of  the  account  as  original]?  filed  so  as  to  read 
G.  to  D.  and  F.,  executors  of  the  estate  of  P., 
Instead  of  C.  to  the  estate  of  P.,  deceased ; 
Acts  18S8,  p.  127,  c.  44,  providing  that  the 
voucher  in  attachment  may  be  amended  the 
same  as  proceedings  in  other  suits. 

2.  The  allowance  of  the  amendment,  being 
within  tiie  discretion  of  the  trial  court,  was  not 
subject  to  review  on  appeal. 

3.  The  order  allowing  the  amendment  was  not 
one  from  which  an  appeal  wonid  lie;  Code  Pub. 
Gen.  Laws^  art.  G,  i  2,  providing  for  an  appeal 
from  any  judgment  or  determination  in  an  ac- 
tion. 

Ai>peal  from  Circuit  Court,  Baltimore 
County;  David  Fowler,  Judge.' 

Action  by  Daniel  P.  Callahan  and  others, 
as  executors  of  Patrick  Callahan,  against 
David  T.  Callahan.  From  an  order  allowing 
an  amendment  by  plaintiff  of  the  voucher 
annexed  to  a  writ  of  attachment,  Tlllie  Booth, 
claimant  to  an  interest  in  the  attached  prop- 
arty,  appeals.    Dismissed. 

Argued  before  McSHBRBY,  C.  J.,  and 
BRISOOB;  BOYD,  PAGE,  and  SCHSCUCK- 
EB,  JJ. 

J<dm  Lb  O.  Lee,  for  appellant  David  Q. 
Mcintosh,  for  appellees. 

BRISCOB,  J.  The  complaint  in  this  case 
Is  that  the  circuit  court  of  Baltimore  county 
committed  an  error  in  allowing  an  amend- 
ment to  certain  nonresident  attachment  pro- 
ceedings. The  attachment  suit  was  institut- 
ed in  the  drcnit  court  for  Harford  county, 
but  was  afterwards  removed  for  trial  to  the 
circuit  court  for  Baltimore  county.  On  the 
17th  of  January,  1903,  Tillie  Booth,  the  ap- 
pellant here,  and  the  alleged  claimant  of  an 
Interest  in  the  property  attached,  filed  a  mo- 
tion to  quash  the  attachment,  for  the  reason, 
among  others,  that  the  voucher  annexed 
thereto  was  not  a  sufficient  cause  of  action. 
On  the  2d  day  of  March,  1903,  the  plaintiffs 
filed  a  petition  asking  leave  "to  amend  the 
voucher  by  adding  thereto  the  certificate  of 
letters  testamentary  granted  to  them,  and 
by   amending  the  title  of  the  account  as 
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originally  filed,  bo  as  to  read  David  T.  Cal- 
lahan, to  Daniel  P.  Callahan  and  Joseph  F. 
Callahan,  executors  of  the  estate  of  Patrick 
Callahan,  instead  of  David  T.  Callahan,  to 
the  estate  of  Patrick  Callahan,  deceased." 
And,  from  an  order  of  the  circuit  court  of 
Baltimore  county  allowing  the  amendment  to 
be  made  as  prayed,  this  appeal  has  been  tak- 
en. 

The  sole  inquiry  then  in  the  case  relates 
to  the  propriety  of  the  amendment  as  allowed 
by  the  court,  and  this,  we  think,  is  entirely 
free  from  difficulty.  Now,  if  it  be  conceded 
that  any  amendment  at  all  was  necessary  to 
perfect  the  proceedings  in  this  case,  there 
can  be  no  question,  since  the  act  of  1898, 
p.  127,  c.  44,  that  this  amendment  was  one 
which  could  be  properly  allowed  by  the 
court.  The  act  of  1898,  p.  127,  c.  44,  pro- 
vides that  the  affidavit,  short  note,  declara- 
tion, voucher,  pleadings,  etc.,  and  all  other 
papers  in  attachment  proceedings  may  be 
amended  in  the  same  manner  and  to  the 
same  extent  as  the  proceedings  in  other  suits 
or  actions  at  law,  so  that  all  attachment  cas- 
es may  be  tried  on  their  real  merits,  and  the 
purposes  of  Justice  subserved;  nor  shall  any 
attachment  proceedings  be  quashed  or  set 
'  aside  for  any  defect  in  mere  matter  of  form. 

The  amendment  allowed  by  the  court  in 
tills  case,  as  stated,  was  simply  to  attach  to 
the  affidavit,  as  filed,  a  certificate  that  letters 
testamentary  had  been  granted  by  the  or- 
phans' court  of  Harford  county  to  Daniel 
Callahan  and  Joseph  Callahan  on  the  estate 
of  Patrick  Callahan,  and  making  the  ac- 
count read,  David  T.  Callahan  to  Daniel  P. 
Callahan  and  Joseph  F.  Callahan,  executors 
of  the  estate  of  Patrick  Callahan,  deceased, 
instead  of  to  the  estate  of  Patrick  Callahan, 
deceased.  There  was  no  error  in  allowing 
this  amendment  But,  apart  from  this,  it  is 
quite  clear  that  the  appeal  in  tliis  case  is 
prematurely  taken,  and  will  have  to  be  dis- 
missed, first,  t>ecause  the  allowance  of  an 
amendment  such  as  the  one  In  this  case  Is 
within  the  discretion  of  the  trial  court  and 
is  not  the  subject  of  review  on  appeal  by 
this  court  (Heam  v.  Qulllen,  94  Md.  42,  GO 
Atl.  402);  secondly,  because  the  order  or 
leave  of  court  from  which  the  appeal  was 
taken  is  not  a  final  order  or  determination 
of  the  court  from  wUch  an  appeal  will  He. 
Code  Pub.  Oen.  Laws,  art  5,  {  2.  For  these 
reasons  the  appeal  will  be  dismissed. 

Appeal  dismissed,  with  costs. 


an  Md.  ut) 


BOWIB  V.  SMITH. 


(Court  of  Appeals  of  Maryland.    June  29, 
1903.) 

INJUNCTION  —  PETITION— VERIFICATION— SUF- 
FICIBNCT— HKARBAY- DISMISSAL  OP  BILL. 
1.  Where  an  injunction  affidavit  shows  on  its 
face  that  it  is  not  made  by  a  party  to  the  cause, 
but  by  one  who  could  not  know  the  facts  ex- 
cept by  hearsay,  unless  his  means  of  knowl- 
edge is  disclosed  the  affidavit  Is  insufficient 
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2.  Where  an  Injunction  affidavit  was  inanffl- 
cient  because  it  did  not  appear  on  its  face  that 
the  knowledge  of  affiant  was  not  hearsay,  an 
atfidarit  to  a  petition  to  amend  the  bill,  which 
referred  merely  to  the  things  "stated  in  the  pe- 
tition," coold  not  cure  the  defect  in  the  original 
affidavit. 

3.  A  bill  for  an  injunction  to  compel  defend- 
nnt  to  restore  to  plaintiff's  land  a  building 
erected  thereon  by  defendant  and  removed  by 
him,  which  fails  to  show  in  what  manner  the 
building  was  annexed  to  the  land,  is  demurra- 
ble. 

4.  Where  a  suit  for  an  injunction  is  heard 
upon  bill  and  exhibits,  and  is  submitted  after 
argument,  if  the  bill  dbes  not  present  a  proper 
ca.se  for  an  injunction  it  is  proper  to  refuse 
the  application  and  dismiss  the  bill. 

Appeal  from  CHrcuit  Court,  Prince  George's 
County,  In  Equity;  Geo.  CX  Merrick,  Judge. 

Suit  by  Margaret  A.  Bowie  against  Julius 
K.  Smith  for  an  Injunction  to  compel  de- 
fendant to  restore  to  plaintiff's  premises  a 
certain  building  moved  therefrom  by  him. 
From  an  order  refusing  an  injunction  and 
dismissing  the  bill,  complainant  appeals. 
Aitlrmed. 

Argued  before  McSHBRRY,  a  J.,  and 
FOWLER,  BRISCOE,  SCHMUCKER,  and 
BOYD,  JJ. 

Charles  H.  Stanley,  Joseph  K.  Roberts, 
and  Alan  Bowie,  for  appellant.  Wilson  & 
Clagett,  tor  appellee. 

BRISCOE,  J.  This  Is  a  bill  filed  on  the 
2Sth  of  September,  1901,  by  the  appellant 
against  the  appellee,  in  the  circuit  court  for 
Prince  George's  coun'ty,  for  a  mandatory  in- 
junction to  compel  the  latter  to  restore  and 
remove  to  the  premises  of  the  former  a  cer- 
tain building  which,  it  is  alleged,  he  bad  il- 
legally removed  therefrom.  It  appears  that 
the  case  was  heard  on  the  bill  alone,  and 
submitted  to  the  court  below  after  argu- 
ment by  counsel  of  the  parties,  and  from  an 
order  of  court  passed  on  the  4th  of  February, 
1903,  refusing  the  injunction  and  dismissing 
the  bill,  this  appeal  has  been  taken. 

The  bill  avers  that  the  plaintiff  and  a 
brother,  Charles  S.  Early,  and  the  children 
of  a  deceased  brother,  James  A.  Early,  were 
seised  as  tenants  in  common  of  a  small  lot  of 
land  situate  In  Brandywlne  district,  in  Prince 
George's  county,  the  legal  title  to  which  was 
derived  from  one  William  H.  Early,  the 
father  of  the  appellant;  that  Charles  S.  Ear- 
ly, in  or  about  the  year  1900,  by  a  parol 
agreement  undertook  to  sell  the  real  estate 
here  in  controversy  to  the  defendant,  J^us 
K.  Smith,  who  by  virtue  of  such  sale  entered 
Into  possession  of  the  land  and  erected  there- 
on a  frame  building  known  as  "Smith's 
Restaurant,"  and  occupied  the  same  until 
some  time  shortly  before  the  proceedings  in 
this  case.     The  bill  farther  states  that  on 

the day  of  October,  1901,  the  appellant, 

by  an  action  of  ejectment  in  the  circuit  court 
for  Prince  George's  county,  recovered  a 
Judgment  in  ejectment  against  the  defend- 
ant. Smith,  for  the  land  In  question,  to  the 
extent  of  a  one-third  interest  therein;  that 


shortly  after  the  filing  of  this  bill,  and  be- 
fore the  hearing  of  the  action  in  ejectment, 
the  defendant  removed  the  building  or  house, 
by  means  of  blocks  and  rbllers,  from  the 
land  whereon  It  bad  been  erected,  to  the 
land  of  another,  adjacent  to  the  plaintifTs 
land;  that  the  defendant.  Smith,  is  totally 
.insolvent,  and  the  plaintiff  is  unable  to  have 
full. and  adequate  relief  without  the  aid  of 
a  court  of  equity. 

The  question,  then,  to  be  considered.  Is 
whether  the  bill  and  exhibits  present  a  prop- 
er case  for  the  relief  asked.  The  affidavit 
to  the  bill  Is  made  by  Mr.  Alan  Bowie,  who. 
it  appears  from  the  brief,  is  one  of  tiie  at- 
torneys of  record  in  this  court  for  the  ap- 
pellant. He  made  oath  "that  the  matters 
and  things  set  forth  in  the  above  petition 
are  true,  to  the  best  of  his  knowledge  and 
belief."  It  appears  from  the  record  that 
Messrs.  Stanley  and  Roberts  were  the  attor- 
neys who  filed  the  original  bill  on  behalf  of 
the  plaintiff,  but,  even  if  it  be  assumed  that 
Mr.  Bowie  was  an  attorney  of  record  in  the 
case  below  at  the  time  of  the  filing  of  the 
original  bill,  there  can  be  no  question  that 
the  bill  was  defective  for  the  want  of  a 
proper  aflldavlt 

Tn  the  case  of  Fowble  v.  Kemp,  92  Md. 
640,  48  Atl.  379,  this  court  held.  In  review- 
ing the  role  as  to  the  verification  of  bills  of 
complaint  filed  in  equity  for  Injunctions, 
that  when  the  affidavit  on  Its  face  shows,  as 
this  one  does,  that  it  is  made,  not  by  a  party 
to  the  cause,  but  by  a  person  who  could  not 
know  the  facts  except  by  hearsay,  unless  his 
means  of  knowing  them  in  such  a  way  as  to 
authorize  him  to  testify  be  disclosed,  a  court 
has  no  right  to  assume  that  his  knowledge  Is 
personal  rather  than  hearsay,  if  it  may  be 
either  the  one  or  the  other.  If  it  be  hearsay, 
it  is  not  sufficient  to  verify  a  bill  for  an 
injunction.  If  bis  knowledge  be  personal.  It 
ought  to  appear  that  it  is.  In  the  recent 
case  of  Moffat  v.  The  County  Commissioners 
of  Calvert  County  (decided  at  the  January 
term  of  this  court)  96  Md.  — ,  64  AU.  9(50, 
where  the  affidavit  to  a  bill  of  complaint  was 
made  by  an  agent  and  attorney  In  fact,  and 
where  the  affidavit  was  in  the  identical  lan- 
guage as  the  one  here,  it  was  held  to  lie  in- 
sufficient to  support  the  allegations  of  the 
bill.  Nor  would  the  affidavit  made  by  Mr. 
Bowie,  as  one  of  the  attorneys  for  the  plain- 
tiff, to  the  petition  to  amend  the  original  bill 
of  complaint  filed  on  the  25th  of  April.  1902, 
alter  or  cure  the  defective  affidavit  to  the 
original  bill,  even  should  we  concede  this  to 
be  a  valid  affidavit.  It  was  only  the-Taaatters 
and  things  "stated  in  the  i>etltlon  to  amend" 
that  were  embraced  in  that  affidavit,  and 
they  sufficiently  appeared  from  a  certified 
copy  of  the  docket  entries  of  the  Judgment 
In  ejectment  in  the  circuit  court  for  Prince 
George's  county.  It  Is  well  settled  that  "the 
verification  of  the  bill  must  extend  to  all 
the  material  facts  upon  which  a  right  to 
the  Injunction  rests,  and  must  be  direct  and 
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positlre."  While  the  granting  or  refusing  of 
an  Injunction  Is  always  a  matter  within  the 
sound  discretion  of  the  court,  yet  It  will 
never  be  granted  when  it  will  operate  un- 
justly. It  is  well  established  that  the  juris- 
diction to  Interfere  Is  purely  equitable,  and 
it  must  be  governed  by  equitable  principles. 

The  bill  in  this  case  fails  to  disclose  wheth- 
er the  building  in  question  was  so  annexed 
to  the  land,  at  the  time  of  Its  erection,  as  to 
become  a  fixture  or  part  of  the  real  estate, 
or  whether  it  was  distinct  from  the  land. 
There  are  modes  by  which  a  structure  may 
rest  upon  land  which  would  preclude  the  in- 
ference that  it  was  Intended  to  be  a  jmrt  of 
the  real  estate.  The  bill  simply  states  that 
the  appellee  entered  into  possession  of  the 
land  and  erected  upon  it  a  frame  building 
known  as  "Smith's  Restaurant,"  and  removed 
the  building  by  blocks  and  rollers. 

The  case  of  Dorsey  v.  Hagerstown  Bank, 
17  Md.  408,  relied  upon  by  the  appellant.  Is 
entirely  unlike  this.  In  that  case  the  cause 
was  heard  upon  a  motion  to  dissolve  an  In- 
junction upon  bill  and  answer,  and  it  was 
held  that,  as  the  case  was  not  set  down  for 
final  hearing,  but  simply  on  a  motion  to  dis- 
solve the  Injunction,  It  was  Irregular  to  dis- 
miss the  bill,  which  ought  to  have  been  re- 
tained, and  the  complainants  allowed  to  pro- 
ceed with  the  cause  to  final  hearing.  The 
case  at  bar  was  heard  upon  bill  and  ex- 
hibits upon  an  application  for  an  Injunction, 
and  was  submitted  to  the  court  after  argu- 
ment by  counsel  for  the  respective  parties. 
An  opportunity  was  given  the  parties  to  be 
heard  and  the  injunction  refused  and  the 
blQ  dismissed. 

If  the  bill  of  complaint  did  not  present  a 
proper  case  for  an  injunction,  the  court  was 
clearly  right  in  refusing  the  application  and 
dismissing  the  bill.  Bamum  v.  Gordon,  28 
Md.  97;  Bonaparte  v.  Balto.  Hampden  & 
Lake  Roland  R.  Co.,  7S  Md.  340,  28  Ati.  784; 
Chesapeake  &  P.  Telephone  Oo.  v.  Balto. 
City,  80  Md.  708,  43  Atl.  784,  44  Ati.  1033. 

For  the  reasons  given,  the  order  refusing 
the  Injunction  and  dismissing  the  bill  will 
be  affirmed.    Order  affirmed,  with  costs. 


(r7  M4.  my 

NORXHBEN  CENT.  RT.  CO.  t.  McMAHON. 

(Conrt  of  Appeals  of  Maryland.    June  80^ 
1803.) 

RAIL.R0AD&-NGOLIGENCE— CROSSINQ    ACCt- 
DENT— CONTRIBUTORY  NKGLIOENCB. 

1.  Where  a  person  about  to  cross  a  railroad 
track  with  his  team  could  see  along  the  track 
in  a  southerly  direction  for  a  distance  of  600 
feet  from  the  time  that  he  was  within  19  feet 
of  the  track,  but,  in  an  action  for  injuries  ow- 
ing to  his  team  having  been  ran  into  by  a 
locomotive  coming  from  a  southerly  direction, 
be  testified  that  he  did  not  see  the  engine  until 
his  horges'  tore  feet  were  on  the  track,  he  was 
gnlltv  of  contributory  negligence. 

2.  In  an  action  against  a  railroad  for  injuries 
tustained  by  one  guilty  of  contributory  negli- 

V 1.  Sec  Rallroadt,  vol.  a,  Cent  Dig.  1 1044. 


gence  at  a  railroad  crossing,  a  question  as  to 
defendant's  negligence  cannot  be  submitted  to 
the  jury,  where  there  is  no  evidence  that  those 
in  charge  of  the  locomotive  saw  plaintiff  in  time 
to  avoid  the  accident 

Appeal  from  Circuit  Court,  Harford  Coun- 
ty; James  D.  Watters,  Judge. 

Action  by  George  McMahon  against  the 
Northern  Central  Railway  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Argued  before  McSHERRX,  a  J.,  and 
FOWLER.  BRISCOE,  BOYD,  PAGE,  and 
SCHMUCICER,  JJ. 

Charles  H.  Carter,  for  appellant  John  S. 
BSnsou  and  S.  A.  Williams,  for  appellee. 

PAGE,  J.  At  tiie  trial  of  this  cause,  the 
appellant  offered  four  prayers,  of  which  two 
were  granted,  and  two  rejected.  The  only 
questions  arising  upon  this  record  are  those 
presented  by  the  rulings  of  the  court  in  re- 
jecting the  tliird  and  fourth.  By  the  third 
prayer  the  court  was  asked  to  Instruct  the 
jury  that  there  was  no  evidence  from  which 
they  could  find  that  any  of  the  employes  of 
the  defendant  saw  the  plaintiff  in  time  to 
avoid  the  collision,  and,  by  the  fourth,  that 
from  the  uncontradicted  evidence  In  the 
cause  the  plaintiff  directiy  contributed,  by 
his  own  negligence,  to  the  injuries  complain- 
ed of. 

The  facts  of  the  case  are  substantially  as 
follows:  The  accident  happened  on  the  de- 
fendant's road,  at  the  crossing  of  the  Rux- 
ton  road  (a  public  road)  over  the  tracks  of 
the  defendant  at  Rockland  Station.  The 
plaintiff,  a  young  man  of  25  years  of  age, 
and  familiar  with  the  railroad  at  that  point, 
started  on  that  morning  with  a  horse  and 
cart  from  bis  father's  house  to  Mr.  Fisher's, 
at  Ruxton.  To  reach  that  point,  his  route 
took  him  along  the  Falls  road  until  he  reach- 
ed the  Ruxton  road,  thence  along  that  road 
about  40  or  60  feet  to  the  track.  The  rail- 
road at  the  crossing  of  that  road  runs  nearly 
nortli  and  south,  the  direction  of  Baltimore 
being  to  the  south.  A  siding,  starting  898 
feet  southerly  from  the  crossing,  runs  nearly 
parallel  to  the  main  track,  between  It  and 
the  Falls  road.  The  whistling  post  is  1,200 
feet  from  the  crossing.  In  approaching  the 
track  from  the  Falls  road,  along  and  over 
the  Buxton  road,  at  the  point  of  intersection 
of  these  two  roads,  the  plaintiff  had  an  un- 
obstructed view  southerly  along  the  track 
for  more  than  400  feet;  as  be  came  nearer  to 
the  track  his  view  was  intercepted  by  a 
freight  car  that  stood  upon  the  siding;  after 
passing  that  there  was  a  space  of  12  feet  be- 
tween the  oar  and  the  station  bouse,  where 
he  could  see  down  the  track  for  about  400 
feet  Then  the  station  house  obstructed  his 
vision  until  he  came  within  19  feet  of  the 
track,  and  from  that  point  until  he  reached 
the  track  there  was  nothing  to  obstruct  bis 
view  for  a  distance  of  about  SOO  feet.  The 
day  was  cold  and  clear,  the  wind  was  high 
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and  made  some  noise,  and  his  cart  "made, 
a  racket"— It  had  no  washers.  He  walked  on 
the  left  or  near  side  of  his  horse,  but  was 
tall  enough  to  see  over  it  In  giving  his  ac- 
count of  the  accident,  he  said  that  after 
turning  into  the  Ruxton  road  he  "walked 
along  carefully,"  he  "took  a  careful  look," 
he  saw  no  engine,  and  heard  no  signaL  He 
controlled  his  horse  by  the  lines  In  his  hands. 
"As  I  drawed  close  I  came  almost  to  a  stand- 
still. I  did  not  stop,  but  held  my  horse  up, 
and  couldn't  see  no  train  approaching,  and 
then  urged  my  horse  along.  As  I  drawed  to 
the  track,  and  my  horse  bad  his  front  feet 
over  the  first  rail,  I  seen  this  train  ap- 
proaching, and  there  was  no  stopping,  and 
the  only  thing  to  do  was  to  go  ahead.  I  then 
clucked  to  my  horse  and  struck  him  with  the 
line.  In  the  meantime  the  horse  made  a 
sudden  Jump  and  cleared  his  hind  feet  and 
me  from  the  track,  and  by  that  time  the  car 
about  struck  the  cart  and  demolished  it 
clean  up  the  track." 

From  this  statement  it  is  clear  the  train 
must  have  reached  the  crossing  in  an  ex- 
ceedingly short  period  of  time  after  the  feet 
of  the  horse  were  over  the  rail,  and  it  had 
then  been  in  full  view  of  a  person  within 
19  feet  of  the  track,  for  500  feet  If  the 
speed  of  the  train  were  much  more  rapid 
.than  that  testified  to  by  any  witness  In  the 
case,  it  must  also  have  been  within  the  vision 
of  the  plalntlfT  all  the  time  after  he  had  pass- 
ed the  station  house  until  his  horse  reached 
the  track.  Why  did  he  not  become  aware 
of  its  approach  and 'stop  before  he  reached 
a  place  of  danger?  He  could  not  have  look- 
ed, and  he  certainly  did  not  stop,  until,  to 
use  his  own  words,  he  "drawed  to  the  track." 
He  testified,  "The  horse  and  1  both  looked 
when  we  approached  the  track";  and  on 
being  asked,  "When  you  looked,  your  horse 
was  Just  on  the  first  rail  with  his  front  feet?" 
he  replied,  "Maybe  a  little  over,  but  very 
close  to  the  rail."  There  is  evidence  that 
between  the  car  and  the  station  be  "took  a 
careful  look."  The  plaintifC  testified  to  this, 
though  the  witness  Pierce  in  his  testimony 
states  that  it  was  In  making  the  turn  from 
the  Falls  road  into  the  Ruxton  road  that 
the  plaintlir  "came  almost  to  a  standstill 
and  looked  over  his  horse  towards  Balti- 
more." The  witness  also  stated  that  he 
"Judged  his  position  was  18  or  20  feet  from 
the  track,"  "the  station  being  nearer."  The 
point,  therefore,  where  he  looked  was  defi- 
nitely fixed  by  the  witness  as  belug  at  the 
Falls  road,  and  at  a  place  not  as  near  to  the 
track  as  the  station;  that  is,  not  at  a  point 
after  he  had  passed  the  station,  and  there- 
fore not  within  20  feet  of  the  track,  as  the 
witness  Judged  it  was.  This  is  the  substance 
of  all  the  evidence  on  this  point,  and  it  does 
not  leave  it  open  to  question  that  the  plain- 
tiff, after  he  had  passed  the  station  and  reach- 
ed a  position  of  perfect  safety,  from  whence 
his  view  down  the  track  was  unobstructed 
for  600  feet,  did  not  look  until  his  horse  was 


actually  on  the  track.  That  he  failed  to  ob- 
serve the  approach  of  the  train  was  due  sole- 
ly to  his  want  of  proper  care.  If  he  bad 
looked,  he  could  have  seen  the  engine  In 
ample  time  to  avoid  the  accident  This  case 
Is  therefore  within  the  principle  laid  down  In 
Helm's  Case,  94  Md.  525,  where  It  was  held 
that,  where  the  "circumstances  are  such  that 
one  with  normal  sight  and  hearing  could 
see  and  hear,  then  his  duty  requires  him  to 
use  his  senses  to  guard  against  injury  by 
the  negligence  of  others."  There  is  no  evi- 
dence that  he  looked  after  he  passed  the  sta- 
tion house,  except  after  It  was  too  late  to 
avoid  the  accident;  but,  if  there,  had  been 
such  evidence  that  be  did  so  look  but  saw 
nothing.  It  would  have  been,  in  view  of  all 
the  circumstances  of  the  case,  "unworthy  of 
consideration,  and  should  not  have  been  sub- 
mitted to  the  Jury."  Medahys  Case,  86  ild. 
174,  87  Atl.  797, 

But  it  is  also  contended  that  the  appellant 
failed  to  use  due  care  to  avoid  the  accident 
and  that  there  was  evidence  legally  sufficient 
to  enable  the  Jury  to  so  find.  In  Kehoe's 
Case,  83  Md.  452,  35  Atl.  90,  It  was  held  that 
to  sustain  an  instruction  of  that  kind,  it  was 
necessary  that  there  shall  be  evidence  tend- 
ing to  show,  first,  that  the  company's  agents 
bad  knowledge  of  the  plaintiff's  peril,  and, 
second,  In  time  to  arrest  the  injury,  and 
third,  that  they  failed  to  exert  due  care  after 
acquiring  such  knowledge.  In  this  case  there 
is  an  entire  absence  of  such  evidence.  There 
is  no  proof  that  the  company's  agents  saw 
the  plaintiff  on  the  track,  or,  If  that  can  be 
presumed  from  other  circumstances,  that 
they  saw  him  in  time  to  avert  the  accident 
There  is  nothing  from  which  the  Jury  could 
infer  that  the  engineman,  if  he  saw  the  plain- 
tiff before  the  horse  reached  the  track,  ought 
to  have  anticipated  that  the  plaintiff  would 
leave  his  place  of  safety  and  drive  his  horse 
In  front  of  his  engine.  And,  even  if  there 
was,  there  Is  no  evidence  that  the  engine- 
man  could  then  have  stopped  his  train  or 
so  check  Its  speed  that  the  collision  would 
have  been  averted.  McNab's  Oase,  94  Md. 
729,  51  AtL  421;  Neubeur's  Case,  62  Md.  401. 
For  these  reasons  It  was  error  to  reject  the 
defendant's  third  and  fourth  prayers.  The 
Judgment  will  be  reversed,  and,  inasmuch  as 
there  can  be  no  recovery  for  the  plaintiff  on 
the  facts  stated  in  the  record,  a  new  tilal 
will  not  be  awarded. 

Judgment  reversed. 


.   («5  N.  J.  B.  IM) 
MOORE  et  al.  vl  QALUPO. 
(Court  of  Chancery  of  New  Jersey.    July  18, 
1903.) 

SPECIFIC  PBRFOltMANCB— COKTRACt— mDEFI- 
NITENBSS. 

1.  An  agreement  in  writing  for  the  sale  of 
lands  for  a.  total  price  ot  $54,000  provided  that 
$250  should  be  paid  on  the  date  of  the  agree- 
ment, $250  on  the  3d  day  of  June,  and  $9,500 
on  the  deliveiy  of  the  deed  on  or  before  th« 
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Ist  day  of  the  next  April:  "the  remaining  mm 
of  $44,000  to  be  secured  by  mortgage  or  mort- 
gages on  said  premises,  bearing  six  per  cent. 
per  annnm  interest."  The  proposed  vendee  paid 
the  first  two  cash  installmoits  of  the  contract 
price,  and  refused  to  go  further  with  the  trans* 
action.  The  proposed  Tendor  filed  a  bill  to 
compel  the  specific  performance  of  the  agree- 
ment. Held,  the  written  contract  shows  that 
the  i»rties  intended  $10,000  part  of  the  con- 
tract  price  should  be  paid  in  cash  on  or  before 
the  delivery  of  the  deed,  and  that  the  remaining 
^44,000  should  be  secured  upon  some  unex- 
pressed term  of  credit  by  mortgage  or  mort- 
gages upon  the  premises  bearing  interest  at 
6  per  cent,  per  annum.  It  does  not  show  that 
the  parties  had  come  to  any  agreement  as  to 
bow  many  mortgages  should  be  giren,  nor  what 
should  be  the  time  or  times  of  payment  of 
the  mortgage  money,  nor  to  whom  the  mortgage 
or  mortgages  should  be  made,  nor  (if  more  itnan 
one  mortgage  should  be  made)  whether  they 
bhonld  be  concurreiit  or  gnecesaiTe  liens,  or,  if 
saccesaiT^  in  what  order  of  precedencft.  SeU, 
further,  the  written  agreement  is  so  uncertain 
and  inconclusive  as  to  essential  incidents  of  the 
contract  that  no  decree  for  specific  performance 
can  be  made. 
(Syllabus  by  the  Court) 

BUI  by  Samnel  W.  Moore  and  others 
against  Joseph  Oalupo.  Decree  for  defend- 
ant 

This  bin  Is  filed  by  the  complainant  ven- 
dors to  compel  the  specific  performance  by 
the  defendant  vendee  of  an  agreement  for 
the  purchase  of  a  tract  of  land  lying  at  the 
soDtbwest  corner  of  Atlantic .  .and  Presby- 
terian avenues  In  Atlantic  Caty.  The  bill  is 
based  upon  a  written  contract  in  the  words 
and  figures  following: 

"Articles  of  Agreement  made  this  twenty- 
ninth  day  of  May,  in  the  year  of  our  Lord, 
nineteen  hundred  and  one,  between  Samuel 
W.  Moore,  and  G.  May  Moore,  bis  wife, 
Enoch  E.  Moore,  and  Henry  S.  Moore,  of 
Atlantic  City.  N.  J.,  and  Joseph  Oalupo,  of 
the  same  place, 

"Wltnesseth,  that  the  said  parties  of  the; 
first  part,  for  and  in  consideration  of  the  sum 
of  fifty  four  thousand  dollars,  to  be  paid  and 
satisfied  as  hereinafter  mentioned,  and  also 
in  consideration  of  the  covenants  and  agree- 
ments hereinafter  mentioned,  made  and  en- 
tered into  by  the  said  party  of  the  second 
part  do  agree  to  and  with  the  said  party  of 
the  second  part  that  they  the  said  parties  of 
the  first  part  wiU  well  and  sufliciently  con- 
vey to  the  said  party  of  the  second  part  his 
heirs  and  assigns,  by  deed  of  general  war- 
ranty, free  from  all  encumbrances  except 
as  hereinafter  stated,  on  or  before  the  first 
day  of  April,  A.  D.  1902,  all  that  lot  tract 
or  parcel  of  land  and  premises  hereinafter 
particularly  described,  situate  lying  and  be- 
ing in  the  city  of  Atlantic  Oity,  In  the  Coun- 
ty of  Atlantic  and  state  of  New  Jersey, 

"Beginning  at  a  point  in  the  southwest 
comer  of  Atlantic  and  Presbyterian  Avenue, 
uid  runs  thence  along  Atlantio  Avenue  in 
its  southerly  line,  sixty  feet;  thence  (2) 
southerly  parallel  with  Presbyterian  Avenue 
one  hundred  feet;  thence  (3)  easterly  par- 
allel with  Atlantic  Avenue  sixty  feet;  thence 


(4)  northerly  along  the  westerly  line  of  Pres- 
byterian Avenue  one  hundred  feet  to  the 
place  of  Beginning. 

"And  the  said  Joseph  Oalnpo,  for  himself, 
his  heirs,  executors  and  adminl8ti;ators,  does 
covenant,  promise  and  agree  to  and  with  the 
said  parties  of  the  first  part,  their  heirs,  ex- 
ecutors, administrators  and  assigns,  that  he 
the  said  party  of  the  second  part  will  pay 
and  satisfy,  or  cause  to  be  paid  and  satisfied 
unto  the  said  parties  of  the  first  part,  the 
said  sum  of  fifty  four  thousand  dollars,  as 
and  for  the  purchase  money  of  the  foregoing 
described  land  and  premises,  in  the  following 
manner,  that  is  to  say,  two  hundred  and 
fifty  dollars  on  the  date  hereof;  two  hundred 
and  fifty  on  June  third,  next;  nine  thousand 
and  five  hundred  dollars  on  delivery  of  deed 
to  party  of  second  part,  on  or  before  the  first 
day  of  April  next  and  the  remaining  sum 
of  forty  four  thousand  dollars  to  be  secured 
by  mortgage  or  mortgages  on  said  premises 
bearing  six  per  cent  per  annum  Interest 
Title  to  the  said  premises  is  to  be  Insured  by 
the  West  Jersey  Title  and  Guaranty  Co.,  the 
expenses  of  which  is  to  be  paid  by  party  of 
the  second  part  Expenses  of  the  said  prem- 
ises are  to  be  adjusted  as  of  the  date  of  set- 
tlement 

"And  it  is  further  agreed  by  the  parties 
to.  these  presents,  that  the  said  party  of  the 
second  part  ills  heirs,  and  assigns,  may  en- 
ter into  and  upon  the  said  land  and  premises 
on  tbe  delivery  of  deed,  and  iiom  thence 
take  the  rents.  Issues  and  profits  to  his  and 
their  use.  And  for  the  performance  of  all 
and  singular  the  covenants  and  agreements 
aforesaid,  the  said  parties  do  bind  them- 
selves and  their  respective  heirs,  executors 
and  administrators,  and  they  heroby  agree 
to  pay,  upon  failure  to  perform  the  same,  the' 
sum  of  five  hundred  dollars,  which  they  here- 
by fix  and  settle  as  liquidated  damages  there- 
for. 

"In  witness  whereof,  the  said  parties  have 
hereunto  interchangeably  ^et  their  bands  and 
seals  tbe  day  and  year  first  above  mentioned. 
"Samuel  tV.  Moore.    .[Seal.1 
•'O. .  May  Moore.        ,  [Seat] 
"Enoch  H.  Moore.        [Seal.] 
"Henry  S.  Moore.        [Seal.] 
"Joseph  Galupo.   ^       [Seal] 
"Signed,  sealed  and  delivered  in  the  pres- 
ence of 
"H.  W.  Lewis." 
The  bill  alleges  that  upon  the  making  of 
the  agreement  Galupo,  tbe  defendant  paid 
to  the  complainants  $250  as  an  installment 
of  the  contract  price,  and  that  on  June  3, 
1^1,  the  defendant  paid  a  second  Installment 
of  $250  on  account  of  that  price;    that  on 
the  1st  day  of  April,  1902,  the  complainants 
presented  to  the  defendant  a  deed  for  the 
premises,  invited  him  to  take  possession  of 
the  land,  and  demanded  of   him   that  he 
should  pay  the  sum  of  $9,500,  adjust  tbe 
expenses  of  the  premises   up   to,  the  last- 
named  date,  and  secure  the  remaining  sum 
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of  $44,000  by  mortgage  or  mortgages  upon 
the  premises  agreed  to  be  conveyed,  bearing 
0  per  cent  per  annum  interest,  which  Invi- 
tations the  bill  alleges  the  defendant  refused 
to  accept  The  prayer  of  the  bill  is  that  the 
defendant  be  decreed  specifically  to  perform 
bis  agreement,  and  to  pay  to  the  complain- 
ants the  said  sum  of  $9,500,  with  interest 
from  April  1,  1902,  and  to  secure  by  mort- 
gage or  mortgages  upon  the  premises,  bear- 
ing interest  at  6  per  cent,  the  remaining  sum 
of  $44,000,  and  to  adjust  and  settle  with  the 
complainants  to  the  last-named  date  the  ex- 
penses of  the  complainants. 

The  defendant  answering  the  bill,  denies 
that  at  the  time  the  contract  was  made,  or 
since,  the  complainants  were  well  entitled  in 
fee  simple  to  the  lands  described  in  the  bill. 
He  admits  the  making  of  the  agreement  a 
copy  of  which  Is  set  forth  in  the  bill,  and  the 
payment  of  the  two  installments  of  the  con- 
tract price;  denies  the  complainants'  tender 
of  the  deed  and  invitation  to  the  defendant 
spetfiflcally  to  perform  the  contract  averring 
that  by  the  terms  of  the  contract  the  com- 
plainants agreed  to  convey  the  premises  clear 
of  all  incumbrances,  except  as  stated  in  the 
agreement;  and  that  at  the  time  of  the  al- 
leged tender  of  the  deed  the  premises  had 
been  incumbered  by  an  additional  mortgage 
for  $30,000,  placed  thereon  without  the 
knowledge  or  consent  of  the  defendant  The 
answer  of  the  defendant  expressly  avers  that 
the  agreement  is  so  indefinite  and  uncertain 
in  its  prescription  of  the  manner  in  which 
the  defendant  should  pay  and  satisfy  the 
purchase  price  of  the  land  as  to  be  entirely 
incapable  of  performance.  The  answer  re- 
cites that  clause  of  the  agreement  which 
provides  that  $44,000  of  the  purchase  price 
should  "be  secured  by  mortgage  or  mort- 
gages on  the  premises  bearing  six  per  cent 
per  annum  Interest,"  and  insists  that  the 
agreement  "wholly  falls  to  provide  for  how 
long  such  mortgage  or  mortgages  are  to  be 
drawn,  what  are  to  be  the  terms  and  condi- 
tions thereof,  or  when  and  how  payable,"  or 
In  fact  anything  to  disclose  with  certainty 
what  is  required  to  be  done  on  the  part  of 
the  defendant  to  constitute  a  compliance 
with  the  terms  of  said  agreement.  The  de- 
fendant prays  that  he  may  have  the  same 
benefit  as  If  he  had  demurred  to  the  com- 
plainants' bilL 

At  the  bearing,  the  bill  was  amended  by 
inserting  an  allegation  that  on  March  20, 
1901,  the  defendant  Informed  the  complain- 
ants that  he  would  not  carry  out  the  agree- 
ment at  the  time  named,  giving  as  his  reason 
for  the  refusal  that  he  had  not  the  money 
to  do  so.  The  defendant  amended  his  an- 
swer, denying  this  allegation.  The  cause 
came  to  bearing  on  these  pleadings. 

V.  a.  Styron,  Wm.  L  Garrison,  and  Jots. 
EL  GaskiU,  for  complainants.  C.  OL  Bab- 
cock  and  0.  K  Cole,  for  defendant 


GHBT,  V.  6.  (after  stating  the  facts).  The 
argument  of  this  cause  presents  but  two 
points.  The  first  is  whether  the  placing  of 
the  $30,000  mortgage  upon  the  premises  by 
the  complainants,  the  proposed  vendors,  after 
the  agreement  for  sale  had  been  made,  but 
before  the  time  had  come  for  its  performance, 
should  deprive  the  complainants  of  the  right 
to  a  decree  for  specific  performance,  in  Tiew 
of  the  fact  that  the  agreement  calls  for  a 
conveyance  of  a  title  free  from  all  incum- 
brance, except  as  stated  in  the  agreement 
The  practice  in  cases  seeking  specific  per- 
formance seems  to  have  established  the  rule 
that  it  is  sufilclent  if  the  party,  contracting 
to  sell  has  a  good  title  at  the  time  the  de- 
cree is  to  be  carried  into  effect,  the  direc- 
tion being  to  ascertain  whether  the  vendor 
can  make  a  title  under  the  decree,  not  wheth- 
er he  could  make  a  title  at  the  time  of  ex- 
ecuting the  agreement  Langford  v.  Pitt  2. 
Peere  Williams,  630  (affirmed  on  api>eal).  lo 
that  case  the  decree  directed  a  master  to  in- 
quire whether  the  plalntifC  (vendor)  can  make 
a  title,  and,  if  he  can,  the  purchase  money  to 
be  paid  by  defendants.  The  same  course  of 
procedure  was  observed  In  Braybrooke  v. 
Inskip,  8  Ves.  417,  in  which  the  litigati<ni 
turned  upon  exceptions  taken  to  the  mas- 
ter's report,  upon  such  a  reference.  In  Cof- 
fin V.  Cooper,  14  Ves.  205,  this  method  was 
recognized.  It  was  claimed  by  the  party  re- 
sisting performance  that  the  rule  was  ttat 
if  the  vendor  could  not  make  title  at  the  date 
of  the  master's  report  the  purchaser  has  a 
right  to  be  discharged.  Lord  Eldon  declared 
there  was  no  such  rule,  saying,  if  It  api>eared 
that  the  vendor,  upon  getting  in  a  term  or 
procuring  an  administration,  would  have  a 
title,  the  court  would  put  him  upon  terms  to 
do  speedily  the  thing  required  to  perfect  the 
title.  This  practice  has  received  the  ap- 
proval of  the  Court  of  Appeals  of  this  state 
in  Oakey  v.  Ctook,  41  N.  J.  Eq.  350,  7  AtL  495, 
where  it  declared  that  the  existence  of  mort- 
gages on  the  vendor's  property  was  not  a 
violation  of  the  covenant  to  convey  a  good 
title,  80  as  to  deprive  him  of  the  right  to  spe- 
cific performance;  that  he  was  only  required 
to  remove  the  Incumbrances  when  the  deeds 
should  be  delivered.  The  whole  case  shows 
that  the  defendant's  refusal  to  perform  was 
In  no  degree  based  upon  the  existence  of  the 
mortgage  Hen  placed  upon  the  premises  by 
the  complainants.'  If  those  mortgages  were 
presently  tendered  to  the  defendant  canceled, 
his  hostility  to  performance  upon  other 
grounds  would  remain,  and  from  every  indi- 
cation in  the  cause  would  be  just  as  strenu- 
ously maintained.  It  Is,  therefore,  of  no 
significance  that  when  a  deed  was  tendered 
the  defendant  this  mortgage  was  a  lien  on 
the  title.  He  was  invited  to  perform  the 
contract.  If  he  had  told  the  complainants 
that  he  was  willing  to  accept  the  deed  upon 
the  cancellation  of  the  mortgage,  and  the 
complainants  had  refused  to  obtain  it  to  be 
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canceled,  the  drcnmBtances  would  have  pre- 
sented a  different  aspect  It  dearly  appears 
that  the  defendant  was,  at  all  events,  deter- 
mined not  to  perform  the  contract  and  that 
he  made  kno\rn  this  determination  to  the 
complainants.  Under  such  circumstances 
there  was  no  need  of  a  formal  tender  of  a 
deed.  Maxwell,  Adm'r  of  Plttenger,  t.  Plt- 
tenger,  S  N.  J.  Eq.  156;  Oakey  t.  Cook,  41 
N.  J.  Bq.  363,  7  AtL  49S. 

The  second  contention  of  the  defendant, 
resisting  specific  performance  of  t^  con- 
tract, la  that  the  agreement  Itself  Is  so  un- 
certain and  Indefinite  In  Its  terms  that  this 
court  cannot  be  assured  of  what  the  parties 
intended  and  agreed  to  do,  and  is,  therefore, 
unable  to  make  a  decree  for  specific  perform- 
ance. This  objection  Is  based  on  the  clause 
which  declares  the  manner  In  which  pay- 
ment of  the  purchase  price  shall  be  made. 
The  agreement  Is  dated  May  29,  1901.  By  It 
the  whole  purchase  money  Is  declared  to  be 
$54,000,  which  it  Is  provided  shall  be  paid  by 
the  defendant  In  the  following  manner:  $250 
on  the  day  of  the  date  of  the  agreement 
May  29,  1901;  $250  on  June  3d  (then)  next; 
$9,500  on  the  delivery  of  the  deed  to  the  de- 
fendant on  or  before  April  Ist  (then)  next; 
and  "the  remaining  sum  of  $14,000  to  be  se- 
cured by  mortgage  or  mortgagee  on  said 
premises  bearing  six  per  cent  per  annum  in- 
terest." The  defendant  Insists  that  this  con- 
tract is  lacking  In  certainty  and  definlteness 
in  respect  to  the  terms  of  the  purchase  price, 
which  Is  one  of  the  essential  features  of  the 
contract;  that  the  terms  of  the  contract 
make  It  irialnly  manifest  that  the  parties  In- 
tended only  part  of  the  purchase  money  to 
be  paid  In  cash,  and  do  not  show  In  what 
mode  the  residue  should  be  paid.  In  the  case 
of  McKIbbin  v.  Brown,  14  N.  3.  Bq.  17,  Chan- 
cellor Green  said  that  no  specific  perform- 
nnce  of  a  contract  can  be  decreed  In  equity 
unless  It  be  actually  concluded  and  be  cer- 
tain In  all  Its  parts.  If  the  matter  still  rests 
In  treaty,  or  If  the  agreement  In  any  particu- 
lar be  uncertain  or  undefined,  equity  will 
not  Interfere.  The  learned  chancellor  de- 
clares that  this  doctrine  Is  uniformly  recog- 
nised In  all  the  cases,  Bnglish  and  American. 
On  appeal  to  the  Court  of  Errors  and  Ap- 
peals, the  decree  of  the  chancellor  in  that 
case  was  afi^lrmed.  15  N.  J.  Eq.  498.  In 
Brown  v.  Brown,  33  N.  J.  Bq.  651,  the  Court 
of  Appeals  declared  that  specific  perform- 
ance would  not  be  decreed  unless  the  exist- 
ence and  terms  of  the  contract  be  dearly 
proved.  If  it  be  reasonably  doubtful  wheth- 
er the  alleged  contract  was  finally  closed, 
equity  will  not  Interfere.  The  principle 
stated  appears  to  be  elementary.  No  deci- 
sions question  It  The  cases  submitted  to 
Judicial  determination  present  only  questions 
whether  the  particular  agreement  sought  to 
be  enforced  Is  in  Its  terms  so  definite  and 
«oncIuslye  that  the  rule  does  not  apply. 

An  examination  of  the  decisions  in  this 
state  which  have  applied  or  distinguished 


the  application  of  the  rule  will  aid  In  the 
solution  of  the  present  dispute.  In  the  Mc- 
KIbbin Case  the  contract  In  terms  declared 
that  the  complainant  should  have  the  privi- 
lege of  re-leasing  the  premises  for  a  named 
sum,  "and  that  the  times  or  credits  to  be 
given  by  the  defendant  [the  lessor]  to  the 
complainant  [the  lessee]  should  be  the  sub- 
ject of  arrangement  between  the  parties." 
Chancellor  Green  held  that  the  credits  to  be 
given  were  of  the  essence  of  the  contract; 
that  this  term  was  not  certain  or  defined  by 
the  agreement,  and  that  this  court  had  no 
power  to  decree  that  the  defendant  should 
re-lease  the  property  for  such  credits  of  pay- 
ment as  this  court  should  deem  reasonable 
and  Just;  that  in  such  case  this  court  would 
both  make  the  contract  and  compel  its  per- 
formance; and  he  refused  to  aid  the  com- 
plainant because  of  the  imcertainty  as  to  this 
phase  of  the  transaction.  His  ruling  was 
afllrmed  on  appeal.  In  that  case  the  con- 
tract by  actual  expression  declared  that  cred- 
its were  to  be  given,  and  that  they  were  to 
be  the  subject  of  future  negotiations  be- 
tween the  parties.  But  the  rule  under  dis- 
cussion Is  not  limited  to  contracts,  which 
in  express  terms  declare  that  credit  to  be 
given  shall  be  settled  by  further  bargaining. 
It  has  been  applied  In  all  cases  where,  by 
either  expression  or  fair  inference  from  the 
words  used,  it  appears  the  parties  have  not 
settled  the  question  of  credit  given  by  fixing 
upon  a  definite  time  for  payment  In  Potts 
y.  Whitehead,  20  N.  J.  Bq.  55.  the  all^^ 
contract  was  a  written  agreement  that  the 
complainant  should  for  80  days  have  the  re- 
fusal of  certain  lands  which  the  defendant 
agreed. to  convey  to  him  for  $20  per  acre; 
the  terms  to  be  $500  on  execution  of  the  deed, 
and  the  balance  on  mortgage  upon  the  land, 
with  interest  at  6  per  cent  The  complain- 
ant claimed  that  he  had  sent  the  defendant 
a  letter  (copy  of  which  was  produced),  say- 
ing he  had  twice  attempted  the  tender  of 
the  first  payment  upon  the  agreement  made 
between  them,  and  would  meet  the  defend- 
ant (at  named  hours  and  places),  "when  I 
shall  be  ready  to  make  tender  of  the  money 
and  execute  the  proper  agreement  thereup- 
on." Chancellor  Zabriskle  held  that,  if  this 
referred  to  executing  an  agreement  yet  nec- 
essary to  be  made  as  to  the  time  of  payment 
of  the  bond  and  mortgage  for  the.  balance  of 
the  purchase  money,  it  showed  that  an  im- 
portant part  of  the  essence  of  the  agreement 
—the  time  for  payment  of  that  balance— was 
not  yet  agreed  upon  (page  58);  that  although 
this  question  arising  from  the  want  of  desig- 
nation of  any  time  when  the  great  bnlk  of 
the  consideration  was  to  be  paid  was  tu>t 
raised  on  the  argument  it  was  too  promi- 
nent to  be  passed  without  notice;  that  the 
situation  left  a  substantial  and  material  part 
of  the  contract  yet  open  for  negotiation;  that 
it  was  a  settled  principle  that  equity  wiU 
not  enforce  a  contract,  any  material  part  of 
which  has  to  be  settled  by  negotiations  be- 
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tween  the  parties.  On  appeal  this  Judgment 
was  affirmed  by  the  Court  of  Appeals,  with- 
out, however,  expressing  any  opinion  on  this 
point.  23  N.  J.  Eq.  515.  In  the  case  of  Nleb- 
ols  V.  WlUiams,  22  N.  J.  Eq.  63.  the  alleged 
contract  was  in  writing,  and  the  complainant 
thereby  agreed  with  the  defendant  to  convey 
certain  lands  for  the  price  of  $150,000;  the 
defendant  agreeing  to  pay  that  sum  by  con- 
veying certain  specified  tracts  of  land,  valued 
at  190,500,  and  "by  executing  two  mortgages 
upon  the  property  conveyed  to  him— one  for 
950,000  and  one  for  $9,600."  It  was  not 
stated  when  these  mortgages  were  to  be  pay- 
able, or  whether  with  or  without  Interest,  or 
at  what  rate  of  interest,  nor  to  whom  they 
were  to  be  made.  Chancellor  Zabriskle  held 
that  it  was  evident'  that  some  time  was  to 
be  given  for  the  payment  of  the  mortgages; 
that  it  wa»  a  material  incident  of  the  con- 
tract, left  to  be  ascertained  by  subsequent 
negotiations;  that  a  mortgage  for  $50,000, 
payable  on  demand,  or  one  day  after  date, 
or  a  mortgage  conditioned  to  pay  that  sum 
10  years  after  date,  would  each  comply  with 
the  terms  of  the  credit  stated  in  the  bill,  and 
be  sustained  on  demurrer  to  the  bill  wbich 
sought  to  enforce  the  contract  In  each  of 
the  last  two  cases  the  lack  of  certainty  in 
the  alleged  contract  In  fixing  the  time  when 
a  credit  to  be  given  should  terminate  by  pay- 
ment of  tbe  purchase  price  was  held  to  be 
fatal  to  the  claim  for  Its  enforcement  by  spe- 
cific performance.  In  Oreen  v.  Richards,  28 
N.  J,  Bq.  32,  the  agreement  was  to  sell  a 
house  and  lot  for  $2,500,  and,  "when  there  is 
$500  iiaid  and  the  back  rent,  I  will  give  the 
deed  and  take  a  mortgage  for  $2,000."  Chan- 
cellor Zabriskle  recognized  tbe  force  of  the 
general  rule  that,  when  credit  is  to  be  given, 
and  the  contcact  omits  to  fix  a  time  of  pay- 
ment, the  contract  is  too  uncertain  to  be  spe- 
cifically enforced.  He  differentiated  this 
case  from  the  preceding  cases  of  McSUbbin 
V.  Brown,  Potts  v.  Whitehead,  and  Nichols 
V.  Williams,  supra,  declaring  that  In  those 
cases  it  appeared  to  be  the  intention  of  the 
parties  that  the  time  of  payment  should  be 
postponed;  that  in  tbe  case  before  him  there 
was  no  agreement  that  the  purchaser  should 
have  any  credit;  that  In  such  case  the  mort- 
gage should  be  made  payable  on  demand. 

Counsel  for  the  complainants  contends  that 
the  rule  refusing  specific  performance  where 
the  contract  gives  a  credit  without  fixing  a 
definite  time  for  payment  Is  only  applicaUe 
to  agreements  which  contain  a  clause  ex- 
pressly declaring  that  the  terms  of  the  credit 
to  be  given  shall  be  the  subject  of  future 
dealings  between  the  partly,  as  la  the  Mc- 
Eibbin  Case.  He  claims  that  In  all  other 
cases  this  court  should  follow  the  declaration 
of  Obancellor  Zabriskle  in  Green  t.  Richards, 
23  N.  J.  Eq.  86,  and  prevent  the  defeat  of  a 
fair  contract  by  a  technical  objection  by 
presuming  that  It  was  the  Intention  of  tbe 
parties  to  give  no  credit.  In  that  case  the 
learned  chancellor  considered  the  effect  of 


the  words  of  the  -contract  before  blm,  and 
declared  that  ttiere  was  no  agreement  for 
time,  and  that  the  purchaser  was  not  entitled 
to  credit    Having  thus  ascertained  tliat  the 
agreement  as  framed  by  the  parties  gave  no 
credit,  there  was  no  occasion  for  any  pre- 
sumption ascribing  bo  them  an  Intention  qot 
to  give  <a:edit.    The  learned  chancellor  had 
himself  decided  that  to  be  the  legal  effect  of 
tbe  face  of  tbe  contract     This  dictum   of 
Chancellor  Zabriskle  does  not  seem  to  accord 
with  the  view  expressed  by  the  Court  of  Ap- 
peals In  affirming  Richards  v.  Oreen,  23  N. 
J.  Eq.  640,  where,  on  the  point  in  question, 
that  court  declared  that,  "where  notblng  la 
said  about  the  credit  to  be  given,  and  there 
are  no  circumstances  from  which  an  infer- 
ence can  be  made  that  It  was  the  Intention 
of   tbe  parties   that  the  time  of   payment 
should  be  postponed,  the  money  Is  payable 
immediately.".   Here  is  a  clear  declaration 
by  the  unanimous  voice  of  the  Court  of  Ap- 
peals upon  a  point  directly  in  issue  that  the 
circumstances  of  each  case  are  to  be  con- 
sidered to  aiscertain  (if  necessary,  by  Infer- 
ence) whether  U  was  tbe  intention  of   the 
parties  that  the  time  of  payment  should  be 
postponed.    In  the  case  now  under  considera- 
tion the  clause  in  the  contract  which  deals 
.with   the   purchase  money  is  divided   into 
different  portions.     It  Is,  I  think,  quite  evi- 
dent that  the  parties  had  In  mind  one  thing 
to  be  done  wltb  reference  to  tbe  several  in- 
stallments (amounting  to  $10,000)  that  came 
due  prior  to  or  on  the  day  of  the  delivering 
the  deed,  wbich  were  to  be  paid,  and  quite 
another  thing  regarding  the  residue    ($44,- 
(XX)),  which  WHS  "to  be  secured  by  mortgage 
or  mortgages."    Tbe  portion  of  the  purchase 
money  which  it  was  provided  should  be  paid 
was  obviously  intended  to  be  paid  In  cash. 
The  residue  was  Just  as  obviously  not  In- 
tended to  be  paid  In  cash,  but  to  be  secured 
by  mortgage  for  some  unsettled,  unagreed 
term  of  credit    This  view  Is  supported  by 
the  proyislon  that  the  mortgage  or  mort- 
gages should  bear  G  per  cent  pae  annum  In- 
terest    If  it  had  been  Intended  that  the 
mortgage  or  mortgages  should  be  Instantly 
payable,  why  provide  that  they  should  bear 
Interest?      A    mortgage    Instantly    payable 
would  draw  Interest  by  operation  of   law, 
but  a  mortgage  payable  at  a  future  time 
would  draw  interest  only. from  the  time  the 
money  came  to  be  due,  unless  express  pro- 
vision therefor  be  made  In  the  mortgage. 
.The  Insertion  of  such  an  Interest  clause  sup- 
ports the  inference  that  a  credit  was  Intend- 
ed, and  that  this  provision  was  necessary  to 
entitle  tbe  complainants  to  Interest  on  that 
part  of  tbe  purchase  money  which  was  to  be 
secured  by  mortgage.    This  inference  is  also 
supported  by  the  fact  that,  it  It  was  Intended 
that  all  the  purchase  money  should  be  in- 
stantly payable  on  the  delivery  of  the  deed, 
there  was  no  occasion  for  any  provision  tor 
a  mortgage.    In  such  case  there  would  have 
been  no   "cemalning  sum  to  be  secured." 
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But  the  omlsBloiis  of  the  complainants'  con- 
tract to  fix  a  time  of  payment  la  not  the 
only  element  of  uncertainty  which  prevents 
Its  specific  performance.  That  contract  pro- 
vides that  the  sum  of  $44,000  should  be  ae- 
cured  by  a  mortgage  or  mortgages.  This 
phrasing  leaves  it  uncertain  whether  one 
mortgage  should  be  made,  or  what  number 
of  mortgages  more  than  one.  It  does  not 
prescribe  whether,  If  more  than  one  mort- 
gage should  be  given,  they  were  to  be  con- 
current or  successive  liens,  nor  whether  or 
uot  they  should  precede  all  other  mortgages, 
oor  what  should  be  their  precedence  between 
themselves.  It  Is  plainly  to  be  seen  that 
these  omitted  matters  were  intended  to  be 
arranged  between  the  parties  when  the  m(»rt- 
gage  or  mortgages  were  to  be  given. 

These  elements  of  uncertainty  affect  In- 
cidents of  the  contract  which  are  of  the  es- 
sence of  Its  obligation.  This  appears  at  once 
that  It  Is  attempted  to  formulate  a  decree 
(or  Its  specific  performance.  Counsel  for 
complainants.  In  his  argument,  proffers  him- 
self ready  to  accept  a  decree  "made  In  the. 
terms  of  the  agreement  for  a  mortgage  at 
the  rate  of  Interest  provided  and  tot  the  sum 
stipulated,  without  saying  on  the  face  of  the 
mortgage  whether  It  Is  on  demand,  or  for  a 
year,  or  for  any  other  stated  period,"  etc 
Counsel  for  the  defendant  at  once  replies 
that  this  proposition  assumes  that  there  Is  no 
difference  between  an  agreement  to  pay  mon- 
ey at  a  named  time  and  an  agreement  to  se- 
cure It. by  mortgage,  for  such  a  mortgage  as 
the  complainants  propose  would.  In  legal  ef- 
fect, be  payable  at  once,  precisely  as  were 
the  cash  Installments  of  the  purchase  price, 
thus  making  the  agreement  an  undertaking 
by  the  defendant  to  pay  at  once  the  whole 
purchase  price,  $64,000,  which  the  terms  of 
tbelr  contract  show  was  not  Intended  by  the 
parties.  It  may,  I  think,  be  well  asked  why, 
as  the  contract  was  to  secure  the  remaining 
$44,000  by  mortgage  or  mortgagee,  the  de- 
fendant should  be  obliged  to  give  a  single 
mortgage  for  the  whole  of  the  residue?  The 
contract  In  express  terms  declares  that  the 
remaining  purchase  money  shall  be  secured 
by  one  or  more  mortgages,  but  it  falls  to 
reserve  to  either  party  the  right  to  decide 
which  it  shall  be,  one  mortgage  or  two,  tea 
or  forty-four.  Both  parties  must  come  to  one 
mind  as  to  this  incident  before  the  con- 
tract can  be  enforced.  As  they  have  not 
done  so,  It  is  apparent  that  the  court  can- 
not setUe  this  incident  by  Its  decree  for 
specific  performance.  To  do  this  would  Im- 
pose upon  one  party  or  the  other  the  accept- 
ance of  a  term  which  was  not  finally  agreed 
upon  In  their  dealings,  and  not  expressed  in 
their  agreement  In  short,  the  complainants 
ask  the  court  both  to  make  a  contract  and 
decree  Its  enforcement  The  agreement  is, 
In  the  essential  particulars  named,  so  uncer- 
tain and  Inconclusive  that  no  decree  for  Its 
specific  performance  can  be  made. 

This   determination   lias  been  arrived  at 


Irrespective  of  tiie  verbal  testimony  which 
was  admitted  as  to  the  meaning  of  the  par- 
ties In  using  the  phrase  in  the  contract,  "the 
remaining  sum  of  $44,000  to  be  secured  by 
mortgage  or  mortgages  on  said  premises 
bearing  six  per  cent  per  annum  interest" 
That  testimony  was  admitted  over  objection 
on  the  ground  that  the  phrase  used  in  the 
written  contract  was  a  latent  ambiguity, 
such  as  might  be  explained  by  parol  proof. 
The  explanations  griven  in  the  testimony  of 
the  complainant  Moore,  If  they  are  to  be  con- 
sidered, do  not  aid  the  complainant's  cause 
as  to  the  certainty  of  the  agreement,  for  he 
declares  that  the  defendant,  the  other  party 
to  the  written  contract,  knew  that  he  was 
to  give  a  mortgage,  not  for  $44,000,  as  stated 
in  the  written  contract  which  they  signed, 
but  for  some  uncertain  sum,  to  be  afterwards 
ascertained,  being  such  portion  of  the  $44,000 
as  the  complainants  might  be  unable  to  place 
on  the  premises  on  first  mortgage.  In  one 
place  he  testified  that  the  mortgages  -were  to 
nm.  for  as  short  a  period  as  he  could  get 
them;  In  another  that  the  second  mortgage 
to  be  taken  from  the  defendant  was  to  run 
t<x  one  year.  In  one  place  be  says  this  was 
not  put  in  the  agreement  because  he  did  not 
know  how  much  the  second  mortgage  would 
be;  in  another  place  he. says  he  does  not 
know  why  It  was  not  put  there.  The  writ- 
ten contract  shows  no  such  agreement  The 
defendant.  In  bis  parol  testimony,  testifies 
that  the  complainants,  when  they  were  dis- 
cussing the  time  at  which  the  balance  of  the 
purchase  price  over  the  $10,000  should  be 
paid,  said:  "  'We  will  let  this  stay  open;  we 
will  agree  upon  It  later"— on  that  question- 
so  that  the  contract  was  made  without  time 
being  mentioned  whatever;"  that  no  time 
was  fixed;  that  the  complainant  said,  "Might 
give  a  flfst  mortgage  and  might  have  to  take 
a  second  mortgage."  The  certainty  of  those 
terms  of  the  agreement  which  is  here  In  ques- 
tion is  in  no  way  established  by  the  oral 
proofs. 

I  have  much  doubt  whether  the  written 
contract  shows  in  the  clause  imder  consid- 
eration such  an  ambiguity  In  its  meaning  that 
parol  proof  ought  to  have  been  admitted. 
The  testimony  offered  does  not  explain  or 
make  clear  the  supposed  ambiguous  phrase, 
but  goes  to  show  that  upon  that  particular 
term  of  the  contract  the  parties  never  did 
come  to  a  final  understanding,  and  left  it 
oi>en  for  subsequent,  conference  and  adjust- 
ment Whether  the  parol  proof  be  consid- 
ered or  ignored,  the  whole  effect  of  the  tes- 
timony goes  to  show  that  the  parties  have 
not  concluded  their  agreement  regarding  ei- 
ther the  numb«  of  the  mortgage  or  mort- 
gages to  be  given  for  the  $44,000  residue  of 
the  purchase  money,  or  the  time  when  It  or 
they  were  to  be  payable,  or  the  party  to 
whom  they  were  to  be  made,  or  indeed,  upoa 
{^ny  of  the  several  other  matters  above  dis- 
cussed, which  would  have  to  be  determined 
definitely  before  the  specific  performance  of 
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the  agreement  could  be  decreed.    The  com- 
plainants must  seek  ttielr  remedy  at  law. 

I  will  advise  a  decree  that  the  complalDr 
ants'  bill  be  dismissed,  with  costs. 


(68  N.  J.  L.  671) 

QUINN  T.  BOARD  OP   POLICE  COM'ES 

OF  JERSEY  CITY. 
(Supreme  Court  of  New  Jersey.    July  23,  1903.) 

POLICE  COMMISSIONERS— TRIAL  OP  OFFICERS 
— EVIDENCE. 

1.  The  return  of  the  finding  and  judgment  of 
a  board  of  police  commissioners  upon  the  trial 
of  an  officer  upon  a  Charge  of  neglect  of  duty 
cannot  be  contradicted  by  evidence  taken  un- 
der a  general  rule  to  talie  testimony. 

(Syllabus  by  the  Court) 

(Certiorari  by  the  state,  on  the  prosecution 
of  John  Quinn,  to  the  board  of  police  com- 
missioners of  Jersey  City.  Judgment  af- 
firmed. 

Argued  June  Term,  1903,  before  GARRI- 
SON and  GARRBTSON,  JJ. 

William  H.  Speer,  for  prosecutor.  John  Q. 
Queen,  for  defendant 

GARRETSON,  J.  The  certiorari  brings 
ap  the  trial  conviction  and  sentence  of  the 
prosecntor,  a  police  sergeant  of  Jersey  City, 
by  the  board  of  police  commissioners  of  that 
city,  upon  a  charge  of  neglect  of  duty.  The 
return  contains  the  evidence  presented  to 
the  commissioners  upon  the  trial,  and,  while 
It  is  properly  no  part  of  the  return,  an  ex- 
amination of  it  shows  to  our  satisfaction  that 
the  police  commissioners  might,  from  a  con- 
sideration of  the  evidence,  have  reached  the 
conclusion  that  the  defendant  Vas  guilty  of 
the  charge.  The  prosecutor,  however,  at- 
taclcs  the  finding  and  sentence  of  the  com- 
missioners upon  the  ground  that  tiie  Judg- 
ment and  sentence  as  returned  are  not  the 
true  Judgment  and  sentence  of  the  commis- 
sioners, and  he  does  It  in  this  way:  Upon 
an  ordinary  rule  to  take  testimony,  the  pros- 
ecutor took  the  evidence  of  witnesses  to  show 
that  at  the  meeting  at  which  the  prosecutor 
was  tried  and  sentenced  the  president  of  the 
commissioners  stated  that  their  conclusions 
were  different  from  those  shown  by  the  re- 
turn. The  return  of  the  Judgment  must  In 
the  first  instance,  be  regarded  as  conclusive. 
If  the  prosecutor  thinks  it  is  not  true,  his 
course  Is  to  apply  to  the  court  alleging  a 
diminution  of  the  record,  and  procure  an 
order  upon  the  person  in  whose  custody  the 
record  is  to  certify  whether  the  rec<n:d  is  not 
as  the  prosecutor  claims,  and,  If  it  la  certified 
that  the  record  is  as  originally  returned,  then 
it  implies  absolute  verity,  and  cannot  be  con- 
tradicted by  evidence  taken  on  rule  to  take 
testimony.  As  to  the  proper  practice,  see 
South  Brunswick  v.  Cranbury,  52  N,  J.  Law, 
298,  19  Atl.  787.  See,  also,  Scott  ▼.  Beatty, 
23  N.  J.  Law,  259;  Parseli  v.  State,  SO  N.  J. 
Law,  680;  Wahrman  v.  Horan,  46  N.  J.  Law, 
465. 

The  judgment  below  Is  affirmed,  with  costs. 


(«  N.  J.  B.   2DT) 
DU  BOIS  T.  BORMANN  et  aL 
(Court  of  Chancery  of  New  Jersey.    July  26, 
1903.) 

SPECIFIC    PERFORMANCE— SALE    OF    PBR80N- 
ALTY— DEFECT  OF  TITLE. 

1.  An  alleged  contract  was  made  under  the 
belief  of  the  proposers  that  they  owned  and 
had  power  to  sell  the  subject-matter  ot  the 
contract  The  acceptor  of  the  proposal  re- 
ceived and  accepted  it  under  that  belief.  In 
actual  fact  the  proposers  had  neither  title  to 
the  subject-matter  of  the  sale  nor  power  to 
sell  it.  Held,  the  parties  were  incapable  of 
making  an  agreement  for  sale.  No  decree  can 
be  made  to  enforce  the  specific  performance  of 
such  an  attempted  agreement 

(Syllabus  by  the  Court) 

Bill  by  Joslah  8.  Dn  Bols  against  Herman 
Bormann  and  others,  executors  of  Annie 
Malsch.     Dismissed. 

Spencer  Simpson,  for  complainant  G. 
Dore  Cyogswell,  for  defendant  Industrial  Mfg. 
Co.  Matthew  Jefferson  and  John  W.  Wes- 
cott  for  defendants  Herman  Bormann  and 
Philip  C.  Adams,  executors. 

GREY,  V.  a  (orally).  I  can  dispose  ot  this 
matter  now.  Tiie  case  has  been  elaborately 
tried,  and  the  principles  which  must  control 
In  the  disposition  of  it,  I  think,  are  quite  ap- 
parent. The  bill  is  filed  by  Joslah  S.  Du 
Bols  against  Herman  Bormann  and  Philip 
0.  Adams,  executors  of  the  last  will  of  An- 
nie Malsch,  and  also  against  the  Industrial 
Maiiufaetoring  (Company,  a  defendant  who 
makes  no  substantial  defense,  and  appears 
to  be  a  defendant  solely  for  the  purpose  of 
preventing  the  transfer  of  some  of  its  own 
stock.  The  purpose  of  the  bill  Is  to  compel 
the  defendants  to  transfer  to  the  complain- 
ant two  certificates,  Nos.  1  and  30,  of  the 
capital  stock  of  the  Industrial  Manufactur- 
ing (Company  (one  certificate  Is  for  110 
shares,  and  the  other  for  40  shares),  and  also 
all  the  right  and  interest  of  Frank  Malsch, 
deceased,  in  and  to  certain  royalties  for  the 
use  of  patents.  There  Is  a  restraint  out 
maintaining  the  status  quo  until  the  dispo- 
sition of  the  case  by  the  court  The  shares 
of  stock  In  question  are  claimed  by  the  bill 
of  complaint  to  be  the  subject-matter  of  the 
contract  sought  to  be  enforced  In  this  suit 
This  contract  Is  evidenced  by  two  letters 
set  out  in  words  and  figures  on  the  face  of 
the  bill.  The  first  letter  is  dated  April  22, 
1902,  addressed  "Mr.  J.  S.  Du  Bols,"  and 
tenders  to  Mr.  Du  Bois  the  Interest,  shares, 
and  royalties  belonging  to  the  Malsch  es- 
tate, to  be  conveyed  to  him  for  f  1,000  with- 
in one  year.  "We  as  executors  are  willing 
to  give  you  this  option,  and  you  can  secure 
the  shares  &c.  by  paying  cash.  We  are 
very  truly,  Herman  Bormann,  Philip  C 
Adams,  Executors."  This  letter  was  re- 
ceived and  replied  to  by  another  dated  April 
28,  1902,  signed  by  the  complainant  Mr.  Du 
Bois,  addressed  "Messrs.  Herman  Bormann 
and  Philip  O.  Adams,  executors  of  the  estate 
Of  Frank  Malsch,  deceased."    This  \eXtex  of 
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Mr.  X>u  Bois  acknowledges  the  receipt  of 
the  above  letter  of  April  22d,  and,  wltbout 
suggesting  any  variance  from  the  terms  of 
the  sale  offered  by  that  letter,  accepts  them. 

Judge  Wescott:  Tour  honor  reads  the  let- 
ters as  addressed  to  the  executors  of  Frank 
Malsch. 

THE  VIOB  CHANCBUiOR:  That  Is  cor- 
rect. I  have  examined  the  original  letter. 
It  Is  addressed  "Messrs.  Herman  Bormann 
and  Philip  CL  Adams,  executors  of  the  es- 
tate of  Frank  Malsch,  deceased,"  The  copy 
set  ont  on  the  face  of  the  bill  is  a  correct 
copy. 

The  defendants  are  stated  in  the  bill  to  be 
executors  of  the  last  will  of  Annie  Malsch, 
deceased.  The  bill  prays  that  specific  per- 
formance of  the  agreement  set  forth  in  the 
two  letters  may  be  decreed  against  the  de- 
fendants Herman  Bormann  and  Philip  G. 
Adams,  executors,  as  aforesaid,  directing  the 
defendants  to  convey  the  stock  and  the  right 
to  the  royalties  to  the  complainant,  and  prays 
that  the  defendants  in  the  meanwhile  be 
enjoined  from  disposing  of  these  shares  of 
stock,  etc.  The  defendants  Bormann  and 
Adams  answer  the  bill,  admit  they  are  the 
executors  of  the  last  will  of  Annie  Malsch, 
and  that  part  of  the  assets  claimed  by  the 
executors  as  belonging  to  the  estate  of  Annie 
Halsch  were  the  150  shares  of  stock.  They 
also  admit  the  writing  of  the  letters  quoted 
above  in  the  complainant's  bill,  but  they 
deny  that  the  effect  of  those  letters  was  to 
make  a  contract,  and  assert  that  they  simply 
gave  an  option  to  the  complainant.  They 
say  no  consideration  was  paid,  and  that  the 
two  letters  Imposed  no  contractual  obliga- 
tions upon  the  defendants.  They  also  admit 
that  the  complainant  tendered  the  money  re- 
ferred to  In  the  letters  as  the  purchase  price. 
Their  answer  then  alleges  that  false  repre- 
sentations were  made  by  complainant  as  to 
the  financial  condition  of  the  Industrial 
Manufactnrlng  Company,  whose  stock  was 
the  subject-matter  of  the  sale,  and  the  in- 
timation is  that  the  option  was  secured  by 
these  false  representations.  This  portion  of 
the  answer  is  a  very  meager  presentation  of 
facts  upon  which  to  base  a  defense  on  the 
ground  of  fraud;  but,  taking  the  whole  case, 
and  the  fair  intendments  which  may  be 
made  from  the  pleading,  I  think  it  may  be 
taken  to  be  a  challenge  of  the  alleged  con- 
tract (claimed  by  the  two  letters)  on  the 
ground  that  it  was  obtained  by  false  and 
fraadolent  representations. 

On  this  case  so  made  the  parties  have 
come  to  a  hearing,  and  the  first  question  is 
whether  or  not  the  two  letters  amount  to  a 
contract  There  to  proof  that  after  the  two 
letters  were,  written— that  is,  after  the  prop- 
osition had  been  made  by  Messrs.  Bormann 
and  Adams  to  Mr.  Du  Bois  by  their  letter  of 
April  22d,  and  after  Mr.  Du  Bois,  by  his 
letter  of  April  28th,  had  accepted  it— the 
defendants,  at  a  somewhat  later  period,  made 
an  effort  to  rescind  the  option,  as  they  claim- 


ed It  to  be.  The  point  the  defendants  make 
as-  to  the  legal  effect  of  the  two  letters  to  a 
question  of  law  as  to  the  construction  of  the 
two  writings,  which  clearly  show  their  mean- 
ing on  the  face  of  the  papers.  For  this  rea- 
son I  refused  to  hear  any  parol  evidence  up- 
on this  point  of  the  case  to  define  the  mean- 
ing of  these  letters.  It  to  admitted  by  the 
pleadings  that  they  were  written,  sent,  and 
received.  There  to  no  ambiguity  about  their 
meaning.  No  parol  proof  as  to  contempora- 
neous dealings  regarding  thto  contract  can  be 
received.  On  this  phase  of  the  case  I  am 
of  the  opinion  that  the  writing  of  the  letter 
of  proposition,  and  the  accepting  it  exactly 
in  the  terms  in  which  it  was  addressed,  con- 
stituted, after  the  acceptance,  a  contract.  It 
then  remained  only  for  the  party  accepting  to 
pay  or  tender  the  purchase  money  at  any 
time  within  a  year  from  April  10,  1902,  the 
period  named  for  Its  payment  It  did  not  lie 
at  the  choice  of  the  defendants  to  rescind 
their  contract  at  their  mere  choice  by  giving 
notice.  The  agreement  did  not  Impose  up- 
on the  complainant  an  obligation  to  pay  any 
money  at  the  time  of  entering  into  the  con- 
tract By  the  two  letto-s  which  made  the 
contract  the  complainant  was  allowed  one 
year  to  make  the  payment  of  the  purchase 
price.  A  tender  of  that  price  was  made 
within  the  year.  This  to  admitted  by  the 
defendants'  answer.  The  contract  so  far  as 
tender  of  the  price  was  concerned,  thus  be- 
came finally  obligatory  upon  the  defendants. 

The  other  defense  to  put  upon  the  ground 
that  the  contract  and  letters  were  obtained 
from  the  defendants  by  fraudulent  represen- 
tations. The  defendants  claim  that  the  com- 
plainant misled  the  -  defendants  at  the  time 
they  wrote  tbehr  letter  of  April  22, 1902,  offer- 
ing to  sell  the  stock,  etc.,  by  false  state- 
ments to  the  effect  that  the  financial  capacity 
of  the  Industrial  Manufacturing  Company, 
whose  stock  was  the  subject-matter  of  the 
sale,  was  so  greatly  Impaired  that  it  was  on 
the  verge  of  insolvency.  The  representations 
shown  to  have  been  made  were  to  a  very 
considerable  extent  matters  of  opinion  and 
Judgment  as  to  the  future  prospects  of  the 
company.  It  has  been  shown  tirnt  the  com- 
pany was,  in  and  about  April,  1902,  in  ac- 
tual fact  threatened  with  such  serious  losses, 
and  was  by  pending  suits  attacked  In  such 
a  way  that  it  was  in  s  very  doubtful  finan- 
cial situation.  The  weight  of  the  testimony 
goes  to  show  that  the  consideration  of  the 
contract  evidenced  by  the  two  letters  was  a 
general  settlement  of  outstanding  claims 
which  the  parties  had,  as  they  thought, 
against  each  other,  and  which  they  sought  to 
adjust  by  entering  into  the  general  settle- 
ment Indicated  by  the  two  letters.  Fraud  to 
neither  sufiiclently  alleged  nor  proved. 

This  disposes  of  the  Issues  whldi  were 
raised  by  the  pleadings,  and  all  that  were 
raised  by  the  evidence  except  one.  That  one, 
however.  Is  absolutely  vital  and  controlling. 
The   original    contract   or   proposition    was 


Digitized  by 


Google 


636 


65  ATLANTIC  HEPORTBB. 


(N.J. 


plainly  made  ondec  a  mistake— a  mistake  as 
to  the  legal  status  of  the  parties.  It  was 
also  accepted  under  a  mistake.  This  cause 
Is  not  being  tried  for  the  correction  of  any 
mistake.  The  present  question  Is  limited  to 
the  claim  to  enforce  speclflcally  a  contract. 
But  the  mistake  made  is  irremediable  be- 
cause of  lack  of  power  in  the  parties  to  cor- 
rect It  The  mistake  happened  in  tills  way: 
The  contract  in  this  case  is  based  vpoa  the 
two  letters  above  recited.  The  first  letter  is 
addressed  to  "Mr.  J.  S.  Du  Bois."  The  writ- 
ers in  the  body  say  "we  as  executors,"  but 
they  do  not  say  of  what  they  were  executors. 
They  sign  themselves  "Herman  Bormann, 
Philip  C.  Adams,  Executors."  In  point  of 
fact  the  proof  is  undisputed  that  they  were 
the  executors  of  the  last  will  and  testament  of 
Annie  Malsch.  There  Is  no  pretense  of  proof 
that  they  were  the  executors  of  anything 
else.  The  acceptance  letter  is  addressed 
'Messrs.  Herman  Bormann  and  Philip  C. 
Adams,  executors  of  the  estate  of  Frank 
Malsch,  deceased,"  and  Is  signed  "Joslah  S. 
Du  Bols."  There  is  nothing  to  show  that 
there  was  any  fraud  or  misrepresentation  as 
to  the  capacity  in  which  the  defendants  act- 
ed. The  testimony  is  clear  that  these  par- 
ties each  of  them  supposed  that  at  the  time 
of  the  writing  of  these  letters  the  defendants 
Bormann  and  Adams  had  authority  to  dis- 
pose of  the  property  with  which  they  dealt. 
But  It  plainly  appears  on  the  face  of  the  let- 
ters themselves  that  the  defendants  Bor- 
mann and  Adams  were  executors  of  the  will 
of  Annie  Malsch.  The  proof  is  also  undis- 
puted that  the  stock  and  royalties  belong 
to  the  yet  unadmlnlstered  estate  of  Frank 
Malsch,  deceased.  Mr.  Du  Bois  addressed 
Messrs.  Bormann  and  Adams  in  his  letter  of 
acceptance  as  "executors  of  the  estate  .  of 
Frank  Malsch."  In  actual  fact  the  defend- 
ants were  not  executors  of  Frank  Malsch's 
estate,  and  had  no  estate  in  or  control  over 
Its  assets.  Du  Bois  believed  they  could  and 
did  act  for  that  estate.  The  result  was  that 
the  minds  of  the  parties  to  the  supposed  con- 
tract never  in  fact  met  in  any  agreement. 
The  two  letters  entirely  failed  to  make  any 
contract  at  all.  The  ownership  of  these  two 
certificates  of  stock,  which  is  the  substantial 
subject-matter  in  litigation,  was  in  the  unad- 
mlnlstered estate  of  Frank  Malsch.  The  cer- 
tificates on  their  face  show  that  they  were 
issued  to  him.  There  is  no  Indorsement  or 
other  disposition  of  those  certificates  which 
indicates  that  they  were  in  any  manner  trans- 
ferred or  held  capable  of  transfer  from  Frank 
Malsch  or  from  his  representatives.  He  died 
possessed  of  these  certificates,  and  the  own- 
erslilp  of  them,  as  part  of  personal  property 
of  his  estate. 

The  law  is  entirely  clear  that  title  to  the 
goods  and  chattels  of  a  decedent  who  dies 
intestate  go  first  to  the  administrator,  or,  U 
the  decedent  dies  testate,  to  the  executor, 
for  the  payment  of  his  debts.  They  remain 
In  the  custody  and  ownership  of  the  admin- 


istrator (altbough  the  distributees  may  lie 
entitled  to  them  ultimately),  but  they  cannot 
go    to ,  the    distributees    (unless    possibly 
through  specific  gift  by  will)  until  the  de- 
cedent's debts  are  paid  and  distribution  is 
made.     The  property  of  Frank   Malsch  in 
these  certificates  and  in  the  royalties  came 
to  Mrs.   Annie  Malsch   when  she  took  out 
letters   of  administration  on  the  estate  of 
Frank  Malsch.    She  was,  as  administratrix, 
entitled  to  have  and  to  take  and  dispose  of 
those  shares;    but  that  function  has  to  be 
exercised  during  her  life.    She  died  about  six 
months  after  she  had  undertaken  the  admin- 
istration, and  before  she  had  done  any  act 
which  affected  the  title  or  ownersliip  of  these 
shares  or  royalties,  ete.,  now  the  subject-mat- 
ter of  litigation.    When  she  died  the  whole 
administration  of  the  estate  of  Frank  Malsch 
appears    to    have    been    entirely    unsettled. 
There  was  an  undertaking  to  administer  it, 
but  no  performance.    On  her  death  the  un- 
admlnlstered assets  of  Frank  Malsch's  estate 
should  have   gone  to   an  administrator  de 
bonis  non  of  his  estate,  who  should  have 
been  appointed  to  succeed  Mrs.  Malsch.  This 
was  not. done.     There  is  nothing  to  show 
whether  Frank  Malsch's  estate  is  solvent  or 
insolvent    There  is  no  sufficient  proof  show- 
ing whether  he  died  either  with  kindred  or 
without  kindred.    Some  testimony  has  been 
.offered  by  the  complainant  to  show  that  he 
died  without  kin,  and  on  this  to  predicate  a 
claim  that  his  widow  became,  under  the  act 
of  May  11,  1897  (Laws  1897,  p.  362),  entiUed 
to  all  his  estate.    The  proof  upon  tliat  point 
is  quite  insufficient    Mr.  Bormann  was  the 
only  witness  who  testified  on  the  jioint    He 
Is  not  proven  to  have  been  so  related  to 
Frank  Malsch  that  his  testimony  is  conclu- 
sive.   As  given.  It  does  not  negative  the  prob- 
ability that  Frank  Malsch  did  leave  some 
next   of    kin.     Mr.    Bormann   aflSrmatlTely 
proved  that  Frank  Malsch  bad  a  brother.  He 
says    the   brother   disappeared   many   yean 
ago.    But  no  proof  is  given  of  the  brother's 
death,  or  that  he  left  no  issue.    There  has 
been  no  attempt  to  exhaust  the  situation  ag 
to  possible  next   of  kin  of   Frank   Malsch. 
The  statute  of  1897,  which  gives  the  prop- 
erty of  a  decedent  who  dies  without  Ichidred 
to  bis  surviving  widow,  only  operates  when 
It  appears  that  there  are  no  next  of  kin,  no 
matter  bow  remote,  of  the  decedent    So, 
also,  the  portion  given  to  the  widow  by  that 
statute  is  what  remains  after  the  payment 
of  the  decedentis  debts;    that  is,  the  81l^ 
plusage  of  his  estate.    It  has  never  yet  been 
ascertained  that  there  was  any  surplusage 
of   Frank  Malsch's  estate.    -He  may  have 
owed  debts  which  would  take  the  whole  of 
this  property.    Nothing,  In  such  case,  would 
come  to  the  surviving  wife.     There  Is  no 
claim  that  the  complainant  accepted  an^ 
proposition  of  the  executors  of  Mrs.  Malsch 
to  sell  the  Interest  which,  as  Frank  MalBcli's 
widow,  she  might  have  in  the.  sarpluaage  of 
his  estate.    What  the  complainant  accepted 
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ynB,  u  he  thought,  a  proposition  from  the 
representatlvea  of  Frank  MaUch's  «BCate  to 
aell  the  stock,  etc.,  of  which  he  died  seised. 

The  complainant  asks  that  this  conrt  shall 
assume  that  Frank  Malsch's  estate  has  been 
settled,  his  debts  paid,  and  the  surplusage 
of  his  estate  distributed,  and  that  In  that 
distribution  the  stock  here  In  question  and 
the  right  to  the  royalties  were  given  to  the 
surviving  wife,  becoming  part  of  her  estate, 
and  that  her  executors  dealt  with  that  stock, 
etc.,  the  letters  were  claimed  to  make  a  con- 
tract for  sale.  This  Is  impossible.  The  par- 
ties themselves  did  not  at  the  time  they 
acted  so  deal  with  each  other.  The  com- 
plainant, as  stated,  mistakenly  supposed  he 
was  dealing  with  executors  of  Frank  Malsch's 
estate.  The  executors  of  Annie  Malsch's  will 
mistakenly  believed  they  could  dispose  of 
the  stock,  etc.,  when  they  had  In  fact  no 
power  to  deal  with  It  Bach  acted  under  a 
fatal  mistake.  Nothing  can  be  done  In  this 
iult  to  aid  the  parties. 

The  bill  must  be  dismissed,  and,  Inasmucti 
as  the  defendants,  by  objections  In  the  na- 
ture of  a  demurrer  ore  tenus,  challenged  the 
complainant's  right.  It  should  be  with  costs. 


06  R.  I.  W) 

SPBNCBB  ft  aL  t.  BPENGBR  et  aL 

(Soprema  Oonrt  of  Bhode  Island.    Jime  18, 
1903.) 

WILtS-CONTRACT  TO  DBVISH)  PROPHRTT— 
VAUDITT  —  CONSIDBRATION— SCPFICIBNCY— 
▲TTACKINa  PR0BATB-8UIT  IN  BQUITT— 
WAITBR.  • 

1.  One  may  make  a  valid  agreement  to  ffi*- 
pose  of  his  property  in  a  particnlar  way  by  will. 

2.  A  contract  by  one  to  dispose  of  his  prop- 
erty in  a  particular  way  by  will  may  be  en- 
forced in  equity,  after  his  decease,  against  his 
heirs,  devisees,  or  personal  lepiesentatives. 

3.  Where  plaintiff  left  his  business  and  travel- 
ed across  the  continent,  taking  with  him  his 
father  to  see  the  tatter's  brother,  and  examined 
the  business  of  the  brother,  at  an  expense  of 
time  and  money,  in  consideration  of  an  agree- 
ment bv  the  brother  to  devise  plaintiff  his  prop- 
erty, toe  consideration  was  sntBcient  to  sup- 
port the  promise^ 

4.  Performance  of  the  acts  constituting  the 
consideration  for  another's  agreement  to  devise 
property  to  the  one  doing  the  acts  is  sufficient 
to  remove  the  transaction  from  the  statute  of 
frauds. 

5.  An  appeal  from  the  probate  of  a  will  of 
one  who  nnd  agreed  with  appellant  to  devise 
him  all  testator's  property,  and  which  agree- 
ment had  been  violated  by  the  will,  did  not 
bar  appellant  from  bringing  a  suit  In  eqni^ 
to  have  the  devisees  and  legatees  under  the  wiU 
declared  tmstees  for  his  benefit 

Bill  in  equity  by  Lincoln  X>.  Spencer  and 
others  against  Edward  P.  Spencer  and  others 
to  have  the  legatees  and  devisees  under  the 
Trill  of  Obadlah  Brown  Spencer  declared 
trustees  for  complainant  Demurrer  over- 
ruled. 

Argued  before  STINESS,  C.  J.,  and  TII> 
LINGHAST  and  DOUGLAS,  JJ. 

f  4.  8m  Frands,  Btatnte  of,  voL  S,  C«iit.  Die.  II 
an,  tot,  tu,  S14. 


Winiam  M.  P.  Bowen  and  O.  Waid  Kemp, 
for  complalnanta  Willhtm  B.  W.  Hallett,  for 
respondents. 

STINESS,  a  J.  The  substantial  allega- 
tions of  the  bill  to  be  considered  on  demurrer 
are  that  Lincoln  Dyer  Spencer  and  his  uncle 
Obadlah  Brown  Spencer  made  a  contract  In 
writing  In  1894,  in  consideration  of  the  prom- 
ise of  Lincoln  that  he  would  keep  the  prop- 
erty of  said  Obadlah  in  the  Spencer  name 
as  long  as  possible,  that  said  Obadlah  would 
make  his  will,  and  leave  all  his  estate,  ex- 
cept a  legacy  of  $200,  to  said  Lincoln;  that 
lincoln  was  Informed  by  Obadlah  In  1894 
that  he  had  made  his  will  as  stated,  accord- 
ing to  said  promise;  that  the  complainant 
Bhodes  Vaughn  Spencer  was  bom  later,  in 
the  year  1894,  and  in  1898  said  Lincoln  and 
Obadlah  again  contracted  In  writing,  In  con- 
sideration that  Lincoln  would  leave  his  busi- 
ness In  Seattle,  Wash.,  go  to  East  Green- 
wich, taking  his  father  (a  brother  of  Oba- 
dlah) to  visit  the  latter,  and  for  Lincoln  to 
see  how  Obadlah  conducted  his  business, 
and  whether  said  Lincoln  would  be  content 
to  leave  the  West  and  to  settle  down  to  said 
Obadlah's  business  and  run  it,  said  business 
being  a  60-year  contract  for  teaming  for  the 
Bast  Greenwich  Bleachery;  that  said  Oba- 
dlah had  made  his  will,  giving  all  but  $200 
to  said  Uncoln  for  life,  and  after  his  death 
to  said  Bhodes;  that  subsequently,  pursuant 
to  said  contract,  Lincoln  left  his  business  at 
Seattle,  and  brought  his  father,  then  living 
in  Nebraska,'  to  Eiast  Greenwich,  that  said 
Obadlah  might  see  them,  and  that  Lincoln 
might  learn  about  said  business,  expending 
thereby  about  $1,000;  that  Lincoln  then  in- 
formed Obadlah  that  he  was  content  to 
leave  the  West  on  Obadlah's  decease,  and 
to  take  his  business.  Obadlah  died  January 
12,  1902,  leaving  a  will  dated  March  19, 
1901,  giving  all  his  estate,  after  certain  lega- 
cies, to  his  daughter  Mary  Lena  Spencer, 
which  will  has  been  duly  proved.  The  bill 
asks  that  the  legatees  and  devisees  under  the 
will  may  be  declared  to  be  trustees  for  the 
complainants  of  the  estate  left  by  said 
Obadlah,  and  that  they  convey  the  same  to 
the  complainants. 

To  the  case  of  Whiton  ▼.  WMton.  4  Prob. 
Bep.  Ann.  522,  Is  added,  on  page  542,  a  com- 
prehensive note  covering  the  question  raised 
by  this  demurrer.  It  is  there  stated  that  the 
weight  of  authority  is  in  favor  of  the  posi- 
tion that  a  man  may  make  a  valid  agreement 
to  dispose  of  his  property  In  a  particular  way 
by  will,  and  that  such  contract  may  be  en- 
forced in  equity,  after  bis  decease,  against 
his  heirs,  devisees,  or  personal  representa- 
tives. Dlcken  v.  McKlnley,  168  111.  822,  46 
N.  B.  134,  64  Am.  St  Bep.  471;  Newton  t. 
Newton,  46  Minn.  85,  48  N.  W.  450;  Gall  r. 
Gall,  64  Hun,  600,  19  N.  Y.  Supp.  332;  Shake- 
speare ▼.  Markham,  72  N.  T.  400;  Carmlchael 
▼.  Carmlchael,  72  Mich.  86,  40  N.  W.  173,  1 
L.  B.  A.  696,  16  Am.  St  Bep.  628.  In 
Beach's  Mod.  Eq.  Juris.  |  602,  It  is  said:    "It 
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is  well  settled  that  equity  has  Jurisdiction  to 
decree  specific  performance  of  a  contract  to 
make  a  will."  The  theory  on  which  courts 
proceed  is  to  construe  the  contract  to  bind 
the  property  so  far  as  to  fasten  a  trust  on 
it  in  favor  of  the  promisee,  and  to  enforce  It 
against  heirs  and  representatives,  or  others 
charged  with  notice  of  the  trust  There  can 
tie  no  difference  in  principle  between  con- 
tracts to  be  performed  in  life  or  at  death. 
While  it  is  true  that  contracts  of  the  latter 
class  may  afford  opportunity  for  fraud,  one 
party  being  dead,  and  that  courts  will  there- 
fore require  strict  proof  both  of  contract  and 
consideration,  on  the  other  hand  one  may  se- 
cure advantages  in  life  under  a  contract, 
with  little  care  as  to  a  breach  at  Ills  death. 
The  obligations  of  a  contract,  however,  are 
the  same  in  either  case. 

Like  all  other  contracts,  one  of  the  kind 
before  us  must  be  supported  by  legal  consid- 
eration. The  bill  alleges  that  the  complain- 
ant left  his  business,  came  across  the  con- 
tinent, brought  his  father  to  see  his  brother, 
the  deceased,  and  examined  the  business,  at 
an  expense  of  much  time  and  money,  by  the 
request  of  said  Obadlah,  and  as  a  condition 
to  the  contract.  In  Wellington  v.  Apthorp, 
145  Mass.  69,  13  N.  E.  10,  a  trip  to  Califor- 
nia, at  request  of  testatrix,  was  held  to  be 
consideration  for  an  agreement  to  leave  a 
legacy  of  $5,000. 

The  next  question  is  whether  the  contract 
is  void  under  the  statute  of  frauds.  Clearly, 
not  on  demurrer,  because  the  bill  alleges  a 
contract  in  writing.  But  even  without  that, 
the  general  rule  applies  that,  when  there  has 
been  part  or  full  performance  on  one  side, 
the  statute  does  not  apply.  Van  Dyne  y. 
Vreeland,  11  N.  J,  Bq.  370;  Van  Duyne  v. 
Same,  12  N.  J.  Eq.  142;  Davison  v.  Davi- 
son, 13  N.  J.  Eq.  246;  Pflugar  v.  Pultz,  43 
X.  J.  Eq.  440,  11  AU.  123;  Manck  v.  Melton, 
64  Ind.  414;  Kofka  v.  Roslcky,  41  Neb.  328, 
59  N.  W.  788,  25  L.  R.  A.  207,  43  Am.  St. 
R^.  685;  Gupton  v.  Gupton,  47  Mo.  37; 
Kormlnsky  v.  Kormlnsky  (Super.  N.  Y.)  21 
N.  T.  Supp.  611;  Roehl  v.  Haumesser  (Ind. 
Sup.)  15  N.  El  345.  Cases  are  numerous 
which  support  the  right  to  enforce  such  a 
contract  by  bUl  for  specific  performance  or 
for  a  trust  against  heirs  or  devisees.  In  ad- 
dition to  those  already  dted  are  the  follow- 
ing; Colby  T.  Colby  (Sup.)  30  N.  Y.  Supp. 
677;  Sutton  v.  Hayden,  62  Mo.  101;  Whiton 
V.  Whiton,  179  lU.  32,  53  N.  E.  722;  Fogle  v. 
St.  Michael,  48  S.  0.  86,  26  &  E  99;  Schutt 
T.  The  Missionary  Society,  41  N.  J.  Eq.  115, 
3  AtL  398;  Newton  v.  Newton  (Minn.)  48 
N.  W.  450;  McKInnon  v.  McKlnnon,  56  Fed. 
409,  5  a  C.  A.  530;  Duvale  v.  Duvale  (N.  J. 
Ch.)  35  Atl.  750;  Kansdel  v.  Moore,  153  Ind. 
393,  53  N.  E.  767,  63  L.  R.  A.  753,  citing  nu- 
merous cases. 

The  respondents  claim  that  the  complain- 
ants have  elected  their  remedy  at  law  by 
taking  an  appeal  from  the  probate  of  the 
will  of  Obadlah  Spencer.    We  see  no  force  in 


this  objection.  The  complainants  might  well 
claim  that  the  will  was  invalid,  for  undue 
Influence  or  for  other  reasons,  without  prej- 
udicing their  standing  under  this  bill.  The 
two  matters  are  quite  distinct,  and  an  ap- 
peal from  the  probate  of  a  will  la  not  Incon- 
sistent with  the  relief  sought  by  this  bllL 
Demurrer  to  the  bill  overruled. 


(26  R.  I.  a» 
KING  V.  McELROY. 

(Supreme  Court  of  Rhode  Island.    Jane  6, 
1903.) 

QARNISHMBNT— NAME  OF  QARNISHBE— SUFTI- 

CIBNCT  OF  WRIT— AMENDMENT— PBO- 

PRIETT  OF  ALLOWANCE. 

1.  An  attachment  of  f  nnds  in  the  hands  of 
the  "John  Hancock  Life  Insurance  Company," 
served  on  the  insnrance  commissioner,  is  Id- 
effectual  to  hold  funds  in  the  hands  of  the 
"John  Hancock  Mutual  Life  Insurance  Com- 
pany," a  foreign  corporation,  to  whose  treasurer 
the  commissioner  sends  the  copy  served  on 
him. 

2.  Since  an  amendment  to  the  name  of  a 
garnishee  as  It  appears  In  the  writ  of  attach- 
ment would,  in  the  abErence  of  consent,  neces- 
sitate further  serrice  of  process,  and  the  same 
result  is  attainable  under  Gen.  Laws  1896,  c 
252,  I  17,  by  Issuing  the  writ  of  mesne  process 
therein  authorized,  leave  for  such  amendment  is 
properly  denied. 

Exceptions  from  District  Ooort. 

Action  by  Patrick  King  against  Agnes  Mc- 
Blroy,  In  which  the  John  Hancock  Mutual 
Life  Insurance  Company  was  served  as  gar- 
nishee. On  exceptions  to  refusal  to  permit 
plaintiff's  amendment  of  writ  of  attachment 
Exceptions  overruled. 

A  writ  of  attachment  was  sued  ont  of  a 
district  court,  with  direction  to  attach  cer- 
tain funds  in  the  hands  of  the  John  Hancock 
Life  Insurance  Company.  This  writ  was 
served  on  the  insurance  commissioner,  who 
in  turn  served  a  copy  of  the  writ  he  received 
on  the  treasurer  of  the  John  Hancock  Mu- 
tual Life  Insurance  Company,  a  foreig^n  cor- 
poration. This  corporation  returned  an  affi- 
davit in  which  it  denied  that  the  funds  in 
its  possession  were  attached,  but  that  It 
held  funds  belonging  to  the  defendant  and 
asked  the  court  to  determine  whether  or  not 
It  was  chargeable  as  garnishee.  After  the 
case  was  entered  in  court  the  plaintiff  peti- 
tioned the  court  below  to  amend  the  name  of 
the  garnishee  by  inserting  the  word  "Mu- 
tual"; tlius  changing  the  name  of  the  gar- 
nishee named  in  the  writ  at  the  time  it  was 
served,  which  was  the  John  Hancock  Life 
Insurance  Company,  to  that  of  the  John 
Hancock  Mutual  Life  Insurance  Company. 
The  plaintiff's  petition  to  amend  was  denied 
by  the  court  below,  and  exceptions  were  duly 
taken. 

Argued  before  STINESS,  a  J.,  and  DOUG- 
LAS and  BLODGETT,  JJ. 

Peter  C.  Cannon,  for  plalntlfl.  John  F. 
Conaty,  for  defendant 
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PKR  OtntlAM.  The  court  Is  of  the  opinion 
that  the  service  of  the  writ  In  this  case  upon 
the  Insorance  commissioner  of  Rhode  Island 
was  not  a  legal  attachment  of  money  in  the 
hands  of  the  John  Hancock  Mutual  life  In- 
surance Company  of  Boston,  Mass.  See 
Sheffield  ▼.  Barber,  14  B.  I.  283. 

The  amendment  asked  for.  In  the  absence 
of  consent  of  parties,  would  necessitate  fur- 
ther service  of  process,  and  the  same  result 
was  attainable  by  the  plaintiff  by  the  Issu- 
ing of  a  writ  of  mesne  process,  under  Gen. 
Laws  1896,  c  252,  {  17.  The  motion  to 
amend  was  therefore  properly  denied  by  the 
district  court 

E<xceptions  OTermled,  and  case  remanded 
to  the  district  court  of  the  SUth  Judicial 
District 


IS  R.   I.  220) 

SLATTBBT  T.  COLGATB  et  aL 

<Siipreme  Gonrt  of  Bhode  Island.    June  4, 
1803.) 

NKOIjIQENCK  —  DEFECT     IN     HANUFACTURED 

ABTICLB— LIABIUTY  OV  MANUFACTURER 

—CONTRIBUTORY   NEGUGENCE. 

1.  The  mannfactnrer  of  soap  la  not  liable 
(or  injuries  caused  by  an  excess  of  alkali  there- 
in noless  he  knows  of  the  excess. 

2l  Where  a  declaratloTi  against  a  manufac- 
turer of  soap,  for  negligence  In  the  manufac- 
tnre  thereof,  alleged  that  when  nsed  by  plain- 
tiff in  bis  bDsiness  as  a  barber,  and  applied  to 
the  faces  of  a  large  number  of  his  customers,  it 
poisoned  them,  and  caused  loss  of  trade,  the 
declaration  showed  plaintiff  negligent  In  con- 
tinuing to  use  the  soap  on  "a  large  number"  of 
customers. 

Action  by  Timothy  B.  Slattery  against 
Richard  M.  Colgate  and  others.  Demurrer 
to  the  declaration  sustained. 

Argued  before  STINEBS,  a  J.,  and  DOUG- 
LAS and  BLODGETT,  JJ. 

James  J.  Nolan,  Jr.,  and  Patrick  3.  Mc- 
Carthy, for  plaintiff.  A.  S.  Johnson,  for  de- 
fendant 


PER  OUBIAM.  The  case  comes  before  as 
upon  demurrer  to  the  declaration,  which  al- 
leges that  the  plaintiff,  who  la  a  barber  in 
the  city  of  ProTldence,  on  the  6tb  day  of 
September,  1902,  bought  of  a  firm  of  dealers 
tai  barbers'  supplies  certain  packages  of  soap 
made  by  the  defendants,  and  called  "Col- 
gate &  Company's  Shaving  Soap,"  which  were 
placed  by  the  defendants  upon  the  market, 
and  intended  to  be  used  In  shaving  by  bar- 
bers and  others;  that  the  defendants  were 
careless  and  negligent  in  manufacttirlng  this 
■oap,  so  that  when  they  placed  It  upon  the 
market  it  contained  an  excess  of  alkali  (a 
poisonous  substance),  and  when  used  by  the 
plaintiff  in  his  business,  and  applied  to  the 
faces  of  his  customers,  it  burned,  poison- 
ed, and  dlsflgiured  their  faces,  and  In  con- 
sequence thereof  the  plaintiff  lost  their  cus- 
tom and  tbe  custom  of  others.    The  defend- 
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anta  assign  as  grounds  of  demurrer  that  the 
facts  as  stated  ebow  no  duty  towards  tbe 
plaintiff  imposed  by  law  upon  the  defend- 
ants, and  no  cause  of  action  by  the  pUUntlff 
against  the  defendants. 

The  whole  subject  of  the  responsibility  oi 
a  manufacturer  to  persons  using  his  prod- 
ucts, on  account  of  defects  therein,  has  been 
recently  fully  discussed  by  this  court  In  Mc- 
Caffrey y.  Mossberg  &  Granville  Mfg.  Co., 
23  R.  I.  831,  60  Atl.  651.  We  think  the  case 
can  only  be  sustained  If  It  can  be  brought 
within  the  second  class  referred  to  there— 
the  article  Inrolved  not  being  an  Inherently 
dangerous  one,  but  one  which  may  have  be- 
come so  by  tbe  acts  or  neglect  of  the  manu- 
facturer—in which  case  be  is  not  liable  un- 
less he  knows  of  the  defect,  and  practices 
deceit  In  exposing  the  defective  product  for 
sale.  Alkali  of  some  kind  Is  a  necessary  in- 
gredient of  soap,  and  it  is  no  deceit  to  in- 
clude it  in  the  manufacture  of  the  article  for 
the  market  It  is  only  tbe  excess  of  alkali 
that  can  render  the  compound  hurtful  to  the 
human  skin.  Unless  the  defendants  knew  of 
this  excess,  they  caimot  be  held  liable.  It 
is  not  alleged  that  they  had  this  knowledge- 
only  that  they  were  negligent 

The  declaration  also  shows  that  the  plain- 
tiff was  negligmt  In  continuing  the  use  of 
the  article  upon  "a  large  number"  of  cus- 
tomers, and  thus  contributed  to  the  loss  of 
trade  which  Is  the  \)iu:den  of  his  action. 

The  demurrer  must  be  sustained. 


HASKINS  T.  GliBZEN. 

(Supreme  Court  of  Rhode  Island.   March  28. 
1903.) 

PARTITION— AlfSNDMENT  OP  BILI^DB- 
PARTURE. 

1.  Where  the  bill  in  a  suit  for  partition  al- 
leged complainant's  ownership  In  fee  in  one- 
third  of  the  land,  It  could  not  be  aiAended  after 
the  sufficiency  of  a  plea  had  been  sustained  so 
as  to  set  up  an  equitable  title  and  pray  judg- 
ment for  an  accounting. 

Action  by  William  T.  Hasklns  against  Bd- 
ward  K.  Glezen,  as  trustee,  for  partition.  On 
motion  for  amendment  of  bUL  Motion  de- 
nied. 

Franklin  P.  Owen,  for  petitioner.  Wlllard 
B.  Tanner  and  Jas.  O.  Collins.  Jr.,  for  re- 
spondent 

PER  CURIAM.  TUs  bill,  as  filed,  was 
for  partition  of  a  tract  of  land  in  which  the 
complainant  claimed  a  one-third  share.  The 
respondent  filed  a  plea  setting  up  that  Glezen 
brought  an  action  against  Hasklns  In  tres- 
pass and  ejectment  June  21,  1800,  in  which 
he  recovered  judgment  against  said  Hasklns, 
and  was  put  in  possession  of  the  )and  by 
the  sheriff.  The  court  sustained  the  suffi- 
ciency of  the  plea,  and  now  the  complainant 
moves  to  amend  his  bill  by  setting  up  that 
the  defendant  was  trustee  for  John  H.  Bow- 
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ley  u  to  a  third  of  the  estate,  and  that  on 
March  29,  1900,  Rowley  conveyed  hla  Inter- 
est In  said  land  to  this  complainant.  The 
bill  set  up  an  ownership  In  fee  In  one-third 
of  the  land,  and  asked  for  partition.  The 
amended  bill  sets  np  an  equitable  title^  and 
prays  for  an  account.  In  National  Bank  v. 
Smith,  17  R.  I.  263,  21  Atl.  898,  the  court  held 
that  amendments  to  a  bill  which  abandon 
the  case  originally  made  and  substitute  a 
Bcw  one  are  not  permissible,  especially  when 
not  proposed  until  after  the  case  originally 
made  has  been  heard. 
The  motion  to  amend  Is  denied. 


(IS  R.  L  &6) 

.     CLABK  T.  MAKSOODIAN. 
(Supreme  Court  of  Bhode  Island,    June  ^ 
1803.) 

OKMURRBRS-FORUAL     AND      SCBSTANTIAI/- 

ORDER    OF    CONSIDERATION— 

PLBA  or  ABATEMENT. 

1.  Where  demurrers,  formal  and  substantial, 
both  appear  in  the  same  case,  and  defendant's 
plea  in  abatement  seta  up  allegations  of  facts, 
the  trial  of  which  may  result  in  a  decision  of 
the  case,  all  matters  of  mere  form  should  be 
first  settled  in  the  common  pleas  division,  leav- 
ing to  be  certified  to  the  appellate  division  only 
substantial  questions  of  law. 

Action  by  John  S.  Clark,  Jr.,  against  Moofl- 
eak  Maksoodian.  Certified  on  plaintiffs  de- 
murrers to  defendant's  pleas.  Ordered  re- 
mitted to  common  pleas  division  for  further 
proceedings. 

Argued  before  STIN£SS,  0.  J.,  an^  DOUO- 
LAS,  JJ. 

John  W.  Hogan  and  Philip  S.  Knauer,  for 
plaintiff.    Wilson  &  Jenckes,  for  defendant 

PBR  CURIAM.  The  action  Is  covenant 
upon  a  contract  to  build  ovens.  This  case  is 
certified  to  us  on  plaintiff's  substantial  de- 
murrer to  'defendant's  plea  of  general  per- 
formance, and  on  plaintiff's  substantial  de- 
murrer to  defendant's  third  plea.  The  dec- 
laration charges  that  the  defendant  has  brok- 
en his  covenant,  in  that  be  has  not  paid  the 
sum  agreed  to  be  paid  on  the  completion  of 
the  work.  Preceding  the  pleadings  which 
are  certified  to  us  is  a  plea  in  abatement,  to 
which  the  plaintiff  has  demurred  for  alleged 
formal  defects.  The  defendant  has  filed  a 
fourth  plea,  also,  to  which  the  plaintiff  has 
filed  a  formal  demurrer.  Wbile  the  statutes 
relating  to  the  decision  of  demurrers,  formal 
and  substantial,  are  not  quite  clear  In  di- 
recting In  what  order  these  pleadings  are  to 
be  considered  and  passed  upon,  when  they 
both  appear  In  the  same  case.  It  seems  most 
In  accord  with  the  spirit  of  the  judiciary  act 
that  all  matters  of  mere  form  should  be  first 
settled  In  the  common  pleas  division,  leaving 
to  be  certified  to  this  division  only  substan- 
tial questions  of  law.  This  order  of  pro- 
cedure is  especially  proper  when,  as  in  this 
case,  the  plea  In  abatement  sets  up  allega- 
tions of  fact,  the  trial  of  which  may  result  In 


a  dedsios  of  tha  eaae.    VlSa  2  GreenL  Eii 
127. 

The  case  will  be  remitted  to  the  conunsa 
pleaa  division  for  further  proceedings. 


(B  B.  I.  2MJ 

MUNICIPAL  COURT  OP  OITT  OF  PROV- 

IDBNOB  V.  LB  VALLEY  et  al. 

(Supreme  C!ourt  of  Rhode  Island.    June  6, 

1803.) 

GUARDIAN  AND  WARD  —  CLAIMS  AOAINST 
WARD— ACTION  AGAINST  GUARDIAN— EFFECT 
—RIGHT  OF  CREDITOR  TO  INQVIRH  INTO 
CONDUCT  OF  GUARDIAN. 

L  The  debts  of  a  ward  are  not  recoverable 
by  an  action  against  the  guardian,  described 
as  guardian  of  the  ward;  the  description  being 
mere  surplusage,  making-  the  action  merely  a 
peraqiial  one  against  the  guardian. 

2.  Under  (Jen.  Laws  IS^.  p.  640,  c  196,  |  26. 
providing  that  when  a  guardian  neglects  to  par 
the  debts  of  the  ward  a  creditor  may  maintain 
an  action  against  him  and  his  surety,  and  sec- 
tion 29,  providing  that  no  action  shall  be  sus- 
tained against  one  under  guardianship  within 
12  months  after  the  appointment  of  the  guard- 
ian unless  the  claim  presented  is  rejected  by 
the  guardian,  in  which  case  the  creditcn'  msj 
sue  forthwith,  a  judgment  creditor  of  a  guard- 
ian under  a  judgment  describing  him  as  guardian 
of  the  ward  was  not  a  creditor  of  the  ward,  $o 
as  to  be  entitled  to  inquire  into  the  conduct  of 
the  guardian  with  respect  to  his  trust 

Action  by  the  Callender,  McAusIan  &  Tioup 
Company,  in  the  name  of  the  municipal  court 
of  the  city  of  Providence,  against  Henry  E. 
Le  Valley  and  others,  guardian  of  Grace  L 
Plnmmer.  Heard  on  demurrer  to  declaration. 
Demurrer  sustained. 

Argued  before  STINESS,  O.  J„  and  DOUG- 
LAS and  DUBOIS,  JJ. 

Edward  D.  Bassett  for  plaintiff.  Andrew 
B.  Patton,  Stephen  A.  Cooke,  and  Edward  W. 
Blodgett  .for  defendants. 

DUBOIS,  J.  This  Is  an  action  of  debt  up- 
on a  guardian's  l>ond,  brought  by  Callender, 
McAusIan  &  Troup  Ck>mpany,  as  a  creditor, 
in  the  name  of  the  municipal  court  of  the 
dty  of  Providence,  against  Henry  B,  Le  Val- 
ley, guardian  of  Grace  I.  Plummer,  a  minor, 
as  principal,  and  against  the  personal  repre- 
sentatives of  the  deceased  sureties  in  said 
bond.  The  bond  is  dated  April  2,  1889,  witli 
condition  as  follows:  "The  condition  of  this 
obligation  Is  such,  that  if  the  above-l>ounden 
Henry  B.  Le  Valley,  who  has  been  duly  ap- 
pointed guardian  of  the  person  and  estate  of 
Grace  I.  Plummer,  a  minor  under  the  age 
of  fourteen  years,  doth  within  three  montbi 
after  the  date  hereof,  exhibit  under  oath  to 
the  municipal  court  of  the  city  of  Providence, 
an  Inventory  in  writing  of  all  the  real  and 
persoual  estate  of  his  said  ward  which  shall 
come  to  his  possession  or  knowledge,  and 
shall  faithfully  and  duly  discharge  the  tmst 
of  guardian  as  aforesaid,  according  to  law, 
and  shall  render  a  just  and  true  account  of 
his  dealings  therein  to  said  court  annually, 
or  whenever  he  shall  be  by  said  court  there- 
unto required,  or  to  his  said  ward  whenever 
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■he  Bhall  arrive  at  the  age  of  twenty-one 
years,  or  wbenever  said  guardianship  shall  be 
removed;  then  the  above-written  obligation 
to  be  void  and  of  none  effect;  or  else  to  be 
and  remain  in  full  force  and  virtue."  The 
plaintiff,  in  Its  declaration,  after  setting  out 
said  bond  and  conditions  thereof,  alleges  four 
breaches  of  the  same,  to  the  effect  that  said 
guardian  did  not  discharge  his-  trust  accord- 
ing to  law;  that  he  did  not  render  a  jiist  and 
true  account  annually;  that  he  nnfalthfuUy 
and  unduly  took  and  used  for  himself  large 
sums  of  money  belonging  to  the  estate  of  his 
ward  which  bad  come  to  his  hands  as  her 
guardian;  that  April  2,  1880,  be  presented 
to  said  court  an  Inventory,  approved  and  al- 
lowed by  said  court,  of  the  personal  estate 
of  blfi  said  ward  in  his  hands,  amounting  to 
^,276,  which  sum  still  remains  In  his  pos- 
session; and  that  said  plaintiff  company  ob- 
tained Judgment  against  said  guardian  in  this 
court  for  $778.55  debt  or  damages  and  costs 
of  suit,  wblch  sum  Is  still  due  and  owing  to 
the  plaintiff,  but  said  guardian  has  not  paid 
the  same,  or  any  part  thereof,  but  has  re- 
fused to  pay  the  same,  though  the  personal 
estate  of  his  ward  in  his  hands  is  more  than 
aiufficient  to  pay  said  sum,  by  reason  of  which 
said  bond  became  forfeited.  To  this  declara- 
tion the  defendant  guardian  has  filed  bia  de- 
mnrrer  upon  the  following  grounds:  That 
the  facts  assigned  by  the  plaintiff  in  his  dec- 
laration do  not,  in  law,  constitute  a  breadi 
of  said  bond,  and  that  the  plaintiff  is  not  a 
party  interested  In  the  bond,  and  cannot  in- 
quire  therein -as  to  whether  ac  not  the  prin- 
cipal named  therein  has  committed  a  breach 
thereof. 

Under  Gen.  Laws  1896,  p.  640,  c.  196,  f 
26,  "if  any  guardian  shall  neglect  to  exhibit 
a  true  Inventory  of  his  ward's  estate  or  a 
list  of  the  claims  presented  against  his  ward 
as  above  required,  or  shall  neglect  to  apply 
the  real  and  personal  estate  of  his  ward  as 
aforesaid  to  the  payment  of  his  debts  as 
aforesaid,  it  shall  be  deemed  a  forfeiture  of 
his  bond  given  as  aforesaid,  and  his  sureties 
or  surety  shall  be  liable  to  an  action  thereon 
by  any  creditor  or  person  Interested  or  at 
the, instance  of  any  person  Interested,  and 
Judgment  shall  be  entered  In  such  action  and 
execution  shall  Issue  and  recovery  shall  be 
had,  to  such  use  and  with  like  powers  In 
and  privileges  to  the  court  of  probate,  as. 
In  like  cases,  on  administration  bonds  sued." 

Unless  the  plaintiff  as  a  creditor  of  Qrace 
I.  Plummer,  the  ward,  this  action  cannot  be 
maintained,  for  it  Is  not  claimed  that  It  is 
interested  except  as  a  creditor.  The  plaintiff 
has  se^i  fit  to  sue  and  become  the  Judgment 
creditor  of  Henry  E.  Le  Valley,  guardian  of 
Grace  I.  Plummer.  The  effect  Is  the  same  as 
if  It  bad  sued  Henry  SV  Le  Valley  without 
describing  him  as  guardian  of  the  estate  of 
Grace  I.  Plummer.  The  Judgment  binds  him 
personally,'  and  the  description  has  no  legal 
effect.  It  may  be  disregarded  as  surplusage. 
Arnold  v.  Angell,  1  S.  L  291}  Wlllard  r. 
B6A.-41 


Fairbanks,  8  R.  I.  7;  Rollins  T.  Morse,  128 
Mass.  116.  Guardians  of  minors,  spendthrifts, 
or  insane  persons  do  not  become  owners  of 
the  property  which  Is  placed  under  their 
charge.  The  title  thereto  remains  In  the 
wards.  The  guardians  have  only  a  naked 
power,  not  coupled  with  an  Interest.  The 
debts  of  the  ward  remain  his  debts,  and  can 
be  recovered  by  suit  against  him,  not  by  suit 
against  the  guardian.  Rollins  v.  Morse,  su- 
pra. Under  said  chapter  196,  |  29,  "no  ac- 
tion shall  be  sustained  against  any  person 
under  guardianship  within  twelve  months 
after  the  appointment  of  his  guardian  and 
notice  thereof,  unless  the  claim  presented  is 
wholly  or  In  part  rejected  by  "the  guardian, 
in  which  case  the  creditor  may  bring  his  suit 
forthwith,  and  shall  be  entitled  to  the  whole 
or  a  dividend,  if  the  estate  should  prove  in- 
solvent, upon  such  claims  as  he  may  recover 
in  such  suit.  The  party  bringing  such  suit, 
besides  the  service  of  the  original  writ,  shall 
cause  a  true  copy  thereof  to  be  served  upon 
the  guardian";  and,  under  a  portion  of  sec- 
tion 22  of  said  chapter,  "every  debt  from  the 
estate  of  the  ward,  allowed  by  the  guardian, 
or  found  due  by  Judgment  or  suit  brought 
under  the  previsions  of  section  twenty-nine 
of  this  chapter,  shall  be  a  lien  upon  the  real 
estate  of  such  ward  daring  his  minority  and 
for  one  year  thereafter."  To  become  a  cred- 
itor of  the  ward,  it  was  necessary  for  the 
Gallender,  McAuslan  &  Troup  Company  to 
have  had  its  account  allowed  by  the  guard- 
ian, or.  If  rejected  by  the  guardian,  to  have 
brought  suit  under  the  provisions  of  section 
29.  As  It  did  neither.  It  cannot  inquire  into 
the  conduct  of  the  guardian  respecting  the 
discharge  of  his  trust 
Demurrer  sustained. 


(«  H.  3.  B,  at) 

ZANE  V.  WBINTZ. 

(Oourt  of  Chancery  of  New  Jersey.    Jnly  28, 
1908.) 

SPBiCIFIC  PERFORMANCB— SALB  OF  RBALTT— 
DEFECTIVB  TITLE. 

1.  On  a  bill  filed  by  the  vendor  to  compel 
specific  performance  by  a  vendee  of  a  contract 
to  buy  land,  if  the  vendor's  title  or  power  to 
convey  be  so  doubtful  that  the  court  is  of  opin- 
ion that  her  capacity  to  convey  a  fee  simple  is 
fairly  debatable,  the  vendee  will  not  be  com- 
pelled to  accept  the  title  and  perform  the  con- 
tract of  sale. 

2.  Where  the  doubt  arises  toncbing  the  legal 
effect  of  some  inartificial  and  ill-expressed  in- 
strument, the  contract  will  not  be  specifically 
enforced. 

(Syllabus  by  the  Court.) 

Bill  by  Lovlna  S.  Zane  against  WllUam 
Welntz.    Dismissed. 

The  bill  In  this  case  is  filed  by  Lovlna  S. 
Zane,  the  widow  of  Horatio  O.  Zane,  who 
claims  that  under  the  last  will  of  her  mother, 
Rachel  Ward,  she  either  has  titie  In  fee  to  a 
lot  of  land  situate  at  the  northeast  comer  of 
William  and  Line  streets,  Camden,  N.  J„  at 
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has  a  power  to  sell  and  convey  an  estate  in 
fee  simple  in  that  lot.  Tbe  bill  aeelcs  to  com- 
pel the  defendant,  William  Welntz,  who  has 
contracted  to  purchase  the  lot,  specifically  to 
perform  his  agreement,  accept  tbe  complain- 
ant's deed,  pay  the  purchase  money,  etc. 

The  will  of  Rachel  Ward,  nnder  which  the 
complainant  claims  power  to  convey  the  lot, 
is  dated  the  2l8t  day  of  June,  1881,  and  was 
proven  in  the  year  1885.  The  three  clauses 
which  are  claimed  to  confer  a  fee-simple  es- 
tate in  tbe  lot  upon  tbe  complainant,  or  to 
authorize  her  to  sell  it,  are  as  follows: 

"Item:  I  give  and  bequeath  to  my  daugh- 
ter liovina  Zane  the  wife  of  Horatio  Zane, 
my  house  and  lot  situate  in  Camden,  New 
Jersey,  on  the  northeast  comer  of  William 
and  Line  streets,  for  and  during  her  natural 
life;  and  after  her  decease,  to  such  person 
or  persons  as  would  by  law  inherit  the  same, 
if  she  had  an  estate  therein  in  fee  sim- 
ple, with  tbe  understanding  that  my  said 
daughter  and  her  said  husband-  shall  keep 
the  said  property  In  good  repair  and  pay  all 
lawful  taxes,  that  are  assessed  against  said 
house  and  lot. 

"Item:  I  give  to  my  relative  and  friend 
John  v.  Beckett  in  trust  a  certain  mortgage 
given  to  me  by  Horatio  O.  Zane,  for  three 
thousand  dollars,  and  any  other  mon^  in 
my  possession,  or  papers  calling  for  money 
at  my  decease,  and  all  moneys  due  on  said 
'  mortgage  or  other  papers  calling  for  money, 
and  the  said  John  V.  Beckett,  is  to  collect  the 
Interest  due  and  to  grow  due  on  said  mort- 
gage, or  other  papers  that  I  may  have,  and 
out  of  tbe  first  Interest  so  received  shall  pay 
for  a  set  of  tombstones  to  be  erected  at  my 
grave  to  be  selected  by  my  daughter  and  to 
be  similar  to  those  now  standing  at  my  hus- 
band's grave,  and  after  paying  for  said  tomb- 
stones, and  all  taxes  against  said  mortgage, 
or  other  papers,  and  other  expenses  attend- 
ing the  settling  of  my  estate,  shall  pay  over 
the  balance  to  my  daughter,  Lovlna  Zane, 
each  and  every  year  during  her  natural  life, 
and  at  her  death  tbe  said  Beckett  shall  pay 
over  all  moneys  in  bis  hands  to  the  heirs  of 
my  said  daughter,  share  and  share  alike.  In 
case  my  daughter  should  leave  no  heir  or 
heirs  then  to  my  niece  Rachel  Beckett  and  to 
her  heirs. 

"Item:  If  my  daughter  Lovina  Zane  should 
survive  her  husband  Horatio  G.  Zane,  then 
the  said  Lovlna  Zane  can  have  control  of  all 
moneys,  property  In  her  own  keeping,  to  sell 
or  dispose  if  she  see  fit,  but  subject  to  the 
above  devisement  and  bequeathment." 

Tbe  defendant,  Welntz,  admits  the  making 
of  the  agreement  to  purchase  tbe  lot,  and 
substantially  all  tbe  facts  stated  in  the  bill, 
but  denies  that  the  complainant  has  any 
title  to  tbe  lot  In  question,  or  any  power  to 
convey  tbe  same  In  fee  simple.  He  declares 
that  be  is  ready  to  carry  out  and  perform  his 
agreement,  and  would  do  so  if  the  complain- 
ant were  able  to  make  him  an  efficient  deed 
conveying  an  estate  in  fee  simple.    It  was 


admitted  at  tbe  hearing  that  Lovlna  Zane 
has  a  child. 

Greorge  J.  Bergen,  for  complainant    Wil-' 
liam  Early,  for  defendant 

GREY,  v.  C.  (aftw  stating  tbe  facts). 
There  is  but  a  single  question  in  this  case: 
Has  the  complainant  such  title  to  or  power 
over  the  lot  in  question  that  she  Is  able  to 
convey  an  estate  in  fee  simple  In  It?  If  she 
has,  the  defendant  admits  his  obligation  to 
accept  a  deed  and  pay  the  purchase  money. 
If  she  has  title,  it  is  admitted  she  acquired  It 
only  by  tbe  efCect  of  the  above  clauses  of  tbe 
will  of  her  mother,  Rachel  Ward.  At  the 
common  law  (t  very  interesting  question 
might  have  arisen  under  the  phrasing  of  this 
will.  Tbe  estate  devised  to  Lovina  gives  to 
her,  In  express  words,  a  freehold  life  estate. 
In  the  same  Instrument  is  a  gift  over  after 
her  death  "to  such  person  or  persons  as 
would  by  law  inherit  the  same,  if  she  had  an 
estate  therein  in  fee  simple."  The  devise  in 
remainder  Is  not  in  express  terms  to  the 
"heirs"  of  the  first  taker,  the  phrasing  which 
most  usually  occurs  in  devises  which  called 
for  the  application  of  the  rule  in  Shelley's 
Case,  but  the  words  used  are  substantially 
of  the  same  import.  In  Adams  v.  Ross,  SO 
N.  J.  Law,  512,  82  Am.  Dec.  237,  Chief  Jus- 
tice Wbelpley  declared,  speaking  as  to  the 
construction  of  deeds,  that  the  use  of  the 
word  "heirs"  was  required  to  bring  the  rule 
into  operation,  and  held  that,  no  matter  what 
appeared  to  be  in  Intent  of  the  grantor,  a 
deed  to  A.  and  her  children  conveyed  only  a 
life  estate  to  A.  The  learned  Chief  Justice 
conceded  that  In  construing  wills  a  different 
rule  prevails.  In  Goodtltle  v.  Herring,  1 
East,  263,  a  testator  used  the  words,  "heirs 
male  of  the  body  of  A,"  which  had  a  per- 
fectly ascertained  technical  meaning  in  the 
law,  as  words  of  limitation  and  not  of  pur- 
chase. Subsequent  words  in  the  will  Indi- 
cated that  the  testator  intended  the  words 
"heirs  male,"  etc.,  to  be  words  of  purchase, 
and  not  of  limitation.  The  judges  of  the 
King's  Bench  enforced  the  Intent  of  the  tes- 
tator as  expressed  by  the  qualifying  words, 
holding  "heirs  male  of  the  body,"  etc.,  as 
used  in  that  will,  to  be  words  of  purchase. 
The  cases  on  the  point  may  be  found  col- 
lated In  a  note  appended  to  the  report  of 
Shelley's  Case,  1  Coke  93  (106),  London  Edl- 
Uon  of  1826. 

The  words  used  by  the  testatrix,  Mn. 
Ward,  In  the  present  case.  In  defining  the 
persons  who  are  to  take  in  remainder,  are 
precisely  equivalent  to  the  word  "heirs." 
The  devise  is  to  all  those  persons  who  would 
inherit  from  the  first  taker  If  she  were  s^sed 
In  fee.  Not  children  or  Issue  of  the  first  tak- 
er, but  her  Inheritors  general,  whether  Uneal 
descendants  or  collateral  relatives. 

If  the  words  of  the  will  indicated  that  the 
testatrix  Intended  the  remaindermen  to  take 
as  descendants  from  Lovina,  then  the  rule 
is  Shelley's  Case  would  at  common  law  have 
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applied,  and  tbe  devise  would  be  beld  to 
have  Tested  a  fee-simple  estate  In  Lovlna. 
If,  In  defining  the  qualiflcatlons  of  the  re- 
maindermen, the  testatrix  Intended  to  de- 
scribe and  point  out  the  persons  who  'were 
to  take  by  direct  gift  from  herself,  then  the 
rule  -would  not  apply,  and  Lovina  would  at 
common  law  be  held  to  take  only  a  life  es- 
tate. Martllng  y.  Martllng,  55  N.  J.  Eq. 
787,  39  Atl.  203,  citing  from  the  opinion  of 
Mr.  Justice  Blackstone  in  Perrin  y.  Blake, 
as-  reported  in  Hargrayea*  Law  Tracts,  675. 
Tbe  question  IS,  howeyer,  of  little  practical 
importance  in  the  present  condition  of  our 
layir,  for  the  tenth  section  of  our  statute  of 
descents  (Gen.  St.  p.  1195)  has  abolished  the 
rule  in  Shelley's  Case  in  deyisea  where  the 
first  taker  has  lineal  descendants.  Llppln- 
cott  y.  Davis,  59  N.  J.  Law,  241,  28  Atl.  587. 
Under  the  operation  of  this  devise  as  con- 
trolled by  that  section,  the  highest  estate 
that  Lovlna  took  was  a  life  estate.  That  is 
the  estate  expressed  to  be  given  her  by  the 
words  of  the  will,  irrespective  of  the  com- 
mon-law application  of  the  rule  In  Shelley's 
Case,  as  to  the  limitation  over.  So  far  as 
she  claims  to  be  entitled  to  hold  a  fee-simple 
estate,  under  the  unaided  devise  to  her,  tbe 
effect  of  the  devise  Is  adverse  to  her  con- 
tention. There  Is  no  occasion  in  this  cause 
to  consider  the  nature  of  the  estate  limited 
over  to  succeed  Lovina's  life  estate. 

It  is  also  said  that  the  ^t  to  liOvlna  in 
the  last  clause  of  a  power,  "to  sell  and  dis- 
pose tf  she  see  fit,"  etc.,  enlarges  her  life  es- 
tate Into  a  fee  simple.  This  claim  is  refuted 
by  tbe  decisions  in  Downey  t.  Borden,  36 
N.  J.  Law,  460,  and  Wooster  v.  Cooper,  66 
N.  J.  Eq.  685,  33  Atl.  1050  (both  in  the  Court 
of  Errors  and  Appeals),  to  tbe  effect  that  a 
gift  In  express  words  for  life  only,  although 
annexed  to  it  there  may  be  an  absolute  pow- 
er of  disposal;  passes  to  tbe  devisee  only  a 
life  estate.  It  seems  to  be  clear  that  tbe 
complainant  cannot  rely  upon  her  holding  of 
a  title  In  tee  simple  to  the  lands  in  ques- 
tion to  put  her  in  a  position  to  demand  spe- 
cific performance  of  her  contract  to  convey. 
She  contends  also  that  under  the  last 
clanse  of  her  mother's  will,  granting  her  the 
power  to  sell,  she  is  enabled  to  convey  to 
the  defendant  a  fee-simple  estate.  This  pow- 
er provides  that,  If  the  complainant  survive 
her  husband,  "she  can  bave  control  of  all 
moneys,  property  in  ber  own  keeping,  to 
sell  and  dispose  if  she  see  fit,  but  subject 
to  the  above  devlsement  and  bequeathment." 
Does  this  clause  so  clearly  give  to  tbe  com- 
plainant a  power  to  convey  a  fee-simple  es- 
tate that  a  person  to  whom  she  has  contract- 
ed to  convey  such  an  estate  should  be  com- 
pelled to  accept  ber  deed  and  pay  for  the 
lands  conveyed  solely  by  virtue  of  this  pow- 
er? The  phrasing  of  the  clause  is  clumsy 
and  Imperfect,  but  It  may  fairly  be  held  to 
express  tbe  intention  of  the  testatrix  that,  in 
case  Lovina  survived  Horatio,  she  should 
bare  tbe  keeping  and  conti\)l  of  the  moneys 


and  property  theretofore  dealt  with  In  tbe 
will,  and  power  to  sell  and  dispose  of  that 
property  If  she  saw  fit  But  the  testatrix 
does  not  stop  here.  She  declares  that  Lo- 
vina's disposition  shall  be  "subject  to  the 
above  devlsement  and  bequeathment"  Tbe 
counsel  for  complainant  insists  that  it  is  a 
necessary  Inference  that  tbe  testatrix  Intend- 
ed by  this  power  to  enable  ber  daughter 
Lovina  to  do  something  more  than  that 
which  she  was  enabled  to  do  under  the  pre- 
ceding clauses  of  this  will;  that  Lovina,  as 
owner  of  her  own  life  estate,  bad  authority 
to  sell  tbe  property  (I.  e.,  tbe  lot  of  land  in 
question),  without  the  power  given  in  this 
last  clause,  but  ber  sale  of  it  would  only 
have  been  of  an  estate  during  ber  own  life; 
that  this  added  power  must  be  construed  to 
authorize  Lovina  to  convey  a  fee-simple  es- 
tate; that  tbe  words,  "subject  to  above  de- 
vlsement and  bequeathment,"  if  they  bave 
any  meaning,  must  refer  to  tbe  preceding 
requirement  that  Lovina  and  ber  husband 
keep  tbe  property  in  repair  and  pay  tbe  tax- 
es, and  must  mean  that  if  Lovina  sold  under 
the  power  she  must  still  continue  to  keep  tbe 
property  in  repair  and  pay  tbe  taxes;  that 
the  performance  of  this  obligation  by  Lovina 
is  beneficial  'and  not  injurious  to  tbe  title 
sold  under  the  power,  and  no  ground  of  ob- 
jection on  the  part  of  the  proposed  vendee, 
who  would,  by  accepting  the  conveyance  of 
a  title  which  obliged  tbe  vendor,  after  sale, 
to  keep  the  property  in  repair  and  pay  the 
taxes,  be  greatly  advantaged. 

The  clanse  "subject,"  etc.,  was  certainly 
Intended  to  put  some  limitation  upon  tbe 
estate  which  Lovina  might  convey  under  it. 
The  words  used  in  defining  tbe  limitation  are 
tbe  "above  devlsement  and  bequeathment.'' 
It  is  almost  an  absurdity  to  attempt  to  find 
tbe  intention  of  this  testatrix  from  the  mean- 
ing of  the  words  of  tbe  will,  for  Its  whole  ex- 
pression indicates  that  Its  words  are  used 
with  very  little  knowledge  of  their  real  mean- 
ing; yet  these  words  are  our  only  guide 
In  seeking  to  find  out  what  the  testatrix  in- 
tended. 

It  seems  to  me  impossible  to  hold  that  the 
words  "deviaement  and  bequeathment"  refer 
to  the  preceding  obligation  put  upon  Lovina 
and  ber  husband  to  repair  the  property  and 
pay  the  taxes.  The  will  puts  this  obligation 
upon  both  husband  and  wife,  without  men- 
tioning that  the  wife  should  contlnne  to  per- 
form it  after  bis  death.  The  power  to  sell 
was  only  to  be  exercised  after  the  husband's 
death.  Where  Is  there  anything  which  in- 
dicates that  the  testatrix  Intended  that  .the 
wife  should  alone  repair  and  pay  taxes,  and 
continue  to  do  so  after  her  life  estate  had 
been  determined  by  ber  death?  If  such  a 
duty  is  Imposed  by  this  will,  when  does  it 
end?  Who  is  to  perform  it  for  Lovina  after 
she  is  dead? 

The  obligation  to  repair,  etc.,  could  not 
have  been  referred  to  by  the  testatrix  when 
she    uses   the   words    "devlsement   and   tie- 
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qoeatbinaiit.'*  That  obligation  was  neither 
a  deylse  nor  a  bequest  Moreover,  the  will 
does  contain  a  preceding  deylse  of  the  lot 
in  question  to  the  persona  who  may  be  the 
heirs  of  LoTlna,  and  a  preceding  bequest.  In 
case  Ix>Tlna  leaves  no  heir  or  heirs,  of  the 
trust  money  to  the  testatrix's  niece  Rachel 
Beckett,  and  her  heirs.  If  any  meaning  Is 
to  be  ascribed  to  the  testatrix's  use  of  these 
words,  they  might  much  more  plausibly  be 
held  to  refer  to  that  preceding  devise  and  be- 
quest If  they  do,  they  limit  the  estate 
which  Iiovlna  may  pass  In  the  lot  in  ques- 
tion by  ttte  exercise  of  the  power,  so  that  it 
will  be  subject  to  the  devise  over,  and  there- 
fore It  could  not  be  a  fee  simple. 

This  will  is  so  Inartlatically  drawn  that  it 
is  difficult  to  put  any  construction  upon  it 
which  will  not  leave  the  vendee,  if  he  Is 
decreed  to  perform  his  ag^reement  and  take 
title  under  it,  in  danger  of  losing  the  prop- 
erty conveyed  at  the  suit  of  some  future 
claimant.  The  decree  in  this  suit,  even  if 
favorable  to  the  complainant,  would,  of 
course,  afford  no  protection  to  the  defendant 
against  the  attack  of  any  claimant  of  the 
lands  in  dispute  who  is  not  a  party  to  this 
suit 

The  doubt  as  to  the  contplafnantfs  power 
to  convey  the  lands,  if  it  is  not  resolved 
against  her,  must  at  least  be  admitted  to  be 
so  forceful  that  her  right  is  fairly  debatable. 
This  is  sufficient  to  defeat  her  attempt  to 
compel  specific  performance.  Vreeland  T. 
Blauvelt  23  N.  J.  Eq.  483;  Llpplncott  ▼. 
Wikoff,  64  N.  J.  Eq.  120,  83  Atl.  305.  The 
declaration  of  Lord  Justice  James  in  Alexan- 
der V.  Mills,  6  Ch.  App.  131,  to  the  effect  that 
specific  performance  will  not  be  decreed 
where  the  doubt  of  the  vendor's  power  to 
convey  a  good  title  arises  in  ascertaining  the 
true  construction  of  some  ill-expressed  instru- 
ment, is  also  applicable  in  this  case.  Rich- 
ards V.  Knight  64  N.  J.  Eq.  196,  63  Atl.  462. 

The  complainant* a  bill  should  be  dismiss- 
ed, with  costs. 

(68  N.  J.  U  S90) 

STATE  V.  DB  MAIO. 

STATE  v..  MIGNOQNA. 

(Snpreme  Conrt  of  New  Jersey.    Jtdy  28,  1903,) 

CRIMINAL    LAW— PRBJDDICE    OP    JUDGE— BVI- 

DENCB— WITNESSES— JUDQK  OF  COURT— 

—REVIEW— CERTIORARI. 

1.  The  mere  ttllegatlooto  a  judge  sitting  in 
the  trial  of  defendants,  charged  with  being  dis- 
orderly persons,  that  be  was  biased  and  prej- 
udiced, by  way  of  challenge,  and  the  judges 
refusal  to  appoint  triors,  without  any  rule  to 
take  testimony  or  evidence  of  such  bias^  Is  in- 
suffldeut  to  establish  the  same  or  authorize  con- 
sideration of  such  objection  on  review  of  con- 
victions on  certiorari. 

2.  Where  a  court  is  held  by  a  single  jndge, 
a  party  cannot  call  the  judge  as  a  witness,  and 
thus  destroy  the  court 

Certiorari  by  Alfred  De  Maio  and  another 
to  review  relator's  smmmary  conviction  as 
'disorderly  persons.    Convictions  affirmed. 


Argued  June  term,  1903,  before  GABBI- 
SON  and  OARRETSON,  JJ. 

John  "W.  Weseott  and  Louis  H.  Miller,  for 
prosecutors.  Joseph  H.  Powell  and  J.  Hamp- 
ton Flthian,  for  the  State. 

GARRETSON,  J.    The  writs  of  certiorari 
in  these  cases  bring  up  the  conviction  of  the- 
defendants  as  disorderly  persons.    The    re- 
turns to  the  writs  contain  the  affidavits^  war- 
rants, recognizances,  challenges  to  the  court 
upon  grounds  set  forth,  the  filing  and  over- 
ruling  of  the  same,  the  evidence  taken  upon 
the  hearings,  end  the  conviction  and  judg- 
ments; also  a  copy  of  the  docket  of  the  Jus- 
tice;  and  In  the  case  of  De  Maio  there  ap- 
pears In  the  printed  book  what  seems  to  be 
some  testimony  taken  before  the  Justice  as  to 
the  order  of  proceedings  before  him.    This 
cannot  be  considered  as  any  part  of  the  re- 
turn.   The  reasons  for  reversal  are  the  same 
In  both  cases,  and  are  as  follows:    (1)  The 
court  had  no  Jurisdiction  to  hear  and  deter- 
mine the  cause.    (2)  The  justice  was  disqnall- 
fled  to  sit  inasmuch  as  he  had  prejudged  the 
cause,  and  was  the  agent  of  the  complainant 
to  convict  the  defendant     (8)  The  court  re- 
fused to  lawfully  try  a  challenge  to  the  Ju- 
risdiction of  the  justice,  duly  presented  and 
filed.     (4)  The  Justice  rejected  legal  evidence 
offered  by  defendant,  and  admitted  Illegal  evi- 
dence offered  b^  the  state  over  defendant's 
objection.    (5)  There  was  no  legal  conviction 
of  defendant    (6)  Because   the  proceedings 
were  in  divers  other  respects  Illegal,  errone- 
ous, and  contrary  to  law.    No  rule  to  take 
testimony  to  be  used  upon  the  hearing  of 
these  writs  was  made,  nor  was  any  testimony 
taken.    The  argument  of  the  cases  for  the 
prosecutors  is  based  almost  entirely  upon  the 
challenges  to  the  justice  as  contained  in  the 
return,  and  which  allege  bias  or  prejudice. 
It  Is  not  necessary  in  these  cases  to  deter- 
mine whether  the  Justice  was  hold'ng  a  court 
of  record,  or  whether  such  a  Jnd^^o,  In  sudi 
a  court,  could  be  challenged  for  bias  or  preju- 
dice.   There  Is  nothing  before  this  court  to 
show  that  tiie  Justice  was  so  affected.    Tbe 
mere  allegation  to  him  of  such  b7'>3  or  preju- 
dice by  way  of  challenge,  and  his  refusal  to 
appoint  triors  do  not  prove  the  existence  of 
the  bias  or  prejudice.    If  the  Judgment  is 
tainted  by  the  action  of  such  a  Jndge,  It  may 
well  be  that  it  ought  not  to  be  allowed  to 
stand;    but  before  it  Is  set  aside  this  court 
should  be  satisfied  by  legal  evidence  of  the 
facts  showing  the  existence  of  such  bias  or 
prejudice.'  There  are  no  such  facts  la  these 
cases.    They  could  be  presented  to  the  conrt 
in  testimony  taken  upon  a  rule  granted  for 
that  purpose  by  this  court    One  claim  is  that 
the  justice  was  called  as  a  witness,  and  re- 
fused to  be  sworn.    A  party  cannot  call  a 
Judge  as  a   vritness   in  a  cause   where  the 
court  Is  held  by  a  single  Judge,  and  tiius  de- 
stroy the  court 
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We  find  no  foimdatlon  for  any  of  the  other 
reasons,  and  the  convlctioiia  will  be  affirmed, 
with  coeta. 


(n  N.  J.  jj.  5i») 
HIKSGH  at  aL  T.  0.  W.  LBATHERBBB 
LUMBBR  00. 

(Supreme  Court  of  New  Jersey.    Jnne  8,  1803.) 

CONVBRBION  OF  PKRSONALTT— BLKCTION  OF 
RBMKDIBS— SALE— BONA  FIDE  PURCHASER^ 
NOTICB  —  CONDITIONAL  SALE  —  SECONDARY 
BVIDENCB-RBCORDINa  CONTRACT. 

1.  Where  one  has  wroncrfuUy  converted  the 
personal  property  of  another  to  hi*  own  use, 
the  injured  party  may  at  hla  option  waive  the 
tort,  treat  the  tort  feasor  as  having  purchased 
the  goods  in  qnestion  withont  stipulation  as  to 
their  price,  and  recover  the  market  value  of 
the  goods  upon  the  implied  promise  to  pay  *o 
much  aa  they  were  reasonably  worth  at  the 
time  of  the  conversion. 

2.  Where  an  unexecuted  agreement  has  heen 
made  tor  the  sale  of  goods,  and  the  goods  re- 
4naiD  in  possession  of  the  vendor,  one  who  buys 
from  the  vendee  with  notice  that  he  has  not 
paid  his  vendor  for  the  goods  is  put  upon  in- 
quiry to  ascertain  whether  the  first  vendee  is 
entiUed  to  the  goods  withont  payment  on  de- 
livery. 

3.  A  sale  for  cash  is  a  conditional  sale;  as 
between  the  parties  no  title  vests  thereunder 
Dy  delivery  without  payment,  unless  the  dellv- 
»y  be  made  under  such  circumstances  as  to 
evince  a  waiver  of  the  condition. 

4.  The  recipient  of  a  letter  having  been  a 
nonresident  of  this  state,  and  having  died  be- 
fore the  trial  of  the  action,  production  of  the 
original  letter  by  the  sender  is  excused,  and 
secondary  evidence  of  its  contents  is  admissi- 
ble If  tiie  original  would  have  been  admissible. 

5.  Onr  statute  requiring  conditional  contracts 
ttt  sale  to  be  recorded  (Gen.  St.  p.  881,  i  191) 
does  not  apply  to  a  contract  made  between  non- 
reridents  concerning  personal  property  situate 
oat  of  this  state,  the  contract  not  contemplating 
the  removal  of  the  property  into  this  state. 

6.  The  (Georgia  statute  for  the  recording  of 
conditional  contracts  of  sale  held  not  to  apply  to 
a  sale  on  condition  of  payment  of  the  price 
in  cash  on  delivery. 

(Syllabus  by  the  Court,) 

Error  to  Circuit  Court,  Hudson  County. 

Action  by  Charles  S.  Hirsch  and  others 
against  the  O.  W.  Leatherbee  Lumber  Com- 
pany. Judgment  for  plaintiffs,  and)  defendant 
bringps  error.    Afflnued. 

Argued  November  term,  1802,  before  GUM- 
MKHE,  C.  J.,  and  VAN  STCKBL,  FORT, 
and  PITNEY,  JJ. 

James  A.  Gordon,  for  plaintiff  In  error. 
Jadiee  B.  Vredenburgh,  for  defendants  in  er- 
ror. 

PITNET,  3.  Tbia  Is  an  action  upon  con- 
tract, in  the  nature  of  an  action  of  assnmpeit, 
brought  to  recover  the  market  value  of  8,- 
436  railroad  ties.  Plaintiffs  bad  Judgment  be- 
low. Beyersal  is  sought  for  alleged  trial  er- 
ton. 

PlalnttCFs  were  wholesale  lumber  dealers, 
haying  their  principal  ofRce  in  New  York 
City.  Defendant  was  In  the  same  business, 
with  headquarters  at  Boston.    Both  parties 

%  1.  Bee  Action,  voL  1,  Cent.  Dig.  i  US;  AMtamp- 
rit,  ActloD  «(  vol.  t,  Cent  Dig.'  |  Ik 


conducted  a  part  of  their  bnalnees  in  Bruns- 
wl<dc,  Oa.,  where  they  severally  bad  wharves 
for  the  receipt,  shipment;  and  storage  of  ties 
and  other  lumber.  One  Allen  was  the  plain- 
tiffs" agent  in  Brnnswick.  The  defendants 
business  there  was  in  charge  of  a  man  named 
Johnson  and  an  assistant  named  Hill. 

The  transaction  that  gave  rise  to  the  pres- 
ent controversy  took  place  in  December,  1D(X), 
and  the  following  January.  .In  the  former 
month  the  plaintiffs  bad  on  band  at  tbeir 
wharf  in  Brunswick  about  40,0(X>  ties,  among 
wblcb  were  those  in  question.  The  latter 
were  known  as  6x9  ties,  8  feet  long;  some 
were  sawn,  some  hewn. 

During  the  month  of  December  certain  cor- 
rei^ndence  took  place  between  the  plaintiffs 
in  New  York  and  a  man  named  Danforth, 
then  residing  and  doing  business  in  Bruns- 
wick, resulting  in  an  agreement  for  tiie  sale 
of  the  8,435  ties  in  question  at  the  price  of 
86  cents  each,  terms  net  cash  on  delivery; 
the  ties  to  be  taken  on  or  before  January 
10th,  and  to  be  paid  for  on  that  date  whether 
taken  or  not.  There  was  some  evidence  tend- 
ing to  diow  a  subsequent  modification  of  the 
terms  to  this  extent:  that  the  plaintiffs  were 
to  be  content  with  payment  of  80  per  cent, 
of  the  purchase  price  on  January  10th,  if  the 
ties  were  not  taken  on  that  date.  Danforth 
agreed  to  purchase  on  these  terms,  but  In 
the  correspondence  tuHA  liimself  out  as  act- 
ing for  other  parties  not  named.  The  ar- 
rangement was  that  the  ties  were  to  be  load- 
ed on  board  vessel  from  the  plaintiffs'  wharf. 
All  these  details  were  concluded  by  corre- 
spondence on  or  before  December  24th. 
Nothing  further  of  importance  transpired  un- 
til January  lOtb,  the  ties  meanwhile  ronain- 
Ing  upon  the  plaintiffs'  wharf.  On  the  date 
just  mentioned  Danforth  wires  them,  saying: 
"It  makes  great  difference  to  us  on  accoimt 
of  insurance  to  pay  to-day  for  ties.  We  feel 
confident  that  vessel  arrives  few  days.  Can 
yon  delay  a  short  time  on  account  this  fact. 
Ties  for  Leatherbee."  On  the  same  day  Dan- 
forth wrote  to  the  plaintiffs  confirming  this 
telegram,  adding:  "The  C.  W.  Leatherbee 
Lumber  Oo.'8  agent  here,  for  whom  I  secured 
the  ties,  is  willing  and  anxlom  to  make  pay- 
ment whenever  required,  but  has  investi- 
gated the  matter  of  Insurance  and  I  have 
wired  you  as  above.  It  Is  only  a  matter  of 
a  few  days  to  you,  as  the  sale  is  a  bona  fide 
one,  and  the  Insurance  question  is  the  only 
stumbling  block."  On  the  11th  the  plaintiffs 
answered  Danforth's  telegram  by  wire  and 
letter,  stating,  in  effect,  that  the  ties  were 
covered  by  a  policy  held  by  plaintiffs,  under 
which  Danforth  could  collect  )u  case  of  Ios6, 
and  requesting  him  to  pay  the  Brunswick 
office  for  the  ties.  According  to  the  testi- 
mony of  the  plaintiffs'  agent,  Allen,  who  was 
called  as  a  witness  In  their  behalf,  a  conver- 
sation took  place  In  Brunswick  on  January 
12th  between  him  and  Johnson,  the  defend- 
ant's agent,  in  which  Allen  mentioned  that 
he  had  been  advised  by  Danforth,  and  had 
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gatbered  from  what  Danforth  bad  written 
to  the  New  York  office,  that  Danforth  was 
negotiating  for  the  ties  tor  the  Leatherbee 
Lumber  Company,  and  that  the  ties  were  to 
be  thelra.  Allen  therefore  called  upon  John-' 
son  for  80  per  cent,  of  the  value  of  the 
ties,  the  terms  of  the  sale  being  (as  be  said) 
net  cash  on  delivery,  or  80  per  cent,  of  the 
value  of  the  ties  on  January  10th  If  not  de- 
livered. Allen  also  testified  that  Johnson  told 
Iiim  he  would  give  him  a  check  in  the  name 
of  the  C.  W.  Leatherbee  Lumber  Company; 
that  an  estimate  was  made  between  them 
as  to  the  amount  to  be  thus  paid,  but  that 
the  check  was  not  given  because  of  the  ab- 
sence of  Danforth,  whose  presence  at  the 
settlement  both  agents  seem  to  have  consid- 
ered essential  by  reason  of  his  interest  in  the 
transaction.  The  payment  In  question  was 
therefore  deferred,  and  was  not  at  any  time 
mad& 

On  January  13th  the  vessel  on  which  It 
was  intended  to  ship  the  ties  arrived  oft  the 
plaintiffs'  wharf.  Allen  testified  that  he  and 
Johnson  boarded  her  together  on  that  day, 
and  endeavored  to  make  an  arrangement 
about  giving  her  a  berth  at  the  dock,  but  by 
reason  of  some  difficulty  In  doing  this  the 
captain  took  his  vessel  to  the  wharf  used 
by  the  defendants.  An  arrangement  was 
subsequently  made  between  Allen  and  John- 
son for  the  transfer  of  the  ties  by  rail  from 
the  plaintiffs'  wharf  to  that  of  the  defend- 
ant, and  this  was  done  between  the  18th  and 
the  23d,  the  ties  being  at  the  same  time  load- 
ed upon  the  vessel. 

Allen  testmed  that  on  the  24th,  at  defend- 
ant's wharf,  he  requested  Johnson  to  make 
payment  for  the  ties,  and  that  Johnson  re- 
fused to  settle.  In  the  absence  of  Danforth. 
At  the  same  time  Allen  left  with  Johnson 
a  bill  made  out  in  the  name  of  the  plaintiffs 
against  Danforth  for  the  8,435  ties,  at  36 
cents  each,  amounting  to  $3,036.60.  At  this 
interview,  as  Allen  testifies,  Johnson  told  him 
that  he  himself  expected  to  be  away  from 
home,  and  that  his  assistant.  Hill,  was  au- 
thorized to  make  payment  for  the  ties  in  his 
absence.  Allen  says  that  on  the  26th  he 
called  again  at  defendant's  <^ce  and  found 
Hill  there,  Johnson  being  absent;  that  he  ask- 
ed Hill  if  he  had  paid  Danforth  for  the  ties, 
and  Hill  said  he  had  not,  but  expected  to  do 
BO  later  in  the  day;  and  that  he  (Allen)  there- 
upon notified  Hill  not  to  pay  Danforth,  saying, 
in  substance,  that  the  ties  were  not  to  pass 
out  of  plaintiffs'  possession  until  paid  for,  and 
that  they  remained  the  property  of  the  plain- 
tiffs even  though  the  vessel  had  gone  to  sea. 
He  testifies  that  the  vessel  went  to  sea  late 
in  the  afternoon  of  the  24th  or  early  in  the 
morning  of  the  25th. 

The  correspondence  between  the  plaintiffs 
and  Danforth  was  not  Introduced  by  the 
plaintiffs  as  a  part  of  their  principal  case. 
They  rested  after  Introducing  Allen's  tes- 
timony to  the  effect  that  the  ties  were  the 
property  of  the  plaintiffs;    that  they  were 


delivered  to  the  defendant  under  the  circom- 
stances  Just  recounted,  and  that  they  were 
sent  to  sea  in  a  vessel  controlled  by  the  de- 
fendant; together  with  evidence  of  the  mar- 
ket value  of  the  ties  at  the  time  of  deliv- 
ery. Defendant  moved  for  a  nonsuit,  cm 
the  theory  that  the  evidence  did  not  show  a 
conversion,  and  that  by  rendering  a  bill 
made  out  in  the  name  of  Danforth  after  the 
ties  had  been  delivered  to  the  defendant  the 
plaintiffs  had  waived  their  rights  as  against 
the  defendant.  This  motion  was  properly 
refused,  even  as  the  case  then  stood.  There 
was  evidence  from  which  the  Jury  -would 
have  been  Justified  in  finding  either  that  the 
ties  were  sold  and  delivered  by  the  plaintiffs 
to  the  defendant  (Danforth's  purchase  not 
having  as  yet  clearly  appeared),  or  that  the 
ties  had  been  wrongfully  converted  by  the 
defendant  Upon  the  theory  of  conversion, 
the  plaintiffs  were  entitled  to  waive  the  tort, 
and  recover  the  market  value  of  the  prop- 
erty in  an  action  of  assumpsit  If  one  who 
has  rightfully  converted  the  personal  prop- 
erty of  another  to  his  own  use  Is  held  hound 
by  an  implied  promise  to  pay  to  the  owner 
Its  reasonable  value,  certainly  he  who  has 
wrongfully  converted  such  property  must  be 
held  to  the  same  Implied  undertaking.  To 
permit  him  to  deny  the  promise  would  en- 
able him  to  take  advantage  of  his  own 
wrong.  The  tort  feasor,  in  such  clrcunastan- 
ces,  may,  at  the  option  of  the  party  injured, 
be  treated  as  having  purchased  the  goods  In 
question  without  stipulation  as  to  their  price, 
and  be  held  liable  in  assumpsit  for  their 
market  value.  Moore  v.  Richardson  (N.  J. 
Err.  &  App.)  53  Atl.  1032. 

Shipment  of  the  ties  upon  a  vessel  bound 
to  sea  was  sufficient  evidence  to  go  to  the 
Jury  upon  the  queption  of  conversion. 

The  making  out  of  a  bill  in  the  name  of 
Danforth  was  not  a  conclusive  circumstance, 
and,  at  most,  raised  a  question  for  the  Jury 
as  to  its  effect  under  the  other  circumstances 
of  the  case. 

The  defendant  introduced  evidence  tending 
to  show  that  Danforth  in  purchasing  the  ties 
from  plaintiffs  was  not  acting  as  agent  for 
defendant,  but  that  defendant  had  purchased 
the  ties  from  Danforth  at  some  time  be- 
tween December  15tb  and  January  1st  and 
that  its  agent,  Johnson,  paid  Danforth  for 
them,  in  full,  on  the  26th  of  January,  after 
the  sailing  of  the  vessel.  Both  Johnson  and 
Hill  were  called  as  witnesses.  Johnson  as- 
serted that  the  ties  were  delivered  to  the 
defendant  by  Danforth,  but  this  was  a  mere 
assertion  of  a  conclusion  unsupported  by 
fact,  for  he  confirmed  the  plalnttfts*  evi- 
dence to  the  effect  that  the  property  was  In 
plaintiffs'  possession  at  the  time  he  pur- 
chased them  from  Danforth;  that  the  de- 
livery was  made  directly  from  plaintiffs' 
wharf  to  that  of  the  defendant  through  the 
Instrumentality  of  Allen;  and  that  prior  to 
this  delivery  he  (Johnson)  had  arranged  to 
make  an  advance  to  the  plaintiffs  on  account 
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of  the  ties.  He  testified  that  at  the  time  this 
arrangement  was  made  he  believed  the  ties 
•were  Insnied  In  the  name  of  the  plaintiffs, 
and  that  he  knew  the  plaintiffs  had  not  been 
paid  for  them.  He  denied  that  he  had  prom- 
ised to  pay  to  the  plaintiffs  the  purchase 
price  for  the  ties  in  full.  Hill's  testimony 
was  confirmatory  upon  the  question  of  the 
proposed  advance.  He  denied  that  Allen  no- 
tified him  not  to  pay  Danforth.  Defendant 
also  introduced  In  evidence  certaha  of  the  let- 
ters written  by  the  plaintiffs  to  Danforth, 
tending  to  show  a  purchase  of  the  ties  by  the 
latter  from  the  plaintiffs.  In  rebuttal  the 
plaintiffs  introduced  the  remainder  of  the 
correspondence  already  mentioned. 

ITpon  the  close  of  the  whole  case,  these 
facts  remained  proven  beyond  dispute: 
First,  that  the  plaintiffs  were  owners  and  In 
possession  at  least  until  the  ties  were  placed 
upon  defendant's  wharf;  secondly,  that  Dan- 
forth's  only  title  was  expressly  subject  to 
payment  of  the  price  In  cash  upon  delivery; 
thirdly,  that  defendant  claimed  title  by  pur- 
chase from  Danforth,  who  at  no  time  had 
possession,  the  defendant  having  full  no- 
tice that  Danforth  claimed  by  purchase  from 
the  plaintiffs,  and  that  be  had  not  paid  the 
purchase  price.  The  only  material  point 
open  to  controversy,  under  the  evidence,  was 
whether  the  ties  were  delivered  to  defend- 
ant's wharf  under  such  circumstances  as  to 
evidence  a  waiver  by  the  plaintiffs  of  the 
payment  of  cash  on  delivery. 

In  this  state  of  the  proofs  it  is  obvious 
that  the  defendant's  motion  for  direction  of 
a  verdict  was  properly  refused.  There  was 
still  remaining,  we  think,  a  fair  question  for 
the  jury  to  determine,  whether  the  sale  as 
carried  out  was  not  in  f&ct  a  sale  made  by 
the  plaintiffs  to  the  defendant  through  Dan- 
forth as  a  middleman.  Viewing  the  transac- 
tion in  this  light,  the  question  whether  pay- 
ment on  delivery  was  waived  was  of  course 
immaterial;  for  the  present  action  Is  the  ap- 
propriate mode  of  recovering  the  price  of 
the  goods.  Treating  the  sale  (as  the  trial 
judge  treated  it)  as  made  by  the  plaintiffs 
to  Danforth  for  his  own  account,  and  the 
delivery  as  made  to  the  defendant  as  his 
nominee,  the  question  whether  the  delivery 
was  unconditional  was  In  dispute. 

A  sale  for  cash  is  a  conditional  sale.  As 
between  the  parties  no  title  vests  thereunder 
by  delivery  without  payment,  unless  the  de- 
livery be  made  under  such  circumstances  as 
to  evince  a  waiver  of  the  condition.  Cole 
v.  Berry,  42  N.  J.  Law,  308,  310,  36  Am. 
Rep.  511.  In  the  cases  of  Heller  v.  Elliott, 
45  N.  J.  Law,  564;  Marvin  Safe  Ck».  v.  Nor- 
ton, 48  N.  J.  Law,  410,  7  Ati.  418,  67  Am. 
Rep.  566;  Leatherbury  v.  Connor,  54  N.  J. 
Uw,  172,  23  Ati.  684,  33  Am.  St  Rep. 
672;  and  Campbell  Mfg.  Co.  v.  Bockaway 
Pub.  Co.,  56  N.  J.  Law,  676,  29  Ati.  681,  44 
Am.  St.  Rep.  410— delivery  had  been  made  to 
the  original  vendees.  The  controversies  re- 
lated to  the  rights  ot  third  parties  purcha»> 


log  from  a  vendee  In  possession.  The  Rea- 
soning of  those  cases  is  applicable  here  only 
so  far  as  It  relates  to  the  rights  of  the  orig- 
inal parties. 

Danforth  not  having  been  invested  with 
possession  or  other  indicia  of  title,  and  the 
defendant  having  notice  of  facts  sufficient 
to  at  least  put  it  upon  Inquiry  as  to  plaintiffs' 
rights,  the  evidence  did  not  present  the  case 
of  a  third  party  purchasing  goods  from  one 
to  whom  delivery  has  been  made  under  a 
conditional  contract  of  sale.  Unless  the  de-' 
livery  to  defendant  as  bis  nominee  was  made 
In  such  manner  as  to  show  a  waiver  of  the 
condition,  the  defendant  was  In  the  position 
of  a  mere  Bsslgdee  of  a  chose  in  action,  and 
simply  succeeded  to  Danforth's  right  to  have 
the  goods  on  performance  of  the  condition. 
The  claim  that  cash  payment  was  waived  by 
the  delivery  of  the  ties  at  defendant's  wharf 
rests  upon  a  very  slender  fotmdation.  De- 
fendant's witness  Johnson  himself  testified 
(and  there  was  no  evidence  to  the  contrary) 
that  by  the  custom  of  the  trade  a  sale  of 
ties  for  "cash  on  delivery"  meant  thrft  pay- 
ment could  not  be  exacted  until  the  ties  had 
been  loaded  on  vessel  or  cars  and  a  bill  of 
lading  issued.  Upon  the  whole  case,  the  ut- 
most that  defendant  was  entitled  to  was  to 
have  the  question  of  waiver  submitted  to  the 
jury,  and  this  was  done. 

It  remains  to  discuss  the  exceptions  taken 
to  rulings  on  matters  ot  evidence  and  to 
the  instructions  of  the  trial  Judge  to  the 
Jnry.  ^ 

The  Judge  admitted  In  evidence,  over  de- 
fendant's objection,  a  letterpress  copy  of  a 
letter  from  the  plaintiffs  to  Danforth,  dated 
December  12th,  forming  a  part  of  the  cor- 
respondence already  mentioned.  The  objec- 
tion was  that  there  was  no  evidence  to  show 
that  any  such  letter  was  received  by  Dan- 
forth, and  that  secondary  evidence  was  not 
admissible.  Danforth  had  lived  In  Georgia. 
He  died  some  time  before  the  trial.  This  was 
snfiiclent  to  excuse  production  of  the  original 
letter.  The  writing  of  the  letter  of  Decem- 
ber 12th  was  proved,  hut  its  mailing  was 
not  clearly  proved.  It  was  testifledt  how- 
ever, by  one  of  the  plaintiffs  that  a  letter 
had  been  received  from  Danforth,  acknowl- 
edging receipt  of  the  letter  of  December  12th. 
The  letter  of  acknowledgment  is  not  in  evi- 
dence, but  no  objection  was  made  to  the  sec- 
ondary evidence  of  .Its  contents.  Accepting 
the  fact  that  Danforth  acknowledged  receipt 
of  the  letter  of  December  12th  by  letter,  it 
was  fair  to  assume  that  the  acknowledg- 
ment was  written  In  the  course  of  the  corre- 
spondence that  resulted  In  the  sale  of  the 
ties  to  Danforth.  As  defendant  claimed  title 
under  Danforth,  this  rendered  the  fact  of 
his  acknowledgment  evidential  agalnst~tbe 
defendant,  and  rendered  admissible  the  let- 
ter of  the  12th  when  proven.  The  letterpress 
copy  was  therefore  properly  admitted.  Even 
were  there  error  In  admitting  It,  the  error 
was  quite  harmless,  as  the  letter  In  ques- 
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tlon  was  not  at  all  esaentlal  to  ttae  plaintiffs' 
case.  It  related  solely  to  the  terms  of  Dan- 
fortb's  proposed  purcbase,  which  were  clear- 
ly proved  by  other  documentary  evidence  to 
which  no  exception  was  taken,  and  the  terms 
of  the  purchase  were  not  disputed. 

The  trial  Judge  admitted  in  evidence,  over 
objection,  a  lettw  written  December  13th  by 
the  plaintiffs  to  their  agent,  Allen,  advising 
him  of  the  terms  of  their  sale  to  Danforth, 
which  at  that  time  they  supposed  to  be  final- 
ly closed  as  the  result  of  certain  telegrams 
lliat  passed  between  them  and  Danforth  on 
that  day,  after  considerable  previous  corre- 
spondence that  rendered  the  references  easily 
Intelligible  by  the  parties.  Tliey  wired  him 
saying,  "Cannot  sell  the  hewn  ties  without 
the  sawn."  He  replied,  "All  sawn  and  bewu 
accepted  per  your  offer."  They  answered, 
"Will  instruct  Allen  to  deliver  ties  terms 
strictly  net  cash."  The  letter  to  Allen  was 
sent  in  pursuance  of  this  telegram. 

If  Danforth  had  made  his  purchase  from 
Allen  as  plaintiffs'  agent  acting  under  gen- 
eral abtbority,  there  would  be  force  in  de- 
fendant's Insistment  that  this  letter  was 
"hearsay  and  immatnlal,"  But  as  Dan- 
forth's  purcbase  was  made  directly  from  the 
plaintiffs,  under  circumstances  that  neces- 
sitated instructions  to  their  agent  respecting 
the  terms  of  delivery,  and  as  tb^  telegram 
notified  Danforth  that  Allen's  authority  to 
make  delivery  would  be  specially  communi- 
cated to  Um,  the  authority  of  Allen  arose 
out  of  those  Instructions,  and  not  out  of  his 
usual  employment  The  letter  of  authority 
was  therefore  admissible  as  a  part  of  the  evi- 
dence of  Danforth's  title,  and  also  as  throw- 
ing light  upon  the  fact  of  delivery  as  distin- 
guished from  the  fact  of  purcbase.  In  any 
aspect.  Its  admission  did  no  harm  to  the  de- 
fendant, as  the  letter  was  only  cnmnlative 
evidence  upon  points  that  otherwise  appear- 
ed in  evidence  beyond  dispute. 

Exception  was  taken  to  the  ruling 'of  the 
trial  Judge  in  permitting  Allen  to  testify  that 
the  notice  not  to  pay  Danforth,  which  he 
said  he  gave  to  Hill  on  January  26th,  was 
given  by  advice  of  an  attorney  at  law.  The 
objection,  that  this  was  hearsay,  was  ap- 
parently well  taken.  But  It  Is  impossible 
to  see  bow  this  evidence  can  have  done  any 
harm.  The  fact  of  giving  the  notice  was 
material;  but  it  wfis  of  no  sort  of  conse- 
quence by  whose  advice  it  was  given,  and 
Uie  Jury  cannot  have  been  misled  by  the 
hearsay  evidence. 

Three  exceptions  relate  to  passages  in  the 
Judge's. charge,  to  the  effect  that  a  sale  for 
cash .  Is  a  conditional  sale,  and  that  the 
property  will  not  pass  until  the  condition  be 
fulfilled,  even  though  the  goods  may  have 
actually  been  delivered  Into  the  possession 
of  the  buyer.  The  objection  is  not  to  this 
«tatement  of  the  law,  but  to  the  omission  of 
the  Judge  to  qualify  it  by  expounding  the 
law  as  to  the  rights  of  innocent  third  parties 
becoming    interested    after    the    delivery. 


There  was  no  request  for  specific  Instme- 
tions  upon  this  point,  doubtless  becanse  It 
could  not  be  pretended,  in  view  of  all  the 
circumstances,  that  the  defendant  was  an 
Innocent  purchaser  from  Danforth  as  a  party 
in  possession.  There  being  no  evidence  that 
Danforth  ever  bad  possession,  the  trial  Judge 
is  certainly  not  to  be  blamed  for  omitttog 
to  theorize  upon  the  rights  of  bona  fide  pur- 
chasers. 

Two  exceptions  relate  to  the  instructions 
of  the  trial  Judge  to  the  Jury  with  respect  to 
the  measure  of  damages.  One  of  these  ex- 
ceptions is  so  broad  as  to  be  valueless;  for 
It  Includes  the  indubitable  proposition  (cbar- 
ged  pursuant  to  defendant's  request)  that 
the  value  of  the  goods  at  the  time  in  qaes- 
tlon  should  be  the  measure  of  damages,  as 
well  as  a  certain  allusion  to  the  testimony, 
of  which  complaint  is  now  made.  The  lim- 
itation of  the  recovery  to  the  market  value 
of  the  ties  was  favorable  to  the  defendant, 
and  perhaps  was  necessary  under  the  evi- 
dence; for  while  there  was  some  evidence 
tending  to  show  a  sale  by  plaintiffs  to  de- 
fendant, either  through  Danforth's  agjency 
or  that  of  Allen,  there  was  no  clear  evidence 
that  defendant  bad  agreed  to  pay  the  plain- 
tiffs a  fixed  price.  Therefore  whether  on 
the  theory  of  a  sale  by  plaintiffs  to  defend- 
ant, or  on  the  theory  apparently  adopted  by 
the  parties  at  the  trial  and  certainly  adopt- 
ed by  the  Judge,  that  a  recovery  must  be 
rested  upon  'a  conversion  of  the  ties  by  the 
defendant,  in  either  case  market  value  was 
the  proper  measure  of  damages.  Moreover, 
that  basis  was  adopted  at  defendant's  re- 
quest 

Mere  comments  by  the  trial  Judge  upon 
testimony  •  are  not  assignable  for  error. 
Bruch  V.  Carter,  82  N.  J.  Law,  564;  Gaatner 
V.  Sliker,  33  N.  J.  Law,  95;  Id.,  507;  Del.  Lack. 
&  W.  B.  a  Co.  V.  Toffey,  38  N,  J.  Law,  525, 
530;  Engle  v.  State,  50  N.  J.  Law.  272.  13 
Atl.  601. 

But  complaint  Is  made  concerning  another 
portion  of  the  charge,  in  which  the  Judge 
said:  "Tou  will  take  the  testimony,  the  sale 
by  the  one  party  and  the  sale  by  the  other 
party,  and  get  at  the  value  of  these  ties." 
The  reference  is  to  the  price  of  36  cents  each, 
as  agreed  upon  between  the  plaintiffs  and 
Danforth,  and  the  lesser  price  at  which  Dan- 
forth agreed  to  sell  them  to  the  defendant 
If  It  be  objected  that  neither  sale  was  con- 
summated according  to  the  evidence,  and 
so  neither  contract  was  evidential  upon  the 
question  of  market  value,  the  answer  is  that 
the  allusion  In  any  aspect  was  harmless. 
Aside  from  these  so-called  sales,  the  only 
evidence  of  market  value  was  the  testimony 
of  Allen  and  that  of  Johnson.  The  former 
testified  to  a  value  that  agreed  with  the 
price  Danforth  agreed  to  pay  to  the  plain- 
tiffs, while  Johnson  swore  that  the  market 
value  was  the  same  as  the  price  fixed  in 
defendant's  contract  with  Danforth.  The 
Judge,  therefore,  in  reCeirlng    to    the  two 
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sales,  In  effect  directed  the  mlnda  of  the  Jury 
to  the  eyldence  on  both  sides  concerning  ac- 
tual  market  Talne.  The  charge  is  dlstin- 
gnlBhable  from  that  glTen  In  Moore  t.  Blch- 
ardson  (N.  J.  Err.  &  App.)  63  Atl.  1082. 

Exception  was  taken  to  this  portion  of  the 
charge:  "If  the  defendant  had  knowledge 
that  Danforth  had  not  paid  for  the  ties,  It 
was  put  npon  notice  to  Inquire  what  were 
the  terms  of  the  contract  of  sale  between 
Danforth  and  the  plaintiffs;  if  It  did  not  so 
inquire,  upon  It  must  fall  the  loss."  Black- 
stone  says  (2  Bl.  Com.  447):  "It  is  no  sale 
without  payment,  unless  the  contrary  be  ex- 
pressly agreed."  In  1  BenJ.  on  Sales  (Cor- 
bin's  Ed.  p.  838)  it  Is  said:  "It  must  not  be 
Inferred  that.  In  the  absence  of  any  condi- 
tion in  the  contract  of  sale,  the  buyer  can 
take  the  property  vested  In  him  without  pay- 
ment." In  2  Kent's  Com.  aSth  Ed.)  p.  497, 
It  is  said:  "Where  no  time  is  agreed  on  for 
payment  It  Is  understood  to  be  a  cash  sale, 
and  the  payment  and  the  dellvor  are  Imme- 
diate concurrent  acts,  and  the  vendor  may 
refuse  to  deliver  without  payment,  and  If 
payment  be  not  immediately  made  the  con- 
tract becomes  voM."  See,  also,  21  Am.  & 
Eng  Bncyc.  Law  (Ist  Ed.)  tit  "Sales,"  p. 
565,  and  cases  dted. 

It  results  that  where  an  unexecuted  agree- 
ment has  been  made  for  the  sale  of  goods  (as. 
In  this  Instance,  between  the  plaintiffs  and 
Danforth),  and  the  goods  remain  In  the  pos- 
session of  the  vendor,  one  who  buys  from 
tb<>  vendee  with  knowledge  that  h6  has  not 
paid  bis  vendor  for  the  goods  la  put  upon  in- 
quiry to  ascertain  whether  the  first  vendee 
Is,  by  the  terms  of  his  purchase,  entitled  to 
the  goods  without  paycient  on  delivery  As 
already  remarked,  the  second  purchaser  In 
sucb  a  situation  acquires  but  a  chose  in  ac- 
tion, and  merely  succeeds  to  the  rights  to 
which  his  assignor  was  entitled.  In  view  of 
the  undisputed  facts  of  this  case,  that  por- 
tion of  the  charge  Just  referred  to  was  ful- 
ly Justified. 

The  final  exception  Is  to  tl)e  refusal  of  the 
trial  Judge  to  charge  four  propositions  re- 
quested by  the  defendant  Only  one  of  these 
propositions  has  been  defended  in  tbe  argu- 
ment Even  If  the  generality  of  the  excep- 
tion be  not  sufficient  to  defeat  It,  the  ex- 
ception will  be  considered  as  waived  except 
with  respect  to  the  single  proposition  that 
bas  been  discussed  (Hopwood  v.  Benjamin 
Atiia  tt  IlUngworth  Co.  [N.  J.  Err.  &  App.] 
B4  AtL  436),  which  is  this:  "That  U  the 
Mtle  by  the  plaintiffs  to  Danforth  was  .a  con- 
ditional sale,  the  contract  not  having  been 
recorded,  la  void  as  to  bona  fide  purchasers." 

The  property  not  having  been  within  this 
state,  all  the  parties  having  been  resident 
elsewhere,  and  tbe  contract  not  having  con- 
templated the  removal  of  the  property  to  this 
state,  our  statute  (Gen.  St  p.  891,  |  191),  of 
coarse,  does  not  apply.  Knowles  Loom 
Works  T.  Tacbor,  57  N.  J.  Law,  490,  81  AtL 


306,  83  L.  B.  A.  SOS;  WooUey  T.  Geneva 
Wagon  Co.,  69  N.  J.  Law,  278.  35  Atl.  788. 

We  are  referred  to  a  Georgia  statute, 
which,  however,  was  not  proved  in  evidence. 
Assuming  it  to  be  as  reported  in  Oohen  v. 
Chandler,  79  Oa.  428,  7  S.  E.  160,  and  *Mann 
V.  Thompson,  86  Ga.~847,  12  S.  B.  746,  the 
law  is  as  follows:  "Whenever  personal  prop- 
erty is  sold  and  delivered,  with  tbe  condi- 
tion alSxed  to  the  sale  that  the  title  thereto 
Is  to  remain  in  the  vendor  of  such  property 
until  the  purchase  price  thereof  shall  have 
been  paid,  every  such  conditional  sale,  in 
order  for  the  reservation  of  title  to  be  valid 
as  against  third  parties,  shall  be  evidenced 
in  writing,  and  not  otherwise.  And  the  writ- 
ten contract  of  every  such  conditional  sale 
shall  be  executed,  attested,  and  recorded  in 
the  same  manner  as  mortgages  on  personal 
property.  Conditional  sales  not  so  recorded 
are  valid  between  the  parties,  bnt  operate  as 
absolute  sales  as  against  all  other  liens  cre- 
ated or  obtained  or  purchases  made  prior  to 
the  record." 

The  mere  recital  of  this  statute  shows  the 
absurdity  of  attempting  to  construe  It  as 
applicable  to  a  sale  upon  condition  of  pay- 
ment of  the  inircbase  price  In  cash  upon 
delivery.  It  refers  only  to  contracts  that 
contemplate  a  continued  possession  by  tbe 
vendee  subject  to  a  reservation  of  title  by 
the  vendor. 

No  prejudicial  error  appearing  in  the  re<v 
ord,  the  Judgment  under  review  should  be 
aJBnned. 

(W  N.  J.  1..  eoo> 

BOWB  V.  COMMISSIONERS  OF  ASSESS- 
MENTS OF  EAST  ORANGE. 
(Supreme  Court  of  New  Jersey.    Aug.  8,  1903.) 

UtTNICIPAJL  CORPORATIONS— STREET  OPENINa 
—  STATtTTBS  —  COMMISSIONERS  OF  ASSESS- 
MENT—KUOIBIUTT  —  OBJECTIONS  —  EBTOP- 
PBL. 

l.Aet  March  24,  1899,  p.  288.  c.  135,  as 
amended  by  Act  March  20,  1901,  p.  146,  c.  70, 
I  59,  providing  tor  the  improvement  of  streets 
and  assessment  of  benefits,  authorized  the 
opening  of  a  proposed  street  to  constitute  an 
extension  of  another  street  in  the  city  of  East 
Orange. 

2.  That  one  of  the  commissioners  appointed  to 
open  a  proposed  extension  of  a  city  street  and 
assess  benefits  was  a  brother-in-law  of  a  per- 
son whose  property  was  not  assessed,  and  an- 
other commusioner  had  had  transactions  with 
or  for  a  certain  Interested  railroad  company, 
and  that  they  held  official  positions,  did  not 
disqualify  them  from  acting,  on  the  ground  of 
interest. 

8.  Where  prosecutor  appeared  by  attorney  In 
street-opening  proceedings,  and  made  and  argu- 
ed his  objections,  he  was  estopped  to  Bul»e- 
qnently  object  that  his  petition  for  the  Improve- 
ment was  Informal  and  not  suiBciently  definite, 
or  that  the  notice  provided  tot  by  statute  was 
insufflcient 

Certiorari  by  Francis  Bowe  agahist  the 
commlBsioners  of  assessments  of  East  Or- 
ange.   Writ  dismissed. 

Argued  November  term,  1902;  before  QXEL- 
BISON  and  GABBBTSON.  JJ.  ' 
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G€Oi  E.  Clymer,  for  prosecutor.  Philemon 
Woodruff,  for  defendant. 

PKB  CURIAM.  The  prosecutor  seeks  to 
set  aside  an  assessment  for  benefit  for  the 
opening  of  a  proposed  street  In  East  Orange 
known  as  the  extension  of  Hollywood  av- 
enue. We  think  that  the  act  of  March  24, 
1899,  p.  283,  c.  135,  as  amended  by  the  act 
of  March  20,  1901,  p.  142,  c.  70,  afforded  a 
constitutional  authority  for  the  acTion  that 
was  taken  under  the  act  as  amended. 

That  one  of  the  commissioners  was  a 
brother-in-law  of  a  person  whose  property 
was  not  assessed,  and  that  another  commis- 
sioner had  as  a  real  estate  agent  had  transac- 
tions with  or  for  the  Delaware,  Lackawanna 
&  Western  Railway  Company,  do  not  dis- 
qualify either  of  them  upon  the  ground  of  in- 
terest. 

The  prosecutor  cannot  now  be  heard  to 
object  that  his  own  petition  for  this  improve- 
ment was  informal  or  lacking  In  due  particu- 
larity; neither  can  he  successfully  resist  his 
assessment  because  of  the  precariousness  of 
the  kind  of  notice  provided  for  by  the  stat- 
ute. In  view  of  the  fact  that  he  got  notice 
and  appeared  in  person  and  made  his  objec- 
tions and  had  them  argrued  by  legal  counsel. 

Th«'  objections  to  the  commissioners  upon 
the  ground  that  they  hold  official  positions, 
and  to  their  allowances  and  expenses  as  be- 
ing unwarranted  and  unnecessary,  are  with- 
out merit. 

The  prosecutor's  claims  that  he  is  assessed 
for  too  great  an  amount,  and  that  others  are 
assessed  for  too  little  or  not  at  all,  and  that 
an  erroneous  and  Illegal  method  of  assess- 
ment was  pursued  by  the  commissioners,  all 
fall  because  unsupported  by  the  facts  as  we 
find  them  from  the  testimony  taken  under  a 
rule  in  this  proceeding. 

Finding  no  valid  reason  for  disturbing  the 
assessment  against  the  prosecutor's  property, 
the  same  is  afllrmed,  with  costs. 


SCHRECK  T.  JERSEY  CITY,  H.  ft  P.  ST. 
RY.  CO. 

(Supreme  Court  of  New  Jersey.  July  27,  1908.) 
INJURIES— DAMAQES— ELEMENTS— EXCLUSION. 
1.  Plaintiff,  who  was  injured  by  defendant's 
negligence,  was  confined  to  the  oouse  for  14 
weeks  after  the  accident.  His  place  of  business 
adjoined  his  residence,  and,  beginning  about  five 
weeks  after  the  occurrence,  he  was  able  to  at- 
tend to  the  most  important  part  of  his  business 
without  going  outdoors.  He  employed  an  ex- 
tra man  for  four  days  each  week  during  a 
Seriod  of  a  year  or  longer,  but  admitted  that 
uring  sncb  time  plaintiff  was  actively  engaged 
in  the  business  of  his  firm,  and  was  not  devot- 
ing as  much  attention  as  he  had  previously 
done  to  bis  outside  work.  Beld,  that  such  facts 
Justified  the  jury  in  excluding  loss  of  earnings 
and  the  wages  of  plaintiS's  employ^  so  hired 
in  ascertaining  plaintiS's  damages. 

Action  by  Carl  Schreek  against  the  Jersey 
City,  Hoboken  &  Paterson  Street  Railway 

f  L  Bm  Execution,  vol.  XL,  Cant.  Dig.  i  tSS. 


Company.  On  rule  to  show  cause  why  a 
new  trial  should  not  be  granted.  Rule  dis- 
charged. 

Argued  Februaiy  term,  1903,  before  FORT 
and  PITNEY,  JJ. 

George  J.  McEwan,  for  plaintiff.  Bedle, 
Edwards  &  Lawrence,  for  defendant. 

PER  CURIAM.  Plaintiff  was  injured  In  a 
collision  with  a  street  car  of  the  defendant 
company,  and  recovered  a  verdict  for  $750 
damages.  He  applies  for  a  new  trial  on  the 
ground  that  the  amount  thus  awarded  is 
grossly  inadequate  to  compensate  him. 

The  motion  is  rested  chiefly  on  two  points: 

First,  that  the  plaintiff  was  confined  to  the 
bouse  for  14  weeks  after  the  accident,  dur- 
ing which  time  he  should  have  been  allowed 
for  loss  of  earnings.  But  the  case  shows 
that  his  place  of  business  adjoins  bis  resi- 
dence, and  that,  beginning  about  five  weeks 
after  the  occurrence,  be  was  able  to  attend 
to  the  most' important  part  of  his  business 
without  going  out  of  doors. 

Secondly,  he  claims  that  by  reason  •(  his 
disability  arising  from  the  collision  be  was 
obliged  to  employ  an  extra  man  about  four 
days  per  week,  at  $3.50  per  day,  during  a 
period  of  a  year  or  longer.  Upon  his  direct 
examination  he  testified,  in  substance,  to  this 
effect;  but  on  cross-examination  be  admitted 
that  during  the  time  the  extra  man  was  em- 
ployed he  (the  plaintiff)  was  actively  en- 
gaged in  the  business  of  his  firm,  although 
not  devoting  as  much  attention  as  theretofore 
to  outside  work. 

Upon  both  these  points  the  jury  had  a 
right  to  find,  and  undoubtedly  did  find,  that 
the  plaintiff's  claim  for  compensation  was 
inflated,  and  that  In  the  respects  indicated 
be  sustained  little.  If  any,  pecuniary  Injury 
as  a  result  of  the  collision.  Reducing  these 
two  portions  of  the  plalntlfTs  claim  to  sncb 
extent  as  the  jury  was  justified  in  reducing 
them,  and  taking  due  account  of  the  other 
grounds  upon  _  which  compensation  was 
asked,  we  are  not  able  to  say  tliat  the  ver- 
dict was  clearly  Inadequate. 

The  rule  to  show  cause  will  therefore  be 
discharged. 


NATTER  T.  TURNER. 

(Court  of  Chancery  of  New  Jersey.   July  22, 
1903.) 

MORTGAaBS— PURCHASE  07  lAND  A8  BBCORI- 

TY  —  ADVANCEMENTS  —  INTEREST— ACCOUNT 
—METHOD  OF  STATEMENT. 

1.  Where,  on  an  accounting  between  an  owner 
of  land  and  a  pui-chaser  thereof  under  execu- 
tion, to  be  held  oy  the  \att&t  as  security  for  ad- 
vancements made  to  the  owner,  togeUier  with 
the  purchase  price.  It  appeared  that  the  pur- 
chaser took  possession,  and  was  compelled,  in 
order  to  maintain  bis  security,  to  pay  a  mort- 
gage indebtedness  on  the  property,  he  was  en- 
titled to  recover  interest  on  the  amount  so  paid 
from  the  time  of  the  payment  to  the  date  of  the 
accounting. 
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2.  Where  defendant  took  possesEion  of  land 
parctaased  at  jndical  sale  ond.er  an  agreement 
with  the  owner  to  hold  the  same  ae  secnrity 
for  the  price  and  his  advancements,  an  account 
should  be  stated  between  the  parties  by  credit- 
inj;  defendant  with  the  purchase  price,  with 
^interest  from  the  date  of  payment  to  the  time 
when  any  rents  and  profits  were  received,  which 
should  be  applied  as  of  the  date  they  were  re- 
reived,  in  satisfaction,  first,  of  the  interest,  and 
then  of  the  principal,  of  the  amount  due,  and 
defendant  should  also  be  credited  with  pay- 
ments made  in  satisfaction  of  mortgages  on 
the  premises  necessary  to  prevent  foreclosnre, 
with  interest  from  the  dates  of  such  pay- 
ments, and,  if  at  any  time  the  rents  and  profits 
more  than  sufficed  to  discharge  the  credits, 
interest  was  chargeable  in  favor  of  complainant 
on  the  balance. 

Action  by  Jacob  Natter  against  Alfred  Tur> 
ner.  On  exceptions  to  a  master's  report 
Exceptions  sustained.    See  52  Atl.  1105. 

Frederick  A.  Rex,  for  exceptant.  John  J. 
Crandall,  for  respondent 

GREY,  V.  C.  (orally).  The  exceptions 
which  challenge  this  report  may,  I  think, 
be  considered  and  decided  without  further 
delay.  Some  suggestion  Is  made  that  the  ex- 
ceptions do  not  specify  with  sufficient  cer- 
tainty the  matter  which  is  criticised.  While 
exceptions  to  a  master's  report  must  point 
out  the  particulars  wherein  the  master  to  al- 
leged to  haye  erred*  it  Is  not  necessary  that 
the  exceptant  shall  make  up  a  new  and  cor- 
rect report,  and  ask  this  court  to  accept  it 
in  the  place  of  that  made  by  the  master.  It 
Is  enough  when  the  exceptions  indicate  with 
reasonable  certainty  the  errors  which  It  is 
claimed  the  master  has  made.  That  suffi- 
ciently appears  on  the  face  of  these  excep- 
tions. 

By  the  decree  in  this  case  it  was  found, 
in  substance,  that  the  defendant  holds  the 
property  in  question  for  the  complainant  as 
security  for  moneys  expended  at  his  request 
by  the  defendant,  in  accordance  with  the 
agreement  set  forth  in  the  bill  of  complaint 
The  decree  ordered  that  the  defendant  ac- 
count before  the  master  for  the  moneys  re- 
ceived as  rents,  issues,  and  profits,  that  he 
be  credited  with  $500  expended  by  him  for 
the  complainant  as  of  the  8th  day  of  June, 
1895,  and  also  with  all  moneys  laid  out  by 
him  npon  the  premises  In  question  for  re- 
pairs, taxes,  assessments,  water  rents,  and 
insurance.  The  master  was  further  ordered 
to  take  testimony  and  report  the  speclflc 
facts  and  figures  concerning  the  payment  of 
any  mortgage  Hens  upon  the  premises  which 
defendant  has  discharged,  and,  if  there  have 
been  losses  by  fire,  that  the  master  state  the 
amount  of  Insurance,  by  whom  paid,  and  the 
costs  thereof,  and  the  amount  of  the  losses 
and  cost  of  rebuilding,  and  all  further  equity 
was  reserved  until  the  coming  In  of  the  mas- 
ter's report  The  master's  report  and  sched- 
ules of  accounts  find  that  the  defendant  In 
January,  1896,  paid  out  ^,200.38  to  satisfy 
the  principal  and  interest  of  mortgages  npon 


the  promises,  and  proceed  with  the  account- 
ing, allowing  various  items  of  debit  and 
credit  resulting  in  a  finding  that  there  is 
due  to  the  defendant  from  the  complainant 
a  balance  of  $2,611.66. 

The  defendant  excepts  to  the  master's  re- 
port by  three  separate  exceptions,  all  of 
them,  however,  directed  to  the  same  critl- 
ctom.  The  findings  of  fact  are  substantially 
unchallenged,  but  the  master  has  refused  to 
allow  interest  npon  the  amount  paid  by  the 
defendant  in  satisfaction  of  preceding  mort- 
gages upon  the  premises.  He  puts  this  re- 
fusal upon  the  ground  that  the  court  has  de- 
creed that  the  defendant  was  holding  the 
premises  against  the  complainant  In  bis  own 
wrong;  the  defendant  should  not  In  such  a 
case  be  allowed  Interest  on  the  amonnt  ad- 
vanced by  him  In  payment  of  the  mortgages. 
This  element  In  the  master's  report  Is  the 
subject  of  the  criticism  of  the  defendant's 
exceptions. 

An  inspection  of  the  court's  decree  will 
show  that  It  did  not  determine  that  the  de- 
fendant was  holding  the  property  In  bis  own 
wrong  against  the  complainant  nor  did  it 
direct  that  the  master  should  pass  upon  the 
rightfulness  of  the  defendant's  payment  of 
the  mortgages,  nor  whether  Interest  should 
be  allowed  or  refused  for  moneys  expended 
In  that  payment.  The  master  In  this  par- 
ticular was  directed  to  report  the  facts  and 
figures.  He  has  not  only  reported  the  facts 
and  figures,  but  also  a  finding  as  to  the 
equity  of  the  defendant  to  have  Interest  upon 
his  expenditure  In  paying  the  mortgage.  This 
is  the  only  portion  of  the  master's  report 
which  Is  In  any  way  challenged,  and  ell  the 
equities  reserved  may,  I  think,  be  effectual- 
ly determined  on  this  hearing,  as  the  coun- 
sel have  now  presented  all  the  questions  In 
Issue. 

It  appeared,  when  thto  canse  was  on  hear- 
ing on  the  pleadings  and  proofs,  that  the  de- 
fendant received  conveyance  of  the  title  to 
the  whole  of  the  property  In  question  by 
purchase  at  a  sheriff's  sale.  The  purchase 
was  made  at  the  invitation  and  by  the  pro- 
curement of  the  complainant  (who  was  the 
defendant  In  the  sherifTs  writ),  npon  an 
agreement  betweeli  the  defendant  and  the 
complainant  that  the  defendant  should  pay 
the  amount  of  the  complainant's  execution 
debt  take  the  title  to  the  premises,  and  hold 
them  as  security  for  the  repayment  of  his 
advances.  In  thto  manner  the  defendant 
took  title  to  all  and  came  into  actual  posses- 
sion of  part  of  the  premises.  The  complain- 
ant himself  retained  [K>sse8Sion  of  the  resi- 
due, which  was  a  considerable  part  of  the 
premiB(A9.  It  was  nowhere  shown  that  the 
complainant  had  come  to  any  adjustment  of 
accounts  with  the  defendant  and  demanded 
a  reconveyance  of  the  premises.  However 
the  balances  between  the  parties  might  have 
been  found,  If  adjusted,  they  never  were 
actually  so  settled  that  the  defendant  was 


Digitized  by 


Google 


653 


66  ATIiAMTJO  RBPOBTBB. 


CN.J. 


called  upon  to  make  a  recooveyance.  Wblle 
the  defendant  bo  held  the  title,  the  prior 
mortgages  came  to  be  due,  and  were  by  the 
defendant,  either  with  or  without  pressure 
on  the  part  of  the  holders,  paid  off  and  sat- 
isfied. Under  these  circumstances,  the  pay- 
ment of  these  mortgages,  precedent  liens 
upon  the  premises,  was  an  act  preserving 
not  only  that  part  of  the  premises  In  the 
iwssession  of  the  defendant,  but  also  the  por- 
tion retained  and  In  the  possession  of  the 
complainant.  The  defendant  rightfully  paid 
those  mortgages  with  his  own  money,  and 
should  be  allowed  Interest  on  the  amount  so 
paid  from  the  date  of  the  payment.  The  de- 
fendant's exception  to  that  part  of  the  mas- 
ter's report  refusing  him  an  allowance  of 
Interest  on  account  of  his  expenditures  in 
satisfaction  of  the  mortgage  debt  is  there- 
fore Justified. 

An  examination  of  the  master's  report  and 
schedules  shows  that  the  mode  of  computa- 
tion and  statement  of  the  account  does  not 
operate  fairly  in  ascertaining  the  balance 
which  may  be  due.  The  first  credit  allowed 
the  defendant  should  be  the  sum  of  |500, 
the  net  sum  of  the  original  purchase  price 
ascertained  by  the  decree  to  be  due  the  de- 
fendant as  of  the  8th  day  of  June,  1895. 
This  sum  should  carry  interest  from  that 
date,  which  should  be  computed  up  to  the 
time  when  any  rents  or  profits  of  the  prem- 
ises were  received  by  the  defendant,  and 
these  should  be  applied  (as  of  the  date  on 
which  they  were  received)  in  satisfaction, 
first,  of  the  Interest,  and  next  of  the  princi- 
pal, of  the  amount  due  the  defendant  The 
payments  made  by  the  defendant  in  satis- 
faction of  the  mortgages  should  be  credited 
to  him,  with  interest  from  the  dates  of  the 
several  payments,  and  there  should  be 
charged  ^gainst  that  credit  the  several  sums 
of  rents  and  profits  as  they  were  respect- 
ively received,  and  so  on  through  the  ac- 
count, crediting  the  various  items  of  expend- 
iture and  receipt  If  at  any  time  tlie  amount 
of  the  rents  and  profits  more  than  sufficed 
to  discharge  the  amount  due  the  defendant 
interest  may  be  charged  In  favor  of  the  com- 
plainant on  his  balance.  This  mode  of  com- 
putation deals  with  the  defendant  as  one  In 
the  possession  of  premises  in  the  preserva- 
tion of  which  he  may  rightfully  expend  mon- 
eys, but  regarding  the  profits  of  which  he 
must  fully  account  This  is  the  status  In 
which  the  defendant  has  been  adjudged  to 
stand. 

The  testimony  and  the  master's  findings  of 
fact  enable  the  respective  parties  (If  they 
choose  to  do  so)  to  restate  the  account  by 
agreement  In  accordance  with  the  views 
herein  expressed.  If  counsel  take  this  course, 
there  will  be  no  need  to  send  the  rqiort 
back  to  the  master.  I  will  delay  the  signing 
of  a  decree  to  ascertain  whether  counsel  can 
BO  agree.  The  only  question  open  is  the 
allowance  of  interest  and  the  mode  of  stat- 
ing the  account 


SAUNDERS  T.  SUTTON  et  aL 
(Supreme  Court  of  New  Jers^.    July  21,  1903.) 

BOUNDARIES— ACTIONS— NEW  TRIAL-VKROICT 
CONTRARY  TO  EVIDENCE. 

1.  Where,  in  an  action  involving  a  dispnted 
boundary  line,  the  jury,  by  its  verdict  for  plain- 
tiff, gave  little  or  no  heed  to  evidence  of  an 
ancient  fence,  which  the  facts  strongly  tended 
to  prove  was  a  boundary  line  fence  between  the 
land  of  the  parties,  and  for  this  reason  miased 
the  point  of  much  of  the  evidence  in  the  caa& 
a  new  trial  would  be  granted  on  the  ground 
that  the  vet-diet  was  against  the  weight  ot  tb* 
evidence. . 

Action  by  Archie  L.  Saunders  against  Ix>r- 
enzo  D.  Sutton  and  others.  On  rule  to  sbow 
cause  why  a  verdict  In  favor  of  plaintiff 
could  not  be  set  aside,  and  a  new  trlaJ 
granted.    Kule  absolute. 

Argued  February  term,  1903,  before 
POBT,  HENDRICKSON,  and  PITNEY,  JJ. 

WUlard  W.  Cutler,  for  plaintiff.  BUmer 
King  and  H.  B.  Herr,  for  defendants. 

PER  CURIAM.  This  is  an  action  of  tort 
for  the  cutting  of  timber  upon  lands  claim- 
ed to  be  owned  by  the  plaintiff.  The  defend- 
ants pleaded  the  general  Issue  and  certain 
special  pleas  Justifying  the  alleged  trespass 
on  the  ground  that  the  locus  in  quo  was  the 
property  of  one  Catharine  E.  Plckel,  under 
whose  command  the  entry  and  cutting  of 
timber  were  committed.  The  evidence  dis- 
closed that  Saunders  and  Plckel  owned  ad- 
joining farms,  and  the  question  In  dispute 
was  the  location  of  the  boundary  line  be- 
tween them.  Plckel's  land  lay  to  the  east  of 
that  of  Saunders,  the  locus  In  quo  being  dis- 
puted territory.  Along  the  westerly  side  of 
the  locus,  and  running  in  a  general  north- 
erly and  southerly  direction,  was  an  ancient 
fence,  of  such  a  character  as  to  render  It 
reasonably  clear  that  It  had  been  constructed 
and  maintained  as  a  boundary  fence  between 
the  two  properties.  If  it  was  a  boundary 
fence,  that  fact  was  highly  significant  In 
three  aspects:  First,  as  evidence  of  a  prac- 
tical location  of  the  boundary;  secondly,  as 
a  monument  governing  the  survey,  in  view 
of  the  difficulty  that  existed  In  locating  the 
boundary  according  to  the  courses  and  dis- 
tances given  in  the  titie  deeds;  and,  thirdly. 
It  had  an  Important  bearing  upon  the  evi- 
dence respecting  acts  of  posaession  done  up- 
on the  locus  in  quo  by  the  respective  parties 
and  those  under  whom  they  claimed.  The 
Jury  rendered  a  verdict  In  favor  of  the  plain- 
tiff for  substantial  damages,  which  can  only 
be  Justified  on  the  theory  that  the  true  loca- 
tion of  the  boundary  line  between  the  re- 
spective properties  lay  well  to  the  eastward 
of  the  ancient  fence.  An  examination  of  the 
evidence  renders  It  clear  that  the  Jury  gave 
Uttie  or  no  heed  to  the  fence,  and  for  this 
reason  missed  the  point  of  much  of  the  evi- 
dence in  the  case. 

The  verdict  seems  clearly  against  the 
weight  of  the  evidence,  and  a  new  trial 
should  therefore  be  granted. 
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(W  N.  J.  U  GtT) 

HOPEWELL  et  aU  v.  BOARD  OF  TEUS- 
TEES  OF  VILLAGE  OF  FLKMINGTON. 

(Sapreme  Court  of  New  Jeney.    July  28,  1903.) 

MUNICIPAL  CORPORATIONS  —  8TRBKTS  —  ES- 
TABLISHMENT OF  ORADB— ORDINANCES— VA- 
iJDITT— REVIEW— CERTIORARI— LACHES. 

1.  Wbere  the  grades  and  side  lines  of  a  street 
were  established  by  an  ordinance  passed  in 
1896,  and  property  of  several  owners  fronting 
thereon  had  been  made  to  conform  to  the 
{^rade  so  fixed,  and  intersecting  streets  had  been 
unproved  and  a  sewer  system  established  with 
reference  to  such  lines  and  grades,  piopertj 
owners  were  barred  by  laches  from  mamtaining 
certiorari,  not  begun  nntil  August,  1901,  to' 
Jiave  sach  ordinance  declared  invalid. 

Certiorari  by  John  B.  Hopewell  and  oth- 
ers against  the  board  of  trustees  of  the  vil- 
lage of  Flemington.     Writ  dismissed. 

Argued  June  term,  1903,  before  GABRI- 
fiON  and  GABRETSON,  JJ. 

WUlard  C.  Parker  and  H.  B.  Herr,  for 
-prosecutora.  '  O.  Van  Syckel  aad  George  H. 
Xaige,  for  defendant. 

PBR  CURIAM.    On  the  6tli  of  July,  1896, 

.an  ordinance  was  passed  by  the  board  of 
tmsteea  fixing  and  estabilshlng  the  Bide  lines 

.and  grades  for  Main  street  In  the  village  of 
Flemington.    By  its  terms  the  ordinance  took 

.effect  July  20,  1896.  No  other  municipal  ac- 
tion under  this  ordinance  affecting  the  prop- 

.erty  of  the  prosecutor  appears  by  the  re- 
turn to  hare  been  since  taken.    It  appears 

'from  the  evidence  that  the  properties  of  sev- 

.«Kil  owners  fronting  on  Main  street  have 
i)een  made  to  conform  to  the  grade  fixed  by 

"tbls  ordinance.  Intersecting  streets  have  al- 
so been  improved  with  reference  to  the  lines 
and  grades  fixed  by  the  ordinance,  and  a 
sewerage  system  has  been  constructed  at  a 
large  expense  with  reference  to  these  same 
grades.  On  the  24th  of  August,  1901— more 
than  five  years  after  the  ordinance  became 

■  effective— the  prosecutors,  alleging  that  their 
properties  were  injured  by  the  ordinance, 
procured  the  allowance  of  this  writ  of  cer- 
tiorari, and  now  ask  that  the  ordinance  be 
set  aside  for  various  reasons,  all  of  which 
existed  -wbea  the  ordinance  was  passed.    Un- 

■  der  the  decisions  of  this  court  the  prosecnt- 
ors  have  been  guilty  of  such  laches  as  dls- 

.  entitle  them  to  the  relief  asked  for. 

The  writ  ef  certiorari  will  be  dismissed, 
'With  costs. 


MBANT  V.  STANDARD  OIL  CO. 
.  (Sapreme  Court  of  New  Jersey.   July  21, 190S.) 

HASTKR  AKD  SBRTANT-INJURIBS  TO   SORT* 
ANT-OIL  DISTILLERY— OASSa- 
HVIDBNCB-VBRDICT. 
1.  Defendant's   process   of  distillation   of   oil 
-  evolved  two  different  Bases — one  known  as  an 
.  acid  gas,  produced  in  the  earlier  stages  of  dis- 
tillation from  sulphuric  acid  which  was  mixed 
with  the  oil;    the  other  a  gas  produced  from 
.the  oil  itself  by; the  .beat  of  distillation.   The 


acid  gas  was  dangerous  to  workmen,  but  the 
oil  gas  was  comparatively  harmless.  Defend- 
ant had  not  exercised  reasonable  care  to  dis- 
pose of  the  add  gas  so  as  to  render  the  stillhouse 
reasonably  safe  for  workmen,  and  plaintifi,  who 
was  employed  therein,  was  injured  by  inhaling 
such  gas.  The  presence  of  the  oil  gas  in  the 
stillhouse  was  persistent  and  obvious,  but  the 
acid  gas  was  only  occasionally  present,  and  the 
risk  therefrom  was  not  obvious  to  plaintiff,  he 
not  having  had  any  previous  experience  there- 
with. Heii  sufBcient  to  sustain  a  verdict  for 
plaintiff. 

'  Action  by  Michael  Meany  against  the 
Standard  Oil  Company.  On  rule  to  shew 
cause  why  a  new  trial  Should  not  be  granted 
after  verdict  In  favor  of  plaintiff.  Rule  dis- 
charged. 

Argued  February  term,  1903,  before  GUM- 
MERE,  C.  J.,  and  FORT,  HENDRICKSON, 
and  PITNBT,  JJ. 

Thomas  F.  Noonau,  for  plaintiff.  Charles 
W.  Fuller,  for  defendant 

PER  CURIAM,  This  Is  an  action  to  re- 
cover damages  for  personal  Injuries  sus- 
tained by  the  plaintiff  In  consequence  of  in- 
baling  noxious  gases  in  a  stillhouse  of  the 
defendant  while  the  plaintiff,  as  Its  employ^, 
was  attending  to  his  duties  there.  The  case 
has  been  twice  tried,  both  verdicts  beltig  In 
favor  of  the  plaintiff.  The  first  verdict  was 
set  aside  (Meany  v.  Standard  Oil  Co.  [N.  J. 
Sup.]  47  Atl.  803)  <Hi  the  ground  that  the  evi- 
dence disclosed  that  the  presence  of  gases 
In  the  siillhouse  was  apparent,  and  the  dan- 
ger from  them  was  obvious,  and  on  the 
ground  that  the  defendant  had  used  due  care 
to  keep  the  stillhouse  as  free  as  possible 
from  the  gases.  The  evidenoe  at  the  second 
trial  renders  the  case  somewhat  more  clear 
upon  both  points.  It  now  appears  that  In  the 
process  of  distillation  two  different  kinds  of 
gas  were  evolved,  one  known  as  "add  gas," 
'Which  was  produced  from  sulphuric  add  that 
was  mixed  'with  the  oil.  This  gas  'was  pro- 
duced In  the  earlier  stages  of  the  distilla- 
tion. The  other  kind  was  known  as '"oil 
gas,"  and  was  produced  from  the  oil  Itself 
by  the  heat  of  distillation.  The  add  gas  was 
dangerous  to  the  workmen;  the  oil  gas  was 
comparatively  harmless.  The  evidence  upon 
the  second  trial  was  such  as  to  Justify  the 
Jury  in  finding,  first,  that  the  defendant  had 
not  exerdsed  reasonable  care  to  so  dispose  of 
the  acid  gas  as  to  render  the  stillhouse  rea- 
sonably safe  for  the  workmen;  and,  second- 
ly, that  while  the  presence  of  oil  gas  In  the 
stillhouse  was  persistent  and  obvious,  the 
dangerous  gas  kno'wn  as  add  gas  'was  only 
occasionally  present,  and  that  the  risk  aris- 
ing from  it  "was  not  ob'vlous  to  the  plaintiff, 
he  having  had  no  previous  operlence  there- 
with. 

A  second  verdict  having  been  rendered  In 
favor  of  the  plaintiff  upon  evidence  that  sup- 
ports his  case  more  clearly  than  that  given 
at  the  first  trial,  the  rule  to  show  cause 
should  be  discharged. 
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STATB  T.  CUNNINGHAM. 

(Supreme  Court  of  Vermont.    June  9,  1903.) 
AUC3TION3— LICENSE— COMPLAINT— ALLBQA- 

TiONS— residence:. 
l.Acts  1900,  p.  67,  No.  95,  relating  to  the 
licensing  of  anctioneers,  provides  that  the  stat- 
ute shall  not  appl7  to  sales  made  by  one  in  the 
county  where  he  resides.  A  complaint  under 
the  statute  for  sales  at  the  city  of  B.  alleged 
defendant  as  "temporarily  of  the  city  of  B." 
Held,  that  the  complaint  was  insufficient,  since 
the  word  "temporarily"  did  not  show  defendant 
not  "a  resident." 

Exceptions  from  Olty  Court  of  Barre;  Fay, 
Judge. 

Fred  Cunningham  was  convicted  of  selling 
goods  at  auction  without  a  license,  and  he 
brings  exceptions.    ReTersed. 

Argued  before  TYLER,  MUNSON,  START, 
WATSON,  STAFFORD,  and  HASELTON, 
JJ. 

Richard  A.  Hoar,  State's  Atty.,  for  the 
State.    F.  S.  Williams,  for  respondent. 

HASELTON,  J.  No.  95,  Acts  of  1900,  p. 
07,  provides  for  the  licensing  of  auctioneers, 
and  then  proceeds  as  follows:  "If  a  person, 
not  so, licensed,  sells  or  ofTers  for  sale  at  auc- 
tion In  any  town  or  city  In  the  state,  goods, 
chattels  or  other  property,  he  shall  be  fined 
not  more  than  one  hundred  dollars  and  not 
less  than  ten  dollars;  but  this  section  shall 
not  apply  to  sales'  at  anctlon  •  •  •  made 
by  any  person  In  the  county  where  he  re- 
sides." This  was  a  complaint,  under  the  stat- 
ute referred  to,  setting  np  the  respondent  as 
temporarily  of  the  city  of  Barre.  In  other 
respects  the  complaint  charged  in  appropriate 
terms  the  commission  by  the  respondent  at 
said  city  of  Barre  of  an  ottense  under  the 
statute.  The  respondent  demurred.  The  de- 
murrer was  overruled,  and  the  complaint  ad- 
Judged  sufficient  EbEceptions  were  allowed 
and  ordered  to  lie  pending  a  trial  on  the 
merits  of  the  case.  On  the  trial,  which  was 
before  the  dty  court  of  Barre,  the  respond- 
ent was  adjudged  gnllty,  and  the  mlnlmnm 
fine  provided  by  statute  was  imposed.  The 
question  before  this  court  is  as  to  the  suffi- 
ciency of  the  complaint 

According  to  usual  and  approved  forms  of 
pleading,  the  phrase  in  the  complaint  describ- 
ing the  respondent  as  "of  the  city  of  Barre" 
sets  him  up  as  a  resident  of  said  city,  unless 
it  Is  prevented  from  having  this  effect  by  the 
use  of  the  word  "temiwrarily";  and  we  do  not 
think  It  Is  BO  prevented.  One  may  have  a 
place  Of  abode— such  a  place  of  abode  as  con- 
stitutes his  residence— and  yet  such  abode 
and  residence  may  be  of  a  temporal?  char^ 
acter.  In  Jamaica  v.  Townsend,  19  Vt  267, 
the  question  was  as  to  the  residence  of  a 
person  during  a  period  of  29  days.  In  dis- 
cussing the  matter  of  one's  residence  In  such 
a  case,  the  court  say:  "The  question  Is, 
where  does  he,  for  the  time,  dwell?  Is  he 
now  at  home?  Where  does  he  reside  for  the 
time  being?"    The  expressions  "for  the  time" 


and  "for  the  time  being"  are  equivalent  to 
the  word  "temporarily."  Each  constitutes  a 
good  definition  of  that  word.  Cases  in  accord 
with  the  Jamaica  Case  are  Middlebury  v. 
Waltham,  6  Vt  200,  and  Jericho  v.  Burling- 
ton, 66  Vt  529,  29  Atl.  801.  It  Is  to  be 
observed  that  "residence"  and  "domicile"  are 
not,  strictly  speaking,  synonymous;  that  one 
may  be  domiciled  in  <Kie  place,  and  at  tbe 
same  time  have  a  temporary  residence  In 
another.  2  Kent,  Com.  431,  note.  Tbe  re- 
spondent being,  under  tbe  allegations  of  the 
declaration,  temporarily  a  resident  of  the  city 
of  Barre,  he  bad,  by  tbe  express  terms  of  tbe 
statute,  the  right  there  to  do  tbe  acts  com- 
plained of. 

The  constitutionality  of  the  statute  under 
which  the  complaint  was  bronght  was  dis- 
cussed In  argument  but  the  conclusion  above 
reached  makes  it  unnecessary  that  the  consti- 
tutional question  should  be  decided. 

Judgment  and  sentence  reversed,  demurrer 
sustained,  complaint  adjudged  insufficient  and 
quashed,  and  respondent  let  go  without  day. 


(75  Vt  3S0) 

GODFREY  V.  BENNINGTON  WATER  CO. 

(Supreme  Court  of  Vermont    Bennington. 
Aug.  1.  1908.) 

TAXATION— WATER  COMPANY— PDBLIC  DSB— 
EXEMPTION- LISTING  OP  REAL  ESTATE— DUE 
PROCESS  OF  LAW— C0RATIVB  STATUTE. 

1.  The  furnishing  of  water  to  a  town  by  a 
water  company  under  the  provisions  of  its  char- 
ter does  not  constitute  a  public  use,  and  its 
property  is  not  exempt  from  taxation  under 
V.  S.  362,  subd.  7,  exempting  from  taxation 
property  employed  for  public  use. 

2.  Laws  1880,  p.  79,  No.  78,  i  15,  relative 
to  town  taxation,  required  the  listers  to  lodge 
in  the  town  clerk's  ofilce  the  "personal  lists" 
of  all  taxpayers.  Act  1882,  p.  17,  No.  2,  S  20. 
changed  the  law  so  as  to  require  an  abstract 
of  the  "individual  list,"  which  act  was  amended 
by  Laws  1890,  p.  36,  No.  13,  by  adding  thereto 
that  the  listers  of  all  towns  of  less  than  2,000 
inhabitants  might  make  the  abstract  by  enter- 
ing in  the  blank  books  furnished  by  the  state 
for  the  grand  lists  for  the  town  for  that  year 
the  polls,  real  estate,  and  appraisals  of  the 
same,  and  that  the  listers  should  subsequently 
complete  the  bopk  as  the  grand  list  of  the 
town.  V.  S.  427.  While  the  general  appraisal 
of  real  estate  is  made  only  once  in  foor  years, 
Laws  1896,  p.  11,  No.  13,  requires  that  if  ad- 
ditional buildings  have  been  erected,  the  listers 
shall  make  such  additions  to  the  general  ap- 
praisal of  such  real  estate  as  they  deem  last 
and  make  deductions  for  depreciation,  and  by 
V.  S.  419,  taxable  real  estate  omitted  from  the 
iast  quadrennial  appraisal  shall  be  appraised 
and  set  on  the  list,  and,  if  there  has  be^n  a 
change  in  the  ownership,  the  real  estate  must 
be  set  to  the  last  owner  April  1st  Held,  that 
the  failure  of  the  listers  to  lodge  In  the  town 
clerk's  office  an  abstract  of  the  individual  list  in- 
validated the  grand  list  as  to  real  estate,  since 
the  act  of  1890  showed  that  it  was  the  legisla- 
tive intent  that  the  real  estate  as  well  as  per- 
sonal property  should  be  included,  and  the  gen- 
eral purpose  of  the  tax  law  could  not  be  pre- 
served otherwise. 

3.  V.  S.  428,  provides  that  a  taxpayer  aggriev- 
ed by  the  abstract  of  the  Individual  list  may 
have  a  hearing,  and  by  section  429  he  may  ap- 
peal and  be  heard  by  the  board  of  civil  author- 
ity.   Held  that,  where  tbe  individual  list  is  not. 
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filed,  the  taxpayer  it  deprived  of  hia  property 
without  dae  proceas  of  law. 

4.  The  right  of  a  taxpayer  to  be  ao  heard  be- 
ing Gonstitational,  the  Legislature  conld  not,  In 
the  first  Instance,  nor  by  any  cnratlve  statute, 
deprive  a  taxpayer  of  It 

Kxcepbons  from  Bennington  County  Oonrt; 
Mnnson,  Judge. 

Action  by  Frederick  Godfrey,  as  collector 
of  taxes  for  the  town  of  Bennington,  against 
tbe  Bennington  Water  Oompany.  Judgment 
for  tbe  defendant  entered  on  tbe  report  of 
tbe  referee,  and  plaintiff  brings  exceptions. 
■  Afnrmed. 

Argued  before  TTLEE,  START,  WAT- 
SON, STAFFORD,  and  HASBLION,  JJ. 

Batcbelder  &  Bates,  for  plalntltC.  Barber 
A  Darling,  for  defendant 

WATSON,  3.  Tbe  defendant  la  a  private 
corporation  organized  under  tbe  Laws  of 
1886,  p.  134,  No.  172,  and  amendments  there- 
to, "for  tbe  purpose  of  fnmisbing  tbe  inhab- 
itants of  tbe  town  and  Tillage  of  Bennington 
wltb  water  for  domestic  and  other  purposes." 
Tbe  property  taxed  consists  of  the  defend- 
ant's waterworks,  constructed  under  its 
charter,  and  used  for  the  purpose  named 
therein.  The  taxes  here  sought  to  I>e  col- 
lected were  assessed  under  tbe  vote  of  tbe 
town  in  the  years  1898  and  1899.  It  is  con- 
tended by  tbe  defendant  that  in  granting  it 
tbe  right  to  construct  a  water  system  for  the 
purposes  stated  in  its  charter  the  Legislature 
created  in  the  defendant  a  public  trust,  and 
tliat  the  power  therein  delegated  to  it  is  a 
right  granted  to  construct  a  system  dedicated 
exclusively  to  a  public  use.  By  reason  where- 
of the  defendant  contends  that  its  plant  la 
exempt  from  taxation  under  sabdlvisloB  7, 
I  362,  of  tbe  Vermont  Statutes,  which  pro- 
vides that  "real  and  personal  estate  granted, 
sequestered,  or  used  for  public,  pious,  or 
charitable  uses,"  shall  be  exempt  from  taxa- 
tion. Upon  this  question  our  attention  has 
been  called  to  many  decisions  of  courts  in 
other  Jurisdictions,  but  we  have  given  them 
no  consideration,  for  tbe  reason  that  practi- 
cally tbe  same  question  has  recently  been 
before  this  court  In  Stiles  y.  Yillage  of  New- 
port, S6  Atl.  — ,  where  It  received  full  and 
careful  consideration.  There  tbe.  village  of 
Newport  was  auttiorlzed  to  provide  a  supply 
of  water  for  fire,  domestic,  and  other  pur- 
poses, and  to  sell  and  furnish  water  for  do- 
mestic and  other  purposes  to  persons  or  cor- 
porations within  or  without  the  municipal 
limits.  A  part  of  its  water  system,  including 
reservoir  and  aqueduct  was  in  tbe  town  of 
Derby.  The  village  used  its  water  for  mu- 
nicipal purposes,  and  to  supply  its  inhabit- 
ants for  domestic  use.  It  supplied  tbe  village 
of  West  Derby,  a  manufacturing  establish- 
ment there  located,  and  two  properties  in 
that  town  outside  the  village  limits,  witli 
water  for  protection  against  fire,  and  the  Inr 
habitants  wltb  water  for  domestic  purposes. 
Vox  all  tbe  water  thus  .supplied  ti^e  village 


of  Newport  received  a  compensation.  That 
part  of  the  system  located  in  Derby  ^s  set 
in  tbe  grand  list  of  that  town,  and  the  suit 
was  brought  to  collect  the  tax  assessed  there- 
on. It  was  contended,  as  in  tbe  case  at  bar, 
tbat  it  was  property  used  for  public  pur- 
poses, and  therefore  exempt  from  taxation 
under  V.  S.  362,  subd.  7,  above  quoted.  It 
was  held  that  tbe  furnishing  of  water  by  a 
municipality  to  its  inhabitants  for  domestic 
purposes,  as  well  as  the  furnishing  of  it  for 
protection  against  fire  and  for  sanitary  pur- 
poses, wittiln  its  own  territorial  limits,  was 
a  public  use,  within  tbe  meaning  of  tbe  law; 
but  that  when  water  was  supplied  for  such 
purposes  outside  the  municipal  limits,  the 
same  rules  of  law  did  not  apply,  because  the 
duty  of  a  municipality  regarding  tbe  main- 
tenance of  mains  and  hydrants  and  tbe  mu- 
nicipal relatldh  entering  into  the  question  of 
domestic  supply  are  confined  to  its  own  ter- 
ritorial limits.  It  was  further  held  that,  as 
the  village  of  Newport  had  no  Interest  in  the 
village  of  West  Derby,  and  owed  no  munici- 
pal duty  to  its  inhabitants,  the  sale  of  water 
there,  even  for  such  purposes,  was  solely 
for  revenue,  and  that  the  sale  was  not  a  pub- 
lic use  within  tbe  meaning  of  tbe  law;  and 
that  its  property,  to  the  extent  that  It  was 
so  put  to  private  use  in  Derby,  was  there 
taxable.  Under  this  holding,  a  municipality, 
when  outside  Its  own  limits  furnishing  water 
to  anotlier  munidpaiily  and  Its  inhabitants 
for  revenue,  becomes  as  an  individual  or  a 
private  corporation  carrying  on  the  business 
in  the  same  way,  and  therein  it  la  governed 
by  the  same  rules  of  law.  The  law  there  laid 
down  is  decisive  of  the  case  before  ns  tbat 
the  fumisbing  of  water  by  the  defendant 
under  tbe  provlslonB  of  its  charter  does  not 
constitute  a  public  use,  and  tbat  its  property 
is,  therefore,  not  exempt  from  taxation. 

It  is  found  that  in  neither  of  the  years  in 
which  tbe  taxes  in  question  were  assessed 
did  tbe  listers  lodge  in  the  town  clerk's  of- 
fice an  abstract  of  the  "individual  list"  of 
all  the  taxpayers  of  the  town,  as  required  by 
V.  B.  427.  The  plaintiff  contends  a)  that 
only  the  personal  estate  is  required  to  be 
included  ta  such  abstract,  and  hence  the 
omission  to  lodge  tbe  abstract  in  the  town 
clerk's  office  does  not  affect  the  grand  list 
as  to  real  estate;  and  (2)  that,  if  real  estate 
is  to  be  Included,  the  defect  in  the  year  of 
1898  was  validated  by  the  curative  act  of 
that  year  (Laws  1898,  p.  891,  No.  283).  That 
tbe  property  taxed  is  real  estate,  no  question 
is  made.  But  tbe  defendant  contends  that 
the  abstract  of  tbe  Individual  lists  must  con- 
tain the  real  estate  as  well  as  the  personal 
property  of  the  taxpayers,  to  be  a  compliance 
with  tbe  law.  By  the  Laws  of  1880,  p.  79, 
No.  78,  f  16,  the  listers  were  required  to  ar- 
range in  alphabetical  order,  and  lodg^e  in  the 
town  clerk's  office  on  or  before  the  26th  day 
of  April  of  each  year,  the  "personal  lists" 
of  all  taxpayers  for  tbelr  inspection.  Tbat. 
act,  in  this  respect,  was  said  In  Bartlett  ▼> 
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WUson,  59  Vt  23,  8  Atl.  321,  to  have  refer- 
ence to  tbe  personal  estate.  By  Act  1882, 
No.  2,  p.  17,  f  20,  the  law  was  so  changed 
as  to  require  an  abstract  of  the  "Individual 
list"  of  the  taxpayers  thus  to  be  lodged  In  tbe 
town  clerk's  office,  insteiid  of  the  "personal 
Usts,"  as  before.  This  act  was  amended  by 
Laws  1890,  p.  36,  No.  13,  by  adding  there- 
to that  the  listers  of  a  town  of  less  than 
2,000  Inhabitants  may  make  up  such  abstract 
by  entering  In  the  blank  books  furnished  by 
the  state  for  the  grand  lists  of  such  town 
for  that  year  under  tbe  proper  headings  the 
polls,  the  real  estate,  and  the  appraisals  of 
the  same,  and  the  appraisal  of  the  personal 
estate,  as  required  by  law  to  be  set  in  tbe 
list;  and  that  after  the  first  Tuesday  In  May, 
when  all  questions  of  persons  aggrieved  have 
been  beard  and  determined,  the  listers  shay 
complete  said  book  as  the  graM  list  of  the 
town.  The  act  of  1882,  thus  amended,  be- 
came section  427  of  Vermont  Statutes.  If  it 
could  be  said  that  any  doubt  existed  whether 
the  law  of  1882  required  real  estate  to  be 
included  in  such  abstract,  certainly  the  act 
of  1890  shows  clearly  that  the  Intent  of  the 
Legislature  was  to  include  It  Furthermore, 
tbe  purpose  of  the  law  coold  not  be  sub- 
served without  Including  it  It  is  true  that 
a  general  appraisal  of  real  estate  Is  made 
only  once  in  four  years;  yet,  if  additional 
buildings  have  been  erected,  or  extensive  re- 
pairs made,  the  listers  shall  make  such  ad- 
dltioo  to  tbe  general  appraisal  of  sach  real 
estate  as  they  deem  Jnst;  and  in  like  man- 
ner they  shall  make  deductions  for  large 
depreciations  in  value  by  reason  of  fire,  flood, 
or  other  accident,  or  by  cutting  or  removing 
timber  therefrom;  and,  if  there  has  been  any 
great  change  in  tbe  value  of  quarries  where 
stone  la  quarried,  they  shall  change  the  ap- 
praisal thereof  accordingly.  Laws  1896,  p. 
11,  No.  13.  Also,  tf  any  taxable  real  estate 
was  omitted  from  the  last  quadrennial  ap- 
praisal, the  listers  shall  appraise  the  same, 
and  set  It  in  the  list.  V.  S.  419.  And,  if 
there  has  been  a  change  of  ownership,  the 
real  estate  must  be  set  to  the  last  owner  on 
the  Ist  day  of  April.  With  such  duties  de- 
volving on  the  listers  -every  year,  the  Im- 
portance of  the  proTlslon  requiring  the  ab- 
stract to  Include  both  the  real  and  personal 
property  is  apparent  When  taxes  are  levied 
on  property  according  to  its  value  to  be  fixed 
by  the  listers,  in  estimating  the  value  the 
listers  act  Judicially,  and  the  taxpayers  must 
have  an  opportunity  to  be  heard.  When  the 
abstract  of  tbe  individual  lists  Is  lodged  hi 
the  town  clerk's  office  for  the  inspection  of 
<be  taxpayers,  as  required,  it  Is  legal  notice 
to  them  of  the  determination  of  the  listers 
respecting  tbe  list  of  every  Indlvldnal  tax- 
payer in  town,  and  any  person  feeling  him- 
self aggrieved  thereby,  and  desiring  to  be 
heard  by  them,  may  have  such  bearing  imder 
the  provisions  of  V.  S.  428.  A  person  may 
appeal  from  tbe  decision  of  the  listers,  and 
be  heard  by  the  board  of  civil  authority.    Id. 


4SI8.  When  these  different  provisions  or  tbe 
Bta.tute8  are  complied  with,  a  taxpayer  is 
not  deprived  Of  his  property  without  due 
process  of  law.  Darldson  v.  New  (Cleans, 
96  n.  S.  97,  24  L.  Ed.  616;  Hagar  T.  Becla- 
matlon  District  111  U.  S.  701,  4  Sup.«Ct  663, 
28  L.  Ed.  569.  In  the  case  at  bar,  since 
there  was  no  abstract  of  the  Individual  lists 
lodged  in  the  town  clerk's  office,  the  defend- 
ant was  given  no  opportunity  to  be  heard. 
and  to  hold  the  taxes  assessed  against  blm 
valid  would  be  taking  property  without  due 
process  of  law.  CJooIey,  Tax'n,  264-268;  Bart-  , 
lett  V.  Wilson,  59  Vt.  23,  8  Atl.  321;  Heth 
V.  Kadford,  96  Va.  272,  31  S.  E.  8.  The  right 
of  an  opportunity  to  be  heard  being  consti- 
tutional, the  Legislature  conid  not  In  tbe. 
first  instance,  nor  by  a  curative  statute,  de- 
prive a  taxpayer  of  it  Bartlett  v.  WUaon, 
supra;  Orout  T.  Johnson,  73  Vt  268^  50  AtL 
1059. 
Judgment  affirmed. 
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PAYNE  V.  SHEETS. 


(Supreme  Court  of  Vermont    Franklin.    Tune 
27,  1903.) 

QAMB— HUNTING  RIGHTS— POAOHINO-STAT- 
UTBS— TRESPASS— PENAL  STATUTE. 

1.  V.  S.  4626,  provides  that  one  wUlf  nily  en- 
terinf  on  land,  on  whi(h  notices  are  posted  that 
shooting,  etc.,  is  prohibited,  without  the  per- 
mission of  the  owner,  for  the  purpose  of  shoot- 
iog,  etc.,  shall  forfeit  $10,  to  be  recovered  by 
the  owner  in  an  action  for  trespass.  Seld,  that 
an  allegation  in  a  complaint  under  the  statute 
that  plaintiff  was  the  owner"  for  the  purpose 
of  shooting  was  to  t>e  constrned  as  meaning 
that  he  was  the  owner  of  a  right  to  shoot  bot 
not  of  tbe  f«e. 

2.  One  not  the  owner  of  land,  who  has  a  right 
to  shoot  game,  fish  thereon,  etc.,  such  right  not 
being  enjoyed  by  reason  of  his  holding  any 
other  estate,  and  not  having  been  granted  in 
favor  of  any  doininant  tenement,  has  not  a  men 
easement,  but  an  interest  in  the  soil. 

3.  V.  S.  4626,  provides  that  one  willfully  en- 
tering on  land,  on  which  notices  are  posted  that 
shooting,  etc,  is  proliiblted,  withont  the  permis- 
sion of  the  owner,  for  the  purpose  of  shooting, 
etc.,  sbali  forfeit  $10  and  damages  to  the  own- 
er, to  be  recovered  In  an  action  for  trespass. 
ffeld,  that  one  who  has  the  right  to  shoot, 
etc.,  on  certain  land,  may  maintain  an  action 
under  the  statute,  though  not  the  owner  of  the 
fee. 

4.  Snch  constmction  of  th^  statute  Is  not  on- 
warranted  on  the  theory  that  the  statnte  is 
penal,  and  should  be  strictly  construed,  since  no 
new  cause  of  action  Is  created;  but  tne  forfei- 
ture is  cumulative  damages. 

5.  The  fact  that  the  "forfeiture"  imposed  by 
a  statute  is  so  denominated,  and  is  a  specified 
sum,  is  not  controlling  in  determining  whether 
the  statute  is  penal. 

Exceptions  from  Franklin  Oonnty  Oonrt; 
Munson,  Judge.  ' 

Action  by  W.  G.  Payne  against  William 
Sheets.  Judgment  overruling  a  demurrer  to 
the  complaint,  and  defendant  brings  excep- 
tions.   Affirmed. 

Argued  before  TYLER,  START,  WATV 
SON,  STAFFORD,  and  HASBLTON,  JJ. 
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Heniy  A.  Burt  and  Alfred  A.  Hall,  for 
plalntUC  D.  G.  Furman  and  Wlllard  Vax- 
tliiffton,  for  defendant 

WATSON,  J.  Tbls  action  U  treapags  qnare 
clanamn  tre^git,  brought  against  the  defend- 
ant under  V.  8.  4626,  for  willfully  entering 
upon  the  land  described  -without  permission 
of  the  owner  or  occupant,  for  the  purpose  of 
shooting  thereon,  and  the  case  Is  here  on  de- 
murrer to  the  second  count  In  the  amended 
declantion.  The  sole  contention  of  the  de- 
fendant Is  that  said  count  has  no  such  alle- 
gation of  ownership  of  the  locus  in  quo  in 
the  plalntlir  as  enables  him  to  maintain  this 
action. 

The  allegation  In  this  behalf  Is  that  before, 
and  at  the  time  when,  and  so  forth,  the  plain- 
tiff "was,  and  now  is,  the  owner  and  occu- 
pant of  said  land  and  premises  for  the  pur- 
pose of  shooting,  trapping,  and  fishing,  and 
that  the'same  was  then  and  there,  and  now 
are.  Inclosed,"  etc  This  allegation,  construed 
most  strongly  against  the  pleader,  shows 
that  the  plaintiff  then  was,  and  now  Is,  the 
owner  of  the  right  to  shoot,  trap,  and  fish  on 
the  lands  described,  but  not  that  he  is  the 
owner  of  the  absolute  fee.  Inferentlally, 
the  land  itself,  except  such  interest  therein, 
if  any,  as  may  be  within  the  plaintifF's  said 
right,  is  owned  by  some  one  other  than  the 
plaintiff;  and  In  the  consideration  of  the 
case  we  shall  treat  it  In  this  respect  as  coun- 
sel on  both  sides  have  treated  It  In  t^eiz 
briefs,  namely,  that  such  right  in  the  plain- 
tiff, whatever  may  be  its  nature  in  law,  is 
absolute  and  ezclusive. 

The  statute  proTides  a  forfeiture  of  $10  by 
a  person  who  willfully  enters  upon  such 
lands  without  the  permission  of  the  owner  or 
occnpant  for  the  purpose  of  fishing,  trapping, 
or  shooting  thereon,  "to  be  recoTered  by  the 
owner  thereof  in  an  action  of  trespass,  in 
addition  to  the  damages  sustained  thereby." 
It  is  urged  by  the  defendant  that  the  words 
"owner  thereof"  have  reference  to  the  per- 
son who  owns  the  legal  title  to  the  land,  the 
one  who  would  be  entitled  to  recover  the 
damages  sustained  by  such  entry  to  the  prop- 
erty itself,  and  not  to  a  person  having  an 
ownendilp  for  a  parttenlsr  purpose,  such  as 
the  plaintiff  has,  which  the  defendant  con- 
tends is  but  an  easement  or  a  specific  right 
that  he  may  exerdse  on  the  land.  Has  the 
plaintiff  an  easement  merely,  or  has  he  an 
interest  partaking  of  the  realty?  The  de- 
termination of  this  question  is  of  much  im- 
portance in  the  solution  of  the  main  ques- 
tion, and  therefore  it  requires  careful  con- 
sideration. By  the  common  law  of  England, 
animals  ferae  naturae  are  not  the  subject  of 
absolute  property  wlille  at  'liberty  In  their 
wild  state,  but  the  owner  of  land  is  consid- 
ered as  havtaig  a  qualified  or  special  right  of 
property  in  such  animals  which  are  fit  for 
the  food'  of  man  so  long  as  they  remain  on 
Ills  territory,  ahd  when  killed  or  captured  by 
tiie  owner  of  the  land  they  become  his  abso- 
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iQte  property.  Btttbm  t.  Hoody,  1  Loid 
Raym.  250;  2  Stephen's  Com.  4-&;  Il<wart 
T.  Graham,  7  H.  L.  Oas.  381;  Blades  r. 
Higgs,  11  H.  L.-Ca«.  621,  8  Eng.  Bui.  Gas. 
76.  The  English  authorities  upon  the  ques- 
tion of  such  right  of  property  do  not  seem 
to  be  exactly  in  harmony,  but  if  we  keep  in 
mind  the  legal  meaning  of  the  word  "prop- 
erty" when  thus  used  the  want  of  harmony 
largely  dlsappeara.  It  should  be  borne  In 
mind  also  that  noxious  animals  may  not  be 
within  this  rule.  The  case  of  Blades  v.  Hlggs 
was  carefully-  considered  by  the  Hduse  of 
Lords,  and  is  much  in  point.  Therein  Lord 
Chancellor  Westbury  says  that  when  It  Is 
said  by  the  writers  on  the  common  law  of 
England  that  there  is  a  qualified  or  special 
right  of  property  in  game— that  is,  in  ani- 
mals ferae  naturae  which  i^re  fit  for  the  food 
of  man— whilst  they  continue  In  their  wild 
state,  he  apprehends  that  the  word  "prop- 
erty" can  mean  no  more  than  the  exclusive 
right  to  catch,  kill,  and  appropriate  such  ani- 
mals, which  is  sometimes  called  in  law  a 
"reduction  of  them  into  iKissessIon";  and  that 
this  right  is  said  In  law  to  exist  ratione  soli 
or  ratione  privilegil.  His  lordship  continues: 
"Property  ratione  soli  Is  the  common-law 
right  which  every  owner  of  land  has  to  kill 
and  take  all  such  animals  ferae  naturae  as 
may  from  time  to  time  be  found  on  his  land, 
and  as  soon  as  this  right  is  exercised  the  ani- 
mal so  killed  or  caught  becomes  the  abso- 
lute property  of  the  owner  of  the  soil.  Prop- 
erty ratione  privilegil  is  the  right  which, 
by  a  peculiar  franchise  anciently  granted  by 
the  crown  by  virtue  of  Its  prerogative,  one 
man  had  of  killing  and  taking  animals  fers 
naturae  on  the  land  of  another,  and  In  like 
manner  the  game,  when  killed  or  taken  by 
virtue  of  the  privilege,  becomes  the  absolute 
property  of  the  owner  of  the  franchise,  just 
as  In  the  other  case  It  becomes  the  absolute 
property  of  the  owner  of  the  soil."  And 
Lord  Ooke  says  (4  Inst.  804)  "that,  seeing  the 
wild  beasts  do  belong  to  the  purlieu  man 
ratione  soil,  so  long  as  they  remain  in  his 
grounds  he  may  kill  them;  for  the  property 
ratione  soli  Is  In  him."  See,  also,  4  Bac.  Abr. 
(Bouvier's  Ed.)  435.  It  Is  said  In  2  Black. 
Com.  419,  that  If  a  man  starts  game  on  the 
private  grounds  of  another,  and  kills  It  there, 
the  property  belongs- to  him  In  whose  ground 
it  was  killed,  because  It  was  started  there, 
and  the  property  arises  ratione  soli.  Bees 
are.  considered  as  ferae  naturae,  and  the  same 
principles  of  law  governing  the  right  of  prop- 
erty therein  are  applicable.  Again,  Black- 
stone  says:  "But  it  bath  also  been  said  that 
with  us  the  only  o-wnershlp  in  bees  is  ratione 
soli;  and  the  charter  of  the  forest,  which 
atlows  every  freeman  to  be  entitled  to  the 
honey  found  -within  his  o-wn  woods,  affords 
great  countenance  to  this  doctrine  that  a 
qualified  property  may  be  had  In  bees.  In 
consideration  of  the  property  In  the  soil 
whereon  they  are  found."  2  Black.  Com.  393. 
So  it  vros  held  In  Glllet  ▼.  Mason,  7  Johns. 
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16k  where  the  question  of  ^uch  right  of  prop- 
erty was  presented  between  the  finder  and  a 
tenant  In  common  In  the  land.  And  in  Goff 
T.  Kllts.  15  Wend.  650,  It  Is  said  that  a 
swarm  of  bees  unreclaimed  from  their  nat- 
ural liberty  while  In  the  tree,  like  birds  or 
other  game,  belong  to  the  owner  of  the  soil 
ratlone  soil.  And  the  same  doctrine  Is  laid 
down  In  Rejcroth  v.  Coon,  15  R.  I.  35,  23  Atl. 
37,  2  Am.  St.  Rep.  863,  wherein  It  Is  said 
that,  excepting  game  laws  and  statutory 
r^^gulatlons,  the  law  in  this  country  with 
regard'  to  property  in  animals  ferae  naturae 
Is  snbstantlally  In  accord  with  that  of  Eng- 
land. The"  law  touching  the  right  of  several 
flsSery  Is  the  same.  In  Beckman  v.  Kream- 
er.  43  111.  447,  92  Am.  Dee.  146,  It  Is  said: 
"By  the  common  law  a  right  to  take  fish  be- 
longs so  essentially  to  the  right  of  soil  in 
streams  or  bodies  of  water  where  the  tide 
does  not  ebb  or  flow  that,  if  the  riparian  pro- 
prietor owns  upon  both  sides  of  such  stream, 
no  one  but  himself  may  come  upon  the  lim- 
its of  his  land  and  take  fish  ^here.  •  •  • 
Within  these  limits,  by  the  common  law,  his 
right  of  fishing  Is  sole  and  exclusive,  unless 
restricted  by  some  local  law  or  well-estab- 
lished usage  of  the  state  where  the  premises 
may  be  situate.  This  right  to  take  fish  with- 
in the  limits  of  one's  land  bounding  upon 
and  Including  a  stream  not  navigable  Is  so 
far  a  subject  of  distinct  property  or  owner- 
ship that  it  may  be  granted,  and  will  pass 
by  a  general  grant  of  the  land  Itself,  unless 
expressly  reserved;  or  it  may  be  granted  as 
a  separate  and  distinct  property  from  the 
freehold  of  the  land;  or  the  land  may  be 
granted  while  the  grantor  reserves  the  fish- 
ery to  himself."  See,  also,  Bingham  v.  Sa- 
lene,  15  Or.  208.  14  Pac.  523,  3  Am.  St.  Rep. 
152. 

We  have  thus  referred  to  many  authori- 
ties upon  the  question  of  soch  right  of  prop- 
erty as  an  incident  to  the  ownership  of  the, 
soil,  because  of  the  decisions  In  this  coun- 
try at  first  view  apparently  to  the  contrary, 
among  which  is  one  made  by  this  court  In 
the  "case  of  State  v.  Therlault,  70  Vt.  617,  41 
Atl.  1030,  43  L.  K.  A.  290,  67  Am.  St  Rep. 
695.  But  upon  a  careful  examination  of  that 
case  and  of  the  cases  similar  In  principle  we 
do  not  think  they  are  in  conflict  with  the 
law  here  laid  down.  The  sole  question  In 
State  V.  Therlault  was,  as  considered,  the 
constitutionality  of  the  law  regulating  the 
right  of  the  owner  of  land  to  fish  on  his  own 
premises.  The  law  was  upheld  as  a  proper 
exercise  of  the  police  power,  under  the  pro- 
visions of  the  Constitution.  Therein  it  is 
said  that  fish  are  ferae  nntune,  and  the  com- 
mon property  of  the  public  or  the  state.  In 
this  country.  And  a  quotation  Is  given  from 
Blackstone  to  the  eCTect  that  the  generality  of 
those  animals  which  are  said  to  be  tene 
naturte,  or  of  a  wild  and  untamable  disposi- 
tion, are  among  those  things  which,  notwith- 
standing the  introduction  and  continuance  of 
property,    must    remain    common,    which 


things,  so  long  as  they  remain  In  possession, 
every  man  has  a  right  to  enjoy  without  dis- 
turbance; but  if  they  escape,  or  he  aban- 
dons them,  they  return  to  the  common  stock, 
and  any  one  else  has  an  equal  right  to  seize 
and  enjoy  them,  as  In  them  only  a  u8uf^I^ 
tuary  property  is  capable  of  being  had.  But 
this  principle,  when  applied  to  the  concrete 
case  Involving  the  rights  of  the  owner  of  the 
soil  on  which  such  animals  are  found  and 
taken  against  a  trespasser  who  there  takes 
them,  must  be  construed  In  connection  with 
the  law  that  such  owner  has  the  exclusive 
right  of  bunting  and  fishing  upon  his  own 
private  grounds,  and  the  right  of  property  In 
the  animals  arises  therefrom;  in  which  case 
the  latter  principle  governs.  To  state  it  oth- 
erwise, the  general  ownership  is  in  the  people 
in  their  united  sovereignty,  but  when  such 
animals  go  upon  private  grounds,  then  the 
qnallfled  or  special  right  of  property  in  the 
owner  of  the  soil  attaches  by  virtue  of  Us 
exclusive  right  to  hunt,  kill,  or  capture  them 
while  there;  and  this  upon  the  principle  that 
property  which  a  person  has  a  special  right 
to  acquire  to  the  exclusion  of  others  is  pri- 
vate property.  Indeed,  qualified  property  In 
chattels  Is  an  exception  to  the  general  right 
and  means  a  temporary  or  special  interest, 
liable  to  be  totally  devested  on  the  happen- 
ing of  some  >  particular  event  2  Kent's 
Com.  427.  And  so  seems  to  be  the  law  as 
laid  down  by  Mr.  Serjeant  Stephens,  for. 
afl^r  stating  that,  if  a  man  start  any  ani- 
mal on  his  own  ground,  and  follow  It  Into 
other's,  and  kills  It  there,  the  property  re- 
mains In  himself;  but  if  (being  a  trespasser) 
be  starts  it  on  another's  land,  and  kills  It 
there,  the  property  belongs  to  him  in  whose 
grounds  It  was  killed;  and  again.  If  it  be 
started  by  a  stranger  In  one  man's  chase  or 
free  warren,  and  hunted  Into  another  lib- 
erty, the  property  Is  said  to  continue  In  the 
owner  of  fhe  chase  or  warren— he  says: 
"These  distinctions  seem  to  show  that  In 
general  the  property  Is  acquired  by  the  sel- 
sure  or  occupancy,  though  that  cannot  pre- 
vail against  the  better  claim  of  him  In  whose 
grounds  the  animal  Is  both  killed  and  start- 
ed, and  who,  therefore,  may  be  said  to  be  en- 
titled ratlone  soli;  or  of  him  who  has  already 
a  qualified  property  In  It  ratlone  privIleglL" 
2  Steph.  Com.  20,  21.  Nor  was  It  differently 
understood  in  that  case,  for  the  exclusive 
right  In  the  owner  of  the  soil  over  which  a 
brook  flows  to  catch  fish  ther^n,  under  regn- 
latlous  made  and  provided  by  the  General 
Assembly,  Is  recognized;  and,  further  re- 
ferring to  Blackstone,  it  Is  said  that  the  same 
writer  more  fully  treats  of  this  class  of  com- 
mon property  and  the  rights  of  individuals 
therein  In  chapter  25  of  the  same  book,  and 
there  lays  down  the  principle  that  as  indi- 
vidual may  acquire  or  have  a  qnallfled  prop- 
erty in  such  animals,  among  other  ways,  "on 
account  of  bis  special  right  or  privilege  of 
capturing  and  killing  th«nf  In  exclusion  of 
other  piersons,"  which  special  right  "does  not 
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exist  In  this  connti7  except  as  limtted  by 
ownership  of  the  place  from  which  they  are 
taken  and  the  right  to  exclude  others  there- 
from."   Again,  In  support  of  the  doctrine 
there  laid  down  a  quotation  Is  given  from 
the  case  of  Peters  v.  State,  96  Tenn.  682,  36 
S.   W.  389,  33  L.  R.  A.  114,  In  which  this 
qualified  right  of  property  Incident  ■  to  the 
sole  and  exclusive  right  of  fishing  Is  stated. 
An  Important  case,  having  some  bearing 
upon  this  question,  was  recently  before  the 
Supreme  Court  of  the  United  States.    In  Geer 
V.   State  of  Connecticut,  161  U.  S.  519,  16 
Sup.  Ct.  600,  40  h.  Ed.  793,  the  case  was  in 
error  to  the  Supreme  Court  of  Errors  of  the 
state  of  Connecticut  to  review  a  Judgment 
of  that  court  affirming  the  judgment  of  a 
lower  court  convicting  the  plaintiff  In  error 
of  nnlawfully  receiving  and  having  In  his 
possession  with  intent  to  transport  beyond 
the  state  certain  woodcock,  grouse,  and  quail 
killed  within  the  state.    By  the  statutes  of 
Connecticut  the  open  season  for  game  birds 
mentioned  therein  was  from  the  1st  day  of 
October  to  the  1st  day  of  January,  and  the 
birds  which  the  plaintifF  in  error  was  charged 
\rith  unlawfully  having  in  his  possession  for 
the  purpose  of  unlawful  transportation  were 
alleged  to  have  been  killed  during  the  open 
season.     The  court,   speaking  through  Mr. 
Justice  White,  reviewed  the  civil  and  the 
common  law  touching  the  ownership  of  ani- 
mals ferse  naturce,  the  nature  of  property  In 
game,  and  the  authority  which  the  state  had 
lawfully  to  exercise  in  relation  thereto.    In 
sustaining  the  constitutionality  of  the  law  as 
within  the  police  power,  the  court  said  that 
from  the  earliest  traditions  the  right  to  re- 
dace  animals  fera;  natures  to  possession  had 
been  subject  to  the  control  of  the  lawgiving 
power.    It  was  held  that  for  the  purpose  of 
exercising  this  power  or  control  the  state  rep- 
resents its  people,  and  the  ovroership  is  that 
of  the  people  In  their  united  sovereignty. 
But  the  qualified  right  of  property  Is  recog- 
nlred  by  both  the  civil  and  the  common  law. 
.4.fter  quoting  from  the  civil  law,  it  is  said: 
"No  restriction,  it  would  hence  seem,  was 
placed  by  the  Roman  law  upon  the  power  of 
the  individual  to  reduce  game,  of  which  he 
was  the  owner  in  common  with  other  citi- 
zens, to  possession,  although  the  Institutes 
of  Justinian  recognize  the  right  of  an  owner 
of  land  to  forbid  another  from  killing  game 
on  bis  property,  as,  Indeed,  this  right  was 
Impliedly  admitted  by  the  Digest  in  the  pas- 
rage  Just  cited."     It  Is  further  said  that: 
"Blackstone,  whilst  pointing  out  the  distinc- 
tion between  things  private  and  those  which 
nre  common,  rests  the  right  of  an  individual 
to  reduce  a  part  of  this  common  property  to 
possession,  and  thns  acquire  a  qualified  own- 
ership in  it,  on  no  other  or  different  princi- 
ple from  that  upon  which  the  civilians  based 
their  rights."     And,    quoting  from   Black- 
"tone,  it  Is  «ald:  "A  man  may  lastly  have  a 
qoBlifled  property  in  animals  ferse  natures 
propter  pririleglnm;    that  Is,  be  may  have 


the  privilege  of  hunting,  taking,  and  UlUng 
them  In  exclusion  of  other  persons.  Here 
be  has  a  transient  property  In  these  animals 
usually  called  game  so  long  as  they  continae 
within  his  liberty,  and  he  may  restrain  any 
stranger  from  taking  them  therein;  but  the 
instant  they  depart  Into  another  liberty,  this 
qualified  property  ceases."  Nor  Is  such  quali- 
fied or  special  right  of  property  without  rea- 
son. Animals  feree  naturae  are  of  chattels 
classed  In  law  as  things  personal  which  par- 
take of  the  quality  of  things  real,  and  are 
ranked  as  parcel  of  the  freehold,  because 
necessary  to  the  well-being  of  the  inherit- 
ance; and  if  the  owner  die  Intestate  seised 
of  an  estate  of  Inheritance  in  the  land,  the 
property  rights  In  such  animals  at  liberty 
thereon,  as  a  general  rule,  descend  with  the 
inheritance  to  the  heir.  Instead  of  belonging 
to  the  personal  representative  of  the  de- 
ceased. Co.  Lltt  8a;  Case  of  Swans,  7  Rep. 
175;  2  Stephen's  Com.  6.  And  in  Blades  V; 
HIggs,  before  cited.  It  Is  said  by  Lord  Cran- 
worth  that  wild  animals  are  not  the  subject 
of  larceny;  but  that  they  partake,  while  liv- 
ing, of  the  quality  of'the  soli,  and  are,  as 
growing  fruit  Is,  considered  as  part  of  the 
realty.  This  clearly  shows  that  the  right 
owned  by  the  plaintiff  of  shooting,  trapping, 
and  fishing  on  the  locus  In  quo  constitutes 
In  law  a  profit  ft  prendre,  which  consists  of 
a  right  to  take  a  part  of  the  soil  or  produce 
of  the  land  in  which  there  is  a  supposable 
value.    2  Washb.  Real  Prop.  25. 

In  Wlckham  v.  Hawker,  7  Ex.  Ch.  62,  Bar- 
on Parke,  delivering  the  opinion,  said  that 
the  liberty  to  hawk,  hunt,  flsh,  and  fowl, 
granted  to  one,  his  heirs  and  assigns,  were 
interests,  or  profits  ft  prendre.  And  in  Ewart 
V.  Graham,  before  cited,  where  such  a  right 
was  under  consideration  and  upheld  under 
a  reservation  in  a  deed  given  by  the  owner 
of  the  soil.  Lord  Chancellor  Campbell,  refer- 
ring to  Wlckham  v.  Hawker  as  a  case  where- 
in the  nature  of  the  right  In  question  was  ex- 
ceedingly well  explained,  and  from  which 
it  appeared  to  be  an  interest  in  the  realty 
which  Is  well  known  to  the  law,  said:  "The 
property  In  animals  feree  naturae  while  they 
are  on  the  soil  belongs  to  the  owner  of  the 
Soil,  and  he  may  grant  a  right  to  others  to 
come  and  take  them  by  a  grant  of  bunting, 
shooting,  fowling,  and  so  forth.  That  right 
may  be  granted  by  the  owner  of  the  fee  sim- 
ple, and  such  a  grant  is  a  license  of  a  profit 
ft  prendre."  But  usually  there  is  a  difference 
between  an  interest  or  profit  to  be  taken  or 
had  In  another's  soil  and  an  easement  in 
another's  soil.  One  of  the  distinguishing  fea- 
tures of  an  easement  Is  the  absence  of  all 
right  to  participate  in  the  profits  of  the  soil 
charged  with  it;  and  another'  that  there 
must  be  two  distinct  tenements— the  domi- 
nant, to  which  the  right  belongs,  and  the 
servient,  upon  which  the  obligation  rests; 
while  the  right  to  profits,  termed  "profit  ft 
prendre,"  consists  of  a  right  to  take  a  part  of 
the  soil  or  produce  of  the  land,  in  which 
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there.  Is  a  snpposable  valiie.  Gateward's 
Oaee^  6  Co.  Rep.  59,  10  Eng.  Rnl.  Gas.  245; 
Pierce  v.  Keator,  70  N.  T.  419,  26  Am.  Rep. 
612.  Mr.  Wasbbum,  however,  lays  down  .the 
mle  that  "this  right  of  profit  a.  prendre,  U 
enjoyed  by  reason  of  holding  certain  other 
estate,  Is  regarded  in  the  light  of  an  ease- 
ment appurtenant  to  an  estate;  whereas,  If 
It  belongs  to  an  individual,  distinct  from  any 
ownersliip  of  other  lands,  it  takes  the  char- 
acter of  an  Interest  or  estate  in  the  land  It- 
self, rather  than  that  of  a  proper  easement 
in  or  out  of  the  same."  Wasbb.  Easm.  And 
In  Post  v.  Fearsall,  22  Wend.  425,  It  la  said 
that  "a  profit  &  prendre  in  the  land  of  an- 
other, when  not  granted  in  favor  of  some 
dominant  tenement,  cannot  properly  be  said 
to  be  an  easement,  but  an  interest  or  estate 
in  the  land  Itself."  There  being  nottilng  in 
the  case  at  bar  indicating  that  the  plalnturs 
right  was  granted  in  favor  of  any  dominant 
tenement,  or  enjoyed  by  reason  of  holding 
any  other  estate,  we  tliink  it  clear  that  the 
plalntifTa  right  is  not  an  easement  merely, 
but  that  it  Is  a  right  of  profit  in  the  land 
of  another,  and  therefore  an  Interest  in  the 
land  itself.  And  so  it  was  held  in  the  next 
two  cases  cited,  where  practically  the  same 
contention  was  made  as  la  made  in  the  case 
at  bar.  In  Webber  v.  Lee,  0  Q.  B.,  the  ac- 
tion was  brought  to  recover  damages  for 
breach  of  a  verbal  contract  professing  to 
give  a  right  to  go  on  certain  grounds  and 
exercise  the  right  of  sporting  over  them  and 
to  carry  away  a  definite  portion  of  all  the 
game  killed.  The  question  was  whether  It 
was  an  agreement  to  grant  a  right  over 
coupled  with  an  interest  in  the  land,  or  only 
an  agreement  for  a  license  to  go  on  the  lands. 
It  was  held  that  the  right  to  kill  and  take 
;aw^y  game  is  a  profit  &  prendre,  and  an 
agreement  for  the  enjoyment  of  it  is  a  con- 
tract for  an  Interest  in  land,  and  therefore 
wltliin  section  4  of  the  statute  of  frauds. 
In  Bingham  v.  Salene,  before  cited,  the  plain- 
tiSB  held  a  grant  to  them,  their  heirs  and 
assigns,  forever,  from  the  defendants,  of 
-"the  sole  and  exclusive  right,  privilege,  and 
easement  to  shoot,  take,  and  kill  any  and  all 
wild  ducks  and  other  wild  fowl  upon  and 
in  any  and  all  lakes  and  sloughs  and  waters 
-situate,  lying,  or  upon"  the  defendants'  lands, 
•etc.  This  suit  was  brought  to  enjoin  the  de- 
fendants from  interfering  with  the  alleged 
exclusive  right  and  privilege,  and  to  restrain 
them  from  Inviting  or  allowing  any  other  per- 
son or  persons  on  said  lauds  for  the  same 
-purpose.  The  defendants  contended  that  the 
grant  to  the  plaintiffs  created  nothing  but  a 
license.  It  was  beld  tliat  the  right  in  the 
plaintiffs  was  exclusive,  and  that  the  grant 
<>reated  not  a  mere  license,  but  an  interest  in 
the  land  itself.  The  right  of  fishing  in  non- 
tidal  waters  is  of  the  same  nature  in  law. 
This  was  discussed  to  some  extent  by  this 
court  In  New  England  Trout  and  Salmon 
Clnb  T.  Mather,  68  Vt  838,  35  Atl.  823,  33 
li,  B.  A.  569b    In  stating  tiie  common  law 


of  England,  it  is  said  that  "the  right  of  fish- 
ing in  nontidal  waters  by  one  not  the  owner 
of  the  soil  thereunder  is  not  an  easement 
but  a  right  of  profit  in  the  land  of  another." 
See,  also,  to  the  same  effect,  Cobb  t.  Daven- 
port, 32  N.  J.  Law,  369;  Id..  33  M.  J.  Law, 
223,  97  Am.  Dea  718;  Sterling  t.  Jackson, 
G9  Mich.  488,  37  N.  W.  845,  18  Am.  St  Rep. 
405. 

Although  the  common  law  touching  some 
of  the  questions  here  discussed  is  somewhat 
modified  by  the  provisions  of  the  Constitu- 
tion, c.  2,  {  40,  as  seen  by  the  cases  before 
cited  of  N.  E.  Trout  &  Salmon  Club  v.  Ma- 
ther, and  State  v.  Tberlault  and  by  Payne 
V.  Gould,  74  Vt  208,  52  Atl.  421,  yet  the 
questions  before  the  court  are  so  little  affect- 
ed by  such  modifications  that  it  is  unneces- 
sary further  to  notice  them  here.  It  follows 
that,  although  the  plaintiff  is  not  the  owner 
of  the  land,  yet  he  has  a  separate  and  ex- 
clusive interest  in  the  soil  for  a  special  pur- 
pose. It  is  not  necessary,  however,  In  the 
view  we  take  of  the  statute,  to  consider 
whether  this  brings  tlie  plaintiff  within  the 
principle  that  where  a  person  has  a  separate 
Interest  in  the  soil  for  a  special  purpose,  even 
though  the  right  to  the  land  is  not  in  him, 
yet  If  he  be  injured  In  the  enjoyment  of  the 
particular  use,  he  may  maintain  trespass 
quare  clausum  f regit  2  Wat  Tresp.  133; 
Crosby  v.  Wadsworth,  6  Bast  602;  DoUofl  r, 
Danforth,  43  N.  H.  219;  Holfortb  t.  Bailey, 
12  Q.  B.  426,  66  Eng.  C.  L.  425. 

y.  S.  4626  is  a  part  of  the  laws  of  this  state 
enacted  for  the  preservation  of  fish  and 
game.  The  law  of  that  section  was  designed 
not  80  much  to  punish  trespassers  upon  land 
merely  for  the  trespass  committed  as  to  pro- 
tect the  owner  of  lands  within  the  state  In 
bis  exclusive  right  of  catching  fish,  and  of 
trapping,  hunting,  and  killing  game  upon  bis 
own  premises,  provided  he  compiles  with  the 
conditions  therein  prescribed.  The  spirit  of 
the  law  requires  that  it  be  so  construed  as 
.  to  give  the  same  protection  to  any  one  hav- 
ing such  exclusive  right  whether  he  be  the 
owner  of  the  soil,  or,  as  in  this  instance,  the 
owner  of  the  right,  exclusive  of  the  soil  ex- 
cept such  interest  therein  as  is  within  the 
right  It  is  to  be  presumed  that  the  makers 
of  the  law  knew  that  the  ownership  of  the 
soil  and  the  ownership  of  such  a  right  might 
legally  be  in  different  persona;  and  we  think 
the  Intended  scope  of  the  law  is  sufficient  to 
cover  either.  The  word  "owner"  does  not 
always  import  an  absolute  owner,  as  the 
owner  in  fee  simple  of  real  property.  Its 
meaning  is  often  varied  according  to  the  con- 
nection in  which  it  is  used,  and  it  is  to  be  un- 
derstood according  to  the  subject-matter  to 
which  it  relates.  McFeters  v.  Pierson,  15 
Colo.  201,  24  Pac.  1076,  22  Am.  St  Bep.  388. 

Nor  does  the  fact  that  the  forfeiture  named 
In  the  statute  is  to  be  recovered  in  addition 
to  the  damages  sustained  by  the  entiy  upon 
the  land  show  the  law  Inapplicable  to  any 
"owner"  other  than  the  owner  of  the  prop- 
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erts  upon  which  the  entry  to  niade.  Under 
the  law  the  land  must  be  Inclosed  by  a  fence, 
or  something  equivalent  thereto,  and  have 
.  notlcea  posted  npon  It.  The  owner  of  the 
right  to  fish,  trap,  and  hunt  by  so  inclosing 
it  may  he  the  owner  of  the  fence.  The  no- 
tices required  may  have  been  posted  on  the 
land  at  Ills  expense,  and  owned  by  him.  He 
naay  have  traps,  decoys,  hides,  and  other 
suitable  and  proper  conveniences  upon  the 
land  for  use  lu  the  legitimate  exercise  of 
his  right.  In  such  circumstances,  can  it  be 
said  that  he  may  not  sustain  actual  damages 
t>y  a  person's  willfully  entering  upon  the 
land  for  the  purpose  of  fishing,  trapping,  or 
shooting  thereon?  Furthermore,  suppose  the 
o-wner  of  the  freehold  willfully  enters  upon 
the  land  without  license  tor  the  same  pur> 
pose.  It  the  defendant's  contention  is  sound, 
sncta  owner  could  not  be  subject  to  prosecu- 
tion under  the  statute  In  question,  for  the 
sole  reason,  if  for  no  other,  that  he  could  not 
t>e  both  plaintllf  and  defendant  in  the  same 
suit.  Sncb  a  construction  might  defeat  tlie 
object  of  the  law,  rather  than  effectuate  it. 

But  it  Is  urged  that  the  statute  is  penal, 
and  therefore  it  should  receive  a  strict  con- 
struction. No  new  cause  of  action  Is  created 
by  the  statute.  In  the  same  circumstances 
the  plaintiff  has  a  right  of  action  at  common 
law.  Under  the  statute  the  forfeiture  Is 
given  to  the  party  aggrieved  not  as  a  penalty, 
but  as  cumulative  damages  for  his  injuries 
suffered.  The  fact  that  the  sum  named  is 
denominated  a  forfeiture,  and  Is  a  specified 
sum,  Is  not  controlling  in .  determining  the 
natnre  of  the  statute.  The  law  as  laid  down 
In  Burnett  v.  Ward,  42  Vt  80,  Newman  v. 
Waite,  43  Yt.  687,  and  Spauldlng  v.  Cook,  48 
Vt  145,  seems  conclusive  that  the  statute  Is 
remedial  and  not  penal. 

Holding,  as  we  do,  that  the  plaintiff  Is 
the  "owner"  within  the  meaning  of  the  stat- 
ute in  question,  it  is  not  necessary  to  de- 
cide what  kind  of  action  would  be  his  proper 
remedy  under  the  rules  of  the  common  law, 
for  the  right  to  bring  an  action  of  trespass 
is  given  him  by  statute.  Parmenter  t.  Oas- 
weli,  53  Vt  6. 

Judgment  afiirmed,  and  cause  remanded. 
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(Supreme  Court  of  Vermont    Washington. 
June  4,  1803.) 

DRUNKENNESS  —  PUNISHMENT  —  STATUTES  — 
CONSTRUCTION— MITTIMUS— DESCRIPTION  OF 
OFFENSE— DBPBCTIVB  MITTIMUS— RBLBASB 
OF  PRISONER. 

1.  Acts  1902,  p.  112,  No.  90.  f  97,  provides 
that  a  person  found  intoxicated  shall  for  each 
conviction  after  the  first  be  fined  or  imprisoned 
fat  the  eoonty  jail  30  days.  V.  S.  6206,  requires 
that  when  a  court  sentences  a  man  over  16 
rears  of  age  to  pay  a  fine,  or  a  fine  and  costs, 
the  alternative  sentence  shall  be  imprisonment 
in  the  house  of  correction  for  thrice  the  nnm- 
ber  of  days  there  are  dollars  of  fine.  Held, 
that  the  statute  was  not  repealed  by  the  act  of 
1902,   and  an  alternative  sentence  of  confine- 


ment fai  the  house  of  correctim  for  as  many 
days  as  thrice,  etc.,  instead  of  confinement  in 


the  county  jail  for  30  days,  was  proper. 
2.  Acts  1902,  p.  112,  No.  90,  f  Ot,  pr 
that  a  person  who  is  found  intoxicated  shall. 


provides 


upon  conviction  of  a  first  ofTense,  pay  a  fine, 
"with  costs,"  or  be  imprisoned,  and  for  each 
subsequent  conviction  shall  be  fined' or  imprison- 
ed. \ .  8.  1864,  gives  trial  courts  discretionary 
power  to  impose  fines  either  with  or  witbont 
costs.  Held,  that  a  conviction  for  a  second 
offense  was  not  unlawful  because  it  huposed 
costs. 

3.  A  mittimus  reciting  that  the  prisoner  had 
been  "duly  convicted,  of  the  crime  of  a  second 
offense  of  intoxication"  was  defective,  it  being 
an  essential  element  of  the  offense  that  the  per- 
son complained  of  was  "found"  intoxicated. 

4.  A  prisoner  is  not  entitled  to  a  release  be- 
cause of  a  defective  mittimus,  but  a  good  mitti- 
mus may  be  substituted,  even  after  habeas  cor^ 
pus. 

Petition  by  Andrew  Rogers  for  habeas  cor- 
pus.    Writ  denied. 

Argued  before  TYIiER,  MUNSON,  START, 
WATSON,  STAFFORD,  and  HASELTON, 
JJ. 

Heaton  &  Thomas,  for  relator.  Frank  A. 
Bailey,  State's  Atty.,  and  Burton  B.  Bailey, 
for  the  State; 


TYLER,  J.  This  is  a  petition  for  a  writ 
ot  habeas  corpus,  alleging  that  the  relator 
is  unlawfully  Imprisoned  and  restrained  of 
his  liberty  in  the  county  Jail  in  the  city  of 
Montpeller  by  the  city  sheriff  by  virtue'  of 
a  certain  mittimus  that  was  issued  by  the 
city  court.  The  relator  bases  his  petition, 
npon  three  grounds:  (1)  That  the  alternative 
sentence  should  have  been  confinement  in  the 
county  Jail  for  30  days,  whereas  the  sentence 
was  confinement  in  the  house  of  correction 
for  as  many  days  as  thrice  the  number  of 
dollars  to  be  paid  by  the  sentence;  (2)  that 
the  sentence  was  unlawful  In  Imposing  the 
payment  of  costs  In  addition  to  the  fine  of 
$16,  as  fixed  by  the  statute;  (3)  that  the  mit- 
timus was  defective  In  not  describing  the 
crime  for  which  the  respondent  was  com- 
mitted. 

1.  Section  87,  No.  90,  p.  112,  Acts  1902, 
reads:  "A  person  who  is  found  Intoxicated 
shall,  upon  conviction  of  a  first  offence,  pay 
a  fine  of  five  dollars  with  costs  of  prosecu- 
tion, with  an  alternative  sentence  of  im- 
prisonment in  the  county  Jail  for  not  less 
than  ten  nor  more  than  twenty  days,  and  for 
each  subsequent  conviction,  he  shall  be  fined 
fifteen  dollars  or  be  imprisoned  in  the  county 
Jail  thirty  days,  or  both."  Section  5206,  V. 
S.,  requires  that  wh^n  a  court  sentences  a 
person  over  16  years  ot  age,  if  a  man,  or 
over  16,  if  a  woman,  to  pay  a  fine,  or  a  flue 
and  costs,  it  shall  further  order  that,  if  the 
sentence  is  not  complied  with  within  24 
hours,  he  shall  be  imprisoned  in  the  house 
of  correction  for  the  term  above  stated.  This 
section  was  not  repealed  by  the  act  of  1902, 
and,  being  in  force,  the  alternative  sentence 
imposed  In  this  case  was  correct 
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2.  There  Is  no  conceivable  reason  why  the 
^legislature  should  have  Intended  that  every 
person  convicted  of  a  first  offense  under  sec- 
tion 97  should  pay  a  fine  and  costs,  and  that 
costs  should  in  no  case  be  Imposed  upon  a 
conviction  of  a  second  offense.  Therefore  we 
must  either  read  Into  the  section  the  words 
"with  costs  of  prosecution"  after  "fifteen  dol- 
lars," or  conclude  that  the  Legislature  in- 
tended to  leave  the  imposition  of  costs  to 
the  trial  court,  under  Y.  S.  1864,  which  gives 
those  courts  discretionary  power,  In  all  crim- 
inal cases  tried  by  them,  to  impose  fines, 
either  with  or  without  costs.  The  latter  must 
be  adopted  as  the  more  reasonable  view,  and 
In  accordance  with  It  the  sentence  of  the 
city  court  was  warranted. 

3.  We  hold  that  the  mittimus  is  defective 
In  not  describing  a  criminal  offense.  It  mere- 
ly recites  that  the  respondent  had  been  "dnly 
convicted  of  the  crime  of  a  second  offense 
of  intoxication."  It  is  an  essential  element 
of  this  offense  that  the  person  complained 
of  was  "found"  intoxicated.  A  complaint 
that  alleged  that  a  person  "became  and  was 
intoxicated"  was  held  bad  on  demurrer. 
State  V*  Austin,  62  Vt.  291,  19  Atl.  117. 

But  the  relator  is  not  entitled  to  a  release 
because  the  mittimus  was  defective.  It  Is 
the  right  and  the  duty  of  the  city  court  to 
issue  a  new  mittimus  to  carry  the  alternative 
sentence  into  effect.  The  judgment  and  all 
the  proceedings  being  regular,  the  ends  of 
Justice  ought  not  to  be  defeated  by  reason 
of  a  defect  in  the  mittimus.  It  was  held  In 
Re  William  Thayer,  69  Vt.  314,  87  Atl.  1042, 
that  a  good  mittimus  may  be  substituted  at 
any  time  in  place  of  a  defective  one,  even 
after  the  issue  of  a  writ  of  habeas  corpus. 

Judgment  that  the  relator  is  not  unlawful- 
ly restrained  of  his  liberty,  that  he  be  re- 
manded to  the  former  custody  so  that  a  new 
mittimus  may  issue,  and  that  the  petition  be 
dismissed.  ' 


(75  VL  130) 

WILSON  T.  UNION  MIJT.  FIRE  INS.  CO. 
(Supreme    Court   of   Vermont    Orleans.    June 
4,  1903.) 

JlRH  INSURANCE— POLICY  —  CONSTRUCTION  — 
CONDITIONS— FARM  ENGINES— USE  —  PLBAD- 
INO— EVIDENCE- SPECIAL  PLEA— NECESSITY. 

1.  An  upright  portable  engine  originally  pur- 
chased to  draw  logs  from  a  river,  and  for  sev- 
eral years  nsed  alternately  in  drawing  logs  and 
to  furnish  power  for  cutting  ensilage  and  filling 
«llos,  and  which  was  adapted  to  all  farm  pur- 
poses where  only  a  small  amount  of  power  wag 
required,  was  "a  steam  farm  engine,"  within  a 
provision  of  a  policy  declaring  that  it  should 
he  void  if  insured  nsed  such  engine  within  100 
feet  of  any  building  insured  without  the  com- 
pany's consent,  in  the  absence  of  proof  that 
there  was  a  class  or  kind  of  engines  known  as 
"steam  farm  engines,"  or  that  other  engines 
than  the  one  in  question  had  superior  qualities 
for  the  work  demanded. 

2.  A  clauK  in  a  policy  insuring  plaintiff  in 
the  sum  of  $50  on  engines,  shafting,  and  belting, 
which  included  two  engines  and  a  boiler  located 
in  a  boiler  room  within  100  feet  of  other  build- 
ings insured,  applied  to  the  engine  so  described. 


and  did  not  include  a  portable  engine,  not  ia- 
Eured,  used  for  cutting  ensilage,  nor  anttaorixa 
its  use  within  100  feet  of  such  buildings,  in  vio- 
lation of  a  provision  prohibiting  the  use  of  t 
steam  farm  engine  witnin  100  feet  of  the  bnild- 
ings  insured. 

3.  Insured  borrowed  a  portable  steam  engine 
eight  days  before  his  buildings  were  destroyed 
by  fire,  and  used  it  three  days  in  filling  his 
silo:  then  moved  it  to  another  farm,  where  be 
used  it  abont  the  same  length  of  time  for  the 
same  purpose.  It  thereafter  remained  idle  four 
or  five  days,  when  it  was  moved  back  to  its 
first  position  to  complete  filling  the  first  sila 
Held^  that  the  use  of  the  engine  was  as  per- 
manent as  the  work  of  filling  the  silo  required, 
and  constituted  a  breach  of  plaintiff's  policy 
prohibiting  the  using  of  a  steam  farm  engine 
within  100  feet  of  the  buildings  insured. 

4.  In  an  action  on  a  fire  policy  a  defense  of 
breach  of  condition  against  use  of  a  steam  farm 
engine  within  100  feet  of  the  buildings  insured 
was  properly  made  under  the  general  issue  and 
notice  alleging  breach  of  such  a  condition,  with- 
out a  special  plea  alleging  a  violation  of  the 
contract. 

Exceptions  from  Orleans  County  Court; 
Hfiselton,  Judge. 

Action  by  Isaac  S.  Wilson  against  the 
ITnion  Mutual  Fire  Insurance  Company. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant brings  exceptions.    Reversed. 

Argued  before  TYLER,  MUNSON,  START, 
WATSON,  and  STAFFORD,  JJ. 

J.  W.  Redmond,  for  plaintiff.  Young  ft 
Young,  for  defendant 


TYLER,  J.  This  action  Is  brought  upon 
an  insurance  policy  to  recover  for  the  loss 
of  the  plaintllTs  farm  buildings  and  the  per- 
sonal property  therein,  that  were  Insured  by 
defendant  company,  which  property  was  af- 
terwards destroyed  by  fire.  Plea,  the  general 
Issue  and  notice  of  special  matters  In  de- 
fense. The  notice  alleges  that  the  policy 
contained  the  condition,  among  otbers,  that 
usli^  "a  steam  farm  engine"  within  100  feet 
of  any  building  insured  should  render  the 
policy  void,  unless  the  consent  of  the  com- 
pany In  writing,  duly  certified  by  the  secre- 
tary, was  given;  that  prior  to  the  fire  the 
plaintiff  placed  within  100  feet  of  the  build- 
ings Insured  a  steam  farm  engine  with  l>oller 
and  fire  box  attached,  and  built  fires  In  the 
fire  box,  and  operated  the  engine  within  that 
distance  of  the  buildings  Insured,  and  con- 
tinued to  operate  and  use  it  there  until  the 
time  of  the  fire,  without  the  defendant's  con- 
sent, and  in  violation  of  the  contract,  and 
that  the  policy  was  thereby  rendered  void. 
On  the  trial  in  the  court  below  the  parties 
agreed  that  the  question  whether  the  fire  was 
communicated  from  the  engine  to  the  build- 
ings destroyed  need  not  be  submitted  to  the 
Jury,  and  the  court  Instructed  the  Jury  that 
under  the  by-laws  of  the  company  It  was 
immaterial  whether  the  fire  was  so  com- 
municated or  not.  The  plaintiff  concedes  In 
his  brief  that  he  placed  and  used  the  engine 
In  question  within  the  prohibited  distance, 
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bot  contends  that  It  was  not  a  steam  farm 
engine  as  described  In  the  policy.  Both  par- 
ties admitted  In  argument  that  there  was 
so  class  or  kind  of  engines  known  as  "steam 
farm  entjlnes,"  and  that  the  by-law  referred 
to  prohibited  the  use  of  no  other  steam  en- 
gines within  the  distance  prescribed.  The 
defendant  Introduced  no  evidence  tending  to 
show  what  a  steam  farm  engine  was,  bnt 
claimed  that  any  engine  that  was  adapted 
to  general  use  for  farm  purposes  answered 
the  description  In  the  policy.  The  undis- 
puted evidence  was  that  this  was  an  upright, 
portable  engine;  that  It  was  originally  pur- 
chased to  draw  logs  from  the  river  and  for 
use  about  a  mUI,  but  for  several  years  had 
been  used  alternately  in  drawing  logs  and  to 
furnish  power  for  cutting  ensilage  and  fill- 
ing silos,  and  had  been  used  upon  several 
farms  for  the  latter  purpose.  An  engineer 
called  by  the  defendant  as  a  witness  testi- 
fied that  he  had  run  the  engine,  and  that  it 
was  adapted  to  all  farm  purposes  where  only 
a  small  amount  of  power  was  required;  such 
as  rnnnlng  a  threshing  machine,  a  circular 
saw  for  sawing  wood,  and  a  separator  In  a 
creamery.  The  plaintiff  did  not  controvert 
this  testimouy  farther  than  to  claim  that  the 
engine  was  not  well  adapted  to  threshing 
grain,  because  it  could  not  be  set  near 
enough  to  a  bam  to  be  used  with  safety. 
For  anything  that  appeared  in  the  evidence, 
this  was  true  of  any  Are  engine.  Any  engine 
would  need  to  be  placed  a'  safe  distance  from 
the  bam,  and  suflBclent  belting  used  to  oper- 
ate the  machine.  This  engine  was  stationed 
about  70  feet  from  the  bam  when  it  was  op- 
erating the  ensilage  cutter  at  the  time  of  the 
ftre.  The  plaintiff  testified  that  he  did  not 
consider  this  a  steam  farm  engine;  that  he 
had  one  that  was  insured  In  this  policy  that 
he  called  such  an  engine;  but  he  did  not 
point  out  any  superior  qualities  that  this  en- 
gine possessed  over  the  one  in  question.  We 
infer  that  some  other  engine  was  better 
adapted  to  use  In  the  creamery  than  was 
this,  but  the  fact  that  another  engine  was 
more  suitable  than  this  for  some  purposes  Is 
not  determinative  that  this  was  not  a  steam 
farm  engine;  nor,  on  the  other  hand,  would 
the  fact  that  this  engine  could  be  used  for 
all  farm  purposes,  but  was  unsuitable  and 
conid  be  used  only  at  a  disadvantage,  bring 
it  within  the  terms  of  the  policy.  But  this  Is 
the  true  rule:  Both  parties  to  the  contract 
of  Insurance  must  have  bad  In  mind  some 
kind  of  a  steam  engine,  the  use  of  which 
within  100  feet  of  the  buildings  was  prohib- 
ited, because  such  nse  exposed  the  buildings 
to  fire.  The  exposure  to  fire  was  the  obvious 
reason  of  the  prohibition.  It  is  conceded  that 
there  was  no  such  class  or  kind  of  engines 
as  the  one  named  in  the  policy.  There  was 
no  evidence  tending  to  show  that  there  was 
any  engine  better  adapted  than  this  to  gen- 
eral nse  upon  a  farm.  It  appeared  that  this 
was  a  "general  purpose"  engine  for  a  farm, 
as'  one  witness  described  It  without  contra- 


diction. There  was  no  claim  made  tliat  it 
did  not  furnish  sufficient  power  for  all  pnr- 
poseS)  so  the  most  that  could  be  said  apon 
the  evidence  in  support  of  the  plaintiff's  con- 
tention was  that  another  kind  of  engine  was 
more  convenient  ttun  this  for  certain  uses. 
So  we  think  that  the  one  In  controversy  may 
reasonably  be  considered  as  within  the  con- 
templation of  the  parties  when  the  contract 
was  made,  and  within  the  meaning  of  the 
term  employed. 

Upon .  the  undisputed  facts,  it  was  error 
in  the  trial  court  to  submit  the  case  to  the 
Jury.  This  holding  is  not  at  variance  with 
any  case  decided  by  this  court.  In  Carrigan 
V.  Ins.  Co.,  63  Vt.  418,  38  Am.  Rep.  687,  upon 
which  the  plaintiff  relies,  it  was  held  tliat 
the  question  whether  benzine  was  a  drug 
should  have  been  submitted  to  the  jury,  the 
court  saying  that  according  to  Webster's  Dic- 
tionary a  drug  included  any  mineral  sub- 
stance used  In  chemical  operations;  that  the 
trial  court  could  not  say  as  matter, of  law 
that  benzine  was  not  Included  In  that  term, 
and  that  the  question  should  have  gone  to 
the  Jury.  In  Mosley  v.  Ins.  Co.,  56  Vt  142, 
it  was  properly  held  that  the  question  wheth- 
er gin  and  turpentine  fell  within  the  de- 
nomination of  Inflammable  liquids,  as  used 
in  an  Insurance  policy,  was  for  the  Jury  to 
determine,  and  that  the  court  could  not  take 
Judicial  notice  of  the  fact  that  they  were  in- 
fiammable.  In  the  present  case  the  trial 
court  was  not  required  to  take  judicial  notice 
of  any  fact  in  relation  to  the  engine.  It  ap- 
peared that  It  was  a  iwrtable  steam  engine 
of  4%  horse  power,  and  the  undisputed  evi- 
dence showed  it  to  be  adapted  to  all  pur- 
Iioses  for  which  a  steam  engine  could  be  em- 
ployed upon  a  farm.  If  there  had  been  evi- 
dence tending  to  show  that  another  kind  of 
engine  was  better  adapted  to  general  farm 
purposes  than  this  one,  nevertheless  this  was 
a  steam  farm  engine;  but  there  was  no  such 
evidence.  As  the  term  "steam  farm  engine" 
is  not  the  name  of  any  pattern  or  style  of 
engine,  the  words  must  be  understood  in 
their  ordinary  sense  as  descriptive  of  any 
engine  adapted  to  farm  purposes.  Courts 
will  take  notice  of  the  meaning  of  English 
words  and  terms  of  art  according  to  their 
ordinary  acceptation.  1  Chit  PI.  223.  And 
words  are  to  be  given  their  common  and  or- 
dinary meaning,  unless  it  appears  from  the 
context  that  their  meaning  should  be  limited 
or  enlarged.  It  was  held  in  Wead  v.  Marsit, 
14  Vt  80,  that  the  trial  court  correctly  held 
that  the  term  "fulled  cloth"  was  understood 
In  common  parlance  to  mean  "woollen  fulled 
cloth."  In  State  v.  Abbott  20  Vt  537,  an 
indictment  alleging  the  wounding  and  maim- 
ing of  a  "red  three  year  steer"  was  held  suf- 
ficient under  a  statute  against  maiming  or 
wounding  cattle.  Several  cases  are  cited  by 
the  defendant  where  holdings  of  trial  courts 
that  certain  articles  were  or  were  not  "tools" 
had  been  sustained  under  statutes  exempt- 
ing certain  personal  property  from  attach- 
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ment.  Among  thetn  is  Allen  v.  l^hompson, 
4S  Vt  472,  wbere  th«  holding  was  anstalned 
that  a  barbel's  chair  and  foot  rest -were 
"tools"*  within  the  meaning  of  the  statnte. 
State  T.  Bowman,  6  Yt  694,  was  an  indict- 
ment for  baying  a  cmdble  In  the  respond- 
ent's possession  for  the  purpose  of  counter- 
feiting. The  question  upon  the  demurrer 
was  whether  the  crucible  described  In  the 
Indictment  was  Included  in  the  statute  which 
makes  it  a  penal  offense  for  a  person  to  have 
in  bis  possession  any  die,  stamp,  or  other 
instmment  or  tool  for  the  purpose  of  forging 
or  connterfeiting.  There  is  no  intimation  by 
court  or  connsel  that  the  question  was  not 
one  for  the  court,  rather  than  the  Jury,  to 
decide. 

A  printed  schedule  Is  attached  to  the  pol- 
icy, which  includes  most  of  the  property  in- 
sured, but  several  items  are  in  writing,  and 
among  them  is  "$oO  on  engines,  shafting, 
and  belting."  It  appears  by  the  diagram 
that  th,e  boiler  room  in  which  the  boiler  that 
propelled  these  two  engines  was  placed  was 
within  100  feet  of  the  buildings  Insured,  and 
the  plaintiff  contends  that  the  defendant 
must  have  contemplated  in  the  contract  of 
Insurance  that  these  engines  would  be  used 
for  ordinary  tann  purposes,  and  that  the 
written  part  of  the  contract  must  be  con- 
strued to  control  the  printed  prohibition, 
within  the  rule  ta  Mascott  v.  Ins.  C!o.,  69 
Vt  116,  37  Atl.  265.  There  the  insurance 
coyered  a  bnllding  "occupied  for  a  storehouse 
and  paint  shop,"  a  clause  in  the  policy  de- 
claring that  it  should  be  void  if  benzine  was 
"kept,  used,  or  allowed  upon  the  premises." 
The  fire  was  caused  by  the  use  of  benzine 
mixed  with  asphaltum  in  the  paint  shop,  and 
It  appeared  that  benzine  was  an  article  nec- 
essarily used  in  a  paint  shop.  Held,  that  it 
must  be  presumed  that  when  the  defendant 
made  the  contract  of  insurance  upon  the 
bnllding  and  authorized  its  use  as  a  paint 
shop  it  was  acquainted  with  the  business 
usually  carried  on  there  and  the  materials 
used,  and  that  the  written  portion  of  the 
policy  in  this  respect  was  intended  to  con- 
trol the  printed  portion. 

If  the  question  In  the  present  case  was  In 
respect  to  the  use  of  the  engines  insured,  the 
contract  would  be  construed  to  mean  that 
their  use  was  contemplated  by  the  defend- 
ant. In  view  of  their  situation  and  the  safe- 
guards around  them  and  the  boiler  for  pro- 
tection against  fire  from  their  use.  But  the 
engine  in  controversy  was  not  Insured,  was 
not  upon  the  premises  when  the  contract  was 
made,  and  when  used  it  had  not  the  protec- 
tion of  a  boiler  bouse,  but  was  placed,  with 
its  boiler  attached,  upon  trucks  in  the  open 
field.  Therefore  Mascott  v.  Ins.  Oo.  does 
not  control  the  present  case.  The  written 
words  in  the  policy  insuring  "engines,  shaft- 
ing, and  belting"  related  to  the  engines  then 
npon  the  premises,  and  presumably  g^uarded 
in  a  manner  that  the  defendant's  agents 
could  see  and  understand,  and  that  was  sat- 


isfactory to  them  when  they  made  the  con- 
tract 

The  plaintiff  contends  that  he  was  not  "ns- 
ing"  the  engine  within  the  meanhig  of  tbe 
term  as  employed  in  the  by-laws;  that  tbe 
word  means  habitual  use.  Several  cases  are 
cited  in  which  questions  are  discussed  and 
decided  whether  certain  alterations  in  or  uses 
of  buildings  insured  invalidated  tbe  contnct, 
and  whether  the  keeping  of  certain  com- 
modities in  buildings  insured  rendered  tbe 
policy  void.  But  each  case  must  be  deter- 
mined upon  its  own  particular  facts,  and 
assuming,  tbongh  not  deciding,  that  the  gen- 
eral rule  is  as  the  plaintiff  claims,  the  facts 
In  this  case  do  not  support:  his  contention 
that  tbe  nse  was  not  permanent,  for  it  ap- 
peared that  he  borrowed  the  engine  eight  or 
ten  days  before  the  fire;  that  he  used  it 
two  and  a  half  to  three  days  in  filling  bis 
silo,  and  then  moved  It  to  another  farm  of 
bis,  and  used  it  there  about  the  same  length 
of  time  for  the  same  purpose;  tbat  it  was 
idle  four  or  five  days,  when  he  moved  it  back 
to  substantially  the  same  place  wbere  It  first 
stood,  to  complete  the  filling  of  the  first  silo, 
which  would  require  two  and  a  half  or  three 
hours'  time.  Applying  a  liberal  rule  of  con- 
struction to  the  word  "using,"  as  employed  In 
the  restrictive  clause,  we  think  the  use  of 
the  engine  was  in  violation  of  the  contract 
Its  use  was  as  permanent  as  the  work  of  fill- 
ing the  silo  required,  and  the  nse'  evidently 
was  dangerous. 

The  defense  was  properly  made  under  the 
general  Issue  and  notice  without  a  special 
plea  alleging  a  violation  of  the  contract  V. 
S.  1149.  Holdrldge  v.  Holdridge's  Estate,  63 
Vt  546;  Worthen  v.  Dickey,  54  Vt  277. 

Judgment  reversed  and  cause  remanded. 


(76  Oonii.  11) 
MERSIOK  T.  HARTFORD  &  W.  H.  HORSE 
B.  CO. 

(Supreme  Court  of  Errors  of  Connecticat.   July 
24,  1903.) 

STREET  RAILROAJ}S— MORTOAOB3  —  FORECLO- 
SURE—DISTRIBUTION OF  PROCEEDS-SWPPLT 
CREDITORS-EXPENSES  OF  TRUSTEE. 

1.  Persons  furnishing  to  a  street  railway  com- 
pany supplies  espential  to  operation  of  its  road, 
and  money  to  pay  wages  of  .employes  and  othet 
pressing  claims,  after  default  in  payment  of  in- 
terest on  the  bonds  secured  by  mortgage  on  all 
its  property,  which  defanlt,  under  the  mort- 
gage, authorised  the  trustee  to  take  posses- 
sion  of  and  operate  the  road,  but  before  he  did 
so,  are  not  entitled  to  preference  over  the 
bondholders  in  the  distribution  of  the  proceeds 
of  the  sale  of  the  mortgaged  property;  tliere 
having  been  no  diversion  of  income  for  the 
benefit  of  the  bondiholders,  bat  the  Income  being 
inadequate  to  meet  current  expenses. 

2.  Under  a  mortgage  of  a  street  railway  emn- 
pany's  property  to  secnre  its  bonds,  aathoriKinf 
the  trustee  on  default  to  take  possession  and 
operate  the  business  of  the  company,  and  pro- 
viding tbat  he  shall  be  entitled  to  be  reim- 
bursed for  all  outlays  to  be  incurred  in  the 
trust,  and  that  his  disbursements  aliall  consti- 
tute a  first  lien  on  the  mortgaged  property,  i 
claim  for  money  advanced  by  a  tnird  posoB 
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at  tbe  reqaeat  of  the  tnutee,  tod  paid  for  wa- 
ges  of  employes  while  the  trustee  wga  In  posses- 
sion and  to  BtrikiiiK  employes  for  wages  earned 
during  the  three  months  before  the  trustee  took 
possession  (it  beiog  practically  Impossible  to  re- 
same  the  operation  of  the  road  without  first  pay- 
ing such  amking  employte  the  wages  then  due), 
and  a  claim  for  rent  accruing  after  the  trus- 
tee took  possession  of  a  road  operated  by  him 
in  connection  with  and  for  the  benefit  of  the 
mortgaged  property,  under  a  contract  to  pay 
such  rent,  are  entitled  to  priority  as  expenses 
properly  incurred  by  the  trustee. 

3.  One  who  at  the  request  of  a  street  rail- 
way company  pays  taxes  on  its  mortgaged  prop- 
erty does  not  have  a  lien  on  the  property  su- 
perior to  the  mortgage,  though  the  company 
agrees  he  shall  have. 

Appeal  from  Superior  Court,  Hartfoid 
County;   William  S.  Case,  Judge. 

Action  by  Charles  S.  Mersick,  trustee, 
against  the  Hartford  &  West  Hartford  Horse 
Railroad  Company,  to  foreclose  a  mortgage 
given  to  secure  bonds  of  defendant,  and  for 
appointment  of  a  receiver.  Receiver  ap- 
pointed, and  Judgment  of  foreclosure  by  sale 
of  mortgaged  property  rendered.  Plaintiff 
and  intervening  parties  appeal  from  the  judg- 
ment giving  priority  to  certain  claims  in  the 
distribution  of  tbe  proceeds  of  the  sale.  Re- 
versed. 

Tbe  defendant  company  was  organized  un- 
der tbe  laws  of  this  state,  with  power  to 
equip  and  operate  by  electricity  a  street  rail- 
road between  certain  points  in  Hartford  and 
West  Hartford.  On  tbe  Ist  of  August,  1884, 
said  company  mortgaged  all  Its  property  and 
francblses  to  the  plaintiff.  State  Treasurer, 
as  trustee,  to  secure  tbe  payment  of  its  bonds 
of  tbe  par  value  of  $315,000.  On  tbe  Ist  of 
August,  1897,  tbe  railroad  company  made 
default  of  payment  of  Interest  on  said  bonds, 
and  no  Interest  has  since  been  paid  thereon. 
On  tbe  4tb  of  February,  1899,  the  plaintiff 
trustee,  at  the  request  of  certain  of  tbe  bond- 
holders, and  in  accordance  with  tbe  terms  of 
the  mortgage,  assumed  tbe  possession  and 
management  of  tbe  road,  and  placed  James 
T.  Patterson,  one  of  the  bondholders.  In  con- 
trol, as  bis  (the  plaintiff's)  agenr.  On  tbe 
4th  of  March,  1899,  the  plaintiff  trustee  com- 
menced an  action  for  the  foreclosure  of  the 
mortgage  and  the  appointment  of  a  receiver, 
and  on  that  day  said  Patterson  was  appoint- 
ed temporary  receiver,  and  on  the  9tb  of 
June,  1899,  permanent  receiver,  of  the  prop- 
erty described  In  the  mortgage.  On  the  16tb 
of  June,  1899,  tbe  superior  court  rendered 
judgment  that  unless  the  defendant  company 
should  on  or  before  the  5th  of  July,  1899,  pay 
the  receiver  the  sum  of  $346,628.53,  with  in- 
terest and  costs,  said  property  should  be  sold 
as  an  entirety  at  public  auction  on  tbe  1st 
of  August,  1899.  On  tbe  Ist  of  August  tbe 
receiver.  In  accordance  with  said  Judgment, 
sold  said  property  for  $20,000  in  casb  to 
Samuel  D.  Coykendall,  Henry  C.  Soop,  knd 
Edward  S.  Greeley,  and  the  superior  court 
on  the  6tb  of  October,  1899,  passed  an  order 
accepting  and  approving  tbe  receiver's  report 
of  tbe  sale  and  confirming  tbe  sale.    Aftec 


the.  pnrcbase  of  said  property  tbe  said  Coy- 
kendall, '  Soop,  and  (Jreeley  organleed  tbe 
Farmlngton  Street  Railway  Company,  and 
conveyed  to  it  the  property  so  piircbased  at 
the  foreclosure  sale;  and  said  Fartnington 
Street  Railway  Company,  upon  Its  applica- 
tion, showing  that  it  had  become  the  owner 
of  all  tbe  bonds  described  In  tbe  complaint, 
was  permitted  to  Join  as  a  party  plaintiff  in 
this  action. 

Tbe  said  James  T.  Patterson  and  otber 
claimants  to  the  avails  of  said  sale  were, 
upon  their  several  applications,  permitted  to 
Intervene  as  parties;  and  upon  tbe  facts 
berelnafter  stated,  found  by  the  commis- 
sioners appointed  by  tbe  court,  tbe  follow- 
ing claims  were  allowed,  and,  by  tbe  Judg- 
ment ordering  tbe  distribution  of  said  fund, 
directed  to  be  paid  in  tbe  following  order: 

1.  Of  the  State  Treasurer  for  taxes 

for  the  y^ear  1808 f  1,038  87 

2.  Of    railroad    commissioners    for 

salaries  11  46< 

8.  Claims  for  expenses  of  receiver- 
ship and  of  State  Treasurer  while 
in  possession  of  property 980  00 

4.  Of  W.  J.  Carroll,  assignee,  for 
labor  performed  within  three  mos. 

from  appointment  of  receiver. ...  66  64 

«  2,086  97 

5.  Of  certain  named  intervening 
supply  creditors,  as  a  class,  for 
supplies  essential  to  tbe  operation 
of  the  road,  furnished  by  them  to 
tbe  defendant  company  after  Jan- 
uary 1,  1898,  and  prior  to  Febru- 
ary 4.  1899,  amounting  to 4,196  47 

6.  Of  the  plaintiff  Mersick,  tnistee      4,804  04 

consisting  of  these  items: 
.     (1)  $2,8.55.96   paid    for   wages   o{ 
employes  from  November  12,  1898, 
to  February  4,  1899.  ' 

(2)  $1,448.08  paid  for  wages  of 
emnloySs  and  running  expenses 
while  trustee  was  in  possession. 

7.  Of  James  T.  Patterson 16,303  65 

'    consisting  of  these  items: 

(1)  $3,956.52  advanced  to  pay 
taxes  April  14.  1898. 

(2)  $11,031.65  advanced  in  April, 
ISda,  to  pay  employes,  and  other 
pressing  claims  agaiinst  the  com- 
pany. 

(3),  $138.46,  rent  of  Plainville  line 
from  February  4  to  March  4,  1899. 

(4)  $1,176.92,  rent  of  Plainville 
line  from  June  18,  1898,  to  Febtu- 
ary  4,  1899.  

Total  claims  ordered  paid $26,891  03 

That  tbe  first  four  claims  above  named, 
amounting  to  $2,086.97,  are  entitled  to  prior- 
ity of  payment  over  the  bondholders.  Is  not 
questioned. 

As  to  the  first  Item  of  the  Mersick  claim 
($2,855.96).  It  Is  found  that  when  he  took  pos- 
session of  tbe  railroad  there  bad  been  a 
strike  of  tbe  employes  because  their  wages 
bad  not  been  paid,  and  that  It  was  practi- 
cally Impossible  for  the  trustee  to  resume 
tbe  operation  of  the  road  without  first  paying 
these  employ^  their  wages  then  dne  to  said 
amount,  for  the  period  named  In  said  item, 
and.  that  at  the  request  of  tbe  trustee  that 
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amount  was   advanced   by   Patterson,   and 
paid  to  the  employes  entitled  to  tbe  same. 

The  amount  named  In  the  second  item  of 
the  Mersick  claim  ($1,448.08)  was,  at  tbe  re- 
quest of  the  trustee,  advanced  by  Patterson, 
and  used  for  the  purposes  stated  in  that 
item. 

As  to  tbe  first  item  of  the  Patterson  claim 
($3,956.52),  it  is  found  be  paid  said  sum  to 
the  State  Treasurer  for  taxes  due  April  15, 
1898,  upon  an  understanding  with  the  rail- 
road company  that  he  might  hold  tbe  same 
as  a  preferred  claim  against  the  company, 
to  the  same  extent  that  the  State  Treasurer 
would  have  held  it,  bad  tbe  amount  not  been 
paid. 

As  to  the  second  item  of  the  Patterson 
claim  ($11,031.65),  it  appears  that  In  April, 
1898,  Patterson  advanced  said  sum  to  the 
railroad  company  to  pay  the  employes  of  the 
company,  and  also  certain  pressing  claims, 
some  of  which  had  been  sued  upon,  and  upon 
others  of  which  suits  were  threatened,  under 
aji  arrangement  with  the  company  that  be 
should  receive  assignments  of  tbe  claims  and 
of  the  wages  to  be  paid  by  the  money  so 
advanced  by  btm.  Under  said  arrangement 
be  received- 
Certain  assignments  of  wages,  dated 
from  December  11,  1897,  to  April 

12,  1898,  amounting  to $3,389  16 

Assignments  of  wages  by  pay  rolls 
dated  from  September  3  to  Novem- 
ber 6,  1898,  amounting  to 2,803  72 

And  assignments  of  accounts  dated 
April  21  to  May  19,  1898,  amount- 
ing to 473  53 

$6,666  41 

Concerning  tbe  third  Item  of  said  claim 
($138.46),  it  Is  found  that  Patterson  owned 
a  line  of  street  railway  from  Farmlngton  to 
PlalnvlUe,  built  upon  the  right  of  way  of  the 
defendant  company,  under  a  contract  by 
which  the  railroad  company  was  to  pay  him 
$1,800  a  year  rent,  and  that  said  sum  is  for 
the  rent  due  under  said  contract  from  Feb- 
ruary 4  to  March  4,  1899. 

The  fourth  item  ($1,176.92)  is  for  rent  due 
under  said  contract  from  June  18,  1898,  to 
February  4,  1809. 

It  is  stated  in  the  Judgment  file  that  tbe 
value  of  tbe  property  sold  by  order  of  court 
as  above  stated  was,  at  the  time  of  such 
sale,  in  excess  of  $150,000.  It  appears  that 
there  was  no  evidence  or  admission  of  par- 
ties that  said  property  was  worth  more  than 
$20,000,  excepting  that  the  petition  of  one  of 
tbe  intervening  parties,  containing  such  an 
allegation,  was  demurred  to  by  the  Farming- 
ton  Street  Railway  Company,  and  said  de- 
murrer was  sustained. 

From  tbe  judgment  directing  tbe  distribu- 
tion and  payment  of  the  proceeds  of  the  sale 
of  the  mortgaged  property,  the'  Farmlngton 
Street  Railway  Company  appeals,  upon  the 
grounds,  in  substance,  that  tbe  trial  court 
erred  in  giving  preference  to  said  claims  of 
the  Intervening  supply  creditors  and  to  said 


claims  of  Mersick  and  Patterson,  over  tiie 
claims  of  said  Farmlngton  Street  Railway 
Company,  as  the  owner  of  all  tbe  bonds  se- 
cured by  the  mortgage,  and  that  tbe  court 
also  erred  in  basing  its  judgment  in  any  part 
upon  tbe  fact  stated  in  the  judgment  that  tbe 
value  of  the  mortgaged  property  at  tbe  time 
of  the  sale  was  in  excess  of  $150,000. 

The  plaintiff,  Mersick,  trustee,  appeals  up- 
on the  grounds  that  his  claim  should  have 
been  directed  to  be  paid  in  the  same  order 
of  preference  as  the  charge  of  $980  for  ex- 
penses of  tbe  receiver  and  tbe  trustee,  and. 
if  not  ordered  to  be  so  paid.  It  should  Jiave 
been  directed  to  be  paid  In  the  same  order 
of  preference  as  said  class  of  supply  claims. 

James  T.  Patterson  appeals  upon  the 
grounds  that  bis  claims  for  $3,956.52  for 
money  advanced  to  pay  taxes  should  have 
been  given  the  same  rank  In  order  of  pay- 
ment as  tbe  state  taxes  named  In  the  judg- 
ment, and  that  the  remainder  of  his  claim 
should  have  been  directed  to  be  paid  In  full 
after  payment  of  tbe  expenses  of  thp  receiv- 
ership and  the  state  taxes  and  tbe  preferred 
claims  for  labor,  and  that,  If  not  ordered 
to  be  so  paid,  it  should  have  been  directed 
to  be  paid  In  tbe  same  order  of  preference 
as  said  class  of  supply  claims. 

Edward  D.  Robblns,  for  Farmlngton  St. 
Ry.  Co.  Howard  H.  Knapp,  for  Charles  8. 
Mersick  and  James  T.  Patterson.  Henry  6. 
Newton  and  Harrison  Hewitt,  for  tbe  At- 
lantic Refining  Co.  and  others.  Joseph  P. 
Tuttle,  for  John  S.  Parsons  &  Co.  and  oth- 
ers. 

HALL,  J.  (after  stating  the  facts).  The 
mortgage  to  tbe  plaintiff  trustee  was  exe- 
cuted and  recorded  in  accordance  with  the 
laws  of  this  state  permitting  a  street  rail- 
way company  to  so  mortgage  all  its  prop- 
erty, including  Its  franchise,  to  secure  tbe 
payment  of  its  bonds,  and  providing  for  the 
foreclosure  of  such  mortgage  in  tbe  same 
manner  as  ordinary  mortgages  of  real  estate. 
Gen.  St.  19G2,  i  8848;  Whittlesey  v.  Hartford, 
P.  &  F.  R.  Co.,  23  Conn.  421-435.  The  funds 
in  the  bands  of  tbe  receiver  represent  the 
corpus  of  the  property  thus  mortgaged. 
They  are  the  proceeds  of  a  sale  of  the  mort- 
gaged property  under  a  judgment  in  an  ac- 
tion Instituted  by  the  trostee  of  the  l)ond- 
holders  after,  as  their  authorized  representa- 
tive, he  had  taken  possession  of  the  same 
in  accordance  with  tbe  provisions  of  tbe 
mortgage,  In  which  action  be  asked  for  tbe 
appointment  of  a  receiver  and  for  a  fbre- 
closure  by  sale.  By  the  judgment  of  the 
superior  court  distributing  these  funds,  the 
mortgagees  of  the  railroad  company  receive 
no  part  of  tbe  proceeds  of  such  sale  made  by 
tbe  receiver  by  order  of  court,  ond  approved 
and  confirmed  by  the  court;  but  tbe  entire 
avails  of  tbe  sale,  after  tbe  payment  of  the 
expenses  of  tbe  receiver  and  trustee,  and 
certain  unquestioned  claims,  are  applied  to 
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4be  payment  of  the  ansectired  claims  of  the 
'tnterrenlng  supply  creditors,  and  of  Merslck 
-and  Patterson,  before  described,  all  of  which 
"werv  contracted  since  the  execution  of  the 
mortgage,  and  before  possession  was  taken 
"for  the  bondholders. 

It  is  the  claim  of  the  Farmlnfton  Street 
Railway  Company,  one  of  the  appellants. 
-and  made  a  coplaintiff  in  the  foreclosure 
salt  since  the  commencement  of  that  action, 
and  now  the  owner  of  all  the  bonds  secured 
by  the  mortgage,  that  neither  the  said  sup- 
•ply  creditors  nor  Merslck  nor  Patterson  are 
entitled  to  payment  of  their  claims  from 
the  proceeds  of  the  sale  of  the  mortgaged 
property  until  after  payment  of  the  mortgage 
debt:  while  said  Intervening  supply  creditors 
and  Henlck  and  Patterson  insist  that  their 
claims  should  take  precedence,  in  order  of 
payment,  over  the  claims  of  the  bondhold- 
ers. As  supporting  this  claim  of  the  supply 
creditors  and  of  Merslck  and  Patterson,  and 
as  sustaining  tho  Judgment  of  distribution 
In  so  far  as  it  gives  priority  to  the  supply 
claims  and  to  certain  items  of  the  claims  of 
Merslck  and  of  Patterson,  the  leading  case 
of  Fosdlck  T.  Schall,  99  U.  S.  235,  26  L.  Ed. 
33d.  and  numerous  other  cases  which  are 
said  to  follow  the  rule  laid  down  in  that 
case,  are  cited. 

Assuming  that  the  doctrine  of  Fosdlck  t. 
8chall  regarding  the  respective  rights  of  the 
mortgagees  and  of  the  unsecured  creditors  of 
a  railroad  company,  as  to  priority  of  payment 
from  the  mortgaged  property,  or  the  proceeds 
of  its  sale,  at  the  time  the  trustee  for  the 
bondholders  or  a  receiver  takes  possession 
of  the  railroad,  is  the  law  of  this  state,  it 
becomes  important  to  ascertain,  first.  Just 
what  was  decided  in  that  case;  and,  second, 
whether  the  rule  as  there  laid  down  is  ap- 
plicable to  the  facts  of  the  present  case. 
Fosdlck  V.  Schall  was  decided  in  187&  In 
the  opinion  by  Chief  Justice  Waite  it  is  said: 
"The  income  out  of  which  the  mortgagee  is 
to  be  paid  is  the  net  income  obtained  by  de- 
ducting from  the  gross  earnings  what  is  re- 
quired tor  necessary  operating  and  manag- 
ing expenses,  proper  equipments,  and  useful 
improvements.  Every  railroad  mortgagee.  Id 
accepting  his  security.  Impliedly  agrees  that 
the  enrreot  debts  made  In  the  ordinary 
coarse  of  business  shall  be  paid  from  the 
current  receipts  before  he  has  any  claim  up- 
on the  income.  If,  for  the  convenience  of 
the  moment,  something  is  taken  from  what 
may  not  improperly  be  called  the  current 
debt  fund,  and  put  Into  that  which  belongs 
to  the  mortgage  creditors,  it  is  certainly  not 
inequitable  for  the  court  when  asked  by 
mortgagees  to  take  possession  of  the  future 
income  and  hold  It  for  their  benefit,  to  re- 
quire, as  a  condition  of  such  order,  that  what 
Is  due  from  the  earnings  to  the'  current 
debt  shall  be  paid  by  the  court  from  the  fu- 
ture current  receipts,  before  anything  de- 
rived from  that  source  goes  to  the  mort- 


gagees. *  •  •  This  not  because  the  cred- 
itors to  whom  such  debts  are  due  have.  Is 
law,  a  lien  upon  the  mortgaged  prc^erty  or 
the  Income,  but  because,  In  a  sense,  the  ofll- 
cers  of  the  company  are  trustees  of  the  earn- 
ings for  the  benefit  of  the  dlfTerent  classes  of 
creditors  and  the  stockholders;  and.  If  th^ 
give  to  one  class  of  creditors  that  which  prop- 
erly belongs  to  another,  the  court  may,  upon 
an  adjustment  of  the  accounts,  so  use  the  in- 
come which  comes  Into  its  own  hands  as,  if 
practicable,  to  restore  the  parties  to  their 
original  equitable  rights.  •  •  •  While  or- 
dinarily this  power  is  confined  to  the  appro- 
priation of  the  Income  of  the  receivership, 
and  proceeds  of  moneyed  assets  that  have 
been  taken  from  the  company,  cases  may 
arise  where  equity  will  require  the  use  ot 
the  proceeds  of  the  sale  of  the  mortgaged 
property  In  the  same  way.  Thus  it  often 
happens  that  In  the  course  of  the  administra- 
tion of  the  cause  the  court  is  called  upon  to 
take  income,  which  would  otherwise  be  ap- 
plied to  the  payment  of  old  debts,  for  cur- 
rent expenses,  and  use  it  to  make  perma- 
nent improvements  on  the  fixed  property,  or 
to  buy  additional  equipment.  In  this  way 
the  value  of  the  mortgaged  property  is  not 
Infrequently  materially  Increased.  •  •  • 
TTnder  such  circumstances,  it  Is  easy  to  see 
that  there  may  sometimes  be  a  propriety  in 
paying  back  to  the  income  from  the  pro- 
ceeds of  the  sale  what  is  thus  again  diverted 
from  the  current  debt  fund.  In  order  to  in- 
crease the  value  of  the  property  sold.  The 
same  may  sometimes  be  true  in  respect  to 
expenditures  before  the  receivership.  •  •  • 
Whatever  is  done,  therefore,  must  be  done 
with  a  view  to  a  restoration  by  the  mort- 
gage creditors  of  that  which  they  have  thus 
Inequitably  obtained.  It  follows  that.  If 
there  has  been  In  reality  no  diversion,  there 
can  be  no  restoration,  and  that  the  amount 
of  the  restoration  should  be  made  to  depend 
npon  the  amount  of  the  diversion."  In  Bum- 
ham  V.  Bowen,  111  U.  S.  776,  4  Sup.  Ct  676, 
28  L.  Ed.  696,  decided  in  1884,  it  was  held 
that  a  debt  for  current  expenses,  and  pay- 
able from  current  earnings,  the  mortgage  in- 
terest being  then  in  arrear,  was  a  charge  in 
equity  on  the  continuing  income— "as  well 
that  which  came  Into  the  hands  of  the  court 
after  the  receiver  was  appointed  as  that  be- 
fore"—and  that  a  diversion  of  the  current 
Income  for  the  Improvement  of  the  mort- 
gaged property  by  the  trustee  in  possession 
or  by  the  receiver  created  In  equity  a  charge 
on  the  property  for  Its  restoration  In  favor 
of  the  current  debt  creditor.  The  opinion 
concludes  with  the  statement  that  It  was 
only  intended  to  decide  what  was  decided  In 
Fosdlck  V.  Schall— "that,  If  current  earnings 
are  used  for  the  benefit  of  mortgage  credit- 
ors before  current  expenses  are  paid,  the 
mortgage  security  Is  chargeable  In  equity 
with  the  restoration  of  the  fund  which  has 
been  thus  improperly  applied  to  their  use." 
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Ui  St  Lonia,  etc.,  B.  Oo.  t.  Cleveland,  etc., 
Ry.  Co.,  125  U.  S.  658-«73,  8  Sup.  Ct  1011, 
:t017,  81  L.  Ed.  832,  decided  In  1888,  tbe 
court,  speaking  by  Justice  Matthews,  said: 
"But  here  there  is  no  question  in  respect  to 
current  income.  The  fund  in  court  is  the 
proceeds  of  the  sale  of  the  property,  and 
represents  its  corpus;  and  It  cannot  be  claim- 
ed that  ordiBarily  the  unsecured  debts  of 
an  insolvent  railroad  company  can  take 
precedence  in  the  distribution  of  the  prO' 
ceeds  of  a  sale  of  the  property  Itself,  over 
those  creditors  who  are  secured  by  prior  and 
express  liens."  After  stating  that  there  are 
cases  where,  owing  to  special  circumstances, 
unsecured  creditors  may  be  entitled  to  prior- 
Ity  of  payment,  even  from  the  proceeds  of  a 
sale  of  body  of  the  property,  citing  Fosdlck 
V.  Scball,  Bumham  v.  Bowen,  and  other  de- 
cislons  of  the  Supreme  Court,  the  court  says: 
"The  rule  governing  in  all  these  cases  was 
stated  by  Chief  Justice  Waite  in  Burnham 
V.  Bowen"  as  follows;  quoting  the  conclud- 
ing words  of  the  opinion  in  that  case  as 
above  stated,  and  adding:  "There  baa  been 
no  departure  from  this  rule  In  any  of  tbe 
cases  cited.  It  has  been  adhered  to  and 
reaffirmed  In  them  all."  In  Kneeland  v. 
American  L.  &  T.  Co.,  186  V.  &  8&-87,  10 
Sup.  Ct  950,  963,  84  U  Bd.  879,  decided  in 
1890,  it  is  said:  "The  appointment  of  a  re- 
ceiver vests  In  the  court  no  absolute  control 
over  the  property,  and  no  general  authority 
to  displace  vested  contract  liens.  •  •  • 
One  holding  a  mortgage  debt  upon  a  railroad 
has  tbe  same  right  to  demand  and  expect  of 
the  court  respect  for  his  vested  and  contract- 
ed priority  as  the  holder  of  a  mortgage  on  a 
farm  or  lot'  *  *  *  No  one  is  bound  to 
sell  to  a  railroad  company  ot  to  work  for  it, 
and  whoever  luis  dealings  with  a  company 
whose  property  is  mortgaged  must  be  as- 
sumed to  have  dealt  with  it  on  the  faith  of 
its  personal  responsibility,  and  not  In  expec- 
tation of  subsequently  displacing  the  prior- 
ity of  the  mortgage  liens.  It  is  the  exc^»- 
tlon,  and  not  the  rule,  that  such  priority  of 
liens  can  be  displaced."  In  V.  &  A.  Coal  Co. 
V.  Central  Railroad,  etc.,  Co.,  170  U.  8.  855- 
868,  18  Sup.  Ct  657,  661,  662,  42  L.  Bd.  1068, 
decided  in  1898,  it  was  said  that  where  the 
claim  for  supplies  famished  to  continue  a 
railroad  as  a  going  concern  was,  as  between 
the  party  furnlsliing  them  and  the  hblders 
of  bonds  secured  by  a  mortgage,  a  charge  in 
equity  on  the  continuing  income,  it  was  im- 
material, "in  determining  the  right  to  be 
compensated  out  of  the  surplus  earnings  of 
the  receivership,  whether  or  not,  during  th<9 
operation  of  the  railroad  by  the  company, 
there  Iiad  been  a  diversion  of  Income  for  the 
benefit  of  the  mortgage  bondholders,"  and, 
further,  that  "the  dominant  feature  of  tlie 
doctrine  as  applied  in  Bumham  v.  Bowen  is 
that  where  expenditures  luve  been  made 
wbicb  were  essentially  necessary,  to  enable 
tb»  road  to  be  operated  aa  a  continuing  busi- 


ness, and  it  was  the  expectation  of  tbe  cred- 
itors tibiat  the  indebtedness  created  would.  b« 
paid  out  of  the  current  earnings  of  tbe  com- 
pany, a  superior  equity  arises  in  favor  of 
the  materialman,  as  against  the  mortgage 
bonds,  in  the  income  arising,  both  before  and 
after  the  appointment  of  a  receiver,  from 
the  operation  of  the  property." 

The  cases  above  cited,  and  others  tipoo 
the  same  subject  are  reviewed  in  the  recent 
cases  of  Lackawanna,  etc..  Coal  Co.  v.  Far- 
mers' L.,  etc.,  Co.,  176  U.  S,  298-313,  20  Sup. 
Ct  363,  44  L.  Ed.  475,  and  Southern  Ry.  r. 
Carnegie  Steel  Co.,  176  TJ.  S.  257-285,  20  Sup. 
Ct  347,  858,  44  L.  Ed.  458,  decided  in  190D. 
in  the  latter  of  which  the  court  in  tbe  opin- 
ion by  Justice  Harlan,  says:  "It  may  be  safe- 
ly affirmed,  upon  the  authority  of  former 
decisions,  that  a  railroad  mortgagee,  when 
accepting  tils  security,  impliedly  agrees  ttiat 
the  current  debts  of  a  railroad  company, 
contracted  in  the  ordinary  coarse  of  its  buaft- 
ness,  shall  be  paid  out  of  current  receipts 
before  be  has  any  claim  upon  such  income, 
*  *  *  and  that;  whtai  current  earnings 
are  used  for  the  benefit  of  the  mortgnge 
creditors  before  current  expenses  are  paid, 
the  mortgage  security  Is  chargeable  in  equity 
with  tbe  restoration  of  any  funds  thus  im- 
properly diverted  from  their  primary  use." 
Debts  contracted  not  in  the  ordinary  course 
of  tbe  operation  of  a  railroad,  but  for  tbe 
purposes  of  constractlon,  are  not  entitled  to 
priority  of  payment  over  the  mortgage  debt 
under  tbe  rule  in  Fosdlck  t.  Schall.  Wood 
V.  Ouarantee  Trust  Co.,  128  TJ.  S.  416,  0  8ap. 
Ct  131,  82  L.  Ed.  472;  Lackawanna,  etc. 
Coal  Co.  V.  Farmers'  L.,  etc.,  Co.,  supra. 

From  the  language  quoted  from  tbe  cases 
above  cited,  It  would  appear  that  the  foan- 
datlon  principle  of  the  rule  of  Fosdlck  v. 
Schall,  and  the  other  cases  referred  to,  by 
which  a  certain  preference  ia  given  a  par- 
ticular class  of  unsecured  creditors  over  the 
mortgagees  of  a  railroad,  Is  an  agreement 
upon  the  part  of  ^cb  mortgagees,  in  accept- 
ing such  security  for  the  payment  of  the 
bonds,  that  current  debts,  contracted  In  the 
ordinary  course  of  the  business  of  the  rail- 
road company,  shall  be  paid  from  the  current 
earnings  of  the  railroad  before  such  mort- 
gagees shall  have  any  claim  upon  such  In- 
come. It  is  by  virtue  of  tills  implied  agree- 
ment that  the  current  debts,  as  between  the 
supply  creditors  and  the  mortgagees,  become 
a  charge  in  equity  upon  the  continuing  In- 
come both  before  and  after  the  appointment 
of  a  receiver,  and  whether  or  not  there  has 
been  a  previous  diversion  of  the  income  for 
the  benefit  of  the  mortgagee.  But  the  su- 
perior equity  springing  from  such  implied 
agreement  in  favor  of  the  current-debt  cred- 
itors, is  in  the  current  income  derived  from 
the  mortgaged  property,  and  not  in  the  body 
of  the  mortgaged  property  itself.  None  of 
the  cases  above  referred  to  go  so  far  as  to 
imply  «n  agreement  upon  the  part  of  the 
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mortgagees.  In  accepting  tbelr  security,  that 
tbe  t>od7  of  tbe  mortgaged  i>r<>pert3r  may  be 
tBed  to  pay  the  cnrrent  ezpextBea  of  operat- 
ing the  raUroad.  The  power  of  a  court  of 
equity  to  apply  the  corpus  of  mortgaged 
property  to  the  payment  of  sach  unsecured 
claims  against  the  railroad  company  Is  al- 
ways made  to  rest  upon  the  fact  that  tn  some 
manner  the  mortgagees  have  received  the 
benefit  of  those  earnings,  -which,  by  their  Im- 
plied agreement,  should  have  been  applied 
to  tbe  payment  of  current  expenses.  . 

"We  are  not  prepared  to  accept  as  law  the 
rule  -which  seems  to  have  been  adopted  In 
some  of  the  cases  cited  by  counsel— that 
tbose  who  have  rendered  services  or  fur- 
nlsbed  supplies  to  keep  a  railroad  in  opera- 
tion, even  after  the  mortgage  interest  is  in 
arrear,  and  the  bondholders  have  the  right 
to  take  possession  under  tbelr  mortgage,  are 
entitled  to  priority  of  payment  over  the  mort- 
gasees  from  the  corpus  of  the  mortgaged 
property,  or  the  proceeds  of  the  sale  thereof, 
when  there  has  been  no  diversion  of  the 
earnings  of  the  rallroa'd  to  the  benefit  of  the 
bondholders. 

Assuming,  .without  deciding,  that  the  doc- 
trine of  Fosdick  ▼.  Schall  is  applicable  to  a 
street  railroad  like  that  of  the  defendants, 
how  does  It  affect  the  rights  of  these.  Intes- 
vening  creditors?    They  are  not  asking  that 
Income  In  the  hands  of  the  receiver  be  used 
to  pay  their  claims.    There  are  no  earnings 
of  tbe  railroad  in  his  bands.    The  expense 
of  operating  the  road  during  the  receiver- 
ship bfls  exceeded  the  receipts.    To  entitle 
the  interveners  to  payment  from  the  pro- 
ceeds of  the  sale  of  the  mortgaged  property. 
It  must  therefore  be  sho-wn  that  there  has  in 
some  manner  been  a  diversion  of  the  current 
Income  for  the  benefit  of  the  mortgagees. 
But  It  does  not  appear  that  the  mortgagees 
have  received  any  part  of  the  Income  of  the 
road  which  should  have  been  diverted  to 
the  payment  of  these  claims,  or  that  the  ac- 
tion of  the  bondholders  In  taking  possession 
of  the  road  has  prevented  the  payment  of 
these  claims  from  the  earnings  of  the  rail- 
road.    On  the  contrary.  It  appears  that  no 
Interest  has  been  paid  op  the  bonds  from 
the  earnings  of  the  railroad  since  August  1, 
1896,  and  that  since  that  tinle  tbe  receipts 
from  the  road  have  been  Inadequate  for  the 
payment  of  the  ordinary  operating  expenses, 
and  that  large  sums  have  been  borrowed  by 
the  company  to  enable  It  to  meet  Its  current 
obligations.     There  has  been  no  diversion, 
and  there  can  be  no  restoration.    The  claims 
of  the  supply  creditors  and  the  principal  part 
of  the  Patterson  claim  are  not  debts  of  the 
bondholders,  but  of  the  railroad  company, 
contracted  either  upon  the  credit  of  the  com- 
pany itself,  or  upon  the  credit  of  its  earn- 
ingg.    As  there  has  been  no  dl-^erslon  of  such 
earnings  for  the  benefit  of  the  bondholders, 
there  can  be  no  payment  of  such  claims,  un- 
der the  doctrine  of  Fosdick  v.  Schall,  from 
the  mortgaged  property,  or  the  money  de- 


rived fr6m  its  sale;'  uiitll  the  mortgage  debt 
Is  satisfied. 

The  claims  described  in  the  above  state- 
ment of  facts  are  entitled  to  priority  of  pay- 
ment from  the  proceeds  of  the  sale,  over  the 
bonds,  only  as  below  stated: 

^he  first  four  claims  named,  amounting  to 
$2,086.97,  are,  as  we  understand,  conceded  to 
be  privileged.  As  the  last  of  these  four  un- 
questioned claims  Is  tbe  only  one  allowed  by 
the  trial  court  as  a  preferred  labor  claim, 
under  section  1051  of  the  General  Statutes  of 
1902,  It  is  unnecessary  to  decide  whether 
under  that  statute  such  a  labor  claim  would 
be  entitled  to  priority  of  payment  from  the 
proceeds  of  the  sale  of  the  mortgaged  prop- 
erty, over  the  mortgage  debt. 

For  the  reason  already  stated— that  there 
has  been  no  diversion  of  Income— none  of 
the  claims  of  said  class  of  supply  creditors, 
amounting  to  $4,196.47,  are  entitled  to  pref- 
erence over  the  mortgage  bonds. 

The  entire  claim  of  Meialck,  tmstee, 
amounting  to  $4,804.04,  Is  entitled  to  prior- 
ity over  the  bonds,  and  should  be  paid  as 
expenses  properly  Incurred  by  the  trustee 
while  in  possession  of  the  mortgaged  prop- 
erty for  the  benefit  of  the  bondholders,  and 
should  stand  in  the  same  rank  ka  to  prefer- 
ence as  tbe  item  of  $980,  -  expenses  of  re- 
ceiver and  trustee. 

It  appears  from  the  record  that  the  second 
Item  of  said  claim  of  Mersick  ($1,448.08)  was 
money  paid  by  the  trustee  for  wages  of  em- 
ployes'While  the  trustee  was  in  possession, 
at  the  request  of  the  bondholders,  and  un- 
der the  mortgage,  which  expressly  empow- 
ered him  to  "operate  and  conduct  the  busi- 
ness of  said  railroad  company."  No  ques- 
tion is  made  as  to  the  reasonableness  of  the 
amount  so  paldi 

Tbe  first  item  of  Mersick's  claim  ($2,855.96) 
was  money  paid  employes  for  wages,  cover- 
ing a  period  of  about  three  months  before 
the  trustee  took  possession. 

It  Is  said  that  these  claims  of  Mersick  are 
made  for  tbe  benefit  of  Patterson.  The  flnd- 
.Ing  is  that  both  these  sums  were  advanced 
by  Patterson  at  the  request  of  Mersick.  We 
must  therefore  treat  them  as  money  paid  out 
by  Mersick. 

The  mortgage  deed  under  which  Mersick, 
as  trustee,  took  possession,  expressly  pro- 
vides that  "the  trustee  shall  be  entitled  to  be 
reimbursed  for  ail  outlays  of  whatever  sort 
or  nature  to  be  Incurred  In  this  trust,"  and 
that  bis  "compensation  and  disbursements 
shall  constitute  a  first  lien  upon  the  mort- 
gaged property."  That  this  outlay  for  wages 
due  employes  before  the  trustee  took  pos- 
session was  a  reasonable  outlay,  and  in- 
curred in  the  trust,  we  must  regard  as  de- 
termined by  the  finding  that  'it  was  prac- 
tically impossible  to  resume  the  operation  of 
said  railroad"  without  first  paying  said 
"striking  employes  the  wages  then  due 
them."    ■ 

Of  the  claim  of  James  T.  Patterson,  only 
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the  tblrd  Item  (1138.46),  for  rent  of  the  Plaln- 
ville  line  during  the  period  the  trustee  was 
tn  poasesslon,  is  entitled  to  priority  of  pay- 
ment over  the  mortgage  debt.  That  was  a 
debt  properly  incurred  by  the  trustee.  Aa 
we  read  the  finding,  the  trustee,  while  in  pos- 
session through  bis  agent,  Patterson,  oper- 
ated the  PlalnTllle  line  in  connection  with 
and  for  the  benefit  of  the  mortgaged  prop- 
erty, and  under  a  contract  to  pay  the  above 
sum  as  rent.  Upon  the  facts,  this  Item  of 
$138.46  must  be  regarded  as  an  expense 
properly  Incurred  by  the  trustee  while  In 
possession  for  the  bondholders,  and  should 
rank  In  order  of  payment  with  the  other  ex- 
penses of  the  trustee  and  receiver. 

The  first  item  of  the  Patterson  claim, 
$3,956.52,  money  advanced  April  14,  1898, 
to  the  railroad  company  to  pay  taxes.  Is  not 
a  preferred  claim  over  the  mortgage  bonds. 
Patterson  was  under  no  obligation  to  pay 
these  taxes,  and  it  does  not  appear  that  he 
was  either  requested  or  authorized  to  do  so 
by  the  bondholders.  It  was  the  duty  of  the 
railroad  company  to  pay  the  taxes,  and  Pat- 
terson, at  the  request  of  the  company,  paid 
Its  debt  The  railroad  company  could  not,  by 
their  agreement  with  Patterson,  give  him  a 
Hen  or  claim  upon  the  body  of  the  mort- 
gaged property  which  would  take  precedence 
over  that  of  the  bondholders.  The  transac- 
tion was  a  loan  by  Patterson  to  the  company, 
and  he  did  not  thereby  acquire  such  a  Hen 
upon  the  mortgaged  property  as  the  state 
may  have  bad.  Speny  v.  Butler,  75  Conn. 
S6&-S72,  S3  Atl.  889. 

For  tbe  reasons  already  given,  neither  the 
second  Item  of  the  Patterson  claim  ($11,031.- 
65),  money  advanced  by  him  to  the  com- 
pany in  April,  1898,  to  pay  wages  of  em- 
ployes, and  other  pressing  claims  against  the 
company,  nor  the  fourth  item  of  said  claim 
($1,176.92),  for  rent  of  Plainvllle  line  prior  to 
the  time  tbe  trustee  took  possession,  are  priv- 
ileged claims  over  those  of  tbe  bondholders. 

After  payment  to  the  receiver  of  the  sums 
which  may  be  allowed  for  his  services  and 
expenses,  and  to  the  plaintiff  trustee  of  the 
costs  and  proper  expenses  of  this  appeal,  and 
of  the  claims  as  above  directed,  the  remain- 
der of  tbe  fund  should  be  paid  to  said  Farm- 
ington  Street  Railway  Coiupany. 

Apparently,  the  finding  In  the  Judgment  file 
that  the  value  of  the  mortgaged  property  at 
tbe  time  of  the  sale  exceeded  $150,000  is  not 
sustained  by  the  record,  from  which  it  ap- 
pears that  no  evidence  was  offered  ni>on 
that  subject,  and  that  the  demurrer  to  the 
pleading  containing  such  an  allegation  was 
sustained. 

There  is  error  in  tbe  Judgment  distributing 
the  proceeds  of  the  sale  of  the  mortgaged 
property,  and  said  Judgment  Is  set  aside,  and 
the  cause  remanded  for  the  entry  of  a  Judg- 
ment distributing  said  funds  in  accordance 
with  the  law  as  above  stated.  The  other 
Judge*  concurred. 


CK  Conn.  4fi 
WHEELER  ▼.  TOTTNO  «t  al. 
(Supreme  Goort  of  Errors  of  Oonnectlent.   Joly 
24,  1903.) 

DKBD8-DEUV3RT-EVIDBNCE— RECOROINO 
— PRIORITY-SUBSEQUENTLY  AC- 
QUIRED  TITLE. 

1.  The  conclusion  that  a  deed  was  not  de- 
livered to  the  grantee  before  be  gave  a  mortgage 
on  the  property  for  a  loan — the  deed  and  mort- 
gage being  delivered  on  the  same  day,  and  re- 
corded on  the  day  of  delivery,  and  the  mort- 
gage reciting  ownership  by  the  mortgagor — 
is  not  jastified  by  the  fact  that  the  mortgage 
was  recorded  four  minutes  before  the  de^ 
no  one  being  deceived  to  bis  injury  thereby. 

2.  The  title  acquired  by  one  a  year  after 
giving  a  warranty  deed  without  title  in  fact  or 
of  record  does  not,  under  the  doctrine  of  es- 
toppel, inure  to  tbe  grantee  of  the  warranty 
deed,  who  negligently  failed  to  examine  the 
record,  as  against  one  who  took  a  mortgage 
from  such  grantor  after  be  acquired  title,  with- 
out knowledge  of  the  mortgagor's  deed,  and 
after  an  examination  of  the  records;  the  mort- 
gagee not  being  ditrged  with  notice  of  the 
record  of  the  deed  of  the  mortgagor,  given  when 
the  record  showed  he  had  no  title. 

Appeal  from  Superior  Court,  Fairfield 
County;    George  W.  Wheeler,  Judge. 

Action  by  Wilmot  G.  Wheeler  against 
Harry  S.  Toung  and  others  to  foreclose  a 
mortgage,  and  for  other  equitable  relief. 
From  a  Judgment  for  defendant  Young  on 
bis  cross-complaint,  plaintiff  appeals.  Re- 
versed. 

John  C.  Chamberlain,  for  aoDellant.  JTohn 
CuUInan,  Jr.,  fpr  appellee. 

HALL,  3.  The  plaintiff  ajiks  for  m  judg- 
ment of  foreclosure  under  a  mortgage  which 
on  the  ISth  of  December,  1900,  was  assigned 
to  him  by  Burr  &  Knapp,  real  estate  and 
mortgage  brokers  of  Bridgeport.  Bnrr  & 
Knapp,  as  mortgagees,  received  the  mort- 
gage from  Cbarles  B.  and  Edward  H.  Marsh. 
builders  in  Bridgeport,  under  the  firm  name 
of  Marsh  Bros.,  on  the  26th  of  October,  1900, 
to  secure  tbe  payment  of  a  loan  of  $3,500 
made  by  them  on  that  day  to  Marsh  Bros. 
Tbe  mortgage  was  recorded  on  said  26tb  of 
October  at  3:01  p.  m.  Burr  &  Knapp  took  no 
other  security  for  said  loan,  and  Marsh  BrosL 
are  Insolvent.  Both  Burr  &  Knapp  and  the 
plaintiff  took  said  mortgage  in  good  faith, 
for  value,  in  reliance  upon  the  certificate  of 
an  attorney  that  the  premises  were  free  and 
clear  of  all  Incumbrance,  and  that  tbe  legal 
title  at  tbe  time  said  mortgage  was  given 
was  in  Marsh  Bros.,  and  without  luiowledge 
of  any  prior  conveyance  by  Marsh  Bros,  to 
the  grantor  of  tbe  defendant  Toung,  or  of 
any  Incnmbrance  upon  said  property  prior 
to  their  mortgage  of  October  26th.  Harsh 
Bros,  obtained  title  to  tbe  premises  described 
in  the  mortgage  by  a  quitclaim  deed  from 
Orange  Merwln,  of  Bridgeport,  which  was 
executed  on  the  Ist  of  May,  19(X),  bnt  not 
delivered  until  the  26ih  of  October,  1900, 
when  it  was  recorded  at  8:05  p.  m.  On  the 
same  day  Marsh  Bros,  paid  to  Merwin  the 
purchase  price  for  said  property.     Appa^ 
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ently  tbere  was  no  evidence  presented  at  tbe 
trial,    other  ttutn   the   facts  herein  stated, 
sho-wlng  the  precise  time  on  the  26th  of  Oc- 
tober when  either  the  deed  from  Merwln  to 
■Marsh  Bros.,  or  the  mortgage  from  Marsh 
Bros,  to  Burr  &  Knapp,  was  actually  deliv* 
ered,  or  showing  whether  or  not  they  were 
delivered  at  the  same   time,  and  together 
given  to  the  town  clerk  to  be  recorded.    Or- 
ange   Merwln    acquired    title    from    Marsh 
Bros,   by  deed  executed  and  recorded   Sep- 
tember 8,   1899.     The  defendant   Harry    S. 
Young,  who  Is  now  In  possession  of  the  mort- 
gaged premises,  claims  under  a  deed  from 
Alfred  Young  dated  January  2,  1901.    Alfred 
Young  claimed  title  under  a  warranty  deed 
from  Marsh  Bros,  dated  April  SO,  1900,  de- 
livered and  recorded  on   the  7th  of  July, 
1900.    Marsh  Bros,  had  on  the  21st  of  April, 
1900,  agreed  with  said  Alfred  Young  to  sell. 
bim  the  lot  described  In  the  mortgage,  and 
which  was  then  owned  by  Merwln,  and  to 
erect  a  house  thereon  for  ^,000,  for  which 
Alfred  Young  was  to  transfer  to  Marsh  Bros, 
a  cottage  valued  at  $3,800,  on  which  there 
was  a  mortgage  of  $2,800,  and  was  to  give 
a   mortgage   back,   upon   the  premises  pur- 
chased, for  the  remainder  of  the  $4,600.    In 
accordance    with    such    agreement,    Alfred 
Youog  conveyed  the  cottage,  and*  on  April 
30,  1900,  gave  to  Charles  B.  Marsh  a  mort- 
gage upon  the  lot  In  question  tor  $3,500,  upon 
Marsh's  promise  not  to  use  It  until  the  house 
was  completed,  which  mortgage  Marsh  on 
the    same    day    assigned    to    one    Mary    £!. 
Beardsley,   one  of   the  defendants.     Alfred 
Young  caused  no  search  to  be  made  of  the 
land  records  to  ascertain  the  true  state  of 
the  title;  to  said  land  before  receiving  said 
deed  from  Marsh  Bros.,  but  relied  upon  the 
statement  of  Charles  B.  Marsh  that  they  had 
acquired  title  to  said  land.    Young  was  In 
the   employ   of   Marsh    Bros.,   and   did    as 
Charles   B.    Marsh   directed,    Intending    no 
fraud  toward  any  one.     Marsh  Bros,  com- 
menced the  erection  of  a  house  upon  said  lot 
In  May,  1900,   which  was  apparently  com- 
pleted on  the  26tb  of  October,  1900;    and 
Merwln  on  said  day  gave  his  said  deed  to 
Marsh  Bros,  as  aforesaid  to  enable  them  to 
carry  out  their  said  agreement  with  Alfred 
Toung,  which  was  known  to  Merwln,   and 
on  his  business  records  Merwln  treated  the 
sale  as  a  sale  to  Young.     The  plalntifT  has 
purchased  'for  $1,750   the   mortgage   so   as- 
signed by  Marsh  Bros,  to  Mary  E.  Beards- 
ley.     Upon  these  facts  the  defendant  Young 
claims  title  to  the  premises  in  question,  and 
by  his  cross-complaint  asks  that  the  mort- 
gage of  October  26th,  sought  to  be  foreclosed, 
be  declared  void. 

No  question  Is  made,  and  none  can  be 
made,  upon  the  facts  before  us,  but  that  the 
mortgage  deed  to  Burr  &  Knapp,  and  the 
Merwln  deed  to  Marsh  Bros.,  both  of  which 
were  delivered  on  the  26th  of  October,  as 
above  stated,  and  were  received  for  record 
by  3K)5  p.  m.  of  the  same  day,  were  left  for 


record  within  a  reasonable  time  after  they 
were  delivered.  The  mere  fact  that  the  deed 
of  Merwln  to  Marsh  Bros,  appears,  to  have 
been  received  for  record  four  minutes  later 
than  the  mortgage  of  the  latter  to  Burr  & 
Knapp  would  not  Justify  a  conclusion,  es- 
pecially under  the  circumstances  of  this 
case,  that  Marsh  Bros,  bad  not  received  their 
deed  from  Merwln  at  the  time  of  the  deliv- 
ery of  the  mortgage  to  Burr  &  Knapp,  and 
that  for  that  reason  Burr  &  Knapp  took 
nothing  by  their  mortgage.  Deeds  recorded 
within  a  reasonable  time  take  effect  accord- 
ing to  the  time  they  were  actually  delivered. 
Hartford  B.  &  I/.  Ass'n  t.  Goldreyer,  71 
Conn.  95-100,  41  Atl.  659;  Ooodsell  v.  Sulli- 
van, 40  Conn.  83-85;  Beers  v.  Hawley,  2 
Conn.  467-469.  The  deed  and  mortgage  were 
delivered  on  the  same  day.  The  mortgage 
recites  the  ownership  by  the  mortgagor  at 
the  time  of  its  delivery  of  the  same  prop- 
erty described  In  the  deed.  Looking  at  the 
record  of  the  two  deeds,  the  mortgage,  there- 
fore. Indicates  upon  its  face  that  it  was  de- 
livered after  or  at  the  same  time  with  the 
Merwin  deed.  The  Merwln  deed,  confessed- 
ly, not  having  been  recorded  when  the  mort- 
gage was  delivered.  Burr  &  Knapp  would 
be  presumed  to  have  ascertained  that  It  had 
been  delivered  before  they  made  the  loan  of 
$3,500,  and  the  information  which  they  re- 
ceived to  tliat  effect  does  not  appear  to  have 
been  false.  As  between  the  parties  to  this 
case,  and  in  the  absence  of  any  evidence  to 
the  contrary,  excepting  as  the  slight  differ- 
ence In  the  time  the  two  deeds  were  received 
for  record  can  properly  be  reganfed  as  con- 
flicting evidence,  the  Merwln  deed  must,  un- 
der the  circumstances,  be  regarded  as  hav- 
ing been  delivered  either  before  or  at  the 
same  time  with  the  mortgage,  and  especially 
since  no  one  appears  to  have  been  deceived 
to  his  injury  by  the  fact  that  the  Merwin 
deed,  which  bore  an  earlier  date  than  the 
mortgage,  appears  to  have  been  received  for 
record  four  minutes  later  than  the  mortgage. 
But  we  do  not  understand  that  the  trial  court 
held  that  the  Merwin  deed  was  in  fact  de- 
livered after  the  mortgage,  or  held  that  it 
did  not  sufficiently  appear  that  the  Merwln 
deed  was  delivered  first,  but  it  decided  that, 
by  the  common-law  doctrine  of  estoppel,  the 
title  acquired  by  Marsh  Bros,  from  Merwln 
on  the  26th  of  October  inured  to  the  benefit 
of  Alfred  Young,  the  first  purchaser  from 
Marsh  Bros.,  the  moment  Marsh  Bros,  ac- 
quired their  tltle^  even  assuming  that  the 
deed  from  Merwin  was  delivered  before  the 
mortgage,  and  decided  that,  the  title  having 
thus  vested  In  Young,  there  remained  noth- 
ing which  Marsh  Bros,  could  convey  to  Burr 
&  Knapp  by  the  mortgage,  or  which  Burr  & 
Knai>p  could  assign  to  the  plaintiff. 

The  rule  referred  to  is  that  where  one 
without  title  has  conveyed  with  covenants  of 
warranty,  and  has  afterwards  acquired  title, 
he  Is  estopped  from  asserting  his  want  of 
title  at  the  time  of  making  such  first  con- 
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veyance-,  and  the  contention  of  tbe  defend> 
ant,  ip  effect.  Is  that  under  this  rule,  upon 
the  fact|3  before  ns,  not  only  Marsh  Bros., 
but  their  mortgagees.  Burr  &  Knapp,  are 
estopped  from  denying  that  Marsh  Bros,  had 
title  at  the  time  of  their  conveyance  to 
Young,  on  July  7,  1900.  To  carry  this  doc- 
trine to  the  extent  of  giving  priority  to  tbe 
title  of  one  who,  from  his  negligent  failure 
to  examine  tbe  records,  has  been  Induced  to 
purchase  land  of  a  person  having  no  title, 
over  that  of  one  who,  wltliout  negligence,  in 
good  faith  and  for  value,  and  without  knowl- 
edge of  such  prior  deed,  has  purchased  after 
his  grantor  has  acquired  title  from  one  hav- 
ing both  the  legal  and  record  title,  is  op- 
posed to  the  principles  of  equity  and  to  the 
spirit  of  our  registry  laws.  Bingham  v.  Kirk- 
land,  34  N.  J.  Eq.  229-234;  Calder  v.  Chap- 
man, 52  Pa.  859,  91  Am.  Dec.  163;  Farmers' 
Loan  &  Trust  Co.  v.  Mattby,  8  Paige,  361; 
Way  V.  Arnold,  18  Ga.  181;  Salisbury  Sav- 
ings Society  v.  Cutting,  50  Conn.  113,  and 
reporter's  note,  page  122. 

The  doctrine  of  estoppel  is  ohe  which, 
when  properly  applied,  "concludes  the  truth 
in  order  to  prevent  fraud  and  falsehood,  and 
imposes  silence  on  a  party  only  when,  in 
conscience  and  honesty,  he  should  not  be  al- 
lowed to  speak."  Van  Rensselaer  v.  Kear- 
ney, 11  How.  301-326,  13  L.  Ed.  703.  "As 
understood  and  applied  in  modem  times, 
there  is  nothing  harsh  or  unjust  in  the  law 
of  estoppel.  It  cannot  be  used  but  to  sub- 
serve the  cause  of  Justice  and  right."  Les- 
see of  Buckingham  v.  Hanna,  2  Ohio  St  561- 
560.  "To  %Uow  a  title  to  pass  by  conveyance 
executed  and  recorded  before  It  Is  acquired 
may  therefore  be  a  surprise  on  subsequent 
purchasers,  against  which  it  is  not  in  their 
power  to  guard,  and  is  contrary  to  the  equity 
which  is  the  chief  aim  of  the  doctrine  of 
estoppel,  as  molded  by  the  liberality  of  mod- 
ern times."  2  Smith's  Leading  Cases  (7th 
Am.  Ed.)  pp.  634,  701.  It  may  be  said  that 
such  estoppel  by  deed  is  not  an  equitable 
doctrine,  but  is  a  rule  of  the  common  law, 
based  upon  the  recitals  or  covenants  of  the 
deed.  We  reply  that  as  a  rule  of  law  it  has 
been  so  far  modified  by  the  registry  laws  as 
to  be  no  longer  applicable  to  cases  where 
its  enforcement  would  work  such  an  injus- 
tice as  to  give  priority  to  the  title  of  one 
who  negligently  failed  to  examine  the  rec- 
ords before  purchasing  of  a  grantor  having 
no  title,  or  who  purchased  at  the  risk  that 
his  grantor  might  tliereafter  acquire  title, 
over  that  of  a  subsequent  purchaser  in  good 
faitb,  and  in  reliance  upon  the.  title  as  It 
appeared  of  record.  "The  Whole  system  of 
registering  deeds  of  land  would  become  of 
no  value  if  a  purchaser  could  not  rely  upon 
the  records  as  he  finds  them."  Kinney  v. 
Whlton,  44  Conn.  262-270,  26  Am.  Rep.  462; 
Whiting  V,  Oaylord,  66  Conn.  337-349,  84 
Atl.  85,  60  Am.  St  Rep.  87.  In  the  case 
above  cited,  of  Salisbury  Savings  Society  v. 
Cutting,  the  question  of  whether  a  deed  with 


covenants  of  title,  given  before  the  grantor 
acquired  title  to  the  land  conveyed,  and 
placed  on  record,  would  prevail  over  a  deed 
given  after  the  title  was  acquired,  to  a  pnr- 
chaser  taking  it  in  good  faith  and  without 
knowledge  of  the  first  deed,  was  left  an  open 
question.  The  ^se  was  decided  upon  tbe 
ground  that  the  second  grantee  was  neither 
a  purchaser  for  value,  nor,  because  of  cer- 
tain facts  found,  a  purchaser  without  notice 
of  the  title  of  the  first  grantee.  The  note  to 
tbe  case  by  tbe  reporter,  the  late  Mr.  Hooker, 
contains  an  able  discussion  of  tbe  question 
left  undecided  by  the  court  in  which  be 
reaches  the  conclusion  that  the  deed  of  tbe 
subsequent  bona  fide  purchaser  for  value, 
and  without  knowledge  of  the  prior  deed, 
must  prevail,  under  our  registry  laws,  over 
that  of  the  prior  recorded  deed  of  the  negli- 
.gent  grantee.  We  think  his  reasoning  is  con- 
vincing, and  is  especially  applicable  to  tbe 
facts  of  tbe  present  case. 

The  plaintiff  here  asks  for  the  enforcement 
of  the  registry  laws.  He  says  that  from  Sep- 
tember 8,  1899,  until  October  26,  1900,  both 
the  legal  and  tbe  record  title  to  this  prop- 
erty was  In  Orange  Merwln,  and  that  on  said 
26th  of  October  his  (the  plaintiff's)  assignors. 
Burr  &  Knapp,  purchased  from  those  who 
on  the  same  day  acquired  title  from  Merwin. 
The  defendant  asks  for  tbe  enforcement  of 
the  law  of  estoppel,  by  which  be  claims  that 
neither  Burr  &  Knapp,  nor  tbe  plaintiff, 
should  be  permitted  to  assert  that  Merwin 
bad  title,  and  that  Marsh  Bros,  bad  no  title, 
from  September  8,  1899,  until  October  26, 
10(X).  In  inquiring  which  of  the  two  gran- 
tees. Young  or  Burr  &  Knapp,  has  acted  in 
good  faith  and  without  negligence  in  pur- 
chasing from  Marsh  Bros.,  and  whidi  is  en- 
titled to  priority  of  title  under  tbe  registry 
laws,  we  must  examine  their  conduct-in  con- 
nection with  certain  facts,  with  a  knowledge 
of  which  they  are  charged  by  our  registry 
laws.  The  effect  given  by  the  law  of  this 
state  to  tbe  proper  record  of  conveyances  of 
land  has  been  very  clearly  declared  in  the 
recent  case  of  Beach  v.  Osborne,  74  Conn. 
405-411,  60  Atl.  1019,  1118.  We  said  in  that 
case,  as  conclusions  from  tbe  authorities  there 
cited,  that  "every  person  who  takes  a  con- 
veyance of  an  interest  in  real  estate  is  con- 
clusively presumed  to  know  those  facta  which 
are  apparent  upon  tbe  land  records  concern- 
ing the  chain  of  title  of  the  property  describ- 
ed in  the  conveyance,  and  that  this  presump- 
tion of  knowledge  is  for  all  legal  purposes 
tbe  same,  in  effect  as  actual  knowledge"; 
that  "this  presumed  knowledge  is  present  at 
every  step  he  takes,  at  every  act  he  does," 
and  that  his  good  faith  and  belief  must  be 
"conslBtent  with  an  actual  knowledge  of  the 
facts  affecting  his  title  which  are  apparent 
upon  the  land  records";  that  "one  who  fails 
to  examine  to  see  what  the  records  disclose 
concerning  the  title  be  proposes  to  take  Is, 
in  the  eye  of  the  law,  negligent  and  equity 
dees  not  aa  a  general  rule,  relieve  from  the 
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consequence  of  one's  own  negligence."  Ap- 
plying these  principles  to  this  case,  we  find 
tbat  Alfred  Yonng,  In  the  eye  of  tbe  law, 
knew,  when  he  purchased  from  Marsh  Bros., 
that  they  had  no  title,  but  that  Marsh  Bros. 
on  the  8th  of  September,  1899,  had  conveyed 
to  Merwln,  and  that  the  title  was  still  in 
Merwln,  and  that  It  so  appeared  upon  the 
public  records.  In  contemplation  of  law, 
therefore,  he  did  not  act  In  good  faith,  but 
'was  negligent  In  making  such  purchase  with- 
out having  first  examined  to  see  what  the 
records  disclosed  concerning  the  title  to  the 
land  he  proposed  to  purchase.  When  Burr 
&  Knapp  took  their  mortgage  from  Marsh 
Bros,  on  the  26th  of  October,  they  knew  that 
tte  title  to  the  mortgaged  property  had  been 
In  Uerwln  from  Septepiber  8,  1899,  until 
October  26,  1900.  Since  they  had  no  reason 
to  suppose  that  one  having  no  title  to  the 
property  would  convey  It  during  that  pe- 
riod, they  had  no  occasion  to  search  the  rec- 
ords to  ascertain  whether  Marsh  Bros,  had 
made  any  conveyance  during  that  period. 
They  were  only  required  to  search  against 
each  owner  during  the  time  he  held  the  rec- 
ord title.  The  deed  of  Marsh  Bros,  to  Young 
was  not  In  the  line  of  record  title,  and  Burr 
&  Knapp  were  not  charged  with  knowledge 
of  Its  existence.  Bingham  v.  KIrkland,  and 
the  other  cases  above  cited.  But  It  is  said 
that  the  Merwln  deed  was  not  on  record 
when  Burr  &  Knapp  took  their  mortgage  on 
the  2flth  of  October.  But  the  Merwln  deed 
was  not  In  fact  delivered  until  that  day, 
and  Burr  &  Knapp  had  no  reason  to  think 
that  a  deed  delivered  on  that  day,  and  before 
their  mortgage  was  delivered  (that  is,  before 
3K)1  p.  m.),  ought  to  be  recorded  when  their 
mortgage  was  delivered,  nor  was  there  any 
reason  why  they  should  require  It  to  be  re- 
corded before  accepting  the  mortgage.  The 
records  showed  a  good  title  in  Merwln  up 
to  the  time  of  the  delivery  of  the  mortgage 
deed.  Burr  &  Knapp  had  only  to  satisfy 
themselves  that  a  deed  had  been  given  by 
Merwln  to  Marsh  Bros,  that  day,  which  was 
the  fact,  and  that  no  conveyance  had  been 
made  by  Biarsh  Bros,  since  they  received 
their  deed  from  Mcrwin,  which  was  also  true. 
As  the  deed  of  Marsh  Bros,  to  Young  and 
the  mortgage  back  by  Young  to  Charles  B. 
Marsh  were  not  incumbrances  upon  the  title 
of  record,  the  Information  given  to  Burr  & 
Knapp  by  tbe  searcher  that  "the  premises 
were  free  and  clear  of  all  incumbrances,  and 
the  legal  title  in  Marsh  Bros.,"  was  entirely 
consistent  with  the  facts  as  they  appeared 
by  the  records  concerning  the  chain  of  title, 
and  the  fact  that  Marsh  Bros,  had  that  day 
acquired  title  from  Merwln.  The  facts  be- 
fore us  show  that  Burr  &  Knapp  acted  In 
good  faith  and  without  negligence,  and  with- 
out knowledge  of  the  Young  deed,  and  that, 
having  on  the  26th  of  October  taken  a  mort- 
gage from  those  who  on  that  day  had  re- 
ceived' a  deed  from  the  legal  owners,  and 
the  owners  of  record,  their  mortgage  Is  valid. 
65A.-43 


673 

I 
As  Alfted  Young  had  no  title  superior  to  the 
Burr  &  Knapp  mortgage  when  he  conveyed 
to  the  defendant  Young  on  January  2,  1001, 
the  defendant  Young  by  his  deed  of  that  date 
took  no  title  superior  to  the  mortgage.  The 
plaintiff  is  entitled  to  a  Judgment  of  fcureclo- 
snre. 

There  Is  error  In  the  judgment  of  the  trial 
court,  and  It  Is  reversed,  and  the  case  re- 
manded for  the  entry  of  a  Judgment  of  fore- 
closure in  favor  of  the  plaintiff.  The  other 
Judges  concurred. 


an  lu.  830) 
PRINCE  GEORGE'S  COUNTY  OOM'RS  v. 
MITCHELL. 

(Court  of  Appeals  of  Maryland.    June  29, 
1903.) 

CONSTITUTION— COUNTY  COMMISSIONERS— DU- 
TIES—COURT  CRIER— DDTIBS-APPOINTMBNT 
BY   JUDGES— NONJUDICIAL.  ACTS. 

1.  Under  Const,  art.  7,  i  1,  providing  for 
county  commissioners,  and  declaring  that  their 
powers  and  duties  shall  be  such  as  may  be  pre- 
scribed by  law,  the  .Legislature  may  pass  laws 
changing  such  powers  and  duties,  so  long  as 
such  laws  do  not  conflict  with  any  other  con- 
stitutional provision. 

2.  Acts  1902,  p.  670,  c.  455,  places  the  court- 
house and  grounds  of  Upper  Marlboro,  Prince 
George's  county,  in  the  care,  custody,  and  con- 
trol of  the  crier  of  the  circuit  court  of  that 
county.  Const,  art  4,  {  9,  provides  that  the 
judges  of  any  court  mtur  appoint  the  necessary 
court  officers,  etc.  Declaration  of  Rights^  art 
8,  declares  that  no  person  ezercislng  judicial 
functions  shall  discbarge  duties  of  another  char- 
acter. Beld,  that  the  statute  is  violative  of  the 
Constitution  in  that  it  indirectly  Imposes  on  the 
judges— who  appoint  the  crier^— nonjudicial  func- 
tions, and  interferes  with  the  court  by  requiring 
its  officer  to  discharge  other  duties  than  those 
pertaining  to  his  office  as  crier. 

Appeal  from  Circuit  Court,  Prince  George's 
County,  in  Equity;   Geo.  C.  Merrick,  Judge. 

Suit  by  James  H.  B.  Mitchell,  as  crier  of 
the  circuit  court  for  Prince  George's  county. 
From  a  decree  overruling  a  motion  to  dis- 
solve an  injunction  Issued  against  defendants 
restraining  them  from  Interfering  with  com- 
plainant in  his  duties  relative  to  the  court- 
house and  grounds  JUu  Upper  Marlboro, 
Prince  George's  county,  the  commissioners 
appeal.    Reversed. 

Argued  before  McSHEKRY,  C.  J.,  and 
FOWLER,  BRISCOE,  BOYD,  and  SCHMUCK- 
BIB,  JJ. 

F.  Snowden  Hill,  for  appellants.  Joseph  S. 
Wilson,  for  appellee. 

BOYD,  J.  This  Is  an  appeal  from  a  decree 
overruling  a  motion  to  dissolve  an  injunc- 
tion Issued  against  the  appellants  at  the  in- 
stance of  the  appellee,  and  making  the  in- 
junction  perpetual.  Chapter  455,  p.  670,  of- 
the  Acts  of  1902,  provides  "that  the  court- 
house and  grounds  attached  thereto  of  Up- 
per Marlboro,  Prince  George's  county,  Mary- 
land, be  and  the  same  are  hereby  placed  un- 
der the  care,  custody  and  control  of  the  crier 
of  the  circuit  court  for  said  county,  who  shall 
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he  at  said  conrtliouse  dally  to  see  tbat  It  Is 
properly  cared  for,"  and  allows  him  a  com- 
pensation of  $200  to  be  annually  levied  by 
tbe  county  commissioners  of  that  county,  In 
addition  to  the  $80  now  paid  him  for  bis 
services  as  crier.  The  appellee  Is  the  crier 
of  the  court,  and  the  bill  prays  that  the  coun- 
ty commissioners  be  enjoined  and  prohibited 
"from  In  any  mann»:  Interfering  with  your 
orator  In  the  discharge  of  tbe  duties  Im- 
posed upon  him  by  the  act  of  assembly  here- 
in mentioned,  or  from  repairing  or  In  any 
way  exercising  control  over  the  courthouse 
and  grounds  attached  thereto.  In  Upper  Marl- 
boro, Prince  George's  county,  Maryland,  and 
from  refusing  to  give  your  orator  free  ac- 
cess to  all  portions  of  said  courthouse  neces- 
sary for  him  In  exercise  of  his  duties,  as 
aforesaid,  and  from  refusing  to  deliver  to 
your  orator  any  and  all  keys  necessary  for 
him  to  have,  in  order  that  he  may  fully  do  his 
duty  as  custodian  of  said  courthouse  and 
grounds."  The  Injunction  was  issued  as 
prayed. 

The  appellants  contend  that  the  court  be- 
low erred,  first,  because  the  complaint  of  the 
appellee  involves  the  title  to  a  public  office, 
which  Is  not  cognizable  by  a  court  of  equity; 
and,  second,  because  the  act  of  assembly  is 
unconstitutional.  The  latter  question  being 
the  more  Important  one,  we  will  proceed  at 
once  to  the  consideration  of  that  No  point 
was  made  at  tbe  argument  about  the  lan- 
guage of  tbe  statute  which  refers  to  the 
"courthouse  and  grounds  attached  thereto  of 
Upper  Marlboro,"  etc.,  but  It  seemed  to  be 
assumed  that  It  referred  to  the  courthouse  of 
the  county,  and  hence  we  will  not  stop  to 
discuss  that  language.  Section  1,  art.  7,  of 
the  Oonstltution,  as  amended,  after  provid- 
ing for  the  election  of  county  commissioners 
in  1891,  reads:  "Their  number  in  each  coun- 
ty, their  compensation,  powers  and  duties, 
shall  be  such  as  now  or  may  be  hereafter 
prescribed  by  law;  they  shall  be  elected  at 
such'  times,  in  such  numbers  and  for  such 
periods  not  exceeding  six  years,  as  may  be 
prescribed  by  law."  Section  1,  art.  25,  Code 
Pub.  Gen.  Laws,  provides  that  "the  county 
commissioners  of  each  county  In  this  state 
are  declared  to  be  a  corporation,  and  shall 
have  full  power  to  appoint  Judges  of  elec- 
tion, road  supervisors,  collectors  of  taxes, 
trustees  of  the  poor,  a  clerk  to  their  board, 
and  all  other  officers,  agents  and  servants 
required  for  comity  purposes,  not  otherwise 
provided  for  by  law  or  by  the  Constitution, 
and  they  shall  iiave  charge  of  and  control 
over  the  property  owned  by  the  county,"  etc. 
Under  the  above  section  of  the  Oonstltution, 
there  is  no  doubt  that  the  Legislature  may 
pass  laws  changing  tbe  powers  and  duties 
of  the  county  commissioners,  so  long  as  such 
laws  do  not  conflict  with  some  other  provi- 
sion of  the  Constitution,  and  there  have  been 
many  changes  since  the  section  of  the  Code 
Jnst  quoted  was  adopted.  They  no  longer 
appoint  Judges  of  election,  and  in  many  of 


the  counties  some  of  the  other  officers  named 
are  otherwise  selected.  It  may  therefore  be 
conceded,  for  the  purposes  of  this  case  (al- 
though we  do  not  so  determine,  it  not  being 
necessary),  that  the  Legislature  could  com- 
mit a  county  building,  such  as  a  courthouse, 
to  the  "care,  custody  and  control"  of  some 
one  other  than  the  county  commissioners; 
but  tbe  question  is  whether  it  can  confer 
such  powers  and  impose  such  duties  on  the 
crier  of  the  court  as  are  attempted  by  this 
statute.  Since  the  decision  in  Beasley  v. 
Rldout,  94  Md.  641,  52  Atl.  61,  it  could  not  be 
contended  that  a  statute  which  jH-ovided  for 
the  appointment  by  the  circuit  court  of  some 
one  to  have  the  care,  custody,  and  control 
of  the  courthouse  and  grounds  attached 
would  be  valid.  The  statute  then  under  con- 
sideration provided  for  the  appointment,  by 
the  Judges  of  the  Fifth  Judicial  Circuit,  of 
visitors  to  the  Jail  in  Anne  Arundel  county, 
and  this  court  held  that  the  provision  requir- 
ing such  appointment  was  unconstitutional, 
because  in  violation  of  the  Declaration  of 
Rights,  art  8,  which  declares  that  no  person 
exercising  the  functions  of  tbe  -legislative, 
executive,  or  Judicial  department  of  tbe  gov- 
ernment shall  assume  or  discharge  the  dutle» 
of  any  other.  In  speaking  of  that  statute,  ' 
the  court  said,  "No  argument  is  needed  to 
show  that  the  duty  thus  sought  to  be  hii- 
posed  is  not  Judicial,  and  that  in  making 
these  appointments  the  Judges  were  not  per- 
forming a  Judicial  function."  See,  also,  tbe 
recent  case  of  Board  of  Supervisors  v.  Todd 
et  al.  (not  yet  officially  reported)  54  Atl.  9(3. 
Those  cases  and  others  cited  in  them  leave 
no  room  to  doubt  that  the  Judges  of  the  cir- 
cuit court  could  not  properly  be  required  or 
authorized  to  appoint  a  person  to  discbarge 
the  duties  contemplated  by  this  statute,  and 
the  question  is,  can  they  be  required  or  au- 
thorized to  do  indirectly  what  they  cannot  do 
directly? 

The  office  of  crier  has  always  been  deemed 
one  of  some  Importance  in  this  state.  It  is 
said  in  Evans'  Practice,  33,  that  "the  duty 
of  the  crier  Is  to  make  proclamation,  to  as- 
sist in  administering  oaths,  and  generally  to 
give  facilities  to  the  business  of  the  coort 
during  its.  a<!tual  session."  He  is  usually  re- 
quired to  be  present  during  all  tbe  sittings 
of  the  court  to  formally  announce  tbe  open- 
ing and  adjournment  of  court  for  the  day  or 
the  term,  as  the  case  may  be,  by  statute  is 
required  to  give  notice  to  the  members  of 
the  bar  of  tbe  time  and  place  of  drawing 
Juries,  and  performs  other  important  duties 
under  the  direction  of  the  Judges.  Eacb 
county  court  of  the  Judicial  system  of  Co- 
lonial Maryland  had  a  crier,  as  did  the  pio- 
vindal  court.  Thomas's  Chronicles  of  Co- 
lonial Maryland,  121,  145.  As  early  as  chap- 
ter 25  of  the  Laws  of  Maryland,  1779,  Us 
fees  were  regulated  by  statute  (Dorsey'e 
Laws  of  Maryland,  152),  and,  although  the; 
were  then  payable  in  tobacco,  most  of  tbe 
services  for  which  the  statute  thus  provided 
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compensation  are  Btill  enumerated  In  the 
Code  of  Public  General  Laws  now  in  force 
(article  86.  {  18)-  In  many  of  the  counties 
his  compensation  is  fixed  by  local  laws,  and 
In  some  of  them  he  is  required  to  perform 
duties  that  were  not  originally  Imposed  on 
him;  but,  so  far  as  they  have  been  brought 
to  our  attention,  they  have  not  attempted  to 
go  to  the  extent  that  the  one  under  considera- 
tion has  gone.  The  present  Constitution  in 
section  9,  art.  4,  provides  that  "the  Judge  or 
Judges  of  any  court  may  appoint  such  offi- 
cers for  their  respective  courts  as  may  be 
found  necessary.  •  *  •  It  shall  be  th'e 
duty  of  the  General  Assembly  to  prescrilie 
by  law  a  fixed  compensation  for  all  such 
officers;  and  said  Judge  or  Judges  shall  from 
time  to  time  investigate  the  expenses,  costs 
and  charges  of  their  respective  courts,  with 
a  view  to  a  cluinge  or  reduction  thereof,  and 
report  the  result  of  such  investigation  to  the 
General  Assembly  for  its  action."  Without 
that  provision,  the  Judges  would  undoubted- 
ly have  the  power  to  appoint  such  officers  as 
are  necessary  for  the  proper  conduct  of  the 
business  of  their  respective  courts;  but  it 
shows  that  the  subject  was  regarded  by  the 
framers  of  the  Constitution  as  of  consider- 
able importance,  as  they  Inserted  an  entire 
section  in  reference  to  it  It  was  not  intend- 
ed that  such  an  officer  of  the  court  as  a  crier 
was  to  have  "the  care,  custody  and  control" 
of  the  courthouse  and  grounds  attached  there- 
to. 1o  impose  such  duties  on  him  would 
necessarily  require  some  of  ills  time  that  the 
court  would  be  entitled  to,  as  crier.  In  tliat 
way  his  usefulness  as  crier  might  be  serious- 
ly interfered  with.  If  he  had  simply  been  re- 
quired to  attend  to  the  courtroom  and  other 
rooms  connected  with  the  circuit  court,  it 
would  have  been  more  in  line  with  his  other 
duties;  but  the  record  shows  that  this  build- 
ing is  not  only  used  by  that  court,  but  by 
the  orphans'  cotirt,  the  county  commissioners, 
and  the  treasurer,  and  in  most,  if  not  ail, 
of  the  counties  of  this  state,  the  courthouse 
Is  nseu  by  most  of  the  county  officers.  The 
general  law  gives  the  county  commissioners 
"charge  of  and  control  over  the  property 
owned  by  the  county"  (section  1,  art.  2S); 
"they  may  sue  for  any  Injury  done  to  the 
property  of  the  county,  or  to  recover  pos- 
session thereof,  or  may  be  sued  by  any  claim- 
ant of  such  property"  (section  4):  they  are 
required  to  "provide  for  the  support  of  the 
courts  •  •  •  and  pay  and  discharge  all 
claims  on  or  against  the  county  which  have 
I)een  expressly  or  impliedly  authorized  by 
law"  (section  7);  but,  under  the  interpreta- 
tion placed  on  this  statute  by  the  appellee 
and  the  court  below,  they  are  prohibited 
''from  repairing,  or  in  any  '#ay  exercising 
control  over,  the  courthouse  and  grounds  at- 
tached thereto."  With  that  injunction  in 
force,  they  coula  not  insure  the  building  or 
institute  proceedings  to  eject  a  trespasser 
from  the  grounds,  and  cannot  even  have  con- 
trol of  their  own  room,  although  the  legal 


title  to  the  property  Is  vested  In  them.  If 
the  statute  must  be  so  construed,  it  would 
unquestionably  l>e  invalid,  irrespective  of 
the  question  whether  it  imposes  nonjudicial 
functions  on  the  Judges;  and,  inasmuch  as 
the  injunction  granted  does  contain  such 
prohibitions,  the  decree  would  have  to  be 
reversed  for  that  reason. 

But  we  are  of  the  opinion  that  it  is  un- 
constitutional because  it  does  require  the 
Judges  to  discharge  nonjudicial  functions— 
indirectly,  it  is  true,  but  Just  as  objectionable 
as  if  directly  done,  and  possibly  more  so. 
The  Judges  alone  have  the  power  to  appoint 
criers  of  their  respective  courts.  If  there 
was  ever  any  question  al)out  that,  the  C!on- 
stltutlon  has  settled  it  The  Legislature  can- 
not compel  them  thus  Indirectly  to  appoint 
the  custodian  of  the  courthouse  and  grounds 
by  providing  that  the  crier  shall  be  such 
custodian,  nor  can  it  interfere  with  the  court 
by  requiring  its  officer  to  discharge  other 
duties  which  may  prevent  him  from  properly 
performing  the  duties  that  belong  to  the  of- 
fice of  crier.  A  person  may  be  well  qualified 
to  act  as  crier,  but  may  be  utterly  unfit  to 
be  custodian  of  the  courthouse  and  grounds, 
or  one  who  may  be  competent  to  Iiave  the 
care,  custody,  and  control  of  that  property 
might  not  be  at  all  suited  to  the  discharge  of 
the  duties  of  a  crier.  Yet  if  this  statute  is 
to  be  enforced  whenever  the  court  is  called 
upon  to  appoint  a  crier,  it  must  select  one 
who  is  qualified  for  both  positions,  which 
certainly  could  not  always  be  done  for  such 
compensation  as  this  statute  fixes. 

Without  discussing  the  other  grounds  re- 
lied on  by  the  appellants,  we  must,  for  the 
reasons  given,  reverse  the  decree;  but  as  the 
record  does  not  disclose  that  the  appellee 
was  in  any  wise  responsible  for  the  passage 
of  the  statute,  we  think  the  county  should 
pay  the  costs. 

Decree  reversed,  and  the  bill  of  complaint 
dismissed,  the  appellants  to  pay  the  costs. 


'  (97  Md.  2*4) 

CONNECTICUT  PIBB  INS.  CO.  OP  HABT- 

FORD  V.  COHEN. 

(Court  of  Appeals  of  Maryland.    June  29, 

1908.) 

FIRB  INSURANCE^AWARD  OF  APPRAISBRS— 
INSURED'S  APPRAISER  PREVENTINQ  AN  AP- 
PRAISEMENT—EFFECT— INSURED'S  RIGHT  OF 
ACTION. 

LA  fire  policy  provided  that  any  loss,  in 
the  event  of  a  disagreement  as  to  the  amount 
thereof,  should  be  ascertained  by  appraisers, 
the  insurer  and  insured  each  seiectiuK  one,  and 
the  two  electing  an  umpire  to  whom  they  should 
refer  their  diSerences.  It  stipulated  that  no 
action  on  the  policy  should  l>e  sustained  nntU 
after  compliance  by  the  insured  with  such  re 
quirement.  On  a  disagreement  as  to  the 
amount  of  a  loss,  the  insnrer  and  inaored  each 
appointed  an  appraiser.  The  two  failed  to 
agree  on  an  umpire,  though  the  appraiser  ap- 
pointed by  the  insured  submitted  two  names  for 
an  umpire,  and  the  other  appraiser  submitted 
one.  After  that  disagreement  no  further  at- 
tempts were  made  to  proceed  with  the  appraise- 
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ment.  There  was  evidence  that  the  adjaater 
stated  to  the  inanred's  attorney  that  the  ap- 
praiser appointed  by  the  insure  would  resign, 
and  that  the  inaorer  was  considering  whether 
another  appraiser  should  be  appointed,  and  that 
the  adjnster  would  Inform  the  attorney  in  a 
few  days,  which  was  nerer  done.  There  was  no 
evidence  connecting  the  insured  with  the  con- 
duct of  the  appraiser  appointed  by  him.  Beld, 
that  the  insured  wais  not  prevented  from  main- 
taining an  action  on  the  policy  for  the  loss  ana- 
tained. 

Appeal  from  Baltimore  City  Court;  J.  Up- 
shur Dennis,  Judge. 

Action  by  Aaron  Cohen  against  the  Con- 
necticut Fire  Insurance  Company  of  flart- 
ford.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Argued  before  McSHERRY,  O.  J., 
and  FOWLER,  BRISCOE,  BOTD,  and 
SCHMUCKER.  JJ. 

Oeorge  Whltelock  and  John  B.  Demlng, 
for  appellant  Jacob  J.  H.  Bfltnlck  and 
Charles  F.  Harley,  for  appellee. 


SCHMUCKER,  J.  This  Is  an  appeal  from 
a  Judgment  of  the  Baltimore  City  court  In 
favor  of  the  appellee  In  an  action  of  as< 
Eumpalt  against  the  appellant  company  on  a 
policy  of  fire  insurance.  The  policy  Is  In 
the  standard  form.  Insuring,  to  the  extent  of 
$2,000,  merchandise  located  In  the  appellee's 
store  in  Baltimore  City.  It  contains  the  usu- 
al clause  providing  that.  In  the  event  of  a 
loss  by  fire  to  the  insured  goods  and  a  dis- 
agreement as  to  the  amount  of  the  loss,  it 
shall  be  ascertained  by  two  competent  and 
disinterested  appraisers,  the  insured  and  the 
company  each  selecting  one,  the  two  so  cho- 
sen to  first  select  an  umpire,  and  the  ap- 
praisers then  to  estimate  and  appraise  the 
loss,  and,  falling  to  agree  to  submit  their 
differences  to  the  umpire,  the  award  in  writ- 
ing of  any  two  to  determine  the  amount  of 
the  loss.  The  policy  further  provides  that 
the  loss  shall  not  become  payable  until  60 
days  after  due  notice  and  proot,  "Including 
an  award  by  appraisers  when  appraisal  has 
been  required,"  and  that  "no  suit  or  action 
on  this  policy  for  the  recovery  of  any  claim 
shall  be  sustainable  in  any  court  of  law  or 
equity  until  after  full  compliance  by  the  in- 
sured with  all  the  foregoing  requirements, 
nor  unless  commenced  within  twelve  months 
next  after  the  Are." 

The  Insured  goods  were  damaged  by  fire 
on  August  26,  1901,  while  the  policy  was  in 
full  force.  A  disagreement  as  to  the  amount 
of  loss  caused  by  It  having  arisen  between 
the  appellee  and  the  adjuster  representing 
the  company,  the  appellee  requested  that  the 
extent  of  the  loss  be  ascertained  by  an  ap- 
praisement The  appellee  named  Louis  Ap- 
plefeld  as  one  of  the  appraisers,  and  the  ap- 
pellant named  Albert  H.  Likes  as  the  other, 
and  a  formal  agreement  for  an  appraisement 
was  drawn  up  and  signed  by  the  parties  on 
October  29,  1901.  •  This  agreement  author- 
ized Applefeld  and  Ukes  (together  with  a 


third  person  to  be  first  appointed  by  them, 
as  required  by  the  policy  of  Insurance,  and 
to  act  as  umpire  on  matters  of  difference 
only)  to  appraise  and  estimate  the  actual 
cash  value  of,  and  the  loss  and  damage  by 
Are  to,  the  property  described  In  the  policy. 
The  two  appraisers  failed  to  agree  upon  anr 
umpire,  and,  as  a  result  no  appraisement 
was  made.  Each  appraiser  was  a  witness  in 
the  case,  and  gave  his  version  of  the  catise 
of  their  disagreement  The  evidence,  al- 
though conflicting,  tends  to  prove  that  tlie 
appraisers  met  promptly  after  their  appolnt- 
n)ent,  and  three  names  were  proposed,  two 
by  Applefeld  and  one  by  Likes,  of  persons 
from  whom  to  select  the  umpire,  but  after 
taking  a  day  for  reflection,  each  rejected 
the  name  or  names  suggested  by  the  other. 
After  that  interview  no  further  attempt 
seems  to  have  been  made  to  proceed  witb 
the  appraisement  Likes  testified  that  be  re- 
jected Applefeld's  nominees  partly  because 
he  bad  reason  to  believe  that  they  bad  soM' 
some  of  the  instured  goods  to  Applefeld,  al- 
though It  does  not  appear  that  he  informed 
the  latter  of  his  reasons  for  the  rejection^ 
Applefeld  gave  as  his  reason  for  rejecting 
Likes'  nominee  that  he  did  not  know  him. 
He  further  testified  that  he  requested  Likes 
to  suggest  additional  names,  but  the  latter 
refused  to  do  so.  Likes,  on  the  contrary, 
testified  that  when  no  choice  of  an  umpire 
was  made  from  the  three  names  first  men- 
tioned, he  at  that  same  Interview  proposed  to 
submit  a  list  of  six  names  of  representative 
business  men  of  Baltimore  and  let  Applefeld 
select  one  of  them,  but  the  latter  rejected 
the  proposition.  Applefeld  testified  that 
when  he  declined  to  accept  the  person  pro- 
posed by  Likes  for  umpire.  Likes  said,  "If 
you  are  not  satisfied  with  him,  I  will  get 
out  of  it."  Likes  denied  having  said  so,  but 
he  admitted  having  told  Mr.  Demlng,  the 
company's  adjuster,  that  he  would  prefer  to 
step  out  and  let  them  get  another  appraiser 
In  his  stead.  There  was  also  testimony  tend" 
Ing  to  show  that,  after  the  failure  of  the  ap- 
praisers to  select  an  umpire,  the  company's 
adjuster  called  on  the  appellee's  attorney  and 
Ing  whether  they  would  name  another  ap- 
praiser, and  that  the  company  were  conalder- 
lug  whether  they  would  name  another  ap- 
praiser in  his  place,  and  that  he  (the  adjust- 
er) wotild  let  the  attorney  know  in  a  few 
days;  but  he  never  gave  him  any  further 
information  on  the  subject 

The  effort  at  an  appraisement  which  was 
initiated  on  October  29,  1901,  having  pro- 
duced no  practical  result  up  to  December  24, 
1901,  the  appellee  on  that  day  brought  the 
present  suit  on  the  policy.  The  appellant 
filed  the  general  issue  plead,  and  also  a  spe- 
cial plea  setting  up  the  terms  of  the  policy 
In  relation  to  an  appraisement  Of  the  amount 
of  loss  In  case  of  a  fire  and  a  disagreement 
as  to  the  extent  of  the  loss  resulting  there- 
from, and  averring  that  a  disagreement  as 
to  the  amouht  of  the  loss  by  the  fire  had 
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occnrted,  and  th&t  appraisers  bad  been  se- 
lected, the  agreement  for  an  appraisement 
bad  been  execnted,  and  that  tbe  defendant 
bad  In  good  faith  done  all  In  Its  power  to 
procure  tbe  making  of  the  appraisement,  but 
that  the  appraisement  wae  still  pending  and 
tmcMicluded..  To  this  plea  the  appellee  re- 
plied, first,  that  the  appraisement  had  been 
abandoned  by  the  appellant,  second,  that  the 
failure  to  appraise  was  not  caused  by  the 
fault  of  tbe  appellee,  and,  third,  that  the 
failure  of  tbe  appraisers  to  select  an  um- 
pire, and  the  abandonment  of  the  appraise- 
ment, had  occurred  without  fault  on  the  part 
of  the  appellee.  The  issue  was  made  up  by 
rejoinders  to  these  replications. 

Tbere  Is  but  one  bill  of  exceptions  in  the 
record,  and  that  brings  up  for  our  review  the 
action  of  the  court  below  In  rejecting  the  de- 
fendant's first  and  second  prayers.  Tbe 
prayers  are  as  follows:  (1)  If  the  Jury  shall 
find  that  the  plaintiff's  appraiser,  Louis  Ap- 
plefeld,  prevented  the  selection  of  an  umpire 
on  matters  of  difference  between  the  apprais- 
ers named  in  the  agreement  of  October  20, 
1901,  offered  in  evidence,  and  that  there  has 
been  no  appraisement  apd  estimate  of  the 
actual  cash  value  of.  and  the  loss  and  dam- 
age by  fire  to,  the  property  of  the  plaintiff 
described  In  the  defendant's  policy  of  Insur- 
ance, as  stipulated  In  said  agreement,  then 
the  verdict  of  the  Jury  must  be  for  tbe  de-  ■ 
fendant  (2)  If  tbe  Jury  shall  find  that  the 
failure  to  reach  an  appraisement  and  esti- 
mate of  the  actual  cash  value  of,  and  the 
loss  and  damage  by  fire  to,  the  Insured  prop- 
erty of  the  plaintiff  in  accordance  with  the 
agreement  of  October  29,  1901,  offered  In  evi- 
dence^ was  due  to  the  failure  of  Louis  Apple- 
feld,  tbe  plalntUTs  appraiser,  to  do  in  good 
faith  all  that  he  could  reasonably  be  expect- 
ed to  do  to  agree  with  the  defendant's  ap- 
praiser, Albert  H.  Likes,  upon  a  suitable  um- 
pire in  accordance  with  said  agreement,  then 
the  verdict  of  the  Jury  must  be  for  the  de- 
fendant. These  two  prayers  plainly  present 
the  proposition  that  an  appraiser  named  in 
such  an  agreement  as  appears  in  this  record 
is  to  be  regarded  as  the  agent  of  the  party 
who  nominated  him,  In  so  far,  at  least,  that 
he  can,  without  the  co-operation  or  conni- 
vance of  that  party,  deprive  him  of  the  en- 
tire fruits  of  his  Insurance  by  pursuing  a 
policy  of  Inaction  or  bad  faith  in  perform- 
ing the  duUes  of  the  appraisement  To  that 
proposition  we  cannot  give  our  assent.  It  Is 
fundamental  to  the  conception  of  such  an 
appraisement— which  is,  in  effect,  an  arbitra- 
tion—that the  persons  selected  to  make  it 
should  be  free  from  the  control  or  direction 
of  tbe  respective  parties  whose  Interests  have 
been  confided  to  them,  and  should  act  Inde- 
pendently and  upon  their  own  Judgment  If 
it  could  be  shown  that  an  appraisement  had 
been  arrived  at  through  pressure  or  control 
exercised  over  the  appraisers  or  any  of  them 
by  que  of  the  parties  to  the  submission,  that 
fact  would  be  sufficient  to  avoid  the  ap- 


praisement This  Is  equally  true  vtaetber  an 
entire  controversy  is  covered  by  the  arbitra- 
tion, or,  as  in  tbe  present  case,  only  a  single 
element  of  It  is  submitted  for  determination. 
It  being  thus  the  duty  of  the  parties  to  the 
submission  to  abstain  from  all  Interference 
with  the  appraisers,  it  would  be  manifestly 
unjust  when  they  have  observed  such  ab- 
stinence, to  hold  them  responsible  for  tbe  neg- 
ligence or  misconduct  of  the  appraisera  In 
order  .to  defeat  the  rights  of  a  party  to  a 
submission  to  an  appraisement  by  reason  of 
the  conduct  of  the  appraiser,  the  evidence 
should  connect  the  party  himself  with  that 
conduct. 

The  legal  principles  involved  in  this  case 
have  already  been  passed  upon  by  this  court 
in  the  Caledonian  Ins.  Co.  v.  Traub,  which 
three  times  has  been  before  us,  ta  80  Md. 
214,  30  Atl.  004.  83  Md.  533,  35  Aa  13,  and 
86  Md.  86,  37  Atl.  782.  The  poUcy  of  insur- 
ance which  formed  the  subject  of  that  suit 
was  similar  In  Its  terms  to  the  one  now  under 
consideration,  and  contained  a  like  provision 
for  an  appraisement  of  the  amount  of  loss  In 
case  of  a  fire.  After  a  fire  had  occurred,  ap- 
praisers to  determine  the  amount  of  loss 
were  appointed  under  that  provision,  and 
they  selected  an  umpire,  and  the  three  had 
partly  done  their  work,  when  the  appraiser 
who  bad  been  nominated  by  the  assured 
withdrew  without  any  apparent  good  reason. 
The  other  appraiser  and  the  umpire  then 
completed  the  appraisement  It  therefore  be- 
came necessary  for  the  court  to  pass  upon 
the  ^ect  and  legal  consequences  of  the  pro- 
visions of  tbe  policy  relating  to  an  appraise- 
ment The  appraisement  in  that  case  was 
held  to  be  not  binding  on  the  parties,  because 
It  had  not  been  made  In  accordance  with  the 
stipulations  of  the  policy,  which  contem- 
plated Joint  action  by  both  appraisers  at 
every  stage  of  tbe  arbitration,  the  umpire 
having  had  no  authority  to  act  except  where 
they  differed  In  their  estimates.  In  the 
court's  opinion  in  that  case.  In  83  Md.  533,  it 
is  said:  "The  withdrawal  of  the  appraiser 
appointed  by  the  Insured  without  any  appar- 
ent good  reason,  and  with  no  explanation 
except  such  as  is  given  by  the  telegram  above 
mentioned,  ought  to  have  been  the  subject 
of  an  inquiry  by  tbe  jury.  It  ought  to  have 
been  left  to  them  to  determine  whether  the 
failure  of  the  appraisement  was  In  any  way 
caused  by  tbe  agency  or  procurement  of  the 
Insured.  •  •  •  On  the  hypothesis  that 
Reinhart  [the  withdrawing  appraiser]  was 
their  agent-  they  would  be  responsible  for 
his  action,  and  if  it  caused  the  failure  of 
the  appraisement  there  can  be  no  recovery  In 
this  suit  Because  this  Inquiry  was  not  sub- 
mitted to  the  Jury  in  any  of  the  plaintiff's 
prayers,  the  Judgment  must  be  reversed.  If 
the  appraisement  failed  without  the  fault  of 
the  insured,  tbe  failure  would  not  be  an  im- 
pediment to  their  right  of  recovery  if  they 
could  maintain  their  suit  upon  other  grounds." 
The  law  as  thus  stated  was  affirmed  when 
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the  case  was  here  for  the  last  time  In  86  Md. 
86,  37  Atl.  782,  the  court  then  prefacing  Its 
opinion  with  the  statement  that  "on  the  for- 
mer appeals  the  law  of  the  case  was  fully 
dlscnased  and  finally  settled,  and  there  are 
but  few  new  questions  presented  for  deci- 
sion now."  The  appellant  contends  that,  not- 
withstanding this  distinct  affirmance  of  the 
court's  reasoning  and  conclusions  In  the  for- 
mer appeals,  the  opinion  In  86  Md.  80,  37 
Atl.  782,  must  bO'  regarded  as  having  modified 
the  law,  because  of  the  presence  In  that 
opinion  of  the  statement  "though  It  would 
have  been  undoubtedly  competent  for  the 
appellant  to  show  that  the  failure  of  the  ap- 
praisers or  arbitrators  to  reach  a  conclusion 
w(t8  due  to  the  misconduct  or  bad  faith  of 
the  appellees  or  their  agent,  Relnbart,  or 
their  appraiser,  Rosenfeld."  Although  that 
expression,  apart  from  Its  context,  appar- 
ently gives  color  to  the  appellant's  conten- 
tion. It  must  be  observed  that  It  was  used  In 
affirming  the  action  of  the  lower  court  In 
withholding  from  the  Jury  cortaln  interroga- 
tories which  the  appellants  sought  to  require 
them  to  answer,  because  there  was  no  evi- 
dence in  the  case  "which  could  po^bly  fiur- 
nlsb  the  Jury  with  an  answer  to  them." 
The  expression  as  thus  used  was  not  neces- 
sary to  the  determination  of  that'  matter, 
and  it  was  not  intended  to  reverse  or  modify 
the  full  and  deliberate  expressions  used  In 
the  opinion  upon  the  former  appeal  defining 
the  efCect  upon  the  rights  of  the  Insured  of  a 
failure  to  complete  an  appraisement,  with- 
out his  fault  We  regard  the  propositions 
asserted  in  the  opinion  In  S3  Md.  533,  35  Atl. 
13,  In  Traub's  Case,  as  conclusive  of  the  pres- 
ent appeal,  In  so  far  as  to  require  us  to  bold 
that,  unless  the  Jury  were  satisfied  from  the 
evidence  In  the  case  that  the  failure  or  aban- 
donment of  the  appraisement  was  caused  by 
the  fault  of  the  appellee,  It  constituted  no 
impediment  to  bis  right  to  recover.  The  re- 
jected prayers  of  the  defendant  failed  to  sub- 
mit that  question  to  the  Jury,  and  were  for 
that  reason  properly  rejected. 

The  conclusions  which  we  bave  reached  in 
the  case  now  under  consideration  and  in 
Traub's  Oasfe  are  not  in  confilct  with  tbe 
weight  of  authority  elsewhere.  The  cases  all 
agree  that,  when  the  policy  provides  for  as- 
certaining the  amount  of  loss  by  appraise- 
ment, both  the  Insured  and  the  Insurer,  who 
have  submitted  the  amount  of  a  loss  to  ap- 
praisement, must  act  In  good  faith,  and  each 
must  do  his  part  to  have  the  appraisement 
completed;  but  only  one  case,  so  far  as  we 
are  Informed,  has  held  that  the  failure  of  an 
appraisement  through  the  conduct  of  the  ap- 
pralsers,  without  the  fault  of  tbe  Insured,  In- 
terposed any  Impediment  to  bis  right  to  re- 
cover on  his  policy.  Ordinarily^  the  insured 
does  his  part  toward  the  success  of  the  ap- 
praisement by  uniting  In  good  faith  in  tbe 
selection  and  appointment  of  tbe  appraisers, 
and  furnishing  them  all  needed  facilities  and 
opportunities  for  the  Inspection  and  exami- 


nation of  the  Insured  property  and  tbe  as- 
certainment of  its  value,  and  then  abstain- 
ing from  all  attempts  to  Influence  or  Inter- 
fere with  them  in  tbe  discharge  of  tbeir 
duty.  • 

In  a  number  of  cases  cited  by  the  appel- 
lant the  insured  was  held  entitled  to  recover 
on  his  policy  in  spite  of  the  failure  of  an 
attempted  appraisement  of  tbe  amount  of  bis 
loss,  when  that  failure  had  been  cbused  by 
the  unreasonable  attitude  and  conduct  of  tbe 
Insurer's  appraiser.  From  these  cases  the 
appellant  contended  that  it  must  be  held, 
conversely,  that  the  insured  was  barred  from 
recovering  on  his  policy  when  the  appraise- 
ment had  been  defeated  by  the  acts  of  tbe 
appraiser  nominated  by  blm.  That  does  not 
necessarily  follow.  It  Is  in  our  Judgment 
sufficient,  to  maintain  the  right  of  the  in- 
sured to  sue  in  such  cases,  to  find  that  tbe 
failure  of  the  appraisement  was  without 
fault  on  his  part,  and  It  Is  unnecessary,  for 
that  purpose,  to  ascertain  that  the  insurer 
was  the  cause  of  the  failure.  The  title  of 
tbe  insured  to  maintain  bis  suit  rests  upon 
his  policy,  and  not  upon  the  conduct  of  tile 
insurer  in  relation  to  the  appraisement.  He 
may,  when  tbe  policy  provides  for  an  ap- 
praisement, be  estopped  from  bringing  his 
suit  by  bis  own  conduct  in  reference  to  the 
appraisement;  but,  If  bis  conduct  in  that 
connection  be  free  from  fault,  he  Is  not  es- 
topped from  suing  by  the  failure  of  the  ap- 
praisement from  other  causes. 

It  is  further  to  be  observed  that,  in  most 
of  the  cases  cited  by  the  appellant  in  this 
connection,  there  was  evidence  tending  to 
Implicate  the  insurance  company  itself  in  the 
conduct  of  tbe  delinquent  appraiser.  Tbat  is 
true  of  the  case  of  Ubrlg  v.  Insurance  Co., 
101  N.  Y.  362,  4  N.  E.  745;  Hamilton  t.  In- 
surance Co.,  136  TJ.  S.  255,  10  Sup.  Ot.  945, 
84  L.  Ed.  419;  Chapman  v.  Insurance  Co. 
(Wis.)  62  N.  W.  422,  28  L.  B.  A.  405;  Bishop 
r.  Insurance  Co.,  130  N.  Y.  488,  29  N.  E. 
844;  and  Hiclierson  ▼.  Insurance  Co.  (Tenn.) 
33  S.  W.  1041,  32  L.  R.  A.  172.  In  the  last- 
mentioned  case,  which  was  cited  by  tbe  ap- 
pellee, but  was  much  relied  on  by  tbe  ap- 
pellant in  argument,  the  court.  In  its  opinion, 
not  only  held  that  the  appraisement  clause 
of  the  policy  was  inoperative  because  there 
had  been  no  real  effort  to  agree  upon  the  loss 
by  the  parties  themselves,  but  also  found 
from  tbe  evidence  that  the  appraisement  had 
"failed  in  consequence  of  the  perverse  con- 
duct and  want  of  good  faith  of  the  Insurance 
companies,  represented  by  their  adjuster  and 
appraiser."  All  of  these  cases  were  in  sub- 
stantial accord  with  us,  upon  the  main  ques- 
tion In  this  case.  In  refusing  to  hold  that  the 
insured  was  prevented  from  maintaining  a 
suit  on  his  policy  by  a  failure  of  an  appraise- 
ment which  occurred  without  fault  on  Ua 
part 

In  the  case  of  Davenport  t.  Ins.  Co.,  10 
Daly,  535,  the  Court  of  Common  Pleas  of 
New  York  held  that  where  appraisers  had 
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heen  selected  to  flz  tbe  amount  of  loss  by  a 
fire  under  a  policy , similar  td  the  one  iiow 
before  us,  and  they  failed  to  agree  upon  an 
umpire,  the  Insured,  although  not  at  fault 
blmself,  yrM  not  entitled  to  at  once  Insti- 
tute an  action  on  his  policy;  that  it  was  his 
duty  to  suggest  the  name  of  a  new  appraiser, 
and  make  further  attempts  at  procuring  an 
appraisement.  No  authority  was  there  re- 
lied on  except  that  of  an  earlier  case  in  the 
same  court  Without  meaning  to  say  that 
there  are  no  circumstances  under  which  It 
would  be  the  duty  of  an  Insured  to  suggest 
the  name  of  a  new  appraiser  and  make  fur- 
ther efforts  for  an  appraisement  before  bring- 
ing suit  on  his  policy,  we  do  not  think  that 
the  appellee  was  bound  to  do  so,  under  the 
facts  of  this  case,  before  he  brought  the 
present  suit  The  judgment  appealed  from 
must  be  affirmed. 
Judgment  affirmed,  with  costa. 


(97  Ud.  Vli) 

ROOESS  et  al.  t.  SAFE  DEPOSIT  ft 

TRUST  CO.  OF  BALTIMORE  et  aL 

(Court  of  Appeals  of  Maryland.    July  2,  1903.) 

WILLS— CONSTRUCTION— REMAINDER— DIS- 
TRIBUTION—ACCELERATION— RB- 
LBASB  BY  LIFE  TENANT. 

1.  Where,  by  the  terms  of  a  will,  testator's 
children  took  vested  interests  in  the  estate  In 
equal  proportiona,  defeasible  as  to  the  share  of 
any  one  of  them  on  his  or  her  death  dnring  the 
life  of  testator's  widow,  in  which  event  the 
share  of  the  child  so  dying  would  become  vest- 
ed In  his  or  her  children,  and  the  will  fixed  tbe 
period  for  the  division  of  the  remainder  at 
the  death  of  the  widow,  the  distribution  of  the 
remainder  conld  not  be  accelerated  by  a  release 
of  the  widow's  life  estate;  it  being  impossible 
before  her  death  to  ascertain  with  precision  the 
persons  who  would  be  entitled  to  take  the  re- 
mainder on  the  occurrence  of  snch  event. 

Appeal  from  Circuit  Court  of  Baltimore 
City;  George  M.  Sharp,  Judge. 

BDl  by  Anna  Virginia  Rogers  and  others 
against  the  Safe  Deposit  &  Trust  Company 
of  Baltimore,  trustee,  and  others.  From  a 
Judgment  to  favor  of  defendants,  plaintiffs 
appeal.    Affirmed. 

Argued  before  BRISCOE,  BOTD,  PAGE, 
PEAKOB,  and  SCHMUCKER.  JJ. 

Thomas  Hughes,  for  appellants.  A.  Hunter 
Boyd,  Jr.,  and  Edward  I.  Koontz,  for  appel- 
lees. 

PAGE,  X  Tbe  appellants  to  this  case  filed 
a  bill  to  procure  the  division  of  certain  funds 
In  tbe  hands  of  tbe  appellee,  trustee  under 
tbe  will  of  Philip  Rogers,  deceased.  By  tbe 
provision  of  tbe  will,  the  executor  was  di- 
rected to  convert  the  entire  estate  into  mon- 
ey, and,  after  the  payment  of  debts  and 
expenses,  to  transfer  what  remained  to  the 
appellee,  In  trust  to  invest  the  same  and  pay 
tbe  interest  to  his  wife  during  ber  life,  and 
after  her  death  to  divide  the  said  interest- 
bearing  securities  and  the  accrued  interest 
tbereon  among  his  children,  share  and  share 
alike;    and,   "in  said  division,  tbe  child  or 


children  of  a  deceased  parent.  If  tbers  be 
such,  are  to  take  in  equal  proportion,  tbe 
share  to  which  that  deceased  parent  woald 
have  been  entitled  had  be  or  she  been  llTlng 
at  tbe  time  of  said  division."  By  the  third 
clause  the  testator  makes  reference  to  cer- 
tain policies  of  insurance  on  his  life  for  the 
exclusive  benefit  of  his  wife  after  his  death, 
and  expressed  the  "desire"  that  as  soon  as 
she  had  collected  the  amount  due  her,  she 
should  hand  over  the  proceeds  to  the  appel- 
lee, to  hold  subject  to  the  same  uses  and 
trusts  as  are  expressed  in  the  second  clause 
of  the  will,  as  already  hereinbefore  set  forth. 
And  later  on,  by  an  Instrument  of  writing 
executed  on  the  24tb  January,  1889,  she  did, 
as  desired  by  ber  late  husband,  deliver  and 
pay  to  tbe  appellee  a  considerable  sum  of 
money,  the  same  betog  tbe  proceeds  of  tbe 
life  tosnrauces,  "in  order  that  the  same  might 
be  invested  by  the  appellee  for  the  trust 
purposes  and  upon  the  terms  and  conditions 
set  forth  in  said  will  and  thus  become  a 
part  of  said  trust  estate."  Subsequently  Mrs. 
Rogers  "executed  and  delivered"  (to  whom, 
does  not  appear)  a  paper  by  which  she  un- 
dertook to  release  all  her  claim  In  the  trust 
estate  in  consideration  of  one  dollar  and  the 
'immediate  benefit  and  enjoyment  to  accrue 
to"  her  children,  upon  tbe  "express  condition 
tbat  It  will  be  yoid  and  of  no  effect,  so  far 
as  It  relates  to  said  declaration  of  trust  and 
its  terms,  in  the  event"  of  tbe  decree  of 
tbe  circuit  court  dismissing  ber  bill  for  the 
annulment  of  tbe  trust  "being  reversed  by 
the  Court  of  Appeals,"  etc.  The  words  of 
tbe  release  are  as  follows:  "I  bereby  form- 
ally and  solemnly  renounce  all  my  right  and 
interest  as  sole  life  tenant  under  the  terms 
of  said  win  •  •  •  and  declaration  of 
trust"  etc.,  "as  fully  and  effectually  as  if 
I  were  now  deceased,"  etc.  It  further  ap- 
pears that  there  are  now  surviving  four  chil- 
dren of  Philip  and  Elizabeth  Rogers,  all  of 
whom  are  adults  and  parties  to  this  pro- 
ceeding. There  are  also  several  grandchil- 
dren, who  have  not  been  made  parties.  On 
demurrer  the  court  dismissed  the  bill,  and 
from  this  decree  tbe  appeal  is  taken. 

Tbe  contention  Is  that  In  consequence  of 
tbe  release  of  Mrs.  Rogers  an  acceleration 
of  the  remainder  has  resulted,  and  that  the 
appellants  are  now  entitled  to  have  a  divi- 
sion of  the  trust  estate.  By  the  terms  of  tbe 
will,  it  seems  to  be  clear  tbat  bis  children 
took  vested  Interests  to  tbe  estate  In  equal 
proportions,  defeasible  as  to  tbe  share  of 
any  one  of  them  upon  bis  or  her  death  to 
the  lifetime  of  the  widow,  and  to  this  event 
the  share  of  the  person  so  dying  would  be- 
come vested  in  his  or  her  children.  Cox  t. 
Handy,  78  Md.  108,  27  Atl.  227,  601.  The 
period  at  which  the  division  among  tbe  re- 
maindermen is  to  take  place,  as  fixed  by  the 
will,  is  after  the  death  of  Mrs.  Rogers;  and 
If  at  that  time  one  of  the  children  is  de- 
ceased, leaving  a  child  or  children  then  liv- 
ing, such  child  or  children  must  be  substi- 
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toted  In  his  place;  tnit,  If  the  child  so  dying 
leave  no  children,  his  share  la  not  divested, 
%nt  goes  to  bis  personal  representatives.  C!ox 
^.  Handy,  78  Md.  125,  27  Ati.  227,  601.  We 
•do  not  understand  that  the  appellants,  by 
'their  counsel,  dispute  these  conclusions. 
"With  this  construction  of  the  will,  It  Is  Im- 
IMSsible  to  ascertain  with  precision  'the  per- 
son or  persons  who  will  be  entitled,  to  take 
at  the  period  of  the  death  of  Mrs.  Rogers, 
the  life  tenant  That  event  Is  yet  In  the 
future,  and  it  is  not  possible  to  determine 
who  may  be  entitled  when  it  shall  arrive. 
The  testator  desired  that  his  estate  should 
pass  to  all  his  children,  share  and  share  alike, 
but.  If  any  one  of  them  Is  deceased  at  the 
period  of  his  wife's  death,  the  children  or 
child  of  such  deceased  child  shall  take;  an^, 
if  there  be  no  such  child  oc  children,  inas- 
much as  the  estate  vested  in  the  deceased 
child  would  not  become  divested  by  death, 
his  share  would  go  to  his  legal  representa- 
tives. So  that  It  seems  clear  that  If  the  es- 
tate be  divided  at  this  present  time,  while 
Mrs.  Rogers  Is  still  living,  the  result  might 
ensue  that  the  several  portions  of  the  estate 
win  finally  become  vested  in  persons  other 
than  those  contemplated  by  the  testator,  and 
in  direct  contravention  of  his  will.  The  doc- 
trine of  the  acceleration  of  testates  is  found- 
ed upon  the  dedre  of  courts  of  equity  to 
give  effect  to  the  manifest  Intention  of  the 
testator,  and,  when  such  intention  would  be 
frustrated  by  allowing  It,  It  will  be  denied. 
The  cases  are  too  numerous  to  do  more  than 
to  refer  to  some  of  the  leading  cases  In  this 
state.  Clark  v.  Tennlson,  33  Md.  92;  Small 
V.  Marburg,  77  Md.  11,  25  Atl.  920;  Hlnklfey 
V.  House  of  Refuge,  40  Md.  469,  17  Am.  Rep. 
617;  Wehrhane  v.  Safe  Deposit  C!o.,  89  Md. 
187,  42  Atl.  930;  Boyd  v.  Sachs,  78  Md.  497, 
28  Atl.  391;  Mercer  v.  Hopkins,  88  Md.  316, 
41  Atl.  156;  RandaU's  Case,  86  Md.  440,  37 
Atl.  209. 

The  record  presents  other  questions  that 
would  require  examination  before  we  could 
reverse  this  decree,  but,  inasmuch  as  what 
we  have  already  said  disposes  of  the  case, 
we  need  not  advert  to  them. 
'  Decree  affirmed,  with  costs  to  be  paid  by 
the  appellants. 


(97  Md.  692) 

LBB  V.  MARYLAND  TELEPHONE  &  TEL- 
EGRAPH CO.  OF  BALTIMORE 
CITY   et  aL 
(Court  of  Appeals  of  Maryland.    July  2,  1903.) 

TBLEPHONKS— DKRKLICT  WIRES— OWNERSHIP 
—INJURIES  TO  PEDESTRIANS— EVIDENCE. 
1.  In  an  action  for  iojnriea  to  plaintiff  by 
tripping  over  a  telephone  wire  lying  concealed 
in  the  grass  in  the  street,  evidence  reviewed, 
and  held  insufficient  to  justify  a  finding  that 
defendants  owned  or  were  in  control  of  the  wire 
at  the  time  of  the  accident 

Appeal  from  Circuit  Court  Harford  Coun- 
ty; James  D.  Wattera,  Judge. 

Action  by  Rebecca  Lee  against  the  Mary- 
land Telephone  &  Telegraph  Company  and 


another.    From  a  Judgment  In  favor  at  de- 
fendants, plaintiff  appeals.    Affirmed. 

Argued  before  McSItERRY,  C.  J.,  and 
BRISCOE,  BOYD,  PAGE,  PBARCB,  JONES. 
and  SCHMUCKER,  JJ. 

S.  A.  Williams  and  Harry  Carver,  for  ai>- 
pellant  W.  W.  Preston  and  Thomas  H.  Kol>- 
inson,  for  appellees. 

SCHMUCKER,  J.  The  appellant  sued  tbe 
appellees  In  tbe  circuit  court  for  Harford 
county  for  damages  for  injuries  sustained  by 
her  through  falling  over  a  loose  wire  lying 
on  a  public  street  in  the  town  of  Belair.  At 
the  conclusion  of  the  plalntlfTs  evidence  tbe 
court  granted  a  prayer  offered  by  the  defend- 
ants taking  the  case  from  the  Jury  for  want 
of  any  evidence  legally  sufficient  to  estab- 
lish the  defendants'  liability, for  the  plaintiff's 
injury.  The  only  issue  presented  by  this  ap- 
peal is  that  of  the  propriety  of  the  court's 
action  in  granting  the  prayer. 

There  is  evidence  in  the  record  tending  to 
prove  that  the  plaintiff  in  the  latter  part 
of  April,  1902,  when  starting  to  cross  Broad- 
way in  Belair  with  the  use  of  due  care, 
caught  her  foot  in  a  wire  lying  concealed  in 
the  grass,  but  attached  at  one  end  to  a 
pole,  and  that  she  was  thereby  thrown  to 
the  ground  and  Injured.  The  question  in  the 
case  is  whether  there  Is  any  evidence  that 
would  warrant  a  jury  in  finding  that  the 
defendant  corporations,  or  either  of  them, 
owned  the  wire  or  had  such  control  over  it 
at  the  time  of  the  accident  as  to  be  respon- 
sible for  negligence  in  the  management  or 
care  of  It  It  is  conceded  that  neither  of  the 
defendants  owned,  the  pole  to  which  tbe 
wire  was  attached,  or  had  any  poles  at  or 
near  the  locality  of  the  accident  The  pole 
was  in  fact  shown  by  the  evidence  to  be 
one  of  a  system  of  electric  light  poles  in 
which  the  defendants  had  no  Interest  It 
was  sought  to  hold  them  liable  for  negl^ 
gence  in  permitting  the  wire  to  lie  on  the 
ground  along  the  public  road,  upon  the  theory 
that  they  were  the  assignees  or  successors 
In  title  of  tbe  persons  who  originally  strung 
the  wire,  for  the  purpose  of  a  former  tele- 
phone connection,  on  the  electric  light  poles, 
with  the  consent  of  the  owners  of  those  poles. 
In  the  attempt  to  support  that  theory,  the 
plaintiff  introduced  evidence  tending  to' show 
that  four  persons,  as  copartners,  started  the 
telephone  service  in  Belair  in  1894;  that  in 
March,  1895,  they  admitted  two  or  three  other 
persons  Into  the  firm;  and  that  in  Septem- 
ber the  firm  became  incorporated  under  tbe 
name  of  the  Harford  County  Telephone  Com- 
pany. It  was  also  testified  that  it  was  un- 
derstood between  the  parties  to  this  incor- 
poration that  the  company  became  the  owner 
of  the  electrical  equipment  and  wires  which 
had  been  owned  by  the  individuals  who  com- 
posed tt,  but  there  was  no  formal  or  writ- 
ten transfer  of  the  property  from  the  indi- 
viduals to  the  company.  There  was  also  evi- 
dence tending  to  show  that  the  lines  of  the 
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Harford  •County  Teleplione  Company  were 
operated  by  the  Maryland  Telephone  Compa- 
ny at  tiM  tlXM  of  ijx9  accident    The  plaintiff 
alao  offiered  crridence  tending  to  prove  that  In 
1884,  wMIe  <be  telephone  enterprise  In  Belalr 
•WSLB  Bttn  la  the  hands  of  Its  four  originators, 
a    pair  tt  wires  were  strong  by  them  out 
Broadway,  passing  by  the  place  of  the  plain- 
tlfTs  aeddent,  on  the  electric  light  poles.  In 
order  to  serve  a  telephone  In  Dr.  Richard- 
son's residence,  and  that  those  wires  remain- 
ed on  tke  light  poles  after  the  telephone  had 
been  resooved.    She  further  offered  evidence 
tending  to  prove  that  In  February,  1902,  sev- 
eral months  prior  to  the  accident,  a  naked 
wire,  SDcfa  as  is  used  for  telephone  service, 
fell  down  off  the  Hght  poles  on  to  the  ground 
on    Broadway  at  or  near  the  place  of  the 
accident,  and  that  several  persons  had  short- 
ly prior  to  the  accident  encountered  a  loose 
wire  of  that  kind  lying  there  by  the  road- 
side.   John  H.  Reckford,  who  was  interested 
in  the  fltm  owning  the  light  poles  on  Broad- 
way, and  had  been  one  of  the  promoters  of, 
and  for  five  years  a  director  In,  the  Har- 
ford County  Telephone  Company,  testified  for 
the  plaintiff  that  he  knew  from  correspond- 
ence and  conversations  with  Mr.  Brown,  who 
was  an  officer  of  both  of  the  defendant  cor- 
porations, that  the  telephone  wires  In  ques- 
tion belonged  to  the  Harford  County  Tele- 
pb<me  Company,  but  he  did  not  state  what 
the   correspondence   and   conversation   were 
by  which  he  arrived  at  that  conclusion.    He 
also  testified  that  he  had  called  the  atten- 
tion of  the  managers  of  the  telephone  com- 
pany to  the  presence  of  the  loose  wires  on 
Broadway,  and  that  the  latter  promised  to 
remove  tbem,  trat  did  not  do  so.    This  wit- 
ness admitted  on  cross-examination  that  he 
did   not  know  of  his  own  knowledge  who 
had  pnt  these  wires  on  the  light  poles,  or 
whether  Dr.  Richardson  ever  had  a  telephone 
In  his  house,  or  that  the  telephone  company 
had,  while  he  was  one  of  Its  directors,  ever 
pnt  any  telephones  on  Broadway.    So  It  Is 
apparent  that  his  belief  as  to  the  ownership 
of  the  wire  in  question  rested  upon  hearsay. 
Walter  Ffnney,  who  was  also  one  of  the  pro- 
moters  of   the   Harford   County   Telephone 
Company,   and  its  first  manager,  and  was 
connected  with  It  for  some  time,  testified  for 
the  plaintiff  that  he  never  heard  of  the  tele- 
phone wires  on  Broadway  until  some  time 
after  the  company  had  taken  hold  of  the 
telephone  enterprise,  and  further  testilled  that 
the  company  had  never  exercised  any  acts 
of  ownership  over  those  wires  or  bad  any- 
thing to  do  with  them.    The  plaintiff's  evi- 
dence, of  which  we  have  stated  the  material 
portions,  Is,  in  our  judgment,  not  legally  suffi- 
cient to  affect  the  defendants,  or  dther  of 
them,  with  liability  for  the  accident,  because 
It  does  not  tend  to  prove  that  th^  owned 
or  were  In  control  of  the  wire  which  caiued 
It  at  the  time  of  its  occurrence.    The  witness 
Reckford  did  state  that,  from  the  correspond- 
ence and  conversations  with  their  <^cers,  be 


was  satisfied  that  the  appellees  owned  the 
wire;  but  this  was  merely  an  expression'  of 
his  own  opinion,  as  he  did  not  say  what 
statements  those  officers  made  in  their  cor- 
respondence and  conversations,  so  that  the 
Jury  could  determine  whether  they  amounted 
to  admissions  of  ownership  of  the  wire.  The 
legal  Incompetency  of  such  evidence  as  that 
to  prove  Its  ownership  Is  apparent.  There 
is  evidence  In  the  record  tending  to  prove 
that  a  wire  similar  to  the  one  which  caused 
the  accident  had  been  strung  along  Broad- 
way on  the  electric  light  poles  some  years- 
ago  by  the  individuals  who  originated  the- 
telepbone  enterprise  in  Belair,  and  used  for 
a  brief  period  to  serve  a  telephone,  and  that- 
it  had  been  permitted  to  hang  on  the  pole8= 
after  it  was  no  longer  in  use,  but  this  evl^ 
dence  does  not  tend  to  prove  Its  ownership 
by  either  of  the  appellees.  Any  presumption 
of  ownership  that  might  arise  from  the  tes- 
timony that  it  was  the  understanding  and 
purpose  of  the  Incorporators  of  the  Harford 
County  Telephone  Company  that  the  compa- 
ny, when  formed,  was  to  have  the  plant  and 
wires  theretofore  owned  by  them,  is  nega- 
tived by  the  latter  i»rt  of  the  same  testi- 
mony, which  shows  that  this  vrlre.  at  least, 
never  was  actually  transferred  to  the  com- 
pany, or  taken  Into  Its  possession,  or  used  by 
it.  If  It  was  the  Intention  of  the  Incorpo- 
rators to  transfer  their  wires  and  plant  to 
the  company  In  payment  for  its  capital  stock, 
there  Is  a  total  absence  of  evidence  of  a  com- 
pliance by  them  with  the  method  of  proce- 
dure which  the  law  declares  to  be  essential 
to  the  effectual  accomplishment  of  that  pur- 
pose. 

We  think  the  learned  Judge  below  properly 
refused  to  send  the  case  to  the  Jury,  and  we 
will  affirm  his  action  in  so  doing.  Judgment 
affirmed,  with  costs. 


(97  Ud.  CM) 

MARYIiAND  TBLBPHONB  &  TBLB- 
ORAPH  CO.  V.  OLOMAM. 

(Court  of  Appeals  of  Maryland.    Jaly  1,  1903.) 

UASTBR  AND  SBRVANT— TBLEPHONB  LINES— 
CONSTROCTION— INJURIES  TO  LINEMAN— DB- 
rECTIVB  CROSS-ARMS  —  NBQLIGENCB  —  ETI- 
DBNCB. 

1.  Plaintiff,  an  experienced  lineman,  was  In- 
jured by  the  breaking  of  a  cross-arm  at  the 
top  of  a  telephone  pole.  The  arm  broke,  while 
plaintiff  was  straining  certain  wires  upon  it,  by 
reason  of  the  existence  of  a  knot  In  tiie  arm  ' 
near  where  one  of  the  phis  Inserted  to  hold  the 
Insulators  was  placed.  The  defect  was  obscured 
by  paint,  and  could  not  have  heen  discovered 
by  ordinary  inspection.  The  arm  was  of  the 
kind  ordinarily  used,  and  purchased  by  de- 
fendant after  being  painted.  Held,  that  snch 
facts  were  insufficient  to  establish  negligence 
of  defendant  in  furnishing  snch  defective  arm 
for  use,  and  that  the  court's  refusal  to  direct 
a  verdict  for  defendant  was  therefore  error. 

Appeal  from  Circuit  Court;  Baltimore 
County;   N.  Charles  Burke,  Jn^. 

Action  by  Charles  B.  Cioman  against  the 
Maryland  telephone  *  Telegraph  Company. 
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From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.    Reversed. . 

Argued  before  McSHBRRT,  0.  X,  and 
FOWLER,  BRISOOE,  BOYD,  PAGE, 
PEARCE,  and  SCHMUCKER,  JTJ. 

Wm.  L.  Marbury  and  Osborne  I.  Tellott, 
for  appellant  Frank  I.  Duncan,  for  appel- 
lee. 

BOYD,  J.  The  appellee  sued  the  appel- 
lant for  Injuries  sustained  by  him  while  en- 
gaged In  stringing  wires  on  the  telephone 
poles  of  the  company,  and  recovered  a  judg- 
ment for  $3,000  damages.  He  had  been  em- 
ployed In  similar  work  for  the  Chesapeake 
&  Potomac  Company  for  about  nine  months. 
At  the  time  of  the  accident,  he  and  another 
employs,  named  Uhler,  were  stretching  10 
wires  on  a  cross-arm  with  what  are  called 
"Jack  straps,"  there  being  5  wires  on  each 
side  of  the  pole.  The  cross-arm  was  made 
of  wood,  and  was  about  10  feet  long,  3^ 
Inches  wide,  and  4  Inches  thick.  There  were 
10  holes  bored  in  it,  about  a  foot  apart, 
and  1^  inches  in  diameter,  in  which  wooden 
pins  were  Inserted  to  bold  the  insulators  for 
the  wires.  The  arm  was  fastened  to  the  pole 
by  a  bolt,  was  supported  by  braces  on  either 
side  of  the  pole,  and  was  about  35  feet  from 
the  ground.  At  the  time  of  the  accident  the 
appellee  was  sitting  on  the  cross-arm,  with 
his  feet  resting  on  the  lower  arm,  upon  which 
wires  had  not  been  stretched.  He  was  to- 
wards the  outer  end  of  the  arm,  and  was 
working  with  the  strap  around  the  third  pin, 
when  the  arm  broke,  throwing  him  down  and 
seriously  injuring  him.  The  appellee  stated 
that  be  could  not  say  exactly  at  what  point 
the  arm  broke,  but  it  was  on  the  side  he  was 
sitting;  and  one  of  his  witnesses  said  he 
thought  It  was  at  the  fourth  pin  from  the 
end,  and  another  that  it  was  at  the  third  or 
fourth.  The  defendant  offered  no  testimony. 
There  are  18  bills  of  exception  in  the  record, 
17  of  which  present  the  rulings  of  the  court 
on  the  admissibility  of  testimony  offered, 
and  the  last  embraces  the  prayers.  Two 
prayers  were  offered  by  the  plaintiff,  which 
were  granted,  and  20  were  offered  by  the 
defendant,  12  of  which  were  rejected,  1  con- 
ceded, and  the  remaining  7  granted.  Under 
the  view  we  take  of  the  case,  It  will  not  be 
necessary  to  consider  all  of  the  exceptions. 

It  cannot  be  doubted  that  a  knot,  which 
was  discovered  after  the  accident,  in  the 
cross-arm  at  a  point  where  one  of  the  holes 
was  bored,  was,  at  least  to  some  extent,  the 
cause  of  the  accident;  but  the  responsibility 
of  the  appellant  must  depend  upon  the  fur- 
ther question  whether  It  was  negligent  in 
furnishing  the  cross-arm  with  such  defect  in 
It  It  must  be  admitted  that  there  was  no 
apparent  defect  In  the  arm,  and  it  Is  well 
established  by  the  testimony  that  the  knot 
was  not  visible  by  any  ordinary  inspection. 
The  plaintiff  testified  that  he  did  not  notice 
anything  about  it  that  indicated  it  was  not 


safe,  and  that  it  looked  very  similar  to  tlie 
creosote  twrs  he  had  been  accustomed  to 
while  working  for  the  Chesapeake  &  Poto- 
mac Company,  which  used  creosote  and  red- 
painted  white  pine  arms.  The  former  he 
said  weighed  from  75  to  100  pounds,  while 
the  latter  were  much  lighter.  The  arm  that 
broke  bad  been  put  on  the  pole,  the  day  be- 
fore the  plaintiff  was  Injured,  by  some  of  the 
other  employes.  He  said:  "The  wires  in 
questions  were  thought  to  iiave  been  perma- 
nently deadened  before  he  went  up  the  pole. 
That  they  were  fastened  to  the  insulatois. 
but  it  was  found  tliat  they  were  not  pnlled 
'hard  enough,  and  he  and  Uhler  went  np  to 
take  up  the  remaining  slack.  They  had  to 
unfasten  them  and  redeaden  them.  The 
jack  straps  were  used  to  take  in  slack  which 
could  not  be  taken  In  by  hand  pull."  When 
the  wires  are  spoken  of  as  being  "deadened." 
It  \B  meant  that  they  did  not  go  beyond  that 
pole,  but  were  fastened  to  tliat  arm. 

In  determining  whether  the  appellant  is  re- 
sponsible, it  will  be  well  to  first  ascertain 
the  character  of  the  cross-arms  furnished  by 
It  to  Its  employes,  the  opportunities  which 
its  agents  had  to  be  assured  that  they  were 
safe,  what  they  actually  did  In  that  respect, 
and  the  use  the  appellee  was  making  of  this 
particular  one  at  the  time  of  the  accident 
Charles  F.  Knox,  who  was  "gang  foreman" 
of  the  plaintiff  and  the  other  linemen  en- 
gaged in  the  work,  testified  he  was  sent  by 
the  company  to  take  charge  of  this  constmc- 
tlon  work  at  Towson;  that  "he  went  to  the 
company  and  asked  them  what  material  he 
was  to  use  in  the  work,  and  was  told  to  use 
the  material  then  on  the  ground,  the  cross- 
arm  which  broke  being  one  of  those  already 
In  the  work,  on  the  pole."  Joseph  S.  Oaskey 
paid  he  was  at  the  time  of  the  accident  "head 
assistant  to  Mr.  Holliday,  the  material  boss." 
who,  the  record  shows,  was  reported  sick  the 
day  before  Caskey  testified.  The  material 
boss  had  full  charge  of  all  materials,  and  saw 
that  the  men  received'  bolts,  cross-arms,  screw- 
drivers, wrenches,  and  other  things  they  need- 
ed. Caskey  testified  that  the  cross-arm 
which  broke  came  from  their  supplies— was 
sent  from  their  High  Street  yard.  He  exam- 
ined It  after  the  accident,  and  said  that  the 
knot  was  not  visible  before  the  arm  was 
broken— that  the  paint  obscured  It— and  in 
answer  to  the  question  whether  the  paint  or 
creosote,  whichever  It  was,  was  on  when 
It  came  into  the  possession  of  the  company, 
replied:  "It  was  on  it  when  it  came  into  the 
possession  of  the  company,  to  the  best  of 
my  knowledge."  The  question  being,  In  sub- 
stance, repeateil,  he  said:  "I  saw  the  arms 
when  they  came  In  there.  They  were  paint- 
ed, to  the  best  of  my  knowledge."  He  also 
said:  "The  holes  came  also  In  them  when 
they  were  purchased."  Mr.  Knox  also  tes- 
tified that  the  knot  referred  to  weakened  the 
seven-eighth  inch  strip  by  the  pin,  but  said 
It  was  not  the  mistake  of  the  man  who  bored 
the  hole  next  to  the  knot  ss  all  10  boles  were 
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bored  at  the  same  time  by  machinery;  that 
the  knot  waB  not  vlBlble.to  the  plalntifl  when 
be  went  up  on  the  arm,  because  It  was  paint- 
ed; that  It  could  have  been  seen  on  two 
sides  If  the  paint  had  been  removed;  that 
knots  In  wood  were  not  an  uncommon  thing 
sometimes.  He  further  testified  that  he  nev- 
er knew  a  cross-arm  to  break  except  when 
broken  by  storms.  In  answer  to  the  question 
bow  this  arm  compared  In  size  and  quality 
with  the  ordinary  cross-arms  that  are  used 
in  the  telephone  business  for  the  construc- 
tion of  lines,  he  said:  "In  size,  I  think  It 
was  about  the  regular  size.  I  didn't  notice 
any  difference  In  them.  Tb^  were  light  in 
weight;  very  much  like  the  regular  old-style 
red  arm;  about  the  same  weight"  He  also 
testified  "that  the  arms  referred  to  were 
much  lighter  In  weight  than  the  creosote 
arm,  but,  as  to  quality,  a  good  r6d  arm  would 
be  as  good  as  a  creosote  arm,  the  arms  In  use 
by  the  defendant  company  being  lighter  than 
the  creosote  arms,"  and  "that  all  cross-arms 
were  bored  similar  to  those  used  by  the  de- 
fendant company,  though  some  had  small 
Iron  pins  In  them,  but  such  were  not  gener- 
ally used."  It  Is  true  that  he  said  that  this 
particular  arm  was  not.  In  his  opinion,  safe 
for  the  purjrase  it  was  sent  there,  but  he 
explained  that  by  saying  that  be  thought 
It  was  not  safe  by  reason  of  the  knot  being 
where  the  hole  was  bored,  which  weakened 
it;  and  Caskey  spoke  of  the  wood  as  Inferior 
—called  it  a  "culling"— but  he  ascertahied 
that  from  his  examination  of  the  arm  after 
It  was  broken. 

It  must  be  remembered  that  all  the  testi- 
money  offered  was  produced  by  the  plaintiff, 
and  that  both  Knox  and  Caskey  were  in  po- 
sitions to  know  the  facts;  and,  as  we  under- 
stand the  record,  neither  of  them  was  in  the 
employ  of  the  defendant  when  they  testi- 
fied. They  certainly  showed  no  bias  in  fa- 
vor of  the  company,  in  addition  to  what  we 
have  already  referred  to,  it  Is  shown  that 
there  were  other  cross-arms  at  hand,  and 
that  the  lineman  could  get  them  as  desired; 
and  a  witness  (Archer)  said  "the  arms  used 
by  the  defendant  on  its  work  at  Towson 
were  about  the  same  size  as  those  used  by 
the  Chesapeake  &  Potomac  Company." 
There  Is  nothing  whatever  to  Indicate  that 
the  defendant  did  not  procure  its  cross-arms 
as  other  companies  do,  and  It  cannot  be  said, 
from  anything  we  have  found  In  the  record, 
that  there  was  any  negligence  on  the  part 
of  the  defendant  In  the  purchase,  selection, 
or  use  of  this  cross-arm,  or  that  there  was 
any  apparent  difference  in  Its  construction 
or  weight  from  those  In  use  by  other  tele- 
phone companies.  As  we  have  seen,  it  was 
proven  by  the  plaintiff  that  the  knot  was 
concealed  by  reason  of  the  paint,  and  It  was 
shown  that  it  Is  customary  for  such  com- 
panies to  purchase  arms  already  painted,  and 
with  the  holes  already  bored.  It  would  hold 
a  telephone  or  other  company  using  such 
4kmis  to  a  very  unreasonable  responsibility 


to  say  that  it  was  negligent  In  purchasing 
arms  In  that  condition,  especially  when  the 
evidence  shows,  as  It  does  here,  that  It  Is  so 
unusual  for  them  to  break,  'excepting  as  the' 
result  of  storms,  and  It  is  probable  that  age 
and  use  tend  to  weaken  them  so  as  to  cause 
them  to  break  under  those  circumstances. 
But  these  arms  were  not  only  handled  at  the 
yard,  but  the  men  putting  them  on  the  poles 
had  an  opportunity  to  examine  them;  and 
those  who  string  the  wires  can,  to  some  ex- 
tent, test  them  before  putting  their  weight 
on  them.  In  this  Instance  it  is  shown  that 
this  arm  was  fastened  to  the  pole  the  day 
before  the  accident,  and  wires  were  actually 
stretched  on  It,  and  it  did  not  then  break. 
Nor  did  it  break  with  the  lineman,  Uhler, 
who  was  at  work  with  the  plaintiff  on  the 
other  side  of'  the  pole.  There  would  seem, 
therefore,  to  be  no  doubt  that  it  broke  by 
reason  of  the  knot  being  at  one  of  the  holes, 
and  the  great  strain  it  was  subjected  to  by 
the  weight  of  the  plaintiff  and  the  use  of  a 
jack  strap,  which  enabled  him  to  exert  so 
much  more  power  than  he  could  have  done 
with  his  hands. 

Courts  naturally  and  proi)erly  hesitate  to 
withdraw  cases  from  the  consideration  of  the 
jury,  which  is  the  tribunal,  under  our  system 
to  pass  on  facts;  but  when  all  the  testimony 
In  the  case  is  offered  by  the  plaintiff,  and 
it  establishes  facts  that  preclude  a  recovery. 
It  is  the  duty  of  the  court  to  so  Instruct 
the  jury,  when  requested,  and  we  think  there 
was  ernur  in  the  court  below  in  not  doing 
so  In  this  instance.  It  did  Instruct  them 
that,  if  they  found  the  facts  In  the  twelfth 
prayer,  the  plaintiff  could  not  recover;  and, 
although  the  plaintiff  and  his  witnesses  prov- 
ed every  fact  therein  submitted,  the  jury 
found  for  the  plaintiff.  The  only  thing  there 
mentioned  that  could  be  said  to  be  at  all 
In  doubt,  under  the  evidence,  was  whether 
the  jury  believed  the  knot  was  the  Immediate 
and  proximate  cause  of  the  Injury.  If  they 
found  in  the  negative,  then,  unquestionably, 
the  defendant  could  not  be  held  liable,  for 
there  was  nothing  else  to  base  the  claim  of 
negligence  on;  and,  if  they  found  In  the  af- 
firmative, they  were  Instructed  to  return  a 
verdict  for  the  defendant  We  refer  to  this 
to  Illustrate  the  danger  of  a  jury  being  al- 
lowed to  conjecture  or  speculate.  If  this  de- 
fendant is  to  be  held  liable,  then  it  must  be 
because  some  one  of  its  agents  did  not  de- 
tect a  defect  which  all  the  testimony  of  the 
plaintiff,  including  his  own,  tends  to  show 
could  not  be  detected  by  any  means  that  are 
shown  to  be  used  In  the  kind  of  work  the 
defendant  Is  engaged  In.  If  there  be  any 
test  which  might  and  ought  to  have  been 
used,  which  would  have  disclosed  the  defect 
the  plaintiff  should  have  so  proved;  but.  In 
the  absence  of  such  proof,  the  jury  was  not 
at  liberty  to  assume  that  there  was,  and  to 
speculate  on  the  subject 

For  the  sake  of  humanity,  and  for  the  pro- 
tection of  those  who  are  required  to  occupy 
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perilous  positions  In  order  to  gain  a  llvell- 
bood,  and  have  no  means  for  tbe  protection 
of  themselves,  employers  should  not  be  per- 
mitted to  trifle  with  the  safety  of  their  em- 
ployte,  or,  for  the  sake  of  dollars  and  cents, 
Trlthhold  from  them  snob  safeguards  as  can 
be  reasonably  demanded  of  them;  but  the 
law  does  not  exact  of  them  nnreasonable  care 
and  caution,  and  does  not  make  them  in- 
surers of  tbelr  employes'  safety.  As  was  said 
In  Wood  ▼.  Helges,  83  Md.  267,  34  Atl.  872, 
and  repeated  in  South  Baltimore  Carworks 
V.  Schaeffer,  96  Md.  88,  53  Atl.  665:  "When 
a  servant  engages  to  perform  certain  services 
for  a  compensation.  It  is  Implied  as  a  part 
of  the  contract  that,  as  between  himself  and ' 
his  employer,  be  assumes  all  the  risks  Inci- 
dent to  the  service.  And  these  risks  Include 
such  as  arise  from  the  hazardous  character 
of  the  service,  and  from  the  negligence  of 
other  servants  In  the  same  employment,  even 
though  they  may  be  in  a  different  grade. 
But  tbe  master  himself  is  bound  to  use  or- 
dinary (that  is,  due  and  reasonable)  care  and 
diligence  to  provide  proper  materials  and  ap- 
pliances to  do  the  work,  and  in  tbe  selec- 
tion and  employment  of  competent  and  care- 
ful fellow  servants."  In  the  latter  case.  In 
which  an  employe  was  Injured  by  a  knife 
flying  from  a  molding  machine,  which  was 
alleged  to  have  been  caused  by  defective 
bolts,  we  said:  "It  is  obvious,  therefore,  that 
tbe  plaintiff  must  not  only  show  that  be  was 
Injured  because  tbe  bolts  were  defective,  but 
be  must  go  one  step  further,  and  offer  evi- 
dence legally  sufficient  to  show  that  the  de- 
fendant did  not  use  reasonable  care  in  pro- 
curing proper  bolts  for  the  adjustment  of  the 
knife."  The  appellee  seeks  to  distinguish  this 
from  Sclxaefer's  Case,  because  in  the  latter 
the  defendant  placed  witnesses  on  the  stand 
to  explain  the  breaking;  of  the  bolts,  as  well 
as  it  could,  while  in  this  case  it  did  not  call 
any  witnesses.  But  it  must  be  remembered 
tUkt  the  plaintiff  himself  called  those  who 
were  apparently  most  familiar  with  the  steps 
taken  by  the  company,  excepting,  perhaps, 
Mr.  HoUlday,  who,  the  record  shows,  had 
been  reported  slek.  In  addition  to  that,  tbe 
plalntUTs  testimony  furnished  all  the  ex- 
planations that  we  have  any  right  to  Infer 
could  be  made,  and  established  such  facta 
as  negatived  the  probability  of  being  able 
to  discover  sach  a  defect  as  caused  this  acci- 
dent by  any  Inspection  that  could  be  reason- 
ably required.  When  a  plaintiff  proves  such 
drcnmstances  as  furnish  prima  facie  evidence 
of  negligence  on  the  part  of  the  defendant, 
the  law  requires  him  to  explain  them;  but, 
when  the  plaintiff  himself  furnishes  that  ex- 
planation, there  Is  no  occasion  for  the  de- 
fendant doing  sow  This  plaintiff  not  only  at- 
tempted to  show  that  the  arm  broke  by  rea- 
son of  this  defect  in  it,  but  established  be- 
yond all  controversy  that  the  defect  was  not 
visible,  und  that  such  was  the  case  when 
tbe  defendant  pnichased  the  arm.  If  it  was 
possible  to  discover  the  defect  by  some  cus- 


tomary method  of  Inspection  that  waa  not 
used,  then  the  plaintiff  should  have  estab- 
lished that  fact  As  was  said  In  Schaeffer's 
Case:  "It  was  the  duty  of  the  plalntUt,  If 
be  relied  on  failure  to  Inspect,  to  have  of- 
fered some  testimony  which  would  have  jus- 
tified tbe  jury  in  finding  that  the  defect  caus- 
ing the  InJTiry  was  one  which  could  have 
been  discovered  by  the  usual  and  ordinary 
methods  of  inspection,  commonly  adopted  by 
those  in  the  same  kind  of  business  which  w&s 
conducted  by  tbe  defendant" 

So,  without  discussing  tbe  alleged  contrfbn- 
tory  negligence  on  the  part  of  the  plaintiff, 
and  other  questions  presented  by  the  record, 
we  are  of  the  opinion  that  the  case  should 
have  been  withdrawn  from  the  jury  because 
the  plaintiff  failed  to  establish  any  legally 
sufficient  evidence  of  negligence  on  the  part 
of  tbe  defendant;  and,  as  tbe  plaintiff  can- 
not recover,  It  would  be  useless  to  renoand 
the  case.  Judgment  reversed,  without  award- 
ing a  new  trial;  the'  costs  to  be  paid  by  tbe 
appellee. 

(s  R.  I.  my 
WICKFORD  SAV.  BANK  v.  OORBT  et  aL 
(Supreme  Court  of  Rhode  Island.    June  4^ 
1903.) 

GIFT— PATMHNTV-TBANSFEE  OF  DEPOSIT— EX- 
PBB38  TRUST— TRUST  FUND-EVIDBNCK. 

1.  A  son  turned  over  certain  money  of  his 
on  deposit  In  a  bank  to  his  mother's  account 
and  surrendered  hia  book  to  the  bank;  «  pas^ 
book  being  issued  to  the  mother,  of  which  she 
had  possession  for  15  years,  and  to  the  time 
of  her  death.  She  also  hdd  full  control  of 
the  deposit  the  son  never  d^nanding  either 
principal  or  interest.  Held-  that  treated  as  « 
gift  or  payment  the  transaction  would  be  com- 
plete. 

2.  Testimony  on  the  son's  behalf  tended  to 
show  an  understanding  at  the  time  of  the 
transfer  that  the  money  waa  to  be  his,  the  pur- 

Eose  of  the  change  being  to  keep  it  out  of  tbe 
ands  of  the  guardian  if  one  should  be  appoint- 
ed. On  the  other  side  was  testimony  that  the 
mother  stated  to  her  executor  shortly  before 
her  death  that  tiie  deposit  was  transferred  to 
her  in  settlement  of  a  debt  for  board,  referring 
to  the  bankbook  as  her  own,  and  telling  him 
where  to  find  it.  The  son  also  relied  on  a  letter 
to  him  from  his  mother  saying:  "If  you  need 
any  of  that  money  you  must  send  me  word  and 
I  will  try  and  send  yon  some.  I  don't  intend 
to  use  any  of  it.  Its  only  to  have  it  for  yon." 
HeM-  insofflcient  to  establish  the  son's  claim. 

Action  by  tiie  Wlckford  Savings  Bank 
against  Isaac  8.  Corey  and  others,  and  bOI 
of  Interpleader  by  the  executor  of  the  estate 
of  Mary  Ratbbun,  deceased.  Heard  on  bill, 
answers,  and  proof.  Judgment  for  tiie  ex- 
ecutor. 

Argiied  before  STINESS,  C.  J.,  and  TIL- 
LINGHAST  and  DOUGLAS,  JJ. 

S.  W.  K.  Allen  and  Tbomas  F.  L  UcDon* 
nell,  for  respondent 

STINESS,  0.  3.  The  question  raised  od 
this  bill  of  Interpleader  Is  whether  a  bank 
deposit  belongs  to  the  respondent  Isaac  8. 
Corey,  or  to  tbe  estate  of  bis  mother,  Mai7 
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Kathbnn.  In  1886  Isaac  Corey  bad  $642.14 
■tm  deposit  In  the  complainant  bank,  $5S2  of 
■which  was  turned  ov«r  to  his  mother's  ac- 
coont,  and  a  passbook  Issued  to  her;  Isaac 
Burrenderlng  his  book  to  the  bank,  receipted 
In  full.  The  deiwslt  remained  In  the  moth- 
er's name,  and  she  had  the  possession  of  the 
book,  to  the  time  of  her  death.  These  facts 
are  not  disputed,  but  It  Is  claimed  that  Isaac 
Corey  had  been  under  guardianship  In  Mass- 
achusetts, bat  released  therefrom  Jnst  be- 
fore the  transfer,  and  that  the  purpose  of 
the  transfer  was  for  safe-keeping,  and  to 
keep  his  wife  and  her  friends  from  drawing 
it.  Ih  order  to  secure  the  fund  the  father 
jtnd  mother  of  Isaac  had  a  writ  issued  on  a 
claim  for  board,  which  was  served  on  the 
bank.  A  settlement  was  then  made,  allow- 
ing $60.14  to  be  paid  in  money,  and  the 
remaining  $560  to  be  deposited  in  the  moth- 
er's name.  This  sum,  with  accumulated  div- 
idends, la  claimed  by  Isaac  as  fund  held  In 
trust  for  him  by  his  mother.  We  do  not 
think  this  claim  can  be  maintained.  The 
deposit  was  fully  transferred  to  the  mother. 
For  fifteen  years  she  held  it  under  her  full 
control,  and  Isaac  never  demanded  either 
principal  or  Interest  Treated  as  a  gift  or 
payment.  It  would  be  complete.  Isaac  Corey 
claims  that  it  should  not  be  treated  as  a  gift 
or  payment.  Testimony  on  his  behalf  tends 
to  show  that  the  understanding  at  the  time 
pf  the  change  of  deposit  was  that  It  was  to 
be  his,  and  that  the  purpose  of  the  change 
was  to  keep  it  out  of  the  hands  of  a  guard- 
ian If  one  should  be  appointed.  Mrs.  Bath- 
'  bun  also  had  a  separate  account  in  the  bank. 
On  the  other  side  is  testimony  that  the  motb- 
.er  stated  to  her  executor  shortly  before  her 
death  that  the  deposit  was  turned  over  to 
her  In  settlement  for  a  debt  for  board,  the 
\clalm  for  which  the  deposit  was  attached; 
that  she  referred  to  the  bankbooks  as  her 
.own,  and  told  the  executor  where  to  find 
.them. 

Isaac  Cbrey  also  relies  on  a  letter  from  bis 
mother  as  an  admission  of  his  ownership  of 
the   fund,    and   as   a   recognition  of  trust 
Tbe  words  of  the  letter  relating  to  this  mat- 
ter are:    "Dear  Son,  yon  spoke  of  coming 
.home  to  see  us.    If  you  need  any  of  that 
money  yon  must  send  me  word  and  I  wlU 
.'try  and  send  you  some.    I  don't  intend  to 
use  any  of  it.    Its  only  to  have  It  for  you." 
While  this  language  Is  consistent  with  the 
.  claim  made  by  Isaac,  it  does  not  establish 
It    The  words  "I  don't  intend  to  use  It" 
imply  a  power  and  right  to  use  It  as  much 
as  they  imply  a  trust    They  show  a  private 
Intention  not  to  use.it,  but  to  save  It  for 
him,  but  they  do  not  disclose  a  trust  to  that 
effect.    The  words  "that  money"  may  refer 
to  the  deposit  transferred,  or  they  may  refer 
-  to  other  money.    The  rule  laid  down  in  Taft 
T.  Dbnond,  16  B.  I.  684,  18  Atl.  183,  was  that 
where  letters ,  are  relied-  upon  to  establish  a 
.  trust  they  must  Identify  the  prc^perty  and 
,  disclose  tbe  terms  of  the  trust    We  are  un- 


able to  say,  either  from  the  oral  or  vn4tten 
testimony,  that  Mrs.  Bathbun  held  this  de- 
posit In  any  way  for  her  son.  The  facts  of 
an  attachment  and  settlement;  tbe  subse- 
quent conduct  of  the  parties  in  regard  to  the 
deposit,  and  the  uncertainty  of  the  terms  of 
the  letter,  fall  to  show  that  there  was  not  a 
complete  gift  or  payment,  or  that  there  was 
an  expi*ess  trust  On  the  contrary,'  we  think 
the  Inferences  are  In  fav<H!  of  the  mother's 
sole  ownership. 

We  therefore  decide  that  tbe  fund  in  ques- 
tion should  be  paid  to  the  executor  of  Mary 
Bathbun. 

(25  R.  I.  224) 
STATB  V.  BABCOck. 
(Supreme  Court  of  Bhode  Island.   June  6, 
1903.) 

DISORDERLY  HOUSE  —  CONVICTION  —  SUFFI- 
CIENCY OF  BVIDENCE-ADMISSIBILITY  OF 
EVIDENCE— CROSS-EXAMINATION  OF  PAR- 
TY'S OWN  WITNBBS-ORBDIBIUTY  OF  WIT- 
NESS. 

1.  Evidence  examined,  and  held  to  sustain  a 
conviction  of  keeping  a  disorderly  house. 

2.  In  a  prosecution  for  keeping  a  disorderly 
honse,  'it  is  not  improper,  as  permitting  the 
state  to  cross-examine  its  own  witness,  to  al- 
low state's  counsel  to  ask  on  redirect  examina- 
tion whether  it  was  since  the  last  winter  that 
the  witness  went  there;  the  cross-examination 
having  disclosed  that  the  witness  was  uncer- 
tain as  to  tbe  date  of  bis  visit. 

3.  In  a  prosecution  for  keeping  a  disorderly 
honse,  it  is  proper  to  refuse  to  permit  cross- 
examinatlon  of  a  witness  for  the  state  as  to 
whether,  in  bis  opinion,  tbe  fact  that  certain 
persons  of  bad  character  who  frequented  tlie 

Elace  were  relatives  of  defendant  would  excuse 
is  reception  of  them. 

4.  One  prosecuted  for  keeping  a  disorderly 
house  may  properly  be  asked  on  cross-examina- 
tion by  the  state,  as  affecting  his  credibility, 
whether  he  has  not  previously  been  convicted 
of  the  same  offense. 

Fred  6.  Bal)cock  was  convicted  of  main- 
taining a  disorderly  house,  and  petitions  for 
a  new  trial.    Denied. 

Argued  before  STINBSS,  a  J^  and  DOUG- 
LAS and  DUBOIS,  JJ. 

William  B.  Greenough,  for  the  State.  Sam- 
uel W.  K.  Allen,  for  defendant 

PBB  OUBIAM.  Tbe  defendant,  convicted 
of  keeping  and  maintaining  a  common  nui- 
sance in  the  town  of  North  Kingstown,  has 
brought  his  petition  for  a  new  trial  upon  tbe 
grounds  that  the  verdict  Is  against  the  evi- 
dence and  the  weight  thereof;  that  the  court 
erred  in  its  rulings,  and  in  admitting  testi- 
mony, contrary  to  law,  which  was  prejudicial 
to  the  defendant 

The  evidence,  consisting  of  testimony  that 
beer  and  whisky  were  sold  and  drunk  in  the 
house  of  and  in  the  presence  of  the  defend- 
ant on  several  Sundays,  that  men  and  wo- 
men danced  in  said  house  on  said  Sundays, 
that  drunken  people  were  found  on  the  prem- 
ises, and  that  bottles.  Jugs,  and  receptacles 
for  liquor  were  also  there  found,  with  testi- 
mony as  to  tbe  notorious  dbaracter  of  the 
premises,  was  sufficient. 
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The  first  exception  taken  by  tbe  defendant 
was  to  tbe  ruling  of  the  court  OTerruling  his 
objection  that  the  counsel  for  the  state  was 
cross-examining  its  own  witness  by  asking 
tbe  following  question  in  tbe  redirect  ex- 
,  amlnatlon  of  George  Card,  viz.:  "Do  you 
know  whether  or  not  this  was  since  last 
winter  that  you  went  there?"  The  question 
directed  tbe  attention  of  the  witness  to  the 
time  when  be  was  at  the  defendant's  house, 
In  order  to  satisfy  the  Jury  that  the  witness 
was  testifying  to  events  that  occurred  with- 
in the  time  covered  by  tbe  Indictment,  and 
was  asked  after  tbe  cross-examination  by  the 
counsel  for  the  defendant,  which  had  dis- 
closed tbe  fact  that  the  witness  was  not 
positive  as  to  the  exact  date  of  his  visit. 
Under  tbe  circumstances,  the  question  was 
not  Improper,  and  was  so  mucb  within  the 
discretion  of  the  court  that  we  should  besl- 
tate  before  interfering  in  such  a  matter. 
State  v.  Williams,  6  R.  I.  207. 

The  second  exception  was  to  tbe  refusal  of 
the  court  to  allow  Albert  C.  Reynolds,  a 
witness  for  the  state,  to  testify  as  to  his 
opinion,  on  cross-examination  by  the  counsel 
for  the  defendant,  in  answer  to  the  follow- 
ing Incomplete  question:  "If  he  bad  a  sister- 
in-law  and  a  brother-in-law  at  this  place, 
and  a  niece  at  this  place,  and  he  went  there 
on  Sunday  to  see  them,  do  you  mean—"  It 
appears  from  an  examination  of  tbe  record 
that  tbe  witness  Reynolds  bad  testified  that 
tbe  bouse  of  the  defendant  was  tbe  resort 
of  two  men  named  Gavitt,  father  and  son, 
said  by  him  to  be  men  of  "bad  character, 
disreputable,  loafers,  and  hangers-on  of  these 
kind  of  places";  and  the  defendant  was  at- 
tempting to  show  the  Jury  by  the  witness 
that  tbe  elder  Gavitt  was  the  defendant's 
father-in-law,  and  the  younger  Gavitt  was 
his  brother-in-law,  and  that  they  bad  rela- 
tives whom  they  were  accustomed  to  visit 
at  tbe  house  of  tbe  defendant,  in  order  to 
prove  that  it  was  merely  a  family  gather- 
ing. In  answer  to  the  suggestion  of  the  de- 
fendant's counsel:  "I  understand  this  wit- 
ness to  say  they  were  there— loafing  around 
there.  Am  I  not  entitled  to  put  this  hy- 
pothetical question  to  him?"— tbe  court  made 
this  ruling:  "No;  I  think  tbe  Jury  can  draw 
their  own  conclusions  after  the  evidence  Is 
all  in.  You  can  show  family  relationship,  If 
there  was  one.  (Exception  taken  by  Mr. 
Allen.)"  The  court  was  clearly  right.  It 
was  not  the  province  of  the  witness  to  give 
bis  opinion  upon  tbe  question  whether,  if 
this  was  a  place  or  tenement  where  intem- 
perato,  idle,  dissolute,  noisy,  or  disorderly 
persons  are  in  the  habit  of  resorting.  It 
would  make  a  difference  If  such  persons 
were  relations  or  connections  of  tbe  owner 
or  keeper  thereof.  That  was  one  of  the 
questions  to  be  determined  by  tbe  Jury  un- 
der instructions  from  tbe  court. 

The  last  exception  taken  by  tbe  defendant 
was  to  tbe  overruling  by  tbe  court  of  bis  ob- 
jection to  tbe  following  question  asked  by 


the  state's  counsel  in  cross-examination  of 
tbe  defendant:  "lou  have  been  convicted 
previously  for  this  offense— of  the  same  of- 
fense as  this?"  Tbe  ruling  was  correct.  A 
defendant  offering  himself  as  a  witness  may 
'be  asked  in  cross-examination,  for  the  pur- 
pose of  affecting  bis  credibility,  whether  he 
has  previously  been  convicted  of  crime  or 
misdemeanor.  State  t.  Ellwood,  17  B.  I. 
763,  24  Atl.  782. 

No  other  exceptions  have  been  called  to 
our  attention. 

New  trial  denied  and  dismissed,  and  case 
remanded  to  tbe  common  pleas  division  for 
further  proceedings. 


(25  R.  I.  226) 
PEASE  V.  FRANCIS. 
(Supreme  Court  of  Rhode  Island.    May  29, 
1903.) 

PRINCIPAL  AND  AGENT— AGENT'S  INDIVIDUAL 
LIABILITY  —  APPLICATION  OF  PAYMENTS  — 
RATIFICATION— DURESS— BREACH  OF  AGREE- 
MENT —  VARIANCE  —  SUFFICIENCY  OF  EVI- 
DENCE. 

1.  The  cashier  of  a  bank,  who,  on  purchas- 
ing tor  himself  property  from  a  debtor  of  tbe 
bank,  agrees  that  the  price  shall  be  applied  in 
a  certain  manner  on  tbe  indebtedness  to  tbe 
bank,  acts,  in  making  such  agreement,  in  his 
official  capacity,  and  is  not  individually  liable 
for  a  breach  thereof. 

2.  A  bank  cashier,  who,  on  purchasing  for 
himself  property  from,  a  debtor  of  the  bank, 
volunteers  to  arrange  for  tbe  application  in  a 
particular  manner  of  the  price  to  the  indebted- 
ness to  the  bank,  is  to  that  extent  the  agent 
of  the  debtor,  and  is  not  individually  liable  if 
the  bank  refuses  to  make  the  arrangement. 

3.  A  bank  held  notes,  one  of  which  was , 
secured  by  a  pledge  of  corporate  stock.  Tbe 
cashier  purchased  for  himself  certain  property 
from  tbe  maker,  and  agreed  that  the  price 
should  be  so  applied  on  the  notes  as  to  release 
the  collateral.  This  was  not  done.  A  state- 
ment of  the  application  in  fact  made  was  given 
the  maker,  after  which  he  executed  a  renewal 
of  tbe  secured  note,  on  which  he  paid  interest 
for  two  years  without  objection,  field  a  ratifi- 
cation. 

4.  A  threat  to  do  what  one  has  a  right  to  do- 
as  to  foreclose  a  chattel  mortgage  unless  the 
mortgagor  will  ratify  certain  acts  of  the  mort- 
gagee—does not  constitute  duress. 

5.  The  unwarranted  refusal  of  the  secretary 
of  a  corporation  .  to  sign  a  stock  transfer  will 
not  support  a  declaration  against  him  for  tbe 
breach  of  an  agreement  to  so  apply  the  pro- 
ceeds of  a  sale  to  him  in  hia  private  capacity 
as  to  release  the  stock  as  collateral  to  a  note 
held  by  a  bank  of  which  defendant  was  also 
cashier. 

6.  Evidence  in  an  action  for  breach  of  an 
agreement  by  a  purchaser  to  apply  the  proceeds 
to  a  note  of  the  seller  held  by  a  bank  of  which 
the  purchaser  whs  cashier,  so  as  to  release  col- 
lateral, examined,  and  held  not  to  sustain  a 
finding  that  an  indorsement  of  the  fact  of 
pledee  was  not  on  a  renewal  note  when  signed 
by  the  seller. 

Action  by  Leroy  B.  Pease  against  E. 
Charles  Francis.  Judgment  for  plaintiff, 
and  defendant  petitions  for  a  nev^  trial. 
Granted. 

Argued  before  STINESS,  a  J^  and  TILL- 
INGHAST  and  DOUGLAS,  JJ. 

f  1  8e«  Contracta,  vol.  11,  C«nt.  DIk.  |  1S7. 
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Barney  &  Ijee,  for  plaintiff.  Edwards  & 
Augell,  for  defendant. 

STINE3S,  a  J.  The  evidence  shows  that 
In  August,  1893,  the  plaintiff  owned  real  es- 
tate In  Woonsocket,  which  he  sold  for  $5,000 
over  Incumbrances.  At  that  time  be  owed  to 
the  Woonsocket  National  Bank  $5,000  on  a 
note  of  April  4,  1892,  secured  by  pledge  of 
150  shares  of  stock  of  Woonsocket  Reporter 
Company.  He  also  owed  a  note  for  $1,000, 
dated  April  4,  1898,  with  pledge  of  150  shares 
of  said  stock;  a  note  for  $700,  dated  June 
27,  3893,  with  the  same  pledge;  a  note  for 
$375,  one  for  $450,  and  a  note  for  $725,  these 
last  three  notes  not  being  secured  by  an  ex- 
press pledge.'  On  the  sale  of  the  real  estate 
the  plaintiff  claims  that  he  made  an  agree- 
ment with  the  defendant,  the  acting'  cashier 
of  the  bank,  that  the  proceeds  of  the  sale 
should  go  to  pay  the  $5,000  note,  thereby 
releasing  the  shares  held  as  collateral  for 
it.  This  action  Is  based  upon  a  breach  of 
that  agreement  by  the  defendant,  In  apply- 
ing the  payment  to  the  smaller  notes,  leav- 
ing only  a  balance  of  $1,350  to  be  applied  to 
the  $5,000  note,  whereby  the  stock  was  still 
held  In  pledge,  and  loss  occurred  from  in- 
ability to  sell  the  stock  so  pledged.  The  evi- 
dence 'was  contradictory;  the  plaintiff  testi- 
fying to  the  contract  as  stated,  and  the  de- 
fendant denying  It. 

Assuming,  as  we  must  from  the  verdict, 
that  the  Jury  found  that  such  a  contract  was 
made,  the  question  arises  whether  the  de- 
fendant is  liable  for  the  breach  of  it  We 
think  it  is  clear  that  be  is  not  liable.  The 
defendant  could  not  make  an  agreement 
affecting  the  collateral  or  the  notes  except  as 
an  officer  of  the  bank.  If  he  made  the  con- 
tract in  question  in  his  official  capacity  as 
cashier,  it  was  the  contract  of  the  bank;  and 
the  remedy  Is  against  the  bank,  and  not 
against  hira  personally.  The  plaintiff  must 
have  understood  that  he  was  dealing  with 
the  bank,  for  he  knew  that  the  bank  held 
the  note  and  collateral,  and  the  bank  alone 
could  release  them.  He  was  dealing  with  the 
bank  through  its  authorized  agent,  the  cash- 
ier. 

The  plaintiff  claims  tiiat  the  defendant 
bad  been  his  adviser.  Still  the  plaintiff 
must  have  known  that  the  defendant  could 
make  no  contract  touching  the  interest  and 
affairs  of  the  bank  except  In  his  official 
capacity.  If  the  trifling  matters  of  collect- 
ing rebate  of  interest  aud  Insurance  were 
outside  of  his  duties  as  cashier,  there  is  no 
claim  of  breach  of  duty  in  this  respect,  but 
the  charge  is  for  failure  to  apply  the  $6,* 
000  to  the  payment  of  the  note  for  that  sum. 
In  this  matter  he  would  only  act  as  the 
agent  of  the  bank.  If,  on  the  other  hand, 
as  the  plaintiff  says,  the  defendant  "volun- 
teered" to  make  the  arrangement,  be  was  to 
that  extent  the  plaintifTs  agent,  and  not  re- 
sponsible if  the  bank  would  not  do  what  the 
plaintiff  wanted.  There  is  no  evidence  of 
any  consideration  running  to  the  defendant 


to  support  the  contract  'with  him.  The  only 
consideration  shown  is  the  payment  to  the 
bank. 

In  either  view  the  plaintiff  shows  no  cause 
of  action  against  the  defendant.  While  it 
may  be  admitted,  as  plaintiff  claims,  that  an 
agent  may  make  himself  personally  Uable, 
we.  do  not  think  that  this  is  a  controlling 
question  in  the  case,  because  the  plaintiff 
ratified  and  adopted  what  was  done  by  the 
defendant  by  giving  the  note  of  April  8, 
1894,  for  $3,000.  At  that  time  he  knew  how 
the  money  had  been  applied,  and  knew  that 
the  stock  was  still  held  by  the  bank  as  a 
pledge,  and  testtBed  that  he  supposed  the 
defendant  was  acting  for  the  bank.  He  ac- 
cepted the  benefit  of  the  situation  by  an  ex- 
tension of  time  by  renewal  notes,  and  he 
cannot  ratify  a  contract  and  then  sue  for  its 
breach.  Before  signing  the  note  of  April  3, 
1894,  the  plaintiff  bad  received  a  full  state- 
ment of  the  application  of  the  $5,000,  show- 
ing a  payment  on  that  note  of  $1,400— $1,350 
from  the  sale  of  the  estate,  and  $50  paid  by' 
him— thus  reducing  the  note  to  $3,000.  The 
bank  demanded  payment,  and  the  new  note 
of  $3,600  was  given,  so  far  as  appears,  vrlth- 
out  objection  or  claim  of  breach  of  conti-act; 
all  the  stock  still  being  left  In  pledge,  and  the 
plaintiff  receiving  back  the  note  for  $5,000; 
the  others  having  been  previously  returned 
to  him.  For  two  years  afterwards  he  paid 
interest  on  this  note,  also  without  objection. 
Admitting  that  the  defendant  made  an  un- 
authorized application  of  the  money,  we  can 
hardly  conceive  of  a  clearer  case  of  ratifica- 
tion. 

The  plaintiff  says  that  he  was  forced  by 
his  circumstances  to  do  this,  and  by  the 
threat  of  the  defendant  to  foreclose  a  mort- 
gage which  he  held  on  personal  property  of 
the  plaintiff;  thus  claiming  that  he  acted 
under  a  sort  of  duress,  or  at  least  of  coer- 
cion. In  Dlspeau  v.  Fhrst  Nat.  Bank,  24  R. 
I.  570,  53  AU.  868,  this  court  said:  "It  Is 
neither  coercion  nor  duress  to  threaten  or  to 
do  what  one  has  a  right  to  da  Payment  of 
money,  even  upon  a  disputed  claim,  to  avoid 
a  pending  or  threatened  suit  or  sale,  when  a 
creditor  has  an  apparent  right  to  sue  or  sell, 
does  not  make  the  payment  voidable."  In 
that  case  we  also  held  that  repeated  pay- 
ments of  interest  and  the  r<xecution  of  a 
mortgage  on  an  agreed  amount  was  a  rat- 
ification of  all  previous  dealings.  The  same 
principle  applies  in  this  case.  Here,  as  also 
In  that  case,  the  plaintiff  had  ample  time  to 
bring  the  disputed  matters  to  adjudication. 
In  1893,  if  the  plaintiff's  stock  was  free  from 
pledge,  he  could  have  sued  for  it  If  he  had, 
quite  likely  the  bank  would  have  sued  on 
the  note.  Instead  of  taking  this  risk,  the 
plaintiff  accepted  extension  of  time,  and  ac- 
quiesced in  the  pledge  of  the  stock  until  he 
sold  it  and  paid  the  note  from  the  proceeds. 
From  anything  that  appears,  he  might  have 
done  this  in  the  first  place,  and  thus  avoided 
the  damage  which  he  alleges  from  the  de- 
tention of  the  stock  In  pledge. 
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The  plaintiff  claims  that  the  defendant,  be- 
ing secretary  of  the  Beporter  Company,  re- 
fused to  sign  a  transfer  of  the  stock  until  it 
was  offered  to  the  company,  according  to  the 
charter.  If  the  charter  So  provided,  the  of- 
fer should  have  been  made.  Sweetland  v. 
Quidneck  Oompany,  11  R.  I.  328.  If  there 
vras  no  such  provision,  the  defendant  might 
be  liable,  bat  upon  a  cause  of  action  quite 
distinct  from  that  in  this  declaration.  The 
fact,  however,  would  not  support  a  recovery 
on  this  declaration.  If,  as  appears  from  the 
evidence,  150  shares  were  pledged  on  the  $5,- 
000  note,  and  another  150  shares  were  pledg- 
ed oh  a  smaller  note,  which  was  paid  and 
returned,  it  could  make  no  difference  to  the 
plaintiff  which  block  of  shares  was  released, 
for  he  could  sell  one  as  well  as  the  other. 
Whichever  way  the  notes  were  paid,  only 
150  shares  were  released  from  idedge,  and 
the  same  amount  of  debt  reduced.  Under 
the  arrangement  as  stated  by  the  plaintiff, 
he  could  as  well  have  demanded  one  block 
of  the  stock  as  the  other,  both  being  of  the 
same  amount.  Instead  of  demanding  either 
block  of  stock,  and  knowing  that  the  bank 
claimed  both  as  a  pledge,  he  acquiesced  in 
the  claim,  gave  bis  note  accordingly,  and  paid 
interest  thereon  for  two  years.  This  conduct 
is  both  acquiescence  and  ratification. 

The  plaintiff  relies  upon  the  finding  of  the 
Jury  that  the  pledge  of  800  shares  of  stock 
was  not  on  the  note  for  |3,600  when  the 
plaintiff  signed  It.  It  is  true  that  the  plain- 
tiff first  testified  In  the  cross-examination  that 
the  300  shares  were  not  on  the  note;  but  he 
afterwards  testified  that  he  presumed  they 
were  pledged,  that  he  signed  the  note  with 
the  full  understanding  that  Mr.  Francis  held 
the  shares  for  the  bank,  that  he  would  not 
swear  whether  he  meant  to  pledge  the  shares 
or  not,  and  that  he  would  not  swear  that  the 
words  "300  shares  Woonsocket  Reporter  Co." 
were  not  on  the  note  when  he  signed  it 
This  testimony,  in  connection  with  the  de- 
fendant's assertion  that  the  shares  were 
pledged  on  the  note  when  it  was  made,  shows 
obviously  that  this  finding  was  against  the 
evidence. 

It  is  unnecessary  to  consider  the  excepticms 
presented  separately,  as  they  are  already  sub- 
stantially covered.  As  to  the  remarks  of 
counsel  to  the  Jury,  it  is  enough  to  say  that, 
while  in  several  particulars  they  were  far 
outside  of  the  case  and  the  line  of  proper 
argument.  In  view  of  the  conclusions  of  the 
court  further  reference  to'  them  Is  needless. 

Petition  for  new  trial  granted. 


(»  R.  I.  tt) 

DTDE  T.  UNION  E.  00. 

(Supreme  Court  of  Bhode  Island.    June  4, 

1903.) 

STREET  RAILROADS— INJURY  TO  PEDESTRIAN 
— PRBVI008  ACTS  OF  NEOLIOBNCE— ADMIS- 
8IBILITT   OF   BVIOENOS— HARMLESS  BRROR. 

1.  Evidence   in    an    action   by    a    pedestrian 
•gainst  a  street  railroad  for  injuries  that  de- 


fendant had  failed  to  ring  the  bell  on  tlie  car 
in  question  at  the  intersection  of  other  streets 
prior  to  the  time  of  the  accident  ia  improper. 

2.  Where  appellant's  liability  is  established  bo 
conclusively  as  to  make  a  new  trial  nnavaliing, 
the  admission  of  improper  evidence  ia  not 
ground  for  reversal. 

Action  by  George  U.  Dyer  against  the 
Union  Railroad  Company.  On  petition  for 
new  trial.    Denied. 

Argued  before  STINESS,  O.  J.,  and  TIL- 
lilNGHAST  and  BLODGETT,  JJ. 

John  W.  Hogan  and  Philip  S.  Knaoer,  for 
plaintiff.  David  S.  Baker  and  Lewis  A. 
Waterman,  for  defendant. 

PER  CURIAM.  The  court  Is  of  the  opin- 
ion that  evidence  as  to  the  failure  to  ring 
the  bell  on  the  car  In  question  at  the  inter- 
section of  other  streets  prior  to  the  time  of 
the  accident  was  not  proper.  AguUno  ▼.  R. 
Co.,  21  R.  I.  263,  43  AU.  63.  But  a  considera- 
tion of  the  evidence  shows  that  the  n%li- 
gence  of  the  defendant  was  so  clearly  estab- 
lished that  8  new  trial  would  be  of  no  avail, 
since  It  clearly  appears  that  the  plaintiff 
was  overtaken  from  the  rear  by  the  car  of 
the  defendant  company,  which  was  then  run- 
ning at  a  high  and  excessive  rate  of  speed. 
And  the  court  fails  to  find  that  the  damages 
awarded  were  excessive. 

Petition  for  new  trial  denied. 


(25  R.  I.  ta) 
ANDREWS  T.  O'REILLY. 
(Supreme  Court  of  Rhode  Island.    Hay  29, 
1803.) 

STOCKHOLDERS  —  LIABILITT  FOR  JITDOMBNT 
AGAINST  CORPORATION— ACTION  BT  JUDO- 
MBNT  CREDITOR  —  DECLARATION  —  SUFFI- 
CIENCT. 

1.  The  declaration  In  an  action  against  a 
stockholder  for  the  recovery  of  a  judgment 
against  the  corporation,  which  alleged  that  at 
the  time  of  the  rendition  of  the  judgment  tha 
corporation  was  insolvent,  and  did  not  have 
property  on  which  an  execution  could  have  been 
levied  for  the  satisfaction  of  the  judgment,  suffi- 
ciently showed  that  the  judgment  creditor  had 
exhau^ed  his  remedies  aeainst  the  corporation, 
without  the  averment  that  an  execution  had 
been  issued  on  the  judgment,  and  bad  been  re- 
turned unsatisfied. 

Acti<Mi  of  debt,  under  Gen.  Laws  1896,  c. 
180,  S  22,  by  Clarence  C.  Andrews,  adminis- 
trator, against  Francis  L.  O'Reilly.  Heard  on 
demurrer  to  declaration.  Demurrer  OTe^ 
ruled. 

Argued  before  STINESS,  0.  J.,  and  TIL* 
LINOHAST  and  DOUGLAS,  33. 

Edward  D.  Bassett,  for  plaintiff.  Gomstock 
&  Gardner,  for  defendant 

DOUGLAS,  3.  This  Is  an  action  of  debt, 
brought,  under  the  provisions  of  Gen.  Laws 
1896,  c  180,  I  22,  against  the  defendant,  as 
a  stockholder  of  the  Woonsocket  Opera 
House  Company,  which  is  alleged  to  be  a 
manufacturing  corporation,  upon  an  unsatis. 
fled  judgment  recovered  by  the  plaintiffs  In- 
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testate  against  said  company;  it  being  al- 
leged that  said  company  failed  to  make  the 
annual  return  prescribed  by  law  for  the  year 
1898.  The  declaration  further  alleges  that  at 
the  time  of  the  rendition  of  said -judgment 
the  said  corporation  was  Insolvent,  and  did 
not  have  proi)erty  upon  which  an  execution 
could  have  been  levied  for  the  satisfaction  of 
the  Judgment  obtained  against  it. 

The  defendant  demurs  to  the  declaration  on 
the  ground  that,  In  order  to  enforce  a  stock- 
holder's liability  against  the  defendant,  it  is 
necessary  to  show  that  an  execution  has  been 
taken  out  on  the  Judgment  against  the  corpo- 
ration, and  has  been  returned  unsatisfied, 
which  is  not  alleged.  The  plaintiff  contends 
that  this  Is  unnecessary.  He  asserts  that 
this  action  of  debt  Is  given  by  the  statute  In 
substitution  for  the  remedy  previously  exist- 
ing, of  levying  an  execution  issued  against 
the  corporation  directly  upon  the  property  of 
a  stockholder,  and  that  the  creditor,  imme- 
diately upon  obtaining  his  Judgment  against 
the  corporation,  may  issue  his  writ  against 
the  stockholder.  It  seems  that  this  view  was 
taken  by  the  court  in  Re  Pennlman,  11  R.  I. 
833.  The  court  was  divided  upon  the  ques- 
tion of  the  constitutionality  of  the  change  In 
the  law,  but  three  of  the  Judges  discuss  the 
new  provisions,  and  two  of  them  concur  in 
the  view  that  the  new  remedy  Is  available 
Immediately.  Judge  Potter  says  (page  S49): 
"It  leaves  his  property  open  to  attachment, 
and  his  person  to  arrest,  in  the  new  action 
which  it  gives  against  him  personally,  and 
interposes  no  delay  other  than  necessarily 
attends  all  litigations."  Judge  Stiness  (page 
351)  says  the  new  law  does  not  withdraw  any 
of  the  debtor's  property  from  the  obligation 
of  the  contract  "•  •  •  It  Is  liable  at 
once  to  be  levied  on  to  answer  to  the  Judg- 
ment against  the  corporation,"  etc.  Judge 
Durfee,  who  considered  the  alteration  of  the 
remedy  so  great  as  to  constitute  an  Impair- 
ment of  the  obligation  of  the  contract,  does 
not  hint  that  the  meaning  of  the  law  Is  differ- 
ent from  that  expressed  by  his  associates. 
It  does  not  seem  to  have  occurred  to  the  court 
that  the  change  of  relation  between  the  cor- 
poration and  the  stockholder  was  more  rad- 
ical in  this  respect  than  in  any  other.  Under 
the  old  law  the  stockholder  was  practically 
treated  as  a  copartner  with  the  corporation. 
After  the  alteration  he  very  soon  became  rec- 
ognized as  occupying  the  position  of  a  surety 
only,  and  as  such  became  entitled  to  have 
the  property  of  the  principal  debtor  first  ap- 
plied to  the  extinguishment  of  the  debt  In 
Third.  National  Bank  v.  Angell,-  18  R.  I.  1, 
2d  AtL  600,  this  principle  is  recognized  in  an 
action  of  debt  on  Judgment  In  Allen  v.  Ar- 
nold, 18  R.  I.  800,  31  Atl.  268,  it  la  directly 
decided  in  a  suit  In  equity,  and  the  reason 
assigned  Is  "that  the  primary  liability  is  that 
of  the  corporation,  that  of  the  stockholders 
being  merely  secondary"— a  reason  applying 
aa  well  to  the  action  at  law  as  the  suit  in 
eqoity.  These  case*  have  been  uniformly  fol- 
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lowed  since  they  were  decided.  Kllton,  War- 
ren &  Co.  V.  Prov.  Tool  C!o.,  22  R.  L  606, 
610-612,  48  AtL  1039,  whidi  was  a  suit  in 
equity;  Elsbree  v.  Burt,  24  R.  L  822,  53  Atl. 
60,  which  was  an  action  of  debt 

The  rule,  then,  may  be  considered  as  set- 
tled that  neither  the  suit  In  equity  nor  the 
action  at  law  to  enforce  the  stockholder's 
liability  can  be  commenced  until  the  creditor 
has  exhausted  his  remedies  against  the  cor- 
poration. Up  to  this  point  the  parties  do  not 
seriously  disagree,  but  here  they  differ.  The 
defendant  contends  that  the  plaintiff  has  not 
exhausted  bis  remedy  until  be  has  given  his 
execution  to  the  sheriff  to  levy,  and  received 
it  back,  with  the  return  nulla  bona.  The 
plaintiff  argues  that  his  remedy  is  exhausted 
when  It  appears  by  any  other  proof,  as  well 
as  by  the  sheriff's  return,  that  the  corpora- 
tion Is  insolvent  and  has  no  property  which 
can  be  taken  In  execution.  The  decisions  of 
this  court  In  the  somewhat  analogous  cases 
of  creditors'  bills  brought  to  reach  equitable 
assets  emphasize  the  question,  but  do  not 
answer  It  Thus  it  is  said  in  Glnn  v.  Brown, 
14  R.  I.  524,  527:  "The  reason  of  the  rule 
requiring  Judgment  to  be  obtained  at  law  Is 
that  legal  claims  are  properly  cognizable  in 
the  first  Instance  only  In  courts  of  law.  Mere 
Insolvency,  therefore,  does  not  dispense  with 
the  necessity  of  obtaining  a  Judgment  before 
a  resort  to  equity.  Whether  or  not  It  will 
dispense  with  the  necessity  for  the  Issue  and 
return  of  an  execution  is  a  question  upon 
which  the  cases  are  confilcting.".  In  Stone  v. 
Westcott  18  B.  L  617,  28  Atl.  662,  It  was 
not  alleged  that  the  defendant  was  Insolvent 
In  First  Nat.  Bank  of  Sbreveport  v.  Randall, 
20  R.  I.  319,  38  Atl.  1055,  the  court  say: 
"We  regard  the  rule  as  settled  In  this  state 
that  the  best  and  conclusive  evidence  that 
the  debtor  has  no  other  property  Is  the  re- 
turn of  an  execution  unsatisfied."  While 
these  decisions  apply  the  rule  with  great 
strictness,  they  do  not  say  that,  where  the 
best  evidence  is  not  attainable,  secondary  evi- 
dence may  not  be  admitted.  Neither  do  they 
apply  directly  as  precedents  to  the  question 
before  us.  In  these  cases,  as  in  the  case  at 
bar,  the  question  is  whether  legal  remedies 
have  been  exhausted,  but  the  Inquiry  is  made 
for  a  different  purpose.  Where  the  general 
equity  Jurisdiction  is  inv<^ed  to  supplement 
the  common-law  Jurisdiction,  allegations  of 
diligence  in  the  primary  use  of  legal  remedies 
may  be  required  which  are  not  necessary  In 
a  declaration  at  common  law,  or  where  the 
resort  to  equity  is  given  by  the  statute. 

We  think,  in  the  action  to  enforce  the 
stockholder's  liability,  it  Is  anffldent  to  al- 
lege that  the  creditor  has  exhausted  all  rem- 
edies which  could  have  been  fruitful,  and  not 
necessarily  all  remedies  of  mere  form.  The 
remedy  of  attempted  levy  of  an  execution, 
when  it  is  certain  In  advance  that  nothing 
can  come  of  it,  is  not  required  by  ,the  reason 
of  the  rule.  The  plaintiff  here  has  alleged 
that  a  Judgment  against  the  corporation  is 
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tmsatisfled  because  the  corporation  Is  insol- 
vent and  has  no  property  on  which  an  exe- 
cntion  can  be  levied.  If  he  proves  this  at 
the  trial,  why  should  he  not  recover  his  debt 
of  the  stockholder?  The  best  and  conclusive 
proof  of  the  fact  that  the  corporation  has  no 
property  Is  the  return  of  an  officer  to  that 
effect,  but  he  may  be  able  to  offer  other 
proof  which  will  be  convincing.  The  thing 
involved  is  the  Impossibility  of  recovering  the 
Judgment  from  the  principal  debtor.  The 
means  by  which  this  impossibility  is  demon- 
strated are  of  minor  consequence.  Even 
where  the  statute  expressly  provided  that  "no 
suit  shall  be  brought  against  any  stockholder," 
etc.,  "until  an  execution  against  the  company 
has  been  returned  unsatisfied  in  whole  or  in 
part,"  It  was  held  by  the  Supreme  Court  of 
the  United  States  in  Flash  v.  Conn.,  109  U. 
S.  371,  3  Sup.  Ct  263,  27  L.  Ed.  966,  follow- 
ing Shelllngton  v.  Howland,  53  N.  T.  371, 
that  an  adjudication  In  bankruptcy  of  the 
company  excused  a  compliance  with  this  con- 
dition. Mr.  Justice  Woods,  who  delivered 
the  opinion,  says  (page  380,  109  U.  S.,  page 
269,  3  Sup.  Ct,  27  L.  Ed.  966):  "The  object 
of  section  24  was  to  compel  the  creditor  to 
exhaust  the  assets  of  the  company  before 
seeking  to  enforce  the  liability  of  the  stock- 
holder. When  the  declaration  shows  that  this 
was  done,  and  that  a  literal  performance  of 
the  condition  would  have  been  vain  and  fruit- 
less, the  performance  of  the  condition  may 
well  be  held  to  have  been  excused.  "Pro- 
ceedings against  the  corporation  are  not  re- 
qiiired  as  a  condition  precedent  to  the  right 
to  charge  the  shareholders  individually,  when 
they  would  be  Impossible  or  nugatory."  Mor- 
awetz.  Private  Corp.  {  883;  Cook  on  Stock  & 
Stockholders,  S  219,  p.  281,  note  2,  and  cases 
cited.  In  De  Camp  v.  Levoy,  19  Ohio  Clr.  Ct. 
R.  335,  where  the  petition  contained  an  aver- 
ment tiiat  "the  said  company  Is  utterly  insol- 
vent, and  has  no  assets  of  any  description 
whatever,  real  or  personal,  on  which  an  exe- 
cution could  be  levied,  or  out  of  which  the 
said  debt  to  the  plaintiffs  could  be  satisfied," 
the  court  say:  "It  would  seem,  therefore,  to 
be  unnecessary  and  futile  to  require  the  plain- 
tiffs to  first  obtain  judgment  and  Issue  an  exe- 
cution before  proceeding  against  the  stock- 
holders." Younglove  v.  Lime  Co.,  40  Ohio 
St.  663,  33  N.  E.  234. 
The  demurrer  is  overruled. 

(09  K.  J.  U  SUO 

OOEBEL  V.  POMBROT  BROS.  CO. 

(Supreme  Court  of  New  Jersey.    Aug.  17,  1903.) 

MASTER    ANP    SKRV ANT-CONTRACT    OP    BM- 
PLOYMENT— BREACH— DAMAGES- 
VERDICT— BVIDBNCK. 
1.  Where,  in  an  action  for  breach  of  a  con- 
tract of  employment,  plaintiff's  efforts  after  dis- 
charge to  obtain  other  employment  were  inter- 
mittent,  and  not  during  the  whole  unexpired 
period  of  the  contract,  a  verdict  in  favor  of 
plaintiff  for  the  whole  amount  of  compensation 
prescribed  by  the  contract  for  such  period  was 
excessive  and  contrary  to  the  weight  of   evi- 
lence. 


Action  by  George  H.  Ooebd  against  the 
Pomeroy  Bros.  Company  for  breach  of  a  con- 
tract of  employment  On  rule  to  show  cause 
why  a  new  trial  should  not  be  granted.  Rule 
made  absolute. 

Argued  February  term,  1903,  before 
GUMMERE,  a  J.,  and  PITNET  and  FORT, 
JJ. 

Watson  &  Watson,  for  plaintiff.  (Salla- 
gher,  Kirkpatrick  &  Brower,  for  defendant 

FORT,  J.  This  is  an  action  for  breach  of 
a  contract  of  hiring.  While,  upon  the  plain- 
tiff's case,  it  may  be  that  no  breach  of  tlie 
contract  of  hiring,  for  one  year,  was  proved 
to  Iiave  occurred,  yet  there  was  no  motion 
to  nonsuit  for  that  reason,  and  the  defend- 
ant's proof  makes  clear  the  discharge  of  the 
plaintiff  before  the  end  of  the  year.  The 
contract  between  the  plaintiff  and  defend- 
ant was  for  the  services  of  the  plaintitf  as 
a  salesman  from  January  1,  1901,  to  January 
1,  1902.  He  was  discharged  July  12,  1901, 
and  the  jury  have  found  that  the  discbarge 
was  without  cause.  A  careful  reading  of 
the  clear  and  forceful  charge  of  the  Chi^ 
Justice  leaves  no  room  to  question  the  fact 
that  the  case  was  submitted  to  the  jury 
upon  correct  legal  principles. 

Under  the  contract  as  proven,  the  plaintifl 
was  to  have  $14  per  week,  and  2  per  centnm 
commission  on  all  sales  to  new  costomen 
whom  he  secured,  and  certain  small  bonns 
items  under  special  conditions.  The  verdict 
In  the  case  is  for  $397.88,  and  this  after  de- 
ducting two  undisputed  items  of  credit- 
one  of  $17,  and  a  note  of  $267.50.  That  wu 
practically  allowing  the  plaintifl  $682.38. 
This  was  equal  to  the  whole  amount  of  tal« 
claim  for  the  whole  unrun  period  of  bis  con- 
tract. Including  the  full  bonus.  This  would 
be  proper  if  the  proof  would  justify  a  find- 
ing that  the  plaintiff  bad  made  reasonably 
earnest  efforts  to  secure  other  employment 
aftar  the  breach  of  his  contract  by  the  de- 
fendant TUs  we  do  not  think  the  evidence 
warranted  the  jury  in  finding.  It  is  quite 
clear  that  his  efforts  In  this  direction  were 
intermittent,  and  not,  during  the  whole  pe- 
riod, of  such  a  character  as  is  requisite  to 
entitle  him  to  the  full  recovery  for  the  whole 
unrun  period  of  the  contract 

We  think  the  verdict  in  the  case  Is  ex- 
cessive and  should  be  reduced  to  $200,  and 
unless  the  plaintiff  will  elect  to  so  reduce  it 
the  rule  will  be  made  absolute. 


anu.  3.U  cm 

STATE  ex  lel.  SEARING  r.  CLARE. 
STATE  ex  r^  MINDERMANN  v.  TILLYEB. 

(Supreme  Court  of  New  Jersey.    Aug.  12,  1903.) 

OFFICERS— RIGHT  TO  OFFICE-DETERMINA- 
TION—TRIAtr-MANDAMUS. 

1.  Mandamus  will  not  be'  granted  to  compel 
the  surrender  of  a  public  office  where  relator'i 
right  to  the  office  presents  a  debatable  questioo 
of  law. 
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Mandamus  by  tbe  etate,  on  relation  of  Ed- 
ward M.  Searing,  against  Edward  D.  Clark, 
and  on  relation  of  F.  W.  E.  Mlndermann 
against  Lorenzo  D.  XUlyer.  Applications  de- 
nied. 

Argaed  Jnne  term,  1903,  before  GABRI- 
SON  and  SWAYZE,  JJ, 

B.  W.  ElUcott,  for  relators.  Wlllard  W. 
Cutler,  for  respondents. 

PER  GtJRIAM.  In  eacb  of  these  cases  the 
relator  applies  for  a  writ  of  mandamus  upon 
tbe  ground  that  his  right  to  it  by  Tirtne  of 
bis  office  is  clear.  The  tei^mony  shows  that 
a  contrary  right  is  set  up  by  the  defendants. 
This  question  of  right,  Tis.,  the  title  to  tbe 
office  in  each  case,  has  been  argued  before 
us.  It  presents  a  debatable  question  of  law. 
Sd  long  as  this  question  is  unsettled  the 
rigbt  of  the  relator  to  a  writ  of  mandamus 
cannot  be  said  to  be  clear.  Tbe  contest  be- 
tween these  individuals  over  the  right  to  the 
office  which  each  claims  cannot  be  settled 
in  tbls  proceeding.  The  town  of  Dover  is 
not  a  party,  and  hence  no  question  concern- 
ing Its  rights  are  considered. 

Tbe  relator's  application  In  eaCb  case  la 
denied,  with  costs. 


FRANK  T.  PENNSYLVANIA  R.  CO. 

(Supreme  Court  of  New  Jersey.    July  27,  1903.) 

RAILROADS-INJURIES  AT  CROSSINOS-SIQNALS 

—EVIDENCE— VERDICT— DAMAGES 

— EXCESSIVBNESS. 

1.  Where,  in  an  action  tor  death  at  a  railroad 
crossing,  the  negligence  alleged  was  defendant's 
failure  to  give  statutory  signals  by  ringing  the 
locomotiTe  bell,  and  the  evidence  that  the  bell 
was  rnng  was  clear  and  positive,  and  the  only 
evidence  to  the  contrary,  except  certain  wit- 
nesses whose  attention  was  not  aroused,  was 
the  testimony  of  one  witness,  whose  testimony 
was  seiionsly  discredited,  a  verdict  finding  that 
the  bell  was  not  rang  was  contrary  to  the  evi- 
dence. 

2.  In  an  action  for  death,  a  verdict  awarding 
$10,000  was  so  grossly  excessive  as  to  warrant 
an  inference  of  prejudice  on  the  part  of  the 
jury. 

Action  by  Ida  Frank,  as  administratrix  of 
the  estate  of  Jacob  Frank,  deceased,  against 
the  Pennsylvania  Railroad  Company.  On 
motion  to  show  cause  why  a  new  trial  should 
not  be  granted.    Rule  absolute. 

Argued  February  term,  1903,  before  GUM- 
MERE,  C.  J.,  and  FORT  and  PITNEY,  JJ. 

Benjamin  M.  Weintieig  and  Samuel  Ka- 
llsch,  for  plaintiff.  Vredenburgh,  Wall  & 
Van  Winkle,  for  defendant 


PER  CURIAM.  This  was  a  crossing  acci- 
dent We  think  the  verdict  is  against  the 
clear  weight  of  the  evidence  upon  tbe  ques- 
tloD  of  tbe  failnie  of  defendant* a  employte 


to  give  tbe  statutory  signal  by  ringing  the 
locomotive  bell.  The  evidence  that  the  bell 
was  rung  was  clear  and  positive,  and  pro- 
ceeded from  the  mouths  of  numerous  wit- 
nesses, all  of  whom  must  be  guilty  of  de- 
liberate perjury,  if  In  fact  the  bell  was  not 
rung.  The  evidence  to  the  contrary,  except 
that  of  Burke,  proceeded  from  witnesses 
whose  attention  was  not  aroused.  Burke  tes- 
tifies that  he  listened  and  failed  to  hear  a 
bell,  but  his  testimony  is  seriously  discredited. 
We  think,  also,  that  there  was  strong  evi- 
dence of  negligence  on  the  part  of  the  plain- 
tlfTs  Intestate. 

Tbe  damages  awarded  ($10,000)  are  so 
grossly  excessive  as  to  confirm  tbe  view  that 
the  jury  was  prejudiced. 

The  rule  to  show  cause  will  be  made  ab- 
solute: 


PRANK  T.  PENNSYLVANIA  B.  00. 
(Snpieme  Court  of  New  Jersey.    July  27, 1008.) 

RAILROADS— INJURIES  AT  CROSSING— SIONAtS 
— RINOINO   BELL— EVIDENCE— VERDICT. 

1.  Where,  in  an  action  for  death  at  a  railroad 
crossing,  the  negligence  alleged  was  defendant's 
failure  to  give  the  statutory  signal  by  ringing 
the  bell,  and  there  was  poritive  evidence  by 
numerous  witnesses  that  the  bell  was  rung,  and 
the  only  evidence  to  the  contrary  was  from 
witnesses  whose  attention  had  not  been  arous- 
ed, except  one.  who  testified  that  he  listened 
and  failed  to  hear  the  bell,  bat  whose  testi- 
mony was  seriously  discredited,  a  verdict  find- 
ing that  the  bell  was  not  rung  was  contrary  to 
the  evidence. 

Action  by  Samuel  Frank,  by  bis  next 
friend,  against  the  Pennsylvania  Railroad 
Company.  On  rule  to  show  cause  why  a 
new  trial  should  not  be  granted.  Rule  ab- 
solute. 

Argued  February  term,  1908,  before  GUM- 
MERE,  C.  J.,  and  FORT  and  PITNEY,  JJ. 

Benjamin  M.  Weinberg,  for  plaintiff,  Vre- 
denbnrgh.  Wall  &  Van  Winkle,  for  defend- 
ant 

PER  CURIAM.  This  was  a  crossing  acci- 
dent We  think  the  verdict  Is  against  the 
clear  weight  of  the  evidence  upon  the  ques- 
tion of  the  failure  of  defendant's  employes 
to  give  the  statutory  signal  by  ringing  tbe 
locomotive  belt  Tbe  evidence  that  the  bell 
was  rung  was  clear  and  positive,  and  pro- 
ceeded from  the  mouths  of  numerous  wit- 
nesses, all  of  whom  must  be  guilty  of  delib- 
erate perjury  if  in  fact  the  bell  was  not 
rung.  Tbe  evidence  to  tbe  contrary,  except 
that  of  Burke,  proceeded  from  witnesses 
whose  attention  was  not  aroused.  Burke  tes- 
tifies tiiat  he  listened  and  failed  to  hear  a 
bell,  but  bis  testimony  is  seriously  discred- 
ited. 

Tbe  mle  to  >bow  caoae  will  be  made  al>> 
■ointe. 
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TBUITT  et  al.  v.  DABNBIX  et  aL 

(Conrt  of  Chancsry  of  New  Jersey.   July  29. 
1903.) 

ATTORNBT    AND    CUBNT— SUIT    FOR    FEB&- 

PRELIMINARY  NOTICK— ENFORCEMENT  OF 

JUDOUBNT— RESTRAINT  IN  EQUITY. 

Attorneys  at  law  conceived  that  their  non> 
resident  dients  were  indebted  to  them  for  al- 
leged services.  The  attorneys  did  not  state  to 
their  clients  the  nature  of  the  services  and  the 
amonnt  of  fees  demanded,  nor  did  they  serve 
their  clients  with  a  copy  of  a  taxed  bill  of  such 
fees.  The  clients  did  not  know  that  any  such 
bill  was  claimed,  and  deny  that  they  owe  any- 
thing to  their  attorneys.  The  latter  issaed  a 
foreign  attachment  against  their  clients  for  the 
alleged  debt,  but  gave  their  clients  no  notice  of 
that  fact.  The  clients  had  no  knowledge  of  the 
iittachment  suit,  and  therefore  made  no  de- 
fense. Judgment  on  the  attachment  was  en- 
tered against  the  clients  in  favor  of  the  attor- 
neys for  the  sum  claimed  by  them.  After  the 
judgment  was  entered,  the  clients  were,  for  the 
£rst  time,  informed  by  their  attorneys  that  suit 
had  been  brought  and  iudgment  entered  against 
Ihem.  The  clients  applied  to  the  law  court  in 
which  judgment  had  been  entered,  and  were 
refused  relief  on  the  ground  that  the  court  bad 
no  power  to  grant  it.  The  attorneys  were 
^bout  to  sell  under  the  attachment  judgment 
the  property  which  their  clients  bad  pat  in 
their  charge.    Held: 

1.  The  attorneys  we^e  obliged  by  section  12 
of  the  practice  act  (Gen.-  St.  p.  2535)  to  serve 
upon  their  clients  a  taxed  bill  of  their  fees,  etc., 
before  suit 

2.  It  was  their  duty  as  attorneys  to  have 
made  known  to  their  clients  that  the  attach- 
ment was  sued  out  and  pending. 

3.  The  omission  of  the  attorneys  to  demand 
itheir  fee  by  a  bill  of  items,  etc.,  before  suit, 
and  to  notify  their  clients  of  the  attachment, 
entitles  the  dients  to  the  aid  of  this  court  to  en- 
Join  the  sale  or  other  proceedings  under  the  at- 
'.tachment  judgment  until  they  be  let  in  to  de- 
fend that  suit  on  its  merits. 

(Syllalras  by  Che  Court) 

Suit  by  Mary  T.  Traltt  and  others  against 
Albert  H.  Darnell  and  others.  Application 
ior  preliminary  injunction.  On  bill,  affida- 
vits, and  answering  affidavits.  Injunction  1ft- 
eued. 

The  bill  in  this  case  Is  filed  by  Maty  T. 
Tmltt  and  others,  owners  of  a  hotel  in  At- 
lantic City  called  the  "Hotel  De  Ville,"  and 
•Oft  tbe  furniture,  goods,  and  chattels  tberein 
contained,  and  seeks  to  restrain  the  defend- 
ant Albeit  EL  Darnell  from  selling  that  pro{»- 
-erty  under  a  judgment  in  attachment  entered 
by  him  In  Atlantic  coonty  circuit  court 
against  tbe  complainants  for  fees  alleged  to 
be  due  him  from  them  for  services  aa  their 
attorney  at  law.  The  complainants  allege 
that  about  June  1,  1901,  they  were  the  hold- 
ers ct  a  mortgage  against  the  hotel  above 
mentlcmed,  and  also  of  a  mortgage  upon  the 
goods  and  chattels  contained  In  it;  that  one 
of  the  complainants  employed  one  John  0. 
Sims  and  the  defendant  Albert  H.  Darnell, 
who  were  then  partners  as  attorneys  at  law, 
to  collect  the  amount  due  on  the  real  estate 
mortg^age;  that  afterwards  the  other  com- 
plainants, who  had  originally  employed  an- 
•other  attorney,  accepted  81ms  &  Darnell  to 
■SiCt  for  them,  in  conjunction  with  Mr.  Gange- 


wer,  the  complainants'  solldtor  In  tbe  present 
cause.  Sims  &  Darnell,  acting  for  tbe  com- 
plainants, filed  a  bill  to  foreclose  tbe  chatty 
mortgage,  and  obtained  a  sale  of  the  chattels 
for  $1,500,  or  thereabouts,  and  also  filed  an 
answer  to  a  bill  filed  by  one  Phillips,  fore- 
closing a  previous  mortgage  on  the  real  es- 
tate, which  answer  set  up  tbe  mortgage  of 
the  complainants  as  a  lien,  eta  The  amoimt 
due  to  the  complainants  on  their  real  estate 
mortgage  was  In  the  neighborhood  of  $28,- 
000,  which  was  subject  to  the  prevloiu  lien 
of  Mr.  Phillips,  and  also  to  a  mortgagei 
for  $10,000  held  by  the  estate  of  one  Myers. 
Tbe  complainants,  Truitt  and  others,  bought 
In  the  hotel  under  Phillips'  foredosure,  and 
found  much  difficulty  In  raising  the  money 
necessary  to  meet  tbe  prior  obligations,  but 
finally  did  so,  and  claim  to  have  paid  over 
to  their  attorneys,  Sims  &  Darnell,  for  dis- 
bursement, various  sums  at  difFerent  times, 
amounting  to  about  $12,000.  They  allege  that 
they  endeavored  to  obtidn  from  Sims  &  Dar- 
nell a  statement  of  their  disbursements  of 
these  mcmeys,  and  finally,  about  July  15, 
1902,  received  two  statements,  copies  of 
which  are  annexed  to  the  bill.  The  last  of 
them  concludes  with  this  Item:  "BaL  due 
Sims  and  Darnell  $401.29,  with  fee  to  be 
added."  They  contain  no  statement  of  tbe 
amount  of  tbe  "fee  to  be  added,"  nor  do 
they  disclose  for  what  service  it  should  be 
charged.  The  complainants'  affidavits  deny 
that  the  services  named  In  the  statements 
were  in  fact  rendered,  by  Messrs.  Sims  & 
Darnell;  deny  that  the  claimed  $401.29  was 
owing  to  them;  allege  that  no  dlsdosure  has 
been  made  of  what  amount  was  dalmed  as 
"fee  to  be  added,"  or  for  what  services,  and 
declare  that  the  complainants  are  not  Indebt- 
ed to  Sims  &  Darnell  In  any  sum.  Tbe  nec- 
essary Inference  from  these  affidavits  is  that, 
when  the  accounts  between  tbe  parties  are 
properly  stated,  Sims  &  Darnell  will  be  fomid 
Indebted  to  the  complainants.  No  settlement 
of  tbe  accounts  between  the  parties  was  had, 
nor  was  there  any  breach  of  their  pleasant 
relations.  The  complainants  bad  no  reas<» 
to  believe  that  Messrs.  Sims  &  Darnell  con- 
templated any  hoetile  action.  On  August  26, 
1002,  Messrs.  Sims  &  Darnell  issued  against 
the  complainants  a  foreign  attachment  out  of 
Atlantic  circuit  court,  upon  affidavit  filed, 
claiming  that  the  complainants  (defendants 
In  tbe  attachment)  were  Indebted  to  them  in 
the  sum  of  $2,602.48  for  services  rendered  by 
tbe  affiants  to  the  complainantB.  Messrs. 
Sims  &  Darnell  caused  the  attachment  to  be 
levied  upon  the  Hotel  De  Ville,  the  property 
of  their  clients,  tbe  complainants.  The  -writ 
was  returned  August  28, 1002,  and  an  auditor 
appointed,  before  whom  the  defendant  Albert 
H.  Darnell  filed  as  proof  of  the  claim  of  Sims 
&  Darnell  the  following  affidavit: . 

"State  of  New  Jersey,  County  of  Atlantic 
— ss.:  Albert  H.  Darnell,  being  duly  sworn 
according  to  law,  on  his  oath  says  that  he 
la  of  tbe  late  firm  of  81ms  &  Darnell,  lately 
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composed  ot  Jobs  C  Blrna  and  deponent,  said 
John  G.  StauB  having  departed  this  life;  that 
there  la  dne  said  late  firm  from  the  defend- 
ants the  anm  pt  two  thousand  six  hundred 
and  seven  dollars  and  thirty-seven  cents, 
which  sum  Is  made  up  as  follows: 

Conunisaion  on  loan,  $40,000 f   SOU  00 

Fee  for  condnctlng  foreclosnre  salt, 
Bilary  T.  Truitt  v.  May  W.  Trnltt 
et  al.,  and  defending  foreclosare 
suit,  Arvlne  H.  Phillips  v.  May 
W.  Trnltt  et  al.,  and  lor  services 
rendered  in  general  management 
of  defendants'  property  in  Atlantic 
City  from  May  13,  1901,  to  Oct. 
16.  1902  ....7.........? 2,200  00 


By  cash 


Cr. 


«3,000  00 
382  63 


|2,«07  8T 
"Albert  H.  Darnell. 

"Sworn  and  snbscrlhed  to  this  13th  day  of 
Jannary,  A.  D.  1903,  before  me,  Harry  I. 
Baup,  Notary  Public." 

On  this  proof  the  auditor  reported  that 
there  was  due  to  Darnell,  surviving  plaintiff 
in  the  attachment  suit,  the  sum  of  $2,607.37. 
Judgment  was  entered  upon  the  auditor's  re- 
port on  February  2,  1903,  and  Mr.  Darnell— 
the  surviving  plaintiff  In  the  attachment— un- 
der It  advertised  for  sale  not  only  the  Hotel 
De  VUIe,  which  was  s^teed  under  the  attach- 
ment, but  also  the  furniture  contained  there- 
in, which  does  not  appear  to  have  been  In- 
eluded  In  the  original  attachment  levy,  and 
was  about  to  dispose  of  both  by  public  sale. 

The  complainants'  affidavits  show  that  no 
claim  was  ever  made  to  them  by  their  at- 
torneys, Messrs.  Shns  &  Darnell,  that  thejr 
owed  them  $2,607.37,  or  any  such  sum,  nor 
has  any  statement  ever  been  made  to  them 
showing  for  what  service  such  a  fee  was 
claimed.  The  issuing  of  the  attachment 
which  Sims  &  Darnell  took  out  against  their 
clients  (the  complainants  in  this  suit)  was 
not  In  any  way  disclosed  to  .the  latter.  Dur- 
ing the  period  of  time  that  tbe  attachment 
was  pending,  the  complainants,  and  those 
who  acted  for  them  in  their  business  with 
Sims  &  Darnell,  frequently  met  Sims  or 
Darnell,  but  nothing  was  said  by  either  as 
to  fees  dne,  or  attachment  therefor  pending. 
After  Judgment  had  been  finally  entered  on 
tbe  attachment,  the  attorney  of  Mr.  Darnell, 
tbe  sarviving  plaintiff  in  the  attachment 
suit,  made  known  to  the  complainants  the 
fact  that  on  an  attachment  suit  a  Judgment 
bad  been  obtained  against  them,  and  invited 
them  to  pay  it  The  complainants  then  ap- 
plied to  the  circuit  court  Judge  for  relief, 
asking  that  the  attachment  Judgment  be 
opened,  and  they  be  let  In  to  contest  with 
their  lawyers  tbe  Justice  of  their  claims. 
The  circuit  court  Jndge  refused  to  let  them 
In  to  defend  the  attachment  suit,  on  the 
ground  that  tbe  circuit  court  had  full  judicial 
power  only  over  common-law  procedures, 
and  that  It  had  no  authority  to  control  Judg- 
ments entered  under  special  statutory  pro- 


ceedings, where  tbe  statutory  requirements . 
had  been  observed.  The  complainants  tiien 
filed  their  bill  of  complaint  in  this  cause,  and 
now,  by  their  bill,  and  an  amendment  to  its 
prayer,  ask  a  preliminary  injunction  re- 
straining Mr.  Darnell  from  sale  or  further 
proceedings  under  the  attachment  Judgment 
until  be  shall  open  the  same  and  let  the  com- 
plainants In  to  defend  that  suit.  An  order 
was  allowed  that  the  defendant  Darnell 
show  cause  why  he  should  not  be  restrain- 
ed from  further  prosecuting  the  attachment 
suit,  and  tbe  auditor  from  selling  tbe  com- 
plainants' hotel,  etc.,  under  the  attachment 
On  tbe  coming  In  of  the  order  tbe  defendant 
Darnell  filed  no  answer,  but  submitted  his 
own  affidavit,  and  copies  of  powers  of  at- 
torney and  letters,  as  his  showing  of  cause 
against  tbe  allowance  of  a  preliminary  in- 
junction restraining  him  from  selling  the 
complainants'  hotel  and  its  equipment  The 
defendant's  affidavit  does  not  contradict  the 
complainants'  claim  that  the  only  bill  ever 
rendered  to  the  complainants  for  services 
was  that  which  claimed  $401.29  and  "fee  to 
be  added."  Nor  does  he  show  that  at  or 
before  the  time  when  the  suit  in  attachment 
was  brought  for  $2,602.48  the  complainants 
bad  ever  been  asked  to  pay  that  sum,  or  that 
they  in  any  manner  knew  that  Messrs.  Sims 
&  Darnell  demanded  any  such  fee.  He 
states  that  "no  specific  sum  for  services, 
aside  from  commission  for  negotiating  the 
loans,  was  ever  mentioned."  He  does  not 
deny  that  tbe  complainants  were  ignorant 
of  all  the  proceedings  in  attachment  until 
after  Judgment  had  been  entered,  and  they 
thus  precluded  from  making  any  defense. 
Mr.  Darnell  declares  that  the  steps  in  the 
attachment  proceeding  were  regularly  taken; 
that  the  "firm  of  Sims  &  Darnell  were  rie- 
tained  by  complainants  to  represent  tbem  In 
a  number  of  matters  In  relation  to  the  prem- 
ises described  in  their  bill,  and  that  said 
services  continued  over  a  period  from  about 
May  1,  1801,  to  August  1,  1902";  and  that 
"at  the  time  of  issuing  the  said  attachment 
said  firm  (Sims  &  DameD]  bad  no  unsettled 
matters  with  complainants,  oOier  than  the 
bUl  of  said  firm."  The  rest  of  the  defend- 
ant's affidavit  Is  a  recital  of  services  render- 
ed to  the  complainants,  which  he  claims  en- 
title him  to  the  $2,607.37  for  which  the  at- 
tachment Judgment  was  entered. 

A.  K.  Oangewer,  for  complainants.  0.  L. 
Cole,  for  defendant 

QRET,  v.  0.  (after  stating  the  facts).  The 
defendant  la -the  surviving  member  of  tbe 
firm  of  Sims  &  Darnell,  attorneys  at  law,  re- 
siding In  Atlantic  City.  The  complainants 
are  four  women  living  in  Philadelphia.  Sims 
ft  Darnell  had  acted  as  their  attorneys  in 
various  suits  and  matters  at  law.  The  com- 
plainants assert  that  Sims  ft  Darnell  were 
their  employed  attorneys  at  the  very  time 
they  began  the  attachment  suit  and  con- 
tinued to  be  while  thej  wer^  unknown  to 
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the  complainants,  pressing  It  to  Judgment 
The  defendant  Darnell  declares  that  -vrben 
the  writ  was  Issued  there  were  no  unsettled 
matters  between  them,  other  than  the  un- 
paid bill.  As  this  amount  of  the  alleged 
debt  was  never  agreed  upon  between  the 
parties,  and  was  not,  in  the  nature  of  the 
case,  ascertainable  by  mere  computation.  It 
is  not  Quite  clear  that  the  plaintlfts  in  at- 
tachment might  lawfully  by  tbelr  own  ex 
parte  oath  fix  the  amount  of  their  compensa- 
tion with  that  certainty  which  an  'attach- 
ment proceeding  requires.  This  case  does 
not.  In  this  court,  raise  this  question.  The 
atadavit  of  Mr.  Darnell  filed  before  the  au- 
ditor, above  recited  in  full,  declares  that 
there  is  due  the  firm  of  Sims  &  Darnell  from 
the  complainants  in  this  suit,  "for  services 
rendered  In  the  general  management  of  de- 
fendants' property  In  Atlantic  City  from  May 
13,  1901,  to  October  15,  1002,"  etc.  The  at- 
tachment was  Issued  on  August  26,  1902. 
Counsel  for  the  defendant  strenuously  Insists 
that  this  date  (October  15,  1902)  ought  to 
have  been  October  15,  1901;  that  in  fact  the 
services  of  Mr.  Darnell  to  the  complainants 
ended  in  October  of  1901,  and  not  in  1902. 
The  defendant  has  been  served  with  a  copy 
of  his  aflJdavit  containing  the  statement  that 
his  services  ended  October  15,  1902.  If  he 
denies  the  accuracy  of  the  complainants' 
copy,  be  should  have  produced  the  original, 
or  a  sworn  copy  of  it  He  cannot  be  per- 
mitted to  contradict  the  proof  that  It  pre- 
sents by  a  mere  parol  statement  contradict- 
ing it.  Upon  examining  all  the  proofs,  I  am 
satisfied,  not  only  that  the  copy  of  Mr.  Dar- 
nell's affidavit  annexed  to  the  bill  of  com- 
plainant is  correct,  but  that  he  did  in  fact 
continue  to  be  In  the  service  of  the  com- 
plainants as  their  attorney  at  the  very  time 
he  Issued  the  attachment  against  them,  and 
afterwards — probably  up  to  and  beyond  Oc- 
tober 15,  1902.  The  affidavits  submitted  by 
the  complainants  so  declare.  The  copies  of 
the  powers  of  attorney,  letters,  etc.,  annexed 
to  the  defendant's  affidavit  In  this  cause.  In- 
dicate the  same  thing.  The  employment  of 
the  defendant  consisted,  as  appears  by  the 
defendant's  own  statement,  not  only  of  the 
conduct  and  defense  of  suits,  but  also  of 
various  matters  relating  to  the  property- of 
the  complainants.  Mr.  Darnell's  affidavit 
and  accompanying  papers  show  that  the  de- 
fendant claims  to  have  negotiated  loans, 
rented  the  hotel,  and  spent  money  in  repair- 
ing it  for  the  tenant.  To  enable  Sims  & 
Darnell  to  conduct  this  business,  they  toolE 
from  the  complainants  a  power  of  attorney, 
authorizing  that  firm,  "for  the  space  of  one 
year  from  the  date  hereof,  for  us  and  In  our 
name,  place  and  stead,  to  rent  and  receive 
rents  and  execute  lease  or  leases,  to  keep 
in  repair  and  pay  the  necessary  expenses 
thereon  out  of  the  revenues  derived  there- 
from, and  also  from  said  revenue  to  pay  all 
Interest  on  mortgages,  taxes.  Insurance,  wa- 
ter rents,  sewerage  rents,  and  other  cliarges 


of  every  description."  This  paper  is  dated 
April  23,  1902.  It  is  produced  ifj  the  de- 
fendant blmself,  and  shows  tbat  Sims  ft 
DameU  accepted  an  appointment  as  attor- 
neys for  the  complainants  for  the  period  of 
one  year  from  April  23,  1902.  There  Is  no- 
pretense  of  proof  that  this  power  of  attorney 
was  ever  revoked  or  surrendered.  The  at- 
tachment was  Issued  on  August  26,  1902, 
during  the  continuance  of  the  employment 
of  Sims  &  Darnell  under  this  power  of  at- 
torney. Other  copies  annexed  to  Mr.  Dar- 
nell's affidavit  on  file  show  that  he  was  in 
active  correspondence  vrith  the  complainants, 
accepting  authority  from  tbem  to  act  for 
them  as  their  attorney  in  various  matten, 
by  letters,  the  last  of  which  is  dated  June 
21,  1902.  When  it  Is  considered  tbat  the 
nature  of  the  business  carried  on  by  Sinu 
&  Darnell  for  the  complainants  (renting  the 
property,  receiving  the  rents,  paying  them 
out  to  keep  the  hotel  and  premises  in  re- 
pair, and  paying  Interest  on  mortgages,  tax- 
es, etc.)  was  continuous  in  its  character,  and 
tbat  it  was  formally  undertaken  on  April  23, 
1902,  for  one  year,  and  never  revoked  or  sur- 
rendered, it  Is  I  think,  established  that,  when 
the  attachment  was  issued  against  the  com- 
plainants by  Sims  &  Darnell,  the  latter  were 
yet  the  employed  attorneys  of  the  complain- 
ants. The  facte  stated  in  the  defendant's 
affidavit  filed  with  the  auditor  seem  to  indi- 
cate that  the  defendant,  who  issued  the  at- 
tachment on  August  26,  1902,  went  on  ren- 
dering services  in  the  general  management 
of  the  complainants'  property  In  Atlantic 
City  until  October  15,  1902,  and  that  he  re- 
covered Judgment  not  only  for  services  ren- 
dered up  to  the  time  of  the  attachment,  hut 
for  those  rendered  afterwards,  up  to  October 
15,  1902,  for  the  sum  sworn  to  before  the 
auditor  is  in  excess  of  the  original  affidavit 
in  attachment 

The  practice  act  (Gen.  St  p.  2535.  {  12) 
provides  that  no  attorney  shall  commence  or 
maintain  any  suit  against  his  client  for  the  re- 
covery of  any  fees,  charges,  or  disbursements 
until  after  he  shall  have  delivered  to  his  cli- 
ent a  copy  of  the  taxed  bill  of  such  fees,  costs, 
or  disbursements.  In  Strong  v.  Mundy,  52 
N.  J.  Eq.  835,  81  AtL  611,  the  Court  of  Ap- 
peals said  this  requirement  cannot  be  lim- 
ited to  the  charges  taxed  in  the  bill,  nsoally 
known  as  "costs  of  the  suit"  mentioned  In 
the  previous  sections;  and  on  the  following 
page  intimates  that  before  suit  brought  by 
a  lawyer  against  bis  client  for  charges  for 
general  services,  such  as  are  the  subject-mat- 
ter of  this  attachment  suit  the  bill  of  char- 
ges, etc.,  must  under  section  12,  be  settled 
by  taxation  before  service.  What  mode  of 
procedure  shall  be  observed  in  taxing  such  a 
bill  is  not  indicated  by  the  court's  opinion. 
In  this  case  there  was  no  taxation  of  the  ' 
bill,  no  service  of  any  copy,  and  a  suit  in 
attachment  was  began  by  the  attorneys  be- 
fore all  the  services  for  which  the  fees  were 
claimed   had  even   been   rendered  to  their 
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cIlentB.  The  complainants  have  been  depriv- 
ed of  their  right  to  defend  the  attachment 
suit  by  the  action  of  their  attorneys  In  sup- 
pressing the  fact,  which  they  were  bound  to 
disclose,  that  they  had  a  claim  for  these  fees, 
and  were  suing  for  them.  Irrespective  of  the 
obligations  imposed  by  the  statute  upon  a 
lawyer  who  claims  fees  from  his  client,  to 
serve  copy  of  bill  before  suit,  I  think,  upon 
general  principles,  in  cases  where  compensa- 
tion to  be  paid  for  services  has  not  been 
fixed  by  agreement  between  the  parties,  the 
client  has  an  equity  to  be  informed  of  the 
-amount  claimed  by  the  attorney,  before  suit 
Is  brought.  The  client  may  be  willing  to 
pay  the  amount  claimed  by  the  attorney  with- 
out suit.  The  nature  of  the  relation  of  at- 
torney and  client  la  such  that  the  attorney 
is  bound  to  disclose  to  his  client  the  amount 
of  his  charge,  so  that  the  latter  may  not  be 
subjected  to  costs  of  suit  If  he  be  willing 
to  pay  the  sum  demanded.  No  certainly  effi- 
cient tender  of  payment  can  be  made  until 
there  Is  either  an  agreement  as  to  the  amount 
of  the  sum  due,  or  an  acceptance  by  the  cli- 
ent as  correct  of  the  sum  claimed  by  the 
attorney.  While  the  relation  of  attorney  and 
client  continues,  and  no  circumstance  has  oc- 
curred which  has  put  the  parties  in  hostlUty 
to  each  other,  so  that  the  client  no  longer 
has  a  right  to  expect  his  attorney  to  care 
for  bis  interests,  the  attorney  Is  bound  to 
inform  his  client  of  every  matter  known  to 
the  attorney  which  may  threaten  his  client's 
interests,  even  If  the  endangering  incident  is 
the  attorney's  own  claim  for  fees,  which  cer- 
tainly is  dangerous  if  enforced  by  attachment 
against  nonresident  clients.  In  the  present 
case  no .  such  Information  was  given.  The 
attorney  prosecuted  a  suit  against  his  clients 
which  be  Icnew  carried  no  personal  notice  to 
them.  The  basis  of  the  suit  was  a  claim 
for  an  amount  of  fees  which  the  attorney 
knew  his  clients  bad  not  been  informed  was 
demanded  of  them.  The  attorney  prosecuted 
this  suit  to  judgment  without  giving  his  cli- 
ents any  Information  that  it  was  pending, 
and  thus  deprived  them  of  all  opportunity  to 
defend  it  When  they  apply  to  the  law  court 
for  relief,  they  are  Informed  that  It  has  no 
power  to  aid  them.  Under  this  judgment  for 
fees  which  the  clients  Insist  are  not  due,  and 
which  both  parties  admit  the  attorney  never 
asked  his  clients  to  pay  until  after  judgment 
had  been  entered  against  them,  the  attorney 
is  abont  to  sell  the  very  hotel  property  which 
his  clients  had  committed  to  his  charge. 

The  defendant's  counsel  Insists  that  the 
complainants  have  their  remedy  at  law.  un- 
der the  attachmmt  act  (Act  March  20,  1901; 
P.  L.  p.  160,  S  27),  by  suit  on  the  refunding 
bond  to  be  taken  by  the  auditor.  This  as- 
samcs  that  the  complainants  shall  submit 
to  the  forced  sale  of  their  hotel  under  the 
attachment,  which  wonid  plainly  Inflict  irrep- 
arable loss  upon  them,  and  rely  upon  a  law- 
suit for  their  remedy.  It  is  the  function  of 
this  court  to  prevent  such  loss  where  an  eq- 


uitable right  is  exhibited  which  Justifies  its 
interference. 

The  defendant  further  contends  that  tmder 
the  rulings  in  Tomkins  v.  Tomkins,  11  N.  J. 
Eg.  515,  and  Herbert  v.  Herbert,  40  N.  J. 
Eq.  70,  22  Atl.  789;  on  appeal,  49  N.  J.  Bq. 
666,  25  Atl.  366,  where  the  proceedings  in  an 
attachment  suit  are  regular  In  all  formal  re- 
spects, the  court  of  chancery  cannot  inter- 
vene merely  on  the  ground  that  the  claim 
which  has  passed  to  judgment  Is  not.  In  point 
of  fact,  justly  due,  or  is  of  a  contestable  char- 
acter. He  insists  that  in  the  Herbert  Case 
the  Ciourt  of  Appeals  expressly  declared  that 
"the  only  ground  upon  which  a  defendant  in 
attachment  can  have  any  relief  In  this  court 
Is  that  the  plaintiff  fraudulently  used  and 
managed  the  attachment  suit  for  the  enforce- 
ment of  a  claim  which  he  knew  had  no  legal 
efficacy."  The  defendant  insists  that  under 
these  rulings,  If  any  sum  be  due  to  a  plain- 
tifF  In  attachment,  no  matter  how  small  it 
may  be,  this  court  can  afford  no  relief,  al- 
though the  plaintiff  may  have  obtained  judg- 
jnent  for  much  more  than  is  in  fact  owing  to 
him.  The  fraudulent  conduct  of  any  suit  by 
a  plaintiff  In  such  manner  that  the  defendant 
Is  prevented  from  making  his  defense  at  law 
raises  an  equity  which  justifies  the  Interfer- 
ence of  this  court  to  secure  to  the  defendant 
the  opportunity  to  be  heard,  of  which  he  has 
been  deprived  by  the  fraod  of  the  plaintiff. 
Bvery  man  is  entitled  to  present  his  defense 
to  a  suit  brought  against  him.  Whether  this 
defense  be  good  or  bad  Is  for  the  court  In 
which  the  suit  Is  brought  to  determine,  after 
hearing  It  The  right  to  be  heard  In  the  reg- 
ular order  of  procedure  is  not  dependent  upon 
the  meritorious  character  of  the  defense. 
Nor  Is  it  limited  to  those  cases  in  which  the 
defendant  owes  nothing  to  the  plaintiff.  A 
defendant  has  the  same  right  to  defend  him- 
self against  an  exorbitant  Increase  of  a  bill 
as  against  a  totally  false  claim.  He  has  the 
right  to  the  same  equitable  remedies  In  both 
cases.  A  party  has  his  remedy  in  equity 
against  a  fraud  which  has  cheated  him  of  his 
right  to  defend  a  lawsuit,  as  he  has  against 
a  fraud  which  has  actually  cheated  him  of 
his  property.  This  fraud  may  consist  just  as 
effectually  of  a  suppression  of  the  truth 'Which 
the  plaintiff  was  bound  to  disclose,  as  of  a 
suggestion  of  a  falsehood,  with  a  purpose  to 
mislead.  I  do  not  understand  the  Court  of 
Appeals  judgment  to  deny  these  positions. 
Regarding  its  declaration  in  the  Herbert  Case, 
it  may,  I  think,  be  fairly  said  that  every 
plaintiff  in  an  ex  parte  attachment  who  pass- 
es his  claim  to  judgment  for  an  amount  which 
is  not,  in  point  of  fact,  justly  due,  in  the 
sense  that  it  is  not  owed  to  him  by  the  de- 
fendant in  attachment,  has  fraudulently  used 
and  managed  his  attachment  for  the  enforce- 
ment of  a  claim  wlilch  he  knew  had  no  legal 
efficacy.  No  refined  distinctions  are  needed, 
however,  In  the  present  case.  The  plaintiffs 
in  the  attachment,  were  at  the  time  they 
brought  their  suit  the  attorneys  of  the  de- 
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fendanta  In  that  attachment  enlt,  No  such 
relation  appeared  in  tbe  Herbert  Case.  The 
attorneys  were,  both  by  the  statute  and  upon 
general  principles  of  law,  bound  to  notify 
their  clients  of  the  ^edfle  sum  demanded  for 
their  fees,  before  they  began  suit  against 
them.  The  attorneys  were  bound  to  have  no- 
tified their  clients  of  the  beginning  and  pend- 
ency of  tbe  attachment  suit  which  was  levied 
upon  the  very  hotel  property  of  their  clients 
which  was  in  the  attorneys'  charge,  the  rents 
of  which  they  were  then,  by  power  of  attor- 
ney, authorized  to  collect.  The  omission  of 
the  defendants  In  tlils  suit  to  perform  their 
duty  to  their  clients  (the  complainants  in  this 
suit),  which  prevented  a  defense  in  the  at- 
tachment suit,  entitles  the  complainants  to 
the  aid  of  this  court,  under  any  proper  con- 
struction of  the  case  of  Herbert  v.  Herbert 

I  will  advise  an  order  that  upon  the  com-i 
plainants  filing  a  bond  securing  the  defend- 
ant the  benefit  of  his  Judgment  in  attach- 
ment if  this  suit  shall  fall,  and  securing  also 
the  payment  of  any  final  Judgment  in  that 
attachment,  a  preliminary  injunction  shall 
Issue,  restraining  the  defendants  from  selling 
tbe  Hotel  De  Ville  and  its  equipments,  and 
from  collecting  any  rents  or.  profits  thereof, 
and  from  proceeding  on  the  attachment  Judg- 
nient,  unless  the  defendant  shall  consent  that 
the  judgment  be,  opened,  and  the  complain- 
ants be  let  in  to  defend  said  attachment  suit 
on  the  merits  of  the  case. 


(»  R.  I.  aM) 

In  re  PHILLIPS  et  al. 

In  re  McKBNNA'S  WILL. 

(Supreme  Court  of  Rhode  Island.    June  18, 

1903.) 

WILLS— CONSTRUCTION— LAPSBD  BEQUESTS. 
1.  Testatrix,  by  the  residuary  clause  of  her 
will,  declared  that  it  the  persons  named  in  the 
will  did  not  survive  her,  and  could  not  take  in 
person,  their  heirs  should  not  take  by  substi- 
tution; and  the  succeeding  clause  ^declared  that, 
in  case  any  person  whom  testatrix  had  named 
in  the  will  should  die  before  herself,  the  be- 
quest to  such  beneficiary  should  determine. 
Held,  that  such  succeeding  clause  applied  to  the 
persons  named  as  residuary  legatees,  and  that, 
on  the  death  of  one  of  them  before  testatrix, 
the  share  of  the  legatee  so  dying  did  not  pass 
as  intestate  estate,  but  became  vested  in  the 
remaining  residuary  legatees  who  survived  tes- 
tatrix. 

Action  by  William  A.  Phillips  and  others 
for  the  construction  of  the  will  of  Margaret 
McKenna,  deceased. 

Argued  before  STINESS,  G.  J^  and  DOUC^ 
LAS  and  BLODGETT,  JJ, 

Joseph  Osfield;  Jr.,  and  James  M.  Olllraln, 
for  petltionerB. 

DOUOLAS,  J.  The  court  to  of  the  (pinion 
that  the  provision  of  clause  15,  "In  case  any 
whom  I  have  heretofore  named  in  this  In- 
Btrument  shall  die  before  myself  then  the 
beqnest  to  said  beneficiary  shall  determine," 
applies  to  the  persons  named  as  residuary 
legatees  In  clause  14,  but  does  not  operate 


to  create  Intestacy  with  respect  to  the  share 
of  such  legatee.  It  is  not  to  be  presumed 
that  the  testatrix  intended  a  lapse  of  such 
share,  and  the  tatention  is  also  emphasized 
by  repetition  that  if  the  persons  named  in 
the  will  do  not  survive  the  testatrix,  and  can- 
not take  in  person,  their  heirs  shall  not  take 
by  substitution.  The  effect,  then,  of  tbe  f  oor- 
teenth  and  fifteenth  clauses,  taken  together, 
is  to  eliminate  from  the  residuary  clause  tbe 
name  of  any  beneficiary  who  should  not  sur- 
vive the  testatrix,  as  If  the  gift  of  tbe  resldn- 
om  had  been  to  the  three  persons  named, 
or  such  ot,  them  as  should  survive  the  testa- . 
trix..  We  are  of  the  opinion,  therefore,  that 
the  residuary  estate  passed  to  llary  Grinnell 
and  Annie  Mooney.  The  word  "heirs"  in  the 
residuary  clause  seems  to  have  been  u^  as 
a  word  of  limitation,  suggested  perhaps  by 
the  ordinary  practice  when  real  estate  as 
well  as  personal  property  is  Included  in  a  de- 
vise. 


KHODB  ISLAND  MOTOE  CO.  t.  OITT  OP 

PBOVIDENOB. 

(Supreme  Court  of  Bhode  Island.   July  15, 
1903.) 

NAVIQABLE  WATERS  —  TIDE  LANDS  —  RIGHTS 
OF  state:— PUBLIC  USE— HARBOR  LINE— ES- 
TABLISHMENT —  HARBOR  COMMISSIONERS  — 
ERECTIONS  OUTSIDE  LINE— RIPARIAN  PRO- 
PRIETORS. 

1.  The  rights  of  the  state  to. tide  lands  below 
high-water  mark  are  held  in  trust  for  the  bene- 
fit of  the  inhabitants  of  the  state,  and  not  aa  a 
private  proprietor. 

2.  The  public's  right  to  use  tide  lands  below 
high-water  mark  for  passage,  navigation,  and 
fishing  extend  to  all  lands  below  high-water 
mark  not  used,  built  upon,  or  occupied  so  as  to 
prevent  the  passage  of  boats  and  the  natural 
ebb  and  flow  of  the  tide. 

3.  Where  a  harbor  line  has  been  established 
in  front  of  tide  lands,,  the  riparian  owner  is 
entitled  to  carry  tbe  upland  or  high-water 
mark  out  from  the  natural  shore,  but,  until  the 
shore  is  actually  filled  out,  the  public's  right 
over  the  land  exists  to  the  same  extent  aa  be- 
fore. 

4.  Gen.  Laws  1896,  c.  118,  {  10,  confers  on 
harbor  commissioners  the  general  care  and  su- 
pervision of  all  public  harbors  and  tide  waten 
within  the  state,  with  authority  to  proEecute 
all  "unauthorized  obstructions  and  encroach- 
ments therein."  Section  12  authorizes  persons 
to  build  over  tide  waters,  by  aathority  of  said 
commissioners,  any  wharf  and  other  structure, 
etc.,  on  condition  that  the  plans  for  such  im- 
provement shall  be  approved  by  the  commis- 
sioners; and  section  14  declares  tiiat  every  erec- 
tion upon  public  tide  waters  not  authorized  by 
the  General  Assembly  or  harbor  commission- 
ers shall  be  deemed  a  tniblic  nuisance.  MM 
that,  where  the  harbor  commissioners  had  estab- 
lished a  harbor  line,  they  had  no  authority  ao- 
der  such  sections  to  permit  a  city  to  conatrnct 
a  public  bathhouse  and  its  appurtenances  out- 
side such  line,  to  the  injury  of  an  adjoining  ri- 
parian proprietor. 

Bill  by  the  Rhode  Island  Motor  Company 
against  the  dty  of  Providence  to  restrain  tbe 
location  of  a  public  Imthhouse  at  tbe  end  of 
a  passageway  beyond  the  harbor  line  In  the 
Seekonk  river.  On  motion  for  a  preliminary 
injunction.    Motion  granted. 
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Horbert  Almy  and  Amasa  M.  Eaton,  for 
complainant  Albert  A.  Baker,  Asst  City 
Sol.,  for  respondent  , 

DUBOIS,  J.  This  Is  a  motion  for  a  pre- 
liminary Injunction  to  reslxaln  the  respond- 
ent, antll  further  hearing,  from  locating  a 
bathhouse  In  the  public  tide  waters  of  the 
state  on  the  westerly  side  of  the  Seekonk 
river,  and  east  of  the  established  harbor  Une 
near  the  shore  of  said  city,  and  from  erecting 
and  maintaining  a  permanent  passageway 
between  said  shore  and  said  bathhouse  upon 
piles  to  be  driven  for  that  pmrpose,  in  such 
a  way  as  to  Impede  the  navigation  of  said 
river,  and  especially  In  such  manner  as  to 
Interfere  with  the  complainant's  right  of  ac- 
cess to  and  from  said  navigable  river  and  Its 
premises,  which  abut  thereon.  The  defend- 
ant denies  that  said  bathhouse  and  approach- 
es, when  located,  will  Interfere  with  the  com- 
plainant's rights  to  the  enjoyment  of  Its 
premises,  and  as  to  the  claim  they  will  be 
Impediments  to  the  navigation  of  the  river 
It  replies  that  said  proposed  location  of  said 
bathhouse  and  its  appurtenances  was  made 
with  the  assent  of  tbe  harbor  commission- 
ers; to  which  the  complainant  objected  that 
the  harbor  commissioners  cannot  assent  to 
sncta  location  beyond  the  established  harbor 
Hne. 

There  Is  no  question  but  that  the  General 
Assembly  has  poweir  to  authorize  encroach- 
ments upon  the  public  tide  waters,  where 
they  are  made  in  the  Interests  of  navigation, 
for  the  erection  of  wharves,  or  are  affected 
for  other  public  purposes.  Olark  v.  The  City 
of  Providence,  16  R.  I.  342,  15  Atl.  763,  1  L. 
R.  A.  725.  Bnt  it  is  claimed  that  by  the 
provisions  of  Gen.  Laws  R.  I.  1896,  c.  118, 
iS  10,  12,  14,  the  General  Assembly  has,  at 
least  by  implication,  delegated  such  power  to 
the  harbor  commissioners.  Section  10  does 
confer  upon  the  harbor  commissioners  the 
genera]  care  and  supervision  of  all  public 
harbors  and  tide  waters  within  the  state, 
with  authority  to  prosecute  for  and  to  cause 
to  be  removed  all  unauthorized  obstructions 
and  encroachments  therein,  but  It  does  not 
empower  them  to  allow  obstructions  or  per- 
mit encroachments  in  such  harbors  or  tidQ 
waters.  Section  12  provides  that  persons 
who  shall  build  into  or  over  public  tide  wa- 
ters by  authority  of  said  commissioners  or 
by  antborlty  of  the  General  Assembly  any 
wharf,  pier,  bridge,  or  other  structure,  or 
drive  any  piles  Into  the  land  under  public 
tide  water,  or  fill  any  flats,  shall,  before  be- 
ginning such  work,  give  notice  to  and  sub- 
mit plans  to  said  harbor  commissioners  of 
tbe  work  they  Intend  to  do,  which  may  be 
altered  by  said  commissioners,  and  must  be 
approved  by  them  before  any  work  Is  done. 
It  is  claimed  that  the  words  "by  authority 
of  said  commissioners"  In  said  section  12 
constitute  such  delegation  of  authority  to 
them,  and  that  section  14,  which  reads  "ev- 
ery erection  made  Into  or  encroachment  upon 


the  public  tide  waters  of  the  state,  not  au- 
thorized by  the  General  Assembly  or  by  the 
harbor  commissioners,  shall  be  deemed  to  be 
a  public  nuisance  and  shall  be  prosecuted  as 
such  by  the  Attorney  General,"  In  the  words 
"not  authorized  by  the  harbor  commiBSion- 
era"  by  implication  gives  them  power  to 
authorize  the  same.  The  state  holds  the 
legal  fee  of  all  lands  below  high-water  mark. 
This  right  of  the  state  Is  held,  however,  by 
virtue  of  Its  sovereignty,  and  In  trust  for  all 
the  Inhabitants,  not  as  a  private  proprietor. 
The  public  rights  secured  by  this  trust  are 
the  rights  of  passage,  of  navigation,  and  of 
fishery,  and  these  rights  extend  to  all  land 
below  high-water  mark,  unless  It  has  been 
so  used,  built  upon,  or  occupied  as  to  prevent 
the  passage  of  boats  and  the  natural  ebb 
and  flow  of  the  tide.  The  establishment  of  a 
harbor  line  permits  the  riparian  owner  to 
carry  the  upland  or  high-water  mark  out  a 
certain  distance  from  the  natural  shore.  Un- 
til actual  fllllng  out,  the  public  rights  exist 
as  before.  Allen  v.  Allen,  19  B.  L  115,  116, 
32  Atl.  166,  30  L.  R.  A.  497,  61  Am.  St  Rep. 
738.  "While  the  shore  itself,  and  the  space 
between  high  and  low  water  mark  Is  public 
for  passage,  tbe  riparian  owner  has  a  right 
of  access  to  tbe  great  highway  of  nations, 
of  which  he  cannot  be  deprived.  And  this 
riparian  right  of  access  Is  valuable— is  prop- 
erty. So  far  as  concerns  the  front  of  bis 
land,  the  riparian  owner  has  the  undoubted 
right  of  access  to  it;  and  no  one  could  do 
anything  In  front  of  his  land  to  make  it  less 
accessible,  without  being  liable  for  damages. 
But  wherever,  the  tide  water  flows,  and  so 
long  as  It  flows.  It  is  a  portion  of  the  great 
highway.  So  long  as  the  dock  is  not  filled  by 
the  owner  of  the  bank.  It  Is  subject  to  the 
Jus  publicum  of  being  used  for  passage  by 
the  whole  public.  Bven  if  the  riparian  own- 
er fills  out  his  whole  front,  so  long  as  the 
adjoining  owner  does  not  wharf  out  he  has 
a  right  of  access  to  tbe  sides  of  his  wharf. 
He  has.  Indeed,  no  exclusive  right  to  the 
use  of  the  water  opposite  the  adjoining  land. 
He  has  It  In  common  with  the  world.  But 
It  Is  enough  that  he  has  it  To  blm  it  ia  of 
especial  value  as  giving  him  additional  facil- 
ity of  access  to  his  wharf.  In  the  case  of  a 
highway  on  land  there  may  be  an  obstruc- 
tion of  tbe  right  of  the  public  for  which  the 
remedy  would  be  by  indictment;  but.  If 
that  obstruction  was  of  such  a  nature  and 
so  placed  as  to  prevent  tbe  access  of  any 
proprietor  to  his  own  land,  then  there  would 
be  a  special  damage  to  him  for  which  he 
might  sue.  So  In  the  case  of  tbe  highway 
on  tide  waters.  It  is  admitted  that  the  ad- 
joining owner  has  the  right  to  wharf  out 
but  no  one  else  has  the  right  to  prevent  the 
plaintiff's  access  to  the  sides  of  his  wharf, 
and  that  although  It  might  be  a  public  nol- 
sance  to  navigation,  tbe  plaintiff  Is  entitled 
to  claim  for  any  special  damage."  Clark  v. 
Peckham,  10  R.  I.  35,  14  Am.  Rep.  654. 
Where  a  harbor  line  has  been  established. 
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the  public  baa  notice  that  navigation  la  liable 
to  be  Impeded  between  tbe  abore  and  tbat 
line.  The  riparian  proprietors  have  notice 
that  thus  far  they  can  go,  and  no  further. 
The  harbor  commlsalonera  have  notice  of  the 
ezlatence  of  tbe  same,  for  they  proposed  it 
after  mature  consideration  and  deliberation, 
and  under  the  provisions  of  the  law  It  has 
been  adopted.  They  are  bound  by  It  They 
cannot  modify  it,  and,  in  my  opinion,  they 
cannot  assent— legally  assent— to  encroach- 
ments In  the  public  tide  waters  beyond  K; 
and  so  I  find  tbat  the  assent  of  the  harbor 
commissioners  to  the  proposed  location  of 
said  bathhouse  and  of  the  approach  thereto 
is  without  authority,  which  leaves  for  de- 
termination the  question,  will  the  complain- 
ant's right  of  access  to  the  navigable  water 
of  the  Seekonk  river  from  its  premises  be  in- 
fringed by  such  location  of  the  bathhouse 
and  its  appurtenances?  For,  if  it  will  not, 
then  this  proceeding  mnat  fall,  the  only  rem- 
edy for  the  public  nuisance  being  by  prosecu- 
tion by  the  Attorney  General.  The  evidence 
satisfies  me  that  the  complainant's  right  of 
Hccess  will  be  curtailed,  and  its  premises 
rendered  lees  desirable  for  its  legitimate  pur- 
poses; that  navigation  of  the  river  to  and 
from  Its  premises  would  be  rendered  more 
dangerous  if  the  bathhouse  and  Its  approach- 
es and  appurtenances  are  located  in  the  place 
where  and  in  tbe  manner  In  which  it  la  pro- 
X>osed  they  shall  be  placed. 
Motion  granted. 


(25  R.  I.  266) 


FOX  V.  SMITH. 


(Snpreme  Court  of  Rhode  Island.    June  18, 
1903.) 

MAUCIOUS  PROSECUTION— PHOBABLB  CAUSBJ- 

MAUCB—SVIDENCE— RECORD 

OF  ACQUITTAL. 

1.  In  an  action  for  malicioas  prosecution  the 
lack  of  probable  cause  cannot  be  inferred  from 
malice. 

2.  Knowledge  of  the  innocence  of  a  person 
charged  with  crime,  acquired  by  the  prosecu- 
tor after  the  institution  of  criminal  proceed- 
ings, is  insnfflcient  to  establish  want  of  prob- 
able cause  in  an  action  for  malicious  prosecu- 
tion. 

3.  Defendant,  who  was  an  agent  for  the  so- 
ciety of  prevention  of  cruelty  to  animals,  was 
anonymously  informed  that  a  cockfight  had 
been  engaged  in  in  a  certain  town,  and  that  B. 
would  give  him  information  concerning  the 
same.  Defendant  inquired  of  B.,  who  informed 
him  that  a  cockfight  had  taken  place,  and  that 

£laintiS,  whom  he  said  he  knew,  was  present 
>efendant  inquired  of  two  other  persons,  who 
informed  him  tltat  plaintiff  had  been  present  at 
such  fight;  and,  after  defendant  went  to  the 
place  and  found  feathers  on  the  ground,  he 
submitted  the  matter  to  the  attorney  of  the  so- 
ciety, who  advised  that  a  prosecution  be  insti- 
tuted against  plaintiff.  After  proceedings  had 
been  instituted,  B.  and  another  of  defendant's 
witnesses  informed  him  that  they  had  been 
mistaken  in  regard  to  plaintiff,  and  that  the 
person  they  mistook  for  plaintiff  was  another 
man,  whereupon  the  proceeding  was  dismissed. 
Held,  that  the  evidence  of  want  of  probable 
cause  for  the  prosecution  was  insufficient  to 
sustain  an  action  for  malicious  prosecution. 


4.  In  an  action  for  malicious  prosecution,  evi- 
dence tending  to  prove  plaintiff's  innocence  of 
tbe  crime  charged  was  irrelevant. 

5.  In  an  action  for  malicious  prosecution,  the 
record  of  the  court  showing  the  prosecution 
and  termination  Uiereof,  was  admissible  to 
prove  that  the  proceedings  had  terminated  fa- 
vorably to  plaintiff. 

Action  by  Michael  3.  Fox  against  James  X. 
Smith,    On  petition  for  a  new  trlaL    Granted. 

Argued  before  STINESS,  C  J.,  and  DOUG- 
LAS and  DUBOIS,  JJ. 

John  E.  Bolan,  for  plaintiff.  Jamea  C.  Col- 
lins, Jr.,  for  defendant 

DUBOIS,  J.  This  is  an.  action  of  trespass 
on  tbe  case  for  malicious  prosecution.  After 
verdict  for  the  plaintiff,  the  defendant  peti- 
tlona  for  a  new  trial,  and  assigns  as  his  rea- 
sons therefor  the  following:  First  the  ver- 
dict was  against  the  evidence,  as  grounds  for 
prottable  cause  in  commencing  this  prosecu- 
tion are  shown;  second,  the  evidence  tending 
to  show  the  Innocence  of  the  plaintiff  of  the 
crime  alleged  was  Improperly  admitted;  third, 
the  Improper  admission  of  the  district  court 
record,  and  the  lack  of  proof  ot  tbe  criminal 
proceedings  complained  of  and  their  termina- 
tion; fourth,  tbe  plaintiff  assented  to  tbe  dis- 
continuance of  the  criminal  proceedings;  fifth, 
the  defendant  acted  under  the  advice  of  coun- 
sel in  commencing  tbe  prosecution;  sixth,  if 
the  verdict  la  to  be  sustained,  the  damages  to 
be  awarded  are  excessive. 

The  prosecution  complained  of  was  crim- 
inal. The  defendant,  as  chief  prosecuting 
agent  of  the  Rhode  Island  Society  for  the  Pre- 
vention of  Cruelty  to  Animals,  made  com- 
plaint and  caused  the  Issuance  of  a  warrant 
against  the  plaintiff,  charging  him  with  be- 
ing present  at  a  cockfight  at  Warren.  The 
complaint  was  made  after  an  Investigation 
by  the  defendant,  whose  attention  liad  been 
directed  to  the  matter  by  an  anonymous  writ- 
ten communication  containing  the  statement 
that  there  had  been  a  cockfight  In  Warren 
some  two  weeks  before,  and  that  one  Bous- 
quet  would  give  Information,  which  writing 
was  left  at  the  office  of  the  defendant,  who 
was  at  home,  recovering  from  an  illness,  and 
was  brought  there  to  blm.  On  March  5th 
the  defendant  began  bis  Investigation  by  go- 
ing to  Warren  and  interrogating  Joseph  Bous- 
gnet,  who  informed  him,  among  other  things, 
that  there  was  a  cockfight  at  Warren  on  Sun- 
day, February  16,  1902,  and  that  12  or  15 
persons  were  present  including  Michael  Fox, 
whom  he  said  be  knew.  The  defendant  also 
Interviewed  one  Gustavus  Bamaby,  who  In- 
formed him  that  there  had  been  a  cockfight 
at  which  Michael  Fox  was  present  and  that 
he  saw  him.  The  defendant  attempted  to 
talk  with  a  Frenchman,  the  hired  man  of  Jo- 
seph Bouequet,  but  was  unable  to  do  so,  ex- 
cept through  an  Interpreter,  as  the  hired  man 
spoke  no  English,  and  the  defendant  did  not 
epeak  or  understand  French.    Mr.  Bousqnet 

T  4.  See  Halictout  ProMcutlon,  vol.  IS,  Cent.  DIf. 
I  US. 
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acted  as  Interpreter,  and,  to  answer  to  ques- 
tions put  by  the  defendant,  Mr.  Bousquet  re- 
ported that  his  employ^  stated  that  he  knew 
the    parties,   Including  Fox.    The   defendant 
also    found  the  place  where  the  fight  had 
t>eeii,  and  saw  feathers  on  the  ground.    That 
after  making  this  tovestlgatlon  he  submit- 
ted the  matter  to  Lyeurgus  Sayles,  Ksq.,  a 
well-known  practicing  attorney  at  law,  who 
had  been  attorney  for  the  society  for  over 
25  years,  to  obtain  his  advice  as  to  whether, 
under  the  circumstances,  complaints  should 
he  made  and  criminal  proceedings  Instituted 
against  the  accused,  Including  Michael  Fox. 
Mr.  Sayles  advised  him  to  proceed,  and  the 
defendant  made  his  complaint  against  Mi- 
chael Fox,  who  was  notified  to  be  present 
at  the  proper  district  court  and  give  ball  for 
his  appearance  for  trial,  which  was  done. 
That  at  the  same  time  four  other  defendants, 
charged  with  being  present  at  the  same  fight, 
pleaded  "Guilty,"  and  were  fined,  the  plaln- 
tlir  pleaded  "Not  guilty,"  and  the  case  was 
continued  for  trial.    After  the  arraignment 
of  the  platotlff,  the  witness  Bousquet  Inform- 
ed the  defendant  that  he  and  his  hired  man 
were  mistaken  In   regard  to  Michael  Fox; 
that  the  person  they  mistook  for  Michael  Fox 
was  a  man  named  William  McDonald;   and 
also  Gustavns  Bamaby  Informed  him  that  he 
did  not  see  Michael  Fox  himself,  but  that 
Joseph  Bousquet  informed  him  that  Fox  was 
there.    The  defendant,  finding  that  his  wit- 
nesses were  not  prepared  to  substantiate  the 
statements  made  to  him,  notified  the  counsel 
for  the  plalntlft,  and  claims  that  an  arrange- 
ment was  made  by  which  the  case  was  to  be 
adjusted  by  giving  the  names  of  the  Inform- 
ants to  the  plaintiff,  and  by  discontinuing  the 
criminal  case  against  him.    Mr.  Sayles  testi- 
fied in  regard  to  such  proposed  adjustment 
of  the  matter,  and  neither  appeared  before 
the  district  court  In  further  prosecution  of  the 
case.    The  plaintiff  and  his  counsel  denied 
that  there  was  any  such  arrangement  or  ad- 
justment   The  district  Judge  testified  In  re- 
gard to  the  proceedings  and  their  termina- 
tion as  follows:    "On  page  65  of  the  records, 
I  find  the  warrant  No.  2,479,  of  March  9th. 
James  N,  Smith,  agent  for  the  Rhode  Island 
Society  of  Prevention  of  Cruelty  to  Animals, 
against  Michael  J.  Fox;   Cady,  ofilcer;   day, 
March  9th.    March  11th,  plea,  'Not  guilty.' 
Trial.    Adjudged  "Not  guilty.'    Costa  taxed 
$5.95.    Defendant  discharged.    Court  at  War- 
ren." 

Malicious  prosecution  for  crime  has  been 
defined  as  a  prosecution  on  some  chaise  of 
crime  which  Is  willful,  wanton,  or  reckless, 
or  against  the  prosecutor's  sense  of  duty  and 
right,  or  for  ends  he  knows  or  Is  bound  to 
know  are  wrong  and  against  the  dictates  of 
public  pcrflcy.  Public  policy  favors  prosecu- 
tion for  crime,  and  requires  that  a  person 
who  in  good  faith  and  upon  reasonable 
groands  institutes  proceedings  upon  a  crim- 
inal charge  shall  be  protected.  19  Am.  Sc 
Eng.  Bncy.  Law,  650,  and  cases  cited.    The 


law  presumes  that  every  prosecution  proceeds 
from  proper  motives  and  upon  sufficient  rea- 
sons. Therefore  the  plaintiff  in  an  action  for 
malicious  prosecution  must  prove  both  malice 
and  want  of  probable  cause.  Malice  may  be 
presumed  from  the  want  of  probable  cause, 
but  lack  of  probable  cause  cannot  be  infer- 
red from  malice.  Probable  cause  for  prosecu- 
tion for  crime  is  the  existence  of  a  state  of 
facts  sufficient  to  cause'  an  ordinarily  care- 
ful and  prudent  man  to  believe  the  accused 
guilty.  Knowledge  of  the  innocence  of  the 
person  charged  with  crime,  acquired  by  the 
prosecutor  after  the  institution  of  criminal 
proceedings,  will  not  show  a  want  of  prob- 
able cause  in  the  institution  of  the  prosecu- 
tion. It  Is  not  necessary  for  the  prosecutor 
to  act  upon  bis  own  personal  knowledge  of 
the  facts.  It  is  sufficient  if  he  acted  In  good 
faith  upon  credible  Information  received  from 
reliable  sources.  Wills  v.  Jordan,  20  R.  I. 
630,  41  Atl.  233.  Ibere  is  no  evidence  that 
the  defendant  did  not  act  to  good  faith,  and 
the  presumption  is  that  he  did.  Whether  b^ 
acted  upon  credible  Information,  or  whether 
its  sources  were  reliable,  were  questions  of 
fact  for  the  Jury  to  determine.  As  the  Jury 
found  for  the  plaintiff,  they  must  have  found 
either  that  the  Information  the  defendant  re- 
ceived was  tacredible,  or  that  the  sources 
from  which  It  came  were  unreliable.  The 
subsequent  event  disclosed  that  they  proved 
unreliable,  but  that  was  not  the  question  to 
be  decided.  Would  an  ordinarily  careful  and 
prudent  man,  of  the  experience  of  James  N. 
Smith,  have  believed  the  story  told  by  the 
witnesses,  and  would  he  have  considered 
them  reliable,  at  the  time  they  gave  the  to- 
formatlon?  If  he  would,  then  the  defendant 
was  Justified  In  proceeding  as  he  did.  There 
was  no  evidence  tending  to  prove  that  the 
witnesses  did  not  give  the  defendant  the  to- 
formation  that  he  relied  on  In  commenctog 
his  prosecution  of  the  plaintiff,  nor  was  there 
any  evidence  that  they  were  unworthy  of  be- 
lief. Neither  was  there  anything  disclosed 
that  should  have  put  the  defendant  on  bis 
guard  against  the  story  told,  or  the  tellers 
thereof.  In  our  opinion,  the  verdict  Is  strong- 
ly against  the  evidence,  as  there  was  no  evi- 
dence at  all  of  want  of  probable  cause. 

The  defendant  excepted  to  rulings  of  the 
court  admitting,  against  his  objection,  testi- 
mony tending  to  prove  the  innoeence  of  the 
plaintiff  of  the  crime  alleged,  by  proving  that 
he  was  elsewhere  at  the  time.  This  testi- 
mony was  clearly  irrelevant  Probable  cause 
does  not  depend  upon  the  guilt  or  tonocence 
of  the  accused,  but  upon  the  prosecutor's  be- 
lief In  his  guilt,  upon  reasonable  grounds,  at 
the  time  of  prosecution.  The  testimony  may, 
and  was  liable  to,  have  prejudiced  the  Jury  to 
the  injury  of  the  defendant  King  t.  Colvin, 
11  R.  I.  582. 

The  defendant's  said  exceptions  are  sus- 
tained. We  find  that  the  court  did  not  err 
In  admitting  the  record  of  the  district  court 
for  the  purpose  of  proving  that  the  procieed- 
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Ings  had  terminated  favorably  to  the  plain- 
tiff. Even  If  the  objection  was  technically 
tenable,  the  fact  Was  proved  by  the  defendant 
and  his  witnesses. 

The  fourth  and  fifth  grounds  raise  ques- 
tions of  fact  determinable  solely  by  the  Jury. 
Whether  the  plalntlfC  assented  to  the  discon- 
tinuance, or  not,  was  a  question  of  fact,  and 
the  Jury  must  have  found  that  he  did  not. 
.And  whether  the  defendant'  acted  under  ad- 
vice of  counsel  In  commencing  the  prosecu- 
tion Is  a  question  that  embraces  another,  viz., 
whether  In  obtaining  such  advice  he  made  a 
full  and  fair,  frank  and  free,  disclosure  of  all 
the  circumstances,  for  the  counsel  to  advise 
upon.  And  the  Jury  decided  the  question  In 
the  negative.  The  question  relating  to  dam- 
ages need  not  be  considered. 

New  trial  granted,  and  case  remanded  to 
the  common  pleaa  division  for  further  pro- 
ceedings. 


(25  R.  I.  M9) 

HATHAWAY  T.  OSBORNE,  Town  Treasurer. 

(Supreme  Gonrt  of  Rhode  Island.    June  5, 

1903.) 

MtlNICIPAL  COKPORATIONS  —  TOWNS  —  TRBS- 
PASS-NOTICH  OF  CLAIM— STATUTES— APPLI- 
CATION— SPBCIAIi  DAMAGBS-FLEADINO. 

1.  A  miuicipal  corporation  la  liable  in  Its 
corporate  capacity,  in  trespass,  for  the  acts  of 
its  agents  in  entering  on  private  land  by  order 
of  its  town  council  for  the  purpose  of  laying  out 
a  highway  thereon. 

2.  Gen.  Laws  1896,  c.  36,  |  15,  provides  that 
towns  shall  be  responsible  for  damages  caused 
by  defective  highways  in  certain  cases;  and 
section  16  reqtures  that  any  person  claiming 
damages  for  causes  mentioned  in  section  15 
shall  give  notice  thereof  to  the  town  within  60 
days,  and  bring  suit  within  a  year,  after  the 
injury  or  damages  suffered.  Held,  that  sec- 
tion 16  relates  only  to  causes  of  action  referred 
to  In  section  15,  and  has  no  application  to 
an  action  for  trespass  on  private  land  by  ofB- 
cera  of  the  town  in  the  work  of  laying  out  a 
highway  over  the  same.  < 

3.  Where  officers  of  a  town  unlawfully  en- 
tered on  private  land  and  laid  out  a  highway 
over  the  same,  the  laying  out  of  such  highway, 
and  the  tearing  down  of  certain  sea  walUl, 
causing  subversion  of  the  soil  and  influx  of  the 
sea,  not  being  a  necessary  result  of  the  unlaw- 
ful entry,  were  properly  alleged  in  aggravation 
of  damages  in  an  action  against  the  town  tor 
trespass  committed  by  such  entry. 

Action  by  Jennie  M.  Hathaway  against 
Henry  C.  Osborne  as  town  treasurer  of  the 
town  of  Tiverton.  On  demurrers  to  defend- 
ant's plea  and  to  certain  counts  in  the  dec- 
laration. Demurrer  to  plea  sustained,  and 
demurrer  to  declaration  overruled. 

Ai^ed  before  STINBSS,  0.  J.,  and  TIL- 
LINGHAST  and  DOUGLAS,  JJ. 

Wm.  P.  Sheffield,  Jr.,  for  plaintift.  William 
J.  Brown,  for  defendant 

DOUGLAS,  J.  This  Is  an  action  of  tres- 
pass, complaining  of  the  town  of  Tiverton  for 
entering  upon  the  plaintiff's  land,  removing 
boundary  walls  and  barriers  to  the  Inflow 
of  the  sea,  and  building  a  road  across  the 
land. 


The  defendant  pleads  that  the  plaintiff  did 
not  file  her  claim  with  the  town  council  with- 
in 60  days  of  the  date  of  the  committing  of 
the  trespasses,  and  the  plaintiff  demurs  to 
this  defense  on  the  ground  that  the  statute 
does  not  require  notice  within  such  time. 
The  defendant  demurs  to  the  third  and  fourth 
counts  of  the  declaration  on  the  ground  of 
duplicity  and  erroneous  Joinder  of  diverse 
causes  of  action.  The  defendant  furthermwe 
objects  to  the  whole  action  that  trespass  will 
not  lie  against  a  town  for  the  acts  of  its 
agents  In  the  drcumstances  set  forth,'  but 
that  the  plaintiff's  only  remedy  Is  against  the 
agents  themselves.  These  demurrers  and  ob- 
jections g^ve  rise  to  the  following  questions: 

First.  Is  a  municipal  corporation  liable  la 
trespass  for  the  acts  of  Its  agents  in  enter- 
ing upon  private  land  by  order  of  the  town 
council  for  the  purpose  of  laying  out  a  high- 
way there?    The  contention  of  the  defendant 
Is  that  such  an  act  Is  ultra  vires,  and  Involves 
only  the  agent  who  commits  it.    We  can  see 
no  reason  in  this  view.    The  laying  out  and 
construction  of  highways  Is  within  the  gen- 
eral powers  of  a  municipal  corporation,  and 
when  the  council,  without  right,  directs  the 
officers  of  the  town  to  enter  upon  private 
land  for  that  purpose,  the  town  commits  the 
trespass  which  It  directs.    2  Dill,  on  Mnn. 
Corp.   S{  971,  972,  and  cases  cited;    Lee  v. 
Sandy  Hill,  40  N.  T.  442;   Squlers  v.  Neenah, 
24  Wis.  588;  Hawks  v.  Charlemont,  107  Mass. 
414.    The  case  of  Allen  v.  City  of  Decatur, 
23  111.  332,  76  Am.  Dec.  692,  is  directiy  hi 
point,  and  clearly  states  the  reasons  why  a 
municipal  corporation  Is  held  liable  In  tres- 
pass for  a  direct  .wrong,  as  well  as  In  case 
for  negligence  of  its  agents.    "If  It  bad  com- 
mitted a  lesser  tort,"  says  the  court,  "so  that 
the  Injury  was  Indirect  and  consequential,  It 
would  be  liable  In  an  action  on   the  case; 
and  we  will  not  say  that  it  Is  not  liable  for 
a  greater  wrong  producing  a  direct  injury, 
for  which  by  the  mere  form  of  proceedhig 
the  party  Is  required  to  seek  his  remedy  in 
an  action  of  trespass.    There  is  no  reason  and 
no  propriety  In  such  a  distinction,  and  tbe 
wisdom  of  tbe  law  cannot  recognise  it"    Tbe 
true  distinction  between  causes  of  action  in 
trespass  and  In.  case  Is  laid  down  in  Mosses- 
slan  V.  Callender,  etc.,  Co.,  24  R.  I.  166,  62 
Ati.  806.    The  objection  is  overruled. 

Secondly.  Does  the  statute  providing  for 
actions  against  towns  require  that  notice  shall 
be  given  of  trespasses  committed  by  author- 
ity of  the  town  within  60  days  after  they  are 
committed,  as  preliminary  to  bringing  suit  for 
the  same? 

Tbe  statute  relied  upon  Is  chapter  36  of  the 
General  Laws  of  1896,  of  which  the  sections 
deemed  to  apply  are  as  follows: 

"Sec.  12.  Every  person  who  shall  have  any 
money  due  him  from  any  town  or  city,  or 
any  claim  or  demand  against  any  town  or 
city,  for  any  matter,  cause,  or  thing  whatso- 
ever, shall  take  the  following  method  to  ob- 
tain  the  same,  to   wit:    Such  person  shall 
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present  to  the  town  coancll  of  tbe  town,  or 
to  the  city  coundl  ot  the  city,  a  particular 
account  of  his  claim,  debt,  damages,  or  de- 
mand, and  how  incurred  or  contracted;  which 
being  done,  In  case  Just  and  due  satisfaction 
is  not  made  him  by  the  town  or  city  within 
forty  days  after  the  presentment  of  such 
claim,  debt,  damages,  or  demand  aforesaid, 
such  person  may  commence  his  action  against 
such  treasurer  for  the  recovery  of  the  same." 

"Sec;  15.  If  any  jperson  shall  receive  or  suf- 
fer bodily  injury  or  damage  to  his  property 
by  reason  of  defect,  want  of  repair,  or  in- 
sufficient railing,  in  or  npon  a  public  high- 
way, causeway,  or  bridge,  in  any  town  which 
Is  by  law  obliged  to  repair  and  keep  the 
same  in  a  condition  safe  and  convenient  for 
travelers  with  their  teams,  carts,  and  car- 
riages, which  Injury  or  damage  might  have 
been  prevented  by  reasonable  care  and  dili- 
gence on  the  part  of  such  town,  be  may  re- 
cover. In  the  manner  hereinafter  provided,  of 
such  town  the  amount  of  damage  sustained 
thereby.  If  such  town  liad  reasonable  notice 
of  the  defect,  or  might  have  bad  notice  there- 
of by  the  exercise  of  proper  care  and  diligence 
on  its  part 

"Sec  16.  A  person  so  injured  or  damaged 
shall,  within  sixty  days  thereafter,  give  to 
the  town  by  law  obliged  to  keep  such  high- 
way, causeway,  or  bridge  In  repair,  notice  of 
the  time,  place,  and  cause  of  such  injury  or 
damage;  and  if  the  said  town  shall  not  make 
Just  and  due  satisfaction  therefor  within  the 
time  prescribed  by  section  twelve  of  this 
chapter,  he  shall,  within  one  year  after  the 
date  of  such  injury  or  damage,  commence  his 
action  against  the  town  treasurer  for  the  re- 
covery of  the  same,  and  not  thereafter." 

Section  12  applies  to  all  claims  and  demands 
against  a  town,  and  provides  that  notice  must 
be  given  to  the  town  council  before  suit  In 
snch  cases,  and  that  suit  shall  be  against  the 
treasurer.  Section  16  makes  the  town  re- 
sponsible tae  damages  caused  by  defective 
highways  In  certain  cases.  Section  16  re- 
quires the  person  who  claims  damages  for  the 
causes  mentioned  in  section  15  to  give  notice 
within  60  days,  and  to  bring  suit  within  1 
year,  after  the  Injury  or  damage  Is  suffered. 
The  provisions  of  section  16  relate  only  to 
the  causes  of  action  referred  to  In  section  15, 
and  have  no  application  to  snch  causes  of  ac- 
tion as  are  set  forth  In  this  declaration. 
There  was  therefore  no  obligation  upon  the 
plaintiff  to  observe  the  conSltlons  of  section 
16.  The  demurrer  to  the  second  and  third 
pleas  is  sustained. 

Thirdly.  Are  the  matters  stated  in  the  third 
and  fourth  coimts  of  the  declaration  proper 
matters  in  aggravation  of  damages,  or  should 
they  be  presented  in  a  separate  action?  The 
only  cause  of  action  alleged  is  an  entry  by 
force  npon  the  plaintiff's  land,  and  acts  com- 
mitted there  while  the  trespass  continued. 
The  tearing  down  of  walls,  subversion  of  the 
soil,  and  building  the  road  were  willful  acts, 
and  together  constituted  a  continuous  and  ag- 


gravated injury  to  the  plaintiff's  possession  of 
the  land.  A  direct  consequence  of  the  remov- 
al of  the  barrier  was  the  influx  of  the  sea. 
It  was  not  a  necessary  result  of  the  unlawful 
entry,  and  hence  is  properly  specially  alleged. 
The  defendant  refers  to  Carroll  v.  Rlgney, 
16  K.  I.  81,  23  Ati.  46,  where  it  was  held 
that  a  landlord  could  not  maintain  .trespass 
against  a  tenant  for  Injuries  done  during  the 
tenancy,  but  that  the  proper  remedy  was 
case.  The  reason  of  that  decision  is  the  well- 
settled  doctrine  that  trespass  quare  clausnm 
fregit  is  an  injury  to  the  possession  of  land, 
and  a  landlord  is  not  in  possession  while  the 
term  continues.  All  the  .njuries  here  com- 
plained of  are  infractions  of  the  owner's  pres- 
ent right  The  principles  involved  are  ele- 
mentary to  the  law  of  pleading.  Gilbert  v. 
Prltchsrd,  41  Hun,  48;  Rucker  v.  McNeely, 
4  Blackf.  179;  Waldo  v.  Waldo,  52  Mich.  91, 
94,  17  N.  W.  709,  710;  Gullle  v.  Swan,  19 
Johns.  381, 10  Am.  Dec.  234;  Tyson  v.  Booth, 
100  Mass.  268;  1  Chit  PL  412,  note  "*."  The 
defendant's  demurrers  to  the  third  and  fourth 
counts  of  the  declaration  are  overruled. 

The  case  will  be  remitted  to  the  commoD 
pleas  division  for  further  proceedings. 


(97  Md.  6ea> 
WESTERN  MARYLAND  R.  00.  T. 
SOHAUN. 

(Conrt  of  Appeals  of  Maryland.    July  1,  1903.) 

CARRIBRS-TICKKTS-DBSCRIPTION    OF   HOLD- 

Bai-HJBCTION—ACTlO*JS— NATURE 

AND   FORM— SVIDENCB. 

1.  Where  a  passenger  was  ejected  from  a  rail- 
road train  bj  reason  of  a  defect  in  her  return 
ticket,  in  failing  to  properly  describe  her  per- 
sonal characteristics,  which  resolted  from  the 
conductor's  neglieence  in  punching  said  return 
ticket  on  the  .olng  trip,'  such  passenger  was 
only  entitied  to  recoT»  damages  in  an'  action 
for  breach  of  contract  and  could  not  recover  in 
an  action  ex  delicto. 

2.  Evidence  that  the  conductor  who  ejected 
plaintiff  wag  the  same  conductor  who  punched 
plaintiff's  ticket  on  the  going  trip,  and  that  he 
was  acquainted  with '  her,  was  insufacient  to 
establish  that  such  conductor  had  knowledge 
that  plaintiff  was  the  same  person  who  present- 
ed the  going  part  of  the'  ticket,  where  he  and 
the  brakeman  on  th6  going  train  Iwth  testified 
tiiat  they  did  not  see  plaintiff  on  such  train, 
but  that  they  remembered  seeing  plaintiff's 
daughter  thereon. 

Appeal  from  Conrt  of  Common  Pleas;  Al- 
bert Ritchie,  Judge. 

Action  by  Maria  A.  Sdiatm  against  the 
Western  Maryland  Railroad  0<Hnpany.  From 
a  Judgment  in  favor  of  plaintiff,  defendant 
appeals.    Reversed. 

Argued  before  McSHERRT,  G.  J.,  and 
FOWLER,  BOTD,  PAGE.  PEAROE,  and 
SOHMUCKBR,  33. 

R.  E.  Lee  Marshall  and  J.  Hanson  Thomas, 
for  appellant    William  Cotton,  for  appellee. 

FOWLER,  J.  This  Is  an  action  to  recover 
damages  by  reason  of  the  plaintiff's  alleged 

f  1.  See  Carriers,  vol.  t,  Cent  Die  H  1^4,  1411; 
11S2.  1483. 
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unlawful  ejection  from  one  of  the  cars  of 
the  defendant  railroad  company.  The  plain- 
tiff, Mrs.  Schaun,  resides  In  Baltimore  City, 
but  spends  the  summer  at  Pen  Mar,  on  West- 
em  Maryland  Railroad,  and  It  appears  from 
the  testimony  that  she  frequently  uses  the 
.defendant's  road  In  traveling  between  these 
potots.  On  the  18th  July,  1901,  she  pur- 
chased at  HlUen  Station,  Baltimore,  a  Fen 
Mar  excursion  ticket.  These  tickets  were  is- 
sued by  the  defendant  company,  at  a  greatly 
reduced  price,  for  use  on  the  Pen  Mar  ex- 
cursion train.  No.  13,  and  on  that  train  only, 
on  the  date  stamped  on  the  ticket.  There 
were  other  conditions;  and  among  them,  that 
the  excursion  ticket  must  be  presented  to  con- 
ductor on  west-bound  trip,  who  was  required 
to  issue  in  exchange  a  return  ticket,  Pen 
Mar  to  Baltimore,  good  only  on  excursion 
train  No.  24,  of  date  stamped  on  said  return 
ticket,  and  canceled  by  conductor  on  margin 
thereof.  This  return  ticket  was  not  to  be 
furnished  by  conductor  unless  he  had  per- 
sonal knowledge;  that  the  individual  by  whom 
It  was  to  be  used  was  actually  on  west-bound 
excursion  train  on  date  stamped  on  said  ex- 
cursion ticket.  It  was  further  conditioned 
that  this  exchange  ticket  Issued  by  the  con- 
ductor in  exchange  for  excursion  ticket  from 
Baltimore  to  Pen  Mar  would  he  honored  for 
passage  only  for  the  person  as  described  on 
such  exchange  ticket.  On  the  exchange  tick- 
et Itself  is  printed  the  following: 

"Description  of  Holder  of  Bait  Ticket  No. 
12108,  who  alone  is  entitled  to  use  this  return 
ticket  from  Pen  Mar  to  Walbrook  as  indi- 
cated by  punch  mark." 

Following  this  are  12  small  divisions  on  the 
ticket,  thus  arranged: 


Han, 

Dark 

Bbort 

BIderlr 

Woman 

Light 

Stoat 

Middle  age 

CUM 

Tall 

Slight 

Toung 

In  order  to  prevent  the  transfer  of  these 
tickets,  the  railroad  company  required  the 
conductor  to  punch  a  general  description  of 
the  passenger  to  whom  such  exchange  ticket 
was  given. 

It  appears,  according  to  her  testimony, 
that,  on  the  day  named,  Mrs.  Schaun,  the 
plaintiff,  after  purchasing  her  excursion  tlck- 
«t  at  Hlllen  Station,  got  on  the  proper  train, 
gave  up  her  Baltimore  Pen  Mar  excursion 
ticket,  and  received  an  exchange  ticket, 
which  she  said,  believing  it  was  correct,  she 
put  In  her  pocket  without  any  inspection  or 
«xamInation.  It  is  apparent  that  the  slight- 
est inspection  of  the  ticket  wonld  have  In- 
formed the  plaintiff  that  she  was  not  the  per- 
son described  as  the  bolder  thereof.  Natur- 
ally she  was  much  surprised,  therefore, 
when,  on  returning  the  same  evening  on  the 
proper  train,  the  same  conductor  who  gave 
her  the  exchange  ticket  refused  to  accept  it 
because  It  did  not  describe  her  personal  ap- 


pearance.   The  ticket  called  for  a  woman, 
light,  alight,  and  young,  and  the  plaintiff  was 
dark,  stout,  and  middle  aged.     She  refused 
to  pay  the  fare  of  $2.20  from  Pen  Mar  to 
Baltimore,  and  the  conductor  put  her  off  at 
Blue  Ridge  Summit,  without  using  any^  un- 
due force  or  violence.    It  also  appears  from 
the  testimony  of  the  witness  Hoover  that  he 
was  the  conductor  in  charge  of  the  excur- 
sion train  the  morning  of  July  18th;   that  be 
had  known  the  plaintiff  for  three  years,  and 
that  he  did  not  see  her  on  the  train  that 
morning;    that  her  daughter  was;    and  tbat 
she  was  travelling  on  a  Pen  Mar  excursion 
ticket.     He  also  testified  tliat,  by  the  rules 
of  the  company,  he  was  authorized  to  call 
on  the  brakeman  to  assist  him  in  collecting 
and  punching  the  tickets:    that  he  had  re- 
quested him  to  punch  tickets  that  morning, 
owing  to  the  number  of  people  that  were  on 
the  train,  and  the  fact  that  he  (the  conductor! 
was  liable  at  any  moment  to  be  called  away 
to  look  out  for  signals  or  orders;    and  that 
he  did  not  examine  the  ticket  after  he  gave 
it  to  the  brakeman  to  see  whether  it  was 
punched    correctly.    The    witness    Gelbach. 
the  brakeman,  testified  that  he  assisted  the 
conductor,  punched  the  tickets,  and  handed 
them  to  the  passengers;    that  he  knew  tb? 
plaintiff;    that  she   frequently  rode   on  de- 
fendant's trains;  he  did  not  see  her,  but  did 
see  one  of  her  daughters,  on  the  train  on  the 
morning  of  the  18th  July.    The  witness  Miss 
Schaun,  the  daughter  of  the  plaintiff  who 
was  referred  to  by  the  brakeman,  testified 
she  was  not  on  the  train  at  the  time  men- 
tioned. 

While  the  foregoing  Is  a  brief  statement 
of  only  a  .part  of  the  facts,  sufficient  has 
been  said  to  present  the  one  question  the 
solution  of  which,  in  our  opinion,  will  dis- 
pose of  this  case.  That  question  is  presented 
by  the  defendant's  first  prayer,  by  which  the 
court  was  asked  to  Instruct  the  Jury  that 
there  was  no  legally  sufficient  evidence  to 
prove  that  the  plaintiff  was  unlawfully  eject- 
ed from  the  defendant's  cars.  Starting  with 
the  concession  that  the  plaintiff  was  In  fact 
upon  the  defendant's  cars,  for  the  Jury  evi- 
dently so  found  from  the  evidence,  under  the 
court's  instruction  given  in  lieu  of  plaintifTs 
second  prayer,  and  also  conceding,  If,  as  the 
Jury  found,  she  was  then  on  the  train,  that 
the  misdescription  placed  upon  the  exchange 
ticket  was  through  the  fault  or  negligence  of 
the  conductor  or  brakeman,  or  both,  we  are 
to  decide  whether,  in  this  action,  the  plaintiff 
can  recover. 

Since  the  decision  of  Stocksdale's  Case,  83 
Md.  245,  34  Atl.  880,  it  Is  settled  law  hi  this 
state,  and  the  proposition  is  supported  by  the 
weight  of  authority,  "that,  when  a  passenger 
receives  a  defective  ticket  from  an  agent  of 
the  company  by  reason  of  the  mistake  or 
negligence  of  the  agent,  the  conductor  may 
refuse  to  accept  such  ticket,  and  is  autbw- 
ized  to  compel  the  passenger  to  leave  the 
train  If  payment  of  the  fare  la  refused." 
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"In  these  cases,"  we  said  In  the  case  just 
cited,  "the  passenger  should  pay  the  fare  de- 
manded, and  seek  his  remedy  by  an  action 
for  the  breach  of  the  contract,  and  not  by 
an  action  of  tort  for  the  ejection."  In  the 
case  of  Hafford  v.  Grand  Rapids  &  I.  Ry. 
Co.,  53  Mich.  118,  18  N.  W.  580,  the  abso- 
lute necessity  of  such  a  rule  Is  recognized  by 
Judge  Cooley;  and  he  says  that  not  only  rail- 
road companies,  but  the  public,  are  especial- 
ly interested  in  having  the  rules  whereby 
conductors  are  to  govern  their  action  certain 
and  definite,  so  that  they  may  be  enforced 
without  confusion  and  without  stoppage  of 
trains,  "and.  If  the  enforcement  causes  tem- 
porary Inconvenience  to  a  passenger  who,  by 
accident  or  mistake.  Is  without  proper  evi- 
dence of  his  right  to  a  passage,  though  he 
has  paid  for  It,  It  Is  better  that  he  should 
submit  to  temporary  Inconvenience,  than 
that  the  business  of  the  road  be  Interrupted, 
to  the  general  annoyance  of  all  who  are  upon 
the  train."  It  Is  said  by  the  learned  counsel 
for  the  plalntitr  that  there  has  been  an  as- 
tonishing change  in  the  views  of  the  Su- 
preme Courts  of  Missouri  and  Kansas  upon 
this  question,  but  >  there  has  been  no  such 
change  in  the  views  of  this  Court  since  we 
expressed  our  opinion  In  Stocksdale's  Case, 
supra;  and,  so  long  as  the  law  laid  down  In 
that  case  remains  unquestioned,  an  action 
of  tort  for  damages  will  not  lie  on  the  case 
made  by  this  plaintiff,  and  she  must  be  left, 
as  Is  said  in  Bradshaw  v.  South  Boston  Rail- 
way Co.,  135  Mass.  407,,  46  Am.  Rep.  481,  to 
her  remedy,  If  any  she  has,  In  an  action 
against  the  defendant  for  a  breach  of  con- 
tract. 

But  It  Is  said  the  fact  that  the  conductor 
who  gave  the  plaintiff  the  defective  ticket  is 
the  same  one  who  on  the  return  trip  refused 
to  accept  It  distinguishes  this  case  from  the 
Stocksdale  Case,  and  other  cases  of  that 
kind.  We  cannot,  however,  understand  what 
effect  this  fact  can  have,  unless  the  Jury  are 
to  Infer  therefrom  that,  when  the  conductor 
refused  to  accept  the  plaintiff's  exchange  re- 
turn ticket,  be  knew  she  was  in  fact  on  the 
train  in  the  morning,  and  knew  also  that  he 
had  erroneously  punched  the  ticket  Now, 
whatever  the  fact  may  be,  he  swears  he  did 
not  see  the  plaintiff  that  morning.  The 
brakeman  testifies  that  he  did  not  see  her, 
and  both  of  them  swear  they  saw  her  daugh- 
ter. But  let  us  assume  both  he  and  the 
brakeman  are  mistaken.  They  may  have  for- 
gotten. It  is  dot  reasonable  to  require  that 
be  should  remember  the  fact  that  the  plain- 
tiff was  on  the  train,  any  more  than  that 
be  should  be  held  to  remember  many  others 
he  was  accustomed  to  see  there  day  after 
day.  The  very  fact  that  she  and  many  oth- 
ers were  cvnstant  travelers  on  his  train 
would  render  It  difficult  for  him  to  say  with 
certainty  whether  she  or  they  were  on  the 
train  on  any  particular  day.  We  do  not 
think,  therefore,  it  can  be  inferred,  merely 
from  the  fact  that  she  was  on  the  train,  or 


even  tliat  he  saw  her  there,  that  morning, 
that  he  remembered  and  knew  the  fact  In 
the  evening,  when  she  presented  the  ticket, 
which  upon  Its  face  described  a  person  of 
entirely  different  personal  appearance  from 
the  plaintiff.  There  Is  no  other  proof  in  the 
case  that  at  the  time  he  refused  to  accept  the 
ticket  on  the  evening  train  he  knew  she  was 
on  the  train  In  the  morning,  and  that  she 
was  the  person  to  whom  he  had  given  the 
rejected  ticket.  If  there  was  any  legally 
sufficient  evidence  in  the  case  of  such  knowl- 
edge on  the  conductor's  part,  then  his  con- 
duct would  have  been  entirely  unjustifiable; 
but,  in  the  absence  of  proof,  we  cannot  in- 
fer, nor  allow  the  Jury  to  infer,  such  knowl-' 
edge  on  the  part  of  Its  agent  as  would  render 
the  defendant  responsible  In  this  form  of 
action. 

We  are  of  opinion,  therefore,  that  the  Judg- 
ment appealed  from  must  be  reversed,  but 
without  prejudice  to  the  right  of  the  plain- 
tiff to  enforce  her  rights,  if  any  she  has,  in 
another  form  of  action.  Reversed*  without 
prejudice,  with  costs. 


(91  Md.  06) 

UNITED  RTS.  &  ELECTRIC  CO.  v.  ROWE 
et  al. 

(Court  of  Appeals  of  Maryland.    Jaly  1,  1903.) 

AS8I0NMBNTS  FOR  CREDITORS— CONSTRUC- 
TION—KBCORD— FILING    BOND. 

1.  An  assignment  of  a  claim  for  personal  in- 
juries to  the  assignor's  attorney,  in  trust,  in 
case  a  recovery  was  had,  to 'pay  himself  one- 
half  of  the  amount  recovered,  to  pay  a  physi- 
cian's bill  for  services,  and,  If  sufiBcient  re- 
mained, to  pay  the  balance  to  audi  persons  as 
the  assignor  should  direct,  was  not  an  assign- 
ment for  the  payment  of  the  assignor's  debts 
generally,  within  Code  Pub.  Gen.  Iiaws,  art. 
16,  S  205,  requiring  every  trustee  for  the  bene- 
fit of  creditors  to  file  with  the  clerk  of  the  court 
in  which  the  instrument  creating  the  trust  is 
to  be  recorded  a  bond,  etc.,  and  providing  that 
no  title  shall  pass  to  the  truBtee  until  such  bond 
is  filed;  and  hence  such  assignment  was  valid, 
in  the  absence  of  fraud,  without  record  or  the 
filing  of  a  bond  by  the  trustee. 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City. 

Action  by  W.  L.  Rowe,  as  administrator 
of  Charlotte  W.  McPherson,  and  others, 
against  the  United  Railways  &  Electric  Com- 
pany, garnishee  of  Ulyssia  S.  O.  Swindell. 
From  a  judgment  In  favor  of  plaintiff,  the 
garnishee  appeals.    Reversed. 

Argued  before  McSHKRRT,  O.  J.,  and 
POWLEK,  BRISCOE,  BOYD,  PAGE, 
PEARCE,  and  SCHMUCKER,  JJ. 

Wm.  S.  Bryan,  Jr.,  for  appellant.  J. 
Kemp  Bartlett,  for  appellee. 


BRISCOE,  J.  On  the  2l8t  of  April,  1902, 
Charlotte  W.  McPherson,  the  appellee's  de- 
cedent, obtained  a  decree  In  personam 
against  Ulyssia  S.  G.  Swindell  for  the  sum 
of  $1,801  in  circuit  court  No.  2  of  Baltimore 
City,  being  a  balance  due  on  a  mortgage^ 
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under  a  forecloanre  proceeding.  On  the  26th 
of  April,  1902,  an  attachment  was  Issued  oh 
this  decree,  and  was  laid  In  the  hands  of  the 
appellant,  the  United  Railways  &  Electric 
Company  of  Baltimore  City,  garnishee  of 
Swindell,  to  recover  a  claim  In  a  damage 
suit  instituted  by  Mrs.  Swindell  against  the 
electric  company  for  personal  Injuries  al- 
leged to  have  been  sustained  by-  ber.  On 
the  25th  of  October,  1901,  the  following  or- 
der was  filed  in  the  case:  "Mr.  Clerk:  Enter 
the  above  case  and  the  Judgment  to  be  re- 
toTcred  thereon  to  the  use  of  Hyland  P. 
Stewart  Hyland  P.  Stewart,  Attorney  for 
Plalntlfr."  It  appears  from  the  record  that 
Mrs.  Swindell  executed  and  delivered  to  Mr. 
Stewart,  her  attorney  in  the  case,  the  fol- 
lowing paper:  "For  value  received  I  hereby 
assign  and  set  over  unto  Hyland  P.  Stewart, 
trustee,  all  my  right,  title  and  interest.  In 
the  above  case,  and  in  the  Judgment  that 
may  be  recovered  in  the  above-entitled  case, 
to  pay  himself  personal  one-half  part  of  the 
whole  amount  recovered;  to  pay  Dr.  J.  J. 
Ingle,  his  bill  for  professional  services,  if  suf- 
ficient remain,  and  the  balance  if  any,  to 
such  person  or  persons  as  I  shall  direct. 
Witness  my  hand  and  seal  this  28th  day  of 
Pebniaty,  1901.  TJlyssla  K.  Swindell.  [Seal.] 
Test:  T.  B.  Layfleld."  It  also  appears  that 
a  prior  order,  dated  the  8th  of  February, 
1900,  bad  been  given  by  Mrs.  Swindell  to 
enter  the  Judgment  tliat  may  be  recovered 
In  the  case  for  the  use  of  Mr.  Stewart  to  the 
extent  of  one-half  thereof,  bnt  this  order  was 
not  filed  In  the  case.  It  further  appears  that 
the  damage  suit  was  entered  settled  on  the 
15th  of  September,  1902,  by  an  agreement 
between  Mr.  Stewart,  assignee,  and  Mr. 
Slinglutr,  attorney  for  the  United  Railways 
&  Electric  Company,  by  the  payment  of 
11,500,  to  be  held  subject  to  the  decision  in 
the  attachment  suit.  The  case  at  bar  was 
heard  in  circuit  court  No.  2  of  Baltimore 
City,  and  from  a  decree  of  that  court  passed 
on  the  11th  day  of  March,  1903,  directing 
that  the  gpirnishee  pay  to  the  appellee  the 
sum  of  $750  in  full  settlement  of  its  liability, 
this  appeal  has  been  taken. 

The  defense  relied  upon  by  the  appellant 
at  the  trial  below,  antf  urged  here,  is  that 
there  were  no  credits  due  at  the  date  of  the 
attachment  by  the  garnishee  to  the  plalntifF, 
subject  to  attachment.  The  circuit  court  of 
Baltimore  City  overruled  the  motion  to 
quash,  upon  the  ground  that  the  assignment 
of  February  28,  1901,  was  In  contravention 
of  section  206,  art.  16,  Code  Pub.  Oen.  Laws, 
which  requires  every  trustee  to  whom  any 
estate,  real,  personal,  or  mixed,  shall  be  lim- 
ited or  conveyed  for  the  benefit  of  creditors, 
to  file  with  the  clerk  of  the  court  in  which 
the  deed  or  instrument  creating  the  trust  is 
to  be  recorded  a  bond,  which  bond  shall 
be  recorded  in  the  office  of  the  clerk,  etc. 
No  title  shall  pass  to  any  trustee  until  such 
bond  shall  be  filed  and  approved.  The  as- 
signment to  Mr.  Stewart,  dated  February  8, 


1900,  of  one-half  of  the  Judgment  that  may 
be  recovered,  was  sustained  and  declared  to 
be  valid.  The  question,  then,  for  as  to  con- 
sider, is  whether  section  205,  art  16,  Code 
Pub.  Gen.  Laws,  applies  to  an  assignment 
such  as  the  one  in  tills  case,  so  as  to  defeat 
the  defense  relied  upon  by  the  garnishee. 
We  cannot  agree  that  it  was  necessary  to 
record  this  assignment  from  Mrs.  Swindell  to 
Mr.  Stewart,  to  make  it  valid  and  operative. 
It  was  not  an  assignment  by  a  debtor  for 
the  payment  of  his  debts  generally,  within 
the  meaning  of  the  Code  referred  to,  and 
hence  its  provisions  are  not  applicable  to 
this  case.  In  Moore  v.  Title  Trust  Company, 
82  Md.  292,  33  Atl.  641,  this  court  said,  In 
construing  this  statute,  that  the  bond  re- 
quired by  the  statute  was  to  be  filed  witb 
the  clerk  of  the  court  in  which  the  deed  or 
instrument  creating  the  trust  is  to  be  re- 
corded, and  that,  if  the  deed  is  not  required 
to  be  recorded  at  all,  then  no  t>ond  is  to  be 
given.  Assignments  of  specific  property  for 
tbe  benefit  of  particular  creditors.  In  the  ab- 
sence of  fraud,  are  sustained  by  tbe  courts. 
Green  v.  Trleber,  3  M^.  30;  Price  v.  De 
Ford,  18  Md.  489;  Fouke  v.  Fleming,  13  Md. 
392;  Stockbrldge  v.  Franklin  Bank,  86  Md. 
200,  37  Atl.  645.  There  being  no  fraud  sbovm 
In  tbe  case  to  impeach  the  assignment,  it 
must  be  held  as  valid. 

In  this  view  of  tbe  case,  it  becomes  un- 
necessary to  discuss  the  other  questions 
raised  on  the  record,  and  tbe  decree  of  tbe 
court  will  be  reversed  and  the  cause  remand- 
ed, to  tbe  end  that  an  order  may  be  passed 
granting  the  motion  to  quash  the  attachment 
issued  in  tbe  case.  Decree  reversed  and 
cause  remanded,  with  costs. 


(9T  Ud.  555) 

MARSHALL  T.  DOBLER  et  aL 

(Court  of  Appeals  of  Maryland.    July  1,  1903.) 

TRUSTEES  —  ACCOUNT— ATTORNEY'S  SKRV1CE3 

—ALLOWANCE— APPEAL— APFIRMANCS 

—ACTION  ON  BOND. 

1.  On  an  accounting  of  certain  trustees,  tlie 
court  allowed  them  certain  commUsions,  and 
to  plaintiff's  intestate,  for  serrices  rendered  to 
the  trustees,  the  sum  of  $10,000,  instead  ot 
$12,500  claimed.  Certain  creditors  of  the  es- 
tate appealed,  and  a  cross-appeal  was  taken  os 
l>ehalf  of  plaintiff's  Intestate,  because  ot  the 
reduction  of  intestate's  claim;  such  creditors 
executing  a  bond  to  pay,  in  case  such  parts  of 
the  order  should  be  affirmed,  all  damages  and 
costs  decreed  by  the  circuit  court,  and  all  dam- 
ages awarded  by  the  Court  of  Appeals.  Tlie 
court  on  appeal  further  reduced  all  the  allow- 
ances appealed  from,  with  the  exception  ot  tliat 
allowed  to  plaintiffs  Intestate,  which  was  af- 
firmed, without  any  provision  relating  to  in- 
terest or  other  allowance.  Held,  that  intestate's 
administrator  was  not  entitled  ■  to  recover  os 
the  appeal  bond  interest  on  the  i  allowance  for 
the  time  that  it  was  unpaid  by  reason  ot  the 
appeal. 

Appeal  from  Baltimore  City  Court 
Action  by  R.  E.  Lee  Marshall,  as  admtnla- 
trator,  etc.,  against  Dobler  and  Mudge  and 
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otbera.     From  a  Judgment  In  favor  of  de- 
fendants, plaintiff  appeals.    Affirmed. 

Areata  before  McSHERBY,  0.  J.,  and 
FOWLER,  BOYD,  PAGE,  PBAROB,  ^d 
SCHMUOKEB,  JJ. 

B.  B.  Lee  Marshall  and  J.  Hanson  Thom- 
as, for  appellant.  George  Whltelock,  Allan 
McLane,  Randolph  Barton,  Jr.,  and  Edward 
I.  Koontz,  for  appellees. 

BOYD,  J.  The  appellant  sued  the  appel- 
lees  on  a  bond  given  by  them  on  an  appeal 
from  an  order  of  the  circuit  court  of  Balti- 
more City,  passed  in  a  caste  to  be  reported 
as  National  Bank  v.  Dulaney,  06  Md.  159,  53 
Atl.  844.  Exceptions  had  been  filed  to  the 
auditor's  accounts  which  distributed  the  aa- 
Eets  of  th«  Charles  A.  Vogeler  Company, 
and  the  court  passed  an  order  disposing  of 
the  yarloua  questions  raised,  which  was  di- 
vided into  twelve  paragraphs.  Those  Involv- 
ed In  the  former  appeal  were  paragraphs  5, 
6,  7,  and  8.  By  paragraph  6  the  circuit 
court  reduced  the  commissions  of  the  trus- 
tees from  S  to  6  per  centum  on  $238,453.41; 
by  the  sixth  It  reduced  the  commissions  on 
^194,847.92  from  4  to  2  per  centum;  by  the 
seventh  it  reduced  the  compensation  allowed 
Francis  T.  Homer  from  $25,000  to  $19,484.79, 
being  10  per  cent  on  the  last-named  sum; 
and  by  the  eighth  the  allowance  of  $12,^0  to 
Col.  Charles  Marshall  was  reduced  to  $10,000. 
On  the  13th  of  March,  1902,  the  appellees  ap- 
pealed from  the  allowances  made  in  those 
fonr  paragraphs,  and  entered  into  the  bond 
sued  on.  The  trustees  took  a  cross-appeal 
from  the  order  In  so  far  as  It  made  the  re- 
ductions in  paragraphs  5  and  6,  and  on  the 
lOtb  of  May  this  appellant  entered  an  appeal 
from  the  order  making  the  reduction  of  his 
decedent's  compensation;  Col.  Marshall  hav- 
ing died  after  the  passage  of  the  order.  In 
this  court  the  trustees'  commissions  were 
further  reduced,  2%  per  cent,  being  allowed 
on  both  amounts  above  mentioned.  The  al- 
lowance to  Mr.  Homer  was  further  reduced 
from  10  to  7  per  centum,  and  that  to  Col. 
Marshall  was  affirmed.  The  appeals  were 
heard  together,  and  resulted  in  a  decree  of 
this  court  reversing  in  part  /ind  affirming 
in  part  the  order  of  the  court  below.  The 
costs  were  directed  to  be  paid  out  of  the 
funds  in  the  hands  of  the  trustees,  and  the 
cause  was  remanded.  The  compensation  al- 
lowed Mr.  Homer  was  for  services  rendered 
by  him,  especially  In  connection  with  a  sale 
to  a  syndicate  in  London  of  the  business, 
good  will,  trade-marks,  etc.,  of  the  Vogeler 
Company;  the  trustees  Iiaving  been  previous- 
ly authorized  by  the  court  to  employ  a  mem- 
ber of  the  Baltimore  bar  to  go  to  Kurope 
for  the  benefit,  of  the  estate.  They  were 
antborized  to  expend  a  sum  not  exceeding 
$1,500  for  his  expenses,  and  to  pay  him  such 
fee  as  may  seem  right  and  reasonable,  sub- 
ject to  the  approval  of  the  court.  Col.  Mar' 
shall  filed  a  petition  setting  out  at  length  the 
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services  rendered  by  him' to  the  trustees,  and. 
asked  for  ^n  allowance  of  proper  compensa- 
tion. 

After  the  disposition  of  that  case  by  this 
court,  this  suit  was  brought  on  the  appeal 
bond.  The  theory  of  the  appellant  is  that, 
by  reason  of  the  appellees  staying  the  order 
by  their  appeal  and  bond,  he  has  sustained 
damages  which  are  to  be  measured  by  inter- 
est on  the  $10,000  for  the  time  he  and  his 
decedent  were  deprived  of  the  use  of  it.  The 
defendants  filed  five  pleas,  and  the  plaintiff 
demurred  to  four  of  them  and  replied  to  the 
fifth.  The  defendants  demurred  to  the  rep- 
lication, and  the  court  overruled  all  the  de- 
murrers, and  Judgment  was  entered  for  the 
defendants  for  costs.  We  will  not  discuss 
the  several  demurrers  separately,  but  will 
give  what  we  deem  sufficient  reasons  for  af- 
firming the  Judgment 

.  Although  the  order  of  court  appealed  from 
directed  that  there  be  allowed  and  paid  to 
Col.  Marshall  the  sum  of  $10,000,  It  must  be 
remembered  that  it  was  "as  fees  or  com- 
pensation for  professional  services  rendered 
by  or  through  him  to"  the  trustees.  It  was 
in  reality  determining  what  sum  the  trustees 
should  be  allowed  to  pay  him  out  of  the 
trust  funds.  It  may  be  that  trustees  who 
employ  counsel  should  pay  him  for  his  serv- 
ices more  than  the  court  would  be  Justified 
In  allowing  out  of  the  fund,  as  they  may 
employ  blm  to  do  what  they  should  do  them- 
selves, and  what  they  are  paid  for  doing  by 
the  commissions  allowed  them;  but  when  it 
Is  proper  for  the  trustee  to  employ  counsel 
the  law  allows  him  to  do  so,  and,  Inasmuch 
as  it  is  for  the  benefit  of  the  estate,  the  trus- 
tee is  permitted  to  compensate  the  counsel 
out  of  the  funds  In  bis  hands.  The  allow- 
ance Is,  in  theory,  if  not  actually,  made  to 
the  trustee  to  compensate  him  for  an  ex- 
pense which  he  is  authorized  to  incur.  In 
Davis  V.  Gemmell,  73  Md.  585,  21  Atl.  722, 
Judge  Miller  said,  in  a  separate  opinion  filed 
by  him,  in  speaking  of  counsel  fees:  "The 
claims  for  these  allowances  are  not  made  by 
petitions  filed  by  their  client,  according  to 
the  usual  practice,  but  by  petitions  filed  by 
themselves  In  their  own  names;  and  it  is 
only  by  treating  them  as  bona  fide  assignees 
of  their  proportional  parts  of  the  Judgment, 
as  specified  in  the  contracts  for  theh:  con- 
tingent fees,  that  relief  can  be  granted 
them."  That  was  the  theory  upon  which 
those  allowances  were  made,  as  will  be  fur- 
ther seen  by  reference  to  McGraw  v.  Can- 
ton, 74  Md.  558,  22  Atl.  132,  and  Chew  v. 
Perkins,  81  Md.  xvl,  31  Atl.  507.  "When 
compensation  Is  allowed  out  of  a  common 
fund  for  expenses  Incurred  and  services  ren- 
dered on  behalf  of  the  common  interest.  It  Is 
upon  the  principle  of  representation  or 
agency."  Miller's  Eq.  Proc.  665.  So, :  al- 
though a  practice  has  grown  up  In  this  state 
of  attorneys  filing  petitions  In  their  own 
names  for  compensation  for  services  render- 
ed trustees,  strlctiy  speaking,  sacta  allow- 
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ances  are  made  to  the  trustees,  and  tbey  are 
given  credit  for  so  mucb  of  the  trust  funds 
as  they  are  authorized  to  pay  counsel  who 
have  rendered  the  services.  Ordinarily  the 
attorney  does  not  have  a  claim  against  the 
fund,  but  against  the  trustee  employing  him, 
and  the  trustee  is  reimbursed  for  what  he 
has  paid  or  Is  to  pay,  If  sanctioned  or  au- 
thoiized  by  the  court.  When,  then,  the  ap- 
pellees excepted  to  the  audit,  they  objected 
to  the  allowance  to  the  trustees  In  those  four 
paragraphs;  and,  while  It  Is  true  that  Mr. 
Homer  and  Col.  Marshall  were  Interested  In 
the  result,  they  could  only  make  their  claims 
through  the  trustees.  No  such  question  was 
raised,  but,  If  it  had  been,  It  Is  not  clear 
that  the  appeal  of  the  administrator  of  Col. 
Marshall  could  have  been  entertained  In  the 
former  case.  It  was  not  a  controversy  be- 
tween him  and  the  trustees,  but  between  the 
appellees  and  the  trustees,  as  to  whether 
they  should  be  allowed  to  pay  Col.  Marshall 
$10,000,  or  more,  for  his  services  to  them. 
The  appeal  of  these  appellees  was  docketed 
In  this  court  against  the  trustees,  and  was 
there  decided,  and  there  was  no  case  In  their 
name  against  the  administrator  of  Col.  Mar- 
shall. We  mention  that  to  show  how  it  was 
regarded,  not  only  under  the  practice  of 
this  court,  but  by  the  counsel  who  took  part 
in  the  argument,  as  It  was  not  suggested  that 
there  should  be  a  case  docketed  against  this 
appellant,  and  the  decree  was  entered  in  the 
case  against  the  trustees. 

The  case  as  presented  by  the  appeal  of 
those  who  are  now  appellees  was  against  the 
trustees,  disputing  the  four  allowances  to 
them  as  made  by  those  paragraphs  of  the 
order  appealed  from.  The  trustees'  commis- 
sions and  the  compensation  to  Mr.  'fiomer 
were  materially  reduced,  and  the  only  item 
they  failed  in  was  the  fee  allowed  Col.  Mar- 
shall. There  were  664  claims  distributed  to 
in  the  audit,  all  of  which  profited  by  the  ex- 
ceptions of  these  four  creditors  to  the  ex- 
tent they  succeeded  in  reducing  the  allow- 
ances; and  yet,  according  to  the  theory  of 
the  appellant  these  four  creditors  are  to  be 
mulcted  In  damages  for  an  amount  consid- 
erably in  excess  of  any  sum  they  could  possi- 
bly get  from  the  reduction  made  by  this 
court,  because  they  did  not  succeed  in  re- 
ducing this  Item.  To  establish  a  precedent 
of  that  kind  might  deter  creditors  from  ob- 
jecting to  what  they  believe  to  be  excessive 
allowances  to  trustees  or  others,  to  an  ex- 
tent that  would  seriously  affect  the  prop- 
er administration  of  Insolvent  estates,  and 
cannot  be  sanctioned  by  this  court.  This  es- 
tate was  administered  at  enormous  and  un- 
usual costs  and  expenses,  and,  although  we 
do  not  mean  to  criticise  the  trustees,  as  the 
character  of  the  assets  yyere  such  as  requir- 
ed the  expenditure  of  much  more  than  usual, 
the  audits  show  that  the  trustees  were  char- 
ged with  over  a  half  million  dollars,  but  less 
than  half  of  that  amount  was  distributed 
to  creditors,  owing  to  the  large  amounts  nec- 


essarily expended  in  conducting  the  busi- 
ness and  administering  the  estate.  By  the 
audit  the  trustees  were  allowed  nearly  $30,- 
000  commissions,  and  Messrs.  Homer  and 
Marshall  were  allowed  $37,600  fees,  besides 
some  fees  and  expenses  previously  paid 
them;  and,  although  they  were  reduced  by 
the  circuit  court  of  Baltimore  City,  the  com- 
missions and  fees  for  counsel  allowed  the 
trustees  still  amounted  to  over  $50,000,  not- 
withstanding the  creditors  were  only  getting 
65  per  cent,  of  their  claims.  The  creditors 
who  prosecuted  the  appeal  cannot,  therefore, 
be  said  to  have  done  so  without  any  cause, 
and  the  result  In  this  court  showed  that  It 
thought  they  had  sufficient  grounds  to  com- 
plain against  several  of  the  items  excepted 
to.  Although  the  amount  allowed  for  Col. 
Marshall's  fee  was  approved  of  and  affirm- 
ed, Its  payment  out  of  the  t"ist  fund  is  upon 
the  theory  that  his  services  were  for  the 
benefit  of  the  whole  estate.  When,  therefore, 
these  four  were  acting  for  the  benefit  of  all 
creditors,  if  the  appellant  Is  entitled  to  dam- 
ages, to  be  measured  by  interest  on  the  sum 
allowed  his  decedent,  would  it  not  be  simply 
applying  the  same  principle  to  them  that  en- 
ables the  appellant  to  be  paid  out  of  the  trust 
fund,  to  allow  out  of  that  fund  any  such 
damages  as  they  should  pay?  One  of  the 
conditions  of  their  bond  was  to  pay,  "In  case 
the  said  parts  of  said  order  shall  be  affirm- 
ed, as  well  all  damages  and  costs  decreed  by 
the  said  circuit  court  of  Baltimore  City,  as 
all  damages  and  costs  that  may  be  award- 
ed by  the  Court  of  Appeals,  -to  be  paid  by 
the  said  appellants."  If,  then,  the  appellant 
was  entitled  to  such  damages  on  the  af- 
firmance of  the  order,  in  so  far  as  It  affected 
his  claim,  he  ought  to  have  applied  to  this 
court  to  allow  It  out  of  the  fund. 

It  must  be  remembered  that  the  claim  of 
Col.  Marshall  was  not  against  the  firm  of 
the  Charles  A.  Vogeler  Company,  but  against 
the  trustees,  for  services  rendered  to  them 
in  the  settlement  of  the  estate  of  the  firm. 
The  court  below  did  not  provide  for  the  pay- 
ment of  Interest  on  the  sum  allowed,  and 
this  court  did  not  do  so,  but,  on  the  contrary, 
after  fully  considering  the  evidence  and  all 
circumstances,  connected  with  It,  affirmed  the 
action  of  the  lower  court,  which  allowed  $10,- 
000  In  addition  to  $1,250  already  paid.  If  it 
had  thought  it  should  be  increased  by  the 
equivalent  of  Interest,  and  its  attention  had 
been  brought  to  that.  It  could  have  so  or- 
dered. Although  the  statute  now  provides 
for  judgments  being  so  entered  as  to  bear 
Interest,  and  an  order  ratifying  and  confirm- 
ing an  audit  is  a  Judgment  of  the  court,  there 
are  some  early  cases  in  this  state,  the  prin- 
ciples of  which  could  still  be  applied  to  a 
claim  such  as  this.  In  Contee  y.  Flndley,  1 
Har.  &  J.  331,  the  court  said:  "It  was  a  mis- 
taken Idea  that  Interest  was  always  given  by 
this  court  as  a  matter  of  course.  It  Is  In 
their  discretion,  and  they  will  allow  inter- 
est, in  the  nature  of  damages,  in  sncb  cases 
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an  they  think  If  riiould  be  allowed."  And  tt 
dtd  allow  interest  as  additional  damages,  tn 
Batcber  t.  Norwood,  1  Har.  &  J.  485,  which 
was  a  snlt  on  an  appeal  bond,  the  court  said: 
"If  the  tionrt  of  Appeals  had  been  applied 
to  for  that  purpose,  they  would  have  assessed 
additional  damages  for  the  Interest  which 
had  accrued  from  the  time  of  the  recovery 
of  the  Judgment  In  the  county  court  to  the 
day  when  they  affirmed  the  judgment  on 
the  appeal  from  the  general  court  But  it 
appears  that  the  Judgment  of  the  general 
court  was  affirmed,  with  costs  only.  Nonpay- 
ment of  this  Judgment  is  a  breach  of  the 
condition  of  the  appeal  bond,  and  is  only 
covered  by  the  penalty.  The  court  are  of 
opinion  that  the  plaintiff  in  this  case  can 
only  recover  in  this  action  Interest  from  the 
day  when  the  Court  of  Appeals  affirmed  the 
Judgment  of  the  general  court"  In  Ham- 
mond V.  Hammond,  2  Bland,  371,  the  chan- 
cellor, after  saying  that  where  a  debt  is 
liquidated  by  an  auditor's  statement  coiv 
firmed,  the  whole  carries  interest  from  the 
date  to  which  such  confirmation  relates,  add- 
ed: "And  If  the  debtor  should  appeal,  and 
the  Judgment  below  should  be  affirmed,  here, 
as  in  England,  the  appellate  court  may,  ac- 
cording to  the  express  provisions  and  the 
spirit  of  several  legislative  enactments,  add 
the  Interest  which  had  accrued  upon  the 
Judgment  below  to  its  aggregate  amount  and 
direct  the  whole  to  carry  Interest  from  the 
time  of  the  affirmance  until  paid."  We  see 
Eo  reason  why  the  principles  announced  In 
the  above  cases  cannot  be  applied  to  a  claim 
of  this  kind,  if  this  court  should  deem  such 
damages  proper,  for,  as  we  have  already  said, 
the  question  was  what  sum  should  the  trus- 
tees be  allowed  as  compensation  for  the  at- 
torneys, and  if  the  court  Iiad  been  of  the 
opinion  that  they  should  pay  the  additional 
sum,  equivalent  to  interest,  it  could  have  so 
ordered  on  application  to  it  But  this  ap- 
pellant took  a  cross-appeal  from  the  order  of 
March  10,  1902,  reducing  the  allowance  from 
$12,500  to  $10,000.  Without  determining 
whether  such  appeal  could  be  properly  taken 
by  him,  the  fact  is  it  was  taken  without  ob- 
jection, and  the  whole  question  was  consid- 
ered by  this  court.  It  is  difficult  to  see, 
therefore,  bow  the  appellant  could  hold  the 
appellees  responsible  for  damages  for  not 
paying  the  $10,000,  when  he  was  claiming 
that  it  was  not  sufficient  and  that  he  was 
entitled  to  $12,600.  As  long  as  his  appeal 
was  pending,  he  could  not  properly  require 
the  payment  of  the  $10,000,  if  these  creditors 
had  abandoned  the  appeal  as  to  that  item. 
He  could  in  no  way  more  forcibly  assert  his 
unwillingness  to  receive  the  $10,000  as  com- 
pensation than  by  appealing  from  the  order 
reducing  the  amount  to  that  sum.  His  ap- 
peal, as  disclosed  in  the  order  filed  as  part 
of  his  replication,  was  from  so  much  of  this 
order  "as  sustained  the  exceptions  filed  In 
the  auditor's  account  allowing  a  fee  of  $12,- 
500  to  Clurles  Marshall  for  professional  ser- 


vices, and'  allowed  to  Um  In  Hen  thereof  the 
sum  of  $10,000."  It  is  nowhere  suggested 
that  he  was  willing  to  accept  the  $10,000, 
but,  having  appealed  within  the  time  allowed 
by  law  from  that  order,  the  presumption  was 
that  he  was  not;  and  having  prosecuted  his 
appeal  to  the  conclusion  of  the  case,  which 
was  then  decided  against  him,  it  would  pre- 
sent a  peculiar  condition  of  affairs  to  bold 
this  bond  responsible  for  damages  because 
the  appellant  did  not  receive  the  $10,000  un- 
der an  order  of  court  which  he  was  himself 
refusing  to  accept.  If  the  views  of  the  ap- 
pellant had  been  adopted  on  his  appeal,  the 
sum  of  $12,500  would  have  been  alloVed, 
and  it  could  hardly  be  contended  that  the 
bond  would  then  have  been  liable  for  dam- 
ages because  of  the  appeal,  to  be  measured 
by  Interest  on  the  $10,000.  There  certainly 
could  have  been  no  recovery  of  damages 
from  the  date  of  his  appeal,  and  there  Is  no 
suggestion  in  the  pleadings  that  prior  to  that 
time  he  was  willing  to  accept  the  $10,000  in 
full  of  the  compensation  to  be  allowed  his 
decedent 

So,  without  further  reference  to  the  several 
pleas,  or  to  whether  the  terms  of  this  bond— 
"in  case  the  said  parts  of  said  order  shall 
be  affirmed"— are  broad  enough  to  authorize 
the  appellant  to  sue  alone,  under  the  circum- 
stances we  have  stated,  we  are  of  the  opin- 
ion that  the  appellant  is  not  entitled  to  re- 
cover, and  the  judgment  will  be  affirmed. 
Judgment  affirmed,  the  appellant  to  pay  the 
costs. 


(S  B.  I.  243) 
HEINEMANN  et  al.  r.  DB  WOIjP  et  al. 

(Supreme  Court  of  Rhode  Island.   June  5, 
1903.) 

WILLS-eONSTRtJCTION-POWBR    OB*   APPOINT- 
MENT—KXBRCISB. 

1.  Testatrix's  father,  by  his  will,  provided 
that  If  either  of  his  daughters  should  die,  leav- 
ing no  children  or  issue  of  a  deceased  child, 
that  portion  which  by  his  will  would  go  to  such 
daughter's  children,  or  issue  of  her  child,  if  liv- 
ing, should  go  to  her  sisters  then  Burviving,  and 
the  issue  then  living  ot  any  of  her  sisters  then 
deceased,  share  and  share  alike  to  each  sister, 
and  the  issue  of  a  deceased  sister  taking  its 
parent's  share,  to  them  severally  for  their  own 
use  forever.  By  another  clause  he  declared 
that  it  either  of  his  daughters  should  die,  leav- 
ing children  her  surviving,  or  leaving  a  child 
and  issue  of  a  deceased  child,  such  daughter 
was  empowered  to  divide  into  such  shares  or 
portions  the  whole  or  any  part  of  testator's  es- 
tate which  by  his  will  and  former  codicil  would 
go  to  her  children,  and  to  appoint  the  same  to 
and  among  such  children  in  such  proportions 
as  she  should  de^n  fit  Btid,  that  such  latter 
provision  related  only  to  property  devised  to 
testatrix's  children,  and  did  not  inclode  a  ixtr- 
tiou  of  the  share  of  a  deceased  sister  dying 
without  children,  which  passed  to  testatrix  in 
fee  under  the  first  provision  of  the  will. 

2.  Testatrix,  under  one  provision  of  her  fa- 
ther's will,  acquired  the  fee  in  a  portion  of  the 
share  of  her  deceased  sister  who  died  without 
children;  and  under  another  provision  of  such 
will  testatrix  was  empowered  to  appoint  by  will 
among  her  children  such  portion  of  the  father's 
estate,  or  any  part  thereof  which  by  his  will 
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was  ^>eqneathed  to  aneh  children.  Testatrix's 
irW  provided  that,  for  the  purpose  of  executing 
the  power  under  her  father's  will,  she  deviaed 
the  estate  which  she  was  authorized  by  such 
will  .to  appoint,  to  i>er  children  living  at  her 
death,  etc.,  in  ecinal  shares,  and  devised  the  res- 
idue of  her  estate  to  her  hUBband.  Held,  that 
the  exercise  of  the  power  of  appointment  was 
limited  to  the  property  bequeathed  to  testa- 
trix's children  by  her  father's  will,  and  did  not 
inclnde  testatrix's  interest  in  the  sliare  of  the 
deceased  sister,  which  on  testatrix's  death  pass- 
ed to  her  husband,  as  her  residuary  legatee. 

Action  by  BmUy  M.  Heinemann  and  others 
against  James  F.  De  Wolf  and  others  for 
the  construction  of  a  wlU.  Judgment  for  com- 
plainants. 

Argued  before  8TINESS,  a  J.,  and  TIL- 
LINGHAST  and  DOUGU^S,  JJ. 

James  Tllllngbast,  for  complainants.  Wil- 
liam R.  Tllllngbast  and  Norrls  &  HofFman,  for 
respondents. 

TILLINGHAST,  J.  The  real  estate  de- 
scribed In  this  bill  of  complaint  having  been 
sold  by  the  commissioner  who  was  appointed 
for  that  purpose,  the  same  Is  now  before  the 
court  for  the  purpose  of  determining  as  to  the 
ownership  of  one-twelfth  part  of  the  proceeds 
of  the  sate,  In  accordance  with  a  decree  here- 
tofore entered  in  the  case.  This  one-twelfth 
part  is  claimed  by  tbe  respondent  James  De 
Wolf  Perry,  to  whom,  after  tiie  death  of 
Mrs.  Perry,  her  husband,  Raymond  H.  Perry, 
by  deed  dated  September  13,  MOO,  conveyed 
to-  bis  brotber,  said  James  De  Wolf  Ferry, 
"all  his  interest  In  the  estate  of  bis  late  wife, 
Ellen  M.  Perry,  deceased,  nnder  and  by  vir- 
tue of  her  will,  or  otherwise,  whether  real 
or  personal,  and  of  wliatever  kind  and  na- 
ture," In  trust  for  certain  purposes  mentioned 
In  said  deed.  And  he,  said  James  De  Wolf 
Ferry,  claims  that  said  one-twelfth  passed  to 
Raymond  H.  Perry,  nnder  the  residuary 
clause  of  Mrs.  Perry's  will,  and  now  belongs 
to  him  by  virtue  of  said  conveyance.  This 
one-twelfth  part  of  the  proceeds  of  the  sale 
of  said  real  estate  is  also  claimed  by  the 
Fidelity  Insurance,  Trust  &  Safe  Deposit 
Company,  of  the  city  of  Philadelphia,  as  trus- 
tee for  the  children  of  Mrs.  Perry;  the  con- 
tention In  their  behalf  bring  that  It  did  not 
pass  under  the  residuary  clause  of  Mrs.  Fer- 
ry's will,,  and  hence  was  not  included  in  said 
conveyance.  The  title  to  this  one-twelfth 
part  of  said  proceeds  therefore  depends  upon 
the  constniction  which  shall  be  put  upon  the 
fourth  clause  of  the  will  of  said  Ellen  M. 
Perry.  And  the  specific  question  raised  may 
be  stated  thus:  Does  the  fourth  paragraph 
of  the  will  of  Ellen  M.  Perry  include  and 
dispose  of  the  one-twelfth  Interest  of  the  real 
estate  of  her  father,  Charles  H.  Dabney,  of 
which  she  became  seised  in  fee  simple  on  the 
death  of  her  sister  Frances  Elizabeth  Rhett 
without  issue? 

Charles  H.  Dabney  died  December  IB,  1879, 
leaving  a  last  will  and  testament,  which  was 
duly  admitted  to  probate  in  Philadelphia,  Fa., 
on  August  6,  1880,  and  was  also  filed  and 


recbnSed  In  Bristol,  B.  I.,  od  March  10^  1900. 
By  said  will  he  left  the  bulk  of  Us  estate 
in  trust  fi>r  the  benefit  of  his  wife,  laien 
Maria  Dabney,  for  life,  and  after  her  In  trust 
for  the  benefit  of  his  four  daughters^  namely. 
EHien  Maria  De  Wolf,  wife  of  James  F.  De 
Wolf,  Jr.,  of  Bristol,  and  who,  after  the 
death  of  said  JameS,  married  Raymond  H. 
Perry;  Emily  M.  Heinemann;  Frances  Eliza- 
beth Dabney,  who  afterwards  married  Julius 
Bhett;  and  Mary  F.  Payson. 

So  far  as  the  question  at  issue  is  ooncemed, 
the  material  parts  of  Mr.  Dabney's  will  are 
contained  In  the  first  and  second  codicils 
thereto,  which  read  as  follows: 

(1)  "If  either  of  my  daughters  shall  die 
leaving  no  children  or  Issue  of  a  deceased 
child,  then  and  In  every  such  case  it  Is  my 
will  that  the  portion  which  by  aaid  will 
would  go  to  such  daughter's  children  or  issue 
of  her  child.  If  living,  shall  go  to  her  sisters 
then  surviving,  and  the  issue  then  living  of 
any  of  her  sisters  then  deceased,  share  and 
share  alike,  to  each  sister,  and  tbe  issue  of  a 
deceased  sister  taking  Its  parent's  share;  to 
them  severally  for  their  own  use  forever. 

(2)  "It  Is  my  will  and  I  order  and  direct 
that  If  either  of  my  daughters  shall  die,  leav- 
ing children  her  surviving,  or  leaving  a  cUld 
and  issue  of  a  deceased  child,  her  surviving, 
such  daughter  Is  empowered  hereby  to  divide 
into  such  shares  or  portions,  the  whole  or  any 
part  of  my  estate,  which  by  said  will  and 
former  codicil  would  go  to  her  children,  and 
to  give,  grant,  devise,  bequeath  or  appoint 
the  same  to  and  among  such  children  and 
issue  or  any  of  them  in  such  proportion, 
ratio  or  shares,  equal  or  unequal,  as  she  shall 
deem  fit." 

Mrs.  Dabney  died  a  number  of  yean  ago. 
Mrs.  Bhett  died  without  issue  on  January  2, 
1898,  whereby  the  one-fourth  of  the  estate 
held  in  trust  for  her  under  her  father's  will 
vested  In  her  three  surviving  sisters,  namely, 
Mrs.  Perry,  Mrs.  Heinemann,  and  Mrs.  Pay- 
son,  one-third  In  each  (that  Is,  one-twelfth 
of  the  whole  estate).  In  fee  simple. 

Mrs.  Perry  (formerly  Mrs.  De  Wolf)  died 
May  28,  1899,  leaving,  surviving  her,  her  sec- 
ond husband,  Raymond  EL  Perry,  and  three 
children  by  her  first  husband,  and  leaving  a 
Trill  dated  July  20,  1898,  which  was  duly  ad- 
mitted to  probate^  The  fourth  paragraph  of 
this  will,  In  so  far  as  it  is  material  to  the 
question  raised,  reads  as  follows: 

"For  the  purpose  of  executing  the  power 
which  is  vested  In  me  under  the  vrili  and 
codicil  of  my  father,  Charles  H.  Dabney,  I 
give,  devise  and  bequeath  the  estate  which 
I  am  authorised  by  said  will  and  codicil  to 
appoint,  to  my  children  who  may  be  living 
at  the  time  of  my  death  and  the  issue  of  any 
of  my  children  who  then  may  be  deceased, 
such  Issue  taking  the  share  which  their  pa^ 
ent  would  have  taken  if  living,  In  equal 
shares  and  portions,  but  it  is  my  will  that 
the  estate  thus  appointed  shall  be  held  by 
the  said  Fidelity  Insurance,  Trust  &  Safe  De- 
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posit  Company,  of  tbe  city  of  PhUadelpbIa— 
In  trust,"  etc. 

On  the  part  of  said  trust  company,  repre- 
senting the  children  of  Mrs.  Ellen  M.  Perry,  It 
Is  contended  that  by  tbe  tonrtb  clause  of  ber 
will  she  Intended  to  pass  all  ber  Interest  In 
said  estate  to  them,  and  not  leave  It  to  pass 
to  ber  husband,  as  a  part  of  ber  general 
residuary  estate.  And  It  Is  argued  that  the 
language  of  said  clause  appropriately  express- 
es tbis  Intention,  and  Is  apt  and  sufficient  to 
Include  said  one-twelfth  of  the  estate.  This 
contention  Is  based  mainly  upon  the  claim 
that  Mrs.  Perry  took  this  one-twelftb  part 
nnder  tbe  first  codicil  of  ber  father's  will, 
and  by  the  second  codicil  was  given  power 
to  dispose  thereof  by  appointment  among 
ber  children  or  Issue,  only.  We  are  unable 
to  assent  to  this  contention.  Under  tbe  first 
codicil  of  Mr.  Dabney's  will,  the  share  of 
any  daughter  dying  without  issue  passed  to 
ber  sisters  then  surviving,  and  the  Issue  of 
any  deceased  sister  equally— tbe  Issue  of  a 
deceased  sister  taking  its  parent's  share— "to 
them  severally  for  their  own  use  forever." 
Upon  the  death  of  Mrs.  Rhett,  therefore,  one- 
fourth  of  her  father's  estate  was  discharged 
of  the  trust  created  by  his  will,  and  vested 
absolutely  In  the  three  surviving,  daughters, 
namely,  Mrs.  H^nemann,  Mrs.  Payson,  and 
Mrs.  Perry;  each  taking  one-third  of  the  one- 
fonrtb,  or  one-twelftb  of  tbe  whole.  And 
tbIs  part  of  said  estate  being  vested  in  Mrs. 
Perry  In  fee  simple,  of  course  she  could  dis- 
pose of  It  by  will  or  otherwise,  as  she  saw 
fit.  As  showing  that  tbe  one-twelfth  In  ques- 
tion does  not  belong  to  the  children  of  Mrs. 
Perry,  It  Is  to  be  observed  that  the  property 
covered  by  tbe  first  codicil  of  Mr.  Dabney's 
will  was  not  to  go  to  tbe  children  of  a  sur- 
viving sister,  but  only  to  the  children  of  a  de- 
ceased sister.  '  And  at  tbe  time  of  tbe  death 
of  Mrs.  Rhett,  Mrs.  Perry  was  a  surviving, 
and  not  a  deceased,  sister.  It  Is  also  to  be 
observed  that  the  power  of  appointment  con- 
ferred by  Mr.  Dabney  under  the  second  codi- 
cil of  bis  win  Is  limited  to  such  portions  of 
bis  estate  as  would  pass  under  tbeflrst  codicil 
to  tbe  children  of  a  deceased  daughter  who 
should  survive  her.  Upon  the  death  of  Mrs. 
Rhett  without  issue,  therefore.  It  would  seem 
to  be  clear  that  ber  surviving  Sisters,  and  not 
their  children,  were  entitled  to,  and  became 
tbe  absolute  owners  of,  tbe  one-fourth  part  of 
tbe  estate  which  she  took  under  her  father's 
■wllL  Mweover,  as  pertinently  argued  by  coun- 
sel for  Mr.  James  De  Wolf  Perry,  "If  Mr. 
Dabney  Intended  that  the  power  given  by  bis 
second  codicil  should  In  any  way  limit  tbe 
absolute  estate  which  might  vest  in  Mrs. 
Perry,  then  the  limitation  was  void  as  being 
repugnant  to  the  absolute  gift  But  the  clear- 
ly expressed  Intention  of  Mr.  Dabney  was  to 
empower  bis  daughters  to  appoint  the  shares 
their  children  should  take  in  that  part  of  his 
estate  which  went  to  such  children  under  his 
will,  leaving  his  daughters  free  to  do  what 
tbey  wished  with  their  own  estate." 


It  appearing,  Uien,  that  the  Interest  In 
question  passed  to  Mrs.  Perry  absolutely  on 
the  death  of  ber  sister,  Mrs.  Rhett,  we  come 
now  to  consider  the  question  hereinbefore 
suggested,  namely,  whether  she  disposed  of 
said  interest  by  the  fourth  clause  of  ber  will. 
We  think  this  question  must  be  answered  In 
the  negative.  In  this  clause  the  testatrix 
uses  tbe  expression,  "tbe  estate  which  I  am 
authorized  by  said  will  and  codicil  to  ap- 
point." She  thereby  clearly  restricted  herself 
to  the  power  of  appointment  contained  In  ber 
father's  will.  The  language  used  plainly 
shows  that  this  was  the  only  tjiing  she  had 
In  mind;  that  she  was  not  attempting  to  dis- 
pose of  her  own  estate,  but  only  of  that 
which  was  covered  by  tbe  power.  And  to 
bold  that  anything  outside  of  tbe  exercise 
of  the  power  was  Intended  to  be  accompllstaed 
by  said  clause  would  be  to  force  the  language 
used  beyond  Its  natural  meaning.  The  term 
"appoint,"  particularly,  shows  that  the  testa- 
trix did  not  Intend  to  dispose  of  ber  own 
property,  as  this  term  Is  never  used  to  con- 
vey one's  absolute  estate.  Tbe  use  of  tbe 
word  "power"  also  shows  that  she  did  not 
Intend  to  include  ber  own  estate  held  by  ber 
In  fee,  as  a  power,  when  given  by  will,  con- 
templates not  an  estate  In  one's  self,  but 
simply  the  authority  to  give  title  thereto. 
And  In  the  absence  of  anything  to  show  an 
Intention  to  tbe  contrary,  it  is  to  be  presumed 
that  the  testatrix  used  the  words  referred  to 
in  their  strict  legal  sense  and  meaning.  Cba- 
pln  V.  Hill,  1  R.  I.  446;  Bailey  v.  Brown,  19 
R.  I.  669,  86  AtL  581.  We  not  only  fail  to 
find  anytiiing  In  Mrs.  Perry's  will  to  Indi- 
cate that  the  technical  words  referred  to  were 
not  used  In  their  strict  legal  sense,  but,  on 
the  contrary,  the  language  used  by  her  in  tbe 
fifth  paragraph,  in  which  she  refers  to  the 
fourth  paragraph  as  disposing  of  that  estate 
"over'which  I  have  a  power  of  appointment 
tmder  the  will  of  my  father,"  shows  that 
she  well  understood  and  clearly  appreciated 
tbe  distinction  between  ber  own  property  and 
that  over  which  she  had  and  was  exercising 
tbe  power  of  appointment.  In  this  connec- 
tion it  Is  pertinent  to  observe  that  when  she 
executed  her  will,  on  July  20,  1898,  her  sis- 
ter Mrs.  Rhett  bad  been  dead  for  more  than 
six  months.  And  it  must  be  presumed  that 
she  knew  and  well  understood  at  that  time 
that  she  bad  an  absolute  estate  in  one-twelftb 
of  the  property  Included  In  tbe  trust  created 
by  ber  father's  will.  And  the  fact  that  she 
failed  to  tise  any  language  in  said  fourth 
clause  which  would  be  apt  and  pertinent  to 
convey  any  estate  excepting  that  to  which 
she  specifically  refers  shows  that  she  did 
not  intend  to  include  any  of  her  own  estate 
therein.  And  of  course  the  law  Is  "that  by 
tbe  simple  exercise  of  a  power  tbe  donee  will 
pass  only  the  Interest  of  tbe  person  creating 
It,  and  not  any  Interest  or  franchise  of  bis 
own."  1  Sag.  on  Powers,  293.  For  "a  power 
of  appointment,"  as  well  defined  by  Jessei, 
M.  R.,  in  Freme  v.  Clement,  18  Ij.  R.  (Cb. 
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Dir.)  504,  "to  a  power  of  dlBposltion  given 
to  a  person  over  property  not  his  own,  by 
some  one  who  directs  the  mode  In  which  that 
power  shall  be  exercised  by  a  particular  in- 
strument" And  where  the  donee  of  a  power 
makes  a  disposition  of  the  subject-matter 
thereof  In  express  execution  of  the  power,  as 
In  the  case  under  the  clause  now  under  con- 
sideration, such  dlspoaition,  in  the  absence  of 
anything  in  the  context  showing  a  contrary 
Intention,  should  be  restricted  to  an  execu- 
tion of  the  power  so  as  not  to  affect  the 
donee's  individual  estate.  22  Am.  &  Eng. 
Ency.  L.  (2d  Ed.)  1115;  Moore  v.  Hnmpton, 
1  Whart  433;  Bearddey  v.  Hotchklss,  96  N. 
Y.  212. 

We  think  the  Intention  of  the  testatrix, 
by  the  fourth  clause  of  her  will,  to  exercise 
the  power  of  appointment  only,  and  not  to 
dispose  of  any  of  her  own  absolute  estate, 
is  so  apparent  and  clear  as  not  to  be  fairly 
susceptible  of  any  other  interpretation.  And 
hence,  under  the  well-settled  rule  in  relation 
to  the  execution  of  powers  (see  Blagge  v. 
Miles,  1  Story,  426,  Fed.  Gas.  No.  1.479;  Cot- 
ting,  v.  De  Sartige8„17  R.  I.  668,  24  Atl.  630, 
16  L.  R.  A.  367;  Mason  v.  Wheeler,  19  R. 
I.  21,  31  Atl.  426,  61  Am.  St.  Rep.  734),  the 
interest  in  question  did  not  pass  to  said  trust 
company,  but  did  pass  to  her  husband  un- 
der the  residuary  clause  of  her  will.  We 
therefore  decide  that  said  one-twelfth  inter- 
est now  belongs  to  the  respondent  James  De 
Wolf  Perry,  by  virtue  of  the  deed  of  con- 
veyance to  him  from  Raymond  H.  Perry, 
dated  September  13,  1900,  hereinbefore  refer- 
red to. 


(25  R.  I.  189) 

TOWN  OF  BRISTOL  v.  BRISTOL  &  WAR- 
REN WATERWORKS. 

(Supreme  Court  of  Rhode  Island.    Mat  1% 
1903.) 

KQUITT— AMENDMENT  OF  BILL— SUPPLEMENT- 
AL  BILL— CONSENT  DECREE— TOWNS— PUR- 
CHASE OP  WATERWORKS— FORFEITURE  OF 
FRANCHISE— EVIDENCE  OF  VALUE— CARE  OF 
PROPERTY— DUTT  OF  VENDOR— HARMLESS 
ERROR. 

1.  An  amendment  or  a  supplemental  bill  con- 
taining assertions  and  prayers  for  relief  contra- 
dictory to  and  inconsistent  with  those  of  the 
original  bills  is  not  jiermissible,  especially  after 
the  prayer  of  the  bill  has  been  granted,  and  a 
reference  ordered  by  a  consent  decree  to  deter- 
mine what  property  can  be  conveyed  to  com- 
plainant, and  the  value  thereof. 

2.  A  consent  decree  cannot  be  set  aside  ex* 
cept  by  consent. 

3.  Where  a  town  exercises  its  option  to  boy 
the  plant  of  a  water  company,  by  voting  to  pur- 
chase, the  company's  franchise  passes  to  the 
town,  and  the  company  cannot  by  any  act 
thereafter  forfeit  the  franchise,  so  as  to  de- 
prire  itself  of  the  right  to  compensation  there- 
for as  part  of  the  plant. 

4.  Any  error  In  interpreting  an  answer  as  an 
acceptance  of  the  ofFer  of  the  bill  is  harmless, 
defendant  having  accepted  the  offer  by  signing 
a  consent  decree. 

6.  Where  a  town  elects  to  purchase  the  plant. 
of  a  water  company,  and  brings  suit  for  spedfic 

1 2.  See  Equity,  vol.  19,  Cent.  Dig.  |  1031. 


performance,  the  master,  to  whom  the  matter 
of  value  is  referred,  will  hear  evidence  «■  to 
value,  though  discovered  after  the  election. 

6.  Though,  where  a  town  exercises  its  optian 
to  buy  the  plant  of  a  water  company  by  vote  to 
purchase,  there  Is  an  al>solnte  contract,  trom 
which  it  cannot  relieve  itself,  yet  the  propnty 
to  be  delivered  and  the  price  to  be  paid  being 
undetermined,  and  these  questions,  by  consent, 
being  referred  to  a  master,  the  company  is  re- 
quired to  take  such  care  of  the  property,  pend- 
ing the  determination  of  such  questions,  as  a 
prudent  man  would  take  of  his  own,  but  not  to 
provide  against  deterioration  by  time  and  nat- 
ural wear,  or  to  make  improvements  or  addi- 
tions, without  some  understanding  with  the 
town  or  direction  of  the  court.  So  it  is  the 
company's  duty  to  reijair  on  discovery  th.at,  by 
leakage  in  the  reservoir  dam,  salt  water  is  mix- 
ing with  the  water  stored;  but  it  is  not  its  duty 
to  establish  filters  which  had  never  existed,  or 
to  acquire  the  right  to  fence  out  cattle  from 
access  to  the  water  sources. 

Suit  by  the  town  of  Bristol  against  the 
Bristol  &  Warren  Waterworks.  Heard  on 
motions  of  complainant    Motions  denied. 

See  49  Aa  974. 

Argued  before  STINESS,  C.  J.,  and  TIL- 
LINGHAST  and  DOUGLAS,  M. 

Francis  Colwell  and  Albert  A.  Baker,  for 
complainant.  James  M.  Ripley,  Edwards  & 
Angell,  and  Henry  W.  Hayes,  for  respond- 
ents. 

DOUGLAS,  J.  Tliia  caae,  which  baa  been 
referred  to  a  master  for  the  determination  of 
certain  questions.  Is  now  sought  to  be  brought 
into  court  upon  three  motions  made  by  the 
complainant.  It  asks,  first,  to  lie  allowed  to 
amend  its  bill;  secondly,  to  reargue  the  case 
either  before  or  after  amendment;  thirdly, 
to  stay  proceedings  before  the  master.  To 
understand  the  application  of  these  motions, 
it  is  necessary  to  glance  at  the  travel  of  the 
caae  hitherto. 

The  bill  was  filed  lAugust  17,  1895,  and  al- 
leges, amongst  other  things,  that  the  town 
of  Bristol  on  May  4,  1895,  voted  to  purchase 
the  defendant's  waterworks  system,  and  oth- 
er property  rights  and  appurtenances  con- 
nected, used,  or  belonging  therewith,  and 
complained  that  the  defendant  refused  to 
sell,  and  prayed  that  it  might  be  compelled 
to  do  so,  and  that  the  court  would  ascer- 
tain by  a  master  what  parts  of  the  water- 
works owned  'by  the  defendant  it  could  con- 
vey to  the  town,  and  the  value  of  the  same. 
The  defendant  filed  an  answer  October  15, 
1895,  in  which  it  advances  certain  matters 
by  way  of  demurrer,  and  after  full  argu- 
ment the  demurrer  was  overruled  March  28, 
1896  (19  R.  I.  414,  34  AfL  359,  32  L.  R.  A. 
740),  and  on  April  27,  1896,  a  decree  was  wa- 
tered in  accordance  with  the  opinion  of  the 
court  as  follows:  "And  now,  the  demurrer 
of  the  Bristol  &  Warren  Waterworks  to  the 
bill  of  complaint  in  the  above-entitled  cause 
having  been  overruled,  upon  motion  of  tbe 
complainant  it  is  ordered  that  said  cause  be 
referred  to  Thomas  O.  Greene,  Esq.,  one  of 
tbe  standing  masters  In  chancery  of  this 
court,  to  inquire  and  state  to  the  court  boir 
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mticb  and  ^hat  part  of  said  waterworks 
and  waterworks  syatem  of  said  town  of  Bris- 
tol, In  said  bill  described,  the  defendant  the 
said  Bristol  &  Warren  Waterworks  can  con- 
vey to  the  complainant  for  use  In  connection 
with  a  system  of  waterworks  for  said  town 
of  Bristol,  and  how  much  and  what  part  of 
said  waterworks  and  waterworks  system  It 
Is  Incumbent  upon  the  complainant  to  pur- 
chase and  pay  for  in  accordance  with  the 
terms  of  contract  between  said  complainant 
and  George  H.  Norman,  In  said  bill  referred 
to,  and  also  what  Is  a  fair  and  reasonable 
price  to  be  paid  by  the  complainant  for  the 
same,"  etc.,  etc.  '  This  decree  was  subscribed 
by  counsel  as  follows:  "We  assent  to  the 
entry  of  the  foregoing  order.  Comstock  & 
Gardner,  Plaintiff's  Solicitor.  B.  M.  Bos- 
worth,  of  Counsel  for  Defendants." 

It  Is  to  be  observed  that  this  decree,  by 
necessary  Implication,  awarded  to  the  com- 
plainant the  relief  It  prayed  for,  and  aCCord- 
ed  the  only  means  available  for  enforcing  the 
right  to  purchase  which  it  claimed.  The 
court  could  hardly  have  done  this  without 
the  consent  of  the  defendant,  for  there  were 
material  statements  in  the  bill  which  were 
traversed  by  the  answer.  Among  these 
were  the  allegation  that  the  water  supplied 
by  the  defendant  was  Inadequate  In  amount 
and  inferior  In  quality  to  the  supply  which 
the  complainant  was  entitled  to  under  the 
contract,  and  the  statement  that  the  defend- 
ant could  not  convey  a  complete  system  of 
waterworks  to  the  town  of  Bristol.  ^By  con- 
senting to  this  decree  both  parties'  waived 
these  Issues  as  a  ground  for  relief,  and  re- 
ferred them  to  the  master,  as  Involved  In  the 
duty  of  ascertaining  what  could  be  bought, 
and  how  much  ought  to  be  paid  for  It  A 
subsequent  order,  entered  by  consent  May 
23,  1890,  substituted  the  name  of  David  S. 
Baker,  Esq.,  as  master,  for  the  name  of 
Thomas  C  Greenej  who  declined  to  serve, 
but  did  not  change  the  decree  otherwise. 

It  appears  that  the  defendant  repented  Its 
hasty  assent  to  these  decrees,  for  on  October 
31,  1896,  it  filed  a  motion  as  follows:  "And 
now  In  the  above-entitled  cause  comes  the 
respondent,  and  moves  that  the  interlocutory 
order  entered  April  27,  1896,  refen-ing  the 
cause  to  a  master,  be  revoked,  and  that  the 
said  cause  be  set  down  for  a  hearing  on  bill 
and  answer."  This  motion  was  opposed  by 
the  complainant,  and  Its  right  to  go  to  a 
master  to  determine  the  terms  of  the  pur- 
chase was  reaffirmed.  The  rescript,  filed  No- 
vember 19, 1896,  Is  as  follows:  "Per  Curiam. 
The  decree  which  the  respondents  by  their 
motion  seek  to  haye  revoked,  having  been 
entered  by  consent,  cannot  be  set  aside  or  re- 
voked except  by  consent  2  Dan.  Ch.  Pr. 
(Otta  Am.  Ed.)  *973,  1459,  and  notes;  5  Ency. 
PI.  &  Pr,  060.  However,  it  appears  that  the 
motion  Is  also  to  set  down  the  cause  for 
hearing  on  bill  and  answer.  By  stipulation 
of  the  parties  the  bill  was  amended  so  as  to 
Incorporate  the  letter  of  Mr.  Boswortb,  and 


we  find  no  denial  of  this  letter,  or  any  state- 
ment of  circumstances  which  can  change  the 
construction  necessarily  given  to  it  on  the 
hearing  of  the  demurrer.  Whatever  reason 
may  have  moved  the  respondents  to  refuse  to 
appoint  an  arbitrator,  or  whatever  expecta- 
tion of  procedure  they  may  have  had  in 
mind  after  the  demurrer  had  been  disxMsed 
of,  the  letter  was  still  a  refusal  which  en- 
titled the  complainant  to  come  Into  equity, 
and  thereby  their  right  to  proceed  In  equity 
attached.    Motion  dented." 

The  case  then  went  to  the  master,  and  bis 
report  was  filed  April  7,  1900,  and  a  sup- 
plemental report  was  filed  June  29,  1901. 
Exceptions  taken  by  both  parties  were  heard, 
and  the  decision  of  the  court  was  announced 
July  27,  1901  (23  K.  I.  274,  49  Atl.  974),  and 
a  decree  was  entered  January  21,  1902,  in 
accordance  with  that  opinion,  recommitting 
the  report  to  the  master.  The  court  approv- 
ed the  master's  finding  that  .the  water  fnr- 
nisbed  was  of  reasonably  good  quality  and 
ample  in  quantity,  and  overruled  his  finding 
that  the  respondent  could  not  convey  a  com- 
plete system  of  waterworks  to  the  complain- 
ant It  also  held  that  the  exclusive  right  for 
50  years  under  which  the  respondent  oper- 
ated Its  works  in  the  town  of  Bristol  at  the 
time  the  complainant  elected  to  purchase 
was  a  part  of  the  property  to  be  bought  and 
must  be  considered  in  fixing  the  value  of  the 
works.  The  decree  directed  "that  this  cause 
be  referred  and  recommitted  to  David  S. 
Baker,  as  special  master,  to  set  off  to  the 
complainant  such  portion  of  the  reservoirs 
or  water  rights  of  the  respondent  as  may  be 
necessary  to  secure  to  the  complainant  a 
supply  of  water  ample  for  Its  present  and 
future  needs;  to  determine  what  other  prop- 
erty of  the  respondent  should  be  conveyed  to 
the  complainant  as  a  part  of  a  system  of  wa- 
terworks for  the  complainant;  to  estimate 
the  value  of  the  reservoirs  or  water  rights 
and  the  property  thus  to  be  conveyed,  and 
of  the  rights,  privileges,  and  franchises  used 
and  enjoyed  by  the  respondent  in  supplying 
the  complainant  town  with  water;  and  to 
make  statement  thereof  to  the  court,"  etc. 
The  decree  is  a  reaffirmation  of  the  former 
consent  decree,  expressed  In  different  lan- 
guage, with  more  particular  directions  to  the 
master,  but  In  no  way  changing  the  duties 
Imposed  upon  him.  It  directs  him,  in  effect, 
to  make  another  attempt  to  ascertain  the 
property  to  be  conveyed,  and  the  price  to  be 
paid  for  It  It  now  appears  that  after  the 
entry  of  this  decree  neither  party  took  any 
further  steps  before  the  master  or  the  court 
until  January  80,  1903,  when  the  complain- 
ant filed  the  motions  under  consideration. 
They  were  all  simultaneously  filed,  but  as 
the  view  which  we  take  of  the  petition  for 
leave  to  file  an  amendment  or  supplemental 
bill  is  decisive  of  all  the  applications,  we  will 
consider  that  petition  first  It  asks  permis- 
sion to  allege  that  the  water  now  furnished 
by  the  defendant  (1)  is  unsuitable  for  drink- 
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ln(,  collnarj,  and  domestic  naes;  (2)  for  man- 
ntactnrlng  naea;  (3)  that  the  supply  is  Insufll- 
dent  In  quality  and  pressure;  (4)  that  the 
pipes  are  old  and  defective,  and  so  arranged 
as  to  give  the  complainant  only  a  surplus 
after  the  town  of  Warren  is  supplied;  (S) 
tliat  the  works  have  depreciated,  since  the 
case  was  before  the  master,  by  neglect  of  the 
defendant;  (6)  that  to  remedy  these  defects 
it  is  necessary  to  clean  the  reserTolrs,  fence 
them  in,  establish  a  filtration  plant,  recon- 
struct the  dam  at  Kickemult  reservoir,  recon- 
struct a  new  pumping  station,  with  Its  ap- 
purtenances, etc.,  and  that  these  deficiencies 
and  defects  should  be  considered  in  estimat- 
ing the  value  of  the  property  to  be  conveyed; 
and  (8)  to  pray  that  the  court  will  declare 
that  the  defendant  has  failed  to  furnish  suffi- 
cient water,  in  quantity  and  quality,  and 
hence  will  eliminate  the  defendant's, exclusive 
franchise,  and  relieve  the  complainant  from 
its  offer  to  purchase  any  part  of  said  water- 
works; that,  because  of  depreciation  in  value 
since  the  filing  of  the  bill,  the .  complainant 
may  l>e  relieved  of  its  offer  to  purchase  any 
part  less  than  the  whole  of  a  complete  system 
of  waterworks;  that  the  present  value  of 
such  completed  system  may  be  determined; 
that  the  findings  of  the  master  may  be  re- 
versed and  adjusted  to  the  allegations  of  this 
amendment, 

A  comparison  of  the  matter  thus  presented 
with  the  original  bill  is  sufficient  to  show 
that  it  la  not  admissible  either  as  an  amend- 
ment, or  as  a  supplementary  bill,  or  as  a 
bill  in  the  nature  of  a  bill  of  review.  This 
petition  does  not  offer  the  amendment  in  sub- 
stitution for  the  allegations  and  prayer  of  the 
bill,  but  as  an  addition  thereto;  and  the  bill. 
If  amended  as  proposed,  would  contain  con- 
tradictory assertions  and  prayers  for  relief 
to  such  an  extent  as  to  be  unintelligible.  As 
is  aptly  said  in  the  defendant's  brief:  "If 
such  a  petition  were  allowed,  we  should  have 
the  singular  situation  of  a  complainant  in 
one  part  of  his  bill  making  an  offer  for  cer- 
tain property,  and  praying  that  the  defendant 
may  be  compelled  to  convey  It  to  bim,  and 
in  another  part  of  the  same  bill  asking  to  be 
relieved  of  this  same  offer.  For  an  original 
bill  and  amended  bill  and  a  supplemental  bill 
are  In  legal  contemplation  only  one  bill. 
Cunningham  v.  Rogers,  14  Ala.  147."  The 
inconsistency  Is  not  confined  to  the  main  con- 
tentions of  the  bill.  It  Is  conspicuous  in  its 
minor  details.  Thus  the  bill  alleges  that  the 
water  supply  is  insufficient  In  quality  and 
amount,  and  the  complainant  has  no  use  for 
any  part  of  the  system  except  the  standpipe 
and  the  pipes  and  appurtenances  in  the  town 
of  Bristol,  and  asks  tliat  the  defendant  be 
compelled  to  sell  these.  The  amendment  al- 
leges that  the  water  supply,  always  bad,  has 
become  worse  since  the  filing  of  the  bill;  that 
the  complainant  has  no  use  for  the  pipes, 
etc.,  without  water  supply,  and  asks  leave 
to  withdraw  its  offer  to  buy  these;  that  is, 
because  the  water  is  bad,  the  defendant  ought 


to  be  compelled  to  sell  the  pipe  syBtem  by 
itself,  and  the  complainant  Is  willing  to  pur- 
chase ttiat  part  of  the  waterworks;  and  also, 
because  the  water  la  bad,  the  complainant 
ought  not  to  be  compelled  to  buy  the  pipes 
without  the  water  supply,  and  asks  to  be 
excused  from  doing  so.  The  amendment  asks 
that  the  complainant  be  excnsed  from  buying, 
or,  If  It  must  buy,  that  both  the  forfeitnre 
and  pnrcbase  clauses  of  the  contract  be  en- 
forced together;'  one  of  these  clauses  by  Its 
terms  taking  tlie  whole  franchise,  the  other 
taking  away  only  its  exclusive  character. 
Such  an  amendment,  after  the  prayer  of  the 
bill  lias  been  granted,  and  proceedings  have 
been  ordered  by  a  consent  decree,  and  are 
going  on  to  carry  out  the  contract,  Is  anoma- 
loua  Whether  in  the  form  of  an  amendment 
or  of  a  supplemental  bill,  such  a  change  of 
position  is  not  permitted  by  the  mles  of  chan- 
cery practice.  It  Is  not  the  -  office  of  an 
amendment  or  of  a  supplemental  bill  to  set 
up  new  rights  or  a  new  cose.  New  matters 
may  be  thus  added,  like  changes  of  title,  etc., 
but  not  new  causes  of  action.  The  principle 
has  been  repeatedly  asserted  by  this  court. 
National  Bank  of  Commerce  v.  Smith,  17  R. 
L  244,  21  Aa  959;  Smith  Granite  Ca  v. 
Newell  &  Co..  22  B.  I.  S02,  47  Atl.  596;  Has- 
kins  V.  Oleazen  (Eq.  5720,  March  23.  1903) 
66  AtL  639.  In  Straughan  v.  Hallwood.  30 
W.  Va.  274,  4  8.  E.  894.  8  Am.  St  Bep.  29, 
it  is  held  that  a  party  who  has  no  cause  of 
action  at  the  time  of  filing  his  original  bill 
cannot  maintain  his  suit  by  filing  a  supple- 
mental bill  stating  facts  subsequently  aris- 
ing out  of  the  transaction,  the  subject  of  the 
original  bill.  The  court  say  (page  294,  SO  W. 
Va.,  and  page  405,  4  N.  B.,  8  Am.  St  Bep. 
29):  "There  la  another  objection  to  this  sup- 
plemental bill,  BO  fatal  that  the  court  was 
bound  to  dismiss  it  at  the  hearing.  The 
supplemental  bill  being  but  an  addition  to  the 
bin,  and,  as  asked  for  on  the  very  face  of  the 
bill,  to  be  read  with  it  of  course  no  decree 
could  be  rendered  npon  it  If  it  was  based 
upon  grounds  and  sought  a  redress  utterly 
inconsistent  with  the  original  bill."  The  de- 
fendant cites,  besides  this  case^  numerous  au- 
thorities to  the  same  effect,  among  which  are 
Dan.  Ch.  1515,  notes;  Leonard  v.  Cook  (N. 
J.  Sup.)  21  Atl.  47;  GlUett  t.  Hall,  13  Conn. 
420,  434;  New  York  Security  Co.  t.  Lincoln 
St  By.  Co.  (C.  C.)  74  Fed.  67;  Miiner  v.  Mfl- 
ner,  2  Edw.  Ch.  114;  Barker  v.  Prizer  (Ind. 
Sup.)  48  N.  E.  4,  6;  Clark  v.  Hull,  31  Uisa. 
520;  Heffi-on  v.  Knickerbocker,  67  lU.  App. 
339. 

So  much  of  the  matter  of  amendment  as 
would  be  appropriate  in  a  bill  in  the  nature 
of  a  bill  of  review  Is  inadmissible,  because  It 
seeks  to  set  aside  a  consent  decree.  In  Haz- 
ard V.  Hidden,  14  B.  I.  356,  a  motion  to 
amend  the  bill  was  made,  as  the  present  one 
Is,  while  the  case  was  pending  before  a  mas- 
ter under  a  decree  entered  by  consent  of  the 
parties,  and  the  case  is  decisive  of  that  part 
of  the  present  petition.    The  court  muat  meet 
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tbei  comidallQaiit's  attempt  to  set  aside  tbi  de> 
crov  -Mtb  tiie  same  anErwer  which  It  gave  the 
defendant  In  the  rescript  of  November  19, 
1896,  quoted  above. 

The  petition  for  reargnment  and  lebeailng 
1b  based  npoo  the  claim  of  newly  discovered 
evidence  of  the  qnallty  and  quantity  of  the 
water,  and  ni)on  the  allegation  that  the  court 
erred  In  finding  that  the  offer  of  the  com> 
plalnant  to  purchase  any  part  or  parts  of 
said  waterworks  was  accepted  by  the  answer 
of  the  defendant,  and  that  the  court  erred 
further  In  holding  that  the  defendant's  ez- 
cluatve  franchise  should  be  considered  In  es- 
timating the  price  to  be  paid  for  the  water- 
works, because  the  defendant  has  forfeited 
bos  exclusive  franclilse  by  not  furnishing  wa- 
ter of  good  quality.  The  evidence  submitted 
as  newly  discovered  is  entirely  cumulative, 
except  such  as  relates  to  the  conduct  of  the 
defendant  since  the  beginning  of  the  suit; 
and,  as  the  complainant  elected  to  buy  the 
waterworks  before  the  suit  commenced,  the 
equitable  ownership  of  the  franchise  passed 
to  the  complainant,  and  could  not  be  forfeited 
by  any  subsequent  act  or  neglect  of  the  de- 
fendant The  franchise  consisted  of  the  right 
to  supply  water  to  the  town  of  Bristol  and 
Its  inhabitants  for  a  certain  term  of  years 
without  competition.  This  right  the  defend- 
ant had  at  the  time  of  the  vote  to  purchase. 
Then  it  passed  to  the  town  irrevocably.  The 
defendant  now  can  only  supply  water  in  Bris- 
tol until  the  town  takes  possession  of  its 
works.  The  valu^  of  the  franchise  is  meas- 
ured by  the  profits  which  can  be  made  in  the 
busineea,  less  interest  on  the  value  of  the 
plant  Since  the  vote  of  the  town,  these 
profits,  in  equity,  became  the  property  of  the 
town,  and  the  defendant  on  final  settlement 
mnst  account  to  the  town  for  them.  It  is 
running  the  works  now.  not  on  its  own  ac- 
connt,  but  as  trustee  of  -Uie  town.  It  no 
longer  owns  the  francUse,  and  cannot  for- 
feit it.  There  Is  nothing  in  the  evidence  re- 
lating to  the  condition  of  the  water  at  the 
time  the  bill  was  filed  which  leads  us  to  be- 
lieve that  the  voters  of  the  town  were  de- 
ceived ais  to  the  quality  of  the  water  th^ 
were  using  every  day  when  they  voted  to 
purchase.  The  same  watershed  and  the  same 
rainfall  supply  the  water  now,  and  when  the 
town  comes  into  possession  it  can  Increase  the 
capacity  of  the  reservoirs  at  Its  pleasure. 
The  court  Interpreted  the  answer  of  the  de- 
fendant as  accepting  the  offer  of  the  bill  to 
purchase  the  whole  or  any  available  portion 
of  a  complete  system  of  waterworks.  If  this 
was  error.  It  was  harmless,  for  two  reasons: 
The  defendant  did  accept  this  offer  by  sign- 
ing the  consent  decree,  and,  as  we  have 
found  upon  the  evidence  submitted  to  the 
master  that  the  defendant  can  dellvor  to  the 
complainant  a  complete  system  of  water- 
works, it  makes  little  difference  whether  we 
call  the  decision  of  the  complainant  to  take 
a  part,  and  the  assetit  of  the  defendant 
thereto^  «  claim  aiid  an  admission  of  right, 


or  an  offer  and  an  acc^tance.  Thto  petition 
must  therefore  be  dismissed.  The  third  peti- 
tioB,  for  a  stay  of  proceedings  before  the  mas- 
ter, depends  upon  the  granting  of  the  otiier 
two,  and  must  likewise  be  dismissed. 

In  effect,  the  three  petitions  together 
amount  to  a  request  for  leave  to  discontinue 
the  present  bill,  and  bring  a  new  one  to  de- 
clare that  the  defendant  has  forfeited  its  exr 
elusive  franchise.  If  the  application  came  In 
that  form,  only  two  reasons  could  be  urged  in 
favor  of  it: 

First.  That  the  property  when  the  com- 
plainant elected  to  purchase  it  in  1886  was 
worth  less  than  it  appeared  to  be.  But  the 
whole  question  of  values  is  still  open  before 
the  master,  and  he  will  bear  any  evidence 
on  that  subject,  whether  known  to  the  par- 
ties then,  or  discovered  since.  Pomeroy,  C>on. 
Spec.  Perf.  8  460. 

Secondly.  That  the  neglect  of  the  respond- 
ent to  keep  the  waterworks  in  good  condi- 
tion ought  to  excuse  the  complainant  from 
purchasing  any  part  of  the. system.  It  has 
been  held  in  Massachusetts  that  a  town  can- 
not rescind  its  vote  to  purchase  a  water- 
works, but  that  the  vote  completed  a  contract 
from  which  the  town  could  not  withdraw. 
Braintree  Water  Supply  Oo.  v.  Bralntree,  146 
Mass.  482,  16  N.  B.  420;  Bockport  Water  Cio. 
V.  Bockpwt,  161  Mass.  270,  S7  N.  E.  168.  So 
where  one  has  contracted'  to  sell  land,  and 
the  vendee  has  announced  his  option  to  buy, 
the  vendor  and  his  heirs  hold  the  legal  title 
In  trust  for  the  vendee.  Newport  Water- 
works V.  SlBSon,  18  R.  L  411,  413,  28  Atl. 
S36.  In  the  ordinary  case  of  a  contract  of 
sale,  where  the  vendor  is  ready  to  convey, 
and  the  delivery  is  only  postponed  until  the 
vendee  shall  pay  the  price,  so  much  is  the 
vendee  considered,  in  contemplation  of  equity, 
as  actually  seised  of  the  estate,  that  he  must 
bear  any  loss  which  may  happen  to  the  es- 
tate between  the  agreement  and  the  convey- 
ance, and  he  will  be  entitled  to  any  benefit 
which  may  accrue  to  it  in  the  interval.  And 
the  reason  assigned  la  that  by  the  contract 
be  is  the  owner  of  the  premises,  to  every 
intent  and  purpose,  In  equity.  Robb  v.  Mann, 
11  Pa.  300,  61  Am.  Dec.  551,  citing  Richter 
r.  Selln,  8  Serg.  &  R.  440;  Bug.  on  Vend,  c 
5,  f  1,  p.  270;  Reed  v.  Lukens,  44  Fa.  200, 
84  Am.  Dec.  426.  The  vendor  who  is  pre- 
pared to  deliver  is  not  obliged  to  keep  the 
property  in  repair,  or  to  prevent  deteriora- 
tion from  natural  cansea  Hellriegel  v.  Man- 
ning, 97  N.  Y.  56,  61,  62;  2  Warvelle  on 
Vendors  (2d  Bd.)  pp.  181,  182,  par.  842;  Mor- 
gan V.  Scott.  26  Pa.  61,  64.  We  think  these 
principles  cannot  be  held  strictly  to  govern 
the  present  case.  Here  the  contract  binds 
to  an  absolute  sale,  but  the  property  to  be 
delivered  is  undetermined.  The  complainant 
has  invoked  the  aid  of  tlie  court  to  compel 
the  defendant  to  conv^.  The  defendant  has 
admitted  its  obligation,  and  by  consent  both 
j^rties  have  referred  to  the  master  the  ques- 
tions preliminary  to  delivery  of  tbe  property 
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and  payment  therefor.  In  these  circumstan- 
ces. It  seems  to  us  to  be  the  duty  of  the  de- 
fendant to  the  complainant  to  take  such  care 
of  the  property  as  a  prudent  man  would  take 
of  his  own,  but  not  to  provide  against  the 
deterioration  caused  by  time  and  natural 
wear,  or  to  make  improvements  or  additions 
thereto.  The  principles  laid  down  by  Lord 
Selbome  in  Phillips  v.  Sylvester,  8  Ch.  App. 
173,  176,  seem  to  us  quite  applicable.  He 
says:  "On  principle,  I  can  see  no  reason 
why  a  vendor  who  Insists  in  continuing  in 
possession  of  the  land  over  which  be  has 
security— the  contract  being  one  which,  in  the 
view  of  a  court  of  equity,  has  changed  the 
title  of  the  land— I  see  no  reason  why  such 
a  vendor  should  not  be  under  the  same  obli- 
gations as  those  under  which  any  other  per- 
son would  be,  who,  having  security  on  land, 
insisted  on  the  possession  of  the  land  as  a 
further  security.  He,  when  the  account 
comes  to  be  taken  between  himself  and  the 
purchaser,  will  be  entitled  to  credit  for  all 
proper  expenditures  for  the  purpose  of  main- 
taining the  purchaser's  property  in  a  proper 
condition,  as  against  the  account  of  rents  and 
profits  to  which  be  Is  necessarily  subject 
He  will  receive,  on  the  other  hand,  the  in- 
terest which  by  the  contract  he  is  entitled 
to  receive.  Perfect  Justice  Is  done  in  that 
way."  Undoubtedly,  when  it  was  found  that 
by  leakage  in  the  dam  of  the  lower  reservoir 
the  salt  water  was  mixing  with  the  water 
stored,  it  became  the  duty  of  the  defendant 
to  repair  the  leak,  as  the  evidence  shows  It 
did;  but  it  is  not  the  duty  of  the  defendant, 
as  vendor,  to  establish  filters  which  have 
never  existed,  and  to  acquire  the  right  to 
fence  out  cattle  from  access  to  the  river  and 
ponds,  when  the  complainant  elected  to  pur- 
chase the  plant  without  these  safeguards.  So 
long  as  the  reservoirs  are  of  sufficient  ca- 
pacity to  contain  the  requisite  supply  of  wa- 
ter, we  cannot  see  that  It  Is  the  duty  of  the 
defendant  to  deepen  them.  The  defects  In 
the  plant  which  may  have  accrued  from  nat- 
ural decay  since  1895  may  as  well  be  at- 
tributed to  the  negligence  of  the  complainant 
In  not  pressing  this  suit  as  to  the  defend- 
ant. If  either  party  had  shown  due  diligence, 
the  litigation  might  have  been  much  abridged. 
The  peculiar  character  of  this  property,  char- 
ged as  It  Is  with  a  public  trust,  may  be  con- 
sidered to  Impose  a  greater  measure  of  care 
upon  the  vendor  while  It  Is  In  its  posses- 
sion than  is  usual  in  sales  of  land  generally. 
But  if  special  and  extraordinary  expenses 
are  required  to  be  made  In  th^  Interest  of  the 
consumers,  and  the  parties  cannot  agree  tipon 
the  adjustment  of  such  expenses,  the  court, 
haying  acquired  jurisdiction  of  the  subject- 
matter,  may,  on  proper  application,  give  di- 
rections for  its  preservation,  and  even  for 
necessary  extensions  and  Improvements,  and 
may  direct  bow  the  same  shall  be  paid  for; 
but  the  fact  that  the  respondent  has  not 
made  such  Improvements  without  some  un- 
derstanding with. the  complainant  or  some  di- 


rection of  the  court  on  the  subject  Is  not  just 
ground  for  a  rescission  of  the  contract  of  sale, 
or  for  adjudication  that  the  franchise  was  not 
a  part  of  the  thing  purchased. 

The  fifth  allegation  in  the  proposed  amend- 
ment is  of  matter  which,  If  true,  the  com- 
plainant will  be  entitled  to  bring  before  the 
court  at  the  proper  time.  The  first  step  In 
furtherance  of  the  case  must  be  to  ascertain 
what  property  Is  to  pass  from  the  defendant 
to  the  complainant;  then  the  value  of  that 
property  at  the  time  when  the  complainant 
voted  to  purchase  must  be  ascertained;  then, 
when  the  time  of  delivery  and  payment  ar^ 
rives,  any  depreciation  caused  by  the  ven- 
dor's fault  or  neglect  may  be  deducted  from 
the  fixed  valuation  at  the  time  of  the  pur- 
chase. A  statement  of  such  depreciation  now 
Is  impossible,  and  an  attempt  to  ascertain  it 
would  be  premature. 


(4  Pen.  281) 

TYLER  V.  FIDELITY  BDILDINa  &  LOAN 

ASS'N. 

(Superior  Court  of  Delaware.    New  Castle. 

March  6,  1903.) 

POREiaN    ATTACHMENT— SINQLH    SUIT— BBV- 
ERAL  WHITS— ISSUANCE. 

1.  A  plaintiff  in  a  siogle  suit  by  foreign  at- 
tachment is  entitled  to  issue  several  writs  to 
sheriffs  of  different  counties. 

Action  by  Leander  A.  Tyler  against  the  Fi- 
delity Building  &  Loan  Association.  On  mo- 
tion to  quash  certain  writs  of  foreign  attach- 
ment   Motion  denied. 

Tlie  plaintiff  filed  an  affidavit  in  New  Cas- 
tle county,  which  defendant  admitted  to  he 
in  proper  form,  alleging  that  the  coiporatlon 
defendant  was  indebted  to  him,  etc  One 
suit  was  docketed.  The  prothonotary,  under 
Instructions  of  the  plaintiff's  counsel.  Issued 
three  original  writs,  viz.,  one  to  the  sheilff 
of  New  Castle  county,  one  to  the  sheriff  of 
Kent  county,  and  one  to  the  sheriff  of  Sussex 
couut:i',  on  all  of  which  writs  were  returned, 
attachments  laid  in  |the  hands  of  certain  gar- 
nishees. 

Argued  before  LORE,  0.  J.,  and  SPRU- 
ANCB  and  BOYCE,  33. 

William  S.  Hilles,  appearing  specially  for 
defendant,  moved  to  qdash  the  said  writs  of 
attachment  for  the  following  reasons:  (1) 
That  the  said  writs  are  issued  contrary  to  the* 
statutes  in  that  behalf  enabling.  (2)  That 
there  are  three  original' writs  issued  in  said 
cause,  contrary  to  the  statute  In  that  behalf. 
(3)  That  the  writs  of  attachment  Issued  In 
the  said  cause  are  not  authorized  by  law.  (4) 
That  the  prothonotary  has  not  followed  the 
provisions  of  law  in  issuing  the  writs  of  at- 
tachment In  said  cause.  (6)  It  does  not  ap- 
pear from  the  record  wlilch  to  the  original 
writ  Issued  in  said  cause.  Rev.  Code,  p.  783. 
§  9;.  Id.  p.  784,  i  15;  Id.  p,  786,  H  1-3;  Hol- 
land &  Crawford  v.  Leslie  &  White,  2  Harr. 

'  T 1.  S«e  Qarnishment,  vol.  M,  0«iit  Dig.  |  in. 
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306w  Counsel  for  defendant  admitted  that  If 
there  had  been  three  suits  docketed,  three 
writs  could  bare  been  issued. 

J.  Harvey  Whlteman,  for  plaintiff,  replied 
tliat  be  liad  considered  all  these  questions  be- 
fore requesting  the  prothonotary  to  issue  the 
writs,  and  that  he  was  goyemed  in  the  mat- 
ter entirely  by  section  19,  art  4,  of  the 
Constitution;  that  if  be  bad  docketed  tliree 
suits,  be  was  confronted  with  the  probability 
of  lieing  ordered  by  the  court  to  consolidate 
the  three  suits  Into  one,  to  avoid  costs;  that 
we  Iiave  no  original  writ  in  this  state;  that 
the  only  original  writ  in  Delaware  is  the 
first  writ  that  1b  issued  by  tbe  court;  that 
original  writ  was  that  which  gave  Jurisdic- 
tion to  the  court;  and  in  tliat  as  long  as  it 
was  not  a  paper  issued  out  of  the  court,  it 
was  the  court's  mandate,  and  it  directed  the 
court  to  do  Justice  to  tbe  complainant's  writ 
to  come  into  court  to  answer  his  accuser. 
Plaintiff  was  acting  upon  the  theory  that 
there  la  but  one  mandate  in  tills  case,— the 
court's  mandate  to  this  defendant,— having 
served  notice  upon  him  constructively  by  at- 
taclilng  a  number  of  bis  debtors,  some  of 
whom  reside  in  New  Castle  county,  some  in 
Kent  county,  and  some  in  Sussex  county; 
and  there  was  no  other  way  out  of  the  neces- 
sities of  the  case  to  effectuate  plalntifTs  rem- 
edy with  tbe  least  possible  expense  to  the 
defendant  than  to  issue  the  writs  in  the  way 
ttaey  Imd  been  issued.  Christie  v.  Walker, 
25  B.  C.  L.  263,  1-  Blng.  48;  Rev.  Code,  { 
20,  p.  785;  Dun  v.  Harding,  25  E.  C.  L.  263, 
10  Blng.  553;  3  Chitty's  Practice,  259. 

LORE,  C.  J.  The  question  is  whether  It 
was  n>gular  to  issue  the  three  wrlta  Coun- 
sel for  defendant  concedes  tliat  in  tliree  dif- 
ferent suits  In  this  county  process  might 
Issue  to  the  sheriffs  of  New  Castle  county, 
Kent  county,  and  Sussex  county.  Tbe  effect 
would  be  the  same  whether  there  were  tliree 
writs  Issued,  one  to  the  sheriff  of  each  coun- 
ty, in  one  suit  or  in  three  separate  suits. 
We  are  only  dealing  with  the  question  wheth- 
er we  Iiave  the  right  to  issue  these  three 
writs  in  one  suit.  What  may  be  done  under 
them  and  what  risks  are  taken  are  entirely 
different  matters. 

The  motion  to  quasb  tbe  writs  of  attach- 
ment is  refused. 


US  R.  L  MO) 

SMITH  V.  UNION  INS.  CO.  et  aL 

(Supreme  Court  of  Rhode  Island.    June  15, 
1903.) 

FIRB  INStJRANCH  —  POLICIEa  —  MORTOAOB 
CLAUSB-CONSTRUCTION-FAILURB  OF  MORT- 
GAGOR'S INSCRABLB  INTBREST— EFFECT  ON 
MORTGAGEE— ACTION  BT  MORTOAOEE. 

1.  A  policy  issued  to  a  mortgagor  and  alleged 
owner  of  the  property  provided  that  the  loss 
shonld  be  payable  to  the  mortgagee  as  his  in- 
terest might  appear,  and  the  insurance  as  to 
the  mortgagee's  interest  only  should  not  be  in- 
validated by  any  act  or  neglect  of  the  mortgagor 


or  owner  of  the  property,  nor  by  foredosuML  or 
change  in  title  or  ownership,  nor  by  occapatioB 
for  more  hazardous  purposes.  iHeid,  that  the 
policy  in  effect  contained  two  separate  contracts 
of  Indemnity,  one  insuring  the  risk  of  the  mort- 
gagor, and  the  other  that  of  the  mortgagee,  and 
the  fact  that  the  mortgagor,  before  issuance  of 
the  policies,  conveyed  the  property  to  a  sister, 
and  she  procured  the  issuance  of  uie  policies  in 
his  name,  did  not  preclude  the  mortgagee  from 
recovering  a  loss  sustained  to  the  extent  of  hi* 
mortgage  by  destruction  of  the  premises. 

2.  Where  a  policy  insured  both  the  interest 
of  an  alleged  owner  of  the  property  aud  a 
mortgagee,  and  such  owner  paid  the  premium  on 
account  of  the  mortgagee,  m  fulfillment  of  hii 
duty  so  to  do,  the  promise  of  the  insurance  com- 
pany to  pay  a  loss  to  the  mortgagee  was  direct, 
and  not  collateral,  so  as  to  entitle  the  mort- 
gagee to  sue  thereon  in  his  own  name. 

Action  by  Daniel  Smith  against  the  Union 
Insurance  Company  and  others.  On  demur- 
rers to  the  declaration.    Overruled. 

Argued  before  STINBSS,  C.  J.,  and  TIL- 
LINGHAST  and  DOUGLAS,  JJ. 

TiUlnghast  &  Murdock,  for  plalntUf.  Van 
Slyck  &  Mumford,  for  defendants. 

DOUGLAS,  J.  These  cases  are  brought  by 
the  mortgagee  of  certain  real  estate,  the 
buildings  upon  which  have  been  destroyed  by 
fire,  to  recover  the  amounts  specified  in  three 
policies  of  Insurance  in  the  standard  form, 
each  containing  the  following  clause: 

"Loss  or  damage,  if  any,  under  this  policy, 
shall  lie  payable  to  Daniel  Smith,  as  tbe 
mortgagee  (or  trustee),  as  Interest  may  ap- 
pear, and  this  insurance  as  to  the  Interest 
of  the  mortgagee  (or  trustee)  only  therein, 
sliall  not  be  invalidated  by  any  act  or  neg- 
lect of  the  mortgagor  or  owner  of  the  within 
described  property,  nor  by  any  foreclosure  or 
other  proceedings  or  notice  of  sale  relating  to 
the  property,  nor  by  any  change  in  the  title 
or  ownership  of  the  property,  nor  by  the  oc- 
cnpation  of  the  property  for  purposes  more 
hazardous  than  are  permitted  by  this  policy: 
provided,  that  in  case  the  mortgagor  or  owner 
shall  neglect  to  pay  any  premium  due  under 
tliis  policy,  the  mortgagee  (or  trustee)  shall, 
on  demand,  pay  the  same. 

"Provided,  also,  tliat  tbe  mortgagee  (or 
trustee)  shall  notify  this  company  of  any 
cliange  of  ownership  or  occupancy  or  increase 
of  tiazard  which  shall  come  to  tbe  Knowledge 
of  said  mortgagee  (or  trustee)  and,  unless 
permitted  by  this  policy,  it  shall  be  noted 
thereon  and  the  mortgagee  (or  trustee)  shall, 
on  demand,  pay  the  premium  for  such  In- 
creased hazard  for  the  term  of  use  thereof; 
otherwise  this  policy  shall  be  null  and  void. 

"This  company  reserves  the  right  to  can- 
cel this  policy  at  any  time  as  provided  by 
Its  terms,  but  in  such  case  this  policy  shall 
continue  in  force  for  the  benefit  only  of  the 
mortgagee  (or  trustee)  for  ten  days  after  no- 
tice to  the  mortgagee  (or  trustee)  of  such  can- 
cellation and  shall  then  cease,  and  this  com- 
pany shall  have  the  right,  on  like  notice,  to  ' 
cancel  tbis  agreement 

f  2.  Sea  Imiuranct^  vol.  It.  Crat  Dig.  { 1H(. 
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i("In  case  of  any  other  Insurance  upon  the 
wltWn-described  property,  this  company  shall 
not  be  liable  under  this  policy  for  a  greater 
portion  of  any  loss  or  damage  sustained,  than 
the  sum  hereby  Insured  bears  to  the  whole 
amoimt  of  insurance  on  said  property  isBued 
to  or  held  by  any  party  or  parties  having  an 
Insurance  interest  therein,  whether  as  owner, 
mortgagee,  or  otherwise.) 

"Whenever  this  company  shall  pay  the 
mortgagee  (or  trustee)  any  sum  for  loss  or 
damage  under  this  policy  and  shall  claim  that, 
as  to  the  mortgagor  or  owner,  no  liability 
therefor  existed,  this  company  shall,  to  the 
extent  of  such  payment,  be  thereupon  legally 
subrogated  to  all  the  rights  of  the  party  to 
whom  such  payment  shall  be  made  under 
all  securities  held  as  collateral  to  the  mort- 
gage debt,  or  may  at  its  option  pay  to  the 
mortgagee  (or  trustee)  the  whole  principal 
due  or  to  grow  due  on  the  mortgage  with  In- 
terest, and  shall  thereupon  receive  a  full 
assignment  and  transfer  of  the  mortgage  and 
of  all  such  other  securities;  but  no  subroga- 
tion shall  impair  the  right  of  this  mortgagee 
(or  trustee)  to  recover  the  full  amount  of  his 
claim." 

The  plaintiff  held  two  mortgages  on  the 
property  Insured  to  secure  notes  made  by  a 
former  owner  of  this  property  from  whom 
It  bad  come  to  Thomas  Coliam,  named  as 
the  Insured  In  the  policies.  Before  the  tak- 
ing out  of  the  policies  CuUam  had  conveyed 
the  estate  to  his  sister  Melinda  Paradie,  as 
the  declaration  alleges,  "without  cMisAdera- 
tion,"  and  she  took  out  these  policies  in  his 
name. 

To  the  declaration  in  each  case  the  defend- 
ants have  demurred,  alleging  as  grounds  of 
demurrer:  (1)  It  appears  that,  at  the  time 
of  the  issuing  the  policy  in  said  declaration 
mentioned  to  one  Thomas  Cullam,  said  Thom- 
as Cullam  had  no  Insurable  interest  In  the 
property  claimed  to  have  been  insured  by 
said  policy.  (2)  It  appears  that  said  policy,  it 
not  being  otherwise  provided  by  agreement  in- 
dorsed thereon  or  added  thereto,  was  void: 
<a)  Because  the  interest  of  the  insured  was 
other  than  unconditional  and  sole  ownership; 
(b)  because  the  subject  of  insurance  was  a 
building  or  group  of  buildings  on  ground  not 
owned  by  the  Insured  in  fee  simple.  (8) 
There  appears  no  consideration  for  the  prom- 
ise alleged  to  have  been  made  by  the  defend- 
ant to  the  plaintur.  (4)  It  does  not  appear 
what  was  the  whole  Insurance,  whether  valid 
or  not,  or  by  solvent  or  insolvent  insurers, 
covering  the  property  described  in  the  policy 
of  Insurance  In  said  declaration  mentioned. 

The  first  three  of  these  demurrers  are  sub- 
stantial; the  fourth  does  not  affect  the  merits 
of  the  case,  but  may  be  obviated  by  amend- 
ment if  necessary. 

The  first  question  raised  Is  whether  the  In- 

>  nil  paragraph  oocun  onlr  In  the  policy  Inued 
by  the  Rochester  German  Inauranca  Compaojr;  not 
In  tha  other  two. 


terest  of  Thomas  Cullam  alone  was  Insured  ; 
for,  if  so,  and  he  had  no  interest,  nothing 
was  insured;  or,  if  he  had  no  insurable  in- 
terest. It  was  not  In  the  Interest  which  it  was 
represented  to  he,  and  so  was  not  insured, 
and  the  iwUcy  was  void  from  the  beginning. 

The  defendant  contends  that  this  is  the 
effect  of  the  policy  in  question;  and  the 
plaintiff,  as  mere  assignee  of  the  loss  accru- 
ing to  the  insured,  can  recover  nothing,  as 
an  Insured  person  who  has  no  interest  can 
lose  nothing.  His  i^asoning  Is  perfectly 
sound  If  his  interpretation  of  the  contract  is 
correct.  To  this  effect  is  the  quotatibn  from 
Judge  Story  In  Carpenter  v.  Providence- Wash- 
ington Insurance  Company,  16  Pet.  485,  10 
L.  Ed.  1044,  as  follows:  "It  is  dear,  both 
upon  principle  and  authority,  that  an  assign- 
ment of  a  policy  by  the  Insured  only  covets 
such  interest  in  the  premises  as  he  may 
have  at  the  time  of  the  insurance  and  at  the 
time  of  the  loss.  It  Is  the  property  of  the 
Insured,  and  his  alone,  that  is  designed  to  be 
covered;  and  when  he  parts  with  his  title 
to  the  property  he  can  sustain  no  future  loss 
or  damage  by  fire,  but  the  loss,  if  any,  must 
be  that  of  his  grantee.  The  rights  of  the  as- 
signee cannot  be  more  extensive  under  the 
policy  than  the  rights  of  the  assignor;  and 
as  to  the  grantee  of  the  property  he  can  take 
nothing  by  the  grant  of  the  policy,  since  It  is 
not  in  any  Just  or  legal  sense  attached  to  the 
property  or  an  incident  thereto." 

And  to  the  same  effect  are  the  words  of 
Judge  Harris  in  Orosvenor  t.  Atlantic  Fire 
Insurance  Co.,  17  N.  Y.  391.  He  says:  "The 
contract  was  made  with  McCarthy,  the  mort- 
gagor; but  the  policy  provides  that  in  case 
of  loss  such  loss  shall  be  payable  to  the  plain- 
tiff. What  Is  the  legal  effect  of  this  provi- 
sion? Without  it  the  plaintiff  could  have  no 
claim  against  the  defendant  for  Indemnity. 
Is  this  provision  to  be  regarded  as  an  ap- 
pointment of  the  plaintiff  to  receive  any 
money  which  might  become  due  from  the  in- 
surers by  reason  of  any  loss  sustained  by 
the  mortgagor,  or  has  It  the  effect  to  render 
the  policy,  which  would  otherwise  be  a  con- 
tract to  Indemnify  the  mortgagor  against 
loss,  a  contract  to  indemnify  the  mortgagee? 
•  •  "It  seems  to  me  to  be  very  clear  that 
it  was  the  Intention  of  all  the  parties  that 
the  interest  of  the  mortgagor,  and  not  that 
of  the  mortgagee,  should  be  Insured.  It  Is 
stated  in  the  policy  that  the  property  Insived 
is  the  property  of  McCarthy,  and  that  he  Is 
the  person  insured,  McCarthy  paid  the  pre- 
mium. He  made  th6  contract  His  interest 
as  owner,  and  not  that  of  the  plaintiff  as 
mortgagee,  was  the  subject  of  the  insurance. 
The  plaintiff  was  merely  the  appointee  of  the 
party  insured  to  receive  the  money  which 
might  become  doe  him  from  the  insurers  up- 
on the  contract  The  provision  in  the  policy 
in  this  respect  had  no  more  effect  upon  the 
contract  itself  than  It  would  if  It  had  been 
provided  that  the  loss  tar  which  tbe  lnanrer« 
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Bboidd  become  liable  sbonld  be  deposlteiJ,  In 
a  specified  bank  to  tlie  credit  of  the  party  In- 
sured." 

Under  anch  a  contract  tbe  rigbt'  ot  tibe 
mortgagee  to  recover  is  dependent  npon  tbe 
inception  and  continuance  of  a  valid  contract 
of  Insurance  between  the  insured  and  the  in* 
sorer.  Sun  Insurance  Co.  v.  QreenvUle  B. 
&  h.  Aaa'n,  68  N.  J.  Lew,  367,  33  Atl.  962; 
Bank  y.  Amazon  Ins.  Co.,  125  Mass.  431; 
Foote  V.  Hartford  Ins.  Co.,  119  Mass.  259;. 
SnUtb  T.  Union  Ins.  Co.,  120  Mass.  90; 
Grosvenor  t.  Atlantic  Fire  Ins.  Co.,  17  N.  Y. 
391;  Carpenter  v.  Providence-'W^asbington 
Ins.  Co.,  16  Pet  495,  10  L.  Ed.  1044;  Conti- 
nental Ins.  Co.  V.  Hulman,  92  111.  146,  34 
Am.  Bep.  122;  Franklin  Inst,  for  Say.  y. 
Cent.  Mat.  Fire  Ins.  Co..  119  Mass.  24a 

Taking  these  propositions  as  incontestable,. 
the  defendant  argues  that  the  new  form  of 
mortgage  clause  contained  in  this  policy  is 
nothing  more  than  an  amplification  of  the 
old  form  of  the  clause,  whose  etCect  was  sim- 
ply to  change  tbe  payee  of  the  loss,  not  to 
Insore  a  different  Interest.  He  notices  that 
the  new  clause  saves  the  Insurance  as  to  the 
mortgagee  from  certain  causes  of  forfeiture 
which  would  otherwise  bar  tbe  right  of  tbe 
Insured,  but  he  Insists,  notwithstanding,  that 
the  original  contract  Is  not  initiated  unless 
the  party  named  as  Insured  has  an  insurable 
interest  to  which  It  may  attach. 

W«  cannot  read  the  clause  in  question  with- 
out finding  in  it  a  much  wider  departure 
from  tbe  tenor  of  the  old  form  of  contract 
It  appears  to  us  to  contain  two  separate  con- 
tracts of  indemnity,  relating  to  the  same  sub- 
ject but  applying  to  different  Interests  therein. 
Before  tbe  adoption  of '  this  form  a  mort- 
gagee might  insure  tbe  property  pledged  to 
secure  his  debt  on  his  own  account  If  the 
debt  was  paid  he  no  longer  had  an  insurable 
interest  and  the  insurance  became  void.  It 
tbe  property  was  destroyed  by  any  risk  in- 
sured against  the  mortgagee  recetred  his  Ih- 
surance  money  if  not  more  than  his  debt,  and 
gave  no  credit  to  tbe  mortgagor  therefor,  but 
held  his  debt  pro  tanto  for  tbe  insurer,  or, 
If  It  were  fully  paid,  assigned  it  to  him. 

Now,  all  the  elements  of  such  a  contract 
appear  in  this  new  form.  Taken  together 
with  the  rest  of  tlie  policy,  tiie  company  In- 
Bure  first  Tliomas  Cnllam  for  any  loss  which 
may  come  to  bim  by  reason  of  the  destruc- 
tion of  the  property  described.  This  contract 
Is  subject  to  certain  conditions  appropriate 
to  the  relation  of  owner  to  the  insurer.  So 
long  as  this  relation  exists  and  these  condi- 
tions are  performed,  the  contract  with  Oul- 
lam  Is  in  force.  If  loss  occurs  while  it  is  In 
force  it  is  paid,  by  direction  of  the  mortgage 
clause^  to  Smith  to  the  amount  of  his  mort- 
gage, and  the  balance.  If  any,  to  Cullam'. 
The  amount  paid  to  Smith  extln'gijishiBS  his 
mortgage  debt  fully  or  pro  tanto.  All  this 
would  have  taken  place  under  the  old  form 
of  clause,  and  when  the  conditions  are  as 
supposed  the  new  parts  of  the  clause  have 


no  application.  When  Cullam  parts  with  or 
loses  his  Interest  falls  to  pay  premiums,  ot 
violates  the  conditions  of  the  policy,  the  new 
provisions  become  eCfectnal.  These  deal  with 
the  interest  of  the  mortgagee.  "This  insur- 
ance as  to  the  interest  of  the  mortgagee  only 
therein  shall  not  be  Invalidated  by  any  act 
or  neglect  of  the  mortgagor  or  owner,','  etc., 
is  the  language  which  meets  the  new  condi- 
tion of  affairs;  and  the  closing  paragraph 
conclusively  shows  that  the  subsisting  agree- 
ment which  springs  into  life  when  the  con- 
tract with  the  owner  dies  is  tbe  familiar  one 
of  Insurance  of  a  mortgagee's  interest— an 
indemnity  for  loss  of  the  security— in  wldch 
the  owner  has  no  part  and  from  which  he 
can  claim  no  benefit  Tbe  contract  thence- 
forth Is  between  the  Insurer  >  and  tbe  mort- 
gagee only,  and  the  relation- of  the  original 
insured  to  the  property,  and  bis  acts  or  neg- 
lect concerning  it  are  of  no  account  And 
the  two  contracts  combined  in  the  jjioUcy  and 
the  mortgage  clause  are  separable .  and  inde- 
pendent from  the  beginning. .  When  the  first 
fails,  or  If  it  never  attaches^  the  second  be- 
gins and  proceeds  subject  to  its  own  condi- 
tions and  limitations.  ~ 

This  construction  bos  been  adopted  by  all 
the  courts  whose  decisions  on  the  subject 
have  been  brought  to  our  attention.  In  Eiast- 
Ings  y.  Westchester  Ins.  Co.,  73  N.  Y.  14]. 
Miller,  J.,  says:  "The  ktgai  effect  ot  the 
mortjpige  clause  was  that  the  defendant 
agreed  that  in  case  of  lopa  it  would  pay  tbe 
money  directly  to  the  mortgagees,  and  they 
were  thus  recognized  as  a  distinct  party  in 
interest  It  .created  a  new  contract  from  that 
time  with  the  mortgagees,  the  terms  of  which 
most  clearly  indicate  that  It  bad  no  relation 
to.  the  application  ot  the  condition  referred 
to.  The  insurance  had  been  to  the  owner, 
and  tbe  additional  providons  wliich  were  in- 
corporated In.  the  policy  by  the  mortgage 
clause  created  a- dlpttaict, contract  with  tbe 
mortgage^.  I^  was  an  independent  agree- 
ment partaking  in  no  sense  of  the.  character 
of  on  aeeignment  of  a.  policy  of  insurance, 
bat  one  in  which  the  mortgagees  were,  recogr 
nized  as  a  s^arate  party,  having  distinct 
rights,  and  entitled  to  receive  the  full  amount 
of  Insurance  money,  .without  any  regard 
whatever  to  the  pwner  of  the  property." 
Judge  Rapalle,  concurring,  says  (page  153): 
"I  think  that  the  intent  of  this  clause  was 
that  in  cose,  by  reason  of  any  act  of  the 
mortgagors  or  owners,  the  company  should 
have  a  defense  against  any  claim  on  their 
part  for  a  loss,  the  policy  should,  neverthe- 
less, protect  the  Interest  of  the  mortgagees 
and  operate  as  an  Independent  Insurance  of 
that  interest  and  Indemnify  them  against  loss 
resulting  from  fire  without  regard  to  the 
rights  ot  tbe  mortgagor  under  the  policy,  and 
that  to  effectuate  that  Intention  we  should 
hold  that  as  against  the  mortgagees,  the  de- 
fendant cannot  set  up  any  defense  based  qp- 
on  any  act  or  neglect  of  the  mortgagors, 
whether  committed  before  or  after  the  issu- 
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hit  of  the  policy,  or  the  making  of  the  agree- 
ment between  the  company  and  the  mortga- 
gees." 

In  Hartford  Fire  Ina.  Co.  t.  Olcott,  97  111. 
439,  the  court  quote  with  approval  the  lan- 
guage of  Judge  Miller  In  Hastings  t.  West- 
chester, etc.,  and  add:  "If  this  be  the  effect 
of  adding  a  mortgage  clause  like  that  before 
us  after  a  policy  is  Issued,  we  are  unable  to 
perceive  any  ground  upon  which  It  can  be 
said  to  have  a  different  effect  If  made  con- 
temporaneously with  and  as  a  part  of  the 
policy."  And  on  page  466:  'In  effect  there 
are  two  distinct  contracts  of  Insurance — one 
by  the  mortgagor,  the  other  by  the  mortgagee 
—and  this  view  gives  full  force  to  all  the  lan- 
guage, and  none  other  will." 

In  Eddy  V.  L.  A.  Corporation,  148  N.  T. 
311,  38  N.  B.  307,  25  L.  R.  A.  686,  Peck- 
ham,  J.,  says,  page  322,  143  N.  X.,  page  309, 
38  N.  H,  26  L.  R.  A.  686:  "The  effect  of  the 
mortgage  clause  hereinbefore  set  forth  Is  to 
make  an  entirely  separate  Insurance  of  the 
mortgagee's  interest,  and  he  takes  the  same 
benefit  from  his  Insurance  as  If  he  had  re- 
ceived a  separate  policy  from  the  company 
free  from  the  conditions  imposed  upon  the 
owners."  The  words  of  the  mortgage  clause 
considered  in  this  case  were  slightly  differ- 
ent from  those  considered  In  Hastings  y. 
Westchester,  and  neither  of  these  clauses 
was  exactly  like  the  one  we  are  concerned 
with,  but  all  of  them  are  alike  In  the  mate- 
lial  characteristics  which  affect  the  question 
before  us. 

The  decisions  of  the  New  Tork  court,  which 
excused  the  mortgagee  In  case  of  loss  from 
scaling  his  policy  pro  rata  with  other  Insur- 
ance held  by  the  owner  on  the  same  property, 
no  doubt  occasioned'  the  insertion  of  the  iMira- 
graph  on  that  subject  contained  in  the  form 
used  by  one  of  the  defendants  as  above  quot- 
ed. In  Hanover  Fire  Ins.  Co.  v.  Bohn,  48 
Neb.  743,  67  N.  W.  774,  58  Am.  St.  Rep. 
719,  ttie  person  named  as  owner  In  the  pol- 
icy had  conveyed  his  title  before  the  policy 
was  issued,  exactly  as  In  the  case  at  bar; 
hut  it  was  held  that  the  contract  with  mort- 
gagee was  valid,  und^r  the  principles  of  the 
cases  dted.  These  considerations  Siepoee  of 
the  first  and  second  demurrers. 

The  third  must  likewise  be  overruled.  In 
Slasaachusetts,  Where  It  Is  held  strictly  "that 
no  one  can  sue  or  be  sued  on  a  simple  con- 
tract who  is  not  a  party  to  It,  disclosed  or 
dndlsclosed,  yet'  It  Is  not  In  all  cases  neces- 
sary that  the  consideration  should  move  from 
the  promisee  to  the  promisor,  In  the  ordi- 
nary sense  of  those  words."  Palmer  Sav- 
ings Bank  v.  Ins.  Co.,  166  Mass.  189,  195, 
196,  44  N.  E.  211,  82  L.  R.  A.  615,  55  Am. 
St.  Hep.  387,  whore  It  was  held  that  upon 
this  form  of  policy  the  mortgagee  might  sue 
in  bis  own  name.  Here  the  premium  was 
paid  by  the  owner  or  on  his  behalf,  but  the 
insurance  company  received  it  as  considera- 
tion for  its  double  undertaking  to  the  owner 
and  to  the  mortgagee.    The  decisions  of  our 


own  court  are  ample  to  support  an  action  on 
this  contract  In  the  name  of  the  mortgagee. 
Brown  v.  Rogor  Williams  Ins.  Co.,  6  R.  I. 
395;  Urquhart  y.  Brayton,  12  R.  I.  169; 
Wood  T.  Moriarty,  16  R.  L  618,  9  Atl.  427; 
Adams  v.  Union  R.  R.  Co.,  21  R.  I.  134,  42 
Atl.  616,  44  L.  R.  A.  273;  Kehoe  t.  Patton, 
28  R.  I.  360,  50  Atl.  655. 

If  the  original  contract  is  with  the  owner, 
and  it  is  assigned  to  the  mortgagee  with  the 
consent  of  the  company,  the  process  may  be 
considered  as  a  novation;  but  it  is  not  neces- 
sary to  rely  ujion  any  supposed  change  of 
relation  where  the  original  undertaking  is 
solely  for  the  benefit  of  the  mortgagee,  and 
the  promise  Is  made  directly  to  him.  In  this 
case  the  owner  pays  the  premium  on  ac- 
count of  the  mortgagee,  and  in  fulfillment  of 
his  duty  to  do  so,  and  the  promise  thereon 
Is  directly  made  by  the  company  to  the  mort- 
gagee himself. 

Substantial  demurrers  overruled,  and  cases 
remanded  to  the  common  pleas  division  for 
further  proceeding. 


(2S  R.  I.  m 
McGARRITY  v.  NEW  TORK,  N.  H.  &  H. 
R.  CO. 

(Supreme  Court  of  Rhode  Island.    June  19, 
1903.) 

KASTBR  AND  SBRVANT— RAILROADS  —  DEATH 
OF  BRAKBMAN— LOOPED  TELLTALES-^NBG- 
lilOHNOB  —  CONTRIBUTORY  NEOLIGENCB  - 
QUESTION  FOR  JURY  —  EVIDENCE  —  OTHER 
LIKE  INCIDENTS  —  CROSSINO  —  WITNESSES- 
EXPERTS  —  CROSS-EXAMINATION  —  OBJEC- 
TIONS TO  BVIOBNCB— MOTION  TO  8TRIKE- 
REQUESTB  TO  CHAROE. 

1.  In  an  action  for  the  death  of  a  railway 
brakeman  by  his  being  caught  and  thrown  from 
a  freight  car  by  certain  looped  telltales,  eTi- 
dence  that  other  telltales  in  the  freight  yaid 
where  the  accident  occurred,  shortly  before  the 
happening  thereof,  had  become  looped  in  the 
same  manner,  was  admissible  to  show  that  the 
railroad  company  knew,  or  ought  to  have  known, 
of  the  danger  connected  therewith,  and  was 
negligeat  in  not  remedying  the  defect. 

2.  Where  a  brakeman  was  killed  by  being 
thrown  from  a  car  by  certain  looped  telltales, 
evidence  that  the  ropes  of  the  telltales  forming 
the  loop  by  which  deceased  was  caught  were 
knotted  at  the  end  was  competent,  notwith- 
standing neeiigence  in  that  regard  was  not  al- 
leged, for  the  purpose  of  describing  the  entire 
telltale,  and  showing  a  loop  formed  of  ropes  so 
knotted  was  more  dangerons  than  a  loop  form- 
ed byropeB  free  from  knots. 

3.  Where  evidence  is  admitted  without  ob- 
jection it  cannot  be  stricken  out  on  motion  at 
a  subsequent  stage  of  the  trial. 

4.  Where,  in  an  action  for  the  death  of  a 
brakeman  caused  by  his  being  thrown  from  a 
car  by  a  looped  telltale,  defendant's  expert 
bridge  superintendent,  who  had  charge  of  the 
telltales  on  the  railroad,  had  been  fully  ex- 
amiued  by  defendant  regarding  the  proper  con- 
struction and  inspection  of  these  appliances,  it 
was  not  error  to  permit  him  to  testify  on  cross- 
examination  that  if  the  telltale  was  so  looped 
or  twisted  together  that  a  man  going  along  od 
the  top  of  a  car  and  running  into  it  was  caught 
by  the  chin  and  held  there,  so  that  he  was  drag- 
ged over  the  car  he  was  on  and  the  next  one, 
the  telltale  was  not  in  proper  pooition. 

5.  Where,  in  an  action  for  death  of  a  brake- 
man  thrown  from  a  car  by  a  looped  telltale, 
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defendant  had  introdaced  eTidence  of  order* 
given  to  the  brakemen  in  the  yard  requirinK 
them  to  straighten  out  telltales  which  were 
looped  ap,  the  excliision  of  evidence  that  it  was 
cnatomary  for  a  brakeman  in  pursuance  of  such 
orders  to  straighten  out  the  telltales  when  he 
saw  them  looped  was  not  reversible  error,  there 
being  no  occtuion  for  proof  of  a  custom. 

6.  The  refusal  of  a  requested  instruction,  fully 
covered  by  an  instruction  given,  was  not  error. 

7.  In  an  action  for  death  of  a  railway  brake- 
man  by  being  thrown  from  a  car  by  looped  tell- 
tales, an  instruction  that  if  deceased  knew,  or 
by  the  exercise  of  reasonable  care  might  have 
known,  that  telltales  are  apt  to  become  looped, 
he  assumed  the  risk  of  injury  therefrom,  was 
properly  refused  for  omission  to  require  that 
deceased  had  knowledge  of  the  danger  reason- 
ably to  be  anticipated  from  such  looped  tell- 
tales. 

8.  Where  a  brakeman  who  was  standing  on 
top  of  a  furniture  car,  with  bis  back  toward  the 
engine^  where  his  duties  required  him  to  stand 
in  order  to  transmit  signals  to  the  engineer, 
was  struck  by  looped  telltales;  and  thrown  from 
the  car,  an  instruction  that  if  he  might  have 
known  that  telltales  were  apt  to  become  looped 
from  time  to  time  he  assumed  the  risk  of  injury 
was  properly  refused  for  failure  to  include  the 
brakeman's  position  and  duties  at  the  time  of 
the  accident. 

9.  Where,  in  an  action  for  death  of  a  brake- 
man  by  being  thrown  from  a  car  by  looped 
telltales,  there  was  no  evidence  that  deceased 
was  ever  instructed  to  untie  looped  telltales 
or  that  he  appreciated  the  danger  from  such 
looping,  and  was  not  absorbed  in  his  duties  at 
the  time  of  the  accident  to  such  an  extent  that 
he  bad  no  thought  of  their  condition,  an  instruc- 
tion that  if  he  had  been  told  to  look  out  for 
such  telltales,  and  untie  them  when  he  found 
them  looped  up,  defendant  was  not  liable  for  his 
death^was  properly  refused, 

10.  Where  it  was  the  duty  of  a  railroad  com- 
pany to  see  that  telltales  were  in  proper  condi- 
tion, and  were  not  looped  up,  instructions,  in  an 
action  for  death  of  a  brakeman  by  b^g  thrown 
from  a  far  by  looped  telltales,  that  if  it  was 
cnstonary  for  the  yard  brakemen  to  look  out 
for  such  telltales,  and  untie  them  when  they 
were  looped,  the  failure  of  such  yard  lurake- 
men  to  do  so  was  the  negligence  of  a  fellow 
servant,  and  hence  defendant  was  not  liable, 
were  properly  refused;  the  negligence  in  fail- 
ing to  see  that  the  telltales  were  in  proper 
condition  being  that  of  the  railroad  company, 
and  not  that  of  decedent's  fellow  servants. 

11.  Where  the  charge  as  given  by  the  court, 
with  the  requests  given,  stated  the  law  applica- 
ble to  the  case  with  substantial  accuracy,  a 
new  trial  will  not  be  granted  for  the  court's 
refusal  to  give  a  particular  request. 

12.  In  an  action  for  death  of  a  brakeman  by 
being  thrown  from  a  car  by  looped  telltales, 
while  he  was  approaching  them  with  bis  back 
to  them  in  the  performance  of  hia  duties  in 
transmitting  signals  from  switchmen  to  the  en- 
gineer, a  verdict  in  favor  of  plaintiff,  on  the 
ground  that  the  railroad  company  was  guilty 
of  negligence  in  failing  to  keep  such  telltales 
in  proper  position,  Aeld  not  contrary  to  the  evi- 
dence. 

13.  Where  a  brakeman  was  thrown  from  '  a 
freight  car  by  looped  telltales,  which  he  struck 
-while  riding  on  the  car  with  bis  back  toward 
them,  which  was  necessary  in  the  performance 
of  his"  duties  in  transmitting  signals  from 
switchmen  to  the  engineer,  whether  he  was  in 
the  exercise  of  ordinary  care  at  the  time  of 
the  accident  was  a  question  for  the  jury. 

Action  by  Theresa  McGarrlty,  aa  adminis- 
tratrix ot  the  estate  of  Hugh  McOarrity, 
sgalnst  the  Kew  York,  New  Haven  &  Hart- 
ford Railroad  Company.  A  verdict  was  ren- 
dered In  faToc  of  plaintiff,  and  d^endant 


applies  for  a  new  trial.    Applidition  denied. 
Argued  before  STINBS8,  0.  Jn  fuaO.  TIL- 
UN6HAST  and  DOUGLAS,  JJ. 

John  W.  Hogan  and  Philip  S.  Knauer,  for 
plaintiff.  David  S.  Baker  and  Lewis  A.  Wa- 
terman, for  defendant 

TILLINGHAST,  J.  The  plaintiff's  intes- 
tate, Hugh  McGarrlty,  lost  his  life  by  l)elng 
canght  by  the  neck  in  a  telltale  on  the  defend- 
ant's railroad  near  tbe  Conant  street  bridge, 
in  the  city  of  Pawtocket.  He  had  been  in 
the  defendant's  employ  at  its  freight  house  in 
Pawtucket,  trucking  freight,  for  several  years, 
and  until  a  day  or  two  before  tbe  happening 
of  the  accident  In  question. 

The  facts  connected  with  the  happening  of 
the  fatal  accident  are  snbeitantially  as  -fol- 
lows: On  the  30th  day  of  August,  1900,  said 
Hugh  McGarrlty  was  in  the  defendant's  on-, 
ploy  in  the  cairndty  of  head  brakeman,  and 
was  at  work  on  freight  cars  in  the  freight 
yard  of  the  railroad  at  Pawtucket,  Ills  duty 
being  to  aid  In  switching  cars  back  and 
forth  on  the  various  tracks  of  the  yard.  In 
doing  this  the  cars  were  hauled  forward  from 
the  various  sidings  in  the  yard  onto  the  main 
track,  which  was  connected  with  all  the  sld- 
IngB.  This  track  ran  under  the  Conant  street 
bridge  When  the  cars  were  far  enough  over 
the  switch  to  clear  it,  it  would  be  turned, 
and  the  cars  would  t>e  pushed  back  wherever 
they  were  going  for  the  time  being.  Said 
bridge  had  a  telltale  north  of  it,  to  warn 
the  brakemen  when  they  were  approaching 
tbe  bridge  from  tiiiat  direction  that  they  must 
stoop.  On  the  day  of  the  accident  McGar- 
rlty was  standing  on  top  of  a  fiunlture  car 
that  was  being  hauled  forward  from  one  of 
the  sidings.  Three  of  the  ropes  of  the  tell- 
tale near  the  bridge  had  become  looped  In 
some  way  in  a  sort  of  half-hitch;  tliat  Is, 
one  rope  was  thrown  about  two  of  the  others 
and  looped  over.  In  some  way  McGerrlty's 
neck  was  caught  In  this  half-hltch,  and  the 
ropes  held  together  In  such  a  manner  that 
he  was  dragged  off  of  his  feet  and  thrown 
from  the  car,  receiving  ln}nrles  from  which 
he  shortly  afterwards  died.  The  plaintiff  was 
afterwards  appointed  administratrix  of  his 
estate,  and  she  brings  this  action  for  tlie 
benefit  of  herself  as  widow  and  the  children 
of  tbe  deceased,  alleging  In  her  declaration 
that  the  defendant  "nnlawfnlly,  negligently, 
and  carelessly  suffered  and  permitted  its  cer- 
tain appliance,  to-  wit,  a  railroad  telltale, 
then  and  there  owned,  provided,  and  main- 
tained in  its  freight  yard  adjacent  to  said 
railroad  bridge,  to  become  and  be  in  a  dan- 
gerous, improper,  and  unsafe  condition,  and 
perik>us  to  the  safety  and  health  ot  the  plain- 
tiff's intestate,  Hng^  McGarrlty,  tn  that  the 
hanging  cords  or  ropes  which  then  and  there 
hung  from  the  crossbars  of  said  telltale, 
and  which  were  a  part  and  paircel  thereof, 
became  and  were  caught,  tangled,  and  twist- 
ed togetber  so  that  the  same  were  liable  to 
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cateh  the  plalntiTs  Intestate;  •  •  «  of 
wMeb  .dangetoua  coadltloii  of  mid  telltale  the 
plaintiff's  Intestate  was  unaware."  At  the 
time  of  the  accident. McGarrity  was  standing 
about  la  the  center  of  the  roof  of  the  furni- 
ture car,  which  Is  one  of  the  highest  types 
of  a  freight  bos  car,  being  from  18  inches 
to  2  feet  higher  than  the  ordinary  box  car. 
He  was  the  head  brakeman,  and  it  was  his 
duty  to  be  upon  the  first  or  bead  car  on  tlie 
tralii,  and  to  take  signals  from  the  switch- 
man in  the  yard  and  transmit  them  to  the 
engineer,  the  proper  discharge  of  which  du- 
ties necessitated  ttuit  he  should  have  bis  back 
to  "the  engine,  the  way  the  train  was  going, 
in  order  to  see  the  switchman  and  take  the 
signals.  He  was  standing  in  this  way  «t  the 
time  of  the  accident  The  telltales  consist  of 
8  bar  of  wood  or  iron  extending  over  the 
track,  and  supported  by  posts  upon  either 
Bide,  from  which  short  ropes  are  suspended 
at  Bucb  a  height  as  to  strike  brakemen  about 
the  head  and  shoulders  when  riding  on  box 
cars  and  approaching  the  bridge.  These 
ropes  are  sometimes  called  lashes,  and  are 
hung  about  six  or  eight  Inches  apart  The 
telltales  In  question  consisted  of  ropes  about 
half  an  inch  In  diameter  and  about  two  feet 
long,  wound  about  at  the  bottom  end  with 
fine  wire  or  string  to  prevent  the  ropes  from 
unraveling  and  fraying  at  the  ends.  Said 
half-hitches  or  loops  in  the  telltales  were 
formed  by  the  exhaust  of  the  engine  when 
passing  under  them.  There  is  evidence  to 
the  effect  that  the  ends  of  the  ropes  in  ques- 
tion had  become  frayed  by  :reason  of  the  un- 
raveling of  the  wire  or  string  which  bound 
the  ends,  and  that  the  ends  afterwards  be- 
came enlarged,  and  sometimes  were  knotted, 
forming  a  bunch  at  the  end;  and  also  that, 
whenever  ropes  which  were  thus  knotted 
were  thrown,  together  in  a  half-bltch  or  loop, 
the  loop  teuded  to  tighten  and  bind,  upon 
pressure,  by  reason  of  the  enlarged  condition 
Of  the' ends  of  the  ropes. 

.At  the  trlai  of  the  case  to  the  Jury  a  ver- 
dict was  rendered  foo  the  plaintiff,  and  the 
case  is  now  before  us  upon  the  defendant's 
petition  for  «  new  trial  on  the  grounds  of 
certain  alleged  erroneous  rulings  of  the  trial 
court  in  the  admission  and  rejection  of  testi- 
mony, and  also -in  his  charge  to  the  jury; 
that  the  verdict  is  against  the  evidence;  and 
that  the  damages  awarded  are  excesslvei 

The  first  class  of  exceptions  relied  on  by 
the  defendant  are  those  whlcA  were  taken  to 
the  admission  of  testimony  as  to  the  condi- 
tion of  the  telltales  in  said  freight  yard  at 
various  times  shortly  before  the  happening 
of  the  accident;  it  being  contended  In  sup- 
port of  these  exceptions  that  whether  this 
telltale  and  others  in  the  Immediate  ridnlty 
had  been  looped  up  at  some  previous  time, 
unless  the  particular  looping  which  caused 
the  Injury  had  continued  down  to  the  time 
Qf  the  accident,  or  whether  other  telltales 
had  become  looped  up  In  a 'similar  mannw, 
was  immntetial;    that  to  allow  tfai»  ter  be 


riiown  Was  to  penult  the  plalntHT  to  prove 
other  acts  of  negligence,  and  thereby  preju- 
dice the  defendant's  case. 
.  This  position  is  untenable;  for  while  it 
is  true,  .as  held  by.  this  court  in  AguUno  v. 
N.  T.,  N.  H.  &  H.  B.  Co.,  21  R.  L  Ztoi, 
43  Atl.  63,  that  in  an  action  of  negU^ence 
the  plaintiff  cannot  be  permitted  to  show 
facts  and  circumstances  connected  with  Other 
accidents  or  other  occasions  which  would 
tend  to  raise  collateral  issues,  yet  it  is  not 
the  law  that  only  the  particular  facts  and 
circumstances  Immediately  connected  with 
the  happening  of  an  accident  can  be  shown 
in  evidence.  On  the  contrary,  the  plaintiff 
may  properly  show  the  condition  of  the  ma- 
chine or  appliance  by  which  the  injury  was 
caused  before  the  time  of  the  accident,  for 
the  purpose  of  proving  that  the  defendant 
knew,  or  ought  to  hare  known,  of  the  danger 
connected  therewith,  and  was  negligent  In 
not  remedying  the  d^ect. 

After  the  plaintiff  had  rested  her  case,  de- 
fendant's counsel  moved  the  court  to  strike 
out  all  the  testimony :  which  had  been  Intro- 
duced showing  that  the  ropes  of  the  telltale 
forming  the  loop  by  which  the  deceased  was 
caught  were  knotted  at  the  ends.  This  mo- 
tion was  refused,  and  the  defendant  except- 
ed. The  ruling  was  correct  It  was  clearly 
competent  for  the  plaintiff  to  show  the  par- 
ticular condition  of  the  telltale  in  all  Its 
parts  at  the  time  of  the  happening  of  the  ac- 
cident The  presiding  Justice  said:  "The  de- 
scription of  the  telltales— what  they  were 
made  of— I  think  was  very  pn^erly  put  hi, 
notwithstanding  ttie  fact  that  no  particular 
stress  was  laid  in  the  declaration  upon  the 
fact  that  there  was  a  knot  at  the  end  of  it 
They  had  a  right  to  describe  that  whole  tell- 
tale from  beginning  to' end,  but  when  they 
come  to  lay  stress  upon  it,  and  say  that  Is 
what  held  it,  I  think  they  haven't  a  right 
to  do  it" 

This  ruling,  taken  as  a  whole,  was  quite 
as  favorable  to  the  defendant  as  it  was  enti- 
tled to.  Indeed,  we  fall  to  see  why  the  phdn- 
tiff  had  not  the  right  to  lay  stress  ai>on  the 
fact  that  the  ends  of  the  rope  were  knotted 
for  the  purpose  of  showing  that  a  loop,  when 
formed  of  three  of  such  ropes,  was  much 
more  dangerous  Uian  a  loop  formed  by  ropes 
which  were;  free  from  knots. 

We  deem  it  proper  for  us  to  observe,  in 
regard  to  the  exception  now  under  considera- 
tion, that  the  practice  of  allowing  testimony 
to  be  Introduced  without  objection,  and  then, 
at  some  subsequent  stage  of  the  trial,  mov- 
ing to  strike  it  out,  should  not  be  encouraged. 
As  a  rule,  the  objection  should  be  made  when 
the  testimony  is  offered,  and  If  not  then 
made  It  should  be  deemed  to  be  waived. 
Otherwise  a  party  could'  sit  by  during  a  prp- 
tracted  trial  and  allow  all  sorta  of  testi- 
mony to  go  in,  and'  then  call  attention  to 
such  parts  thereof  as  he  saw  fit  by  way  of 
objectlMi,  and  move  to  strike  it  out,  thus  put- 
ting the  other  party  to  a  disadvantage  by  put- 
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ting  idm  off  bis  guard,  -kaa  cAvaMig  confnislon 
wcbA  delay  In  the  trial  of  tlie  case. 

The  next  exception  Is  to  the  rnllng  of  tlte 
conrt  in  permitting  one  of  tlie  experts  called 
by   tlie  defendant  to  answer  the  following 
question:    "If  the  telltale  is  tio  looped  or 
twisted  together  that  a  man  going  along  on 
the  top  of  a  At  and  running  into  It  is  cattgbt 
by  the  chin  and  held  there,  so  that  he  is 
draped  over  the  car  he  is  on  and  the  next 
one.  was  that  telltale  in  proper  position  when 
lie  got  to  It?"    His  answer  was:    "I  should 
say  not"    The  argument  against  the  admis- 
sion of  this  testimony  Is  that  the  accidmt 
In  question  was  a  rery  peculiar  one,  and,  so 
far  as  known,  no  such  a  one  had  erer  liap- 
pened  before;   and  that  the  question  is  not 
-what  a  man's  opinion  as  to  whether  a  thing . 
Is  proper  or  not  Is  after  he  has  obserred  the 
accident  In  question,  but  what  would  be  his 
opinion  as  to  the  condition  of  the  thing  con- 
cerning which  he  is  testifying  prior  to  the 
occnrrence  of  the  accident.    In  short,  the  ar- 
gtunent  is  that  the  defendant  would  not  be 
chargeable  with   knowledge   of  the   danger 
where  such  knowledge  Was  acqidred  la  con- 
seqnence  of  the  accident  in  question.    We 
agree  to  the  soandness  of  this  part  of  the 
argnment,  but  do  not  think  it  is  pertinent 
in  the  case  at  bar;  for  it  cannot  be  said  with 
any  show  of  reason  that  a  telltale  In  the 
condition  that  the  eyldence  shows  tbls  one  to 
have  been  was  not  a  dangerous  appliance, 
and  It  did  not  require  the  testimony  of  an 
expert  to  prove  this.    And  while  It  Is  true 
that  no  evidence  was  otCeved  that  snch  an 
accident  ever  happened  before,  it  cannot  be 
said  that,  in  view  of  the  conditions  existing, 
it  was  not  snoh  a  one  as  was  liable  to  hap- 
pen.   While  there  was  no  occasion,  therefore, 
for  the  prodnctlon  of  expert  testimony  to 
show  tliat  the  telltale  was  out  of  order  and 
dangerous  to  brakemen  while  In  the  discharge 
of  their  duties,  yet  the  error  in  admitting 
it.  If  It  can  properly  t>e  said  to  be  error, 
was  clearly  harmleBS  to  the  defendant    More- 
over, it  is.  to  be  noted  that  the  witness  'John 
B.  Sheldon,  of  whom  the  qcwstlon  now  un- 
der consideration  was  asked,  was  the  super- 
visor of  liridges  for  the  defendant  corpora- 
tion, and  had  clmrge  of  the  telltales-  on  the 
railroad,  and  he  had  been  fuUy  examined  by 
defendant's  connsei  as  an  covert  r^ardlng 
tfie  proper  conBtaraction   aad  inspection  of 
these  appliances^  and  hence  It  would  seem 
that  the  question  was  pertinent  in  cross-ex- 
amination. 

The  defendant  claims  that  the  donrt  ;erred 
In  excluding  teistlinony'ttat  It  was  eustbrnary 
for  the  brakemos  'td  straighten  out  the  tell- 
tales whm  found  ten  be  looped  up.  The  wit- 
ness George  H.  Coffin,  called  by  the  defend- 
ant having  testified  that  he  was  a  brakeman 
at  said  yard,  was  asked  the  qnestlon:  -  "Were 
orders  given  to  the  brakemen  as  to  tiiose 
telltales?"  He  answered:  "I  bad  orders  ever 
since  I  worked  on  the  road."  '^.  Were  or- 
derk  given  to  itit  brakemen^  no'  matter  what 
WA.— M 


time,  as  to  those  telltales?  A.  Yes  sir.  Q. 
What  were  those  orders?"  XJiis  was  objected 
to  by  Mr.  Hogan  on  the  ground  that  Lt  was 
mere  hearsay.  The  court  said:  "If  the  or- 
ders were  general,  given  at  the  time  or  abotit 
the  time  that  thls^  man  went  there—if  you 
can  trace  them  borne- to  him— -it  would  "be 
pertinent  Bat  those  orders  may  have  been 
given  some  time  before,  and  may  not  have 
been  obeyed  or  con^dered  by  the  brakemen, 
and  it  may  be  they  were  given  when  It  was 
too  late  for  this  man  to  know  anything  about 
it  If  you  can  show  those  orders  were  given 
about  the  time  the  deceased  went  on  the 
road  as  a  brakeAian,  it  would  be  proper  to 
show  that  to  affect  if  it  would,  the  testi- 
mony of  the  track-walker,  who  says  be  did 
walk  the  track  and  did  look  out  for  those 
things.  If  he  did  those  things,  of  course  the 
brakemen  could  assume  that  the  railroad  cor- 
poration was  looking  out  for  those  things." 
Mr.  Waterman,  in  behalf  of  the  defendant, 
said:  "The  track-walker  said  it  was  done 
between  Providence  and  Worcester,  but  not 
tn  this  section.''  The  court:  "It  is  neces- 
sary to  show  that  the  instructions  given  were 
BO  close  tu  the  time  ef  this  accident  that  the 
men  presumably  knew  what  the  orders  were." 
Mr.  Baker's  exception  was  then  noted,  but  be 
Immediately  proceeded  to  show  by  the  wit- 
ness, without  objection,  that  the  orders  re- 
ferred to  were  given  ever  since  he  had  work- 
ed on  the  road  and  down  to  the  time  when 
McGarrlty  was  hurt,  "Q.  What  were  those 
orders? '  A.  If  yon  see  any  of  those  telltales 
looped  up  or  anything,  straighten  them  out. 
Q.  How  would  you  stralg^en  them  out  when 
you  saw  them  looped  up?  A.  By  hand.  Q. 
Where  would  you  be  when  yon  did  it?  A. 
On  top  of  the  car.  Q.  And  could  a  brakeman 
in  the  performance  of  bis  duty  see  when  it 
was  looped  up  readily?  A.  Tes  sir.  Q.  Was 
It  customary  for  the  brakeman,  In  conse- 
quence of  those  orders,  to  straighten  out  the 
'  telltales  when  he  saw  tliem  looped  up?"  Mr. 
Hogan:  "I  object  to  the  custom  there."  Mr. 
Waterman:  "I  have  shoWn  that  orders  were 
given."  The  court:  "How  is  the  question 
material?"  Mr.  Waterman:  "I  was  stating 
it  was  material,  in  connection'  with  what  has 
been  shown,  that  orders  were  given  to  do 
this  thing,  and  I  am  ttMvwing  it  was  cus- 
tomary for  brakemen  to  do  those  things  in 
consequence  of  orders,  and  it  would  be 
brought  homiB  to  Mr.  Qarrity  by  the  orders 
and  by  brakemen  being  aconstomed  to  do 
those  things  while  they  were  there."  The 
court  ruled  that  the  iparticnlar  questim  ob- 
jected to  was  not  proper.  While  we  fall  to 
see  any  very  cogent  reason  for  ruling  out 
this  particular  question,  yet  the  error,  if  It 
were  such,  wan  clearly  harmless,  and  hence 
not  such  a  one  as  to  be  ground  for  a  new 
trial. 

The  defendant  had  already  been  allowed 
to  show  the  orders  whldi  were  given  to  tiie 
brakemen  Intbeyard  concerning  the  tell- 
tales, and  also  t^oBet  testimony  that  the 
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brakemen  bad  obeyed  sucb  orders.  Id  other 
words,  the  defendiint  bad  been  permitted  to 
sbow.  In  effect,  what  the  custom  of  the  brake- 
men  was  In  the  premises,  and  hence  the  par- 
ticular question  asked  was  practically  call- 
ing for  the  repetition  of  a  fact  already  prov- 
ed. Moreover,  It  was  competent  for  the  de- 
fendant to  call  all  of  the  brakemen  in  said 
yard,,  and  prove  by  them,  If  it  could,  that 
they  knew  of  and  obeyed  the  orders  refer- 
red to;  so  that  it  would  seem  that  there  was 
no  occasion  for  offering  proof  of  any  custom, 
and  also  that  the  evidence  offered  was  not 
the  best  evidence. 

But,  however  this  may  be,  the  defendant 
had  all  of  the  advantage  from  the  testimony 
offered  which  it  could  have  had  if  the  par- 
ticular question  referred  to  had  been  answer- 
ed, and  hence  there  was  no  reversible  error 
in  ruling  it  out. 

We  come  now  to  ccmslder  the  exceptions 
taken  by  defendant's  counsel  to  the  rulings 
of  the  court  In  refusing  to  instruct  the  jury 
as  requested  by  Its  counsel.  The  defendant's 
requests  to  charge  the  Jury,  together  with  the 
rulings  of  the  court  thereon,  were  as  follows: 

"(1)  The  defendant  is  not  required  to  have 
the  best  telltales.  If  Its  telltales  are  sucb  as 
are  in  common  use  by  ordinarily  well-man- 
aged railroad  companies,  It  has  performed  its 
duty  In  this  reject"  This  request  was 
granted. 

"(2)  The  defendant  is  not  bound  to  have 
the  best  inspection  of  its  telltales,  but  only 
such  inspection  as  ordinary  railroad  compa- 
nies give  to  their  telltales  under  like  circum- 
stances." This  request  was  refused,  and  the 
defendant's  exception  noted. 

"(3)  Unless  the  telltale  that  caused  the 
death  of  Mr.  McGarrlty  had  been  looped  up 
for  a  sufficient  time  for  the  defendant  to  have 
become  aware  of  It  by  such  Inspection  as  is 
given  to  telltales  by  ordinary  railroad  com- 
panies in  like  circumstances,  the  verdict  must 
be  for  the  defendant"  This  request  was 
granted. 

"(4)  If  Mr.  McGarrlty  knew,  or  in  the  ex- 
ercise of  reasonable  care  might  have  known, 
that  telltales  were  apt  to  become  looped  from 
time  to  time,  he  assumed  the  risk  of  injury 
from  such  looping,  and  the  verdict  must  be 
for  the  defendant."  This  request  was  re- 
fused, and  defendant's  exception  noted. 

"(5)  If  Mr.  McGarrlty  was  told  to  look  out 
for  these  telltales,  and  to  untie  them  when 
he  found  them  looped  up,  the  verdict  must 
be  for  the  defendant."  This  request  was  re- 
fused, and  defendant's  exception  noted. 

"(6)  If  It  was  customary  tor  the  yard  brake- 
men  to  look  out  for  these  telltales  and  to 
untie  them  when  they  were  looped  up,  the 
verdict  must  be  for  the  defendant"  This 
request  was  refused,  and  defendant's  excep- 
tion noted. 

"(7)  It  the  yard  brakemen  were  told  to  look 
out  for  these  telltales,  and  to  untie  them 
when  they  were  looped  up,  their  failure  to 
do  so  Is  the  negligence  oC  a  fellow  seFvant, 


and  the  verdict  must  be  for  tbe. defendant" 
This  request  was  refused  in  these  words,  and 
the  defendant's  exception  noted. 

"(8)  If  Ifr.  McGarrlty  knew,  or  in  tbe  ex- 
ercise of  reasonable  care  might  Iiave  known, 
that  this  telltale  had  a  loop  or  a  half-hitch, 
the  verdict  must  be  for  the  defendant"  This 
request  waa  refused,  and  defendant's  excep- 
tion noted. 

"(9)  If  the  telltale  became  looped  up  so 
short  a  time  before  the  accident  that  the  de- 
fendant could  not  have  discovered  It  by  or- 
dinarily careful  Inspection,  the  verdict  must 
be  f<Hr  the  defendant"  This  request  was 
granted. 

Although  the  second  request  to  ctiarge  was 
substantially  correct  as  a  iHropositlon  o^  law, 
and  might  properly  enough  have  been  grant- 
ed, yet  as  the  third  request  which  was  grant- 
ed embodies,  to  all  practical  intents  and  pur- 
poses, the  same  identical  principle  of  law 
contained  in  the  second,  and  which  fully  cov- 
ered the  law  applicable  to  the  case  upon  the 
point  then  under  consideration,  the  defend- 
ant clearly  had  all  which  it  was  entitled  to 
on  this  point  There  was  therefore  no  occa- 
sion for  the  granting  of  both  requests.  Repe- 
tition of  statement  Is  not  (Mily  unnecessary, 
but  both  court  and  counsel  should  always 
seek  to  avoid  It 

The  fourth  request  was  properly  refused, 
for  sevetal  reasons.  First.  It  was  incom- 
plete, inasmuch  as  it  omitted  one  of  the  vital 
and  essential  elements  of  assumed  risk;  L  e., 
knowledge  of  tbe  danger  reasonably  to  be 
anticipated  from  a  known  defect.  McGar  v. 
NatJ.  &  Prov.  Worsted  Mills,  22  R.  I.  347. 
47  Atl.  1092,  and  cases  cited.  See,  also,  Pill- 
iug  V.  Narr.  Machine  Co.,  10  R.  I.  666,  36  Afl. 
130. 

Another  reason  why  the  request  should  not 
have  been  granted  is  that  it  fails  to  take  into 
account  the  position  and  exacting  duties  de- 
volved upon  tbe  deceased  at  the  time  of  the 
happening  of  the  accident  He  was  stand- 
ing on  top  of  a  freight  car  of  unusual  height, 
with  his  back  towards  the  engine,  as  hia 
duties  then  required  him  to  stand,  bo  that 
he  could  signal  to  tbe  switchman  at  the  rear 
of  the  train  when  the  proper  time  came  for 
tbe  enj^e  to  be  reversed,  and  the  cars  could 
be  pushed  back  upon  another  track.  His 
duty  also  required  him  to  signal  the  engi- 
neer when  the  rear  car  had  passed  over  the 
switch,  80  that  be  would  know  when  to  re- 
verse his  engine.  The  telltale,  therefore,  by 
which  the  deceased  was  caught  was  behind 
him;  and  even  if  he  knew  of  its  condlUoo— 
of  wlilch  there  is  but  very  slight,  if,  indeed, 
it  can  properly  be  said  that  tb^e  was  any 
substantial,  evidence— it  was  competent  for 
tbe  jury  to  find  that  his  duties  were  so  eo- 
groBsing  at  tbe  time  as  to  take  away  all 
thought  of  danger,  especially  from  an  appli- 
ance which  was  not  only  not  dangerous  if  in 
proper  condition,  but  was  known  to  be  a 
warning  against  danger. 

•As  pertinently  remarked  by  the  court  Id 
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Its  cbarge  to  the  JUT7,  In  speaking  of  the  tell- 
tale:    "It  was  not  an  appliance  to  assist  him 
in  ronnlng  the  ttaln,  but  to  protect  him,  as 
"w-eU  as  others,  from  coming  In  contact  with 
tliat    bridge.    It  was  placed  there   to  guard 
those  who  were  npon  the  cars."    See  Dar- 
ling V.  R.  R.  Co.,  17  R.  I.  708,  24  Atl.  462, 
16  I^  R.  A.  643.    Even  In  those  cases  where 
the    machine  or  appliance  by  which  one  Is 
Injured  Is  Inherently  dangerous  or  obviously 
defective,  and  known  to  be  so  by  the  serv- 
ant, he  Is  not  necessarily  precluded  from  re- 
covering If  It  appears  that  the  circumstan- 
ces connected  with  the  discharge  of  his  du- 
ties at  the  time  of  receiving  the  Injury  would 
naturally  divert  his  attention  for  the  Instant 
from  the  danger.    See  Dlsano  v.  Brick  Co., 
20  K.  I.  452,  40  Atl.  7;   Banmler  v.  Brewing 
Co.,  23  R  I.  430,  50  AO.  841,  and  cases  cited; 
Mayott  V.  Norcross  Bros.,  24  R.  I.  187,  52 
Atl.  894;    Beach  on  Contrlb.  Neg.  (2d  Ed.) 
S  40. 

The  fifth  request  to  charge  was  properly 
refused.  It  does  not  follow  that,  If  McGar- 
rlty  was  told  to  look  out  for  these  telltales 
and  to  untie  them  when  he  found  them  looped 
up,  that  the  plaintiff  was  not  entitled  to  re- 
cover; for,  as  Just  suggested,  notwithstand- 
ing such  a  duty  might  have  been  Imposed 
iipon  him  by  the  defendant,  which  of  course 
would  have  given  him  knowledge  of  the  con- 
dition of  the  telltales  generally,  yet  he  might 
not  have  appreciated  the  danger  arising  from 
the  existence  of  such  looping  up,  and  might 
have  been  so  absorbed  In  his  duties  at  the 
time  of  the  accident  as  not  to  have  bad  any 
Ihonght  of  their  condition.  Moreover,  we  fall 
to  find  any  evidence  which  shows  that  the 
deceased  was  ever  given  any  such  instruc- 
tion as  Is  contemplated  by  the  fifth  request, 
and  hence  there  was  no  ground  upon  which 
to  base  it 

The  sixth  request  was  rightly  refused.  A 
master  cannot  escape  liability  for  his  failure 
to  perform  a  duty  which  the  law  devolves 
apon  him  by  reason  of  the  fact  that  it  is  the 
habit  or  custom  of  his  employes  to  discharge 
It  for  him.  Indeed,  he  cannot  avoid  liability 
for  the  neglect  of  his  servant  who  is  express- 
ly delegated  by  him  to  discharge  such  duty; 
for  the  negligence  of  the  servant  in  this  re- 
gard is  the  negligence  of  the  master.  Hanna 
V.  Granger,  18  R.  I.  607,  28  Atl.  659;  Mor- 
gridge  T.  Tel.  Co.,  20  R.  T.  386,  39  Atl.  328, 
78  Am.  St  Rep.  879.  And  this  being  so,  a 
fortiori  a  master  cannot  avoid  his  liability 
for  the  failure  of  his  servants  generally  to 
observe  a  mere  custom  or  habit  of  themselves 
performing  his  duty  for  him,  where  he  has 
chosen  to  rely  upon  such  a  custom  or  habit 

The  seventh  request  was  rightly  refused 
for  substantially  tlie  same  reason.  The  duty 
to  keep  the  telltales  In  repair  was  the  duty 
of  the  defendant  as  master,  and  hence  the 
negligence  of  any  servant  of  the  defendant 
in  the  premises  was  its  negligence,  and  not 
the  negligence  of  a  fellow  servant.  Crandall 
v.  Stafford  Mfg.  Co.,  24  R.  I.  555,  54  Atl.  52. 


The  eighth  request  was  properly  refused. 
It  is  practically  a  repetition  of  the  fourth  re- 
quest, except  that  it  limits  the  question  of 
the  knowledge  of  the  deceased  to  the  par- 
ticular loop  by  which  he  was  injured,  while 
the  former  referred  to  his  knowledge  of  the 
condition  of  the  telltales  generally.  But  what 
we  said  regarding  the  fourth  request  is  appli- 
cable and  controlling  here. 

Finally,  virith  regard  to  the  requests  to 
charge, '  we  are  of  the  opinion  that  those 
which  were  granted  by  the  court  taken  In 
connection  with  the  charge  which  had  already 
been  given,  stated  the  law  applicable  to  the 
case  with  substantial  accuracy,  and  hence 
that  no  ground  for  a  new  trial  Is  shown  in- 
connection  therewith. 

We  cannot  say  that  the  verdict  Is  against 
the  evidence.  The  testimony  for  the  plain- 
tiff shows  that  the  loop  by  which  the  plaln- 
tlfTB  Intestate  was  caught  was  similar  to 
those  which  were  frequently  formed  by  the 
exhaust  from  the  engines  in  passing  under 
the  telltales.  Frank  A.  Whipple,  a  freight 
conductor  of  long  experience,  testified  that 
"the  exhaust  catches  the  telltales  and  throws 
them  up  in  the  air,  and  sometimes  tbey  flop 
together  and  form  a  half  loop,  and  some- 
times three  or  four  of  them  get  over  and 
hang  there."  He  had  seen  the  engine  loop 
them  up  times  without  number.  Joseph  Mil- 
ler, a  brakeman  of  12  years'  experience, 
testified  to  substantially  the  same  state  of 
facts.  Peter  Rlvard,  a  brakeman  who  was 
present  at  the  time  of  the  accident  and 
opened  the  loop  after  McGarrity  had  been 
caught  In  it  also  testified  to  like  effects  from 
the  exhaust  of  the  engine.  He  further  tes- 
tified that  such  a  loop  as  caused  the  accident 
was  not  made  by  human  hands,  and  was  not 
a  knot  formed  by  tying  the  ropes  together. 
Roy  A.  Macomber,  another  brakeman,  who 
saw  this  particular  loop  for  a  day  or  two 
before  the  accident,  testified  that  it  was 
clearly  distinguished  from  a  knot  in  the 
telltale  made  by  tying  the  ropes  together  by 
liand.  The  witness  Frank  A.  Whipple  also 
testified  that  th^  loops  caused  by  the  ex- 
haust of  the  engine  were  clearly  different 
from  those  tied  by  brakemen.  The  follow- 
ing questions  and  answers  illustrate  his  tes- 
timony: "Q.  Have  you  ever  seen  a  looping 
up  of  the  telltales— a  half-hitcfa  made  by 
hand?  A.  No,  sir.  Q.  What  kind  of  a  knot 
was  there  in  those  ends  where  you  saw  them 
tied— a  half  knot  or  a  whole  one?  A.  Well, 
it  was  what  we  would  call  a  running  knot, 
wound  right  around  and  thrown  over  in  that 
manner  (indicates),  as  you  wind  your  hand- 
kerchief and  draw  it  Into  a  sailor  knot  Q. 
Is  that  the  same  condition  of  the  knot  yon 
describe  In  the  case  where  you  say  the  more 
pressure  you  brought  to  bear  the  harder  they 
would  hug  up",  where  there  were  bunches 
on  the  ends?  A.  No,  sir;  the  one  is  a  loop 
and  the  other  that  where  somebody  tied 
them.  I  make  it  very  distinct;  yes,  sir.  Q. 
Then   'tied'   means   something   to  youT    A. 
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There  Is  a  very  great  difference  between  a 
loop  and  a  knot.  Q.  What  is  the  difference? 
A.  The  difference,  tn  my  estimation,  is  this: 
that  a  knot  could  not  possibly  be  made  in 
any  other  way  than  the  hand  of  man,  and  a 
loop  can,  f<H-  I  have  seen  fifteen  times  that 
number.  Q.  What  do  you  say  of  a  loop- 
that  It  was  tied?  A.  No,  sir."  The  brake- 
man  Miller  testified  that  pressure  upon  any 
such  loop  caused  it  to  bind  and  tighten,  and 
If  the  ropes  had  knots  or  bunches  -  on  the 
ends  the  loop  would  hold  all  the  harder. 
The  plaintifrs  evidence  shows  that  the  loop 
by  which  the  plaintifTa  Intestate  was  caught 
had  existed  In  the  telltale  for' several  days 
.prior  to  the  accident  Charles  F.  Perry,  who 
was  an  eyewitness  to  the  accident,  frequently 
saw  such  loops  before  the  accident  The 
witness  Macomber,  who  was  working  with 
one  of  the  crews  in  said  freight  yard,  saw 
loops  in  the  telltales  before  the  accident, 
and  saw  and  touched  the  loop  in  question  a 
day  or  two  before  the  accident.  The  fol- 
lowing questions  and  answers  illustrate  his 
testimony  in  this  regard:  "Q.  Did  you  no- 
tice them  on  the  day  of  the  accident?  A. 
Yes,  sir;  I  did.  Q.  Did  you  notice  them  the 
day  before?  A.  Tes,  sir;  for  a  week  or  so  be- 
fore. Q.  What  did  you  notice  for  the  week 
Just  prior  to  the  accident,  every  day?  A. 
The  way  they  were  looped  up.  Q.  Where 
were  they  looped  up?  A.  Right  over  tracks 
No.  5  and  7.  Q.  When  you  say  'looped  up,' 
what  do  you  mean?  A.  Tangled  up  and 
thrown  over  one  another—part  of  them  are 
knotted  on  the  end.  Q.  How  many  were 
looped  together  in  that  condition  over  track 
No.  5?  A.  I  think  there  were  three  tied  up 
there  and  one  was  looped  over— these  three 
made  a  kind  of  loop.  Q.  How  was  your  atr 
tentlon  called  to  It?  A.  Well,  I  was  work- 
ing that  forenoon,  and  the  back  of  my  head 
was  caught— took  the  bat  off  of  my  head— 
and  when  I  came  by  again  I  pushed  them  out 
of  my  way.  I  saw  they  were  pretty  hard 
there— stuck  togethw.  Q.  Did  they  come 
apart  when  you  pushed  them?  A.  No,  sir. 
Q.  These  particular  loops  that  you  saw  that 
day,  had  you  noticed  them'  before  that  day? 
A.  It  was  the  day  before  that  I  noticed 
them."  Peter  X  Hevey,  a  young  man  who 
crossed  the  Conant  street  bridge  four  times 
daily,  testified  that  he  saw  the  ropes  in  the 
telltales  frequently  looped  there.  Gerald  De 
Vere,  another  eyewitness  to  the  accident 
"Who  went  down  by  this  bridge  and  through 
the  freight  yard  daily,  testified  that  he  saw 
this  very  loop  a  day  or  two  before  the  ac- 
cident and  called  the  attention  of  the  yard 
boss  to  it  at  that  time.  In  speaking  of  the 
telltale  where  deceased  was  caught  this  wit- 
ness testified,  in  referring  to  the  ropes,  that 
"they  looked  as  if  they  had  been  thrown  over 
that  way— a  half  knot  what  I' call.  I  should 
say  there  were  three  of  them;  one  of  them 
was  tangled  round  two  of  them  that  way." 
He  also  testified  that  one  or  two  days  before 
he  was  talking  to  the. boss  of  the  section, 


and  said:  "Jim,  I  think  you'wfll  have  an  ac- 
cident here  yet"    "Q.  What  telltale  did  you 
call  his  attention  to?    A.  These   ones   that 
were    knotted  together.    Q.  What    telltales 
with  reference  to  Mr.  McGarrlty?    A.  The 
same   ones.    Q.  And   what   was   their    con- 
dition when  you  called  bis  attention  to  it? 
A.  The  same  way.    Q.  How  long  before  the 
accident?    A.  I  should  say  a  day  or  two  be- 
fore  the  accident    *    *    *    Q.  Was   there 
any  change  made  In  the  telltales  from  the 
time  you  called  the  attention  of  the  yard 
master  to  It  to  the  time  of  the  accident? 
A.  No,  sir."    The  plaintiff  also  offered  tes- 
timony to  the  effect  that  the  ropes  in  ques- 
tion showed  weather  marks  after  the  loop 
was  opened;   that  they  did  not  hang  down  as 
they  should,  straight  and  at  full  length,  but 
were  drawn  up  and  twisted  in  a  spiral  shape. 
This  fact  tended  to  show  that  the  ropes  had 
been  looped  up  for  soma  time.    The  testimony 
for  the  plaintiff  also  showsy  and  there  is  no 
dispute  about  this,  that  the  defendant  cor- 
poration had  adopted  a  system  of  care  and 
Inspection  of  these  .telltales  In  order  to  pre- 
vent the  very  danger  which  was  the  oiuse 
of  this  accident  by  providing  its  track- walk- 
ers with  a  long  pole,  equipped  with  an  Iron 
hook  on  the  end  of  it  for  the  purpose  of 
opening  these  loops  and  pTilIlng  out  these 
tangles  tn  the  telltales  as  they  went  by  them 
in  the  discbarge  of  their  duties.    Several  of 
the  witnesses  called  by  defendant  corroborat- 
ed the  testimony  offered  by  plaintiff  as  to  the 
manner  in  which  the  loops  In  the  telltales 
were  formed,  and  there  Is  practically  no  dis- 
pute that  the  loop  in  question  was  formed  in 
the  way  above  described.    It  therefore  dear- 
ly appears  that  the  defendant  had  full  knowl- 
edge of  the  general  condition  of  the  telltales 
long  before  the  accident  and  recognized  its 
duty  In  protecting  its  employes  from  danger 
therefrom;  and  whether  it  ialled  In  this  re- 
gard was  a  questloa  of  fact  for  the  Jury  to 
decide  under  the  testimony  submitted:  Wheth- 
er the  plaintiff  was  in  the  exercise  of  doe 
care  at  the  time  of  the  accident  was  also  a 
question  of  fact  for  the  Jury  to  determine 
under  the  evidence. 

The  last  ground  of  the  petition  tM  a  new 
trial,  viz.,  that  the  damages  are  excessive, 
was  not  relied  on  at  the  hearing. 

Petition  for  new  trial  denied,  and  case  re- 
manded for  Judgment  on  the  verdict 


(a  Yf.  J.  u  m 

ALLEGHENY  CO.  t.  ALLEN  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

July  21,  1903.) 

CONTRACT  —  VALIDITY  —  INTBRPRETATION - 

LEX  LOCI— FOREIGN  CORPORATIONS— RIGHT 
TO  DO  BUSINESS— PENALTIKS— ACTION  ON 
CONTRACT— PLSA   IN   BAR— DEOUABATION. 

1.  A  contract  void  by  the:  law  of  the  state 
where  made  will  not  be  enforced  in  this  state, 

2.  When  the  statute  of  the  state  where  a  con- 
tract is  made  does'  not  expressly  declare  tbe 
contract  to  be  void,  ■  and  reoom-se  most  be  had 
to  iaterpretathni  to  settle  the  qaestion  of  iti 
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validity,  the  constmction  given  to  the  statute 
by  the  courts  of  the  state  which  enacted  it  will 
be   adopted  here. 

3.  The  tendency  of  judicial  decision  on  this 
Babi«ct,  when  the  statute  does  not  declare  the 
contract  to  be  void,  is  to  a  strict  construction, 
maintaining  the  validity  of  the  contract,  and 
holding  tiiat  the  only  effect  of  such  legislation 
in  the  state  where  it  is  enacted  is  to  impose 
the  prescribed  penalties  and  the  expressed  dis- 
abilities outside  of  such  state.  Until  its  courts 
give  the  legislation  a  wide  scope,  no  greater 
latitude  will  be  attributed  to  it. 

4.  The  New  York  statute  provides  that  no 
foreign  corporation  shall  do  business  in  that 
state  without  having  first  obtained  the  certifi- 
cate required  by  the  act,  and  that  no  foreign 
corporation  doing  business  in  that  state .  shall 
maintain  any  action  upon  it  in  that  state  un- 
less prior  to  the  making  of  such  contract  it 
shall  have  procured  such  certificate.  Held,  the 
only  penalty  prescribed  by  the  New  York  act 
is  a  denial  of  the  right  to  maintain  an  action 
in  that  state.  It  does  not  attach  to  the  con- 
tract so  aa  to  deprive  it  of  a  suable  quality  in 
this  state. 

5.  DisqtialificationB  of  a  penal  character  have 
no  extraterritorial  operation,  and  comity  doea 
not  require  a  recognition  of  them  in  other  states. 

6.  The  courts  of  Pennsylvania  have  adjudged 
that  a  contract  made  by  a  foreign  corporation 
in  contravention  of  the .  statute  of  that  state 
is  void,  and  therefore  that  effect  will  be  given 
to  it  in  this  forum. 

7.  The  Pennsylvania  courts  have  also  con- 
strued their  statute  aa  we  do  our  own,  and 
hold  that  isolated  acts  of  business  are  not  in 
violation  of  it. 

8.  The  special  plea  In  bar  in  this  case  sets 
np  no  facts  which  are  Inconsistent  with  the 
legality  of  the  contract,  as  the  consummation 
of  an  isolated  transaction  in  Pennsylvania. 

9.  To  constitute  a  bar  to  an  action  on  a  con- 
tract by  setting  up  a  highly  penal  statute,  there 
must  he  a  precise  .averment  of  sufficient  facts 
to  bring  the  case  within  the  statute.  It  canr 
not  be  based  npon  inference. 

10.  Greater  strictness  is  required ,  !n  framing 
pleas  in  bar  than  is  exacted  in  declarations.  In 
pieading  a  promise  which  mvat  be  in  writing, 
the  declaration  need  not  aver  that  it  is  in  writ- 
ing, but  it  is  otherwise  when  such  a  promise  is 
set  np  in  a  plea  in  bar. 
(Syllabus  hf  the  Court) 

EifTor  to  Supreme  Court 

Action  by  the  Allegheny  Company  agralnst 
Isaac  N'.  XX  Allen  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

See  52  AU.  298. 

James  A.  Gordon,  for  plalntiffB  in  error. 
Llndabury,  Depne  &  Faulks,  for  defendant  in 
error. 

VAN  SYCKEIik  J.  This  salt  was  Instltnted 
In  the  Supreme  Court  to  recover  the  amonnt 
due  upon  a  promissory  note  dated  July  16, 
1900,  given  by  the  defendants  Isaac  N.  E. 
Allen  &  Co.  to  tbe  plaintiff  company  for 
IH.9S9.54,  upon  v^hich  payments  amounting 
to  the  sum  of  f  1,000  were  Indorsed.  Tbe  de- 
fendants pleaded  four  several  pleas: 

First.  The  general  Issue. 

Second.  That  the  said  promissory  note  was 
executed  and  delivered  In  the  state  of  New 
York  to  the  plaintiff  company,  a  business 
corporation  created  and  existing  under  the 
laws  of  tbe  state  of  North  Carolina^  That 
when  said  note  wa«  executed- and, deUvered  It 


was  provided  by  tbe  statute  of  tbe  state  ot 
New  York  that:  "No  foreign  corporation 
*  *  *  shall  do  business  In  this  state  with- 
out having  first  procured  from  tbe  Secretary 
of  State  a  certificate  that  it  has  complied 
with  all  tbe  requirements  of  law  to  author- 
ize It  to  do  business  In  this  state,  and  that 
the  business  of  tbe  corporation  to  be  carried 
on  in  tills  state  Is  such  as  may  be  lawfully 
carried  on  by  a  corporation  Incorporated  un- 
der tbe  laws  of  this  state.  •  ♦  •  No  for- 
eign stock  corporation  doing  business  in  this 
state  shall  maintain  any  action  in  this  state 
upon  any  contract  made  by  it  in  this  state, 
unless  prior  to  the  making  of  such  contract, 
it  shall  have  procured  such  certificate."  Tbe 
New  York  law,  as  origLnally  passed,  was 
less  stringent,  and  provided  as  follows:  "No 
foreign  stock  corporation  doing  business  in 
this  state  without  sucb  certificate  shall  main- 
tain any  action  In  this  state  upon  any  con- 
tract made  by  it  in  this  state  until  It  sliaU 
have  procured  such  certificate."  Laws  1892, 
p.  1806,  a  687,  i  16.  The  statute  was  sub- 
sequently amended,  and  was  in  tbe  form 
above  set  forth  at  tbe  time  the  said  promis- 
sory note  was  grlven.  The  second  plea  fur- 
ther averred  that  at  the  time  of  the  making 
of  tbe  said  promissory  note  the  plaintiff  was 
a  business  stock  corporation  other  than  a 
moneyed  corporation  foreign  to  the  state  of 
New  York,  and  had  not  theretofore  procured 
from  the  Secretary  of  State  of  said  state  ot 
New  York  a  certificate  that  It  bad  thereto- 
fore compiled  with  all  the  requirements  ot 
the  law  of  said  state  to  authorize  It  to  do 
business  In  said  state,  and  that  the  business 
of  said  plaintiff  be  carried  on  in  said  state 
was  such  as  might  be  lawfully  carried  on  by 
a  corporation  Incorporated  ^mder  the  laws  of 
said  state  for  sucb  or  similar  business  ac- 
cording to  the  form  of  the  said  statute  of 
New  York  In  such  case  made  and  provided. 
Ajid  the  said  plea  further  averred  that  the 
said  plaintiff  at  the  time  of  the  making  of 
the  said  promises  and  undertakings  and  .at 
the  times  of  the  sale  and  delivery  of  the 
goods  and  chattels  for  which  tbe  said  promis- 
sory note  was  given  was  doing  business  In 
the  said  state  of  New  York  contrary  to  the 
form  of  the  statute  aforesaid,  and  that  said 
goods  and  .chattels  were  sold  and  delivered 
by  the  plaintiff  to  the  defendants  in  the  state 
of  New  York. 

Third.  The  third  plea  sets  qut:  That  the 
said  promissory  note  was  made  and  executed 
ifx  tbe  state  of  Pennsylvania  to  the  plaintiff 
company,  a  foreign  corporation  created  and 
existing  under,  the  laws  of  the  state  of  North 
Carolina.  That  when  said  note  was  exe- 
cuted and  delivered  it  was  provided  by  the 
statute  of  tbe  state  of  Pennsylvania  that: 
"(1)  No  foreign  corporation  shall  do  any 
business  in  this  commonwealth  until  said  cor- 
poration shall  have  established  office  or  offi- 
ces and  appointed  an  agent  or  agents  for  the 
transaction  of  business,  therein.  ^)  It  Shalt 
net  be  lawj^ul  for  any  such  corporation  to  do 
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any  boslness  In  this  commonwealth,  nntll  it 
shall  have  filed  In  the  ofl9ce  of  the  Secretary 
of  the  Commonwealth  a  statement  under  the 
seal  of  the  said  corporation,  and  signed  by 
the  president  or  secretary  thereof,  showing 
the  title  and  object  of  said  corporation,  the 
location  of  its  office  or  offices,  and  the  name  or 
names  of  Its  attorney,  agent  or  agents,  therein, 
and  the  certificate  of  the  Secretary  of  the  Com- 
monwealth under  the  seal  of  the  common- 
wealth of  the  filing  of  such  statement  shall 
be  preserved  for  public  inspection  by  each 
of  said  agents  In  each  and  every  of  said  of- 
fices. (3)  Any  person  or  persons,  agents,  of- 
ficers or  employees  of  any  such  foreign  cor- 
porations who  shall  transact  any  business 
within  this  commonwealth  for  any  such  for- 
eign corporation  without  the  provisions  of 
this  act  being  compiled  with  shall  be  guilty 
of  a  misdemeanor  and  upon  conviction  there- 
of shall  be  punished  by  Imprisonment,  not 
exceeding  thirty  days  and  by  a  fine  not  ex- 
ceeding one  thousand  dollars  or  either  at  the 
discretion  of  the  court  trying  the  same." 
The  said  plea  further  averred  that  at  the 
time  of  the  making  of  the  said  promissory 
note  the  said  plaintiff  was  a  corporation  for- 
eign to  the  said  commonwealth  of  Pennsyl- 
vania, and  had  not  theretofore  filed  in  the 
office  of  the  Secretary  of  the  said  Common- 
wealth a  statement  under  the  seal  of  said 
plaintiff,  and  signed  by  the  president  or  sec- 
retary thereof,  showing,  the  title  and  object 
of  said  plaintiff,  the  location  of  its  office  or 
offices,  and  the  name  or  names  of  its  author- 
ized agent  or  agents  therein,  according  to 
the  form  of  the  said  statute  of  the  said 
commonwealth.  And  the  said  plea  further 
averred  that,  notwithstanding  the  said  prem- 
ises, the  said  plaintiff  at  the  time  of  the  mak- 
ing of  the  said  promissory  note  did  business 
in  tbe  said  commonwealth  of  Pennsylvania 
contrary  to  the  form  of  the  said  statute. 

Fourth.  The  fourth  plea  alleges  that  the 
plaintiff  Joined  with  other  creditors  In  ac- 
cepting and  receiving  a  percentage  of  its 
claim  in  full  satisfaction  of  its  said  prom- 
issory note,  and  discharged  the  defendant 
from  further  liability  thereon. 

The  plaintiff  demurred  to  the  second  and 
third  pleas,  which;  on  argument  before  the 
Supreme  Court,  were  held  to  be  no  sufficient 
answer  to  the  plalntifTs  cause  of  action,  and 
the  cause  was  thereupon  sent  down  to  the 
circuit  court  of  Hudson  county  for  trial  on 
the  Issue  of  fact  raised  by  the  fourth  plea. 
The  trial  Judge  there  directed  a  verdict  for 
the  plaintiff,  and  we  are  of  opinion  that  in 
such  direction  there  was  no  error,  for  the 
reason  that  there  was  no  evidence  which 
would  have  Justified  the  Jury  in  finding  that 
the  plaintiff,  through  Its  agent  or  otherwise, 
had  accepted  the  offer  of  settlement  Error 
Is  assigned  upon  this  direction  of  the  trial 
Judge,  and  also  upon  the  Judgment  of  the 
Supreme  Court  upon  the  demurrers  to  the 
second  and  third  pleas  aforesaid. 

The    first    question    to    be    considered   IB 


whether  tbe  contract  made  In  New  York  can 
be  enforced  in  this  state.    There  are  two  set- 
tled rules  which  must  be  applied  to  the  de- 
termination of  this  question,  as  well  as  to- 
the  effect  of  the  Pennsylvania  statute:     (1) 
A  contract  void  by  tbe  law  of  the  state  where 
made  will  not  be  enforced  In  this  state.     Co- 
lumbia Fire  Ins.  Co.  v.  Kinyon,  37  N.  J.  Liaw, 
33.    A  contract  void  at  the  place  where  made 
is   illegal    and    void   everywhere.    Hyde   v. 
Goodnow,  3  N.  T.  266.     (2)  When  the  statute 
of  the  state  where  the  contract  is  made  does 
not  expressly  declare  tbe  contract  to  be  void, 
and  recourse  must  be  had  to  InterpretatiOD 
to  settle  the  question  of  its  validity,  the  con- 
struction given  to  tbe  statute  by  tbe  courts 
of  the  state  which  enacted  it  will  be  adopt- 
ed here.    Lane  v.  Watson,  51  N.  J.  Law, 
186,  17  Atl.  117;    same  case  affirmed  52  N. 
J.   Law,  550,  20  AU.  894,  10  L.   R.  A.  78i. 
If,  therefore,  the  New  York  statute  expressly 
declared  the  promissory  note  In  suit  to  be  a 
void  contract,  or  If  the  courts  of  New  YorK 
have  adjudged  that  tbe  statute  of  that  state 
Is  to  be  construed  to  that  effect,  the  same 
effect  must  be  given  to  It  here,  and  It  must 
be  held  to  furnish  no  legal  foundation  for 
an  action  in  our  courts.    The  New  York  stat- 
ute does  not.  In  terms,  declare  the  contract 
void;  it  provides  that  no  suit  on  it  shall  be 
maintained  In  that  state.    No  case  has  been 
brought  to  our  attention  In  which  the  courts 
of  New  York  have  held  that  under  the  statute 
as  It  now  exists  the  contract  made  in  that 
state  is  void.    In  Neuchatel  Asphalt  Co.  v. 
The  Mayor,  166  N.  Y.  373,  49  N.  E.   1043. 
which  was  an  action  upon  a  contract  made 
under  the  law  as  framed  in  1892,  tbe  New 
York  Court  of  Appeals  decided  that  the  pur- 
pose of  the  act  was,  not  to  avoid  contracts,^ 
but  to  provide  effective  supervlrion  and  con- 
trol of  the  business  carried  on  by  foreign 
corporations;   that  It  provided  no  penalty  In 
the  event  of  noncompliance,  other  than  tne 
suspension  of  civil  remedies,  and  that  such, 
and  such  only,  were  the  consequences  of  the 
violation  of  the  statute,  and  none  other  will 
be  Implied  as  Intended  by  the  Legislature. 
This  construction  of  the  statute  Is  manifestly 
the  correct  one,  and  It  has  been  adopted  by 
other  courts.    Crefeld  Mills  v.  Goddard  (C. 
C.)  69  Fed.  141;    Sullivan  v.  Beck  (C.  C.)  79 
Fed.  200;    American  Insurance  Co.  t.  Well- 
man,  69  Ind.  418.    When  the  rule  of  comity 
Is  Invoked,  it  might  with  equal  force  have 
been  insisted  under  the  New  York  act,  as  It 
stood  In  1892,  that  the  contract  should  not 
be  suable  outside  of  the  state  of  New  York 
until   compliance  with  the  statutory  provi- 
sions of  that  state.    Comity  does  not  require 
a  broader  effect  to  be  given  to  legislation 
than  the  state  which   enacted  It  impresses 
upon  It.    The  North  Carolina  corporation  may 
Justly  claim  the  right  to  enforce  In  our  Ju- 
risdiction a  contract  which  has  not  been  pro- 
nounced to  be  void  either  by  the  Legislature 
or  the  Judiciary  of  New  Yoris.    Personal  dfe- 
'Qualifications,  and  especially  such  as  are  of 
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a  peqal  nature,  are  atrlctly  territorial  in  tiieir 
operation.  Story  on  Conflict  of  Laws,  |  104. 
Tne  New  Tork  Legislature  had  the  ezclualve 
right  to  declare  what  consequences  should 
follow  the  failure  to  comply  with  the  law 
in  order  to  secure  effective  control  over  the 
baatnesB,  and  having  in  the  act  provided  for 
no  p«ialty  on  the  foreign  company  other  than 
denial  of  the  right  to  maintain  an  action  in 
New  Tork,"  the  courts  of  this  state  should 
not  penalize  the  foreign  corporation  to  a 
greater  extent  by  declaring  the  contract  void, 
or  by  increasing  the  disability  imposed  by  the 
New  York  act  State  laws  have  no  eztra> 
territorial  effect  for  the  enforcing  of  penal- 
ties. The  fact  that  the  amendment  of  the 
net  of  1892  provides  that  "no  action  shall  be 
malntnlned  in  New  York  upon  any  contract 
made  by  it  in  that  state  unless  prior  to  the 
making  of  such  contract  it  eiiall  have  pro- 
cured the  certificate,"  without  declaring  that 
in  such  case  the  contract  shall  be  void,  sug- 
gests very  strongly  the  inference  that  the 
New  York  Legislature  did  not  Intend  to  give 
it  that  effect.  The  tendency  of  Judicial  de- 
cision on  this  subject,  when  the  statute  does 
not  declare  the  contract  to  be  void,  is  to  a 
strict  construction  maintaining  the  validity 
of  the  contract,  and  holding  that  the  only 
effect  of  such  legislation  in  the  state  where 
It  is  enacted  is  to  impose  the  prescribed  pen- 
alties and  the  expressed  disabiiitiea.  Outside 
of  such  state,  until  Its  courts  give  the  legis- 
lation a  wider  scope,  no  greater  latitude  will 
be  attributed  to  it  See  cases  cited  In  6 
Thompson  on  Corporations,  |  7957.  In  my 
Judgment,  the  second  plea  is  no  bar  to  the 
plalntifTs  right  of  action. 

The  Penn^lvania  statute  remains  to  be 
considered.  It  expressly  provides  that  it 
shall  not  be  lawful  for  the  corporation  to 
do  business  in  that  state  until  compliance, 
and  makes  the  agent  or  officer  of  the  cor- 
poration, through  whom  a  corporation  must 
necessarily  act,  subject  to  indictment  and 
imprisonment  for  violation  of  the  act  The 
courts  of  Pennsylvania,  we  think,  have  prop- 
erly held  that  a  contract  made  in  violation 
of  the  statute  is  void,  and  that  must  be  the 
accepted  law  in  this  state.  Lasher  v.  Stim- 
son.  145  Pa.  30,  23  At).  562;  Delaware  River 
Quarry  Ca  v.  Bethlehem  &  N.  Pass.  R.  Go. 
(Pa.)  53  Atl.  533.  If,  therefore,  the  third 
plea  contains  averments  which  show  that 
the  promissory  note  sued  on  was  a  contract 
made  in  contravention  of  the  Pennsylvania 
statute,  it  la  void,  and  imenforceable  in  New 
Jersey.  In  D.  &  H.  Canal  Co.  v.  Mahlen- 
brock,  63  N.  J.  Law,  281,  43  Atl.  978.  45 
L.  R.  A.  538,  this  court  said  that  a  foreign 
corpora tioa  which-  makes  a  single  sale  of 
its  product  and  accepts  a  guaranty  of  pay- 
ment in  this  state  does  not  transact  business 
in  contravention  of  our  statute  which  pro- 
hibits foreign  corporations  to  transact  any 
business  in  this  state  without  authority  first 
obtained  therefor.  In  the  recent  case  of 
Delaware  River  Quarry.  .Co.  v.  Bethleb<im  ft 


N.  Pass.  R.  Co.,  supra,  in  the  Supreme  Oonit 
of  Pennsylvania,  Judge  Fell,  in  delivering 
the  opinion  of  the  court  said:  '^bls  act  has 
been  liberally  construed,  and  isolated  trans- 
actions between  a  foreign  corporation  and 
citizens  of  this  state  have  been  held  not  to 
come  witliin  its  prohibition."  The  cases  on 
this  subject  are  cited  in  the  opinion  of  Judge 
Scott  in  the  court  below,  which  appears  on 
page  533.  Judge  Mitchell,  who  dissented 
from  the  opinion  delivered  by  Judge  Fell  on 
other  grounds,  said:  "The  act  of  1874  is  a 
highly  penal  act,  and  the  dishonest  use  made 
of  it  in  this  case  is  a  sharp  reminder  of  the 
necessity  of  adherence  to  the  general  rule 
of  strict  construction  of  such  statutes.  This 
was  but  a  single  transaction,  although  It  oc- 
cupied several  months.  I  cannot  consider 
It  a  'doing  of  business'  within  the  stat- 
ute." The  controversy  as  to  the  third  plea 
turns,  therefore,  upon  the  question  wheth- 
er it  contains  allegations  which  show  that 
the  said  promissory  note  was  given  In  pur- 
suance of  business  carried  on  in  the  state 
of  Pennsylvania,  and  not  In  consummation 
of  a  single  transaction.  The  plea  as  to  the 
New  York  statute  is  much  broader  and  more 
ample  than  the  third  plea.  It  avers  that  at 
the  time  of  the  sale  and  delivery  in  New 
York  of  the  goods  for  which  the  note  was 
given  the  plaintiff  was  doing  business  in 
New  York  contrary  to  the  statute  of  that 
state.  The  third  plea,  after  reciting  the 
Pennsylvania  statute,  avers  that  at  the  time 
of  making  the  note  the  plaintiff  was  a  for- 
elg^n  corporation  which  had  not  compiled 
with  the  requirements  of  the  said  statute. 
The  only  -  averment  to  bring  the  plaintiff 
within  the  penalty  of  the  act  is  that  at  the 
time  of  making  the  said  note  the  plaintiff 
did  business  in  the  state  of  Pennsylvania 
contrary  to  the  form  of  the  statute.  There 
Is  no  Intimation  in  this  plea— certainly  no 
allegation— that  this  note  had  any  connec- 
tion with  business  unlawfully  transacted  in 
Pennsylvania,  or  that  it  was  given  for  goods 
sold  and  delivered  in  Pennsylvania.  The 
demurrer  admits  that  the  note  was  given 
In  Pennsylvania,  and  it  also  admits  that  at 
the  time  the  note  was  given  the  plaintiff 
did  business  in  the  state  contrary  to  Its 
statute;  but  It  does  not  admit  that  of  that 
unlawful  business  this  note  was  a  product. 
The  admitted  averments  may  be  true,  and 
yet  the  note  may  have  been  given  for  an 
obligation  contracted  out  of  the  state  of 
Pennsylvania,  and  consequently  not  In  viola- 
tion of  its  laws.  It  is  quite  clear  under  the 
Pennsylvania  cases  that  the  agent  of  the 
plaintiff  would  not  have  subjected  himself 
to  the  penalties  of  the  act  by  taking  a  note 
to  the  company  for  such  a  debt.  The  in- 
stitution of  a  suit  to  collect  a  loan,  the  tak- 
ing a  subscription  to  capital  stock,  the  pur- 
chase of  shares  of  stock  in  Pennsylvania 
cori)oratlons,  or  buying  merchandise  to  use 
at  home,  executing  a  lease  of  personal  prop- 
erty, and  any  other  isolated  act  which,  from 
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Its  nfttnre,  lif  nit  contbiTiouB,  are  transao 
tlons  which  iare- held  not  to  be  In  contrayen- 
tton  of  the  Penosylyanla  statute.  The  cases 
are  dted  In  Delaware  River  Quarry  Co.  ▼. 
Bethlehem  &  N.  Pass.  R.  Co.,  supra.  The 
averment  In  the  third  plea  might  be  made 
If  the  only  act  of  the  plaintiff  in  the  attitc 
of  Pennsylvania  had  been  the  taking  of  the 
note  sued  on.  The  taking  of  a  note  la  a 
business  act,  and  In  taking  it  the  plaintiff 
did  business,  but  such  a  transaction  is  not 
prohibited. 

The  rule  of  pleading  is  well  settled  that, 
to  defeat  the  plaintiff's  right  of  action,  the 
plea  must  contain  allegations  which  show 
conclusively  that  there  Is  no  cause  of  ac- 
tion. It  is  a  maxim  in  pleading  that  every- 
thing shall  be  taken  most  strongly  against 
the  party  pleading,  or,  rather,  that,  if  the 
meaning  of  the  words  be  OQulvocal,  they 
shall  be  construed  most  strongly .  against  the 
party  pleading  them;  for  it  is  to  be  Intended 
that  every  person  states  his  case  as  favora- 
bly to  himself  as  possible.  1  Chitty's  PL 
212;  1  Saunders,  2S9,  note  8.  This  rule  ap- 
plies with  even  more  strictness  to  pleas  than 
to  a  declaration:  Where  a  plea  has  two  in- 
tendments, It  shall  be  taken  most  strongly 
against  the  def»idant  In  pleading  a  prom- 
ise which  must  be  in  writing,  the  declara- 
tion need  not  declare  that  it  is  writing,  but 
It  is  otherwise  in  a  plea.  1  'Chitty's  PL  622- 
603;  1  Saunders,  276a,  277a,  &  note. 
Gould's  PL  e.  4,  I  46.  To  constitute  a  bar 
to  an  action  on  a  contract  by  setting  up  n 
highly  penal  statute,  there  must  be  a  pre- 
cise averment  of  sufficient  facts  to  bring  the 
case  within  the  statute.  It  cannot  be  based 
upon  inference. 

Oontrary  to  my  first  impression,  my  con- 
clusion is  that  the  third  plea  discloses  no  de- 
fense to  the  action,  and  the  Judgment  of 
the  Supreme  Court  on  the  demurrers  as  well 
as  the  Judgment  of  the  trial  court  should  be 
alBrmed.  ' 


(86  N.  J.  B.  681) 

In  re  BBRDAN'S  WILIi. 

(Prerogative  Court  of  New  Jersey.    June  80, 

1903.) 

WILl/-IIIXECtJTION-EVTDlCiJCB-raBSXJMP. 
TIONS. 

1.  ^  paper  writing,  produced  and  offered  for 
probate  as  a  will,  is  shown  to  have  been  written 
and  signed  by  the  testator.  It  has  a  complete 
attestation  clanse  appended,  also  in  the  hand- 
writing of  testator,  and  beneath  that  clause  are 
the  admitted  signatures  of  two  competent  wit- 
nesses. Beld.  that  a  presumption  of  due  execu- 
tion is  thereby  raised,  which  will  require  the 
admission  of  the  paper  to  probate,  unless  orer- 
come  by  strong  and  convincing  evidence. 

2.  Both  of  the  sabscrlbing  witnesses,  when 
called,  while  admitting  the  genuineness  of 
their  signatures,  testify  that  the  paper  was  not 
signed  oy  testator,  nor  the  signature  thereto 
adcnowledged  by  him,  in  their  presence,  and 
that  their  signatures  were  not  made  at  the 
same  time  or  In  the  presence  of  each  other. 
Although  the  evidence  of  one  witness  was  open 
to  serious  vaestion  affecting  Us  nooUection  at 


the  transaction,  tke  evidence  of  flM  other  wit- 
ness being  found  credible,  and  to  establish  that 
he  did  not  see  the  attestation  clause,  or  kno^r 
its  contents,  and  that  the  statements  theRin 
certified  were  not  In  fact  true,  held,  Utat  titie 
presumption  arising  from  the  attestation  claDS« 
was  overcome,  and  that  probate  should  be  de- 
nied. 
(Syllabus  by  the  Court)  . 

In  the  matter  of  the  appllcatioa  for  pro- 
bate of  the  lost  will  of  Jacob  O.  Berdan. 
Probate  denied. 

Milton  Demarest,  for  proponent  Gilbert 
Collins,  for  Hackensack  Hospital,  a  legatee. 
John  W.  Harding,  for  caveators. 

MA6IE,  Ordinary.  The  paper  writing  of- 
fered for  probate  as  the  last  will  and  testa- 
ment of  Jacob  G.  Berdan,  who  died  in  the 
city  of  Paterson  December  26,  1002,  Is  shown 
by  the  evidence  and  conceded  by  counsel  for 
the  caveators  to  have  been  written  by  the 
testator  'himself,  whose  genuine  signature 
is  thereto  appended.  There  is  appended  to 
the  will,  and  also  written  by  the  testator, 
on  attestation  clause,  certifying  to  an  ex- 
ecution by  the  testator  in  all  respects  in 
conformity  with  the  provisions  of  our  statute 
of  wills  respecting  the  execution  of  such  in- 
struments.' Below  the  attestation  clanse  ap- 
pear the  signatures  of  two  persons,  Albert 
Bogert  and  Albert  H.  Blauvelt  These  per- 
sons have  been  produced  as  witnesses,  and 
each  testifies  that  his  signature  was  made 
by  himself.  Proof  that  testator  signed  this 
Instrument,  and  that  two  ijersons  signed 
this  attestation  clause,  raises  a  presump- 
tion of  the  due  execution  thereof  as  a  testa- 
mentary disposition  of  property,  which  will 
permit  and  require  its  admission  to  probate. 
The  burden  of  proof  is  thereby  cast  upon 
the  contestants,  who  must,  to  Justify  its  re- 
jection, negative  Its  averments  by  strong 
and  convincing  evidence.  Darnell  v.  Buzby, 
50  N.  J.  Bq.  725,  28  AtL  676,  and  cases  there- 
in cited;  Buisby  v.  Darnell,  52  N.  J.  Bq.  337, 
81  AtK  382;  Rlldretb  v.  Marshall,  61  N.  J. 
Bq.  241,  27  Atl.  465;  Swain  t.  Edmunds,  53 
N.  J.  Eq.  142,  32  Atl.  869;  Id..  54  N.  3.  Bq. 
488,  87  Atl.  1117.  The  caveators  are  chil- 
dren and  heirs  at  law  and  next  of  kin  of  the 
deceased. 

It  Is  first  contended  In  their  behalf  that 
upon  the  face  of  the  will  the  attestation 
clause  Is  shown  to  be  untrue  or  Ineffective. 
The  first  of  these  contentions  Is  that  the 
will  conld  not  have  been  signed  In  the  pres- 
ence of  the  witnesses,  and  that  the  attesta- 
tion clause  does  not  certify  that  the  signa- 
ture was  acknowledged  by  the  testator  In 
the  presence  of  the  witnesses.  Passing  the 
question  whether  the  statute  which  requires 
signing  In  the  presence  of  the  tvitnesses, 
-or  that  the  signature  should  be  made  or  ac- 
knowledged In  their  presence.  Is  not  satis- 
fied by  a  certificate  that  the  Will  -was  sign- 
ed. It  is  sufficient  to  dispose  of  this' conten- 
tion to  say  that  '  it  is  not  raised  upon 
any  admissible  tact.    Testator  tmdoabfedlT 
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wrote  the  -whole  will  and  the  Bignatnre.  Tba 
writing  was  done  with  a  pen  evidently  dif- 
fering from  that  used  by  the  witnesses. 
Bnt  that  clrcumBtance  does  not  Indicate  that 
the  algnatare  was  necessarily  written  at  the 
time  the  body  of  the  will  was  written.  It 
may  well  have  been  written  at  the  time  the 
witnesses  wrote  their  names,  and,  if  writ- 
ten  with  the  same  pen  which  the  testator 
used  in  writing  the  body  of  the  will,  it 
wouljd  present  the  exact  appearance  that  it 
does.  The  proofs  show  that  testator  was 
accustomed  to  use  a  fountain  pen,  and  writ- 
ings and  signatures  made  by  him  with  sudii 
a  pen  have  been  put  in  evidence.  They  re- 
semble in  all  respects  the  body  of  the  will 
and  the  testator's  signature.  It  Is  further 
proved  that  testator  carried  such  a  pen,  and 
when  he  needed  to  write  would  take  it  from 
hU  pocket,  rather  than  use  other  pens. 
There  is  nothing  on  the  face  of  the  will  to 
indicate  that  he  may  not  haye  done  so  In 
the  presence  of  the  witnesses. 

It  Is  further  contended  that  the  certUloata 
in  the  attestation  clause  is  ineffective,  be- 
cause below  the  last  words  of  the  clause  was 
written.  In  testator's  handwriting,  the  word 
"witnesses,"  and  it  is  contended  that  the 
certificate  of  the  two/  witnesses  must  be 
taken  as  limited  to  what  is  Included  in  that 
word,  and  not  to  the  details  of  signing  and 
publishing  the  will.  But  I  am  unable  to 
yield  to  this  contention.  The  word  "wit- 
nesses" Is  written  to  the  left  of,  and  not 
over,  the  signatures  of  the  witnesses.  It  Is 
evidently  intended  by  the  writer  to  indicate 
the  place  where  the  witness  should  sign  his 
name,  and  could  not  have  been  taken  by  the 
witness  as  limiting  the  force  of  the  certificate 
to  which  his  signature  was  In  fact  append- 
ed. This  compels  the  consideration,  of  the 
evidence  before  me,  and  a  determination 
whether  it  Justifies  the  court  In  admitting  the 
paper  to  probate.  As  before  stated,  the 
proof  Is  plenary  that  the  will  has  the  signa- 
ture of  the  testator  appended  to  it  In  his  own 
handwriting,  and  that  a  proper  attestation 
clause  Is  also  appended,  to  which  the  two 
witnesses  have  made  their  signatures  In  their 
own  handwriting.  This  raises  a  presumption 
of  due  execution,  which  presumption,  how- 
ever, may  be  overcome  by  due  proof.  Un- 
less overcome,  It  will  require  and  support  a 
decree  for  probate.  The  contention  of  cave- 
ators is  that  the  presumption  Is  overcome  by 
the  evidence  of  the  two  persons  who  placed 
their  names  at  the  foot  of  the  attestation 
clause  as  witnesses.  The  particular  conten- 
tion is  that,  by  their  evidence,  the  certificate 
Is  shown  to  be  untrue  In  two  respects:  (1) 
That  It  untruly  certifies  that  the  will  was 
signed  in  their  presence,  while  In  fact  it 
was  neither  signed  nor  the  signature  ac- 
knowledged by  the  testator  in  their  pres- 
ence, or  the  presence  of  either  of  them;  and 
(2)  that  they  were  not  together  at  the  time 
when  they  appended  their  signatures  to  the 
attestatloD  clause,  but  that  each  appended- 


his  signature  thereto  at  a  different  time  and 
a  different  place.  Both  of  these  witnesses 
were  old  friends  of  testator,  and.  although 
each  knew  the  other  by  sight,  they  were  not 
intimate  acquaintances.  They  lived  in  dif- 
ferent directions,  and  each  at  some  distance 
from  the  city  of  Paterson.  The  writing 
bears  date  December  12.  1891.  After  the 
death  of  the  testator,  Mr.  Samuel  Domarest, 
Jr.,  a  counselor  at  law,  practicing  in  Hack- 
ensack,  N.  J.,  was  found  to  be  In  possession 
of  an  envriope  indorsed  iu  the  handwriting  ot 
the  testator  with  these  words:  "The  last 
will  and  testament  of  Jacob  G.  Berdan,  De- 
cember 12,  1881."  Upon  being  opened,  the 
envelope  was  found  to  contain  the  Instru- 
ment now  offered  for  probate.  Mr.  Dem- 
arest,  the  custodian,  was  called  as  a  witness, 
and  testified  that  the  envelope  had  been  de- 
posited with  him  for  safe-keeping  by  the 
testator  himself,  but  be  was  unable  to  fix 
the  exact  date  of  such  deposit,  though  his 
statement  would  Indicate  that  the  time  of  the 
deposit  was  approximately  near  to  the  date 
of  the  instrument  and  the  date  on  the  en- 
velope. Albert  Bogert,  whose  signature  on° 
the  paper  in  question  first  follovra  the  at- 
testation clause,  was  called  as. a  witness  by 
the  proponents.  Upon  their  examination  he 
testified  that  his  signature  was  made  by  him; 
and  at  the  request  of  the  testator.  Upon 
cross-examination  on  the  part  of  caveators, 
and  upon. farther  examination  by  the  counsel 
of  proponents  and  the  counsel  of  the  legatee, 
he  stated  the  circumstances  under  which  bis 
signature  was  made  in  the  following  manner: 
He  testified  that  his  signature  was  written 
at  a  place  called  "Wickoff,"  which  Is  a  sta- 
tion on  the  New  York  ft  Susquehanna  Rail- 
road In  Bragen  county,  at  which  place  he 
was  upon  some  ofliclal  business;  that  he  met 
testator  there,  and  that  testator  asked  him 
If  he  would  be  a  witness  to  his  will,  and,  up- 
on witness'  assenting,  testator  told  him  to 
sign  It  "right  down  there,"  and  that  he  there- 
upon signed  his  name  In  the  place  Indicated 
by  testator;  that  testator  was  then  living  at 
the  house  of  a  Mrs.  Winters,  near  Wickoff 
station;  that  witness  signed  his  name  either 
at  the  station  or  at  the  Winters'  house,  at 
which  he  took  lunch  with  the  testator  on 
that  day,  and  that  be  wrote  his  name  with 
a  fountain  pen  furnished  by  testator.  He 
further  testifies  that  no  one  was  present  when 
he  signed  his  name  except  testator  and  him- 
self; that  no  <«e  did  any  writing  upon  the 
paper  at  the  time  except  himself;  that  testa- 
tar  did  not  tell  him  that  he  had  signed  the 
paper;  that  be  did  not  see  testator's  name 
on  the  paper,  and  that  he  did  not  look  at  or 
see  what  was  on  the  paper.  If  Bogert's  evi- 
dence Is  entitled  to  entire  credit,  It  is  obvious 
that  It  overcomes  the  presumption  arising 
from  the  attestation  clause,  for  he  was  not 
made  acquainted  with  its  contents,  and,  if 
his  memory  of  the  transaction  is  to  be  relied 
OD,  the  paper  was  not  executed  with  th» 
formalities  required  by  our  statute  to  make 
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It  a  te8tameDtaT7  disposition  ot  property. 
But  his  statement  of  the  transaction  is  so 
inconsistent  with  other  facts  incontestably 
proved,  and  has  such  discrepancies  with  It- 
srff,  that  the  amount  of  credit  which  ought 
to  be  given  to  it  is  open  to  serious  doubt 
He  bad  testified  that  he  was  at  Wickoft  on 
the  day  In  question  on  some  official  business 
as  sheriff  of  the  county.  But  bis  term  of 
office  as  sheriff  did  not  coincide  with  the 
time  at  which  this  document  must  have  been 
signed.  He  then  stated  that  he  might  have 
been  there  on  some  business  as  a  chosen 
freeholder  of  the  county.  When  confronted 
with  bis  sworn  statement  of  bis  services  as' 
freeholder  for  a  period  covering  that  during 
which  this  paper  was  doubtless  signed,  he 
failed  to  indicate  any  charge  for  official  work 
wblch  would  have  required  blm  to  go  to 
Wlckoff.  He  was  at  first  clear  In  bis  state- 
ment that  testator  was  then  living  at  the 
Winters'  house,  but  it  is  proved  beyond 
doubt  that  testator  did  not  go  to  board  at 
Mrs.  Winters'  until  1894,  and  the  evidence 
is  convincing  that  this  paper  had  been  de- 
posited with  Demarest  long  before  that  time. 
There  are  other  discrepancies,  unnecessary 
to  dwell  upon.  I  do  not  intend  to  Intimate 
that  his  evidence  could  be  rejected  as  con- 
sciously and  Intentionally  false,  but  only  that 
it  Indicates  lapses  of  memory,  and  to  such  an 
extent  that  it  might  be  a  question  whether 
his  recollection  can  be  relied  on,  and  wheth- 
er, if  standing  alone,  it  would  be  such  con- 
vincing testimony  as  would  suffice  to  over- 
come the  presumption  arising  from  the  sign- 
ed attestation  clause.  Testimony  of  one  of 
the  subscribing  witnesses  suggesting  doubt, 
or  his  own  want  of  recollection  of  the  trans- 
action, will  not  Justify  refusal  of  probate  if 
the  other  witness  corroborates  the  accuracy 
of  the  attestation  clause  as  to  execution. 
McCurdy  v.  Neall,  42  N.  J.  Eq.  833,  7  Atl.  666. 
But  there  is  other  evidence  which  cannot  be 
Ignored.  Albert  H.  Blauvelt,  the  other  sub- 
scribing witness,  was  called  by  proponents, 
and  testified  that  be  made  his  signature 
(which  is  below  that  of  Bogert)  at  the  re- 
quest of  testator.  Upon  cross-examination 
and  further  examination  he  gave  this  account 
of  the  transaction:  He  testified  that  he  was 
In  a  saloon  in  the  city  of  Paterson,  in  which 
place  testator  (who  was  an  insurance  agent) 
was  accustomed  to  do  business;  that  this 
was  at  a  time  10,  11,  or  12  years  prior  to 
the  time  be  was  examined,  and  this  would  be 
approximately  near  the  date  of  the  will; 
that  testator  asked  him  to  be  a  witness  to 
bis  will,  and,  upon  his  assenting,  testator 
walked  to  a  desk  In  the  saloon,  brought  out 
a  paper,  and  folded  It;  that  witness  put  his 
name  where  testator  showed  him,  and  then 
testator  picked  up  the  paper  and  put  It  In  his 
pocket  He  expressly  declares  that  the  pa- 
per was  folded  in  such  a  manner  that  he 
did  not  see  what  was  on  It;  that  testator 
did  not  sign  the  paper  In  his  presence,  nor 
did  testator  say  in  his  presence  that  he  had 


signed  It.  While  witness  admits  that  some- 
body—either the  l>artender  or  the  owner — 
was  at  the  time  In  charge  of  the  saloon,  and 
that  others  were,  perhaps,  in  the  place,  be 
testifies  that  Albert  Bogert  was  not  there, 
and  that  no  person  In  the  saloon  was  near 
enough  to  testator  and  himself  to  take  part 
in  the  transaction,  fie  further  states  tbat 
he  casually  met  testator  not  long  before  his 
death,  and  that  testator  remarked  that  be 
was  a  witness  to  bis  will,  to  wfalcb  witness 
then  assented. 

TTnless  I  can  find  In  the  proved  facfs  In 
the  cause  or  In  this  evidence  itself  ground, 
for  rejecting  It  as  Incredible,  I  must  give  it 
effect.  I  can  find  no  ground  for  rejecting  It. 
The  only  fact  which  has  raised  any  doubt 
In  my  mind  la  the  singular  resemblance  In 
the  signatures  of  this  witness  and  of  Bog»-t, 
which  gives  the  Impression  that  they  were 
written  with  the  same  pen  and  Hie  same  ink. 
But  this  circumstance  will  not.  In  my  Judg- 
ment, Justify  me  In  finding  that  Blauvelt 
does  not  recollect  what  he  professes  to  recol- 
lect respecting  his  part  in  the  transaction. 
As  I  deem  his  evidence  credible,  I  am  com- 
pelled to  conclude  tbat  this  instrument  was 
not  executed  in  the  manner  required  by  law. 
because  it  was  not  signed,  or  the  signature 
aclcnowledged,  by  testator  In  the  presence  of 
two  witnesses  present  at  the  same  time. 
Any  presumption  arising  from  the  attesta- 
tion clatise  has  been  overcome  by  Blauvelt's 
testimony  that  he  did  not  see  the  attestation 
clause,  or  knovrlngly  certify  to  the  facts 
therein  stated,  and  that  the  facts,  in  the  re- 
spects above  stated,  are  not  true. 

It  results  that  the  probate  must  be  denied. 
As  proponent  had  In  bis  possession  a  will 
perfect  upon  Its  face,  In  the  handwriting  of 
his  testator,  duly  signed  by  known  citizens 
attesting  its  proper  execution,  it  was  bis  duty 
to  present  It  for  probate,  and  to  pursue  his 
application.  His  costs  and  proper  counsel 
fee  ought  to  be  allowed  out  of  the  estate  of 
the  deceased. 

(S  N.  J.  B.  IX) 

KINKEAD  T.  BTAN  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jenej. 

July  20,  1903.) 

WILL— CONSTRUCTION— NATURE    OF    ESTATB- 

RBMAINDBR  IN   FEE— TENANCY  IN 

COMMON— SUBROGATION. 

1.  The  will  of  Christopher  Mathews  devised 
as  follows:  "Third.  I  give,  devise,  and  be- 
queath unto  my  beloved  wife,  Catharine  Math- 
ews, all  my  estate,  both  real  and  personal,  for 
and  during  the  term  of  her  natural  life. 
Fourth.  After  the  death  of  my  said  wife,  X 
give,  devise,  and  bequeath  all  my  estate,  both 
real  aud  personal,  unto  my  beloved  children, 
George  Thomas,  Christopher  Alfred,  Mary  Ann. 
and  Catharine,  and  any  other  cliild  of  mine 
that  may  be  born  hereafter,  share  and  share 
alike,  and  to  their  heirs  and  assigns,  forever. 
Fifth.  If  any  of  my  said  children  should  die 
before  my  said  wife,  then  it  is  my  will  that 
upon  my  wife's  deatli  the  share  of  my  said  es- 
tate which  would  have  gone  to  such  deceased 
child  if  living  shall  go  to  the  heirs  of  such  de- 
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«eaaed  chM."  Held,  that  at  his  death  hla  aon 
Oeorge  took  a  vested  remainder  in  fee  in  hia 
lands,  whi<^  wag  capable  of  being  8old  during 
the  lifetime  of  the  widow,  under  execution,  on 
a  common-law  judgment  against  George. 

2,  When  one  of  several  tenants  in  common 
pays  off  an  incumbrance  upon  the  common  es- 
tate, a  court  of  equity  will  consider  the  incum- 
brance as  still  existing,  in  order  to  enforce  con- 
tribution from  the  co-tenants,  or  as  eztingnish- 
ed,  according  to  the  justice  of  the  case  and 
the  actual  intention  of  the  party  making  the 
payment. 

3.  Under  the  circumstances  of  this  case,  the 
party  paying  off  the  common  incumbrance  was 
considered  to  have  intended  its  complete  extin- 
^ishment,  and  therefore  no  right  of  subroga- 
tion remained. 

(Syllabus  by  the  Court.) 

Appeal  from  Court  of  Chancery. 

Bill  by  Catharine  Klnkead  against  Jerome 
Alfie'd  Ryan  and  George  T.  Mathews.  De- 
cree for  complainant  (53  Atl.  1053),  and  de- 
fendants appeal.    Modified. 

Black  &  Drayton  and  Paul  Engine  Jonea^ 
for  appellants.    C.  L.  (3orbin,  for  respondent 

DIXON,  J.  We  agree  vrith  tbe  opinion  of 
the  learned  vice  chancellor  so  far  as  It  holda 
that,  under  the  will  of  Christopher  Mathetra, 
his  sons,  George  and  Christopher  A.,  took 
each  a  vested  remainder  in  fee  in  an  undi- 
vided fourth  of  bis  land;  that  on  the  death 
of  Christopher  A.  in  the  lifetime  of  bis  moth- 
er the  estate  of  George  was  increased  to  one- 
third;  and  that,  by  the  sheriff's  deed  in  exe- 
cution of  the  Judgment  against  George,  that 
third  passed  to  his  mother,  and  by  her  will 
was  devised  to  tbe  complainant  This  dis- 
posed of  the  appeal  by  George  T.  Mathews. 

As  to  the  appeal  of  Jerome  Alfred  Ryan, 
the  circumstances  are  as  follows:  On  March 
1,  1891,  the  lands  of  which  Christopher  Math- 
ews had  died  seised  In  1875  were  held  by  his 
widow  as  tenant  for  life,  and  the  remainder 
was  owned  equally  by  the  widow,  her  daugh- 
ter, the  complainant,  and  her  grandson,  tbe 
appellant,  as  tenants  in  common.  Tbe  en- 
tire estate  in  a  part  of  the  lands  was  subject 
to  a  mortgage  securing  a  bond  given  by  the 
said  Christopher  to  the  Equitable  Life  As- 
surance Society  In  November,  1868,  on  whlcb 
there  remained  due  $2,500.  On  the  day  first 
above  mentioned,  the  widow,  with  ber  own 
money,  paid  off  this  bond,  and  caused  both 
tbe  bond  and  the  mortgage  to  be  canceled, 
and  an  entry  of  satisfaction  to  be  made  on 
tbe  record  of  the  mortgage.  From  that  time 
nntll  ber  death,  in  November,  1901,  she  never 
asserted  any  right  against  ber  co-tenants  or 
their  estate  because  of  that  payment  On 
these  facts  the  vice  chancellor  concluded  that 
tbe  widow  bad  become  entitled  to  stand  in 
tbe  place  of  tbe  mortgagee,  for  the  purpose 
of  securing  contribution  by  ber  co-tenants, 
and  that  this  right  {Missed  to  the  complalnr 
ant  as  executrix  and  sole  legatee  of  tbe  wid- 
ow, and  could  now  be  enforced  by  her 
against  the  estate  of  tbe  appellant  From 
tbis  determination  tbe  appeal  is  taken. 

There  can  be  no  doubt  that,  when  the  wid- 


ow paid  the  amount  due  upon  the  bond  and 
mortgage,  she  was  entitled  to  acquire  the 
right  of  an  equitable  bolder  of  those  instru- 
ments, in  order  to  compel  the  estate  of  bar 
co-tenants  to  bear  a  just  share  of  tbe  Incum- 
brance; but  whether  she  would  acquire  such 
right  depended  on  her  intention  at  tbe  time 
of  making  the  payment.  A  court  of  equity 
will  keep  an  incumbrance  alive  or  consider 
it  extinguished,  as  will  best  serve  tbe  pur- 
poses of  justice  and  the  actual  and  just  in- 
tention of  tbe  party.  Starr  v.  Ellis,  6  Johns. 
Ob.  393,  395;  Robinson  v.  Leavltt,  7  N.  H. 
73,  100;  Duncan  v.  Smith,  31  N.  J.  Law.  325: 
Sheldon,  Subr.  21;  Bispbam,  Eq.  i  337.  On 
paying  the  debt,  she  was  entitled  to  have  tbe 
bond  and  mortgage  delivered  to  her  by  tbe 
assurance  society  uncanceled,  and  that  would 
constitute  an  equitable  assignment  thereof 
to  ber.  Hamilton  v.  Dobbs,  19  N.  J.  Eq.  227; 
Blgelow  T.  Cassedy,  26  N.  J.  Eq.  567.  Such 
a  course  would  have  made  clear  her  purpose 
to  preserve  the  right  of  subrogation,  not  only 
as  to  the  specific  lien  of  the  mortgage,  but 
also  as  to  the  more  general  obligation  resting 
upon  the  devisees  of  the  obligor.  But  by  can- 
celing both  of  these  Instruments,  she  fur- 
nished substantial  evidence  of  a  design  that 
tbe  burdens  wbiCb  they  created  should  be 
wholly  extinguished.  Although  this  evidence 
might  not  be  deemed  conclusive.  Incapable 
of  rebuttal,  yet  when  we  find  that  tbe  bur- 
dens thus  to  be  removed  could  rest  only  up- 
on ber  daughter  and  Infant  grandson,  and 
that  during  a  period  of  more  than  seven 
years  thereafter  she  gave  no  sign  of  a 
thought  that  the  burdens  remained,  we  are 
impelled  to  the  belief  that  she  intended  their 
extinguishment.  Tbe  suggestion  that  ber 
cancellation  of  tbe  mortgage  may  have  been 
for  the  purpose  of  increasing  ber  financial 
credit  as  an  owner  of  the  land,  or  of  facili- 
tating her  transfer  of  tbe  title,  finds  no  sup- 
port in  tbe  circumstances  disclosed  by  the  tes- 
timony, and,  besides,  leaves  undisturbed  the 
force  due  to  tbe  cancellation  of  the  bond,  ber 
relationship  to  the  persons  concerned,  and 
tbe  long  period  of  ber  inaction  and  silence. 
We  think  that  when  Mrs.  Bfathews  paid  off 
tbe  bond  and  mortgage,  she  intended  a  bene- 
faction to  ber  daughter  and  grandson,  and 
not  to  be  subrogated  to  any  claims  against 
them  or  their  estate. 

Let  the  decree,  so  far  as  It  charges  tbe  es- 
tate of  Jerome  A.  Ryan  with  a  share  of  the 
sum  paid  by  Mrs.  Mathews  In  sattsfactlon  of 
the  bond  and  mortgage,  be  reversed,  and  in 
other  respects  be  affirmed. 


(«i  N.  J.  B.  748) 
HBADLEY  v.  LEAVITT. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
July  20,  1903.) 

HARRIED  WOMAN-CONTRACT-OONSIDKRA- 
TION. 

1.  Where  a  married  woman  takes  up  and  be- 
comes the  owner  of  promissory  notes  on  which 
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.'8b«  is  accommodation  indoraer,  her  contract  to 
relea&e  a  prior  indorser  for  sufficient  conaidera- 
tion  is  binding  upon  her.  It  is  a  primary  prom- 
ise b7  her  which  she  is  tmder  no  legal  disabil- 
ity to  make  under  section  26  of  the  married 
woman's  act  (2  Gen.  St.  p.  2017). 

2.  The  consideration  of  such  a  contract  need 
not  move  directly  to  the  married  -woman,  for, 
if  it  passed  to  a  third  person  at  her  reaueet, 
it  is  sufficient. 

3.  An  accord  and  satisfaction  that  is  unex- 
ecuted is  not  an  available  defense  at  law  against 
the  original  cause  of  action,  but  it  may,  in  a 
proper  case,  become  available  as  an  equitable 
defense  thereto. 

4.  Where  an  equitable  defense  to  such  an  ac- 
tion fails  only  because  it  was  not  cognizable  in 
the  law  court,  such  result  will  be  no  bar  to  the 
action  of  a  court  of  equity  in  applying  such 
equitable  remedy  to  the  relief  of  a  defendant 
by  enjoining  the  collection  of  the  judgment  re- 
covered in 'such  action. 

5.  Such  a  defendant  ia  not  required  to  first 
test  the  accuracy  of  the  ruling  of  the  law  court 
by  writ  of  error  before  proceeding  in  equity. 
He  may  accept  the  ruling  of  the  law  court, 
and  pursue  his  remedy  at  once  in  the  court  of 
equity. 

(Syllabus  by  the  Court) 

Appeal  from  Court  of  Chancery. 

Bill  by  Charles  M.  Headley  against  Martha 
B.  Leavltt.  From  an  order  denying  an  In- 
junction, complainant  appeals.    Reversed. 

Linton  Satterthwalte,  for  appellant.  John 
H.  Backes,  for  respondent. 

HENDRICKSON,  J.  This  Is  an  appeal 
from  an  Interioeutory  order  denying  to  the 
complainant  relief  by  Injunction  against  a 
judgment  obtained  against  him  by  the  re- 
spondent In  the  Snpreme  Court.  Since  this 
appeal  was  taken,  the  respondent  has  depart- 
ed this  life,  and  by  order  of  this  court  the 
action  stands  revived  as  against^  Harry  D. 
Leavltt,  her  executor. 

Upon  referring  to  the  bill  and  iaffldavlts.  It 
appears  that  the  controversy  arose  in  this 
way:  The  complainant  and  one  ■William  H. 
Leavltt,  a  son  of  the  respondent,  about  the 
year  1882,  organized  the  Headley-Leavltt 
Company,  a  New  Jersey  corporation,  the  for- 
mer becoming  president  and  treasurer  and 
the  latter  secretary.  The  complainant  was 
the  .owner  of  the  one  half  of  the  capital  stock, 
and  William  H.  Leavltt  and  his  wife,  Smma 
D.  Leavltt,  owned  the  other  half;  he  hoWing 
one  share  thereof,  and  his  wife  the  balance. 
The  corporation  had  Its  place  of  business  In 
the  city  of  Trenton,  and  was  a  dealer  in  gas 
fixtures,  mantels,  and  other  builders*  supplies. 
In  the  year  1895  the  secretary,  who  had  been 
a  collector  of  moneys  due  the  company,  was 
found  to  be  short  in  his  accounts  to  the 
amount  of  about  $6,000,  which  he  had  mis- 
appropriated. The  company  then  had  out- 
standing Its  notes  In  bank  aggregating  about 
$6,600.  These  notes  had  been  discounted  up- 
on accommodation  Indorsements  made  by  the 
complainant  and  by  the  secretary,  or  by  oth- 
ers procured  by  the  latter.  Among  the  ac- 
commodation Indorsers  procured  by  Leavltt 
were  his  father,  Lyman  Leavltt,  his  mother, 
Martha  B.  Leavltt,  one  Nicholas  Jahn,  and 


one  Enoch  W.  Hooper.    The  proceeds  of  nil 
notes  discounted  were  placed  to  the  credit  of 
the  company.    A  conference  took  pia.ce   be- 
tween the  complainant  and  the  secretary  and 
the  hitter's  father.    The  misappropriation  and 
the  financial  embarrassment  were  among  the 
subjects  discussed.    The  son  bad  promised  to 
raise  some  money  to  pay  part  of  his  misap- 
propriation,  and  the  father  refused  to   ad- 
vance more  money,  and  shortly  obtained  tbe 
appointment  of  a  receiver  to  wind  up   tbe 
affairs  of  the  company  as  an  insolvent  cor- 
poration.   A  little  later  the  respondent  called 
upon  complainant,  and  said  that  she  and  her 
husband,  knowing  that  their  son  was  respon- 
sible for  the  failure  of  the  company,  had  de- 
cided to  take  up  all  the  accommodation  paper 
of  the,  company.     The  complainant   replied 
that  be  did  not  care  to  have  them  do  tbat, 
but  made  this  proposition:  that  If  she  (the  re- 
spondent) would  take  up  and  relieve  com- 
plainant of  all  responsibility  for  -what  notes 
-were  In  the  Mechanics'  National  Bank,  to- 
gether with  the  notes  she  and  her  husband 
had  already  taken  up,  the  Complainant  would 
assume  responsibility  for  the  notes  in   the 
Trenton  Banking  Company.    The  respondent 
accepted  this  proposition,  and  the  two  at  once 
proceeded  to  the  company's  place  of  bnstness, 
and  there,  In'  the  presence  of  the  receiver, 
took  from  the  note  book  of  the  company  two 
lists  of  notes;  one  list  being  made  up  of  notes 
held  by  the  Mechanics'  National  Bank,  desig- 
nated In  the  bill  as  "Group  A,"  and  the  other 
list  being  made  up  of  notes  held  by  the  Tren- 
ton Banking  Company,  designated  In  the  bill 
as  "Group  B:"    The  two  lists  were  made  up 
so  as  to  divide  the  notes  as  near  equally  as 
possible.    The  agreement,  as  above  Indicated, 
was  there  restated  as  applying  to  the  respect- 
ive lists,  and  rcafiSrmed  between  the  parties. 
It  was  agreed  that  respondent  would  take  up 
the  notes  in  group  A,  and  relieve  complainant 
from  all  liability  thereon,  if  the  complainant 
would  take  up  and  become  responsible  for 
all  notes  in  group  B,  and  relieve  from  liabil- 
ity thereon  all  the  indorsers  or  makers  there- 
of, with  the  exception  of  the  company,  to- 
gether with  the  $1,200  note  In  the  Mechanics" 
National  Bank  on  which  the  complainant  and 
A.  C.  Reeves  were  accommodation  Indorsers. 
It  was  also  agreed  between  the  parties  that 
they  would  have  the  notes  protested,  so  that 
they  might  present  their  claims  to  the  receiv- 
er In  better  form,  and  that  for  whatever  loss 
resulted  upon  the  claims  above  the  returns 
from  the  receiver  each  would  be  responsible 
for  his  or  her  own  loss.    Upon  the  notes  in 
group  A  the  respondent  was  an  accommoda- 
tion Indorser  after  the  complainant.     Of  the 
notes  in  group  B  she  was  accommodation  in- 
dorser on  one  note  for  $100  after  complain- 
ant.   On  five  notes  of  this  group  there  were 
other  Indorsers  prior  to  complainant.    Soon 
after  the  agreement  thus  made,  the  complain- 
ant made  known   to   the  Trenton  Banking 
Company  his  desire  to  assume  personal  lia- 
bility for  the  notes  in  group  B,  though  they 
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vreK  not  yet  4ve,  and  his  liability  thereon  traa 
not  yet  fixed,  and  secnred  the  banic  by  a, 
mortgage  upon  bia  city  property,  arranging 
with  it  to  hold  the  notes  until  the  affairs  of 
ttie  company  should  be  wound  up  by  the  re- 
ceiver. The  comi^lnant  was  the  latgest 
creditor  of  the  company,  and  his  object  was 
to  apply  hla  dtvldaidB  from  the  receiver  to 
aid  Urn  In  taking  up  the  notes.  Both  the 
complainant  and  the  respondent  presented 
claims  to  the  receiver,  based  upon  the  notes 
in  their  respective  lists,  and  received  divi- 
dends thereon  to  the  amount  of  8  per  cent,  of 
their  claims.  Xhere  was  a  delay  in  settle 
ment  of  the  company's  afteirs  by  the  receiv- 
er. No  demand  was  made  by  the  Trenton 
Banking  Company  upon  any  of  the  indorsers 
of  the  notes  in  group  B,  nor  any  complaint 
made  by  the  respondent  to  the  complainant 
that  he  had  not  taken  up  the  notes  in  gronp 
B  and  released  the  Indorsers  thereof.  Nor 
did  the  respondent  give  any  notice  to  com- 
plainant of  any  desire  or  pnipose  on  her  part 
to  rescind  tbe  contract  before  bringing  her 
snit  against  the  latter  as  Indorser  (Q)on  the 
notes  in  gronp  A.  The  first  Intimation  the 
complainant  had  as  to  any  dissatisfaction  of 
tbe  respondent  In  regard  to  said  contract,  or 
as  to  any  delay  in  the  final  performance  of 
its  terms  by  complainant,  was  when,  on  Oc- 
tober 16,  1901,  process  was  first  served  upon 
him  in  the  suit  The  complainant  appeared 
and  put  in  the  defense  of  accord  and  satis- 
faction founded  upoii  the  contract  and  the 
acts  of  the  parties  thereunder,  but  because 
the  defendant  bad  not  in  fact  taken  up  tbe 
notes  in  group  B,  and  therefore  could  not 
show  satisfaction,  the  defense  wds  overmled 
by  the  learned  trial  judge,  and  verdict  wad 
directed  for  the  plaintiff.  After  the  trial  the 
complainant  at  once  completed  the  perform- 
ance of  his  part  of  the  contract  by  taklhgup 
tbe  notes  in  group  B  and  releasing  and  dls^ 
charging  therefrom  all  the  indorsers  thereof. 
These  facta,  and  others  to  be  hereafter  refer- 
red to,  were  set  out  in  the  bill,  and  relief  was 
prayed  on  the  ground  tbat  It  would  be  un- 
conscionable to  permit  the  Judgment  to  be 
satisfied  out  of  complainant's  property.  A 
demurrer  was  filed  to  this  bill.  In  support  of 
the  demurrer  it  was  contended  that  the  al- 
leged contract  by  tbe  defendant  was  Invalid 

(1)  because  she  was  a  married  woman,  and 
her  undertaking  was  to  pay  the  debt  of  an- 
other without  consideration  moving  to  her; 

(2)  tbe  agreement  was  not  an  accord  and  sat- 
isfaction; (3)  the  Judgment  was  res  adjudl- 
cata.  The  learned  vice  chancellor,  after  argu- 
ment, filed  a  memorandum  to  the  effect  that 
he  was  unable  to  discover  any  equitable 
ground  for  restraining  the  common-law  Judg- 
ment creditor  from  enforcing  her  rights  there- 
under. 

The  first  grotmd  of  demurrant's  conten- 
tion would  be  good  if  the  agreement  of  the 
wife  was  in  the  nature  of  a  suretyship,  or 
of  a  collateral  promise  to  answer  for  the 
debt  of  another,  -Arithin  the  meaning  of  sec- 


tion 26  of  the  married  womei^s  act  (2  Gen. 
St  p.  2017).  The  collateral  promise  here 
mentioned  is  of  ll^e  character  to  that  aris- 
ing imder  a  similar  clause  of  the  statute  of 
frauds  requiring  such  promise  to  be  made 
in  writing  in  order  to  be  enforceable  (2  Gen. 
St  p.  1603,  S  5),  and  is  subject  to  a  like 
construction  (First  Nat.  Bank  of  Oranbniy 
▼.  Dohm,  52  N.  J.  Law,  363,  19  Ati.  258). 
In  that  case  the  married  woman  purchased 
of  a  bank  the  note  of  her  hnsband  and  a 
third  perscMi,  and  the  Judgment  obtained 
thereon,  and  gave  her  own  note  to  the  bank 
for  the  consideration;  and  it  was  held  that, 
although  no  formal  transfer  had  been  made 
of  the  Judgment,  she  became  the  equitable 
owner  thereof,  and  there  remained  no  debt 
or  liability  of  another  person  to  the  bank  to 
which  her  promise  could  be  collateral,  and 
that  the  note  was  not  invalid  under  the 
proviso  of  the  married  women's  act  And 
it  was  held  generally  in  that  case  that,  if 
a  defendant's  promise  is  made  upon  a  sub- 
stantial consideration  moving  to  Iilmself  for 
his  own  use  and  advantage.  It  creates  an 
enforceable  obligation,  although  not  reduced 
to  writing.  The  same  principle  is  laid  down 
in  -  Cbwenhoven  v.  Howell,  86  N.  J.  Law, 
823,  where  it  was  held  that  the  statute  of 
frauds  does  not  apply  where  the  effect  of 
the  new  promise  is  to  extinguish  the  liabll- 
tty  of  the  original  party  before  tbe  obliga- 
tion of  the  new  promise  attaches.  This 
principle,  as  applied  to  contracts  between 
persons  contingently  liable  upon  notes  and 
others  interested  therein,  is  illustrated  In 
the  cabes  of  Sanders  v.  Gillespie,  50  N.  Y. 
261,  and  L'Amoreux  r.  Ooidd,  7  N.  1.  840. 
67  Am.  Pec.  624. 

There  is  another  aspect  of  the  case  sub 
Jndice,  which  shows  the  promise  to  be  orig- 
inal, and  not  collateral.  Complainant  Is  not 
here  relying  upon  that  part  of  defendant's 
agreement  whi<ih  provided  that  she  should 
take  up  and  pay  the  notes  upon  which  her 
action  at  law  was  brought.  That  part  of 
her  engagement  had  been  t>erformed  (and, 
bs  may  be  presumed,  voluntarily  performed) 
before  the  action  at  law  was  commenced.  ' 
Tbe  stipulation  -  whose  enforcement  is  now 
Bought  is  this:  tiiat  if  and  when  she  should 
acquire  from  the  Mechanics'  Bank  the  notes 
in  group  A,  she  would  release  the  comidain- 
ant  from  all  liability  thereon.  Such  a  stipu- 
lation is  not  collateral;  it  is  original.  Nei- 
ther is  it  a  promise  to  pay  a  debt;  it  is  rath- 
er a  promise  that,  if  the  promisor  shall  ac- 
quire by  purchase  a  certain  chose  In  action 
binding  severally  vipon  the  promisee  and 
others,  the  promisor  will  release  tbe  prom- 
isee from  liability  thereon.  Such  a  prom- 
ise is  not  within  the  statute. 

It  thus  appears  that  the  engagement  of 
the  respondent  whose  enforcement  Is  here 
sought  was  not  invalid  under  the  proviso 
of  the  married  women's  act.  It  is,  there- 
fore, valid  if  made  upon  sufflcient  consid- 
eration.   Was  her  contract   based   upon  a 
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BufSclent  conslderatloia?  It  cannot  be  said 
that  any  valid  consideration  arose  to  her 
growing  out  of  her  Indorsement  of  the  notes 
In  group  A,  for  she  was  only  an  accommoda- 
tion indorser  thereon,  and,  being  a  married 
woman,  she  could  not  be  held  liable.  But 
one  effect  of  the  agreement,  if  performed, 
would  be  to  release  her  son,  William  H. 
Leavltt,  who  stood  primarily  liable  on  a 
note  of  $800  In  group  A,  from  his  liability 
to  the  complainant,  a  subsequent  Indorser. 
It  would  also  have  the  effect  of  releasing 
Jabn  and  Hooper,  who  became  Indorsers  on 
notes  In  group  B  at  her  son's  request  They 
were  liable  before  complainant  to  an  amount 
exceeding  $900.  Her  husband  was  also  re- 
leased from  contingent  liability  on  one  or 
more  of  the  notes  In  group  B.  The  consid- 
eration to  respondent  evidently  arose  out  of 
a  benefit  to  herself  or  to  third  persons  she 
desired  to  aid,  and  out  of  the  detriment  to 
complainant  by  her  inducing  blm  to  release 
indorsers  prior  to  himself.  The  considera- 
tion to  support  a  promise  may  be  either  a 
benefit  accruing  to  the  promisor  or  a  loss 
or  disadvantage  to  the  promisee.  Gonover 
V.  Stillwell,  34  N.  J.  Law,  54;  Corle  v.  Monk- 
house,  60  N.  J.  Bq.  537.  The  detriment  to 
the  promisee  necessary  to  constitute  a  con^ 
sideratton  is.  sufficient  it  it  conslatB  of  the 
simple  surrender  of  a  legal  right  And  in 
fact  any  act  which  constitutes  a  change  of 
the  legal  position  of  the  promisee  may  be  a 
valid  consideration.  Harrlman  on  Contracts, 
91.  It  ■W&a  not  necessary  to  the  validity  of 
the  contract  tliat  the  consideration  should 
move  directly  to  the  resirandeut  It  was 
sufficient  if  it  passed  to  third  persons  at  her 
request.  8  Am.  &  Eng.  Enc.  of  Law  (2d 
Ed.)  686.  Nor  does  the  matter  of  the  ade- 
quacy or  Inadequacy  of  the  consideration 
enter  into  the  question  of  validity.  That  Is 
left  to  the  free  choice  and  personal  Judg- 
ment of  the  parties.    Id.  694. 

Are  the  complainant's  rights  foreclosed  by 
the  action  of  the  common-law  tribunal?  An 
affirmative  answer  must  follow  If  the  Juris- 
diction of  that  court  was  complete.  But  the 
defense  of  accord  and  satisfaction  was  over- 
ruled because  it  was  unexecuted,  or  only  in 
part  executed.  This  condition  rendered  the 
defense  unavilable  at  law.  Allen  v.  Harris, 
1  Ld.  Raym.  122;  Lynn  v.  Bruce,  2  H. 
Blacks.  318;  Stone  v.  Todd,  49  N.  J.  Law, 
274,  8  Atl.  300;  Line  &  Nelson  v.  Nelson  & 
Smalley,  38  N.  J.  Law,  358.  The  defense 
offered  would  have  been  good  In  equity. 
The  agreement  was  lawful  in  character  at 
its  inception.  The  defendant,  in  bringing 
the  suit  at  law,  acted  in  disregard  of  it  only 
because  of  the  delay  of  complainant  in  ac- 
tually taking  up  the  notes  In  group  B  and 
discharging  the  Indorsers  thereon.  The 
agreement  was  silent  as  to  the  time  of  per- 
formance. It  will,  therefore,  be  construed 
as  requiring  performance  within  a  reasona- 
ble time.  And  that  means  a  reasonable 
time  under  the  particular  circumstances  of 


the  case.    Harrlman  on  Oontracts,  279,  ^O; 
Gaslight  Co.  V.  Mfg.  Co.,  122  TJ.  S.  300.   7 
Sup.   Ot   1187,  SO  L.  Bd.  1190.    By  givln* 
the  mortgage  to  the  l>ank  to  secure  the  pay- 
ment of  the  notes  In  group  B  out  of  bis  oMm 
private   estate,   he   secured   a  binding   con- 
tract from  the  bank  to  hold  the  notes   tm- 
tll  the  receiver  should  be  discharged.    Xbis 
was  done  in  part  performance  of  the  con- 
tract   Neither  the   respondent   nor  the    in- 
dorsers upon  the  notes  in  group  B  had  suf- 
fered any  injury  or  damage  by  the  delay 
In  final  performance,  nor  were  they  likely 
to  suffer  any.    There  was  no  refusal  on  tbe 
part  of  the  complainant  to  perform  his  part 
of  the  contract  by  the  actual  taking  up  of 
the  notes.    The  bank  was  made  safe,  and 
equity,  we  think,  would  have  controlled  this 
security  for  the  benefit  of  the  indorsers  up- 
on tbe  notes  in  group  B.    It  further  appears 
that  respondent's  son,   William  H.   Leavitt. 
died  in  1901,  and  not  until  after  this  event 
was  the  suit  commenced.    By  resting  ni>on 
respondent's  promise,  complainant  was  de- 
prived of  an  opportunity  to  take  action  to- 
ward Indemnifying  himself  as  against  the 
son  on  the  $800  note  in  his  UfetimeL    It  is 
apparent  we  think,  tliat  upon  the  facts  stat- 
ed the  complainant.  In  reliance  upon  the  re- 
spondent's promise,  surrendered   rights  and 
changed  bis  position  in  a  way  that  wonld 
render  it  Inequitable  for  her  to  be  permitted 
to  withdraw  from  the  contract  without  any 
effort  to  restore  him  to  bis  rights  as  they 
had  before  existed.    Under  the  circumstan- 
ces we  think  the  contract  was  an  existing 
one  at  the  time  of  the  trial,  and  tliat  tbe 
complainant   had   an   equitable   defense  to 
tbe  action,  which  was  not  within  the  Juris- 
diction of  the  common-law  court  to  consider. 
This  being  so,  the  complainant  is  not  barred 
in  equity  from  seeking  the  remedy  that  was 
determined   adversely   to   liim    in    the  law 
court    The  rule  is  that,  where  the  party 
has   equitable   rights   not   cognizable   in   a 
court  of   law,  which  would  in  a  court  of 
equity  have  prevented  such  an  adjudication 
as  was  made  in  the  court  of  law,  the  judg- 
ment will  Interpose  no  obstacle  to   redress 
in  equity,   since  the  court  of  law  had  no 
proper    jurisdiction    of    the    subject-matter 
forming  the  basis  of  redress  In  equity.    2 
Story,  Bq.  Jnr.  1673.    In  Smalley  v.  JLiIne  et 
al.,  28  N.  J.  Bq.  348,  it  was  held  that  the 
fact  that  a  complainant  attempted   to  set 
up  a  merely  equitable  defense  in  a  suit  at 
law  will  not  debar  blm  from  subsequently 
setting  it  up  in  a   court  of  equity  against 
the  Judgment.    This   doctrine   is   sustained 
also  in  Hughes  v.  Nelson,  2  Stew.  647.    Nor 
is  a  party  denied  such  remedy  because  he 
did  not  test  the  accuracy  of  the  action  of 
the  law  court  in  overruling  his  defense  by  a 
review  on  error.    He  may  accept  the  ruling 
of  the  law  court,  and  pursue  his  remedy  in 
equity.    Borcherling  v.  Ruckelshaus,  ^  N. 
J.  Eq.  340,  24  Atl.  547. 
The  bill  shows  that  soon  after  the  trial 
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In  the  law  court,  and  before  this  bill  was 
Sled,  tbe  complainant,  as  before  stated,  took 
up  and  made  satisfaction  to  the  bank  for  all 
tlie  notes  In  group  fi,  end  relieved  and  dls- 
cbarged  from  liability  tbereon  all  tbe  makers 
or  Indorsers  except  the  Headley-Leavltt  Com- 
pany. We  think  that,  tm'der  all  the  circum- 
stances, he  did  this  within  a  reasonable 
time,  and  that  he  Is  entitled  to  Invoke  the 
equitable  powers  of  a  court  of  equity  to  pro- 
tect him  against  the  judgment  of  the  defend- 
ant's executor. 

The  result  Is  that  the  order  dismissing  the 
rule  to  show  cause  will  be  reversed,  and  an 
order  should  be  made  overruling  the  demur- 
rer, and  directing  that  an  Injunction  issue 
according  to  the  prayer  of  the  complainant's 
bllL 

(O  N.  J.  u  <U) 

TITD8  T.  GUNN. 

(Court  of  B<rroi8  and  Appeals  of  New  Jersey. 

June  15,  1903.) 

MECHANIC'S  LIEN— RIGHT  OF  ACTION— CON- 
TRACT—CONSTRUCTION— RELBASB  OF  LIBNS 
—USB  OF  MBMORANDUU. 

1.  In  an  ordinal?  action  commenced  by  Bum- 
mons,  the  plaintiff,  In  order  to  succeed,  must 
show  that  his  right  of  action  was  complete 
at  the  time  the  action  was  commenced. 

2.  The  same  rule  applies  to  an  action  bi;pnght 
against  the  builder  and  owner,  by  virtue  of  the 
mechanic's  lien  law  (P.  L.  1898,  p.  547,  S§  23, 
24). 

3.  A  bnilding  contract  that  required  the  con- 
tractor to  do  the  work  and  furnish  the  materials 
required  for  the  construction  of  certain  build- 
ings in  this  state  contained  provisions  for  the 
payment  of  the  consideration  price  in  install- 
ments as  the  work  progressed,  the  final  pay- 
ment to  be  made  when  the  buildings  were  com- 
pleted and  "delivered  to  the  owner  with  a  full 
release  of  liens."  Held,  that  the  clause  quoted 
was  intended  to  protect  the  owner  against  liens 
and  claims  arising  under  the  mechanic's  lien 
law  rt>.  L.  1898,  p.  538). 

4.  In  such  a  case,  the  delivery  of  a  release 
of  liens  is  a  condition  precedent  to  the  con- 
tractor's right  to  recover,  unless  it  affirmatively 
appear  that  there  are  no  liens  or  claims  to  be 
released. 

5.  In  an  action  brought  against  the  builder 
and  owner  under  the  mechanic's  lien  law  (P.  L. 
1898,  p.  538),  the  releases  must  be  delivered  or 
tendered  before  suit  brought. 

6.  It  is  erroneous  to  permit  a  witness  to  use, 
as  a  memorandum  from  which  to  testify,  a 
document  in  the  preparation  of  which  he  did 
not  participate,  and  concerning  the  accuracy  of 
which  he  has  no  personal  knowledge. 

(Syllabus  by  the  Court.) 

BSrror  to  Circuit  Court,  Gloucester  County 

Action  by  William  F.  Tltns  against  Frank 
Gunn.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Robert  8.  Clymer,  for  plaintiff  In  error.  A. 
H.  Swackhamer,  for  defendant  In  error. 

PITNEY,  J.  This  was  an  action  upon  a 
mechanic's  lien  claim,  brought  against  tbe 
defendant  as  builder  and  owner.  The  plain- 
tiff prevailed  In  the  court  below,  and  a  re- 
versal of  the  judgment  is  now  sought,  on 
the  ground  of  errors  committed  at  the  trial, 
evidenced  by  bills  of  exceptions. 

Tbe  principal  part  of  the  plaintiff's  claim 


arose  under  a  contract  In  writing  between 
the  parties,  providing  for  the  construction  at 
Mount  Royal,  In  the  county  of  Gloucester,  of 
two  dwelling  bouses  by  the  plaintiff  for  the 
defendant.  Including  the  furnishing  of  all 
materials  required  for  the  work.  The  con- 
tract provided,  as  usual,  for  payment  of  tbe 
consideration  price  in  installments  as  the 
work  progressed,  tbe  final  payment  to  be 
made  "when  each  house  Is  completely  finish- 
ed and  delivered  to  the  said  Frank  Gunn 
with  a'  full  release  of  liens."  The  only  ra- 
tional construction  of  this  clause  Is  that  it 
was  Intended  to  protect  the  owner  against 
liens  and  claims  arising  under  tbe  mechan- 
ic's lien  law  (P.  L.  1898,  p.  538).  Turner  v. 
Wells,  64  N.  J.  Law,  269,  45  Atl.  641;  Id.,  67 
N.  J.  Law,  672,  52  Atl.  358.  As  the  contract 
was  not  filed  pursuant  to  section  2  of  the  act, 
the  buildings  were  subject  (sections  1,  16, 18, 
etc.)  to  the  liens  of  laborers  and  materialmen 
to  be  filed  within  four  months  after  i>erform- 
Ing  the  work  or  furnishing  tbe  materials. 
The  contract  work  was  finished  not  earlier 
than  August  12,  1902,  and  this  action  was 
commenced  on  or  before  September  Ist  fol- 
lowing. Thff  release  of  liens  was  therefore 
essential  for  the  protection  of  the  defendant, 
and  was  a  condition  precedent  of  the  plain- 
tiff's right  to  recover,  unless  It  affirmatively 
appeared  that  there  existed  no  liens  or  claims 
to  be  released.  Turner  v.  Wells,  supra.  No 
attempt  was  made  by  the  plaintiff  to  show 
the  nonexistence  of  such  claims  or  Hens;  on 
the  contrary.  It  was  admitted  that  one  or 
more  of  the  materialmen  remained  unpaid. 
There  was  no  tender  of  releases  before  suit 
brought.  Releases  were  introduced  In  evi- 
dence, but  a  considerable  number  of  them 
were  dated,  and  presumably  executed,  after 
the  commencement  of  the  suit  It  was  ad- 
mitted that  one,  at  least,  was  signed  on  tbe 
day  of  the  trial.  The  trial  judge,  against  ob- 
jection based  on  the  nondelivery  of  releases 
before  commencement  of  suit,  directed  the 
Jury  to  render  a  verdict  for  the  entire  amount 
claimed  by  the  plaintiff,  Including  the  amount 
of  the  final  payment.  An  exception  was  duly 
sealed.  Tbe  Judge  acted  upon  the  theory  that 
it  was  Immaterial  whether  the  releases  were 
made  or  tendered  before  the  suit  was 
brought,  so  long  as  they  wore  duly  executed 
before  being  Introduced  In  evidence,  and 
were  produced  and  tendered  to  the  defendant 
upon  the  trial.  This  was  clearly  erroneous. 
The  action  having  been  commenced  by  sum- 
mons, the  adjudication  must  relate  to  the 
status  that  existed  at  the  beginning  of  the 
suit  Felt  V.  Stelgler  (N.  J.  Sup.)  54  Atl.  243. 
The  practice  Indicated  In  Devlan  v.  Wells,  65 
N.  J.  Law,  213,  220,  47  Ati.  467,  Is  based  up- 
on the  peculiar  procedure  laid  down  In  the 
attachment  act,  and  has  no  reference  to  ac- 
tions commenced  by  summons. 

In  view  of  the  necessity  of  a  second  trial. 
It  Is  proper  that  we  point  out  another  error 
apparent  upon  the  record  now  before  us.  A 
part  of  the  plaintiff's  claim  is  for  "extra 
work,"  not  included  in  the  contract   A  bill  of 
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partlralars,  embodying  a  qpedflcatlon  of  the 
itemB  of  this  claim,  was  annexed  to  and  filed 
trlth  the  declaration.  Upon  the  trial,  the 
plaintiff  wag  a  witness  In  his  own  behalf,  and 
was  asked  whether  he  had  done  any  work 
for  the  defendant  outside  of  the  contract. 
Having  anrwered  In  the  affirmative,  he  was 
asked  to  give  the  amounts  due  for  tiie  extra 
work,  and  was  unable  to  do  so,  having  no 
memorandum  made  by  himself  from  which 
to  testify.  He  was  then  permitted,  against 
objection,  to  refer  to  the  bill  of  particulars 
annexed  to  the  declaration,  and  t6  testify 
from  It  as  to  the  amount  and  price  of  the 
extra  work.  There  was  nothing  to  show  that 
be  had  participated  In  the  preparation  of  the 
document,  or  bad  any  personal  knowledge 
with  respect  to  Its  accuracy.  It  was  there- 
fore improper  to  permit  him  to  use  It  as  a 
memorandum  from  which  to  testify. 

The  Judgment  should  be  reversed,  and  a 
venire  de  novo  awarded. 


(«  Ni  J.  a.  7ND 

STONE  et  al.  v.  GOSS  et  aL 

(Coort  of  Errors  and  Appeals  of  New  Jersey. 

July  10,  1903.) 

INJUNCTION-DISCLOSING    TRADH    SECRET. 

1.  One  who  is  under  an  express  contract,  or 
a  contract  implied  from  a  confidential  relation, 
not  to  disclose  a  trade  secret,  will  be  enjoined 
from  discloslDK  the  same. 

2.  Others  who  Induce  him  to  disclose  the 
secret,  knowing  of  his  contract  not  to  disclose 
it,  or  knowing  that  his  disclosore  is  la  viola- 
tion of  the  confidence  reposed  in  him,  irill  be 
enjoined  from  making  any  use  of  the  informa- 
tion so  obtained,  although  they  might  have 
reached  the  same  result  independently  by  their 
own  experiments  or  efforts. 

3.  The  disclosure  necessarily  made  to  the 
court  does  not  deprive  the  complainants  of  their 
right  to  an  injunction. 

(Syllabns  by  the  Court) 

Appeal  from  Court  of  Chancery. 

BUI  by  Albert  H.  Stone  and  others  against 
John  Goss  and  the  Gra'sselll  Chemical  Com- 
pany. Decree  for  complainants,  and  defend- 
ants appeal.    Affirmed. 

Cortlandt  &  R.  Wayne  Parker,  for  appel- 
lants.   Charles  W.  Fuller,  for  respcMidents. 

SWAYZE,  J.  This  Is  a  bill  for  an  bijunc- 
tlon  to  restrain  Goss  from  divulging  a  secret 
process  of  the  complainants  for  the  manufac- 
ture of  depilatories  (compounds  used  to  re- 
move hair  and  wool  from  skins  and  bides), 
and  to  restrain  the  GrasselU  Chemical  Com- 
pany from  using  or  divulging  any  Informa- 
tion derived  from  Gross  with  reference  to  the 
secret  process.  The.  vice  chancellor  advised 
a  decree  for  the  complainants. 

Goss  was  In  the  employ  of  the  complain- 
ants from  1892  to  1901,  during  which  time 
they  had,  by  constant  experiment,  made  Im- 
provements In  the  manufacture  of  depilato- 
ries, and  had  put  upon  the  market  what 
were  called  "Stone's  XXX  DepUatory"  and 
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"Stone's  XXXZ  Depilatory."  The  Ingredi- 
ents out  of  which  the  depilatories  were  made 
were  well  known  and  had  been  In  nse  for 
several  years  before  1892,  bnt  the  depilatories 
manufactured  had  not  been  entirely  satisfac- 
tory until  the  complainants  succeeded  In  pro- 
ducing the  XXX  and  XXXX.  The  Orasselli 
Chemical  Company,  along  with  other  bnmco- 
es  of  manufacture,  was  also  engaged  in  the 
manufacture  of  depilatories  from  the  same 
Ingredients  used  by  the  complainants,  and 
was  their  chief  business  rival.  Some  time 
In  the  year  1901,  the  GrasselU  Chemical  Com- 
pany bought,  through  one  of  its  agents,  some 
of  the  complainants'  XXX  Depilatory,  and 
caused  a  chemical  analysis  to  be  made,  and 
thereafter  conducted  experiments  with  a  view 
to  the  production  of  a  depilatory  equal  to 
quality  to  the  product  of  the  complainants.  , 
In  August,  1901,  Goss  became  dissatisfied 
with  his  position  with  the  complainants.  He 
had  received  a  letter  two  or  three  months  be- 
fore from  Atteaux,  a  sales  agent  of  the  de- 
fendant company  in  Boston.  About  the  mid- 
dle of  August,  Goss  wrote  Atteaux,  and  by 
appointment  met  at  Atteaux's  office  Grant  a 
director  of  the  GrasselU  Chemical  Company. 
Goss  fixes  the  date  of  this  interview'  at  about 
the  middle  of  August,  and,  as  he  says  be 
gave  the  complainants  eight  days'  notice  that 
be  would  leave  their  employ,  and  left  Sep- 
tember 3d,  he  apparently  gave  tlie  notice 
after  the  Interview  with  Grant  In  the  sec- 
ond week  in  September,  he  went  into  the 
employ  of  the  GrasselU  Cpmpany,  in  what 
was  known  as  the  sulphide  department 
which  was  the  department  concerned  with 
the  manufacture  of  depilatories.  During  the 
first  two  or  three  weeks  he  was  in  the  em- 
ploy of  the  GrasselU  Company  he  did  no 
work,  but  Immediately  upon  his  employment, 
Prazler,  the  superintendent  of  its  plant  at 
Tremley,  questioned  him  "In  regard  to  what 
he  knew  about  the  manufacture  of  depila- 
tories," and  Goss  Informed  BYazler  of  the 
complainants'  method  of  manufacture,  and 
described  fully  the  complainants'  apparatus. 
Frazler  reported  to  the  defendant  company 
the  Information  obtained  from  Goss,  with  a 
sketch  of  the  apparatus,  and  the  manner  In 
which  It  should  be  made  and  put  up.  Tbis 
sketch  was  made  by  Prazler,  and  corrected 
by  Goss.  The  GrasselU  Company  approved 
of  Frazler's  plan,  and  directed  him  to  put  np 
the  shed  to  contain  the  apparatus.  He  was 
proceeding  with  this  work  when  stopped  by 
the  Injunction. 

The  complainants  allege  that  Goss  was  un- 
der a  contract  with  them  not  to  reveal  tbe 
secrets  of  manufacture.  Goss  denies  this 
contract.  We  agree  with  the  vice  chancellor 
that  the  contract  Is  established  by  the  weight 
of  evidence.  The  right  of  a  manufacturer, 
whose  goods  are  made  by  an  unpatented  secret 
process,  to  protection  by  Injunction  against 
the  divulging  of  his  secret  In  a  proper  case,  is 
now  established  by  a  well-considered  Une  of 
cases  in  England  and  in  several  states.    TIis 
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leading  case  la  Morrison  t.  Moat,  8  Hare,  241, 
20  U  J.  Eq.  S13,  decided  by  Vice  Cbancellor 
Tamer  In  1851,  and  afQrmed  In  Ck>urt  of  A];>- 
peala  by  Lord  Cranworth,  21  L.  J.  Ch.  248. 
The  principle  baa  aince  been  applied  to  cases 
in  various  aspects  In  tbe  Engliab  courts. 
Merryweather  t.  Moore  (1892)  2  Ch.  518,  61 
li.  J.  £q.  505;  Lamb  y.  lOrans  (1892)  3  Ch. 
462,  61  L.  J.  Eq.  681,  affirmed  on  appeal,  62 
Lk  J.  Ek).  404.  A  leading  case  in  this  conn- 
try  la  Peabody  y.  Norfolk,  98  Mass.  452,  96 
Am.  Dec.  664.  In  New  York  the  principle 
is  established  in  Tabor  -y.  Hoffmann,  118  N. 
Y.  30,  23  N.  B.  12,  16  Am.  St.  Rep.  740; 
Eastman  y.  Belchenback  (Sup.)  20  N.  Y.  Snpp. 
110;  National  Gum  Co.  v.  Braendly  (Sup.) 
61  N.  Y.  Snpp.  93;  Little  y.  Oallns  (Sup.)  67 
N.  Y.  Snpp.  104;  Tode  y.  Gross,  127  N.  Y. 
480,  28  N.  E.  469,  13  L.  R.  A.  G52,  24.  Am. 
8t  Rep.  476.  In  Michigan  It  was  adopted  In 
a  very  well-considered  opinion  in  O.  &  W. 
Thorn  Ck>.  y.  Tlocsynskl,  114  Mich.  149,  72 
N.  W.  140,  38  L.  R.  A.  200,  68  Am.  St.  Rep. 
469.  In  Pennsylvania,  Frallch  y.  Despar,  165 
Pa.  24,  90  Atl.  521.  In  Indiana,  Westervelt 
V.  National  Paper  Co.,  164  Ind.  6T3,  67  N. 
B.  552.  In  tbe  federal  courts,  O.  T.  Simmons 
Medical  Co.  y.  SimmcMis  (0.  C.)  81  Fed.  163. 
The  rule  has  lieen  applied  in  this  state  in 
the  Court  of  Chancery  by  Chancellor  Runyon 
in  Salomon  v.  Hertz,  40  N.  J.  Eq.  400,  2  Atl. 
379..  Salomon  v.  Herts,  Peabody  y.  Norfolk, 
and  O.  &  W.  Thum  Co.  y.  Tloczynskl  are  the 
leading  American  cases.  These  cases  estab- 
lish tbe  principle  that  employes  of  one  having 
a  trade  secret,  who  are  under  an  express  con- 
tract, or  a  contract  implied  from  tlidr  con- 
fidential relation  to  thdr  employer,  not  to 
disclose  that  secret,  will  be  enjoined  from 
diyniging  the  same  to  tbe  Injury  of  their 
employer,  whether  before  or- after  they  have 
left  hla  employ;  and  that  other  persons  who 
induce  the  employfi  to  disclose  the  secret, 
knowing  of  his  contract  not  to  disclose  the 
same,  or  knowing  that  his  disclosure  is  in 
violation  of  the  confidence  reposed  in  him  by 
his  employer,  will  be  enjoined  from  making 
any  use  of  the  information  so  obtained,  al- 
though they  might  have  reached  the  same 
result  independently  by  their  own  experi- 
ments or  efforts.  We  approve  tlie  principle 
thus  established. 

We  find  in  this  case,  as  already  stated, 
that  an  express  contract  between  the  com- 
plainants and  Goss  for  secrecy  is  proved. 
Two  (Jaestlons  remain:  (1)  Did  Stone  pos- 
sess a  secret  process  for  the  manufacture  of 
depilatories?  (2)  Did  the  Grasselli  Chemi- 
cal Company  obtain  knowledge  of  that  secret 
process  from  Goss  under  such  circumstances 
that  it  should  be  enjoined  from  making  use 
of  it? 

1.  The  ingredients  used  in  the  manufac- 
ture of  Stone's  depilatories  were  well  known, 
and  had  been  used  for  that  purpose  for  years 
before  tbe  XXX  and  XXXX  were  put  upon 
tbe  market,  and  tbe  same  ingredients  were 
used  by  the  Grasselli  Chemical  Company  in 
66  A.— 47 


the  manufactnre  of  a  depilatory.  It  ia  urg- 
ed that  the  only  advantage  possessed  by  tbe 
complainants  arose  out  of  skill  in  handling, 
and  not  out  of  a  secret  process,  and  that 
there  was  no  secret  either  in  the  ingredients 
or  in  the  method  of  compooodlng  them.  The 
complainants  combined  the  ingredients  by  a 
different  method  from  any  other  in  use,  and 
the  result  was  a  product  of  a  different  char- 
acter. The  complainants'  process  of  manu- 
facture was  considerably  more  complicated 
than  the  defendants'.  Tbe  secret  consisted 
in  a  knowledge  of  tbe  proper  method  of  mix- 
ing the  ingredients,  and  treating  them,  In  or- 
der to  produce  a  product  of  proper  consisten- 
cy. The  difference  between  mere  skill  In 
manipulation  and  a  process  of  manufacture 
is  illustrated  by  a  recent  case  in  the  United 
States  Supreme  Court.  Carnegie  Steel  Co.  v. 
Cambria  Iron  Co.,  185  U.  S.  403,  22  Sup.  Ct 
698,  46  L.  Ed.  968.  In  this  case  the  process 
wblch  was  held  patentable  consisted  in  re- 
taining a  quantity  of  molten  iron  in  a  res- 
errolr,  to  serve  as  a  basis  for  mixing  the 
varying  products  of  the  blast  furnaces  pre- 
paratory to  converting  the  same  into  steel. 
The  difficulty  to  be  overcome  was  a  lack  of 
uniformity  in  the  molten  metal.  The  nse 
of  a  reservoir  in  which  the  varying  products 
of  tbe  blast  furnaces  bad  been  mixed  was 
known  prior  to  tbe  patent  Involved  in  that 
case,  but  tbe  Importance  of  always  maintain- 
ing in  the  reservoir  a  sufficient  quantity  of 
molten  metal  to  "dominate"  (to  use  the 
court's  expression)  the  whole  mass  Itad  not 
been  before  appreciated.  Tbe  majority  of 
tbe  court  held  that  the  process  was  therefore 
patentable.  There  the  ingredients  were  the 
same,  the  idea  of  mixing  the  molten  metal 
of  different  qualities  was  not  new,  and  tbe 
only  novelty  was  the  retention  in  the  reser- 
voir of  a  "dominant  mass"  sufficiently  large 
to  control  tbe  average  character  of  the  prod- 
uct from  time  to  time.  If  such  an  Improve- 
ment was  patentable,  it  Is  clear  that  a  pro- 
cess of  treating  the  ingredients,  as  compli- 
cated as  that  involved  in  the  present  case, 
resulting  in  a  product  of  novel  character,  is  a 
process  wblch,  If  kept  secret,  is  entitled  to 
tbe  protection  of  the  court  The  evidence  is 
convincing  that  the  complainants  made  ef- 
forts to  keep  the  process  secret,  and  had  suc- 
ceeded until  Goss  revealed  tbe  secret  to  the 
Grasselli  Chemical  Company.  Since  we  are 
satlsfled  that  Stone  had  a  secret  process  of 
manufacturing  a  depilatory,  and  that  Goss 
was  under  a  contractual  obligation  not  to 
dl8cIot»e  the  secret,  the  complainants  are 
clearly  entitled  to  an  injunction  against  Goss. 
The  question  remains  whether  the  injunction 
should  go  also  against  the  Grasselli  Chemical 
Company. 

2.  The  evidence  satisfies  us  that  tbe  Gras- 
selli Chemical  Company  knew  that  Stone 
was  manufacturing  a  superior  article  to  its 
own;  that  it  had  been  for  some  time  trying 
to  discover  Stone's  method  of  manufactnre; 
tbat  It  had  entered  into  correspondence  with 
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Goes  and  employed  bim  while  he  was  still 
in  Stone's  service;  and  that,  Immediately  up- 
on his  coming  into  the  employ  of  the  defend- 
ant company,  it  sought  through  Frazier  to 
learn  Stone's  secret,  and,  having  learned  it, 
was  about  to  make  use  of  it  to  manufacture 
a  similar  substance  by  Stone's  process,  to  be 
sold  in  competition  with  his.  These  facts 
leave  no  doubt  that  the  Grasselli  Chemical 
Company  acted  in  fraud  of  Stone's  tights  in 
the  effort  to  learn  Iiis  secret  by  inducing  his 
employe  to  divulge  the  same.  Even  though 
they  did  not  know  of  the  contract,  they  must 
liave  known  of  the  confidential  character  of 
Stone's  business,  and  the  confidential  charac- 
ter of  the  relation  between  blm  and  bis  em- 
ployes. The  defendant  company  is  a  party 
to  Goss's  fraudulent  disclosure  of  the  secret, 
and  the  complainants  were  entitled  to  an  in- 
junction restraining  the  Grasselli  Chemical 
Company  from  making  any  use  of  the  infor- 
mation thus  obtained  from  Goss.  The  in- 
junction should  not  be  refused  because  the 
process  was  such  that  it  would  probably 
have  been  discovered  by  independent  experi- 
ments in  the  manipulation  of  the  ingredients 
of  which  the  products  of  both  parties  were 
alike  composed.  The  Grasselli  Chemical  Com- 
pany, by  Its  own  conduct,  has  put  itself  in 
such  a  position  that  it  may  even  lose  the  ad- 
vantage of  future  independent  experiments. 
It  would  be  quite  impossible  hereafter  to  de- 
cide how  much  of  the  improvement  in  the 
product  of  the  Grasselli  Chemical  Company 
would  be  attributable  to  Its  own  independent 
efforts,  and  how  much  to  the  knowledge  of 
Stone's  process  fraudulently  acquired  by  it. 
Every  doubt  must  be  resolved  against  the 
parties  to  a  fraudulent  act  If  the  defend- 
ant thereby  suffers,  it  suffers  only  by  reason 
of  having  been  a  party  to  Goss's  fraudulent 
disclosure  of  the  secret  The  legal  principle 
governing  the  case  is.  In  effect  the  same 
that  was  applied  by  this  court  to  a  case  of 
fraudulent  intermixture  of  goods.  Jewett  v. 
l)ringer,  80  N.  J.  Bq.  291. 

It  was  argued  in  behalf  of  the  appellants 
that  the  disclosure  of  the  complainants'  se- 
cret necessarily  made  during  the  trial, 
would  render  an  Injunction  nugatory.  'This 
difficulty  was  expressed  by  Lord  Eldon  in 
an  early  case.  Newberry  v.  James,  2  Meri- 
vale,  446,  451.  To  obviate  it  as  far  as  possi- 
ble, the  testimony  in  this  case  was  taken  in 
camera,  and  care  was  taken  to  print  only 
enough  copies  of  this  portion  of  the  evidence 
to  supply  the  members  of  the  court.  It  has 
not  been  found  necessary  in  this  opinion  to 
describe  the  process,  and  we  see  no  reason 
why  this  disclosure  to  the  court,  necessarily 
made  for  the  purpose  of  the  case,  should  de- 
prive the  complainants  of  their  right  to  re- 
lief. The  defendants  were  already  possessed 
of  the  secret,  and  they  cannot  now  take  ad- 
vantage of  a  disclosure  made  in  order  to  se- 
cure relief  against  them.  Such  a  disclosure 
is  no  publication  to  the  world,  and,  although 
it  may  endanger  the  complainants'   secret 


it  does  not  deprive  them  of  the  right  to  en- 
join the  defendants  from  making  use  of  it. 
The  doubts  felt  by  Lord  Eldon  have  not  pre- 
vented the  courts  from  giving  such  protec- 
tion as  they  could  In  the  later  cases  cited 
above. 
The  decree  should  be  affirmed,  vitb  costs. 


((6  N.  J.  K.  73S> 
WARWICK  V.  PERRINB  et  aL 

(Court  of  Errors  and-  Appeals  of  New  ientj. 
July  20,  1903.) 

BII<L-Htn.TirARI0USNBSS-8ETTmO    ASIDB 

CONVBYANCB. 
1.  A  hill  to  set  aside,  as  fraudulent  as  to  cred- 
itors, sereral  deeds  of  land  conveyed  by  the 
judgment  debtor  to  distinct  grantees,  is  not 
multifarions,  when  it  does  not  appear  how  many 
of  such  deeds  are  to  be  set  aside,  or  in  what 
order,  and  all  the  grantees  are  entitled  to  be 
heard  on  such  questiona 
(Syllabus  by  the  Court.) 

Appeal  from  Court  of  Chancery. 

Bill  by  William  Warwick  against  William 
D.  Perrlne  and  others.  Decree  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

Howard  W.  Hayes  and  George  Biller,  for 
appellants.    A.  8.  Aiqpelget  tm  respondent. 

FORT,  3.  The  bill  in  tills  case  is  filed  by  a 
judgment  creditor,  and  prays  for  a  dlscov.ery. 
and  tliat  the  defendants,  or  some  of  them, 
may  pay  the  full  amount  of  the  complain- 
ant's judgment  and  that  certain  conveyances 
affecting  the  lands  out  of  which  the  com- 
plainant seeks  to  Iiave  the  judgment  paid 
may  be  decreed  to  be  fraudulent  and  set 
aside,  and  that  the  lands  be  decreed  to  be 
sold  under  the  complainant's  execution  to  sat- 
isfy said  judgment  The  allegations  of  tbe 
bill  are  that  the  defendant  William  D.  Per- 
rlne has  conveyed  several  pieces  of  land  to 
Samuel  E.  Perrine,  Sarah  M.  Perrlne,  and 
Ellen  E.  Perrine,  respectively,  which  con- 
veyances are  specifically  set  out  in  the  bilL 
Two  of  the  def^dants  file  demurrers,  and 
each  alleges  as  ground  for  demurrer  tltat 
said  bill  "is  exhibited  against  the  defendant, 
and  the  several  other  persons  therein  named 
as  defendants  thereto,  for  distinct  matters 
and  causes,  In  several  whereof,  as  appears 
by  said  bill,  this  defendant  is  not  in  any 
manner  interested  or  concerned,  and  that  the 
said  bill  is  altogeth^  multifarious."  The 
court  of  chancery  of  this  state  has  long  since 
held  that  such  a  bill,  which  brings  in  the  al- 
leged fraudulent  transactions  of  the  same 
character,  occurring  before  the  entry  of  the 
complainant's  judgment,  and  which  makes 
all  the  grantees  of  the  judgment  debtor  par- 
ties defendant,  specifically  stating  the  ground 
for  the  making  of  each  of  said  grantees  a 
defendant,  is  not  multifarious.  A  bill  thus 
drawn  prevents  multiplicity  of  actions,  and 
enables  the  court  to  determine  by  a  decree 

f  1.  See  Equity,  vol.  19,  Cent.  Dig.  I  3U;  Fraudu- 
lent Conveyance!,  vol.  U,  Cent.  DIx.  {  688. 
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In  one  suit  the  rights  and  equities  of  all  the 
parties. 

The  decision  of  the  learned  vice  chancellor 
in  the  case  before  us  was  based  upon  the  de- 
cisions of  the  court  of  chancery  In  Way  v. 
Bragaw,  16  N.  J.  Eq.  231,  84  Am.  Dec.  14T, 
and  Randolph  v.  Daly,  16  N.  J.  Kq.  313.  In 
Way  V.  Bragaw,  Chancellor  Green  stated  the 
rule  In  this  way:  "Where  there  is  one  entire 
case  stated  as  against  the  debtor,  It  is  no  ob- 
jection that  one  or  more  of  the  defendants 
to  whom  parts  of  the  property  have  been 
fraudulently  conveyed  had  nothing  to  do 
with  the  other  fraudulent  transactions,  •  •  • 
In  such  case  neither  defendant  can  demur  for 
Daultlfarlousness."  The  principle  here  stated 
has  our  approval. 

The  bill  In  this  case  is  not  multifarious  for 
seeking  to  set  aside,  as  fraudulent  as  to  cred- 
itors, several  deeds  of  laud  conveyed  by  the 
Judgment  debtor  to  distinct  grantees.  It  does 
not  appear  from  the  bill  how  many  of 
said  deeds  It  may  be  necessary  to  set  aside, 
or  in  what  order.  Upon  all  these  questions, 
as  between  the  Judgment  debtor  and  each  of 
his  grantees,  and  the  Judgment  debtor  and 
the  complainant  and  his  rights  under  his 
Judgment,  each  of  the  defendants  is  entitled 
to  be  heard. 

The  order  of  the  court  of  chancery  appealed 
from,  overruling  the  demurrer,  is  affirmed. 


(66  N.  J.  H.  741)  

WHITE  V.  WHITE. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
July  20,  1903.) 

DIVORCB— MAINTBKANCB  OP  CHILDREN— PRO- 
CEDURE —  NOTICE  —  JURISDICTION  —  IN- 
CREASE. OF  ALLOWANCB-CONSTITDTIONAb 
liAW. 

1.  Under  sections  23  and  24  of  "An  act 
concerning  divorces,"  approved  March  27,  1874 
(Gen.  St.  p.  1271),  the  Court  of  Chancery,  in 
malting  a  decree  for  the  maintenance  of  chil- 
dren of  divorced  parents,  after  a  divorce  de- 
creed in  another  crtate,  may  reserve  in  the  de- 
cree the  power  to  increase  or  decrease  the 
amount  of  the  allowance  tor  such  maintenance 
from  time  to  time  thereafter  as  circumstances 
may  require. 

2.  In  proceedings  under  section  24  notice  of 
the  inception  of  such  proceedings  is  jnrisdiction- 
al,  and  must  l>e  served  witliin  the  state,  unless 
the  parent  waives  notice  by  appearing  and  sub- 
mitting himself  to  the  jurisdiction  of  the  court. 

3.  But  where  jurisdiction  has  once  been  ac- 
quired over  his  person,  and  a  decree  has  been 
made  establishing  the  parental  duty  of  main- 
tenance, and  requiring  payment  of  a  weekly  al- 
lowance, at  the  same  time  reserving  for  future 
determination  the  question  of  an  increase  in 
the  amount  of  the  allowance,  notice  of  further 
proceedings  intended  to  be  made  the  basis  of 
such  an  increase  may  be  given  in  such  manner 
as  the  chancellor,  in  his  discretion,  sees  fit. 
Where  personal  notice  is  prescribed,  it  is  im- 
material whether  it  be  served  within  or  without 
this  state. 

4.  A  decree  establishing  the  parental  duty, 
and  providing  for  stated  weekly  payments  for 
a  time,  reserving  the  question  of  the  amount 
of  future  payments,  does  not  dismiss  the  parent 
from  the  jurisdiction.  It  is  not  within  his 
power  to  evade  the  full  performance  of  the  de- 


cree by  absenting  himself  from  the  state  or 
changing  his  legal  domicile.    ' 

5.  Proceedings  taken  to  increase  the  amount 
of  the  allowance  are  merely  a  continuation  of 
the  proceedings  in  which  the  parental  duty  be- 
came fixed.  Service  outside  of  the  confines  of 
this  state  of  notice  of  proceedings  for  an  in- 
crease of  the  allowance  is  not  an  invasion  of 
the  provision  contained  in  the  fourteenth  amend- 
ment of  the  Constitution  of  the  United  States 
that  no  person  shall  he  deprived  of  property 
without  due  process  of  law.  Such  service  of 
the  notice  is  itself  "due  process  of  law." 

(Syllabus  by  the  Court.) 

Appeal  from  Court  of  Chancery;  Reed,  Vice 
CJhancellor. 

Proceedings  by  Hope  V.  Stahl  White 
against  Howard  M.  White  for  the  support  of 
children  after  divorce.  From  the  order  en- 
tered, defendant  appeals.    Affirmed. 

Edwin  Robert  Walker,  for  appellant  Lin- 
ton Sattertbwait,  for  respondent 

PITNEY,  J.  The  parties  to  this  appeal 
were  divorced  by  the  decree  of  an  Oklahoma 
court  made  in  the  year  1896.  There  are  two 
children  of  their  marriage,  both  of  whom  are 
still  minors,  and  for  whose  maintenance  the 
decree  of  divorce  made  no  provision.  In  the 
year  1897,  the  children  being  inhabitants  of 
this  state,  the  Court  of  Obanceiy  entertain- 
ed a  petition  filed  by  the  mother  under  section 
24  of  the  act  concerning  divorces,  approved 
March  27, 1874  (Gen.  St  p.  1271).  The  father 
appeared,  and  on  December  16,  1897,  it  was 
ordered  and  decreed  by  the  chancellor  that 
the  petitioner  (the  present  respondent)  should 
hare  and  retain  the  custody  and  care  of  the 
two  children,  and  that  the  father  (now  appel- 
lant) should  pay  to  the  mother  for  the  suit- 
port  and  maintenance  of  the  children  the 
sum  of  $3  per  week  for  the  period  of  one 
month  from  the  date  of  that  order,  and  un- 
til the  further  order  of  the  court  and  that 
the  mother  should  be  at  liberty  at  the  expira- 
tion of  the  period  of  one  month  to  apply  to 
the  court  for  an  Increase  in  the  amount  to  be 
paid  by  the  father  for  the  maintenance  and 
support  of  the  children.  Some  time  after  the 
expiration  of  the  month,  Mrs.  White  filed  a 
petition  asking  that  the  amount  allowed  for 
the  maintenance  of  the  children  should  be  In- 
creased. Mr.  White  having  in  the  meantime 
become  a  resident  of  the  state  of  Pennsyl- 
vania, notice  of  this  application  was  served 
upon  him  there,  without  a  special  order  of 
the  court  being  first  made  in-  respect  to  th» 
manner  of  service.  The  learned  vice  chan- 
cellor, conceiving  that  under  section  24  of 
the  divorce  act  a  previous  direction  of  the 
court  with  respect  to  tiie  manner  of  giving  no- 
tice of  an  application  to  increase  the  allow- 
ance was  Jurisdictional,  declined  to  hold  Mr. 
White  to  answer  the  petition.  Thereupon,  in 
the  month  of  April,  1902,  on  application  by  the 
I>etltloner,  the  chancellor  made  an  order  di- 
recting that  notice  of  the  application  be  serv- 
ed personally  upon  the  appellant,,  and  such 
service  •vfras  made  upon  him  in  tiie  city  of 
Philadelphia.   He  thereupon  ordered  a  special 
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appearance  tot  tbe  purpose  of  objecting  to 
the  Jurisdiction  of  the  court  on  the  ground 
that  hl8  domicile  and  residence  were  outside 
of  the  state  of  New  Jersey.  Upon  the  hear- 
ing of  that  objection  It  was  overruled  on  fSb 
ground  that  the  terms  of  section  24  of  the 
act  had  been  complied  with  by  the  grirlng  of 
such  notice  as  the  court  had  directed,  and 
an  order  was  made  requiring  the  appellant 
to  answer  the  petition.  From  this  order  he 
now  appeals. 

The  pertinent  sectioDS  of  the  divorce  act 
are  as  follows  (Oen.  St  p.  1271): 

"23.  That  upon  a  decree  of  nullity  or  di- 
vorce, the  court  may  make  such  farther  de- 
cree or  order  as  may  be  deemed  expedient, 
concerning  tbe  care,  custody  and  malnte-. 
nance  of  the  minor  children  of  tbe  parties, 
and  determine  with  which  of  the  parents 
the  children,  or  any  of  them,  shall  remain; 
and  may  also  from  time  to  time  afterwards, 
on  the  petition  of  either  of  the  parents,  revise 
and  alter  such  decree  or  order,  and  mkke  a 
new  decree  or  order,  as  the  circumstances 
of  the  parents  and  the  benefit  of  tbe  children 
shall  require. 

"24.  That  after  a  divorce  decreed  In  any 
other  state  or  county,  if  minor  children  of  the 
marriage  are  Inhabitants  of  this  state,  the 
Court  of  Chancery,  on  the  petition  of  either 
parent,  or  of  a  next  friend  in  behalf  of  the 
children,  such  notice  being  given  to  both 
parents  as  the  court  shall  direct,  may  make 
such  decree  concerning  their  care,  custody, 
education  and  maintenance  as  if  the  divorce 
had  been  obtained  In  this  state." 

The  Legislature  of  1902,  In  reviising  the 
statutes.  Included  the  substance  of  the  for- 
mer section  In-  section  19  of  the  act  con- 
cerning divorces.  P.  L.  1902,  p.  607.  The 
provisions  of  section  24  were  embodied  as 
section  6  In  the  new  act  concerning  minors, 
etc.  Id.  p.  263.  The  divorce  act  of  1874  was 
at  the  same  time  repealed,  but  with  a  saving 
of  existing  rights  and  of  pending  suits  and 
proceedings.  Id.  p.  268.  By  the  terms  of 
section  ?4  the  court  is  empowered  to  make 
the  same  decree  concerning  the  care,  custody, 
education,  and  maintenance  of  minor  chil- 
dren who  are  inhabitants  of  this  state,  where 
the  parents  have  been  divorced  in  another 
state,  as  the  court  could  make  If  the  divorce 
had  been  obtained  in  this  state.  This  refers 
us  to  section  23  for  the  limits  of  the  juris- 
diction and  the  mode  of  exercising  it  The 
provision  there  contained  Is  that  where  a  di- 
vorce is  decreed,  the  court  may  not  only  make, 
at  the  time  of  decreeing  the  divorce,  an  order 
respecting  the  care,  etc.,  of  the  children,  but 
may  also  from  time  to  time  afterwards  revise 
and  alter  this  decree  or  order,  and  make  a 
new  decree  or  order,  as  the  circumstances  of 
the  parents  and  the  benefit  of  the  children 
shall  require.  The  act  clearly  recognize  the 
continuing  duty  of  the  parent  to  support  the 
children  during  their  minority,  and  provides 
for  the  enforcement  of  that  duty  by  retain- 
ing the  parent  subject  to  the  jurisdiction  ot 


the  court  so  long  as  the  duty  continues,  to  tbe 
end  that  the  money  allowance  may  be  In- 
creased or  diminished,  and  the  provisions  re- 
specting the  care,  custody,  education,  and 
maintenance  of  the  children  may  be  varied 
from  time  to  time  according  as  the  changing 
circumstances  of  the  parties,  the  growing  or 
dlmlnlEhlng  needs  of  the  children,  and  tbe 
increasing  or  decreasing  ability  of  the  parent 
may  require.  Sections  23  and  24  are,  in 
this  respect,  quite  analogous  to  section  19 
of  the  divorce  act  of  1874,  concerning  which 
this  court  said  In  Lynde  ▼.  Lynde  (N.  J.  Err. 
&  App.)  52  Atl.  694,  at  page  700,  58  L.  R.  A. 
471:  "The  amount  of  the  allowance,  the 
method  of  Its  enforcement  the  method  of  Its 
application,  and  the  security  to  be  exacted  of 
the  husband  for  its  payment  are  all  con- 
fided to  the  discretion  of  the  chancellor;  and 
he  Is  left  at  liberty  to  Increase  or  decrease 
(he  amount  of  the  alimony  from  time  to  time, 
according  to  the  circumstances  of  tbe  case. 
It  will  be  observed  that  the  statutory  scheme' 
Is  modeled  closely  after  tbe  practice  of  the 
ecclesiastical  courts  of  England  with  refer- 
ence to  alimony.  The  purpose  is  to  require 
the  husband  to  pay  to  the  wife  periodically 
such  sums  as,  in  view  of  his  circumstances 
and  the  necessities  of  the  wife,  will  be  a  rea- 
sonable fulfliiment  of  his  continuing  duty  to 
support  her."  Section  23  of  the  divorce  act 
makes  no  provision  with  respect  to  bringing 
the  parent  Into  court,  because  he  Is  presumed 
to  be  already  In  court  in  the  divorce  proceed- 
ings, to  which  the  proceedings  for  mainte- 
nance of  the  children  are  incidental.  Section 
24  requires  notice  to  be  given  to  tbe  parent 
as  tbe  court  shall  direct  because  until  the 
parent  Is  thus  brought  Into  court  there  is  no 
proceeding  pending.  But,  In  either  event 
where  the  parent  is  once  lawfully  subjected 
to  the  jurisdiction,  the  proceedings  are  not 
concluded  for  all  purposes  by  the  making  of 
a  decree  such  as  was  made  by  the  chancellor 
in  the  present  case  on  December  16,  1897. 
While  that  decree  was  final  in  so  far  as  it 
fixed  upon  the  appellant  the  duty  of  support- 
ing the  minor  children,  yet  by  its  own  terms 
and  by  force  of  the  statute  it  was  subject  to 
revision  and  modification  from  time  to  time 
In  the  future,  so  far  as  concerned  the  period- 
ical contributions  of  money  required  for  the 
discharge  of  that  duty;  leave  being  expressly 
reserved  to  tbe  petitioner  to  apply  to  the 
court  for  an  Increase  of  the  stated  amounts, 
and  leave  being  Impliedly  reserved  to  the  ap- 
pellant to  ai^Iy  to  have  them  decreased.  The 
cause  was  not  thereby  terminated,  nor  was 
the  defendant  dismissed  from  the  jurisdiction 
of  the  court  Any  subsequent  application 
for  a  modification  of  the  terms  of  the  decree 
with  respect  to  the  manner  In  which  the  par- 
ental duty  was  to  be  discharged,  was  ancil- 
lary to  the  main  purpose  and  effect  of  the  de- 
cree, which  was  to  conclusively  establish  the 
parental  duty,  and  to  require  its  perform- 
ance. 
In  proceedings  under  section  24,  the  chan- 
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cellor  iB  anthorlstd  to  prescrtbe  what  notice' 
shall  he  given  to  the  parent  Notice  of  the 
Inception  of  such  proceedings  is  Jurisdiction- 
al, and  admittedly  must  he  given  vvlthin  the 
state,  mtless  the  parent  waives  notice  by  ap- 
pearing and  suhmittlng  himself  to  the  Jnris- 
dlctlon  of  the  court  But  where  Jnrisdlctlon 
has  once  been  acquired  over  his  person,  the 
question  as  to  what  measures  ought  to  be 
taken  to  notify  Um  of  an  inquiry  relative  to 
the  amount  of  the  allowance  Is  necessarily 
left  to  the  discretion  of  the  court.  On 
grounds  of  natural  Justice,  and  as  a  matter 
of  fair  practice,  he  Is,  of  course,  entitled  to 
some  notice,  such  as  it  may  be  practicable  to 
give.  But,  where  personal  notice  is  prescrib- 
ed, it  is  Immaterial  where  it  is  served,  if  he 
be  already  subject  to  the  court's  Jurisdiction. 
The  objection  of  the  appellant  that  at  the 
time  he  was  served  with  notice  In  April,  1902, 
be  was  a  resident  of  the  state  of  Pennsylva- 
nia, and  that  he  was  served  In  that  state,  Is 
fhns  shown  to  be  untenable.  Prior  to  the 
16th  of  December,  1897,  he  had  become  per- 
aonally  subject  to  the  Jurisdiction  of  the 
Court  of  Chancery  by  virtue  of  his  own  ap- 
pearance in  the  proceeding.  From  that  Ju- 
risdiction he  has  never  been  dismissed.  It 
was  not  within  his  power  to  evade  the  full 
performance  of  the  decree  that  fixed  upon 
him  the  parental  duty  by  absenting  himself 
from  the  state  or  changing  his  legal  domicile. 
Whenever  It  became  necessary,  In  orderly 
procedure,  to  give  him  notice  of  a  Judicial 
Inquiry  affecting  the  quantum  of  his  contri- 
butions towards  the  support  of  his  children, 
snob  notice  might  be  served  upon  him  wher- 
ever found.  Service  outside  of  the  confines 
of  this  state  was  not  an  Invasion  of  the  pro- 
vision contained  In  the  fourteenth  amend- 
ment of  the  Constitution  of  the  United  States 
that  no  person  shaU  be  deprived  of  property 
wlthoot  due  process  of  law.  Such  service  of 
the  notice  was  itself  "due  process  of  law." 

The  Supreme  Court  of  the  United  States 
has  held  that  notice  of  an  appellate  proceed- 
ing Is  not  such  "process"  as  must  necessari- 
ly be  served  within  the  Jurisdiction  of  the 
court  Nations  v.  Johnson,  24  How.  195,  204, 
16  £>.  Ed.  628.  And  In  Pennoyer  ▼.  Neff,  96 
U.  S.  714,  24  Ij.  Ed.  565,  where  It  was  held 
that  "due  process  of  law"  requires,  la  ac- 
tions In  personam,  that  the  defendant  shall 
be  subjected  to  the  Jurisdiction  of  the  court 
by  service  of  process  within  the  state,  or  by 
his  voluntary  appearance,  Mr.  Justice  Field, 
who  delivered  the  opinion  of  the  court,  was 
careful  to  say  (at  page  734,  95  U.  S.):  "It 
is  hardly  necessary  to  observe  that  in  all  we 
have  said  we  have  had  reference  to  proceed- 
ings in  courts  of  first  instance,  and  to  their 
Jurisdiction,  apd  not  to  proceedings  in  an  ap- 
pellate tribunal  to  review  the  action  of  such 
courts.  The  latter  may  be  talcen  upon  such 
notice,  personal  or  constructive,  as  the  state 
creating  the  tribunal  may  provide,  They  are 
rather  a  continuation  of  the  original  litiga- 
tion than  the  commencement  of  a  new  ac- 


tion"—citing  Nations  ▼.'Johnson.  The  same 
view  is  taken  in  a  recent  and  well-consldered 
case  in  Florida.  State  v.  Canfield,  40  Fla. 
47,  23  South.  594,  42  L.  R.  A.  76.  There  It 
was  held  that  a  statute  providing  for  con- 
structive notice  of  the  Institution  and  pend- 
ency of  a  writ  of  error  does  not  violate  that 
provision  of  the  organic  law  that  prohibits 
the  deprivation  of  property  without  due  pro- 
cess of  law.  The  same  reasoning  applies,  a 
fortiori,  to  a  proceeding  for  modification  of  a 
decree  for  alimony,  where  the  decree  itself, 
pursuant  to  statute,  is  made  expressly  sub- 
ject to  such  modtflcation. 

The  order  appealed  from  should  be  af- 
firmed. 


(6»  N.  J.  U  404) 
OANSBVOORT  BANK  ▼.  CARRAQAN. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  16,  1903.) 

PAKTNERSHIP— FIRM  AfiSBTS— DBPOBIT  IN 
BANK— EVIDENCB. 

1.  The  fact  that  a  bank  depoidt  stands  In  the 
individnal  name  of  one  of  the  partners  of  a 
firm  shows  at  most  that  he  has  legal  title  there- 
to, and  is  not  conclusive  evidence  that  the  firm 
has  no  interest  therein.  Elztraneons  evidence 
is  admissible  to  show  that  the  equitable  title 
and  substantial  ownership  of  the  funds  are  in 
the  firm,  and  that  moneys  going  to  swell  the 
deposit  in  fact  go  to  the  benefit  of  the  fimu 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court 

Action  by  the  Oansevoort  Bank  against 
George  Oarragan,  surviving  partner  of  R.  B. 
Poucher  &  Co.  Judgment  for  defendant,  and 
plaintiff  brings  errors    Reversed. 

Joseph  Anderson  and  William.  D.  Edwards, 
fer  i^aintlff  in  error.  Van  Buskirk  &  Parker 
and  Charles  L.  Corbln,  for  defendant  in  er- 
ror. 

PITNET,  J.  This  action  was  brought 
against  the  surviving  partner  of  a  firm  that 
was  second  indorser  upon  three  promissory 
notes  amounting  In  the  aggregate  to  |5,600, 
all  made  In  the  summer  of  1901,  and  dis- 
counted In  the  ordinary  course  of  business 
by  the  plaintiff  bank.  The  notes  were  identi- 
cal In  form  with  respect  to  parties,  each  be- 
ing made  by  one  J.  A.  Machemer,  payable  to 
the  order  of  R.  B.  Poncho-,  and  Indorsed  by 
Poucher  and  by  the  firm  of  R.  B.  Poucher 
&  Co.  The  proceeds  were  credited  on  the 
books  of  the  bank  to  an  account  that  stood 
In  the  Individual  name  of  R.  B.  Poucher,  and 
were  used  In  whole  or  In  part  for  the  pay- 
ment of  maturing  notes,  similar  in  form  with 
respect  to  parties,  that  had  been  previously 
discounted  and  credited  to  the '  Poucher  ac- 
count in  like  manner.  These  itayments  of 
the  maturing  notes  were  made  by  checks 
signed  "R.  B.  Poucher,"  and  drawn  to  the 
order  of  the  bank.  The  firm  of  R.  B.  Pouch- 
er &  Co.  was  formed  in  the  year  1894,  and 
continued  until  the  death  of  Poucher,  which 
occurred  In  the  fall  of  the  year  1901.  The 
partners  were  R.  B.  Poucher  and.  the  present 
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defendant,  Geoige  Carragan.  Poncher  was 
the  active  man  of  the  concern,  and  was  In 
sole  charge  of  the  conduct  and  management 
of  its  business.  The  partnership  articles 
were'  in  evidence,  and  show  no  limitation  up- 
on the  powers  ordln^ly  conferred  upon  the 
several  partners  by  such  an  agreement. 

Upon  the  trial  of  the  action  it  appeared 
that  Machemer,  the  maker  of  the  notes,  was 
a  boolilieeper  in  the  employ  of  the  firm,  and 
that  the  several  notes  were  drawn  up  and 
signed  by  him;  that  the  Indorsements  were 
In  the  handwriting  of  Poucher;  and  that  the 
notes  bad  been  duly  protested  at  maturity. 
The  defense  was  that  the  partnership  in- 
dorsement was  made  by  Poucher  for  his  own 
accommodation,  without  the  knowledge  or 
authority  of  the  defendant,  his  copartner, 
and  that  the  plaintiff  Iiad  notice  of  the  ac- 
commodation character  of  the  transaction  so 
far  as  the  second  Indorsement  was  concerned, 
because  the  notes  were  presented  for  dls- 
cotmt  by  the  first  Indorser,  and  the  proceeds 
were  credited  to  an  account  that  stood  in 
his  own  name,  and  used  In  payment  of  ma- 
turing notes  upon  wlilch  he  was  primarily 
liable  as  between  him  and  the  firm.  The 
trial  Judge  acceded  to  this  view,  and  held 
tb^t  under  the  circumstances  the  second  In- 
dorsement must  be  presumed  to  have  been 
made  for  the  accommodation  of  the  payee  or 
of  the  first  Indorser,  and  that  in  partnership, 
the  presumption  is  against  a  binding  accom- 
modation indorsement  unless  by  consent  of 
all  the  partners,  so  that  the  bank  was  put 
upon  Inquiry  to  ascertain  whether  authority 
had  been  given  by  Carragan  to  Poucher  to 
use  the  firm  name  for  the  personal  benefit  of 
the  latter;  and,  since,  according  to  the  un- 
contradicted testimony,  such  Inquiry  would 
have  developed  the  fact  that  Carragan  knew 
nothing  of  the  transaction,  and  had  author- 
ized no  indorsement  by  his  firm  for  Pouch- 
er's  accommodation,  it  was  held  that  a  com- 
plete defense  had  been  presented.  A  verdict 
was  thereupon  directed  in  favor  of  the  de- 
fendant, and  to  this  ruling  a  bill  of  excep- 
tions was  sealed. 

The  plaintiff's  answer  to  the  defendant's 
contention  was  that  it  was  unfounded  in  fa6t; 
it  being  Insisted  that  the  notes  in  suit,  and 
also  the  prior  notes,  of  wliich  they  were  in 
whole  or  in  part  renewals,  were  given  in  and 
about  the  business  of  the  firm,  and  for  the 
firm's  benefit.  If  this  was  true,  the  signa- 
tures of  the  maker  and  of  the  first  Indorser 
were  loaned  for  the  accommodation  of  the 
firm,  and  the  firm  was,  as  between  the  par- 
ties, primarily  liable.  That  being  so,  the 
making  of  the  firm  Indorsements  was  within 
the  ordinary  partnership  authority  of  Pouch- 
er as  plainly  as  If  the  firm  name  had  appear- 
ed upon  the  notes  as  maker,  instead  of  in- 
dorser. A  second  contention  made  on  the 
part  of  the  plaintiff  was  that,  even  if  It 
were  true  that  the  three  notes  in  suit  were 
given  in  and  about  the  firm's  business,  and 
the  proceeds  thereof  used  in  that  business, 


yet  a  course  of  dealing  had  existed  between 
the  bank  and  the  firm  of  R.  B.  Poucher  & 
Co.  for  some  time  prior  to  the  making  of  the 
notes  in  question,  in -which  numerous  notes 
of  like  form  had  been  discounted  by  the  bank  ' 
at  the  Instance  of  Poucher,  but  for  the  firm's 
benefit,  and  the  proceeds  thereof  passed  to 
the  credit  of  the  R.  B.  Poucher  account,  and 
used  in  and  about  the  firm's  business;    bo 
that  upon  the  presentation  of  the  three  notes 
in  suit  the  ofilcers  of  the  bank  had  a  right  to 
believe,  and  that  they  did  believe,  that  the 
R.  B.  Poucher  account  was  really  a  firm  ac- 
count, and  that  the  maturing  notes  were  real- 
ly firm  obligations;  so  that  those  officers  were 
not  charged  with  notice  that  the  firm  indorse- 
ments upon  the  notes  In  suit,  were  accommo- 
dation indorsements,  and  were  not  put  upon 
Inquiry  to  ascertain  the  authority  of  Poucher 
to  indorse   the   notes  with   the  firm   name, 
gome  evidence  was  offered  by  the  plaintiff, 
and  admitted  by  the  trial  Judge,  which,  it  Is 
contended  (and,   we  thtnk,   correctly),   sup- 
ports these  inslstments.      Much  other   evi- 
dence was  offered  by  the  plaintiff  as  tending 
in  the  same  direction,  and  was  overruled  by 
the  trial  Judge,  bills  of  exceptions  being  seal- 
ed.   The  main  purpose  of  the  evidence  thus 
excluded  was  to  show  that  the  B.  B.  Poucher 
account  was  in  part  or  exclusively  a  firm  ac- 
count; and  to  prove  the  course  of  dealing  that 
antedated  the  making  and  discounting  of  the 
notes  In  suit.  In  order  to  show  that  at  least 
the  bank  officers  had  a  right  to  believe  (as 
they  did)  that  moneys  placed  to  the  credit  of 
that  account  went  to  the  benefit  of  the  firm. 
As  the  excluded  evidence  was  offered  In  a 
manner  to  clearly  Indicate  its  purport  and  ef- 
fect, and  since  that  part  of  it  which  was  doc- 
umentary has  been  returned  with  the  bill  of 
exceptions,  It  Is  easy  and  convenient  to  dis- 
cuss the  case  as  if  the  excluded  evidence  bad 
been  admitted.    So  treating  it,  the  facts  bear 
this  aspect:    R.  B.  Poucher  &  Co.  were  pro- 
duce commission  merchants  doing  business  in 
West  Washington  Market  in  the  city  of  New 
York.    At  the  formation  of  the  firm  in  1894, 
Poucher  had  an  account  in  his  own  name  in 
the  Gansevoort  Banlc,  and  this  account  was 
continued  without  interruption  and  without 
change  of  name  down  to  his  death.    During 
many  years— and  perhaps  from  the  inception 
of  the  firm— a  bank  account  was  kept  In  the 
firm  name  at  the  Irving  National  Bank.    The 
place  of  business  of  the  firm  was   distant 
about  three  city  blocks  from  the  Gansevoort 
Bank,  and  about  three  miles  from  the  Irving 
National  Bank.    During  some  years  prior  to 
the  summer  of  1901— commencing  at  least  as 
early  as  December  17,  1898— the  firm  from 
time  to  time  applied  for  and  received  from 
the  Gansevoort  Bank  discounts  of  Its  mer- 
cantile paper.    Applications  were  sometimes 
made  by  Machemer  or  Poncher  personally, 
and  sometimes  made  by  letter,  the  letters  be- 
ing written'  upon  the  letter  heads  of  the  firm, 
bearing  the  names  of  Poucher  and  Carragan 
as  partners.    These  letters  were  sometlmet 
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signed  "B.  B.  Poucher  ft  Co.,"  and  sometimes 
"R.  B.  Poucher."  In  each  Instance  they  were 
written  either  by  Poucher  or  by  Machemer, 
the  bookkeeper;  Garragan,  as  already  men- 
tioned, being  an  Inactive  partner.  The  appli- 
cations for  dlBcoant  In  each  Instance  gave  the 
offidala  of  the  bank  to  understand  that  the 
loans  were  asked  for  the  benefit  of  the  firm. 
The  notes  were  In  most  Instances,  If  not  In- 
yarlably,  made  by  Machemer  to  the  order  of 
Poucher,  and  Indorse  by  him  In  his  own 
name  and  In  the  name  of  B.  B.  Poucher  & 
Co.,  precisely  In  the  same  form  as  the 
notes  In  suit  The  proceeds  were  passed  to 
the  credit  of  the  account  of  B.  B.  Poucher, 
and  maturing  notes  were  paid  from  that 
account  by  checks  signed  by  Poucher.  On 
October  1,  1900,  a  formal  statement  In  writ- 
ing of  the  assets  and  liabilities  of  the  firm 
was  made  to  the  Gansevoort  Bank.  The 
statement  began  as  follows:  "For  the  pur- 
pose of  procuring  credit  with  the  above  bank 
for  our  negotiable  paper,  we  furnish  the 
following  as  being  a  fair  and  correct  state- 
ment of  our  financial  condition  on  the  first 
day  of  October,  1900."  Among  the  assets 
thus  stated  was  the  following  item:  "Oash 
m  Gansevoort  Bank  fl,071.87."  This  was 
the  precise  amount  of  the  credit  balance  of 
the  R.  B.  Poucher  account  in  that  bank  on 
that  day.  The  statement  Is  signed,  "R.  B. 
Poucher  &  Oo.,  by  R.  B.  Poucher."  Much 
evidence  was  excluded  that  would  have  tend- 
ed to  show  that  the  Poucher  account  was  in 
truth  used  in  the  business  of  the  firm;  that 
in  many  instances  firm  debts  were  paid  by 
checks  drawn  upon  this  account;  that  on 
numerous  occasions  checks  were  drawn  upon 
it  payable  to  the  order  of  Machemer,  and 
deposited  to  the  credit  of  the  firm  In  the 
Irving  National  Bank;  and  frequently  mon- 
eys and  checks  paid  in  to  the  firm  in  the 
ordinary  course  of  its  business  were  de- 
posited by  the  employes  of  the  firm  In  the 
Gansevoort  bank  to  the  credit  of  the  Poucher 
account  Of  the  checks  drawn  against  this 
account  a  large  number  was  produced,  cov- 
ering a  period  extending  from  May  22,  1901, 
to  September  14th  of  the  same  year,  during 
which  period  the  three  notes  in  suit  were 
discounted.  With  respect  to  the  greater 
number  of  these  checks,  evidence  was  either 
introduced  or  offered  tending  to  show  that 
they  were  given  in  payment  of  firm  indebted- 
ness. 

Ehiough  has  been  said  to  demonstrate  that 
the  trial  Judge  erred  in  directing  a  verdict 
for  the  defendant  and  In  excluding  evidence 
of  the  character  indicated.  His  rulings  were 
based  upon  the  theory  that  the  sole  test  of 
proprietorship  over  the  funds  represented  by 
the  R.  B.  Poucher  account  was  the  right  of 
the  other  partner  to  control  the  account  for 
firm  purposes,  and  that  when  it  was  proved 
that  th^  original  discounts  represented  by 
the  notes  in  suit  were  credited  to  that  ac- 
count those  moneys  were  thereby  placed 
under  Poucher's  personal  control,  to  the  ez- 


clnslon  of  Carragan.  We  think  this  was  no 
more  conclusive,  under  the  circumstances 
of  the  case,  than  the  fact  of  finding  money 
of  the  firm  In  the  pocket  of  one  of  the  part- 
ners would  be  conclusive  of  his  individual 
ownership  of  that  money.  It  may  be  that 
In  prudent  banking  the  Gansevoort  Bank 
would  not  have  recognized  a  check  drawn 
otherwise  than  by  R.  B.  Poucher  himself. 
At  most  this  would  tend  to  show  that  the 
legal  title  to  the  funds  on  deposit  there  was 
in  Poucher;  but  it  did  not  prevent  Carra- 
gan, or  any  one  else  concerned,  from  show- 
ing that  the  equitable  title  and  substantial 
ownership  were  in  the  firm.  We  think  the 
eTidence-  in  question  was  improperly  ex- 
cluded, and  that,  if  admitted,  it  would  clear- 
ly have  raised  a  question  to  be  submitted 
for  the  determination  of  the  Jury  upon  either 
or  both  of  the  issues  tendered  by  the  plain- 
tiff in  response  to  the  case  of  the  defense. 
From  It  the  jury  might  have  found  that  the 
notes  In  suit  were  in  truth  given  in  and 
about  the  business  of  the  firm,  and  the  pro- 
ceeds credited  to  the  use  of  the  firm;  and, 
falling  this,  they  might  have  found  either 
that  the  firm,  by  reason  of  the  previous 
course  of  business,  was  estopped  from  dis- 
puting this  fact  or  that  the  bank,  by  rea- 
son of  the  previous  course  of  business,  was 
not  chargeable  with  notice  that  the  partic- 
ular notes  In  question  were  made  for  the 
benefit  of  others  than  the  firm.  Upon  such 
a  finding  it  would  have  resulted  that  the 
bank  was  not  put  upon  inquiry  to  ascertain 
the  extent  of  Poucher's  authority  to  use  the 
firm  name  in  the  second  indorsement 

The  judgment  should  be  reversed,  and  a 
venire  de  novo  awarded. 


(•  N.  J.  L  nt) 
STATE  T.  ZDANOWICZ. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
July  20,  1903.) 

CRIMINAL  LAW  —  ACCUSED  AS  WITNESS  — 
CROSS-EXAMINATION  — INSTRUCTIONS  —  EX- 
CEPTIONS—REVIEW —  MURDER  —  DELIBERA- 
TION. 

1.  When  a  defendant  in  an  indictment  avails 
himself  of  the  privilege  accorded  by  law,  and 
becomes  a  witness  in  his  own  behalf,  be  waives 
any  constitntional  or  common-law  protection 
against  l>eing  compelled  to  be  a  witness  against 
himself,  and  may  be  cross-examined  as  a  wit- 
ness by  the  state's  prosecutor.  The  extent  of 
such  cross-examination,  and  the  mode  of  re- 
quiring answers  thereto,  are  not  deemed  to  re- 
quire consideration  in  this  case,  for  the  de- 
fendant, having  voluntarily  testified  in  his  own 
behalf  in  respect  to  his  conduct  and  where- 
abouts during  a  period  of  time  involved  in  the 
inquiry  on  the  trial,  a  question  by  the  prosecu- 
tor, respecting  the  clothes  worn  by  him  on  a 
day  Included  in  such  period,  was  permissible 
cross-examination,  and  there  was  no  error  in 
admitting  that  question. 

2.  When  a  defendant  in  an  indictment  under 
the  provisions  of  the  criminal  procedure  act 
takes  a  general  exception  to  the  charge  of  the 
trial  court,,  and  assigns  error  upon  a  portion 
thereof,  the  reviewing  court  is  not  restricted 
to  the  consideration  of  such  portion  of  the 
charge,  severed  from  ita  context  and  the  rest 
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of  the  charge;  for  the  .duty  to  reverse  in  sacb 
case  only  arises  when  it  appears  that  error  in 
law  was  committed  in  the  part  of  the  charge  so 
selected,  to  the  prejudice  or  injory  of  the  de- 
fendant in  maintaining  his  defense. 

3.  The  trial  court,  in  its  charge  to  the  Jury, 
defined  the  crime  of  murder  iii  the  first  degree 
in  the  language  approved  by  this  court  in  the 
Donnelly  Case,  26  N.  J.  Law,  601,  and,  in 
respect  to  the  time  required  for  deliberation 
and  premeditation,  declared  that  "it  is  [time] 
enough  if  the  design  to  kill  be  fully  and  clearly 
conceived  in  the  mind,  and  purposely  and  de- 
liberately executed."  The  definition  in  this  re- 
spect was  not  criticised  nor  disapproved  in 
State  V.  Bonofiglio,  52  Atl.  712,  54  Atl.  90,  67 
N.  J.  Law,  239,  01  Am.  St.  Kep.  423.  A  find- 
ing that  a  defendant  had  time  sufficient  to 
fully  and  clearly  conceive  in  his  mind  an  intent 
to  kill,  and  that  he  did  thus  conceive  the  intent, 
and  proceeded  to  purposely  and  deliberately 
execute  it,  satisfies  toe  provisions  of  our  statute 
as  to  both  premeditation  and  deliberation. 

(Syllabus  by  the  Court.) 

Error  to  Court  of  Oyer  and  Terminer,  Mer- 
cer County. 

Bartholomew  Zdanowicz  was  convicted  of 
murder,  and  brings  error.    Affirmed. 

Edward  Robert  Walker,  for  plaintiff  in  er^ 
ror.    William  J.  Crossley,  for  the  State. 

MAOIE,  Ch.  The  writ  of  error  brings  up 
for  review  the  conviction  of  the  jji&latitt  in 
error  of  the  crime  of  murder  In  the  first 
degree,  and  a  consequent  Judgment  thereon 
In  the  court  of  oyer  and  terminer  in  the 
county  of  Mercer.  The  plaintiff  In  error  has 
caused  the  entire  record  of  the  proceedings 
bad  upon  his  trial  to  be  returned,  under  the 
provisions  of  section  136  of  the  Criminal 
Procedure  Act  of  1898  (P.  L.  1898,  p.  915). 
He  has,  however,  specified  as  the  causes  for 
relief  or  reversal,  required  by  section  137  of 
that  act,  no  other  matters  than  such  as  were 
likewise  presented  by  assignments  of  error. 

In  behalf  of  the  plaintiff  in  error  the  ar- 
gument is  flrat  directed  to  an  alleged  error 
of  the  trial  court  in  the  admission  of  a  ques- 
tion put  to  plaintiff  In  error  when  under 
examination  as  a  witness  In  his  own  behalf. 
The  rule  of  the  common  law  which  excluded 
a  person  indicted  for  crime  from  testifying 
In  his  own  behalf  was  first  altered  in  this 
state  by  a  supplement  to  the  act  concerning 
witnesses,  approved  February  15,  1871.  P. 
L.  1871,  p.  12.  It  was  thereby  enacted  that 
upon  the  trial  of  any  indictment,  allegation, 
or  accusation  of  any  person  charged  with 
'  crime,  such  person  should  be  admitted  to  tes- 
tify as  a  witness  upon  the  trial,  if  be  should 
offer  himself  as  a  witness  in  his  own  behalf. 
This  act  was  repealed  by  the  Revision  of 
1874,  but  the  eighth  section  of  the  evidence 
act  of  that  revision,  approved  March  27,  1874, 
was  a  re-enactment  of  the  same  provision. 
2  Gen.  St.  p.  1398.  The  evidence  act  of  the 
Revision  of  1874  was  repealed  by  the  act  to 
repeal  sundry  acts  relating  to  evidence,  ap- 
proved March  23,  1900.  P.  L..  1900,  p.  382. 
The  act  concerning  evidence  (Revision  of 
1900),  approved  March  23,  1900  (P.  L.  1900, 
p.  3G2),  contains  no  xilause  permitting  a  per- 


son charged  with  crime  to  testify  in  bis  own 
behalf  on  the  trial  of  an  indictment,  allega- 
tion, or  accusation.  But  by  the  provisions  of 
section  57  of  the  act  entitled  "An  act  relating 
to  courts  having  criminal  Jurisdiction  and  re- 
lating to  proceedings  in  criminal  cases"  (Re- 
vision of  1898,  approved  June  14,  1898;  P.  L. 
1898,  p.  866),  it  is,  among  other  things,  en- 
acted that  upon  the  trial  of  any  indictment 
the  defendant  shall  be  admitted  to  testify  If 
he  shall  offer  himself  as  a  witness.  The  rec- 
ord and  the  bills  of  exceptions  show  that  tlie 
plaintiff  was  indicted  by  the  grand  Jury,  and 
thereby  charged  with  the  crime  of  murder, 
and  put  upon  his  trial  In  the  court  of  oyer 
and  terminer,  and  tltat  he  therein  offered 
himself  as  a  witness  in  his  own  behalf,  and 
was  admitted  to  testify.  The  point  now  made 
is  presented  by  the  exception,  duly  sealed,  to 
the  admission  of  a  question  over  the  objec- 
tion of  the  plaintiff  In  error. 

The  objection  to  the  question  was  made 
upon  the  ground  that  it  was  not  competent 
cross-examination.  That  objection  Is  now 
supported  In  argument  on  the  ground  that 
the  admission  of  the  question  violated  the 
well-settled  doctrine  which  prohibits  a  per- 
son accused  of  crime  from  being  comi>elled 
to  testify  against  himself.  By  the  flftli 
amendment  to  the  Constitution  of  the  Unit- 
ed States  it  is,  among  other  things,  pro- 
vided that  no  person  shall  be  compelled  in 
any  criminal  case  to  be  a  witness  against 
himself.  Many  of  the  states  have  Included 
a  similar  prohibition  in  their  (^onstltutiona. 
There  is  no  such  prohibition  in  the  Oonsti- 
tution  of  the  state  of  New  Jersey.  It  Is 
not  deemed  necessary  to  consider  whether 
tbls  constitutional  provision  will  operate  to 
prevent  any  state— if  It  is  conceivable  that 
any  state  should  desire  to  do  so— from  ex- 
acting laws  establishing  a  practice  In  crim- 
inal cases  such  as  is  In  vogue  in  countries 
not  following  the  course  of  the  (Common  law, 
or  permitting  an  accused  person  to'  be  sub- 
ject to  such  compulsion  as  may  be  exert^d 
by  harassing  examination  or  other  means, 
forcible  or  practically  forcible,  compelllns 
him  to  testify  against  himself;  or  to  pre- 
vent the  adoption  by  any  state  of  a  practice 
which  might  produce  that  effect  Although 
we  have  not  deemed  it  necessary  to  insert 
In  our  Constitution  this  prohibitive  provi- 
sion, the  common-law  doctrine,  unaltered  by 
legislation  or  by  lax  practice,  is  by  us  deem- 
ed to  have  its  full  force.  In  New  Jersey  no 
person  can  be  compelled  to  be  a  witness 
against  himself.  But  this  privilege,  with 
which  every  Individual  Is  clothed  for  his 
own  protection,  is  one  that  may  be  waived. 
When  one  voluntarily  admits  the  commis- 
sion of  crime,  or  facts  tending  to  Justify  an 
Inference  of  the  commission  of  crime,  bis 
voltmtary  confession  Is  always  admissible 
against  him.  When  a  person  charged  with 
the  commission  of  crime  offers  himself  as 
a  witness  in  his  own  bebalf,  under  laws  per- 
mitting him  to  do  so,  he  undoubtedly  waives 
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his  jnrofectlTe  privilege  to  some  extent.  He 
becomes  a  trltneBs,  and  as  a  testifying  irlt- 
nees  he  may  be  cross-examined.  How  far 
BDch  cro88.examlnatt6n  may  extend  does  not 
require  consideration  In  this  case,  and  we 
do  not  Intend  now  to  Indicate  the  limit  to 
wblcb  Budi  croes-examlnatlon  may  properly 
be  extended.  Nor  Is  It  deemed  necessary  to 
consider  wbat  compulsion  may  be  applied 
to  require  answers  to  proper  questions  asked 
of  socb  a  witness  in  cross-examination.  In 
the  state  of  New  York,  lii  which  this  privi- 
lege of  the  accused  person  Is  protected  by  a 
constitutional  provision,  Cie  Oourt  of  Ap- 
peals calls  attention  to  the  varying  decisions 
of  the  courts  of  other  states  In  respect  to 
the  Bcoiw  of  the  right  of  cross-examination 
under  statutes  permitting  such  a  person  to 
become  a  witness  In  his  own  behalf.  It 
points  out  that  In  some  of  the  states  the 
rule  has  been  adopted  that  such  a  witness 
subjects  himself  to  the  same  rules  of  ex- 
amination as  any  other  witness,  and  may  be 
asked  any  questions,  on  cross-examination, 
on  matters  pertinent  to  the  Issue;  and  that 
in  other  states  it  has  been  held  that  the 
right  of  cross-examination  under  such  stat- 
ntee  Is  confined  to  matters  referred  to  in 
the  examination  in  chief.  The  opinion  ex- 
pressed  by  the  Court  of  Appeals  was  that 
notwithstanding  the  prohibition  in  the  Oon- 
stitntion,  no  constitutional  right  of  an  ac- 
cused waa  infringed,  if,  upon  his  electing  to 
take  the  stand  as  a  wttness  In  his  own  be- 
haU,  be  was  subjected  to  the  ordinary  rules 
of  examination.  People  v.  Tlce,  131  N.  T. 
661,  30  N.  E.  494,  15  L.  S.  A.  669. 

It  is  sufficient  to  dispose  of  the  contention 
m  this  regard  in  this  case  to  note  two 
grounds  upon  which  It  Is  deemed  ineflPectlvft. 
In  the  first  place,  If  the  question  asked  was 
within  the  line  of  proper  cross-examination. 
It  cannot  be  claimed  to  be  compulsory  in 
character.  Whether,  if  the  witness  had  re- 
fused to  answer,  the  court  could  have  compel- 
led him  to  do  so,  or  whether,  upon  such  re- 
foaal,  the  court  could  have  struck  out  his 
evidence  given  <m  his  direct  examination,  or 
otherwise  exerted  a  compulsive  power,  is 
not,  therefore,  before  us.  In  the  second 
place,  the  counsel  of  plalntUI  in  error  does 
not  contend  that  plaintlir  in  error  was  pro- 
tected trom  any  croBS-examination.  On  the 
contrary,  the  claim  is  that,  being  properly 
■nbject  to  cross-examination,  the  court 
■hoold  have  limited  his  cioss-^camlnatlon  to 
matters  previously  opened  in  his  direct  ex- 
amination. The  contention  is  that  the  ac- 
cnsed  may  thus  limit  the  scc^e  of  his  exam- 
ination and  ciosB-examlnatlon,  and  that  the 
question  objected  to  was  not  competent,  be- 
cause not  wltliln  matters  respecting  which 
he  had  testified  <m  his  direct  examination. 
In  the  trial  of  Resell  the  trial  court  over- 
ruled questions  asked  of  a  defendant  admit- 
ted to  testify  In  his  own  behalf,  on  the  ground 
that  they  related  to  subjects  not  opened  on 
his  direct  examination.    Bosell  v.  State,  62 


N.  J.  Law,  216k' 41  AtL  40&  Afterward  the 
Supreme  Court  held  that  the  cross^xaml- 
natlon  of  a  defendant  who  offered  himself 
as  a  witness  in  his  own  behalf  must  be  lim- 
ited to  subjects  originated  In  bis  examina- 
tion in  chief.  State  v.  Sprague,  64  N.  J. 
Law,  420,  46  Ati.  788.  I  repeat  that  we  do 
not  deem  it  necessary,  and  do  not  Intend, 
to  pronounce  upon  the  propriety  of  this  lim- 
itation upon  cross-examination  of  a  defend- 
ant who  offers  himself  as  a  witness  in  his 
own  behalf.  If,  when  thus  called,  he  should 
limit  his  testimony  to  a  mere  denial  of  the 
commission  of  the  crime,  it  may  be  well 
made  a  question  whether,  upon  cross-ex- 
amination, his  mind  and  conscience  may  not 
be  searched  as  to  all  pertinent  facts  relied 
on  by  the  state  for  conviction.  But  the 
question  does  not  arise  in  this  case. 

Upon  the  direct  examination  of  the  plain- 
tiff in  error  he  was  asked,  and  answered, 
many  questions  as  to  his  conduct  and  where- 
abouts on  a  certain  Sunday  preceding  the 
discovery  of  the  dead  body  of  the  person  he 
was  charged  with  killing.  The  evidence  had 
tended  to  show  that  plaintiff  in  error  was  the 
last  person  seen  with  the  deceased  on  that 
day,  and  that  the  deceased  had  probably 
been  murdered  and  brutally  mutilated  on 
that  day.  After  his  direct  examination.  In 
which  the  plaintiff  In  error  had  voluntarily 
answered  such  questions  as  to  his  conduct 
and  whereabouts,  he  was  turned  over  to  the 
prosecutor  for  cross-examination.  The  ques- 
tion of  the  prosecutor  deemed  to  be  im- 
proper, and  which  was  excepted  to,  was 
this:  "What  clothes  did  you  have  on  oo 
that  Sunday  afternoon?"  This,  we  think, 
was  admissible  cross-examination  upon  mat- 
ters brought  out  by  the  accused's  direct  ex- 
amination. As  part  of  his  conduct,  and 
tending  to  elucidate  his  whereabouts  on  that 
particular  day,  a  question  as  to  the  clothing 
worn  during  that  period  with  respect  to 
which  he  had  been  examined  was  pertinent. 
and  competent  to  be  asked  In  cross-examina- 
tion.   The  question  was  properly  admitted. 

The  next  ground  urged  for  reversal  Is  an 
alleged  error  in  the  charge  of  the  Judge  pre- 
siding at  the  trial.  There  was  no  spedflc 
objection  to  the  part  of  the  charge  now  ob- 
jected to.  The  matter  comes  before  us  on- 
ly upon  a  general  exception  to  the  diarge, 
such  as  permitted  by  the  terms  of  section 
140  of  the  criminal  procedure  act  of  1898. 
Such  an  exception  will  not  enable  a  plaintiff 
in  error  to  single  out  a  portion  of  the  charge, 
and  claim  that  the  court  of  review  must 
consider  such  portion  separate  team  the  con- 
text and  the  whole  charge.  On  the  contrary, 
the  permission  of  a  general  exception  brings 
Into  review,  not  mere  excerpts  from  the 
charge,  selected  by  the  plaintiff  In  error, 
but  the  whole  charge;  for,'  although  by  sec- 
tion 141  error  may  be  assigned  upon  any 
portion  of  a  charge  excepted  to  generally,  yet 
by  section  142  the  duty  of  the  court  to  se- 
verse  thereon  only  arises  when  tt  sppeiftni  tt 
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fbe  court  that  error  In  law  waa  committed  In 
that  part  of  the  charge  to  the  prejudice  or 
Injury  of  the  defendant  In  maintaining  bis 
defense.  This  requires  the  examination  of 
the  excerpt  selected  In  connection  with  the 
context  and  the  whole  charge.  The  excerpt 
of  the  charge  relied  on  In  this  assignment  of 
error  is  in  these  words:  "This  does  not 
mean  that  every  donbt  must  be  dispelled; 
It  does  not  mean,  as  indicated  by  counsel, 
that  every  possible  hypothesis  of  Innocence 
must  be  excluded  by  the  evidence."  Viewed 
by  itself,  this  excerpt  plainly  indicates  that 
It  was  used  with  respect  to  the  subject  of 
reasonable  doubt,  the  benefit  of  which  must 
be  given  to  the  person  accused  of  crime; 
and,  thus  viewed,  no  error  appears  therein. 
An  hypothesis  of  Innocence  which  It  may  be 
possible  to  conceive  may  be  utterly  unrea- 
sonable to  act  npon.  A  fantastic,  unreasona- 
ble hypothesis  of  Innocence  will  not  Justify 
a  Jury  la  finding  a  reasonable  doubt  That 
this  was  the  plain  Intent  of  the  trial  court  is 
rendered  entirely  clear  by  the  context  The 
Judge,  in  Immediate  connection  with  the  ex- 
cerpt  excepted  to,  proceeded  to  charge  thus: 
"What  the  law  refers  to  as  reasonable 
doubt  is  such  a  doubt  as  would  exist  if  the 
Jury,  after  a  careful  review  of  all  the  evi- 
dence, rejecting  that  which  they  considered 
unreliable  and  retaining  that  which  they  con- 
sidered reliable,  and  weighing  all  the  facts 
and  circumstances,  find  that  its  Judgment  is 
not  convinced  of  the  guilt  of  the  prisoner. 
If  on  the  whole  of  the  evidence  such  reason- 
able doubt  exists  In  your  minds  with  respect 
to  his  guilt.  It  Is  your  duty  to  give  him 
the  benefit  of  it."  It  was  thus  plainly  ex- 
pressed that  a  reasonable  doubt  would  not 
be  raised  upon  every  possible  hypothesis,  but 
only  upon  a  reasonable  hypothesis  of  inno- 
cence. 

The  next  question  raised  is  to  that  portion 
of  the  charge  of  the  trial  court  defining  the 
crime  of  murder  in  the  first  degree.  This 
was  the  language  of  the  court:  "In  order  to 
constitute  murder  in  the  first  degree,  and  to 
Justify  a  conviction  of  that  crime,  it  must 
appear  by  evidence  beyond  a  reasonable 
doubt  not  only  that  there  was  an  tmlawful 
killing,  but  that  the  defendant  intended  to 
take  the  life  of  the  deceased,  and  that  the  in- 
tent was  carried  into  execution  willfully,  de- 
liberately, and  with  premeditation.  The  term 
'vrlllfnlly,'  as  here  used,  means  the  Same  aa 
intentionally;  the  Inquiry  being,  did  the  de- 
fendant Intend  to  take  the  life  of  the  de- 
ceased? The  next  Inquiry  is,  was  the  killing 
done  deliberately,  and  with  premeditation? 
By  'deliberately'  and  'premeditation,"  howev- 
er, the  law  does  not  mean  that  any  partic- 
ular length  of  time  need  intervene  between 
the  formation  of  the  purpose  to  kill  and  its 
execution.  It  is  not  necessary  that  the  de- 
liberation and  premeditation  should  contin- 
ne  for  a  day  or  an  hour  or  a  mlnutei  It  is 
enough  that  the  design  to  kill  be  fully  and 
clearly  conceived  in  the  mind,  and  purposely 


and  deliberately  executed."    Counsel  aaserts 
that  this  definition  was  adopted  from    the 
opinion  of  this  court  in  the  Donnelly  Oase^ 
the  decision  of  which  in  the  Supreme  Court 
is  reported  under  the  title  Donnelly  v.  State. 
26  N.  J.  Law,  46S,  and  In  this  court  under 
the  same  title  In  26  N.  J.  Law,  601.    It  is 
claimed  that  the  definition  given  in  the  Don- 
nelly Oase  has  been  overruled  or  explained 
in   this  court,  so  as  to  Indicate  the  error 
which  is  now  alleged.    The  case  In  this  court 
thus  referred  to  is  State  v.  BonofigUo,  67  N. 
J.  Law.  239,  52  Ati.  712,  64  AQ.  09,  91  Ana. 
St  Bep.  423.    But  in  that  case  the  criticfsm 
of  this  court  was  directed  to  the  opinion  pro- 
nounced by  Chief  Justice  Green  in  the  Don- 
nelly Oase  to  the  efl^ect  that  proof  of  a  spe- 
cific intent  to  take  life  would  be  proof,  un- 
der our  statute,  of  a  willful,  deliberate,  and 
premeditated  killing,  and  therefore  of  mor- 
der  in  the  first  degree.    It  was  pointed  out 
that  this  part  of  the  chief  Justice's  opinion 
was  not  expressly,  or  even  impliedly,    ap- 
proved by  this  court  in  the  Donnelly  Case; 
and  it  is  to  be  noted  that  the  presiding  Judge 
in  the  case  now  before  ns  did  not  Include 
in  his  charge  the  expression  which  was  tbus 
criticised.    He  did,  however,  charge  In  the 
terms  approved  in  the  Donnelly  Oase  in  this 
court  which  were  not  modified  by  the  opin- 
ion in  the  BonofigUo  Case.    In  the  latter  case 
this  court  did  not  Intend  to  cast  doubt  on 
the  propriety  of  the  charge  in  the  Donnelly 
Case  so  far  as  it  was  approved  in  tliis  court. 
The  quotation  In  the  opinion  from  People 
T.  Majone,  91  N.  Y.  211,  to  the  efTect  tiiat  to 
constitnte  murder  In  the  first  degree,  a  de- 
sign to  kill  must  precede  the  killing  by  an 
appreciable  space  of  time,  was  not  designed 
to   Indicate   that   the   careful    definition   of 
murder  in  the  first  degree  approved  In  the 
Donnelly  Case  was  defective  with  respect 
to  the  time  required  for  deliberation  and 
premeditation,  but  rather  to  express  the  im- 
portance of  that  part  of  the  definition  which 
required  that  the  design  to  kill  must  be  fully 
and   clearly   conceived,  and   purposely   and 
deliberately    executed.     The   conception    of 
such  a  design  and  its  deliberate  execution 
necessarily  takes  some  appreciable  time.    It 
was  in  this  language  that  the  charge  before 
ns  was  framed,  and  I  deem  it  unobjection- 
able.   Time  sufllcient  to   fully  and   clearly 
conceive  the  design  to  kill,  and  purposely 
and  deliberately  execute  it  satisfies  our  stat- 
ute;   and  this  assignment  of  error  cannot 
prevail. 

The  fourth  assignment  of  error,  which  is 
the  last  relied  on,  is  based  iq>on  the  fifth, 
sixth,  and  seventh  requests  to  charge,  all  of 
which  were  refused.  Counsel  abandons  as 
untenable  any  objection  founded  upon  the 
sixth  request  The  other  objections  relate  to 
the  failure  of  the  trial  Judge  to  charge  as 
requested  on  the  subject  of  reasonable  doubt 
A  trial  court  is  not  bound  to  charge  in  the 
language  of  requests  presented,  if  it  has  al- 
ready charged  snffldently  and  onobjection- 
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ably  upon  tbe  subject  We  think  the  trial 
court  charged  the  law  on  this  subject  cor- 
rectly, and  that  there  was  no  error  In  re- 
fusing the  requests  for  a  further  charge  on 
the  same  subject. 

On  tbe  whole  case  no  legal  error  la  found 
pointed  out  by  the  assignments  In  error, 
and  no  manifest  wrong  appears  to  have  been 
done  to  plalntUf  in  error  entitling  him  to  re- 
lief or  reversal.  The  Judgment  must  there- 
fore be  affirmed. 


(S  R.  I.  106) 

MTTLLIDN  t.  McKBON. 
(Supreme  Court  of  Rhode  Island.    July  8, 1908.) 

■WILIiS— TJKDUB  INFLUBNCB— BVIDBNCB. 
1.  The  evidence  in  a  case  where  testator, 
having  a  son,  with  whom  he  was  on  Kood 
terms,  rave  all  his  property  to  a  woman  whom 
he  had  known  but  a  week,  during  which  he  was 
mider  the  influence  of  and  weakened  by  drink, 
held,  in  view  of  tbe  showing  as  to  nndue  in- 
fluence, insufficient  to  sustain  a  verdict  sustain^ 
ing  the  wilL 

Proceedings  by  Margaret  McKeon,  execu- 
trix, for  probate  of  the  will  of  William  H. 
Mullen,  deceased.  On  verdict  sustaining  tbe 
will,  WllUam  J.  Mullen  petitions  for  a  new 
trial.    Petition  granted. 

Argued  before  STINESS,  0.  J.,  and  TIL- 
LINaHAST  and  DOUGLAS.  33. 

John  W.  Hogan  and  Philip  S.  Knauer,  for 
appellant    P.  H.  Mulholland,  for  appellee. 

TILLINGHAST,  J.  The  question  present- 
ed for  our  determination  In  this  case  Is  wheth- 
er the  verdict  of  the  Jury,  whereby  an  in- 
strument In  writing  purporting  to  be  the 
last  win  and  testament  of  William  H.  Mullen 
was  found  to  be  his  will,  Is  against  the  evi- 
dence. The  substantial  facts  In  the  case. 
In  so  far  as  they  are  material  to  our  deci- 
sion, are  as  follows:  For  about  two  weeks 
prior  to  the  fatal  Illness,  which  very  speedily 
resnlted  In  his  death,  the  testator  had  been 
In  a  continued  state  of  Intoxication.  For  sev- 
eral months  previous,  and  up  to  within  a 
week  of  his  death,  he  had  been  lodging  at 
No.  89  North  Main  street  with  one  Lewellyn 
Jones,  who  kept  a  lodging  house  there.  For 
a  week  before  leaving  this  place  he  had  been 
continually  intoxicated.  While  in  this  con- 
dition, a  woman,  whom  he  introduced  to  Mr. 
.Tones  as  his  "female  friend,"  and  who,  It  is 
not  denied.  Is  tbe  Margaret  McKeon  named 
In  the  will  as  sole  legatee  and  executrix,  ac- 
companied him  to  his  lodging  place  afore- 
said, where  she  superintended  tbe  packing  of 
his  trunk,  and  took  him  away  with  her.  He 
was  BO  dnmk  at  the  time  that  he  conld  not 
pack  his  things,  and,  while  she  was  doing 
this  for  him  he  was  crying,  whining,  and  la- 
menting over  his  condition,  and  evidently  had 
but  little  control  over  himself,  either  physic- 
ally or  mentally,  but  simply  acted  at  the  beck 
or  suggestion  of  this  woman.  He  gave  no 
reason  for  leaving  the  place.  He  was  in  a 
«iMidltion  at  that  time  to  be  easily  influenced. 


and  was  evidently  wholly  under  her  control. 
Mrs.  McKeon  was  seen  in  his  company  sev- 
eral times  during  this  last  spree  of  his,  and 
on  Saturday,  May  31,  1902,  they  were  to- 
gether In  the  Board  of  Trade  Building  to  see 
a  Mr.  De  Wolf,  who  was  a  chum  of  Mr. 
Mullen,  to  get  him  to  assist  In  getting  Mul- 
len's money  out  of  tbe  savings  bank.  This 
was  the  same  day  that  the  testator  left  his 
lodging  house,  as  aforesaid.  De  Wolf  saw 
the  condition  that  Mullen  was  In,  and  notified 
the  treasurer  of  the  savings  bank  not  to  let 
him  have  his  money.  Mullen  made  several 
subsequent  attempts  to  get  his  money  through 
De  Wolf,  but  the  latter  put  him  off,  and 
kindly  kept  falm  from  drawing  It  Mullen's 
condition  at  these  times  Is  Illustrated  by  the 
fcJlowing  testimony  of  De  Wolf:  "Q.  Did 
he  have  any  crying  spells?  A.  Yes;  he  would 
come  In  and  go  Into  the  back  room  In  tbe 
basement,  or  Into  the  fireroom,  and  sit  down 
and  cry  like  a  child,  and  say,  'My  Ood,  Lou,, 
what  win  I  do?'  And  he  seemed  to  worry 
about  his  boy.  He  wanted  to  get  clear  of 
this  lady  and  go  away.  •  •  •  Q.  What 
do  you  know  about  his  relations  between 
himself  and  his  son?  A.  His  sole  talk  when 
we  were  alone  was  about  his  boy.  Q.  What 
would  he  say?  A.  He  would  tell  about  how 
good  a  boy  he  was,  and  how  he  bad  helped 
him  along,  and  how  it  was  be  was  so  good 
a  boy.  •  •  •  Q.  Have  you  heard  Mr. 
Mullen  say  anything  about  bis  estate— what 
he  Intended  to  do  with  It?  A.  He  told  me 
that  he  had  enough  to  bury  him  decently, 
and  that  he  wanted  the  boy,  Billy,  to  have 
the  balance."  On  Tuesday  evening,  June  4th, 
Mullen  was  found,  with  all  his  belongings.  In 
Mrs.  McKeon's  house,  where  he  was  shortly 
afterwards  taken  violently  sick  with  pneo- 
monia,  and  where  he  died  early  on  the  fol- 
lowing Sunday  morning.  On  the  7th  day  of 
June  Mrs.  McKeon  sent  for  Patrick  H.  Mul- 
holland, Esq.,  a  lawyer  of  this  bar,  to  come 
to  the  house  for  the  purpose  of  drawing  a 
will  for  Mr.  Mullen.  In  response  to  this  call 
Mr.  Mulholland  went  to  the  bouse,  and  after 
a  few  minutes'  conversation  with  Mullen,  who 
was  very  sick  In  bed,  the  latter  said  to  the 
lawyer,  "I  want  h»  to  have  all  Pve  got" 
He  referred  to  Mrs.  McKeon,  who  was  then 
In  tbe  room.  He  also  spoke  In  relation  to  a 
small  deposit  that  was  in  the  bank,  and  said 
he  would  like  to  have  It  arranged  so  that 
some  of  It  could  be  drawn  out  to  be  used  by 
hlnii  for  necessaries.  Mrs.  McKeon  then 
brought  In  the  bankbook,  and  the  attorney 
prepared  an  order  making  the  deposit  pay- 
able to  her,  to  which  order,  aft«r  an  Inef- 
fectual attempt  on  the  part  of  deceased  to 
sign  his  name.  It  was  written  for  him,  and 
he  made  his  mark.  After  the  will  was 
drawn,  Mrs.  McKeon  went  out  and  procur- 
ed a  neighbor,  Mrs.  Hayden,  as  one  of  the 
witnesses.  The  will  was  signed  by  the  tes- 
tator making  his  mark,  and  was  vritnessed 
by  Mr.  Mulholland  and  Mrs.  Hayden.  By 
the  terms  of  the  wUl  all  of  the  property  of 
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the  testator  was  devlaed  and  bequeathed  to 
.her,  and  she  was  made  executrix  of  the  -will, 
without  being  required  to  file  a  bond  or  re- 
turn an  inventory.  At  the  time  of  the  malc- 
Ing  of  the  will  the  testator  had  a  wife  and 
an  adult  son  living,  but  he  did  not  mention 
either  of  them  in  his  will,  nor  did  the  lawyer 
who  drew  the  will  know  of  their  existence, 
or  that  the  deceased  was  a  married  man. 
On  the  contrary,  be  testifies  that  he  sup- 
posed the  deceased  was  a  single  man.  The 
testator  had  not  lived  with  his  wife  for 
many  years,  but  he  was  on  the  best  of  terms 
with  his  son. 

The  testator  had  been  committed  to  the 
state  workhouse  20  times  between  1883  and 
1895  as  a  common  drunkard,  and  he  had 
had  delirium  tremens  about  two-thirds  of  the 
time  between  those  dates.  This  disease,  ac- 
cording to  the  testimony  of  Dr.  George  F. 
Keene,  a  well-known  expert  upon  Insanity, 
and  the  superintendent  of  the  Insane  hos- 
pital at  the  state  institutions  for  about  20 
years,  "is  a  delirium  and  a  tremor.  Delirium 
is  the  mental  phase  of  it,  and  the  tremor  la 
the  physical,  and  it  is  produced  by  prolonged 
drinking."  In  answer  to  the  question  as  to 
what  symptoms  delirium  tremens  manifests, 
he  said:  "A  man  has  wild  dellria  and  hal- 
lucinations of  scene.  He  sees  and  hears 
things,  and  is  in  a  state  of  fear  of  every- 
thing about  him,  and  shakes;  and  In  this 
case,  the  last  time  I-  saw  him,  he  had  an  at- 
tack of  pneumonia  and  was  very  seriously 
111,  BO  ill  we  didn't  think  be  would  live,  but 
he  recovered.  Q.  What  brought  on  the  pneu- 
monia? A.  The  result  of  alcohol.  Q.  What 
effect  does  it  have  upon  a  man's  mental  ca- 
pacity—an  attack  of  delirium  tremens?  A. 
A  man  is  incapable  of  continued  thought. 
His  memory  is  Interfered  with,  and  his  at- 
tention. There  is  no  attention  to  his  person, 
and  he  la  in  a  state  of  abject  fear.  Q.  Does 
the  occurrence  of  the  attacks  of  delirium  tre- 
mens affect  a  i>erson  so  as  to  make  him  more 
subject  to  the  effects  of  alcohol  as  they  go 
on?  A.  If  one  has  had  two  or  three  attacks 
of  delirium  tremens,  he  is  more  liable  to 
have  them  than  if  he  hadn't  had  them.  Q. 
If  he  were  suffering  from  alcoholism  and  de- 
lirium tremens,  would  he  be  capable  of 
transacting  business?  A.  He  would  not.  Q. 
How  would  he  be  as  to  being  influenced  by 
another  person?  A.  I  should  say  he  would 
be  very  easily  influenced.  Q.  And  how 
would  lie  be  as  to  testamentary  capacity? 
A.  It  would  be  impaired.  Q.  Did  you  see 
him  after  the  period  he  left  your  place,  and 
after  he  had  reformed?  A.  Yes,  I  used  to 
see  him  quite  frequently.  He  used  to  come 
up  and  speak  to  me  on  the  street,  and  we 
all  considered  It -a  very  remarkable  case  of 
reform.  I  think  what  caused  his  reform 
was  the  nearness  to  death  to  which  he  came 
in  1894.  I  had  a  talk  with  him,  and  told 
him  that  he  never  would  go  through  such  a 
condition  as  that  again.  •  •  •  Q.  What 
are  these  crying  spell»-;whftt  d«  they  indi- 


cate after  a  man  has  been  drinking?  A.  Un- 
due stimulation  of  the  emotions,  and  always 
a  symptom  of  mental  weakness.  Q.  lou 
have  heard  Mr.  Mullen's  condition  describ- 
ed here  by  the  witnesses  when  he  was  un- 
der the  influence  oC  liquor  and  was  mentally 
and  physically  weak,  and  from  what  yoa 
have  seen  of  the  man  and  knew  of  him. 
what  would  you  say  as  to  his  mental  condi- 
tion, at  such  times,  as  to  being  subject  to  be 
influenced  by  others?  A.  Knowing  the  man 
as  I  Imew  him,  and  having  seen  him  as  I 
saw  him  up  to  1895,  I  should  say  if  he  was 
under  the  influence  of  liquor  he  was  in  no 
condition  to  transact  business,  and  would  be 
easily  influenced.  He  was  always  very 
easily  influenced,  and  would  do  anything  I 
wanted  him  to  at  the  Institution.  Q.  If  the 
evidence  in  this  case  showed  that  he  had  an 
only  son,  with  whom  he  was  on  good  tenna, 
and  he  left  all  of  his  estate,  small  as  It  was. 
to  a  woman  with  whom  he  had  boarded  only 
a  week  at  the  time,  and  while  he  was  in  a 
condition  as  it  has  been  stated,  what  would 
you  say  as  to  his  mental  capacity  from  the 
testamentary  standpoint?  A.  I  should  donbt 
his  testamentary  capacity,  certainly." 

The  testator's  son,  William  J.  Mullen,  waa 
not  nodfled  of  his  father's  illness,  although 
the  latter  well  knew  where  he  resided.  After 
learning  from  an  outside  source  of  bis  fa- 
ther's death,  the  son  went  to  Mrs.  McKeon's 
house,  and  saw  the  body,  and  asked  Mrs. 
McKeon  If  his  father  did  not  offer  to  send 
for  him,  to  which  she  replied:  "Zes,  but  I 
didn't  know  what  part  of  Attleboro  you  lived 
in.  Q.  Did  she  say  when  he  told  her  to 
send  for  you?  A.  I  think  either  Thursday 
or  Friday."  The  testator  and  his  son  had 
always  been  on  the  best  of  tenna,  and  the 
former  had  frequently  told  his  son  that,  if 
anything  bapp^ied  to  him,  there  was  $500 
going  to  the  son,  and  that  he  (the  father)  had 
enough  in  the  bank  to  bury  him  with.  Mrs. 
MeKeon  did  not  mention  the  matter  at  the 
will  or  the  bankbook  to  the  son.  At  the 
trial  of  the  case  Mrs.  McKeon  did  not  appear 
as  a  witness. 

In  view  of  the  foi^egoing  statements  of 
fact  and  testimony,  two  things  plainly  ap- 
pear. And  the  first  thing  which  thus  ap- 
pears is  that  the  will  in  question  was  a  very 
unnatural  one,  and  was  also  contrary  to  the 
testator's  r^eatedly  expressed  intentions. 
His  sou  was  the  natural  object  of  his  bounty, 
and,  in  the  absence  of  any  proof  or  explana- 
tion to  the  contrary.  It  is  to  be  inferred  that, 
if  he  had  been  in  the  possession  of  his  facul- 
ties, and  in'  the  exercise  of  his  own  free  will 
and  choice,  he  would  have  bestowed  his  prop- 
erty upon  his  son,  instead  of  giving  it  with- 
out reserve  or  qualification  to  one  who  had 
no  claim  upon  his  boimty,  and  who,  so  far 
as  appears,  was  practically  a  stranger  to  him 
up  to  within  about  a  week  of  bis  deatli. 
And  that  be  was  in  his  right  mind,  and  sot 
under  the  Influence  or  control  of  another, 
when  be  thus  disregarded  every  feeling  of 
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natural  affection  and  duty.  Is  a  proposition 
so  \mrea8ouable,  and  so  obnoxious  to  our 
sense  of  right  and  duty,  that  we  cannot  ac- 
cept  it  as  true  under  the  evidence  In  this 
case.  "Where  the  will  is  unreasonable  In  Its 
provisions,  and  Inconsistent  -with  the  duties 
of  the  testator  with  reference  to  his  property 
and  family,  or  what  the  civilians  denominat- 
ed an  InoffidouB  statement,'  this  of  itself," 
says  Mr.  Redfield  (see  Bedf.  on  Wills,  part 
1,  515),  "will  Impose  upon  those  claiming  un- 
der the  instrument  the  ^lecessity  of  giving 
some  reasonable  explanation  of  the  imnatural 
character  of  the  will,  or  at  least  of  showing 
that  its  character  is  not  the  offspring  of  men- 
tal defect,  obliquity,  or  i>erversion."  See 
Clark  V.  Fisher,  1  Paige,  171,  19  Axn.  Dec. 
402.  The  rale  upon  this  subject  is  very 
carefully  defined  by  C!hief  Justice  Buchanan 
in  Davis  V.  Calvert,  5  Gill  &  J.  302,  25  Am. 
Dec.  282,  thus:  "A  testator  should  enjoy 
full  Ubertsr  and  freedom  in  the  making  of  his 
will,  and  possess  the  power  to  withstand  all 
contradiction  and  control.  That  degree, 
therefore,  of  importunity  or  undue  influence, 
which  deprives  a  testator  of  his  free  agency, 
which  Is  Boch  as  he  Is  too  weak  to  resist, 
and  will  render  the  instrument  not  his  free 
and  unconstrained  act,  is  sufficient  to  Invali- 
date It" 

The  second  thing  which  plainly  appears  Is 
that  there  must  have  been  undue  inflnence 
exerted  upon  the  testator  to  cause  him  to 
make  such  a  will.  The  circumstances  of  Its 
execution,  taken  in  connection  with  the  si- 
lence of  the  sole  beneficiary  thereunder  at 
the  trial,  are  wholly  inconsistent  with  any 
other  hypothesis  than'  the  existence  of  such 
undue  influence.  And  that  the  testator  was 
under  the  control  of  Mrs.  McKeon  in  the 
making  of  this  will  is  so  apparent  from  the 
evidence  produced  as  to  leave  little  room  for 
cloabt  as  to  the  existence  and  potency  of 
such  controL  It  is  true  that  there  is  no  pos- 
itive or  direct  testimony  to  this  effect,  nor 
should  we  ever  expect  to  find  any  in  a  case  of 
this  sort.  But  the  inference  to  this  effect 
being,  as  it  seems  to  us,  the  only  natural  and 
reasonable  one  which  can  be  drawn  from 
the  testimony  produced,  the  duty  of  the  Ju- 
ry was  to  find  accordingly.  In  Sears  y. 
Shafer,  6  N.  Y.  268,  the  court  said  that  undue 
Influence  will  be  inferred  from  the  nature  of 
the  transaction  alone  tn  some  cases;  In  oth- 
ers, from  the  nature  of  the  transaction  and 
the  exercise  of  occasional  or  feeble  influence. 
In  Sollwagen  t.  Bollwagen,  63  N.  Y.  519, 
Judge  Rapallo  says:  "Undue  influence  Is  not 
often  the  subject  of  direct  proof.  It  can  be 
shown-  by  all  the  facts  and  circumstances 
surrounding  the  testator,  the  nature  of  the 
will,  his  family  relations,  the  condition  of 
his  health  and  mind,  dependency  upon  and 
subjection  to  the  control  of  the  person  sup- 
posed to  have  wielded  the  Influence,  the  op- 
portunity and  disposition  of  the  person  to 
wield  it,  and  the  acts  and  declarations  of 
sach  person."    Numerous  authoritieB  are  cit- 


ed by  Judge  Rapallo  In  support  of  the  jiosl- 
tlon  thus  taken.  In  Tyler  v.  Gardiner,  35 
N.  Y.  569,  Judge  Porter  says:  "It  Is  no  suf- 
ficient answer  to  the  presumption  of  undue 
Influence,  which  results  from  undisputed 
facts,  that  the  testator  was  aware  of  th^ 
contents  of  the  instrument,  and  assented  to 
all  its  provisions.  This  was  the  precise  pur- 
pose which  the  undue  Influence  was  employed 
to  accomplish."  Ahd  In  Huguenin  v.  Base- 
ley,  14  Ves.  273,  Lord  Eldon  says:  "The 
question  is  not  whether  she  knew  trhat  she 
was  doing,  bad  done,  or  proposed  to  do,  but 
how  the  Intention  was  produced."  See,  also. 
Van  Kleeck  v.  Phipps,  4  Redf.  Sur.  99;  Hay- 
dock's  Ex'rs  V.  Haydock,  33  N.  J.  Eq.  484; 
Wilson's  Appeal,  99  Fa.  545;  Gay  v.  Glllilan, 
92  Mo.  250,  6  S.  W.  7,  1  Am.  St  Hep.  712; 
Potter's  Appeal,  53  Mich.  106,  18  N.  W.  575; 
Fagan  v.  Dugan,  2  Bedf.  Sur.  841;  Burke  t. 
Nolan,  1  Dem.  Sur.  436;  Delafleld  v.  Parish, 
25  N.  Y.  95.  In  Dale  t.  Dale,  38  N.  J.  Eq. 
274,  it  Is  held  that  where  one  is  In  a  po- 
sition to  exercise  an  Improper  Influence  over 
the  testator,  and  the  will  is  unnatural  and 
In  his  favor,  the  burden  is  upon  such  per- 
son to  show  that  it  was  executed  without 
the  exercise  of  undue  Influence  by  him. 
See,  also,  dark  T.  Fisher,  at  page  174,  1 
Paige,  19  Am.  Dec  402,  and  Taylor  on  Evi- 
dence, i  160.  In  1  Jarman  on  Wills  (Ist  Ed.) 
p.  49,  the  author  says:  "In  cases  of  weak- 
ness of  mind  .arising  from  the  near  ap- 
proach of  death  strong  proof  is  required  that 
the  contents  of  the  will  were  known  to  the 
testator,  and  that  it  was  his  spontaneous 
act  A  suspicion  is  Justly  entertained  of  a 
will  conferring  large  benefits  on  the  person 
by  whom  or'  by  whose  agent  It  was  prepar- 
ed, or  of  a  vrlll  in  favor  of  a  medical  at- 
tendant in  whose  house  the  testator  resided." 
These  authorities,  and  many  others  which 
may  be  cited,  show  that  courts  look  with  a 
Jealous  eye  and  strong  disfavor  upon  wills 
which  are  made  under  such  suspicious  cir- 
cumstances as  was  the  one  before  ns,  and 
require  the  fullest  explanation  of  so  unnat- 
ural a  disposition  of  one's  estate.  Here  the 
undisputed  evidence  shows  that  Mis.  Mc- 
Keon Induced  the  deceased,  while  in  an  in- 
toxicated and  practically  helpless  condition, 
to  leave  his  lodgings,  which-  he  had  occupied 
tor  a  considerable  time,  and  which,  for 
aught  that  appears,  were  satisfactory  to  him, 
and  go  to  her  house;  that  she  obtained  pos- 
session of  his  bankbook,  and  was  present 
when  it  was  transferred  to  her  by  tbe  de- 
ceased, who  was  so  111  that  he  could  neither 
write  his  name  nor  hold  the  pen;  that  she 
took  charge  of  him  during  his  iUness;  that 
she .  sent  for  the  lawyer  to  draw  his  will, 
and  was  the  only  person  present  excepting 
the  lawyer,  when  it  was  drawn;  that  she  ob- 
tained a  witness  to  attest  It;  that  she  did 
not  inform  the  lawyer  that  the  testator  had 
a  wife  and  a)n,  who  were  then  living;  and 
that  she  gives  no  explanation  of  the' strange 
and  very  unnatural  conduct  of  the  deceased 
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In  giving  her  all  of  his  property,  or  of  her 
strange  conduct  in  taking  him  from  his  for- 
mer lodgings,  while  in  the  condition  afore- 
said, and  providing  a  place  for  him  in  her 
own  home.  These  things  are  so  inconsistent, 
not  only  with  propriety  of  conduct  on  her 
part,  but  also  with  honest  purpose,  that  the 
Inference  Is  well-nigh  conclusive  that  the 
testator  must  have  been  under  her  control, 
both  physically  and  mentally,  from  the  time 
when  she  thus  took  him  to  her  home  until 
the  time  of  his  death,  and  hence  that  the 
will  in  question  was  practically  her  will, 
and  not  his. 

In  view  of  these  facts,  we  think  that  the 
verdict  of  the  jury  was  clearly  against  the 
weight  of  the  evidence. 

We  do  not  wish  to  be  understood,  in  what 
we  have  thus  said,  as  casting  any  suspicion 
on  the  fidelity  or  fair  dealing  of  the  counsel 
who  drew  the  will.  "For,"  as  said  by  the 
court  In  Van  Kleeck  v.  Phlpps,  supra,  "what- 
ever undue  influence  has  been  exercised  over 
a  testator,  that  influence  has  taken  effect  be- 
fore the  instructions  to  prepare  the  will,  and 
has  been  carefully  kept  from  the  draftsman, 
with  the  knowledge  that,  if  exhibited  or  sug- 
gested to  him.  It  would  wholly  defeat  the  un- 
lawful purpose." 

The  verdict  Is  set  aside,  and  new  trial 
granted. 


(26  R.  I.  3t») 

MUNICIPAL  COURT  r.  WHALBT  «t  A 

(Supreme  Court  of  Rhode  Island.    ProTidence. 

June  27,  1908.) 

BXBCUTORS— JOINT  AND  SEVBRAI,  BOND— AC- 
TION BT  HXECUTOR  ON  THB  BOND      ■ 
FOR  ONE  EXECUTOR. 
1.  Where  two  executors  give  a  joint  and_8ev- 
eral  bond,  action  may  be  had  thereon  a'ga'inst 
one  of  them  and  the  sureties  for  the  benefit  of 
the  other,  who  is  also  a  legatee. 

Action  of  debt  by  the  municipal  court 
against  Albert  A.  Whaley  and  others  on  a 
bond.  Defendants  demur  to  the  declaration. 
Demurrer  overruled. 

Argued  before  8TINBSS,  O.  J.,  and  TIL- 
LINGHAST  and  DOUGLAS,  JJ. 

Irving  Champlin,  for  plaintiff.  Edwards  & 
Angell,  for  defendants. 

STINESS,  C.  J.  The  ground  of  the  demur- 
rer to  the  declaration  Is  that  Joseph  W. 
Smith,  for  whose  benefit  the  action  is  brought, 
was  a  coprlncipal  with  Henry  W.  Smith  on 
the  bond  In  suit,  and  a  coexecutor  with  said 
Henry  W.  Smith  on  the  estate  of  SheflJeld 
Smith;  that  said  action  Is  therefore  by  one 
of  the  principals  on  a  bond  against  the  sure- 
ties thereon,  to  recover  from  said  sureties 
for  the  default  of  his  coprlncipal,  and  is  not 
tnalntainable.    The  bond  is  joint  and  several. 

Pub.  St.  1882,  c.  184,  {  10,  in  force  at  the 
time  this  bond  was  given,  provided:  "Every 
executor  •  •  *  shall  give  bond,"  etc. 
Under  such  a  provision  we  understand  that  it 
bag  been  customary,  when  so  desired,  as  it 


would  be  allowable,  for  several  executors  to 
give  separate  bonds.  In  most  cases,  however, 
the  custom  has  been,  as  in  this  case,  for  Joint 
executors  to  give  joint  and  several  bonds. 

"On  a  joint  bond  all  the  obligors  must  be 
sued;  but  on  a  joint  and  several  bond  a  cred- 
itor may  sue  all  jointly  or  one  separately  for 
the  whole  amount  It  is  the  same  as  though 
all  had  given  a  joint  bond  and  each  a  sep- 
arate bond,  and  the  creditor  could  elect  on 
which  bond  he  woujd  sue."  Bouv.  Law  Diet 
tit  "Joint  and  Several";  2  Woemer's  Am. 
Law  of  Adm.  (2d  Ed.)  $  658;  3  Williama  on 
Exrs.  (Am.  Ed.)  R.  and  T.  243;  3  Redf.  on 
Wills  (2d  Ed.)  p.  282. 

The  defendant  claims  that  Joseph  W. 
Smith,  being  a  principal,  cannot  sue  the  rep- 
resentatives of  a  co-principal  or  a  surety,  be- 
cause he  himself  is  liable,  and  he  wonld  thus 
be  suing  for  his  own  default  As  stated  by 
Woemer,  snpra,  an  executor  was  not  required 
by  common  law  to  give  bond,  and  was  not 
liable  for  the  malfeasance  of  a  coexecutor, 
unless  he  had  concurred  in  it,  or  there  had 
been  a  joint  possession  of  the  estate  from 
which  it  could  be  Inferred  that  one  had 
yielded  to  the  control  of  another  who  had 
squandered  the  property.  Except  as  It  may 
be  modified  by  statute,  the  rule  in  tbis  coun- 
try is  the  same— that  one  executor  Is  not  lia- 
ble, as  such,  for  waste  committed  by  his  co- 
executor,  nor  for  assets  which  the  latter  re- 
ceived and  misapplied  without  the  knowledge 
and  consent  of  the  former.  By  force  of  mod- 
em statutes,  however,  this  rule  now  applies, 
practically,  to  liabilities  of  coexecutors  as  l)e- 
tween  themselves  or  on  accounting,  since  tiie 
requirement  of  a  bond  protects  legatees  and 
creditors.  There  can  be  no  question  that  on  a 
joint  bond  all  executors  would  be  Jointly  lia- 
ble, for  that  to  the  condition  of  the  bond. 
The  question,  therefore,  comes  upon  the  'dis- 
tinction between  a  joint  and  a  joint  and  sev- 
eral bond. 

"Having  said  that  upon  a  joint  bond  Qiere 
would  be  an  obvious  joint  liability.  It  fol- 
lows that  if  there  Is  only  the  same  liability 
on  a  joint  and  several  bond  there  is  no  dif- 
ference between  the  two.  Yet  there  Is  a 
well-recognized  distinction  between  them,  such 
as  we  have  already  pointed  out  If,  then,  by 
reason  of  the  several  obligation,  one  may  be 
sued  alone,  it  follows  that  either  party  may 
sue  the  other  in  a  distinct  right  As  several 
bonds,  the  sureties  are  sureties  severally  of 
each  executor,  as  they  might  be  on  separate 
bonds.  Only  in  this  way  can  effect  be  given 
to  the  provision  of  severalty  in  the  bonds. 
Most  of  the  cases  relied  on  by  the  defend- 
ant are  distinguishable  from  the  case  at  bar. 
Jeffries  V.  Lawson,  39  Miss.  7&1;  Jamison  v. 
LUlard,  80  Tenn.  698;  Brazier  v.  Clark,  5 
Pick.  96;  Boyd  v.  Boyd,  1  Watts,  365;  Clarke 
V.  State,  6  Gill  &  J.  288,  26  Am.  Dec.  576: 
Ames  V.  Armstrong,  106  Mass.  15;  and  Spar- 
hawk  V.  Buell's  Adm'r,  9  Vt  41— are  fre- 
quently cited  to  show  the  joint  liability  of 
coexecutors,  but  they  are  all  suits  of  legatees 
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or  creditors,  who  wlthont  question  can  hold 
them  Jointly  on  a  Joint  and  several  bond. 

The  real  plaintiff  in  the  case  at  bar  is  a 
legatee,  but  the  question  la  not  -whether  he 
could  sue  U  be  were  that  and  nothing  more, 
but  whether,  though  he  Is  a  legatee,  he  can 
sue^  being  also  a  coexecutor. 

Aside  from  the  cases  of  creditors  and  lega- 
tees dted  by  the  defendants,  in  which  courts 
have  spoken  of  the  Joint  liability  of  coexecn- 
tors  under  Joint  and  several  bonds,  and  others 
which  are  distinguishable  on  other  grounds, 
we  find  but  two  which  seem  to  support  the 
contention  that  in  no  event  can  one  execiitw 
sue  bis  coexecutor. 

In  Stephens  v.  Taylor,  62  Ala.  260,  the 
court  held  that  two  or  more  executors  enter- 
ing Into  a  Joint  and  several  bond  for  the  faith- 
ful performance  of  their  duties  are  liable  for 
the  acts  and  defaults  of  each  other,  unless 
the  bond  shows  that  they  did  not  intend  to 
become  bond  for  each  other's  defaults;  that 
the  sureties  to  such  a  bond  become  responsi- 
ble to  claimants  for  the  faithful  administra- 
tion of  the  estate  by  their  principals,  the  ex- 
ecutors, and  each  of  them,  and  the  principals, 
and  each  of  tbem,  com^  under  obligation  to 
hold  the  sureties  4iarmless  against  any  de- 
fault on  the  part  of  the  principals;  that  there 
are  the  duties  towards  one  another  tttat 
spring  out  of  the  relation  created  by  the  bond. 
This  states  very  plainly  the  position  taken  by 
the  defendants  hi  this  case. 

The  same  rule  is  held  in  Hoell  t.  Blancta- 
ard,  4  Desaus.  21,  with  the  addition  that  a 
coadministrator  cannot  hold  a  surety  for  de- 
fault by  another  administrator,  though  claim- 
ing In  a  different  right— exactly  the  case  be- 
fore us.  The  reasoning  of  the  court  is  that 
the  relation  between  a  principal  and  surety 
is  very  different  from  the  relation  between 
a  surety  and  creditor;  that  a  principal  is 
bound  to  stand  between  his  surety  and  the 
surety's  responsibility  in  that  character.  It 
is  to  be  noted,  however,  that  the  bond  ap- 
pears to  have  been  a  Joint,  and  not  Joint  and 
several,  as  In  Stephens  v.  Taylor.  As  a  Joint 
bond,  we  think  there  can  be  no  doubt  as  to 
the  doctrine  of  Hoell  v.  Blanchard,  but  it  does 
not  reach  the  point  of  this  case. 

Towne  y.  Ammldown,  20  Pick.  535,  was  a 
bill  by  a  surety  on  a  Joint  and  several  bond 
for  indemnity  from  the  heirs  of  a  deceased 
coexecutor  who  had  been  guilty  of  no  de- 
fault. Obviously,  it  was  held  that  the  heirs 
were  not  liable. 

In  Nana  y.  Oakley,  120  N.  Y.  84,  24  N.  H. 
306,  9  L.  R.  A.  223,  a  suit  was  brought  on  a 
Joint  and  several  bond  in  which  an  admin- 
istratrix had  Joined  with  a  coadministrator. 
The  latter  had  the  entire  management  of  the 
estate,  and  had  converted  to  his  own  use 
about  $4,000  belonging  to  the  estate.  The 
administratrix  was  also  the  sole  heir  and 
next  of  kin  of  the  Intestate.  Upon  her  death 
her  coadministrator  was  charged  by  the  sur- 
rogate with  the  amount,  and  ordered  to  pay 
it-   over    to    her    administrator.    Suit    was 


brought  against  the  coadministrator,  and 
execution  returned  unsatisfled,  whereupon 
the  action  was  brought  against  the  surety  on 
the  original  bond  by  the  administrator  of  the 
coadministratrtx  and  heir.  The  court  held 
that  he  was  entitled  to  recover.  Numerous 
authorltieB  are  reviewed  by  the  court,  and 
the  underlying  reasons  upon  which  the  deci- 
sion is  based  are  that  the  purpose  of  a  bond 
la  to  insure  the  discharge  of  the  duty  re- 
posed in  the  persons  appointed;  that  It  was 
not  intended  to  change  the  liability  or  rela- 
tion of  the  persons  appointed  from  that 
which  existed  independently  of  the  bond; 
and  that  Joint  administrators  are  liable  for 
Joint  acts  and  severally  liable  for  their  own 
acts. 

The  same  rule  has  been  applied  to  Joint 
and  several  notes.  In  Beecham  y.  Smith, 
E.  B.  &  E).  442,  it  was  held  that  a  maker  of 
a  Joint  and  several  note  who  was  one  of  the 
payees  could  sue  a  comaker  on  his  several 
promise.  Lord  Campbell,  0.  X,  said:  "The 
contract  sued  upon  is  the  several  contract  of 
the  defendant,  and  the  fact  that  there  is  also 
upon  the  same  Instrument  a  Joint  contract 
by  the  three  makers  Is  no  defense."  Cole- 
ridge, J.,  said:  "Practically  there  are  three 
promissory  notes  signed  by  three  different 
parties,  and  the  note  declared  on  Is  not  that 
signed  by  the  plaintiff,  but  that  signed  by 
the  defendant"  To  the  same  effect  is 
Faulkner  v.  Faulkner,  73  Mo.  327. 

In  State  v.  Wyant,  67  Ind.  25,  where  the 
statute  required  separate  bonds,  Uut  the  ad- 
ministrators executed  a  Joint  and  several 
bond,  the  court  construed  It  as  separate 
bonds,  and  sustained  a  suit  by  one  against 
the  otiier  administrator  and  sureties.  While 
the  case  is  largely  controlled  by  statute,  it 
Is  nevertheless  in  point  upon  the  question 
whether  an  administrator  can  sue  his  coad- 
ministrator on  his  several  obligation.  In 
Pringle  y.  Pringle,  130  Pa.  565,  18  Aa  1024. 
an  executor  was  allowed  to  sue,  as  an  indi 
vldual,  his  coexecutor,  who  had  received  al< 
the  assets,  for  a  debt  due  from  the  testator 
to  him.  It  was  not  a  suit  on  a  bond,  but  it 
is  in  point  to  show  that  an  executor  is  not, 
by  virtue  of  his  office,  debarred  of  a  per- 
sonal right. 

It  is  the  general  rule  that  one  executor,  on 
accounting,  is  not  held  by  the  acts  of  an- 
other, in  which  he  has  not  participated  or  as 
to  which  he  has  not  been  negligent  McKlm 
y.  Aulbach.  130  Mass.  481,  39  Am.  Rep.  470; 
WUson's  Ap.,  115  Pa.  95,  9  Atl.  473;  Pauld- 
ing y.  Sharkey,  88  N.  ¥.  432;  In  re  Adams, 
51  App.  Diy.  619,  64  N.  Y.  Supp.  691;  Hall 
y.  Darter,  8  Oa.  388;  Ormlston  v.  Olcott  84 
N.  Y.  839;  Sperbawk  y.  Buell's  Adm'r,  9  Vt 
41  (by  Redfleld);  Oaultney  y.  Nolan,  33  Miss. 
669. 

If  the  joint  execnton  are  not  liable  for  the 
devastavit  of  each  other,  we  see  no  satis- 
factory rtason  why  one  should  not  be  en- 
titled to  sue  for  bis  separate  and  personal 
claim. 
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The  defendant!  urge  u  a  reaami  fliat  the 
plaintiff  Is  thereby  suing  his  own  snretleB, 
whom  the  law  regards  with  peculiar  tender- 
ness. It  is  tnte  that  sureties  are,  and  shonld 
be,  protected  as  far  as  possible,  and  that  a 
principal  cannot  sue  his  sureties  for  his  own 
default.  Bat  if  a  several  bond  is  equivalent 
to  a  separate  bond  it  follows  that  In  a  sepa- 
rate suit  the  Bureties  are  those  of  the  coex- 
ecutor  pro  hac  vice,  and  that  they  are  not 
sued  by  the  plaintiff  as  his  sureties  or  for 
his  default  If,  also,  bonds  are  to  secure  the 
beneficiaries  of  an  estate,  there  is  no  Just 
reason  why  the  interest  of  a  beneficiary, 
who  happens  to  be  an  executor,  should  not 
be  protected,  as  well  as  others,  from  acts 
for  which  he  Is  not  chargeable.  It  is  said 
that  he  shonld  not  be  able  to  sue,  because, 
being  a  coexecutor,  he  has  the  duly  and  op- 
portunity to  know  what  is  done,  which  a 
mere  creditor  or  other  beneficiary  does  not 
have.  There  is  force  In  this  argument,  and 
a  court  should  bold  an  executor  to  clear 
proof  of  diligence  and  good  faith  on  his  part 
Still,  two  executors  cannot  always  have  pos- 
session of  money  at  the  same  time.  Sick- 
ness, absence,  or  other  canses  may  prevent 
one  from  having  constant  oversight;  and  in 
such  a  case  it  would  be  hard  law,  as  be- 
tween the  two,  to  deny  a  remedy  to  the  inno- 
cent against  the  guilty.  We  fall  to  see  why 
the  beneficiary  may  not  sue  the  executor  in 
default,  although,  by  virtue  of  the  bond, 
both  might  be  sued  by  a  creditor  or  legatee. 
Thus,  the  relation  of  executors  to  preserved 
between  themselves  and  as  to  creditors;  due 
effect  to  given  to  the  form  and  oblle;ation  of 
the  bond;  only  the  one  in  defbult  is  held  to 
answer;  and  the  rights  of  all  beneficiaries 
are  protected.  We  think  that  this  result  to 
best  sustained  in  reason  and  authority. 

The  demurrer  to  the  decUration  is  over- 
ruled. 


OS  a.  I.  298) 

PAOLINB  V.  J.  W.  BISHOP  CO. 

(Snpriame  Court  of  Bhode  Island.    June  27, 
1903.) 

MASTER  AND  BBRTANT— INJURIES  TO  SERV- 
ANT—MECHANICAL DBVICB3-FAILURE  TO 
PROTIDB  —  IGNORANT  SERVANT  —  OBVIOUS 
DANGBRS-WARNINO. 

1.  Where  849  beams,  some  longer  and  some 
shorter  than  the  one  in  question,  were  safely 
raised  and  pat  in  place  in  a  buUdine  by  hand, 
and  only  one  rolled  over  and  fell  while  It  was 
being  raised,  and  caused  injury  to  plaintiff,  the 
owner  of  the  bailding  was  not  negligent  in 
failing  to  provide  mechanical  devices  for  rais- 
ing the  timbers. 

2.  In  an  action  for  injuries  to  an  Italian 
toborer  hf  the  fall  of  a  timber  he  was  assist- 
ing to  lift  into  place,  an  allegation  that  plain- 
tiff was  ignorant  of  the  danger  that  if  he  stood 
under  the  beam,  it  might  fall  from  Its  narrow 
support,  and  injure  him,  was  incredible. 

».  A  master  is  not  bound  to  warn  his  s«vant 
against  dangers  which  are  perfectly  obvious. 


I  ml 


Sm  Hsitsr  and  '8«rvaB^  vol.  M,  C«Dt  Dig. 


Action  by  Archangdo  Paollne  agalust  the 
J.  W.  Bishop  Company.  Verdict  for  plain- 
tiff, and  petition  for  a  new  trial.    Granted. 

Argued  before  8TINBSS,  a  J.,  «nd  TIL- 
LINGHAST  and  DOUGIiAS.  JJ. 

Matteeota  &  Healey  and. George  T.  liaxsh, 
for  plaintiff.  Walter  B.  Vincent,  for  defend- 
ant. 

DOUGLAS,  2.  The  plaintiff  In  thto  case, 
an  Italian,  Ig^norant  of  the  English  language, 
was  employed  by  the  defendant  as  a  laborer. 
For  some  three  or  four  weeks  he  had  been 
at  work  excavating  a  cellar,  and  bad  never 
done  any  other  work  for  the  defendant  On 
the  day  of  the  accident  he  was  called  upon, 
together  with  others,  to  lift  an.d  place  In  po- 
sition, as  a  floor  beam,  a  hard  pine  timber, 
12  Inches  square  and  between  23  and  30  feet 
long.  They  had  proceeded  so  far  in  lifting 
the  beam  that  one  end  of  it  rested  npon  a 
staging  built  against  the  outer  wall  of  the 
structure,  and  the  other  end  lapped  npon 
the  end  of  a  Similar  beam  supported  by  a 
brick  pier.  It  was  desired  next  to  place  the 
beam  In  such  position  that  the  outer  end 
should  be  inserted  In  tb%  wall,  and  tbe  in- 
a«e  end  should  rest  npon  the  pier  against 
the  end  of  the  other  beam.  To  accomplish 
this,  the  outer  end  of  the  beam  bad  to  be 
raised,  and  the  whole  beam  brought  forward 
In  the  direction  of  its  length,  and  the  other 
end  dropped  npon  the  head  of  the  pier. 
Twelve  men  and  a  boss  were  assigned  to 
place  the  beam  In  position.  The  plaintiff 
and  three  others  of  the  twelve  were  station- 
ed at  tbe  Inner  end,  near  the  plw,  and  stcod 
npon  timbers  vrblch  elevated  them  from  the 
ground  so  that  two  of  them  could  reach  the 
timber  in  question  for  the  purpose  of  guid- 
ing It  into  place.  The  other  two  of  the 
group  seem  not  to  have  had  anything  to  do 
after  the  Inner  end  had  been  elevated  npon 
the  "pier.  The  other  eight  men  stood  on  the 
platform  or  staging  on  which  the  outer  end 
of  the  timber  rested.  As  the  eight  men  lift- 
ed their  end  of  the  timber  and  had  It  about 
as  high  as  their  knees.  It  rolled  over  side- 
ways, which  dislodged  the  other  end  from 
the  pier;  and  as  It  fell  It  struck  the  plaintiff, 
and  broke  hto  leg,  so  that  it  became  neces- 
sary to  amputate  It  Just  'above  the  ankle. 

The  declaration  is  In  three  counts.  In  the 
first  It  to  alleged  that  the  injury  was  canaed 
by  the  negligence  of  the  defendant  in  not 
providing  stagings,  Jacks,  derricks,  or  simi- 
lar mechanical  devices  for  ratolng  and 
placing  the  timber.  In  the  second  the  wrong 
to  alleged  to  have  been  the  directing  the 
plaintiff.  Who  was  ignorant  that  a  beam  sup- 
ported on  a  narrow  pier.  If  slightiy  mis- 
placed, was  likely  to  fall  and  Injure  him, 
to  work  near  such  a  beam  without  notice  of 
tbe  danger  to  him  In  case  it  should  fall.  In 
the  third  the  negligence  to  alleged  to  have 
been  in  patting  the  plaintiff  under  the  orders 
Of  an  incompetent  boaa,  who  changed,  or  dt 
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rected  the  change  of,  the  position  of  the 
beam  bo  as  to  cause  it  to  fall  upon  him.  The 
jury  found  for  the  plaintiff  generally,  with 
>a  special  finding  that  the  men.  In  lifting  the 
end  of  the  beam  for  the  purpose  of  placing 
It  in  the  wall,  did  not  negligently  allow  the 
beam  to  tarn,  canslng  the  displacement  and 
fall  of  the  opposite  end,  which  was  supported 
by  the  brick  pier.  The  defendant  prays  for 
a  new  trial  on  the  grounds:  First,  that  the 
general  rerdlct  Is  against  the  evidence;  sec- 
ond, that  the  special  finding  is  against  the 
evidence;  third,  that  the  cbxat  erred  In  its 
charge  to  the  jury. 

The  third  ground  does  not  specify  the  er- 
ror complained  of,  and  cannot  be  consid- 
ered. 

The  first  and  second  grounds  must  be  sus- 
tained. The  fact  stated  in  the  first  count, 
that  no  mechanical  devices  were  employed, 
la  nndispnted,  bnt  the  evidence  la  over- 
whelming that  these  beams  conld  safely  be 
raised  and  adjusted  by  hand.  There  were 
350  of  them  to  be  placed  in  this  building. 
Some  were  placed  before  and  others  after 
the  accident  While  it  appeared  that  these 
beams  could  have  been  placed  by  means  of 
various  mechanical  devices.  It  also  appears 
that  S49  of  them,  some  longer  and  some 
shorter,  but  all  generally  like  the  one  which 
fell,  were  placed  safely  in  position  by  the 
hands  of  these  laborers  and  their  associates. 
It  is  very  certain  that  what  was  done  safely 
8tf  times  could  have  been  done  once  more 
if  they  had  exercised  equal  care.  In  rais- 
ing the  timber,  if  the  men  employed  lost 
control  of  it,  so  that  It  rolled  and  fell,  un- 
less this  was  caused  by  accident— of  which 
there  la  no  evidence— it  must  have  been  from 
such  failure  to  act  In  concert  as  constituted 
negligence  or  carelessness.  This  neglect  on 
their  part  to  nse  their  hands  properly,  not 
the  neglect  of  the  employer  to  furnish  other 
Instruments,  was  the  proximate  and  only 
cause  of  the  accident. 

The  allegation  of  the  second  count— that 
the  plaintiff  was  Ignorant  of  the  danger  of 
assisting  in  lifting  a  heavy  beam,  and  par- 
ticularly of  the  danger  that,  if  he  stood  un- 
der the  beam,  it  might  fall  from  Its  narrow 
sapxKirt  and  hurt  him,  is  incredible.  The 
lifting  of  a  timber  in  the  way  described  ,ln 
tbls  case  is  a  task  requiring  no  more  skill 
than  an  ordinary  laborer  possesses.  The 
task  was  not  different  In  grade  from  the 
employment  of  picking  up  or  shoveling  dirt 
in  an  excavation  and  wheeling  a  barrow. 
Sather  employment  requires  a  knowledge  of 
the  action  of  gravity  on  solid  bodies.  It  Is 
the  same  elementary  knowledge  which  a 
child  acquires  In  building  blockhouses. 
There  were  no  special  dangers  In  the  task 
which  were  not  obvious  to  any  ordinary  per- 
son, whether  he  understood  the  English  lan- 
guage or  not  If  he  accepted  the  assign- 
ment he  assumed  the  obvious  risk. 

There  Is  no  evidence  tO'  support  the  third 
count  either  directly  or  indirectly. 
06A.— iS 


The  cases  dted  by  the  plaintiff's  counsel 
have  no  bearing  upon  the  questions  of  fact 
on  which  this  case  turns.  Most  of  them  are 
reviewed  In  the  opinion  in  Mayott  v.  Nor- 
cross,  24  B.  I.  187,  52  Atl.  894,  and  require 
no  further  comment  here.  It  Is  undoubted- 
ly the  duty  of  the  master  to  furnish  the  serv- 
ant with  suitable  appliances  for  his  work 
when  he  furnishes  any;  but  in  this  case  no 
machinery  was  used,  and,  as  we  have  seen, 
the  work  could  have  been  done  very  well  by 
hand. 

It  is  the  dnty  of  the  master  to  warn  the 
employ^  of  any  dangers  in  the  task  Imposed 
upon  him,  or  In  the  place  where  be  is  set 
to  work,  which  are  not  obvious  to  the  em- 
ploye's senses;  but  in  this  case  there  was  no 
hidden  danger. 

It  is  the  master's  duty  to  employ  a  8ufi3- 
dent  number  of  men,  where  numbers  are  re- 
quired to  act  in  concert  and  an  accident  may 
occur  from  a  deficiency  of  strength;  but  the 
neglect  of  this  .duty  Is  not  charged  in  this 
declaration,  and  It  appears  in  evidence  that 
the  number  employed  in  this  work  had  rais- 
ed the  beam  from  the  ground  to  the  height 
of  the  pier  and  the  platform,  and  that  two 
of  these  were  not  wanted  In  the  further 
movement  which  was  in  progress  when  the 
accident  occurred.  It  would  be  difficult  to 
convince  any  sensible  person  that  ten  men 
were  not  enough  to  handle  the  beam,  as  they 
attempted  to  do. 

We  find,  therefore,  that  the  verdicts,  gen- 
eral and  special,  are  against  the  evidence, 
and  a  new  trial  Is  granted. 


(15  B.  I.  »7) 
DAWIiBT  T.  WILCOX. 
(Snpremd  Cktnrt  of  Rhode  Island.    Jane  27, 

1903.) 
ORtUINAL  I<AW-IUPai30MMBIMT— PtBAS. 
1.  Gen.    Laws  1896,  c.   285,   S  39,   provides 
that  any  person  liable  to  be  imprisoned  on  con- 
viction in  any  county  of  any  criminal  offense 
not   punishable  by   Imprisonment  in   the   state 

Srison.  the  punishment  for  which  is  a  fine  not 
!sa  than  $o,  or  a  term  of  imprisonment  not 
less  than  80  days,  or  both,  shall  be  imprisoned 
in  the  Jail  of  Uie  coonty  of  Providence;  and 
section  45  authorizes  the  common  pleas  division 
of  the  Supreme  Court  to  sentence  any  person 
who  may  be  convicted  before  them  of  an  of- 
fense punishable  by  imprisonment  in  any  Jail,  to 
be  imprisoned  in  tiie  Jail  of  any  county.  Held-, 
that  such  sections  authorized  a  person  convict- 
ed of  illegally  selling  liquor  In  Washington 
county,  under  Gen.  Laws  1896,  c.  102^  i  21, 
providing  a  punishment  of  $20  fine  and  unpris- 
onment  in  the  connty  Jail  for  10  days,  to  be 
imprisoned  in  the  connty  Jail  of  Providence 
county. 

Habeas  corpus  by  the  state,  on  petition  qt 
Albert  J.  Dawley,  Jr.,  against  Andrew  D. 
Wilcox,  as  keeper  of  the  Providence  county 
Jail.    Petition  denied. 

Argued  before  STINB8S,  0.  J.,  and  TIL- 
LINGHAST  and  DOUGLAS,  JJ. 

Clarence  A.  Aldrfcta,  for  petitioner.  George 
H.  Hnddy,  Jr.,  for  re^ondent 
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PER  ODRIAM.  This  Is  a  petition  for  ba- 
beas  corpus, '  brought  against  tbe  keeper  of 
the  Providence  county  Jail,  claiming  that  the 
petitioner  is  illegally  held  in  said  Jail,  because, 
having  been  convicted  of  illegal  sales  of  liq- 
uor In  Washington  county,  the  penalty  for 
which  (Gen.  Laws  1896,  c  102,  g  21)  Is,  "He 
shall  be  fined  twenty  dollars,  and  be  impris- 
oned In  the  county  Jail  ten  days,"  does  not 
authorize  a  sentence  to  the  Jail  of  another 
county. 

The  court  is  of  opinion  that  Gen.  Laws 
1806,  c.  285,  IS  89,  46,  expressly  authorize 
such  a  sentence. 


<!S  R.  I.  a8> 

SCANNEVIN  ft  POTTER  t.  CONSOLIDAT- 

ED  MINERAL  WATER  CO. 

(Supreme  Court  of  Rhode  Island.    July  8^ 

1903.) 

MECHANICS'  LIBNS— WIRINO  FOR  ELECTRIC 
LIGHT. 
1.  A  contractor,  who  furnishes  labor  and  ma- 
terial in  iuBtallmg  electric  wires,  conduits, 
switches,  etc.,  in  a  house  to  be  used  for  light- 
ing it,  is  entitled  to  a  mechanic's  lien  therefor 
under  Gen.  Laws  1896,  c.  206,  such  installation 
being  a  fixture,  and  part  of  the  freehold. 

Petition  by  Scannevin  &  Potter  against 
the  Oonsolldated  Mineral  Water  Company  for 
a  mechanic's  lien.    Granted. 

Argued  before  STIXESS,  a  J,  and  TIL- 
LING HAOT  and  DOUGLAS,  JJ. 

0.  M.  Lee,  for  petitioner.  Barney  &  Lee 
and  Van  Slyck  &  Mumford,  for  respondent 

FEB  CURIAM.  The  question  raised  by 
this  case  is  whether  a  contractor  who  fur- 
nishes labor  and  materials  In  Installing  elec- 
tric wires,  condiflts,  switches,  etc..  In  a 
bouse,  to  be  used  for  lighting  the  same.  Is 
entitled  to  a  lien  therefor  under  Chapter  206 
of  the  General  Laws  of  1896.  We  have  no 
hesitation  iu  answering  the  question  In  the 
affirmative.  The  materials  In  question  are 
annexed  to  the  structure,  become  a  part  of 
it,  and  are  intended  to  remain  there  until 
they  wear  out.  The  raw  materials  of  which 
the  lighting  Installation  Is  composed  lose 
their  character  as  yards  of  wire  and  indi- 
vidual articles  of  commerce,  and  become 
members  of  an  organized  system,  with  parts 
and  proportions  adapted  to  their  place  and 
service  in  the  building,  and  by  being  adapt- 
ed to  this  special  use  they  lose  their  value 
for  any  other.  It  has  been  so  held  In  Mul- 
hoUand  v.  T.  H.  Elec.  Co.,  66  Miss.  330,  « 
South.  211.  Under  the  statutes  in  Kansas, 
Missouri,  New  Jersey,  and  Oregon  a  system 
of  electric  poles  and  wtees  extending  from 
a  central  station  through  the  streets  has  been 
held  subject  to  a  mechanic's  lien  as  fixtures  <» 
appurtenances  of  the  station.  Southern  Elec. 
Sup.  Co.  v.  RoUo  Eaec.  Light  &  Power  Co., 
75  Mo.  App.  622;  Badger  Lumber  Co.  t.  Ma- 
rlon Water  Supply,  48  Kan.  182,  29  Pac.  476, 
IS  L.  R.  A.  652,  30  Am.  St.  Rep.  301;  Hughes 
T.  Lambertville  Elec.  Light,  Heat  &  Power 


Co.,  58  N.  J.  Eq.  435,  32  Atl.  (»:  Forbes  t. 
Willamette  FaUs  Elec.  Co.,  19  Or.  61,  23  Pac 
670,  20  Am.  St  Rep.  793.  We  might  hesitate 
to  adopt  these  decisions  under  our  statute, 
but  the  Interior  installation,  with  which  we 
are  concerned,  is  a  fixture,  and  part  of  the 
freehold,  in  the  strictest  sense. 


(S  B.  I.  2K) 

PROVIDENCE  COUNTY  8AV.  BANK  v. 

VADBAI8. 

(Supreme  Court  of  Rhode  Island.    Jane  27, 

1903.) 

BIU.S   AND    NOTES— JOINT    LIABILITT— DEATH 

OP  JOINT    CONTRACTOR— ACTION 

AGAINST  SURVIVOR. 

1.  Gen.  Laws  1896,  c.  233,  {  21,  providing 
that  a  plaintiff  may  join  in  the  same  action 
"all  or  any  persous.  severally  or  jointly  and 
serorally"  liable  on  °  a  note,  was  enacted  to 
enable  plaintiff  to  "join"  persons  liable  aev- 
erally  or  jointly  and  severally,  and  should  not 
be  construed  conversely  to  exclude  joint  parties^ 

2.  Gen.  Laws  1896,  c.  233,  {  17,  provides 
that  on  the  death  of  a  joint  contractor,  unless 
otherwise  specified  in  the  contract  his  represen- 
tative ma^  be  charged  as  if  the  contract  had 
been  several,  instead  of  joint.  Held,  that  wh»e 
a  husband  and  wife  were  jointly  liable  on  a  note 
sued  on,  and  the  wife  died  before  suit  brought 
the  holder  of  the  note  was  mtitled  to  sue  die 
husband  alone. 

Action  by  the  Providence  County  Savings 
Bank  against  Emanuel  Vadrals.  On  demur- 
rer to  defendant's  plea  of  defect  of  parties. 
Demurrer  sustained. 

Argued  before  STINESS,  a  J.,  and  DOUG- 
LAS and  DUBOIS,  JJ. 

John  A.  Tllllnghast,  for  plaintiff.  Thomas 
F.  Vance,  for  defendant 

STINESS,  a  J.  The  declaration  seta  out 
a  joint  note  by  the  defendant  and  bis  wife, 
and  the  fact  that  the  wife  died  about  5% 
years  before  this  action  was  brought  The 
defendant  files  a  special  plea,  setting  up  that, 
as  the  note  was  Joint,  no  action  can  be  main- 
tained against  the  defendant  separately.  Hie 
plaintiff  demurs  to  the  plea. 

Gen.  Laws  1896,  c.  233,  (  17,  provides  that 
on  the  death  of  a  joint  contractor,  unless  oth- 
erwise specified  in  the  contract  bis  repre- 
sentative may  be  charged  as  If  the  contract 
had  been  several,  instead  of  Joint  provided 
that  In  a  partnership  Its  assets  shall  be  first 
exhausted.  In  Pearce  v.  Cooke,  13  R.  I.  181 
the  court  said,  "The  statute  makes  the  debt 
the  several  debt  of  each  party,"  referring  to 
Gen.  St  1872,  c.  193,  §  30,  which  was  sab- 
stantlally  the  same.  The  plaintiff  relies  on 
Gen.  Laws  1896,  c.  233,  g  21,  which  provides 
that  a  plaintiff  may  Join  In  the  same  action 
"all  or  any  persons  severally  or  jointly  and 
severally  liable"  on  a  promissory  note,  etc. 
As  the  purpose  of  this  statute  was  to  en- 
able a  plalutiff  to  Join  persons  liable  sev- 
erally or  Jointly  and  severally,  we  do  not 
think  it  can  be  construed  conversely  to  ex- 

f  2.  Sae  BUls  and  Notes,  vol.  T,  Cent.  Die.  M  MM, 
143«;    ContnwU,  vol.  U,  Cent.  Dls.  i  787. 
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elude  joint  parties.  The  omission  of  a  Joint 
party  Is  covered  by  section  23,  which  provides 
that  no  action  shall  be  defeated  by  the  non- 
joinder of  parties,  but  that  new  parties  may 
be  summoned  in.  This  was  held  to  be  a  right 
of  a  defendant  In  National  Bank  t.  Galvin, 
20  R.  L  159,  3T  At).  811.  We  concur  In  the 
opinion  there  given  as  to  this  general  state- 
ment, but  the  decision  was  erroneous  In  or- 
dering in  the  other  party  when  the  action 
was  brought  against  an  executrix.  The  rule 
In  such  cases  is  stated  by  Gray,  C.  J.,  In 
New  Haven  &  N.  Co.  y.  Hayden,  119  Mass. 
361:  "At  common  law,  in  case  of  a  Joint 
contract.  If  one  of  the  Joint  contractors  died, 
an  action  at  law  could  not  be  brought  or  pros- 
ecuted against  his  executor  or  administrator, 
but  against  the  surviving  contractor  only; 
and  If  the  contract  was  several,  or  Joint  and 
several,  the  executor  or  administrator  of  one 
could  be  sued  In  a  separate  action,  but  not 
Jointly  with  the  survivors,  because  he  was  to 
■  be  charged  de  bonis  testatorls  and  they  de 
bonis  proprlls."  See,  also,  .15  Ency.  PI.  & 
Pr.  655.  The  statute  in  Massachusetts  was 
like  our  section  17,  and  it  was  held  that  ad- 
ministrators could  not  be  summoned  in,  but 
must  be  sued  separately.  The  action  cannot 
be  defeated  by  reason  of  nonjoinder,  and  In 
this  case  the  administrator  cannot  be  made  a 
party,  because  section  17  provides  for  a  sep- 
arate action  against  such  a  party. 

It  follows,  therefore,  that  the  action  was 
properly  brought  against  the  surviving  Joint 
contractor,  and  the  demurrer  to  the  plea  la 
sustained. 


(2S  B.  I.  326) 

KNOWLBS  ▼.  KNOWLES. 

(Supreme  Court  of  Rhode  Island.    July  IS, 
1903.) 

mOHWATB-PLATS— HSTABLISHMBNT  BT  LBO- 

ISLATDRE— ACCEPTANCE— NONUSKR— 

ADVERSE  POSSESSION. 

1.  The  General  Assembly  ordered  a  committee 
to  plat  land  owned  by  the  state.  The  certifi- 
cate of  the  surveyor  on  the  plat  stated  that  It 
was  a  draft  of,  among 'other  thingB,  a  highway, 
the  land  of  which  was  not  included  in  the  lots. 
The  report  of  the  committee  stated,  that  they 
had  laid  out  a  highway  to  a  pond  that  every 
lot  might  have  free  access  in  case  of  drought. 
Held,  that  such  statement  of  the  reason  there- 
for did  not  limit  the  meaning  of  the  word 
"highway"  so  as  to  make  it  a  private  way. 

2.  The  Legislature  may  establish  a  highway 
over  land  owned  by  the  state. 

3.  Where  the  legislature  established  a  high- 
way no  acceptance  is  necessary. 

4.  A  highway  does  not  cease  to  be  such  from 
nonnser  till  discontinued  by  the  proper  authori- 
ties. 

5.  A  highway  is  not  extinguished  by  adverse 
user  of  a  private  individual. 

Action  by  Charles  H.  Knowles  against  Wil- 
liam H.  Knowles.    Judgment  for  defendant. 

Argued  before  STINBSS,  C.  J.,  and  TIL- 
LINGHAST  and  DOUGLAS,  JJ. 


f  6.  S«e  Advene  Poneasion,  vol.  1,  Cent.  Dig.  I 
M:    Highways,  vol.  26.  Cent.  Dig.  (  280. 


Nathan  B.  Lewis,  for  plalntlfl.    Benjamin 
W.  Case,  for  defendant 

DOUGLAS,  J.  This  is  an  action  of  tres- 
pass quare  dausum  fregit  for  breaking  and 
entering  the  plaintUTs  close,  known  as  the 
"Horse  Lot,"  located  on  the  easterly  side  of 
the  "Old  Point  Judith  Road,"  so  called,  in 
Narragansett  (formerly  South  Kingstown), 
fronting  on  said  highway  about  the  width  of 
150  feet,  and  extending  about  600  feet  This 
lot  Is  on  the  southwest  corner  of  the  farm  of 
the  plaintiff,  and  is  on  the  northerly  boundary 
of  the  farm  of  the  defendant  The  declara- 
tion charges  in  the  usual  form  the  breaking 
and  entering  of  said  close  on  the  1st  day 
of  January,  A.  D.  1899,  and  on  divers  days 
between  that  day  and  the  date  of  the  com- 
mencement of  this  suit  to  wit,  October,  A. 
D.  1902.  The  defendant  in  his  pleas,  justi- 
fies the  several  acts  of  g^olng  upon  said  prem- 
ises mentioned  in  the  declaration  on  two  dis- 
tinct grounds,  to  wit:  First,  that  there  Is  an 
ancient  highway  through  and  over  said  close, 
on  which  all  the  people  of  the  state  have 
a  right  to  travel;  and,  second,  that  he.  In 
common  with  certain  other  persons,  has  a 
private  right  of  way  over  and  through  said 
close  to  a  pond  at  the  easterly  end  thereof. 
The  plaintiff.  In  bis  replication,  denies  that 
the  same,  or  any  part  thereof.  Is  now,  or 
ever  was,  a  highway,  and  also  alleges  that 
all  private  rights  of  way  over  and  through 
said  close  In  which,  etc..  If  any  ever  existed, 
have  long  since  been  ectinguished  and  lost 
by  nonuser  and  the  absolute  and  exclusive 
adverse  possession  of  the  plaintiff  and  his 
predecessors  In  title  for  more  than  20  years 
before  the  acts  complained  of  in  the  plain- 
tiff's declaration.  The  plaintiff  also,  in  his 
replication,  pleads  In  estoppel  the  fact  that 
from  April  7,  1846,  until  September  8,  1866, 
one  Howard  Knowles,  grandfather  <rf  the 
plaintiff  and  father  of  said  defendant,  was 
the  owner  of  and  was  seised  and  possessed 
In  fee  simple  of  the  farm  now  owned  by.  the 
plaintiff,  including  said  horse  lot  and  the 
farm  owned  by  the  defendant— the  farm  of 
the  plaintiff  being  lot  No.  3,  and  the  farm 
of  the  defendant  being  lot  No.  4,  on  the 
Sewall  plat— and  that  the  right  of  way.  If 
any  had  existed  prior  to  April  7,  1846,  for 
the  benefit  of  lot  No.  4,  was  extinguished  by 
merger  of  the  title  of  the  dominant  and  serv- 
ient estates  In  one  person.  When  said  How- 
ard Knowles  conveyed  away  said  lot  No.  3, 
he  made  no  reservation  of  any  way.  The 
locus  upon  which  the  trespasses  are  alleged 
to  have  been  cotamltted  Is  a  part  of  a  larger 
tract  called  the  "Sewall  Farm,"  which  was 
confiscated  by  the  state  In  the  time  of  the 
Revolution,  and  platted  and  sold  by  order  of 
the  General  Assembly.  The  plat  Is  printed 
as  an  exhibit  In  Knowles  v.  Knowles,  12  R. 
I.  400,  and  the  report  of  the  committee  and 
the  action  of  the  General  Assembly  approv- 
ing It  may  be  found  In  10  R.  I.  (3ol.  Rec. 
60,  71.    On  the  plat  adopted  by  the  Genera) 
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Assembly  the  locus  Is  delineated  as  8  rods 
wide  and  40  rods  long,  extending  easterly 
from  the  main  highway  to  a  fresh-water 
pond;  and  It  Is  also  referred  to  in  the  title 
or  certificate  on  the  plat,  which  says:  "This 
Is  a  draft  of  the  State  Farm  lying  in  South 
Kingstown  at  Point  Judith  Point  containing 
1163  acres  and  also  the  Dividing  lines  where 
said  farm  is  divided  Into  Farms  or  Lots,  and 
the  Quantity  of  land  Each  Farm  or  Lot  con- 
tains and  also  a  Draft  of  a  highway  that 
runs  part  through  said  Farm  and  also  of  a 
highway  to  the  Fresh  Pond,  and  a  drift  way 
to  the  Salt  Marsh  surveyed  by  order  of  the 
committee  this  9th  day  of.  August,  A.  D. 
1794.  By  Robert  Stanton,  Surveyor."  Ap- 
pended to  the  above  Is  a  note,  as  follows: 
"N.  B.  The  land  the  highway  contains  is  not 
included^ In  each  farm  or  lot"  The  report  of 
the  committee  (10  Col.  Rec.  60)  refers  to  the 
ways  laid  out  by  them  as  follows:  "We  have 
also  laid  out  a  highway  partly  through  the 
said  farm,  beginning  at  the  west  side  of  the 
barway  at  the  end  of  the  stone  wall,  which 
is  the  line  between  the  said  farm  and  the 
Wolcott  farm,  thence  south,  22  degrees  west, 
290  rods,  where  we  fixed  a  stake  and  stones; 
thence,  south  132  rods  to  the  northeast  cor- 
ner and  the  northwest  corner  of  the  two 
southermost  lots,  laying  all  the  said  way  two 
rods  wide  on  the  east  side  of  the  bounds. 
We  have  also  laid  a  highway  of  eight  rods 
wide  and  forty  rods  long  on  the  south  aide 
of  the  lot  No.  3,  to  the  fresh  pond,  that  every 
lot  may  have  free  access  in  case  of  drought. 
We  also  have  laid  out  a  lot  of  about  ten 
acres  on  the  south  side  of  the  marsh  adjoin- 
ing the  sea  and  beach,  for  a  common,  and 
laid  out  a  driftway  beginning  at  the  west 
side  of  the  highway  at  the  dividing  line  be- 
tween lots  3  and  4,  thence  to  run  across  the 
lot  No.  4  and  across  the  comer  of  the  lot  No. 
5  to  the  elbow  corner  adjoining  the  salt 
marsh,  that  every  lot  may  have  free  access 
to  the  marsh  and  to  the  common  lot;  all 
which  will  more  fully  appear  by  our  plat 
herewith  presented."  The  General  Assembly 
by  vote  accepted  the  report,  and  appointed  a 
committee  "to  sell  the  said  farm  or  tract 
of  land  In  separate  divisions  or  lots  agree- 
able to  the  said  plat,"  and  directed  the  gen- 
eral treasurer  to  execute  deeds  to  the  pur- 
chasers. The  report  of  ■  the  committee  (10 
Col.  Rec,  71)  recited  that  "the  committee  had 
sold  said  farm  agreeable  to  the  plat,"  and 
gave  an  account  of  the  sales,  and  this  report 
was  accepted. 

It  has  been  held  that  the  deeds  of  the  gen- 
eral treasurer  are  to  be  construed  as  convey- 
ing what  the  General  Assembly  through  its 
committee,  sold,  whether  the  description  in 
the  deed  accurately  described  the  land  as 
platted  and  reported  or  not.  In  Knowles  t. 
Nichols,  2  R.  L  198,  ic  was  held  that  the 
deed  of  lots  4,  6,  and  6  did  not  convey  the 
common  lot,  although  it  was  Included  in  the 
boundaries  given,  because  the  general  treas- 
urer, under  the  resolution,  had  no  authority 


to  convey  It  This  finding  Is  approved  In 
Knowles  v.  Knowles,  12  R.  I.  400,  407,  408, 
following  Knowles  t.  Nichols,  2  Cart  671. 
Fed.  Cas.  No.  7,897.  The  two  latter  cases, 
however,  disagree  with  Kenyon  v.  Nichols, 
1  R,  I.  411,  and  hold  that  rights  to  the  com- 
mon lot  passed  as  appurtenant  to  the  num- 
bered lots  on  the  plat  though  not  mentioned 
In  the  deeds.  The  plat  and  the  report  are 
conclusive  as  to  what  passed  by  the  deeds. 
Taking  the  words  of  the  report  and  the  plat 
we  find  a  plain  dedication  of  the  highways 
and  a  reservation  to  the  state  of  the  title 
to  the  land  contained  in  them.  It  is  express- 
ly stated  that  the  land  the  highway  con- 
tains is  not  Included  in  each  farm  or  lot 
and  the  report  and  the  plat  enumerate  tbe 
nimiber  of  acres  in  each  lot  sold,  and  the 
price  paid  per  acre. 

It  is  argued  that  the  words  following  the 
declaration  of  the  layout  of  the  strip  In  ques- 
tion limit  the  efTect  and  meaning  of  the 
word  "highway."  We  do  not  think  such  an 
interpretation  is  consistent  with  the  language 
or  the  circumstances.  Undoubtedly  the  ob- 
ject of  laying  out  ways  was  for  the  benefit 
primarily,  of  persons  who  should  live  upon 
these  lots,  as  Is  the  case  usually  when  land 
is  platted  into  lots  with  streets  between 
them;  and  the  natural  effect  of  the  language 
is,  not  to  make  either  of  these  ways  private, 
but  to  explain  to  the  assembly  why  a  high- 
way in  one  case  and  a  driftway  In  tbe  other 
were  laid  in  the  places  selected.  By  accept- 
ing the  language  Of  the  committee,  the  Gen- 
eral Assembly  dedicated  the  highway,  and 
approved  the  reason  for  laying  it  ont  That 
such  a  layout  by  the  sovereign  power,  which 
is  the  owner  in  fee  of  the  land,  is  effectual, 
cannot  be  questioned.  The  right  to  estab- 
lish highways  resides  primarily  in  tjie  Leg- 
islature, but  may  be  delegated  to  munic- 
ipal or  local  authority.  Elliott  on  Roads  and 
Streets,  |  421.  In  O>mmonwealth  t.  Mc- 
Naugher,  181  Pa.  65,  18  AtL  934,  the  court 
says:  "Where  a  highway  is  established  by 
the  state  itself,  it  requires  no  act  of  accep- 
tance on  the  part  of  any  one  to  make  it  a 
public  highway.  It  becomes  such  by  act  of 
the  sovereign  power  by  which  it  was  estab- 
lished. Neither  its  character  as  a  highway 
nor  the  public  right  to  use  it  as  such  can  be 
lost  by  nonuser."  Acceptance  by  the  public 
la  necessary  in  the  case  of  private  dedica- 
tion (2  Greenl.  Bt.  [16th  Ed.]  S  662),  but  the 
Legislature  is  the  absolute  Judge  of  the  ne- 
cessity of  a  highway,  unless  it  chooses  to  dele- 
gate the  discretion  to  some  subordinate  au- 
thority. 

This  conclusion  brings  tts  to  the  questloii. 
suggested  by  the  defendant  whether  the 
rights  of  llie  public  in  this  way  have  become 
extinguished  by  nonuser  or  adverse  occupa- 
tion. The  evidence  of  use  of  this  way  is 
meager.  For  many  years  a  wall  has  been 
maintained  across  it  at  the  main  highway, 
in  which  there  was  a  barway,  or  gate,  from 
1852  to  1889.    Some  of  the  witnesses  say 
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that  they  have  seen  people  who  came  firom 
the  shore  drive  their  cattle  along  this  way 
from  the  main  highway  to  the  pond  during 
the  years  from'  1810  to  1862-63.  The  de- 
fendant's witnesses  seem  to  establish  the 
claim  that  he  and  his  predecessors  have  cnl- 
tivated  the  soil  and  used  It  for  pasture  and 
other  purposes  for  60  years  or  more.  It  Is 
conceded  that  no  roadway  was  ever  built 
there.  If  acceptance  were  necessary,  we 
could  not  find  It  concIuslTely  upon  the  evl- 
dencei  but  neither  can  we  find  that  as  mat- 
ter of  fact  It  has  been  wholly  abandoned. 
This  uncertainty  in  regard  to  the  use  of  this 
way  Is  of  little  account,  as,  In  view  of  the 
decisions  In  this  state,  the  question  Is  a  le- 
gal one.  From  early  times  the  statutes  have 
provided  legal  methods  of  discontinuing  high- 
ways which  should  be  found  no  longer  use- 
fuL  The  General  Assembly  has  guarded 
very  Jealously  its  control  over  the  highways 
which  it  has  laid  out  While  giving  large 
control  over  highways  generally  to  town 
councils,  it  reserved  to  Itself  until  1870  the 
power  to  abandon  these.  The  Digest  of  1798 
contains  this  provision  (page  384,  {  6):  "Pro- 
vided that  no  town  council  shall  have  power 
to  alter  or  change  any  highway  which  hath 
Iieen  or  hereafter  shall  be  laid  out  by  the 
General  Assembly."  The  same  provision  ap- 
pears in  Digest  of  1822,  p.  289,  {  6;  Digest  of 
1314.  p.  321,  I  6;  Rev.  St  1857,  c.  43,  9  26; 
and  was  first  repealed  by  Act  Feb.  1870  (Pub. 
1a ws  1870,  c.  842)  a  reservation  being  then 
made,  and  still  in  force,  of  -the  highways 
along  tlie  Woonasquatueket  river  (Gen.  Law* 
1806,  c.  71,  9  28).  This  court,  in  accordance 
with  the  declaration  of  public  policy  implied 
In  this  legislation,  and.  following  the  weight 
of  authority,  has  adhered  to  the  co.mmon- 
law  rule,  which  is  well  stated  in  Wood  on 
Xnisances,  9  297,  as  follows:  "When  a  high- 
way is  once  established  as  such  by  the  ac- 
tion of  the  proper  authorities,  it  does  not 
cease  to  be  such,  even  though  unused  for 
many  years,  until  it  has  been  discontinued 
by  the  proper  authorities." 

In  Almy  v.  Church,  18  "R.  I.  182,  26  Atl.  68, 
the  evidence  showed  an  abandonment  by  the 
puMlc,  and  a  private  possession  of  the  ways 
under  discussion  for  100  years  or  more.  Tet 
the  court  held  that,  as  they  were  once  high- 
ways, the  public  right  continued,  and  the 
town  council  might  open  them  again.  The  ar- 
guments advanced  by  the  plalntUf  in  the  case 
at  bar  and  most  of  the  cases  here  cited  are 
-considered  by  the  court,  the  conflict  of  au- 
thority is  recognized,  and  the  deliberate  judg- 
ment of  the  court  is  recorded  that  the  ques^ 
tion  whether  title  to  the  whole  highway  once 
dedicated  to  the  public  can  be  acquired  by 
adverse  possession  on  the  ground  that  the 
public  have  waived  or  abandoned  the  dedi- 
cation must  be  answered  In  the  negative. 
The  court  sums  up  its  conclusion  on  page 
187,  18  R.  I.,  and  page. 60,  26  Atl.  as  fol- 
lows: "The  case  of  Simmons  v.  Cornell,  1 
R.  I.  519,  held  this  doctrhie  to  the  extent  of 


denying  the  right  to  gain  title  to  a  highway 
by  encroachment;  but  it  did  not  pass  upon 
the  question  of  an  exclusive  possession  of 
the  whole  way.  We  are  unable  to  see  upon 
what  sound  principle  the  right  can  be  de- 
nied in  one  case,  and  not  in  the  other.  True, 
it  may  be  said  that  an  entire  possession  of 
the  way  furnished  a  presumption  of  abandon- 
ment which  does  not  apply  to  a  partial  pos- 
session; but  it  may  also  be  said  that,  if  a 
public  light  cannot  be  extinguished  in  the 
whole  layout  when  enough  is  left  unincum- 
bered for  convenient  travel,  the  reason  is 
stronger  that  the  right  cannot  be  extinguish- 
ed altogether."  This  decision  has  been  ap- 
proved in  Matteson  v.  Whaley,  20  R.  I.  412, 
41  AtL  754,  and  is,  as  we  have  said,  in  ac- 
cord with  the  weight  of  authority.  "The 
rule  best  supported  by  reason  and  by  weight 
of  authority  is  that  the  'common  right  of 
highway'  cannot  be  lost  by  the  attempted 
adverse  irassession  of  a  private  indivlduaL" 
Elliott  on  Roads  and  Streets,  9  883,  p.  069. 
Our  conclusion,  therefore,  must  be  that  the 
highway  as  laid  out  by  the  committee  of  the 
General  Assembly,  and,  as  shown  on  their 
plat,  is  still  a  public  way,  and  that  the  al- 
leged trespasses  of  the  defendant  are  Juatl- 
fled  by  his  plea  to  that  effect. 
Judgment  for  tb»  defendant  for  costs. 


US  a.  I.  319) 
FIBLD  ft  SLOCOMB  v.  CONSOLIDATED 
MINERAL  WATER  GO.     ■ 
(Supreme  Court  of  Rhode  Island.    July  8, 
1003.) 
MBCHANI08'  UBNS-BIOHTS  OT  ARCHITBCT. 
1.  Under  Gen.  Laws  1896,  c.  206,  9  1,  pro- 
viding that,   whenever  any   building   shall   be 
constructed,  it  shall  be  liable  for  all  the  work 
done  and  the  material  used  in  the  construction 
which  have  been  fnnlahed  by  any  person,  the 
architect  is  entitled   to  a   hen    both  for   the 
labor  of  supervision  and  of  preparing  plans. 

Petition  by  Field  ft  Slocomb  against  the 
Consolidated  Mineral  Water  Oompany  for  a 
mechanic's  lien.    Granted. 

Argued  before  STINESS,  O.  J.,  and  TIL- 
LINOHAST  and  DOUGIAS,  JJ. 

R.  B.  Lyman,  for  petitioner.  Barney  & 
Lee  and  Van  Slyck  ft  Mumford,  for  respond- 
ents. 

DOUGLAS,  J.  The  petitioners,  as  ardii- 
tects,  prepared  plans  and  specifications  for, 
and  supervised  and  directed,  the  construc- 
tion of  certain  buildings  and  fixtures  there- 
in for  the  respondents,  and  claim  therefor 
the  lien  provided  for  in  chapter  206  of  the 
General  Laws  of  1896.  The  parts  of  the 
statute  which  are  material  upon  the  ques- 
tion presented  read  as  follows:  "Section  1. 
Whenever  any  building  *  •  •  ahall  be 
constructed  •  •  •  such  bnlfding  *  •  » 
together  with  the  land    •    •    •    Is  hereby 

f  1.  Sea  Mtchanloa'  Utat,  vaL  M,  Cut.  Die  li 
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made  liable  and  Bhall  stand  pledged  for  all 
tbe  work  done  in  the  construction,  erection, 
or  reparation  of  such  building  *  •  •  and 
for  tbe  materials  used  in  tbe  construction, 
erection,  or  reparation  tbereof  wblcb  bare 
been  fumlsbed  by  any  person,"  etc. 

The  great  weight  of  authority,  under  sub- 
stantially similar  statutes,  gives  the  lien  to 
supervising  architects  both  for  the  labor  of 
supervision  and  the  labor  of  preparing  plans. 
Knight  V.  Norris,  13  Minn.  473  (Gil.  438); 
Gardner  v.  Leek,  52  Minn.  622,  54  N.  W. 
746;  Wangansteln  v.  Jones,  61  Minn.  262,  63 
N.  W.  717;  Von  Dom  v.  Mengedoht,  41  Neb. 
525,  50  N.  W.  800;  Phoenix  Furniture  Co.  v. 
Put-in-Bay  Hotel  Cb.  (C.  C.)  66  Fed.  683; 
Mulligan  T.  Mulligan,  IS  La.  Ann.  20;  Mut- 
ual Benefit  L.  I.  Co.  v.  Eowand,  26  N.  J.  Eq. 
389:  Arnoldi  v.  Gouin,  22  Grant's  CSian.  j(Ot- 
tawa)  314;  Johnson  t.  McClure  (N.  M.)  62 
Pac.  983  (where  the  cases  are  reviewed); 
Stryker  v.  Oassidy,  76  N.  Y.  50,  63,  82  Am. 
Kep.  262.  In  Pennsylvania  an  architect  em- 
ployed to  make  plans,  and  supervise  the  con- 
struction In  accordance  therewith,  is  entitled 
to  a  lien  (Bank  of  Penn'a  v.  Gries,  35  Pa. 
423);  but  one  who  furnishes  plans  alone,  and 
does  not  supervise,  Is  not  entitled  (Price  r. 
Kirk,  90  Pa.  47;  Rush  v.  Able,  90  Pa.  153). 
In  -Nebraska  a  lien  is  given  for  merely  fur- 
nishing plans.  Henry  &  Coatswortb  Co.  v. 
Halter,  79  N.  W.  616,  619.  In  Iowa  it  has 
been  held  that  an  architect  has  no  lien  for 
furnishing  plans  if  tbey  are  not  used.  Fos- 
ter &  Llbble  v.  Tlemey,  91  Iowa,  263,  69  N, 
W.  56,  51  Am.  St.  Rep.  343.  In  Illinois  and 
Ohio  It  Is  doubted  whether  the  lien  will  &p- 
ply  for  plans  if  there  is  no  supervision. 
Taylor  v.  GIlsdorfT,  74  111.  354;  Phoenix,  etc. 
T.  Hotel  Co.  (C.  a)  66  Fed.  683.  In  Mltch- 
eU  T.  Packard,  168  Mass.  467,  47  N.  E.  11.% 
60  Am.  St.  Rep.  404,  the  court  allowed  an 
architect  for  the  labor  of  supervising,  but 
not  for  tbe  labor  of  preparing  the  plans. 
The  Massachusetts  statute  allows  the  lien 
for  "labor  performed  or  furnished  •  •  • 
and  actually  used  In  the  erection,"  etc.  We 
think  this  construction  stricter  than  the 
spirit  of  our  statute  requires.  The  statute 
Is  intended  to  afTord  a  liberal  remedy  to  all 
who  have  contributed  labor  or  material  to- 
wards adding  to  the  value  of  tbe  property 
to  which  the  lien  attaches.  Parker  v.  Bell, 
7  Gray,  432.  The  plans  of  the  architect  are 
written  dIrectlonR  to  the  workmen,  and  con- 
tribute to  the  building  as  much  as  the  ver- 
bal directions  of  the  overseer.  Indeed,  the 
main  task  of  the  superintendent  Is  to  enforce 
compliance  with  the  working  plans.  If  the 
same  plans  may  be  preserved  and  used  again 
elsewhere,  so  may  tbe  scaffolding  which  sup- 
ports the  builder  at  bis  work;  but  no  one 
could  doubt  that  the  work  of  putting  together 
such  temporary  adjuncts  to  the  permanent 
structure  should  entitle  tbe  builder  to  his 
lien  therefor.  In  a  case  like  the  present, 
where  the  arrbitect  draws  the  plans,  and 
ises  thein  as  his  tools  in  the  supervision  of 


tbe  work,  we  think  be  Is  entitled  to  a  lien 
for  the  labor  expended  both  in  the  drawing 
and  tbe  supervision.  While  the  title  of  the 
statute  reminds  us  that  it  was  primarily  in- 
tended to  secure  the  mechanic  only,  its  terms 
now  Include  the  materialman,  who  does  no 
work,  and  the  drawing  of  plans  Is  both  men- 
tal and  manual  work. 


(26  B..  I.  2M> 

TILLINOHAST  et  al.  t.  BROWN  UNIVBB- 

.  SITY  et  al. 
(Supreme  Court  of  Rhode  Idamd.    Providenofc 

June  27,  1903.) 

COBXECDTORS  -  FUNDS  -  MISAPPROPRIATION 
—  LIABILITY  OP  OTHER  EXECUTORS  —  RB- 
LBA8B  —  CONSTRUCTION  —  PRBMATURB  AC- 
TIONS. 

1.  Where,  after  a  coexeciitor  had  died  insol- 
vent largely  indebted  to  the  estate,  which  had 
been  settled  except  that  final  distribution  had 
not  been  made  to  the  residuary  legatees,  the 
latter  executed  a  written  release  to  the  sur- 
viving executors  discharging  them  from  alt 
liability  to  the  estate,  "excepting  whatever 
claim  there  may  be,  if  any,  against  such  execu- 
tors on  account  of  any  loss  ^lat  may  come  on 
the  claim"  against  the  estate  of  such  deceased 
coexecutor,  which  was  then  not  finally  admiD- 
ietered,  such  release  discharged  the  coexecuton 
from  liability  for  such  deceased  executor's  de- 
falcation, except  for  the  balance  remaining  nn- 
Eaid  on  final  settlement  of  his  estate,  and 
ence  no  action  could  be  maintained  against 
them  to  recover  such  sum  until  such  final  set- 
tlemoit.  ^ 

Action  by  Brown  University  and  others 
against  James  Tiliinghast  and  others.  On 
petition  for  a  new  trial.    Petition  denied. 

Argued  before  TILLINOHAST.  DUBOIS. 
and  BLODOBTT,  JJ. 

Edwards  &  Angell  and  William  R.  Tllllng- 
bast,  for  appellants.  John  (X  Pegram,  for 
appellees. 

DOUGLAS,  3.  This  la  an  appeal  by  the- 
two  surviving  executors  of  the  will  of  Joha 
Wilson  Smith,  late  of  Providence,  deceased, 
from  a  decree  of  tbe  municipal  court  of  the 
city  of  Providence,  entered  September  13. 
1901,  requiring  these  executors  to  file  an  in- 
ventory of  said  estate  and  to  settle  their 
account  with  tbe  said  estate.  Their  coex- 
ecutor, Henry  C.  Oanston,  died  Insolvent 
May  27, 1896,  having  in  bis  possession  at  that 
time  the  sum  of  $8,001.95  belonging  to  tbe 
estate.  It  is  agreed  tbat  this  sum  is  tbe 
property  of  the  appellees,  who  are  residnarj 
legatees  under  the  will,  all  previous  claiii4 
under  tbe  will  having  been  satisfied. 
.  The  only  questiou,  therefore,  before  tbe 
court  Is  whether  the  surviving  executors 
ought  to  account  to  tbe  residuary  legatees 
for  the  money  which  was  in  Cranston'!' 
bands  at  bis  death. 

This  claim  is  resisted  upon  four  principal 
grounds:  First.  That  by  a  certain  agree- 
ment made  by  and  between  the  residuary 
legatees  and  tbe  surviving  executors,  June 
25,  J897,  the  residuary  legatees  released  these 
executors  from  all  claims  excepting  a  dis- 
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puted  liability  to  account  for  and  make  good 
any  nltlmate  loss  which  should  accrue  on 
the  final  settlement  of  Cranston's  estate,  1.  e., 
for  80  much  of  the  amount  In  Cranston's 
bands  at  his  death  as  his  estate  should  not 
pay  when  It  should  be  finally  wound  up. 
Secondly.  That  by  an  agreement  between 
the  parties  made  In  April,  1893,  the  residuary 
legatees  released  these  executors  from  any 
further  management  of  or  tesponslblil^  for 
the  assets  of  the  estate,  and  appointed  Mr. 
Cranston  their  agent  In  the  premises,  and 
that  the  moneys  left  In  Cranston's  bands 
came  to  him  as  such  agent  for  the  residuary 
legatees,  and  not  as  coexecutor  with  the  ap- 
pellants. Thirdly.  That  the  balance  left  In 
Cranston's  hands  consisted  of  proceeds  of 
sales  of  real  estate  and  rents,  for  which  an 
executor  is  not  accountable  In  a  probate 
court  Fourthly.  That,  under  the  provi- 
sions of  the  will  and  the  statute  law  of  Rhode 
Island,  these  executors  are  not  liable  to  file 
an  Inventory  or  render  an  account  such  as  Is 
here  ordered. 

The  first  defense  is  in  the  nature  of  a 
plea  In  abatement,  and.  If  tenable,  requires 
that  the  decree  ordering  an  accounting  at  the 
present  time  shall  be  reversed.  The  appel- 
lants urge,  and  the  testimony  shows,  that 
the  Oanston  estate  is  not  fully  distributed. 
Two  dividends  have  been  paid  to  the  cred- 
itors, and  more  may  be  expected.  On  the 
25th  of  June,  1887,  these  executors,  "having 
paid  all  the  special  legacies  bequeathed  by 
said  will,  and  having  otherwise  fully  settled 
said  estate,  except  the  final  distribution 
therepf,"  in  fnlfillment  of  and  in  accordance 
with  an  agreement  of  distribution  executed 
by  the  residuary  legatees  upon  the  same  day, 
conveyed  to  these  residuary  legatees  all  of 
the  estate  then  actaally  in  their  hands  or 
under  their  control,  and  at  the  same  time 
rendered  to  said  residuary  legatees  their  ac- 
counts with  said  estate,  and  thereupon  the 
said  residuary  legatees  executed  and  deliv- 
ered to  these  executors  the  receipt  and 
agreement  on  which  they  now' rely,  in  the 
words  and  figures  following:  "Know  All 
Men  by  These  Presents,  that  Brown  Univer- 
sity, the  Providence  Public  Library  and  the 
Rhode  Island  Hospital,  three  corporations 
duly  established  under  the  laws  of  the  state 
of  Bhode  Island,  and  being  the  three  residu- 
ary l^atees , under  the  will  of  John  Wilson 
Smith,  late  of  Providence,  in  said  state,  here- 
by acknowledge  to  have  received  from  James 
TlUinghast  of  said  Providence,  and  Richard 
H.  Dana,  of  Cambridge,  in  the  county  of  Mid- 
dlesex and  commonwealth  of  Massachusetts, 
the  surviving  executors  and  trustees  under 
said  will,  all  the  residue  of  the. estate  under 
said  will,  and  hereby  also,  being  hereunto 
duly  authorized,  discharge  and  release  said 
Tillinghast  and  Dana,  their  heirs,  executors 
and  administrators  from  all  legacies,  claims, 
debts  and  demands  of  any  nature  whatever, 
excepting  whatever  claim  there  may  be.  If 
any,  against  the  said  Tillinghast  and  Dana 


on  account  of  any  loss  that  may  come  on 
the  claim  of  $8,948.00  against  the  estate  of 
Henry  CL  Cranston,  late  of  Providence,  and 
lately  the  managing  executor  and  trustee  on- 
der  sfild  will,  and  said  corporations  are  to 
have  to  November  Ist,  1897,  to  examine  and 
approve  the  accounts  of  said  executors  and 
unless  notice  In  writii^  before  November 
2nd,  1897,  is  given  to  said  surviving  ex- 
ecutors of  exception  to  said  accounts,  said 
accounts  will  then  be  held  as  approved  ex- 
cepting as  to  said  possible  claim  before  men- 
tioned. Neither  the  said  Tillinghast  nor 
Dana  admit,  by  accepting  this  receipt  and 
discharge,  or  in  any  other  way,  the  validity 
of  said  claim  against  them,  but  on  the  con- 
trary they  both  deny  the  same  and  the 
said  Dana  hereby  constitutes  and  appoints 
the  said  Tillinghast  his  attorney  to  accept 
service  for  him  in  any  proceeding  at  law  or 
equity  said  corporations  may  bring  against 
him  on  account  of  said  claim,  depositing  with 
said  Tillinghast  the  sum  of  $1.00  and  the 
said  corporations  further  agree  that  in  using 
the  names  of  said  executors  or  either  of 
them  in  prosecuting  any  claim  assigned  to 
them  from  said  estate  they  will  hold  the 
said  Tillinghast  and  Dana  free  from  any 
costs.  In  vTltness  whereof  said  Brown  TJnl- 
rerslty.  Providence  Public  Library  and 
Rhode  Island  Hospital  have  caused  their 
corporate  seals  to  be  afiSxed  hereto  and  these 
presents  to  be  signed  In  their  names  and  be- 
half, by  the  undersigned  officers  duly  author- 
ized this  25th  day  of  June,  1897.  Brown 
University,  by  Arnold  B.  Chase,  Treasurer. 
[Seal.]  Providence  Public  library,  by  Thom- 
as Durfee,  Treasurer.  [SeaL]  Rhode  Island 
Hospital,  by  John  W.  Danlelson,  Treasurer. 
[Seal.]    Richard  H.  Dana.    [Seal.]" 

The  time  limited  in  this  agreement  for  the 
examination  of  these  accounts  elapsed,  and 
neither  during  that  time  nor  since  have  the 
residuary  legatees  made  any  objection  to 
them.  It  is  therefore  undisputed  that  the 
only  item  open  to  controversy  between  the 
parties  is  ,the  claim  against  the  estate  of 
Cranston,  and  the  only  question  not  settled 
by  the  parties  is  whether  or  not  these  ex- 
ecutors are  responsible  for  that  claim. 

Whatever  may  l>e  finally  decided  as  to  the 
responsibility  of  these  executors  in  the  prem- 
ises, I  think  the  obvious  meaning  of  the 
agreement  is  that  such  responsibility  shall 
be  limited  to  make  good  to. the  estate  any 
loss  that  may  finally  accrue  to  the  estate  of 
John  Wilson  Smith  upon  the  complete  settle- 
ment of  the  estate  of  Henry  0.  Cranston,  and 
that,  consequently,  these  executors  cannot 
be  required  to  account  further  until  the 
amount  of  such  loss  can  be  ascertained. 

The  language  of  the  receipt,  it  seems  to 
me,  can  bear  no  other  construction.  The 
claim  excepted  from  the  release  is  not 
"whatever  claim  these  legatees  may  have  to 
hold  these  executors  responsible  for  the  sum 
of  money  belonging  to  the  estate  which  was 
deposited  with  the  late  Henry  0.  Oranston  at 
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the  time  of  his  death',"  but  It  te  "whatever 
claim  there  may  he,  if  any,  against  the  said 
TUlinghast  and  Dana  on  account  of  any  loss 
that  may  come  on'the  claim  of  $8,949.00 
against  the  estate  of' Henry  CL  Cranston,  late 
of  Providence,  and  lately  the  managing  ex- 
ecutor and  trustee  nnder  said  will."  In  re- 
leasing these  executors  from  everything  ex- 
cept accountability  for  loss,  the  residuary 
legatees  have  released  them  from  account- 
ing until  such  loss  can  be  ascertained. 

It  hardly  requires  a  citation  of  cases  to 
support  the  proposition  that  it  Is  within  the 
power  of  the  only  persons  interested  In  the 
estate  to  release  the  executors  from  a  lia- 
bility to  account,  or  from  any  other  liability 
owed  solely  to  themselves.  The  cases  cited 
by  the  appellants,  however,  fully  sustain 
tljis  doctrine.  In  re  Pmyn's  Will  (N.  Y.) 
86  N.  B.  885;  In  re  Wagner's  Estate  (N.  T.) 
23  N.  E.  200;  Harlan's  Estate,  16  Pa.  Od.  Ct. 
R.  Bl;  Murrel  v.  Murrel  (S.  0.)  49  Am.  Dec. 
664.  Having  arrived  at  this  conclusion,  I 
cannot  consider  the  other  defenses,  as  any 
decision  of  th^  questicma  raised  would  be 
premature  at  this  stage  of  the  proceedings. 

The  decree  ordering  an  inventory  and  ac- 
count must  be  reversed. 

PBR  OURIAM.  The  court  Is  of  the  opin- 
ion that  the  construction  which  Mr.  Justice 
DOUGLAS  put  upon  the  release  given  by  the 
appellees  to  the  appellants,  who  are  the  sur- 
viving executors  of  the  will  of  John  Wilson 
Smith— which  release  Is  set  out  in  the  record 
—Is  the  natural  and  proper  construction  to  be 
put  thereon,  and  hence  that  the  decision  of 
Mr.  Justice  HOVGliAS  was  right 

The  release  Was  evidently  intended  to  be 
a  full  discharge  of  the  appellants  from  all 
liability  until  the  estate  of  Cranston  should 
be  settled  and  the  loss  from  that  estate  as- 
certained; and,  as  that  estate  Is  not  yet  set- 
tled, the  loss  "that  may  come"  therefrom 
cannot  now  be  determined.  The  proceeding 
before  us,  therefore,  is  premature,  as  held 
by  Mr.  Justice  DOUGLAS,  and  we  adopt  his 
decision  as  the  opinion  of  the  court 

Petition  for  new  trial  denied. 


(25  R.  I.  tU) 

BLIVIN  T.  WHEELER. 

(Supreme  Court  of  Rhode  Island.    July  7, 

1903.) 

INFANTS  —  HMANCIPATION  ^  LIVING   AS   MHH- 

BER  OF  ANOTHER'S  FAMILY— RKCOV- 

BRY  FOR  SERVICES. 

1.  There  Is  no  emancipation  of  a  child  by  ber 
mother  where  she  goes  to  live  with  others  as 
their  child  by  arrangement  of  the  mother,  she 
not  relinqnishing  her  control,  bat  visiting  her 
occasionally,  to  see  how  she  was  getting;  along, 
and  to  inqniru  about  her  duties  and  sitnation, 
remonstrating  about  her  Work,  receiving  her  at 
her  home,  and  returning  ber  to  them  when  sbo 
left  them,  and  claiming  wages  for  ber  secvice 
within  six  months  after  she  finally  left  them. 

2.  There  is  no  emancipation  of  a  child,  so  eia 
to  allow  ber  to  sue  for  her  aeivices  to  persona 


with  Whom  she  was  put  by  her  mother,  thoa^ 
thereafter  ber  mother  remarries. 

3.  Where  a  child,  by  arrangement  of  ber 
mother,  gpea  to  live  yrith  others  as  their  child, 
there  cannot,  in  the  absence  of  express  contract. 
be  any  recovery  for  her  aorices,  though  ex- 
cessive work  is  required. 

ABSumpsIt  by  Flora  Bllvln,  pro  ami,  against 
Joanna  B.  Wheeler.  Defendant  petitions  for 
a  new  trial.    Judgment  for  defendant 

Argued  before  STlNBSS,  C.  J.,  and  TII#- 
LINGHAST  and  DOUGLAS,  JJ. 

A.  B.  Crafts,  for  plaintiff.  Thomas  U. 
Peabody,  Edward  M.  Burke,  and  Frank  L. 
Hanley,  for  defendant 

STINESS,  0.  J.  The  plaintiff,  a  minor, 
whose  father  is  dead,  and  who  sues  by  her 
next  friend,  went  to  live  with  the  defendant 
as  her  child,  under  an  arrangement  made 
with  the  plaintiff's  mother.  The  plaintiff 
sues  to  recover  for  services  rendered  while 
she  lived  with  the  defendant  which  she 
claims  were  of  a  character  not  to  be  expect- 
ed of  one  of  her  age,  and  beyond  what  prop- 
erly belonged  to  her  In  her  relation  to  the 
defendant  The  plaintiff  was  nine  years  old 
when  the  arrangement  was  made,  and  living 
with  her  mother,  a  Widow,  who,  being  unable 
to  provide  for  her  entire  family,  desired  to 
find  a  home  for  her  daughter.  The  plaintiff 
lived  with  the  defendant  about  seven  years, 
when  she  left  and  shortly  after  was  married. 
Assuming  from  the  verdict  that  Improper 
work  was  required  of  the  girl,  amounting  to 
a  breach  of  the  contract  the  question  still 
remains  whether  the  plaintiff  can  maintain 
this  action  for  services.  The  contract  was 
made  with  the  mother.  She  was  supporting 
her  child  at  the  time,  and  was  entitled  to  her 
earnings.  McGarr  v.  National  Mills,  24  R.  I. 
447,  63  Atl.  320. 

The  plaintiff  claims  an  emancipation  by 
ber  mother,  but  this  is  not  shown.  The 
mother  did  not  relinquish  her  control  of  her 
child,  but,  on  the  contrary,  continually  show- 
ed her  retention  of  it  by  visiting  the  defend- 
ant's house  once  or  twice  a  year,,  to  see  bow 
the  girl  was  getting  on,  to  Inquire  about  her 
duties  and  situation,  remonstrating  on  occa- 
sions about  her  work,  and  within  stz  months 
of  the  time  when  the  plaintiff  left  claiming 
wages  for  the  girl's  services.  On  prevlons 
occasions  when  the  girl  left  she  received  her 
at  her  house,  and  returned  her  to  the  de- 
fendant. Emancipation  Is  not  presumed  ex- 
cept from  facts  showing  a  renunciation  of 
parental  rights,  and  these  do  not  appear  in 
this  case.  Schouler's  Dom.  Rel.  (4th  Ed.)  { 
267*.  ^he  conduct  of  the  mother  strongly 
rebuts  an  Inference  of  emancipation. 

It  is  further  claimed  that  the  remarriage 
of  the  plaintiff's  mother,  after  the  contract, 
operated  as  an  emancipation.  The  cases  cit- 
ed by  the  plaintiff  In  support  of  this  point  do 
not  tend  to  establish  an  emancipation,  bo 
much  as  the  Inability  of  a  married  woman  to 
contract  and  to  sue  and  be  sued.  In  connec- 
tion witli  the  fact  that  a  stepfather  supporti 
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the  chUdi«n.  Thus^  In  Holliogswortb  t. 
Swedenberg,  48  I«d.  878,  IB  Am.  Rep.  687, 
tbe  court  beld  tbat  a  mother  who  had  re- 
married could  not  maintain  an  action  for  the 
aerrlcea  of  a  minor  child,  because  the  con- 
tract was  not  a  contract  to  par  the  mother. 
In  the  opinion  of  the  court  1b  the  dictum  that 
they  had  found  no  case  where  the  mother  aft- 
er marrying  agata  had  been  held  entitled  to 
the  serrlces  and  wages  of  children  of  a  for- 
mer marriage,  earned  after  the  marriage. 
Bnt  the  court  also  added  that  if  there  bad 
beoi  "an  express  promise  by  the  defendant 
to  pay  tbe  wages  to  the  mother  proved, 
which  the  court  foond  had  not  been  proved, 
perhaps  the  rule  would  have  been  dlfterei^" 
The  case  does  not  strongly  support  the  plnln- 
tifTs  position.  In  Whitehead  v.  St  U,  I.  M. 
&  S.  By.  Ck).,  22  Mo.  App.  60,  the  reason  giv- 
en by  the  court  was  that  of  the  lnat»Uty  of 
a  married  woiqan  to  make  a  contract.  This 
reason  does  not  apply  to  the  case  at  bar, 
because  here  the  mother  was  a  widow  whra 
the  contract  was  made;  and  we  know  of  no 
provlaloD  of  law  that  abates  a  woman's  con- 
tract Dpon  a  subsequent  marriage.  The  ef- 
fect of  a  remarriage,  however,  la  of  no  con- 
seqneace  in  this  c|ise,  for  the  reason  tbat 
another  principle  conteols  It,  which  la  that 
no  recovery  can  be  had  in  such  cases  where 
there  is  no  contract  to  pay.  The  contract 
in  this  case  was  for  a  home,  care,  clothing, 
and  schooling.  In  StrcMig  v.  Marcy,  SS  Kan. 
109,  5  Fac.  866,  it  was  held  tbat  a  minor,  un- 
der a  contract  similar  to  the  one  In  this  case, 
could  recover  damages  upon  the  breach  of 
the  contract  by  the  defendant  In  that  case 
there  was  a  written  relinquishment  by  the 
father  of  all  control  over  the  clilld.  It  does 
not  touch  the  question  In  this  case,  but  a 
subsequent  case  in  Kansas  does.  In  Wyley 
V.  Bull.  41  Kan.  206.  20  Pac.  855.  the  court 
said:  "Where  a  person  lives  with  a  relative 
as  one  of  the  relative's  family,  neither  lias 
a  cause  of  action  against  the  other  for  com- 
pensation, for  wages  on  the  one  side,  or  for 
board,  lodging,  etc.,  on  the  other  side,  or  for 
anything  else  furnished  by  one  to  the  other 
as  a  member  of  the  family,  except  where 
an  express  contract  is  shojvn  to  exist  be- 
tween the  parties,  requiring  that  one  or  the 
other  shall  have  compensation.  When  It  Is 
shown  that  the  parties,  though  strangers  to 
each  other,  have  nevertheless  lived  together 
as  one  family— as  parent  and  child,  for  In- 
stance—and that  no  express  contract  was 
made  for  compensation  to  either  party,  none 
on  tbe  one  side  for  wages,  and  none  on  the 
other  side  for  board,  lodging,  clothing,  school- 
ing, spending  money,  etc.,  then  the  same  rule 
will  apply  as  though  tlie  parties  were  near 
relatives.  It  was,  therefore,  wholly  imma- 
terial as  to  which-r-the  plaintiff  or  the  de- 
fendant—was at  fault  at  the  time  when  the 
plaintiff  and  the  defendant  severed  their  rela- 
tions with  each  other,  and  when  the  plaintiff 
ceased  to  further  reside  with  the  defendant 
While  they  lived  together,  t^ey  did  so  as 


parent  and  son,  being  mutually  beneficial 
to  each  other,  and  neither  expected  any  addi- 
tional compensation,  and  neither  can  now 
recover  any  additional  compensation."  In 
other  cases  cited  by  the  plaintiff  there. was 
an  express  promise  to  ptij  for  the  minor's 
services  by  the  defendant  Tbe  statement  of 
the  law,  substantially  as  we  have  quoted 
it  abiove,  Is  fully  sustained  in  many  cases. 
In  Neal's  Bhc'rs  v.  ailmore,  79  Pa.  421,  Judge 
Sharswood  said:  "If  the  parties  lived  to- 
gether with  the  understanding  that  the  Neals 
assumed  the  place  and  duty  of  parents— if 
the  boys  lived  vrith  them  as  their  children, 
and  members  of  the  family— the  Jury  ought 
to  have -been  Instructed  that  the  plaintiffs 
could  not  recover."  In  Graham  v.  Stanton, 
177  Mass.  321,  58  N.  E.  1028,  Holmes,  0.  J., 
said:  "It  would  be  a  strong  thing  to  say 
that  an  actual  contract  to  pay  for  services 
could  be  Inferred  from  the  conduct  of  one 
who  takes  a  child  Into  his  household  under 
tbe  name  of  daughter.  The  fact  of  his  call- 
ing her  BO  Implies  that  he  Is  not  purporting, 
to  enter  Into  relations  with  her  on  a  busi- 
ness footing."  This  language  is  expressly 
slgnlflcant  In  view  of  the  plaintiff's  claim 
that  the  defendant  had  falsely  represented 
that  he  had  adopted  her  as  his  daughter.  In 
Kirchgassner  ▼.  Rodlck,  170  Mass.  643,  4tf 
N.  B.  1015,  the  court  held  that  where  tbe 
plaintiff  entered  a  family  as  a  member,  she 
was  not  entitled,  as  matter  of  law,  to  re- 
cover for  services.  To  the  same  effect  are 
Thorp  V.  Bateman,  37  Mich.  68,  28  Am.  Kep. 
497;  Ormsby  v.  Rboads,  59  Vt  606,  10  Atl. 
"neZ;  Smith  v.  Johnson,  45  Iowa,  808;  Wind- 
land  V.  Deeds,  44  Iowa,  98;  Appeal  of  Fross, 
105  Pa.  258;  Lunay  ▼.  Vantyne,  40  Vt  501; 
Hammond  v.  Corbett,  60  N.  H.  601,  9  Am. 
Rep.  288,  a  very  fully  considered  case;  Arm- 
strong V.  Stone,  9  Grat  (Va.)  102. 

The  plaintiff  invokes  tbe  doctrine  that  the 
law  Is  tender  in  regard  to  Infants,  and  that 
Gonrts  will  look  closely  to  their  protection. 
We  fnlly  concur  with  this  statement,  which 
shows,  at  the  same  time,  the  principle  upon 
which  tbe  right  of  action  in  cases  of  this 
kind  Is  denied.  Infants,  deprived  of  a  home 
by  the  death,  misfortune,  or  vice  of  parents, 
stand  greatly  In  need  of  sheltering  care  In  a 
private  home,  rather  than  be  sent  as  paupers 
to  a  poorbouse.  Bnt  people  would  be  very 
shy  in  so  taking  children  If  they  were  to  be 
liable  afterwards  to  an  action  for  services 
If  the  children  thought,  or  were  led  to  think, 
that  they  had  not  been  properly  treated. 
Without  doubt  there  may  be  cases  where 
a  child  will  be  unkindly  used,  and  excessive 
work  required.  So  there  are  such  cases  be- 
tween parents  and  children.  The  remedy, 
however,  Is  not  in  an  action  for  services,  in 
the  case  bctfore  us,  the  plaintiff  could  have 
been  removied  from  the  defendant's  house  at 
any  time  If  her  treatment  was  not  satisfac- 
tory. At  tbe  times  when  she  left  she  return- 
ed voluntarily,  and  with  the  ^consent  of  her 
mother,  and  after  her  marriage  she  and  her 
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husband  went  to  live  wltb  the  defendant— « 
fact  well-nlgh  incredible,  tf  she  had  been 
treated  by  the  defendant  as  she  now  claims. 
We  are  therefore  of  opinion  that  the  plain- 
tiff neither  had  the  right  to  sue,  nor  did  she 
show  a  cause  of  action.  In  Tlew  of  this 
conclusion,  a  new  trial  would  be  useless,  and 
the  cause  is  remitted  to  the  common  pleas  di- 
vision, with  direction  to  enter  judgment  for 
the  defendant 


(S06  Pa.  35] 

CITY  OF  PHILADELPHIA  t.  PHILADHL- 
PHIA  TRACTION  CO. 

(Supreme  Court  of  Pennsylrania.    Maj  11, 
1903.) 

TAXATION— RAILROAD  PROPERTY— TRACTION 
MOTOR  COMPANY. 

1.  A  legislature  has  authority  to  impose  a 
tax  on  the  property  of  railroad  corporatioDs, 
the  superstructure  of  the  road  and  water  sta- 
tions alone  excepted,  and  to  delegate  its  au- 
thority to  do  BO  to  municipalities. 

2.  Act  April  21,  1858  (P.  L.  385),  proTiding 
that  depots,  offices,  carhouses,  and  other  real 
property  of  railroad  corporations  situated  in 
the  city  of  Philadelphia — the  superstructure  and 
the  water  stations  alone  excepted— shall  be 
subject  to  taxation  for  city  purposes,  applies  to 
a  traction  motor  company  which  leases  and  op- 
erates street  railways  in  such  city. 

8.  The  words  "railroad"  and  'Railway,"  as 
used  in  the  statutes  of  PennsylTania,  are  sy- 
nonymous, and  apply  to  l>otb  steam  and  street 
railways,  unless  the  context  clearly  shows  a 
different  intent. 

4.  When  a  traction  company  operates  a  rail- 
road, and  leases  tlie  franchises  of  various  rail- 
way companies,  and  operates  them  on  its  own 
account,  it  is  exerciedng  the  franchises  of  a 
street  railway  company,  aa  it  is  authorized  to 
do,  and  enjoys  the  privileges  granted  to,  and 
becomes  subject  to  the  liabilities  imposed  by 
law  on,  such  companies. 

Appeal  from  Court  of  Common  Pleas,  Phila- 
delphia County. 

Action  by  the  city  of  Philadelphia  against 
the  Philadelphia  Traction  Company.  From 
an  order  malclng  absolute  a  rule  for  Judgment 
for  want  of  a  sufBcient  affidavit  of  defense, 
defendant  appeals.    Affirmed. 

The  defendant  filed  an  affidavit  of  defense, 
the  material  portion  of  which  is  as  follows; 
The  defendant  Is  a  traction  motor  company, 
duly  Incorporated  under  the  act  of  assembly 
of  the  commonwealth  of  Pennsylvania,  enti- 
tled "An  act  to  provide  for  the  incorporation 
and  regulation  of  motor  power  companies  for 
operating  passenger  railways  by  cables,  elec- 
trical, or  other  means,"  approved  March  22, 
1887  (P.  L.  8),  for  the  purpose  of  "construct- 
ing and  operating  motors  and  cables  for  sup- 
plying motive  power  to  passenger  railways, 
and  the  necessary  apparatus  for  applying  the 
same."  Prior  to  the  year  1896,  the  defend- 
ant had,  in  pursuance  of  powers  expressly 
granted  to  It  under  said  act,  entered  Into 
certain  contracts  and  leases  with  passenger 
railways  in  the  city  of  Philadelphia.  Said 
railway  companies  were  engaged  in  the  busi- 
ness of  carrying  persons  from  place  to  place 
along  the  various  streets  of  the  said  dty,  and, 


under  and  by  virtue  of  said  contracts  and 
leases.  It  became  and  was  the  duty  of  the 
defendant  to  operate  the  cars  over  the  lines 
of  said  various  railways,  and  to  provide  fa- 
ciUtiea  and  buildings  necessary  for  sncb  pur- 
pose.   In  order  to  carry  out  these  objects, 
and  the  duty  which  It  owed  to  Its  said  lessors 
and  the  public  in  the  premises,   it  became 
necessary  for  the  defendant  company  to  ac- 
quire real  estate,  and  to  erect  thereon  build- 
ings for  the  housing,  storage,  and  handling 
of  cars  when  not  in  use  and  ovemigbt.    It 
accordingly  purchased,  with  a  portion  of  the 
money  representing  its  capital  stoclc,  premises 
situate  on  the  east  side  of  Sixteenth  street, 
from  Jackson  to  Wolf,  in  the  Twenty-Sixth 
Ward  of  the  dty  of  Philadelphia,  described 
in  the  lien,  and  constructed  thereon  the  build- 
ing mentioned  In  the  scire  fadas,  whI<A  is  a 
car  bam,  for  the  housing  and  care  of  Its 
cars,  as  aforesaid.    The  building  is  used  for 
the  storage  of  cars  overnight,  which  cars  oth- 
erwise would  have  to  stand  upon  the  public 
streets.    A  small  portion  of  it  is  used  as  the 
office  and  headquarters  of  the  superintendent, 
who  is  actually  in  charge  of  the  business 
at  said  car  t>am,  looking  after  the  said  cars, 
and    dispatching   them    ui>on    their   various 
trips.     Said  property  was  purchased  and  used 
for  the  purposes  aforesaid,  and  was  Indis- 
pensably necessary  to  the  operation  of  said 
defendant  company's  public  franchises,   and 
was  used  for  no  other  purposes  whatsoever. 
As  said  property  represented  part  of  defend- 
ant's capital  stock,  It  was  liable  to  pay,  and 
has  paid,  to  the  commonwealth  of  Pennsyl- 
vania, a  tax  for  said  year  upon  the  said  prop- 
erty, as  part  of  such  capital.    Said  property 
was  and  is  part  of  the  public  works  of  de- 
fendant, and  used  as  such  only,  was  essen- 
tial to  the  carrying  out  of  the  public  pur- 
pose for  which  it  was  incorporated,  as  afore- 
said,  and   defendant  received  no  profit  or 
Income  therefrom  by  way  of  rental  or  other- 
wise.   Defendant  is  advised,  and  therefore 
avers,  that  such  being  the  case,  the  local  au- 
thorities of  the  county  are  without  power  to 
Impose  the  tax  aforesaid,  not  only  because  it 
would  result  in  double  taxation  upon  the  same 
property,  contrary  to  the  intent  of  the  acts 
providing  for  the  levying  and  collection  of 
taxes,  but  because,  If  such  property  was  sub- 
ject to  seizure  and  sale  piecemeal,  the  de- 
fendant would  be  crippled  in  the  exercise  of 
the  public  functions  required  of  It,  and  that 
such  power  has  not  been  conferred  upon  the 
local  authorities.    The  court  made  absolute  a 
rule  for  Judgment  for  want  of  a  suffldent  af- 
fidavit of  defense. 

Argued  before  MITOHELL,  DEAN.  FELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

Ellis  Ames  Ballard  and  Rufus  E.  Shapley, 
for  appellant.  Mayne  R.  Longstreth,  John  L. 
Kinsey,  City  Sol.,  and  James  Alcorn,  Asst 
City  Sol.,  for  appellee. 

FELL,  J.  The  dty's  claim  for  taxes  is 
based  on  the  act  of  April  21,  1858  (P.  L. 
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^85),  which  provides  that  "the  offices,  depots, 
car  honses,  and  other  real  iM'operty  of  rall- 
•waj  corporations  situate  In  said  dty,  the  su- 
perstmcture  of  the  road  and  water  stations 
alone  excepted,  are  and  hereafter  shall  be 
subject  to  taxation  by  ordinance  tot  city  pur^ 
poses."    The  power  of  the  Legislature  to  im- 
pose this  tax,  and  to  delegate  Its  authority 
to  do  w>  to  the  municipality,  tias  been  Set- 
tled by  our  decisions.    Penna.  R.  R.  Co.  t. 
PIttshnrgh,  104  Pa.  522;  Jermyn  t.  Fowler, 
186  Pa.  595,  40  AtL  972.    Nor  is  this  case 
within  the  class  of  cases  in  which  it  has 
been  held  that,  in  the  absence  of  an  express 
declaration,  it  will  be  presumed  that  the  Leg- 
islature did  not  intend  to  subject  to  taxation 
as  real  estate  the  property  of  a  corporation 
that  is  essential  to  the  exercise  of  Its  fran- 
chises, and  has  once  been  taxed  as  a  part  of 
Its  capital.    The  power  to  tax  and  the  inten- 
tion to  tax  are  clear,  and  the  single  question 
to  be  considered  Is  whether  a  traction  motor 
company,  which  leases  and  operates  street 
railways,  is  within  the  proTision  of  the  act 
of  1868.    The  act  subjects  to  taxation  for  city 
punxwes  "the  real  property  of  railway  cor- 
poratlons  situate  In  the  city,  the  saperstmc- 
ture  and  water  stations  alone  excepted."    It 
is  argned  that  the  exception  of  the  "super- 
structure and  water  stations"  Indicates  that 
steam  railroads  only  were  meant,  since  they 
are  the  only  roads  owning  their  right  of  way 
or  having  water  stations.    That  the  word 
"railway"  Is  used  Is  of  little  or  no  impor- 
tance in  construing  the  act    The  words  "rail- 
way" and  "railroad"  have  been  used  indis- 
criminately by  the  Legislature,  and  have  no 
strict  technical  meaning  in  our  statutes.    A 
number  of  iMssenger  railways   were  incor- 
porated about  the  time  of  the  passage  of  the 
act  of  1858,  and  some  of  them  in  the  spe- 
cial acts  of  Incorporation  are  designated  as 
"railway  companies"  and  some  as  "railroad 
companies."    The  rule  established  by  our  de- 
cisions is  that  these  words  used  in  the  stat- 
utes will  be  considered  as  synonymous,  and 
either  will  be  held  to  apply  to  both  kinds  of 
roads,  unless  there  appears  from  the  title  of 
the  act,  its  purpose  or  Its  context,  something 
to  Indicate  that  a  particular  kind  of  a  road 
is  Intended.    Hestonville,  etc.,  Railroad  Co. 
▼.  Philadelphia,  89  Pa.  210;   Oyger  v.  Phila. 
City  Pass.  Ry.  Co.,  186  Pa.  96,  20  Ati.  399; 
Cheetham  v.  McGormIck,  178  Pa.  186,  35  AU. 
631;   Old  Colony  Trust  Co.  t.  Rapid  Transit 
Co.,  192  Pa.  596,  44  Ati.  319.    The  exemp- 
tion from  taxation  of  the  superstructure  and 
water  stations  clearly  indicates  that  steam 
railroads  were  included,  but  it  does  not  fol- 
low that  iMssenger  railway  companies  were 
excluded.    The  word   used  applies  to  both 
kinds  of  roads,  and  we  see  no  ground  on 
wlilch  it  can  be  held  that  either  is  exempted 
from  the  operation  of  the  act    An  act  Bimilar 
to  the  one  under  consideration  was  construed 
hi  Penna.  R.  R.  Co.  v.  Pittsburgh,  104  Pa. 
622.    This  act  provides  that  "all  real  estate 
situated  in  said  dty  owned  or  possessed  by 


any  railroad  company  shall  be  and  Is  hereby 
made  subject  to  taxation  for  dty  purposes, 
the  same  as  other  real  estate  in  the  city."  Act 
Jan.  4,  1859  (P.  L.  828).  It  was  held  that 
the  act  applied  to  both  steam  railroads  and 
passenger  railways,  and  that  under  it  the 
land,  buildings,  and  improvements  thereon  of 
the  companies  were  liable  to  taxation  for 
dty  purposes,  although  they  were  essential  to 
the  exercise  of  coriXMate  franchises  in  the 
operation  of  the  roads.  There  is  no  real  dis- 
tinction between  these  acts. 

It  remains  to  determine  whether,  for  the 
purpose  of  this  inquiry,  there  is  a  dlstincticxi 
between  passenger  railway  companies  and 
traction  motor  companies.  Companies  of  the 
latter  class  are  Incorporated  under  the  act  of 
March  22,  1887  (P.  L.  8),  and  the  grant  of 
power  is  to  enter  upon  streets  upon  which 
passenger  railways  have  been  constructed, 
with  the  consent  of  the  railway  company, 
and  to  construct  maintain,  and  operate  there- 
on motors,  cables,  electrical  and  other  appli- 
ances for  the  traction  of  the  cars  of  the  pas- 
senger railways.  They  are  given  power  to 
"lease  tlie  property  and  franchises  of  street 
passenger  railways  which  they  may  desire  to 
operate,  and  to  operate  said  railways."  By 
the  Acts  of  May  16,  1896  (P.  L.  63,  and  P. 
L.  64>,  they  are  authorised  to  buy  and  own 
the  franchises  of  street  passenger  railways, 
to  lay  out  new  lines,  and  to  operate  their  dif- 
ferent lines  as  a  general  system.  A  traction 
company  whose  business  is  confined  to  the 
constrnctton  of  appliances  for  street  railway 
companies,  or  to  the  operation  of  motors, 
cables,  electrical  or  other  appliances  for  the 
traction  of  the  cart  of  such  companies,  has 
but  little  resemblance  to  a  street  railway 
company,  and  more  to  a  construction  or  pow- 
er company.  But  when,  as  in  this  case.  It 
operates  a  railway,  and  leases  the  property 
and  franchises  of  various  railway  companies, 
and  operates  them  on  its  own  account  it  is 
exercising  the  frandiises  of  a  street  railway 
company,  as  It  is  authorized  to  do,  and  it 
enjoys  the  privileges  granted  to,  and  becomes 
subject  to  the  liabilities  Imposed  by  law  upon, 
such  companies.  This  view  Is  In  harmony 
with  all  of  onr  decisions  touching  the  sub- 
ject Baflerty  t.  Central  Traction  Co.,  147 
Pa.  579,  28  Atl.  884,  30  Am.  St  Rep.  763; 
Reeves  v.  PhUa.  Traction  Co.,  152  Pa.  158, 
25  Atl.  516;  Old  Colony  Trust  Go.  v.  Allen- 
town,  etc.,  Rapid  Transit  Co.,  192  Pa.  696, 
44  Atl.  319. 

The  judgment  Is  affirmed. 

(206  Fa.  632) 
SATTNDERS  v.  J.  R.  T.  SAMARREO  CO 

(Supreme  Court  of  Pennsylvania.    May  11, 
1908.) 
WnX-EXBCUTION— 8IQNINO. 
1.  Where  testatrix,  after  signing  and  execut- 
ing a  will,  on  a  subsequent  day  added  an  ad- 
ditional clause,  appointing  an  executor,  but  did 
not  sign  it,  such  clause  will  be  disregarded  and 
ingnjticient  either  as  a-  revocation  of  the  will 
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or  aa  an  appointment  of  an  execntor,  and  tbe 
will  wUl  be  deemed  signed  at  tlie  end  tlieceof. 

Appeal  from  Court  of  Ctommon  Pleas, 
Philadelphia  Oounty. 

Bill  by  Albert  Saunders  against  the  J.  R. 
T.  Samarregr  Company  for  specific  perform- 
ance and  to  remove  a  cloud  on  title.  Decree 
for  plaintiff,  and  defendant  appeals.  Affirm- 
ed. 

Plalntitr  had  contracted  to  sell  certain  real 
estate  to  the  defendant.  To  this  real  estate 
plaintiff  derived  title  from  Mary  W.  OranL 
Defendant  claimed  that  the  title  was  not 
marketable,  owing  to  the  alleged  fact  that 
Mrs.  Grant  bad  not  signed  her  will  at  the 
end  thereof.  The  will  In  question  Is  as  fol- 
lows: 

"109  &  OaroUna  Avenne.  Atlantic  City, 
N.  3. 

"January  26,  1884. 

"I,  Mary  W.  Grant,  being  In  health  and  of 
sound  mind,  do  make  tMs  my  last  will  and 
testament,  revoking  all  other  wills  by  me 
made. 

"Item:  I  wish  all  my  funeral  expenses  and 
just  debts  to  be  paid, 

"Item:  I  will  and  bequeath  to.tiie  Spring 
Oardm  Unitarian  Society,  Broad  and 
Brandywlne  Streets,  Phila.,  the  sum  oC  Five 
Hundred  Dollars  ($500)  to  be  paid  in  cash, 
without  any  deductions,  as  soon  as  possible 
after  my  death. 

"Item:  The  rest  and  residue  of  my  estate, 
real  and  personal,  I  will  and  bequeath  to  my 
nephew,  Albert  Saunders,  unconditlonally.  In 
case  at  his  death  before  inheriting  my  es- 
tate, I  wlU  It  to  his  child,  or  cblldfen,  the 
above  menttoned  real  and  personal  estate; 
if  there  should  be  no. child  or  children  of  Us, 
I  wish  all  my  convertible  property  turned 
into  money  and  given  to  th^  above  mention- 
ed Unitarian  Society  to  be  used  according 
to  the  best  judgmoit  of  said  Society.  My 
clothing  I  wish  given  to  the  deserving  poor, 
according  to  the  judgment  of  my  executor. 

"To  this  my  last  wUl  and  testament  I  set 
my  hand  and  seal  this  26th  day  of  January, 
1894. 

''Mary  W.  Grant    [Seal.] 

"169  S.  Carolina  Ave. 
"Atlantic  caty,  N.  J. 

"As  ezecntors  of  this  my  last  will  and  tes- 
tament I  apiraint  J.  Pemberton  Ellis  and  Al- 
bert Saunders. 

"In  witness  of  this  will  and  testament  of 
Mary  W.  Grant  we,  the  undersigned,  do  sign 
our  names. 

"Howard  Humpton, 
"Marion  E.   Humpton." 

Argued  before  MITCHELL,  DEAN, 
BROWN,  MESTUEZAT,  and  POTTER,  JJ. 

Alfred  D.  WUer,  for  appellant  G.  Heide 
NorrlB,  for  appellee. 

PEB  CURIAM.  The  court  below  found 
on  competent  evidence  that  the  worda  ap- 


pointing executors  were  not  on  the  win  at 
the  time  it  was  executed  by  the  testatrix, 
but  were  added  at  a  later  date.  Disregard- 
ing these  words,  therefore,  we  have  a  will 
in  due  form,  si^ed  by  the  testatrix  at  tbe 
end  thereof,  as  required  by  tbe  act  of  1833 
(P.  L.  249).  Such  a  will  can  be  revoked,  un- 
der the  express  vmrds  of  the  statute,  only 
by  "some  othor  will  or  codicil  In  writing,  or 
other  writing,  declaring  the  same  executed, 
and  proved  In  the  same  manner,  *  *  *  or  by 
burning,  cancelling,"  etc.  Act  18S3  (P.  L. 
250,  f  13).  The  object  of  the  statute  was  to 
secure  evidence  in  the  Instrument  Itself  of 
the  completed  Intent  of  the  testator,  and 
that,  having  been  fully  shown  by  the  signa- 
ture at  the  end.  Is  not  to  be  revoked  except 
by  equal  evidence  of  a  subsequent  completed 
change  of  intention.  The  evils  under  the 
former  system  of  accepting  a  signature  In 
any  part  of  the  Instrument  or  even  unsigned 
memoranda,  as  a  valid  will,  are  forcibly 
stated  by  Strong,  J.,  in  Heise  v.  H^se,  31 
Fa.  246.  The  words'  added  in  the  present 
case  do  not  Indicate  any  intention  to  revoke 
the  win,  but  rather  to  make  a  codldl  sup- 
plementary to  its  provisions.  But  the  intent, 
whatever  It  was,  being  incomplete  for  want 
of  tbe  testatrix's  signaturt,  is  not  operative 
for  either  pmrpose. 
Decree  affirmed. 


(m  Pa.  <4) 
In  re  MANSFIELD'S  XSTATB. 
(Snpreme  Court  of  Pennsylvania.    May  11, 
1903.) 
OUABDIAN— RBMOVAIi. 
1.  Where  a  management  of  the  trust  property 
by  a  guardian  has  been  adverse  to  tbe  Interests 
of  the  minor,  and  a  feeling  of  hostility  has  bem 
engendered,  which  may'  prove  embairassing  and 
injurious  to  all  parties,  the  petition  for  the  re- 
moral  of  the  guardian  will  be  granted. 

Appeal  from  Orphans'  Court,  Philadelphia 
County;  Ashman,  Judge. 

In  the  matter  of  the  estate  of  Oiarles  0. 
Mansfield.  From  decrees  dismissing  a  trus- 
tee and  guardian.  Job  B.  Mansfield  appeals. 
Affirmed. 

The  minor,  Edith  Mansfield,  filed  two  pe- 
titions, one  praying  the  removal  of  tbe  re- 
spondent as  trustee,  and  tbe  other  bis  re- 
moval as  guardian. 

The  opinl<m  on  the  first  petition  was  as 
follows:  "Without  going  Into  any  elaborate 
review  of  the  testimony,  or  into  any  criti- 
clsm  of  motives.  It  Is  quite  clear  that  tbe 
respondent  has  mismanaged  the  minor's  es- 
tate. He  was  surchoi'ged  by  the  auditing 
judge,  whose  decision  was  affirmed  by  tbe 
Supreme  Court  with  three  years'  rent  of 
premises,  which  had  been  lost  through  im- 
prudent Indulgence  to  the  tenants;  he  re- 
sisted a  suit  by  which  the  sum  of  $1,413  was 
found  to  befn  his  hands,  belonging  to  tbe 
estate  of  a  sister  of  the  minor,  in  which  the 
minor  bad  an  ultimate  Interest;  and  he  made 
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no  atteini)t  to  Invest  the  sum  of  $1,1TS,  be^ 
longing  to  his  ward,  but  with  which  he  had 
erroneously  debited  himself  in  bis  account 
as  troBtee.  After  having  been  ordered  by 
the  court  to  transfer  the  amount  to  his  ac- 
count as  guardian,  he  denied  before  the  ex- 
aminer that  he  was  accountable  in  that  ca- 
pacity. He  used  his  position  as  trustee  In 
prejudice  of  the  interests  committed  to  bim 
as  guardian,  and  thereby  subjected  the  es- 
tate of  the  ward  to  risks  which  will  be  avoid- 
ed by  hia  discharge.  The  petition  is  grant- 
ed." 

Tbe  opinion  on  the  second  petition  was  as 
follows:  "The  same  reasons  wtilch  have  led 
to  the  discharge  of  the  respondent  as  guard- 
ian must  prevail  In  this  proceeding  for  his 
dismissal  as  trustee.  His  management  of 
the  trust  property  has  been  adverse  to  the 
Interests  of  the  minor,  under  his  care,  as 
her  iruardlan,  and  a  feeling  of  hostility  has 
been  engendered  in  the  minds  of  the  cestui 
que  trust,  which,  if  continued,  may  prove 
embarrassing  and  injurious  to  all  parties. 
The  petition  Is  granted."     

Argned  before  MITCHBIiL,  D&AN, 
BROWN,  MBSTBEZAT,  and  FOTTXOt,  JJ. 

Wm.  H.  B.  Lukens,  for  appellant.  John 
Wearer,  tor  appellee. 

VESR  O0RIAM.  Decree  affirmed  on  the 
opinion  of  the  court  below. 


(iMPiu  n) 
JBNNINOS  T.  UNION  TRACTION  CO. 
(Supreme  Court  of  Pennsylvania.    May  11, 
1903.) 

STRBBT  RAILROAD— INJVRT  TO  PASSBNOER— 
CONTRIBUTORT  NBOLIQENCB. 
1.  Where  a  passenger  on  an  open  electric 
car  signals  the  conductor  to  stop  at  a  crossing 
before  and  after  it  had  reached  it,  and  the 
conductor  •does  not  heed  the  signal,   and  tbe 

Kassenger  stands  at  the  edge  of  the  car  with 
is  face  to  tbe  rear  and  an  arm  around  a 
stanchion,  and  again  signals  the  conductor  when 
the  car  Is  in  the  middle  of  the  block,  and  the 
car  is  then  suddenly  stopped  with  a  jar,  and 
the  passenger  Is  thrown  out,  he  is  guilty  of  con- 
tributory negligence  barring  recovery  for  the 
injuries  received. 
Mestrezat,  3.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Phll- 
adelpbla  County. 

Action  by  Michael  Jennings  against  the 
Union  Traction  Company.  Judgment  for 
plaintifT,  and  defendant  appeals.    Reversed. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

Thomas  Learning  and  Bussell  Duane,  for 
appellant    John  A.  Ward,  for  appellee. 

POTTER,  J.  From  the  testimony  of  the 
appellee  in  this  case  we  learn  that  on  Se];>- 
tember  19,  1897,  between  6  and  7  o'clock  p. 
m.,  he  was  riding  as  a  passenger  upon  an 
open  summer  car  of  the  defendant  company. 
The  seats  ran  crosswise  of  the  car,  and  be 


was  seated  at  the  eztretne  west  side,  as  the 
car  was  nmnlng  north  on  Eighth  street,  Phil- 
adelphia. Desiring  to  get  off  at  Pine  street, 
he  attempted  to  signal  the  condnctor  to  stop 
the  otr  before  It  had  reached  the  crossing 
of  that  street,  and  again  after  It  had  crossed. 
The  conductor  either  did  not  see  or  paid  no 
attention  to  his  signals,  and  the  car  did  not 
stop,  but  continued  at  a  rapid  rate  on  its 
way  northward.  Then  the  appellee  rose  from 
his  seat,  stood  upon  his  feet  at  the  ex- 
treme edge  of  the  car,  so  close  to  it  that  he 
could  put  his  right  arm  around  the  post  or 
stanchion  at  the  edge,  and  tamed  so  at  to 
face  the  rear  of  the  car,  and,  standing  in 
this  i)osition,  called  to  the  condnctor  to  stop 
the  car.  It  had  entered  upon  the  block,  and 
the  motorman  did  not  stop  until  about  half 
way  through,  when  he  stopped  opposlCe  the 
gate  of  the  Pennsylvania  Hospital.  At  or 
about  the  moment  when  the  car  stopped,  the 
appellee  fell  from  the  ear  to  the  street,  and- 
sustained  serious  lnjurle&  He  claims  that 
his  fall  was  caused  by  an  tmnsual  jar  or  Jolt 
In  the  stoppage  of  the  car;  and  that  this  con- 
stituted negligence,  upon  which  he  based  bis 
action.  The  evidence  xxpoa  the  i)art  of  the 
plaintiff  was  that  of  himself  and  three  pas- 
sengers who  were  upon  the  ear  at  the  time 
of  the  accident.  The  plaintiff  said  that  the 
car  "stopped  suddenly";  "stopped  there  Tsry 
suddenly,  and  knocked  me  right  over";  "he 
stopped  the  car  very  snddenly,  and  that  is 
what  knocked  me  off."  Anthony  Morley  said 
that  the  car  was  running  at  a  moderate  rate 
of  speed,  bnt  on  cross-examiiMtlon  he  said 
that  the  car  might  have  run  a  car  length  and 
a  half  after  the  motorman  began  to  slow 
down;  also  that  "it  was  a  very  sudden  stop." 
"He  did  not  see  any  one  inconvenienced  or 
discommoded  besides  Mr.  Jennings,  and  was 
not  hurt  any  himself,  although  he  was  stand- 
ing up."  Lonis  Berger  said  that  the  plaintiff 
was  thrown  or  fell  off,  and  that  the  stopping 
of  the  car  moved  witness  a  few  Inches  out 
of  his  seal  He  did  hot  see  any  one  else  who 
fell  or  was  inconvenienced  in  any  way  ex- 
cept plaintiff.  Henry  McOinnls  said  that  the 
car  was  going  "pretty  rapid."  "The  bell  was 
mng  very  sudden,  and  the  car  stopped  very 
sudden."  "It  stopped  with  a  jar;  a  very 
heavy  jar."  Plaintiff  fell  off  the  car.  The 
stopping  of  the  car  jolted  witness.  His  head 
went  forward  about  six  Inches.  The  stop 
was  "very  sudden,"  "right  sudden,"  "pretty 
sudden."  After  the  brakes  were  applied,  the 
car  might  have  run  half  its  length,  or  a  little 
more.  Some  passengers  complained  about 
tbe  sudden  stoppage. 

This  was  the  substance  of  the  entire  testi- 
mony to  sustain  tbe  plaintiffs  allegation  of 
negligence.  We  leave  out  of  consideration 
the  testimony  on  the  part  of  the  defendant, 
which  was  strongly  to  the  effect  that  there 
was  no  unusual  shock  or  Jar  In  the  stopping 
of  the  car,  and  that  the  appellee  got  down 
on  the  running  board,  and  stepped  off  back- 
ward, before  the  car  'came  to  a  stop^    But. 
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turning  solely  to  the  erldeoce  on  behalf  of 
the  plaintiff,  does  It  disclose  any  negligence 
on  the  part  of  the  defendant  company?  The 
plaintiff  urgently  requested  the  conductor  to 
stop  the  car  at  once  when  be  saw  it  had 
crossed  Pine  street  To  emphasize  his  de- 
mand, he  stood  up.  If  he  had  remained  sit- 
ting In  his  seat,  and  had  been  thrown  from 
It,  or  from  the  car,  or  had  been  injured  by 
the  sudden  stop  while  on  the  car,  he  would 
undoubtedly  have  had  a  good  cause  of  action. 
Or  if  the  car  had  been  crowded,  and  there 
had  been  no  vacant  seat,  he  would  have  been 
Justified  In  standing.  But  there  was  plenty 
of  room.  He  had  the  whole  seat  to  himself. 
Instead  of  remaining  in  it  until  the  car  stop- 
ped—as the  notices  and  rules  of  the  com- 
pany,, with  which  he  was  familiar,  required 
him  to  do— he  rose,  and  stood  upon  his  feet 
at  the  extreme  edge  of  the  car.  True,  be 
put  his  arm  around  the  post,  but  the  result 
showed  that  his  hold  was  insecure,  and  af- 
forded him  no  protection.  In  response  to  bis 
Imperative  demand  to  stop  the  car,  the  con- 
ductor obeyed,  and  gave  the  signal,  and  the 
very  thing  which  the  appellee  demanded 
vras  done,  and  the  car  was  stopped;  but,  as 
he  says,  suddenly,  and  with  a  heavy  Jar. 
But  he  had  demanded  an  unusual  thing— the 
Immediate  stopping  of  the  car  in  the  mid- 
dle of  a  square;  and,  while  other  passengers 
may  not  have  anticipated  any  such  thing, 
yet  he,  having  demanded  the  stopping  of  the 
car  then  and  there,  was  bound  to  expect  that 
the  car  would,  in  consequence  of  his  em- 
phatic demand,  stop  with  some  celerity. 
However  sudden  the  stoppage  was,  it  was 
not  sufficient  to  injure  any  of  the  passen- 
gers who  were  seated,  or  even  a  passenger 
who  was  standing  with  bis  face  towards  the 
front  of  the  cAjr-  I'  the  Jar  of  the  stoppage 
caused  the  fall  of  the  plaintiff,  as  he  testi- 
fied, it  most  have  been  because  he  was  not 
seated,  as  he  should  have  been  at  that  par- 
tlcnlar  time  and  under  the  circumstances,  but 
was  standing  with  his  face  to  the  rear  of  the 
car,  and  at  the  extreme  edge  of  It,  at  the 
moment  when,  in  response  to  his  repented 
and  argent  requests,  and  when  as  he  knew, 
or  ought  to  have  known,  the  car  was  about 
to  be  brought  to  a  standstill.  Can  the  motor- 
man  be  said  to  be  guilty  of  negligence  for 
bringing  bis  car  quickly  to  a  stop  in  response 
to  the  demand  of  the  appellee  because  his  do- 
ing so  disturbed  the  balance  of  a  passenger 
who  was  standing  with  his  back  to  the  front 
of  the  car,  and  upon  its  extreme  edge?  We 
do  not  see  that  the  motorman  had  any  reason 
to  anticipate  that  any  passenger  would  place 
himself  in  such  a  position.  Unless  It  Is  the 
duty  of  a  street  railway  to  stop  Its  cars  in 
such  a  manner  that  persons  standing  up  and 
riding  backwards  shall  not  be  Jolted  off  their 
equilibrium,  there  Is  no  negligence  shown  in 
this  case.  It  is  common  knowledge  that  the 
momentum  of  a  heavy  moving  car  cannot  be 
quickly  overcome,  as  the  appellee  required 
should  be  done  In  this  case,  without  produ- 


cing something  of  a  Jerk.  It  Is  for  the  pur- 
pose, among  others,  of  guarding  passengers 
against  danger  from  this  cause,  that  the  no- 
tices are  posted  requesting  passengers  to 
keep  their  seats  until  the  car  stops. 

We  are  unable  to  see  In  the  undisputed 
facts  of  this  case  any  cause  for  the  very  re- 
grettable accident  to  the  appellee,  other  than 
his  exposure  of  himself  to  an  entirely  need- 
less risk.  Under  this  view  we  are  of  opinion 
that  the  defendant  was  entitled  to  a  binding 
Instruction  In  its  favor,  as  requested  in  Its 
third  point  for  charge. 

The  specification  of  CTror  Is  sustained,  and 
the  Judgment  Is  reversed,  and  is  now  entered 
for  the  defendant 

MESTRBZAT,  J„  dissents. 


(20*  Pa.  11) 
SOHOALES  V.  ORDER  OF  SPARTA. 
(Supreme  Court  of  Pennsylvania.     May  4, 
1903.) 

BENEFIT     SOCIBTIBS— DEATH     CBRTIFICATS- 
CHANOa  OF  BENEFICIARY. 

1.  A  member  of  an  unincorporated  benefit  so- 
ciety named  his  wife  as  beneficiary  in  his  cer- 
tificate. She  died  after  18  years.  When  the 
contract  was  made,  the  memlier  had  a  right  to 
change  his  beneficiary,  and  after  the  death  of 
his  wife  substituted  tne  name  of  a  person  de- 
scribed as  his  nearest  Mend  as  his  beneficiary. 
in  accordance  with  the  rales  of  the  order,  which 
change  was  approved  by  the  officers.  Bdi, 
that  on  his  death  the  fund  was  payable  to  the 
person  whose  name  had  been  substituted,  and 
that  his  sister  had  no  right  to  the  proceeds  as 
heir  at  law. 

2.  Act  April  6,  1893  (P.  U  7),  limiting  the 
payment  of  death  benefits  by  beneficial  societies 
to  certain  persons  named,  does  not  affect  the 
rights  of  holders  of  certificates  issued  before 
such  act  was  passed. 

3.  An  heir  at  law  of  the  holder  of  a  benefit 
certificate,  who  Is  a  member  of  a  class  from 
which  the  insured  might  have  selected  a  bene- 
ficiary, under  the  act  of  April  6,  1893  (P.  L.  7). 
is  without  standing  to  question  the  "validity  of 
the  designation  of  a  beneficiary  by  the  deceas- 
ed; she  not  having  been  indicated  by  the  in- 
sured as  his  choice. 

Appeal  from  Court  of  Common  Plets, 
Philadelphia  County. 

Action  by  Susan  Schoales  In  her  own  name 
against  the  Order  of  Sparta.  From  a  Judg- 
ment sustaining  a  demurrer,  plaintiff  appeals. 
Affirmed. 

Argued  before  MITCHELL,  PELL, 
BROWN,  MBSTREZAT,  and  POTTER,  JJ. 

George  Bradford  Carr,  for  appellant  Leo 
Belmont  for  iqitpellee. 

POTTER,  J.  The  Order  of  Sparta  Is  an 
unincorporated  association,  organized  in  Phil- 
adelphia on  November  18,  1879,  "to  unite 
fraternally  men,"  etc,  for  the  purpose  of  pay- 
ing a  death  benefit  of  $2,500  to  its  members. 
Francis  H.  Watt  became  a  member  of  the 
order  on  May  26,  1882,  his  certificate  num- 
ber being  1,059.  His  vrtfe,  Sarah  A.  Watt, 
was  made  the  beneficiary  In  the  certificate. 
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and  remained  sucb  during  a  period  of  18 
years,  when  she  died.  At  the  time  when  the 
contract  was  first  made  with  the  associa- 
tion, the  member  bad  the  right  to  change 
the  benefldary,  and  designate  another.  Aft- 
er the  death  of  his  wife,  Frands  H.  Watt  did 
change  the  beneficiary  as  named  !n  his  certifi- 
cate, and  substituted  tde  name  of  William  Gra- 
ham, as  his  "nearest  friend."  This  change  was 
made  In  accordance  with  the  rnles  of  the  or- 
der, and  was  approved  by  Its  officers.  On 
July  15,  1902,  Francis  H.  Watt  died.  Imme- 
diately thereafter  his  sister,  Susan  Schoales, 
gave  notice  to  the  Order  of  Sparta  that  she 
claimed  the  proceeds  of  the  certificate  upon 
the  life  of  her  brother,  as  his  only  surviving 
heir  at  law.  Thereupon  the  Order  of  Sparta, 
upon  Its  petition,  was  allowed  to  pay  the 
money  Into  court  An  Issue  was  framed  by 
agreement  between  the  respective  parties,  to 
ascertain  which  of  them  was  entitled  to  the 
fund.  Susan  Schoales,  as  plaintiff,  filed  her 
statement,  to  which  William  Graham,  as  de- 
fendant, filed  a  demurrer.  The  court  below 
sustained  the  demurrer,  and  afterwards  di- 
rected the  money  which  had  been  paid  Into 
court  to  be  paid  to  Wllllahi  Graham.  Ap- 
peals were  taken  by  Susan  Schoales,  both 
from  the  Judgment  of  the  court  below  In  sus- 
taining the  demurrer,  and  from  the  order 
directing  payment  of  the  fund  to  William 
Graham. 

It  la  contended  here  on  the  part  of  appel- 
lant that,  as  William  Graham  was  not  re- 
lated to  Watt  by  blood  or  marriage,  and  was 
not  dependent  upon  bim,  he  could  not  be 
properly  designated  as  a  beneficiary,  by  rea- 
son of  the  provisions  of  the  act  of  April  6, 
1883  (P.  L.  7).  This  act  limits  the  payment 
of  death  benefits  by  beneficial  societies  to 
"families,  heirs,  blood  relatives,  afilanced 
husband  or  affianced  wife,  of  or  to  persons 
dependent  upon  the  member."  .  And  It  Is  fur- 
ther contended  that  the  appellant,  being  the 
sister,  heir .  at  law,  and  blood  relative  of 
Francis  H.  Watt,  deceased,  and  within  one 
of  the  classes  of  persons  designated  hi  the 
act  of  assembly,  is  therefore  entitled  to  re- 
ceive the  proceeds  of  the  certificate,  less  the 
payments  made  by  Graham  for  dues  and  as- 
sessments, with  Interest  thereon,  paid  to  keep 
Watt  in  good  standing  nntll  the  time  of  his 
death.  But  to  give  to  the  act  of  1893  any 
such  effect  as  would  take  from  the  member 
the  right  which  he  clearly  had  prior  to  the 
passage  of  the  act,  to  change  the  beneficiary, 
would  be  to  give  It  a  retrospective  effect 
Such  a  construction  Is  not  to  be  adopted,  un- 
less the  legislative  Intent  to  give  the  statute 
such  operation  Is  clear.  The  superior  court 
said  in  reference  to  this  act,  In  Wolpert  y. 
Knights  of  Birmingham,  2  Pa.  Super.  Ct  564: 
"The  language  of  this  statute  is  too  plainly 
prospective  in  its  operation  to  admit  of  any 
doubt"  And  again,  in  Thomeuf  v.  Knights 
of  Birmingham,  12  Pa.  Super.  Ct  196,  it  Is 
held  that  this  act  does  not  deprive  a  member 
of  a  beneficial  association  of  the  right  which 


he  had  before  Its  passage  to  designate  oi 
change  the  beneficiary. 

We  agree  with  the  view  that  the  Legisla- 
ture did  not  Intend  by  the  act  of  April  6, 1893, 
to  affect  the  rights  of  holders  of  certificates 
Issued  prior  to  that  time.  In  any  event  the 
appellant  here  would  seem  to  be  without 
standing  to  question  the  designation  of  a 
beneficiary  by  the  deceased.  It  is  true  that 
she  Is  within  a  class  from  which  the  mem- 
ber might  have  made  his  selection,  had  he 
seen  fit  to  do  so.  But  he  did  not  Indicate  her 
as  his  choice.  In  the  exercise  of  the  right 
for  which  he  had  contracted  with  the  associa- 
tion In  1882,  almost  11  years  before  the  pas- 
sage of  the  act  of  1893,  he,  after  the  death  of 
his  wife,  designated  his  "nearest  friend," 
William  Graham,  as  beneficiary  In  her  stead. 
The  association  raises  no  question  as  to  the 
rightfulness  of  his  action  In  so  doing,  and 
we  do  not  think  the  appellant  has  any  stand- 
ing to  complain.  Her  mere  relationship  as 
sister  is  not  sufficient  and  she  has  nothing 
more. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  Is  affirmed. 


(206  Pa.  T) 

SMITH  T.  MtTNCY  CRBEK  TP. 

(Supreme  Oonrt  of  Pennsylvania.     May  4, 
1903.) 

BRIDQES-REPAIRS    BY   COUNTY— FAILURB   TO 
INSPECT— NEOLIGBNCE. 

1.  Under  Act  March  30,  1859  (P.  L.  309),  ex- 
tended by  Act  March  12,  1860  (P.  L.  144),  to 
Lycoming  county,  it  is  the  duty  of  the  super- 
viaors  and  street  commissioners  to  keep  in  re- 
pair all  bridges  built  by  the  county. 

2.  It  is  negligence  for  the  snpervisors  of  a 
county  to  fail  to  inspect  a  bridge  under  their 
control,  where  its  floor  timbers  nave  not  been 
renewed  for  55  years. 

3.  Where  a  traction  engine  broke  through  a 
county  bridge,  and  the  fireman  of  the  engine 
fell  into  a  stream  below,  the  Question  whether 
or  not  the  injuries  with  which  he  suffered  three 
months  after  the  accident,  and  his  physical  con- 
dition at  the  time  of  the  trial,  were  the  direct 
consequences  of  his  injuries,  were  a  question 
for  the  jury. 

Appeal  from  Court  of  Common  Pleas, 
Lycoming  County. 

Action  by  Harry  M.  Smith  against  the 
township  of  Muncy  Creek.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

The  plaintiff  was  the  fireman  on  a  traction 
engine,  and  while  it  was  crossing  over  a 
bridge,  the  floor  broke  through,  and  the 
engine  was  precipitated  into  the  water  of  the 
stream  below;  the  plaintiff  falling  with  It 
No  physician  attended  the  plaintiff  until 
three  months  after  the  accident  when  he 
was  seized  with  a  violent  hemorrhage  of  the 
stomach,  which  physicians,  called  at  the 
trial,  attributed  to  the  result  of  tbe  accident 

Argued  before  MITCHELL,  DB3AN,  FELL, 
BROWN,  and  POTTER,  JJ. 

f  :.  See  Bridget,  voL  t,  Cent  Dig.  i  US. 
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Robert  K.  Reeder  and  W.  0,  Gllmore,  for 
appellant  N.  M.  Edwards,  6.  B.  M.  Metz- 
ger,  and  C.  BL  Sprout,  for  appellee. 

FELL,  J.  The  bridge  tbat  broke  under 
the  weight  of  the  traction  engine  on  which 
the  plaintlft  was  riding  was  built  by  the 
county  commissioners  in  1844,  and  from  that 
time  to  the  time  of  the  accident,  in  1899,  the 
floor  timbers  had  not  been  renewed,  nor  in- 
spected by  boring.  The  main  question  of 
law  at  the  trial  was  whether  the  township 
was  liable  for  the  failure  of  its  supervisors 
to  keep  a  county  bridge  in  repair.  The  act 
of  April  13,  1843  (P.  L.  221),  reUeres  town- 
ships from  the  duty  of  making  ordinary  re- 
pairs to  county  bridges,  and  imposed  the  duty 
on  the  county  commissioners,  except  in  cer- 
tain counties  which  were  exempted  from  the 
operation  of  the  act,  among  which  was 
WasMngton  county.  By  the  act  of  April  26, 
1850  (P.  L.  615),  the  provisions  of  the  act  of 
1843  were  extended  to  Washington  county. 
The  special  act  of  March  30,  1859  (P.  L.  309), 
relating  to  Washington  county,  was  extended 
by  the  act  of  March  12,  1860  (P.  L.  144),  to 
Lycoming  county,  and  made  it  the  duty  of 
supervisors  and  street  commissioners  to  keep 
in  repair  all  bridges  built  by  the  county.  In 
a  recent  case  (Whitmire  T.  Township  of 
Muncy  Creek,  17  Pa,  Super.  Ot  399),  which 
grew  out  of  the  same  accident  as  that  in 
wttlch  the  plaintiff  was  injured,  the  sixth 
section  of  the  act  of  1859  was  construed,  and 
It  was  held  that  the  township's  supervisors 
were  not  agents  of  the  county  commission- 
ers in  making  repairs  to  a  county  bridge, 
and  that  the  duty  of  repairing,  and  conse- 
quently of  inspecting,  was  primarily  on  the 
township.  The  construction  given  the  sec- 
tion is  clearly  right,  and  nothing  can  profit- 
ably be  added  to  what  Is  said  on  the  subject 
by  the  learned  president  of  the  superior  court 

There  was  no  evidence  to  sustain  the  con- 
tention that  the  original  construction  of  the 
bridge  had  been  defective.  The  bridge  was 
buUt  in  the  manner  in  which  bridges  were 
commonly  built  at  that  time,  by  mortising 
the  timbers.  Greater  strength  and  durability 
is  now  secured  by  the  use  of  angle  blocks, 
but  their  use  was  then  unknown.  The 
strength  of  the  bridge  was  ample  until  the 
timbers  were  weakened  by  decay,  and  were 
subjected  to  a  severer  strain  by  the  use  of 
traflBc  engines.  As  there  was  the  duty  of  in- 
spection, the  deterioration  of  the  timbers 
should  have  been  known  to  the  supervisors. 
They  had  knowledge  that  the  use  of  traction 
engines  in  the  township  had  become  general, 
and  that  their  transportation  had  been  for 
many  years  an  ordinary  use  of  the  roads  of 
the  township.  They  should  have  provided 
against  dangers  from  this  ordinary  and  rea- 
sonable use  of  the  bridge. 

To  what  extent  the  plaintiff  was  injured, 
and  whether  his  physical  condition  at  the 
time  of  the  trial  was  the  direct  consequence 
ot  his  injuries  by  the  accident,  were  questions 


for  the  Jury.    They  were  carefully  submitted 
In  a  charge  that  fully  protected  the  defend- 
ant's rights. 
The  Judgment  Is  affirmed. 


(306  Pb.  6(5} 

SMITH  et  nx.  T.  PENNSYIiVANIA  R  00. 

(Suprem*  Court  of  Pennsylvania.    May  4, 

1903.) 

EUINBNT  DOUAIN— WITNBSSBS-COUPKTENCT. 
1.  In  condemnation  proceedings,  witnesses 
who  were  familiar  with  the  tract  for  34  years, 
and  knew  the  character  of  the  land  and  the 
improvements  upon  it,  and  who  testified  that 
they  knew  the  value  of  the  land  in  the  com- 
munity, acquired  by  knowledge  of  sales  of  the 
land,  were  competent  to  testii^  as  to  the  dam- 
ages. 

Appeal  from  Court  ot  Common  Pleas,  Ches- 
ter County. 

Action  by  David  L.  Smith  and  wife  agahist 
the  Pennsylvania  Railroad  Company.  From 
the  Judgment,  defendant  appeals.    Affirmed. 

Argued  before  MITCHELL,  DEAN, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

John  J.  Pinkerton,  for  appellant  Wilmer 
W.  MacEleree  and  Joseph  H.  Baldnrln,  for 
appellees. 

MESTREZAT,  X  Th»  only  question  In 
tMs  case  requiring  consideration  Is  the  com- 
petency of  Frank  Russei  and  Clarence  Hope, 
two  witnesses  called  by  the  plaintiffs  to  es- 
tablish the  value  of  the  land  before  and  after 
the  construction  of  the  defendant's  railroad 
over  It  It  Is  contended  by  the  d^endant 
that  these  witnesses  did  not  show  sufficient 
knowledge  of  the  property  and  of  the  values 
of  land  In  the  nelghl>orhood  to  qualify  them 
to  place  an  estimate  on  the  plaintiffs'  land. 
This  contention  Is  supported  by  the  excerpts 
from  the  testimony  of  the  two  witnesses  quot- 
ed In  the  defendant's  brief,  bnt  it  is  not  sus- 
tained by  the  whole  of  their  testimony.  One 
of  the  witnesses  had  lived  in  the  neighbor- 
hood of  the  land  and  had  known  it  for  31 
years;  the  other  witness,  all  his  life.  They 
were  familiar  with  the  entire  tract  during 
this  time,  knew  the  character  and  quality  of 
the  land  and  the  Improvements  upon  It  at  the 
time  a  part  of  it  was  apprc^riated  by  the  de- 
fendant company  In  the  construction  of  Its 
railroad.  They  also  knew  the  manner  In  wlilcb 
the  railroad  passed  through  the  land,  and 
its  proximity  to  the  buildings.  They  visited 
the  premises  frequently,  and  passed  them 
several  times  each  year.  In  addition  to  the 
thorough  knowledge  they  possessed  of  the 
land  and  its  improvements,  they  each  testi- 
fied they  knew  the  value  of  the  land  in  the 
community  in  which  the  property  was  situ- 
ated. This  information  was  acquired  by  a 
knowledge  of  sales  of  land,  and  what  it  was 
held  at  by  the  Ofwners.  It  is  true  they  kneif 
of  very  few  sales,  but,  as  was  disclosed  by 
defendant's  witnesses,  this  was  because  there 

f  L  8m  Evidence,  voL  20.  Cent  Dig.  |  XOl. 
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had  been  very  few  sales  of  recent  date  In 
that  nelgbborhood.  Both  witnesses  lived  In 
a  Tillage  of  a  few  hundred  inhabitants  near 
the  land,  and,  as  appears  by  the  testimony, 
they  heard  the  valne  of  this  and  other  lands 
discussed  in  the  places  of  business  there. 
One  of  the  witnesses  said  that  when  a  sale 
of  property  took  place  in  the  community  it 
was  "the  principal  topic  of  conversation"  In 
the  Tillage. 

We  are  satlsfled  that  the  witnesses  dis- 
closed sufficient  knowledge  to  qualify  them 
to  place  an  Intelligent  estimate  on  the  land 
of  the  plalntifts  Injured  by  the  construction 
of  the  defendant's  road,  and  therefore  the 
Judgment  is  affirmed. 


(305  Fa.  M8) 

SHIMER  T.  B3AST0N  &  M.  8T.  RT.  GO. 

(Snpreme  Court  of  PennsylTania.     May  4i 
1908.) 

HKINBNT    DOMAIN— WITHDSSBS-VALUB— OOM- 
FBTBNOT— DAMAQBS. 

1.  In  an  action  to  recover  for  damages  to 
land,  caused  by  a  trolley  road  on  a  hiebway 
mnnine  through  it,  a  witness  who  did  not 
know  the  (voperty  prior  to  the  construction  of 
the  trolley  line  was  not  competent  to  estimate 
the  damages,  sustained  by  reason  of  its  con- 
sLrucUon. 

2.  In  an  action  by  a  landowner  for  damages 
caused  by  the,  construction  of  a  trolley  road  on 
a  highway,  the  Jury  cannot  charge  him,  in 
diminution  of  ills  damages,  with  the  general 
appreciation  of  property  caused  by  such  con- 
struction. 

Appeal  from  Cionrt  of  Common  Pleas, 
Northampton  County. 

Action  by  William  L.  Shlmer  against  the 
Baston  &  Nazareth  Street  Railway  Company. 
From  the  Judgment  for  defendant,  plalntifr 
appeals.    Reversed. 

The  plaintiff  owned  a  farm  on  both  sides 
of  a  public  road  leading  from  £4aston  to 
Nazareth,  upon  which  the  defendant  com- 
pany had  constructed  Its  railway,  and  Iiad 
endeavored  to  enjoin  the  construction  of  the 
defendant's  road,  but  the  court  dismissed  his 
bill,  and  required  the  defendant  to  give  him 
a  bond  to  secure  snch  damages  as  he  might 
recover  in  an  action  at  law. 

Argued  before  MITCHELL,  DEAN, 
BROWN,  and  MKSTREZAT,  JJ. 

Rnss^  O.  Stewart  and  Aaron  Goldsmith, 
for  appellant.  Bi  J.  Fox  and  J.  W.  Fox,  for 
appellee. 

MBSTREZAT,  J.  The  fifth  assignment  of 
error,  which  complains  of  the  admission  of 
W.  T.  Bissell  as  a  witness,  must  l>e  sustain- 
ed. Blssell  Is  a  real  estate  speculator  in  the 
city  of  Easton,  and  was  called  as  a  witness 
l>y  the  defendant  company  to  testify  to  the 
damages  sustained  in  the  construction  of.  its 
trolley  line  on  the  public  highway  passing 
tbroogh  the  plaintllTs  premises.  From  his 
preliminary  examination,  it  appeared  that  he 
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had  no  knowledge  of'  the  plaintiff's  farm  or 
Its  value  prior  to  the  construction  of  the 
railway,  and  since  that  time  he  had  only 
passed  along  the  highway  intersecting  the 
property.  Bissell  testified:  "Q.  Have  yon 
been  on  the  farm  or  just  along  the  road  since 
the  construction  of  the  trolley  line?  A. 
Just  along  the  road;  I  looked  at  the  land  as 
I  passed."  The  plaintiff's  counsel  objected 
to  the  competency  of  the  witness,  on  the 
ground  that  he  did  not  luiow  '^e  farm  be- 
fore the  construction  of  the  railway,  and 
that  ho  had  not  shown  that  he  was  familiar 
with  the  Taiue  of  farm  land  in  that  commu- 
nity. The  learned  trial  judge  OTerruled  the 
objection  and  admitted  the  testimony.  Im- 
mediately after  tills  ruling  the  witness  was 
thus  examined:  "Q.  Now,  Mr.  Bissell,  will 
yon  tell  us  whether  there  has  been  any 
change  In  the  Talue— selling  Talue— of  the 
land  of  Mr.  Shlmer  by  reason  of  the  constmc- 
tlon  of  the  trolley  road  on  the  highway  ad- 
joining? A.  In  most  every  instance  it  In- 
creases the  Talue  of  property,  in  my  estima- 
tion." Bissell,  having  admitted  he  did  not 
Icnow  the  farm  prior  to  the  construction  of 
the  trolley  road,  was  not  competent  to  glTe 
an  estimate  of  the  damages  sustained  by  the 
plaintiff  by  reason  of  its  construction.  A  re- 
sponsive answer  to  the  question  propounded 
to  the  witness  required  him  to  know  the 
property  and  its  market  value  before,  as  well 
as  after,  the  construction  of  the  trolley  line; 
otherwise,  he  coold  not  teU  whether  there 
had  been  "any  change  in  the  selling  value  of 
the  land  by  reason  of  the  construction  of  the 
trolley  road  on  the  highway  adjoining." 
Without  a  knowledge  of  the  farm,  it  logical- 
ly follows  be  could  not  know  its  market 
Talue.  He  must  know  the  land,  its  character 
and  quality,  and  in  a  general  way,  and  to  a 
reasonable  extent,  have  in  his  mind  such  oth- 
er data  as  will  enable  him  to  properly  esti- 
mate its  maiitet  value.  Pittsburgh,  Virginia 
&  Charleston  Ry.  Co.  t.  Vance,  115  Pa.  826, 
8  Atl.  764.  Unless  in  possession  of  such  in- 
formation prior  as  well  as  subsequ«it  to  the 
construction  of  the  trolley  road,  Bissell  was 
clearly  incompetent  as  a  witness,  and  should 
not  have  been  permitted  to  testify.  As  said 
in  Gallagher  v.  Kemmerer,  144  Pa.  509,  22 
Atl.  070.  27  Am.  St.  Rep.  673:  "The  witness 
might,  perhaps,  have  been  competent  to  tes- 
tify as  to  the  value  of  the  land  after  the 
injury,  but  it  is  plain  by  his  own  statement 
that  he  knew  nothing  of  its  nature  and  char- 
acter before  the  injury.  How  was  it  possi- 
ble, therefore,  for  him  to  testify  as  to  the 
value  of  the  land  free  from  the  injury  com- 
plained of  V" 

In  view  of  the  fact  that  the  case  goes  back 
to  be  tried  again,  we.  need  not  consider  the 
other  assignments.  It  may  be  suggested, 
however,  that  the  Jury  should  have  full  and 
explicit  Instructions  as  to  the  measure  of 
damages,  and  should  be  told  that  the  plain- 
tiff is  entitled  to  any  increase  in  the  value 
of  his  land  by  reason  of  the  general  appreda- 
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tlon  of  property  in  the  nelgtabortaood  be- 
canae  of  tbe  construction  of  tbe  trolley  road. 
We  are  Inclined  to  tblnk,  from  an  ezamlna- 
tlon  of  the  testimony,  that  some  of  the  wit- 
nesses, as  well  as  the  Jury,  overlooked  tb^ 
fact  lu  estimating  tbe  plalntlfTs  damages,  and 
charged  him  with  the  general  appreciation  of 
property  In  that  neighborhood. 

The  fifth  assignment  of  error  Is  sustained, 
the  judgment  Is  reversed,  and  a  venire  facias 
de  novo  Is  awarded. 


(208  Pa.  IE) 
CROASDALB  ▼.  VON^  BOTNEBUROK. 
(Supreme  Court  of  Pennsylvania.     May  4, 
1903.) 

TENANCY  IN  COMMON— OWNERSHIP  OP  THO- 
BOAT— MANAQINO  OWNER— RIGHTS  AND  LIA- 
BILITIES—APPEAL.— RECORD. 

1.  Where  a  tugboat  is  owned  by  several  as 
tenants  in  common,  the  managing  owner  cannot 
claim  a  salary  for  nis  services  as  such,  where  no 
salary  was  ever  paid  to  the  managing  owner  of 
the  boat,  and  such  managing  owner  had  em- 
ployed agents,  who  were  compensated  for  their 
services  in  keeping  an  account  of  the  boat's  re- 
ceipts and  expenditures,  and  soliciting  and  ob- 
taining business  for  the  l>oat  and  taking  general 
charge  of  it. 

2.  Where  one  of  -Beveral  tenants  in  common 
of  a  tugboat  acta  as  managing  owner,  he  has 
no  authority  as  such  to  institute  a  prosecu- 
tion against  one  of  his  co-owners,  alleged  to  be  a 
defaulter,  and  charge  his  co-owners  with  the 
expense  of  the  criminal  prosecution. 

3.  Where  the  managing  owner  of  a  tugboat 
fails  to  account,  and  Is  compelled  to  do  so  by 
legal  proceedings,  he  is  personally  liable  for  the 
costs. 

4.  Equity  rule  02  requires  appellant  to  file 
in  the  court  below  a  brief  statement  of  the 
errors  made  by  the  order  or  decree  appealed 
from.  Sup.  Ct.  Rule  No.  11  requires  him  to 
specify  in  writing  the  particular  errors  which 
he  assigns,  and  file  the  same  in  the  prothono- 
tary's  office  in  the  Supreme  Court,  HeU,  that 
an  appeal  will  be  non  prossed  where  such  rules 
are  not  complied  with. 

Appeal  from  Court  of  Common  Pleas, 
Fhlladelpbla  County. 

BUI  by  Olney  Croasdale  against  F.  Albert 
Von  Boyneburgk  for  an  accounting.  Decree 
for  plaintiff,  and  defendant  appeals.  Affirm- 
ed. 

On  exceptions  to  tbe  report  of  tbe  master, 
tbe  court  (McCarthy,  J.)  filed  an  opinion  in 
part  as  follows: 

"The  first  question  raised  Is,  should  tbe 
credits  claimed  by  tbe  accountant  for  dis- 
bursements in  connection  with  the  criminal 
prosecution  of  Stotsenberg  for  alleged  embez- 
zlement of  moneys  belonging  to  tbe  owners 
of  the  John  Reese  be  allowed?  Tbe  learned 
master  finds  as  matter  of  law  that  the  cred- 
its should  be  allowed,  because  the  account- 
ant, 'as  managing  owner  of  the  tugboat,  was 
morally  bound  and  legally  authorized'  to  de- 
tect and  prosecute  a  co-owner  for  embezzle- 
ment of  the  owners'  money,  and  to  cbarge 
the  owners  with  the  expense  thereof,  inclnd- 
Ing  fees  of  counsel,  detectives,  expert  ac- 
countants, clerks,  etc.;  and  tbe  subsequent 
Abandonment  of  tbe  proceedings  does  not  re- 


lieve them,  such  efforts  being  In  the  Interest 
of  Justice  and  for  the  special  benefit  of  tbe 
owners.  He  cites  no  authority,  nor  does 
he  offer  any  reasoning  In  support  of  this 
novel  view  of  the  duties  of  a  managing 
owner. 

"Tbe  Supreme  Court  of  Pennsylvania  has 
affirmed  tbe  decision  of  this  court  that  the 
owners  of  tbe  John  Reese  are  tenants   in 
common  of  a  chattel.     It  Is  an  incident  of 
such  ownership  that  common  consent  Is  nec- 
essary to  common  enjoyment  of  the  prop- 
erty, and  the  prior  consent  of  each  owner  is 
necessary  to  bind   him   to   any  use  of   the 
chattel  or  expenditure  on  account  of  It.     In 
case  of  vessels,    however,    the   employment 
of  which  Is  deemed  by  commercial  natloziB  a 
matter  of  public  benefit,  after  the  consent  to 
the  appointment  of  the  managing  owner  is 
established,  the  consent  of  all  tlte  owners  to 
his  duly  authorized  acts  will  be  presumed, 
and  they  will  be  l>ound  by  all  contracts  made 
by  him  on  tbeir  behalf  within  the  scope  of 
his  authority.    Madachlan,  Merchant  Ship- 
ping (4th  Ed.)  190.    This  extends  to  whatever 
concerns  the  employment  of  the  ship— as  ap- 
pointing Its  master  and  officers,  seeing  tbat 
the  ship  is  properly  repaired,  equipped,  and 
manned,  employing  tradesmen  to  furnish  sup- 
plies and  repairs,  procuring  freights,  preserv- 
ing tbe  ship's  papers,  making  necessary  en- 
tries, adjusting  freights  and  averages,  dis- 
bursing and  receiving  moneys,  keeping  and 
adjusting  the  accounts  between  the  parties 
Interested,  and  the  like.    Abbott,  Merchant 
Ships  (14th  Ed.)  130;   Maclachlan,  Merchant 
Shipping  (4tb  Ed.)  ISO.    The  institution   of 
proceedings  at  law,  however,  Is  not  within 
the   authority  of  a   managing  agent,   being 
foreign  to  the  purpose  of  his  employment, 
and  it  has  accordingly  been  held  that  lie  can- 
not pledge  the  credit  of  the  co-owners  for 
the  expenses  of  a  lawsuit    Abbott,  Merchant 
Ships,  supra,  citing  Campbell  v.  Stein,  6  Dow. 
116;    The  Bellcalra,  5  Asp.   M.   C.  682.     A 
fortiori,  it  is  not  within  the  scope  of  his 
authority  to  Institute  a  criminal  prosecution, 
and  the  consent  of  the  owners  to  such  ac- 
tion on  ills  part  cannot  be  presumed  from 
tbe  fact  of  his   employment  as   managing 
owner.    The  consent  of  each  must  be  shown 
to  Justify  charging  him  with  the  Incidental 
expenses.    The  learned  master  finds  that  the 
criminal  prosecution  agralnst  Stotsenberg  was 
Instituted  and  prosecuted   without   the   an- 
thorlty  or  consent  of  Ills  wife^  or  of  the  plain- 
tiff, her  assignee.     He  also  finds  that  the 
prosecution  was  abandoned.    It  was,  there- 
fore, of  no  benefit  to  tbe  owners,  who  could 
only  liave  been  benefited  by  It,  as   mem- 
bers of  tbe  community,  through  the  convic- 
tion and  punishment  of  the  offender,  not  tn 
their  private  capacity  as  owners;    and,  the 
case  not  having  been  brought  to  trial,  there  Is 
nothing  to  show  that  the  proceeding    -was 
founded  upon  any  proper  cause.    Under  such 
circumstances,  there  Is  no  reason  In  law  or 
equity  why  any  part  of  tbe  expenses  Incnr- 


Digitized  by 


Google 


p«.) 


CBOASDALB  t.  VON  BOYNEBUBGK. 


771 


red  In  connection  wltb  this  criminal  prosecu- 
tion should  be  Imposed  upon  Mrs.  Stotsen- 
berg  or  the  plaintiff.  The  master  finds  the 
total  of  these  expenses  to  be  the  sum  of 
$409.60.  Credits  claimed  for  all  the  items  ag- 
gregating this  total  must  be  disallowed  to 
the  accountant  as  against  the  plaintiff. 

"The  second  question  raised  by  the  excep- 
tion Is,  should  the  credits  claimed  by  the 
accountant  for  the  payment  by  blm  after 
August  17,  1897,  of  bills  contracted  on  ac- 
count of  the  employment  of  the  John  Reese 
prior  to  that  date,  be  allowed?  The  plaintiff 
contends  that  these  credits  should  not  be 
allowed,  because  from  that  time,  namely, 
August  17,  1897,  the  Interest  In  said  vessel 
changed,'  and  he  should  not  be  charged  with 
expenses  of  the  boat  'contracted  prior  to  the 
time  he  became  entitled  to  share  In  the 
profits.'  This,  however,  Is  an  error  In  fact 
The  Interest  was  not  changed  until  the  plain- 
tiff purchased  Mrs.  Stotsenberg's  share  on 
December  19,  189&  The  date  of  August  17, 
1897,  Is  that  upon  which  the  accountant  be- 
came the  managing  owner,  and  is  fixed  by 
the  decree  as  the  date  when  the  accounting 
should  begin,  because  It  is  his  own  steward- 
ship of  which  he  Is  required  to  render  an 
account,  and  not  that  of  another.  The  plain- 
tiff. In  acquiring  the  ownership  of  Mrs.  Stot- 
senberg's share  In  the  John  Reese,  acquired 
also  the  net  eambigs  or  dividends  accrued 
upon  that  share  to  the  date  of  his  purchase. 
In  determining  what  the  net  earnings  are,  the 
accountant  Is  entitled  to  credit  for  any  due 
and  proper  application  of  the  earnings  of  the 
tugboat  received  by  him.  The  payment  of 
a  valid  and  subsisting  Indebtedness  of  the 
owners  legitimately  Incurred  in  connection 
with  the  employment  of  the  boat  Is  a  due  and 
proper  application  of  her  earnings,  and  it  Is 
a  matter  of  no  moment  when  that  debt  was 
contracted.  Here  the  validity  of  the  debts 
is  not  questioned.  The  accoimtant  has  ac- 
tually paid  them  as  Justly  due  by  the  own- 
ers, and  he  is  entitled  to  credits  for  such 
payments,  as  the  learned  master  has  proper- 
ly found.  On  the  other  hand,  the  decree  re- 
quires the  defendant.  Von  Boyneburgk,  to 
account- for  all  sums  of  money  which  have 
been  received  and  collected  by  him  as  man- 
aging owner  from  August  17,  1897,  on  ac- 
count of  the  use  and  hire  of  the  said  tugboat, 
or  to  the  use  of  her  owners.  The  learned 
master  has  found  that  since  the  date  named 
the  accountant  received  aud  has  failed  to  ac- 
count for  ¥400  belonging  to  the  owners  of  the 
tugboat,  and  accordingly  has  surcharged  him 
properly  with  that  amount 

"The  third  question  raised  by  the  excep- 
tions Is,  should  the  credits  claimed  by  the 
accountant  for  his  salary  as  managing  owner 
be  allowed  In  addition  to  the  credits  claimed 
by  him  for  commissions  paid  to  agents?  The 
master  finds  as  matter  of  fact  that  at  a  meet- 
ing of  the  owners  of  a  majority  of  Interest 
In  the  John  Reese,  held  In  August,  1807,  It 
was  agreed  that  the  accountant  as  managing 


owner,  should  receive  $60  per  month  for  his 
services,  and  as  matter  of  law  that  the  own- 
ers of  a  majority  of  interest  were  authorized 
to  enter  Into  an  agreement  to  pay  the  man- 
aging owner  whatever  salary  they  might 
agree  upon,  and  that  Mrs.  Stotsenberg  and 
the  plaintiff,  as  her  assignee,  are  bound  by 
the  action  of  the  majority.  He  does  not  find 
that  Mrs.  Stotsenberg  was  present  or  rep- 
resented at  the  meeting  referred  to.  The 
testimony  shows  she  was  not  He  does  not 
find  that  the  action  of  the  meeting  In  fixing 
a  salary  for  the  managing  owner  was  com- 
municated to  her,  or  that  she  ever  had  actual 
knowledge  of  It  There  Is  nothing  In  the  evi- 
dence from  which  such  knowledge  can  be 
Inferred.  Supposing  her  to  have  had  access 
to  the  managing  owner's  accounts,  she  could 
have  gathered  from  them  no  knowledge  of 
this  matter,  tor  his  first  entry  of  credit  for 
salary  bears  date  March  1,  1899,  the  Item 
reading,  'By  accountant's  wages,  August  17, 
1897,  to  March,  1899,  ^ghteen  and  a  half 
months,  at  $50,  $925.'  This  entry,  according 
to  Its  date,  was  made  about  two  months  and 
a  half  after  Mrs.  Stotsenberg  had  sold  out 
her  Interest  to  the  plaintiff,  and  ten  days 
after  the  plaintiff  had  filed  his  bill  In  the 
present  action  praying  for  an  account. 

"It  has  been  sufficiently  shown  before  that 
a  majority  of  the  owners  In  common  of  a 
chattel  cannot  bind  the  minority  nor  any 
single  owner  without  his  consent  It  may 
be  that  consent  will  be  presumed  tn  the 
absence  of  knowledge.  There  Is  nothing  In 
the  evidence  on  which  to  base  any  presump- 
tion that  either  the  plaintiff  or  his  assignor 
had  any  knowledge  of  this  claim  befo;%  the 
actual  stating  of  the  account  before  the  mas- 
ter. 

"The  learned  master  finds  as  a  fact  that 
no  salary  was  ever  paid  to  any  other  man- 
aging owner  of  said  tugboat  In  the  absence 
of  knowledge  and  consent  on  her  part  to  a 
change  In  the  arrangement  It  would  be  In- 
equitable and  unjust  to  bold  Mrs.  Stotsen- 
berg and  her  assignee,  the  plaintiff,  to  any 
different  arrangement  from  that  with  which 
she  was  familiar,  which  had  her  consent 
and  which  appears  to  be  the  usual  and  cus- 
tomary arrangement  in  this  business,  namely, 
that  the  managing  owner  should  serve  without 
charge,  and  the  agents  of  the  boat  should 
be  paid  a  percentage  upon  such  gross  re- 
ceipts as  resulted  from  their  agency.  Th* 
learned  master  finds  as  matter  of  fact  that 
the  accoimtant  employed  Walker,  and  after- 
wards Reynolds,  as  his  successor,  "merely  as 
assistants  or  employes  of  the  owners'  at  a 
commission  of  five  per  centum  upon  their 
gross  collections;  and,  as  matter  of  law,  that 
be  was  authorized  to  employ  them,  and  that 
bis  selection  Is  presumed  to  have  been  ratified 
by  the  other  owners,  as  no  objection  was 
made;  and  hence  he  Is  entitled  to  credit  for 
the  payments  made  to  them.  The  master 
nowhere  finds  the  facts  upon  which  he  bases 
bis  conclusion  that  the  persons  named  were 
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merely  assistants,  nor  does  lie  find  the  facts 
showing  the  nature  of  their  employment  and 
duties,  or  the  character  of  the  work  carried 
on  by  the  managing  owner.  To  ascertain 
these  facts  we  must  look  into  the  evidence, 
and  that  shows  that  Walker,  at  the  time  be 
was  employed  about  the  business  of  the  John 
Reese,  was  in  business  as  a  tugboat  agent, 
and  had  cliarge  of  several  other  tugboats 
besides  the  Reese;  that  he  attended  to  liis 
dnties  as  agent  for  the  Reese  In  the  same 
manner  as  he  attended  to  like  duties  for 
other  boats;  that  the  business  of  the  boat 
was  carried  on  In  his  office,  the  managing 
owner  not  having  any  office;  that  Walker 
kept  accounts  of  her  receipts  and  expendi- 
tnres,  paid  the  crew,  paid  8om6  of  the  bills, 
hustled  to  get  work  for  the  boat,  and  had 
general  charge  of  her,  and  was  paid  for  his 
services  a  commission  of  five  per  centnm 
upon  the  gross  receipts.  Reynolds,  his  suc- 
cessor, performed  the  like  duties.  He  acted 
In  the  same  capacity  to  this  particular  boat 
as  he  did  in  connection  with  other  boats 
Which  he  had  charge  of.  He  was  paid  also  a 
commission  of  five  per  centnm,  which  he  tes- 
tified Is  a  fair  commission  for  tlie  work.  The 
accountant  had  a  general  superintendence  of 
the  business,  and  directed  Walker  and  Reyn- 
olds in  their  work.  He  also  seems  to  have 
assisted  In  getting  employment  for  the  tug- 
boat, and  to  have  paid  some  of  the  bills; 
but  the  character,  amount,  and  extent  of 
work  done  by  him  Independently  of  bis  agents 
does  not  clearly  appear  in  the  evidence. 

"There  Is  no  magic  in  a  name.  The  facts 
show  that  whether  Walker  and  Reynolds  were 
what  are  technically  known  In  the  business 
as  'agents'  of  the  tugboat  John  Reese,  or 
were  'merely  the  assistants  or  employes  of 
the  owners'  of  that  vessel,  as  fonnd  by  the 
master,  they  discharged  such  duties  as  are 
ordinarily  performed  by  tugboat  agents,  and 
were  compensated  in  the  usual  way  by  com- 
missions upon  the  gross  sums  they  handled. 
These  commissions  having  been  paid.  It  would 
be  inequitable,  as  already  found,  to  charge 
what  would  virtually  be  a  second  compensa- 
tion for  the  same  services  against  the  plain- 
tiff, neither  he  nor  bis  assignor  having  ever 
consented  thereto.  The  credits  claimed  for 
all  payments  of  salary,  which  appear  from 
the  account  filed  to  aggregate  the  sum  of 
51,575,  should  therefore  be  disallowed  as 
against  the  plaintiff. 

"The  fourth  question  raised  by  the  excep- 
tions is,  should  the  costs  of  this  suit  be  paid 
by  the  defendant.  Von  Boyneburgk,  In  his  in- 
dividual capacity,  or  In  his  representative 
capacity  as  managing  owner  of  the  John 
Reese?  The  master  finds  as  matter  of  law 
that  the  accountant  is  liable  for  all  costs  by 
reason  of  his  failure  to  account  until  com- 
pelled to  do  so  by  the  order  of  this  court; 
and  that  the  plaintiff  should  be  relieved  from 
contribution  to  the  costs  of  this  proceeding, 
as  It  would  be  Inequitable  to  tax  him,  as  he 
18  free  from  blame,  and  waa  compelled  to 


seek  redress  In  court  He  also  affirms  tbe 
eighth  request  for  findings  of  law  to  tbe 
effect  that  all  costs  in  this  case  shall  be  paid 
by  the  accountant,  'but  with  the  modlficatioii 
that  the  costs  shall  be  paid  by  the  said  F. 
Albert  Von  Boyneburgk  as  managing  owner, 
but  exclusive  of  the  right  of  said  managing 
owner  to  charge  the  plaintiff  with  any  pro- 
portion thereof.' 

"As  already  stated,  one  of  the  cardinal 
duties  of  the  ship's  husband  or  managing 
owner  Is  to  keep  and  adjust  accounts  between 
the  parties  interested.  Tbe  owners  bare  m. 
constant  right  to  Inspect  his  accounts,  'and 
If  they  are  driven  by  his  refusal  or  delay 
to  seek  an  account  in  a  court  of  equity,  be 
will  be  visited  with  the  costs,  and  with  In- 
terest on  any  balance  of  money  retained  In 
his  hands,  for  this  neglect  of  bis  duty.' 
Madachlan,  Merchant  Shipping  (4th  Ed.)  189. 
It  was,  therefore.  Von  Boyneburgk' s  duty  to 
account  Bis  neglect  or  refusal  to  do  it  caus- 
ed this  suit  For  this  dereliction  of  duty  he 
should  be  punished  by  Imposing  upon  him 
all  the  costs  and  Interest  upon  the  amount 
retained,  to  be  p^id  out  of  his  own  Indivldnal 
pocket  To  permit  him  to  pay  these  penal 
charges  out  of  the  funds  In  his  hands  as 
managing  owner,  would  be  to  Inflict  ni>on 
each  of  his  codefendants,  who  had  no  duty 
to  account  and  are  not  In  the  least  default, 
the  same  punishment  with  the  wrongdoer, 
and  thus  confound  the  Innocent  witb  the 
guilty.  The  master  justly  finds  It  would  be 
Inequitable  to  tax  the  plain  tiff  with  any  of 
the  costs,  as  he  is  free  from  blame.  It  would 
be  Just  as  Inequitable  to  tax  them  upon  sucli 
of  the  other  owners  aa  are  equally  blame- 
less." 

The  court  entered  a  decree  that  tiie  de- 
fendant F.  Albert  Von  Boyneburgk  pay  to  the 
plaintiff  $2,317.68,  and  that  the  defendant 
personally  pay  the  costs.  Defendant  ap- 
pealed. 

Argued  before  MITCHELti  VELZ.. 
BROWN,  MESTREZAT,  and  POTTER.  JJ. 

Thomas  DIehl  and  J.  Warren  Ooulston,  for 
appellant  E.  Cooper  Shapley  and  Edwin  O. 
Nevln,  for  appellee. 

MESTREZAT,  1.  The  facts  found  and  the 
authorities  cited  by  the  learned  trial  Judge  In 
his  opinion  disposing  of  the  exceptions  to  the 
master's  report  are  ample  to  sustain  the  de- 
cree entered  by  the  court  below.  The  own- 
ers of  the  tugboat  John  Reese  held  the  prop- 
erty as  tenants  in  common.  Croasdale  v. 
Von  Boyneburgk,  195  Pa.  877,  46  Ati.  e»,  It 
appears  from  the  evidence,  and  was  found  as 
a  fact  by  the  master,  that  no  salary  was  ever 
paid  any  managing  owner  of  the  John  Reese. 
The  accountant  as  managing  owner,  employ- 
ed two  agents  of  the  tugboat,  who  performed 
the  duties  as  such,  and  were  compensated  by 
commissions  upon  tbe  gross  sums  they  han- 
dled. The  business  of  the  boat  was  car- 
ried on  at  tbe  office  of  one  of  the  agents,  tiie 
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managing  owner  bavlng  no  office.  The 
agents  kept  the  acconnts  of  the  boaf  b  re- 
ceipts and  expendltnres,  paid  the  crew,  paid 
some  of  the  bills,  solicited  and  obtained  busi- 
ness for  the  boat,  and  had  general  charge 
of  ber.  It  was  f onnd  as  a  fact  that  it  was  the 
nsnal  and  cnstomary  arrangement  in  the 
business  that  the  managing  owner  should 
serve  witbont  charge,  and  the  agent  of  the 
company  shonld  be  paid  a  percentage  uiion 
such  gross  receipts  as  resulted  from  the 
agency.  It  thus  appears  that  under  the  facts 
disclosed  by  the  evidence  and  found  by  the 
court  below  the  duties  of  the  managing  own- 
er were  not  performed  by  Von  Boyneburgk, 
but  by  the  agents,  who  received  the  commis- 
sions to  which  he  claims  he  is  entitled  for 
attending  to  the  affairs  or  the  business  of  the 
boat. 

The  above-recited  facts  would  clearly  pre- 
clude the  accountant  from  claiming  a  salary 
for  his  services  as  managing  owner.  He 
relies,  howeyer,  on  an  alleged  agrreement  by 
the  owners  of  a  majority  In  interest  In  the 
tugboat  as  the  basis  of  his  claim  for  compen- 
sation for  Ms  services.  The  evidence  shows 
that  neither  Mrs.  Stotsenberg  nor  her  assign- 
or, the  plaintiff,  was  represented  at  any 
meeting  when  the  alleged  agreement  was 
made,  nor  that  they,  or  either  of  them,  had 
any  knowledge  that  such  an  agreement  had 
been  entered  Into  with  Van  Boynebur^.  It 
is  equally  clear  that  neither  the  plaintiff  nor 
bis  assignor  acquiesced  In  the  agreement,  or 
consented  that  Von  Boyneburgk  should  re- 
ceive a  salary  for  his  services  as  managing 
owner.  But,  If  it  be  conceded  that  the  ma- 
jority Interest  agreed  to  compensate  him  for 
his  ser^'lces,  and  that  the  minority  Interest 
could  be  bound  thereby,  the  managing  own- 
er, however,  would  be  compelled  to  perform' 
those  services  before  he  would  be  entitled 
to  the  compensatiou.  This,  as  we  have  seen, 
he  did  not  do.  The  two  agents  conducted 
the  business,  and  tttey  were  paid  by  com- 
missions upon  the  gross  sums  they  handled. 
As  said  by  the  court  below,  these  commis- 
sions having  been  paid.  It  would  be  inequi- 
table to  charge  what  would  virtually  be  a 
second  compensation  for  the  same  services 
against  the  plaintiff,  neither  he  nor  his  as- 
signor having  ever  consented  thereto.  It  is 
quite  obvious  that  the  appellant  did  not 
regard  himself  as  entitled  to,  nor  ■  expect, 
compensation  for  his  services  from  the  fact 
that  his  account  shows  that  he  made  no  | 
charges  for  them  against  the  boat.untll  more 
than  18  months  after  he  assumed  the  man- 
agement of  the  boat,  and  after  Mrs.  Stotsen- 
berg had  sold  her  interest,  and  this  proceed- 
ing had  been  Instituted.  This,  taken  In  con- 
nection with  the  fact  that  an  agent  perform- 
ed the  duties,  and  was  compensated  In  the 
manner  In  which  the  managing  owner  would 
be  paid  were  he  to  receive  compensation,  is 
convincing  proof  that  the  appellant's  right 
to  claim  payment  for  services  did  not  occur 
to  blm  until  the  appellee  compelled  him  to 


account  for  bis  management  of  the  business 
of  the  boat 

The  authorities  dted  by  the  trial  Judge 
snstahi  him  In  holding  that  It  was  not  the 
duty,  nor  within  the  authority,  of  the  appel- 
lant, as  managing  owner,  to  Institute  a  crim- 
inal prosecution  against  Stotsenberg;  and 
hence,  as  against  the  nonassenting  owner  of 
an  Interest  In  the  vessel,  he  Is  not  entitled 
to  a  credit  In  his  account  for  the  costs  ex- 
pended In  the  litigation.  We  can  see  no 
force  In  the  suggestion  of  the  master  that 
the  appellant,  as  managing  owner,  was  mor- 
ally bound  to  detect  and  prosecute  a  co- 
partner for  an  alleged  embezzlement  which 
occurred  some  time  prior  to  the  date  when 
the  affairs  of  the  boat  were  placed  In  the 
hands  of  the  appellant.  The  purpose  of  a 
criminal  prosecution  is  to  punish  the  of- 
fender for  violating  the  laws  of  the  com- 
monwealth, and  not  to  enforce  the  payment 
of  money,  nor,  as  in  civil  proceedings,  to 
restore  to  the  owner  the  property  of  which 
he  has  been  defrauded.  The  criminal  pro- 
cess of  the  court  should  not  be  invoked  for 
any  such  purpose.  While  the  appellant,  like 
any  other  person,  could  have  Instituted  the 
prosecution  against  Stotsenberg,  It  was  clear- 
ly not  his  duty,  as  managing  owner,  to  do 
80.  The  scope  of  his  employment  did  not 
Include  a  duty  nor  the  authority  to  prose- 
cute at  the  expense  of  the  boat  owner  a 
delinquent  or  defaulting  owner  of  a  minority 
Interest  for  the  violation  of  the  criminal 
laws  of  the  state.  Such  action  might  be 
most  commendable  In  him  as  a  citizen  who 
Is  looking  after  the  morals  of  the  community, 
but  as  the  managing  owner  of  a  tugboat  his 
employers  would  doubtless  prefer  that  he 
should  not  consider  It  a  part  of  his  employ- 
ment to  Institute  criminal  prosecutions 
against  them,  or,  If  he  did  so,  that  they 
should  not  be  compelled  to  reimburse  him  for 
such  services,  or  protect  him  against  costs 
he  was  properly  condemned  to  pay.  The 
costs  of  this  proceeding  were  properly  dis- 
posed of  by  the  court  below.  It  was  clearly  ■ 
the  duty  of  the  managing  owner  to  account 
not  only  to  the  plaintiff,  but  to  all  the  owners, 
and  when  he  failed  In  the  performance  of 
this  duty,  and  was  compelled  by  legal  pro- 
ceedings to  render  an  account,  he  shonld 
be  visited  personally  with  the  costs. 

No  assignments  of  error  were  filed  la  this 
case,  and  the  appellee  would  have  been  en- 
titled, on  motion,  to  a  Judgment  of  non  pros, 
under  rule  11.  The  learned  counsel  for  ap- 
pellant misapprehended  the  purpose  of  rule 
92,  which  requires  the  appellant  to  file  in  the 
court  below  "a  brief  statement  of  the  errors 
he  alleges  to  have  been  made  by  the  order 
or  decree  appealed  from."  This,  however, 
does  not  relieve  the  appellant  from  his  duty 
under  rule  11  to  "specify  in  writing  the  par- 
ticular errors  which  he  assigns,  and  to  file  the 
same  In  the  prothonotary's  office"  of  this 
coiurt  On  an  appeal  we  can  consider  only 
such  errors  In  the  record  as  hav«  been  prop- 
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«rl7  assiened  under  the  last-mentioned  rule. 
A  failure  to  observe  either  of  tliese  rules  may, 
at  tbe  instance  of  the  otlier  party,  or  on  the 
court's  own  motion,  Impose  on  the  offending 
party  tbe  penalty  of  having  hla  writ  non 
prossed. 
Tbe  decree  la  affirmed. 


(205  P8.,579) 

NORTH  PENNSYLVANIA  R.  CO.  et  aL  t. 

INLAND  TRACTION  CO.  et  aL 

(Supreme  Court  of  PeunsylTanla.    Hay  4, 

1903.) 

BTRBET     RAILROADS— RIGHTS     OF     ABUTTINQ 

OWNERS— CONSENT  TO  USB  OF  STREET 

—RAILROAD  CROSSINQ. 

1.  A  landowner  is'  entitled  to  an  injunction 
to  protect  liis  own  land  to  tbe  center  line  of  tbe 
road  from  tbe  burden  of  street  railroad  dracks, 
though  his  neighbors  on  the  opposite  side  have 
consented  to  the  use  of  their  lands  by  such 
company. 

2.  A  street  railroad  company  obtained  the 
consent  of  a  turnpike  company  and  of  the 
township  authorities  to  use  the  turnpike  road 
and  of  the  abutting  owners  on  one  side  of  the 
road.  Held,  that  an  owner  on  the  other  side 
of  the  road,  who  had  not  consented,  and  whose 
property  was  not  touched,  could  not  enjoin 
the  construction  of  the  railroad. 

8.  Where  tbe  tracks  of  a  railroad  company 
are  crossed  by  an  overhead  bridge,  such  com- 
pany has  no  standing  to  enjoin  the  construc- 
tion of  a  street  railway,  where  the  street  rail- 
road company  offers  to  rebuild  the  bridge  so 
as  to  make  it  strong  enough  for  the  passage  of 
its  cars,  though  the  railway  company  owns 
the  land  on  which  the  foundations  of  the  bridge 
rest,  and  originally  erected  tbe  bridgje. 

4.  A  railroad  company  cannot  enjoin  the  con- 
struction of  a  street  railroad  on  a  public  road 
which  crosses  its  track  and  on  which  lands  own- 
ed by  it  abut,  under  the  provisions  of  Act  June 
19,  1871  (P.  L.  1360),  where  none  of  tbe  rights 
or  franchises  of  the  railroad  company  are  in- 
jured or  invaded. 

Appeal  from  Oonrt  of  Common  Pleas, 
Montgomery  County. 

Bill  by  tbe  North  Pennsylvania  Railroad 
Company  and  another  against  the  Inland 
Traction  Company  and  another.  From  a  de- 
cree, plaintiffs  appeal.    AfDrmed. 

The  court  below  (Weand,  J.)  filed  tbe  fol- 
lowing opinion: 

"The  plaintiffs  by  this  bill  seek  to  restrain 
the  defendants  from  building  their  street 
passenger  railway  In  front  of  plaintiffs'  lands, 
which  abut  on  a  turnpike  road,  and  from 
crossing  nn  overhead  highway  bridge  where 
plaintiffs'  road  intersects  said  highway. 

"Findings  of  Fact 

"(l)  The  North  Pennsylvania  Railroad 
Company  Is  a  duly  chartered  corporation, 
leased  to  and  operated  by  the  Philadelphia 
and  Reading  Railway  Company. 

"(2)  Tbe  North  Pennsylvania  Railroad 
Company  is  the  owner  in  fee  of  several  tracts 
of  land  abutting  on  the  east  side  of  Chestnut 
Hill  and  Sprlnghouse  Turnpike  Road  south 
of  the  point  where  the  railroad  crosses  said 
turnpike,  and  is  also  tbe  owner  of  land  where 
the  railroad  crosses  said  turnpike. 


"(3)  The  turnpike  was  built  and  In  opera- 
tion many  years  liefore  tbe  construction  of 
the  North  Pennsylvania  Railroad. 

"(4)  Tbe  railroad,  as  it  crosses  the  turn- 
pike, runs  through  a  deep  cut,  over  whidi  ]• 
erected  a  bridge  built  by  the  railroad  com- 
pany, and  which  is  part  of  the  turnpike,  ac- 
commodating its  travel. 

"(5)  The  Philadelphia  ft  Lebigh  Vall^ 
Traction  Conlpany,  into  which  tbe  Inland 
Traction  Company  and  the  Lebigh  Valley 
Traction  Company  were  merged,  has  fixed 
and  determined  its  route,  beginning  at  Monn- 
talnviUe,  Lehigh  county,  Pennsylvania,  to  tbe 
dividing  line  between  tbe  county  of  Mont- 
gomery and  the  county  of  Pliiladelpbia  at 
CSiestnut  Hill  Park.  Part  of  its  route  is  on 
the  said  turnpike. 

"(6)  Said  defendant  company  has  obtained 
consent  of  the  townships  and  munlcipalltiea 
through  which  It  has  located  its  route,  and 
also  the  consent  of  tbe  Chestnut  Hill  and 
^ringhonse  Turnpike  Company. 

"(7)  The  defendant  company  does  not  pro- 
pose to  lay,  construct,  maintain,  or  operate 
its  road  on  that  side  of  the  turnpike  road  on 
which  plaintiffs'  property  abuts,  except 
where  it  crosses,  plaintiffs'  right  of  way. 

"(8)  The  owner  of  land  in  front  of  which 
defendants'  road  is  proposed  to  be  located 
have  consented  thereto;  i.  e.,  the  abutting 
owners  on  the  opposite  side  of  the  highway 
to  plaintiffs'  property  liave  consented  to  the 
construction  of  the  toad  as  proposed  by  de- 
fendants. 

"(9)  Part  of  defendants'  road  as  located  is 
an  extension  from  the  borough  of  Lansdale 
to  the  terminus  of  the  road  at  Chestnut  Hill, 
a  distance  of  about  twelve  miles,  all  of  which 
extension  is  actually  constructed,  save  about 
one  and  three-quarters  miles. 

"(10)  The  construction  of  the  joad  as  pro- 
posed opposite  plaintlffB'  property  will  be 
wholly  beyond  tbe  center  line  of  the  turn- 
pike, and  on  no  part  of  plaintiffs'  land. 

"From  the  above  findings  of  fact  we  con- 
dnde  as  a  matter  of  law: 

"(1)  The  defendants  are  lawfully  engaged 
In  the  construction  of  their  road. 

"(2)  That  plaintiffs  have  no  standing  to 
object,  as  no  part  of  their  property  is  taken 
or  encroached  upon.  Their  ownership  of 
the  fee  extends  only  to  tbe  middle  of  the 
turnpike,  and  defendants  have  the  consent  of 
tbe  owners  of  the  land  on  the  opposite  Side, 
and  also  of  the  township  authorities  and  of 
the  turnpike  company,  which  gives  them  the 
rights  claimed. 

"(3)  That  plaintlffB'  bill  must  be  dismissed, 
with  costs. 

"The  only  standing  plaintiffs  have  to  con- 
test Is  by  virtue  of  their  ownership  of  land 
along  tbe  proposed  route  of  defendants'  com- 
pany. Their  rights,  however,  are  not  supe- 
rior to  those  of  the  opposite  owners,  and 
therefore,  when  a  passenger  railway  is  pro- 
posed to  be  built  so  as  not  to  toud)  or  en- 


Digitized  by 


Google 


Pa.) 


NORTH  PENNSTLTANIA  R.  Cb.  r.  INLAND  TRACTION  CO. 


775 


croach  upon  A.'8  land,  it  Is  dUDcnlt  to  see 
why  he  shonld  object  when  his  opposite 
neighbor  Is  willing  to  -  have  It  npon  his  land. 
Apart  from  bis  ownership,  plaintiffs  have  no 
greater  rights  In  the  road  than  the  rest  of 
the  commnnlty,  and,  If  they  sustain  no  peca- 
Uar  damage,  their  right  to  object  does  not 
exist.  In  Penna.  R.  B.  Co.  v.  Montgomery 
County  Pass.  Ry.  Co.,  167  Pa.  62,  31  Atl.  468, 
27  !<.  R.  A.  766,  46  Am.  St  Rep.  659,  the 
cooit  said  (and  this  Is  the  keynote  of  all 
subsequent  mllngs  npon  subject):  'It  Is  not 
easy  to  see  how  such  a  company  can  pro- 
tect Itself  In  the  use  of  country  roads,  ex- 
cept by  contract  with  every  owner  of  prop- 
erty along  the  roads  they  wish  to  occupy.' 
We  adhere  to  that  ruling,  but  decide  that 
plalntUTs  are  not  owners  of  property  which 
defendants  wish  to  occupy. 

"BUectrlc  passenger  railways  in  the  coun- 
try have  become  a  public  necessity.  They 
have  Increased  the  value  of  property,  built 
up  villages  and  towns,  aflCorded  conveniences 
otherwise  not  obtainable,  and  are  a  benefit 
especially  to  those  whose  means  do  not  ad- 
mit of  other  methods  of  travel.  The  law 
should,  therefore,  be  liberally  construed  in 
their  fiivor,  without  Infringing  upon  the 
rights  of  others.  Where  captious,  technical, 
or  other  objections  are  made  for  reasons  not 
based  upon  equitable  or  strictly  legal  prin- 
ciples, a  court  should  not  restrain  what  ap- 
pears to  be  a  great  public  improvement. 
What  Injury  can  be  done  to  plaintiffs*  prop- 
erty which  Is  owned  for  railroad  purposes  It 
Is  difficult  to  see,  but  these  are  matters  to 
be  decided  hereafter.  We  are  fortified  in 
our  conclusions  by  the  opinion  of  Judge 
Terkes  In  Phila.  &  Trenton  R.  R.  Co.  v. 
I'hlla.  &  Bristol  Pass.  Ry.  Co.,  6  Pa.  Dlst. 
R.  487,  and  Mlnnlcb  v.  Lancaster,  Mechan- 
icsburg  &  New  Holland  Ry.  Co.,  24  Pa.  Co. 
Ct.  R.  312. 

"The  bridge  over  the  railroad  Is  part  of  the 
public  highway,  no  matter  by  whom  erected 
or  maintained,  and,  if  the  defendants  can  oc- 
cupy the  turnpike,  they  can  also  occupy  the 
bridge  as  part  of  the  highway.  They  have 
expressed  a  willingness  to  reconstruct  and 
strengthen  It,  and,  unless  they  do  so  before 
using  It,  application  can  be  made  for  an  in- 
junction. The  question  may  also  arise  as  to 
whether  the  bridge  should  not  be  widened, 
but  this  is  a  matter  to  be  determined  when 
the  plans  are  submitted  for  approval.  So  far 
as  the  crossing  of  plaintiffs'  right  of  way  la 
concerned,  we  refer  to  Penna.  R.  R.  Co.  v. 
Greeusburg,  etc..  Street  Ry.  Co.,  176  Pa.  659, 
35  Atl.  122,  86  L.  R.  A.  839,  where  it  was 
said.  In  respect  to  a  mere  crossing,  a  rail- 
road company  is  not  an  abutting  landowner 
to  a  passenger  railway.'" 

Argued  before  MITCHEI<L,  DEAN, 
BROWN,  ME8TKEZAT,  and  POTTER,  JJ. 

Charles  Heebner,  Montgomery  Evans,  and 
James  Boyd,  for  appellants.  N.  H.  Larzelere 
and  B.  B.  Wright,  for  appellees. 


BROWN,  J.  Part  of  the  route  of  the 
Philadelphia  &  Lehigh  Valley  Tractlnn  Com- 
pany, the  real  appellee,  Is  on  the  Chestnut 
Hill  &  Springfaouse  Turnpike  Road.  The 
North  Pennsylvania  Railroad  Company  is  the 
owner  in  fee  of  several  pieces  of  land  abut- 
ting on  the  east  side  of  the  said  turnpike 
road,  and  owns  the  land  where  its  railroad 
crosses  the  turnpike,  which  was  built  and  In 
(q;)eratlon  long  before  the  construction  of  'the 
railroad  crossing  it  At  the  point  of  crossing 
the  railroad  runs  through  a  deep  cut,  over 
which  there  is  a  bridge,  erected  by  the  rail- 
road company  as  a  part  of  the  turnpike  for 
the  accommodation  of  travel.  This  bill  was 
filed  by  the  appellants,  as  owner  and  lessee, 
respectively,  of  the  land  at  the  bridge  cross- 
ing and  of  the  lots  abutting  on  the  turn- 
pike, to  enjoin  the  construction  of  the  elec- 
tric passenger  railway  on  it.  The  traction 
company  did  not  propose  to  construct  its 
road  on  the  east  side  of  the  turnpike,  on 
which  the  lots  of  the  North  Pennsylvania 
Railroad  Company  abut,  but  on  the  west  side, 
beyond  the  middle  of  the  way,  and  bad  ob- 
tained the  consent  of  the  owners  of  the  fee 
on  that  side  to  do  so.  Except  where  the 
railroad  crosses  the  turnpike,  its  face  ex- 
tends no  further  than  to  the  center  of  the 
road.  Though  the  appellees  are  styled  trac- 
tion companies,  the  court  below  regarded 
them  as  street  railway  companies  In  deter- 
mining the  questions  before  It,  and  on  this 
appeal  the  appellants  so  treat  them.  Their 
charters  are  not  before  ns,  but  It  is  con- 
ceded by  counsel  for  appellants  that  what- 
ever rights  and  franchises  they  possess  were 
conferred  by  the  general  street  railway  act 
of  May  14,  1889  (P.  L.  211).  It  may  be-as 
can  fairly  be  gathered  from  the  ninth  para- 
graph of  the  answer  of  the  defendants— that 
the  rights  and  franchises  which  they  are 
exercising  were  originally  conferred  upon  a 
street  railway  company  or  companies,  and 
passed  to  them  as  their  successors.  Be  this 
as  it  may,  we  must,  under  the  cIrcnmstanceB, 
regard  the  appellees  as  possessing  and  under- 
taking to  exercise  the  rights  and  francltlses 
of  a  street  railway  company. 

By  section  17  of  the  act  of  May  14,  1889 
(P.  L.  217),  it  is  provided  that:  "Any  pas- 
senger railway  company  Incorporated  under 
this  act  shall  have,  and  is  hereby  granted, 
power  by  its  officers  and  servants  to  ascer- 
tain and  define  such  route  as  they  may  deem 
expedient  over,  upon  and  along  any  turnpike 
or  turnpikes,  not  however  exceeding  suffi- 
cient width  for  two  tracks  to  be  laid  down 
on,  over  and  along  such  turnpike  or  turn- 
pikes, and  thereupon,  on,  over  and  along 
such  turnpike  or  turnpikes,  to  lay  down,  con- 
struct and  establish  a  track  or  tracks  for  Its 
use  In  the  transaction  of  Its  business,  and 
thereupon  to  use  the  same  In  its  general  busi- 
ness: provided,  that  before  such  passenger 
railway  company  shall  enter  upon  and  use 
any  such  turnpike  or  turnpikes  In  the  laying 
Of  tracks  and  use  of  the  same,  it  shall  make 
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compensation  to  tbe  owner  or  owners  tbereot 
for  such  occupation  and  use  of  said  turnpike 
or  turnpikes.  In  the  mode  provided  In  section 
fourteen  thereof."  The  rlJKht  to  occupy  the 
turnpike  having  been  given  to  the  appellee, 
the  compensation  to  which  the  turnpike  com- 
IMiny  was  entitled  was  evidently  amicably 
adjusted,  for  the  finding  of  the  learned  court 
was  that  the  turnpike  company  had  consent- 
ed to  the  construction  of  tbe  passenger  rail- 
way on  its  road.  But,  as  it  is  settled  by 
Pennsylvania  R.  R.  Co.  ▼.  Montgomery  Co. 
Pass.  Ry.  Co.,  167  Pa.  62,  81  Atl.  468,  27  L. 
R.  A.  766,  46  Am.  St  Rep.  659,  and  Penna. 
R.  R.  Co.  T.  Oreensburg,  etc..  Street  Ry.  Co., 
176  Pa.  550,  35  Ati.  122,  36  L.  R.  A.  839, 
that  tbe  laying  of  railway  tracks  on  a  coun- 
try road  is  an  additional  servitude  on  the  fee, 
which  cannot  be  imposed  upon  it  against  the 
will  of  the  owner  of  the  land,  the  appellants 
insist  that  the  same  rule  should  protect  them 
as  owners  of  land  abutting  on  a  turnpike 
which  Is  occupied  by  a  street  railway  com- 
pany with  Its  tracks.  Assuming  this  to  be 
true,  the  answer  is  that  tbe  statute  gives  the 
appellee  the  right  to  occupy  the  turnpike,  and 
in  occupying  It  the  property  of  the  appel- 
lants has  not  been  affected.  There  Is  no  evi- 
dence of  any  obstruction  to  plaintiffs'  ingress 
and  egress  to  and  from  th^  property,  or  of 
the  slightest  Interference  with  their  enjoy- 
ment of  It.  No  additional  servitude  has  been 
Imposed  upon  their  land,  which  extends  only 
to  the  middle  of  tbe  highway.  The  route  of 
the  appellee  along  the  turnpike  Is  over  the 
lands  of  others,  who  have  consented  to  its 
location  there.  In  the  case  of  the  occupation 
of  a  township  road  maintained  by  super- 
visors the  rule  goes  no  further  than  that 
while  an  injunction,  if  applied  for  in  time, 
will  issue  at  tbe  instance  of  an  abutting  own- 
er to  protect  his  own  land  from  an  addition- 
al burden  on  It,  it  is  none  of  his  concern  that 
his  neighbors  on  the  opposite  side  of  the 
road  consent  to  the  use  of  their  lands  by  a 
passenger  railway  company,  so  long  as,  from 
such  use,  no  Injury  results  to  him.  'The  pro- 
tection by  injunction  to  which  each  landown- 
er is  entitled  Is  confined  to  his  own  property. 
Though  the  appellants  are  landowners  on 
each  side  of  tbe  turnpike  where  their  rail- 
way crosses  It,  they  are  not  at  that  point 
abutting  landowners  having  a  right  to  com- 
-  plain  of  the  appellee's  imposition  of  an  addi- 
tional servitude  upon  their  land.  Tbe  cross- 
ing of  the  turnpike  by  their  tracks  made  the 
bridging  of  a  deep  cut  necessary,  and  the 
bridge  became  a  part  of  the  highway;  but 
the  railroad  company  Is  not,  at  that  crossing, 
"an  abutting  landowner  to  the  passenger  rail- 
way, as  the  plalntifT  was  in  Penna.  R.  R.  Co. 
V.  Montgomery  Co.  Pass.  Ry.  Co.,  supra." 
Penna.  R.  R.  Co.  v.  Greensburg,  etc.,  Street 
Ry.  Co.,  176  Pa.  559,  35  Ati.  122,  36  U  R.  A. 
839.  In  view  of  the  expressed  readiness 
and  willingness  of  the  appellee  "to  so  recon- 
struct and  strengthen  the  said  bridge  as  that 
it  shall  be  amply  safe  for  the  transportation 


and  carriage  of  the  traffic  of  the  respondent 
and  Its  cars. over  and  across  tbe  same,"  the 
only  objection  that  the  appellants  oonld  make 
to  the  use  of  the  turnpike  at  tb^t  point  dis- 
appears. 

Under  hla  flndlngs  of  fact,  the  learned 
Judge  below  properly  concluded  that  tbe  de- 
fendants were  "lawfully  engaged  in  tbe  con- 
struction of  their  road."  Bven  If  they  were 
not,  the  act  of  June  19,  1871  (P.  L.  1360),  Is 
not  Intended  for  such  a  case  as  the  appellants 
present,  and  cannot  be  Invoked  by  them,  for 
none  of  their  rights  or  franchises  are  Injured 
or  invaded.  Tbe  decree  can  well  be  affirmed 
upon  the  learned  court^s  secmid  conclusion 
of  law:  "Plaintiffs  have  no  standlog  to  ob- 
ject, as  no  part  of  their  proRerty  la  taken  or 
encroached  upon.  Their  ownership  of  tbe  fee 
extends  only  to  the  middle  of  the  turnpike, 
and  defendants  have  the  consent  of  the  own- 
ers of  the  land  on  tbe  opposite  side,  and  also 
the  township  authorities  and  of  the  turnpike 
company;  wblcb  gives  them  the  rights  claim- 
ed." 

Appeal  dismissed,  and  decree  afBrmed,  at 
appellants'  costa. 

(106  Fa.  ma 

In  re  McGEE'S  BSTATO. 
Appeal  of  WILHELM. 

(Supreme  Court  of  Pennsylvania.    Hay  4^ 
1903.) 

ADMINISTRATION— FBBS  OS*  ATTORNBTS. 

1.  Certain  heirs  agreed  In  writing  for  the 
employment  of  two  attorners  as  to  litigation  of 
tbe  est.ite,  and  on  one  declining  to  act,  another, 
who  did  not  know  of  the  agreement,  was  em- 
ployed, with  the  knowledge  of  the  administra- 
tor. Under  the  written  agreement,  the  attor- 
neys were  to  receive  26  per  cent,  of  the  amount 
realized  for  the  estate.  At  the  audit  of  the 
estate,  the  attorney  whose  name  was  in  the 
agreement  claimed  the  entire  25  pw  cent  HM, 
that  an  allowance  of  12^  per  cent  to  each  at- 
torney was  proper. 

Appeal  from  Orphans'  Court,  SchoyUdll 
County. 

In  the  matter  of  the  estate  of  Patrick  Mc- 
Gee,  deceased.  From  'the  Judgment  William 
Wllhelm  appeals.    Affirmed. 

Argued  before  MITCHELL,  DEAN.  PELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

MacHenry  Wllhelm,  William  Wllhelm,  and 
George  Dyson,  for  appellant  J.  W.  Moyer, 
for  appellee. 

FELL,  J.  The  only  assignment  of  error  to 
be  noticed  relates  to  tbe  surcharge  of  the  ac- 
countant with  one-half  the  amount  paid  by 
him  to  an  attorney  for  services  rendered  the 
estate.  The  heirs  of  tbe  decedent  agreed  in 
writing  to  the  employment  of  two  attorneys 
to  whom  the  whole  management  of  the  litiga- 
tion In  which  the  estate  was  involved  should 
be  given,  and  who  were  to  receive  for  their 
services  25  per  cent  of  tbe  amount  realized 
for  the  estate.  One  of  the  attorneys  selected 
declined  to  act  and  another  attorney  was 
employed  by  tbe  heirs,  with  tbe  knowledci 
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of  the  admlttlatntor,  to  asslit  In  tbe  litiga- 
tion. He  acted  in  conjuncUon  witb  tbe  at- 
torney first  retained,  but  did  not  bare  a 
knowledge  of  tbe  agreement  that  had  been 
made  until  after  tlte  litigation  was  ended. 
At  tbe  audit  an  allowance  was  made  bim 
based  on  the  value  of  bla  services.  The  court 
refused  to  allow  tbe  whole  of  the  25  per  cent, 
agreed  upon  as  compensation  for  two  attor- 
neys, to  the  one  who  acted  under  the  agree- 
ment mentioned,  but  allowed  him  one-half 
thereof.  It  was  not  denied  that  tbe  agree- 
ment was  fairly  made,  and  that  the  compen- 
■atlon  was  reasonable,  in  view  of  the  pro- 
tracted litigation  In  which  the  estate  became 
Involved.  The  only  question  was  whether 
the  attorney  who  acted  under  the  agreement 
was  entitled  to  the  whole  of  the  25  per  cent, 
or  to  only  half  thereof. 

Tbe  conclusion  reached  by  tbe  learned 
court  we  think  is  correct  Tbe  understanding 
of  tbe  parties  to  the  agreement  evidently  was 
tbat  25  per  cent,  was  to  be  paid  to  the  two 
attorneys  for  all  services  to  be  rendered. 
The  place  of  the  one  who  did  not  act  under 
the  agreement  was  supplied  by  one  who  was 
not  a  party  to  It  Tbe  one  who  did  act  was 
allowed  all  he  had  stipulated  for.  Presum- 
ably he  was  given  the  same  assistance  that 
he  would  have  received  if  the  agreement  had 
been  carried  out,  and  be  was  entitled  only  to 
his  share  of  the  compensation  agreed  upon. 

The  order  of  the  court  dismissing  tbe  ex- 
ceptions Is  affirmed. 


006  Fa.  <M) 

BNOLIBH  V.  FBBBL 

(Supreme  Court  of  Pennsf Ivania.    May  4, 

1903.) 

FHTBICIANS-ICAU>RACTICB-DSORBBI  OF  CARD 
RBQVIRBD. 

1.A  surgeon  In  the  treatment  of  a  case  Is 
bound  to  employ  such  reasonable  skill  and  dili- 
gence as  Is  ordinarily  exercised  in  his  profes- 
sion ;  such  degree  to  be  determined  by  the  state 
of  the  profession  at  the  time. 

2.  Bvidence  in  an  action  aeainst  a  anrgeon 
to  recover  for  malpractice  held  insufficient  to 
convict  him  of  negligence,  though  he  might  have 
been  mistaken  in  his  diagnosis. 

Appeal  from  Court  of  Common  Pleas, 
Clearfield  County. 

Action  by  3.  B.  English  against  S.  M.  Free. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  DEAN,  FELL,  BROWM, 
MB8TREZAT,  and  POTTER,  JT. 

W.  C.  Pents  and  F.  R.  Scofield,  for  appel- 
lant W.  C.  Arnold  and  A.  L.  Cole,  for  ap- 
pellee. 

PER  CURIAM.  Plaintiir,  whUe  working 
In  the  shops  of  the  Buffalo,  Rochester  ft 
Pittsburg  Railroad  Company  at  Dubois,  Pa., 
in  March,  1801,  met  with  a  serious  accident 
A  car  body  fell  upon  blm,  crushing  him  to 

TL  Sea   FbysleUns  and  Bargeons,  voL  W,  Cent 


the  ground,  and  seriously,  If  not  permanent- 
ly. Injuring  the  hip  Joint  He  was  taken  to 
the  office  of  defendant,  a  practicing  surgeon, 
who  examined  the  injury,  gave  him  mor- 
phia, and  had  Mm  sent  to  his  home.  He  con- 
tinued to  treat  the  injured  man  for  about 
four  months.  Two  other  surgeons  during 
that  time  were  also  called  In  to  see  the  pa- 
tient At  the  end  of  that  time,  Dr.  Free  told 
him  he  could  do  nothing  more  for  him,  and 
ceased  his  attentions.  As  bis  hip  was  not 
well,  and  the  leg  shorter  than  the  other,  Eng- 
I  llsh  went  to  Pittsburg,  and  entered  Mercy 
i  Hospital,  where  Dr.  Stewart  examined  him. 
He  diagnosed  the  injury  as  a  dislocation  of 
!  tbe  hip  Joint,  and  treated  it  as  such.  The 
patient  in  about  two  weeks  recovered,  and 
returned  to  his  home.  He  claims,  however, 
and  offered  evidence  tending  to  show,  that 
there  had  not  been  a  complete  restoration 
of  the  limb  to  Its  normal  condition,  and  that 
this  result  Is  owing  to  an  incorrect  diagnosis 
of  his  Injury  by  Dr.  Free,  and  who,  as  he  al- 
leges, did  not  treat  it  as  a  dislocation,  which 
It  subsequently  proved  to  be.  The  court  be- 
low nonsuited  the  plaintiff,  and  he  appeals; 
arguing  that  the  question  was  one  for  tbe 
Jury  to  determine  whether  defendant  brought 
to  the  treatment  of  the  case  reasonable  pro- 
fessional skill  and  diligence. 

It  Is  settled  law  In  this  class  of  cases  that 
"a  surgeon  undertakes  to  possess,  and  In  the 
treatment  of  a  case  to  employ,  such  reason- 
able skill  and  diligence  as  Is  ordluatlly  ex- 
ercised In  his  profession;  and  in  Judging  of 
tbe  degree  of  skill,  regard  Is  to  be  bad  to  tbe 
advanced  state  of  tbe  profession  at  the  time." 
McCandless  v.  McWha,  22  Pa.  261.  Taking 
this  to  be  tbe  law,  the  burden  was  on  plain- 
tiff to  prove,  at  least  by  the  weight  of  the 
evidence,  that  defendant  failed  to  treat  plain- 
tiff with  reasonable  professional  skill.  We 
think  the  plaintiff  failed  In  this  proof.  De- 
fendant beyond  question  was  a  skilled  sur- 
geon, in  good  repute;  he  gave  attention  to 
the  case;  he  called  In  to  aid  him  two  other 
competent  surgeons.  It  may  be  that  Dr. 
Free  was  mistaken  In  his  diagnosis.  The 
undisputed  testimony  of  quite  a  number  of 
surgeons,  called  as  vrltnesses,  Is  that  this 
injury  is  such  that  It  is  very  difficult  to  de- 
tect its  exact  character.  Dr.  Stewart,  of  the 
bospital,  called  by  plaintiff,  who,  after  put- 
ting English  under  the.  Influence  of  an  anes- 
thetic, correctly  diagnosed  the  Injury  as  a 
dislocation,  then  reduced  It  then  by  careful 
treatment  practically  cured  him,  testifies  that 
In  the  early  stages  of  the  Injury  It  Is  some- 
times exceedingly  difficult,  and  almost  Im- 
possible, to  detect  the  exact  character  of  the 
Injury;  that  he  has  known  such  Injuries  to 
be  only  correctly  diagnosed  by  the  use  of 
X-rays.  And  such  Is  substantially  the  tes- 
timony of  all  the  reputable  surgeons  called 
on  either  side.  Taking  plalntlfTs  testimony 
In  Its  most  favorable  aspect  it  only  shows, 
not  that  Dr.  Free  did  not  bring  to  the  treat- 
ment of  tbe  case  reasonable  skill  and  dill- 
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gence,  bat  that  be  may  bave  been  mistaken 
in  not  finding  ont  Its  exact  nature.  To  hold 
him  answerable  for  not  exercising  more  than 
ordinary  professional  skill  Is  Imposing  upon 
blm  a  burden  beavler  than  the  law  has  yet 
pnt  npon  the  professional  man's  shoulders. 
A  surgeon  Is  not  an  insurer  of  bis  patients. 
We  think  the  court  below  was  right  In  enter- 
ing a  nonsuit.  All  the  assignments  of  error 
are  OTerruled,  and  the  judgment  la  alilrmed. 


(205  Pa.  <U) 

SNIDKB  T.  PENNSYLVANIA  R.  CO. 

(Supreme  Gonrt  of  PennsylTania.    May  4, 

1903.) 

DEATH  OF  RAILROAD  EMPLOTft-NEQLIQENCB 

OF  FELLOW  SERVANTS— FAILURE 

TO  FENCE  TRACK. 

1.  Evidence  in  an  action  to  recover  for  the 
death  of  a  locomotive  fireman  killed  by  the  de- 
railing of  the  locomotive  examined,  and  held 
to  show  that  the  negligence  of  the  engineer, 
and  not  the  failure  to  have  air  brakes  on  the 
train,  was  the  cause  of  the  injnry. 

2.  Act  April  9,  1868  (P.  L.  779),  requiring 
railroads  in  a  certain  county  to  fence  their  right 
of  way,  and  imposing  a  penalty  on  railroads 
failing  to  so  fence  where  cattle  are  injured  by 
such  failure,  does  not  affect  the  liability  of  the 
railroad  for  injuries  to  an  employ^,  caused  b; 
a  locomotive  being  derailed  by  cattle  on  the 
track  at  a  part  of  the  track  which  the  railroad 
company  had  neglected  to  fence. 

Appeal  from  Court  of  Common  Pleas,  Cen- 
tre County. 

Action  by  Minerva  B.  Snyder  against  the 
Pennsylvania  Railroad  Company.  From  an 
order  refusing  to  take  off  nonsuit,  plaintiff 
appeals.    Affirmed. 

Argued  before  DEAN,  FELL,  BROWN, 
MESTREZAT,  and  POTTER,  JJ. 

Thomas  J.  Sexton,  A.  O.  Furst,  and  James 
A.  B.  Miller,  for  appellant  Edmund  Blanch- 
ard  and  John  Blaucbard,  for  appellee. 


PER  CURIAM.  David  W.  Snyder  was  a 
fireman  in  the  employ  of  defendant  company. 
On  October  21,  1900,  he  was  serving  as  a 
fireman  on  a  locomotive  drawing  a  train  on 
the  Bald  Eiagle  Valley  Branch  of  defendant's 
road  between  Lock  Haven  and  Tyrone.  The 
train  left  Rock  Haven  about  12  o'clock  noon 
on  Sunday,  the  day  above  noted,  reaching  a 
point  near  Howard's  Station  In  about  an 
hour,  where  it  ran  over  two  cattle  upon  the 
track.  The  locomotive  dragged  the  cattle 
about  160  feet  when  it  left  the  track  and 
was  wrecked.  Snyder  was  killed.  His  widow 
brings  this  suit  for  damages,  averring  that 
the  negligence  of  defendant  caused  his  death: 
<1)  In  that  It  had  not,  although  engaged  in 
Interstate  commerce,  equipped  its  cars  with 
automatic  air  brakes,  as  prescribed  by  the 
act  of  Congress  of  Mareb  2,  1893,  c.  196,  f  5, 
27  Stat  631.  (2)  In  that  It  bad  neglected  to 
fence  and  maintain  fences  along  the  line  of 
the  road  where  the  accident  occurred,  as  pro- 
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vlded  by  the  special  act  ot  PemiBylvanla  of 
April  9,  1868  (P.  L.  779). 

It  la  argued  that  If  defendant  had  complied 
with  the  requirements  of  the  act  of  Congress 
as  to  air  brakes,  the  train  could  bare  been 
stopped  after  the  cattle  were  seen;  or.  If  !t 
had  complied  with  the  special  act  reqalrlns 
the  fenciug  of  the  track  they  would  not  have 
been  upon  it  The  learned  trial  Judge  was 
of  the  opinion  that  the  accident  was  caused 
by  the  negligence  of  the  locomotive  engineer 
on  whose  engine  Snyder  was  serving  as  Ore- 
man.  He  states  the  facts  from  the  evidence 
thus:  "The  train  was  moving  at  a  rate  of 
about  sixteen  miles  an  hour— not  an  onasnal 
rate  of  speed— and  was  under  the  control 
of  the  engineer  and  engine.  The  engineer's 
attention  had  been  called  to  the  cattle  along- 
side the  track  some  distance  before  he  came 
to  them.  He  took  no  measure  to  check  the 
speed  of  the  train  In  case  of  any  probable 
collision  with  the  cattle.  He  ran  on  reVytng 
on  the  uncertain  Instinctive  action  of  tlie  cat- 
tle, rather  than  exercise  a  proper  precaution 
provided  the  uncertain  Instinctive  action  of  tbe 
cattle  should  differ  frpm  his  Judgment  as  to 
what  they  would  likely  do."  He  is  of  opinion, 
therefore,  that  on  the  undisputed  facts  tbe 
equipment  of  the  can  with  the  air  brake 
could  not  have  prevented  the  accident  or. 
rather,  that  the  absence  of  such  equipment 
in  no  way  contributed  to  It  and  therefore 
that  negligence  In  that  particular  cannot  t>e 
Imputed  to  defendant  so  as  to  fix  a  Uability 
In  this  case. 

Further,  as  to  neglect  to  fence,  there  was 
evidence  that  the  fence  along  the  track  waa 
out  of  repair.  It  was  not  In  such  condition 
as  would  exclude  cattle  from  tbe  track.  The 
act,  as  before  stated,  .Is  a  special  act  only 
applicable  to  this  railroad  In  Centre  coun- 
ty. Tbe  penalty  for  its  nonobservance  shows 
plainly  its  purpose,  thus:  "And  In  case  any 
company  owning  or  operating  said  road  or 
roads  shall  refuse  or  neglect  to  perform  the 
duties  herein  imposed,  the  company  or  com- 
panies so  offending  shall  be  answerable  to 
the  owner  or  owners  of  any  horses,  cattle, 
sheep  or  swine,  to  the  full  value  ot  sucli 
property  Injured  upon  such  road.  In  conse- 
quence of  such  neglect"  The  court  was  of 
opinion  that  this  act  Imposed  no  other  pen- 
alty than  payment  by  tbe  railroad  company 
for  the  cattle  injured;  that  It  did  not  go 
further,  and  by  implication  Impose  a  pen- 
alty for  damages  to  third  persons,  occasioned 
by  neglect  to  maintain  fences.  On  this  view 
of  the  law  he  directed  a  nonsuit,  and  we  bave 
this  appeal  by  plaintiff. 

We  decline  at  this  time  to  pass  any  opinion 
on  the  effect  of  the  act  of  Congress  requir- 
ing air  brakes  upon  cars  of  railroads  en- 
gaged In  Interstate  commerce,  because  such 
opinion  Is  not  necessary.  Whether  the  Uon- 
stltutlon  of  the  United  States  authorising 
Congress  to  regulate  interstate  commerre  ex- 
tends so  far  as  to  compel  tbe  adoption  of  an 
air  brake  on  traffic  wholly  within  tbe  stato 
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carried  oif  In  obedience  to  Ita  charter  and 
strictly  within  state  laws,  may  become  a 
qaestlon  where  the  cause  of  the  accident  Is 
attributable  to  a  neglect  of  the  provisions  of 
the  act  of  Congress.  But  that  Is  not  this 
case.  Under  the  facts  here,  the  absence  of 
the  automatic  air  brake  was  in  no  sense  the 
cause  of  the  accident,  and  consequently  has 
no  part  In  the  decision  of  the  cause. 

As  to  the  special  act  requiring  fencing, 
there  Is  no  doubt,  on  the  authorities  cited, 
that  In  those  states  having  general  laws  re- 
quiring all  railroads  to  fence  their  right  of 
way  a  rery  different  degree  of  responsibility 
would  be  Imposed,  because  there  the  fencing 
Is  required  for  the  protection  of  the  general 
public  from  Injury;  but  here  the  special  act 
is  to  provide  for  the  payment  to  the  owner  of 
cattle  his  loss  from  neglect  to  fence.  As 
•was  aptly  said  In  Carper  v.  Receivers  of  Nor- 
folk &  Western  RaUroad  Co.,  78  Fed.  94,  28 
C.  O.  A.  669,  85  L.  R.  A.  135,  as  to  a  Vir- 
ginia statute:  "So  far  as  the  owner  of  stock 
Is  concerned,  the  remedy  Is  plain  and  ade- 
quate. Had  the  Legislature  Intended  to  pro- 
vide an  additional  liability  on  railroad  com- 
panies for  Injuries  to  persons  brought  about 
by  the  failure  of  such  companies  to  con- 
struct fences  at  the  places  designated  in  the 
statute,  it  would  certainly,  concerning  a  mat- 
ter of  such  universal  importance,  have  used 
apt  and  unequivocal  language." 

There  Is  nothing  In  any  of  the  assignments 
of  error  requiring  further  notice.  They  are 
all  overraled,  and  the  Judgment  Is  affirmed. 


(2M  Pa.  SB) 
DOCHKUS  v.  LITHUANIAN  BEN.  SOa 

OF  ST.  ANTHONY. 

(Snpreme  Court  of  Pennsylvania.     May  4, 

1903.) 

RBUaiOITS  SOCIBTIES-CONTROL  OF  HEALTT— 
HVIDBNCB. 

1.  Where  a  congregation  worships  according 
to  the  forms  and  rites  of  the  Roman  Catholic 
Church,  but  is  not  connected  with  the  ecclesias- 
tical body  known  as  sach  church,  and  has  never 
placed  iteelf  under  the  power  of  the  head  dio- 
cese^ and  where  it  is  alleged  that  the  archbishop 
of  the  diocese  refused  to  penni}  the  congrega- 
tion to  purchase  property  for  a  church,  and,  in 
opposition  to  his  refusal,  it  bought  the  property, 
and  paid  for  it,  and  employed  a  pastofj  without 
any  knowledge  that  he  bad  been  assigned  by 
the  archbishop,  and  paid  him  the  salary  he  de- 
manded, and  acted  independently  of  the  author- 
ity of  the  Roman  Catholic  Church  in  every  re- 
spect, the  court  is  without  authority  to  decree 
that  a  trustee  holding  title  to  the  church  prop- 
erty for  the  use  of  the  congregation  shall  con- 
VCT  it  to  the  archbishop  of  the  diocese. 

2.  Where  a  church  has  been  endowed  In  con- 
nection with  some  ecclesiastical  organization  and 
form  of  church  government,  it  cannot  unite 
with  some  other  organization,  or  become  inde- 
pendent. 

3.  In  a  bill  to  compel  a  trustee  holding  title 
to  property  of  a  religious  congregation  to  eonvey 
it  to  the  archbishop,  it  was  alleged  that  a  ma- 
jority of  the  members  of  the  congregation  de- 
sired the  title  conveyed  to  the  archbishop'  of 

f  2.  See  Rellsiou*  Societies,  vol.  42,  Cent.  Dig.  U 
It,  T7.  146. 


the  diocese,  and  this  allegation  was  denied  in 
the  answer.  Held  error  to  exclude  testimony  of 
the  secretary  of  the  congregation  as  to  the  nam* 
ber  who  favored  retaining  the  title  in  the  name 
of  the  trustee. 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Bill  by  Thaddeus  Dochkns  against  the 
Lithuanian  Benefit  Society  of  St.  Anthony 
to  compel  conveyance  of  the  church  property 
to  the.  Archibishop  of  Philadelphia.  From 
a  decree  for  plalntlfl,  defendant  appeals.  Be- 

TCrsed.  _^  ,  -^.^'.,^:>.■*i}^i\ 

In  the  year  1898  the  members  of  the  con< 
gregatlon  of  the  Church  of  St  Anthony  ptu> 
chased  a  church  edifice  In  Philadelphia.  At 
the  time  of  the  purchase  of  the  property  the 
congregation  requested  permission  from  the 
Archbishop  of  the  Catholic  Church  of  Phila- 
delphia to  locate  In  the  property,  and  to 
purchase  the  same  for  the  use  of  the  congre- 
gation. Permission  to  purchase  was  refused, 
but  permission  was  granted  temporarily  to 
locate  In  the  building  until  the  congregation 
could  find  a  more  suitable  location.  The 
members  of  the  congregation  proceeded  In 
the  purchase  of  the  church  edifice,  and,  not 
being  able  to  place  the  title  In  the  name  of 
the  archibishop,  selected  the  Lithuanian  Ben- 
efit Society  of  St  Anthony,  a  benefit  society 
made  up  of  members  of  the  congregation,  as 
trustee  to  hold  the  legal  titla  On  Septem- 
ber 3,  1900,  the  congregation  received  a  let- 
ter from  the  archbishop  commanding  that 
the  title  to  the  property  should  be  placed  in 
his  name.  Members  of  the  congregation  ob- 
jected to  complying  with  this  request  and  a 
bill  was  filed  by  members  of  the  congre- 
gation averring  that  a  majority  of  the  mem- 
bers desired  to  comply  with  the  request  of 
the  archbishop  setting  out  the  refusal  of  the 
trustee  to  comply  therewith,  and  praying 
for  a  decree  directing  the  trustee  to  convey 
the  legal  title  to  the  premises  to  Patrick 
John  Ryan,  Archbishop  of  Philadelphia.  The 
court  (Wjltbank,  J.)  entered  a  decree  In  ac- 
cordance with  the  prayer  of  the  bill. 

When  Charles  C.  Unlck,  secretary  of  the 
congregation,  a  witness  called  by  the  de- 
fendants, was  on  the  stand,  he  was  asked 
the  following  questions:  "Q.  How  many 
members  of  the  congregation  favor  the  title 
remaining  In  the  name  of  the  St.  Antbony 
Society?  (Objected  to.  Objection  sustained. 
Exception  noted  for  the  defendants.)  Q. 
How  many  of  the  congregation  desire  to  con- 
duct an  independent  church?  (Objected  to. 
Objection  sustained.  Exception  for  defend- 
ants.) Q.  How  many  of  the  3S0  members 
are  still  In  favor  of  conducting  an  Inde- 
pendent Catholic  church?  (Objected  to.  Ob- 
jection sustained.  Ifixceptlon  for  defendants.) 
Q.  Will  you  kindly  tell  me  where  the  congre- 
gation wants  the  title  to  the  property  to  be 
placed?  (Objected  to.  Objection  sustained. 
Exception  for  defendants.)" 

Argued  before  MITCHELL,  FELL, 
BROWN,  MBSTBEZAT,  and  POTTER,  33. 
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Harry  A.  Mackey  and  James  Gay  Gordon, 
for  appellant.  Jobn  W.  Spec^man  and  An- 
thony A.  Hirst,  for  appellees. 

MESTBEZA7,  J.  The  determination  of 
the  Issue  raised  by  the  pleadings  in  this  case 
required  the  court  below  to  pass  on  two 
questions:  (1)  Had  the  congregation  wor- 
shipping at  St.  Anthony  Church  placed  Itself 
under  the  ecclesiastical  authority  of  the 
Roman  Catholic  Church  as  represented  by 
the  Archbishop  of  PhUadelphia?  (2)  If  It 
had  not  done  so,  did  a  majority  of  the  con- 
gregation desire  to  have  the  church  property 
transferred  to  the  archlbishop,  to  be  held  by 
him  for  the  Roman  Catholic  Church?  The 
learned  trial  Judge,  as  well  as  both  parties, 
tacitly  conceded  that  these  were  the  ques- 
tions to  be  considered  and  determined  by  the 
court  below.  In  passing  on  the  questions,  the 
trial  Judge  fell  Into  an  error  In  assuming 
that  "the  congregation  of  St  Anthony  was  a 
Roman  Catholic  congregation,"  and  that  It 
adhered  to  the  Roman  Catholic  Church.  Un 
this  assumption  the  court  held  that  the  con- 
gregation was  necessarily  connected  with, 
and  subject  to  the  authority  of  the  arch- 
bishop of,  this  diocese  of  the  Roman  Catholic 
Church.  As  stated  by  the  archbishop  in  his 
testimony,  congregations  "may  hold  Catholic 
doctrines  Just  as  other  denominations  hold 
Catholic  doctrines,  but  ecclesiastically,  and 
In  sight  of  the  Roman  Catholic  Church,  they 
hare  no  existence;  they  are  not  recognized 
by  the  papal  authority."  That  is  unques- 
tionably correct,  and  is  so  conceded  by  the 
appellants,  whose  contention  Is  that  the  con- 
gregation of  St.  Anthony,  while  holding 
Catholic  doctrines,  has  no  existence  "ec- 
clesiastically and  In  the  sight  of  the  Roman 
Catholic  Church."  Hence  the  appellants 
deny  the  right  of  the  church  to  compel  a  con- 
veyance to  it  of  the  property  acquired  by  the 
congr^atlon  of  St  Anthony  as  a  place  of 
worship. 

The  error  in  assuming  that,  as  the  Bt 
Anthony  congregation  was  a  Roman  Catholic 
congregation,  it  was,  therefore,  subject  to 
the  authority  of  the  Roman  Catholic  Church, 
affected  the  entire  proceeding  In  the  court 
below,  and  resulted  In  the  erroneous  rulings 
by  the  trial  Judge  on  the  admission  of  testi- 
mony covered  by  the  assignments  of  error. 
The  appellants  concede  that  the  congrega- 
tion worships  acc(atllng  to  the  forms  and 
rites  of  the  Roman  Catholic  Church,  but 
they  deny,  what  the  trial  Judge  assumed  to 
be  a  fact,  that  the  congregation  adhered  to 
and  was  connected  with  the  ecclesiastical 
body  known  as  the  Roman  Catholic  Church, 
or  had  ever  "placed  Itself  by  any  voluntary 
act  of  Its  own  tmder  the  power  of  the  head 
of  the  diocese"  of  the  church.  They  allege 
that  the  archbishop  of  the  diocese  refused  to 
permit  the  congregation  to  purchase  the  prop- 
erty now  In  dispute;  that  In  defiance  of  and 
in  opposition  to  bis  refusal  It  bought  the 
property,  and  paid  for  It  with  money  of  the 


congregation;  that  it  employed  the  pastor 
without  any  knowledge  that  he  had  been  as- 
signed by  the  archbishop,  and  paid  him  the 
salary  he  demanded;  and  that  in  every  re- 
spect It  has  acted  independently  of  the  au- 
thority of  the  Roman  Catholic  Church.  If 
the  contention  of  the  appellants  be  tme — and 
it  Is  solely  a  question  of  fact  to  be  determin- 
ed from  the  evidence— the  congregation  Is 
entitled  to  control  the  property,  and  to  direct 
in  whom  the  title  shall  be  placed  for  Its 
use.  On  the  other  band,  if,  as  claimed  by 
the  appellees,  the  congregation  was  formed 
for  the  purpose  of  religious  worship  accord- 
ing to  the  faith  and  rites  of  the  Roman 
Catholic  Church,  had  accepted  the  pastor  as- 
signed to  It  by  the  archbishop  of  the  diocese^ 
had  placed  Itself  under  the  authority  of  the 
archbishop,  and  had  submitted  Itself  to  bis 
authority  In  all  ecclesiastical  matters,  then 
the  title  to  the  property  must  be  taken  and 
held  as  provided  by  the  canons  of  the  Ro- 
man Catholic  Church.  The  property  acquir- 
ed by  the  congregation  under  these  circum- 
stances Is  the  property  of  the  church,  and 
Is  subject  to  Its  control,  and  must  be  held 
In  the  manner  directed  by  its  laws.  The 
congregation  cannot  divorce  Itself  from  the 
church,  or  form  an  Independent  organiza- 
tion, and  retain  the  ownership  of  the  prop- 
erty. As  testified  by  the  archbishop,  when 
the  congregation  renounces  Its  connection 
with  the  church  It  has  no  longer  any  ex- 
istence as  a  Roman  Catholic  church,  and 
consequently  has  no  authority  to  direct  or 
control  the  property.  "Whenever  a  church 
or  religious  society  has  been  originally  en- 
dowed in  connection  with  or  subordination 
to  some  ecclesiastical  organization  and  form 
of  church  government,"  says  Sharswood,  J^ 
in  Roshl'B  Appeal,  60  Pa.  462,  8  Am.  Rep. 
275,  "It  can  no  more  unite  with  some  other 
organization,  or  become  independent,  than 
it  can  renounce  Its  faith  or  doctrine  and 
adopt  others." 

The  only  assignments  ot  error  which  con- 
form to  the  rules  of  court  and  which  will 
be  considered  here  are  the  third,  fourth, 
fifth,  and  sixth,  and  they  must  be  sustained. 
These  assignments  all^e  error  In  not  per- 
mitting the  appellants  to  Introduce  evidence 
to  show  that  a  majority  of  the  congrega- 
tion objected  to  placing  the  title  to  the 
church  property  in  the- hands  of  tiie  Arch- 
bishop of  Philadelphia.  The  bill  averred 
that  of  the  1,200  members  of  the  congrega- 
tion 1,100  were  loyal  to  the  Roman  Catholic 
Church,  and  were  desirous  of  having  the 
title  to  the  proi)erty  conveyed  to  the  arcb- 
bishop.  The  answer  denied  absolutely  this 
allegation,  and,  on  the  contrary,  averred 
that  a  very  large  majority  of  the  congrega- 
tion "are  opposed  to  a  transfer  or  assign- 
ment of  the  title  to  the  church  edifice  to 
either  the  pastor,  the  said  Joseph  Kaulakls, 
or  to  the  Archbishop  of  Philadelphia." 
This  was,  therefore,  a  material  question  in 
the  case,  and  one  on  which  the  learned  trial 
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Jndge  made  a  specific  finding,  wblch  was  In 
the  language  of  the  bUU  and  adverse  to  the 
contention  of  appellants.  The  twenty ^flfth 
finding  of  fact  by  the  trial  court  is  as  fol- 
lows: "The  congregation  of  the  Church  of 
St.  Anthony  is  composed  of  about  1,200 
members,  of  which  nnmber  1,100  are  loyal 
to  the  church,  and  are  desirous  of  baring 
the  title  to  the  church  property  conveyed  to 
the  Archbishop  of  Philadelphia,  according  to 
the  laws  of  the  church."  The  objection  to 
the  testimony  made  by  the  counsel  of  ap- 
pellees was  tliat  the  witness  did  not  have 
sufficient  knowledge  of  the  subject  to  qualify 
him  to  testify,  and,  further,  that  as  the  wit- 
ness had  admitted  that  the  congregation 
was  Boman  Catholic,  be  could  not  be  per- 
mitted to  testify  that  the  congregation  was 
acting  independently  of  the  ecclesiastical 
anthorlty  of  that  cbturcli.  The  latter  of 
these  objections  we  have  considered,  and 
held  to  be  untenable.  Neither  is  the  other 
objection  well  taken.  The  court  could  not 
assume  that  the  witness  did  not  know  how 
many  members  of  the  congregation  favored 
the  title  remaining  in  the  name  of  the  pres- 
ent trustee.  The  witness'  knowledge  of  the 
fact  conid  have  been  elicited  on  cross-ex- 
amination, or,  if  the  appellees  desired,  on 
a  preliminary  examination.  The  ruling,  as 
disclosed  by  the  record,  therefore,  is  prac- 
tically a  denial  of  the  right  of  the  appel- 
lants to  show  the  fact,  rather  than  the  ex- 
clusion of  the  testimony  by  reason  of  the 
Incompetency  of  the  witness.  If  the  trial 
Judge  was  required  to  ascertain  and  deter- 
mine, as  be  did,  the  views  of  the  congrega- 
tion as  to  the  disposition  of  the  church  prop- 
erty. It  Is  too  dear  for  argument  that  it  was 
error  to  reject  the  testimony  offered  by  the 
apiKlIants  for  that  purpose 

The   decree   Is   reversed,   with   a.  proce- 
dendo. 


COMMONWEALTH  v.  SUTTON. 

{Snpreme  Court  of  Pennsylvania.    May  4, 
1903.) 

HOMICIDB-INSTBTJCnONB-MANBIAUaaTaB. 

1.  Where  on  trial  for  murder  there  is  no  room 
for. doubt  that  the  crime  is  not  manslaughter, 
it  u  not  error  to  refuse  instructions  deSning 
such  offense. 

2.  An  instruction  on  a  trial  for  murder  tliat 
if  a  crime  was  committed  it  was  murder,  and 
it  was  the  duty  of  the  jury  to  determine  the 
degree,  whether  it  was  first  or  second,  was  not 
erroneous,  where  the  only  defense  was  tliat  the 
billing  was  accidental. 

Appeal  from  Court  of  Oyer  and  Terminer, 
Philadelphia  County. 

George  W.  Sutton  was  convicted  of  mur- 
der, and  appeals.    AfQrmed. 

Argued  before  MITCkELU  DBAN, 
PELL,  BBOWN,  and  POTTER,  JJ. 

1 1.  8m  Bomldde,  vol.  ».  C»nt  Dig.  |  (SI 


John  McCUntock,  Jr.,  and  Robert  B.  Kelly, 
for  appellant  Frederick  J.  Shoyer,  Asst. 
Dist.  Atty.,  and  John  Wearer,  Dist  Atty., 
for  the  State. 

FELL,  J.  The  only  specifications  of  er- 
ror that  need  be  noticed  are  those  that  re- 
late to  the  failure  of  the  court  to  define 
manslaughter,  and  to  instruct  the  Jury  in 
relation  thereto.  By  the  fourth  point  the 
court  was  asked  to  charge:  "Manslaughter 
is  the  unlawful  and  felonious  killing  of  an- 
other without  malice,  either  express  or  im- 
plied. Manslaughter  differs  from  murder  in 
this:  that  although  the  act  wlilcb  occasions 
the  death  be  unlawful,  or  likely  to  be  at- 
tended with  bodily  mischief,  yet  the  malice, 
either  express  or  Implied,  which  Is  the  very 
essence  of  murder.  Is  presumed  to  be  want- 
ing, and  the  act  being  imputed  to  the  in- 
firmity of  human  nature,  the  punistunent  is 
proportionately  lenient;*'  by  the  fifth  point: 
"Voluntary  manslaughter  is  the  unlawful 
killing  of  another  without  malice,  on  sudden 
quarrel,  or  in  the  heat  of  passion;"  and  by 
the  thirteenth  point:  "Where  death  results 
from  the  unlawful  killing  of  another  with- 
out malice,  on  sudden  quarrel,  or  In  the 
heat  of  passion,  the  verdict  should  be  man- 
slaughter." The  answer  given  by  the  court 
was  that  the  fourth  and  fifth  points  were 
covered  by  the  charge.  The  tUrteenth  was 
declined.  This  action  of  the  court  is  al- 
leged as  error  in  the  twenty-second,  twenty- 
third,  and  twenty-fourth  assignments. 

The  facts  connected  with  the  killing  of 
Gertrude  GotMe  tliat  throw  apy  light  on  the 
question  to  be  considered  are  these:  She 
was  engaged  to  be  married  to  the  prisoner, 
but  insisted  upon  his  becoming  a  member  of 
the  Catholic  Church  before  their  marriage. 
He  had  not  yielded  to  her  wishes  in  this 
regard,  and  had  tried  to  induce  her  to  marry 
him  without  his  Joining  the  church.  On  the 
20th  of  February,  1902,  she  was  confined 
to  her  bed  by  sickness.  He  called  to  see 
her,  and  was  In  ber  room  several  minutes 
with  her  and  ber  mother.  Her  mother,  soon 
after  leaving  the  room,  heard  the  sound  of 
a  pistol  shot,  and  returning  found  her  daugh- 
ter lying  dead  on  the  l>ed,  with  three  bullet 
wounds.  The  prisoner  was  lying  partly  on 
the  bed,  with  a  pistol  In  his  hand,  and  with 
one  bullet  wound.  The  explanation  made 
by  the  prisoner  to  the  officers  who  arrested 
him,  and  to  others  at  the  police  station,  was 
that  Gertrude  had  felt  the  pistol  In  Ills 
pocket  and  in  a  struggle  for  its  possession 
It  had  been  discharged;  that  the  first  shot 
was  accidental,  and  went  through  her  hand; 
that  being  alarmed,  and  fearing  arrest  he 
had  shot  her  again  and  shot  Umself.  Tho 
theory  of  the  commonwealth  was  that  he 
had  shot  her  in  pursuance  of  a  deliberate 
purpose  to  take  her  life  and  to  commit  sui- 
cide. There  was  not  the  slightest  evidence 
of  a  quarrel,  nor  of  sudden  beat  or  passion, 
nor  of  provocation,  to  reduce  the  grade  of 
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the  crime  to  manslanghter.  Under  these 
clrcumstanceB,  did  the  court  err  In  declining 
to  charge  as  requested? 

In  the  general  charge  the  conrt  read  the 
statute  defining  murder  of  the  first  and 
second  degrees,  and,  after  iwlntlng  out, 
briefiy  but  clearly,  the  distinction  between 
the  dlfterent  degrees,  said:  "There  are  other 
grades  of  homicide— manslaughter  and  sev- 
eral others.  The  court  will  not  instruct 
yon  as  to  them,  because  there  la  no  evi- 
dence In  this  case  of  manslaughter  and  of 
the  other  grades  of  homicide.  •  ♦  •  The 
first  question  which  you  have  to  determine 
Is  whether  any  crime  was  committed.  Was 
there  an  accident?  Of  course,  if  there  was 
an  accident,  no  crime  was  committed,  and 
the  defendant  is  not  guilty.  If  you  find  that 
a  crime  has  been  committed.  It  then  becomes 
your  duty  to  consider  all  the  evidence  in  the 
case,  and  determine  what  was  the  grade  of 
the  crime.  If  a  crime  was  committed,  the 
crime  was  murder,  and  it  Is  your  duty  to 
fix  the  degree  of  murder.  Say  whether  the 
first  or  second  degree."  Any  failure  to  In- 
struct as  to  voluntary  manslaughter  was 
cured  by  the  more  favorable  Instruction 
that  "if  there  was  an  accident,  no  crime 
has  been  committed,  and  the  defendant  is 
not  guilty,"  and  by  the  affirmance  of  the 
defendant's  fifteenth  point:  "If  the  wound 
which  caused  the  death  of  Gertrude  Gothle 
resulted  from  the  accidental  discharge  of  a 
pistol  In  the  possession  of  the  defendant, 
he  is  not  guilty  of  murder."  In  brief,  the 
substance  of  the  whole  instruction  was  that 
if  the  killing  was  accidental,  the  prisoner 
should  be  acquitted;  that  there  was  no  evi- 
dence to  warrant  a  finding  of  voluntary 
manslaughter;  that  If  a  crime  was  commit- 
ted, it  was  murder,  and  If  the  Jury  so  found 
they  were  to  determine  the  degree.  It  is 
always  the  duty  of  the  Jury  to  ascertain 
the  degree  of  murder,  and  an  imperative  in- 
struction that  takes  from  them  the  right 
to  do  so  Is  erroneous.  But  it  is  always 
within  the  province  of  the  court  to  point 
out  their  duty  under  the  law  and  the  evi- 
dence, leaving  them  free  to  act  Rhodes  t. 
Commonwealth,  48  Pa.  396;  Lane  v.  Com- 
monwealth, 59  Pa.  371;  Shaffner  v.  Common- 
wealth, 72  Pa.  60,  13  Am.  Rep.  649;  Mc- 
Meen  v.  Commonwealth,  114  Pa.  300,  9  Atl. 
878;  Commonwealth  v.  Sheets,  197  Pa.  69, 
46  Atl.  753.  The  reason  for  the  rule  that 
the  Jury  must  always  be  left  free  to  act 
in  ascertaining  the  degree,  and  that  it  is 
error  to  give  peremptory  instructions  on  the 
subject,  is  that  this  duty  is  committed  to 
the  Jury  by  the  statute.  The  law  is  so  writ- 
ten. But  there  is  no,  such  requirement  in 
distinguishing  between  murder  and  man- 
slaughter, and  unless  there  is  something  In 
the  testimony  to  reduce  the  grade  below 
murder,  it  is  not  error  to  decline  to  instruct 
the  Jury  as  to  manslaughter.  In  Brown  v. 
Commonwealth,  76  Pa.  319,  the  complaint 
against  the  charge  was  that  the  court  did 


not  Instruct  the  Jury  that  there  might  be  a 
conviction  for  manslaughter  under  the  connt 
for  murder.  It  was  held  that,  as  there  was 
no  question  but  that  the  homicide  was  mur- 
der, the  prisoner  was  not  entitled  to  the  in- 
struction. In  Commonwealth  v.  Bnccieri, 
153  Pa.  535,  26  Atl.  228,  it  was  said  by  oar 
Brother  Dean:  "The  prisoner  had  a  right  to 
instructions  on  the  law  applicable  to  the 
evidence.  As  there  was  no  evidence  which 
in  the  remotest  degree  pointed  to  the  of- 
fense as  manslaughter,  the  court  committed 
no  error  In  not  noticing  the  point"  In  Com- 
monwealth- y.  Crossmire,  156  Pa.  304,  27 
Atl.  40,  It  was  said:  "There  was  no  evi- 
dence to  reduce  the  homicide  to  manslaugh- 
ter, and  there  was  therefore  no  error  in  the 
omission  to  Instruct  in  regard  to  it"  In 
Commonwealth  v.  Eckerd,  174  Pa.  137,  34 
Atl.  305,  the  failure  of  the  court  to  insbuct 
the  Jury  on  the  law  of  manslaughter  was 
held  not  to  be  eror,  on  the  ground  that 
there  was  nothing  in  the  evidence  to  reduce 
the  crime  to  manslaughter.  In  some  of 
these  cases  the  reason  given  for  affirmance 
is  that  the  instructions  were  not  asked  for, 
and  the  prisoner  had  the'refore  no  grround  of 
complaint  In  others  instructions  were  ask- 
ed for,  and  the  decisions  are  put  upon  the 
ground  that  the  prisoner  was  not  entitled  to 
instructions  on  a  question  not  legitimately 
raised  by  the  testimony.  In  the  great  cau- 
tion exercised  In  the  trial  of  homicides,  the 
Instruction  as  to  manslaughter  has  usually 
been  given,  and  it  is  only  In  clear  cases 
that  it  can  properly  be  omitted,  whether 
specially  requested  or  not  In  this  case 
there  was  no  room  for  doubt  as  the  prison- 
er's statement  and  all  the  circumstances 
connected  with  the  killing,  made  it  absolute- 
ly clear  that  the  crime  was  not  voluntary 
manslaughter. 

The  Judgment  is  affirmed,  and  it  is  di- 
rected that  the  record  be  remitted  to  the 
court  of  oyer  and  terminer  of  Philadelphia 
county,  for  the  purpose  of  cartying  the  sen- 
tence Into  execution. 


(MFh.6N) 
LEIBT  T.  CLEAR  SPRING  WATER  00. 
(Supreme   Court  of  Pennsylvania.    If  ay  4, 
1903.) 

EMINENT   DOMAIN— DAMAGES— OPINION 
EVIDENCE. 

1.  In  condemnation  proceedings,  witnesses 
called  to  testify  as  to  the  damages,  who  ^owed 
a  familiarity  with  the  premises  and  values  of 
land  in  the  community  in  which  the  property 
was  situated,  were  competent  to  testify. 

2.  Where,  in  condemnation  proceedings,  a 
spring  is  taken  on  the  land  of  plaintiff,  a  wit- 
ness may  testify  as  to  specific  damages  result- 
ing therefrom. 

3.  An  u^per  riparian  owner  conveyed  certain 
land,  consisting  of  a  mill  with  its  watw  rights. 
The  deed  provided  that  the  vendee  should  nave 
the  right  to  have  the  water  flow  unobstructed 
through  the  other  lands  of  the  vepdor  above 
the  mill  in  Its  natural  channel,  and  that  the 

f  1.  See  EvlAence,  ToL  20,  Gent  Dig.  i  2217.  ' 
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▼endor  tronld  not  nse  the  water  for  ImproTing 
the  meadow  ground,  nor  erect  a  grist  mill  on 
hia  land.  A  water  company  thereafter  acquired 
the  mill  and  ita  water  ri^ts,  and  condemned 
the  land  abore  the  mill.  Sela,  that  the  owner 
was  entitled  to  have  the  value  of  a  spring  upon 
her  land  near  the  stream  considered  as  an  ele- 
ment of  damage  as  affected  by  the  right  of  the 
water  company  to  have  the  water  from  the 
spring  flow  undiminished  through  the  land  as 
the  other  water  did  in  the  channel  of  the 
stream. 

Appeal  from  Court  of  Common  Pleas,  Le- 
high County. 

Action  by  Rebecca  8.  Lelby  against  the 
Clear  Spring  Water  Company.  Judgment  for 
plalntlfF,     Defendant  appeals.    Affirmed. 

The  defendant  company  had  purchased  a 
mill  property  with  certain  water  rights  upon 
lands  of  other  persons,  all  of  which  lands  af- 
fected by  the  water  rights  were  purchased 
by  It,  excepting  the  land  of  the  plaintiff.  In 
the  construction  of  its  dam  and  works  con- 
demnation proceedings  were  instituted.  The 
water  power  was  supplied  from  a  creek,  and 
part  of  the  water  came  from  a  spring  on  the 
plaintiff's  land.  John  Delchman  had  been 
the  common  owner  of  property  of  defendant 
and  of  the  land  of  the  plaintiff,  and  had  con- 
veyed the  mill  property  to  plaintiff's  prede- 
cessor in  title,  the  deed  for  it  containing  the 
follow,lng  provision:  "Together  with  the  lib- 
erty and  privilege  to  the  water  In  the  creek 
which  running  through  the  said  John  Delch- 
man's  other  land  adjoining  the  above-de- 
scribed piece,  so  that  the  said  John  Delcb- 
man,  his  heirs  and  assigns,  shall  not  obstruct 
or  lead  the  said  creek  from  its  present  course, 
or  take  water  out  of  said  creek  for  the  pur- 
pose of  watering  and  improving  the  meadow 
ground  except  by  the  permission  of  the  said 
Abraham  yellls,  bis  beirs  and  assigns,  and 
said  John  Delchman,  his  heirs  and  assigns, 
shall  not  erect  a  grist  or  sawmUl  on  the  said 
creek  on  the  said  land  owned  at  present  by 
him." 

William  Tellis,  a  witness  called  by  the 
plaintiff,  was  asked:  "Q.  Uave  yon  knowl- 
edge of  springs  in  this  neighborhood?  A.  I 
have  knowledge  of  the  works  I  am  working 
at  Q.  Do  yon  know  of  q>rlng8  tliat  were 
bought  recently  in  this  community?  (Object- 
ed to  by  defendant  as  Incompetent  and  Irrele- 
vant.) The  Court:  We  will  allow  that  going 
to  the  question .  of  his  knowledge.  Mr.  De- 
wait:  Now,  I  propose  to  ask  the  witness 
whether  he  has  a  knowledge  of  the  value  of 
the  big  spring  on  the  Kr^tzer  farm.  (Ob- 
jected to  by  defendant  as  incompetent  and 
irrelevant.)  The  Court:  We  will  admit  that, 
and  note  an  exception  for  the  defendant  Q. 
What  in  yonr  Judgment  was  the  big  spring 
on  the  Kratzer  property  worth?  (Objected 
to  by  the  defendant)  The  Court:  We  think, 
under  the  ruling  in  McKelvy's  Case,  that  this 
is  one  of  the  means  of  finding  the  damage 
that  the  plaintiff  has  sustained.  Of  course, 
the  true  test  is  as  stated  by  counsel.  (Bx- 
ceptlon  for  defendant)"  O.  P.  Leh,  plain- 
tiff's witness,  was  asked:    "<i.  Where  do  yoa 


reside?  A.  NearBgypt;  about  one  mile  north 
of  Egypt  Q.  How  long  have  you  lived  In 
that  section?  A.  Eighteen  years.  Q.  Tou 
are  acquainted  in  that  section,  are  you?  A. 
Somewhat  at  least  Q.  Do  you  know  this 
Lelby  farm?  A.  Yes.  Q.  Have  you  been  on 
it?  A.  Yes.  Q.  You  have  heard  of  sales  in 
that  neighborhood,  have  you,  in  the  last  two 
or  three  years?  A.  I  have.  Q.  Can  you  men- 
tion any?  A.  Schadt's  sale,  Shafer's,  Koch's. 
Q.  Yon  know  also  what  yon  bought?  A. 
Yes.  Q.  Those  sales  occurred  within  a  near 
distance  of  this  Lelby  farm?  A.  Yes.  Q. 
Do  you  know  that  there  Is  a  ^ring  on  this 
farm?  A.  I  tiave  seen  it  once;  that  is,  that 
big  spring.  Q.  That  is  near  the  house  along 
the  creek?  A.  Yes,  sir.  Q.  Were  you  at  the 
spring?  A.  I  was  there  once.  Q.  Did  you 
see  any  limestone  quarries  there?  A,  I  saw, 
yes.  Q.  Have  you  any  estimate  upon  springs? 
A.  Of  course,  I  can  estimate  my  spring.  I 
have  a  spring  of  my  own.  Q.  You  say  you 
beard  these  various  sales.  From  your  knowl- 
edge of  these,  can  you  form  an  opinion  of  the 
fair  market  value  of  land  in  that  section? 
A,  Yes,  sir.  Q.  Now,  you  say  there  was  lime- 
stone on  the  Lelby  farm,  the  spring  on  it 
What,  in  yonr  Judgment,  was  the  fair  market 
value  of  that  farm  In  189»?  What  would  it 
have  brought  at  a  fair  public  sale?  (Object- 
ed to  by  the  defendant  for  the  reason  that  the 
witness  has  not  shown  sufficient  knowledge 
of  the  value  of  real  estate  in  the  vicinity  of 
the  land  in  question.  Objection  overruled, 
and  bill  sealed.)"  William  Frederick,  one  of 
the  plaintiff's  witnesses,  was  asked:  "Q. 
Yoa  live  In  this  ijeighborhood,  do  you?  A. 
Yes.  Q.  How  long  have  you  lived  there?  A. 
Eleven  years,  going  on  twelve.  Q.  Do  you 
know  of  property  that  was  sold  in  that  neigh- 
borhood? A.  Yes,  sir;  I  know  some.  Q. 
What  properties  do  you  know  that  were  sold? 
A.  They  were  all  mentioned  I  know  of.  Of 
course,  I  would  not  Ilka  to  be  examined  on 
thp  question  of  price.  Q.  What  properties  do 
you  know  of  that  were  sold  there?  Do  you 
know  the  Kleffer  farm?  A.  Yes,  sbr.  Q.  Do 
you  know  the  Shafer  farm?  A.  Yea.  Q.  Do 
you  know  the  Schadt  farm?  A.  Yes.  Q.  Do 
youknow  the  Kelchner  farm?  A.  Yes,  sir.  Q. 
The  Koch  farm,  do  you  know  that  that  was 
sold?  A.  Yes,  sir.  Q.  And  the  farm  that 
was  sold  to  the  Whitehall  Cement  Company? 
A.  I  don't  know  much  about  that  Q.  Did 
you  hear  the  prices  at  which  these  other 
farms  were  sold?  A.  Some  of  them.  Q. 
What  did  you  hear  as  to  the  prices  of  any 
of  these  farms?  What  farms  did  you  hear 
of?  Don't  mention  the  price.  A.  Shafer's, 
Koch's.  Q.  And  Kleffer's,  did  you  hear  that? 
A.  No.  Q.  Sbafer's,  did  yon  bear?  A.  By 
hearing.  Q.  That  was  farm  land— the  Shafer 
farm?  A.  Yes,  sir.  Q.  How  about  the  Koch 
farm?  Did  yon  bear  that?  A.  Yes.  Q. 
That  is  farm  land,  too?  A.  Yes,  sir,  lime- 
stone. (Plaintiff  proposes  to  ask  this  witness, 
from  the  knowledge  shown,  what  the  value 
of  this  place  was  before  the  IS  acres  and  11^ 
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perches  were  taken,  at  a  (air  pnhllc  sale,  and 
what  't  was  worth  afterwards.  Objected  to 
by  defendant,  because  the  witness  has  not 
shown  sufficient  knowledge  of  the  value  of 
real  estate  In  this  Tlclnlty;  has  not  shown 
that  he  is  the  owner  of  real  estate.)  The 
Court:  Q.  From  your  knowledge  of  this  farm, 
and  from  the  sale  of  property  In  the  vicinity, 
are  yon  able  to  form  an  intelligent  opinion 
as  to  the  market  value  of  the  farm  In  1890 
—what  the  actual  market  value  of  that  farm 
was?  A.  It  is  pretty  bard  for  me,  because 
I  am  not  in  the  real  estate  business.  Q. 
Whether  it  Is  hard  or  not,  can  you  do  it? 
A.  I  could  form  an  opinion.  The  Court*..  Ob- 
jection ovMTuIed,  and  bill  sealed  for  defend- 
ant" John  Billings,  a  witness  called  by  the 
plalntltF,  was  asked:  "Q.  Have  you  known 
of  water  power  being  bought  and  sold;  that 
Is,  springs  being  sold  and  bought  for  water 
power?  A.  Not  that  I  could  remember.  Q. 
Do  you  know  the  value  of  land  In  this  sec- 
tion? A,  Well,  yes.  Q.  Do  you  know  this 
meadow  land?  A.  Tes.  Q.  What  sort  of 
meadow  land  was  that;  good,  bad  or  Indif- 
ferent? A.  Good  meadow  land.  Q.  Abont 
how  many  acres  were  there?  A.  About  four 
acres,  as  near  as  I  could  tell.  Q.  How  many 
properties  do  you  know  that  were  sold  In 
this  community?  A.  1  know  some."  Cross- 
examined  by  Mr.  Dlefenderfer:  "Q.  How 
many  .properties  have  yon  bought  and  sold 
within  the  last  five  years?  A.  None.  Q.  Are 
you  the  owner  of  real  estate?  A.  No.  Q. 
Have  you  owned  real  estate  within  the  last 
ten  years  in  that  section.  (Objected  to  by 
plaintiff  as  incompetent^  The  Court:  The 
criterion  Is  the  market  value,  and  a  witness 
can  know  that  without  being  the  owner  of 
real  estate,  as  well  as  by  being  an  owner. 
Q.  What  properties  in  this  vicinity,  within  a 
mile  of  this  place,  farm  land,  do  you  know 
that  have  been  sold  within  the  last  five  years? 
A.  Albert  Ritter.  Q.  How  far  away  is  that? 
A.  Right  at  it;  adjoins.  Q.  How  many  acres 
was  that?  A.  Twelve  acres.  Q.  What  other 
properties?  A.  I  don't  know  any  more  with- 
in a  mile.  Q.  What  others  do  yon  know 
within  a  mile  and  a  half?  A.  Shafer's  and 
Kelchner's,  but  I  don't  know  whether  Kelch- 
ner's  is  sold.  I  guess  not.  Q.  What  others 
do  you  know?  A.  I  guess  that  is  all.  Q. 
Have  you  given  any  attention  to  the  market 
value  of  real  estate  In  this  section  for  the 
last  five  years?  A.  Yes,  I  was  at  some  pla- 
ces. Q.  Have  you  given  any  attention  to  It? 
Have"  you  concerned  yourself  at  all  about 
sales  of  real  estate,  or  values?  A.  I  don't 
understand  that.  You  have  to  give  it  In  Ger- 
man. Q.  Have  you  made  it  a  business  in 
that  vicinity  to  find  out  the  value  of  real 
estate?  A.  No.  Q.  Have  you  given  any  at- 
tention to  it  at  all?  A.  No.  Q.  Do  you  now 
say  that  you  consider  yourself  a  competent 
Judge  of  the  value  of  real  estate  In  that  sec- 
tion of  country  to  testify  as  to  what  real  es- 
tate there  would  bring  at  a  fair  public  sale, 
taking  In  all  the  real  estate  in  the  vicinity? 


A.  I  don't*  Se-ezamlned:  "Q.  From  jom 
knowledge  of  real  estate  In  this  locality,  a 
mile,  a  mile  and  a  half,  two  miles,  three 
miles,  or  even  five  mOes  from  this  place,  or 
ten  miles  from  this  place,  that  has  been  sold 
or  bought  within  the  last  five  years,  can  yon 
give  to  this  Jury  an  intelligent  opinion  as  to 
the  value  of  this  real  estate?  A.  Yes.  Q. 
The  Eratzer  and  Fisher  farm?  A.  Yes,  air. 
Q.  What  was  this  farm  worth  before  this  13 
acres  and  114  perches  was  taken  from  it? 
(Objected  to  by  defendant)  The  Court:  We 
will  allow  the  witness  to  answer  the  ques- 
tion.   (Exception  for  defendant    Bill  sealed.)" 

The  court  charged  the  Jury  in  part  as  fol- 
lows: 

"Now,  as  we  construe  that  grant  It  sim- 
ply amounted  to  this:  that  it  gave  to  the 
person  who  purchased  the  mill  the  right  to 
use  all  the  water  that  flowed  In  the  creek 
through  the  premises  of  John  Detcbmnn, 
and  now  owned  by  this  plaintiff,  when  it 
came  upon  the  lands  of  Abraham  Yellis.  It 
gave  to  Abraham  Yellis  no  right  to  go  npon 
the  lands  of  John  Delchman  for  the  purpose 
of  conveying  that  water  In  any  other  lines 
or  by  any  other  route  than  by  the  natural 
water  course  of  the  creek.  And  John  Delch- 
man granted  that  it  should  not  be  used  for 
irrigating  purposes  for  watering  his  other 
lands.  He  granted  and  guarantied  to  Abra- 
ham Yellis  and  his  heirs  and  assigns  that 
there  should  be  no  gristmill  or  sawmill 
erected  upon  his  premises— the  remaining 
premises  owned  by  him,  and  he  granted  fur- 
ther that  the  water  should  be  given  to  Abra- 
ham Yellis  in  the  full  quantity  that  flowed 
there  through  his  premises.  Even  under  the 
law,  if  this  had  not  been  put  in,  Mr.  John 
Delchman,  after  he  had  conveyed  the  prop- 
erty below— the  property  that  he  owned— 
could  not  divert  the  water  course  so  tliat 
it  would  enter  npon  the  lands  of  bis  gran- 
tee below  him  at  any  different  place  than 
through  the  natural  wat»  course.  Neither 
could  he  use  the  water  in  such  a  way  as 
to  appreciably  or  noticeably  diminish  the 
quantity  that  should  flow  in  the  stream 
naturally.  So  he  might  it  he  had  not  en- 
tered into  this  contract  have  changed  the 
water  course  upon  his  premises  so  that  when 
it  left  his  premises  it  left  at  the  same  place 
that  the  natural  water  course  did.  He 
might  have  used  it  for  manufactorlng  pur- 
poses so  long  as  he  did  not  interfere  mate- 
rially with  the  flow  of  water  upon  the  land 
of  the  lower  property  adjoining  the  creek. 
But  by  this  he  covenanted  that  he  would 
not  use  it  for  the  purpose  of  irrigating  his 
meadow  land,  would  not  use  It  for  the  pur- 
pose of  erecting  a  grist  or  saw  mill  upon  his 
premises.  A  good  deal  of  evidence  has  been 
given  as  to  the  value  of  this  spring.  Wit- 
nesses have  testified  with  a  view  of  estab- 
lishing what  the  value  of  the  spring  was 
for  the  purpose  of  supplying  water  to  the 
villages  and  towns,  for  the  purpose  of  using 
It  for  a  mill  power,  or  as  a  water  power 
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tor  other  parposes.  Y<ta  can  teadlly  see, 
gentlemen,  that  the  question  as  to  whether 
this  spring  or  this  creek  Is  Taluable  for 
those  purposes  Is  a  qn^tlon  that  depends 
upon  the  rights  that  a  person  would  have 
of  dlrertlug  the  water  from  its  natural 
course,  or  of  using  It  for  such  purpose.  And 
under  the  law,  as  we  interpret  It,  neither 
Abraham  Tellis  nor  John  Delchman  alone, 
or  his  grantees,  could  convey  that  wat^  so 
as'  to  deprive  the  other  of  the  use  of  It 
which  the  law  gives  them.  In  other  words, 
this  plaintiff  bought  those  premises  with  that 
creek— that  sprinp— upon  them.  Abraham 
YelUs  or  his  grantees  under  the  deed  that 
they  had,  while  they  had  the  rlghi  to  re- 
ceive the  full  amount  of  water  that  flowed 
through  there,  had  no  right  to  go  upon  those 
premises,  and  take  the  water  above  land 
which  they  purchased.  It  is  not  like  some- 
thing that  a  person  could  go  upon  the  prem- 
ises and  remove.  The  water  was  there, 
flowing.  It  could  not  be  changed;  and, 
while  this  plaintiff  could  not  part  with  that 
water  privilege  in  any  way  so  as  to  deprive 
the  persons  farther  down  the  stream,  Abra- 
ham Yellls  and  his  successors,  grantees,  from 
receiving  the  water  there  in  its  usual  flow, 
and  the  full  quantity  of  water  except  what 
they  might  want  to  use  for  culinary  and  do- 
mestic purposes,  they  have  a  right  to  do 
that.  Every  person  through  whose  lands  It 
flows  has  a  right  to  use  all  that  is  necessary 
for  his  household;  has  a  right  to  use  it  for 
watering  his  stock,  anything  of  that  kind, 
and  for  manufacturing  purposes,  so  long  as 
he  does  not  materially  interfere  with  the 
flow  of  the  water  below  him.  And  so  this 
property  had  the  right  to  have  that  stream 
of  water  flow  through  it  Suppose  the  Clear 
Spring  Water  Company  had  come  to  them, 
and  attempted  to  buy  that  spring  from  them, 
they  could  not  have  sold  to  the  Clear  Spring 
Water  Company  so  that  they  could  have 
taken  the  water  as  they  saw  fit,  but  it  must 
bare  come  down  to  the  property  of  Abra- 
ham Yellls  below  in  Its  usual  flow  and  quan- 
tity. And  Abraham  Yellls  could  not  have 
conveyed  to  the  Clear  Spring  Water  Compa- 
ny the  right  to  go  upon  the  property  of  this 
plaintiff,  Rebecca  S.  Leiby,  and  take  the  wa- 
ter away  there— that  Is,  to  appropriate  the 
property  and  take  the  water  so  that  it  didn't 
flow  through  Its  usual  course— but  plaintiff 
had  a  right  to  have  It  travel  In  It  the  same 
as  it  did  before." 

Verdict  for  plaintiff  for  $6,600. 

On  a  motion  for  a  new  trial  Dunham,  P. 
J.,  filed  an  opinion  in  part  as  follows: 

"I  ■  have  very  carefully  and  fully  gone 
aver  the  evidence  given  in  this  case,  the 
mllngs  of  the  court  upon  the  rejection  or 
admission  of  evidence,  and  the  charge  of 
the  court  to  the  jury,  including  the  answers 
to  the  points  presented  by  both  parties;  and 
I  am  free  to  say  I  am  unable  to  see  wherein 
■ach  error  was  committed  by  the  Court  in 
.any  of  these  matters  as  would  Justify  my 
5SA.-60 


granting  a  new  trlaL  The  question  upon 
which  I  had  the  most  doubts  at  the  trial 
was  as  to  the  evidence  of  WllMm  Yellls  in 
regard  to  the  value  of  the  large  spring  upon 
the  lands  taken  by  the  defendant  company. 
I  am  free  to  say  my  first  impressions  and 
inclinations  were  that  this  was  not  proper 
evidence.  However,  a  more  thorough  and 
careful  investigation  of  the  authorities  upon 
that  subject  and  further  consideration  has 
convinced  me  that  the  offer  was  proper  and 
legitimate  evidence.  Many  authorities  might 
be  dted  that  while  the  true  measure  of  dam- 
ages in  such  cases  is  the  value  of  the  prop- 
erty before  any  portion  was  taken,  as  af- 
fected by  the  taking  a  portion  thereof  un- 
der the  right  of  eminent  domain— or,  in 
other  words,  the  difference  between  the 
value  of  the  property  before  any  was  taken 
and  the  value  of  the  remainder  of  the  prop- 
erty after  a  portion  was  so  taken,  as  affect- 
ed by  the  taking,  considering  advantages 
and  disadvantages— yet  that  in  arriving  at 
tills  matter  in  order  that  Jurors  or  viewers 
may  know  all  the  circumstances  and  ele- 
ments of  damage,  witnesses  may  testify  to 
specific  elements  of  damages  that  enter  into 
the  whole  question  of  damages.  In  support 
of  this  proposition  the  following  cases  are  in 
point:  D.  H.  &  W.  R.  Co.  v.  Oearbart,  *Sl 
Pa.  260;  Pa.  &  N.  Y.  Canal  &  R.  Co.  v.  3ia- 
dell,  1  Wkly.  Notes  Caa.  287;  D.,  H.  &  W. 
R.  R.  Co.  V.  McKelvey,  1  Wkly.  Notes  CSas. 
338.  It  is  true  that  a  spring  flowing  out 
upon  lands  and  through  the  same  upon  lands 
of  another  is  not  Uke  a  house,  garden,  or 
some  iiartlcular  Improvement  whose  value 
can  be  properly  estimated,  and  for  which 
the  plaintiff  alone  is  entitled  to  recover  for 
the  taking.  StUl,  In  view  of  the  fact  that 
by  cross-examination  the  defendant  brought 
out  the  fact  of  the  rights  of  other  parties 
in  the  spring  or  stream  flowing  from  it,  and 
its  value  under  such  circumstances,  I  think 
it  was  proper  evidence  for  the  consideration 
of  the  Jury.  Then  the  court  instructed  the 
Jury  that  in  determining  the  damages  to  the 
plaintiff  by  reason  of  the  spring  and  creek 
being  taken,  the  whole  water  power  must 
be  considered,  taking  the  value  of  the  whole 
water  power,  and  dividing  the  same  between 
the  plaintiff  and  the  owners  of  lands  lower 
down  the  stream  as  the  Jury  might  find  the 
evidence  to  warrant.  And  so  I  think  the 
Jury  had  the  proper  information  upon  which 
to  form  a  Just  verdict." 

The  court  awarded  a  new  trial  unless  the 
amoimt  of  the  verdict  in  excess  of  $5,500 
was  remitted.  The  plaintiff  having  remit- 
ted all  in  excess  of  that  sum,  Judgment  was 
entered  for  the  plaintiff,  and  defendant  ap- 
pealed. 

Argued  before  MITCHMiL,  DEAN,  ICES- 
TREZAT,  BROWN,  and  POTTER,  JJ. 

Thomas  P.  Dlefeoderfer,  O.  J.  Brdman,  and 
W.  W.  Watson,  for  appellant  A.  G.  Dewalt 
and  James  L.  Marsteller,  for  appellee. 
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MBSTREIZAT,  J.  The  four  witnesses  the 
admission  of  whose  testimony  is  the  subject 
o(  the  first,  second,  third,  and  fourth  assign- 
ments, disclosed  a  familiarity  with  the  prem- 
ises and  values  of  land  in  the  community  in 
which  this  property  is  situated  that  made 
them  clearly  competent  to  testify  to  its  value, 
and  to  estimate  the  damages  sustained  by 
the  plaintiir.  Yellls'  testimony,  introduced' 
for  the  purpose  of  showing  one  of  the  sev- 
eral elements  of  damages,  was  properly  ad- 
mitted by  the  trial  court  "It  has  never  been 
said  or  held,"  says  the  court  in  Danville, 
Hazleton  &  Wllkesbarre  K.  Co.  v.  (learhart, 
•81  Pa.  280,  "that  the  elements  of  computa- 
tion are  not  to  be  given  In  evidence  as  the 
means  of  enabling  the  viewers  or  the  jury 
to  reach  a  Just  conclusion  upon  the  whole 
matter.  So  to  hold  would  be  to  contradict 
the  act  authwizing  the  view  and  assessment." 
The  grant  of  the  water  right  contained  in  the 
deed  from  Delcbman  to  Yellls  was  correctly 
interpreted  by  the  learned  trial  judge,  and 
his  charge  relative  thereto  is  not  open  to 
objection.  The  grant  gave  to  Yellis  and  his 
assigns  the  right  to  have  the  water  of  the 
creek  flow  unobstructed  through  the  land  now 
owned  by  the  plaintiff  and  to  the  grantee's 
ladd  in  the  accustomed  or  natural  channel. 
It  did  not  invest  Yellis  or  bis  grantee  with 
the  right  to  enter  the  premises  of  the  plaln- 
tlflf  and  take  the  water.  No  such  authority 
can  be  found  In  the  grant.  It  deprived  Uelch- 
man  of  the  use  of  the  water  for  "watering 
and  Improving  the  meadow  ground,"  and  pre- 
vented him,  his  heirs,  or  assigns,  from  erect- 
ing a  grist  or  saw  mill  along  the  creek  and 
on  the  ground  now  owned  by  the  plaintiff. 
The  trial  judge  told  the  jury  that  such  was 
the  effect  of  the  grant  and  that  it  gave  to 
the  defendant  the  right  to  use  all  the  water 
that  flowed  through  the  plaintitTs  land  and, 
In  the  natural  channel,  entered  the  defend- 
ant's premises.  This,  of  course,  included  the 
water  that  came  from  the  spring  on  that 
part  of  the  plalkitifrs  land  now  condemned 
by  the  defendant  company.  But,  as  properly 
observed  by  the  court,  the  plaintiff  was  en- 
titled to  have  considered  as  an  element  of 
her  damages  the  value  of  this  spring  to  her 
land  as  affected  by  the  right  of  the  defend- 
ant company  to  Iwve  its  water  flow  mate- 
rially undiminished  to  the  company's  land  In 
the  channel  of  the  creek  as  the  other  water 
did.  These  instructions  as  to  the  interpre- 
tation of  the  grant  and  the  water  rights  of  the 
defendant  under  it  were  as  favorable  as  the 
defendant  company  could  reasonably  ask. 

We  are  not  conyinced  that,  as  argued  by 
defendant's  counsel,  the  court,  in  its  charge,' 
gave  undue  prominence  to  the  value  of  the 
premises  as  fixed  by  the  plalntllTs  witnesses. 
The  court,  after  stating  that  "a  good  bit  of 
evidence  has  been  given  us  as  to  the  nature 
of  this  property,"  directed  the  attention  of  the 
jury  in  a  general  way  to  the  mazlmiun  and 
minimum  values  placed  by  the  witnesses  of 
both  parties  on  the  premises  before  and  after 


the  company  had  appropriated  for  Its  ase  a 
part  of  the  plaintiff's  land.  He  admonished 
the  jury  that  they  "must  consider  the  evi- 
dence of  the  witnesses  themselves  and  not 
take  it  from  the  court"  If,  as  claimed  by  the 
defendant,  the  plalntifTs  witnesses  were  dis- 
credited by  their  cross-examination,  the  Jury, 
having  the  whole  testimony  before  them, 
with  comments  of  counsel,  would,  under  the 
charge,  be  in  a  position  to  consider  the  testi- 
mony elicited  on  cross-examination  without 
special  attention  being  called  to  it  by  the 
court 

The  very  full  and  clear  opinion  filed  by 
the  learned  trial  judge  in  refusing  a  new 
trial  relieves  us  from  the  necessity  ot  a  fur- 
ther discussion  of  the  question  raised  by  tbe 
assignments  of  error. 

The  judgment  Is  affirmed. 

C20S  Pa.  SS) 
HANBEST  et  al.  v.  GRAYSON  et  aL 
(Supreme  Court  of  Pennsylvania.    May  VL, 
1903.) 

WILL-CONSTRUCTION— POWER  OF  SALS- 
RIGHTS    OF    LEOATEES. 

1.  A  will  recited  that  testatrix  had  rented 
certain  real  estate  for  three  years,  and  directed 
the  executor,  in  case  of  her  death  before  the 
expiration  of  the  lease,  to  collect  the  rents,  and 
to  give  the  tenant  three  months'  notice  before 
the  expiration  of  his  term,  and  authorized  the 
executor  to  sell  said  property.  In  another 
clause  she  expressed  a  wish  that  her  estate 
might  be  settled  as  soon  as  convenient  "afte- 
sale  has  been  made  of  my  said  property."  Tbe 
executor  sold  the  property  to  the  tenant  without 
having  given  the  three  months'  notice.  Beld, 
that  the  executors  were  entitled  to  sell  the  land 
without  terminating  the  tenant's  possession. 

2.  Where  executors  were  authorized  nnder 
tbe  will  to  sell  land  of  testatrix,  and  did  so 
for  the  purpose  of  paying  legacies  under  the 
will,  an  election  by  the  legatees,  after  the  sale, 
to  take  the  land  in  lieu  of  their  legacies,  came 
too  late. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bin  by  John  De  Haven  Hanbest  and  others 
ag.tinst  George  Grayson  and  .lohn  Kane. 
From  tbe  decree,  plaintiffs  appeal.    Affirmed. 

The  substance  of  the  pleadings  are  stated 
by  Willson,  J.,  as  follows: 

"The  controversy  turns  up<m  the  proper 
construction  to  be  given  to  the  will  of  Jnlia 
A.  Hanbest,  who  died  on  Dec^nber  30.  1900. 
The  will,  which  was  dated  November  28, 
1000,  after  reciting  that  she  was  tbe  owner 
of  property  known  as  the  Blue  Bell  Hotel, 
situated  on  Woodland  avenue,  in  the  Twen- 
ty-Seventh Ward  of  this  city,  contained  the 
following  language:  Tbe  hotel  I  have  rent- 
ed to  one  John  Kane  for  the  term  of  three 
years,  commencing  June  1,  1807,  for  sev^ity- 
five  dollars  a  month,  payable  In  advance.  It 
is  my  desire  that  my  executor  ber^nafter 
named,  in  case  of  my  death  before  tbe  ex- 
piration of  said  lease,  shall  collect  the  teata 
of  said  property  as  they  become  due,  and, 
after  paying  all  taxes  and  legitimate  char- 
ges upon  said  prouises,  to  divide  quarterly 
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the  net  income  of  said  rent  equally  between 
John  De  Haven  Hanbest,  Hannah  A.  Han- 
best,   Naomi  J.  McCurdy,  Catherine  Hayes, 
and  Emily  Parrell.     I   likewise  direct  my 
!^id  executor  to  give  my  said  tenant  three 
months'  notice  before  the  expiration  of  his 
present  term,  and  at  said  time,  and  upon  the 
vacation  of  said  property  by  the  said  Kane,- 
I  authorize  my  said  executor  to  sell  the  said 
property,  including  said  adjoining  premises, 
which  rents  now  for  eight  dollars  a  month, 
either  at  public  or  private  sale,  for  the  best 
and  highest  price  that  can  be  obtained  for 
the  same,  giving  him  full  discretion  in  this 
behalf;    and  upon  such  sale  he  shall  make 
good  and  sufficient  deed  of  conveyance  there- 
for, that  shall  vest  the  title  In  the  purchaser 
or   purchasers   thereof  In   fee  simple/    The 
said  Catherine  Hayes  died  on  February  23, 
1901,  and  the  executor  of  her  will,  Anthony 
A.  Hirst,  represents  her  interest  in  this  pro- 
ceeding.   One  of  the  defendants  in  the  orig- 
inal bill,  George  Grayson,  was  the  executor 
appointed  by  Julia  A.  Hanbest  in  ber  will, 
which  was  duly  proved.     Without  giving  any 
notice  to  the  tenant,  John  Kane,  before  the 
expiration  of  his  lease,  and  while  the  said 
Kane  was  still  In  occupation  of  the  premises 
as  tenant,  on  December  12,  1901,   the  snid 
Grayson,  executor,  entered  into  articles  of 
agreement  with  the  said  John  Kane  for  the 
sale  of  a  certain  portion  of  the  real  estate 
which  he  was  authorized  to  sell  by  the  pro- 
visions of  the  Hanbest  will,  including  the 
said  Blue  Bell  Hotel,  for  the  sum  of  $28,000. 
The  plaintiffs  in  the  original  bill  allege  tbat 
the  proposed  sale  to  John   ICane,  contem- 
plated and  provided  for  by  the  said  articles 
of  agreement,  was  snch  a  sale  as  the  ex- 
ecutor had  no  authority  to  make.    It  Is  con- 
tended by  these  plaintiffs  that  the  provisions 
in  the  Hanbest  will  tbat  the  executor  should 
give  Kane,  the  tenant,  three  months'  notice 
before  the  expiration  of  bis  then  present 
term,  and  that  upon  the  vacation  of  the  prop- 
erty by  said  Kane,  the  executor  might  sell 
the  same,  constituted  a  condition  precedent 
to  the  executor  having  any  lawful  authority 
to  sell  the  property.    It  Is  also  claimed  that 
John  Kane,  by  being  allowed  to  remain  In 
possession  of  the  property,  was  given  an  un- 
fair advantage  over  other  persons  who  might 
hare  desired  to  purchase  the  property,  and 
that  thereby  he  was  enabled  to  purchase  It  at 
a  low  and  Inadequate  price;  and  further,  that 
Grayson,  the  executor,  by  selling  a  portion 
of  the  property  divided  from  the  rest  by  the 
middle  line  of  Seventy-Third  street,  has  seri- 
ously Impaired  the  value  and  marketability 
of  that  portion  of  the  property  which  was 
not  sold  to  Kane.    For  the  reasons  stated, 
the  plaintiffs  ask  that  Grayson,  the  executor 
before  stated,  may  be  restrained  from  selling 
said  property  to  John  Kane,  and  that  John 
Kane  may  l)e  required  to  deliver  up  for  can- 
cellation the  articles   of  agreement  before 
referred   to.    The   cross-bill   filed   by   Kane 
against  the  plaintiffs  In  the  original  bill,  and 


also  against  <3rayson,  the  executor,  sets  out 
the  articles  of  agreement  with  Grayson,  al- 
leges that  the  agreement  was  executed  by 
Grayson,  with  full  authority  to  make  the 
same;  that  the  defendants  In  the  cross-bill, 
who  were  the  plaintiffs  In  the  original  bill, 
had  filed  the  said  original  bill,  and  also,  tbat 
on  or  about  December  18,  1901,  the  said 
plaintiffs  In  the  original  bill  bad  executed  a 
certain  deed  poll  or  writing,  undertaking  to 
elect  to  take  the  said  real  estate  In  kind, 
without  conversion,  and  had  caused  said  writ- 
ing to  be  filed  In  the  office  of  the  clerk  of 
the  orptians'  court  of  this  county.  It  Is  also 
averred  by  the  said  plaintiff  John  Kane  tbat 
the  filing  of  the  said  deed  poll  constituted  a 
cloud  upon  the  title  to  thje  property.  He 
therefore  asks  that,  upon  payment  of  the 
balance  due  under  the  terms  of  his  articles 
of  agreement  entered  Into  with  the  said 
executor,  George  Grayson,  the  said  executor 
be  directed  to  make  proper  conveyance  of 
the  property  to  him,  the  said  John  Kane,  and 
that  the  defendants  In  the  cross-bill,  who 
were  the  plaintiffs  In  the  original  bill,  be  re- 
strained from  asserting  any  right  to  take 
the  said  premises  which  the  said  Grayson, 
executor,  had  agreed  to  sell  to  him,  John 
Kane,  and  from  Interfering  In  any  way  with 
the  said  executor  In  the  sale  and  conveyance 
of  the  said  premises."  The  court  entered  a 
decree  In  favor  of  the  defendants  In  the  bill, 
and  the  plaintiff  Kane  In  the  cross-bill. 

Argued  before  MITCHELL,  DEAN,  POT-" 
TEIR,  BROWN,  and  MESTREZAT,  JJ. 

Henry  J.  Scott  and  Anthony  A.  Hirst,  for 
appellants.  B^wln  O.  MIcbener  and  Preston 
K.  Eirdman,  (or  appellees. 

MITCHELL,  J.  The  will  of  testatrix,  aft- 
er redtlng  that  she  had  rented  the  property 
In  question  for  three  years,  directed  her  ex- 
ecutor, "in  case  of  my  (her)  death  before  the 
expiration  of  said  lease,"  to  collect  the  rents, 
etc.,  and  then  further  directed  bim  to  give 
"the  tenant  three  months'  notice  before  the 
expiration  of  his  present  term,  and-  at  said 
time,  and  upon  the  vacation  of  said  property 
by  the  said  Kane,  I  authorize  my  said  execu- 
tor to  sell  the  said  property,"  etc.  In  the 
next  clause  she  expresses  the  desire  that  her 
"estate  may  be  settled  and  divided  as  soon  as 
conveniently  and  legally  may  be  after  sale 
has  been  made  of  my  said  property."  And 
in  the  last  clause  she  appoints  an  executor, 
and  provides:  "If  I  should  live  beyond  the 
time  that  I  have  set  for  my  executor  to  take 
charge  of  the  above-named  property,  I  au- 
thorize my  executor  with  full  power  to  carry 
out  the  above  Items  and  bequests  at  my  de- 
cease." Under  these  provisions  the  intention 
of  the  testatrix  Is  not  really  open  to  serious 
doubt  She  desired  her  estate -settled  up  and 
divided  as  soon  after  her  death  as  It  "conven- 
iently and  legally"  could  be  done,  and  for 
settlement  the  sale  of  the  property  In  ques- 
tion was  necessary.    She  knew  that  the  ten- 
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ant  could  not  be  deprived  of  Ms  possession 
under  Us  lease,  and  therefore  sbe  directed 
her  executor  to  collect  the  rents  till  the  end 
«f  his  t^m,  but  to  give  notice,- so  that  he 
should  vacate  possession  at  that  time.  She 
apparently  did  not  desire  to  sell  the  proper- 
ty during  her  own  life,-  but  that  the  executor 
should  sell  as  soon  as  might  be  thereafter. 
In  furtherance  of  this  desire,  she  added  the 
clause  as  to  what  the  executor  should  do  If 
she  should  live  beyond  the  time  she  had  set 
for  him  to  take  charge  of  the  property,  L  ew. 
beyond  the  end  of  the  tenant's  then  present 
term.  In  that  event,  he  was  "to  carry  out 
the  above  items  and  bequests  at  my  (her)  de- 
cease"; that  Is,  if  the  tenant  was  In  posses- 
sion under  a  new  term,  the  executor  should 
collect  the  rents,  etc.,  and  give  the  necessary 
notice  to  regain  possession  at  the  end.  In  all 
this  there  was  nothing  more  than  the  recog- 
nition of  the  tenant's  rights,  and  the  direction 
to  her  executor  to  terminate  them  in  the  legal 
and  orderly  way,  so  that  the  sale  could  be 
made  promptly.  The  termination  of  the  ten- 
ant's possession  was  not  a  condition  prece- 
dent or  otherwise  to  the  power  of  sale,  but 
simply  the  removal  of  an  obstacle  which  she 
supposed  to  stand  in  the  way.  As  said  by 
the  learned  judge  below,  "there  was  no  pro- 
vision In  the  will  prohibiting  a  sale  being 
made  to  Kane  There  was  nothing  to  indi- 
cate that,  if  the  lease  had  been  terminated 
by  agreement,  or  In  any  other  way,  previous 
to  the  expiration  of  the  year,  the  sale  should 
npt  be  made  to  Kane."  The  election  of  the 
appellants  to  take  the  property  as  land  was 
not  made  until  Kane's  rights  had  been  fixed 
by  the  contract  of  sale.  It  was,  therefore, 
too  late  even.  If  not  otherwise  Ineffectual  by 
the  necessity  of  providing  for  the  payment 
of  legacies,  etc. 
Decree  a^ffirmed  at  costs  of  appellanta. 


(205  Fa.  ISO) 


In  re  ORBASON. 


(Supreme  Court  of  Pennsylvania.    May  4, 
1903.) 

BOMIC^>l^-APPBAL-RBHBilRINO-RBHAND. 
1.  After  a  conviction  of  murder  was  affirmed 
on  appeal,  accnsed  presented  a  petition  to  the 
Supreme  Court  for  a  rehearing,  on  the  ground 
of  newly-discovered  evidence,  which  threw  doubt 
on  the  truthfulness  of  some  of  the  evidence  on 
which  he  was  convicted.  Held,  that,  though  the 
petition  was  not  in  the  exact  form  contemplated 
by  Act  April  22.  1903  (P.  L.  245),  authorizing 
the  Supreme  Court  to  order  verdicts  and  judg- 
ments set  aside  and  new  trials  granted,  as  it 
was  made  to  appear  that  further  judicial  In- 
quiry should  he  bad,  the  record  will  he  re- 
mitted to  the  court  below  with  authority,  in 
its  discretion,  to  grant  a  new  trial. 

On  Petition  for  Rehearing.  Record  remit- 
ted, with  authority  to  grant  a  rule  for  new 
trial.     - 

For  former  opinion,  see  63  Atl.  539. 

Rothermel  Bros,  and  W.  H.  Sadler,  for  the 
petition. 


PER  CURIAM.  Samuel  Greason  was  con- 
victed and  sentenced  In  the  court  of  oyer  and 
terminer  of  Berks  county  for  murder  of  the 
first  deg^ree,  and  the  Judgment  was  aflOLrmed 
in  this  court  November  3,  1902.  See  204  Pa. 
64,  53  AtL  539.  A  petition  is  now  presented, 
praying  a  rehearing  on  the  ground  of  after- 
discovered  evidence.  A  rehearing,  however, 
would  be  of  no  avalL  The  errors  asslsned  in 
regard  to  the  trial  have  been  duly  considered 
and  adjudicated,  and  nothing  new  la  now 
brought  forward  to  change  our  views  on  the 
questions  then  presented.  What  is  now  al- 
leged raises  no  question  of  error  In  the  comrt 
below  on  the  trial,  and  it  Is  manifest  tbat  the 
Judgment  could  not  be  reversed  for  any 
matters  not  then  on  the  record.  The  depo- 
sitions now  presented  here  tend  to  throw 
doubt  on  the  truthfulness  of  some,  at  least, 
of  the  evidence  on  which  the  prisoner  was 
convicted.  Some  of  the  testimony  is  not  real- 
ly new,  as  it  appears  to  have  been  before  the 
court  shortly  after  the  trial,  and  all  of  It 
comes  from  doubtful  and  discredited  sources, 
and  Is  far  from  satisfactory  or  convincing  In 
Itself.  It  cannot,  therefore,  be  accepted  vrfth- 
out  serious  question,  but  it  demands  inves- 
tigation in  the  Interest  of  Justice.  So  much 
will  depend  on  the  personality  of  the  witness- 
es, their  manner  of  testifying,  their  standing 
the  test  of  cross-examination,  and  the  result 
of  comi>a  risen  with  the  testimony— their  own 
and  others— at  the  trial,  that  the  investigation 
Should  be  JudlciaL  In  the  ordinary  course, 
such  investigation  would  be  made  on  a  rule 
for  new  trial,  but  it  is  met  here  by  the  tech- 
nical objection  that  the  term  has  expired. 
It  has  been  suggested  that  that  limitation  does 
not  extend  to  this  court,  under  the  greatly  en- 
larged powers  to  order  verdicts  and  Judg- 
ments set  aside  and  new  trials  granted,  con- 
ferred by  the  act  of  May  20,  1891  (P.  U  101). 
But  we  are  relieved  from  the  necessity  of 
considering  this  question  by  the  passage  of 
the  act  of  April  22,  1903  (P.  !•.  245).  The 
present  petition,  though  not  in  the  exact  form 
contemplated  by  that  act,  presents,  in  sub- 
stance, a  case  coming  within  its  provisions, 
and  we  are  of  opinion  that  it  has  been  made 
to  appear  that  a  further  Judicial  inquiry 
should  be  had  Into  the  guilt  of  the  petitioner. 
The  record  is  therefore  remitted  to  the 
court  of  oyer  and  terminer  of  Berks  county, 
and  the  said  court  is  authorized.  In  its  discre- 
tion, to  grant  a  mle  for  new  trial  nunc  pro 
tunc,  and  to  proceed  therein  In  accordance 
with  the  act  of  April  22. 1903  (P.  L.  245). 


(205  Pa.  SW) 
JENKINS  T.  CITY  OP  SCRANTON. 
(Supreme  Court  of  Pennsylvania.    May  4, 
1903.) 

MUNlCaPAL     (JORPORATIONS— COLLKCTOR     OF 

TAXBS-COMPBNSATION— RBMOVAI.— 

RBS  JUDICATA. 

1.  Where  a  city  appointed  plaintifC  collector 
of  delinquent  taxes,  and-  thereafter  Uie  city 
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lErtMsnrer  was  appointed  to  the  same  ofSce,  un- 
der the  act  relating  to  cities  of  the  second  class, 
and  plaintiff  was  not  formally  removed  by  the 
city  recorder,  and  there  was  no  proof  that  he 
was  ever  notified  of  his  removal,  he  was  en- 
titled to  recover  the  salary  of  his  oflSce. 

2.  Where  plaintiff  sned  for  the  salary  of  a 
public  office,  which  salary  was  payable  month- 
ly, and  did  not  include  a  month's  salary  dae 
at  the  time  the  suit  was'  brought,  the  judgment 
was  conclusive  as  to  the  amount  then  due,  and 
sach  month's  salary  caanot  be  recovered  in  a 
cnbseqnent  action. 

Appeal  from  Court  of  Common  Pleas, 
Lackawanna  County. 

Action  by  George  W.  Jenkins  against  the 
•city  .  of  Scran  ton.  Judgment  for  pialntlff, 
and  defendant  appeals.    Affirmed. 

Argued  before  DEAN,  FBIX,  BROWN, 
MESTBEZAT,  and  POTTER,  JJ. 

George  M.  Watson,  dty  SoL,  and  a  B. 
little,  for  appellant  J.  Wheaton  Cariienter 
and  Frederic  W.  Fleitz,  for  appellee. 

BROWN,  J.  In  Jenkins  t.  Scranton,  202 
Pa.  267,  51  Atl.  994,  we  held  that  the  plain- 
tiff, who  Is  the  appellee  in  this  case,  was 
the  lawful  delinquent  tax  collector  of  the 
<dty  of  Scranton,  by  virtue  of  his  appoint- 
ment by  the  recorder  of  the  city  on  April 
1,  1901.  and  that  he  was  entitled  to  the 
statutory  salary  of  $5,000  per  annum.  The 
referee  and  learned  court  below  properly  re- 
garded this  to  be  res  atljudlcata  in  the  pres- 
ent proceeding,  and  we  cannot  understand 
why  counsel  for  appellant  again  raise  the 
question  of  the  appellee's  tttie  to  the  office 
becaase  he  had  not  given  a  proper  bond, 
and  had  not  i>erformed  any  of  the  duties  of 
his  office.  The  soUdtor  for  the  city  of 
Scranton  on  this  appeal  appeared  before  us 
in  tbe  same  capacity  on  the  former  appeal 
from  tbe  Judgment  on  a  Case  stated,  in 
which  it  was  admitted  by  the  dty  solicitor 
that  Jenkins  had  taken  oath  of  office,  had 
fllcd  his  bond,  and,  from  time  to  time,  had 
been  ready  and  willing  to  perform  the  du- 
ties of  bis  oflBce  as  delinquent  tax  collector; 
and  the  fundamental  question  submitted  on 
that  appeal  was  whether  the  present  appel- 
lee had  been  legally  appointed  collector  of 
delinqnent  taxes.  We  dismiss  the  question 
renewed  here  without  further  comment 

The  only  question  to  be  now  considered 
is,  did  the  appellee  continue  to  be  the  de- 
linquent tax  collector  during  the  period  for 
which,  in  this  suit,  he  seeks  to  recover  the 
statutory  salary  of  the  office?  He  was  not 
formally  removed  by  the  recorder,  and  there 
is  neither  proof,  nor  an  atiempt  to  prove, 
that  he  was  ever  notified,  even  informally, 
by  that  officer  that  he  had  been  removed. 
On  the  contrary,  the  only  conclusion  to  be 
drawn>from  the  testimony,  as  we  read  It, 
is  that  thjB  recorder  had  in  distinct  terms 
left  tbe  appellee  under  the  impression  that 
he  would  not  make  any  change  in  tbe  office 

1 1-  Sea  Judgment,  vol.  30,  Cent  Dig.  |  UlT. 


of  delinquent  tax  collector  until  Us  title  to 
the  office  had  been  passed  upon.  Jenkins, 
whose  testimony  on  this  point  is  corrobo- 
rated by  Oonnell,  the  recorder,  testified  that 
the  latter  said  to  him;  "I  have  no  personal 
feeling  in  the  matter.  We  will  let  the  courts 
decide,  and  If  they  say  your  titie  to  the 
office  Is  good,  I  will  continue  yon  in  office 
during  tbe  term."  This  uncontradicted 
statement  of  Jenkins  Is  corroborated  by 
David  J.  Davis,  who  was  present  at  the  in- 
terview between  Jenkiiis  and  ConnelL  . 

But  the  appellant  contends  tbe  notice 
came  to  tbe  appellee  of  his  removal  from 
his  office  by  Implication,  tihrough  tbe  ap- 
pointment of  the  dty  treasurer  as  collector 
of  delinquent  taxes.  The  answer  to  this  is 
that  In  the  finding  of  the  court  below,  fully 
justified  by  the  evidence,  the  dty  treasurer 
did  not  accept  the  appointment  tendered  to 
him  by  the. recorder;  that  "he  gave  no  bond, 
took  no  oath  of  office,  and  made  no  change 
In  the  system  of  collecting  the  delinquent 
taxes."  As  there  is  no  finding  that  the  ap- 
pellee knew  the  dty  treasurer  had  been  ap- 
pointed collector  of  delinqnent  taxes,  there 
was  no  notice  to  him  by  implication  of  bis 
removal.  With  no  notice,  express  or  im- 
plied, tbat  he  was  no  longer  delinquent  tax 
collector,  his  titie  to  the  office  continued. 
"Where  an  office  Is  held  during  the  pleasure 
of  the  appointing  power,  a  removal  may  be 
dther  express— that  is,  by  a  notification  that 
the  officer  is  removed— or  Implied,  by  the 
appointment  of  another  person  to  the  same 
office.  But  it  has  been  dedded  that  In  ei- 
ther case  the  removal  is  not  completely  ef- 
fected until  notice  actually  received  by  the 
person  removed."  Com.  ex  rel.  Bowman  v. 
Sllfer,  25  Pa.  23,  64  Am.  Dec.  680. 

The  Judgment  must  be  affinned,  except 
te  so  far  as  it  includes  salary  for  the  ap- 
pellee for  the  month  of  July,  1901.  ms  sal- 
ary was  payable  monthly,  and  it  does  not 
seem  to  be  denied  that  the  suit  brought 
to  recover  his  salary  (302  Pa.  267,  61  Ati. 
994)  was  instltnted  after  August  1, 1901.  He 
cannot  therefore,  in  this  suit,  recover  tbe 
monthly  salary  for  July  of  that  year.  When  . 
he  sued,  in  August  1001,  the  salary  for  July 
was  due,  and  if  he  did  not  include  it  In  the 
statement  of  his  claim  against  the  dty  of 
Scranton  at  that  time,  he  ought  to  have  done 
so.  Tbe  Judgment  which  we  affirmed  on 
the  former  appeal  ought  to  have  included 
all  that  the  appellee  in  that  case  could  have 
sued  for,  and  be  cannot  now  ask  to  recover 
his  salary  for  July,  1901.  "A  Judgment 
setties  eyerythlng  involved  in  the  right  to  re- 
cover, not  only  matters  that  were  raised, 
but  those  which  might  have  been  raised." 
Myers  et  al.  v.  Borough  of  Sb.  Bethlehem, 
149  Pa.  85,  24  Ati.  280.  We  therefore  elimi- 
nate from  the  Judgment  entered  in  favor  of 
the  appellee  the  salary  for  the  month  of 
July,  1901,  and  affirm  it  for  $5,000,  one 
year's  salary  due  him. 
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(205  Pa.  602) 

PERRINB  T.  KOHR  et  *L 
(Sapreme  Coort  of  PennsylTanUu    May  4, 
1903.) 

PARTITION— NBOBSSART  FARTIBS-DBFBCT. 

1.  Where  a  man  deserts  his  wite  and  child, 
and  marries  again  under  an  assumed  name  while 
his  first  wife  is  alive,  and  many  years  there* 
after  dies  leaving  real  estate,  which  Is  sold  un- 
der partition  proceedings  instituted  by  the  chil- 
dren of  his  second  wife,  of  which  proceedings 
the  child  by  his  first  .wife  had  no  Knowledge, 
her  interest  in  snch  real  estate  ia  not  divested 
by  the  sale. 

Appeal  from  Superior  Coort,  Lycoming 
County. 

Action  by  Louisa  L.  Ferrine  against  Ma- 
tilda Kobr  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

From  the  opinion  of  the  superior  court 
(20  Pa.  Super.  Ot.  36),  among  others,  the  fol- 
lowing facts  appeared:  Stephen  Pangburn 
was  married  to  Sarah  Giles  in  January,  1863, 
at  Plainfleld,  N.  J.  On  December  31,  1863, 
a  daughter  was  bom,  who  was  called 
Louisa.  She  is  the  plaintiff.  Pangburn  de- 
serted his  family  shortly  after  the  birth  of 
the  child.  He  went  to  Wililamsport,  Pa., 
and  was  there  known  as  W.  S.  Allen.  He 
died  Intestate,  the  owner  of  the  lands  in 
dispute.  After  coming  to  WilllamBport,  on 
November  11,  1865,  he  married  Sarah  Har- 
man,  his  Plainfleld  wife  being  still  alive. 
He  had  by  Sarah  Harman  four  children. 
He  died  in  1888.  Administration  was  rais- 
ed on  his  estate.  On  April  24,  ^880,  a  peti- 
tion In  the  orphans'  court  was  presented  by 
Edward  Allen,  a  son  by  the  second  mar- 
riage. The  iwtition  recited  that  W.  S.  Allen 
died  seised  of  the  lands  described,  and  set 
forth  that  he  left  a  widow  and  four  chil- 
dren (naming  the  family)  resident  In  WU- 
liamsport  After  the  return  of  the  rule  to 
take  or  refuse  at  the  appraisement,  the  court 
made  an  order  of  sale,  and  the  property 
was  sold,  and  the  defendants  In  this  eject- 
ment purchased  It,  and  the  administrator 
delivered  a  deed  to  the  purchasers  pursuant 
to  the  order  of  the  court.  The  plaintiff, 
Louisa  L,  Perrlne,  daughter  and  sole  heir 
of  the  decedent,  had  no  notice  of  the  parti- 
tion proceedings.  Verdict  and  Judgment  for 
the  plaintiff.  Defendants  appealed.  The  su- 
perior court  affirmed  the  Judgment  Defend- 
ants again  appealed. 

Argued  before  MITCHELL,  DEAN, 
FELL,  BROWN,  and  POTTER,  JJ. 

O.  La  Rue  Munson,  John  O.  Reading, 
James  B.  Krause,  John  T.  Fredericks,  and 
Addison  Chndor,  for  appellants.  Seth  T. 
McOormlck,  for  appellee. 

FEE/L,  J.  The  facts  that  give  rise  to  the 
question  to  be  considered  in  this  case  are 
fully  stated  in  the  report  of  the  case  In  20 
Pa.  Super.  Ct.  36.  It  was  conclusively  es- 
tablisbod  by  the  verdict  that  the  plaintiff 
was  the  sole  heir  of  the  decedent,  who  died 


Intestate.  She  inherited  all  the  real  estate. 
She  had  no  notice  of  the  proceedings  in  par- 
tition, and  the  parties  to  that  proceeding 
had  no  interest  in  the  land.  The  Judgment 
In  partition  did  not  decide  the  title,  nor  cre- 
ate a  new  one.  It  did  not  transfer  the  title 
from  the  decedent  to  the  parties  to  the  pro- 
ceedings, but  operated  only  on  the  title 
which  they  possessed.  McClure  v.  McClare, 
14  Pa.  134;  Allen  v.  Gault,  27  Fa..  473,  67 
Am.  Dec.  485;  Dresher  t.  Allentown  Water 
Co.,  52  Pa.  225,  91  Am.  Dec.  150.  The  plain- 
tiff. In  order  to  establish  her  right,  did  not 
attack  this  Judgment  collaterally.  The  Judg- 
ment did  not  stand  In  her  way,  as  her  right 
bad  not  been  adjudged  by  it.  As  to  ber.  It 
was  a  mere  nullity.  Her  title  was  complete 
unless  by  silence  when  it  was  her  duty  to 
speak,  or  by  acquiescence  In  the  acts  of  oth- 
ers to  their  prejudice,  she  was  estopped. 
Of  this  there  was  not  the  slightest  proof.. 
She  knew  nothing  of  her  father's  death  un- 
til shortly  before  she  asserted  her  rigbta. 
The  Judgment  is  affirmed. 


(SOS  Pa.  asy 
PIFER  et  al.  r.  LOCKE. 
(Supreme  Court  of  Pennsylvania.    May  4, 
1903.) 

WILL.— NATURB  OF  BSTATB-DBVISB  IN  FBE. 
1.  Where  testator  devised  to  his  daughter  a 
house  and  lot  "for  and  during  her  natural  life. 
and  at  her  death  I  devise  and  bequeath  the 
same  unto  her  children  or  issne  in  fee  simple." 
the  daughter  takes  an  estate  in  fee  tail  general 
resolved  by  the  statute  into  an  estate  in  fee 
simple. 

Appeal  from  <3oart  of  0<Hnmon  Please  Cen- 
ter County. 

Action  by  Harriet  M.  Plfer  and  others 
against  Blanche  M.  Lodte.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

The  court  below  (Love,  P.  J.)  ffied  the  fol- 
lowing opinion: 

"This  is  a  case  stated  to  determine  the  le- 
gal title,  or,  rather,  the  character  of  the  title, 
to  a  certain  messuage,  tenement,  and  lot  of 
ground  situate  in  the  borough  of  Bellefonte. 
devised  to  Harriet  M.  Pifer  under  the  last 
will  and  testament  of  George  Livingston,  de- 
ceased, and  which  the  plaintiffs  have  sold  b.v 
articles  of  agreement  to  the  defendant  The 
case  stated  sets  forth  the  location  and  de~ 
scrlption  of  the  property  in  detail;  that 
George  Livingston  dlod  seised  in  his  demesnf> 
of  fee  of  said  premises;  that  he  made  hif 
last  will  and  testament,  dated  June  27,  1872. 
which  since  his  death  was  duly  probated,  and 
recorded  in  the  office  of  the  register  of  wills 
for  Center  county  in  Will  Book  C,  page  495. 
etc.  By  his  said  will.  In  item  4,  be  devised 
and  bequeathed  as  follows:  *Fourth.  I  will 
and  devise  unto  my  daughter,  Harriet  M.  Pl- 
fer, the  house  and  lot  on  Allegheny  street 
In  Bellefonte  (formerly  my  mansion  bonse'i. 
for  and  during  her  natural  life,  and  at  ber 
death  I  devise  and  bequeath  the  same  unto 
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her  cblldren  or  Issue  In  fee  simple.  Bat  the 
same  ia  not  to  be  made  liable  in  any  man- 
ner for  tbe  debts,  present  or  fntnre,  of  ber 
husband.'  The  question  submitted  to  the  de- 
termination of  the  court  upon  the  case  stated 
Is  tbe.  nature  of  the  estate  taken  hj  Harriet 
M.  Pifer  under  the  devise  In  said  will.  It 
seems  clear  to  us  that  the  Intention  of  the 
testator  under  the  devise  In  his  will  was  to 
constitute  Harriet  M.  Plfer  and  her  children 
or  Issue  the  absolute  beneficiaries  of  tae 
premises  devised.  It  is  In  our  judgment  un- 
necessary to  discuss  or  review  the  authorities 
as  to  the  meaning  of  the  words  'children'  or 
'issue'  In  the  devise.  It  might  not  be  a  dis- 
torted construction  to  say  they  were  used  In 
tbe  sense  of  'heirs.'  We  are  of  the  opinion 
that  the  devise  vested  in  Harriet  M.  Pifer 
an  estate  In  fee  tail,  and  under  the  act  of 
April  27,  1855,  it  Is  an  estate  in  fee  rimple. 
We  think  the  following  cases  sustain  this 
construction:  Haldeman  v.  Haldeman,  40  Pa. 
29;  Potts'  Appeal,  30  Pa.  168;  Ogden's  Ap- 
peal, 70  Pa.  601;  Armstrong  v.  Mlchener,  160 
Pa.  21.  28  Ati.  447;  Grimes  v.  Shirk,  160  Pa. 
74,  32  Atl.  113;  Blester  v.  Yerger,  166  Pa. 
445,  31  Atl.  122;  Boyd  et  al.  v.  Weber,  193 
Pa.  651,  44  Atl.  1078;  Shoup  v.  De  Long,  190 
Pa.  331,  42  Atl.  680.  In  the  case  stated  it 
Is  stated  that  Harriet  M.  Plfer  and  her  hus- 
band and  Mary  P.  Shontz,  the  only  child  of 
Mrs.  Plfer  and  her  husband,  are  ready  to 
execute  a  deed  to  the  purchaser  for  said 
premises.  We  are  of  the  opinion.  In  any 
event,  that  a  deed  executed  by  tbe  said  par- 
ties named  would  convey  to  the  purchaser, 
Blanche  M.  Locke,  a  good  and  valid  title  in 
fee  simple  for  tbe  said  premises  mentioned. 
It  Is  therefore  directed  that  judgment  be  en- 
tered in  favor  of  the  plaintiffs  on  the  case 
stated  against  the  defendant  for  the  sum  of 
$2,600,  said  Judgment  to  be  released  unless 
at  the  time  of  the  execution  and  tender  of 
the  deed  the  premises  are  free  of  liens  or 
other  incumbrances;  the  costs,  as  per  agree- 
ment in  case  stated,  to  be  paid  by  the  plain- 
tiff. Judgment  was  entered  for  tbe  plalntUT 
for  |2,600.    Defendant  appealed." 

Argued  before  DE.A.N,  FELL,  BROWN, 
MESTRBZAT,  and  POTTER,  JJ. 

John  Blanchard  and  Edmund  Blancbard, 
for  appellant.    A.  O.  Fnrst,  for  appellees. 

PER  CimiAM.  By  articles  of  March  14, 
1902,  plaintiffs  agreed  to  convey  to  defendant 
a  title  in  fee  simple  to  a  lot  on  Allegheny 
street  In  the  borough  of  Bellefonte.  Tbe  lot 
In  question  had  been  devised  to  Harriet  M. 
Plfer  by  her  father,  George  Livingston,  by  his 
•will  dated  June  27,  1872.  The  fourth  clause 
of  the  will  contains  this  devise,  as  follovrs: 
"I  will  and  devise  to  my  daughter,  Harriet 
M.  Plfer,  tbe  house  and  lot  on  Allegheny 
street  In  Bellefonte  (formerly  my  mansion 
bouse),  for  and  during  her  natural  life^  and 
at  her  death  I  devise  and  bequeath  the  same 
unto  her  children  or  Issue  In  fee  simple." 


What  estate  did  the  daughter  take  xmier  this 
devise?  We  concede  that  generally  the  words 
"child"  and  "children"  prima  fade  are  words 
of  purchase,  and  not  of  limitation.  See  the 
many  cases  dted  in  Guthrie's  Appeal,  87  Pa. 
0.  But  if  the  remainder  even,  where  these 
words  are  used,  is  to  go  to  the  general  or 
lineal  heirs  as  pointed  out  by  law,  they  are 
synonymoius  with  "heirs  of  the  body,"  and, 
by  analogy  to  the  rule  in  Sbelley's  Case,  the 
estate  for  life  In  tbe  first  taker  is  enlarged 
Into  a  fee  or  into  an  estate  tall  by  implica- 
tion. Here  the  devise  at  the  daughter's  death 
is  to  her  children  or  Issue  in  fee  simple,  pre- 
cisely as  if  he  had  said  to  "my  daughter  and 
the  heirs  of  her  body";  the  very  ones  the  law 
pointed  out  ai  the  general  or  lineal  heirs  of 
the  first  taker.  See  Potts'  Appeal,  30  Pa. 
168,  and  the  many  cases  cited  by  Agnew,  J., 
in  Yamall's  Appeal,  70  Pa.  835.  In  Halde- 
man V.  Haldeman,  40  Pa.  29,  and  Simpson  v. 
Reed,  205  Pa.  53,  64  AU.  499,  almost  iden- 
tically the  same  language  constitutes  the  de- 
vise as  here,  and  they  were  held  to  be  words 
of  limitation.  We  think  under  this  devise  the 
plaintiff  Harriet  M.  Plfer  took  an  estate  in 
fee  tall  general,  which  the  statute  of  1855  (P. 
L.  368)  resolves  Into  an  estate  in  fee  simple 
in  her. 

The  Judgment  of  the  court  below  is  af- 
firmed. 


(206  Pa.  sat) 
SCHTTTLKILL  COUNTY  v.  SHOBNBR. 
(Supreme  Court  of  Pennsylvania.    May  4, 
1903.) 

OLBRK  OF  QUARTBR  SESSIONS-FBBS-STATBD 
CASB. 

1.  On  a  case  stated  between  the  county  and  tbe 
clerk  of  tbe  court  of  quarter  sessions  to  deter- 
mine whether  he  was  entitled  to  tbe  fees  to  be 
paid  under  Act  July  30,  1897  (P.  L.  464),  by  ap- 

elicants  for  liquor  liecenses,  where  the  question 
efore  the  court  in  the  last  paragraph  of  the  case 
was  whether  defendant  bad  tlie  right  to  retain 
such  money  as  his  8i>ecial  fee  in  addition  to  his 
salary,  "under  the  act  of  1876,"  it  is  thereby  as- 
sumed that  Act  March  31,  1876  (P.  L.  18), 
relating  to  fees  of  clerks  in  counties  containing 
more  than  150,000  inhabitants,  applied  to  the 
defendant,  and  it  is  unnecessary  for  the  coart 
to  find  as  a  fact  the  number  of  inhabitants  of 
the  county. 

2.  The  sum  of  $5,  which  an  applicant  for  a 
liquor  license  Is  required  to  pay  to  the  clerk  of 
the  court  of  quarter  sessions  under  Act  July 
30,  1897,  J  3  (P.  L.  469,  470),  is  a  fee  of  such 
office,  and  under  Act  March  31,  1876  (P.  L.  13), 
belongs  to  the  county  in  counties  containing 
over  150,000  inhabiUnts. 

Appeal  from  (3ourt  of  Common  Pleas, 
Schuylkill  County. 

Case  stated  in  coimty  of  Schuylkill  against 
Jolin  T.  Shoener,  derk  of  the  courts  of 
Schuylkill  county.  From  the  Judgment,  de- 
fendant appeals.    Affirmed. 

The  case  stated  was  as  follows: 

"And  now,  Noven^ber  21,  1901,  an  action  of 
assumpsit  having  been  entered  in  the  above- 
stated  case,  it  is  hereby  agreed  by  and  be- 
tween the  parties  to  the  above-stated  actioa 
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that  the  following  case  be  stated  for  the  opin- 
ion of  the  court  In  the  nature  of  a  special 
verdict:  ' 

"(1)  That  John  T.  Shoener,  clerk  of  the 
cotirts  of  SchnylklU  county,  In  accordance 
with  section  8,  pp.  469,  470  (P.  L.  18»7),  which 
proyldea:  'Every  person  Intending  to  apply 
for  license  as  aforesaid  under  this  or  any 
other  act  of  assembly  In  any  city  or  county  of 
this  commonwealth,  on  and  after  the  passage 
of  this  act,  shall  file  with  the  clerk  of  the 
court  of  quarter  sessions  of  the  proper  county, 
his,  her  or  their  petition,  at  least  three  weeks 
before  the  first  day  of  the  session  of  the 
court  at  which  the  same  Is  to  be  heard,  and 
shall,  at  the  same  time,  pay  said  clerk  $5.00 
for  expenses  connected  therewith; .  and  said 
clerk  shall  cause  to  be  published  two  times 
In  three  newspapers  designated  by  him,  one 
of  which  may  be  printed  in  the  German  lan- 
guage, a  list  containing  the  names  of  all 
such  applicants,  their  respective  residences, 
and  the  place  for  which  application  is  made; 
and  the  cost  of  the  publication  sbiall  not  ex- 
ceed the  usual  rates  charged  by  such  news- 
papers; the  first  publication  shall  not  be 
less  than  fifteen  nor  more  than  twenty-five 
days  before  the  time  fixed  by  the  court:  pro- 
vided,' the  amount  to  be  paid  for  such  adver- 
tisement shall  not,  in  the  aggregate,  exceed 
the  IS.OO  provided  In  this  section  to  be  paid 
by  such  applicant  for  expenses,'— collected 
the  said  $5  from  every  petitioner  who  ap- 
plied for  license,  under  the  provisions  of  the 
said  act,  to  January  term,  1901. 

"(2)  That  there  were  1,076  applicants,  un- 
der tiie  provisions  of  said  act,  to  January 
term,  1901,  and  that  the  said  John  T.  Shoen- 
er, clerk,  etc.,  collected  $5,380  from  the  said 
applicants. 

"(8)  That  John  T.  Shoener,  clerk,  etc.,  re- 
tained said  $5,380,  and  refused  to  pay  It  into 
the  county  treasury  for  the  reason  that  the 
act  of  assembly  created  the  money  thus  col- 
lected as  a  special  fund  for  the  expenses  of 
advertising  and  his  own  legal  expenses  in- 
cident thereto,  and  that,  after  paying  all  ex- 
penses out  of  the  fund  made  up  from  the  said 
$5  paid  by  each  applicant,  the  balance  re- 
mained due  to  him,  and  was  not  an  earning 
of  the  office  under  the  meaning  of  the  salary 
act  of  1876,  but  was  in  the  nature  of  a  special 
fee  for  special  services  rendered. 

"(4)  That  the  commissioners  contend  that 
the  said  sum  of  $6,380  realized  under  the  said 
act  of  assembly  was  an  earning  of  the  office 
of  the  clerk  of  the  courts,  and,  in  accordance 
with  law,  the  said  John  T.  Shoener,  clerk, 
etc.,  should  have  paid  the  said  amount  into 
the  county  treasury  as  earnihgB  of  the  said 
office,  and  that  all  legal  expenses  as  provided 
lor  by  said  act  of  assembly  and  appertaining 
thereto  should  be  paid  out  of  the  county 
treasury,  and  charged  up  against  the  earnings 
of  said  office  as  any  other  item  of  expnises 
arising  from  said  office  is  paid,  and  as  any 
other  fees  earned  by  said  office  are  made  a 
credit  thereof. 


"If  the  court  be  of  tiie  opinion  that  the  said 
John  T.  Shoener,  clerk  of  the  comts  of 
Schuylkill  county,  had  a  right  to  retain  the 
said  $5,880,  he,  the  said  John  T.  Sbooier, 
paying  all  expensea  for  serviceB  rendered,  ad- 
vertisements, etc.,  incident  thereto,  and  bad 
the  right  to  retain  the  balance  as  bis  special 
fee  in  addition  to  his  salary  under  the  act  of 
1876  and  its  provisionB,  and  that  said  $5,380 
derived  under  said  act  of  1897  was  not  an 
earning  of  the  office,  and  he  was  not  required 
to  pay  it  into  the  county  treasury,  then  jndig- 
ment  be  entered  for  the  defendant  for  the 
sum  of  $5,380,  but,  if  not,  then  judgment  to 
be  entered  for  the  plaintifl,  the  county  of 
Schuylkill;  the  costs  to  follow  the  Judgment, 
and  either  party  reserving  the  right  to  sue 
out  a  writ  of  appeal  therein  to  the  Supreme 
Court  This  judgment  to  be  subject  to  sncb 
lawful  exi>enae8  and  salaries  of  the  clerk 
and  his  deputies  as  a  set-ofT  as  have  been 
withheld  pending  a  Judicial  determination  of 
the  question  involved." 

The  court  below  (Marr,  J.)  filed  an  opinion, 
the  material  parts  of  which  were  as  follows: 

"Does  the  act  of  1897  modify  or  cbange  the 
law  as  thus  referred  to?  It  is  true  the  act 
designates  the  clerk  as  the  one  who  shall  re-  . 
celve  the  $5  on'  filing  the  application,  and  fur- 
ther deeiguates  him  as  the  one  who  shall 
select  the  newspapers  In  which  the  advertise- 
ments required  shall  be  published;  but  it 
further  provides  that  the  cost  of  publication 
shall  not  exceed  the  usual  rates  charged  by 
such  newspapers,  and  in  no  event  shall  In  the 
aggregate  exceed  the  $6  thus  provided. 
These  limitations  to  the  cost  of  publication 
are  significant,  as  showing  the  Intent  of  the 
Legislature  In  not  permitting  contracts  for 
advertising  to  be  made  which  would  be  more 
than  usual  charges  for  similar  work,  and  un- 
der no  circumstances  be  in  excess  of  the 
amount  paid,  and  thereby  create  a  claim 
against  the  county  treasury  In  excess  of  the 
amount  collected  for  such  purposes.  Evi- 
dently the  county  treasury  Is  to  be  protected 
by  these  provisions,  and  not  the  individual 
clerk;  and,  if  this  is  true,  is  not  the  money 
collected  to  be  paid  to  the  county  treasury, 
from  which  amount,  thus  paid,  the  expenses 
referred  to  in  the  act  are  to  be  cared  tor  un- 
der the  provisions  of  the  salary  act?  The 
act  of  1897  places  no  unusual  duties  on  the 
clerk,  except  empowering  him  to  designate 
the  papers  in  which  the  license  advertise- 
ments are  to  be  published,  In  which  respect 
It  differs  from  former  acts;  and  tbe  reasons 
for  the  change  may  well  be  imagined,  as  be- 
ing for  political  and  revenue  purposes  of  a 
private  character,  rather  than  for  any  public 
good.  There  is  nothing  in  the  act  which  calls 
upon  us  to  depart  from  tbe  rule  of  law  re- 
lating to  the  fees  of  county  officers  who  are 
salaried  officers,  as  laid  down  by  the  deci- 
sions referred  to.  The  language  of  these  de- 
cisions Is  clear  and  explicit,  and  relates  to  all 
fees  earned  by  county  officers  in  discharging 
the  duties  cast  upon  them  by  law.    Tbere  is 
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notblog  in  the  act  which  fairly  can  be  Inter- 
pxeted  na  giving  the  deck  fees  in  addition  to 
bia  aalary.  By  paying  aaid  fees  into  the 
connty  treasury,  and  having  all  legitimate 
expenses  authorized  hy  the  act  paid  ont  of 
the  coonty  treasury,  the  money  collected  and 
all  ezpensea  connected  therewith  can  be  ai;»- 
proprlated  and  paid  by  the  proper  officers  in 
accordance  with  the  provisions  of  the  salary 
act,  and  thus  preserve  a  harmonious  system 
of  accounts.  To  allow  that  the  money  thus 
received  belongs  to  the  clerk,  a  salaried  offi- 
cer, as  additional  compensation  for  services 
rendered,  would  be  contrary  to  the  express 
language  of  the  Coastltntion,  which  says,  'AU 
officers,  who  are  or  may  be  salaried,  shall 
pay  all  fees,  which  they  may  be  authorized 
to  receive  Into  the  treasury  of  the  connty  or 
state,  as  may  be  directed  by  law.'  The  law- 
regnlates  the  time  and  manner  of  the  pay- 
ment, but  can  it  be  successfully  claimed  that 
the  Legislature  can  pass  an  act  of  assembly 
compensating  a  salaried  officer  with  fees  In 
addition  to  his  salary,  and  thereby  render  ot 
no  effect  this  provision  of  the  Constitution? 
We  are  not  disposed  to  depart  from  this  con- 
stitutional mandate  and  the  decisions  of  our 
courts  of  last  resort  unless  we  are  compelled 
to  do  so." 

Verdict  and  Judgment  tor  plaintiff  for  |5,- 
380. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BBOWN,  MESTREZAT,  and  POTTER,  3 J. 

Winiam  Wllhelm,  James  B.  Rellly,  and  S. 
B.  Edwards,  for  appellant.  S.  H.  Kaercher, 
D.  W.  Kaercher,  and  Charles  A.  Snyder,  for 
appellea 

FELL,  J.  The  first  assignment  of  wror 
was  withdrawn  at  the  argument  The  re- 
maining assignments  may  be  considered  nn- 
d^  two  heads— those  that  relate  to  the  form 
of  the  case  stated,  and  those  that  raise  the 
qnestiou  of  the  defendant's  right  to  retain 
as  fees  of  his  office  the  money  he  received' 
from  applicants  for 'liquor  licenses.  A  case 
stated  should  contain  a  clear  statement  ot 
the  facts  agreed  upon  which  give  rise  to 
the  question  presented  for  decision,  and 
nothing  should  be  left  to  Inference.  In  de- 
ciding the  case  the  court  is  oonflned  to  the 
speciflc  facts  stated.  Whatever  ls°  not  dis- 
tinctly and  expressly  agreed  upon  will  be  tak- 
en not  to  ^st,  and  it  Is  error  to  base  a  Judg- 
ment on  facts  not  set  forth.  Ford  v.  Buchan- 
an, 111  Pa.  31,  2  Atl.  339;  Mothcler  v.  City 
of  Baston,  1^  Pa.  441,  23  Atl.  1100;  Louz  v. 
Fox,  171  Pa.  68,  33  Atl.  190.  This  rule  was 
not  violated  in  this  ease.  The  only  question 
for  decision  was  whether  the  defendant  was 
entitled  to  retain  money  paid  him  as  clerk  of 
the  courts  of  Schuylkill  connty  in  pursuance 
of  section  8  of  the  act  of  July  80,  1807,  by 
persons  applying  for  liquor  licenses,  or 
whether  this  money  was  an  earning  of  the 
office,  and  belonged  to  the  county,  under  the 
act  of  March  81,  1878.    The  question  put  to 


the  court  In  the  last  paragraph  of  the  case 
stated  was  whether  the  defendant  had  "the 
right  to  retain  the  balance  as  his  special  fee, 
in  addition  to  his  salary,  under  the  act  of 
1876."  It  was  wholly  unnecessary  for  the 
court  to  inquire  whether  the  act  of  1876 
was  in  force  in  Schuylkill  county  and  to 
find  the  fact  that  the  county  contained  more' 
than  150,000  inhabitants.  That  the  act  of 
1876  applied  to  the  defendant  was  not  ques- 
tioned. It  was  assumed  by  the  parties,  and 
was  a  necessary  and  irresistible  inference 
from  the  language  in  the  case  stated.  In  Lu- 
zerne Co.  V.  Glennon,  109  Pa.  664,  relied  on 
by  the  appellant,  the  question  was  whether 
the  defendant  was  to  be  compensated  accord- 
ing to  the  act  of  ^1876.  This  depended  entire- 
ly upon  the  population  of  the  county  at  the 
time  when  he  assumed  the  duties  of  bis  of- 
fice. Tills  was  not  agreed  upon  nor  admit- 
ted, and  the  whole  case  turned  upon  it  The 
agreement  as  to  the  population  was  argu- 
mentatlvely  stated,  but  the  fact  was  left  to 
be  ascertained  by  inference  by  the  court 

The  question  of  the  defendant's  liability 
was  correcfly  decided.  The  act  of  March  81, 
1876  (P.  L.  18),  was  passed  to  give  effect  to 
section  5  of  article  14  of  the  Constitution, 
which  requires  that  in  counties  containing 
over  160,000  inhabitants  all  connty  officers 
shall  be  paid  by  salary.  The  act  provides 
that  all  fees  received  shall  belong  to  the 
county;  tliat  all  county  officers,  their  depu- 
ties and  clerks,  shall  be  paid  for  their  serv- 
ices by  fixed  and  speciflc  salaries  to  be  paid 
from  the  amounts  paid  into  the  county  treas- 
ury from  the  office.  The  fee  of  $5  which 
the  act  of  July  30,  1897,  |  8  (P.  L.  469,  470), 
requires  an  applicant  for  a  liquor  license  to 
pay  to  the  cleik  of  the  court  of  quarter  ses- 
sions when  he  flies  his  petition  Is  a  fee  of 
the  office,  and,  like  all  other  fees,  belongs  to 
the  county.  The  reasons  assigned  by  the 
learned  Judge  of  the  common  pleas  in  sup- 
port Of  his  rating  on  this  subject  are  so  clear- 
ly stated  and  so  conclusive  that  further  elab- 
oration is  unnecessary. 

The  Judgment  la  affirmed. 


(106  Pa.  car) 
HUGHES  V.  MILLER. 

(Supreme  Court  of  Pennsylvania.    May  4^ 
1903.) 

EXECUTION  SALE— DEFAULT  OF  PtJRCHASER— 
LIABILITIES. 

1.  Where  a  purchaser  at  a  sheriff's  sale  de- 
faults on  his  bid,  he  is  liable  for  the  difference 
between  the  amount  of  his  bid  and  the  price 
at  which  the  property  subsequently  sold. 

2.  An  owner  of  a  house  and  lot  subject  to  a 
judgment  died,  and  his  wife,  ont  of  her  earn- 
ings, reduced  the  judgment,  and  an  administra- 
tor of  the  decedent  borrowed  money  on  a  mort- 
gage sufficient  to  pay  the  balance  of  the  judg- 
ment Thereafter  the  widow  became  indebted 
to  one  M.,  and  the  mortgage  was  foreclosed, 
and  the  lot  purchased  by  M.  for  enough  to  pay 
the  mortgage  and  the  debt  to  M.    By  agree- 
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ment  with  the  widow  this  sale  was  set  aside, 
and  on  a  resale  the  property  was  purchased 
for  a  much  less  sum  oy  the  widow,  and  H. 
took  a  jadgment  subsequent  in  lien  to  a  mort- 
gage placed  on  the  property  by  the  widow. 
Thereafter  the  sheriff,  at  the  instance  of  the 
widow  and  the  guardian  of  the  minor  child  of 
the  decedent,  sued  M.  to  recover  the  difference 
in  price  between  his  bid  and  the  amount  bid 
by  the  widow.  J?eW,  that  the  sheriff  was  en- 
titled to  recover  such  sum  for  Jhe  benefit  of 
the  estate  of  the  decedent. 

3.  Where  land  of  a  decedent  was  sold  at  ex- 
ecution sale,  and  purchased  by  a  creditor,  and 
thereafter,  by  agreement  witt  the  widow  of 
the  decedent,  the  property  was  resold,  and  pur- 
chased by  the  widow  at  a  much  less  price,  the 
creditor  taking  a  judgment  second  to  a  mort- 
gage placed  on  the  property  by  the  widow,  and 
the  estate  of  the  decedent  thereafter  recoTers 
from  the  creditor  the  difference  in  the  amount 
bid  by  him  and  the  amount  bid  by  the  widow, 
such  difference  will  be  distributed  as  part  of 
the  estate  of  the  decedent,  but  the  portion  to 
which  the  widow  will  b«  entitled  will  be  paid 
to  the  creditor. 

Appeal  from  Oonrt  of  Common  Fleas,  Blair 
County. 

Action  by  T.  D.  Hogbes  against  Frank  M. 
Miller.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

For  former  opinion,  see  40  AtL  492,  and  43 
Aa  976. 

Argned  before  DEAN,  FELI^  BROWN, 
MESTREZAT,  and  POTTER,  JJ. 

Thomas  H.  Greevy,  Edmund  Shaw,  and  An- 
drew H.  McCamant,  for  appellant  H.  G. 
Madden  and  H.  T.  Heinsling,  for  appellee. 

DEAN,  J.  Tills  case  is  now  before  ns  for 
the  third  time.  The  facts  are  somewliat  com- 
plicated. It  appears  that  James  Judge,  of  Al- 
toona,  died  in  June,  1883,  intestate,  leaving  a 
widow,  Alice  Judge,  and  a  minor  child,  Ella 
Donlthen.  He  left  no  personal  estate,  but 
was  the  owner  at  his  death  of  a  house  and 
lot,  which  was  the  home  of  the  widow  and 
cliild.  There  was  an  unpaid  Judgment  lien 
against  the  property  of  $1,600.  The  widow 
occupied  the  property  and  kept  boarders.  Out 
of  her  own  earnings  she  paid  jnoney  on  the 
judgment  until  it  was  reduced  to  the  sum  of 
$600.  In  1886  an  administrator  was  appoint- 
ed, who  borrowed  on  mortgage  sufficient  mon- 
ey to  pay  off  the  $600.  The  defendant.  Mil- 
ler, kept  a  grocery,  and  gave  the  widow  cred- 
it for  groceries  to  the  amount  of  $800,  that 
she  might  carry  on  the  boarding  house.  The 
widow  failed  to  pay  the  Interest  on  the  mort- 
gage g^iven  for  money  borrowed  to  pay  her 
husband's  debts.  The  mortgage  was  foreclos- 
ed, and  the  property  sold  at  sheriff's  sale  for 
$2,536  to  Miller,  who  purchased  to  protect 
his  own  debt  of  $800.  The  widow  was  not 
satlsfled  with  tbis  result.  She  wanted  the  ti- 
tle in  her  own  name,  believing  she  conid  bor- 
row enough  money  to  pay  off  all  the  debts, 
including  Miller's  grocery  bill.  The  debts, 
not  including  the  grocery  bill,  amounted  to 
about  $1,100,  and  including  it  to  about  $2,000. 
After  some  negotiations  between  them,  she 
and  Miller  agreed  that  the  sheriff's  sale 
should  be  set  aside,  the  property  resold,  and 


be  purchased  by  tbe  widow,  who  would  then 
borrow  on  mortgage  in  her  own  name  enoagrb 
to  pay  all  the  debts  except  Miller's.  For  tbfs 
last  she  would  give  him  a  judgment  next  in 
lien  to  the  first  mortgage.  In  accordance 
with  this  agreement  the  property  was  again 
put  up  for  sale  by  the  sheriff  and  purchased 
for  her  by  her  attorney,  who  afterwards  con- 
veyed It  to  her.  Miller,  because  of  the  agree- 
ment between  him  and  the  widow,  did  not 
bid  at  tbe  second  sale,  nor  take  any  steps  to 
protect  himself  from  liability  for  the  pur- 
chase money  on  the  first  sale.  At  tbe  second 
sale  the  property  was  knocked  down  to  the 
widow  at  the  price  of  $1,100.  She  then  bor- 
rowed for  her  necessities,  on  mortgage,  $1,- 
300,  and  also  gave  Miller  a  judgment  for  his 
debt  of  $800.  After  holding  the  property  a 
short  time,  she  sold  it  at  private  sale  for  a 
sum  more  than  enough  to  pay  the  mortgage 
and  judgment,  and  they  were  paid  according- 
ly. It  will  be  noticed  that  the  difference  in 
bids  between  the  first  sale  at  which  Miller 
was  the  purchaser .  and  tbe  second  sale  at 
which  Mrs.  Judge  was  the  purchaser  was 
about  $1,425.  This  sum,  with  Interest  added, 
and  some  other  charges,  made  up  a  claim  for 
which,  the  sheriff,  at  the  Instance  of  Mrs. 
Judge  and  the  guardian  of  the  minor  child, 
brought  suit  against  Miller,  and  obtained  a 
judgment  in  the  court  below  for  $2,143.66. 

It  would  answer  no  useful  purpose,  after 
this  lapse  of  time,  to  criticize  the  proceed- 
ings in  the  court  below  from  the  death  of 
Judge  down  to  this  judgment— a  period  of 
almost  20  years— and  point  out  bow,  by  the 
mistaken  acts  of  the  attorneys,  a  very  long 
road  round  was  adopted  to  reach  a  very  plain 
purpose,  at  unnecessary  expense  and  trouble 
to  all  concerned.  The  obect  of  both  MlUer 
and  the  widow  at  first  was  an  entirely  hon- 
est one.  She  seems  to  bave  wanted  to  pay 
ber  husband's  debts.  Miller  wanted  to  help 
her  to  make  money  in  the  boarding  house  for 
that  purpose;  at  the  same  time  did  not  yritkt 
to  lose  his  debt  He  was  "willing  to  run  very 
considerable  risk  to  help  her.  There  was  nb 
attempt  by  him  to  take  advantage  of  her,  or 
even  to  speculate  in  tbe  purchase  of  tbe 
property.  With  her  consent— indeed,  at  her 
request— -he  practically  surrendered  to  her  bis 
purchase.  However,  without  regard  to  mo- 
tive, this  is  practically  an  attempt  on  the  part 
of  the  widow  and  child  to  make  him  pay 
dearly  for  his  effort  to  aid  the  widow.  But 
he  must  pay  for  the  consequences  of  the 
blundering  methods  adopted  to  set  aside  the 
first  sale.  As  a  purchaser,  he  is,  under  the 
law,  clearly  liable  for  the  difference  between 
the  two  bids,  the  amount  of  this  judgment. 
That  constitutes  part  of  the  estate  of  James 
Judge.  But  the  widow,  by  the  arrangement 
with  Miller,  in  etCect  appropriated  all  that 
would  otherwise  have  been  coming  to  her  to 
carry  out  a  scheme  adopted  for  her  own  ben- 
efit This  would,  if  her  claim  were  allowed, 
be  a  gross  wrong  upon  Miller,  and  cannot 
succeed.    Nevertheless,  she  could  not  bari^in 
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away  any  right  of  her  minor  child  to  the 
fund.  Neither  the  sherifT  nor  the  common 
pleas  could  undertake  to  apportion  this  fund. 
That  la  a  matter  for  the  orphans'  court  on 
a  distribution  of  It  The  money  should  be 
paid  by  the  sherlflC  to  the  administrator,  who 
should,  on  the  principles  of  this  decision,  dis- 
tzlbote  the  balance.  Any  sum  that  should  go 
to  the  widow  would  be  payable  to  Miller;  any 
excess  would  go  to  the  guardian  of  the  minor 
child.  The  Judgment  Is  affirmed,  and  the 
appeal  dismissed. 

(S06  Pa.  1) 

In  re  IBVINB'S  ESTATBL 

Appeal  of  APPLBY. 

(Supreme  Court  of  PennsylTania.    May  4. 

1903.) 

WILL— BXBCUTION— OHARITABLB  BBQUBSTS. 
1.  Act  April  26,  1855  (P.  L.  832)  {  11,  require 
ing  a  will  disposing  of  estates  for  charitable 
uses  to  be  attested  by  two  credible,  and  at  the 
time  disinterested,  witnesses,  is  not  complied 
with  where  one  witness  signed  as  such  before 
testator  bad  afilxed  her  name  to  the  instrument, 
and  the  other  witness  signed  it  without  seeing 
the  signature  of  the  testator,  or  Icnowing  wheth- 
er she  had  signed  It  or  not. 

Appeal  from  Orphans'  Coiut,  Wayne  Coun- 
ty. 

In  the  matter  of  the  estate  of  Allamanda 
D.  Irvine.  From  a  decree  of  distribution,  Al- 
lle  L.  Appley  appeals.    Reversed. 

Argued  before  MITCHELL,  DEAN,  PELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

Homer  Greene,  for  appellant  H.  Wilson, 
Alfred  Hand,  and  A.  T.  Searle,  for  appellee. 

MESTREZAT,  J.  Mrs.  Allamanda  D. 
Irvine,  the  widow  of  Charles  Irvine,  resided 
In  Damascus  township,  Wayne  county,  Fa., 
for  many  years  prior  to  her  death,  which  oc- 
curred January  11,  1901,  while  she  was  tem- 
porarily in  Florida.  After  her  death  there 
was  found  among  her  papers  her  last  will 
and  testament,  bearing  date  of  August  14, 
1896,  to  which  was  subscribed  the  names  of 
Mrs.  Louisa  T.  Brittain  and  Miss  Carrie  A. 
Tyler  as  witnesses.  The  will  was  admitted 
to  probate  by  the  register  of  Wayne  county 
on  the  affidavits  of  the  two  subscribing  wit- 
nesses and  of  three  other  witnesses  that  the 
signatnre  of  the  testatrix  affixed  to  It  was 
genolne.  In  the  affidavit  of  Miss  Tyler  It  Is 
said:  "Deponent  further  says  that  she  did 
not  see  the  said  Allamanda  D.  Irvine  sign  her 
name  to  the  Instrument  nor  does  she  know 
when  the  said  name  was  so  signed,  and  that 
she  does  not  know  whether  or  not  the  signa- 
ture of  the  said  Allamanda  D.  Irvine  was 
npon  the  said  Instrument  when  she,  the  de- 
ponent, signed  her  name  thereto  as  a  wit- 
ness." The  affidavit  of  Mrs.  Brittain  con- 
tains, inter  alia,  the  following:  "Deponent 
further  says  that  at  the  time  she,  the  de- 
ponent, signed  her  name  as  a  witness  to  the 
execution  of  said  will,  the  said  will  had  not 
yet,  as  a  matter  of  tact,  been  either  seen  or 


executed  by  the  said  testatrix,  nor  liad  the 
name  of  the  said  Allamanda  D.  Irvine  yet 
been  signed  thereto;  *  *  •  and  that  at 
the  time  she  so  wrote,  prepared,  and  signed 
her  name  as  a  witness  to  said  will  the  said 
Allamanda  D.  Irvine  was  at  her  own  home  in 
said  Damascus  township,  and  did  not  see  nor 
execute  said  will  until  some  time  after  de- 
ponent had  subscribed  her  name  to  said -will 
as  a  witness;,  but  bow  long  after  the  testatrix 
executed  said  will,  or  in  whose  presence  the 
testatrix  signed  her  name  to  said  will,  or 
where  or  under  what  circumstances,  the  de- 
ponent does  not  know." 

The  facts  regarding  the  preparation  and 
tiie  execution  of  the  will,  as  found  by  the 
auditor  and  approved  by  the  trial  court,  are 
as  follows:  "Some  time  in  the  first  part  of 
August  1S^>  Mrs.  Allamanda  D.  Irvine, 
widow  of  Charles  Irvine,  of  Damascus  town- 
ship, Wayne  county,  Pennsylvania,  requested 
Mrs.  Louisa  T.  Brittain  to  write  her  will  for 
her.  Mrs.  Brittain  had  a  few  years  before 
this  removed  to  Ridgebury,  Orange  coimty, 
New  York,  and  was  now  on  a  visit  to  W,  W. 
Tyler,  her  father's  home.  She  called  on  her 
old  neighbor,  Mrs.  Irvine,  whom  she  had 
known  from  childhood,  and  while  at  the 
home  of  Mrs.  Irvine,  when  no  one  else  was 
present  Mrs.  Irvine  gave  Mrs.  Brittain  direc- 
tions how  she  wanted  her  wiU  made,  which 
Instructions  Mrs.  Brittain  reduced  to  writing. 
She  further  requested  Mrs.  Brittain  to  sign 
it  as  a  witness,  and  retium  It  to  her  by  regis- 
tered letter,  after  It  was  prepared.  Mrs.  Brit- 
tain returned  to  her  home  In  Ridgebury,  and 
drew  the  will  as  instructed,  and  subscribed  as 
a  witness  as  requested,  August  14,  1896,  and 
sent  the  paper  writing  to  Mrs.  Irvine  by  reg- 
istered letter,  and  took  a  receipt  therefor. 
Miss  Carrie  A.  Tyler,  now  Mrs.  Ellison,  who 
was  postmistress,  received  the  parcel  In  1896 
(she  does  not  remember  the  exact  date),  and 
delivered  It  to  Mrs.  Irvine.  A  few  days  after- 
ward Mrs.  Irvine,  who  resided  only  about 
one-fourth  of  a  mile  from  Miss  Tyler's,  came 
to  Miss  Tyler  with  a  paper  writing,  which 
she  said  was  her  will,  requesting  Miss  Tyler 
to  sign  it  as  a  witness.  She  signed  as  re- 
quested. •  *  •  Both  of  the  subscribing 
witnesses  were  familiar  with  the  signature  of 
Mrs.  Irvine,  and  recognized  It  as  being  her 
true  signature,  but  neither  of  the  witnesses 
saw  Mrs.  Irvine  sign  her  name  to  the  will. 
Mrs.  Brittain  knows  the  name  of  Mrs.  Irvine 
was  not  written  when  she  subscribed  as  a 
witness,  and  Mrs.  Ellison  does  not  know 
whether  it  was  there  or  not  She  did  not  ex- 
amine the  will  In  any  way,  she  says." 

Letters  testamentary  were  granted  to  Mrs. 
Allie  L.  Appley,  the  only  daughter  and  heir 
of  the  testatrix.  In  February,  1896.  She  filed 
an  account  as  executrix  In  January,  1902, 
and  on  the  confirmation  thereof  an  auditor 
was  appointed  to  make  distribution  of  the 
balance  In  her  hands.  After  making  certain 
bequests  and  disposing  of  some  life  interests 
in  her  estate,  the  testatrix  gave  the  residue 
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thereof  to  the  Boards  of  Home  and  Foreign 
Missions  of  the  Presbyterian  Church  In  the 
United  States  of  America  and  to  the  Presby- 
terian Church  of  Cochecton,  N.  Y.  Before 
the  auditor  Mrs.  Appley  claimed  the  legacies 
beaueathed  to  religious  uses,  on  the  ground 
that  they  were  void  by  reason  of  the  will  not 
having  been  executed  in  accordance  with  the 
act  of  April  26,  1855  (P.  L.  328;  Purd.  Dig.  p. 
2104,  pi.  23).  The  auditor  and  the  learned 
court  below  found  against  the  claim,  and 
awarded  the  fund  as  directed  In  the  will. 
The  correctness  of  this  ruling  Is  the  only 
question  raised  by  the  assignments  of  error. 
Section  11  of  the  act  of  1855  (P.  L.  832) 
provides,  inter  alia,  as  follows:  "No  estate, 
real  or  personal,  shall  hereafter  be  bequeath- 
ed, devised  or  conveyed  to  any  body  politic, 
or  to  any  person.  In  trust  for  religious  or 
charitable  uses,  except  the  same  be  done  by 
deed  or  will,  attested  by  two  credible,  and 
at  the  time  disinterested  witnesses,  at  least 
one  calendar  month  before  the  decease  of  the 
testator  or  alienor;  and  all  dispositions  of 
property  contrary  hereto,  shall  be  void  and 
go  to  the  residuary  legatee  or  devisee,  next 
of  kin,  or  heirs  according  to  law."  This  stat- 
ote.  It  will  be  observed,  became  a  law  of 
the  commonwealth  22  years  after  the  wills 
act  of  1883  (P.  li.  249).  The  sixth  section  of 
that  act  requires  a  will  to  "be  proved  by  the 
oaths  or  affirmations  of  two  or  more  compe- 
tent witnesses."  Under  this  act  neither  sub- 
scribing nor  attesting  witnesses  are  neces- 
sary to  give  validity  to  a  will.  The  proof  of 
the  signature  of  the  testator  by  at  least  two 
competent  witnesses  Is  the  only  requisite  im- 
posed by  the  statute.  This  was  well  under- 
stood when  the  act  of  1856  was  passedl''  It 
relates  to  and  affects  the  execution  of  such 
wills  only  as  bequeath  or  devise  estates  for 
religious  or  charitable  usee.  We  must  as- 
sume that  as  to  wills  containing  provisions 
for  these  uses  the  Legislature  Intended  to 
change  the  manner  of  execution  prescribed 
by  the  act  of  1833;  otherwise  the  legldatlon 
would  be  to  no  purpose.  This  Intention  la 
clearly  disclosed  by  the  langpiage  used  In 
the  act  of  1855.  It  requires  a  will  disposing 
of  estates  for  charitable  or  religious  uses  to 
be  "attested  by  two  credible,  and  at  the  Ume 
disinterested,  witnesses";  and  such  wills 
must  be  thus  executed  "at  least  oue  calendar 
month  before  the  decease  of  the  tentator." , 
Neither  of  these  requirements,  as  we  have 
seen.  Is  necessary  to  the  validity  of  a  will  un- 
der the  prior  act  of  1833.  The  simple  proof 
of  the  signature  of  the  testator  by  two  or 
more  witnesses,  not  necessarily  attesting  wit- 
nesses. Is  sufficient  under  the  terms  of  that 
act  The  difference  In  the  language  of  the 
two  acts  shows  that  the  purpose  of  the  latter 
legislation  was  to  establish  a  higher  degree  of 
proof  as  to  the  executibn  of  a  will  containing 
a  charitable  or  religions  bequest,  and  also  to 
require  such  a  will  to  be  executed  at  a  time 
when  the  testator  might  be  In  the  full  pos- 
session of  bis  faculties,  and  not  Influenced 


by  nnscrupnlons  abd  designing  persons  when 
he  Is  In  the  Immediate  presence  of  death. 

The  statute  requires  the  will  to  be  "attest- 
ed by  two  credible  witnesses."  This  lan- 
guage presupposes  the  existence  of  a  writing 
signed  by  the  testator  at  the  time  of  the 
attestation.  The  writing  does  not  become  a 
will  under  the  act  of  1833  untU  it  is  "signed 
by  him  [testator]  at  the  end  thereof."  It  re- 
quires the  signature  of  the  testator  to  make  it 
his  act  and  to  transform  the  work  of  the 
scrivener  Into  the  will  of  the  testator.  To 
attest  or  witness  the  will,  the  witness  must 
be  present  when  the  writing  Is  signed  and 
thereby  becomes  a  will;  or  the  testator  may, 
after  he  has  affixed  his  signature,  acknowl- 
edge It  to  be  his  act  In  tiie  presence  of  the 
\«Itne8Bes.  The  meaning  of  the  lan^niage  &<xi> 
ployed  In  the  statute  exacts  these  require- 
ments, and  no  other  rattomil  Interpretation 
can  be  placed  upon  It  Unless  the  witnesses 
are  present  at  the  execution  of  the  will,  or 
the  signature  of  the  testator  Is  acknowledged 
In  their  presence,  they  have  not  the  knowl- 
edge to  enable  them  to  testify  to  the  date  of. 
or  circumstances  attending.  Its  execution, 
which.  If  in  controversy,  it  was  the  Intention 
of  the  statute  should  be  made  to  appear  by 
those  asserting  the  right  to  bequests  for  reli- 
gious or  charitable  uses.  Mere  knowledge, 
therefore,  of  the  testator's  handwriting,  or  of 
his  signature,  by  a  person,  does  not  give  him 
the  statutory  qualifications  of  a  witness. 

The  facts  In  the  case  at  bar  were  found  bj 
the  auditor,  and  are  not  in  dispute.  It  does 
not  appear  when  the  wUI  was  signed  by  the 
testatrix.  Neither  of  the  subscribing  witness- 
es saw  her  sign  nor  knows  when  she  did 
sign  it  They  testify  that  they  do  not  know 
when,  where,  or  under  what  circumstances 
it  WHS  signed.  Mrs.  Brittaln  drew  the  will, 
and  attached  her  signature  to  It  before  the 
testatrix  had  signed  It  Miss  Tyler,  the  other 
subscribing  witness,  says  she  does  not  know 
when  the  testatrix  signed  the  will,  nor  wheth- 
er she  had  signed  It  or  not  when  she  sub- 
scribed her  name  as  a  witness.  The  two  wit- 
nesses, therefore,  had  the  same,  and  no  oth- 
er, knowledge  of  the  execution  of  the  will 
than  the  three  other  witnesses  had  who  ap- 
peared before  the  register  to  prove  the  will. 
Although  subscribing  witnesses,  they  were 
not  attesting  witnesses,  and,  before  the  reg- 
ister and  auditor,  identified  the  testatrix's 
signature  solely  from  their  knowledge  of  her 
writing.  This  testimony  was  sufficient  proof 
of  the  execution  of  the  will  under  the  act  of 
18.93,  but  did  not  meet  the  requirements  of 
the  act  of  1856.  No  witness  saw  the  testa- 
trix sig^n  the  will,  nor  did  she  acknowledge 
the  signature  attached  to  the  will  to  be  h«r 
signature.  There  was,  therefore,  no  attesting 
witness  called  to  prove  the  execution  of  the 
will,  and  the  instrument  was  necessarily  In- 
operative as  to  the  bequests  to  religions  nses. 

The  auditor  and  court  below  held  "tliat 
while  the  letter  of  the  act  of  1865  has  not 
been  compiled  with,  the  spirit  and  Intent  la 
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In  no  wajr  violated  by  the  attestation  and 
probate  of  this  wlU."  The  auditor  fonnd  that 
tbe  testatrix  was  In  perfect  health  ut  the 
time  the  'wUl  was  presumed  to  have  been 
Bifcned,  and  that  no  nndne  Influence  of  fraud, 
"such  as  Is  contemplated  In  the'  act  of  1865," 
had  been  practiced  upon  her.  It  should  have 
occurred  to  the  learned  auditor  that  under 
the  facts  disclosed  these  matters  were  not  in 
Issue  In  this  case,  and  that  they  did  not  con- 
trol the  disposition  of  It  The  question  for 
his  determinatloq  was  whether,  in  the  execu- 
tion of  this  will,  there  had  been  a  compli- 
ance with  the  provision  of  the  act  of  1855. 
That  was  the  Issue  before  him  and  the  court 
below,  as  it  is  here.  The  Legislature  having 
declared  the  manner  In  which  a  will  must 
be  executed  to  carry  bequests  to  religious 
uses.  It  was  not  within  the  power  or  authori- 
ty of  the  trial  court  to  disregard  tlie  legisla- 
tive mandate,  and  substitute  another  mode 
of  execution  of  the  Instrument,  which  to  tiie 
court  might  appear  equally  efficient  In  carry- 
ing out  "the  spirit  and  the  intent"  of  the  leg- 
Islattve  will.  "Nothing  is  better  setUed," 
says  the  court  in  Duffle  v.  Oorridon,  40  Ga. 
122,  "than  that  a  will,  to  be  good,  must  be 
executed  precisely  aGC<»ding  to  the  statute." 
When  it  was  found  as  a  fact-as  It  virtually 
was  conceded  to  be—that  the  will  of  Mrs.  Ir- 
vine had  not  been  executed  In  compliance 
with  the  act  of  1865,  the  bequests  to  the  re- 
Ugious  uses  should  have  been  disregarded, 
and  the  fund  applicable  thereto  should  hav^ 
been  distributed  to  tbe  parties  named  in  the 
statute. 

The  decree  is  reversed,  and  the  record  is 
remitted  to  the  court  below  that  distribution 
may  be  made  in  conformity  with  tbe  views 
exptessed  In  this  opinion. 


OW  Fa:  47) 

In  re  ALEXANDEB'S  ESTATE. 

(Supreme  Court  of  PennBylvanla.    Hay  U, 

1903.) 

VnUb-CONTEST— MISTAKE  OF  FACT— BVI* 

DENCE— UNDUE  INFLUENCE. 

1.  Where  a  will  is  contested  on  the  ground 
that  a  provision  in  it  was  made  under  a  mis- 
take of  fact  sufficiently  material  to  reqnire  the 
setting  aside  of  this  part  of  the  will,  the  crucial 
question  is,  not  whether  tbe  alleged  fact  was 
or  might  be  actually  established  to  the  satisfac- 
tion of  another  person  or  tribunal,  but  whether 
it  was  a  clear  mistalce  on  the  part  of  the  tes- 
tator which  misled  him,  or  was  a  conclusion 
reached  by  his  own  judgment,  though  different 
from  that  which  the  court  or  a  jury  might  reach 
on  the  same  information. 

2.  Evidence  in  a  will  contest,  where  the  only 
queMion  was  undue  influence  of  a  testator  who 
was  90  years  old,  but  whose  faculties  were  un- 
impaired, held  insuftlcient  to  justify  the  grant- 
ing of  an  issue  to  determine  whether  undue  in- 
fluence had  been  exercised  on  the  testator. 

Appeal  from  OrphaniT  Court,  Phlladelpbla 
County. 

In  the  matter  of  the  estate  of  John  Alex- 
ander, deceased.  Appeal  of  Archibald  A. 
Alexander  from  a  decree  dismissing  an  appeal 


from   tbe  register   of   wills   admitting   tbe 
will  to  probate.    Dismissed. 

The  facts  appear  by  the  adjudication  of 
Hanna,  P.  J.,  which  was  In  part  as  follows: 

"From  the  hundreds  of  pages  of  testimony, 
voluminous  correspondence,  and  numerous  ex- 
hibits It  Is  shown  that  testator,  as  early  as 
1887,  executed  a  last  will  and  testament  pre- 
pared by  his  professional  adviser  from  in- 
structions received  from  him.  Tills  was  fol- 
lowed by  another  will,  executed  in  1881, 
wherein  he  charged  his  two  sons,  contestants, 
with  certain  sums  appearing  In  his  ledger, 
and  identified  by  the  pages  thereof  quoted  in 
the  will.  No  objection  is  made  to  its  validity. 
Long  prior  to  the  date  of  this  will  testator 
entered  into  various  business  enterprises  for 
the  benefit  of  bis  sons,  loaned  and  advanced 
them  moneys,  aided  them  In  real  estate  in- 
vestments and  by  loans  and  subscriptions  to 
Its  capital  stock,  assisted  them  in  the  organ- 
ization and  establishment  of  a  national  bank 
at  San  Antonio,  Texas,  In  which  they  were 
interested  as  stockholders,  and  of  which  they 
became  the  president  and  casliler.  At  the  re- 
quest and  solicitation  of  his  sons,  testator  had 
numerous  financial  transactions  with  the 
bank,  consisting  of  loans  and  rediscount  of 
notes  discounted  by  the  bank  in  the  course 
of  Its  business.  For  some  years  these  finan- 
cial transactions  were  profitable  an(}  satisfac- 
tory to  the  testator.  But  eventually  he  be- 
came exceedingly  dissatisfied  with  tbe  condi- 
tion of  affairs.  The  transactions  with  the 
bank  caused  him  much  solicttnde,  and  his  ac- 
count for  loans  and  advances  to  his  sons, 
particularly  his  eldest  son,  was  so  unsettled 
and  unsecured  as  to  render  him  anxious  and 
I>erBl3tent  that  the  same  should  be  closed  and 
settled,  and  tbe  repayment  of  both  the  In- 
debtedness of  bis  sons  and  of  the  bank  se- 
cured. Tbe  corresiKindence  between  testator 
and  bis  sons  In  Texas  was  frequent  and  con- 
tinuous In  the  year  1892.  His  constant  re- 
quests for  a  settlement  were  met  with  as  fre- 
quent promises.  Visits  were  made  to  the 
father  by  the  sons,  and,  although  settlement 
was  always  urged  by  him,  and  as  often  ac- 
quiesced in  by  them,  no  promise  was  com- 
plied with,  and  no  result  approved  by  their 
father  accomplished.  Tbe  dissatisfaction  of 
testator  Increased,  but  his  former  urgent  and 
almost  pathetic  requests  became  stern,  paren- 
tal demands.  As  he  failed  to  procure  from 
bis  sons  a  statement  of  their  account  and  that 
of  tbe  bank  with  him,  he  determined  to  pre- 
pare his  own  account  from  his  books  and  the 
evidence  of  indebtedness  in  his  imssesslon. 
Testator  was  remarkably  exact  and  method- 
ical, and  his  books,  with  the  entries  all  tn  his 
handwriting,  display  bis  care,  industry,  and 
accuracy  to  a  wonderful  degree.  He  made 
therein  not  only  accounts  with  his  children, 
but  entries  apparently  of  every  Investment 
and  financial  venture  with  which  he  had  ever 
been  connected  or  interested.  He  according- 
ly requested  his  youngest  son,  who,  with  bis 
family,  and  an  older  daughter  of  testator. 
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composed  the  bousehoIcl«  to  prepare  such  an 
account  The  account  was  accordingly  care- 
fully and  laboriously  prepared  by  testator's 
youngest  son,  and  with  great  minuteness  In- 
cluded every  Item  of  charge  testator  claimed 
to  be  due  him  from  his  sons.  This  was  in 
February,  1893,  and  resulted  in  a  visit  from 
testator's  eldest  son  to  his  father.  The  ac- 
count which  had  been  previously  prepared 
was  submitted  to  and  carefully  examined  by 
him  in  connection  with  his  youngest  brother, 
and  after  many  hours  of  scrutiny  pronounced 
and  marked  by  him  correct  so  f^  as  be  was 
individually  concerned,  with  a  single  charge 
of  interest  excepted,  and  referring  the  items 
charged  to  his  absent  brother  to  him  for  ap- 
proval. But,  notwithstanding  this,  the  settle- 
ment which  the  testator  so  urgently  required 
was  again  deferred;  any  payment  of  the  in- 
debtedness of  his  sons  and  of  the  bank  re- 
mained unsecured. 

"The  next  fact  appearing  Is  that  the  testa- 
tor consulted  his  counsel,  who  had  prepared 
the  will  of  1881,  and  instructed  him  to  pre- 
pare another  will.  Many  of  the  provisions  of 
the  prior  will  were  to  be  included  therein. 
Testator's  connsel,  in  pursuance  of  these  in- 
structions, accordingly  prepared  no  less  than 
three  drafts,  all  of  which  were  submitted  to 
testator  before  the  fourth  or  final  draft  met 
with  his  approval.  And  then  the  engrossed 
will  was  sent  to  testator  by  bis  counsel  for 
execution.  Testator  carefully  and  minutely 
examined  the  will,  and  was  more  critical  and 
observant  than  his  counsel.  He  discovered 
an  error  of  the  scrivener  In  a  single  word, 
and  declined  to  execute  the  will  until  it 
sbonld  be  corrected.  Those  who  attended  as 
subscribing  witnesses  were  consequently  com- 
pelled to  retire,  and  the  will  was  returned  to 
counsel.  Two  days  afterwards  they  again 
visited  testator  at  his  residence  with  the  will 
corrected.  A  second  time  he  carefully  and 
leisurely  examined  the  paper.  It  then  met 
with  his  satisfaction,  and  in  bis  own  hand- 
writing completed  the  blank  for  the  names  of 
the  executors,  signed  his  name,  and  declared 
the  paper  to  be  his  last  will  in  the  presence 
of  the  three  attending  disinterested  subscrib- 
ing witnesses.  This  was  on  March  16,  1893. 
Testator's  request  to  his  sons  for  a  settlement 
with  him  continued,  but  without  avail.  In 
the  summer  of  1893  the  Texas  bank  failed, 
and  was  forced  into  liquidation.  Testator 
believed  himself  to  be  a  creditor  of  the  bank 
to  a  very  large  amount,  and  so  declared  him- 
self In  what  is  called  a  'proof  of  claim.'  But 
to  his  siuprise  the  receiver  of  the  bank  de- 
clined to  recognize  his  claim  for  the  foil 
amount  upon  the  ground  that  the  books  of 
the  bank  showed  many  of  the  transactions 
claimed  by  testator  to  be  between  himself 
and  the  bank  were  in  reality  between  him- 
self and  his  son,  the  president  of  the  bank. 
The  'proof  of  claim'  was  again  prepared,  but, 
meeting  with  the  same  objection  a  third  time, 
was  corrected  so  that  the  testator's  claim 
against  the  bank  was  reduced  from  over  $17,- 


000,  as  he  alleged,  to  $8,000,  upon  which  be 
received  a  dividend  of  50  per  cent  Testator, 
wearied  with  his  vain  endeavors  to  obtain  se- 
curity for  the  payment  of  the  indebtedness  of 
bis  son  and  the  Importunities  of  both  his  sons 
to  obtain  further  loans,  finally  placed  aU  tus 
books  and  papers,  Including  the  account  pre- 
pared by  his  youngest  son,  in  the  care  and 
custody  of  his  counsel,  and  employed  him  to 
effect  the  settlement  he  personally  was  un- 
able to  obtain.  The  sons  were  represented 
by  counsel,  and  after  months  of  negotiation 
a  supposed  settlement  was  reached,  but  at 
the  last  moment  repudiated.  At  this  very 
time,  by  reason  of  certain  financial  difficulties 
Involving  testator's  eldest  son,  he  was  in- 
duced, to  save  him  from  arrest  to  agree  to 
advance  about  $6,000  additional  in  order  to 
avert  the  danger.  But  testator's  yonngest 
■on  prevented  any  further  depletion  of  his 
father's  estate,  and  by  his  personal  effort  and 
assumption  of  liability  effected  a  compro- 
mise and  final  settlement  with  his  brother's 
threatening  and  dangerous  creditor.  StUl  tes- 
tator was  unsecured  by  his  son  for  the  pay- 
ment of  his  indebtedness.  And  this  led  to 
the  execution  of  the  first  codicil,  dated  June 
27, 1894,  16  months  after  the  execution  of  the 
will.  This  was  also  prepared  by  testator's 
counsel  in  pursuance  of  instructions  receiv- 
ed from  him,  and  executed  in  the  presence  of 
two  of  the  subscribing  witnesses  to  the  wllL 
In  this  codicil  testator  recited  that  In  the 
calculation  of  the  sum  of  $116,100,  whicb  be 
referred  to  in  his  will,  and  charged  Jointly 
against  his  two  eldest  sons,  he  omitted  some 
amounts  advanced  by  him  prior  to  the  date 
of  his  will,  and  accordingly  directed  they 
should  be  charged  Jointly  with  the  sum  of 
$121,800,  with  the  same  force  and  effect  as  if 
this  amount  had  been  written  in  the  will. 
He  further  directed  that  interest  be  charged 
on  said  sum  from  the  date  of  the  codicil  at 
the  rate  of  four  per  cent  per  annum,  and  in 
all  other  respects  confirmed  and  republished 
the  will.  And,  finally,  on  February  7,  1895, 
nearly  eight  months  after  the  date  of  the 
first  codicil  and  twenty  days  prior  to  his 
death,  testator  executed  a  second  codicil, 
wherein  he  revoked  a  bequest  in  the  third 
item  of  his  will  to  his  youngest  son,  to  be 
expended  by  him  in  fmrthering  certain  social 
and  benevolent  reforms.  Testator  died  Feb- 
ruary 27,  1895,  at  bis  residence  in  this  city, 
having  almost  reached  the  age  of  ninety 
years.  Within  one  week  after  his  death  a 
caveat  was  filed  with  the  register  by  one  of 
his  sons  against  the  admission  to  probate  of 
any  last  will  and  testament  On  March  21, 
1895,  the  will  and  codicils  were  offered  for 
probate.  This  resulted  in  a  protracted  con- 
test and  hearing  before  the  register,  continu- 
tog  until  July  29,  1896,  when  the  caveat  was 
overruled,  petition  for  an  issue  dismissed, 
and  the  will  and  codicils  admitted  to  probate. 
Letters  testamentary  were  thereupon  granted 
to  the  executors.  If  their  controversy  la 
righteous,  and  quarrel  with  their  half-brother 
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just,  the  delay  of  tbe  contestant  is  Inexplic- 
able and  unexplained.    They  waited  until  the 
time  allowed  for  an  appeal  tinder  the  act  of 
March  15, 1832,  was  within  one  month  of  ex- 
piration, and  not  until  June  29,  1898^  two 
years  and  eleven  months  after  the  decree  of 
the  register,  admitting  the  will  and  codicils 
to  probate,  was  an  appeal  taken.     In  the 
meanwhile  the  executors  entered  nx>on  the 
performance  of  their  duties,  filed  on  Decem- 
ber 18,  1895,  an  Inventory  and  appraisement, 
and  subsequently  their  first  account,  which 
was  audited  and  an  adjudication  thereon  filed 
by  the  court  to  January  term,  1896,  unexcept- 
ed  to  and  unappealed  from.    It  is  true  tbe 
contestants*  right  of  appeal  is  reserved  to 
them  by  the  act  of  assembly,  but  their  further 
laches  and  delay  until  October  8,  1898,  before 
the  presentation  of  their  petition  for  a  cita- 
tion, etc.,  is  somewhat  additionally  persuasive 
of  a  lack  of  faith  in  the  propriety  and  justice 
of  the  controversy  so  long  allowed  to  slumber. 
"The  present  contest  Is  most  remarkable 
and  unique.    While  it  is  alleged  in  the  pe- 
tition  originally   filed   that  testator  at  the 
time  of  the  execution  of  his  will  and  cod- 
icils   was    not    of    sound    dl^oslng    mind, 
memory,   or  understanding,    or    capable   of 
maldng  a  valid  will,  and  said  writing  was 
procured  by  the  undue  Influence  of  bis  young- 
est son,  and  prayed  for  Issues  to  determine 
the  testamentary  capacity  of  testator,  and 
whether  the  will  and  codicils  were  procured 
to  be  executed  by  him  by  the  nndue  in- 
fluence of  his  youngest  son,  yet  at  the  hear- 
ing before  the  court  It  was  frankly  admit- 
ted by  counsel  for  tbe  contestants  that  the 
testamentary  capacity  Is  conceded,  and  no 
objection  whatever  made  to  the  second  cod- 
icil, executed  February  7,  1895,  as  already 
stated,  twenty  days  prior  to  the  death  of 
testator.    As  also  stated  by  counsel,  it  ap- 
pears from  the  supplementary  petition  pre- 
sented at  the  hearing  the  controversy  Is  lim- 
ited to  tbe  questions  whether  a  portion  only 
of  the  fourth  item  of  tbe  will,  the  entire 
eighth  or  residuary  clause  of  tbe  will,  and 
the  entire  codicil  of  June  27,  1894,  were  pro- 
cured to  be  inserted  In  the  will  and  added 
thereto  In  the  codicil  by  the  nndne  influence 
of  the  youngest  son  of  testator  and  half- 
brother  to  the  contestants.    It  was  also  con- 
ceded by  counsel,  and  could  not  otherwise 
be   tban  admitted,   that  testator  possessed 
full  power  and  authority  In  disposing  of  his 
estate   to   charge   his   sons  with   whatever 
amonnt  he  deemed  proper  by  way  of  an 
advancement;  In  other  words,  convert  debts 
into   advancements.     And   It  was  also  con- 
ceded to  be  the  law  that  the  sons  cannot  be 
permitted  to  show  that  the  amount  so  char- 
ged against  them  Is  Incorrect  In  amount,  or 
a  mistaken  calculation  by  testator.    So  that 
it  finally  resulted  in  the  Inquiry  whether, 
through  the  malign  and  fraudulent  influences 
exerted  by  the  youngest  son  of  testator  over 
tbe  mind  of  his  father,  the  latter  was  In- 
duced to  Include  In  the  fourth  Item  of  hla 


win  the  portion  embraced  In  the  supple- 
mental petition,  and  to  execute  the  entire 
residuary  clause,  wherein  he  not  only  be- 
queathed his  residuary  estate  to  his  four 
children  In  equal  shares,  and  charged  against 
the  shares  of  his  two  oldest  sons  tbe  sum 
of  $115,100,  but  also  in  the  first  codicil  witb 
the  increased  amount  of  $121,800.  The  con- 
testants were  the  only  witnesses  examined 
In  their  behalf,  excepting  the  youngest  son 
of  testator,  who  was  called  by  them  as  a 
witness  under  cross-examination,  and  for 
many  hours  subjected  to  the  most  search- 
ing and  rigorous  examination;  while  on  be- 
half of  the  executors  and  trustees,  the  pro- 
ponents, was  submitted  the  testimony  of 
the  counsel  of  testator,  who  had  been  for 
thirteen  years  his  professional  adviser,  of  a 
domestic  servant  in  the  employ  of  testator 
at  the  time  of  his  death,  of  the  youngest 
son  of  testator  In  bis  own  behalf,  and  of 
the  subscribing  witnesses  to  tbe  will  and 
codicil.  Accordingly,  confining  the  inquiry 
first  to  the  will  dated  March  15,  1893,  the 
material  facts  relative  to  Its  preparation 
have  already  been  referred  to.  And  it  will 
suffice  to  say  not  a  scintilla  is  shown  that 
the  youngest  son  was  Instrumental  to  its 
preparation,  or  made  any  suggestion  to'  his 
father  relative  to  its  provisions,  other  than 
he  requested  as  a  bequest  some  specific 
articles  of  furniture.  There  is  no  evidence 
he  requested  his  father  to  insert  either  the 
fourth  item  In  his  will,  the  residuary  clause, 
nor  tbe  amount  therein  stated  charged  as  an 
advancement  to  testator's  sons,  nor  was  he 
connected  In  the  remotest  degree  with  the 
preparation  of  either  codicil.  And  It  has 
some  significance  that  contestants  are  can- 
did enough  to  admit  the  honesty  and  fair 
dealing  of  their  half-brother,  and  concede 
he  was  not  a  conspirator  with  his  father  to 
defraud  his  brothers,  nor  a  party  to  the  ex- 
ecution of  the  second  codicil  revoking  a  be- 
quest to  him  of  $1,000  to  be  expended  by 
him  wholly  in  his  discretion.  The  testi- 
mony further  shows  that  the  only  connec- 
tion he  had  with  the  ascertainment  of  the 
amount  due  testator  from  his  two  eldest 
sons  is  that  at  his  father's  request  he  la- 
boriously prepared  from  his  father's  books 
and  papers  a  statement  of  the  account  be- 
tween him  and  his  sons,  and  thus  ascertain- 
ed the  sum  total  of  their  Indebtedness. 
There  is  no  evidence  that  testator's  young- 
est son  cajoled,  instructed,  demanded,  or  so- 
licited his  father  to  insert  any  sum  either 
In  his  will  or  codicil,  or  Infinenced  him  In 
any  manner  whatever  to  charge  his  two 
sons  therewith.  And  the  uncontradicted 
testimony  of  the  testator's  counsel,  a  gentle- 
man of  eminent  ability  and  reputation,  is 
that  all  his  Interviews  respecting  the  execu- 
tion of  the  will  and  codicil  were  with  testa- 
tor alone,  that  his  son  was  never  present, 
never  gave  him  either  Instructions  or  sug- 
gestion, and  tbe  amonnt  of  the  sons'  in- 
debtedness  was  communicated   to   him   by 
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his  client,  tbe  testator.  Fnrtbei^more,  ttae 
facts  show  the  improbability,  if  not  Impos- 
sibility, that  any  one,  much  less  either  of 
Ills  sons,  was  able  to  exercise  any  influence 
whatever  upon  tbe  mind  and  intention  of 
their  father.  He  was  a  descendant  of  a 
sturdy,  rugged,  and  self-willed  race.  He  was 
tenacious  of  what  he  deemed  to  be  bis  right, 
determined  and  self-reliant.  He  was  pos- 
sessed of  remarkable  business  ability,  as 
shown  by  his  books  of  account,  kept  by  him- 
self, and  containing  entries  of  his  numerous 
financial  transactions  and  investments  made 
by  him  during  a  long  series  of  years.  Tes- 
tator lived  to  be  almost  ninety  years  old, 
was  large  of  statute,  and  vigorous  in  health 
until  a  few  weeks  prior  to  his  death.  He 
personally  transacted  bis  business  affairs, 
aided  to  some  extent  by  his  youngest  son, 
who  resided  with  him.  And  as  illustrative 
of  the  mental  and  physical  vigor  of  testator 
in  the  early  winter  of  1883,  many  months 
after  the  execution  of  his  will,  be  Journeyed 
to  Pittsburg,  and  there  delivered  an  address 
entitled  'History  of  the  National  Reform 
Movement,'  before  the  faculty  and  students 
of  the  Allegheny  Theological  Seminary,  by 
whom  It  was  afterwards  printed  for  circula- 
tion. 

"Need  It  be  said  that  a  man  possessing  such 
mental  cbaracterlstlcs  and  imperious  force  of 
will  could  not  be  easily  Influenced  and  in- 
duced to  adopt  a  course  other  than  he  of  bis 
own  volition  bad  resolved  upon,  and  which 
he  believed  to  be  effective  In  accomplishing 
his  clearly  intended  equitable  distribution  of 
his  estate  among  his  four  children?  In  view 
of  the  admitted  testamentary  capacity  of  tes- 
tator, which,  as  defined  by  Turnkey,  J.,  In 
Wilson  V.  Mitchell,  101  Pa.  496:  'It  is  not 
BO  much  what  was  the  degree  of  memory  pos- 
sessed by  the  testator  as  this:  had  he  a  dis- 
posing memory?  Was  he  capable  of  recol- 
lecting the  property  he  was  about  to  be- 
queath, the  manner  of  distributing  it,  and 
the  objects  of  his  bounty?  To  sum  up  the 
whole  In  the  most  simple  and  intelligent 
form:  Were  his  mind  and  memory  sufficient- 
ly sound  to  enable  him  to  know  and  to  un- 
derstand the  business  In  which  he  was  en- 
gaged at  the  time  when  be  executed  the 
will?'— was  followed  In  the  recent  case  of 
McGovran's  Estate,  185  Pa.  203,  39  Atl.  816, 
where  the  rule  was  applied  by  Stewart,  P. 
J.,  and  affirmed  by  the  Supreme  Court,  it  will 
require  very  strong  and  convincing  evidence  of 
undue  Influence  to  set  aside  tbe  will  of  a  tes- 
tator prepared  and  executed  under  such  cir- 
cumstances, and  who  is  admittedly  fully  cog- 
nizant of  the  nature  and  character  of  bis 
testamentary  act.  And  even  although  the 
will  be  executed  with  the  knowledge  and 
active  assistance  of  a  confidential  friend  and 
adviser,  which  relation  to  the  testator  It  Is 
contended  was  occupied  by  his  youngest  son, 
yet  even  there  the  burden  of  proof  is  upon 
the  contestant  to  show  undue  influence,  as 
was  held  by  this  court  In  Estate  of  Mary 


Torke^  Deceased,  affirmed  by  tbe  Supreme 
Court  in  ISfi  Pa.  61.  39  Aa  1119.  And  al- 
though It  is  said  in  MiUer  v.  BfllUer,  187  Fa. 
572,  41  Atl.  277,  that  It  Is  not  necessary  tbat 
the  confidential  agent  of  the  testator  should 
have  been  his  attorney,  'or  that  sustaining 
his  filial  relation  he  did  not  also  hold  an  arti- 
ficial one  under  the  trust  and  confidence  re- 
posed in  him  by  his  father  In  businees  af- 
fairs,' and  from  the  facts  In  that  case,  which 
was  the  trial  of  an  issue  d.  v.  n..  It  appeared 
the  defense  of  the  will  resteft  on  tbe  tlieory, 
viz.,  'that  the  son  was  the  trusted  and  con- 
fidential agent  of  his  father,'  and  for  yean 
had  so  faithfully  performed  his  duty  In  that 
respect  that  it  amply  explained  the  faror 
shown  towards  him  by  his  father,  yet,  tlie 
will  being  so  largely  in  his  favw,  tbe  Jnry 
should  have  been  Instructed  that  a  presump- 
tion of  undne  influence  was  raised,  and  tbe 
burden  was  upon  him  to  rebut  this  presump- 
tion. But  that  case  la  clearly  to  be  distin- 
guished from  the  present  As  shown  in  .tbe 
prior  report  in  Miller's  Estate,  179  Pa.  &45, 
36  Atl.  139,  89  L..  R.  A.  220,  an  appeal  from 
the  refqsal  of  an  issue,  the  testator,  not  of 
extreme  old  age,  was  addicted  to  tbe  Inordi- 
nate use  of  Intoxicating  liquors,  afflicted  witli 
locomotor  ataxia,  and  alleged  to  be  of  weak- 
ened intellect,  the  result  of  dissipation  and 
disease.  One  of  his  sons  lived  In  his  tatbee'a 
house,  'was  his  confident  for  years,  his  belper 
In  his  physical  Infirmity,  his  adviser  In  bis 
business  affairs,'  and  tbe  recipient  by  his 
father's  will  and  codicils  of  three-fourths  of 
his  large  estate,  besides  being  appointed  one 
of  the  executors.  Under  the  facts  there  prov- 
ed It  was  clearly  proper  to  award  an  Issue 
to  determine  the  question  of  undue  influ«ice, 
and  cast  the  onus  of  proof  of  its  absence 
upon  the  son  who  claimed  so  large  a  share 
of  tbe  estate.  And  In  reversing  tbe  court  be- 
low and  awarding  the  Issue,  Dean,  J.,  far- 
ther said:  Tbe  condition  of  mind  of  a  testa- 
tor alleged  to  have  been  unduly  Influenced, 
although  of  testamentary  capacity.  Is  impor- 
tant in  determining  whether  the  act  was  the 
result  of  the  fraudulent  arts  practiced  upon 
him.'  How  different  all  the  facts  In  the  pres- 
ent case:  The  allegatloos  of  testamentary 
incapacity  abandoned,  and  request  for  an  Is- 
sue upon  that  question  withdrawn,  both  as 
to  will  and  codicil.  The  testator,  although 
of  such  advanced  age,  clear  and  vigorous  In 
intellect,  of  abstemious  habits,  and  of  good 
physical  health  until  a  few  weeks  prior  to 
bis  death,  during  all  this  time  transacted  his 
own  business,  aided  but  occasionally  by  his 
youngest  son,  who  resided  with  his  father, 
keeping  his  own  books,  and  conducting  a  con- 
tinuous and  almost  dally  correspondence 
with  bis  sons,  located  In  Texas,  relative  to 
his  financial  business  relation  with  them  and 
the  bank  with  which  they  were  connected. 
There  being  no  evidence  that  the  youngest 
son  of  testator  was  Instrumental  In  tbe  pro- 
curement of  the  execution  of  either  will  or 
codicil,  and  claimed  bo  vlrtoe  in  faimself. 
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nor  that  the  beqaeat  of  the  equal  share  of 
the  residue  tras  any  reward  for  his  faltb* 
fulness  to  hla  father's  interest  nor  compen- 
sation for  past  services,  and  although,  un^ 
der  all  the  drcumstances,  not  bound  to  rebut 
any  presumption  arlQlng  from  bis  residence 
with  his  father  and  bis  occasional  services 
In  the  management  of  his  affairs,  yet,  in 
view  of  the  aspersions  cast  upon  his  good 
name  and  r^utatlon,  the  youngest  son  of 
testator  eagerly  availed  himself  of  every  op- 
portunity to  rebut  the  slightest  presumption 
of  wrong  and  suspicion  of  unfair  dealing  to- 
wards his  brothers.  From  his  uncontradict- 
ed testimony  It  appeared  that  the  account  of 
thdr  indebtedness  was  prepared  by  him  at 
the  request  of  his  father.  That  he  was  not 
connected  with  the  pr^mratlon  of  the  will 
or  codicil  In  the  remotest  degree  and  was  not 
present  at  their  examination  by  testator  nor 
at  their  execution.  In  this  he  Is  fully  coiv 
roborated  by  the  counsel  of  the  testator  and 
the  subscribing  witnesses.  The  contestants 
failed  to  produce  the  slightest  proof  of  any 
request  or  soUdtatiQn  on  the  part  of  the 
youngest  son  of  testator,  or  that  lie  exerted 
any  Influence  whatever  upon  the  mind  or 
intention  of  hla  father  In  the  preparation  ol 
either  will  or  codlclL  To  sum  up  the  whole 
matter.  It  is  simply  this:  That  testator  con- 
cluded his  two  eldest  sons  bad  already  been 
advanced  individually  or  for  their  benefit  a 
large  proportion  of  his  estate,  and.  In  order 
to  work  out  an  equltaUe  distribution  of  his 
property  and  protect  the  children  not  Indebt- 
ed to  him,  they  should  be  charged  Jointly 
with  the  amount  loaned  and  advanced  to 
them,  together  with  a  debt  of  the  Texas  Nar 
tlonal  Bank,  of  which  they  were  the  officers. 
He  accordingly  so  directed,  clearly  and  un- 
mistakably, as  he  had  the  unditgputed  right 
so  to  do." 

Argued  before  MITCHELL,  DEAN,  POT- 
TER, BBOWN  and  MESTBBZAT,  JJ. 

Joseph  De  F.  Junkln  and  M.  Hampton 
Todd,  for  appellant.  George  Wharton  Pep- 
per and  John  G.  Johnson,  for  Fidelity  Trust 
Co.    Luelen  H.  Alexander,  In  pro.  per. 

PER  CURIAM.  That  the  making  of  the  will 
was  the  testator's  own  act  was  convincingly 
shown  by  the  preparatory  drafts  and  con- 
sultations with  hla  counsel.  The  directions 
were  his  own,  and  were  clearly  imparted 
by  himself  to  counsel,  who  embodied  them  in 
his  will.  The  alleged  undue  Influence,  there- 
fore, must  have  antedated  the  making  of  the 
will,  and  have  been  powerful  enough  to  op- 
erate in  the  absence  of  the  litfluenclng  party 
or  parties.  This  Is  rendered  blKhly  Improba- 
ble by  the  universal  and  undisputed  testi- 
mony as  to  the  strong  and  masterful  per- 
sonality of  the  testator,  and  the  court  have 
found  that  there  Is  not  a  scintilla  of  evidence 
to  sustain  the  allegation. 

The  only  other  point  on  which  anything 
need  be  said  is  the  testator's  charge  In  the 
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will  and  codicil  of  a  large  som  as  an  ad> 
vancement  against  the  contestant  and  an- 
other son.  The  learned  counsel  for  the  ap- 
pellant are  too  well  versed  in  the  law  to 
question  the  right  of  a  father  to  dispose  of 
his  estate,  even  as  against  his  children,  in 
such  manner  as  he  chooses;  bat  they  rest 
their  case  on  the  ground  that  the  provision 
as  to  said  advancement  was  made  under  a 
mistake  of  fact  sufllclently  material  and  suf- 
ficiently shown  by  the  testator's  assigned 
reasons  to  require  the  setting  aside  of  this 
part  of  his  will.  The  crucial  question,  how- 
ever, is  not  whether  t£e  alleged  fact  was 
or  might  be  actually  established  to  the  sat- 
isfaction of  another  person  or  tribunal,  but 
whether  It  was  a  clear  mistake  on  the  part 
of  testator  which  misled  him,  or  was  a  con- 
clusion reached  by  his  own  Judgment,  though 
different  from  that  which  the  court  or  a 
Jury  might  reach  On  the  same  information. 
If  the  latter,  it  cannot  be  assailed,  however 
unreasonable  It  may  seem.  The  testator  was 
entitled  to  form  Itls  own  Judgment,  and  to 
act  upon  It,  without  regard  to  whether  it 
agreed  with  that  of  others  or  not.  The  evi- 
dence shows  that  the  direction  as  to  the 
Charge  of  the  advancement  against  both  his 
sons  was  the  result  of  the  testator's  deUb- 
erate  Judgment  and  intention.  On  this  point 
we  adopt  the  language  at  the  court  below: 
"It  is  true  that  in  his  family  book  the  debt 
which  the  will  directs  sliall  be  charged  Joint- 
ly against  two  of  his  sons  Is  charged  against 
one  of  them  only;  but  that  be  entertained 
the  idea  that  there  were  circumstances  which 
made  it  proper  to  charge  It  ultimately 
against  both  is  clearly  indicated  by  his  let- 
ter to  tbem  of  December  SO,  1892.  The  sug- 
gestion that  this  letter  emanated  from  an- 
other son,  the  half-brother  of  the  two  thus 
Jointly  charged  by  the  will.  Is  absolutely 
without  support  by  the  evidence.  It  was 
copied,  at  the  instance  of  the  testator,  by  the 
sister  of  the  older  brothers)  the  copy  being 
sent,  and  the  original,  in  bis  'handwriting, 
retained;  while  the  letters  of  January  18 
and  January  18,  1893,  from  the  son  not  char- 
ged in  the  book,  expressing  his  willingness 
that  'anything  that  may  be  coming'  to  him 
may  be  "pledged  as  security  for  any  advance' 
to  the  other  brother,  'in  Arizona  or  Texas,' 
or  for  any  of  his  personal  or  the  bank's 
indebtedness,'  are  a  clear  recognition  of  the 
fact  not  only  that  the  idea  was  entertained, 
bnt  that  it  was  not  Irrational^  or  without 
some  substantial  basis." 
Decree  affirmed,  at  the  costs  of  appellant 


(65  N.  J.  B.  1S6) 
OCEAN  CITY  ASS'N  v.  CHALFANT. 
(Court  of  Chancery  of  New  Jersey.    Sept  4, 
1903.) 

OEBDS  —  COVBNANTS    RESTRICTINQ    USB    Or 

PKOPBRTT— WAIVER  OP  BQDITA- 

BUI  ASBISTANCa. 

1.  A  corporation  laid  out  a  tract  of  land  as 

a  seaside  resort  of  a  religions  cliaracter.    In  all 
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oi  its  deeds  of  lots  was  t  covenant  that  no 
bu!<ine8s  should  be  carried  on  on  Sunday,  and 
nothing  should  be  done  that  is  a  desecration  of 
that  a»v.  Held,  that  the  association  had  waiv- 
ed its  rights  to  equitable  assistance  to  enforce 
Uie  covenaut  against  one  who,  in  his  drug 
store,  on  Sundays  sold  soda  and  articles  for 
family  and  medicinal  use;  trolley  cars,  the  pow- 
er house  for  which  was  on  the  grounds,  and 
bathhouses  having  been  ran  there  for  years,  on 
Sundavs,  without  objection,  except  that  three 
years  before  suit  against  the  drug  store  keeper 
the  association  filed  an  injunction  suit  against 
a  bathhouse  keeper,  but  did  nothing  after  a  pre- 
liminary injunction  was  refused. 

Salt  by  the  Ocean  ,Clty  Association  against 
William  M.  Obalfant    Bill  dlBmlssed. 

S.  Stranger  Izzard  and  D.  J.  Fancoast,  for 
complainant  Albert  A.  Howell  and  Samuel 
W.  Beldon,  for  defendant 

REED,  V.  C  The  purpose  of  this  suit  Is 
the  enforcement  of  a  restrictive  covenant  In 
a  deed  made  by  the  Ocean  City  Association 
of  lands  now  tn  the  possession  of  William  M. 
Ohalfant  The  Ocean  City  Association  is  a 
corporation,  which  purchased  several  thou- 
sand acres  of  land  on  Peck's  Beach,  which 
land  it  laid  out  as  a  seaside  resort  of  a  re- 
ligious character.  It  incorporated  in  all  ltd 
deeds  to  purchasers  of  lots  a  covenant  that 
no  building  should  be  used  or  occupied  as  a 
drug  store  without  the  written  consent  of  the 
Ocean  City  Association;  also  that  no  busi- 
ness of  any  kind  whatever  should  at  any 
time  be  carried  on  upon  the  Lord's  Day,  com- 
monly called  the  Sabbath  or  Sunday;  nor 
should  any  act  imatter,  or  thing  be  done  that 
Is  a  desecration  of  said  Lord's  Day;  and  that 
the  land  conveyed  should  be  under  and  sub- 
ject to  the  conditions,  restrictions,  and  regu- 
lations as  may  be  made  to  insure  the  original 
intention  and  purpose  of  said  association  in 
securing  the  whole  Island  as  a  Christian  re- 
sort The  defendant  William  M.  Chalfant 
occupies  the  building  on  the  northeast  comer 
of  Eighth  street  and  Wesley  avenue,  in 
Ocean  City,  as  tenant  under  Frederick  Rapp, 
whose  title  to  the  same  is  derived  from  the 
Ocean  City  Association  through  a  deed  con- 
taining the  above-named  restrictions.  Mr. 
Chalfant  keeps  a  drug  store.  He  admits 
that  in  July  and  August,  1901,  he  sold  on 
Sundays,  In  said  drug  store,  soda  water  and 
like  beverages  from  his  fountain,  and  arti- 
cles for  family  and  medicinal  use.  He  ad- 
mits that  he  occasionally  sold  candies  and 
like  merchandise,  including  a  comb  and 
brush,  soap,  and  other  things  that  a  drug 
store  is  supposed  to  selL  The  defendant's 
violation  of  the  restrictive  covenant  is  unde- 
nted. EUs  defense  is  that  the  association  has 
waived  its  right  to  enforce  this  covenant 
against  him,  ber>au8e  It  has  permitted  viola- 
tions of  the  same  covenant  by  other  grantees. 
The  recognized  doctrine  is  that,  where  a  ven- 
dor sells  off  an  estate  in  lota  with  restrictions 
upon  the  use  of  the  lots  sold,  he  will  lose  his 
right  In  equity  to  enforce  the  restrictions 
against  one  grantee  If  he  has  knowingly  per- 


mitted other  grantees  to  violate  the  same  re- 
strictions, the  efCect  of  which  violation  is  to 
abrogate  the  purpose  of  the  restriction  and 
alter  the  general  scheme  intended  to  be  con- 
served by  it  Roper  v.  WUllams,  1  Turn.  & 
Rubs.  18;  Peck  t.  Matthews,  L.  R.  3  Bq.  515. 
This  rule  is  applicable  whether  the  suit  Is 
brought  by  the  covenantee  or  by  one  of  ser- 
eral  grantees  of  land  sold  In  accordance  with 
the  general  scheme  by  the  original  oove- 
nantee.  It  rests  upon  the  equitable  ground 
that  if  any  one  who  has  a  right  to  enforce 
the  covenant,  and  so  preserve  the  condlttons 
which  the  covenant  was  designed  to  kee^p  un- 
altered, shall  acquiesce  in  material  altera- 
tions of  those  conditions,  he  cannot  there- 
after ask  a  court  of  equity  to  assist  him  in 
preserving  them.  The  complainant  may  be 
in  privity  with  the  defendant  and  have  bis 
action  at  law  for  a  breach  of  covenant  but 
nevertheless  in  this  situation  a  court  of  eq- 
uity will  not  assist  him.  Duke  of  Bedford  y. 
Trustees  of  British  Museum,  2  My.  &  R.  65. 
The  question  of  waiver  of  the  right  to  en- 
force a  restrictive  covenant  by  permitted  rio- 
lations  of  the  covenant  Is  dependent  upon 
the  character  and  materiality  of  the  permit- 
ted breach.  Knight  v.  Simmons,  2  Ch.  DIv. 
294;  Oerman  v.  Chapman,  7  Ch.  Div.  271. 
A  permitted  limited  breach  may  not  conclude 
for  all  time  in  respect  to  a  wider  and  more 
Important  breach.  lattlmer  v.  Livermore, 
72  N.  Y.  174.  It  may  be  observed  also  that 
a  permitted  breach  may  be  of  one  of  two 
kinds  of  covenants,  one  class  respecting  erec- 
tions upon,  or  a  permanent  physical  change  in, 
the  property  subject  to  restriction;  and  the 
other  class  respecting  the  use  of  the  property 
for  certain  occupations,  without  any  physical 
changes  in  the  property  itself  of  a  permanent 
character.  While  the  doctrine  of  waiver  ap- 
plies to  both  kinds  of  covenants,  the  proprie- 
ty of  the  enforcement  of  the  doctrine  in  pai- 
tlcular  instances  may  differ  in  each.  This 
results  from  the  fact  that  breaches  of  the 
first  class  usually  permanently  change  the 
conditions  which  the  covenant  was  designed 
to  perpetuate,  while  breaches  of  the  second 
class  do  not  necessarily  have  that  result  It 
is  only  when  the  person  in  whom  the  right  to 
enforce  the  covenant  resides  has  permitted 
such  infringement^  of  its  provisions  as  result 
In  alterations  that  cannot  be  corrected,  or 
which  It  Is  manifest  there  is  no  intention  to 
have  corrected,  that  he  is  precluded  from  fur- 
ther enforcing  the  covenant  When  such  a 
person  has  permitted  a  covenantor  to  spend 
money  in  the  erection  of  buildings  which  are 
violative  of  the  restrictions,  he  is  estopped 
from  successfully  suing  in  a  court  of. equity 
for  a  mandatory  injunction  to  restore  the 
status  quo,  and,  the  conditions  having  thus 
become  permanently  changed,  he  cannot  sue 
another  covenantor  upon  a  similar  covenant. 
When,  however,  the  known  breach  consists 
In  Introducing  upon  the  property  some  occu- 
pation interdicted  by  the  covenant,  and  no 
considerable  amount  of  money  has  been  ex- 
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pended  In  fitting  the  property  for  a  partlcn- 
lar  btulnesB,  or  the  character  of  the  bustnesB 
1b  snch  that  It  constitutes  an  inconsiderable 
alteration  of  the  conditions  -which  the  parties 
had  In  ylew,  then  the  waiver  of  the  right  to 
restrain  other  and  more  considerable  breach- 
es may  not  result  The  first  class  of  cove- 
nants are  dealt  with  in  the  cases  of  the  Dul^e 
of  Bedford  t.  Trustees  of  British  Museum, 
supra.  Bolter  y.  WilUams,  supra,  and  Peck  t. 
Matthews,  supra,  and  the  second  class  in 
Knight  T.  Sinmions,  supra,  and  German  v. 
Chapman,  supra.  In  the  first  three  cases  It 
was  held  that  the  complainants  had  waived 
their  rights,  but  in  the  last  two  cases  it  was 
held  that  they  had  not.  The  question  in- 
volved in  each  case  was,  however,  common 
to  all,  namely,  whether  the 'complainant  had 
permitted  the  situation  intended  to  be  fixed 
by  the  covenant  to  be  materially  and  perma- 
nently altered. 

The  present  case  la  one,  as  Is  perceived  by 
tbe  language  of  the  covenant  already  display- 
ed, dealing  with  occupatlonB.  The  purpose 
of  the  covenant  was  to  prevent  the  transac- 
tion of  any  kind  of  worldly  business  on  Sun- 
day. It  was  to  put  upon  each  lot  owner, 
by  contract,  the  same  restriction  In  this  re- 
spect as  Is  Imposed  by  the  vice  and  Im- 
morality act  It  is  proved  that  on  Sundays 
three  bathhouse  keepers  had  for  a  number  of 
years  conducted  their  business  of  hiring  bath- 
ing suits  and  dressirg  rooms.  It  is  proved 
that  on  Sundays  meat  and  ice  cream  were 
delivered;  that  hacks  ran,  and  livery  stables 
hired  out  horses  and  vehicles;  that  cigar  and 
fmlt  stores  did  business,  and  newspapers 
were  sold  on  the  streets;  that  trolley  Ihies 
had  run  In  the  streets,  and  railroad  trains 
ran  through  the  dty.  Some  of  these  trans- 
actions must  be  put  out  of  sight,  because  it 
does  not  appear  that  they  were  violative  of 
the  covenant  It  does  not  appear  how  the 
railroads,  the  hackmen,  and  the  paper  ven- 
dors became  subject  to  the  restriction.  In 
some  of  the  other  instances  the  violattons 
were  not  brought  to  the  knowledge  of  the 
officers  of  the  association,  and  were  not  bo 
frequent,  or  of  such  character,  as  to  raise 
the  Inference  that  they  must  have  known  of 
them.  Then,  In  some  instances,  it  appears 
that  there  were  attempts  by  actions  at  law 
and  by  prosecutions  to  stop  acts  which  were 
Infringements  of  the  covenant  If  it  appear- 
ed that  the  officers  of  the  complainants  had 
used  reasonable  diligence  in  repressing  all  of 
these  violations  of  which  they  had  knowl- 
edge, although  it  should  appear  that  such 
prosecutions  may  have  failed  of  their  object 
I  do  not  think  the  complainant  should  be 
held  to  have  waived  its  right  to  ask  for  the 
assistance  of  this  court.  -  But  it  appears  ttiat 
the  officers  have  not  used  reasonable  dili- 
gence in  preserving  the  character  of  the 
association  which  tbe  covenant  was  calcu- 
lated to  secure.  They  may  not  grant  im- 
munity to  one  and  prosecute  other  infringers 
of  the   same   covenant    Trolley   cars   and 


bathhouses  are  undoubtedly  attractive  and 
important  features  of  seaside  resorts  at  all 
times;  but.  If  their  operations  on  Sundays 
conflict  with  the  covenant,  they  stand,  in  re- 
spect to  the  covenant,  on  the  same  footing 
as  any  other  business.  It  appears  that  the 
trolley  cars  ran  with  inununlty  on  Sundays. 
The  use  of  the  streets  may  not  have  been  in 
violation  of  the  covenant,  but  the  power 
house,  in  which  the  energy  which  runs  the 
cars  is  generated,  is  admittedly  upon  the 
land  subject  to  the  restriction.  '  Again,  the 
bathhouses  have  been  for  years  violating  tbe 
covenant  with  Increasing  boldness  and  pub- 
licity. Some  three  years  before  the  institu- 
tion of  the  present  suit  a  bill  was  filed  by 
the  association  against  Samuel  Schurch,  one 
of  the  bathhouse  keepers,  to  enjoin  him  from 
violating  the  covenant  A  preliminary  in- 
junction was  refused  by  Vice  Chancellor 
Gray,  whose  opinion  la  reported  in  57  N.  3. 
Bq.  208,  41  Atl.  914.  This  case  was  never 
brought  to  final  hearing.  Durhig  these  three 
years,  as  before,  the  bathhouse  keepers  have 
been  conducting  a  Sunday  business  without 
further  contest. 

In  my  Judgment,  tbe  complainants  have 
waived  their  right  to  equitable  asatstanca^ 
and  the  bill  should  be  dismissed. 


(«  N.  J.  U  48U 

POLET  et  nx.  T.  BBUNSWIOK  TBAOTION 

CO. 

(Supreme  Court  of  New  Jersey.    Aug.  21, 

1903.) 

TRIAL— ORDER    OP  PROOF— BVIDBNCE—CR08B- 

EXAHINATIO^— PERSONAL  INJURIES 

-EXCESSIVE  VERDICT. 

1.  The  order  of  proof  Is  always  discretionary 
with  the  trial  iudge.  He  may  reopen  the  case 
on  rebuttal  if  he  so  wills,  if  no  injury  will  fol- 
low to  the  defendant  by  way  of  surprise  or 
otherwise. 

2.  An  engineer  called  by  the  plaintiffs  testified 
that  he  had  made  a  map  of  tbe  locality  of  the 
accident  for  the  defendant.  On  cross-ezamina- 
tloo  tbe  defendant  produced  and  the  witness 
identified  the  map,  and  stated  that  it  was  made 
from  actual  measurements  made  by  himself  up- 
on the  ground,  and  that  it  was  drawn  to  a 
scale.  The  defendant  bad  the  map  marked  for 
identification.  The  defendant  did  not  offer  the 
map  in  evidence.  Upon  the  defendant's  resting, 
the  plaintiffs  called  for  the  map,  and  offered  It 
on  rebuttal.  The  court  admitted  it  Beld^,  that 
in  this  there  was  no  error.  Nor  was  there 
error  in  the  court's  allowing  the  witness  to  sub- 
sequently testify  to  pertinent  questions  as  to 
the  map  itself,  and  to  locate  certain  points 
thereon. 

8.  Where  the  verdict  is  clearly  excessive,  in 
view  of  tbe  character  of  the  injury  and  suffer- 
ings of  the  plaintiff,  when  injury  and  sufferings 
are  the  only  questions  submitted  to  the  jury,  it 
may  be  set  aside. 

(Syllabus  by  the  Court.) 

Action  by  John  Foley  and  Catharine  Foley 
against  tbe  Brunswick  Traction  Company. 
Verdict  for  plaintiffs  on  motion  to  show 
cause  why  a  new  trial  should  not  be  granted. 
Oranted  on  condition. 

Argued  before  the  CHIEF  JUSTICE,  and 
HBNDBICKSON,  PITNET,  and  FORT.  13. 
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WIUaM  P.  Toorhees  and  Robert  EL  Mc- 
Carter,  for  plaintiffs.  Alan  H.  Strong,  for 
defendant. 

FORT,  3.  In  this  case  bnt  three  grounds 
were  seriously  urged  for  a  new  trial.  The 
first  related  to  an  alleged  error  of  the  trial 
Justice  In  admitting  a  certain  map  in  evi- 
dence; the  second  was  that  the  verdict  was 
against  the  weight  of  the  evidence;  and  the 
third,  that  the  verdict  was  excessive.  On 
the  plaintiffs'  direct  case,  Asher  Atkinson,  a 
civil  engineer,  was  called,  and  testified  that 
he  had  made  a  map  of  the  locality  of  the 
accident  at  a  time  when  he  was  in  the  eif- 
ploy  of  the  defendant.  On  cross-examination 
the  defendant  produced  a  map,  which  he 
identified  as  the  one  he  had  so  made,  and  he 
then  testified  that  it  was  made  from  actual 
measurements  upon  the  ground,  and  was 
drawn  to  a  scale.  The  defendant  then  had 
the  map  marked  as  "Exhibit  D  1"  for  identi- 
fication. When  the  defendant  rested,  not 
having  offered  the  map  in  evidence,  the  plain- 
tiffs' attorney  called  for  It,  and  offered  it 
In  evidence,  and  the  court  admitied  it.  The 
plaintiffs  then  recalled  Hr.  Atkinson  in  rebut- 
tal, and  he  was  asked  a  number  of  proper 
questions  as  to  the  excavation  of  the  street, 
the  curving  of  the  tracks  before  and  after 
the  changes  therein,  as  also  a  few  pertinent 
questions  as  to  the  map  itself.  The  witness 
was  also  allowed  to  mark  certain  important 
points  upon  the  map,  and  to  give  some  meas- 
urements therefrom.  It  is  contended  that 
the  admission  of  this  map  in  evidence,  and 
the  testimony  of  Mr.  Atkinson  In  connection 
therewith,  was  Improper  on  rebuttal.  The 
admission  of  evidence  on  rebuttal  is  largely 
a  matter  of  discretion  with  the  trial  judga 
He  may  re<H>en  the  case.  If  he  so  wills,  on 
the  rebuttal,  if  no  injury  follows  to  the  de- 
fendant by  surprise  or  otherwise.  Mr.  Jus- 
tice Collins,  in  Hustis  v.  Banister  Co.,  8S 
N.  J.  Law,  at  page  467,  43  Ati.  651,  states 
the  rule  correctly  when  he  says:  "The  oth- 
er exception  was  to  the  admission,  on  re- 
buttal, of  proof  relative  to  the  character  of 
the  plaintiff's  injuries,  that,  it  is  claimed, 
should  have  been  offered  in  chief.  "Without 
closely  analyzing  the  evidence  to  see  If  the 
claim  is  well  founded,  it  is  sufficient,  to  deny 
effect  to  this  exception,  that  the  order  of 
proof  is  always  discretionary  with  the  trial 
Judge.  Counsel  concede  this,  but  complain 
of  an  'unlawful  exercise  of  the  court's  dis- 
cretion,' which  seems  to  me  a  contradiction 
of  teiins.  No  surprise  was  pleaded  at  the 
trial,  nor  was  time  asked  to  meet  the  proof." 
The  rule  is  similarly  stated  In  .Tones  on  Evi- 
dence, vol.  3,  8  809.  Not  only  was  this  evi- 
dence of  Mr.  Atkinson  and  the  map  as  admit- 
ted unobjectionable,  but  the  trial  Justice  with 
unusual  care  restricted  the  use  of  the  map 
by  the  Jury,  In  his  charge  he  said:  "The 
map  was  only  admitted  as  a  correct  delinea- 
tion of  the  lay  of  the  land  at  the  place  of  the 
alleged  acddcet  at  the  time  It  was  made. 


It  is  proven-  to  have  been  made  by  the  en- 
gineer of  the  defendant,  and  to  be  drawn  to 
a  scale,  and  hence  to  correctiy  show  the  pres- 
ent location  of  the  tracks  of  the  Pennsyl- 
vania Railroad  and  the  tracks  of  the  def«id- 
ant  company.  •  •  •  To  aid  you  In  arriv- 
ing at  a  result  as  to  where,  under  the  proof 
In  the  case,  the  digging  proven  in  the  case 
was  actually  done,  you  may  use  it  For 
this,  and  this  alone,  it  is  in  evidence.  •  •  • 
Only  use  the  map,  gentiemen,  to  aid  yon  by 
scale  measurements  In  determining  under  tbe 
proof  in  the  case  where  the  digging  in  this 
case  testified  to  actually  was,  and  for  no 
other  purpose"  On  rebuttal,  under  the  evi- 
dence offered  by  the  defendant,  the  map  was 
clearly  competent  evidence  to  tbe  extent,  at 
least,  which  the'  court  guardedly  permitted 
the  Jury  to  consider  it  If  there  was  any 
error  committed,  it  was  in  the  manner  In 
which  the  trial  Justice  restricted  the  plain- 
tiffs in  the  examination  of  Mr.  Atkinson  as 
to  the  map  when  he  was  called  on  rebuttal. 
The  defendant  cannot  be  heard  to  complain 
of  that 

Nor  do  we  think  that  the  verdict  sliould 
be  set  aside  as  against  tbe  wel^t  of  the  evi- 
dence. This  is  a  second  verdict  Tbe  fint  ver- 
dict was  set  aride  because  of  an  error  in  a 
legal  proposition  in  the  charge  of  the  court. 
Foley  V.  Brunswick  Traction  Co.,  66  N.  J. 
Law,  687,  50  AU.  840.  If  we  had  been  tbe 
Jury  upon  this  trial,  we  incline  to  think,  un- 
der the  proof,  we  should  have  found  that 
the  weight  of  the  evidence  was  against  any 
liability  on  the  part  of  the  defendant  Tbe 
proof  of  an  excavation  at  the  point  where 
the  plaintiff  alighted  from  the  car  was  un- 
satisfactory, as  was  also  tbe  proof  that  tbe 
defendant  had  failed  to  take  reasonable  care 
to  make  and  keep  the  place  as  its  terminus, 
where  it  discharged  the  plaintiff,  reasonably 
safe  for  passengers  to  alight  But  the  Jury 
have  seen  the  witnesses,  and  have  found 
otherwise,  and  we  are  not  inclined  to  say 
that  the  verdict  is  so  clearly  against  tiie 
weight  of  the  evidence  as  to  Justify  the  court 
in  setting  it  aside.  But  we  do  think  that 
the  verdict  Is  excessive,  and  should  be  set 
aside,  unless  the  plaintiff  will  elect  to  take 
a  reduction  thereof  to  92,000.  The  plalntUt. 
Mrs.  Foley,  was  undoubtedly  severely  injored 
by  the  breaking  of  the  neck  of  the  thigh  bone, 
and  suffered  much  pain.  But  she  had  been 
sllghtiy  lame  in  the  same  leg,  owing  to  a 
stiff  knee,  probably  produced  by  rlienmatism. 
It  had  been  stiff  fbr  years.  She  was  unable 
to  go  upstairs  in  a  natural  way.  She  had  to 
go  up  one  foot  at  a  time  and  down  in  the 
same  way.  She  was  about  00  years  of  age. 
Her  husband  was  a  captain  on  a  boat  plying 
between  New  Brunswick  and  New  Yoib,  and 
absent  each  day  for  a  great  part  of  the  year. 
Hence  she  had  been  working  quite  steadily 
before  the  accident  She  had  never  eamea 
to  exceed  $6.50  per  week.  Since  the  acci- 
dent she  testified  she  has  been  unable  to 
work  as  steadily,  or  at  the  same  employment. 
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or  an;  employment  regtilrliig  ber  to  remain 
long  upon  ber  feet,  bnt  tbat  sbe  bad  been 
employed  at  work  which  does  not  so  require, 
and  which  la  not  qnlte  so  remunerative.  Tbe 
trial  justice  limited  the  damages  which  tbe 
plaintiff  was  entitled  to  recover  solely  to 
such  as  woi)ld  compensate  ber  for  the  pain 
and  suffering  she  underwent  and  for  the 
permanent  Injury  she  received.  This  follow- 
ed the  rule  In  Eleln  t.  Jewett,  26  N.  J.  Bq. 
474;  Jewett  v.  Klein,  27  N.  J.  BJq.  650.  For 
these  tbe  jury  allowed  (5,600.  This  amount 
■was,  we  think,  excessive,  under  tbe  testimony 
of  Dr.  Oonohue,  tbe  plalntlfCs  physician. 
Prom  a  verdict  of  $2,500  she  would,  for  tbe 
remainder  of  ber  life,  receive  an  Income 
equal  to  one-half,  at  least,  of  her  previous 
Income,  and  still,  at  the  end  of  her  life,  have 
tbe  principal  fund.  We  think  a  verdict  for 
f 2,500  would  be  reasonable  compensation  for 
the  pain  and  permanent  Injury  which  tbe 
plaintiff  suffered.  If  the  plaintiff  will  elect 
to  reduce  tbe  verdict  to  $2,600,  It  may  stand; 
otherwise  a  new  trial  will  be  granted. 

(6»  N.  J.  U  366) 

SMITH  V.  COLLOTT. 
(Ooort  of  Brrors  and  Appeals  of  New  Jersey. 

July  20,  1903.) 

AFPBARANCB-MBCHANIC'S  LIBN-JUDaMKNT 

IN   PERSONAM— BVIDBNCB- 

1.  In  an  action  brought  under  the  mechanic's 
Uen  law  (P.  L.  1898,  pp.  547,  548,  Sf  23,  24), 
where  "legal  service"  of  the  summons  has  been 
made  upon  a  nonresident  builder,  and  such 
builder  then  appears  generally  in  tbe  action,  or 
makes  defense  npontne  merits,  he  thereby  sub- 
mits himself  to  the  jurisdiction  of  the  court, 
and,  if  the  verdict  goes  against  him,  the  result- 
ing jiudgment  is  to  be  a  "general"  judgment, 
binding  upon  such  builder  in  personam. 

2.  The  language  of  section  24  of  the  mechan- 
ic's lien  law  (P.  L.  1898,  p.  548),  to  the  effect 
that,  "when  only  legal  service  of  the  summous 
has  been  made,"  the  judgment  against  the  build- 
er shall  be  "speciallj  for  the  debt  and  costs 
to  be  made  of  the  building  and  lands  in  the 
fleclaration  described."  prevents  a  judgment  in 
personam  (called  in  the  section  a  "general  judg- 
ment") against  the  builder  only  in  case  of  judg- 
ment by  default,  where  the  jurisdiction  of  the 
court  over  his  person  depends  alone  upon  the 
service  of  process;  and  not  in  cases  where  such 
builder  has  appeared  generally  to  the  action,  or 
has  made  defense  upon  the  merits. 

3.  Where  a  contract  is  made  for  lathing  and 
plastering,  to  be  done  at  a  specified  rate  per 
square  yard,  it  is  error  to  permit  the  jury  to 
ignore  the  measured  area  of  the  walls  and  ceil- 
ings lathed  and  plastered,  and  to  estimate  the 
area  according  to  the  number  of  Ist^s  used  in 
the  work,  where  the  evidence  shows  that  tbe 
number  of  laths  bears  no  definite  relation  to  the 
area. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Atlantic  C!ounty. 

Action  by  Wesley  A.  Smith  against  Eugene 
M.  O>lloty  and  another.  Judgment  for  plain- 
tiff, and  the  above-named  defendant  brings 
error.    Reversed. 

Q.  A.  Bourgeois,  for  plaintiff  I9  error. 
Thompson  &  (3oIe,  for  defendant  In  error. 

PITNEY,  J.  This  Is  an  action  upon  a  me- 
chanic's lien  claim.    The  defendants  are  Eu- 


gene M.  CSoIloty,  aa  builder,  and  Mary  Col- 
loty,  as  owner.  Tbe  declaration  sets  up  an 
indebtedness  due  from  tbe  builder  to  tbe 
plaintiff,  and  concludes  with  an  averment 
that  the  debt  is  a  lien  upon  tbe  building  and 
lands  in  question  by  virtue  of  the  mechanic's 
lien  act  of  1874.  That  act  was  repealed  in 
IS88  (P.  L.  p.  553)  long  prior  to  the  transac- 
tions tbat  gave  rise  to  this  suit  But,  as  tbe 
statutory  provisions  on  which  tbe  Uen  was 
rested  were  re-enacted  in  the  revised  me- 
chanic's lien  law  of  1808  (P.  L.  P.  538),  tbe 
error  in  the  averment  of  the  lien  as  contain- 
ed in  tbe  declaration  was  harmless.  If  this 
averment  were  material  In  the  present  state 
of  tbe  record,  an  amendment  would  be  al- 
lowed. But,  as  the  record  discloses  a  judg- 
ment against  the  builder  only,  the  averment 
respecting  the  Uen  is  now  immaterial. 

The  declaration  recites  tbe  manner  in 
which  the  builder  and  owner  were  served 
with  tbe  summons,  and  discloses  that  what 
la  caUed  In  the  statute  "legal  service"  was 
made  upon  both  defendants;  that  is,  copies 
of  the  summons  were  fixed  upon  the  building 
In  question  and  were  mailed  to  the  respective 
defendants  at  their  post-office  addresses  in 
tbe  dty  of  Philadelphia,  in  the  state  of  Penn- 
sylvaniat  Both  defendants  appeared  gen- 
eraUy  in  tbe  action,  and  pleaded  to  tbe  mer- 
its. The  builder  (now'  plaintiff  in  error) 
pleaded  tbe  general  Issue  only.  Tbe  owner 
pleaded  the  general  Issue  and  tbe  statutory 
plea  that  her  buUdlng  and  lands  were  not  lia- 
ble to  the  alleged  debt.  At  the  trial  a  non- 
suit was  granted  with  respect  to  the  action 
against  the  owner  on  the  ground  that  tbe 
provisions  requisite  to  constitute  the  debt  a 
lien  upon  ber  building  and  land  bad  not  been 
complied  with.  This  ruling  is  not  now  un- 
der review.  The  trial  proceeded  with  respect 
to  tbe  plainttlTB  claim  against  tbe  builder, 
and  at  the  close  of  the  evidence  a  motion 
was  made  for  the  direction  of  a  verdict  in 
favor  of  tbe  builder  on  tbe  ground  that,  since 
tbe  summons  was  served  upon  bim  "legally," 
tbe  only  judgment  authorized  by  tbe  act  was 
a  special  judgment  for  the  making  of  the 
debt  and  costs  out  of  the  building  and  lands 
In  the  declaration  described;  aud  that,  since 
the  building  and  lands  were  shown  not  to  be 
liable  for  the  debt,  no  judgment  could  be  en- 
tered against  tbe  buUder.  Tbe  motion  was 
overruled,  and  an  exception  thereupon  seal- 
ed, and  this  ruling  is  assigned  for  error. 
The  Jury  having  rendered  a  verdict  In  favor 
of  tbe  plaintiff  as  against  the  builder,  a  gen- 
eral judgment  was  entered  against  bim  for 
tbe  recovwy  of  the  amount  found  by  the  ver- 
dict to  be  due.  It  is  assigned  for  error  that, 
since  tbe  summons  was  served  "legally,"  no 
Judgment  other  than  a  special  Jud^ent 
could  be  entered  against  the  builder. 

These  two  assignments  alik^  raise  the  ques- 
tion whether,  in  case  the  builder  is  a  nonresi- 
dent, and  Is  served  with  summons  in  tbe 
manner  that  the  statute  describes  as  "legal 
service,"  and  then  appears  generaUy  in  tbe 
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action,  and  makea  defense  upon  the  merits, 
and  Is  defeated,  tbe  plalntlfF  Is  confined  to  a 
judgment  special  in  form,  limited  to  the  mak- 
ing of  the  debt  and  cotits  out  of  the  building 
and  lands  of  the  owner,  described  In  the  dec- 
laration. It  is  entirely  obTlous  that,  for  prac- 
tical purposes.  If  a  recovery  against  the 
builder  Is  to  be  made,  not  out  of  his  prop- 
erty, but  out  of  the  property  of  the  owner, 
while  at  the  same  time  the  owner's  lands 
have  been  shown  not  to  be  subject  to  the  debt, 
the  Judgment  record  will  be  not  only  absurd, 
but  entirely  nugatory.  Section  23  of  the  me- 
chanic's lien  law  prescribes'  the  form  of  the 
summons  and  the  mode  of  its  serrice.  Sec- 
tion 24  priescrlbes  the  proceedings  in.  the 
cause  from  the  filing  of  the  declaration  until 
tbe  entry  of  Judgment  An  examination  of 
these  sections  will  show  that  the  distinction 
therein  made  between  "actual  service"  and 
"legal  service"  Is  carried  into  effect  only  with 
respect  to  tbe  form  of  the  Judgment  against 
the  builder,  for  the  form  of  the  Judgment 
against  the  owner  Is  to  be  special  In  any 
event  As  to  the  builder,  the  action  is  in 
ipersonam.  As  to  the  owner.  It  is  quasi  in 
rem.  A  "general"  Judgment  Is  a  Judgment 
In  personam;  a  "special"  Judgment  operates 
in  rem.  Section  23,  after  provldlpg  that, 
when  a  claim  Is  filed  agreeably  to  the  provi- 
sions of  the  act  upon  any  lien  created  there- 
by, it  may  be  enforced  by  suit  In  the  circuit 
court  of  tbe  county  where  the  building  Is 
situate,  and,  after  prescribing  the  form  of 
flummons,  proceeds  as  follows:  "And  the  said 
summons  shall  be  directed,  tested  and  made 
returnable,  and  may  be  served  and  returned 
in  the  same  manner  as  other  writs  of  sum- 
mons; and  such  summons  may  be  served 
upon  tbe  defendants,  or  either  of  them,  in 
any  county  of  this  state,  by  the  sheriff  there- 
of, and  for  this  purpose  the  same  or  a  dupli- 
cate thereof,  may  be  issued  to  such  sheriff; 
and  If  any  defendant  cannot  be  found  in  this 
state.  It  may  be  served  upon  him  by  affixing 
a  copy  thereof  upon  such  building,  and  also 
by  serving  a  copy  on  such  defendant  per^ 
eonally,  or  by  leaving  it  at  his  residence  ten 
days  before  Its  return,  which  shall  be  deem- 
ed actual  service,  or  In  case  such  defendant 
resides  out  of  this  state,  by  afllxlng  a  copy 
on  such  building  and  sending  a  copy  by  mall, 
directed  to  him  at  the  post  office  nearest  bis 
residence,  or  In  case  his  residence  Is  not 
known  to  tbe  plaintiff,  then  by  affixing  a 
copy  to  such  building,  and  by  inserting  It  for 
four  weeks,  once  In  each  week,  in  some  news- 
paper of  this  state,  published  or  circulating 
In  the  county  where  such  building  Is  situate, 
either  of  which  shall  be  legal  service;  and 
when  an  affidavit  shall  be  made  and  filed  of 
the  facts  authorizing  and  constituting  any 
such  service,  not  made  by  a  sheriff  or  officer, 
the  suit  may  proceed  against  the  party  so 
served  as  If  such  summons  had  been  return- 
ed served  by  the  sheriff."  Section  24  should 
be  quoted  In  full,  except  the  final  clause, 
which  is  not  pertinent    It  enacts  that:  "The 


declaration  In  such  case  shall,  after  reclttng 
that  the  owner  and  builder  and  other  defend- 
ants were  summoned,  and  how  served,  and 
why  such  other  defendants  were  made  de- 
fendants, be  against  the  builder,  and  in  tbe 
same  form  as  In  other  actions  upon  contract, 
and  shall  conclude  with  an  averment  that 
said  debt  Is,  by  virtue  of  the  provisions  of 
this  act,  a  lien  upon  such  building  and  lot, 
describing  the  same  as  In  said  claim;  and  to 
said  declaration  a  schedule  may  be  annexed, 
and  the  practice,  proceedings  and  pleadings 
thereon  shall  be  conducted  and  the  Judgment 
entered,  as  in  suits  in  said  circuit  court  to 
recover  money  due  on  contract;  and  all  or 
any  of  said  defendants  may.  Jointly  or  sev- 
erally, have  any  defense  or  plea  to  the  same 
that  might  be  had  by  the  builder  to  any  ac- 
tion on  said  contract  without  this  act;  and 
In  addition  thereto,  the  owner  or  mortgagee 
may  plead  that  said  building  or  land  are  not 
liable  to  said  debt  and  in  such  case  it  shall 
be  necessary  for  the  plaintiff,  to  entitle  bim 
to  Judgment  against  the  building  and  lands, 
to  prove  that  the  provisions  of  this  act,  req- 
uisite to  constitute  such  lien,  have  been  com- 
plied with;  and  any  defendant  mortgagee 
may  have  a  further  plea  that  said  lien  claim 
is  subject  to  such  mortgagee's  lien,  and  the 
Judgment  in  any  such  case  shall  determine 
the  priority  of  the  liens  of  the  plaintiff  and 
each  of  said  defendants;  and  any  Judgment 
or  proceeding  under  the  same  shall  not  affect 
the  lien  of  any  of  said  defendants  whose  lien 
shall  be  determined  to  be  paramount  to  that 
of  the  plaintiff;  and  In  case  a  verdict  be 
rendered  or  Judgment  be  given  against  the 
builder  only,  judgment  shall  be  given  for  the 
landowner,  with  costs  against  the  plaintiff; 
and  in  case  Judgment  be  given  for  tbe  plain- 
tiff, 'It  shall  be  entered  against  the  builder 
when  he  was  actually  served  with  the  sum- 
mons, generally,  and  with  costs  as  In  other 
cases;  and  when  only  legal  service  of  the 
summons  has  been  made,  judgment  against 
the  owner  and  also  against  the  builder,  shall 
be  specially  for  the  debt  and  costs,  to  be 
made  of  tbe  building  and  lands  in  tbe  dec- 
laration described;  and  In  case  no  general 
Judgment  is  given  against  the  builder,  such 
proceedings  or  recovery  shall  be  no  bar  to 
any  suit  for  the  debt,  except  for  the  part 
thereof  actually  made  under  such  recovery." 
If  we  were  called  upon  In  this  case  to  de- 
cide concerning  the  precise  meaning  of  the 
term  "actual  service"  In  section  23,  and  to 
determine  the  reason  for  the  discrimination 
that  is  made  In  section  24  with  respect  to  tbe 
form  and  effect  of  the  Judgment  as  between 
a  builder  "actually"  served  and  a  builder 
"legally"  served  with  the  summons.  It  would 
be  important  to  recall  that  the  provisions 
above  quoted  (so  far  as  they  relate  to  the 
mode  of  service  and  the  form  of  Judgment) 
originated  In  the  year  1853,  when  our  first 
general  mechanic's  lien  law  was  enacted, 
and  liave  been  continued  without  change  in 
the  successive  revisions  since  made.    P.  It. 
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1853,  p.  440.  H  8,  8;  Bev.  St  1874,  pp.  464, 
455,  S{  18,  19;  Oen.  St.  p.  2066,  H  18,  19; 
Rerlslon  1898,  P.  L.  1898,  pp.  547,  648,  SS  23, 
24.  Repeated  decisions  bare  eatabllshed  tliat 
In  such  cases  the  statute  speaks  aa  of  the 
time  of  Its  original  enactment  In  re  Thom- 
as Murphy,  23  N.  J.  Law,  180;  Clement  v. 
Kaighn,  15  N.  J.  Eq.  47,  56;  Freehold  Mut 
Loan  Ass'n  t.  Brown,  29  N.  J.  Eq.  121; 
State  V.  Anderson,  40  N.  J.  Law,  224,  226; 
Union  Nat  Bank  v.  Poulson,  40  N.  J.  Law, 
284;  Marts  t.  Cumberland  Mnt  Fire  Ins. 
Co.,  44  N.  J.  Law,  478,  480;  State  ▼.  Ray- 
mond, 53  N.  J.  Law,  260,  263,  21  Atl.  328; 
Pomeroy  t.  Mills,  37  N.  J.  Eq.  578;  Smith 
V.  Regan,  54  N.  J.  Law,  167, 171,  23  Atl.  1012; 
Carter  v.  Mayor  of  Rahway,  57  N.  J.  Law,  196, 
199,  80  Atl.  863.  The  last  three  cases  are  de- 
dslons  of  this  court  As  Beasley,  C.  J.,  said 
(speaking  for  the  Supreme  Court)  In  Knight  v. 
Freeholders  of  Ocean,  49  N.  J.  Law,  485,  12 
Atl.  625,  at  page  487,  49  N.  J.  Law,  page  626, 
12  Atl.:  "The  incorporation  of  the  existing 
laws  into  the  body  of  the  revised  laws  in 
an  unmodified  form  does  not  give  to  such 
re-enacted  laws  the  force  of  original  laws 
passed  at  the  date  of  the  revised  laws.  Such 
laws  were  re-enacted  with  no  purpose  of  giv- 
ing to  them  tiny  new  efficacy,  but  simply 
to  the  end  of  befltowlng  upon  their  rear- 
rangement a  legislative  sanction.  The  laws 
80  adjusted  are  not  to  be  deemed  to  have 
acquired  any  different  efficacy  from  that  pos- 
sessed by  them  In  their  original  condition." 
So  viewing  the  provisions  of  the  mechanic's 
lien  law  referred  to,  we  are  reminded  of  the 
general  state  of  the  law  as  it  stood  at  the 
time  of  their  original  enactment  with  respect 
to  subjecting  nonresident  parties  to  a  Judg- 
ment in  personam  upon  notice  of  the  suit 
served  upon  them  in  a  foreign  Jurisdiction. 
At  that  time  it  was  commonly  held  that  a 
personal  Judgment  effective  within  the  ter- 
ritory of  the  state,  could  be  rendered  by  a 
state  court  against  a  nonresident  defendant 
who  did  not  appear  and  submit  himself  to 
the  Jurisdiction  of  the  court,  provided  notice 
of  the  suit  had  been  served  upon  him  in  the 
state  where  he  resided,  or  hud  been  publish- 
ed in  the  state  within  which  the  court  was 
situate,  pursuant  to  the  provisions  of  a  local 
statute.  At  the  same  time  such  Judgment 
was  denied  any  extraterritorial  effect  Aft- 
erwards, by  the  fourteenth  amendment  of 
the  Constitution  of  the  United  States,  it  was 
provided  that  no  state  should  deprive  any 
person  of  life,  liberty,  or  property  without 
due  process  of  law;  the  effect  of  which,  as 
declared  by  the  Supreme  Court  of  the  United 
States  in  Pennoyer  T.  Neff,  95  U.  S.  714,  733, 
24  L.  Ed.  565,  is  to  render  a  personal  Judg- 
ment devoid  of  any  validity,  either  within 
or  without  the  territory  of  the  state  in  which 
it  is  given,  if  it  be  rendered  by  a  state  court 
In  an  action  upon  a  money  demand  against 
a  nonresident  who  is  served  by  a  publication 
of  summons,  but  upon  whom  no  personal 
service  of  process  within  the  state  is  made. 


and  who  does  not  appear  to  the  action.  The 
same  rule  applies  where  the  summons  is 
served  personally  upon  the  defendant  but 
beyond  the  limits  of  the  court's  Jurisdiction. 
Freeman  v.  Alderson,  119  U.  S.  185,  7  Sup. 
Ot.  165,  80  L.  Ed.  372;  Sugg  v,  Thornton, 
182  U.  S.  624,  10  Sup.  Ot  163,  33  L.  Ed.  447; 
Wilson  V.  Sellgman,  144  U.  S.  41,  12  Sup.  Ct 
641,  36  L.  Ed.  338.  As  was  said  by  Chief 
Justice  Beasley  (speaking  of  an  action  in 
personam)  in  Elsasser  v.  Haines,  52  N.  J. 
Law,  15,  18  Atl.  1097:  "Formerly  a  Judg- 
ment entered  in  the  way  provided  by  the 
statute  of  a  state  was  sometimes  held  to 
be  enforceable  in  such  state,  even  though 
the  court  officiating  were  not  possessed  at  the 
time  of  Jurisdiction  over  the  defendant  ac- 
cording to  the  general  principles  of  law  and 
Justice,  as  where  such  defendant  was  a  non- 
resIdeQt,  and  no  process  had  been  served 
upon  him,  and  no  notice  had  been  given  ex- 
cept by  way  of  public  advertisement;  at  the 
same  time  it  being  conceded  that  such  Judg- 
ment would  not  be  recognized  extraterri- 
torlally.  But  now,  by  force  of  the  addition 
to  the  federal  Constitution  Just  adverted  to 
[the  fourteenth  amendment],  such  Judgment 
could  be  of  no  legal  avail  either  at  home  or 
abroad"— citing  Pennoyer  v.  Neff.  See,  also, 
.Hess  V.  Cole  (1851)  23  N.  J.  Law,  116,  123; 
Mackay  ads.  Gordon  (1870)  34  N.  J.  Law,  286, 
291;  Mutual  Life  Ins.  (3o.  v.  Pinner,  43  N.  J. 
Bq.  52,  10  Atl.  184;  Klrkpatrick  t.  Post  63 
N.  J.  Eq.  591,  597,  32  Atl.  267. 

Viewing  the  sections  above  quoted  front 
our  mechanic's  lien  law  as  having  been  en- 
acted in  1853,  In  view  of  the  general  rule  of 
law  then  prevailing,  section  23  may  be  con- 
strued as  prescribing  three  different  modes 
of  service  of  the  summons,  viz.:  (a)  Ordi- 
nary service,  to  be  made  by  the  sheriff  of 
any  county  in  case  the  defendant  can  be 
found  in  the  state  to  be  served  therewith  in 
the  manner  that  other  writs  of  summons 
are  served;  and  (with  respect  to  such  de- 
fendants as  cannot  be  found  in  tills  state)  as 
prescribing  two  other  modes  of  service,  viz., 
actual  and  legal, .it  being  required  in  each 
of  these  modes  iiiat  a  copy  of  the  summons 
be  affixed  upon  the  building;  the  remaining 
steps  to  be  taken  in  order  to  insure  the  re- 
ceipt of  the  summons  by  the  defendant  be- 
ing dependent  upon  the  question  whether  he 
has  a  known  place  of  residence  abroad,  or 
can  be  found  personally  within  or  without 
the  state,  and  (in  the  case  of  such  defend- 
ants as  have  a  known  residence  abroad)  upon 
the  question  whether  the  plaintiff  is  willing 
to  go  to  the  expense  of  reaching  him  by  a 
service  personally  or  at  his  residence;  that 
is  to  say:  (b)  "Actual  service"  to  be  by 
serving  a  copy  on  such  nonresident  defendant 
personally  or  by  leaving  it  at  his  residence 
10  days  before  its  return;  (c)  "legal  service" 
to  be  made  (in  case  such  defendant  "resides 
out  of  this  state";  (that  is,  at  some  known 
residence),  by  sending  a  copy  by  mall  direct- 
ed to  him  at  the  post  office  nearest  ills  resl- 
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dence,  or,  lo  case  hla  residence  Is  not  known, 
tben  by  pnbllsblng  the  summons  in  some 
newspaper  of  this  state.  This  reading,  of 
coarse,  treats  the  practice  act  and  the  at- 
tachment act  as  in  pari  materia  (Her.  St. 
1847,  p.  »31,  I  17;  Id.  p.  48,  t  1.  etc.),' and 
treats  the  term  "residence"  as  equivalent  to 
the  "dwelling  house  or  usual  place  of  abode" 
at  which  a  summons  could  be  served  by  the 
sherill.  In  default  of  such  a  place  of  abode 
in  this  state,  the  sheriff  (notwithstanding  the 
casual  presence  here  of  the  defendant  in  per- 
son) might  return  the  writ  "Not  found,"  and 
the  defendant  would  be  one  who  "cannot  be 
found  In  this  state"  within  the  meaning  of 
the  act  Perrine  ads.  Evans,  35  N.  J.  Law, 
221;  Stout  y.  Leonard,  37  N.  J.  Law,  492; 
Baldwin  v.  Flagg,  43  N.  J.  Law,  495;  Mygatt 
V.  Coe,  6&N.  J.  Law,  510,  44  Atl.  198;  Cam- 
den Safe  Deposit  Oo.  v.  Barbour,  66  N.  J. 
Law,  103,  48  Atl.  1008. 

According  to  this  construction,  the  ex- 
planation of  the  distinction  between  "ac- 
tual" and  "legal"  service  is  that  these  kinds 
of  service  were  intended  only  for  defendants 
who  have  no  known  place  of  abode  in  this 
state  at  which  the  summons  could  be  served 
by  the  sheriff,  and  that  the  Legislature  made 
the  discrimination  in  the  form  and  effect  of 
the  resulting  judgment  in  view  of  the  proba- 
bility or  improbability,  according  to  the  clr^ 
cumstances,  that  the  nonresident  defendant 
would  receive  actual  notice  of  the  suit  That 
is,  although  the  builder  were  a  nonresident, 
yet.  If  he  were  served  p^winally  within  or 
without  the  jurisdiction,  or  if  a  copy  of  the 
summons  were  left  at  his  residence  so  that 
he  would  be  practically  certain  of  receiving 
it,  it  might  be  deemed  consonant  with  jus; 
tlce  to  give  a  personal  judgment  against  him 
(efficacious  within  this  state),  although  he 
did  not  appear;  while.  If  the  plaintiff  were 
not  willing  to  go  to  the  pains  and  expense  of 
serving  the  builder  personally  or  by  leaving 
the  summons  at  his  residence  in  a  foreign 
jurisdiction,  but  should  content  himself  with 
mailing  the  summons,  or  If  the  defendant's 
residence  were  not  known,  so  that  the  only 
effort  that  could  be  made  to  reach  him  with 
notice  of  the  suit  was  by  affixing  it  to  the 
building  and  publishing  it  in  a  newspaper  in 
this  state,  in  either  case  it  would  be  so  proba- 
ble that  the  defendant  might  not  actually  re- 
ceive the  notice  that  the  Legislature  deemed 
It  unjust  to  render  a  personal  judgment 
against  him  in  his  absence.  It  Is  obvious,  of 
course,  that,  so  far  as  the  act  provided  for  a 
judgment  in  personam  against  a  nonresident 
builder  who  was  "actually"  served  with  pro- 
cess out  of  the  state,  and  who  did  not  ap- 
pear and  submit  himself  to  the  court's  juris- 
diction, the  act  was  repealed  by  the  four- 
teenth amendment  as  construed  in  Pennoyer 
V.  Neff,  and  that  a  nonappearing  nonresident 
builder  served  without  the  jurisdiction  can 
now  be  no  more  bound  by  "actual"  service 
than  by  "legal"  service. 

Another  view  of  section  28  is  that  whlqb 


treats  the  term  'Victual  service"  as  Incladlng; 
the  ordinary  aorvice  made  by  sherliE.  and 
treats  "legal  service"  alone  as  applicable  to 
nonresidents. 

We  mention  these  different  views,  but 
without  amplifying  the  arguments  that  sup- 
port them  respectively,  in  order  that  it  may 
be  clear  that  we  have  not  omitted  to  make 
a  close  scrutiny  of  the  statutory  scheme,  and 
a  careful  examination  of  the  act  from  the 
historical  standpoint.  But  for  the  purposes 
of  the  present  case  we  do  not  feel  called 
upon  to  decide  what  is  the  precise  meaning 
of  the  term  "actual  service"  in  Bectiona  23 
and  24  of  the  act,  nor  to  come  to  a  definitive 
conclusion  as  to  the  reasons  that  actnated 
the  Legislature  in  drawing  the  distinction 
between  "actual"  and  "legal"  service,  and 
discriminating  with  respect  to  the  form  of 
the  judgment  to  be  entered  against  the  build- 
er In  the  one  case  and  in  the  other;  for,  in 
any  point  of  view.  It  Is  quite  manifest  that 
the  reason  for  the  distinction  between  tbe 
different  modes  of  service  disappears  tbe  mo- 
ment that  the  defendant  enters  a  general  &p- 
pearance  in  the  action,  or  puts  In  a  defense 
upon  the  merits.  Tbe  power  of  tbe  court 
over  him  then  depends,  not  upon  tbe  mode 
in  which  notice  was  sent  to  him,  but  ui>on 
the  fact  that  he  received  it,  and  chose  to  re- 
spond to  It,  and  availed  himself  of  his  rights 
under  the  act  by  voluntarily  appearing  and 
contesting  the  plalntifTs  claim.  As  between 
two  defendants,  each  pursued  In  an  action 
founded  on  a  personal  liability,  where  one  is 
served  with  process  in  a  manner  that  entitles 
the  court  to  render  a  judg;ment  against  him 
In  his  absence,  and  the  other  is  notified  of  the 
suit  in  a  manner  that  does  not  entitle  the 
court  to  render  a  personal  judgment  against 
him  In  his  absence,  there  is  reason  in  saying 
that,  in  the  absence  of  appearance,  tbe  for- 
mer defendant  shall  be  subjected  to  a  bind- 
ing personal  judgment,  and  the  latter  defend- 
ant not.  But  where  both  defendants  have 
appeared,  and  have  equally  enjoyed  tbe  op- 
portunity of  litigating  the  claim  made  against 
them,  each  with  the  prospect  of  a  conclusive 
determination  in  his  favor  In  the  event  of 
success,  there  is  neither  sense  nor  reas<m  in 
saying  that,  in  the  event  that  they  both  de- 
fend unsuccessfully,  tbe  one  shall  be  sub-  ' 
jected  to  a  judgment  binding  in  personam 
and  tbe  other  shall  not. 

The  rule  that  defects  in  tbe  form  of  pro- 
cess and  the  manner  of  its  service  are  waived 
by  making  appearance  and  defense  upon  the 
merits  is  not  a  technical  rule,  or  a  rule  of 
mere  practice  or  convenience.  It  la  a  rule 
of  jurisprudence,  grounded  upon  Uie  funda- 
mental idea  that  courts  of  justice  exist  for 
the  purpose  of  hearing  and  conclusively  de- 
termining disputes  between  litigants,  from 
which  it  results  that  be  who  voluntarily 
comes  (whether  as  plaintiff  or  defendant) 
before  a  court  of  competent  jurisdiction  over 
the  subject-matter,  and  there  submits  to  a 
trial,  and  determination  of  the  merits  of  hl» 
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controTeny,  ls°  boimd  by  the  determination 
tbat  be  bas  tbns  Invoked.  The-  role  has 
been  uniformly  enforced  In  tbls  state,  not 
only  In  ordinary  actions  at  law  <McCracken 
T.  Blcbardson,  43  N.  J.  Law,  60)  and  in  «t 
nity  (Crowell  v.  Botsford,  16  N.  3.  Eq.  46*; 
Newark  Savings  Inertitution  v.  Jones'  Ox'ts, 
36  N.  J.  Bq.  406),  bat  In  the  small-cause  court 
(Dare  t.  Ogden,  1  N.  J.  Law,  91;  Budd  ▼. 
Marvin,  4  N.  J.  Law,  248;  Mnrat  v.  Hntcbln- 
son,  16  N.  J.  Law,  46,  and  cases  tbere  cited; 
Drake  v.  Berry,  42  N.  J.  Law,  60),  In  statu- 
tory proceedings  (GlUtord  v.  Overseer  of 
Frankford  Tp.,  87  N.  J.  Law,  152),  and  even 
In  penal  actions  (Dallas  v.  Hendry,  8  M.  X. 
Law,  973;  Hageman  v.  Van  Doren,  6  N.  J. 
Law  J.  310).  The  same  principle  bas  been 
applied  in  this  court  witb  respect  to  an  im- 
I>erfectlon  appearing  In  a  writ  of  error.  Aft- 
er Joinder  In  error  it  was  beld  too  late  to 
object  HlDchman  v.  Butan,  81  M.  3.  Law, 
496t  602.  It  must  be  taken  for  granted  tbat 
tbe  Legislature  granted  the  mechanic's  Hen 
law  In  view  of  this  well-known  rule,  and  of 
the  principle  that  underlies  It,  and  that  there 
was  no  Intent  to  abrogate  either,  unless  such 
Intent  is  clearly  expressed  In  tbe  language 
of  the  act  It  Is  Insisted  tbat  such  an  In- 
tent Is  manifested  In  the  language  of  section 
2i.  Some  significance  Is  attributed  to  tbat 
part  of  tbe  section  tbat  requires  the  declara- 
tion to  contain  a  recital  tiiat  the  defendants 
were  summoned,  and  how  they  were  served. 
Bat  this  is  substantially  the  old  familiar  re- 
qnlrement  of  tbe  common  law  tliat  the  state- 
mest  of  tbe  cause  of  action  In  the  declara- 
tion sliall  be  preceded  by  a  recital  of  the 
mode  In  which  the  defendant  became  subject 
to  tbe  Jurisdiction  of  the  court  That  re- 
cital forms  a  part  of  the  record  (tbe  writ  it- 
self does  not),  and,  where  the  validity  of  the 
record  depends  upon  the  mode  in  wUch  tbe 
defendant  is  notified  of  the  suit  tbe  recital 
is  important  since  it  then  constitutes  the 
only  record  evidence  that  subjects  the  de- 
fendant to  the  force  and  efCect  of  the  Judg- 
ment But  If  the  defendant  appears,  bis 
appearance  Is  entered  upon  the  record,  and 
tbe  validity  of  the  proceeding  no  longer  de- 
pends alone  npon  tbe  mode  of  bis  notifica- 
tion. It  then  depends  npon  the  fact  of  his 
appearance.  This  is  a  general  rule,  univer- 
sally applied  at  common  law,  and  we  are 
unable  to  see  any  evidence  tbat  the  Legis- 
lature In  this  statute  intended  to  abrogate 
it  Misnomer  of  tbe  defehdant  misnomer  of 
tbe  plaintiff,  misstatement  of  tbe  character 
In  wbicb  a  party  sues  or  is  sued,  misstate- 
ment of  tbe  mode  in  which  a  party  is  served 
with  process,  tbe  statement  of  a  mode  of 
Bwvlce  insufficient  to  bind  the  party,  mis- 
statement of  tbe  form  of  action— these  and 
all  similar  matters,  although  they  aiq;>ear 
npon  tbe  face  of  tbe  record,  and  show  non- 
conformity of  the  declaration  with  tbe  re- 
cital of  process  and  service,  or  show  tbat  the 
defendant  was  not  required  to  answer  the 
declaration,  yet  tbey  must  be  availed  of, 


even  at  common  law,'  by  motion  to  set  aside 
the  wrtt  of  Its  service,  or  by  plea  in  abate' 
ment  ot  tbe  writ  None  of  them  could  be 
availed  of  by  demurrer  to  tbe  declaration  or 
by  plea  to  the  merits.  All  were  and  are 
waived  by  a  general  appearance.  1  Obit 
PI.  (13th  Am.  from  6tta  London  Bd.)  pp.  244- 
2S6,  281-283.  ( 

Section  24  declares  that  "the  practice,  pro- 
ceedings and  pleadings  thereon  shall  be  con- 
ducted and  the  Judgment  entered  as  in  suits 
in  such  circuit  court  to  recover  money  due 
on  contract;  and  all  or  any  of  said  defend- 
ants may  Jointly  or  severally  have  any  de- 
fence or  plea  to  tbe  same  that  might  be 
had  by  the  builder  to  any  action  on  said 
contract  without  this  act"  It  is  impossible 
to  give  any  force  or  effect  to  this  clear  and 
emphatic  language  unless  It  means  tbat  a 
defendant  who  makes  a  successful  defense 
shall  have  tbe  full  benefit  of  bis  success  by 
the  rendition  of  a  Judgment  conclusive 
against  the  plaintlfC,  and,  on  tiie  other  band, 
that  if  the  defense  be  nnsuccessfnl.  In  whole 
or  in  part,  the  plaintiff  shall  have  the  benefit 
of  that  for  which  he  prevails,  by  the  conclu- 
sive Judgment  of  a  court  of  reeord.  Tbe 
statute^  in  de«ilarlng  tbat  Jiriigment  shall  be 
entered  as  in  suits  in  the  same  court  to  re- 
cover moneys  due  upon  contract  means  that 
tbe  Judgment  shall  constitute  a  conclusive 
determination  of  the  merits  of  the  case,  if 
they  were  submitted  to  the  adjudication  of 
tbe  tribunal. 

Stress  is  laid  by  counsel  for  tbe  plaintiff  in 
error  upon  the  circumstance  tbat  section  24, 
after  providing  generally  for  the  practice, 
proceedings,  pleadings,  and  Judgment  goes 
on  to  say  tbat:  "In  case  a  verdict  be  ren- 
dered or  judgment  be  given  against  the 
builder  only.  Judgment  shall  be  given  for  the 
land  owner  with  costs  against  tbe  plaintiff; 
and  In  case  Judgment  be  given  for  the  plain- 
tiff it  shall  be  entered  against  the  builder 
when  he  was  actually  served  with  the  sum- 
mons, generally,  and  with  costs  as  in  other 
cases;  and  when  only  legal  service  of  the 
summons  bas  been  made,  judgment  against 
the  owner  and  also  against  tbe  builder  shall 
be  specially  for  the  debt  and  costs  to  be 
made  of  the  building  and  lands  in  tbe  dec- 
laration described."  But  aa  already  remark- 
ed, It  Is,  In  our  opinion,  quite  Irrational  to 
attribute  to  the  Legislature  the  purpose  to 
establish,  In  tbe  form  and  effect  of  the  judg- 
ment where  tbat  judgment  follows  after  a 
trial  upon  the  merits,  a  discrimination  that 
Is  dependent  solely  upon  the  mode  In  which 
tbe  defendant  received  notice  of  the  salt 
The  discrimination  (as  we  have  alseady  ob- 
served) applies  solely  to  tbe  bDllder^-the  very 
person  who,  according  to  the  averments  of 
the  declaration,  sustained  by  tbe  verdict  of 
tbe  Jury  upon  a  trial  had  in  presence  of  both 
parties,  la  the  v^non  who  contracted  the 
debt  for  wbleh  the  plaintiff  sues.  A  special 
judgment  against  the  builder,  so  far  as  his 
personal  liability  is  concerned,  la  no  judg- 
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ment  at  all.  It  irould  require  strong  lan- 
guage to  Justify  ns  In  attributing  to  tbe  Leg- 
islature so  unjust  a  purpose.  In  our  view, 
the  argument  that,  after  a  general  appear- 
ance and  defense  the  Judgment  against  the 
builder  shall  be  special,  not  only  oyerlooks 
entirely  the  general  spirit  and  purpose  of  the 
act  and  the  language  of  that  part  of  section 
24  'nrblch  renders  tbe  proceedings  conforma- 
ble to  those  In  an  ordinary  action  upon  con- 
tract, but  also  oTerlooks  the  force  and  effect 
of  the  word  "only"  In  the  clause  declaring 
that,  "when  only  legal  service  of  the  sum- 
mons has  been  made,"  Judgment  against  the 
builder  shall  be  special,  etc.  This  word 
"only"  cannot  have  been  Intended  to  make 
the  phrase  mean  "when  only  legal,  and  not 
actual,  service  has  been  made."  It  Is  not 
within  the  fair  contemplation  of  the  act  to 
suppose  that  a  single  defendant  would  be 
served  twice— once  actuary  and  once  legally. 
The  phrase  must  mean,  therefore,  that  the 
special  Judgment  against  the  builder  (that  is, 
the  denial  of  a  Judgment  in  personam)  shall 
apply  only  when  the  force  of  the  Judgment 
depends  upon  the  method  of  service;  that  Is, 
when  there  has  been  no  appearance,  defense, 
or  other  submission  to  the  court's  Jurisdic- 
tion. 

It  can  hardly  be  seriously  claimed  that  a 
builder  served  "legally"  with  the  summons, 
who  then  appears  and  makes  his  defense  up- 
on the  merits.  Is  not,  In  the  event  of  his  suc- 
cess, to  have  the  benefit  of  a  Judgment  con- 
clusively establishing  as  against  the  plalntUf 
the  nonexistence  of  the  debt  sued  for.  If 
we  deny  to  him  this  benefit  we  take  away 
at  once  the  principal,  if  not  the  sole,  motive 
for  appearance.  How,  then,  can  it  be  argued 
that,  in  case  the  same  defendant  be  unsuc- 
cessful in  his  defense,  the  plaintiff  shall  have 
no  Judgment  conclusive  upon  the  defendant 
personally?  Common  Justice  requires  that 
estoppel  shall  be  mutual.  And  the  legislative 
intent  to  prevent  any  unilateral  estoppel  Is 
clearly  evinced  by  the  language  of  section  24, 
which  declares  that,  "in  case  no  general  Judg- 
ment is  given  against  the  builder"  (that  is, 
if  tbe  builder  is  not  estopped  by  the  record), 
"such  proceedings  or  recovery  shall  be  no 
bar  to  any  suit  for  the  debt,  except  for  tbe 
part  thereof  actually  made  under  such  recov- 
ery" (that  is,  the  plaintiff  is  not  to  be  estop- 
ped by  a  special  Judgment  against  the  build- 
er). 

One  or  two  simple  Illustrations  will,  we 
think,  demonstrate  the  unjust,  and  even  ab- 
surd, consequences  that  would  flow  from 
adopting  the  construction  of  this  act  with 
respect  to  the  entry  of  Judgment  that  is  con- 
tended for  by  the  plaintiff  in  error.  Suppose 
a  nonresident  builder  to  be  sued  in  a  me- 
chanics' lien  suit,  and  to  be  served  "legally" 
with  the  summons.  He  is,  of  course,  under 
no  obligation  to  appear  and  make  defense. 
He  believes  that  be  has  a  defense  upon  the 
merits  to  the  whole  or  a  part  of  the  plain- 
tUTs  claim.    He  comes  into  court  and  de- 


fends because  he  !■  aattsfled  with  tlie  tri- 
bunal, and  hopes  to  prevail  in  tbe  action. 
If  he  sacceeds  in  overthrowing  the  plaintifTs 
claim  in  toto,  and  obtains  a  verdict  in  his 
favor,  he  has  a  Judgment  that  is  conclusive 
against  the  plaintiff  in  all  Jurisdlctiona.  On 
the  other  hand,  if  the  plaintiff  succeeds  whol- 
ly, he  has  no  Judgment  binding  the  builder 
personally,  but  only  a  declaration  that  the 
debt  thus  established  is  a  lien  upon  the  lands 
of  a  third  party;  or.  If  the  lien  fall,  then  the 
plaintiff  has  no  Jadgment  effective  for  any 
purpose.  This  result  is  highly  unjust  to  tbe 
plaintiff.  Or  suppose  the  same  builder  makes 
defense  for  the  purpose  of  disputing  a  part 
only  of  the  plaintiff's  claim.  He  succeeds  to 
the  utmost  of  his  contention,  and  reduces 
the  demand,  let  us  say,  from  f  10,000  to  $5,- 
000,  and  for  tbe  latter  amount  a  verdict  goes 
against  the  defendant,  who  lias  tbos  accom- 
plished the  very  purpose  of  bis  making  ap- 
pearance. Yet  in  this  event  neither  tbe 
plaintiff  nor  the  defendant  is  to  be  given  the 
benefit  of  an  adjudication  conclusive  upon 
the  controversy;  for  (according  to  tbe  con- 
struction contended  for)  the  Judgment 
against  the  builder  Is  to  be  special,  because 
of  the  circumstance  that  he  received  his  sum- 
mons by  maU  instead  of  personally.  And  by 
the  very  terms  of  section  24,  there  being  no 
general  Judgment  against  the  builder,  "such 
proceedings  or  recovery  shall  be  no  bar  to 
any  suit  for  the  debt,  except  for  the  part 
thereof  actually  made  under  such  recovery." 
Thus  the  plaintiff  is  at  liberty  to  make  the 
part  recovered  out  of  the  lands  of  the  owner, 
and  then  to  pursue  the  defendant  builder  in 
this  or  any  other  Jurisdiction,  and  litigate 
anew  the  excessive  claim  .that  he  has  once 
imsnccessfully  made.  Of  course.  It  is  not  to 
be  expected  that  either  the  plaintiff  or  the  de- 
fendant would  proceed  with  an  action  that, 
after  a  fair  trial  of  the  merits,  was  to  re- 
sult in  such  a  "lame  and  impotent  conclu- 
sion." And  BO  the  consequence  of  adopting 
the  construction  contended  for  by  plaintiff 
in  error  wonld  be  a  pro  tanto  nulliflcatlon  of 
the  statute. 

Upon  the  whole  matter,  therefore,  we  are 
of  the  opinion  that  so  much  of  section  24  as 
prescribes  a  special  Judgment  against  tbe 
builder  when  only  legal  service  of  the  sum- 
mons has  been  made  upon  him  must  be  con- 
strued as  referring  alone  to  cases  of  Judg- 
ment entered  by  default,  where  the  force  and 
effect  of  the  Judgment  depends  upon  the 
service  of  process,  and  not  at  all  to  cases 
where  the  defendant  has  entered  a  general 
appearance  to  die  action,  or  tms  made  de- 
fense upon  the  merits. 

Nor  is  there,  so  far  as  we  have  observed, 
any  reported  declsitm  in  this  state  to  tbe  con- 
trary. Such  cases  as  we  have  noticed  tend 
to  suppOTt  the  construction  above  declared. 
In  James  v.  Van  Horn,  39  N.  J.  Law,  353, 
tbe  btdlder  did  not  appear,  and  the  sole  con- 
troversy was  between  tbe  plaintiff  and  tbe 
owner.    In  answering  the  owner's  Inslstmeiit 
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that  the  trial  Jndge  had  erred  to  not  requir- 
ing proof  of  the  manner  of  service  of  the 
sammons,  Mr.  Justice  Reed,  speaking  for 
the  Supreme  Court,  treated  this  question  as 
immaterial  so  far  as  the  owner  was  concern- 
ed, because  as  to  him  the  Judgment  was  to 
be  special  to  any  event;  that  Is,  it  simply 
established  that  the  debt,  if  proved,  consti- 
tuted a  Hen  upon  his  lands.  In  stating  that 
the  question  whether  the  service  of  the  sum- 
mons was  effected  In  one  or  the  other  of  the 
modes  mentioned  in  the  statute  was  impor- 
tant only  to  determtolng  the  form  of  the 
Judgment  against  the  builder,  the  learned 
Justice  of  course  referred  to  such  a  case  as 
the  one  then  presented,  where  the  builder 
had  not  appeared  or  pleaded.  And  in  dls- 
cusstog  the  fifth  assignment  of  error,  which 
alleged  the  declaration  to  be  insufficient  be- 
cause It  contained  no  recital  of  the  mode  of 
service  of  builder  and  owner,  Mr,  Justice 
Reed  said:  "If  this  was  a  material  averment 
as  to  the  owner,  I  think  the  objection  should 
have  been  raised  by  demurrer.  After  plea 
interposed  It  was  too  late  to  raise  the  ques- 
tion on  the  trial,  and  the  verdict  would 
cure  the  defect  to  error."  And  In  the  same 
case  It  was  held  that  a  summons  to  a  lien 
claim  suit  may  be  sealed  by  the  attorney, 
such  being  the  practice  to  ordinary  actions 
at  law. 

In  Cornell  v.  Matthews,  27  N.  J.  Law,  522, 
the  summons  was  in  violation  of  section  8  of 
the  act  of  1853  (section  23  of  the  act  of  1888), 
because  it  described  the  defendant  as  build- 
er only,  whereas  the  declaration,  after  pro- 
ceedtog  against  him  as  builder,  according  to 
the  act,  concluded  with  an  averment  that 
the  debt  was  a  Hen  on  defendant's  Interest  to 
the  land.  Defendant  pleaded  non  assumpsit, 
payment,  and  the  statutory  plea  of  land  not 
liable.  The  Supreme  Court  held,  on  error, 
that  the  defendant,  by  appearing  to  the  suit 
generally,  and  pleadtog  the  plea  appropriate 
to  the  owner  of  the  land,  waived  ^e  In- 
formality of  the  sammons. 

In  Bnnls  v.  Eden  Mills  Paper  Co.,  6S  N.  J. 
Law,  577,  48  Atl.  610,  the  defendant  was  a 
corporation  sued  as  builder  and  owner,  and 
it  appeared  upon  the  face  of  the  record  that 
the  summons  was  served  by  delivery  to  the 
secretary,  wlthont  its  appearing  that  the 
president  could  not  be  found  and  bad  no 
dwelling  house  to  this  state  at  which  process 
might  be  served.  After  Judgment  by  de- 
fault, application  was  made  to  the  circuit 
court  to  open  the  Judgment,  but  upon  other 
grounds.  That  court  denied  the  application, 
whereuijon  a  writ  of  error  was  sued  out,  and 
this  court  sustained'  the  Judgment  of  the  cir- 
cuit court,  holdtog  that  its  decision  was  cor- 
rect npon  the  question  that  was  presented 
there,  and  that  the  other  question  (the  de- 
fective service  of  the  summons)  was  waived 
because  not  presented  below  to  the  applica- 
tion to  open  the  Judgment  The  same  dis- 
poBltlon,  and  for  the  same  reason,  was  made 
of  defendant's  objection  that  the  declaration 


was  defective  !n  not  showing  the  manner  to 
which  the  process  was  served.  Upon  the 
question  that  was  contested  in  the  circuit 
court  there  was  some  difference  of  opinion 
to  this  court,  but  upon  the  question  of  waiver 
of  the  objection  to  the  service  of  the  sum- 
mons and  of  the  objection  to  the  declaration 
there  was  no  dissent  In  short  this  court 
in  that  case  treated  the  defendant  as  It 
would  have  treated  any  defendant  to  any 
action  upon  contract,  requiring  no  more  cer- 
tainty to  the  recital  concerning  service  of 
summons  than  would  have  been  required  to 
any  case,  and  holding  -that  the  defendant 
had  waived  the  objection  to  the  mode  of 
service  by  making  an  application  to  open  the 
Judgment  upon  groonds  that  were  not  Juris- 
dictional. 

In  the  case  now  under  review  those  assign- 
ments of  error  that  attack  the  entry  of  a 
general  Judgment  against  the  plaintiff  in  er- 
ror must  be  overruled  for  the  reasons  above 
given. 

But  we  find  to  the  record  certato  trial  er- 
rors that  are  evidenced  by  bills  of  exceptions 
and  pointed  out  by  assignments  of  error. 
These  all  relate  to  the  instructions  of  the 
trial  Judge  to  the  Jury  with  respect  to  the 
measure  of  damages,  and  they  turn  up- 
on a  stogie  question.  Plalntltrs  action  was 
brought  to  recover  the  amount  due  for  lath- 
tog  and  plastering  the  building  in  question 
under  a  contract  made  between  him  and  the 
defendant  builder,  which  provided  compen- 
sation for  the  platotlff  at  the  rate  of  25  cents 
per  square  yard.  The  making  of  the  con- 
tract on  tiiose  terms,  and  its  performance 
by  the  plaintiff,  were  not  disputed.  As  to 
the  quantity  of  work  that  had  been  done, 
the  platotUTs  evidence  tended  to  show  that 
there  was  a  local  custom  under  which  the 
area  of  walls  and  ceilings  litthed  and  plaster- 
ed was  estimated  according  to  the  number 
of  lath  that  were  used,  1,000  lath  being  treat- 
ed as  equivalent  to  60  square  yards.  Wheth- 
er In  fact  1,000  lath  would  cover  60  square 
yards,  or  more  or  less,  depended  according  to 
the  evidence  upon  the  width  of  the  lath,  the 
spaces  left  between  them  as  laid,  and  upon 
other  conttogencles.  The  defendant  intro- 
duced evidence  tending  to  show  the  actual 
number  of  square  yards  that  were  lathed 
and  plastered.  Upon  this  showing,  the 
amount  due  for  the  work  was  materially  less 
than  would  result  from  adopttog  the  plato- 
tlfTs  method  of  estimation.  The  trial  Judge 
left  it  to  the  Jury  to  determtoe  which  method 
of  measurement  was  more  accurate,  and  per- 
mitted them  to  base  their  verdict  upon  either 
method  that  they  might  adopt  In  this,  we 
'  thtok,  there  was  manifest  error.  The  agree- 
ment was  to  pay  for  the  lathing  and  plaster- 
tog  at  a  specified  rate  per  square  yard.  This, 
by  Its  terms,  meant  the  measnred  area  of  the 
walls  and  ceiltogs  lathed  and  plastered. 
There  was  no  ambiguity  to  the  contract  that 
would  admit  of  the  use  of  a  local  cnstom  to 
explain  or  vary  its  terms. 
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Becanse  of  these  trial  'errors  the  Judgment 
of  the  circuit  court  should  be  reversed,  and 
a  Tenlre  de  noyo  awarded. 

The  court  voted  upon  three  qneries  as  follows : 

First.  On  such  proceedings  as  were  had  in 
the  circuit  court,  could  that  court  legally  ren- 
der a  general  judgment  against  the  builder? 

Yee-<5UMMEBB,  C.  J.,  and  HENDRIC& 
SON,  PITNEY,  SWAYZE,  BOGEKT,  VBED- 
ENBDRGH,  VOOBHBBS.  and  VBOOM,  JJ. 

No-MAGIE,  Ch..  and  VAN  SYCKBL,  DIX- 
ON, GARRISON,  and  FORT,  JJ. 

Second.  Was  error  committed  in  the  trial  with 
regard  to  the  measure  of  damages? 
Yes— AIL 

llilrd.  Shall  the  Judgment  be  reversed? 
Yes-AU. 


(O  N.  J.  U  m) 

CULVER  V.  LIBBERMAN. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Jul7  20,  1908.) 

BRROB^PRESTJMPTIONS-HBCHANICS'     LIENS— 

BINaLS  DEBT— ENFORCBHBNT— 

PRIORITIES. 

1.  On  error  it  will  be  presumed  that  a  court 
of  general  Jurisdiction  had  the  authority  to  ot- 
ter the  Jod^ment '  which  it  did,  unless  the  con- 
trary appear  in  the  record. 

2.  When  a  single  debt  exists  for  work  done 
or  materials  furnished  in  the  erection  of  several 
buildings,  the  liens  therefor  are  to  be  enforced 
by  a  single  lien  claim  and  a  single  declaration, 
in  which  the  debt  is  to  be  apportioned  among 
the  bnildings  and  curtilages  according  to  their 
respective  liability.  On  this  point  Jiahnson  v. 
Algor,  47  Atl.  571,  65  N.  J.  Law,  863,  is  ovet^ 
ruled. 

8.  The  rights  of  the  builder  and  the  several 
owners  and  mortgagees  in  proceedings  under 
the  mechanic's  lien  act  (P.  L.  p.  638),  are  to 
be  settled  in  a  single  snit,  by  the  Judgment  in 
which  the  priorities  of  the  liens  af  the  plaintiff 
and  each  of  the  defendants  are  to  be  settied. 

(Syllabus  by  the  Ckiurt.)  , . 

Brror  to  Circuit  Ciourt,  Hunterdon  County. 

Action  by  Mulford  B.  Culver  against 
MathlaB  Liebetman.  Judgment  for  plaln- 
tUt,  and  defendant  brings  error.    Affirmed. 

H.  B.  Herr,  for  plaintlfl  in  error.  George 
H.  Large,  for  defendant  In  error. 

FORT,  J.  This  la  a  suit  upon  a  mechan- 
ic's lien  claim.  The  lien  claim,  as  filed, 
stated  that  the  work  had  been  done  on 
separate  buildings,  which  .were  separately  de- 
scribed, with  their  curtilage,  and  the  con- 
tract price  for  the  whole  work  was  specifi- 
cally apportioned  to  each  building,  pursuant 
to  statute.  A  single  summons  Issued  In  the 
case,  and  but  one  declaration  was  filed  there- 
in, with  the  same  apportionment  to  the  re- 
spective buildings  as  in  the  lien.  The  dec- 
laration set  forth  that  there  was  actual  ser-> 
vice  of  the  summons,  and  the  defendant 
pleaded  the  general  issue  only  thereto.  The 
lien  claim,  summons,  and  declaration  all  de- 
clare against  the  defendant  as  both  builds 


f  1.  See  Meelianlci*  Liens,  voL  34,  Cent  Dig.  (] 
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and  owner.  The  writ  has  brought  ap  the 
Hen  claim  and  pleadings  and  the  bills  of 
exception  only.  Neither  the  summons  nor 
Its  return  as  to  service  was  offered  in  evi- 
dence, and  hence  is  not  in  the  record. 

The  first  exception  upon  which  error  is 
assigned  is  to  the  refusal  of  the  court  to 
charge  the  followlag  request:  "It  appearing 
by  the  affidavit  of  service  of  the  summons 
and  declaration,  and  also  by  the  testimony 
offered  In  the  cause,  that  the  defendant  was 
a  nonresident  of  this  state  at  the  time  the 
lien  claim  was  filed,  and  had  been  a  non- 
resident ever  since,  counsel  for  the  defend- 
ant requested  the  court  to  charge  the  Jury 
that  no  personal  judgment  could  be  render- 
ed against  the  defendant"  This  request  to 
charge  was  rightly  refused.  The  fact  that 
the  defendant  was  a  nonresident  of  the  state 
when  the  lien  claim  was  filed,  and  had  been 
a  nonresident  ever  since,  in  no  way  excludes 
the  possibility  of  personal  service  upon  the 
defendant  within  this  state,  under  which 
service,  by  the  express  provision  of  the  stat- 
ute, a  general  Judgment  may  be  entered. 
This  court  will  presume  authority  in  a  court 
of  general  Jurisdiction  to  enter,  the  Judgment 
which  it  did,  unless  the  contrary  appears. 
But  in  this  case  the  defendant  appeared  and 
filed  a  plea  of  the  general  Issue.  This  of  it- 
self will  give  the  court  authority  to  enter  a 
general  Judgment,  irrespective  of  how  the 
service  was  made.  Smith  t.  Colloty  (June 
Term,  1903),  66  Ati.  805. 

The  other  assignment  of  error  is  based 
upon  an  exception  to  the  ruling  of  the  trial 
court  In  giving  leave  to '  the  plaintiff  to 
amend,  if  necessary,  by  filing  a  separate  dec- 
laration for  each  building,  and  allowing  sepa- 
rate verdicts  thereon  on  the  consolidation  of 
the  stilts  for  trial.  The  course  pursued  by 
the  learned  trial  Justice  was  in  conformity 
with  the  practice  pointed  out  by  the  Supreme 
Court  In  Johnson  v.  Algor,  66  N.  J.  Law,  363, 
47  Atl.  571.  Under  the  decision  of  the  Su- 
preme Court  In  that  case,  the  plea  of  the 
defendant  was  held  to  deprive  him  of  the 
right  to  object  to  any  defect  in  the  form  of 
the  summons,  but  not  to  the  fact  that  sepa- 
rate declarations  had  not  been  filed  In  the 
suit  reciting  the  claim  against  each  build- 
ing. We  are  unable  to  agree  with  the  oon- 
clnslon  reached  in  Johnson  t.  Algor.  supra, 
that  separate  summons  and  declarations  are 
necessary  in  a  suit  upon  a  mechanics  lien 
claim  filed  against  two  or  more  buildings 
and  the  curtilages  whereon  the  same  stand. 
We  think  a  single  sunmons  against  all  the 
defendants  is  sufficient.  We  also  think  a 
single  declaration  only  Is  required.  The  stat- 
nte  clearly  contemplates  the  filing  of  but  one 
Hen  claim  for  labor  or  materials,  or  both,  for 
the  erection  and  construction  of  two  or  more 
buildings  by  the  same  builder.  Section  22 
of  the  act  (P.  L.  p.  646),  seems  to  make  this 
clear.  By  section  24  of  the  act  (P.  L.  p.  648), 
It  is  proyided  that  the  declaration  in  a  lien 
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salt  BhaU  recite  "that  the  owner  and  builder 
and  other  defendants  were  summoned  and 
how  served,  and  why  such  other  defendants 
were  made  defendants."  After  this  Is  done, 
the  statute  declares  the  declaration  shall  "be 
against  the  builder  and  In  the  same  form  as 
In  other  actions  upon  contract,  and  shall  con- 
clude with  an  averment  that  said  debt  Is,  by 
▼Irtne  of  the  provisions  of  this  act,  a  lien 
apon  such  building  and  lot,  describing  the 
eajue  as  in  such  claim;  and  to  such  declara- 
tion a  schedule  may  be  anneKed."  By  sec- 
tion 22  it  is  provided  that,  where  but  one 
U«i  is  filed,  but  it  covers  two  or  more  buUd- 
IngB,  where  such  buildings  "are  built  and 
constructed  by  the  same  person  or  persons" 
(this  means  the  same  builder,  and  has  no 
relation  to  whom  the  owner  or  owners  may 
be).  It  shall  be  lawful  for  the  person  or  per- 
sons furnishing  labor  or  materials  "to  divide 
and  apportion  the  same  among  the  said  build- 
ings In  proportion  to  the  value  of  the  mate- 
rial furnished  to,  and  the  labor  performed 
for,  each  of  said  buildings,  and  to  file"  with 
the  Uen  "a  statement  of  the  amount  so  ap- 
portioned to  each  building  In  lieu  of  the  bill 
of  particulars  required  by  the  sixteenth  sec- 
tion of  the  act"  The  statute  then  proceeds 
as  follows:  "Which  said  lien  claims,  when 
so  filed  may  be  enforced,  under  the  provi- 
sions of  this  act,  in  the  same  manner  as  If 
said  materials  had  been  furnished  and  labor 
performed  for  each  <k  said  buildings  sepa- 
rate." P.  L.  1808,  pp.  543,  546,  648,  $1  16, 
22,  24. 

.A  carefnl  reading  of  all  these  sections 
makes  it  evident  that  there  should  be  but  one 
suit  npon  a  mechanic's  Uen  .claim.  In  that 
suit  (to  use  the  language  of  the  statute)  the 
declaration  is  to  "be  against  the  builder." 
It  is  the  debt  of  the  builder,  and  whether  the 
material  or  labor  or  both  be  furnished  to  one 
or  ten  buildings,  so  far  as  the  builder  la  con- 
cerned. It  is  a  single. debt  The  owner  or 
owners,  mortgagee  or  mortgagees,  are  wade 
defendants,  not  that  they  are  to  answer  for 
the  debt  nor  because  they  have  contracted 
it,  but  to  give  them  notice  that  for  the  whole 
or  some  apportioned  part  of  the  debt  the 
land  which  they  own,  or  assert  a  mortgagee's 
lien  upon  is  claimed  to  be  specially  liable  to 
the  plaintiff,  by  virtue  of  the  statute,  for  the 
whole  or  some  part  of  the  debt  sought  to  be 
established  against  the  builder  in  the  action. 
This  construction  seems  to  be  made  all  the 
more  clear  by  the  clause  in  section  24  of  tHe 
act  which  declares:  "and  the  Judgment  in 
any  such  case  [that  la,  in  a  lien  case  where 
owners  and  mortgagees  both  are  defendants] 
shall  determine  the  priority  of  the  liens  of 
the  plalntifT  and  each  of  said  defendants, 
and  any  Judgment  or  proceeding  under  the 
same,  shall  not  affect  the  lien  of  any  of  said 
defendants,  whose  Uen  shall  be  determined 
to  be  paramount  to  that  of  the  plabitlff." 
The  Intent  of  the  statute  was  to  give  one 
suit  against  the  buUder  arising  out  of  a  sin- 


gle Indebtedness  for  labor  or  materials,  and 
to  bring  Into  that  suit  by  the  Uen,  summons, 
and  declaration  all  persons  who  have  any 
interest  in  the  property  against  which  the 
special  Judgment  is  sought  and  in  that  suit 
to  determine,  first,  the  debt  for  which  a  gen- 
eral Judgment  may  pass  against  the  builder; 
second,  against  which  buildings,  respectively. 
If  any,  the  plaintiff  Is  entitled  to  a  special 
Judgment  as  against  the  owner,  for  the 
amount  of  his  lien  daim  as  apportioned; 
third,  what  mortgage  inctunbrance  Is  upon 
each  piece  of  property,  and  the  priorities  be- 
tween the  mortgagees,  and  the  plalntlfTs  spe- 
cial Jud^nent  as  to  each  building  and  Its 
curtilage.  Many  reasons  suggest  themselves 
why  but  one  salt,  under  such  circumstances, 
should  be  given.  Where  several  pieces  of 
property  are  involved,  owners  and  mortgages 
may  overlap  and  make  it  impossible  to  ad- 
Just  the  equities  and  estabilab  the  priorities 
In  separate  suits;  certainly  without  a  consoU- 
datlon  of  the  actions.  In  one  suit  aU  rights 
can  be  adjusted  and  a  Judgment  roU  be  made 
up,  with  a  general  Judgment  against  the  build- 
er for  the  whole  debt  and  a  special  Judgment 
against  each  building  for  the  specific  amount 
of  the  general  Judgment  found  to  be  a  Uen 
upon  it,  with  a  statement  of  the  priorities  of 
the  mortgage  Uens,  If  any,  thereon.  It  would 
not  seem  to  be  difficult  to  frame  a  declara- 
tion Upon  a  Uen  claim.  In  which  an  appor- 
tionment is  made  of  the  debt  aUeged  to  be 
due  from  the  bnUder  on  two  or  more  build- 
ings. The  summons  and  declaration  are  each 
required  to  state  in  what  r^atlon  each  de- 
fendant stands  to  the  salt— whether  as  l>TUld- 
er,  owner,  or  mortgagee^  The  land  and 
buUdlng  of  each  owner,  and  upon  which  the 
mortgagee's  claim  exists,  m^urt,  in  any  event, 
be  specifically  set  out  The  defense  la  sin- 
gle. All  defendants  may  plead  the  general 
issue— that  the  buUder  does  not  owe.  Each 
owner  may  plead  in  addition  the  statutory 
plea  of  land  not  Uable,  and  each  mortgagee 
that  the  Uen,  if  it  exists,  is  subject  to  his 
mortgage.  Under  the  pleadings  the  court  is 
to  try  out  the  whole  case,  and  aU  the  issues, 
and  to  settle  the  priorities. 

This  conclusion  leads  to  a  disapproval  of 
the  construction  put  upon  the  statute  by  the 
Supreme  Court  in  Johnson  v.  Algor,  supra. 
No  amendment  of  the  declaration  filed  was 
necessary  in  this  case,  as  the  rights  of  the 
Utiganta  and  the  priorities  of  the  parties  were 
aU  to  be  settled  In  the  suit  as  Instituted,  and 
under  the  single  declaration  as  filed. 

The  Judgment  in  the  record  before  us 
shows  that  the  plaintiff  did  not  take  advan- 
tage of  the  permission  granted  by  the  court 
to  amend  and  file  separate  declarations,  but 
entered  a  «lngle  Judgment  generally  against 
the  btillder  for  the  whole  debt  and  a  special 
Judgment  against  each  building  for  the 
amount  apportioned  to  it  in  the  Uen  and  dec- 
laration. The  Judgment  In  the  record  being 
In  that  form.  It  Is  affirmed. 
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PHILLIPS  T.  CROSBY. 

(Snpreme  Ooort  of  New  Jeney.    Aag.  22, 
1903.) 

8ALBS  —  CORPORATB  STOCK  —  WARRANTIES  — 
REPRESENTATIONS  AS  TO  CORPORATION'S 
PROPERTY— BREACH— COMPLAINT. 

1.  A  declaration  alleged  breach  of  a  warranty 
in  a  sale  of  oil  stock,  consisting  of  false  repre- 
sentations as  to  the  land  of  the  company,  num- 
ber of  wells  in  actire  operation,  and  dividends 
that  were  being  paid.  It  further  averred  that 
defendant  represented  himself  to  be  a  director, 
and  familiar  with  the  affairs  of  the  company, 
and  that  plaintiff  pnrchased  the  stock  relying 
upon  mch  representations,  which  were  wholly 
false,  and  that  the  stock  was  wholly  without 
value,  and  the  consideration  paid  therefor  was 
whol^  lost  to  plaintiff.  Beld  that,  while  such 
declaration  did  not  disclose  facts  snfflcient  to 
sustain  a  cause  of  action  for  deceit  or  for  the 
recovery  of  money  had  and  received,  it  was 
snfilclent  as  an  action  to  recover  damages  for 
breach  of  warranty. 

2.  In  an  action  for  breach  of  warranty  in  the 
sale  of  oil  stock,  it  was  not  necessary,  in  order 
to  sustain  the  action,  that  complainant  had 
made  a  previous  offer  to  return  the  stock. 

3.  Representations  of  fact  as  to  the  property 
«f  an  oil  company,  its  productiveness,  and  other 
conditions  relating  to  tne  value  and  desirability 
of  its  shares  as  an  investment,  are  proper  ele- 
ments of  a  warranty  in  the  sale  of  the  stock, 
and  are  not  objectionable,  as  relating  to  prop- 
erty other  than  the  thing  sold. 

Action  by  Arvlne  H.  PhiUips  against 
Oeorge  W.  Crosby.  On  demurer  to  the  dec- 
laration.   Demurrer  overruled. 

Argued  Febniary  term,  1903,  before  GUM- 
MEHB,  C.  J.,  and  FORT,  PITNBT,  and 
HENDRICKSON,  JJ. 

John  3.  Grandall,  for  plaintiff.  Tbompson 
&  Cole,  for  defendant 


PER  CURIAM.  The  action  Is  on  con- 
tract, and  the  declaration  sets  forth  a  breach 
of  warranty  In  the  sale  of  certain  shares 
of  the  capital  stock  of  the  Ohio  Oil  Company, 
of  the  par  value  of  one  dollar  per  share. 
The  warranty  consisted  of  representations  as 
to  the  lauds  of  the  company,  the  number  of 
oil  wells  then  In  active  operation  thereon, 
their  producing  capacity,  the  output  there- 
from, the  dividends  that  were  being  paid  out 
of  the  Income,  and  as  to  the  value  of  the 
stock,  which  was  alleged  to  be  greatly  In 
excess  of  the  par  value.  It  was  further 
averred  that  defendant  represented  that  he 
was  a  director  of  the  company,  and  familiar 
with  Its  affairs;  that,  relying  upon  the  rep- 
resentations thus  made,  the  plaintiff  paid  the 
consideration  price  agreed  upon  for  the 
shares,  which  he  thereupon  received,  and 
still  holds;  that  the  representations  are  whol- 
ly untrue,  and  that  the  shares  of  stock  were 
and  are  wholly  without  value;  that  thereby 
such  consideration  money  was  whblly  lost  to 
the  plaintiff,  to  his  damage,  etc. 

The  defendant  filed  a  general  demurrer, 
and  contends  In  Its  support  that  the  declara- 
tion does  not  set  forth  an  action  of  tort  for 
deceit,  nor  for  the  recovery  of  money  had 
and  received,  after  returning,  or  offering  to 


return,  the  property  sold;  these  being  the 
remedies  pointed  out  In  Byard  v.  Holmes,  33 
N.  J.  Law,  19,  where  the  sale  has  been  pro- 
cured by  means  of  false  and  fraudulent  rep- 
resentations. It  Is  true  that  the  declaration 
does  not  disclose  the  facts  necessary  to  sus- 
tain an  action  of  the  form  and  character  ot 
either  of  those  thus  named,  but  It  does  dis- 
close, as  we  think,  allegations  of  fact  suita- 
ble to  an  action  upon  contract  for  breach  of 
warranty;  and  In  order  to  sustain  such  an 
action,  no  previous  return,  or  offer  to  retom, 
the  thing  sold  need  be  made. 

The  demnrrant  further  contends  that  tiie 
declaration  Is  not  sufficient  to  support  an  ac- 
tion on  contract  for  breach  of  warranty  be- 
cause the  facts  alleged,  except  as  to  the 
value  of  the  stock,  do  not  relate  to  the  thing 
sold,  which  was  the  stock,  and  that  the  al- 
leged representation  as  to  the  value  of  the 
stock  was  a  mere  expression  of  opinion.  Bat 
the  question  whether  such  a  representation 
amounts  to  a  warranty,  or  Is  a  mere  expres- 
sion of  opinion.  Is  usually  a  question  for  the 
Jury.  Under  the  facts  pleaded  In  this  case, 
we  think  the  question  Is  one  for  the  jury. 

Nor  do  we  think  that  the  other  representa- 
tions of  fact  as  pleaded  may  be  disregarded 
as  not  relating  to  the  thing  sold.  Represen- 
tations of  fact  as  to  the  property  of  the  com- 
pany. Its  productiveness,  and  other  condi- 
tions, having  relation  to  the  value  or  desira- 
bility of  Its  shares  as  an  Investment,  may 
be  regarded  as  proper  elements  In  a  contract 
of  warranty  in  the  sale  thereof.  This  prin- 
ciple Is  Illustrated  In  the  cases  of  Blake  v. 
Watson,  4fi  Conn.  323,  29  Am.  Rep.  683:  Cal- 
lahan V.  Brown,  31  Iowa,  333;  Humphrey  v. 
Merrfam,  46  Minn.  413,  49  N.  W.  199. 

The  demurrer  Is  overruled,  with  costa. 


(69  N  J. 
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In  re  DRIES'  WILL. 

(Prerogative  Court  of  New  Jersey.    Jtme  80, 

1903.) 

WIliLS— OIFT  TO  SUPPOSED  WIFB— FRAUD. 

1.  A  will  In  favor  of  testator's  supposed  wife 
is  not  void  on  the  pounA  of  her  fraud,  though 
she  had  not  been  cuvorced  from  a  former  hus- 
band, still  living,  he  having  told  her  that  he 
was  divorced,  and  she  knowing  that  he  was 
Kving  with  another  woman,  by  whom  he  was 
having  children,  and  she  liaying  told  these  facts 
to  testator. 

Ap]?eal  from  Orphans'  Court,  Essex  Coun- 
ty. 

In  the  matter  of  the  probate  of  the  wUl 
of  Philip  Dries,  deceased.  From  a  decree 
refusing  probate  thereof,  appeal  la  taken. 
Reversed. 

Abner  Kallsch  (Samuel  Kallsch,  of  coim- 
sel),  for  appellants.  Frederick  C.  Pressel,  for 
appellee. 

REED,  Vice  0rdlnaT7.  Philip  Dries  died, 
leaving  a  will.  In  which  he  said  in  Item  2: 
"I  give,  bequeath  and  devise,  a  house  and 
lot  of  land  known  as  No.  201  Belmont  Ave- 
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nne  In  the  City  of  Newark,  where  I  now  re- 
side, together  with  the  fnmlture  therdn  con- 
tained, to  my  beloved  wife,  Loulga  Dries,  to 
be  need  and  enjoyed  by  her  dnilng  the  term 
of  her  natural  life— that  Is  to  say:  so  long  as 
she  remains  single.  In  case  she  should  mar- 
ry, and  from  and  immediately  after  her 
death,  I,g^Te,  beqaeath  and  devise  to  all  my 
surviving  children,  their  heirs  and  assigns, 
forever,  both  real  and  personal,  to  be  divided 
share  and  share  alike."  This  will  seems  to 
have  been  execnted  on  the  20th  day  of  No- 
vember, 1899.  This  will  was  denied  probate 
In  the  orphans'  court,  because,  in  the  opinion 
of  that  court,  it  was  execnted  by  Philip  Dries 
in  the  belief  that  Louisa  Dries  was  bis  le- 
gal wife,  when  in  fact  she  had,  at  the  time 
of  her  marriage  with  him,  a  living  husband, 
known  to  her  to  be  living,  and  of  which  fact 
she  failed  to  inform  the  testator.  There  can 
be  no-doubt  that  If  a  woman,  at  or  before  a 
marriage  ceremony,  represents  herself  to  be 
competent  to  marry,  or  conceals  the  fact  that 
she  was  not  so  qualified,  and  thereafter  her 
supposed  husband  makes  a  will  In  her  favor 
because  he  believes  her  to  be  his  wife,  and 
it  turns  out  that  she  had,  and  knew  she  had, 
another  husband  living  when  she  married  the 
testator,  such  testamentary  disposition  will 
be  held  void.  To  avoid  a  will  upon  this 
ground,  however,  the  representation  or  con- 
cealment should  be  fraudulent,  and  It  should 
appear,  not  necessarily  that  they  were  made 
to  Induce  the  execution  of  a  will,  but  that 
tbey  did  induce  its  czecution.  In  Wilkinson 
V.  Joughin,  L.  R.  2  Bq.  CaB.  817,  the  misrep- 
resentation by  or  silence  of  the  supposed 
wife  was  willful.  In  Kennell  v.  Abbott,  4 
Yes.  802,  a  man  had.  In  the  language  of  the 
Master  of  the  Rolls,  falsely  assumed  to  be 
the  husband  of  the  testatrix,  he  having  a 
wife  living  at  the  time  of  his  marriage  with 
testatrix,  Snd  this  alone  could  be  supposed 
to  be  the  motive  of  her  bounty.  In  the  pres- 
ent case  I  am  inclined  to  believe  that  the 
woman  herself  was  deceived,  and  that  she 
thought  she  was  free  to  marry  Mr.  Dries. 
It  appears  that  In  1876  she  had  married  a 
miserable  fellow  named  Meyer.  He  abused 
her.  She  bad  him  arrested,  and  before  the 
magistrate  It  appears  they  signed  separation 
papers  of  some  kind.  When  they  separated 
does  not  appear,  but  the  separation  appears 
to  have  occurred  some  time  before  the  year 
1888.  She  thereafter  lived  alone  up  to  Sep- 
tember, 1888.  Her  first  husband  was  then 
living  with  another  woman,  by  whom  be  had 
two  children.  In  September,  1888,  she  mar- 
ried a  Mr.  Helberger,  who  seems  to  have 
died  In  1893.  On  August  1,  1897,  she  mar- 
ried Mr.  Dries,  the  testator.  She  says  that, 
in  addition  to  her  knowledge  that  her  first 
husband  was  living  with  a  woman  as  bis 
wife,  Meyer  himself  told  her  that  he  had  a 
divorce.  Meyer  denies  that  he  did  so  tell 
her,  but  be  Is  so  entirely  despicable  that  bis 
word  goes  for  very  little.  I  Incline  to  the 
belief  that  he  did  tell  hear  that  be  was  di- 


vorced. A  person  with  inore  knowledge  of 
the  worid  would  not  have  relied  upon  the 
facts  which  she  details,  but  would  have  had 
tbe  records  of  the  appropriate  court  searched 
to  ascertain  the  truth  of  Meyer's  assertion. 
But  she  is  an  Ignorant  woman,  Uttle  ac- 
quainted with  our  language  and  our  customs. 
The  fact  that  Meyer  was  living  with'  another 
woman,  by  whom  he  was  having  children,  of 
which  she  says  she  was  informed,  would  not 
be  unlikely  to  lead  her  to  the  belief  that  she 
was  free  to  marry.  Again,  she  says  she  told 
Mr.  Dries,  before  her  marriage  with  him, 
that  she  had  had  a  husband,  who  was  living. 
The  learned  Judge  who  heard  the  case  be- 
fore did  not  believe  this,  because  It  was  un- 
likely that  Mr.  Dries  would  knowingly  be- 
come a  bigamist.  This  conclusion  rests  up- 
on the  assumption  that  she  told  Mr.  Dries 
the  bald  fact  that  she  had  been  married  to  a 
man  named  Meyer,  who  was  still  living.  I 
think  it  probable  that  she  not  only  told  Dries 
that  she  had  been  married  to  a  man  still  liv- 
ing, but  that  she  told  him  substantially  what 
she  has  told  the  court  about  her  relations  with 
him.  After  telling  of  the  trouble  which  the 
daughters  of  Mr.  Dries  made  when  they 
learned  of  his  Intention  to  marry  her,  she 
says  that  they  (the  daughters)  told  him  all 
kinds  of  stories  about  her.  She  was  asked, 
"Did  they  tell  bim  anything  about  you?" 
She  said:  "They  said  I  got  another  man. 
That  is  what  they  said.  He  told  them  I 
told  blm  all  about  it;  he  know  it  I  told 
him  right  away.  He  says  I  was  foolish  to 
live  BO  long  with  a  man  like  this,  like  be  is." 
Again,  She  was  asked  on  cross-examination, 
"You  say  you  told  him  you  were  a  married 
woman  at  the  time  he  married  you,  did 
you?"  She  said,  "Yes,  sir;  I  did.  Q.  Was 
that  before  you  married  him?  A.  Before  I 
married  him  I  told  him  all  about  it  Q.  (By 
the  Ck>urt)  Well,  where  was  it  that  you  told 
him  that— that  Meyer  had  been  your  hus- 
band? A.  He  came  over  to  my  bouse  on 
Sunday  to  see  me.  Q.  This  was  before  yon 
were  married?  A.  Yes,  sir.  Afternoon  the 
youngest  one,  or  one  that  is  going  on  nine- 
teen now,  he  got  her  with  him  on  same  day. 
She  was  over,  and  had  been  with  me,  and 
then,  after  dinner  she  wanted  to  go  off,  and 
he  stayed  until  supper  time,  and  then  he  go 
back  home."  Again,  she  says:  "I  told  him 
I  had  a  man,  Mr.  Meyer,  and  he  is  married, 
and  then  I  was  a  widow  and  all.  He  has 
children.  And  then  I  married  Helberger, 
and  I  am  now  over  three  years  a  widow  from 
Helberger,  when  he  died.  He  says,  "That  It 
is  all  right'  Q.  Did  you  tell  him  that  Meyer 
was  living?  A.  Yes,  sir;  he  knew  It  1  told 
him.  Q.  You  knew  It  then,  too?  A.  I  told 
him  on  account—  I  says  he  has  got  a  wife 
and  children  already.  He  knew  all  about 
it"  She  does  not  say  that  she  told  Mr. 
Dries  that  Meyer  had  told  her  that  he  had  a 
divorce.  She  does  say  that  -she  told  Mr. 
Dries  "all."  It  is  not  improbable  that  tbe 
"all"  Included  the  story  of  Meyer's  visit  to 
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ber,  and  statement  thitt  h»  was  dlrorced. 
However  that  may  be,  I  have  no  donbt  tbat 
she  talked  with  Mr.  Dries  about  tbe  exist- 
ence  of  Meyer,  and  that  Mr.  Dries  knew  that 
Meyer  had  been  her  former-  husband,  and 
was  still  living.  The  witness  says  that  Mr. 
Dries  told  her  that  his  daughters  had  told 
him  tbat  she  had  a  husband,  named  Meyer, 
living.  One  of  the  daughters  admits  that 
she  knew  It.  She  says  that  she  cat  a  scrap 
from  a  newspaper.  She  denies,  htfwever,  of 
telling  her  father  abont  It  But,  taUng  Into 
account  the  inimical  feeling  towards  this 
witness,  It  is  in  the  highest  degree  Improba- 
ble that,  if  the  daughters  had  knowledge  of 
such  a  fact,  they  did  not  promptly  communi- 
cate it  to  their  father.  The  daughter  says 
that  she  got  ber  Information  about  three 
years  ago— she  was  speaking  in  January, 
1902.  She  was  so  Informed,  therefore,  10 
months  before  the  will  was  made;  and  tf  she 
communicated  ber  Information  to  her  father 
within  tbat  time,  testator  knew  of  It,  and 
bad  probably  discussed  the  matter  with  his 
supposed  wife,  before  exectitlng.  his  will. 
The  daughter  Is  not  certain  of  the  date  when 
she  heard  of  the  existence  of  Meyer,  and  it 
is  as.  likely  that  she  learned  of  It  while  her 
father  was  propoedng  to  m&rry  as  It  is  that 
she  learned  of  it  afterward.  Mr.  Dries  was 
probably  little  less  ignorant  than  she,  and 
accepted  her  account  as  sufficient  to  entitle 
ber  to  marry  blm.  I  am  constrained  to  the 
conclusion  that  it  fax  not  been  proved  that 
tbe  wlU  was  the  product  of  the  woman's 
fraud,  and  tbat  the  will  should  be  admitted 
to  probate^ 

(eS  N.  J.  L.  666) 

0.  B.  COLES  &  SONS  CO.  t.  BLYTHB. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

July  20,  1003.) 

CEBTIOHAHI— REVIEW  OP  FACTS-CBRTIFYINO 
FACTS  yOUND. 

1.  Where  a  writ  of  certiorari  is  used'  as  a 
writ  of  error  to  review  the  action  of  a  lower 
court,  not  a  special  statatory  tribunal,  the  Su- 
preme Court  and  this  court  will  not  review  find- 
ings of  fact,  if  there  is  any  evidence  to  support 
tbe  findings. 

2.  Proper  practice  requires  that  the  lower 
court  should  be  called  on  to  certify  the  facts 
found.  If  it  is  unable  to  certify  the  facts,  dep- 
ositions may  be  taken  to  determine  What  facts 
were  found. 

S.  It  is  improper,  in  such  a  case,  toi  bring  up 
all  th^  evidence  taken  in  the  lower  court. 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  C.  B.  Coles  &  Sons  Oo.  against 
Ktrk  Blythe.  Judgment  for  defendant  (54 
Atl.  240),  and  plaintiff  brings  error.  Be- 
versed. 

George  H.  Pierce  and  Wm.  D.  Iiippincott, 
for  plaintiff  in  error.  John  J.  Orandall  and 
Clysses  O.  Styron,  for  defendant  in  error. 

SWAYZB, -J.  On  November  28,  1901,  a 
writ  of  attachment  was  issued  out  of  tbe 

f  1.  See  Certiorari,  vol.  (,  Cent.  SIs-  i  U3.' 


Atlantic  dicolt  eonrt  In  CaTor  of  O.  B.  Ocles 
&  Sons  Ooi  against  Kirk  Blythe  as  a  non- 
resident debtor.  Money  doe  to  the  defend- 
ants was  attached,  and  tbe  auditor  received 
the  sum  of  $846.  On  March  6,  1802,  Blytbe 
confessed  judgment  to  Edwin  Smith.  Bixecn- 
tion  was  issued  thereon,  supplemental  pro- 
ceedings were  bad,  and  a  receiver  aptpointed 
May  1,  1902.  On  the  same  day,  upon  tbe 
petition  of  Smith,  the  judgment  creditor,  tbe 
court  ordered  tbat  tbe  plaintiffs  In  the  at- 
tachment suit  show  cause  why  the  writ  of 
attachment  should  not  be  quashed,  npon  tbe 
ground  that  Blythe  was  a  resident  of  tbe 
state  of  New  Jersey  at  tbe  time  the  attacb- 
ment  was  issued.  Testimony  was  taken  up- 
on this  rale  on  both  sides,  and  4m  July  2d 
the  application  to  quash  tbe  writ  waa  denied, 
and  the  rule  to  show  cause  discbarg^ed.  The 
conclusltms  of  the  circuit  court  printed  with 
the  case,  show  that  the  justice  holding  the  At- 
lantic circuit  found  as  a  fact  that  at  the  date 
of  attachment  tbe  defendant  was  resident  In 
Pennsylvania.  On  July  17, 1902,  the  proceed- 
ings were  removed  by  certiorari  to  tbe  Su- 
preme Court  Tbat  court  at  F^mary  term. 
1006,  reversed  the  order  of  the  circuit  court. 
S4  Atl.  240.  The  opinion  states  tliat  the  evi- 
dence la  uncontradicted  tbat  at  the  time  the 
attachment  was  issued  Mrs.  Blythe  was  at 
the  house  formerly  occupied  by  herself  and 
her  husband  in  Atlantic  City,  and  tte  Su- 
preme Court  concluded  tliat  tbat  house  was 
tbe  defendant's  dwelling  house  and  usual 
phice  of  abode,  and  tbat  summons  might 
have  been  served  npon  him  there.  A  writ 
of  error  issued  out  of  this  court  on  liarch 
13th,  and  upon  an  allegation  of  diminution 
In  the  record,  a  writ  of  certiorari  Was  Issued, 
to  bring  up  "the  writ  of  certiorari  and  return 
thereto,  and  the  judgment  thereon  of  the 
Supreme  Court  of  tbe  state  of  New  Jersey, 
together  with  afHdavit  for  attachment  writ 
of  attachment,  return  of  attachment.  Judg- 
ment of  Edwin  Smith,  petition  for  discovery, 
examination  on  discovery,  order  appointing 
receiver,  petition  of  judgment  creditor,  rule 
to  show  cause,  order  discharging  rule  to  show 
cause,  conclusions  in  tbe  circuit  court,  rea- 
sons for  reversal,  the  testimony  taken  under 
the  rule  to  show  cause  issued  out  of  drcult 
court  of  the  county  of  Atlantic  why  tbe  at- 
tachment in  this  dise  should  not  be  quashed 
together  with  all  things  touching  and  cod 
ceming  the  same."  In  pursuance  of  this,  all 
the  proceedings  have  been  printed.  The  writ 
of  certiorari  issued  by  the  Supreme  Court  to 
tbe  circuit  court  brought  up  tbe  judgment 
order,  and  proceedings  dismissing  the  rule  to 
show  cause. 

The  practice  addpted  by  counsel  for  the 
defendant  in  error  in  taking  to  the  Supreme 
Court  the  evidence  upon  tbe  rule  to  show 
cause  was  improper.  The  proper  practice  Is 
clearly  indicated  in  Bisbee  v.  Bowen,  56  N. 
J.  Law,  69,  25  Atl.  865;  Stafford  v.  Mills,  67 
N.  J.  taw,  670,  31  Atl.  1023;  McAdam  v. 
Block,  63  N.  J.  Law,  608,  44  Aa  208.    In  the 
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last  cate,  tbe  present  Oblcf  Justice,  in  a  care- 
fnl  opinion,  citing  the  cases^  clearly  stated 
that  npoD  a  writ  of  certiorari  to  review  a  de- 
cision of  a  lower  court  In  a  case  of  tliis 
kind,  the  review  wQI  be  confined  to  errors 
In  law.  Proper  practice  reqnlres  that  the 
court  below  should  be  called  on  to  certify  the 
tacts  found  b7  that  court  -If,  for  any  rea- 
son, the  court  Is  unable  to  certify  the  facts 
found  by  it,  a  rule  may  be  granted  by  the  Su- 
preme Court  to  take  depositions  to  ascertain 
the  facts  upon  which  the  determination  of 
tbe  court  below  was  made,  as  was  done  In 
Stafford  ▼.  HlUs.  Upon  the  facts  found  by 
tbe  court  below  being  certified,  or  ascertain- 
ed by  means  of  depositions,  as  the  case  may 
require,  tbe  Supreme  Court  determines 
whether  or  not  any  error  In  law  has  been 
committed.  The  writ  of  certiorari  in  cases 
of  this  kind  takes  tbe  place  of,  and  has  the 
function  of,  a  writ  of  error,  and  the  Supreme 
Court  cannot  be  required  to  review  the  evi- 
dMice,  tQ  determine  whether  or  not  the  find- 
ings of  the  lower  court  were  correct  If 
there  Is  any  evidence  to  warrant  the  findings 
of  the  lower  court,  its  conclusions  upon  tbe 
question  of  fact  cannot  be  set  aside,  and  tbe 
Judgment  can  only  be  reversed  for  error  in 
law.  If  that  course  had  been  pursued  in  this 
case,  no  difficulty  could  have  arisen,  for  the 
circuit  court  found  as  a  fact  that,  the  resi- 
dence of  Blythe  was  in  Pennsylvania  at  the 
time  the  attachment  was  issued,-  and  the  tes- 
timony of  at  least  two  witnesses,  If  believed, 
jtistlfles  tills  finding.  Tbe  Supreme  Court 
fell  into  the  error  of  overlooking  this  testi- 
mony. It  appears  to  have  been  misled  by 
tbe  manner  in  which  the  case  was  presented. 
In  the  printed  book,  as  presented  to  us,  this 
testimony  appears  on  pages  7  to  18.  On 
pages  21  to  23  appear  notices  of  taking  affi- 
davits, and  on  page  24  further  depositions 
taken  In  the  cause  begin.  All  the  subsequent 
pages  to  page  111,  Inclusive,  are  taken  up 
with  these  depositions.  It  is  quite  apparent 
to  us  that  the  court  assumed,  from  the  man- 
ner In  which  the  record  was  presented,  that 
tile  testimony  on  pages  24  to  111,  Inclu- 
sive, was  all  the  testimony  in  the  case,  and 
this  error  was  a.  very  natural  one. 

Since  we  find  evidence  supporting  the  find- 
ing of  tbe  circuit  court.  It  bf  unnecessary, 
and,  strlctljr  speaking,  improper,  for  us  to 
consider  tbe  weight  of  the  testimony;  but 
as  the  practice  in  this  class  of  cases  has 
been  somewhat  unsettled  imtil  the  recent  cas- 
es above  cited  (none  of  which  are  In  this 
court),  we  have  reviewed  all  the  testimony, 
and  are  satisfied  that  the  conclusions  of  the 
circuit  Jhdge  are  correct  and  that  at  tbe 
time  of  the  issuing  of  tbe  attachment  the 
defendant  had  no  usual  place  of  abode  In 
this  state  at  which  «  summons  could  be 
served.  It  Is  immaterial,  under  our  deci- 
sions, whether  or  not  his  legal  residence  was 
In  New  Jersey.  '  Stout  v.  Leonard,  87  N.  J. 
Law,  492. 

It  was  urged  that  the  assignments  of  er> 
85iL-«3 


ror  in  this  case  failed  to  present  the  ques- 
tion with  definitoMss,  because  they  failed  to 
point'  out  the  testimony  which  justifies  the 
inference  of  the  dicidt  court  Judge;  but  It 
is  not  tbe  function  of  an  assignment  of  er- 
ror to  state  evidence.  The  error  of  law  is 
clearly  stated  in  the  assignments. 

The  Judgment  of  the  Supreme  Court  should 
be  reversed,  and  the  rule  to  show  cause 
discharged.  The  plalntifFs  in  error  are  enti- 
tled to  costs  in  both  courts. 


(M  N.  J.  A  SW) 
PUSTEB  V.  PARKER  MERCANTILE  CO. 
(Court  of  Cbancorj  of  New  Jersey.    March  10, 
•  1903.) 

STTBPaiNA— MOTION    TO    SET    AdlDB— FORRIQN 
CORPORATION. 

1.  Motion  to  set  aride  service  of  a  subpoena, 
made  on  tbe  president  of  defendant  while  cas- 
ually In  the  state  on  private  bnsiness,  on  tbe 
ground  that  defendant  is  a  foreign  corporation, 
not  snbject  to  tbe  conrt's  jurisdiction,  will  be 
denied;  the  service  doing  no  harm. 

Suit  by  Henry  Puster,  receiver,  against  the 
Parker  Mercantile  Company.  Defendant 
moves  to  set  aside  the  service  of  a  subpoena. 
Denied. 

Robert  M.  Boyd,  Jr.,  for  applicant  Robert 
S.  Hudspeth,  for  receiver. 


STVVENS,  V.  a  This  is  a  motion  to  set 
aside  service  of  a  subpoena,  on  tbe  ground 
that  defendant  is  a  foreign  corporation,  not 
subject  to  the  jurisdiction  of  this  court  Tbe 
practice  here  adopted  is  that  which  prevails 
in  the  courts  of  the  United  States.  Ooldey 
V.  Morning  News,  156  U  S.  618,  15  Sup.  Ct 
659,  39  Ll  Sd.  617.  It  does  not  appear  to 
have  the  sanction  of  the  courts  of  this  state. 
In  Klrkpatrick  v.  Post  S3  N.  J.  Eq.  682,  32 
Atl.  267,  motion  was  made  to  set  aside  an 
order  of  publication  as  against  two  absent 
defendants  who  were  nonresidents.  The  mo- 
tion was  denied  both  in  the  court  of  chancery 
and  on  appeal  (53  N.  J.  Eq.  641,  33  Atl.  1059), 
on  the  ground  that  being  a  mere,  notice  to 
tbe  defendants  of  the  pending  litigation,  and 
thus  affording  them  an  opportunity  of  coming 
In  and  taking  part  In  it  If  they  saw  fit  it 
could  not  be  tbe  subject  of  complaint  as 
It  could  do  them  no  barm.  In  that  case, 
there  had  been  an  order  of  publication.  A 
notice  of  this  order  bad'  not  only  been  sent 
throng  the  vakil,  but  had  actually  been  re- 
ceived. In  the  case  in  hand,  the  subpoena 
was  served  upon  the  vice  president  of  the 
corporation  while  casually  in  the  state  on 
private  bnsiness.  The  situation  In  both  cases 
is  substantially  the  sam&  If  in  the  one  case 
the  service  could  do  no  barm,  neither  could 
it  in  the  other.  It  gave  in  both  actual  notice 
of  the  pendency  of  the  suit  and  an  oppor- 
tunity to  come  in  and  defend  on  the  merits, 
at  the  option  of  the  person  sued.  In  neither 
case,  to  use  the  language  of  the  Chief  Jus- 
tice In  the  case  cited,  la  it  to  be  assumed 
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that  the  court  of  chancery  would  pronounce 
a  decree,  founded  on  process  of  this  char- 
acter, that  would  be  Illegal  and  contrary  to 
the  Federal  Constitution.  If  the  fact  be 
truly  set  out  In  defendant's  affidavits,  it  was 
'  not  at  the  time  of  attempted  service  within 
the  state  for  any  purpose  whatever,  and  con- 
sequently no  better  served  and  more  sub- 
ject to  the  Jurisdiction  of  this  court  than 
was  the  defendant.  Post,  in  the  case  cited. 
As  a  matter  of  practice,  it  seems  to  me  that 
it  would  be  most  illogical  to  hold  that  in  the 
case  of  publication,  followed  by  service  out 
of  the  state,  the  motion  to  vacate  should,  on 
the  ground  stated,  be  denied,  while  in  the 
case  of  service  within  the  state,  equally  in- 
elfectlve,  of  Itself,  to  bring  the  defendant 
within  the  Jurisdiction,  the  motion  to  set 
aside  the  service  should  be  allowed.  The 
case  principally  relied  on  was  the  case  of 
the  Camden  Rolling  Mills  Co.  v.  Swede  Iron 
Co.,  32  N.  3.  Law,  16,  but  that  case  came  up 
on  demurrer  to  a  plea  to  the  Jurisdiction,  the 
plea  being  sustained.  The  case  la  an  author- 
ity for  the  position  that  if  defendant  pleads 
and  proves  the  facts  set  up  in  his  affidavits, 
the  court  will  dismiss  the  bill  for  want  of 
Jurisdiction  to  adjudge  the  merits.  It  is  not 
an  authority  for  the  propriety  of  this  method 
of  procedure.  In  Moulin  v.  Insurance  Co.,  24 
N.  J.  Law,  234;  Id.,  25  N.  J.  Law,  57,  there 
was  also  a  plea  to  the  Jurisdiction.  I  do  not 
think  that  the  service  has  been  proved  to  be 
fraudulent. 
The  application  should  be  denied. 


<«6  N.  J.  B.  ICl) 

B<ABVBL  V.  FRALINGBR  et  aL 

(Court  of  Chancery  of  New  Jersey.    Sept  4, 

1903.) 

ANSWERS    TO    INTKRROGATORIBS-AFIITOAVIT 
— KXBOUTION  OF  CONTRACT— KVIDKNCB. 

1.  Defendant  answered  interrogatories  con- 
cerning a  contract  he  was  alleged  to  have  ex- 
ecuted that  he  bad  never  seen  it,  and  that  It 
was  never  executed.  Held-,  that  his  aflSdavit 
to  the  tmth  of  his  answers  "to  the  best  of 
his  "knowledge  and  belief"  was  an  assertion 
that  he,  using  his  best  recollection,  was  unable 
to  recall  such  an  occurrence;  the  tact  being 
one  concerning  his  own  act,  of  which  he  must 
have  had  knowledge  had  it  existed. 

2.  The  circumstances  adduced  in  a  suit  to 
conipel  specific  performance  of  a  contract 
Jiela  to  support  the  positive  testimony  of  com- 
plainant that  the  contract  was  signed,  and  to 
overcome  the  negative  testimony  of  defend- 
ants in  their  sworn  answers  to  interrogatories. 

Suit  by  PhlUp  I.  Marvel  against  Nettie 
Fratinger  and  others.  Decree  for  complain- 
ant 

O.  A.  Bonrgols  and  Thompson  &  Cole,  for 
complainant  S.  EC.  Grey  and  B.  Cooper 
Shapley,  for  defendants. 

REED,  V.  0.  This  bill  is  filed  to  compel 
the  defendant  Nettie  Frallnger  to  specifical- 
ly perform  a  contract  to  convey  a  one-fourth 
Interest  in  a  certain  tract  of  land  In  Atlan- 
tic City.    This  property  appears  to  have  been 


owned  by  Nettle  Frallnger,  John  L.  Tonng, 
Stewart  McShea,  and  the  complainant.  Dr. 
Marvel,  each  owning  a  one-fourth  Interest. 
There  was  a  mortgage  upon  the  property  of 
$43,000.  The  alleged  facts  upon  which  the 
complainant's  suit  Is  based  are  these:  Prior 
to  August  24,  1899,  there  was  a  parol  agree- 
ment betwen  Dr.  Marvel  and  the  three  oth- 
er owners  by  which  these  three  wore  to 
convey  their  Interest  to  Dr.  MorveL  On  the 
evening  of  August  25th  the  parties  met  con- 
firmed the  terms  of  sale,  and  Dr.  Blarrel 
gave  a  certified  check  for  $10,000  as  port  of 
the  consideration  for  the  purchase.  This 
check  was  dated  August  24th,  and  was  made 
payable  to  the  order  of  Dr.  Marvel  himself, 
and  was  indorsed  by  him.  A  receipt  was 
given  for  the  check  by  Mr.  Tonng,  one  of 
the  owners,  in  which  it  was  stated  that  the 
check  was  given  on  account  of  the  purchase 
of  the  tea  property,  this  being  admittedly 
the  property  in  question.  A  formal  agree- 
ment in  writing  was  later  prepared  by  Wal- 
ter McShea,  a  lawyer,  and  a  son  of  Stewart 
McShea,  one  of  the  owners.  This  agreement 
was  signed  by  Mr.  Stewart  McShea,  by 
Young,  and  Mr.  and  Mrs.  Frallnger,  and  pre- 
sented to  Dr.  Marvel  by  Walter  McShea. 
Dr.  Marvel  refused  to  accept  this  agreement 
because  it  recited  that  the  consideration  for 
the  property  was  $200,000  and  the  mortgage 
of  $48,000.  Mr.  Walter  McShea  then  pre- 
pared another  agreement  dated  August  2S. 
1899,  which  he  presented  to  Dr.  Marvel,  and 
which  Dr.  Marvel  refused  to  accept  because 
it  recited  that  the  consideration  was  $182,- 
250  and  the  assumption  of  the  mortgage  of 
$43,000,  while  the  real  consideration  for  the 
tbree-fourths  Interest  to  be  conveyed  was 
$150,000,  including  the  mortgage.  Then  a 
third  agreement  was  prepared,  which  was 
explanatory  of  and  supplemental  to  the  last- 
named  agreement  This  agreement  was  sign- 
ed by  Mr.  and  Mrs.  Frallnger  In  ttaeir  store, 
in  the  presence  of  Dr.  Marvel  and  Mr.  C0I& 
Dr.  Marvel,  upon  the  reception  by  him  of  the 
explanatory  agreement,  accepted  also  the 
second  agreement  which  second  agreement 
as  already  remarked,  stated  the  considera- 
tion to  be  $182,250  and  the  assumption  of 
the  $43,000  mortgage.  The  explanatory 
agreement  recites  that  whereas,  the  agree- 
ment of  August  25,  1899— the  second  agree- 
ment .Just  mentioned— fixed  the  considera- 
tion to  be  paid  for  the  Interests  of  McShea. 
Young,  and  Frallnger  by  defendant  at  the 
sum  of  $182,250,  and  whereas,  the  said  par- 
ties have  given  a  receipt  to  Dr.  Marvel  for 
$32,250,  which  sum  has  not  in  fact  been  paid, 
but  was  given  for  services  rendered,  ac-  ■ 
cording  as  agreed  to  as  a  benefit  to  said  Mar- 
vel, whereas  $10,000  was  paid  at  the  time 
of  signing  the  second  agreement:  Now,  this 
agreement  witnesseth  that  the  true  consid- 
eration for  the  transfer  of  the  property  is 
the  sum  of  $150,000,  and  not  $182,250,  as 
Stated  in  said  agreement  and  that  upon  the 
settlement  under  the  terms  of  said  agree- 
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ment,  only  the  smn  of  $150,000,  less  the 
mortgage,  Is '  to  be  paid.  Dr.  Marvel's  ex- 
planation why  he  accepted  the  second  agree- 
ment with  the  explanatory  agreement,  in- 
stead of  having  the  true  consideration  put  in 
a  single  agreement,  is  tills:  He  had  enter- 
ed into  an  agreement  to  sell  a  one-half  in- 
terest in  the  property  to  a  Mr.  Hamburg  at 
the  rate  of  $243,000  for  the  entire  interest 
In  the  property  or  $121,000  for  one-half,  and 
he  wished  it  to  appear  that  in  purchasing 
the  property  he  (Marvel)  had  paid  at  the 
same  rate.  His  purpose  in  doing  this,  he 
says,  was  that,'  in  case  he  should  die  before 
the  transaction  with  Mr.  Hamburg  was  con- 
summated, the  latter  could  not  say  that  this 
agreement  was  to  buy  at  the  same  rate  that 
Dr.  Marvel  had  purchased,  and  then  rely 
upon  the  agreement  for  sale  to  Dr.  Marvel 
as  evidence  that  the  doctor  had  really 
bought  at  the  rate  of  $200,000  for  the  whole 
property,  or  $100,000  (or  a  half  Interest.  It 
may  be  remarked  here  that  the  sum  of  $182,- 
230  is  made  up  of  three  quarter  interests  at 
the  rate  of  $200,000  for  the  entire  property 
and  three-fourths  of  the  $43,000  mortgage, 
namely,  $38,250.00.  Dr.  Marvel's  claim  is 
that  the  true  consideration  is  shown  by  the 
explanatory  agreement,  which  he  says  was 
signed  by  Fralinger.  This  agreement  is  not 
produced.  Dr.  Marvel  explains  its  nonpro- 
ductlon  by  saying  that  after  it  was  signed, 
he  handed  it  to  Mr.  Young,  who  placed  it  in 
his  safe,  and  that  subsequent  search  has 
failed  to  discover  it  The  pivotal  point  in 
the  case  is  whether  this  supplementary 
agreement  was  ever  signed  by  Mr.  and  Mrs. 
Fralinger.  Dr.  Marvel  swears  that  an  agree- 
ment, a  copy  of  which  is  attached  to  the  an- 
swer, and  known  in  the  case  as  "Bxhibit 
CS,"  was  signed  by  Mr.  and  Mis.  Fralinger. 
Neither  Mr.  nor  Mrs.  Fralinger,  the  defend- 
ants, were  sworn  as  witnesses  upon  the 
triaL  There  were  attached  to  the  bill,  how- 
ever, certain  Interrogatories  propounded  to 
them,  which  they  have  answered  under  oath. 
The  answers  to  these  interrogatories,  so  far 
as  they  are  responsive,  by  the  statute  have 
the  force  of  a  swwn  answer.  To  the  Inter- 
rogatory respecting  the  execution  of  the  ex- 
planatory agreement  styled  in  the  inter- 
rogatories "Bshlblt  B."  the  defendants  answer 
that  they  have  no  knowledge  of  its  exist- 
ence; that  It  was  never  seen  by  them,  or 
either  of  them;  and  they  aver  that  it  was 
never  executed.  The  truth  of  tlie  answers 
to  the  interrogatories  is  sworn  to  "to  the 
best  of  the  knowledge  and  belief  of  the 
affiants.  The  phraseology  used  by  the  af- 
fiants, it  la  cont^ided,  deprive  their  answers 
of  the  force  which  they  would  have  bad  had 
they  positively  sworn  that  the  explanatory 
agreement  was  never  executed.  It  is  in- 
sisted that  the  answers  have  no  greater 
force  than  if  they  were  sworn  to  on  Informa- 
tion and  belief.  The  strength  of  the  affida- 
vit sworn  to  in  this  language  must  depend 
upon  the  fact  which  is  the  subject  of  the 


affidavit  Where  the  fact  Is  one  concerning 
which  the  affiant  may  have  bad  no  knowl- 
edge, the  affidavit  amounts  to  no  more  than 
one  made  upon  belief  only.  Where,  howev- 
er, as  in  this  case,  the  fact  is  one  concern- 
ing the  affiant's  personal  act,  of  which  he 
must  have  had  knowledge  had  it  existed, 
the  affidavit  is  an  assertion  under  oath  ttiat 
the  affiant,  using  his  beat  recollection,  is  un- 
able to  recall  such  an  occurrence.  The  at- 
titude of  the  parties,  then,  is  this:  Dr. 
Marvel  swears  to  a  positive  act  occurring  in 
his  presence,  and  the  defendants  swear  that 
they  have  no  recollection  of  such  an  act, 
after  using  their  best  endeavors  to  recall 
it  Assuming,  however,  that  the  answer  of 
the  husband  and  wife  has  the  strength  of  a 
single  sworn  answer,  which  throws  upon  the 
complainant  the  burden  of  supporting  his 
testimony  by  that  of  another  witness,  or  by 
some  corroborating  circumstance,  the  query 
remains  whether  the  complainant  Is  so  sup- 
ported. 

That  an  agreement  similar  in  language  to 
the  explanatory  agreement  was  actually 
drawn,  is  supported  by  the  testimony  of 
Judge  Thompson.  Judge  Thompson  testi- 
fies that  about  the  time  mentioned  he  was 
one  day  about  leaving  his  office,  wnen  Wal- 
ter McShea,  who  was  seated,  trying  to  dic- 
tate an  agreement,  called  to  Judge  Thomp- 
son, and  told  him  what  he  was  doing.  The 
result  was  that  Judge  Thompson  litmself 
sat  down  and  dictated  an  agreement  Up- 
on being  shown  what  purports  to  be  a  copy 
of  the  explanatory  agreement  Judge  Thomp- 
son said,  "I  have  examined  this  paper,  and 
I  believe  it  to  be  the  paper  that  I  dictated 
at  Walter  McShea's  suggestion  to  my 
stenographer  about  that  time.'.'  That  a  pa- 
per (which  paper  Dr.  Marvel  says  was  the 
explanatory  agreement)  was  about  that  time 
signed  by  Mr.  and  Mrs.  Fralinger  at  their 
Confectionary  store  in  Atlantic  City  is  prov- 
ed beyond  doubt  by  the  testimony  of  Mr. 
Oole.  He  tells  of  Dr.  Marvel's  calling  upon 
him  and  asking  him  to  go  with  the  doctor 
to  the  Fralingers  to  witness  a  paper;  that  a 
writing  was  produced  by  Dr.  Marvel;  that 
Mr.  Fralinger  was  there,  and  Mrs.  Fralin- 
ger was  sent  for,  and  In  his  (Mr.  CJole's) 
presence  and  In  the  presence  of  Dr.  Marvel 
Mr.  and  Mrs.  Fralinger  signed  the  paper. 
Was  this  paper  the  explanatory  agreement 
which  Judge  Thompson  dictated?  Dr.  Mar- 
vel says  it  was.  No  other  witnem  supports 
him  directly  in  that  assertion.  T  think  it 
may  be  assumed,  however,  that  the  paper 
then  and  there  signed  must  have  been  ei- 
ther the  second  agreement  of  August  25th 
or  the  explanatory  agreement.  There  is  noth- 
ing to  show  that  there  was  any  written 
dealing  between  Dr.  Marvel  and  the  Fralin- 
gers except  in  connection  with  the  sale  of 
this  proi)erty.  It  does  not  appear  at  what 
place  the  Fralingers  signed  the  first-mention- 
ed agreement.  The  Fralingers  were  asked  this 
question  in  the  first  Interrogatory  propound - 
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ed,  whlcli  was  this:  "When  and  where  and 
\)y  whom  Exhibit  A  was  executed?"  The 
defendants  answer  that:  "Exhibit  A  was 
executed  In  September,  1890,  as  a  final  agree- 
ment between  the  parties.  After  execution, 
a  copy  was  delivered  to  each  party."  This 
answer,  it  is  percelTed,  leaves  unanswered 
that  part  of  the  Interrogatory  which  asked 
for  Information  as  to  where  It  was  signed, 
as  well  as  by  whom  It  was  signed.  If  it 
had  been  signed  at  Fralipger's  store,  by  the 
Fralingers,  it  Is  highly  probable  that  Mr. 
Frallnger,  at  least,  would  have  recalled  that 
fact;  ajid,  If  he  had  recalled  it,  he  would 
naturally  have  Insisted  that  the  complainant 
and  Mr.  Cole  had  confused  the  execution  of 
Etxhlblt  A  with  the  supposed  execution  of  the 
explanatory  agreement  If  Exhibit  A  was 
not  signed  when  Mr,  Cole  visited  the  Fra- 
lingers,  some  other  agreement  certainly  was 
signed,  and  the  strong  probability  is  tliat  it 
was  the  explanatory  agreement 

Another  drcmustance  may  have  some 
s^nlQcance.  Dr.  Marvel  visited  the  Fraling- 
ers  in  company  with  Judge  Thompson  on  a 
later  occasion,  to  make  a  tender  to  Mr.  Fra- 
llnger of  the  amount  due  to  Mrs.  Ftalinger 
under  the  terms,  of  the  explanatory  agree- 
ment He  told  Mr.  Frallnger  the  purpose  of 
this  visit,  and  asked  him  to  call  his  wife. 
Mr.  Fralijiger  said  that  was  not  necessary; 
that  he  would  act  for  her;  bat,  upon  Judge 
Thompson  insisting,  she  was  called,  and  in 
her  presence  Judge  Thompson  began  to  count 
out  the  amount  due,  as  they  supposed,  under 
the  explanatory  agreement  Judge  Tbompr 
son  said  that  Mr.  Frallnger  rei^iarked  that  he 
would  not  require  the  money  to  be  counted, 
but  would  acknowledge  that  there  was  that 
much  money  there.  The  Judge  then  pre- 
sented a  deed  to  be  signed,  and  Mr.  Frallnger 
said  that  he  wanted  to  consult  his  solicitor, 
and  did  so  over  the  telephone,  after  which 
he  declined  to  sign  the  deed.  The  reason  then 
assigned  by  Mr.  Frallnger  for  Iiis  refusal 
was  that  Mr.  Tonng,  who  had  agreed  to  sell 
his  Interest  in  the  property  In  concert  with 
McShea  and  Frallnger,  was  not  acting  square- 
ly with  them,  and  did  not  intend  to  selL 
Now,  the  amount  tendered  was  less  by  sev- 
eral thousand  dollars  than  the  amount  due 
under  the  terms  of  the  first  agreement,  and 
no  objection  seems  to  have  been  raised  by  the 
Frallngers  on  that  account  It  must  be  ad- 
ndtted,  however,  that  the  force  of  any  infer- 
ence to  be  drawn  from  this  fact  Is  blunted 
by  the  consideration  that  Mr.  Fralinger's 
mind,  being  Intent  upon  a  refusal- of  the  ten- 
der upon  the  other  ground,  may  have  paid  no 
attention  to  the  amount 

There  is  another  circumstance.  Dr.  Mar- 
vel says  that  the  terms  of  the  purchase  were 
agn^eed  upon  at  a  meeting  held  on  the  evening 
of  August  25th.  At  that  meeting  Frallnger 
was  undoubtedly  present  with  Toung  and 
McShea.  At  that  meeting  Dr.  Marvel  says 
the  question  of  giving  a  receipt  for  the  $32,- 
S50  part  of  the  consideration  of  $182,250,  was 


discussed,  and  some  one  (he  thinks  Fralingei) 
was  opposed  to  giving  a  receipt  for  money 
that  was  not  paid.  It  was  at  this  meeting 
that  the  check  for  $10,000  in  part  payment 
of  the  three  Interests  of  the  three  vendors 
was  handed  to  Mr.  Toung,  for  which  Mr. 
Yonng  at  that  time  gave  a  receipt  dated  Au- 
gnst  25th.  This  receipt  states  for  what  the 
check  was  given;  that  It  was  given  in  con- 
sideration for  part  payment  of  this  property, 
the  full  amount  including  the  mortgage  to  be 
$200,000.  This  meant  undoubtedly  that  the 
property  was  sold  upon  that  basis  for  the 
whole  interest  It  was  undoubtedly  under- 
stood that  Mr.  Young  received  this  check  for 
himself  and  the  three  other  selling  owners. 
He  had  .the  check  cashed  or  placed  on  de- 
posit to  his  credit,  and  he  paid  McShea  and 
Frallnger  each  one-third  of  its  amount  He 
gave  this  receipt  and  memorandum  as  a  part 
of  the  transaction  which  occurred  on  the 
evening  of  August  25tb,  and  I  have  no  doubt 
It  represents  the  general  understanding  of 
the  parties  at  that  time.  Mr.  McShea  convey- 
ed his  one-fourth  interest  for  the  considera- 
tion mentioned.  While  this  receipt  would  not 
control  the  terms  of  a  different  subsequent 
agreement  it  is  significant  upon  the  question 
whether  Frallnger  would  be  likely  to  execute 
the  explanatory  agreement,  which  alone  cre- 
ated a  written  contract  in  accordance  with 
the  terms  of  the  receipt  I  am  of  the  opinion 
that  all  the  circumstances  support  the  posi- 
tive testimony  of  Dr.  Marvel  that  such  an 
agreement  was  signed,  and  overcome  the  neg- 
ative  testimony  of  the  defendants  In  the 
sworn  answers  to  the  interrogatories. 

I  will  advise  a  decree  that  the  Frallngers 
specifically  perform  the  contract  as  its  terms 
appear  In  the  two  mentioned  agreements. 


8BELBT  V.  ADAMS  et  aL 

(Coort  of  OlianceTy  of  New  Jersey.    Sept  4, 

1903.) 

tUmOUIj  SALE— AQOEBMBNT  TO  PDHCHASB 
AND  HOLD  SUBJECT  TO  REDEUF- 
TION— FRAUD— BVIDBNCK. 
1.  Complainant,  the  owner  of  land  on  which 
were  several  mortgages  and  the  liens  of  judg- 
ments, and  which  defendant  bought  in  at  the 
sale  on  foreclosure  of  the  first  mortgage,  al- 
leged that  defendant  orally  promised  that  h« 
would  boy  in  the  property,  negotiate  a  mortgage 
sufficient  to  cover  the  purchase  price  and  com- 
plainant's other  indebtedness  to  defendant  and 
then  convey  the  property  to  complainant  or  h!f 
appointee.  Defendant  denied  the  agreement 
Meld,  that  complainant's  only  ground  of  relief 
was  fraud  by  which  defendant  obtained  the 
property  at  an  inadequate  price  under  such  an 
agreement;  and  that  the  theory  of  fraudalent 
conduct  was  refuted  by  complamant's  delay  of 
three  and  a  half  years  after  Uie  sale  and  a  year 
after  being  apprised  of  defendant's  intention  to 
deal  with  the  property  as  his  own  before  bring- 
ing suit  to  redeem,  coupled  with  the  facts  that 
the  placing  of  the  mortgage  to  clear  off  the 
debts  was  impossible^  that  the  amount  of  dt- 
fendant's  claims  was  near  the  market  Tslne  of 
the  property,  that  foreclosure  was  inevitable  be- 
cause the  rents  were  insufficient  xo  seep  aown 
interest  or  incumbrances  and  to  pay  taxes  and 
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Insnrance  premlams,  and  that  complainant  could 
not  buy,  and  defendant  had  to  boy  to  protect 
himself. 

Salt  by  Silas  S.  Seeley  against  I.  O.  Adams 
and  another.    Bill  dismissed. 

William  I.  Garrison,  for  complainant 
Thompson  &  Oole,  for  defendants. 

BIjBD,  V.  O.  The  purpose  of  this  snlt  is 
to  get  a  decree  that  Israel  G.  Adams  and 
Clement  J.  Adams  bought  in  a  property  own- 
ed by  the  complainant,  and  which  was  sold 
at  a  foreclosure  sale,  under  an  agreement 
that  said  defendants  should  hold  the  said 
property  as  security  for  moneys  owed  them 
by  the  complainant,  and  that  the  complain- 
ant should  have  the  right  to  redeem  the 
property  by  paying  the  amounts  paid  by  the 
defendants  for  and  on  account  of  said  prop- 
erty, together  with  the  amount  owing  to  de- 
fendants and  secured  by  mortgage  upon  the 
same  at  the  time  of  the  sale. 

The  complainant,  In  October,  1808,  was  the 
owner  of  a  piece  of  ground  on  the  comer 
of  Arctic  and  Connecticut  avenues,  In  Atlan- 
tic City.  This  property  was  incnmbered  by 
a  first  mortgage  of  $1B,000  and  Interest,  held 
by  Loeb  and  Straus,  executors  of  Daniel 
Straus,  deceased.  This  mortgage  will  be 
styled  the  "Straus  mortgage."  There  was  a 
second  mortgage,  held  by  Leo  Loeb,  for  fl,- 
100,  which  will  be  styled  the  "Loeb  mort- 
gage." There  seems  also  to  have  been  two 
Judgments— one  the  Harrlty  Judgment,  for 
$85.45,  and  the  other  the  Dunham  Judgment, 
for  H0.77— the  liens  of  which  were  ante- 
cedent to  the  Loeb  mortgage.  Then  tbme 
was  a  mortgage  held  by  Israel  O.  Adams, 
dated  January  28,  1887,  for  $3,601,  and  stUl 
another  mortgage  held  by  Mr.  Adams,  dated 
January  24,  1888,  for  $1,083.26.  Somewhere 
between  the  Loeb  mortgage  and  the  last 
Adams  mortgage,  but  exactly  when  does  not 
appear,  the  lien  of  three  Judgments  were 
fastened  xtpon  the  property.  One  was  for 
$800  in  a  suit  by  the  Atlantic  Lumber  Com- 
pany against  Mr.  Seeley;  another  a  Judg- 
ment for  $208.87,  owned  by  Daniel  K.  Don- 
nelly; and  another  for  $858.66,  owned  by 
George  W.  Coles. 

The  bill  sets  out  that  Israel  O.  Adams,  a 
real  estate  agent,  had  been  the  financial 
agent  of  the  complainant,  and  as  such  had 
collected  rents  from  the  cottages  upon  the 
property,  and  had  paid  creditors,  and  dis- 
tributed the  money  received  in  various  ways. 
He  bad  also  secured  loans  for  the  complain- 
ant. The  bill  charges  that  Mr.  Adams  per- 
mitted the  Interest  upon  the  Loeb  mortgage 
to  remain  unpaid,  which  Induced  Loeb  to  file 
a  bill  to  foreclose  that  mortgage;  that  Ad- 
ams promised  complainant  that  he  would 
bay  in  the  property  at  the  foreclosure  sale, 
and  hold  the  same  for  the  complainant,  or 
such  member  of  his  family  as  should  be  nam- 
ed by  blm,  and  that  he  (the  defendant)  would 
negotiate  a  mortgage  upon  the  premises  suf- 
ficient to  cover  the  purchase  price,  together 


with  the  unsecured  indebtedness  of  the  com- 
plainant to  Adams;  and  that  upon  the  mak- 
ing of  said  mortgage  Adams  should  convey 
the  property  to  the  complainant  or  his  ap- 
pointee. It  charges  that  Adams  bought  in 
the  property,  and  thereafter  refused  to  rec- 
ognize his  agreement  with  the  complainant, 
but  Instead  claimed  to  hold  the  property  as 
absolute  owner.  Such  an  agreement  Mr.  Ad- 
ams denies. 

The  admitted  facts  are  these:  The  defend- 
ant Israel  G.  Adams  is  a  real  estate  agent 
In  business  in  Atlantic  City.  He  was  in  busi- 
ness with  Clement  J.  Adams.  He  had  nego- 
tiated the -transaction  which  resulted  In  pla- 
cing the  Straus  mortgage  upon  the  Seeley 
property.  He  had  also  placed  the  Loeb  mort- 
gage upon  the  same  property.  This  mort- 
gage, Mr.  Adams  said,  was  originally  made 
to  a  Mr.  Wolf,  and  Mr.  Adams  agreed  with 
Mr.  Wolf  that  he  (Wolf)  should  lose  nothing 
by  making  the  loan.  Mr.  Wolf  having  died, 
the  mortgage  came  into  the  liands  of  Mr. 
Loeb  as  executor.  Mr.  Adams  also  indorsed 
the  notes  of  Mr.  Seeley,  and  to  secure  him 
against  liability  on  account  of  such  indorse- 
ments the  two  mortgages  already  mentioned 
were  made  to  Mr.  Adams.  Mr.  Adams  also 
collected  the  rents  from  the  cottages  at  a 
commission  of  6  per  cent,  and  paid  them  out 
on  account  of  Interest  upon  the  Incum- 
brances upon  the  property.  In  1889,  Mr. 
Loeb,  the  interest  upon  his  mortgages  be- 
ing unpaid,  began  a  snlt  to  foreclose  his 
mortgage.  At  the  sale  the  property  was 
bought  in  by  Mr.  Adams'  solicitor,  and  ti- 
tle was  taken  in  bis  own  name.  The  sale 
occurred  March  20,  1889,  and  the  sherUTs 
deed  was  executed  April  3d  following.  There 
was  a  double  store  and  four  cottages  on  the 
plot  Mr.  Seeley  had  occupied  the  largest 
cottage  and  the  store  before  the  sale.  After 
the  sale  be  continued  to  occupy  the  cottage 
and  the  store.  But  he  occupied  the  store  un- 
der a  lease  made  to  him  by  Mr.  Adams  soon 
after  sale  for  the  term  of  one  year  at  the 
rent  of  $600.  The  cottage  was  occupied,  Mr. 
Adams  says,  under  an  agreement  that  Mr. 
Seeley  should  stay  In  it  until  they  could  get 
a  tenant  with  the  promise  that  he  (Mr.  See- 
ley) should  move  out  as  soon  as  a  tenant 
could  be  procured.  In  1802  Mr.  Seeley  pro- 
cured a  tenant  to  whom  he  rented  the  cot- 
tage for  $400  for  the  season,  receiving  $100 
down.  Mr.  Adams,  as  soon  as  he  learned  of 
this  transaction,  demanded  the  rent  and,  ac- 
cording to  Mr.  Adams'  testimony,  Mr.  Seeley 
refused  to  turn  over  the  $100  unless  it  was 
understood  that  he  (Mr.  Seeley)  should  go 
back  into  possession  in  September.  An  ac- 
tion of  ejectment  was  then  brought  by  Mr. 
Adams,  which  ended  in  the  dispossession  of 
Mr.  Seeley  on  January  18,  1802.  Previous  to 
this  summary  proceedings  were  instituted  in 
the  district  court  of  Atlantic  City  to  dispos- 
sess Mr.  Seeley  of  the  store  for  nonpayment 
of  rent  according  to  the  terms  of  his  lease, 
and  he  was  dispossessed  on  June  4,  1901. 
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Tbe  ground  npon  whlcb  a  pnrchaaer  at  a 
judicial  sale  can  be  compelled  to  speclflcallj 
perform  a  parol  agreement  to  buy  In  and 
hold  property  for  anotber  Is  entirely  settled. 
It  is  settled  tbat  tbe  complainant  cannot  rest 
alone  upon  sucb  a  promise  if  tbe  contract  is 
denied,  or  tbe  statute  of  frauds  is  invoked  by 
tbe  defendant  To  entitle  a  complainant  to 
relief,  it  must  be  npon  the  ground  of  fraud 
or  oppression  on  the  part  of  the  purchaser, 
by  means  of  which  he  has  obtained  the  prdp- 
erty  of  the  debtor  at  an  Inadequate  price  un- 
der tbe  assurance  of  a  contract  to  reconvey 
tbe  property  to  him,  or  to  hold  same  subject 
to  future  redemption.  Merritt  v.  Brown,  21 
N.  J.  Bq.  401;  Walker  v.  Hill's  Bx'rs,  2  N.  J. 
Eq.  513.  It  Is  obvious  tbat  the  policy  which 
supports  the  stability  of  judicial  sales  re- 
quires tbat  sucb  a  parol  agreement  should  be 
proved  in  dear  and  unmistakable  terms.  I 
have  no  doubt  tbat  there  was  a  colloquy  be- 
tween Mr.  Sedey  and  Mr.  Adams  respecting 
the  purchase  of  this  property.  Bir.  Adams 
says  tbat  be  bad  the  properly  bougbt  In  to 
protect  himself  as  tbe  holder  of  mortgages 
subsequent  to  the  one  under  foreclosure.  He 
admits  that  all  be  wished  to  get  out  of  tbe 
property  was  the  amount  whlcb  tbe  property 
had  coat  him,  together  with  the  amount  which 
Mr.  Seeley  owed  him.  I  think  it  very  likely 
that  the  possibility  of  placing  a  mortgage  up- 
on the  property  large  enough  to  pay  off  the 
other  incumbrances,  Including  those  of  Mr. 
Adams,  was  discussed.  It  Is,  however,  quite 
clear  that  a  mortgage  of  the  amount  requir- 
ed could  not  be  placed  upon  the  property.  As 
already  remarked,  there  was  upon  the  prop- 
erty a  mortgage  for  $15,000.  Then  there 
were  tbe  Harrity  and  Dunham  judgments, 
and  then  the  Loeb  mortgage  of  $1,100.  Tbe 
foreclosure  sale  cut  out  the  subsequent  in- 
cumbrance. Of  these  incumbrances  there 
were  two  mortgages  owing  to  Adams.  The 
amount  due  to  Mr.  Adams  for  the  moneys 
paid  on  account  of  prior  incumbrances  and 
notes  afterwards  paid  by  him  was  $7,824.46. 
This  amount,  as  I  understand  it,  includes  in- 
terest paid  upon  the  Straus  mortgage.  The 
amount  to  be  paid,  therefore,  out  of  the  mort- 
gage to  be  placed  was  at  least  $22,824.45. 
But,  to  make  it  possible  to  reconvey  the  prop- 
erty to  Mr.  Seeley,  so  that  It  in  his  bands 
would  be  free  from  incumbrances.  It  would 
have  been  necessary  to  pay  the  Donnelly,  the 
Coles,  and  the  Atlantic  Luiuber  Company 
judgments.  There  are  incidentally  mentioned 
other  judgments  subsequent  to  the  I.  G. 
Adams  mortgages.  Unless  these  were  paid, 
they  would,  of  course,  again  become  a  lien 
upon  the  property  the  moment  it  was  convey- 
ed to  Mr.  Seeley.  If  the  arrangement  con- 
templated the  conveyance  back  to  Mr.  Seeley 
himself,  the  amount  to  be  raised  by  the  mort- 
e&gB  would  greatly  exceed  the  sum  already 
meutloned.  If  tbe  arrangement  was  to  con- 
vey to  some  other  one  than  Mr.  Seeley,  but 
for  bis  benefit,  the  arrangement  would  seem 


to  be  voidable  as  a  fraud  npon  bis  creditors. 
Regardless  of  any  judgments  subsequent  to 
the  Adams  mortgage,  the  amount  required  to 
be  raised  Is  stated  to  be  $24,466.51,  or,  elim- 
inating the  Donnelly  judgment,  which  Mr. 
Seeley  says  he  paid,  the  amount  is  $24,252.54. 
Now,  the  value  of  the  property  was  stated  in 
a  certificate  signed  by  Mr.  Adams  at  $35,000, 
but  that  this  was  far  above  the  market  value 
is  shown  by  tbe  bid  at  the  foreclosure  sale, 
by  the  fact  that  no  one  has  been  able  to  turn 
the  property  to  profitable  account  for  $24,- 
446.61,  and  by  the  fact  that  it  has  been  sold 
since  for  much  less  than  $36,000.  Bir.  Wel- 
senthal  thinks  that  the  property  was  worth 
$28,000.  In  April  or  May,  18^,  a  fire  oc- 
curred, whlcb  Injured  the  property,  and  Mr. 
Adams  received  $5,470.85  insurance  money. 
In  May  of  the  present  year  he  sold  tbe  prop- 
erty for  an  express  consideration  of  $23,000. 
He  says  be  received  for  the  consideration  an 
interest  in  a  second  and  third  mortgage,  and 
that  the  amount  he  would  realize  would  de- 
pend on  what  he  got  out  of  these  mortgages. 
Apart  from  the  insurance  money  received,  it 
se^ms  that  the  receipts  from  tbe  property 
have  been  insufficient  to  pay  the  interest  ap- 
on  the  incumbrances,  the  taxes,  and  tbe  ex- 
penses of  reparation,  etc.  Mr.  Seeley  oc- 
cupied the  store  and  the  largest  cottage  untit 
evicted  therefrom,  leaving  three  other  rent- 
able cottages.  The  receipts  from  the  proper- 
ty from  April,  1899,  to  June  16,  1903.  were 
$4,624.36,  and  the  expenses,  which  Indnde 
interest  paid,  taxes,  insurance  premiums,  etc., 
were  $7,082.12,  leaving  a  balance  of  accrued 
indebtedness  chargeable  to  tbe  i>roperty  dur- 
ing tbat  period  of  $3,357.76.  This,  vrlth  the 
$22,824.46,  makes  up  a  total  of  $26,182.21  re- 
quired to  pay  the  Straus  mortgage  and  tbe 
amounts  paid  by  Mr.  Adams  on  account  of 
tbe  property.  This  sum,  I  think,  was  doee 
to  tbe  market  value  of  the  property  before 
and  after  tbe  foreclosure  sale. 

A  comparison  of  the  agreement  with  Hr. 
Adams  as  stated  in  the  bill  with  the  same 
agreement  as  stated  in  Mr.  Seeley's  exam- 
ination in  chief  and  his  restatement  on  his. 
cross-examination,  discloses  that  Mr.  See- 
ley has  only  a  general  recollection  of  a  con- 
versation with  Mr.  Adams,  in  wtiich  Mr. 
Adams  promised  to  buy  in  tbe  property,  and 
put  a  mortgage  upon  it,  for  negotiating 
whlcb  he  would  charge  no  commission,  and 
the  mortgage  should  be  large  enough  to  pay 
all  incumbrances  and  Indebtedness  due  from 
Mr.  Seeley  to  Mr.  Adams.  What  probably 
occurred  was  a  conversation  in  which  Mr. 
Adams  said  he  would  buy  in  the  property  to 
protect  his  own  mortgages,  and  tbat  he 
thought  a  mortgage  might  be  placed  upon 
tbe  property  large  enough  to  pay  himself, 
and  that  all  he  wished  out  of  the  property 
was  bis  own  debt.  Under  the  clrcumstanceii, 
tbat  was  a  conversation  likely  to  occur;  hut 
it  is  in  the  highest  degree  improbable  that 
Mr.  Adams  bound  himself  to  negotiate  such 
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a  mortgage  for  such  an  amoimt,  and  then  to 
reconvey  tbe  equity  of  redemption  to  Mr. 
Seeley.  After  the  foredosnre  sale  It  la  obvi- 
ous that  Mr.  Adams  would  have  been  glad 
to  dispose  of  the  property  to  Mr.  Seeley,  or 
for  his  benefit,  in  any  way  to  secure  his  own 
Indebtedness.  It  Is  quite  clear  that  Mr.  See- 
ley himself  was  endeavoring  to  Interest  oth- 
ers In  bringing  about  that  result,  and  that 
at  his  instance  two  parties  applied  at  the 
office  of  Mr.  Adams  to  ascertain  tbe  amonnt 
necessary  to  clear  the  property.  The  cer- 
tificate ^ven  by  Mr.  Adams  on  July  20, 1889, 
respecting  the  value  of  the  property,  was 
evidently  Intended  to  be  used  for  that  pur- 
pose. That  purpose  seems  not  to  have  been 
attainable.  Now,  assnn)ing  that  the  circum- 
stances were  such  as  in  equity  would  permit 
Mr.  Seeley  to  redeem  this  property  upon  pay- 
ing to  Mr.  Adams  the  amount  of  his  ad- 
vances, it  Is  quite  clear  that  this  right  could 
not  exist  indefinitely.  Three  years  and  six 
months  elapsed  between  the  date  of  Adams' 
purchase  and  the  filing  of  this  bilL  Mr. 
Seeley  had  been  apprised  of  the  intention  of 
Mr.  Adams  to  deal  with  tills  property  as  his 
own  at  the  time  when  the. rent  for  the  large 
cottage  was  demanded.  Mr.  Seeley  had  been 
dispossessed  of  the  store  in  June,  1901,  and 
of  the  cottage  In  January,  1902.  Tbe  delay 
in  bringing  this  suit,  coupled  with  the  facts 
that  the  placing  of  the  moVtgage  for  an 
amount  saffident  to  clear  ofC  the  debts  was 
Impossible;  that  the  amonnt  of  the  debts 
of  Mr.  Adams  was  near  the  market  value 
of  the  property;  that  the  foreclosure  sale 
seems  to  have  been  Inevitable  because  the 
rents  were  Insufficient  to  keep  down  the  in- 
terest upon  the  Inciunbrances  and  to  pay 
taxes  and  Insurance  premlnms;  that  Seeley 
conld  not  buy,  and  Adams  had  to'  buy  in  the 
property— refutes  the  theory  of  fraudulent 
conduct  on  the  part  of  Adams,  and  deprives 
the  complainant  of  a  right  to  relief.  The 
person  who  now  holds  title  to  the  property, 
not  having  been  brought  In  as  a  party,  of 
course  would  not  be  bound  by  any  decree 
made  against  Mr.  Adams. 

I  think  the  bill  should  be  dlsmtssed,  but 
without  costs. 


(W  N.  J.  u  tu) 

DUYSTHRS  V.  CHAWPOKD. 
(Supreme  Court  of  New  Jersey.    Aug.  25, 1908.) 

BTISBNCIE— LBTTBRS— SBt.r-SBRTINa 
DECLARATION. 

1,  Plaintiff's  letter   to   defendant's   attorney, 

gnrporting  to  show  that  he  and  defendant 
ad  theretofore  agreed  on  a  certain  settlement, 
is  not  adffliselble  in  his  favor  as  evidence  of 
such  settlement,  though  accompanied  by  the  an- 
swer of  the  attorney  that  be  had  no  information 
from  defendant  of  the  settlement. 

Error  to  Circuit  Oourt,  Hudson  County. 

.^ction  by  George  F.  Duysters  against 
Theron  0.  Crawford.  Judgment  for  plain- 
tlfl.    Defendant    brings  error.    Reversed. 

See64  AtL  823. 


Argued  June  term,  1903,  before  OUM- 
MEREL  0.  J.,  and  FORT.  PITNET,  and 
HBNDRICKSON,  JJ. 

Theo.  Rurode,  George  W.  Flaacke,  Jr.,  and 
Frederick  R.  Kellogg,  for  plaintiff  in  error. 
George  T.  Vickers  and  George  S.  Hobart,  for 
defendant  in  error. 


PER  CURIAM.  This  suit  was  brouj^t 
upon  the  common  counts  to  recover  a  claim 
for  legal  services  rendered  during  a  period 
of  three  years  and  three  months  terminating 
about  April  1,  1896.  The  bill  of  particulars 
consisted  of  a  single  charge  for  these  serv- 
ices, $2,000.  There  was  also  a  credit  on  ac- 
count of  $500.  There  was  a  verdict  and 
Judgment  for  the  plaintiff  below  in  the  sum 
of  $1,996.  This  judgment  has  been  remov- 
ed into  this  court  by  writ  of  error. 

The  plaintiff  below  based  his  right  to  re- 
cover the  amoimt  of  $2,000  on  the  ground 
that  it  was  an  account  stated,  and  the  result 
of  a  parol  agreement  of  settlement  made 
between  him  and  the  defendant  at  a  personal 
interview  which  took  place  at  the  office  of 
the  latter's  attorney  in  New  York  Caty.  In 
addition  to  his  other  evidence,  the  plaintiff 
offered  in  support  of  this  contention  a  let- 
ter, written  by  himself  to  the  defendant's 
attorney,  dated  March  23,  1896,  purporting 
to  show  that  he  and  the  defendant  had 
agreed  upon  the  amount  of  the  former's 
fees,  and  also  to  set  forth  the  terms  of  the 
agreement  It  farther  appeared  that  this 
letter  was  written  and  delivered  to  defend- 
ant's attorney  four  days  after  the  making 
of  the  alleged  agreement  of  settlement  to 
which  the  letter  referred.  Upon  proof  of 
the  letter  being  made.  It  was  offered  In  evi- 
dence. Objection  to  ita  admission  was  duly 
interposed  by  the  defendant  The  objec- 
tion was  overruled,  and  the  letter  admitted 
in  evidence.  To  this  ruling  exception  was 
allowed  and  sealed,  and  nror  has  been  duly 
assigned  thereon. 

To  better  understand  the  character  and 
effect  of  this  ruling,  it  should  be  stated  that 
the  supposed  agreement  was  not  made  to 
settle  the  amount  of  an  existing  indebted- 
ness of  defendant  to  plaintiff  for  legal  serv- 
ices, the  value  of  which  had  not  l>een  fixed 
by  ccmtFBct  It  was  rather  the  result  of 
an  effort  on  tbe  i»art  of  tbe  defendant  who 
was  largely  Interested  In  certain  gaslight 
companies,  to  terminate  tbe  plaintUTs  con- 
nection thwewlth  as  counsel,  and  also  as 
the  holder  of  shares  in  said  companies, 
which  had  come  to  him  In  consideration  of 
his  legal  services  in  their  organization  and 
management  And  an  incidental  object  was 
to  obtain  the  possession  of  certain  papers 
and  contracts  -of  the  companies  then  in  the 
plaintiff's  hands  as  such  coimsei.  This  ap- 
pears from  the  plaintiff's  statement  of  the 
agreement  In  his  testimony.    Be  says:    'tWe 
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agreed  that  I  ahonld  sarrenda:  all  the  pa- 
pers In  my  possesaton,  together  with  my  con- 
tract which  I  had  with  him  for  stock,  and 
for  a  ten  pei  cent  interest  In'  all  the  for- 
eign patents,  and  release  him  absolutely  and 
In  full  for  all  claims  and  demands  what- 
ever for  the  sum  of  f2,000."  The  defend- 
ant was  in  England  at  the  time  of  the  trial, 
but  his  deposition  had  been  taken,  and  was 
in  evidence.  In  his  testimony  he  denied 
making  the  agreement  in  question,  or  any 
agreement  to  pay  more  than  had  been  al- 
ready paid  to  the  plaintiff  by  the  defendant 
or  his  attorney.  It  is  unnecessary  to  fur^ 
tber  review  the  evidence  on  either  side. 

From  the  foregoing  it  must  appear  that 
the  use  of  the  letter  referred  to  in  corrob- 
oration of  the  plaintiff's  testimony  was  like- 
ly to  have  weight  with  the  Jury  In  preju- 
dice of  the  defendant's  rights.  The  letter, 
in  addition  to  indicating  that  the  amount 
had  been  agreed  upon,  also  declared  that 
upon  receipt  of  the  amount  named,  which 
was  stated  to  be  $2,600,  he  (the  plaintiff) 
was  to  turn  over  to  defendant's  attorney 
the  stock  and  sign  receipts  in  full.  In  or- 
der to  give  further  effect  to  this  letter  in 
the  plalntltrs  behalf,  the  latter  was  after- 
wards permitted,  over  objection  and  excep- 
tion, to  refer  to  the  terms  of  this  letter, 
and  to  explain  its  contents,  and  to  account 
for  the  discrepancy  in  the  amount  by  say- 
ing that:  "On  the  20th  of  March  he  agreed 
to  pay  me  |2,500.  Subsequently,  in  April, 
he  withdrew  that  offer,  and  only  offered  $2,- 
000,  which  was  the  agreement"  There  is 
no  question  here  of  assent  to  or  acquies- 
cence in  the  statement  of  the  letter  by  the 
defendant,  for  the  plaintiff  also  offered,  in 
connection  with  the  letter  to  the  defendant's 
attorney,  the  tatter's  reply,  which  was  to 
the  effect  that  he  had  no  information  trom 
the  defendant  as  to  any  agreement  fixing 
the  amoimt  of  the  fees,  and  tliat  the  writer 
was  in  doubt  whether  the  plaintiff's  bill 
was  against  the  company  or  against  the  de- 
fendant That  such  a  self-serving  declara- 
tion is  Inadmissible  as  evidence  unless  it 
constitutes  a  part  of  res  gestre,  or  is  made 
In  the  presence  of  the  opposite  party  and  is 
acqnlesced  in  by  him.  Is  a  principle  so, 
elementary  as  not  to  require  any  citation  of 
authority  in  Ite  support  The  defendant  in 
error  has  not  cited  any  authority  in  support 
of  the  admission  of  this  evidence.  The  on- 
ly semblance  of  Justification  offered  is  that 
the  answer  to  the  letter  was  put  in  with  the 
letter  Itself.  But  the  answer,  as  before  stat- 
.ed,  was  offered  by  the  plaintiff  •  also,  and 
therefore  could  not  possibly  Iiave  the  effect 
suggested  by  the  plaintiff.  We  think  the 
admission  of  the  letter  was  injurious  error, 
and,  since  the  result  must  be  a  reversal  of 
the  Judgment,  the  otho;  assignments  of  er- 
ror need   not  be  considered. 

The  Judgment  will   be  reversed,   and  a 
venire  de  novo  issued. 


(S  a.  L  m) 
THOMPSON  et  aL  T.  DYEB. 

(Supreme  Oonrt  of  Rhode  Island.    July  13, 
1803.) 

OBATTBL  MORTaAaBS-^RBCORDINO— VAIilDITT 

BBTWEEN    PASTIES— MORTQAQEB    IN 

POSSESSION— REPLEVIN— VERDICT. 

1.  B.  contracted  to  build  cars  tor  M.,  and 
received  pay  therefor.  At  the  time  for  comple- 
tion they  were  not  done,  and,  M.  demanding 
security,  B.  gave  him  a  bill  of  sale  thereof, 
which  M.  traiuiferred.  Beld,  that  there  was 
conrideration  therefor,  and  so,  even  if  it  was  in 
effect  a  mortgage,  it  was  as  between  the  par- 
ties and  the  transferee  in  possession,  and  so 
against  the  sheriff,  attaching  the  property  for 
B.  in  a  suit  against  M.,  valid,  thongh  nnrecord- 
ed. 

2.  B.  contracted  to  bnild  eaia  for  K.,  and  re- 
ceived pay  therefor.  At  the  time  for  comple- 
tion they  were  not  done,  and,  M.  demanmng 
security,  B.  gave  him  a  bill  of  sale  thereof.  M. 
obtained  possession,  and  gave  it  to  T.,  who  had 
furnished  the  money  for  the  payment,  and  as- 
signed the  bill  of  sale  to  him  as  mortgagee. 
Held  that,  the  property  being  attached  by  a 
sheriff,  at  suit  of  B.  as  the  property  of  M., 
T.,  bang  a  mortgagee  in  possession,  conid  main- 
tain replevin  therefor,  and  was  not  required  to 
apply  for  an  order  of  sale, 

8.  A  verdict  in  replevin,  finding  that  the  prop- 
erty was  in  plaintiff,  is  sufficient,  thongh  there 
was  a  plea  that  it  was  in  a  ttiira  person,  and 
there  was  no  specific  finding  that  it  was  not  u 
him. 

Beplevln  by  John  P.  Thompson  and  others 
against  Thomas  Dyer.  Defendant  petitions 
for  a  new  trial.    Denied. 

Argued  before  STINESS,  a  J.,  and 
DOUGLAS  and  BLODQETT,  JJ. 

James  J.  McCabe  and  Edwards  &  Angell, 
for  plaintiffs.  Warren  R.  Perce,  Barney  & 
Lee,  and  Etoward  A.  Lamprey,  for  defendant 

8TIKESS,  0.  J.  The  plalntiflli  sae  In  re- 
plevin for  certain  property  taken  by  the  de- 
fendant, as  depiTty  sheriff,  on  attachment  as 
the  property  of  James  McEwen,  in  whom  the 
defendant  pleads  titie.  The  substantial  facts 
are  that  McEwen  had  a  contract  with  the 
Baldwin  Motor  Ciompany  to  make  carriages 
for  him,  doing  business  as  the  Porto  Rleo 
Transportation  Company.  These  carriages 
were  to  be  shipped  to  Porto  Rico,  to  be  used 
under  a  franchise  secured  by  McEwen.  The 
money  for  the  enterprise  was  furnished  by 
the  plaintiffs,  who  held  mortgage  bonds  of 
McEwen.  The  time  for  the  completion  of 
the  work  having  expired,  or  nearly  so,  Mc- 
Ewen demanded  security  of  the  Baldwhi 
Company  for  the  money  he  had  paid.  A 
bond  was  talked  of,  but  it  was  finally  agreed 
that  the  Baldwin  Company  should  give  him 
a  bill  of  sale  of  all  the  property  pertaining  to 
the  contract,  and  it  did  so,  specifying  the  sep- 
arate parts.  The  bill  of  sale  was  dated  Sep- 
tember 18,  1901.  McEwen  transferred  this 
bill  of  sale  to  the  plaintiffs,  as  mortgagees, 
September  20,  1901.  On  September  17. 1901. 
McEwen  brought  suit  against  the  Baldwia 
Company,  attaching  Its  property,  and  on  Sep- 

f  1.  Sea  Replevin,  vol.  42.  CeaL  Dig.  I  MS. 
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tember  21,  1901,  he  removed  tiie  property 
covered  by  the  bill  of  sale  to.  a  shop  in  Olney- 
viUe,  -wblch  the  plaintiff,  Tbompson,  who  was 
acting  as  trustee  for  tbe  bondholders,  had 
secnred.  The  Baldwin  Company  attached 
the  property  now  in  suit,  coveied  by  their  bill 
of  sale,  September  28,  1901,  and  on  tbe  same 
day  this  snit  in  replevin  was  brought  A 
verdict  having  been  rendered  for  tbe  plain- 
tiffs, tbe  defendant  asks  for  a  new  trial, 
mainly  on  the  gromid  that  tbe  plaintiffs  have 
not  shown  title, 

Tbe  facts,  as  stated  above,  show  that  the 
plaintiffs  were  tbe  equitable.  If  not  the  legal, 
owners  of  the  property  in  qnestion,  having 
ftumlshed  tbe  money  for  it;  and  that  Mc- 
Bwen  was  tbe  agent  in  having  tbe  carriages 
built,  thengh  the  contract  was  in  bis  name. 
▲ISO  that  they  had  apparently  paid  probably 
fnll  price  for  what  the  Baldwin  Company 
had  done, 'as  their  payment,  according  to 
checks  and  receipts  produced  and  admitted, 
amounted  to  15,255.  These  payments  show 
a  consideration  for  tbe  bill  of  sale  given  to 
SfcBwen  by  the  Baldwin  Company,  the  same 
that  attaches  to  any  mortgage  which  is  given 
as  security  for  a  debt.  The  payments  had 
been  made.  Tbe  work  was  not  completed, 
Secnrlty  was  demanded  and  given.  As  be- 
tween the  parties— and  none  others  are  in- 
volved in  this  litigutlon— it  was  valid.  It 
was  a.  delivery  pro  tanto  of  what  the  Bald- 
win Company  had  agreed  to  furnish.  The 
defendant  claims  that  it  was,  In  effect,  a 
mortgage.  We  do  not  see  that  this  is  neces- 
sarily so.  While  it  was  given  as  security,  it 
was  security  by  predelivery,  so  that  it  might 
not  be  taken  for  the  debts  of  the  Baldwin 
Company.  It  was  upon  a  new  consideTation, 
that  the  company  might  go  on  and  finish  the 
work.  But,  if  we  take  It  to  be  a  mortgage, 
no  substantial  right  Is  changed.  The  defend- 
ant claims  that  under  Pub.  Laws  1899,  c.  614, 
it  was  void  as  to  tblrd  parties.  Tbe  statute 
provides  that  an  unrecorded  mortgage  is  good 
as  between  the  parties,  and  the  party  in 
whose  suit  the  property  was  attached  by  the 
defendant  was  tbe  maker  of  the  bill  of  sale 
or  mortgage.  A  sheriff  making  an  attach- 
ment is  not  a  party  within  the  meaning  of 
tbe  statate,  but  the  party  at  whose  suit  prop- 
erty is  attadied  is  tbe  one  to  be  considered. 
j^  a  mortgage,  therefore,  it  was  good  as 
against  the  Baldwin  Company.  It  was 
transferred  to  tbe  plaintiffs  before  the  at- 
tachment. The  plaintiffs  at  that  time  Were 
mortgagees  in  possession.  No  fraud  or  im- 
proper conduct  on  their  part  is  shown.  No 
snch  issue  is  made  by  the  pleadings.  There 
is  no  condition  in  the  bill  of  sale  that  the 
Baldwin  Company  should  retain  possession 
for  completing  the  work.  On  the  contrary, 
the  bill  of  sale  implies  the  contrary  by  gWIng 
the  grantee  tbe  "use  of  all  drawings  and  pat- 
terns, and  the  use  of  all  patent  rights  neces- 
sary tor  the  completion  of  the  three  busses," 
etc.  It  is  true  that  there  was  an  oral  agree- 
ment that  the  BaJdwln  Company  sbonld  flm- 


isb  the  work,  bnt  this  was  not  done.  Mc- 
Bwen  attached  the  shop  of  the  company, 
and,  finding  the  articles  specified  in  the  bill 
of  sale,  he  turned  them  over  to  the  plaintiffs. 
It  is  argued  that  this  attachment  was  a 
scheme  on  his  part  to  get  possession  of  the 
property  now  in  suit  If  the  question  was 
in  any  way  raised  at  the  trial,  we  must  infer 
from  the  verdict  that  it  was  not  so  found. 
If  it  was  not  BO  raised,  it  cannot  be  raised 
on  this  petition.  In  either  view,  the  plains 
tiffs  appear  to  be  the  mortgagees  In  posses- 
sion. Certainly,  McBwen  was  not  the  own- 
er, and  the  plea  of  title  in  him  falls.  Tbe 
property  was  clearly  in  the  possession  of  the 
plaintiffs,  and  could  not  be  attached  as  the 
property  of  McBwen,  When  so  taken,  the 
plaintiffs  had  the  right  to  replevy  it  Tbe 
defendant  was  not  entitled  to  the  request  for 
instrnction,  made  by  him  and  granted,  to  the 
effect  that  the  mortgagee  cannot  take  from 
the  attaching  ofiBcer  mortgaged  personal 
property  attached  as  the  mortgagor's  prop- 
erty under  the  statute,  but  should  apply  for 
an  order  of  sale  according  to  the  statute. 
Other  requests  to  tbe  same  general  effect 
were  made  and  granted.  These  requests, 
however,  overlook  the  fact  that  the  statute 
applies  only  to  property  In  .the  possession  of 
the  mortgagor.  The  charge  was  more  favor- 
able to  the  defendant  than  he  was  entitled  to 
ask.  The  verdict  of  the  Jury  was  not  con- 
trary to,  but  according  to,  tbe  evidence.  The 
right  of  possession  was  shown  to  be  in  the 
plaintiffs,  and  not  in  McE^ren. 

The  defendant  takes  the  point  that  the  ver- 
dict was  not  responsive  to  tbe  plea  of  prop- 
erty in  McEwen,  because  it  stated  that  it  was 
not  In  defendant  (Dyer).  It  does  not  appear 
that  any  objection  to  the  form  of  the  verdict 
was  taken  at  the  trial.  It  was  a  finding  that 
the  property  was  In  the  plaintiffs.  That  was 
enough  to  cover  the  Issue,  and  was  respanslve 
to  a  material  part  of  the  defendant's  plea. 
The  converse  of  the  finding— that  the  property 
was  not  In  McEwen,  as  set  up  In  tbe  plea— 
while  customary,  is  not  so  Important  as  to 
vitiate  the  verdict  otherwise  rightly  given. 

Other  objections  are  made,  but  as  the  con- 
trolling point  in  the  case  was  rightly  decided, 
we  need  not  refer  to  them. 

The  petition  for  a  new  trial  is  denied. 
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(Supreme  Court  of  Rhode  Island.    July  1, 
1908.) 

BANKfr-PROCKHDmaS  TO  WIND  trP-DITI- 
DBNDS— DBBTS  OB'  BAJ^K. 

1.  In  a  special  proceeding  under  Oen.  Laws 
1896,  c.  178,  S  42  et  aeq.,  to  wind  np  a  bank 
through  a  receiver,  the  equit7  rule,  allowins 
dividends  to  a  secured  creditor  on  the  fuU 
amount  of  his  claim,  obtains,  and  not  the  insol- 
vency rule  (chapter  274,  {  29),  allowing  divi> 
dends  only  on  the  part  of  the  claim  in  excess 
of  the  value  of  the  securities;  chapter  240,  §  1, 
providing  that  statutory  proceedings  shall  fol- 
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low  the  coarse  of  equity  so  far  aa  it  la  appli- 
cable, and  the  insolTeocy  law  being  auspended 
by  the  national  bankrupt  law. 

2.  The  debt  of  a  bank  to  a  creditor  who  holds 
its  note,  and,  as  collateral,  notes  indorsed  by  it, 
as  regards  the  creditor's  right  to  dividends.  In 
a  proceeding  under  Gen.  Laws  1896,  c.  178,  i 
42  et  seq.,  is  the  bank's  note  only. 

Petition  by  John  C.  Burke,  receiver,  t<x  In- 
stmctions.    Instructions  given. 

Argued  before  STINBSS,  0.  J^  and  DU- 
BOIS and  BLODGBTT,  33. 

John  O.  Burke,  in  pro.  per.  Barney  &  Lee, 
for  Bowling  Green  Trust  Co.  Ed.wards  & 
Angell,  for  Western  Nat  Bank. 


STINESS,  C.  J.  As  to  the  claim  of  the 
Bowling  Green  Tmst  Company  of  New  Tork, 
the  question  la  settied  by  Allen  t.  Danlelson, 
15  R.  L  480,  8  Atl.  706,  and  Greene  t.  Jack- 
Bon  Bank,  18  R.  I.  779,  30  Atl.  963,  which 
,  held  that  the  aettied  rule  In  equity  allows  div- 
idends to  a  secured  creditor  upon  the  full 
amount  of  his  claim;  the  security  being  re- 
garded as  something  collateral,  which  does 
not  reduce  the  debt,  but  only  secures  the 
creditor  pro  tanto  in  case  the  debtor  or  his 
estate  cannot  pay  the  debt  In  full.  See,  also. 
People  V.  Remington,  121  N.  Y.  328^  24  N.  B. 
793,  8  L.  R.  A.  '468;  Third  Nat  Bank  v. 
Hang  (Mich.  1890)  47  N.  W.  33,  11  L.  B.  A 
327;  Assignment  of  Meyer  (Wis.)  48  N.  W. 
65,  11  L.  R.  A.  841,  23  Am.  St  R^.  435; 
Chemical  Bank  v.  Armstrong,  59  Fed.  872,  8 
C.  C.  A.  156,  28  L.  R.  A.  231.  The  receiver 
argues  that  these  deeislons  should  not  apply, 
because  since  then  a  more  comprehensive  In- 
solvency law  was  enacted  in  this  state  (Gen. 
Laws  1896,  c.  274),  which,  in  section  29,  pro- 
vides that  claims  of  secured  creditors  may 
be  allowed  to  the  extent  of  the  debt  due  over 
and  above  the  value  ot  the  securities.  We 
think  that  this  statute  is  not  controlling  in 
this  case,  for  two  reasons:  (1)  This  proceed- 
ing is  not  under  the  insolvency  law,  but  it 
is  a  special  statutory  proceeding  under  Gen. 
Laws  1896,  c.  178,  {  42  et  seq.  Under  Gen. 
Laws  1896,  c.  240,  {  1,  "statutory  proceed- 
ings, so  prescribed  by  statute,  shall  follow 
the  course  of  equity  so  far  as  the  same  is 
applicable."  Gen.  Laws  1890,  c.  178,  $  46, 
provides,  referring  to  the  appellate  division 
of  the  Supreme  Court:  "Said  court  shall  have 
the  same  power  and  authority  over  the  re- 
ceiver, his  acts  and  accounts,  as  is  exercised 
by  courts  of  equity  in  like  cases."  It  also 
provides  for  injunctions  In  the  proceedings. 
These  provisions  are  equivalent  to  prescrib- 
ing that  the  proceedings  shall  follow  the 
course  of  equity.  It  so.  It  Is  also  equivalent 
to  prescribing  that  the  acts  of  the  receiver 
shall  follow  the  equity,  and  not  the  Insolven- 
cy, rule.  The  equity  rule,  as  above  stated, 
gives  the  creditor  the  right  to  a  dividend  on 
his  debt.  The  chapter  also  directs  the  re- 
ceiver to  pay  the  debts  ratably,  if  there  shall 
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not  be  sufficient  to  i>ay  the  whole,  and  not, 
as  In  the  insolvency  law,  to  pay  on  the  bal- 
ance over  securities.  In  Cook  County  Bank 
T.  United  States,  107  U.  S.  445,  2  Sup.  O. 
561,  27  L.  Ed.  587,  it  was  held  that  a  bank- 
rupt law  had  no  application  to  the  winding 
up  of  a  national  bank  under  a  separate  stat- 
ute. (2)  Since  the  insolvency  law  was  pass- 
ed, a  national  bankrupt  act  has  been  adopt- 
ed by  congress,  the  effect  of  which,  as  stated 
hi  Matter  of  Reynolds,  8  R.  I.  485,  6  Am.  Rep. 
615,  suspends  the  state  legislation  on  the 
same  subject.  If  the  statute,  as  a  whole, 
cannot  be  applied  to  a  case  within  the  pur- 
view of  the  bankrupt  act,  we  see  no  reason 
why  certain  provisions  should  be  picked  out 
of  It,  and  applied  to  a  case  under  another 
statute.  We  are  therefore  of  (pinion  that 
the  insolvency  law  has  no  application  to  the 
case  at  bar,  and  that  the  rule  in  equity 
as  to  distribution  should  be  followed.  Under 
this  rule  the  Bowling  Green  Comi>any  is  en- 
titled to  dividends  on  its  entire  debt 

The  same  rule  also  applies  to  the  claim  of 
the  Western  National  Bank.  This  bank  holds 
the  note  of  the  insolvent  bank,  the  Mer- 
chants' Bank  of  Newport,  for  $9,500,  and  cer- 
tain other  notes  transferred  to  it,  as  ool- 
lateral,  by  the  Indorsement  of  the  Insolvent 
bank.  It  claims  that  the  Indotvement  con- 
stitutes a  debt,  the  notes  not  having  been 
paid.  The  question  is  whether  It  is  entitled 
to  dividends  on  this  liability  as  well  as  upon 
the  orlg^inal  debt  We  are  referred  to  no 
cases,  and  we  know  of  none,  which  sustain 
the  proposition  that  a  creditor  may  have  divi- 
dends on  a  collateral  as  well  as  an  original 
debt;  nor  can  we  see,  on  principle,  why  it 
should  be  so.  It  is  true  that  the  insolvent 
bank  is.  In  a  sense,  a  debtor  by  reason  of 
its  indorsement;  but  the  debt  is  the  primary 
obligation,  and  the  collateral  is  secondary. 
The  bank  does  not  owe  two  debts,  but  one. 
It  is  on  this  one  debt  that  It  is  entitled  to  its 
dividend.  One  does  not  increase  his  debt  by 
giving  security,  although  the  form  of  trans- 
ferring the  security  may  be  such  as  to  give  a 
right  of  action  on  it  It  is  still  a  subsidiary 
and  conditional  liability.  If  an  Insolvent  ow- 
ed a  debt  for  goods,  and  gave  a  note  for  the 
amount,  that  would  not  discharge  the  debt 
without  special  agreement.  Wheeler  v. 
Schroeder,  4  R.  I.  383;  Wilbur  v.  Jemegan, 
11  R.  L  113;  Nightingale  v.  Chafee,  11  R.  I. 
609,  23  Am.  Rep.  631.  The  creditor  might 
sue  upon  either,  yet  no  one  would  claim  that 
he  would  be  entitied  to  a  dividend  on  both 
because  he  had  a  cause  of  action  on  each. 
To  do  so  would  be  grossly  Inequitable  to  oth- 
er creditors,  by  giving  him  a  double  dividend 
for  one  debt;  yet  It  would  not  be  different 
in  substance,  from  the  claim  here  made  for 
a  dividend  on  the  collateral  notes.  A  cred- 
itor Is  entitied  to  a  dividend  only  on  bis 
debt  If  he  holds  collateral,  he  may  also 
realise  from  It  what  be  can,  but  that  Is  not 
a  debt,  within  the  meaning  of  the  rule  in 
equity,  nor  one  on  which  he  should  take  din- 
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dendfl  to  the  loss  of  other  oredltora.  We 
find  these  yiews  fully  sustained  bj  Third 
Nat.  Bank  v.  Eastern  R.  B.  Co.,  122  Mass. 
240.  and  First  Nat.  Bank  t.  WllUamBon 
<Tenn.  Ch.  App.  1806)  SB  S.  W.  573. 

We  are  of  opinion  that  the  Western  Na- 
tional Bank  is  entitled  to  a  dlTtdenA  only 
on  its  debt  of  $8,^00. 


anut.  SS6) 

In  re  STATU  TAXATION. 

(Sopreme  Judicial  Court  of  Malneu    March  25, 

1903.) 

TAXATION— BQUALITT. 

1.  In  IcTying  a  state  tax  the  Legislature  Is 
prohibited  oy  the  Constitution  (section  8,  art. 
9)  from  fixing  a  higher  rate  of  taxation  upon 
lands  outside  of  corporated  cities,  towns,  and 
plantations  than  the  rate  upon  lands  within  such 
mnnldpaUties. 
(OfflcIaL) 

State  of  Maine. 
In  House  of  RepresentatlTes. 

Ordered,  that  the  Justices  of  the  Supreme 
Judicial  Court  ate  hereby  respectfully  re- 
quested to  give  to  this  House,  according  to 
'Uie  proTlsions  of  the  Oonstltntlon  In  this  be- 
half, their  opinion  on  the  following  Que*- 
tions: 

Question  One:  Assuming  that  the  rate  of 
state  tax  In  citlea,  towns,  and  plantations 
Is  fixed  at  two  and  three-fourth  mills  on  the 
dollar  of  their  valuation,  would  the  bill  en- 
titled "An  act  relating  to  taxation  of  land  In 
unincorporated  places,"  now  pending  In  this 
House,  and  a  true  copy  of  which  said  bill 
Is  htfeunto  annexed.  If  the  same  should  be- 
come a  law,  be  In  violation  of  the  proTislons 
of  section  eight  of  article  nine  of  the  Con- 
stitution of  the  state?  ^ 

Question  Two:  Assuming  as  above,  would 
said  bill,  If  the  same  should  become  a  law, 
be  In  violation  of  any  of  the  provisions  of 
the  Constitution  of  the  state? 

House  of  Representatives,  Mar.  27,  1903. 
Bead  and  passed. 

W.  S.  Cotton,  Olerit. 

State   of   Maine. 

In  the  year  of  our  Liord  one  thousand  nine 
hundred  and  three. 

An  Act  relating  to  taxation  of  land  In  un- 
incorporated places. 
Be  It  enacted  by  the  Senate  and  House  of 

Bepresentatives  In  Legislature  as  follows: 

Section  1.  Section  slxty-nlne  of  chapter  six 
of  the  Hevlsed  Statutes  Is  hereby  amended 
by  striking  out  all  of  said  section  and  by 
substitution  make  said  section,  as  amended, 
read  as  follows: 

"Sec.  68.  The  board  of  state  assessors  shall 
annually  assess  a  tax  upon  all  lands  situated 
In  this  state  in  places  not  Incorporated  as  a 
town  or  plantation,  and  not  paying  a  mu- 
nicipal tax.  at  the  rate  of  fifteen  mills  on 
the  dollar  iqton  the  valuation  as  made  by 


said  assessors  for  the  year  the  assessment 
Is  made:  and  said  assessment  shall  be  made 
and  deposited  with  the  Treasurer  of  State  on 
or  before  the  first  day  of  August  In  each 
year." 

Sec.  2.  Section  seventy-one  of  said  chap- 
ter six  of  the  Revised  Statutes  Is  hereby 
amended  so  as  to  read  as  follows: 

"Sec.  71.  When  the  board  of  state  assess- 
ors has  assessed  such  state  tax  and  has  de- 
posited the  assessment  with  the  Treasurer 
Of  State,  the  Treasurer  of  State  shall  with- 
in three  months  thereafter,  cause  the  list  of 
such  assessments,  with  the  lists  of  any  coun- 
ty tax  so  certified  to  him,  both  for  the  cur- 
rent year,  to  be  advertised  for  three  weeks 
successively  In  the  state  jwper  and  In  some 
newspaper.  If  any,  printed  In  the  county  In 
which  the  land  lies.  Said  lands  are  held 
to  the  state  for  the  payment  of  such  state 
and  county  taxes,  with  Interest  thereon  at 
the  rate  of  twenty  per  cent  to  commence 
upon  taxes  for  the  year  in  which  said  as- 
sessment la  made,  at  the  expiration  of  one 
year." 

Sec.  S.  This  act  shall  take  effect  when 
approved. 

To  the  House  of  Bepresentatives: 

The  undersigned  Justices  of  the  Supreme 
Judicial  Court  have  considered  the  question 
submitted  to  them  by  the  House  of  Bep- 
resentatives in  its  order  of  BlarCh  26,  1908, 
and  above  set  forth,  and  give  their  opinion 
as  follows: 

Inasmuch  as  the  state  tax  imposed  upon 
dtles,  towns,  and  plantations  la  necessarily 
Imposed  upon  the  lands  as  well  as  upon  the 
personal  estate  therein,  the  question  may  I)e 
correctly  stated  as  follows:  In  levying  a 
state  tax,  is  the  Legislature  prohibited  by 
the  Constitution  from  fixing  a  higher  rate 
of  taxation  upon  lands  outside  of  incorporat- 
ed cities,  towns  and  plantations  than  the 
rate  upon  lands  within  such  mnnldpaUties? 
We  think  the  Legislature  is  so  prohibited 
by  section  8  of  article  9^  which  is  as  fol- 
lows: "All  taxes  upon  real  and  personal 
estatei  assessed  by  authority  of  this  state, 
shall  be  apportioned  and  assessed  equally 
according  to  the  Just  value  thereof." 

Tills  command  of  the  Constitution  Is  ab- 
solute and  comprehensive.  No  exception  Is 
allowed  for  the  locality  of  the  land,  whether 
within  or  without  any  particular  snbdlvl- 
slons  of  the  state's  territory.  The  Legisla- 
ture can  no  more  discriminate  In  the  rate  of 
taxation  between  incorporated  and  unincor- 
porated territory  than  It  can  between  differ- 
ent sections  of  Incorporated  territory.  The 
apportionment  and  assessment  each  must 
be  equal  throughout  the  whole  state.  The 
criterion  established,  and  hence  the  only 
criterion  to  be  applied,  is  the  "iast  value"  of 
the  land  wherever  situated.  The  only  per- 
missible variation  of  the  amount  of  the  tax 
is  that  resulting  from  the  difference  In  value. 
The  rate  must  be  the  same  everywhere.    Lo- 
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callty  can  be  considered  oAly  ao  far  as  it  af- 
fects yalne. 

Judicial  authority  for  this  interpretation  of 
tte  Constitution  la  not  wanting.  The  Ck>nsti- 
tution  of  Massachusetts  provided  that  taxes 
should  be  levied  proportionately  upon  all  "es- 
tates lying  -within  the  commonwealth."  A 
statute  imposed  a  tax  upon  corporation  divi- 
dends due  nonresidents,  bat  not  on  those  due 
residents.  The  statute  was  held  to  be  in 
conflict  with  the  Constitution.  Oliver  v. 
Washington  Mills  Co.,  11  Allen,  268.  The 
Constitution  of  Michigan  commanded  the 
Legislature  to  'provide  a  nniform  rule  of 
taxation."  The  Supreme  Court  of  the  Unit- 
ed States,  in  considering  this  provision,  said: 
"All  kinds  of  property  must  be  taxed  uni- 
formly, or  be  entirely  exempt  The  uniform- 
ity must  be  coextensive  with  the  territory  to 
which  the  tax  applies.  If  a  state  tax,  it 
must  IM  nniform  throughout  the  state.  If  a 
county  or  city  tax,  it  mpst  be  nniform 
tbrougbout  such  county  or  city."  Pine  Grove 
Township  ▼.  Talcott  19  Wall.  666,  675,  22 
L.  Bd.  227.  The  Constitution  of  Wisconsin 
contained  this  clause:  "The  rule  of  taxation 
shall  be  uniform."  A  statute  authorized  a 
city  to  tax  lands  within  the  city  limits  laid 
out  into  city  lots  at  different  rates  from  those 
not  so  laid  out  Held  nnconstltutlonal. 
Knowlton  V.  Supervisors  of  Rock  Connty,  9 
Wis.  410.  The  Constitution  of  Ohio  com- 
manded the  Legislature  to  pass  "laws  taxing 
by  a  uniform  rule  *  *  *  all  real  and  per- 
sonal property  according  to  its  true  value 
In  money."  The  Supreme  Court  of  Ohio  said 
of  this  clause:  "The  General  Assembly  is  no 
longer  Invested  with  the  discretion  to  appor- 
tion the  tax,  and  to  determine  upon  what 
property  and  in  what  proportion  the  burden 
shall  be  laid.  A  nniform  rate  per  cent  must 
be  levied  upon  all  property  subject  to  taxa- 
tion according  to  Its  true  valuation  in  money, 
so  that  all  may  bear  an  equal  burden." 
Zanesville  v.  Richards,  6  Ohio  Bt  089.  In 
New  York  was  a  statute  authorizing  a  tax- 
payer to  deduct  his  debts  from  tbe  valuation 
of  his  personal  property  except  that  of  his 
shares  in  national  banks.  This  was  held  to 
be  in  conflict  with  the  United  States  statute 
requiring  sncb  shares  to  be  taxed  equally 
with  other  moneyed  capital.  People  v.  Wea- 
ver, 100  U.  S.  539,  25  L.  Ed.  705.  The  Consti- 
tntion  of  Oregon  commanded  the  Legrlslature 
to  "provide  by  law  for  a  nniform  and  equal 
rate  of  assessment  and  taxation,"  and  to 
"prescribe  sncb  regulations  as  shall  secure  a 
just  valuation  for  taxation  of  all  property 
both  real  and  personaL"  A  statute  levied 
a  tax  <a  11.26  on  each  bicycle,  without  re- 
gard to  value.  Held  unconstltutlonaL  Bills 
v.  Frozler,  38  Or.  462,  63  Pac.  642,  68  L.  B. 
A.  454. 

It  follows  that  the  proposed  legislation 
would  be  contrary  to  the  ConstltntloiL 

Although  these  questions  submitted  by  the 
House  of  Representatives  were  not  received 
by  tbe  Justices  until  after  the  adjoorument 


of  tbe  regular  session  of  the  Leglslatuie,  tlie 
question  discussed  in  the  answers  of  the 
Justices,  95  Me.  064,  51  Atl.  224,  as  to  the 
propriety  and  duty  of  answering  questions 
prppounded  under  somewhat  similar  cinnun- 
stances,  does  not  here  arise,  because  of  tbe 
fact  that  tlie  present  Legislature  is  to  recon- 
vene in  September  of  this,  year,  when  It  may 
consider  the  subject-matter  of  the  questional 
Portland,  July  1,  1903. 

ANDREW  P.  WISWBLL. 

LUOILIUB  A.  EMBBY. 

WM.  P.  WHITEHOUSB. 

BBWALL  C.  STROUT. 

ALBERT  R.  SAVAGE. 

FREDERICK  A.  POWBBflL 

HENRY  C.  PEABODY. 

ALBERT  M.  gPBAB. 


(ITlIa.  no) 
In  n  OPINION  OP  JUSTICES. 

(Supreme  Judicial  Court  of  Maine.    July  1, 
1903.) 

INBURANOB-BTANDARD    FOLIOT— OONSTTTn- 
TIONAI.  LAW. 

LTlie  Iiegislatnre  is  not  Inhibited  ter  any 
proviaion  in  the  GonstitatioD  of  the  United 
States  or  of  this  state  from  exercising  the  power 
of  limiting  incorporated  insurance  companies 
to  the  iBBUance  of  one  standard  fire  insarance 
policy,  even  though  inch  standard'  form  contain 
a  clause  that  there  shall  be  no  right  of  action 
on  the  policy  nndl  the  amount  oi  the  loss  or 
damage  be  determined  by  three  arbitrators,  or 
there  be  a  waiver  of  sudi  clause  by  both  par- 
ties. 

(Official.) 

State  of  Maine. 

In  Senate,  Marota  23, 1908. 

Ordered,  the  Justices  of  tbe  Supreme  Ju- 
dicial (3ourt  are  hereby  requested  to  give  to 
the  Senate,  according  to  the  provisions  of 
the  Constitution  in  this  behalf,  their  <qEiln- 
ion  on  tbe  following  questions,  viz.: 

1.  Is  so  much  of  tbe  Public  Law  of  Maine 
for  1895,  p.  18,  {  1,  C.  18,  constitutional  that 
reads  as  follows: 

"In  case  of  loss  under  tbls  policy  and  a 
failure  of  tbe  parties  to  agree  as  to  tbe 
amount  of  loss,  it  is  mutually  agreed  that 
tbe  amount  of  such  loss  shall  be  referred  to 
three  disinterested  men,  the  company  and  tbe 
insured  each  choosing  one  out  of  the  three 
persons  to  be  named  by  the  other,  and  tbe 
third  being  selected  by  the  two  so  chosen; 
the  award  in  writing  by  a  majority  of  tbe 
referees  shall  be  conclusive  and  final  upon 
the  parties  as  to  the  amount  of  loss  or  dam- 
age, and  such  reference  unless  waived  by  the 
imrUes,  shall  be  a  condition  precedent  to 
any  right  of  action  in  law  or  equity  to  recov- 
er for  such  loss;  but  no  person  shall  be  chos- 
en or  act  as  a  referee,  against  the  objection 
of  either  party,  who  has  acted  in  a  like  ca- 
pacity within  four  months. 

"No  suit  or  action  against  tills  company 
for  the  recovery  of  any  claim  by  virtue  of 
this  policy  shall  be  sustained  In  any  court  of 
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law  or  equity  in  tfils  state  nnless  commeDCda 
■vrithln  two  yean  from  the  time  tbe  loas  oc- 
curred." 

2.  IB  section  1,  c.  18,  of  the  Public  Laws  of 
1895,  constitutional? 

In  Senate  Chambor,  March  28,  1903. 
Read  and  passed. 

Kendall  M.  Dunbar,  Secretary. 

By  an  order  passed  on  March  26th  the  Ben- 
ate  requested  the  Justices  to  give  to  the  Sen- 
ate by  July  iBt  their  opinion  upon  the  ques- 
tions submitted  in  the  foregoing  order,  and 
stated  for  their  information  that  his  excel- 
lency Hon.  John  F.  Hill,  Governor  of  Maine, 
bad  submitted  to  the  Legislature  during  the 
present  session  a  message  touching  tbe  sub- 
ject The  commissioners  in  Maine  for  pro- 
motion of  uniformity  of  legislation  in  the 
TTnited  States  bad  reported  to  the  Oovemor 
tbat  the  statute  In  question  was  deemed  to 
depriye  insurers  of  the  right  of  a  Jury  trial 
upon  the  question  of  the  extent  of  loss  or 
damage  arising  under  fire  insurance  i)olicies; 
also  that  the  constitutionality  of  the  statute 
could  well  be  questioned. 

Bills  wwe  afterwards  introduced  in  both 
branches  of  the  Legislature  giving  the  right 
of  trial  by  Jury  on  any  queation  of  fact,  and 
tbese  Mils  are  now  pending  on  the  files  of 
the  Legislatae. 

To  the  Senate: 

The  tmderslgned  Justices  of  the  Supreme 
Judicial  Court  give  the  following  as  their 
opinion  on  the  -  questions  submitted  to  the 
Justices  in  the  foregoing  Senate  order  of 
March  23,  1003: 

The  two  questions  submitted  are  practical- 
ly identical,  since  they  both  are  as  to  the  con- 
Btitntloifality  of  the  same  section  of  the  same 
statute. 

In  considering  the  question  we  confine  om> 
selves  exclusively  to  the  statute  cited  in  the 
Senate  order,  viz.,  section  1,  c.  18,  p.  14,  Pub. 
Laws  1S96.  We  also  confine  ourselves  to  the 
question  of  constitutionality,  ignoring  all  oth- 
er questions.  The  first  clause  in  that  section 
is  as  follows:  "Section  1.  No  fire  insurance 
company  shall  Issue  fire  Insurance  policies  on 
property  in  this  state  other  than  those  ot  the 
standard  form  herein  set  forth,  except  as  fol- 
lows." Then  follow  certain  exceptions  al- 
lowed, none  of  which  affect  the  questions  sub- 
mitted. In  the  standard  form  set  forth  in 
this  section  Is  the  clause,  cited  in  the  Senate 
order,  stipulating,  In  effect,  that  the  amount 
of  the  loss  or  damage  under  the  poHcy  shall 
be  determined  by  three  arbitrators  instead  of 
by  a  Jury,  unless  such  stipulation  be  waived. 

We  assume  as  too  evident  for  argument 
or  discussion  that  the  words  "fire  Insurance 
company"  in  such  a  statute  and  in  such  con- 
nection mean  incorporated  companies  or  cor- 
porations, and  are  not  to  be  extended  beyond 
them.  Agnln,  It  not  belog  otherwise  stated 
in  the  Senate  order,  wo  understand  we  may 
assume  that  in  none  of  the  charters  of  do- 


ihestiC  Are  Ifasttrance  companies  is  there  any 
limitation  upon  the  power  of  the  Leglslatura 
«to  amend,  alter,  or  r^eal"  their  charters, 
as  teswved  in  Rev.  St  1883,  c.  46,  S  28.  The 
qdestlon  submitted  is,  therefore,  narrowed 
down  to  this:  la  the  Legislature  inhibited  by 
any  provision  In  the  Constitution  of  the  Unit- 
ed States  or  of  this  state  from  exercising  the 
IMwer  of  thus  limiting  incorporated  Insurance 
companies  to  the  Issuance  of  one  standard 
form  of  fire  Insurance  policy,  even  though 
such  standard  form  contain  a  clause  that 
there  shall  be  no  right  of  action  on  the  policy 
until  the  amount  of  the  loss  or  damage  be  de- 
termined by  tliree  arbitrators,  or  there  be.  a 
waiver  of  such  clause  by  both  parties?  It 
may  be  assumed— arguendo  only— that  by  ac- 
cepting such  a  fire  insurance  policy  the  as- 
sured waives  any  right  to  a  Jury  trial  upon 
the  question  of  the  amount  of  his  loss  or  dam- 
age; but  there  Is  no  statutory  compulsion  on 
fire  Insurance  companies  to  issue  such  policies 
nor  upon  property  Owners  to  accept  them. 

We  do  not  find  in  either  Constitution,  fed- 
eral or  state,  any  section  or  clause  in  terms 
inhibiting  such  an  exercise  of  the  leglMatlve 
power  over  fire  Insurance  companies.  While 
the  individual  has  existence  and  consequent 
rights  independent  of  the  Legislature,  the 
cotporatlon  or  incorporated  Company  derives 
Its  existence  and  rights  solely  from  legisla- 
tive action.  The  Iieglslature  may  refuse  to 
grant  any  corporate  rights  or  powers  what- 
ever, and  even  existence,  or  it  may  grant  one 
only,  nntll  the  Legislature  acta,  these  do 
not  and  cannot  exist  So  the  Legislature 
may  by  general  law  o^  special  act  "amend, 
alter,  or  repeal"  any  corporate  charter  or, 
corporate  right  or  exlstenoe  once  granted  (ex- 
cept, of  course,  where  it  has  stipulated  not 
to  do  so),  and  in  so  doing  it  may  cut  away 
the  powers  of  a  corporation  one  after  anoth- 
er, and  from  time  to  time,  and  finally  de- 
stroy the  last  one  and  the  corporation  Itself. 
It  cannot,  of  course,  confiscate  the  property 
of  the  corporation  once  lawfully  acquired. 
It  cannot  impair  the  obligation  of  a  ccmtract 
once  lawfully  made  by  a  corporation.  So  far 
the  Legislature  is  restrained  by  the  state 
and  federal  Constitutions.  But  it  can  pro- 
hibit the  acquisition  of  any  more  property 
by^  the  corporation.  It  can  prohibit  the  mak- 
ing of  any  new  contracts  whatever  by  the 
corporation,  or  any  new  contract  except  one 
of  a  partJcnIar  prescribed  idnd  and  form 
with  prescribed  stipulations  tbo^eln.  This 
power,  sweeping  at  it  is  In  Its  scope,  is  nec- 
essarily implied  and  included  in  the  reserv- 
ed power  to  amend,  alter,  or  repeal  the  very 
legislative  acts  which  gave  life,  powers,  and 
rights  to  the  corporation.  This  power  is  In- 
herent In  Oie  Legislature,  unlimited  by  any 
section  or  clause  in  the  federal  or  state  Con- 
stitution which  we  have  been  able  to  find. 
Head  T.  Providence  Insurance  Co.,  2  Oranch, 
127,  2  L.  Bd.  229;  Bank  of  Augusta  v.  Earle, 
13  Pet  B19,  10  L.  Ed.  274;  Miller  v.  New 
York,  16  Wall.  478,  21  L.  Bd.  98;  Greenwood 
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T.  Union  Freight  Co.,  105  IT.  B.  IS,  26  L.  Ed. 
861;  Spring  Valley  Water  Works  ▼.  Scbot- 
tler,  110  U.  &  S47,  4  Sop.  Ct  48,  28  L.  Ed. 
173;  Norfolk  &  Western  Railroad  Company 
T.  Pennsylvania,  136  U.  S.  114,  10  Sup.  Ot 
.  058,  34  L.  Ed.  304;  State  ▼.  Brown  &  Sbarpe 
Manufacturing  Co.,  18  R.  I.  16,  26  Atl.  246, 
17  It.  R.  A.  856;  Schaffer  v.  Union  Mining 
Co.,  65  Md.  74;  State  t.  Maine  Central  B. 
Co.,  60  Me.  400,  affirmed  In  Maine  Cent  B. 
Co.  V.  Maine,  06  U.  S.  480,  24  L.  Ed.  836. 

As  to  foreign  flre  Insurance  companies, 
tbose  Incorporated  In  otber  states  and  coun- 
tries, tbey,  of  course,  are  equally  subject  to 
tbe  legislative  power  of  tbls  state  so  far  as 
tbe  exercise  of  their  rights  or  powers,  and 
their  presence  or  existence  wltbln  this  state, 
are  concerned.  Tbey  are  not  protected  by 
the  Interstate  commerce  clause  of  tbe  federal 
Con8tltutl<m.  Hooper  v.  California,  IBS  U. 
S.  648>  16  Sup.  Ct  207,  38  L.  Ed.  207.  The 
Legislature  can  wholly  exclude  them  from 
tbe  state,  and  hence  can  Impose  such  condi- 
tions and  limitations  upon  the  exercise  of 
any  rights  and  powers  and  business,  and 
even  presence,  In  this  state,  as  It  sees  fit 
Norfolk  &  Western  Railroad  Company  v. 
Pennsylvania,  136  U.  S.  114,  10  Sup.  Ct  058, 
34  L.  Ed.  384;  Hooper  ▼.  California,  165  U. 
S.  648,  15  Sup.  Ct  207,  38  L.  Ed.  287;  Dry- 
den  V.  Grand  Trunk  Ry.  of  Canada,  60 
Me.  512. 

The  statute  does  not  offen^  against  tbe 
fourteenth  amendment  to  the  Constitution 
of  tbe  United  States,  since  It  bears  equally 
upon  all  flre  insurance  companies,  domestic 
and  foreign,  without  attempting  any  dis- 
criminations, and  does  not  deprive  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law. 

There  is  another  phase  of  the  question 
which  may  be  suggested  and  should  be  con^ 
sldered,  viz.,  whether  the  statute  Infringei 
any  constitutional  right  of  the  individual  li^ 
respective  of  Its  limitation  of  tbe  powers  of 
insurance  corporations.  Tbe  constitutional 
right  ef  trial  by  Jury  is  a  right,  not  a  duty, 
and  may  be  waived  by  tbe  Individual.  It  is 
waived  by  him  as  to  tbe  assessment  of  his 
damages  if  be  voluntarily  enters  into  a  con- 
tract like  -the  statutory  standard  insurance 
policy  wherein  it  is  mutually  stipulated  that 
tbe  damages  provided  for  shall  be  determin- 
ed by  arbitration.  It  may  be  urged,  how- 
ever, that  this  contract  the  terms  of  wblcb 
are  prescribed  by  statute.  Is  not  voluntary, 
in  that  the  individual  Is  practically  prevent- 
ed from  making  contracts  for  the  protection 
of  ills  property  by  insurance,  except  such 
contracts  as  require  him  to  waive  his  right 
of  trial  by  Jury;  in  that  be  Is  practically 
compelled  to  enter  into  that  particular  con- 
tract or  go  without  Insurance  protection. 

But  the  broad  question  of  the  constitution- 
al right  of  tbe  Individual  to  make  and  en- 
force contracts  for  the  acquirement,  posses- 
sion, and  protection  of  property  by  insurance 
•r  otherwise  free  from  legislative  interfer- 


ence is  not  presented  here.  Whaterer  tbe 
extent  of  the  constitutional  right  ot  tbe  in- 
dividual to  make  Insurance  contracts  with 
other  individuals,  or  unlncori>orated  associa- 
tions of  Individuals,  we  think  it  clear  from 
tbe  principles  above  stated  that  he  has  no 
constitutional  right  to  make  any  particular 
Insurance  contract  with  a  corporation.  True, 
the  complete  power  of  the  Iieglslature  to  lim- 
it or  destroy  the  right  of  a  corporation  to 
make  contracts  necessarily  includes  the  po'w- 
er  to  limit  or  destroy  the  right  of  tbe  individ- 
ual to  make  contracts  with  It,  but  this  Inci- 
dental result  cannot  be  held  to  limit  tbe  pow- 
er of  tbe  Legislature  over  its  own  creatate, 
the  corpcMratlon.  Tbe  Legislature  is  not  re- 
quired by  tbe  Constitution  to  create  corpora- 
tions for  individuals  to  make  contracts  vrltta, 
nor  is  It  prohibited  from  limiting  or  dis- 
solving corporations  vritb  which  individuals 
may  wish  to  contract 

It  follows  tliat  the  statute  cited  and  Inquir- 
ed about  is  constitutional,  being  within  tbe 
legislative  cognizance,  and  not  fort>idden  by 
any  section  or  danse  of  the  Oonstitntion, 
state  or  federaL 

We  answer  both  qnesttons  In  tlie  a£Qnna- 
tlve. 

ANDREW  P.  WISWELU 

LUdUUS  A.  EMERY. 

WM.  P.  WHITEH0U8B. 

SEWALL  C.  STROUT. 

ALBERT  R.  SAVAOE. 

FREDEIRICK  A.  POWERS. 

HENRT  C.  PEABODY. 

ALBERT  M.  SPEAR. 


'     .  (4  Pen.  OS) 

LEWIS  V.  WHITE  et  aL 
(Superior  Court  of  Delaware.    New  Castle. 
March  6,  1803.) 

JITSTIOKS  OF  THK  PBACB— JURISDICTION- 
RESIDENCE!  OF   PARTIES. 

1.  Rev.  Code  1852,  as  amended  in  1883,  pp. 
723,  724,  c.  340,  i  2,  giving  a  justice  of  tbe  peace 
Jurisdiction  in  actions  where  tbe  plaintiff  re- 
sides in  the  hundred  or  adjoining  hundred,  or 
in  the  hundred  in  wlilch  the  defendant  resides, 
or  adjoining  hundred,  does  not  apply  to  non- 
residents; and  hence,  where  it  appeared  that 
neither  plaintilf  nor  defendant  resided  within 
the  hundred  or  adjoining  hundred  where  the 
suit  was  brought,  the  justice  had  no  juriadic- 
fion. 

Action  by  James  F.  White  and  another 
against  Evan  Lewis.  From  a  Judgment  in 
favor  of  plaintiffs,  defendant  brings  certiora- 
ri.   Reversed. 

This  was  an  action  brought  in  White  Olay 
Creek  hundred,  before  a  Justice  of  tbe  peace 
In  and  for  New  Gastie  county.  The  record 
of  the  Justicb  set  forib  the  parties  as  "James 
F.  White  and  H.  C.  White,  tradhig  as  White 
Bros.,  of  Wilmington,  Delaware^  T.  E<van 
Lewis,  of  Pennsylvania." 

Tbe  exceptions  relied  on  were  as  follows: 
"That  it  does  not  appear  that  the  defendant, 
Evan  Lewis,  was  a  resident  of  tbe  hundred 
in  New  Castle  county,  and  state  ot  Delaware, 
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adjoining  the  hundred  of  the  Jturtloe  of  the 
peace  before  whom  said  canee  was  heard. 
That  it  doea  not  appear  that  the  plalntlfra, 
James  F.  White  and  Henry  C.  White,  or  rf- 
ther  of  them,  were  bona  fide  residents  of  the 
hundred  in  New  Castle  county  aforesaid,  in 
which  the  Justice  of  the  peace  before  whom 
said  cause  was  heard  resided." 

Argued  before  LQBBb  a  J^  and  8PBU- 
ANCB  and  BOTGB,  JTJ. 

lillbum  Chandler,  for  plalntiflr  in  error. 
Charles  B.  Evans,  for  defendants  In  error. 

LOBB,  0.  J.  The  Jurisdiction  of  the  Jus- 
tice must  affirmatively  appear.  The  record, 
on  the  contrary,  shows  that  he  had  no  Juris- 
diction; such  Jurisdiction  being  confined  by 
Act  June  8,  1881  (Bev.  Code  1852,  amended 
In  1883,  pp.  723,  724,  c.  840,  |  2),  to  the  hun- 
dred in  which  the  defendant  resides,  or  to 
the  adjoining  hundred,  or  to  the  hundred  In 
which  the  plaintiff  has  been  a  bona  fide  resi- 
dent for  00  days  before  suit. 

Judgment  below  reversed. 


(4  Pem.  71) 


STATE  V.  PUCCA. 


(Court  of  General  Sessions  of  Delaware^    New 
CasUe.    May  27, 1902.) 

VSmO  CHILDRKN  FOR  PDRPOSB  OT  BSXUAI, 
1NTERC0URSB>— KXAMINATION  OK  CHILD  BY 
PHYSICIAN— EVIDENCE  —  RELEVANCY  —  WIT- 
NESSES —  IMPEACHMBNT  —  BVIDENCB  07 
GOOD  CHABACTBR  07  DBFBNDAMT  —  EF- 
FECT. 

1.  Where,  on  a  prosecution  for  using  a  female 
child  of  the  age  of  12  years  tor  the  purpose  of 
sexual  Intercourse,  a  police  surgeon,  on  be- 
half of  the  state,  made  an  ezaminstion  of  the 
child,  and  found  her  condition  to  l>e  not  incon- 
sistent with  her  statements  as  to  defendant 
harinc  had  intercourse  with  her,  the  court,  on 
defendant's  motion,  will  order  an  examination 
of  the  child  by  a  competent  physician,  and  un- 
der such  circnmstances  as  will  insure  entire 
fairness. 

2.  On  a  prosecution  for  using  a  female  child 
of  the  age  of  12  years  for  the  purpose  of  sexual 
intercourse,  the  child  cannot  be  asked  on  cross- 
examination,  for  the  purpose  of  testing  her 
veracity,  whether  a  third  person  had  not,  on  a 
certain  date,  found  her  in  a  privy  with  two 
little  boys,  the  question  being  immaterial  and 
irrelevant. 

3.  A  witness  may  be  Impeached  by  proof  that 
his  reputation  for  truth  and  veracity  in  the  com- 
munis in  which  he  lived  up  to  within  about 
two  months  of  the  trial  was  load. 

4.  On  a  prosecution  under  Laws  1889,  p.  951, 
c.  686,  punishing  the  using  of  a  female  child 
under  the  age  of  18  years  for  the  purpose  of 
sexual  intercourse,  tiie  jury.  In  order  to  find  a 
verdict  of  guilty,  must  be  satisfied  that  the 
prosecuting  witness  was  so  used,  and  that  she 
was  then  under  18  years  of  age. 

6.  The  testimony  of  the  previous  good  char- 
acter of  defendant  on  trial  for  crime  should  be 
taken,  like  sny  other  evidence  tending  to  show 
his  innocence,  for  what  it  is  worth  in  the  Judg- 
ment of  the  jury. 

Lngl  Pucca  was  Indicted  for  using  a  fe- 
male child  for  the  purpose  of  sexual  inter- 
course.   Verdict,   "Not  guilty." 

f  >.  See  Criminal  Law,  voL  14,  Cent  Dig.  |  (41 


Argued  before  LOBE,  O.  3.,  and  OBtJBB, 
J. 

Herbert  H.  Ward,  Atty.  Gen.,  and  Bqbert 
H.  Bichards,  Dep.  Atty.  Gen.,  for  the  State. 
Howell  S.  Bogiand,  for  defendant. 

At  the  trial  the  state  adduced  evidence  to 
the  effect  that  the  prosecuting  witness.  Bo- 
sallo  Emledo,  an  Italian  girlj  was  12  years 
old  at  the  time  of  the  commission  of  the 
alleged  crime  on  February  1,  1902;  that  on 
said  date  the  prisoner  had  sexual  intercourse 
with  the  prosecuting  witness  In  the  bedroom 
of  his  house  at  Second  and  Washington 
streets  in  the  city  of  Wilmington;  that 
afterwards  he  showed  her  a  large  knife,  and 
said  to  her.  If  she  told'  on  blm,  he  would 
kill  her,  and  thereupon  gave  her  some  mon- 
ey, and  let  her  go  to  her  home;  that  the 
child  did  not  tell  her  mother,  but,  on  the 
contrary,  endeavored  to  conceal  the  crime 
from  her  mother;  that  Anally  the  latter,  sus- 
pecting that  something  was  wrong  with  the 
^hild,  questioned  the  latter,  and  discovered 
what  the  trouble  was;  that  afterwards  the 
police  surgeon,  on  behalf  of  the  state,  made 
an  examination  of  the  girl's  private  parts, 
and  as  a  result  thereof  found  her  physical 
condition  to  be  not  Inconsistent  with  the 
story  that  she  had  told. 

Mr.  England,  for  the  defendant,  asked  the 
court  to  order  an  examination  of  the  pros- 
ecuting witness  by  a  physician  other  than 
the  police  surgeon,  stating  that  he  desired 
this  to  be  done  for  the  purpose  of  showing 
that  she  was  not  physically  capable  of  sex- 
ual Intercourse,  and  that  a  fair  examination 
of  her  parts  would  show  that  fact,  and 
that,  therefore,  she  had  not  been  used  for 
the  purpose  of  sexiul  intercourse. 

LOBEk  C.  J.  We  make  the  order  that  the 
prosecuting  witness  be  examined  by  a  com- 
petent physician  during  the  noon  recess,  and 
under  such  circumstances  as  to  insure  en- 
tire fairness.  The  court  understands  that 
Dr.  Josephine  M.  B.  White  is  satisfactory  to 
both  the  state  and  the  counsel  for  the  de- 
fendant The  doctor  will,  therefore,  make 
the  examination  under  the  direction  of  the 
court 

Mr.  England  asked  the  prosecuting  wit- 
ness. In  cross-examination,  the  following 
question:  "Tell  the  court  whether  or  not, 
about  the  1st  of  April  of  this  year,  George 
Shelton  did  not  in  going  into  a  privy  near 
the  home  of  Lugl  Pu^ca,  find  you  In  there 
with  two  mOe  boysr* 

Objected  to  by  the  Deputy  Attorney  Gen- 
eral as  Immaterial. 

Mr.  England  stated  that  he  was  not  at- 
tempting to  impeach  the  moral  character  ot 
the  prosecuting  witness,  but  was  only  test- 
ing her  veracity;  that  If  she  denied  in  her 
reply  that  she  was  there  with  the  two  boys 
on  the  occasion  mentioned,  he  could  prove 
that  she  was,  and  thus  contradict  her. 
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liORBl  01  J.  The  anottom  being  entirely 
Immaterial  and  Irrelevant  to  this  isme,  yon 
could  not  contradict  her,  bat  would  be  bound 
by  her  answer.    We  sustain  the  objection. 

The  defendant,  Lugl  Pacca,  was  asked,  In 
cross-examination  by  the  Deputy  Attorney 
General:  "Why  did  you  take  Hosallo  into 
the  bedroom?" 

Objected  to  by  counsel  for  defendant  as 
argumentatlTe,  and  assuming  that  which  the 
witness  bad  testified  he  did  not  do. 

Mr.  Richards,  Deputy  Attorney  General, 
contended  that  the  question  was  In  cross- 
examination;  that  the  defendant  had,  on  di- 
rect examination,  denied  the  whole  transac- 
tion, but  the  state  had  not  asked  him  this 
question  before. 

GRTJBB,J.  The  state  has  admitted  that  the 
defendant  has  not  said  that  he  did  take  her 
Into  the  room,  and  the  question  objected  to 
assumes  that  be  did,  and  Is,  in  my  opinion, 
argumentatiye,  and  therefore  Improper. 

liORBt  C.  J.  I  do  not  know  of  any  sach 
limitation  tn  cross-examination.  Ton  have 
the  right  to  test  the  defendant's  knowledge, 
his  accuracy,  and  put  him  to  the  test  by-  ask- 
ing, "Why  did  you  take  Rosallo  Into  the  bed- 
room?" It  is  not  what  he  said,  but  what  he 
did.  There  is  a  division  of  the  court  on  this 
question,  and  the  objection  falls. 

Counsel  tot  defendant  asked  one  of  his 
witnesses  the  following  question:  "Are  you 
acquainted  with  the  general  reputation  for 
truth  and  Teradty  of  Rosallo  Emledo  in  the 
community  in  which  she  has  llyed  up  to 
within  two  montiis  of  this  time,  at  Natalie, 
Pennsylvania?" 

Objected  to  by  the  Attorney  General  as 
Irrelevant,  the  proper  form  of  the  question 
being  whether  the  witness  knows  the  reputa- 
tion of  the  prosecuting  witness  In  the  com- 
munity in  which  she  now  lives. 

LORH,  O.  J.  Do  you  propose  to  follow 
that  IIP,  and  connect  it  with  the  present 
time? 

Mr.  England:  Tes,  sir.  These  people  have 
Jnst  come  to  town,  and  it  was  impossible  to 
get  anybody  that  knew  of  them  here.  This 
witness  has  known  this  prosecuting  witness 
for  years  at  Natalie,  Pa.,  the  town  from 
which  they  moved  to  Wilmington  some  time 
in  January  of  this  year. 

LORB,  0.  J.  We  think  it  Is  admlsdble, 
but  bring  it  within  a  month  or  two  of  the 
present  time. 

The  witness  then  testifled  that  he  knew 
the  reputation  of  the  prosecuting  witness  at 
Natalie,  Fa.;  that  It  Was  bad,  and  from  that 
reputation  he  would  not  believe  her  oo  her 


oath.    The  testlmonj  on  both  sides  was  tlien 
dosed. 

liORB,  a  J.  (diarglng  Jury).  LngI  Pacca. 
the  prisoner  at  the  bar.  Is  charged  in  tbe  In- 
dictment with  using,  for  the  purpose  of  sex- 
ual intercourse,  on  the  1st  day  of  February, 
1902,  In  this  county,  Hosallo  S^ledo,  a  fe- 
male under  18  years  of  age.  The  charge  la 
brought  under  the  act  of  assembly  passed  on 
March  2»,  1889  (Laws  1889,  p.  951,  c.  686), 
which  provides  that  "whoever  takes,  re- 
ceives, employs,  harbors  or  uses  or  causes  or 
procures  to  be  taken,  received,  employed, 
harbored  or  used  a  male  or  female  under  tbe 
age  of  eighteen  years,  for  the  purpose  of  sex- 
ual intercourse,  shall  be  deemed  guilty  of  a 
misdemeanor."  Under  this  Indictment  It  is 
incumbent  upon  the  state  to  prove  to  your 
satisfaction  beyond  a  reasonable  doubt  that 
on  or  about  the  time  alleged  In  the  indict- 
ment, in  this  coimty,  the  prisoner,  Lugl  Pac- 
ca, did  use  this  child,  she  then  being  under 
18  years  of  age,  for  the  purpose  of  sexual 
intercourse.  Crimes  of  this  character  are 
not  ordinarily  perpetrated  In  the  open,  bat 
privately  and  secretly;  and  they  usually  de- 
pend largely  upon  the  testimony  of  tbe  two 
participants  In  the  offense,  if  any  sacli  was 
committed.  This  is  a  charge  which,  in  com- 
mon experience.  Is  comparatively  easy  to 
prove,  but  difficult  to  meet.  In  order  to  find 
a  verdict  of  guilty  in  this  case,  yon  should  be 
satisfled  from  the  evidence  beyond  a  reason- 
able doubt  that  in  this  county,  on  the  day  al- 
leged, this  prosecuting  witness  was  so  used, 
and  that  she  was  then  under  18  years  of  age. 
And  in  considering  the  evidence  we  would 
call  your  attention,  as  requested  by  defend- 
ant's'counsel,  to  the  fact  that  testimony  of 
the  previous  good  character  of  the  defend- 
ant, when  offered  in  the  case,  is  to  be  taken 
like  any  other  evidence  tending  to  show  tbe 
innocence  of  the  accused,  and  for  whatever 
that  testimony  is  worth,  in  your  Judgment, 
under  all  the  facts  and  circumstances  of  the 
case. 

Again,  it  Is  Incumbent  on  the  state  to 
prove  all  the  material  facts  of  this  case — 
such,  for  Instance,  as  the  minority  of  tbe 
child,  the  perpetration  of  the  crime  In  this 
county,  and  the  actual  tact  of  sexual  Inter- 
course—beyond a  reasonable  doubt;  for.  If 
there  be  a  reasonable  doubt  from  the  testi- 
mony upon  any  one  of  these  essential  ele- 
ments of  the  crime,  ttiat  doubt  should  inure 
to  the  benefit  of  the  accused  In  a  verdict  of 
not  guilty.  Yon  have  heard  the  evidence  in 
this  case,  and  It  is  for  you  to  say,  upon  that 
evidence,  whether  the  prisoner,  Lugl  Pncca, 
is  guilty  of  the  crime  charged  or  not  goOtr. 

Verdict,  "Vot  guDty." 


Digitized  by 


Google 


PaJ 


SANKBB  T.  FENNSTLVANIA  R.  00. 


833 


(206  Fa.  «•) 

8ANKBB  T.  PENNSYLVANIA  K.  00. 

(Supreme  Cknirt  of  PeimsrlTania.    May  4, 
1908.) 

mjTJHT  TO  EMPLOYfi-ASSCMPTION  OF  RISK- 
CONTRIBUTORY    NBOLIQENCB— 
APPBIAI/-RBCORD. 

X.  Wbere  workmen  are  engaged  in  repairing 
a  railroad  track  near  a  tunnel,  they  are  bound 
to  take  notice  of  the  danger  and  assume  the 
risk  of  passing  trains. 

2.  Evidence  in  an  action  to  recover  for  the 
death  of  an  employs,  killed  by  a  passing  train 
while  one  of  a  gang  employed  at  work  in  a 
railroad  tannel,  examined,  and  held  that  he 
was  gnilty  of  contribvtoty  necfligence. 

i).  Failure  to  print  the  opinion  of  the  court 
below  on  a  motion  for  a  new  trial,  as  required 
by  rule  18  of  the  Supreme  Court,  as  amended, 
is  ground  for  quashing  the  appeal. 

Appeal  from  Court  of  Common  Pleaa, 
Huntingdon  County. 

Action  by  Jennie  A.  Sanlcer  against  tbe 
PennsylTania  Railroad  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Affirm- 
ed. 

The  court  l)elow  (Baily,  P.  J.)  gave  bind- 
ing instructiona  for  the  defendant  in  the  fol- 
lowing charge: 

"Gentlemen  of  the  Jury:  On  January  20. 
1899,  Thomas  W.  Sanker,  tbe  plaintlfTe  bus- 
band,  being  then  in  the  employ  of  tbe  de- 
fendant company  as  a  track  repair  man, 
with  a  namt>er  of  other  employes,  was  en- 
gaged In  putting  new  rails  in  the  northern 
railroad  track  of  tbe  Gallitzln  tunnel.  In 
Cambria  county.  Traffic  over  that  track  was 
wholly  suspended  until  the  work  of  laying 
tbe  new  rails  was  completed.  The  northern 
track  is  what  is  called  the  we8t-l>ound  track; 
tbe  trains  westward  bound  usually  use  tliat 
track.  Tbe  other,  or  what  Is  called  the 
southern  or  east-bound  track,  was  not  dis- 
turbed during  ttie  progress  of  the  work  on 
tbe  northern  track.  It  appears  that  the  work 
of  replacing  tbe  old  rails  with  new  ones  on 
that  track  was  practically  completed  and 
tbe  connection  ma4e  a  few  minutes  before  2 
o'clock  in  the  afternoon  of  that  day,  and 
that  track  was  then  put  into  service.  There- 
fore at  that  time  both  tracks  in  the  tunnel 
were  ready  for  service  the  same  as  before 
the  work  of  renewing  the  northern  track  had 
commenced.  Neither  the  plaintiff's  husband 
n<»r  any  of  tbe  other  of  the.employfis  was  In- 
jured In  tbe  tunnel  while  in  tbe  performance 
of  that  work.  When  tbe  connection  was 
made,  and  that  track  ready  for  swvice,  tbe 
employes,  including  Sanker,  went  to  tbe  tool- 
bouse^  a  short  distance  west  of  tbe  tunnel, 
and  got  their  dinnen.  It  appears  that  some 
additional  bolts  were  required  in  the  rail 
splices,  and,  after  the  employ^  bad  their 
dinners,  they,  or  at  least  many  of  those  who 
had  been  at  work  In  tbe  forenoon.  Including 
Sanker,  w.ere  ordered  to  go  to  tbe  tunnel  and 
put  in  these  bolts.  When  they  got  near  to 
tbe  mouth  of  tbe  tunnel,  a  freight  train  had 
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Just  passed  through,  going  westward,  on  the 
track  which  had  been  renewed  before  the 
men  went  to  their  dinners.  A  heavy  cloud 
of  smoke  was  about  the  month  of  the  tunnel 
when  the  employte  reached  It,  and  they  were 
directed  by  the  foreman  not  to  enter  the  tun- 
nel until  the  smcAe  would  clear  ttway.  While 
they  were  waiting  to  enter,  another  train  was 
beard  coming  through  the  tunnel,  also  going 
westward.  Probably  believing  this  train  was 
on  the  northern  or  west-bonnd  track,  many 
of  the  employes,  for  the  purpose  of  avoiding 
being  struck  by  It,  congregated  on  the  sonth- 
em  or  east-bound  track.  Unfortunately  for 
them,  the  train  was  rannlng  on  that  trad:; 
and,  probably  on  account  of  tbe  density  of 
the  smoke  banging  around  the  mouth  of  the 
tunnel,  they  could  not  or  did  not  see  that  it 
was  on  the  track  on  which  they  were  stand- 
ing, until  it  struck  among  them.  Injuring 
quite  a  number,  among  them  the  plalntlfTs 
husband,  who  died  thie  same  day  in  the  Al- 
toona  Hospital  from  the  injuries  be  sustain- 
ed. His  widow,  this  plaintiff,  brings  this  ac- 
tion to  recover  damages  she  has  sustained  by 
reason  of  the  death  of  her  husband. 

"The  principal  questloa  which  arises  in 
this  case  Is  whether  the  railroad  company 
was  guilty  of  negligence  In  running  this 
train,  which  was  composed  of  three  locomo- 
tlvea  and  three  cabin  cars,  westward  on  the 
east-bound  track.  In  considering  this  ques- 
tion as  a  question  of  law,  we  must  and  do 
assume  tiie  truth  of  the  plaintiff's  testimony. 
The  facts,  as  I  hare  related  them,  promlnont- 
ly  appear  In  It  It  also  appears  that  the  em- 
pioyfis  knew,  when  they  went  to  the  mouth 
of  the  tunnel  after  dinner,  that  both  tracks 
were  In  service.  They  were  so  Informed  at 
the  toolhouse  before  they  started  for  tbe  tun- 
nel. They  heard  thie  rumble  of  the  ap- 
proaching train  in  the  tunnel.  They  saw  the 
amoky  condition  of  the  atmosphere  at  the 
mouth  of  the  tunnel,  which  prevented  them 
from  seeing  Into  it  and  ascertaining  upon 
which  track  the  train  was  running.  Unfor- 
tunately, they  assumed  it  was  on  the  west- 
bonnd  track,  while  in  fact  it  was  on  the  east- 
bound  track.  They  were  not  told  It  was  on 
the  wedt-bound  track,  but  seem  to  have  tak- 
en that  for  granted.  Both  tracks  being  In 
service,  the  railroad  company  had  a  right  to 
run  its  trains  upon  them  as  frequently  as, 
and  in  whatever  direction.  It  saw  fit  The 
plaintiff's  husband,  when  be  entered  Into 
the  employment  of  tbe  railroad  company, 
assumed  the  risk  of  ail  dangers  incident  to 
his  employment,  however  they  may  arise, 
against  which  he  may  protect  himself  by  the 
exercise  of  ordinary  care.  On  account  of  re- 
newing tbe  rails  of  tbe  northern  track  in  the 
tunnel.  It  appears  that  a  number  of  freight 
trains  were  halted  east  of  the  tunnel,  which 
blocked  the  approach  to  it  on  that  trade 
The  train  which  h4d  passed  around  thU 
blockade  of  cars  and  which  struck,  the  em- 
ployes was  desired  to  be  harried  to  Its  desti- 
nation to  rellere  a  Modcade  at>  a  point  west 
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of  the  tunnel.  We  cannot  see  upon  what 
principle  It  can  be  held  for  negligence  In  run- 
ning a  train  around  this  blockade  of  its 
freight  trains  that  it  might  speedily  reach  Its 
d^tlnation  to  iterform  the  duties  to  which 
the  locomotives  and  cabins  which  composed 
it  were  assl^ed.  The  mouth  of  the  tunnel 
was  clouded  with  smoke,  so  that  these  em- 
ployes could  not  see  upon  which  track  this 
train  was  running.  The  ringing  of  the  bell  of 
the  locomotive  and  the  lights  upon  it  could 
neither  be  heard  nor  seen  by  them.  They 
should,  therefore,  have  been  more  cautious 
to  ascertain  upon  which  track  it  was  run- 
ning, before  volantarily  placing  themselves 
upon  either  track.  There  was  a  place  of 
safety  for  them  alongside  of  the  track,  which 
Is  called  in  the  testimony  the  'ditch.'  As  the 
railroad  company  had  a  right  to  use  its 
tracks  in  such  a  way  as  it  thought  best  to 
conduct  its  traffic,  the  sad  mistake  of  these 
employes  to  assume  that  this  train  would 
run  on  a  particular  track  is  not  to  be  imput- 
ed to  negligence  on  the  part  of  the  company. 
It  did  not,  either  expressly  or  by  implica- 
tion, advise  them  to  be  at  the  place  they 
were  at  the  time  they  received  their  injuries. 
There  is  no  evidence  that  the  company  or^ 
those  in  charge  of  the  train  knew  or  had 
reason  to  believe  that  these  employes  were 
upon  the  south  track.  Their  duty  did  not 
call  them  to  be  there.  There  is  some  evi- 
dence that  Ehrenfeld,  the  supervisor  of  the 
defendant  company,  and  In  charge  of  the 
maintenance  of  the  tracks  through  the  tun- 
nel, told  the  emi^oyfis  that  there  would  be  no 
single-track  movement  of  the  trains  in  the 
tunnel  while  the  employes  were  at  work. 
There  is  no  evidence  that  there  was  any  such 
movement  of  the  trains  when  the  employes 
were  In  the  tunnel,  or  until  after  both  tracks 
were  ready  for  service  and  the  employes  had 
notice  of  it  While  we  sympathize  with  tills 
plaintiff  and  the  employes  who  were  Injured 
upon  that  unfortunate  afternoon,  I  cannot 
declare  the  law  different  from  what  I  under 
stand  it  to  be.  I  have  put  myself  clearly 
upon  the  record,  and  if  I  have  erred  I  have 
the  satisfaction  of  knowing  that  my  judg- 
ment can  be  reviewed  by  a  higher  court, 
and  corrected,  if  I  am  mistaken.  It  is  your 
duty  to  render  a  verdict  In  favor  of  the  de- 
fendant" 

The  court  subsequently,  on  a  motion  for  a 
new  trial,  filed  the  following  opinion: 

"There  was  no  dispute  about  any  material 
facts  in  this  case.  The  question  whether  they 
were  sufficient  to  convict  the  defendant  of 
negligence  was  for  the  court.  The  cases  are 
numerous  that  upon  an  undisputed  state  of 
facts  it  Is  the  province  of  the  court  to  pass 
upon,  the  question  of  the  defendant's  negli- 
gence. Koons  V.  Western  Union  Telegraph 
Co.,  102  Pa.  164;  Hoag  v.  Lake  Shore,  etc., 
R.  R.  Co.,  85  Pa.  203,  27  Am.  Rep.  603; 
Cougle  V.  McEee  et  al.,  151  Pa.  602,  25  Atl. 
115.  The  notice  given  to  the  plalntifrs  hus- 
band and  the  other  enudoyte  at  the  toolhouse, 


before  they  returned  to  the  tunnel,  after  din- 
ner, that  the  tracks  were  clear,  and  trains 
would  be  run  as  usual  on  both  tracks,  was 
a  countermand  of  the  notice  given  them 
earlier  in  the  day  that  there  would  be  no 
single-track  movement  on  the  south  trade. 
After  giving  this  notice,  the  defendant  owed 
these  employes  the  same,  and  no  greater, 
duty.  It  did,  as  if  the  first  notice  bad  not 
been  given.  The  defendant  reassumed  its 
right  to  run  its  trains  on  both  tracks  as  it 
saw  fit,  and  it  was  the  duty  of  the  trackmen 
to  keep  out  of  their  way.  There  was  no  ne- 
cessity for  them  to  be  on  the  south  track. 
Ample  space  was  provided  where  they  could 
have  escaped  injury  from  passing  trains  on 
either  track.  That  they  chose  to  seek  safety 
on  the  south  track  was  no  fault  of  the  de- 
fendant. It  is  well  known  that  the  'usual' 
way  the  defendant  operates  its  road  is  to  use 
all  Its  tracks  in  such  manner  as  the  exigen- 
cies or  circumstances  may  require,  and  that 
it  is  not  unusual  for  it  to  run  for  a  sihort 
distance  west-bound  trains  on  the  track  ordi- 
narily used  for  east-lmund  trains  and  vice 
versa.  That  the  repairing  of  railroad  tracks 
in  or  near  a  tunnel  is  obviously  dangerous 
when  the  tracks  are  in  service  cannot  admit 
of  any  doubt  or  question.  The  danger  Is  so 
patent  that  the  employe  Is  bound  to  take  no- 
tice of  it  Devlin  V.  Phoenix  Iron  Co.,  182 
Fa.  100,  37  Atl.  927.  A  servant  assumes  all 
such  risks  arising  from  his  employment  as  be 
might  have  known  were  reasonably  incident 
thereto,  and  be  cannot  recover  against  the 
master  for  injuries  arising  from  such  patent 
risks.  Schall  v.  Cole,  107  Pa.  1.  A  track  re- 
pairer assumes  the  risk  Incident  to  trains 
passing  to  and  fro  at  the  point  of  his  em- 
ployment. Palko  r.  Central  R.  Co.  of  N.  J., 
9  Kulp,  660.  Neither  duty  nor  necessity  re- 
quired the  plaintUTs  husband  to  be  on  either 
track  at  the  time  of  the  accident.  He  volan- 
tarily chose  to  be  on  the  south  track,  evi- 
dently for  the  purpose  of  avoiding  a  pasaliig 
train,  which  he  believed  was  approaching  on 
the  north  track.  This  proved  to  be  an  error 
of  Judgment  on  "his  part.  For  this  the  de- 
fendant was  not  liable.  It  was  not  gnllty 
of  negligence  in  running  its  trains  as  it  saw 
fit  on  its  own  tracks  after  it  had  given  no- 
tice to  Mr.  Sanker  and  the  other  employ^ 
who  had  been  at  work  in  the  tunnel  that  day 
that  both  tracks  were  clear,  and  that  trains 
would  be  run  on  both  as  usual.  For  these 
reasons  the  motion  for  new  trial  must  be 
overruled." 

Aixued  before  DEAN,  FELL,  BROWN. 
MBSTREZAT,  and  POTTER,  JJ. 

E.  H.  Flick  and  H.  C.  Madden,  for  appel- 
lant   J.  D.  DorrlB,  for  appellee. 

PER  CURIAM.  Under  tiie  uncontradicted 
evidence  in  this  case,  the  plaintlfTs  husband 
was  guilty  of  contributory  negligence.  TTiis 
does  not  appear  solely  from  the  evidence  of 
defendant,  but  her  own  case  discloses  it,  as 
so  clearly  shown  from  the  opinion  of  tbe 
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learned  Judge  of  the  court  below  on  tlie  mo- 
tion for  a  new  trial.  We  discover  on  a  glance 
at  tlie  record  copied  In  the  paper  book  ttaat 
on  October  14, 1901,  the  opinion  on  the  motion 
for  a-new  trial  was  filed  In  the  conrt  below. 
This  was  not  printed.  But  by  going  to  the 
record  In  the  office  of  the  prothonotary  we 
discover  It.  The  neglect  to  print  Is  a  fiagrant 
violation  of  the  rules  of  this  court  It  la  a 
most  Important  paper,  bearing  directly  on 
the  issue  and  the  assignments  of  error,  and. 
If  a  motion  to  quash  for  this  reason  had  l>een 
made  by  appellee's  counsel,  It  would  have 
been  sustained  at  bar.  But  from  a  neglect 
to  malce  such  motion,  equaled  only  by  appel- 
lant's neglect  to  print  the  opinion,  we  permit- 
ted the  argument  on  the  merits  to  proceed. 
Hereafter,  for  such  palpable  disregard  of 
rules,  we  wlU,  otonr  own  motion,  quash  the 
writ 


(206  Fb.  Tt) 

CITY  OF  PHILADELPHIA,  to  Use  of  VUL- 
CANITE PAV.  CO.,  v.  PBMBER- 
TON  et  aL 
(Supreme  Conrt  of  Penneylvaaia.    May  4, 
1903.) 

APPBAI4— INTBRL.OCUTORT  ORDER. 
1.  Where  an  affldavit  of  defense  is  filed,  and 
plaintiff  files  a  replication  to  it  in  a  proceed- 
ing on  a  scire  facias  sur  municipal  claim,  under 
Act  June  4,  1901  (P.  L.  364),  and  defendant 
moves  for  judgment  in  the  record,  an  order  dis- 
missing the  motion  is  interlocatoi7,  from  which 
no  appeal  lies. 

Appeal  from  Court  of  Common  Pleas, 
rtiUadelphla  County. 

Action  by  the  city  of  Philadelphia,  to  use 
of  the  Vulcanite  Paving  Company,  against 
Clifford  Pembertou,  Jr.,  and  Frank  Mauran. 
From  an  order  dismissing  a  motion  for  Judg- 
ment defendants  appeal.    Appeal  quashed. 

Argued  I>efore  MITOHELX.,  FELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

Thomas  Ridgway  and  John  J.  Rldgway, 
for  appellants.  M.  Hampton  Todd,  E  O. 
Hicbener,  and  Jolm  O.  Johnson,  for  appellee. 

BROWN,  J.  This  is  a  scire  facias  under 
the  act  of  June  4,  1901  (P.  L.  864),  to  en- 
force payment  of  a  municipal  claim.  To  it 
an  affidavit  of  defense  was  filed.  The  nine- 
teenth section  of  the  act  provides:  "If  an 
affidavit  of  defense  be  filed,  a  rule  m&j  be 
taken  for  Judgment  for  want  of  a  sufficient 
affidavit  of  defense,  or  for  so  much  of  the 
claim  as  is  insufficiently  denied,  with  leave 
to  proceed  for  the  residue.  The  defendant 
may,  by  rule,  require  the  plaintiff  to  Veply, 
under  oath  or  affirmation,  to  the  state- 
ments set  forth  in  the  affidavit  of  defense, 
and  after  the  replication  has  been  filed  may 
move  for  Judgment  on  the  whole  record." 
In  pursuance  of  a  rule  taken,  the  plaintiff 
filed  a  replication  to  the  affidavit  of  defense, 
and  the  defendants  then  moved  for  Judg^ 
ment  on  the  whole  record.  This  motion  was 
dismissed  by  the  court  and  the  present  ap- 


peal taken;  the  errors  assigned  being  the 
dtsmlBsal  of  the  defendants'  motion  for  Judg- 
ment and  the  failure  to  enter  Judgment  for 
them  on  the  whole  record. 

There  was  no  final  Judgment  In  the  court 
below,  and  this  appeal  most  be  quashed. 
The  appellants  ask  us  to  dismiss  the  motion 
to  quash,  because,  by  the  fortieth  section  of 
the  act,  an  appeal  lies  "from  any  definite 
Judgment  order  or  decree,  enter^  by  the 
court  of  common  pleas  under  any  of  the 
provisions"  of  the  act  In  different  sections 
of  the  act  the  courts  of  common  pleas  are 
authorized  to  enter  definite  Judgments,  or- 
ders, or  decrees,  and  from  them  an  appeal 
lies  under  the  section  quoted.  In  this  case 
the  court  withheld  its  Judgment  It  did 
nothing.  It  entered  no  Judgment  nor  did  it 
make  an  order  or  decree  that  could  be  en- 
forced against  either  of  the  parties  to  the 
proceedings.  After  the  motion  was  dis- 
missed, the  record  stood  Just  as  it  was  be- 
fore the  motion  was  made.  With  a  replica- 
tion filed  to  an  affidavit  of  defense,  a  de- 
fendant may  move  for  Judgment  on  the 
whole  record,  and  if,  from  an  in;Q>ectlon  of 
the  same,  it  is  clear  what  the  Judgment 
ought  to  be,  the  court  may  enter  it;  but  even 
In  such  a  case  tbvte  is  no  requirement  in 
the  act  that  it  must  be  entered.  Whether 
In  this  case  it  Is  evident  what  the  Judgment 
of  the  court  below  should  liave  been  on  the 
whole  record,  or  whether  any  could  have 
been  entered  on  the  same,  we  do  not  de- 
cide, for  we  have  not  examined  the  record. 
We  pass  now  only  on  the  motion  to  quash 
the  appeaL  The  order  of  the  court  dismiss- 
ing the  motion  for  Judgment  settled  nothing 
at  all  finally,  but  was  purely  intermediate, 
from  which  there  is  no  appeal,  in  the  ab- 
sence of  a  statutory  provision  giving  it 

Appeal  quashed. 


(20e  Pa.  644) 
WILLIAMS  T.  WILLIAHa 
(Supreme  Cktnrt  of  Pennsylvania.    May  11, 
1903.) 

AFPKALr-RBVIBW. 

1.  Where  the  question  was  entirely  one  of 
fact,  the  verdict  of  the  Jury  will  not  be  dis- 
turbed. 

Appeal  from  Court  of  CTommon  Pleas, 
Schuylkill  County. 

Action  by  John  J.  WHlIams  against  Henry 
L.  Williams.  Judgment  for  defendant  and 
plaintiff  appeals.    Affirmed. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

George  M.  Roads  and  B.  H.  Koch,  for  ap- 
pellant E.  D.  Smith,  Arthur  J.  Pilgram, 
and  John  F.  Whalen,  for  appellee. 

PER  CURIAM.  Appellant  sued  as  a  cred- 
itor for  money  loaned.  The  defense  was  that 
he  was  a  partner.  It  was  not  disputed  by  ap- 
pellant that  be  had  paid  in  the  money,  In 
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purauance  of  an  agreement  for  the  purchase 
oi  an  Interest  in  the  business,  but  he  claimed 
that  the  Interest  had  not  in  fact  been  given 
to  him,  and  that  be  had  thereupon  rescinded 
the  agreement  This  was  tlie  whole  issue  in 
the  case,  and  on  it  the  Jury  found  for  de- 
fendant We  see  no  error  in  the  mode  of 
submiBslon.  and  there  is  nothing  else  in  the 
case. 
Judgment  afiBrmed. 


(206  Pa.  71) 

KAINBEIDGB  T.  UNION  TRACTION  CO. 

(Supreme  Court  of  Pennsylvania.    May  4, 

1008.) 

(JARRIBRS-INJURY  TO  PASSBNOHR— OON- 
TRIBUTORT  NEQUOBNCB. 

1.  Where  evidence  in  an  action  for  injuries 
to  a  passeDger  oo  an  open  electric  street  car 
showed  that  he  left  his  seat,  and  stepped  onto 
the  ruuning  board  of  the  car,  holding  on  with  his 
left  hand,  a  bag  of  tools  in  the  other  hand,  and 
was  thrown  oS  when  the  car  stopped  with  a 
sudden  jerk,  his  contributory  negligence  barred 
recovery  for  the  injuries  received. 

2.  A  passenger  on  an  electric  street  car,  leav- 
ing his  seat,  and,,  stepping  onto  the  running 
board  of  the  car  while  In  motion,  assumes  the 
risk  of  his  position. 

Appeal  from  Court  of  Common  Pleaa. 
Philaddphia  County. 

Action  by  Henry  Bainbrldge  againiM  the 
Union  Traction  Company.  From  an  order 
refusing  to  take  oft  a  nonsuit,  plaintiff  ap- 
peals. ,  A£Brmed. 

Argued  before  MITCHELL,  FELL,  MES. 
TBEZAT,  BBOWN,  and  POTTER,  JJ. 

Hazleton  Mirkil  and  Horace  M.  Rumsey, 
for  appellant  Thomas  Leamlng  and  Charles 
Biddle,  for  appellee. 

BROWN,  J.  The  plaintiff  below  got  on  a 
car  of  the  defendant  company  at  Twelfth 
and  Walnut  streets.  In  the  city  of  Phlladel- 
phia,  and  took  a  seat  about  the  middle  of  it 
When  it  was  approaching  Sixty-Third  street 
of  his  own  motion  he  left  his  seat,  and  stepped 
down  on  the  running  board,  holding  the  rail 
with  bis  left  hand,  and  having  in  his  right 
a  bag  containing  tools.  While  in  this  posi- 
tion«  he  says  the  car  stopped  with  a  sudden 
and  violent  Jerk  on  the  west  side  of  Sixty- 
Third  street,  and  he  was  thrown  off,  sustain- 
ing the  injuries  for  'wUcb  he  Is  seeking  com- 
pensation. 

When  the  appellant  left  this  seat  where  he 
was  safe,  and-  stepped  down  on  the  running 
board  of  the  car,  and  remained  there  while 
it  was  in  motion,  be  TOlnntarlly  put  him- 
self in  a  platse  of  danger,  and  took  upon 
himself  the  risk  of .  his  position  from  any 
cause.  Thane  v.  Scranton  Traction  Com- 
pany, 191  Pa.  24ft  43  Atl  126.  71  Am.  St 
Bep.  767;  Bumbear  v.  Unltea  Traction  (Com- 
pany, 198  Pa.  198,  47  Atl.  961';  Woodroffe  v. 
Rozborough,  etc.  Railway  Company,  201  Pa. 
621,  61  Atl.  824.    With  one  hand  grasping 
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the  rail,  and  another  holding  onto  the  hag 
of  tools,  the  risk  which  he  took  of  beiag 
thrown  tTtyia  the  car,  while  so  standing  on 
the  running  board,  by  its  sudden  stopping, 
was  most  imminent,  and  for  his  neg^g«ice  in 
the  assumption  of  such  a  risk  he  alone  must 
bear  the  consequences.  ■  That  the  appellant 
stepped  down  on  the  runnihg  board  of  the 
moving  car  because  he  intended  to  get  off  at 
Sixty-Third  street  iu  no  manner  excuses  bis 
negligence.  The  speed  of  the  car  was  slack- 
ening as  it  approached  Sixty-Third  street; 
he  knew  It  would  stop;  he  had  signaled  the 
conductor  to  have  it  stopped,  and  his  signal 
was  heeded^  but,  instead  of  waiting  for  it 
to  stop,  he  started  to  get  off  while  It  waa  In. 
motion  by  stepping  down  on  the  runnin^r 
boacd.  The  Judgment  of  the  court  below  Is 
sustained  by  Hunterson  v.  Union  Traction 
Company  (this  day  decided)  55  Atl.  543,  In 
which  we  have  reaffirmed  the  rule  as  laid 
down  in  Powdson  v.  United  Traction  Com- 
pany, 204  Pa.  474,  64  Ati.  282,  that  to  atep 
on  or  off  a  moving  car,  wlietber  the  powor 
which  propels  the  car  be  steam  or  electricity, 
is  per  se  negligence,  and.  If  injury  results  to 
the  passenger,  he  cannot  recover  damages. 

In  view  of  the  negligence  of  the  plaintiff, 
it  is  immaterial  whether  there  was  any  evi- 
dence of  the  negligence  of  the  defendant. 

Judgment  affirmed.    , 


(106  Pa.«) 
CITY  OF  W1LLLA.MSPORT  v.  WILLIAMS- 
PORT  PASS.  RT.  CO.- 
(Supreme  Court  of  Pennsylvania.    Hay  ^ 
1903.) 

STREET  RAILROADS— PAVING. 
1.  A  charter  of  a  street  railway  company  pro- 
vided that  in  constracting  its  road  it  uiould 
conform  to  the  grades  used  in  the  several  streets 
traversed  by  it,  and  keep  the  same  in  good  re- 
pair at  the  expense  of  the  railway  company. 
Veld  that,  where  it  had  done  so,  it  could  not 
be  required  to  pay  for  repaving  them  with  a 
new  kind  of  pavement  adopted  by  the  dty. 

Appeal  from  C!ourt  of  Common  Pleas,  Ly- 
coming County. 

Action  by  the  dty  of  Wllllamsport  against 
the  Williamsport  Passenger  Railway  Compa- 
ny. Judgment  for  defendant  and  plaintiff 
appeals.    Affirmed. 

Argued  before  MITCHEXiL,  DBAN,  FELL. 
BKOWN,  and  POTTER,  JJ. 

John  J.  Reardon  and  F.  P.  Cummlngs,  City 
Sol.,  for  appellant  O.  La  Rue  Munson.  Seth 
T.  McCormlck,  and  Addison  Candor,  tor  ap- 
pellee. 

BROWN,  J.  The  WilliamiQtort  Passenger 
Railway  Company  was  Incorporated  by  act 
of  April  15,  1863  (P.  L.  [1864J  1080).  It  inia 
iiutiiorlzed  to  construct  a  railway  in  the  bor- 
ough of  Wllllamsport,  now  the  city  of  Wil- 
liamsport and  to  lay  its  tracks  on  the  streets 
of  the  borough.  At  that  time  there  was  no 
general  act  relating  to  tne  InccH'poration  of 
street  railways, ,  and  the  powers,  privileges. 
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dntlesj  and  obllgattous  of  eacb  partlculEir  oom- 
pany  were  defined  In  the  act  creatigg  It  The 
right  of  this  company  to  .use  the  streets  of  the 
town  was  absolute,  and  depended  npon  no 
municipal  consent  The  only  conditions,  an- 
nexed to  the  power  given  it  to  occupy  the 
streets  were  "that  no  freight  or  burden  trains, 
or  locomotives,  shall  be  permitted  to  pass 
over  the  same,"  aiid  "that  said  company,  in 
constrocUng  said  road,  shall  conform  to  the 
grades  now  nsed,  or  hereafter  to  be  by  law 
nsed,  of  the  several  streets,  roads. and  ave- 
nnes  traversed  by  said  road,  and  keep  the 
same  in  good  repair,  at  the  proper  expense 
of  said  company."  In  the  construction  of  its 
railway  the  appellee  occnpled,  among  other 
streets,  East  Third,  West  Fourth,  and  Basin. 
"Dntll  the  present  controversy  arose  between 
the  railway  company  and  the  city  of  Wil- 
liamsport,  East  Third  street,  from  the  curb 
line  to  the  railroad  tracks,  was  paved  with 
what  is  known  as  "Telford  macadam,"  and 
the  appellee  had  the  same  kind  of  pavement 
between  its  tracks.  West  Fourth  street  was 
paved  with  a  wooden  block  pavement,  ex- 
cept the  space  between  the.  tracks  of  the  rail- 
way company,  which  was  paved  with  moun- 
tain stone,  laid  on  a  broken  stone  foundation; 
and  Basin  street  had  not  been  paved  at  all, 
except  between  the  tracks  of  the  railway 
company,  where,  as  on  West  Fourth  street. 
It  was  paved  with  mountain  stone,  laid  on  a 
broken  stone  foundation.  In  the  summer  of 
1900  the  dty  of  Willlamsport  repaved  East 
Third  street  ttom  the  curb  line  to  the  rail- 
way tracks  with  the  best  quality  of  vitrified 
brick  laid  on  a  hydraulic  cement  foundation, 
and  notified  the  defendant  to  put  in  suitable 
order  that  part  of  the  street  occupied  by  the 
railway,  and  that  the  engineering  department 
of  the  city  would,  upon  application,  furnish 
It  with  the  proper  grade.  This  grade  was 
furnished  by  the  city.  In  order  to  adjust  Its 
tracks  to  the  grade,  the  mabadam  pavement 
between  the  tracks  was  removed  by  the  de- 
fendant comjlany,  the  tracks  were  brought  to 
grade,  and  the  company  then  proceeded  to 
relay  the  space  between  Its  tracks  with  a 
good  qtfallty  of  macadam,  which,  when  com- 
pleted, as  shown  by  the  city's  own  evidence, 
would  have  been  done  "as  well  as  that  kind 
of  work  could  be  done."  When  the  company 
had  completed  a  portion  of  the  repaving  "be- 
tween its  tracks  with  macadam  in  the  man- 
ner Just  stated,  the  city  gave  notice  to  It  to 
stop  repaving  in  that  manner,  removed  the 
macadam  which  it  had  placed '  between'  the 
tracks,  and  replaced  the  same  with  vitrified 
bricks  on  a  concrete  foundation,  in  conform- 
ity to  the  pavement  from  curb  to  curb.  Dur- 
ing the  same  summer  the  city  paved  Basin 
street  with  vlrtlfled  brick,  and  repaved  West 
Fourth  street  with  sheet  asphaltum,  laid  on 
a  concrete  fonndation.  What  occurred  be- 
tween the  city  and  the  railway  company  on 
East  Third  street  was  substantially  what 
took  place  as  to  these  two  other  streets;  and, 
after  the  city  had  repaved  the  space  between 


the  tracks  on  the  three  streets  named,  this 
suit  was  brought  against  the  railway  company 
to  recover  the  cost,  of  doing  so. 

The  appellee  raises  no  question  as  to  Its 
duty,  made  known  to  it  by  the  express  words 
of  Its  charter,  to  ke^  "in  good  repair"  those 
portions  of  the  streets  occupied  by  its  rail- 
road; but  it  does  insist  that,  as  its  declared 
duty  is  only  to  keep  them  in  "good  repair," 
it  cannot  be  required  to  repave  them  with  a 
new  and  different  kind  of  pavement  adopted 
by  the  city.  The  streets  of  the  city  are  oc- 
cupied by  the  railway  company,  not  with  its 
consent,  but  witliout  it  The  Legislature, 
which  was  supreme  in  its  authority  over  the 
streets  of  the  borough  of  Willlamsport,  gave 
to  this  passenger  railway  company  the  right 
to  occupy  them.  In  the  grant  of  that  right 
and  nowhere  else,  must  be  found  what  con- 
4itIons,  if  any,  are  Imposed  upon  it  No  pow- 
er was  delegated  to  the  municipality  to  make 
conditions,  but  the  Legislature,  reserving  that 
power  to  Itself,  Imposed,  as  the  only  condi- 
tlonSi  those  already  stated;  and  the  duty  of 
the  railway  company  is,  therefore,  m[anifestly 
only  to  keep  "in  good  repair"  those  portions 
of  the,  streets  occupied  by  its  tracks. 

There  is  no  finding  that,  the  appellee  had 
failed  to  keep  the  space  between  its  tracks  In 
good  repair.  On  the  contrary,  the  findings  are 
that  on  East  Thhrd  street  the  space  between 
the  tracks  had  been  paved  with  Telford  ma- 
cadam paving,  and  that  the  railway  company 
was  about  to  repave  between  Its  tracks,  and 
to  make  a  paving  therein  "with  macadam 
of  good  condition,  and  as  well  as  it  could  be 
done,  and  equal  to  the  imvement  which  had 
been  previously  laid  on  that  portion  of  the 
street,"  when  it  was  prevented  from  com- 
pleting said  repairs  by  the  police  force  of  the 
city  of  Willlamsport,  acting  under  the  di- 
rection of  the  mayor;  that  there  was  no  evi- 
dence in  the  case  that  the  portion  of  the 
street  between  the  tracks  on  Basin  street  was 
out  of  repair,  or  not  in  suitable  condition; 
that  there  had  been  a  pavement  on  West 
Fourth  street  between  the  tracks  of  the  de- 
fendant and  that  it  was  in  l>etter  condition 
than  the  remainder  of  the  street,  and  that 
when  the  railway  company  was  about  to  re- 
pair the  said  space  between  the  tracks  by  re- 
placing the  kind  of  pavement  thereon  in  a 
good  and  substantial  condition  it  was  pre- 
vented from  doing  so  by  the  police  force  of 
the  city  of  Willlamsport  under  the  direction 
of  its  mayor.  The  city,  however,  was  not 
satisfied  that  the  space  between  the  tracks, 
as  maintained  up  to  the  year  1900,  should  be 
kept  "In  good  repair"  by  the  railway  company, 
but  when  It  determined  to  pave  one  of  the 
streets  and  repave  the  other  two,  it  assumed 
the  right  to  shift  from  itself  to  the  apgellee 
the  burden  of  paving  and  repaving  those' por- 
tloas  of  the  streets  occupied  by  the  railway. 
As  the  borough  of  Willlamsport  bad  no  right 
when  the  railway  company  first  went  upon 
its  streets,  to  confront  it  with  any  conditions, 
the  dty  of  WlUlinisport  its  successor,  has 
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no  right  to  do  so  now  by  imposing  any  bur- 
den npon  It.  The  city's  sole  right  is  to  ask 
that  the  railway  company  be  compelled  to 
perform  the  duty  which  the  Legislature  said 
should  rest  upon  it.  Under  the  findings  of  the 
learned  court,  it  has  not  failed  to  perform 
that  duty.  The  measure  of  its  duty,  as  read 
in  the  act,  is  to  keep  its  portion  of  the  streets 
"in  good  repair."  The  measure  that  the  aii- 
pellant  would  mete  out  to  it  is  not  only  to 
repair,  but- to  repave,  by  substituting  for  an 
old  pavement  that  had  been  kept  in  good  re- 
pair a  new  one,  adopted  by  the  city.  By  this 
latter  measure  the  duty  of  the  appellee  is  not 
to  be  gauged,  and  the  judgment  of  the  court 
below  was  rightly  that  it  had  not  been  In  de- 
fault. Its  duty  to  repair  is  a  continuing  one, 
and  hereafter  will  be  to  keep  in  repair  the 
new  pavement  laid  by  the  city. 

There  is  nothing  in  the  charter  of  the  rail- 
way company  requiring  It  to  put  the  streets 
in  repair.  The  duty  is  simply  to  keep  in  re- 
pahr.  In  Willlamsport,  to  Use,  etc.,  v.  Wll- 
liamsport  Pass.  Ry.  Co.,  203  Pa.  1,  55  Atl. 
51,  the  Judgment  of  the  court  below  was  af- 
firmed on  the  opinion  refusing  a  new  trial,  in 
which  It  was  very  properly  said:  "It  must 
be  borne  in  mind  that  under  the  charter  of 
the  defendant  it  Is  not  liable  for  paving  or 
repaving  streets  occupied  by  its  tracks,  or 
any  portion  of  them,  but  only  for  keeping  the 
streets  in  repair."  Philadelphia  v.  Bldge 
Ave.  Pass.  Ky.  Co.,  143  Pa.  444,  22  Atl.  695, 
and  Philadelphia  v.  Thirteenth  and  Fifteenth 
Streets  Ky.  Co.,  169  Pa.  269,  33  Aa  126,  are 
cited  in  support  of  the  contention  of  the  ap- 
pellant that  the  appellee's  duty  to  repair  in- 
cludes the  duty  to  replace  an  old  pavement 
with  a  new  and  improved  one;  but  of  these 
two  cases  we  said  In  Philadelphia  v.  Heston- 
vlUe,  etc.,  R.  R.  Co.,  177  Pa.  371,  36  AO.  718: 
"In  neither  of  these  cases  was  the  question 
Involved.  In  the  latter  case  the  company  was 
subject  to  the  ordinance  of  1857,  which  ex- 
pressly required  it  to  be  at  the  cost  and  ex- 
pense of  maintaining,  paving,  and  repairing' 
the  streets  occupied  by  it  The  same  is  true 
of  the  former,  or  Ridge  Ave.  Case.  The 
Girard  College  Pass.  Ry.  Co.  was  by  the  act 
of  April  15,  1858  [P.  L.  300],  made  subject  to 
the  ordinance  of  1857.  It  was  merged  into 
the  Ridge  Ave.  Co.  and  this  provision  became 
a  part  of  the  law  of  the  consolidated  com- 
pany, and  was  held  to  be  binding  upon  It 
The  question  was  presented  in  Norrlstown  v. 
Norristown  Pass.  Ry.  Co.,  148  Pa.  87  [23  Att 
1060],  and  decided  in  favor  of  the  position  of 
tJ]e  appellant  by  the  affirmance  of  the  Judg- 
ment appealed  from  in  a  short  per  curiam." 
In  Reading  v.  United  Traction  Company,  202 
Pa.  571,  52  Atl.  106— another  case  upon  which 
the  appellant  seems  to  place  great  reliance— 
the  street  railway  company  had  placed  its 
tracks  upon  streets  of  a  city  with  the  mu- 
nicipal consent,  and  on  condition  that  it  pave 
its  right  of  way,  and  keep  the  same  in  good 
repair,  or  that  it  pave  the  said  right  of  way 
in  a  specified  manner  superior  to  the  then 


construction  of  the  streets,  and  keep  the  said 
paving  in  good  repair.  The  question  raised 
on  this  appeal  was  settled  in  favor  of  the  ap- 
pellee In  Philadelphia  v.  Hestonville,  etc.,  R. 
R.  Co.,  supra,  and  further  discussion  of  it  Is 
not  now  needed. 
Judgment  affirmed. 


(KWPa.  87) 
HOTTLB  et  al.   v.  WEAYBH. 
(Supreme  Court  of  PennsylTania.    May  11, 
1903.) 

KyiDENCB—MBMORANDUH— STATEMENTS    OF 
INSANE  PERSON. 

1.  An  unsigned  memorandum,  made  by  de- 
fendant in  an  action  on  a  note  In.  bis  book  of 
original  entries,  is  iuadmlsslble  as  evidence  of 
set-off. 

2.  Where  an  action  was  brought  by  a  com- 
mittee of  a  lunatic,  statements  made  by  the 
lunatic  after  the  committee  was  appointed  are 
inadmissible  in  evidence,  where  there  was  no 
offer  to  prove  that  tliey  were  made  In  a  lucid 
intervaL 

Appeal  from  OoTirt  of  Oommon  Pleas. 
Backs  County. 

Action  by  Henry  Hottle  and  Daniel  M. 
Landis,  committee  of  Henry  Hottle,  lunatic, 
against  Milton  H;  Weaver.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

■  At  the  trial  it  appeared  that  Henry  Hot- 
tle was  a  lunatic,  and  that  the  defendant 
was  a  physician,  who  had  attended  Henry 
Hottle  and  Hottle's  deceased  wife.  The  de- 
fendant's account  against  the  wife  was 
$546.50.  Elisha  H.  Weaver  testified  that  at 
the  time  one  of  the  notes  was  given  there 
was  an  understanding  that  it  was  only  to 
be  paid  in  case  Hottle  administered  on  his 
wife's  estate.  The  evidence  showed  that 
the  wife  left  no  estate.  The  witness  was 
asked  this  question:  "Q.  You  said  that  you 
were  present  at  the  conversation  wliich  took 
place  between  Dr.  Weaver  and  Mr.  Hottle 
at  the  time  of  the  execution  and  delivery  of 
this  note,  and  you  had  given  what  yon  un- 
derstood to  be  said  at  the  time.  Was  there 
or  was  there  not  anything  more  than  a  ver- 
bal understanding  or  agreement  at  that 
time?  A.  Yes,  sir.  Q.  What  further  under- 
standing was  there?  A.  There  was  an  nn- 
derstanding  between  the  two  parties,  and 
it  was  entered  on  the  book.  Q.  Who  enter- 
ed it  there?  A.  I  did  myself.  Q.  Can  you 
turn  to  the  entry  that  you  made?  A.  I  caa 
Q.  Do  80,  please.  A.  I  have  It  Q.  What 
do  you  find?  Is  that  a  written  memoran- 
dum there?  A.  Yes,  sir.  Q.  Who  made  it? 
Al  I  did.  Mr.  Lear:  Q.  It  is  not  signed 
by  anybody,  is  it?  A.  No,  sir."  Mr.  Rosa 
offers  the  written  memorandum  in  evidence. 
Mr.  Lear  objects.  The  objection  was  sus- 
tained. The  written  memorandum  offered 
and  rejected  was  as  follows:  "April  10, 
1897.  Received  of  Henry  Hottle  the  sum  of 
$500  on  account  of  above  bill,  on  condition 
tttat  if  her  legal  heirs  should  administer  in 
her  estate,  then  I  should  collect  the  above 
bill  of  her  estate,  and  pay  back  the  amount 
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of  the  note  and  interest  to  Henry  Hottle  In 
Ave  years  after  that;  tbe  note  of  $500  and 
the  same  amoont  of  tbe  above  bill  be  paid 
In  full." 

Argued  before  MITOHELIL,  DEAN, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

Thomas  Ross  and  George  Ross,  for  appel- 
lant Henry,  he&r  and  A.  H.  Klttleman,  for 
appellees. 

PER  CURIAM.  The  memorandum  in  the 
defendant's  book  of  original  entries  was  in 
form  a  receipt  by  defendant  for  a  conditional 
payment  by  plaintiff  on  account  of  the  char- 
ges in  the  book  against  him.  As  against  the 
note  sued  on,  the  condition  was  In  relief  of 
defendant,  and,  even  if  the  receipt  bad  been 
signed  by  him,  it  would  not  bare  been  evi- 
dence in  his  favor  while  being  retained  in 
his  own  possession.  A  party  cannot  make 
evidence  for  himself  In  that  way.  There 
was  nothing,  therefore,  to  take  this  entry 
out  of  tbe  ordinary  category  of  a  written 
memorandum  of  a  conversation  or  a  contract 
made  by  the  witness  at  the  time,  but  not 
signed  by  the  parties,  and  available  to  re- 
tteeh  tbe  witness's  recollection,  but  not  In 
itself  evidence. 

The  second  and  third  assignments  of  error 
are  substantially  that  the  court  held  the 
finding  of  lunacy  by  tbe  Inquisition  to  be 
conclusive.  But  it  does  not  appear  that 
any  stch  mling  was  made.  A  witness  tes- 
tified that  be  was  present  at  a  certain  date, 
and  saw  the  defendant  pay  the  plaintiff 
money,  and  was  asked  what  the  plaintiff 
(now  a  lunatic)  said,  when  objection  was 
sustained;  the  ground  not  appearing  on  the 
record,  but  apparently  being  that  the  time 
was  within  the  period  covered  by  the  find- 
ing of  the  Inquisition.  Such  finding  was 
prima  fade  evidence  of  lunacy  at  the  time 
referred  to  by  the  witness,  and  It  does  not 
appear  that  the  court  gave  It  any  greater 
force.  In  refusing  a  new  trial,  the  Judge 
said:  "Tbe  reasons  based  upon  the  failure 
to  admit  evidence  of  statements  by  Mr.  Hot- 
tie  during  lucid  Intervals,  fall  through  their 
own  weakness.  There  was  no  offer  to  prove 
such  statements  while  lucid,  and  at 'the  ar- 
gument for  a  new  trial  there  was  no  testi- 
mony to  show  that  such  evidence  could  be 
produced." 

Judgment  afllrmed. 


iaKPa.  83) 
mrTERMAN  V.  MeOLlNTIC-MARSHALL 
CONST.  CO. 

(Supreme  Court  of  Pennsylvania.    May  11, 
1903.) 

INJUBT   TO   BMPLOTe— NEQUOBNCB    OF   MAS- 
TER—VICE    PRINCIPAL— QUES- 
TION FOR  JURY. 

1.  In  an  action  for  injuries  to  an  empl«y6, 
evidoice  held  to  show  that  defendant  had  not 
provided  safe  machinery  or  a  safe  place  for 
plalntlfl  to  work,  rendering  it  liable  for  the 
iDjuries  received. 


2.  Where  the  superintendent  of  a  construction 

company  hires  aud  discharges  men,  directing 
them  as  to  the  work,  be  is  a  vice  principal,  and 
his  negligence  in  not  providing  suitable  ma- 
chinery is  the  negligence  of  his  employer,  ren-. 
dering  him  liable  tor  resulting  injuries. 

3.  Where  the  question  of  deceased's  contribu- 
tory negligence  is  to  be  determined  on  conflict- 
ing evidence,  the  qneatiou  is  for  the  jury. 

Appeal  from  Court  of  (Common  Pleas,  Mont- 
gomery County. 

Action  by  Margarette  Butterman  against 
the  McClintlc-Marshall  Construction  Compa- 
ny. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

On  motion  for  Judgment,  Weand,  J.,  filed 
the  following  opinion: 

"Plaintiff  sues  for  the  recovery  of  damages 
resulting  from  the  negligence  of  defendants, 
which  caused  the  death  of  her  husband.  Tbe 
jury  rendered  a  verdict  for  plaintifl.  Tbe 
court  reserved  the  queetion  of  law,  whether 
there  was  any  evidence  to  be  submitted  to 
the  jury  upon  which  the  plaintiff  was  entitled 
to  recover,  and  defendant  has  moved  for 
Judgment  non  obstante  on  tbe  point  reserved. 
John  Butterman,  plaintiff's  husband,  went  in- 
to the  employ  of  tbe  defendant  company  on 
the  morning  of  October  31,  1000,  and  shortly 
after  dinner  was  killed  by  being  struck  by  a 
falling  gin  pole.  Previous  to  that  time  But- 
terman had  been  a  confectioner.  He  only  ac- 
cepted employment  with  defendants  during  a 
strike,  had  no  previous  knowledge  of  the 
work  required  of  him,  and  there  was  no  evi- 
dence that  he  had  been  Instructed  or  was 
aware  of  the  danger  connected  with  the  erec- 
tion of  tbe  gin  pole.  Tbe  defendant  company 
were  engaged  In  the  construction  of  tbe  steel 
work  at  the  new  plant  of  the  Dunmore  Iron 
&  Steel  Company,  at  Dunmore,  Pa.,  and  on 
October  31st  their  employes  were  engaged  In 
unloading  columns,  spans,  and  girders  from 
cars  on  a  siding  running  from  the  Erie  & 
Wyoming  Valley  Railroad  Into  tbe  Dunmore 
Iron  &  Steel  Company's  land.  To  facilitate 
the  unloading,  a  pole  was  erected  on  the  side 
of  the  siding,  and  was  supported  by  four 
guy  ropes,  two  of  which  were  fastened  to  the 
tracks  of  the  siding  in  such  manner  that 
when  In  place  a  car  could  not  pass  without 
striking  the  rope.  In  order  to  let  a  car  pass, 
It  was  necessary  to  loosen  the  rope,  and  pull 
It  away  from  the  track.  A  crab  or  windlass 
was  erected  about  50  feet  from  the  track, 
and  by  this  articles  to  be  unloaded  from  a 
car  were  hoisted  and  lowered.  Butterman's 
work  was  principally  at  the  crab.  Tbe  de- 
fendant company  had  arranged  with  the  Iron 
&  Steel  Company  to  give  notice  when  cars 
were  to  be  moved  on  the  siding,  so  that  tbe 
ropes  could  be  in  i>ositlon  to  allow  cars  to 
pass  In  or  out.  On  the  day  of  the  accident, 
two  cars  were  being  unloaded  at  the  gin  pole 
by  the  defendant  company,  and  beyond  these, 
about  30  or  35  feet  distant,  were  two  cars 
of  the  Iron  &  Steel  Company  being  unloaded 

f  2.  See  Master  and  Servant,  voL  M,  Cent.  Dig. 
II    393,    396,    tt7,   Ut, 
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by  the  employte  of  said  company.  It  became 
necessary  to  tnoTe  tiiese  last-mentioned  cars 
a  short  distance,  and  tliey  were  placed  In 
motion.  Although  efforts  were  made  to  stop 
them,  they  got  beyond  control,  and  there  be- 
ing a  descent  In  the  tracks,  they  ran  into 
the  cars  at  the  gin  pole,  broke  the  rope,  thus 
letting  down  the  pole,  which  struck  Butter- 
man,  killing  him  Instantly.  The  court  sub- 
mitted the  question  of  the  defendant's  negli- 
gence in  not  providing  for  such  contingency, 
and  of  Butterman's  contributory  negligence, 
to  the  jury.  Defendant's  contention  is  that 
the  court  should  have  given  binding  instruc- 
tions for  defendants,  for  three  reasons,  viz.: 
"(1)  The  proximate  cause  of  the  accident 
was  the  negligence  or  act  of  the  Dunmore 
Iron  &  Steel  Company  gang,- over  whom  de- 
fendants had  no  control  or  power.  Admit- 
tedly, the  fastening  of  the  guy  rope  to  the 
track  made  it  dangerous,  for  an  accident  was 
inevitable  if  the  rope  should  be  struck  by  a 
moving  car.  Hence  defendants'  duty  to  pro- 
vide  against  }ust  such  a  contingency  as  hap- 
pened. That  this  event  should  have  been 
foreseen  and  provided  against  admits  of  no 
serious  dispute,  especially  when  the  way  In 
which  the  siding  was  constructed  Is  under- 
stood. It  Is  agreed  that  if  not  struck,  the 
rope  would  not  break,  and  hence  what  caused 
the  accident  was  the  striking  of  the  other 
cars.  The  absence  of  a  guard  rail  alone  may 
not  be  the  cause  of  an  accident,  but  when  a 
horse  becomes  frightened,  and  falls  down  an 
embankment  because  of  the. absence  of  the 
guard  rail,  what  Is  the  proximate  cause? 
The  whistle  which  frightened  the  horse,  or 
the  absence  of  the  guard  rail?  And  why,  In 
such  cases,  is  the  township  liable?  Because 
it  should  have  foreseen  that  horses  will  be- 
come frightened.  So,  In  this  case,  defend- 
ants must  have  foreseen  by  common  experi- 
ence that  cars  may  get  beyond  control,  or  be, 
set  In  motion  by  others;  sometimes  by  their 
own  weight  when  on  a  descending  grade,  or 
by  boys,  or,  as  in  this  case,  when  not  proper- 
ly managed.  The  rule  on  this  subject  may 
be  stated  to  be  that  the  defendant  Is  not  lia- 
ble in  negligence  where  no  injurious  conse- 
quence could  reasonably  have  been  contem- 
plated as  a  result  of  the  act  or  omission  com- 
plained of,  but  It  Is  liable  where  injuries 
might  have  been  anticipated  or  foreseen.' 
21  Am.  &  Eng.  Bncy.  of  Law  (2d  Bd.)  486. 
The  defendants  knew  that  precautions  were 
necessary  where  cars  were  to  be  moVed  over 
the  siding  by  providing  for  notice  where  such 
moving  was  intentional,  but  made  no  provi- 
sion for  an  involuntary  movement  of  cars,  or 
for  a  movement  of  cars  by  any  other  than 
the  engineer  and  firemen  of  a  locomotive. 
They  made  no  provision  for  accidents,  and 
this  was  part  of  their  duty.  This  Is  a  ease 
where  the  master  did  not  provide  suitable 
safe  machinery  or  a  suitable  safe  place  for 
his  employes;  and  the  fact  that  this  danger- 
ous method  was  the  ordinary  method  does 
not  excuse,  but  rather  increa^eq,  the  duty  t« 


foresoe  and  provide  against  accidents  sncfa 
as  the  one  that  occurred.  'The  result  must 
occur  in  the  natural  and  probable  course  ol 
events.'  Pittsburgh  Southern  Ballway  Ca 
Y.  Taylor,  104  Pa.  306,  48  Am.  Bep.  580; 
Vallo  T.  United  States  Express  Co.,  147  Pa. 
404,  23  Atl.  684;,  14  L.  R.  A.  743,  30  Am.  St 
Rep.  741.  The  true  rule  Is  that  iAJury  must 
be  the  natural  and  probable  consequence  of 
the  negligence;  such  a  consequence  as,  un- 
der the  surrounding  drcumstances  of  the 
case,  might  and  ought  to  have  been  foreseen 
by  the  wrongdoer  as  likely  to  follow.  Pitts- 
burgh Southern  Ballway  Co.  t.  Taylor,  su- 
pra. 

"(2)  That  defendants*  foreman  was  a  mere 
fellow  workman,  a^d  In  no  legal  sense  a 
vice  prlnclptil,  and,  being  a  competent  fore- 
man, defendants  discharged  their  full  legal 
duty,  etc.  Defendants  were  contractors  for 
the  erection  of  a  steel  plant  at  Dunmore. 
I^ckawanna  county.  Their  shops  were  at 
Fottstown,  Montgomery  county,  from  which 
place  the  material  was  shipped  to  Dunmore. 
Frank  Straight  was  employed  to  superintend 
the  erection  of  the  plant,  and  no  member  of 
defendants'  company  took  any  part  In  the 
work.  Straight  says:  'I  was  sent  up  there 
as  foreman  of  the  constmction  of  the  steel 
work  at  the  Dunmore  Iron  &  Steel  Compa- 
ny's plant'  James  Kearny  says:  'Straight 
hired  and  discharged  the  men.  The  work 
was  erected  under  the  supervision  of  Mr. 
Straight'  A  vice  principal,  for  whose  negli- 
gence an  employer  will  be  liable  to  other  em- 
ployes, must  be  either,  first,  one  in  whom  the 
employer  has  placed  the  entire  charge  of  the 
business,  or  of  a  distinct  branch  of  it,  giv- 
ing him  not  merely  authority  to  superintend 
certain  work,  or  certain  workmen,  but  «»- 
trol  of  the  business,  and  exercising  no  dis- 
cretion or  oversight  of  his  own;  or,  secondly, 
one  to  whom  he  delegates  a  duty  of  his  own, 
>vhich  is  a  direct  personal  and  absolute  ob- 
ligation, from  which  nothing  but  performance 
can  relieve  him.  Hughes  v.  Leonard,  199  Pa. 
123,  48  Atl.  862.  In  this  case  we  have  the 
absolute  duty  resting  upon  defendants  to  pro- 
vide suitable  machinery  and  a  suitable  place 
to  work.  Ross  v.  Walker,  139  Pa.  42,  21  AtL 
157,  159,  23  Am.  St  Rep.  160.  They  dele- 
gated this  duty  to  Straight,  who  had  sole  con- 
trol; he  adopted  the  general  method  of  erect- 
ing the  pole;  he  had  entire  charge  <rf  the 
business;  he  was  the  company.  He  adopted 
the  only  means  available,  which  the  com- 
pany knew  was  dangerous,  and  which  they 
knew  he  would  adppt,  for  their  own  testi- 
mony shows  it  vas  the  ordinary  method. 
Straight,  therefore,  represented  bis  principals 
In'  the  discharge  of  an  absolute  dnty,  and  be- 
came vice  principal.  12  Am.  &  Eng.  Elncy. 
of  Law  (2d  Ed.)  946;  Lewis  v.  Selfert,  116 
Pa.  628,  11  Ati.  514,  2  Am.  St  Rep.  631; 
Prevost  y.  Ice  Oa,  186  Pa.  617,  40  Atl.  88,  64 
Am.  St  Rep.  669. 

"(3)  Butterman's  contributory  n^ligence. 
Defendants'  contention  is  that  Butterman,  be- 
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Ing  at  a  place  of  safety,,  voluntarUy  placed 
himself  In  a  place  of  danger.  Tbe  evideitce 
as  to  Butterofian'a  poaltion  when  the  collision 
became  Inevitable  was  conflicting,  and  there- 
fore had  to  be  submitted  to  the  Jnry.  James 
Kearny  said:  'Before  I  saw  Buttermaa 
struck,  and  before  the  car  began  to  move,  I 
do  nit  remember  of  seeing  Mr.  Batterman;* 
and,  "When  Mr.  Butterman  was  struck,  be 
was  not  at  the  crab.  He  was  within  twenty- 
eight  feet  of  the  bottom  or  base  of  the  gin 
pole.'  Michael  O'Horo  said:  'Mr.  Butterman 
was  alongside  of  me  at  the  time,  and  he 
wanted  to  get  a  bloctc  to  put  ahead  of  the 
cars,  and  he  Just  ran  In  to  get  the  block  un- 
der the  car  as  It  caught  the  guy  rc^e.  The 
car  did  not  go  sis  inches  after  he  put  in  the 
Mock,'  etc.  'Q.  And  Mr.  Butterman  left  the 
crab,  and  ran  down  to  put  a  block  under 
your  cars,  to  keep  them  from  going  against 
the  guy  rope,  didn't  he?  A.  No,  sir.  Mr. 
Butterman  was  standing  right  alongside  Of 
one.  He  did  not  run  from  the  crab  at  alL 
He  was  down  there,  because  after  we  would 
get  one  column  off,  the  men  that  used  to  be 
working  at  the  crab  would  come  down  and 
help  to  get  It  out  He  was  just  coming  back 
when  the  cars  struck.'  It  is  also  evident  that 
the  deceased  could  not  have  run  25  feet  be- 
fore the  moving  cars  on  a  steep  downward 
grade  struck  the  other  cars,  which  could  only 
have  been  12  or  18  feet  ftom  the  moving  cars 
when  they  started.  We  left  this  part  of  the 
case  to  the  Jury  under  Instructions  which  are 
not  complained  of..  We  see  no  reason  to  dis- 
turb this  verdict" 

N.  H.  Larzelere,  Gilbert  Rodman  Fox,  and 
H.  M.  Gibson,  for  appellant  Montgomery 
Blvans  and  Jacob  V.  Ootwalts,  for  appellee. 

PER  CU)ftIAM.  The  Judgment  Is  affirmed, 
on  the  opinion  of  the  learned  Judge  below. 


LAll^BB  BREWING  00.,  Limited,  T. 

OHMIELSWSKI  «t  aL 

(Soprems'  Oonrt  «f  Pennsylvania.    May  II, 

1908.) 

JDSOKDNT-^PBNINO^-OROUHDS— AFPBAL. 

1.  Whess,  on  motion  to  open  a  judgment  ren- 
dered on  an  account  tor  goods  sold,  it  was 
shown  that  defendant  bad  received  a  postal 
card,  with  notice  of  each  consignment  and  had 
sever  complained  thereof,  but  had  agreed  upon 
a  balance,  and  paid  it  at  a  date  enbaeqaent  to 
many  of  the  items  to  which  he  objected,  the 
judgment  will  not  hi  set  aside. 

2.  On  appeal  from  an  order  refusing  to  open 
jndgmoit'OU  a  bond,  defendant  cannot  (er  the 
first  time  claim  that  he  was  erroneously  sued 
as  a  purchaser. 

Appeal,  fiym  Ooart  of  Ck>mmon  Pleas, 
Scbnylkill  County. 

Actton  by  the.  Lauer  Brewing  Compaity, 
Limited,  against  William  D.  Chmlelewskl  and 
others.  From  a  Judgment  discharging  a  rule 
to  open  Judgment  defendants  appeaL  AX- 
flnned.  ,     . 

f  1  Bee  Appeal  and  Krror,  toL  t.  Out  Dis.  1 1071, 


Argued  before  MITCHELL,  DEAN, 
FELL,  BROWN,  MESTREZAT,  and  POTr 
TER,  JJ.  ^.i 

W.  D.  Seltzer,  for  appellants.  E.  D.  Smith, 
for  appellee. 

PER  CURIAM.  Appellant  petitioned  to 
have  the  Judgment  opened,  on  the  groimd  that 
he  was  overcharged,  but  bis  evidence  failed 
to  sustain  his  complaint;  It  appearing  clear- 
iy  that  he  had  received -a  postal  card,  with 
notice  of  ea6h  consignment  charged  to  him, 
had  made  no  complaint  at  the  times,  and  had 
gone  over  his  account  at  the  plalntttTs  office, 
agreed  upon  a  balance,  and  paid  It  at  a  date 
subsequent  to  many  of  the  items  he  now 
objects  to.  In  this  co>urt  he  makes  the  addi- 
tional ■  claim  that  he  was  described  In  the 
bond  as  agent,  but  that  the  goods  were  char- 
ged to  him  as  a  purchaser,  and  the  debt, 
therefore.  Is  not  within  the  terms  of  the  bond. 
The  condition  of  the  obligation  was  that  he 
should  "account  for  and  pay  •  •  •  the 
money  due  and  owing  to  the  said  brewing 
company  tcx  all  sales  and  shipments  made  by 
them  and  at  bis  request,"  and  as  it  is  ad- 
mitted that  the  business  between  tb«n  was 
all  done  the  same  way  from  the  beginning,  it 
Is  not  apparent  how  merely  catUng  htm  agent, 
etroneously  or  not,  tn  the  recital  of  the  bond, 
can  release  bim  from  the  plain  obligation  of 
the  condition.  But  as  this  point  was  not 
made,  and  therefore  not  passed  upon  by  the 
court  below,  it  will  be  disregarded  here. 

Jndgm^it  affirmed. 

(lot  Pa.  91) 

HINNBRSHITZ  et  aL  v.  UNITED  TRAC- 
TION CO.  et  ah 
(Supreme  Court  of  Pennsylvania.    May  11, 
1903.) 

AFFBAL— TIME     OF     TAKINQ— FIUNQ     BXCBP- 
_  TIONS— STRBHT  RAILWAYS— LACHES. 

ll  Where  a  case  was  heard  on  bill,  answer, 
and  proofs,  and  an  opinion  filed  on  January  0th, 
and  no  exceptions  were  filed,  and  after  10  days, 
and  before  actual  entry  of  a  decree  appel- 
lants moved  for  leave  to  file  exceptions  nunc 
pro  tunc,  and  the  exceptions  were  then  filed, 
and  the  opinion  of  the  court  dismissing  them 
was  filed  May  12,  1902,  the  time  of  the  ap- 
peal ran  from  such  latter  date. 

2.  A  judge  sitting  as  a  chancellor  has  a  dls- 
eretioD  to  allow  exceptions  to  be  filed  nunc  pro 
tunc  after  the  expiration  of  10  days  from  the 
decree  nisL 

3.  Where  a  street  railway  company  lays  a 
cinele  track  on  a  turnpike  road  so  as  to  Indicate 
plainly  an  intent  to  build  a  double  track,  and 
the  road  is  operated  for  two  years,  and  the 
company  then  proceeds  to  lay  its  second  track, 
abutting  owners,  after  a  third  of  the  track  has 
been  constructea,  are  estopped  by  ladies  from 
seeking  to  restrain  the.  further  construction  of 
the  road. 

4.  Act  May  14,  1880,  1 17  (P.  L.  217),  giving 
a  street  railway  company  the  right  to  condemn 
a  turnpike  road  on  making  compensation  to 
the  owner  thereof,  provides  for  compensation 
to  the  owner  of  the  turnpike,  but  grants  no 
rights  of  the  abutting  property  owners. 

Appeal  from  Court  of  Common  Pleas, 
Berks  (bounty. 
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Bill  by  Harrison  S.  Hlnnersbltz  and  oth- 
ers against  the  United  Traction  Company 
and  the  East  Reading  Electric  Railway  Com- 
pany. From  a  decree  dismissing  the  bill, 
plaintiffs  appeal.    Affirmed. 

Endllcb,  J.,  stated  the  facts  to-be  as  fol- 
lows: 

"(1)  In  1894  the  East  Reading  Electric 
Railway  Company,  incorporated  under  Act 
May  14,  188&  (P.  L.  211),  in  due  form  and 
with  proper  proceedings  laid  out  a  railway 
upon  the  Peifclomen  and  Reading  Turnpike 
Road,  in  the  township  of  Lower  Alsace,  con- 
necting at  both  extremities,  and  at  an  inter- 
mediate point  (the  intersection  of  tbe  turn- 
pike and  Friedensburg  roads),  with  tracks 
already  laid  and  to  be  laid. 

"(2)  Proceedings  instituted  under  section 
17  of  the  act  of  1888  (F.  L.  217)  to  assess 
damages  to  the  turnpike  company  terminated 
iu  a  consentable  award  of  |8,000  in  its  favor, 
and  an  agreement  of  April  12,  1897,  between 
the  two  companies,  for  tbe  payment  thereof, 
$1,000  immediately,  $5,500  before  the  laying 
of  the  first  track  and  within  two  years,  and 
$1,500  before  tbe  laying  of  the  second  track 
and  within  ten  years. 

"(3)  On  October  5, 1894,  the  supervisors  of 
Ijower  Alsace  duly  granted  to  the  Bast  Read- 
ing Electric  Railway  Company  the  right  to 
lay  a  double  track  on  tbe  Friedensburg 
Road  (there  being  no  record  of  previous  au- 
thorization by  tbe  township  authorities  of 
the  track  already  there,  and  the  intentiMi 
being  to  lay  an  additional  one,  and  at  once 
to  obtain  and  give  municipal  sanction  for 
tbe  entire  construction),  and  connecting 
therewith  an  electric  street  railway  upon  the 
turnpike  road  from  the  limits  of  the  city  of 
Reading,  the  line  of  said  township,  to  a 
point  considerably  eastward  of  the  same,  as 
well  as  of  the  Friedensburg  Road. 

"(4)  The  construction  thus  authorized  not 
having  been  made  but  the  purpose  and  In- 
tention to  make  it  never  having  been  aban- 
doned, on  March  25,  1897,  the  time  for  com- 
pleting it  was  extended  for  two  years  by  res- 
olution of  the  supervisors  of  the  township, 
which  adds  a  declaration,  in  effect,  that  a 
failure  to  lay  a  second  track  authorized  upon 
the  Friedensburg  Road  should  not  operate  to 
leave  Incomplete  the  construction  of  the  rail- 
way upon  the  turnpike. 

"(5)  The  latter  road  was  projected,  and.  In 
the  presence  of  the  township  supervisors, 
surveyed  and  located,  as  a  road  of  two 
traclcs,  the  northerly  one  of  which  was  con- 
structed in  1897,  connecting  with  the  track 
originally  laid  on  the  Friedensburg  Road, 
and,  together  with  it,  constituting,  and  being 
ever  since  operated  as,  a  continuous  line  to 
Stony  Creek,  a  settiement  several  miles  dis- 
tant in  an  easterly  direction. 

"(6)  About  tbe  same  time  tbe  second  track 
upon  the  Friedensburg  Road  was  also  con- 
structed, and  it  has  since  been  used  and  ex- 
tended to  Carsonla  Park,  situate  about  mid- 
way between  Stony  Creek  on  the  east'  and 


the  intersection  of  the  turnpike  and  tlie 
Friedensburg  Road  on  the  west.  This  sec- 
ond track  connected  by  means  of  switches 
with  the  original  one,  some  Uttie  distance 
eastwardly  of  said  intersection,  and  upon  tbe 
Friedensburg  Road,  and  at  Carsonla  Park. 

"(7)  The  business,  etc.,  of  the  East  Read- 
ing Electric  Railway  Company  having  been 
transferred  under  various  and  successive 
leases  and  agreements  to  the  United  Trac- 
tion Company,  a  cori>oration  undn  Act 
March  22,  1887  (P.  h.  8),  the  latter  company 
several  weeks  before  the  filing  of  these  bills 
began  the  laying  of  a  second  or  southerly 
track  upon  that  porti<Mi  of  the  turnpike 
which  runs,  partly  at  a  heavy  grade,  from 
the  city  limits  to  the  Friedensburg  Road. 
thus  making  the  line  of  railway  a  double 
track  line  all  the  way  to  Carsonla  Paric 

"(8)  In  the  meanwiiile  proceedings  were 
instituted  for  the  freeing  of  a  certain  section 
of  the  turnpike  road,  Including  the  stretch 
between  the  city  limits  and  the  Friedensburg 
Road.  These  proceedings,  pending  at  the 
time  of  the  filing  of  these  bills,  have  since 
been  consummated.  See  Turnpike  Road  v. 
Berks  Co.,  196  Pa.  21,  46  Ati.  98. 

"(0)  The  plaintiff  in  Nos.  751,  753,  to  756 
are  respectively  owners  of  property  fronting 
upon  the  south  side  of  said  turnpike  road 
between  the  city  limits  and  the  Friedens- 
burg Road,  under  titles  derived  from  parties 
owning  the  land  on  both  sides  of  said  turn- 
pike road. 

"(10)  Beyond  the  occupation  of  such  por- 
tions of  the  turnpike  road  as  the  respectlTe 
plaintiffs  in  Nos.  751  and  758  to  756  presunaa- 
bly  own  the  fee  of,  subject  to  tbe  public 
easement,  no  injury  i»ecullar  to  them  or  to 
the  properties  owned  by  them,  respectively, 
has  been  shown  to  result,  or  to  be  likely  to 
result,  from  the  acts  of  the  defendant  com- 
panies complained  of  In  the  bills  filed. 

"(11)  Tbe  plaintiffs  In  Nos.  751  and  7S3  to 
756  at  no  time  made  any  objection  to  the 
laying  of  the  first  track  upon  the  turnpike 
road  in  front  of  their  properties,  nor  any  In- 
quiry from  the  officers  of  the  defendant  com- 
panies concerning  their  IntMiticHt  to  lay  a 
second  track  south  of  the  first;  nor  was  any 
attempt  made  by  either  of  said  companies 
to  conceal  the  purpose  existing  tn  this  re- 
spect, or  to  deceive  said  plaintiffs  concerning 
the  same.  On  the  contrary,  the  intent  to 
make  the  road  a  double-track  road  was  indi- 
cated by  the  original  location  and  survey, 
as  well  as  by  the  presence  of  a  double-track 
line  to  the  eastern  limits  of  the  city,  and  tbe 
building  of  a  second  track  on  tbe  Friedens- 
burg Road  eastwardly  from  a  point  close  to 
Its  intersection  with  the  turnpike  road,  tbus 
obviously  suggesting  both  the  propriety  and 
the  design  of  connecting  these  two  extremi- 
ties by  a  second  track  south  of  and  parallel 
with  that  first  constmcted. 

"(12)  Over  one-third  of  the  new  track  had 
been  laid  before  the  plaintiffs'  bills  were 
filed.* 
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"0.B)  The  turnpike  road,  at  the  time  of  the 
filing  of  these  bills,  was  not  opened  or  grad- 
ed to  Its  fnll  required  -width.  The  inconven- 
iences complained  of  as  likely  to  result  to 
the  traveling  public  from  the  occupation  of 
the  road  by  two  railway  tracks  are  not  to 
be  looked  for  if  and  when  the  road  is  fully 
opened  and  graded,  the  defendants  having 
c<Mnplled  with  the  requirements  of  the  order 
of  January  2,  1900,  in  respect  to  the  paving 
of  the  roadbed  between  their  rails." 

The  court  entered  a  decree  nisi  dismissing 
the  bill.  T^s  decree  was  entered  on  Janu- 
ary 6,  1902.  No  exceptions  were  filed  within 
10  days.  On  Iferch  10,  1002,  the  court  per- 
mitted exceptions  to  be  filed  nunc  pro  tunc 
as  of  January  16,  19C@.  On  March  27,  1902, 
exceptions  were  filed.  On  May  12, 1002,  the 
exceptions  were  dismissed,  and  a  final  decree 
entered  dismissing  the-  bill.  On  November 
10,  1902,  an  appeal  was  taken  to  the  Su- 
preme Court 

Argued  before  MITCHBLL,  DEAN, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

Cyrus  G.  Derr  and  Edward  S.  Kremp,  for 
appellants.  John  G.  Johnson,  C.  H.  Ruhl,  and 
Richmond  L.  Jones,  for  appellees. 

MITCECBLL,  J.  Appellees  move  to  quash 
these  appeals  on  the  ground  that  they  were 
not  taken  within  the  statutory  limitation  of 
six  months.  The  cases  were  heard  on  bOl, 
answer,  and  proofs,  and  the  opinion  of  the 
court  filed  on  January  6,  1002,  directing  a 
decree  nisi,  which  was  duly  entered  by  the 
protbonotary,  and  notice  in  due  course  given, 
but  to  only  one  of  the  appellants'  counsel. 
No  exceptions  were  filed,  and  after  10  days, 
but  before  the  actual  entry  of  a  final  decree 
by  the  protbonotary  in  accordance  with  eq- 
uity rule  65,  appellants  moved  for  leave  to 
file  exceptions  nunc  pro  tunc,  which,  after 
argument,  was  granted.  The  exceptions  were 
then  filed,  duly  argued  and  considered,  and 
the  opinion  of  the  court  thereon,  dismisring 
them,  was  filed  May  12,  1002.  These  appeals 
were  taken  November  10,  1902. 

The  motion  to  quash  is  based  on  the  view 
that  the  leave  of  the  court  to  file  the  excep- 
tions nunc  pro  tunc  Indulged  the  plalntitts 
only  as  to  the  filing  of  such  exceptions,  and 
did  not  extend  the  statutory  limit  of  six 
months  for  taking  an  appeal.  But  this  con- 
tention cannot  be  sustained.  There  was  no 
final  decree  in  fact  entered  before  the  filing 
of  the  exceptions,  and  from  the  moment  they 
were  put  on  the  record  no  such  decree  could 
be  entered  until  they  were  disposed  of  by 
the  coUrt  An  appeal  prior  to  that  would 
have  been  quashed  as  premature.  There  was 
no  final  decree  in  the  case,  therefore,  imtll 
May  12,  1002,  and  the  time  for  appeal  ran 
from  that  date. 

The  right  of  the  court  to  allow  the  filing  of 
exceptions  nunc  pro  tunc  notwithstanding  the 
language  of  equity  rule  65,-  was  elaborately 
considered  by  the  learned  judge  below,  and. 


though  it  is  only  impliedly  challenged  here, 
it  may  be  well  to  say  that  it  was  a  matter 
within  his  legal  discretion.  The  equity  rules 
were  promulgated  by  this  court  under  the  au- 
thority of  an  act  of  assembly,  and  it  has  been 
said  that  they  "have  all  the  force  and  effect 
of  a  positive  enactment."  Cassidy  v.  Knapp, 
167  Pa.  305,  31  Atl.  6S8.  By  this  was  meant 
that  they  were  established  as  rules  of  equity 
practice  in  all  the  courts  of  the  common- 
wealth, and  must  be  followed  and  oiforced 
as  such.  When  they  were  first  published, 
there  was  a  disposition  in  some  districts  to 
regard  them  as  subject  to  the  approval  and 
adoption  of  the  local  courts.  This  view  had 
to  be  corrected  by  the  reversal  of  the  decrees 
in  Chester  Traction  Co.  v.  Phila.,  etc,  K.  E. 
Co.,  180  Pa.  432,  36  Aa  916,  and  Palethorp 
V.  Palethorp,  184  Pa.  585,  30  Atl.  489.  But 
it  was  not  mteaded  to  say  that  they  were  In- 
exorable under  all  possible  circumstances,  or 
,  to  take  them  out  of  the  ordinary  eq'uitable 
control  of  a  chancellor  in  the  application  of 
chancery  rules  to  exceptional  cases.  Such  a 
construction  might  easily  make  them  more 
oppressive  than  mandatory  statutes.  It  was 
accordingly  held  in  Brlnton  v.  Hogue,  172 
Pa.  366,  33  Atl.  554,  that,  although  the  notice 
to  the  defendants  to  appear  was  in  the  old 
form,  and  not  in  accordance  with  the  revised 
and  existing  rules,  yet  as  the  defendants  had 
in  fact  appeared  and  answered  without  ob- 
jection, the  departure  from  the  rules  had  done 
no  harm,  and  woiild  be  considered  as  waiv- 
ed. So,  again,  in  Barlott  v.  Forney,  187  Pa. 
301,  41  Atl.  47,  and  Wilson  v.  Keller,  195  Pa. 
98,  45  Atl.  682,  it  was  said  that,  though  the 
statement  of  error  required  by  the  rules  to 
be  filed  in  the  court  below  is  not  a  mere  for- 
mality, but  is  intended  to  be  enforced,  yet  in 
exceptional  cases,  where  no  hardship  will  be 
Imposed  on  the  other  party,  it  may,  as  an  act 
of  grace,  be  permitted  to  be  filed  nunc  pro 
tunc. 

These  illustrations  serve  to  show  the  scope 
of  the  equity  rules.  They  are  the  rules  of 
all  the  courts,  to  be  enforced  as  of  course  in 
all  of  them,  and  not  relaxed  or  disregarded 
as  matter  of  mere  indulgence  or  convenience. 
But,  on  the  other  hand,  they  are,  like  all 
other  rules  of  practice,  subject  to  the  Judicial 
discretion  of  the  chancellor  as  to  their  strict 
enforcement  under  circumstances  productive 
of  injustice  or  exceptional  hardship.  On  the 
substiintial  questions  in  the  case  the  court 
below  found,  among  other  facts,  that  the  rail- 
way "was  projected,  and.  In  the  presence  of 
the  township  supervisors,  surveyed  and  lo- 
cated, as  a  road  of  two  tracks,  the  northerly 
one  of  which  was  constructed  in  1897,  con- 
necting with  the  tracks  originally  laid  on  the 
Frledensbnrg  Road";  that  about  the  same 
time  the  second  track  upon  the  Friedensburg 
Road  was  also  constructed,  and  it  has  since 
been  used  and  extended  to  a  point  where  it 
connects  with  the  tracks  on  the  turnpike; 
that  the  plaintiffs  other  than  the  township 
are  owners  of  land  on  the  south  side  oif  tlie 
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tornpike,  wbere  the  second  track  now  ob- 
jected to  Is  to  be  laid,  and  that  the  addi- 
tional servitude  to  which  their  right  In  the 
soil  will  be  thereby  subjected  la  the  only  dam- 
age shown  In  the  case.  He  further  found 
that  "the  plaintUTs  at  no  time  made  any  ob- 
jection to  the  laying  of  the  first  track  upon 
the  turnpike  road  in  front  of  the  properties, 
nor  any  inquiry  from  the  officers  of  the  de- 
fendant companies  concerning  their  intention 
to  lay  a  second  track  south  of  the  first;  nor 
was  any  attempt  made  by  either  of  said 
companies  to  conceal  the  purpose  existing'  in 
this  respect,  or  to  deceive  said  plaintifCs  con- 
cembig  the  same.  On  the  contrary,  the  In- 
tent to  make  the  road  a  double-track  road 
was  Indicated  by  the  original  location  and 
,  surrey,  as  well  as  by  the  presence  of  a 
double-track  line  to  the  eastern  limits  of  the 
city,  and  the  building  of  a  second  track  on 
the  Frledensburg  Road  eastwardly  from  a 
point  Tdose  to  Its  intersection  with  the  turn- 
pike  road,  thus  obviously  suggesting  both  the 
propriety  and  the  design  of  connecting  these 
two  extremities  by  a  second  track  south  of 
and  parallel  with  that  first  constructed." 
PlaintiflCs'  bills  were  not  filed  until  more  than 
one-third  of  the  new  track  had  been  con- 
structed. On  these  facta  the  court  stated  its 
conclusion  that  the  construction  of  the  double 
track  on  the  turnpike  within  the  llmitB  of 
the  township  in  1S97  was  clear  notice  (in  ad- 
dition to  the  language  of  the  township's  res- 
olution) of  the  construction  put  by  the  rail- 
way company  upon  the  consent  given  to  it, 
and,  "as  regards  the  other  plaintiflfs,  they  are 
shown  to  have  be^n  confronted  in  1897  with 
unmistakable  evidence  that  the  road  which 
was  projected,  and  of  which  the  w^ole  north- 
erly track  was  laid,  was  In  truth  a  double- 
track  road,  but  teniporarily  operated  in  the 
condition  In  which,  it  remained  until  1S99. 
With  Oils  evldeppe  before  their  eyes,  if  prop- 
erty holders,  along  the  sonth  side  of  the  turn- 
pike Intended  to  object  to  the  construction 
of  the  road  as  projected  in  its  entirety,  It 
was  clearly  their  duty  in  fairness  to  defend- 
ants, to  given  notice  of  such  intention."  He 
therefore  held  that  the  plalntills  were  barred 
by  laches  from  relief  in  equity.  In  this  con- 
clusion we  concur. 

The  learned  Judge  below,  however,  was  of 
opinion  that  the  right  ot  eminent  domain  giv- 
en by  the  act  of  May  14,  1889,  to  passenger 
railways  as  to  turnpikes,  included  the  right 
as  to  the  soil  under  the  turnpike,  and  there- 
fore as  against  the  abutting  landholders. 
This  Is  too  broad  a  construction  of  the  grant 
Section  17,  Act  May  14,  1889  (P.  L.  217),  pro- 
vides that  "any  passenger  railway  comi>any 
incorporated  nnder  this  act  shall  have 
*  •  •  power  •  •  •  •  to  ascertain  and 
define  such  route  as  they  may  deem  expedi- 
ent, over,  upon,  and  along,  any  turnpike  or 
tiurnplkes,  *  •  .  *  and  thereupon  •  ♦  • 
to  lay  down,  construct,  and  establish  a  track 
or  tracks  for  its  use  In  the  transaction  of  its 
business   *   *   *  .provided,  that  before  such 


passenger  railway  company  shall  enter  apon 
and  use  any  such  turnpike  or  turnpikes 
*  *  *  it  shall  make  compensation  to  tbe 
owner  or  ovraers  thereof  for  such  occupation 
and  use  of  said  turnpike  or  turnpikes,  in  tbe 
mode  provided  In  section  fourteen  hereof." 
The  meaning  of  this  is  that  the  railway  com- 
pany may  lay  Its  tracks  upon  the  turnpike 
without  the  consent  of  the  turnpike  comi»ny, 
subject  to  the  condition  that  it  must  make 
compensation  "to  the  owner  or  owners  there- 
of"; that  Is,  to  the  owner  or  owners  of  the 
turnpike,  to  wit,  the  turnpike  company.  It 
Is  a  qualified  and  limited  right  of  eminent 
domain  as  against  the  turnpike  company. 
The  abutting  landowners  are  not  owners  of 
the  turnpike  In  any  proper  sense  of  flie 
term,  but  owners  of  ultimate  fee  in  tbe  soil, 
subject  to  tbe  servitude  of  the  turnpike. 
There  is  nothing  iU'  tbe  use  of  the  double 
phrase  "owner  or  owners,"  since  the  turnpike 
company  as  a  corporation  may  be  referred  to 
either  in  the  singular  or  tbe  plural,  and  far- 
ther since  the  preceding  phrase  naming  tbe 
owners  is  also  in  the  duplicate,  "turnpike  or 
turnpikes."  It  Is  the  ordinary  language  of 
legislation  to  cover  all  the  aspects  of  the 
case.  This  construction  Is  fortified  by  tbe 
reference  to  section  14.  Oompensation  Ib  to 
be  made  "in  the  mode  provided  In  section 
fionrteen  hereof."  That  section  gives  to  the 
passenger  railways  a  similar  right  to  use  por- 
tions of  "the  track  of  any  other  company 
already  laid  down,"  but  "before  such  use  oc- 
curs compensation  shall  be  paid  to  the  cor- 
poration owning  the  tracb  laid."  In  both  sec- 
tions alike  the  compensation  referred  to  Is  to 
be  made  to  the  corporation  whose  property 
or  franchise  Is  to  be  Interfered  with.  The 
opposite  view  would  establish  a  distlnctton  be- 
tween turnpikes  and  ordinary  hlghwnya  as  to 
the  rights  of  atmtting  landowners,  giving  the 
power  of  eminent  domain  -  in  one  case  and 
not' in  the  other,  a  distinction  for  which  there 
Is  no  warrant  io  the  act  The  Legislature  has 
not  seen  fit  to  confer  any  general  right  of 
eminent  'domain  on  passenger  railways,  and 
in  the  two  special  cases  in  the  act  of  1888. 
where.lt  Is  given  at  all  it  is  givm  only  as 
against  other  corporations  whose  rights  may 
be  specially  interfered  with,  and  whose  con- 
sent or  voluntary  agreement  presumably 
could  not  be  obtained.  - 

The  decrees  are  affirmed  at  the  costs  ot  tbe 
appellants. 


(MS  Pa.  «0) 

COATESVILLH  &  D.  ST.  RT.  CO.  et  aL  t. 

WEST  CHESTER  ST.  RT.  CO.  et  al. 

(Supreme  Court  of  Pennsylvania.    May  11, 

1903.) 

BILL  IN  BQUITY-MISJOINDHR  OF  CAUSES— HX- 

TBNSION  OP  STKEBf  RAILWAY— 

USE  OF  STREETa 

1.  Causes  of  complaint,  though  similar  in 
tendency  and  result,  set  out  in  a  bill  in  behalf 
of  parties  complainant,  not  appearing  to  be  the 
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e,  or  founded  on  any  joint  right,  shonld  hava 

been  put  into  separate  bills. 

2.  TJnder  Acts  May  14,  1880  (P.  L.  211),  and 
June  7,  1001  (P.  L.  518),  it  is  a  condition  prece- 
dent to  the  extenwon  by  a  street  railway  com- 

§any  tiiat  it  file  in  the  office  of  the  Secretary  of 
tate  an  exemplification  of  the  record  of  the 
adoption  of  the  extension. 

3.  Where  a  atreet  railway  company  was  In- 
corporated subsequent  to  Act  June  7,  1001  (P. 
Xj.  516),  providing  that  the  consent  of  local 
authorities  to  the  use  of  the  streets  of  a  town 
shall  be  promptly  applied  for  and  obtained 
within  two  years  from  the  date  of  the  charter, 
a  street  railway  company  incorporated  under 
such  act  cannot  be  disturbed  in  its  exclusive 
privilege  of  the  highways  named  in  Ita  char- 
ters for  the  two  years  allowed  by  the  act 

Appeal  from  Court  of  Oommon  Pleas. 
Philadelphia  Oonnty. 

BID  by  the  Coatesvllle  &  Downlngtown 
Street  Railway  Company  and  others  against 
the  West  Chester  Street  Railway  Company 
and  others.  From  a  decree  dissolving  the  In- 
Jnnctlon,  plaintiffs  appeal.    Reversed. 

The  complainants  averred:  That  they  were 
dnly  Incorporated  under  the  laws  of  the  state 
of  Pennsylvania  on  the  lOtb  and  12th  days 
of  June,  1001,  under  the  acts  of  assembly 
pertaining  to.  street  railway  companies,  ap- 
proved on  May  14,  1880  (P.  L.  611).  and  ita 
supplement  of  June  7,  1901  (P.  L.  516),  and 
that  one  of  the  defendant  companies,  to  wit, 
the  West  Chester  Street  Railway  Company, 
was  Incorporated  on  August  4,  1890,  imder 
the  same  general  street  passenger  railway 
act  That  on  or  about  May  1,  1902,  the  said 
defendant  pretended  to  adopt  an  alleged  ex- 
tension to  its  original  route.  That  the  said 
alleged  extension  was  duly  recorded  In  the 
office  for  the  recording  of  deeds  In  and  for 
the  county  of  Chester,  and  that  an  exemplifi- 
cation of  the  said  record  was  offered  to  the 
Secretary  of  the  Commonwealth,  and  was 
not  accepted  by  that  officer.  That  a  large 
portion  of  the  said  alleged  extension  covers 
a  iportlon  of  the  routes  of  each  one  of  the 
complainants,  and  that  the  said  alleged  ex- 
tension was  not  for  the  purpose  of  complet- 
ing a  circuit  upon  Its  road,  or  for  the  pmv 
pose  of  connecting  its  road  with  a  portion  of 
Its  own  road  or  with  the  road  of  some  other 
passenger  railway,  but  Is  simply  an  exten- 
sion or  prolongation  of  Its  route,  and  was 
for  many  miles  over  private  right  of  way 
without  touching  any  highway,  street,  or 
twidge,  and  that'  the  said  extension  Is  a  con- 
Qscation  of  the  roads,  franchises,  and  proper- 
ties of  the  complainants,  without  due  process 
of  law,  and  is  contrary  to  the  provision  of  the 
Constitution  of  the  commonwealth  of  Penn- 
sylvania, and  that  the  said  adoption  of  the 
said  alleged  extension  and  the  said  building 
and  construction  Is  unlawful,  and  not  author- 
ized by  law,  and  is  against  the  statutory  pol- 
icy of  the  commonwealth  and  the  provisions 
of  the  Constitution  and  against  public  policy, 
and  any  filing  of  any  exemplification  from, 
the  recorder  of  deeds  Is  unlawful,  and  that. 
If  the  proposed  construction,  maintenance, 
and  operation  over  the  routes  set  forth  In  the 


said  extension  be  permitted,  it  would  be  a 
continuing  trespass  and  an  Illegal  annoyance, 
to  the  Irreparable  injury  of  the  complainants, 
from  which  they  would  have  no  adequate  rem- 
edy at  law.  The  complainants  prayed  the 
coiut,  under  the  provisions  of  the  act  of  as- 
sembly approved  June  19,  1871  <P.  L.  136(9. 
entitled  "An  act  relating  to  legal  proceedings 
by  or  against  corporations,"  to  declare  the 
attempt  of  the  said  West  Chester  Street  Rail- 
way Company  to  adopt,  build,  and  construct 
over  the  alleged  extension  illegal,  against 
public  policy,  and  against  the  statutory  laws 
of  the  commonwealth  and  the  provisions  of 
the  Constitution,  and  asked  for  a  preliminary 
injunction  restraining  the  said  defendant 
from  filing  any  exemplification  in  the  office 
of  the  Secretary  of  the  Commonwealth,  or 
from  seeking  any  permission  from  local  au- 
thorities to  build  and  operate  over  said  ex- 
tension, or  from  doing  any  work  of  any  name 
or  nature  in  connection  with  the  said  exten- 
sion. The  court  granted  a  preliminary  in- 
junction, .  which  It  subsequently  dissolved. 

Argued  before  MITCHELL,  DEAN,  FELL, 
MESTREZAT,  and  POTTER,  JJ. 

John  Q.  Johnson  and  George  Qnlntard  Hor- 
witz,  for  appellants.  Thomas  McConnell,  Jr., 
and  J.  Henry  Williams,  for  appellees. 

MITCHELL,  J.  The  causes  of  complaint 
set  out  In  the  bill  in  behalf  of  the  parties 
complainant,  though  similar  in  tendency  and 
result,  do  not  appear  to  be  the  same,  or 
founded  on  any  Joint  right  They  should  reg- 
ularly, therefore,  have  been  put  into  separate 
bills.  But,  as  no  objection  was  made  in  the 
court  below,  and  the  case  has  been  argued 
here  as  if  upen  final  bearing,  we  pass 'it  by 
with  tills  brief  reference,  to  avoid  any  in- 
ference that  we  have  sanctioned,  It  as  correct 
practice. 

The  respondents  have  failed  to  show  any 
right  to  build  the  branches  complained  of  at 
the  time  the  bill  was  filed.  The  extension 
apparently  was  regularly  adopted  by  the 
board  of  directors,  was  duly  recorded  at 
West  Chester,  and  an  exemplification  of  the 
record  was  offered  for  filing  in  the  office  of 
the  Secretary  of  the  Commonwealth,  but  was 
refused  filing.  The  reasons  of  the  common- 
wealth for  this  course  do  not  appear,  and  it 
is  stated  in  appellees'  paper  book  that  the 
cpurt  of  common  pleas  of  Dauphin  county 
has  since  issued  a  mandamus  to  the  secre- 
tary commanding  the  filing  of  the  exemplifi- 
cation. With  this  we  have  at  present  nothing 
to  do.  Section  4  of  the  act  of  May  14,  1889 
(P.  L.  212),  originally  and  as  amended  by  the 
act  of  June  7,  1901  (P.  L.  518),  requires  that 
the  exemplification  shall  be  filed,  and  ex- 
pressly provides  that  "no  right  to  actually 
construct  the  same  shall  vest  untU  after 
thirty  days  from  the  filing  of  said  exemplifi- 
cation." The  filing  was,  therefore,  a  condi- 
tion precedent,  with  which  the  defendants 
had  not  complied  at  the  date  of  this  bill,  and 


Digitized  by 


Google 


846 


65  ATLANTIC  REPORTBE. 


(Pa. 


tbe  acts  sought  to  be  enjoined  were  wltbout 
any  legal  authority.  Under  the  act  of  June 
19,  18T1  (P.  L.  1360),  this  objection  could  be 
raised  by  any  party  whose  rights  are  Injured 
or  Invaded. 

We  come,  therefore,  to  the  question  on 
which  the  court  below  apparently  decided 
the  case,  and  on  which  It  has  been  mainly 
argued  here— the  standing  of  the  complain- 
ants to  invoke  the  assistance  of  a  court  of 
equity.  In  Larimer  &  Lincoln  Street  Hallway 
Co.  V.  Larimer  Street  Railway  Co.,  137  Pa. 
633,  20  AtL  670,  It  was  decided  that,  as  the 
municipal  consent  was  under  tbe  Constitu- 
tion a  condition  precedent  to  the  occupatioa 
of  its  streets,  a  street  railway  which  had  not 
obtained  such  consent  had  no  standing  to 
question  the  rights  of  another  company  on 
the  streets.  The  court  below  held  that  that 
decision  governs  the  present  case.  This  de- 
pends .on  the  construction  of  the  act  of  June 
7,  lOoi,  amending  the  general  street  railway 
act  of  1889  (Act  May  14,  1889;  P.  L.  211). 
By  the  act  of  1889,  which  was  the  law  under 
which  the  decision  in  Larimer  &  Lincoln  Co. 
V.  Larimer  Co.  was  made  (section  1),  com- 
panies were  authorized  "for  the  purpose  of 
constructing  •  *  •  a  street  railway  on 
any  street  or  highway  upon  which  no  track 
Is  laid  or  authorized  to  be  laid,  or  to  be  ex- 
tended, under  any  existing  charter."  This, 
it  will  be  observed,  gave  an  exclusive  priv- 
ilege to  the  first  company  not  only  to  tracks 
laid  and  in  use,  but  to  mere  paper  routes  au- 
thorized, but  not  built,  and  perhaps  not  In- 
tended to  be  bnilt,  but  only  adopted  to  close 
the  streets  to  rival  companies.  This  was  a 
fraud  on  the  public,  whose  accommodation 
by  the  use  of  the  line  was  the  consideration 
for  the  grant  of  the  franchise.  By  the  amend- 
ment to  this  section  under  the  act  of  1901  (P. 
Xj.  516)  companies  were  authorized  to  lay 
tracks  on  any  street  "upon  which  no  track 
Is  laid  under  any  existing  cliarter,  and  In 
constant  daily  use  for  the  transportation  of 
passengers  at  the  time  of  the.  application  by 
another  company  for  a  charter  to  use  such 
street."  The  omission  of  the  words  in  the 
original  act,  "authorized  to  be  laid,"  and  the 
insertion  of  the  words,  "and  in  constant 
daily  use,"  etc..  In  the  amended  section,  at 
once  cut  off  the  exclusive  privileges  of  mere 
"authorized"  or  paper  routes,  and  opened  the 
streets  not  already  actually  occupied  to  new 
companies  as  well  as  old.  This  change  of  the 
law  dealt  primarily  with  existing  companies. 
But  it  was  foreseen  that  as  to  future  charters 
difficulties  would  be  likely  to  arise,  such  as 
produced  the  case  of  Homestead  Street  Rail- 
way Co.  V.  Pittsburg,  etc..  Electric  Street 
Railway  Co.,  166  Pa.  162,  30  Atl.  950,  27  L. 
R.  A.  383,  where  a  company  with  a  later 
charter  endeavored  to  cut  under  and  sup- 
plant an  older  one  authorized  to  use  the 
same  streets  by  activity  in  being  the  first  to 
«ecnre  the  municipal  consent  This  court,  In 
order  to  prevent  the  subversion  of  the  Intent 
of  the  statute,  was  obliged  to  hold  that  the 


first  company  had  an  implied  right  to  a  rea- 
sonable time  (in  that  case  about  five  weeks) 
in  which  to  get  consent,  and,  having  got  it  in 
tliat  time,  it  should  prevail  over  a  consent 
previous  in  time,  but  given  to  a  company 
with  a  later  charter. 

With  a  view  to  such  difficulties,  the  amend- 
ed section  1  under  the  act  of  1901,  after  tbe 
provision  above  quoted  authorizing  the  ase 
of  streets  on  which  no  tracks  were  actually 
operated  under  existing  diarters,  continued: 
"But  whenever  a  charter  after  the  approval 
of  this  act  shall  be  granted  to  any  corpora- 
tion to  build  a  road  as  provided  by  this  act, 
no  other  charter  to  build  a  road  on  the  sanae 
streets,  highways,  bridges  or  property  shall 
be  granted  to  any  other  company  within  the 
time  during  which,  by  the  provisions  of  this 
act,  the  company  first  securing  the  charter 
has  the  right  to  commence  and  complete  this 
work:  provided,  that  the  oonsent  of  the  local 
authorities  shall  be  promptly  applied  for,  and 
shall  have  been  obtained  within  two  years 
from  the  date  of  the  charter."  This  excepted 
future  companies,  under  charters  granted  aft- 
er the  date  of  the  act,  from  the  danger  of 
having  their  privileges  taken  away  before 
they  could  get  their  tracks  actually  laid,  and 
restored,  during  the  period  of  two  years  al- 
lowed for  building,  the  exclusive  privileges 
on  the  streets  named  that  tracks  "authorized 
to  be  laid"  had  under  the  original  act  It 
was  a  fair  and  proper  provision,  without 
which  the  necessary  period  required  for  build- 
ing would  have  been  but  a  vain  and  deceptive 
privilege,  liable  to  be  destroyed  at  any  time 
without  ftiult  of  the  company  by  the  superior 
activity  or  wealth  or  influence  of  a  junior 
rival.  And  for  the  same  reason— the  sub- 
stantial protection  of  the  franchise  granted, 
and  to  prevent  such  Interferences  as  were 
shown  by  Homestead  Railway  Co.  v.  Pitts- 
burg, etc..  Railway  Co.,  supra,  to  be  prob- 
able—the time  for  obtaining  municipal  con- 
sent was  enlarged  to  the  time  allowed  for 
building,  and  made  an  absolute  right  Un- 
der this  section.  If  municipal  consent  has 
been  promptly  applied  for,  the  want  of  it  can- 
not be  taken  advantage  of  in  any  way  to  the 
prejudice  of  the  company  until  the  two-year 
limit  has  expired.  To  this  extent  the  prin- 
ciple of  Larimer  &  Lincoln  RaUway  Co.  v. 
Larimer  Railway  Co.,  supra,  must  be  m<jlli- 
fled  in  Its  application  to  companies  charter- 
ed since  the  act  of  1901. 

It  is  urged  by  appellees  that  the  iwwer  to 
make  extensions  is  given  In  a  different  sec- 
tion of  the  act  (section  4,  Act  1901;  P.  L. 
518),  and  is  without  limit  other  than  that  it 
shall  not  be  used  to  cover  streets  on  which 
tracks  are  already  laid  and  in  daily  use.  But 
this  restriction  is  in  the  «ame  terms  as  that 
in  section  1  In  regard  to  charters,  and  can- 
not have  any  wider  application.  The  provi- 
sion as  to  charters  granted  after  the  date  of 
tbe  act  is  separate  and  different,  as  already 
discussed,  and  gives  the  companies  under 
them  two  years  in  which  to  get  theh:  road 
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bnllt  and  tracks  laM.  Dnring  that  time  their 
franchise  on  the  streets  so  authorized  to  be 
occupied  can  no  more  be  Interfered  with  by 
later  charters  or  later  extensions  than  they 
could  under  the  original  act  of  1888.  Com- 
monwealth ex  rel.  t.  Uwchlan  Street  Hall- 
way Co..  203  Pa.  608,  S3  Atl.  618.  This  con- 
«>tructlon  Is  apparently  not  In  entire  accord 
with  the  case  of  CoatesvlUe  &  D.  St  By.  Ca 
V.  Uwchlan  St  Ry.  Co.,  18  Pa.  Super.  Ot 
524.  But  In  that  case  the  applications  for  mu- 
nicipal consent  were  made  at  the  same  time, 
and  that  of  the  Junior  corporation  only  was 
granted.  The  court  treated  this  as,  in  effect, 
a  refusal  of  the  other.  Whether  the  two-year 
period  In  which  to  procure  consent,  allbwed 
by  the  act  of  1901,  wUl  be  shortened  or  ter- 
ntinated  by  a  positive  act  of  refusal  on  the 
iwrt  of  the  municipality,  or  whether  the  full 
period  may  still  be  available  for  an  oppor- 
tunity to  overcome  objectloni^,  is  a  question 
that  does  not  arise  in  this  case,  and  there- 
fore we  express  no  opinion  upon  it 

Another  question  presented  by  appellants— 
whether  a  street  railway  may  build  a  sub- 
stantial portion  of  Its  route  over  a  private 
right  of  way,  not  on  any  street  or  highway— 
we  also  leave  for  consideration  when  It  shall 
necessarily  arise.  The  present  case  does  not 
call  for  a  decision  upon  it. 

The  decree  Is  reversed,  and  an  Injunction 
is  directed  to  be  awarded.  In  accordance  with 
the  views  expressed  In  this  opinion. 

May  20, 1903,  it  being  made  to  appear  that 
the  opinion  heretofore  filed  In  this  case  was 
In  part  foimded  on  misapprehension  of  an 
agreement  between  counsel,  the  said  opinion 
is  hereby  modified  by  striliing  out  the  first 
paragraph  thereof,  and  by  adding  at  the  end 
thereof  the  paragraph  following: 

This  opinion  Is  based  on  the  statutes  of  the 
case  as  it  appears  in  this  court  at  this  time, 
and  is  not  to  be  taken  as  limiting  the  court 
below,  in  the  hearing  on  the  merits,  in  re- 
gard to  finding  the  facts  as  to  the  filing  of  the 
exemplification  of  the  extension  in  the  ofBce 
of  the  Secretary  of  the  Commonwealth,  or  as 
to  the  actual  Interference  of  defendants' 
routes  with  the  routes  of  any  ot  the  com- 
plainant companies. 


(2M  Pa.  U6) 

BLACK  T.  BLACK  et  aL 

(Snpreme  Court  of  Pennsylvania.     May  U, 
1903.) 

PARTITION— AOKEBHENT    BBTWEEN    PARTIES 

—OBJECTIONS— WAIVBI^-VALIDITY 

—PARTITION  SALE. 

1.  A  master  appointed  to  partition  land  re- 
ported that  it  was  agreed  by  all  the  parties  that 
the  land  could  not  well  be  divided.  When  the 
proceediuKS  were  almost  at  the  close,  one  of  the 
parties  present,  after  many  meetings,  and  after 
the  expiration  ot  six  months,  first  objected  to 
the  plan  of  division,  and  denied  the  agreement 
reported  by  the  master.  SeU,  that  the  objec- 
tion cannot  he  considered,  though  the  agree- 
ment was  not  in  writing. 


2.  The  rule  of  court  that  an  agreemoit  be- 
tween attorneys  will  not  be  considered  unless 
in  writing,  does  not  apply  to  an  agreement 
made  t>efore  a  master  during  the  trial  of  the 
cause. 

3.  An  objection  to  the  manner  in  which  the 
bidding  was  conducted  at  a  partition  sale  will 
not  be  considered  wliere  not  raised  b^  excep- 
tions to  the  master's  report,  nor  b;^  assignments 
of  error  to  the  order  of  confirmation. 

Appeal  from  Court  of  Common  Pleas,  Del- 
aware County. 

Bill  by  £Vlgar  N.  Black  and  others  against 
Mary  K.  L.  Black  and  others.  From  the  de- 
cree Frederick  Black,  one  of  the  complain- 
ants, appeals.    Affirmed. 

Argued  before  MITCHELL^  DBAN,  FELL, 
BBOWN,  and  POTTEB,  JJ. 

Lucien  H.  Alexander  and  W.  Roger  Frone- 
field,  for  appellc^t.  Edward  H.  Hall  and  N. 
Dnbois  Miller,  for  appellees. 

FELL,  3.  The  master  appointed  to  make 
partition  reported  ttiat  at  a  meeting  of  the 
parties  In  Interest  it  was  agreed  by  all  per- 
sons present  that  the  land  described  In  the 
bill  could  not  conveniently  be  divided  into  aa 
many  purparts  as  there  were  parties  entitled. 
The  appellant  was  present  at  this  njeetlng. 
Testimony  was  thai  taken  by  the  master  to 
ascertain  whether  the  land  could  be  divided 
at  all,  and,  if  so,  into  how  many  purparts. 
Several  plans  of  division  were  suggested  by 
the  witnesses  called.  The  appellant  testified 
In  favor  of  a  division  into  nine  purparts.  The 
master  found  that  the  weight  of  the  testi- 
mony was  In  favor  of  a  division  into  seven- 
teen purparts,  and  be  valued  the  purparts, 
and  reported:  "The  master  finds,  after  a  per- 
sonal examination  of  the  premises  described 
in  the  bill,  and  after  obtaining  the  opinion  of 
credible  penons  as  to  the  feasibility  of  a  di- 
vision thereof,  and  the  value  ot  the  same, 
that  the  said  real  estate  cannot  l)e  parted  or 
divided  In  such  a  way  as  to  accommodate  all 
parties  in  Interest  without  prejudice  to  or 
spoiling  the  whole,  but  that  the  same  can  be 
parted  or  divided  into  seventeen  purparts 
without  regard  to  the  number  of  parties,  as 
heretofore  set  out,  and  has  deBcrit)ed,  valued, 
and  appraised  the  said  purparts  respectively 
as  follows."  Sixteen  months  after  the  agree- 
ment mentioned  was  made  there  was  a  meet- 
ing of  the  parties  In  pursuance  of  a  rule  to 
accept  or  refuse  the  several  purparts  at  the 
valuation  made,  or  to  otter  In  writing  a 
larger  price  therefor,  or  to  show  cause  why 
the  land  should  not  be  sold.  At  this  meeting 
the  appellant  demanded  that  the  one  forty- 
eighth  portion  of  the  total  acreage  ot  the 
land,  being  his  share  therein,  should  be  allot- 
ted and  set  oS  to  him.  This  demand  was  re- 
fused for  a  number  ot  reasons  stated  by  the 
master.  One  of  these  reasons— and  the  only 
one  that  need  be  considered,  since  It  alone  Is 
conclusive  of  the  appellant's  rigbt— is  tliat  the 
demand  was  too  late.  The  appellant  bad 
agreed  with  other  parties  In  Interest  that  a 
dlrfslon  into  as  many  purparts  as  there  were 
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parties  entitled  could  not  be  made.  He  had 
presented  a  plan  of  dlvlBion  Into  nine  parts, 
and  bad  testified  and  called  witnesses  in  sup- 
port of  tbis  plan.  He  had  been  present  at  all 
the  subsequent  meetings,  nine  in  number, 
and  had  made  no  objection  to  liie  course  that 
was  being  pursued  and  was  now  almost 
ended. 

In  the  written  argument  presented  it  is 
argued  that  the  appellant  was  not  a  party  to 
the  agreement  reported  by  the  master  as 
haying  been  made,  and  It  is  claimed  that  the 
agreement.  If  made,  was  not  binding,  be- 
cause it  was  not  reduced  to  writing.  The  ac- 
curacy of  the  master's  report  cannot  be  chal- 
lenged in  this  way.  We  are  without  means 
to  determine  the  facts,  since  there  Is  nothing 
on  the  record  that  throws  light  upon  it,  and 
we  must  consider  the  confirmation  of  the 
report  by  the  court  as  conclusive  of  this 
question.  A  rule  of  the  court  provides  that: 
"No  agreement  of  attorneys  touching  the 
business  of  the  court  will  be  considered  valid 
unless  reduced  to  writing."  '  This  rule  does 
not  apply  to  such  an  agreement.  The  object 
of  the  rule  is  to  prevent  unseemly  contro- 
versies, and'  to  relieve  the  court  of  the  em- 
barrassment of  deciding  questions  growing 
out  of  a  misunderstanding  of  counsel.  It  haB 
no  application  to  an  agreement  made  in  open 
court  during  the  trial  of  a  cause,  nor  to  one 
on  which  the  court  at  the  time  is  asked  by 
the  parties  to  act.  la  effect  this  is  wbAt  this 
agreement  w«8.  It  was  made  in  the  presence 
of  the  master,  and  with  the  iqtent  that  be 
should  act  upon  it  in  conducting  the  proceed- 
ings. 

The  questions  of  practice  before  the  master 
which  have  been  presented  do  not  require 
consideration.  -  That  relating  to  the  manner 
In  which  the  bidding  should  be  conducted  is 
apparently  an  afterthought,  as  it  Is  not  raised 
by  the  exceptions  to  the  master's  report,  nor 
by  the  assignments  of  error  to  the  order  of 
the  court  That  to  the  right  to  vacate  an  al- 
lotment on  the  failure  of  a  bidder  to  enter  se- 
curity does  not  concern  the  appellant  as  be 
was  not  prejudiced  by  the  master's  action  In 
the  matter.  We  find  nothing  pn  the  record 
that  would  warrant  the  sustabilng  of  any  of 
the  exceptions,  and  the  decree  Is  affirmed  at 
the  cost  o(  the  appellant 


(206  Pk.  lOS) 

In  re  WALIiAOB'S  BSTATB. 

{Supreme  Conrt  of  Pennsylvania.     May  11, 
1908.) 
TRTTSTBE— RBMOTALw 
L  Where,  on  an  application  to  remove  a  trus- 
tee of  an  estate,  it  appeared  that  at  the  time 
he  was  appointed  the  beneficiaries  were  minors, 
and  he  was  their  guardian,  though  the  appoint- 
ment was  irregular,  it  la  not  cause  for  removal. 

Appeal  from  Orpbana'  Oouct  Franklin 
County. 

I«  the  matter  of  the  estate  of  William 
Wallace.    Fiom  a  decree  diecbarging  a -rule 


to  remove  thp  trustee,  HawHnga  Qtibt,  VL  W. 
Wallace  and  others  appeal    Affirmed. 

The  foUowiUg  is  the  opinion -of  the  court 
below  (Stewart,  P.  J.): 

"Had  it  been  brought  to  the  attention  of 
the  court  when  Mr.  Gehr's  appointment  as 
trustee  was  asked  for  that  he  had  been  ap- 
pointed guardian  of  Elijah  W.  Wallace's  mi- 
nor children,  his  appointment  as  tmstee 
would  not  have  been  allowed,  except  upon 
bis  declining  or  resigning  the  other  trust. 
The  reasons  that  would  then  have  operated 
against  his  appointment  as  trustee,  however, 
do  not  now  require  his  discharge.  The  chil- 
dren of  Elijah  W.  Wallace  are  no  longer 
minors.  Mr.  Oehr  Is  not  in  charge  of  con- 
flicting interests;  he  Is  simply  trustee  of  an 
estate  in  which  no  one  is  interested  who  is 
not  sul  Juris." 

Argued  before  MITCHSLXi,  DEIAN, 
BBOWN,  and  MESTREZAT,  JJ. 

J.  A.  Strlte,  for  appellants.  Sharpe  tt  El- 
der and  Garnet  Gehr,  for  appellee. 

PEB  OUBIAM.  Judgment  Is  affirmed,  oa 
the  opinion  of  the  court  below. 


BBOWN  v.  WHITa 


CIM7a.Ut) 


(Supreme  Oourt  of  Pennsylvaaia.    ICay  11, 
1908.) 

DAMOBROUa  SIDBWALK— ICB-MBOUOBNCft- 
DUB  CABB. 

1.  Where,  in  a  suit  for  injuries  received  by  a 
fall  on  ice  on  a  pavement,  the  evidence  showed 
that  the  evening  before  plaintift  had  passed 
over  such  obstruction,  the  question  whether  it 
was  negligent  for  her  to  attempt  to  do  so  again 
is  for  the  Jury. 

2.  In  an  action  for  injuries  caused  by  a  fall 
on  an  icy  sidewalk,  plaintiff  is  not  bound  to 
affirmatively  show  want  of  contributory  negli- 
gence. 

8.  Whether  plaintiff  used  due  care  in  walking 
over  an  icy  sidewalk  is  a  question  for  the  jory. 

Appeal  from  Oourt  of  Common  Fleaa, 
Franklin  County. 

Action  by  Annie  Brown  against  Hiram  M. 
White  to  recover  for  injuries  caused  by  a 
fall  on  Ice  on  defendant's  pavement  Judg- 
ment for  plaintlfl,  and  defradant  appeals. 
Affirmed. 

The  following  were  defendant's  points: 
"If  the  Jury  believe  that  there  was  a  notice- 
able acctmiulatlon  of  ice  the  evening  before 
at  the  place  where  the  accident  ocenrred, 
and  that  the  plaintiff  passed  over  the  same 
the  evening  before  the  accident  occurred, 
and  knew  of  the  existence  of  the  sane,  then 
the  plaintiff,  in  attempting  to  pass  over  the 
same  place  at  the  time  of  the  accident  was 
g^ullty  of  contributory  negligence,  and  cannot 
recover.  Answer.  I  refuse  that  point  If 
the  Jury  believe  there  was  a  general  slip- 
pery condition  of  the  pavements,  caused  by 

H  X.  Sm  UoBicipal  Cbrpormtlona,  voL  Mt  C«at  Die 
i  1726. 
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rain  and  freealng  weather,  en, the  morning 
the  accident  occurred,  then  the  plaintiff  was 
bound  to  use  more  than,  ordinary  caution; 
and  there  being  no  evldeoce  that  ebe  did  m, 
the  plaintiff  was  guilty  of  contributory  negli- 
gence, and  cannot  recov^.  Answer.  I  re- 
fose  to  instruct  you  as  requested  In  the  third 
and  fourth  points  of  law  submitted  by  coun- 
sel for  det^idant,  foe  the  reason  that  wlietb- 
er  or  not  the  platntiff  was  guilty  of  contribu- 
toiy  negligence  is  a  fact  to  be  determined  by 
yon  from  the  eridence  in  the  case  and  the 
instructions  I  have  given  yon  as  to  the  law. 
It  is  not  for  the  conrt  to  declare  it  as  a  fact 
or  to  determine  It  We  cannot  say,  as  a  mat- 
ter of  law,  that  an  attempt  to  pass  over  a 
noticeable  accumulation  of  ice  is  negligence 
per  se;  nor  can  we  say,  as  a  matter  of  law, 
that  even  though  the  pavements  ^ere  gen- 
erally icy  and  slippery,  plaintiff  was  guilty 
of  contributory  negligence.  These  .are  que»- 
tlons  to  be  decided  by  the  Jury  under  the  ev- 
idence as  to  the  circumstances  and  the  law 
as  we  have  declared  it" 

Tlie  court  charged  in  part  as  follows: 
"Counsel  have  aslted  me  to  direct  yonr  atten- 
tion to  some  evidence  which  was  given  in  the 
case  on  beltalf  of  the  defendant  on  the  night 
before  this  accident  .occurred.  Mr.  Binebart 
it  waa— he  was  the  occupant  of  some  rooms 
on  the  upper  story  of  the  defendant's  honae— 
he  was  called,  and  testified  that  that  night 
having  reason  to  believe  the  weather  would 
be  extremely  severe,  he  turned  off  the  vniter 
from  the  house,  so  that  there  could  be  no 
flow  through  the  pipes,  and  his  wife  testi- 
fied that  the  next  morning  she  went  tp  the 
place  where  he  had  tuned  the  water  off, 
and  tamed  It  on.  If  you  believe  that  testi- 
mony. It  would  follow  that  there  was  no 
water  in  the  pipes  of  that  bouse  (I  am  not 
ai>eaklng  of  the  drainpipe  that  led  from  the 
sink  down  into  the  archway)  from  the  time 
Mr.  Binehart  turned  it  off  until  his  wife  turn- 
ed it  on  next  morning.  It  was  testified  by 
ifr.  Rlnebart  tliat  he  had  notified  the  occu- 
pants of  the  Ludwlg  and  Faulkner  rooms 
that  they  should  supply  themselves  with 
water;  tliat  he  was  about  to  turn  the  wator 
of  the  bouse  off.  Now,  you  will  consider 
that  testimony  in  connection  with  the  other 
tefstimooy  in  the  case,  and  give  It  whatever 
weight  yon  tlUnk  It  should  have  in  connec- 
tion with  the  determination  of  the  question 
whether  the  ice  was  formed  from  tlie  water 
that  went  down  the  drainpipe  that  night  If 
the  ice  was  fqpned  from  water  that  went 
down  the  drainpipe  from  the  sink,  it  could  not 
haye  been  from  water  flowing  into  the  ainlc 
from  the  irfpes  of  the  house,  but  the  pipe  that 
led  from  the  stadcdown  to  the  archway  was 
not  connected  with  the  water  pipes  of  that 
house  that  night." 

Verdict  and  judgment  for  plaintiff  for  flf 
65i.fi&    Defendant  appealed. 

Argned  before  MITCHBLIj,  DBAN,  MSS- 
TBBZAT,  and  BROiyN.  JJT. 
6BA,r-M. 


W.  Rush  Clllan,  Gehr  Sc  Qtiixe,  and  J.'  A. 
Strite,  for  ai^tellant  I.  a  filder  and  Hor- 
ace Bender,  for  app^lee.     . 

PBB  CURIAM.  The  third  point  of  defend- 
ant could  not  have  been  affirmed  by  the 
judge  at  the  trial.  It  is  not  necessarily  neg- 
ligence to  attempt  to  pass  over  even  a  "no- 
ticeable accumulation"  of  ice  on  the  pave- 
ment That  may  depend  on  the  size  and 
shape  of  the  accumnlatleua,  the  obviousness 
and  magnitude  of  tlie  danger,  the  means  at 
hand  of  avoiding  it  and  other  circumstances. 
In  the  present  case  the  plaintiff  had  pasv 
ed  over  the  obstruction  safely  the  evening 
before,  and  whether  It  was  prudent  In  ber 
to  try  to  do  BO  again  was  for  the  jury. 

^^or  could  the  fourth  point  have  been  af- 
firmed. The  plaintiff  was  not  t)ound  affirm- 
atively to  diq>rove  negligence.  It  was  suffi- 
cient for  her  to  make  out  a  case  of  Injury 
from  negligence  of  the  defendant  without 
disclosing  negligence  on  her  own  part  If 
the  evidence  showed  "a  generally  slippery 
condition  of  the  pavements,"  then  it  was  im- 
possible for  her  to  avoid  some  risk  if  she 
traveled  them  at  all,  and  whetiier  she  osed 
due  care  under  the  circumstances  was  tor 
the  jury. 

The  remaining  assignment  of  error  Is  to 
a  part  of  the  charge  in  which  the  judge  call- 
ed attention  to  some  of  the  evidence  favora- 
ble to  appellant  There  was  considerable 
testimony  as  to  the  source  from  which  the 
water  came  which  formed  the  Ice  In  question. 
The  defendant  sought  to  prove  that  It  could 
not  have  come  from  his  premises,  and  the 
judge  called  the  attention  of  the  jury  to  the 
turning  off  of  the  water  the  night  before  as 
tending  to  sustain  that  view.  He  could  not 
have  gone  further,  and  charged  that  that 
single  act  was  a  complete  defense,  without 
disregarding  the  other  evidence.  He  proper- 
ly directed  the  jury  to  consider  It  all  to- 
gether. 

Judgment  afflmed. 

(lMPa.in) 
RBID  r.  TjTSOK  et  aL 
(Snpreme  Comrt  of  Pennsylvania.     May  11, 
1903.) 

NEaLIOENCB^^bANGEROUS  PRBUIBES— IBI4S- 
VATOK  SHAFT.    • 

1.  Evidence  in  an  action  against  the  owner 
of  a  store  to  recover  for  injuries  sustained  by 
falling  into  an  nngnarded  elevator  riiaft  held 
to  sustain  verdict  for  plaintiff. 

2.  Where,  in  an  action  by  a  customer  to  re- 
cover for  injuries  received  l>y  falling  into  an 
elevator  shaft  in  defendant's  store,  defendant 
testified  tltat  he  did  not  consider  the  place  dan- 
gerous, he  should  be  asked  on  cross-ezamination 
whether  other  persons  had  not  fallen  down  the 
shaft 

Appeal  from  Court  of  Common  Pleas,  I^r- 
comlng  County. 

Action  by  David  Reld  against  3.  H.  Uatk. 
and  others.  Judgment  for. plaintiff^  and  do- 
feodanta  appeal.    Affirmed. 
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Defendant  presented  the  following  points: 
"(1)  That  nnder  all  the  evidence  In  the  case, 
the  verdict  of  the  Jury  must  be  for  the  de- 
fendant. Answer.  We  refuse  this  point" 
"(4)  If  the  Jury  find  from  all  the  evidence 
that  Reld,  the  plalntlfC,  vras  not  Invited  by  3. 
H.  LInck,  the  defendant,  or  his  employ^,  to 
enter  the  oil  or  storage  room,  then  J.  H. 
Llnck,  the  defendant,  owed  Reld,  the  plaintiff, 
no  duty,  and  was  not  guilty  of  any  negU- 
trence,  and  the  verdict  of  the  Jury  must  be 
for  the  defendant  Answer.  We  answer  that 
point  as  follows:  If  the  Jury  find  from  the 
evidence  that  Reld,  the  plaintiff,  was  not  In- 
vited to  enter  the  oil  or  storage  room,  or  that 
persons  visiting  the  store  on  business  were 
not  In  the  habit  of  going  Into  the  said  room, 
or  likely  to  go  therein,  then  J.  H.  Llnck,  the 
defendant,  owed  Reld,  the  plaintiff,  no  duty, 
and  was  not  guilty  of  any  negligence,  and 
the  verdict  of  the  Jury  must  be  for  the  de- 
fendant" "(6)  If  the  Jury  find  from  all  the 
evidence  that  Reld  was  a  man  of  ordinary 
sense,  able  to  perceive  that  there  was  danger 
If  he  proceeded  along  the  floor  to  the  north 
end  of  the  oil  or  storage  room,  although  ue 
was  unable  to  discern  the  particular  charac- 
ter of  the  danger,  and  yet  he  elected  to  pro- 
ceed In  such  a  dangerous  course,  he  was  guil- 
ty of  contributory  negligence,  and  the  verdict 
of  the  Jury  most  be  in  favor  of  the  defendant. 
Answer.  It  is  for  the  Jury  to  say.  If  they  find 
the  facts  as  In  this  point  stated,  whether  the 
plaintiff  was  guilty  of  contributory  negligence. 
If  you  find  that  he  was  negligent  and  that 
such  negligence  contributed  to  the  injury 
which  he  sustained,  then  your  verdict  must 
be  for  the  defendant  (7)  If  the  Jury  find 
from  all  the  evidence  that  after  Reld  entered 
the  oil  room  or  storage  room  he  found  him- 
self In  a  place  requiring  precaution,  it  then 
and  there  became  the  duty  of  Reld  to  take 
the  course  which  lie  knew  to  be  safe,  and 
return  into  the  storeroom;  and  if  the  Jury 
further  find  from  all  the  evidence  that  Reld 
elected  to  take  the  questionable  or  dangerous 
course,  knowing  that  there  was  a  safe  course 
open  to  him,  then  he  is  guilty  of  contributory 
negligence,  cannot  recover  In  this  case,  and 
the  verdict  of  the  Jury  must  be  in  favor  of 
the  defendant  and  against  the  plaintiff.  An- 
swer. It  Is  for  the  Jury  to  say,  if  they  find 
the  facts  as  in  this  point  stated,  whether  the 
plaintiff  was  guilty  of  contributory  negli- 
gence. If  you  find  tlutt  he  was  negligent, 
and  that  such  negligence  contributed  to  the 
injury  which  he  sustained,  then  your  verdict 
must  be  for  the  defendant  (8)  If  the  Jury 
find  from  all  the  evidence  that  Reld  followed 
Knapp  into  the  elevatw  or  storage  room,  that 
Reld  lost  Knapp,  after  such  loss  Reld  found 
himself  in  a  dark  place,  without  sufficient 
light  to  discern  his  path  with  safety,  tt  then 
became  Reld's  duty,  under  such  clrcnmstan- 
'  ces,  not  to  proceed  any  further  In  his  search 
for  Knapp,  but  to  step  back  Into  the  store- 
room by  the  safe  course  which  he  had  come; 
and  If  Reld  imowlngly  persisted  in  going  for- 


ward in  the  darkness,  It  was  at  his  own  risk, 
he  was  guilty  of  contributory  negligence,  can- 
not recover  in  this  case,  and  the  verdict  of 
the  jury  must  be  for  the  defendant  Answer. 
It  is  for  the  jury  to  say.  If  they  find  the  Cacts 
as  in  this  point  stated,  whether  the  plaiatUT 
was  guilty  of  contributory  negligence,  and  If 
you  find  that  he  was  negligent  and  that  racb 
negligence  contributed  to  the  injury  which  he 
sustained,  then  your  verdict  must  be  for  the 
defendant  (9)  However  much  the  defendant 
may  be  at  fftult.  If  this  plaintiff  himself  was 
guUty  of  negligence  in  going  up  the  elevator 
or  storage  room,  with  which  he  was  not  ac- 
quainted, and  under  the  conditions  which  be 
described,  to  wit,  where  it  was  so  dark  he 
could  not  see  Knapp,  walked  with  cautious 
footsteps,  touching  the  oil  flasks  as  he  went 
along,  where  he  could  not  see  for  a  distance 
of  30  feet  and  if  his  negligence  contributed 
In  the  slightest  degree  to  the  injury  which 
he  suffered,  he  cannot  recover,  and  the  ver- 
dict of  the  jury  must  be  for  the  defendant 
Answer.  If  the  Jury  find  the  facts  In  tMs 
point  stated,  then  it  la  for  the  Jury  to  say 
whether  such  facts  constitute  negligence  on 
the  part  of  the  plaintiff.  With  this  qoallflca- 
tlon,  this  point  Is  affirmed.  (10)  Negligence  is 
want  of  ordinary  care  whldi  a  party  ought 
to  observe  under  the  peculiar  circumstances 
under  which  he  Is  placed.  That  Reld  could 
not  or  did  not  foresee  the  consequences  of  his 
negligence  does  not  exempt  him  from  tlie  lia- 
bility therefor.  Answer.  Negligence  is  want 
of  ordinary  care  which  a  party  ought  to  ob- 
serve under  the  peculiar  drcumstances  under 
which  he  Is  placed.  The  fact  of  the  plaintiff"? 
negligence,  assumed  in  this  point  is  a  ques- 
tion for  the  Jury  under  all  the  evidence." 

The  court  charged  in  part  as  follows:  "If 
you  find  that  the  elevator  room,  la  which 
this  elevator  shaft  was  situated,  vras  a  room 
Into  which  persons  visiting  that  store  on  busi- 
ness might  reasonably  be  expected  to  go, 
were  invited  to  go,  or  were  in  the  habit  of 
going,  it  would  then  be  the  duty  of  the  Wil- 
llamsport  Hardware  &  Stove  Cbmpany  to 
have  so  maintained  and  guarded  it  as  to 
protect  persons  likely  to  pass  into  the  room 
from  falling  or  slipping  therein,  in  the  exer- 
cise of  ordinary  care  on  the  part  of  such 
persons.  Whether  or  not  this  was  a  room  or 
place  Into  which  such  persons  visiting  the 
store  on  business  were  likely  to  go,  be  in- 
vited to  go,  or  were  in  the  habit  of  going, 
is  a  question  of  fact  for  you  to  determine 
under  all  the  evidence  in  the  case.  If  it 
was  not  such  a  room  or  place,  the  WiUlams- 
port  Hardware  &  Stove  Company  were  not 
bound  to  guard  the  elevator  shaft  so  as  to 
protect  persons  who  were  likely  to  go  Into 
the  store  or  into  that  place  from  slipping 
or  falling  therein.  But  if  it  was  such  a 
room  or  place  as  persons  visiting  the  store 
on  business  were  likely  to  go,  or  be  Invited 
to  go,  or  were  In  the  habit  of  going,  then 
the  Wllliamsport  Hardware  &  Stove  Oom- 
pany  were  l>ound  to  so  guard  and  protect 
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the  elevator  shaft  that  such  persons  would 
not  Blip  or  fall  therein  In  the  exercise  of  or- 
dinary care." 

Verdict  and  Judgment  for  plaintiff  for  f2,« 
350.    Defendants  appealed. 

Argned  before  MITCHELL,  DBAN,  VBSLL, 
BROWN,    and   POTTER.   JJ. 

EL  T.  Ames  and  T.  H.  Hammond,  for  ap- 
pel]ant&    Seth  T.  McCiormlck,  for  appellee. 

FELL,  J.  The  defendants  were  engaged 
in  the  hardware  and  stove  business,  and  oc- 
enpied  a  bollding  on  the  first  floor  of  which 
was  the  main  storeroom,  extending  the  en> 
tire  length  of  the  building,  and  two  other 
rooms  known  as  the  stoveroom  and  the 
wareroom.  In  the  middle  of  the  store,  be- 
tween the  storeroom  and  the  wareroom,  was 
a  storage  room  8^  feet  wide  and  50  feet 
long,  which  opened  into  the  other  rooms. 
At  one  end  of  this  room  there  were  stairs 
leading  to  the  cellar,  and  at  the  other  end 
an  elevator  shaft  about  6  feet  square.  The 
room  was  dimly  lighted  by  a  window  open- 
ing into  the  wareroom.  On  the  morning  of 
the  accident,  plaintiff  went  into  the  store 
to  buy  a  frame  for  a  stove  grate,  carrying 
with  him  one  he  had  bought  at  this  store 
two  years  before.  He  showed  the  grate  to 
one  of  the  defendants'  salesmen,  and  asked 
lilm  for  a  new  one  like  it  The  salesman, 
after  examining  it,  said:  "I  think  we  have 
a  piece  like  that  In  the  back  room.  We  will 
go  and  see."  He  then  turned,  and  walked 
into  the  storage  room.  The  plaintiff  follow- 
ed him.  The  room  was  so  dark  that  he  lost 
sight  of  the  salesman,  but  followed  what  he 
.supposed  to  be  the  soand  of  his  footsteps 
to  the  other  end  of  the  room,  where  he  fell 
into  the  nngnarded.  elevator  shaft  There 
was  testimony  that  it  was  not  unusual  for 
customers  of  the  store  to  walk  through  this 
room  In  order  to  reach  the  storeroom  or  the 
wareroom. 

Seven  of  the  assignments  of  error  are  to 
the  refustfl  of  the  court  to  give  Instructions 
that  would  have  withdrawn  the  case  from 
the  Jury.  This  would  have  been  error.  The 
jury  were  Instructed  that  If  the  plaintiff  was 
not  Invited  to  enter  the  room,  or  If  persons 
visiting  the  store  on  biulness  were  not  In 
the  habit  of  going  into  the  room,  or  likely 
to  go  Into  It,  the  defendants  were  not  liable 
in  this  action;  but  that  if.  In  the  usual 
course  of  business,  the  room  was  used  by 
customers  as  a  passageway  to  other  rooms, 
it  was  the  duty  of  the  defendants  to  protect 
the  elevator  shaft;  and  it  was  left  to  the 
Jury  to  say  whether  on  the  occasion  of  the 
plaintiff's  Injury,  what  was  said  by  the 
salesman  constituted  an  invitation  to  ac- 
company him  In  search  of  the  article  need- 
ed. This  Instruction  was  correct,  and  cov- 
ered the  whole  ground  of  the  defendants' 
negligence.  The  point  of  the  case  was 
whether  the  plaintiff  had  been  tnvlted,  or 
whether  there  was  an  implied  invitation,  In 


view  of  the  fact  that  the  room  was  general- 
ly used  by  customers  as  a  passageway. 

It  was  not  error  to  allow  one  of  the  de- 
fendants to  be  asked,  on  cross-examination, 
whether  other  persons  had  not  fallen  down 
the  elevator  shaft  before  this  accident.  He 
had  testified  that  he  did  not  consider  the 
place  dangerous,  and  this  question  was  prop- 
er to  show  his  knowledge  of  its  dangers,  and 
to  affect  his  credibility. 

The  Judgment  is  affirmed. 


(206  Pa.  uo> 

6EHB  V.  McDowell, 

STRITB  V.  NORTON. 

(Supreme  Court  of  Pennsylvania.     May  11 

1903.J 

Wnj,-<30N8TRUCTION— 8ALH   OF  KBALTY— 
TRUSTEES. 

1.  Testator  provided  by  his  will  that  his  real 
estate  should  be  sold  when  the  youngest  child  of 
bis  SOD  should  come  of  a^e,  and  that  if  a  sale 
was  made  durint;  the  lifetime  of  the  son,  a  sum 
should  be  set  aside  for  the  support  of  his  son. 
Held,  that  the  sale  would  be  made  on  the  com- 
ing of  age  Of  the  son's  youngest  child  living  at 
the  death  of  the  testator. 

2.  Testator  gave  to  his  executors  power  to 
manage  and  sell  his  estate  as  trustees.  On  the 
death  of  the  executors,  having  settled  the  es- 
tate, the  court '  appointed  a  trustee  in  their 
stead.  Held,  that  the  trustee,  and  not  an  adr 
ministrator  de  bonis  non,  was  the  proper  party 
to  make  a  sale  of  the  real  estate  under  the  will. 

Appeal  from  Court  of  Common  Pleas, 
Franklin  County. 

Actions  by  J.  A.  Strite,  administrator  of 
William  Wallace,  deceased,  against  J.  F.  Nor- 
ton, and  by  Hastings  Oehr,  trustee  of  Wil- 
liam Wallace,  deceased,  against  Tench  Mc- 
Dowell From  the  Judgments,  Strite  and  Mc- 
Dowell separately  appeal.    Affirmed. 

The  case  turned  upon  the  will  of  William 
Wallace,  deceased,  the  material  portion  of 
which  was  as  follows: 

"4th.  Upon  the  arrival  at  the  age  of  twen- 
ty-one years  of  the  youngest  child  of  my  said 
son,  Elijah,  or  upon  the  decease  of  my  said  son, 
Elijah,  if  he  should  die  without  issue,  I  order 
and  direct  my  executor  to  sell  all  my  real 
estate,  subject  however  to  the  charge  of  the 
one  third  or  dower  Interest  of  my  -  wife, 
Maryi  therein.  If  she  should  then  be  living,, 
and  pay  over  to  the  child  or  children  of  my 
said  son,  Elijah,  and  the  lawful  Issue  of  any 
of  them  who  may  then  be  deceased  having 
left  such  Issue,  the  proceeds  of  such  sale,  to- 
gether with  all  the  balance  of  my  estate,  ex- 
cept what  is  hereinafter  reserved,  the  same 
to  be  equally  divided  between  them,  such 
issue  of  any  deceased  child  or  children  of  my 
said  son,  Elijah,  however,  taking  only  such 
share  or  part  as  his,  her,  or  their  parent  or 
parents  would  have  taken,  had  he,  she,  or 
they  been  living. 

"In  case  such  sale  shall  be  made  before  the 
death  of  my  said  son,  Elijah,  I  direct  that 
my  executor  shall  reserve  and  withhold  from 
the  distribution  above  directed  the  sum  of 
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twenty  thousand  dollars  ($20,000.00)  which 
said  sum  I  dicect  shall  be  invested  in  good 
public  securities,  and  the  interest  thereof,  or 
so  much  thereof  as  may  be  necessary,  shall 
be  expended  for  the  support  and  maintenance 
of  my  said  son  and  liis  family  remaining  with 
him,  in  the  manner  hereinbefore  ordered,  and 
upon  the  death  of  the  said  son,  Elijah,  the 
principal  sum  shall  be  paid  over  to  his  chil- 
dren in  the  manner  as  abore  provided." 

Stewart,  P.  J.,  flied  the  following  opinion  in 
Oelir  V.  McDowell  in  the  court  below: 

"It  is  a  primary  rule  in  the  construction  of 
wills  that  efTect  is  to  be  given  to  every  clause, 
and  each  is  to  be  construed  in  relation  to 
the  whole.  The  contention  on  the  part  of 
defendant  that  testator  meant  to  include  un- 
born children  of  his  son,  Elijah,  as  benefi- 
ciaries In  the  trust  he  created  would  render 
meaningless  and  nugatory  that  danse  which 
provides  a  maintenance  for  the  son  in  the 
event  of  a  distribution  of  the  estate  during 
the  latter's  life,  and  wliich  is  as  explicit  and 
direct  as  any  in  the  will.  Possibility  of  birth 
of  issue,  in  contemplation  of  law,  ceases  only 
with  the.  life  of  the  parent,  and  if  unborn 
children  were  to  be  included,  it  would  follow 
necessarily  that  no  distribution  could  be 
made  in  any  event  during  Elijah's  life;  where- 
as, in  the  plainest  way  the  testator  has  in- 
dicated a  different  purpose  by  making  what 
he  regarded  a  suitable  provision  for  the  main- 
tenance of  Elijah  in  the  event  of*  the  dis- 
tribution occurring  before  bis  death.  The  in- 
ference is  irresistible  that  In  creating  the 
trust,  testator  had  regard  to  the  children  of 
his  son  then  living,  or  who  might  be  living 
at  testator's  death,  and  none  other.  .  It  may 
have  been  an  omission  or  oversight  not  to 
provide  for  after-bom  children,  if  any  there 
might  be,  we  cannot  say;  If  so,  it  Is  too  late 
to  correct  it  now.  The  will,  as  written,  is 
anything  but  obscure;  its  meaning  is  plain 
and  obvious.  The  fact  that  Elijah  has  no 
other  children  than  those  who  were  living  at 
testator's  death  relieves  the  case  of  all  ap- 
I)earance.  of  hardship  and  Inequality.  Our 
conclusion  Is  that,  the  youngest  child  of 
Elijah  having  attained  the  age  of  21  years, 
the  period  of  sale  fixed  in  the  will  has  been 
reached,  and  the  real  estate  of  testator  Is 
now  to  be  sold.  By  whom?  is  the  other  ques- 
tion raised  in  the  Case  stated.  The  executors 
of  William  Wallace,  or  such  of  them  as  sur- 
vived, had  fully  settled  and  accounted  for  the 
personal  estate,  and  nothing  remained  to  be 
done  except  in  connection  with  the  trust  be 
created.  Further  on,  but  one  of  these  ex- 
ecutors survived.  This  was  the  situation 
when,  at  the  request  of  Elijah  Wallace,  and 
with  the  assent  of  the  surviving  executor, 
WiiUam  W.  Fisher,  Hastings  Gehr,  Esq.,  was 
appointed  trustee,  not;  hoyvever,  displacing 
the  executor,  but  as  an  associate  in  the  trust 
What  remained  at  that  time  to  do,  was:  (1) 
To  invest  the  remainder  of  ;the  personal  es- 
tate, as  well  as  the  Income  and  interest  there- 
from, and  the  rents  and  income  from  testa- 


tor's real  estate.    (2)  Out  of  the  rents  and  in- 
come of  the  real  estate  to  keep  the  real  estate 
In  repair,  pay  the  taxes,  keep  it  sufficiently 
Insured,  and  pay  over  to  the  widow  the  one- 
third  of  what  remained  yearly  during  her  life. 
(3)  Out  of  the  whole  Income  to  provide  a 
suitable  support  and  maintenance  for  testa- 
tor's son,  Elijah,  and  his  family,  and  a  prop- 
er education  for  his  children,  leaving  it  to 
the  executors  to  determine,  in  their  discretion, 
how  much  of  said  income  should  in  this  way 
be  expended.    (4)  Upon  the  arrival  at  the  age 
of  21  years  of  the  youngest  child  of  Blijab, 
or  upon  Elijah's  decease,  to  seU  the  real  es- 
tate, and  distribute  the  entire  estate  as  fol- 
lows:   In  the  latter  event,  to  divide  the  same 
to  and  among  the  said  children  of  Elijah, 
but    if   the   conversion    take   place    daring 
Elijah's  life,  then  $20,000  to  be  withheld  from 
distribution,  this  sum  to  be  invested  by  the 
executors  in  public  securities,  and  the  in- 
terest thereof,  or  so  much  aa  may  be  neces- 
sary, to  be  expended  for  the  support  and 
maintenance  of  EUJah  and  his  family  remahi- 
Ing  with  lilm,  and  upon  his  death  the  prin- 
cipal sum  to  be  divided  among  Elijah's  chil- 
dren.    Mr.  Oehr  continued  acting  with  the 
last    surviving    executor    until    the    latter's 
death,  and  since  that  time  has  been  acting 
a  a  sole  trustee.    It  Is  to  be  observed  that  the 
above  provisions  in  the  will  are  wholly  out- 
side the  ordinary  duties  of  an  executor.    The 
entire  balance  of  the  estate,  after  payment  of 
debts,  etc.,  is  given  to  the  executors  In  trust, 
to  manage,  control,  and  dispose  of  according 
to  testator's  wishes  a:8  in  his  will  declared. 
It  is  this  balance— this  trust  estate— that  we 
are  dealing  with,  and  with  this  an  admhiis- 
tration  with  will  annexed  can  have  no  rela- 
tion whatever.     'The  transfer  of  real  prop- 
erty,' says  Oibson,  C'  J.,  in  Boss  v.  Barclay, 
18  Pa.  17»,  55  Am.  Dec.  616,  Is  governed  by 
the  lex  lod  rel  sitae,  and  no  statute  of  Penn- 
sylvania empowers  an  administrator  with  the 
will  annexed  to  execute  a  trust  of  land  con- 
fided to  an  executor,  by  title  or  by  name,  for 
any  other  purpose  than  to  sell  for  payment 
of  debts.    By  force  of  the  act  of  February 
24,  1S34  (P.  Ik  70),  relating  to  executors  and 
administrators,  he  may  execute  a  power  to 
sell,  in  order  to  bring  the  land  into  a  course 
of  administration,  but  not  to  execate  a  trust 
for  a  collateral  purpose;  for  Instance,  to  man- 
age the  property,  and  Invest  the  proceeds  (or 
accumulation,  or  to  maintain  the  widow  and 
children,  or  to  turn  the  land  into  money  (or 
the  convenience  of  partition,  or  to  exodae 
any  discretionary  power  confided  to  his  pred- 
ecessor in  the  administration  for  his  person- 
al fitness  and  fidelity.    For  purposes  purely 
administrative,  the  thirteenth  and  fourteenth 
sections  give  the  devise  of  a  power  the  effect 
of  a  devise  of  the  title,  and  the  stxty-seventh 
section  puts  an  administiator  with  the  will 
annexed  on  a  footing  with  a  surviving  execu- 
tor, but  not  on  a  footing  with  a  testamentai? 
trustee.'    Clearly,  the  administrator  with  will 
annexed  in  the  present  case  Is  without  au- 
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tborlty  to  coQTey  the  real  estate.  Has  Mr. 
Gehr,  the  acting  trustee,  such  authority? 
That  depends  on  the  l^al  sufficiency  of  his 
appointment.  Was  his  app<^ntment  within 
the  power  of  the  court?  This  is  answered  by 
the  act  of  April  10,  1840,  g  2  (P.  L.  597).  It 
was  under  this  act  that  be  was  appointed, 
and  its  language  is  eziriicit  and  nsmiBtakable, 
giving  to  the  court  power  to  appoint  a  trus- 
tee in  place  of  one  of  several  execvtors  In 
all  cases  of  trust  where  any.  of  tbe  executors 
of  the  win  resign,  die,  or  are  dismissed, 
whether  tbe  duties  of  tbe  trust  were  to  be 
«xecnted  by  them  by  virtue  of  their  office  or 
otherwise.  Legnily  appointed  ^nd  duly  qual- 
ified, Mr.  Gehr  is  invested  with  ail  the  powers 
committed  by  the  will  to  tbe  execntors,  whose 
successor  he  is.  Included  la  tliese  is  tbe 
power  and  duty  to  sell  testator's  real  estate 
at  a  fixed  period,  which  we  have  decided  was 
reacbed  when  the  youngest  child  of  Elijah 
living  at  testator's  death  attained  tbe  age  of 
21  years." 

Argued  before  MITCHBLL,  DBAN, 
BROWN,  and  HBSIREZAT,  JJ. 

Garnet  Oebr,  for  appellant  McDowell.  J. 
A.  Strite,  in  pro.  per.  Sbarpe  &  Blder,  for 
appellee  Gebr. 

PER  CXJRIAM.  These  judgments  are  af- 
firmed on  tbe  opinion  of  tbe  court  below  In 
Oebr  V.  McDowell. 


(20e  Fa.  ut) 

In  re  MILLIKBN'S  BSTATB. 

(Supreme  Court  of  Pennsylvania.    May  11, 

1903.) 
TBANBFHR  TAJt-HBIK  OF  N<H«RBSU>BNT. 

1.  Where  a  nonresident  dies  intestate,  domi- 
ciled in  another  state,  leaving  personal  prop- 
erty in  such  state,  and  two  weelcs  '  later  his 
frister,  who  was  entitled  to  a  share  of  Ills  estate, 
dies  in  Peirasvlvania,'  where  slie  was  a  resident, 
before  receiving  any  of  the  estate,  her  share 
was  liable  to  the  collateral  inheritance  tax  of 
the  state  of  Pennsylvania,  under  Act  May  6, 
1887  (P.  L.  p.  79),  providing  that  aU  property 
situated  in  another  state,  where  the  persMi  who 
dies  seised  thereof  shall  have  a  domicile  with- 
in  the  state,  shall  be  liable  to  ttie  inheritance 
tax. 

Appeal  from  Orphans'  Court,  Center  Coun- 
ty. 

In  the  matter  of  the  estate  of  Marlon  L. 
MUliken.  From  tbe  decree  in  case  stated  to 
determine  liability  of  collateral  inheritance 
tax,  Bdward  F.  Millilien  appeals.    Affirmed. 

Argued  before  DEAN,  ftSLL,  SROWN, 
MESTBEZAT,  and  POTTER.  JJ. 

John  Blanchard,  Andrew  Sbiland,  and  Ed- 
mund Blaacbard,  for  appellant  Harry  Kel- 
ler, for  appellee. 

PER  CURIAM.  James  MllIilEen  died  Feb> 
rnary  4, 1902,  Intestate,  unmarried,  and  witb- 

■  out  issue.  At  bis  death,  his  domicile  was  in 
tbe  city  of  New  York.    He  left  a  large  per- 

-sonal  estate,  consisting  of  stocks,  bonds,  and 


cash,  which  at  his  death  was  actually  in 
New  York,  tbe  place  of  his  domicile.  He  left 
several  collateral  heirs,  among  them  a  sister, 
this  intestate,  whose  residence  was  in  Belie- 
fonte.  Center  county.  Pa.  There  descended 
to  her  at  her  brother's  death  one-third  of 
his  estate,  the  net  value  of  her  share  being 
¥108,244.47.  Two  weeks  after  bis  death, 
before  any  part  of  this  had  come  into  her  ac- 
ttul  possession,  she  on  February  IS,  1902, 
j  died  intestate,  unmarried,  and  without  issue. 
i  The  question  under  the  case  stated  is  wbetb- 
;  er  tbe  slater's  share  of  her  brother's  estate^ 
I  lUs  estate  having  been  administered  In  New 
i  York,  is  subject  to  tbe  collateral  inheritance 
tax  imposed  by  tbe  laws  of  Pennsylvania. 
Our  act  of  May  6,  18S7  (P.  L.  p.  79),  enacts: 
"That  all  estates,  real,  personal  and  mixed 
of  every  kind  whatsoever  •  •  •  and  all 
estates  situate  in  another  state,  territory  or 
county,  when  tbe  persons  dying  seized  there- 
of shall  have  tbelr  domicile  within  this  com- 
monwealth •  •  •  are  hereby  made  sub- 
ject to  a  tax  of  five  dollars  on  every  hundred 
dollars  on  tbe  clear  value  of  such  estate." 
Tbe  moment  the  brother  died,  the  law  cast 
upon  the  sister  her  share  In  his  estate.  It 
is  wholly  immaterial  that  tbe  net  amount 
was  not  yet  fixed,  and  could  not  be  until 
the  final  settlement  of  tbe  administration  In 
New  York;  her  right  to  the  net  amount  was 
Irrevocably  fixed  by  bis  death.  This  is  the 
sum  of  all  tbe  authorities.  "An  heir  Is  one 
upon  whom  tbe  law  casts  an  estate  of  inher- 
itance Immediately  upon  the  death  of  the 
owner,  and  the  rights  of  heirs  are  considered 
as  arising  at  the  moment  of  tbe  death  of  the 
ancestor."  2  Blackstone,  201;  Williams  on 
Executors,  404.  It  Is  true,  at  common  law, 
the  word  "heir"  was  strictly  applicable  only 
to  one  who  succeeded  to  land;  yet  tbe  right 
of  possession  in  one  entitled  to  personalty,  de- 
volving upon  him  by  the  death  of  tbe  ances- 
tor, had  always  been'  held  to  vest  immediate- 
ly on  the  death  of  the  ancestor,  and  In  the 
case  of  personal  chattels,  the  right  draws  to 
it  the  possession.  As  is  said  by  Sharswbod, 
J.,  in  Norris's  Appeal,  64  Pa.  275:  "Con- 
structive possession  is  adjudged  to  be  in  blm 
in  whom  is  the  legal  and  rightful  title."  It 
is  conceded  that  tbe  legal  and  rightful  title 
to  her  share  was  in  Marlon  L.  Milllken  in 
Pennsylvania  from  the  moment  her  brother 
died  in  New  York.  His  socuritlos  were  there 
deposited  in  a  trust  company.  They  were 
not  in  his  physical  possession;  could  not 
well  have  been.  His  right  to  custody  over 
them,  to  the  extent  of  her  share,  nominally 
passed  at  once  to  her  on  bis  death,  subject 
only  to  tbe  Incident  of  administration  in  New 
York.  Her  share  from  that  moment  was  a 
subject  of  bargain,  sale,  or  transfer  by  her 
in  Pennsylvania,  subject  only  to  her  share 
of  the  expenses  of  administration  in  New 
York.  For  two  weeks,  then,  she  was  not 
only  in  full  constructive  possession,  she  was 
to  a  degree  in  actual  possession;  that  is,  she 
could  exercise  every  right  of  an  owner  in  ao> 
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tual  possession  except  that  of  determining 
the  amount  of  charges  for  administration; 
she  was  the  absolute  uncontrolled  owner, 
subject  to  a  trifling  Hen.  Whatever  may  be 
the  rule  as  to  taxation  of  the  personal  estate 
of  nonresidents,  or  as  to  the  taxation  of  land 
outside  the  state,  or  of  the  taxation  of  per- 
sonal property  where  there  Is  no  immediate 
right  of  possession,  the  tax  here  was  imposed 
upon  the  property  of  a  resident,  the  property 
which  was  Immediately  in  her  constructive 
possession,  and  so  remained  until  her  death, 
and  therefore  Is  clearly  subject  to  the  collat- 
eral inheritance  tax  imposed  by  our  act  of 
1887.  So  the  learned  Judge  of  the  court  be- 
low rightly  decided. 

AH  the  assignments  of  error  are  overruled, 
and  the  Judgment  Is  afllrmed. 

(206  Fa.  IM) 

KOSSOUP  V.  KNARK  et  al. 

(Supreme  Court  of  Pennsylvania.    May  11, 
.  1903.) 

FALSE    IMPRISONMENT— LIABILITY    OF 
BURQBSS. 

1.  Where,  without  complaint  on  oath,  and 
not  on  view,  a  burgess  issues  a  warrant  for  the 
an-est  of  another  for  violating  a  borough  or- 
dinance, he  is  liable  for  nominal  damages,  at 
least,  for  the  consequent  arrest  and  Imprison- 
ment of  the  accused. 

Appeal  from  Ck>urt  of  (Common  Pleas, 
Clearfield  County. 

Action  by  Joseph  Kosaouf  against  Henry 
S.  Enarr  and  G^eorge  W.  HiUiard  to  recover 
for  false  imprisonment.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Reversed. 

Argued  before  DEAN,  FELL,  BROWN, 
MESTREZAT,  and  POTTER,  JJ. 

Singleton  Bell,  for  appellant  A.  L.  Cole, 
for  appellees. 

MESTREZAT,  J,  There  is  but  a  single 
question  In  this  case,  and  that  is  whether  the 
learned  trial  Judge  erred  in  directing  a  ver- 
dict in  favor  of  the  defendant  Enarr.  It  Is 
conceded  that  the  evidence  established  no 
liability  against  Hllliard,  the  other  defendant, 
and  that  the  court  below  was  right  in  direct- 
ing a  verdict  for  him.  In  July,  1899,  Enarr 
was  the  burgess,  and  Hllliard  the  chief  of  po- 
lice, of  the  borough  of  Du  Bois,  In  Clearfield 
county.  Eossouf,  the  plaintiff,  contrary  to 
the  provisions  of  an  ordinance,  began  the 
erection  of  a  cased  brlcj:  building  In  the  bor- 
ough. After  some  progress  had  been  made, 
the  burgess,  on  the  evening  of  July  20,  1899, 
told  Eossouf  that  the  work  must  cease,  and 
the  building  must  be  torn  down,  which  the 

fl.  S«e  FklM  Imprisonment,  vol.  tS,  Cent.  Dig. 
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latter  agreed  should  be  done.  The  next  day 
the  burgess  was  absent  from  the  borough, 
and  on  bis  return  In  the  evening  he  was 
Informed  that  Eossouf,  notwithstanding  bis 
promise,  was  proceeding  with  the  erection  of 
the  building.  He  thereupon,  and  without 
any  information  having  been  made,  issued  a 
warrant  for  the  arrest  of  Eossouf,  and  de- 
livered it  to  Hllliard,  the  policeman,  who  ar- 
rested Eossouf,  and  took  him  before  the  bur- 
gess about  10  o'clock  of  that  evening.  The 
burgess,  without  a  hearing  or  trial,  fined  him 
$100,  the  amount  fixed  by  the  ordinance  for 
its  violation,  and  in  default  of  payment  com- 
mitted him  to.  the  borough  lockup,  where  he 
remalded  until  11  o'clock  the  following 
morning,  when  he  was  released.  These  facti 
are  not  controverted,  and  -they  clearly  show 
a  case  of  false  Imprisonment.  The  warrant 
was  Issued  in  violation  of  the  constitutional 
provision  that  "no  warrant  •  •  *  to  seise 
any  person  •  •  •  shall  issue  •  •  • 
without  probable  cause,  supported  by  oath  or 
affirmation,  subscribed  to  by  the  affiant" 
It  was  also  in  direct  oonfflct  with  the  provi- 
sions of  Act  June  4,  1887  (P.  L.  121),  which 
provides  the  mode  of  procedure  for  the  col- 
lection of  fines  and  penalties  imposed  in 
pursuance  of  borough  ordinances.  It  is 
there  enacted  that  actions  for  fines  or  penal- 
ties may  be  commenced  by  warrant  or  sum- 
mons before  the  burgess  or  a  Justice  of  the 
peace,  but  it  is  provided  tliat  "no  warrant 
shall  issue  except  upon  complaint,  on  oath 
or  affirmation,  specifying  the  ordinance  for 
the  violation  of  which  the  same  is  issued." 
The  right  to  arrest  for  the  commission  of  a 
felony  wlthont  information  or  warrant  does 
not  arise  here.  Nor  was  the  plaintiff  arrest- 
ed on  view,  and  hence  the  subsequent  provi- 
sion of  the  statute  relative  thereto  has  no 
bearing  on  the  case.  There  can,  therefore, 
be  no  question  that  the  arrest  was  illegal, 
and  without  authority  of  law,  and  made  the- 
burgess  liable  to  an  action  for  false  impris- 
onment 

The  right  to  maintain  the  action  against 
Enarr  having  been  established,  the  plain- 
tiff was  entitled  to  at  least  nominal  dam- 
ages. The  question  of  damages  as  against 
the  single  defendant  was  not  raised  or  dis- 
cussed on  the  trial  of  the  cause,  and  need 
not  be  here.  It  Is  sufficient  to  say  that  the 
motives  of  the  defendant  (probable  cause  and 
malice)  may  be  shown  in  aggravation  or  miti- 
gation of  damages. 

Hllliard,  the  policeman,  can  be  ellmimited 
from  the'  case  by  a  discontinuance  or  volun- 
tary nonsuit,  and  the  trial  of  the  cause  may 
then  be  proceeded  with  between  the  plaintiff 
and  Enarr,  the  burgess,  as  defendant 

The  Judgment  is  reversed,  with  a  venire 
facias  de  novo. 
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CONSHOHOCKBN  BOROTJGH  t.  CON- 
SHOHOCKBN RY.  CO.  et  8L 
(Snprone  Court  of  PennsylTania.     May  11« 
1903.) 

TRACTION     COMPANY— LBASB    OF    STHBBT 

RAUiWAT-RIOHTS  ACQVIRBI>-IN- 

JUNCTION— LACHBS. 

1.  A  traction  company  which  leases  the  road 
of  a  street  railway  company  which  has  the  con- 
sent of  the  city  to  use  its  sb^ets  succeeds  to  the 
right  to  such  use. 

2.  A  street  railway  company  obtained  the 
right  to  use  the  streets  of  a  borough  under  an 
agreement  to  use  ^uard  wires  over  the  trolley 
wire.  This  condition  was  not  enforced  for  a 
long  time,  when  the  borongh  filed  a  bill  to  re- 
strain the  operation  of  cars  in  the  streets.  Held, 
that  a  bill  filed  after  some  years,  and  without 
previous  formal  demand  to  enjoin  the  use  of  said 
streets  because  the  guard  wires  had  not  been 
pat  up,  would  be  dismissed  if  within  a  reason- 
able time  the  railway  company  put  up  the 
wiree. 

Appe&I  from  Oonrt  of  Common  Pleas, 
Montgomery  County. 

Bill  by  the  borough  of  Conabobocken  against 
the  Oonshohocken  Railway  Company  and  oth- 
ers. From  a  decree  dismissing  the  bill,  plain- 
tiff appeals.    Affirmed. 

The  route  of  the  defendant  companies  can 
best  be  understood  by  tbe  following  plan: 
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Tbe  following  opinion  of  Swarts,  P.  J„ 
was  filed  in  the  lower  cotnrt. 

"The  borough  of  Conshohocken  contends 
that  tbe  defendant  companies  cannot  legally 
operate  any  cars  within  the  borough  limits 
until  guard  wires  are  put  up  as  provided  in 
the  borough  ordinance  of  January  10,  1894. 
And  tbe  borongb  farther  contends  that  tbe 


Roxborougb,  Chestnut  Hill  &  Norrlstown 
Railway  operates  its  cars  upon  the  streets 
of  the  borough  without  having  first  obtained 
the  municipal  consent  to  do  so,  and  that  such 
operation  without  consent  Is  unlawfuL 

"Findings  of  Facts. 

"(1)  The  Conshohocken  Railway  Company, 
one  of  tbe  defendants,  was  incorporated  un- 
der the  act  of  May  14,  1889  (P.  L.  211), 
to  construct  and  operate  a  street  passenger 
railway  from  Conshohocken  and  over  town- 
ship roads  In  Plymouth  township  to  the  bor- 
ough of  Norrlstown. 

"(2)  The  Conshohocken  Company  obtained 
the  consent  of  the  municipal  and  township 
authorities,  constructed  its  roadway,  and 
operated  Its  cars  in  the  borough  of  Consho- 
hocken and  township  of  Plymouth.  The 
ordinance  -  of  the  borough  of  Conshohocken 
granting  the  consent,  provided  that  the  fare 
for  a  continuous  ride  within  the  borough 
limits  should  not  be  more  than  five  cents. 
The  ordinance  further  provided  that  two 
guard  wires  be  placed  above  said  trolley 
wires  to  protect  the  same  from  other  falling 
wires.' 

"(S)  The  Schuylkill  Valley  Traction  Com- 
pany was  incorporated  under  the  act  of  as- 
sembly of  March  22,  1887  (P.  L.  8).  This 
company  leased  the  line  of  the  Conshohocken 
Railway.  It  also  leased  other  lines,  and  is 
operating  a  general  system  of  passenger 
railways  extending  through  Norrlstown, 
Bridgeport,  and  Collegeville. 

"(4)  The  Conshohocken  Company  construct- 
ed its  line  on  Fayette  street  from  tbe  bor- 
ough limits  on  the  east  to  Marble  street  on 
the  west  It  also  laid  its  tracks  from  Fay- 
ette street  southward  on  Hector  street  to 
Walnut  street.  Hector  street  Is  two  squares 
^ast  of  Marble  street  In  addition  to  this 
construction  within  tbe  borongb  of  Consho- 
hocken, a  continuous'  line  was  built  in  Ply- 
mouth township  from  the  borough  limits 
eastward  to  Harmanville,  and  thence  north- 
ward to  Norrlstown. 

"(6)  The  Roxborough,  Chestnut  Hill  & 
Norrlstown  Oompany  constructed  a  continu- 
ous line  from  Chestnut  Hill  to  Norrlstown, 
passing  through  tbe  village  of  Plymouth 
Meeting.  This  company  also  built  an  ex- 
tension from  Plymouth  Meeting  to  Harman- 
ville, thereby  connecting  with  tbe  Consho- 
hocken Railway.  By  this  connection  the 
borongh  of  Conshohocken  has  a  continuous 
railway  line  to  Chestnut  Hill,  as  well  as  to 
Norrlstown,  the  two  routes  diverging  at  Har- 
manville. 

"(6)  An  agreement  was  made  between  the 
Roxborough,  Chestnut  Hill  &  Norrlstown 
Company  and  the  Schuylkill  Valley  Traction 
Oompany,  whereby  the  former  was  to  sup- 
ply cars  and  men  to  run  from  Plymouth 
Meeting  to  Conshohocken.  This  contract 
provided:  'While  said  cars  are  upon  the 
tra<iks  of  tiie  Scbtiylklll  Vall^  Xraction  Oom- 
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pany  tteyond  Harmanyllle,  and  in  cetu^ 
tbereto,  they  shall  In  all  respects  be  subject 
to  ,tbe  management  of  the  traction  company, 
an.i}  the  men  subject  to  its  rules  and  discip- 
line.' The  receipts  on  these  cars  were  to  be 
applied  to  the  payment  of  the  motormen  and 
conductors  on  tbe  cars  and  to  the  payment 
of  one-half  the  interest  charges  on  the  orig- 
inal cost  of  constructing  the  extension  from 
Plymouth  Meeting  to  Harmanville,  and  the 
balance  was  then  to  be  equally  divided  be- 
tween the  two  parties  to  the  contract 

"(7)  Under  tbe  agreement  Just  cited  the 
cars  of  tbe  Boxborough,  Chestnut  Hill  & 
Korristown  Company  run  over  and  upon  the 
tracks  of  the  Conshohocken  Railway  from 
HarmanvlUe  to  Marble  street,  In  Oonsbo- 
bocken;  tbat  1b,  they  run  tbe  whole  length 
of  Fayette  street,  but  do  not  go  up  and 
down  Hector  street,  nor  do  they  run  to  Nor^ 
rifitown.  They  rmi  direct  to  Plymouth  Meet- 
ing. The  traction  company  still  rnns  its  cars 
from  Walnut  and  Hector  streets  to  Norris- 
town,  but  runs  no  cars  from  Marble  street  to 
Hector  street  on  Fayette,  except  so  far  as 
the  Boxborough  cars  are  under  Ita  control 
and  management  On  cars  nmnlng  to  Nor- 
ristown  the  fare  Is  five  cents,  or  six  tick- 
ets are  sold  for  twenty-flve  cents.  On  tbe 
cars  running  to  Plymouth  Meeting  there  la  a 
straight  five-cent  fare.  No  tickets  are  sold 
or  accepted.  Any  car  will  take  a  passenger 
over  Its  entire  route  within  the  borough  lim- 
its for  a  single  fare  of  five  cents.  In  fact, 
one  fare  will  carry  the  passenger  from  the 
foot  of  Fayette  street  to  Plymouth  Meeting, 
or  from  Hector  and  Walnut  streets  to  the 
Pennsylvania  Railroad  beyond  Harmanville. 
A  person  desiring  to  go  to  Norristown  from 
the  comer  of  Fayette  and  Marble  streets  can 
take  a  car  at  tbat  point  .ride  to  Harman- 
ville, change  cars,  and  pay  an  extra  fare  to 
the  Pennsylvania  Railroad,  or  by  walking  tbe 
distance  of  two  squares  he  can  take  a  car 
at  Hector  street  and  ride  to  the  Pennsyl- 
vania Ballroad  for  a  single  fare. 

"(8)  The  Roxborough,  Chestnut  Hill  &  Nor-' 
ristown  Ballway  has  no  municipal  consent 
from  the  borough  of  Conshohocken  to  con- 
struct or  operate  a  street  railway  within  tbe 
borough  limits.  Tbe  same  is  true  of  the 
Schuylkill  Valley  Traction  Company,  ejccept 
BO  far  as  the  consent  to  the  ConE»bobocken 
Bailway  Company  inures  to  Its  lessee. 

"(9)  The  Conshohocken  Railway  Company 
ratified. tbe  agreement  made  between. tbe 
Schuylkill  Valley  Traction  Company  and  the 
Boxborough  Company  recited  in  finding  No.  Q. 

"(10)  Neither  the  Conshohocken  Railway 
Company  nor  its  lessee,  the  Schuylkill  Valley 
Traction  Company,  put  up  guard  wires  as 
stipulated  in  the  borough  ordinance  of  Jan- 
uary 10,  1894.  These  defendants  express 
their  willingness  to  put  such  guard  wires  in 
place.  The  plaintUZ  was  not  solicitous  about 
these  wires.  The  road  was  in  operation  for 
some  yean,  and  no  formal  demand  was  made 


upon  the  defendants  prior  to  tbe  present  con- 
troversy and  the  filing  of-  this  bill. 

"Conclustons  of  Law. 

"(1)  Cruard  wires  must  be  put  In  place  as 
provided  by  the  ordinance  of  January  10, 
1894.  A  reasonable  time  for  their  erection 
must  be  given.  Unless  they  are  put  In  place 
within  forty-five  days  from  this  date,  the 
piaintlfC  Is  entitled  to  an  injunction  restrain- 
ing tbe  operations  of  the  defendants. 

"(2)  The  Sauylklll  Valley  Traction  Com- 
pany did  not  enter  upon  any  streets  or  high- 
ways in  tbe  borough  of  Conshohocken  for  the 
purpose  of  constructing  a  street  railway.  It 
Is  the  lessee  of  the  Conshohocken  Bailway, 
and  operates,  as  a  part  of  its  system,  the 
road  constructed  by  tbe  Conshohocken  Com- 
pany. As  the  lessee  of  the  latter  company. 
It  may  operate  the  railway  without  any  In- 
dependent municipal  consent  The  ordinance 
of  January  10,  1894,  contains  the  mtmiclpal 
consent  tor  all  that  was  done  by  the  Consho- 
hocken Company  and  its  lessee. 

"(3)  The  Roxborough,  Chestnut  HIH  ft  Nor- 
ristown Railway  Company  did  not  construct 
a  street  passenger  railway  in  Constaobocken, 
nor  is  the  company  operating  a  railway  with- 
in the  borough  limits. 

"(4)  The  Conshohocken  Company,  by  Its 
lessee,  is  using  every  portl<m  of  the  tracks 
located  within  the  borough,  and  tbe  right  to 
use  such  tracks  is  not  forfeited  by  any  aban- 
donment Tbe  company  has  fully  complied 
with  the  ordinance  ^vlng.the  mimicipal  con- 
sent, except  as  to  the  erection  of  guard  wires. 

"(5)  The  bill  must  be  dismissed  if  the  de- 
fendants will  put  in  place  the  guard  wires 
within  the  time  above  specified;  otbemise  an 
injunction  will  be  awarded. 

"Reasons  In  Support  of  Our  Findings  and 
ConclnsIouB. 

"That  the  failure  to  put  up  guard  wires 
was  not  a  matter  of  serious  moment  to  the 
town  council  is  evidenced  by  the  long  delay 
without  any  action  oo  the  part  of  the  council 
to  enforce  this  part  of  the  ordinance  giving 
the  consent  to  the  Conshohodcen  Company. 
The  testimony  of  M?.  Murphy,  a  member  of 
town  council;  indicates  -that  tlie  bill  in  equity 
was  not  filed  to  compel  the  construction  of 
the  guard  wires.  We  think,  therefore,  tliat 
a  reasonable  time  should  be  allowed  to  put 
up  these  wires  befdre  an  Injunction  Is 
awarded.  • 

"The  extension  dowa  Hector  street  to  Wal- 
nut was  built  by  the  Conshohocken  Railway, 
and  not  by  the  Schuylkill  Valley  Traction 
Company.  The  allegation  in  the  sixth  para- 
graph of  the  plaintUTs  bill  to  the  contrary  la 
Jiot  sustained  by  any  evidence. 

"That  tbe  Conshohocken  Railway  bad  the 
power  to  lease  its  road  to  the  Schuylkill  Val- 
ley Traction  Company  is  clearly  established. 
Pinkerton  t.  Pennsylvania  Traction  Co.,  198 
Pa.  229.  44  AtL  284.    V^en  the  borough  of 
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Gonsbohocken  gave  Its  consent  to  the  Con- 
ahohocken  Hallway,  the  latter  received  the 
privilege  to  build  and  operate  a  passenger 
milway  In  Conshobocken,  and  to  exercise  all 
the  rights  and  powers  of  a  street  railway. 
The  borough  could  not  abridge  these  powers 
without  the  consent  of  the  railway  company. 
One  of  these  powers  was  the  right  to  lease 
its  road  to  a  traction  company.  The  borough 
may  not  destroy  this  leasing  power  by  de- 
manding a  new  contract  from  the  lessee. 
When  the  traction  company  leased  the  Gon- 
sbohocken road,  it  succeeded  to  all  the  rights 
the  latter  held  against  the  borougb. 

"It  is  claimed  that  the  Schuylkill  Valley 
Traction  Company's  lease  with  the  Consho- 
bocken Company  is  not  valid,  because  the 
lines  of  the  latter  company  are  not  confined 
to  streets,  but  occupy  township  roads;  that 
traction  companies  may  not  lease  passenger 
railway  companies 'whose  lines  are  on  town- 
ship roads.  Act  May  IS,  1895  (P.  L.  G3).  It 
is  provided,  however,  by  another  act  of  as- 
sembly passed  the  same  day  (P.  L.  p.  65), 
that  a  traction  company  controlling  other 
lines  may  operate  as  a  general  system '  so 
ninch  of  said  different  lines  as  occupy  streets. 
\Vhatever  the  rtghts  of  the  Schuylkill  Valley 
Company  m&y  be  on  the  public  roads  in 
Plymouth  township,  we  think  tt  is  clear  that 
the  company,  under  Its  lease  -with  the  Oon- 
Rhohocken  Company,  may  operate  the  Con- 
shohock«i  lines  so  far  as  they  are  within  the 
borough  limits. 

"The  Roxborougb,  Chestnut  Hill  &  Norris- 
town  Company,  under  its  agreement  with  the 
Schnylkill  Valley  Traction  Company,  is  not 
opcBtlng  its  cars  within  the  borough  of  Con- 
sh  /bodcen.  The  undisputed  evidence  is  that 
the  cars  are  under  the  control  and  manage- 
moTit  of  the  tractton  company,  and  they  run 
on  the  traction  company's  line.  The  name  of 
tb'«  car  is  Immaterial  so  long. as  the  fact  re- 
mains that  It  is  operated  by  the  traction  com-> 
pany.  The  traffic  arrangement  does  not  prove 
that  the  Boxborough  Company  operates  a 
road  to  Conshobocken  borough.  A  Reading 
.  Railway  ear  may  be  carried  over  the  lines 
of  the  Pennsylvania  Railroad,  but  in  such 
passage  It  is  not  operated  by  the  Reading 
Company. 

"And  now,  December  2.3,  1001,  the  bill  will 
be  dismissed  if  the  Conshobocken  Railway 
or  its  lessee  will  within  forty-flve  days  from 
the  notice  of  the  Sling  of  this  opinion  erect 
the  guard  wires  provided  for  In  the  ordinance 
of  January  10,  1804;  otherwise  an  injunction 
will  be  awarded  as  prayed  for  in  the  first 
prayer  of  the  bill." 

Argued  before  MITCHEIX,  DEAN,  MK8-, 
TREZAT,  BROWN,  and  POTTER,  J  J. 

William  F.  Meyers,  for  appellant.  N.  H. 
Larzelere  and  H.  M.  Brownback,  for  appei- 

PER  CURIAM.  This  decree  Is  affirmed  on 
the  opinion  of  the  learned  Judge  below. 


OM  Pa.  141) 

BliAXJVELT  T.  DBLAWARB,  Li.  &  W.  B. 

CO. 

(Supreme  Court  of  Pennsylvania.    May  11, 

1903.) 

aXILROADS— ACCIDKNT   AT   CROSSING— OTHD 
CARE— PRESUMPTIONS— WRONG- 
FUL DEATH— BVIDBNCB. 

1.  The  evidence  of  plaintiff  in  an  action  to 
recover  for  death  of  intestate  killed  at  a  grade 
crossing  tending  to  show  that  the  night  was  so 
dark  that  the  engine  ruDning  backwards  could 
not  be  seen,  that  the  signals  conld  not  be  seen, 
and  that  it  carried  no  light,  and  could  not  be 
heard  by  one  on  the  crossing,  raised  the  pre- 
sumption that  the  deceased  did  his  duty  by  stop- 
ping, looking,  and  listening  before  crossing. 

2.  In  an  action  by  a  mother  for  wrongful 
death,  where  the  relation  between  pbilntifl 
and  deceased  Is  shown,  plaintiff  may  also  show 
any  pecuoiary  loss  suffered  by  the  death  of  her 
■un. 

8.  Where  the  data  on  whidi  certain  general 
computations  were  based  were  in  evidence,  the 
exclusion  of  the  computations  made  by  a  wit- 
ness were  proper. 

4,  Where  a  witness  has  testified  In  general  as 
to  matters  material  to  the  issue,  he  was  prop- 
erly cross-examined  in  regard  thereto. 

Appeal  from  Court  of  Common  Pleaa,  Sw- 
quehanna  County. 

Action  by  Palmira  Blanvelt  asalnst  the 
Delaware,  Lackawanna  &  Western  Raibwad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

At  the  trial  it  appeared  that  the  deceased 
was  a  man  30  years  old,  and  that  he  lived 
with  his  mother,  and  helped  to  support  her. 
The  statement  of  claim  stated  the  relation- 
ship between  the  parties.  When  the  plain- 
tiff was  on  the  stand  the  following  offer  was 
made:  "Mr.  Sherwood:  We  offer  to  prove, 
as  to  this  branch  of  the  case,  the  services 
which  the  son  performed  for  bis  mother 
at  the  time  he  was  living  there  with  her  and 
up  to  the  time  of  his  death,  and  the  different 
characters  of  the  services,  for  the  purpose  of 
showing  the  amonnt  of  damages  she  has 
sustained  by  his  death.  Mr.  Warren:  We  ob- 
ject to  it  as  incompetent.  (Objection  over- 
ruled. Defendant  excepts.  Bill  sealed  for 
defendant.)  A.  Why,  he  done  everything; 
cutting  wood  and  working  around  and  help- 
ing me  around  the  house,  and  everything 
that  he  could  do:  going  after  the  cow  and 
feeding  hogs;  and  eva7thing,  when  he  was 
around  the  house,  and  taking  care  of  the 
girl  that  is  sick."  A  witness  of  the  defend- 
ant was  asked  as  follows:  "Q.  If  a  train- 
were  going  twenty  miles  an  hour,  what  would 
be  the  number  of  seconds  that  it  would  re- 
quire to  pass  over  the  space  from  the  whis- 
tling post  at  the  south  to  this  crossing? 
(Objected,  as  a  matter  of  mere  computation.) 
The  Oonrt:  It  seems  to  me  that  is  a  ques- 
tion of  mere  computation.  (Objection  sna- 
talned.  Defendant  excepts.  Bill  sealed  for 
descendant.)  Q.  Please  tell  us  at  what  rate 
of  speed— that  is,  how  many  feet  per  second 
—a  train  would  go  on  the  track  at  the  rate 
of  twenty  miles  per  hoar,  and  also  at  the 
rate  of  twenty-five  .miles  per  boor.    (Objected 
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to  the  same  as  before.  Objection  sustained. 
Defendant  excepts.  Bill  sealed  for  defend- 
ant.)" Orland  Taylor  was  asked  as  follows: 
"Q.  Did  you  have  any  conversation  with  him 
[Miller,  the  engineer]  in  which  he  said  that 
the  chimney  of  this  light  was  smoked  up, 
and  that  he  went  out  and  wiped  It  off?  Mr. 
Warren:  We  object  that  this  is  not  a  con- 
tradiction on  material  point,  nor  as  to  the 
time  of  the  accident,  and  that  it  is  incom- 
petent and  immaterial.  (Objection  overrul- 
ed. Defendant  excepts.  Bill  sealed  for  de- 
fendant.)" 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  and  MESTREZAT,  JJ. 

Everett  Warren,  Warren  &  £Lnapp,  and  A. 
H.  McOoUum,  for  appellant  Paul  J.  Sher- 
wood and  Ralph  B.  Little,  for  appellee. 

MESTREZAT,  J.  This  case  was  moat 
carefully  and  patiently  tried  by  the  learned 
Judge  of  the  court  t)elow.  It  was  submitted 
to  the  Jury  in  a  charge  impartial,  exception- 
ally clear,  and  exhaustive.  The  negligence  of 
the  defendant  company  and  that  of  the  de- 
ceased were  the  questions  presented  for  the 
consideration  of  the  Jury,  and  were  deter- 
mined in  favor  of  the  plaintiff.  The  defend- 
ant filed  29  reasons  for  a  new  trial,  all  of 
which  were  carefully  considered,  and  dis- 
missed by  the  learned  trial  Judge  in  an  opin- 
ion which  fully  vindicates  his  conclusions. 
We  now  have  this  appeal,  in  which  the  learn- 
ed counsel  for  the  appellant  company  asks 
us  to  review  practically  the  same  questions 
determined  against  it  on  the  motion  for  a 
new  trial.  Notwithstanding  the  29  assign- 
ments of  error,  and  the  exhaustive  argument 
in  support  of  them,  we  are  not  convinced 
that  the  court  below  committed  any  reversi- 
ble error  in  the  trial  of  the  cause. 

The  principal  complaint  of  the  defendant 
company  is  that  the  court  erred  in  not  af- 
firming its  first  point  that  "upon  the  whole 
case  the  verdict  must  be  for  the  defendant." 
Binding  instructions  in  favor  of  the  defend- 
ant would  have  been  manifest  error  imder 
the  testimony  in  the  case.  John  Blauvelt, 
the  deceased,  and  his  companion,  each  riding 
a  horse,  were  struck  and  killed  by  a  light  pas- 
senger engine  with  tender,  running  backward 
on  a  descending  grade,  aboxA  10:30  o'clock  of 
a  very  dark  night,  at  a  public  crossing  in  the 
borough  of  La  Plume,  In  Susquehanna  coun- 
ty. No  witness  saw  the  men  as  they  ap- 
proached the  crossing  or  at  the  time  they  met 
their  death.  The  plaintiff  contended  and  in- 
troduced evidence  on  the  trial  to  show  that 
the  night  was  so  dark  that  the  engine  ap- 
proaching the  crossing  could  not  be  seen; 
that  it  giive  no  warning  by  whistle  or  bell  of 
its  approach;  that  it  carried  no  lights  that 
could  be  seen  by  a  person  approaching  the 
crossing;  and  that  it  ran  so  noiselessly  that 
tt  could  not  be  heard  by  any  one  on  the  high- 
way as  he  came  to  the  crossing.  The  defend- 
ant company  claims  tliat  the  evidence  in  sup- 


port of  these  negligent  acts  was  of  a  negative 
character,  and  "of  little  or  no  probative  ef- 
fect," and  should  have  been  withdrawn  from 
the  Jury.  But  this  is  clearly  erroneous.  An 
examination  of  the  evidence  satisfies  us  that 
it  was  ample,  If  believed,  to  sustain  the 
plaintiff's  contention,  and  hence  it  was  the 
duty  of  the  court  below  to  submit  it  to  the 
Jury. 

It  is  very  strenuously  urged  by  the  appel- 
lant that  Blauvelt's  death  was  caused  by  his 
own  negligence.  It  is  conceded  that,  in  the 
absence  of  any  evidence  showing  the  con- 
trary, the  presumption  is  that  he  did  do  his 
duty  as  he  approached  the  crossing  by  stop- 
ping, looking,  and  listening.  But  it  is  con- 
tended that  the  circumstances  'and  facts  at- 
tending the  collision,  as  disclosed  by  the  evi- 
dence, clearly  rebut  the  presumption  that  be 
did  exercise  proper  care  on  the  occasion,  and 
that  they  show  that  by  reason  of  intoxica- 
tion, or  some  other  cause,  he  disregarded  or 
neglected  the  duty  required  of  htm,  and  there- 
by caused  the  collision  which  resulted  in  his 
death.  It  Is  claimed  by  the  appellant  that 
the  road  which  Blauvelt  traveled  ran  parallel 
with  and  near  the  defendant  company's  rail- 
road, and  that  after  be  left  It  and  turned  to 
cross  the  tracks  of  the  railroad  his  view  in 
the  direction  tn  which  the  engine  was  coming 
was  unobstruoted  for  a  long  distance.  It  is 
also  claimed  that  there  were  several  lights  on 
the  engine  and  tender,  which  he  could  have 
seen,  and  presumably  did  see,  if  he  looked. 
In  addition  to  these  alleged  facts,  which  it 
is  claimed  were  sufficient  warning  to  Blau- 
velt of  the  approach  of  the  engine,  it  is  fur- 
ther urged  that,  liad  he  exercised  his  sense  of 
hearing,  as  he  was  required  to  do,  he  must 
necessarily  have  heard  the  noise  of  the  loco- 
motive as  it  neared  the  crossing.  These  mat- 
ters, it  is  argued,  conclusively  rebut  the  pre- 
sumption that  Blauvelt  performed  bis  &atj 
to  stop,  look,  and  listen  as  he  approached  the 
crossing.  The  difficulty  with  this  contention 
is,  however,  that  the  plaintiff  denies  the  ex- 
istence of  the  alleged  facts  set  up  by  the  de- 
fendant company  in  support  of  its  position. 
The  evidence  on  the  part  of  the  plaintiff 
tends  to  show  that  there  were  no  gates  or 
guards  at  the  place  of  the  accident,  that  the 
engine  approached  the  crossing  noiselessly, 
and  without  any  lights  on  It  or  the  tender 
that  could  be  seen  a  sufficient  distance  to 
warn  the  deceased  of  its  approach  to  the 
crossing.  If  these  allegations  were  true— 
and  the  Jury  must  have  so  found— there  was 
nothing  In  the  case  to  overcome  the  presump- 
tion that  Blauvelt  was  in  the  exercise  of  dne 
care  at  the  time  he  was  killed.  Like  the  de- 
fendant's negligence,  this  was  a  question  for 
the  Jury  under  the  evidence,  and  was  sub- 
mitted with  proper  instructions  by  the  trial 
Judge. 

It  was  not  error  to  permit  the  plaintift;  who 
was  the  mother  of  the  deceased,  to  show 
what  loss  pecuniarily  she  had  sustained  in 
the  death  of  her  son.    This  was  the  effect  of 
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the  teetlmony  offered  for  the  purpose,  and 
the  court  charged  that  that  -would  be  the 
measure  of  damages.  The  assignments  relat- 
ing to  the  exclusion  of  the  testimony  offered 
to  show  facts  ascertainable  by  mere  com- 
putation cannot  be  sustained.  The  data 
which  the  witness  had  on  which  the  computa- 
tions were  based  were  in  evidence,  and  the 
jury  could  make  the  calculations  as  well  as 
the  witness. 

Miller,  a  witness  for  the  defendant  com- 
pany, had  testified  In  chief  to  matters  mate- 
rial to  the  issue,  and  hence  bis  cross-examina- 
tion relative  thereto  was  proper.  It  was  also 
competent  for  the  plaintiff  to  contradict  his 
answers. 

We  have  not  deemed  it  necessary  to  consid- 
er the  numerous  assignments  of  error  seria- 
tim. We  are  relieved  from  doing  so  by  the 
full  discussion  of  the  case  by  the  trial  Judge 
in  his  charge  and  opinion  refusing  a  new 
trial.  As  correctly  stated  in  the  printed  brief 
of  the  learned  counsel  for  appellant,  "in  truth 
there  is  not  much  dispute  over  legal  prin- 
ciples." The  Jury  was  the  proper  tribunal 
to  determine  the  facts  of  the  case,  and  hav- 
ing done  80  under  proper  Instructions  and 
with  8u£Bclent  evidence  to  warrant  the  ver- 
dict, we  must  sustain  the  Judgment  entered 
by  the  court  below. 

The  Judgment  la  affirmed. 

(206  Pa.  152) 

IBVINB  V.  BLLIOTT  et  aL 

(Supreme  Court  of  Pennsylvania.    May  11, 

1903.) 

COMSPIRACT— WHBN  ACTION  LIBS— RBUGIOOB 

80CIETIE8-%]UIUSDICTI0N  OF  COURT. 

1.  An  action  will  not  lie  by  a  priest  of  the 
ProteEtant  Episcopal  Church  against  the  bishop 
of  his  diocese  and  a  memt>er  of  his  congregation 
for  trespass  for  .malicious  conspiracy,  on  evi- 
dence that  defendants  united  to  charge  the 
priest  with  violation  of  church  law  and  forgery, 
and  testified  to  sustain  the  same  in  an  ecclesias- 
tical court,  which  barred  the  plaintiff  from  the 
ministry,  though  the  acts  of  defendants  might  to 
some  extent  have  been  influenced  by  vindictive- 
nesa. 

2.  The  proceedings  of  ecclesiastical  courts  on 
matters  within  their  Jnrlsdiction  will  not  be 
reviewed  by  the  civil  courts. 

Appeal  from  Court  of  Common  Pleas,  Hunt- 
ingdon County. 

Action  by  I.  N.  W.  Irvine  against  Bmma 
D.  ElUott  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Argued  before  DEAN,  FELL,  BROWN, 
MESTREZAT,  and  POTTER,  JJ. 

Henry  Budd,  Harry  W.  Petrlkin,  and  Wil- 
liam H.  Woods,  for  appellant.  O.  M.  Clem- 
ent, H.  A.  Fuller,  H.  H.  Walte,  and  B.  A. 
Oribson,  for  appelleea 

PER  CURL\H.  This  appellant  and  plain- 
tiff in  the  court  below,  I.  N.  W.  Irvine,  was 
a  priest  of  the  Protestant  Episcopal  Church, 
and  in  April  of  1598  was  in  charge  of  St 

V  !.  See  Religloua  Societies,  voL  42,  Cent.  Dig.  {{ 
>S.1S7. 


John's  parish  of  Huntingdon,  Pa.  This  was  a 
very  old  establlabed  church  of  the  Episcopal 
denomination,  but  at  the  date  mentioned  uad 
become  somewhat  weak  nnmerically  and 
financially,  consequently,  under  the  church 
rules,  appellant  was  sent  there  first  as  a  mis- 
sionary, but  a  year  afterwards  he  resigned  as 
missionary,  and  thereupon  the  vestry  elected 
him  rector,  relinquishing  further  aid  as  a 
mission  church.  Whatever  may  have  been 
his  exact  status  under  the  ecclesiastical  law, 
his  real  relation  afterwards,  and  down  to 
shortly  before  the  institution  of  this  suit, 
was  that  of  rector  for  the  parish  of  St  John. 
The  defendant  Emma  D.  Elliott,  was  a  mem- 
ber of  that  congregation.  Her  husband  was 
not  a  member,  and  had  no  church  connection 
with  the  parish.  Ethelbert  Talbot  was  bish- 
op of  the  diocese  of  central  Pennsylvania  in 
which  St.  John's  pari^  was  situated,  and 
by  the  canons  of  the  church  had  supervision 
and  control  of  the  religious  affairs  of  the 
diocese,  and  was  the  ecclesiastical  superior 
of  Irvine.  At  the  end  of  proper  proceedings 
under  the  canon  law,  he  had  power  to  dis- 
cipline, remove,  or  even  excommunicate  the 
rector.  From  the  date  of  Irvine's  installa- 
tion as  rector,  there  arose  between  him  and 
Mrs.  Elliott  much  hostility,  which  was  the 
subject  of  considerable  correspondence  be- 
tween them  and  Bishop  Talbot  There  were 
charges  of  violation  of  church  law  made  by 
Irvine  against  Mrs.  Elliott  and  charges  by 
her  of  immorality  and  forgery  against  him. 
There  was  a  criminal  prosecution  against  Ir- 
vine for  forgery  In  connection  with  the  mat- 
ter, which  was  heard  in  the  criminal  court, 
and  the  Indictment  on  his  motion  quashed  on 
a  technical  objection.  It  Is  very  clear,  wheth- 
er Irvine  was  right  or  wrong,  that  the  bishop 
sided  with  Mrs.  Elliott  in  these  accusations. 
Finally,  the  trouble  culminated  in  an  eccle- 
siastical court  for  the  trial  of  Irvine  held 
January  25,  1900,  which,  after  a  full  hearing, 
rendered  Judgment  that  Irvine  had  been 
guilty  of  conduct  unbecoming  a  clerg^yman, 
and  that  be  should  be  degraded  and  debarred 
from  the  ministry,  and  Bishop  Talbot  impos- 
ed sentence  accordingly.  Irvine  then  brought 
trespass  against  the  Elliotts  and  the  bishop 
for  a  willful  and  malicious  conspiracy  to  in- 
jure him,  by  depriving  him  of  his  reputation 
and  the  right  to  exercise  his  calling  in  the 
ministry.  There  was  a  long  and  careful  trial 
In  the  court  below.  The  learned  Judge,  with 
the  utmost  patience,  beard  all  the  testimony 
which  by  very  liberal  mlings  had  any  bear- 
ing on  the  issue.  At  the  close,  being  of  the 
opinion  there  was  no  evidence  to  sustain  the 
claim  of  plaintiff,  he  peremptorily  instructed 
the  Jury  to  find  a  verdict  for  defendants. 

Plaintiff  brings  this  apiieal,,  assigning  many 
errors,  but  there  are  in  substance  only  two: 

(1)  That  defendants  conspired  to  have 
plaintiff  unlawfully  deposed  from  the  min- 
istry. (2)  That  they  conspired,  by  unlawful 
means,  to  injure  his  reputation  and  standing 
as  a  Christian  minister.    In  the  large  mass  of 
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testimony  addnced  the  conrt  could  find  notbr 
tng  to  sustain  either  charge,  nor  can  we.  Un- 
doubtedly, defendants  combined  to  prefer 
charges  against  Irrlne  In  th^  church  court, 
and  acted  In  concert  to  support  the  charges 
by  what  they  and  the  court  considered  evi- 
dence. This  was  not  unlawful,  although 
their  action  was  tinctured  with  TlndlcttTtt- 
nesB  In  some  particulars.  They  wanted  him 
deposed  from  the  ministry  because  they  pro- 
fessed to  believe  him  imflt  for  the  office,  and 
they  sustained  their  belief  by  proof  which 
convinced  the  court  That  they  also  hated 
him,  and  by  their  course  possibly  gratified 
less  worthy  motives  than  those  which  prompt 
a  true  Christian  to  action.  Is  of  no  moment, 
except  in  so  far  as  it  might  have  affected 
their  credibility  as  witnesses  before  the  court 
which  tried  him.  There  is  no  law  which  im- 
poses upon  a  common  pleas  Jury  the  duty  of 
passing  upon  the  competency  or  Impartiality 
of  a  church  court  That  court  believed  the 
evidence  against  Irvine;  therefore,  their 
judgment  even  if  not  approved  by  Irvine  and 
hla  friends,  and  even  though  not  impartial,  la 
not  unlawful  He  had  full  notice  of  the 
charges,  appeared,  and  was  heard.  The  pro- 
ceedings were  lawful,  and  pronounced  89  by 
a  lawful  court  This  court  as  we  have  said 
time  and  again,  is  not  a  conrt  of  review  of 
the  proceedings  of  ecclesiastical  courts.  Aa 
remarked  in  German  Reformed  Church  t. 
Com.,  8  Fa.  282:  "Civil  courts,  if  they  would 
be  so  unwise  as  to  attempt  to  supervise  the 
Judgments  of  church  courts  on  matters  wUch 
come  witiiln  their  Jurisdiction,  would  only 
Involve  then^elves  In  a  sea  of  uncertainty 
and  doubt,  which  do  anything  but  improve 
either  religlcm  or  good  morals."  Also  see 
McOlnnis  V.  Watson.  41  Pa.  9,  Stack  t. 
O'Hara.  8S  Pa.  218,  and  Tulgg  v.  Sheehan,  101 
Pa.  863. 

Nor  can  we  see  any  evidence  that  defend- 
ants conspired  by  unlawful  means  to  injure 
the  rector  in  his  reputation  and  standing. 
They  preferred  grave  charges,  supported  by 
evidence  tending  to  establish  them.  There  Is 
nothing  to  show  they  manufactured  evidence, 
committed  i>erjury,  or  suppressed  the  truth, 
to  bring  about  a  false  Judgment  It  Is  con- 
ceded that  the  members  of  the  court  were 
men  of  Integrity,  and  could  not  have  been  cor- 
rupted. They  may  have  been  too  creduloiis, 
may  have  been  mistaken,  as  appellant  argroes. 
If  so,  we  can  do  nothing  to  aid  him. 

All  the  assignments  of  error  are  overruled, 
and  the  Judgment  is  afOrmed. 


(206  Pa.  U6) 
GLENN  T.  PHILADELPHIA  &  W.  a 

TKAOTION  00. 

(Supreme  Ooort  of  Pennsylvania.   May  U,  . 

1903.) 

WrmSBS  —  CBOBS-BZAICINATION  —  EXTENT  — 

DISCRETION  OF  COURT— PERSONAL 

INJURIBB-DAHAOBS. 

1.  The    crosa-examination    of    a    witness    is 
largely  in  the  discretion  of  a  trial  coiut,  and 


will  not  be  reviewed  nnless  that  discr^Ion : 
been  abased. 

2.  Thtf  cross-examinatioa  of  a  witness  should 
be  limited  to  matters  In  regard  to  which  he  has 
testified  in  chief. 

3.  Where  a  witness  has  testified  as  to  part 
of  a  conTersation,  he  may  be  cross-examined  a» 
to  the  rest  of  tt 

4.  In  an  action  liy  a  woman  against  a  street 
railway  company  for  personal  injuries,  a  ph;^ 
cian,  who  examined  plaintiff  at  her  request,  tea- 
tified  for  defendant  that,  knowing  that  it  was 
for  the  purposes  of  the  trial,  he  concealed  ttona 
plaintiff  the  fact  that  he  was  the  physician  of 
the  company,  and  that  thereafter,  at  his  reqneit. 
plaintiff  culed  on  him,  and  he  told  her  be 
thoDght  he  could  get  something  for  iier  injnriea 
from  the  company.  HM,  that  it  was  proper  to 
ask  him  on  cross-examination  if  in  socin  conver- 
sation he  did  not  deny  to  plaintiff  tiiat  he  wu 
the  surgeon  of  the  company. 

5.  Where,  in  an  action  for  perscmal  injuries, 
^Intiff  testified  that  she  was  workli^;  for 
wages,  and  the  amonnt  thereof,  and  tliat  she 
was  obliged  to  lay  off  for  a  certain  ntunber  of 
weeks,  an  instruction  that  she  conld  recover  for 
such  wages  was  proper. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Julia  P.  Glenn  against  the  Phil- 
adelphia &  West  Chester  Traction  Company. 
Judgment  for  plaintllt,  and  defendant  ap- 
peals.   Affirmed. 

The  c«nrt  charged  In  part  as  follows:  Tba 
pain  and  sufCering  ought  to  be  considered, 
and  such  a  lump  sum  as  yon  think  would  be 
proper  for  the  amount  of  pain  and  suffering 
that  the  person  will  undergo  as  a  consequence 
of  the  injury  should  be  added  to  any  sum 
that  yoa  think  Is  direct  compensation  for 
money  paid  out  or  wages  lost  Verdict  for 
plaintiff  for  $4,700,  upon  which  Judgment  waa 
entered  for  $2,000;  all  above  that  amount 
having  been  remitted  by  plaintiff. 

Argued  before  MITCHELL,  FELL, 
BEOWN,  MESTBBZAT,  and  POTTEK,  JJ. 

S.  Davis  Page,  for  appellant  Lk  I*  Smtth. 
for  appellee. 

MESTEEZAT.  J.  It  Is  weU  aettied  la  tiiii 
state  that  the  cross-examination  of  a  wit- 
ness should  be  confined  to  matters  In  re- 
gard to  which  he  had  t>een  interrogated  In 
chief,  or  to  such  queations  as  may  tend  to 
show  his  bias,  interest  or  relation  to  the  party 
calling  him,  or  test  ms  knowledge,  integrity, 
and  accuracy  of  statement  A  party  should 
not  be  permitted  to  establish  his  claim  or.  to 
prove  his  defense  by  a  cross-examination  of 
the  witnesses  of  Iiis  opponent  Such  is  not 
'the  purpose  for  which  a  witness  is  cross- 
examined.  While  this  is  the  rule,  yet  the 
range  of  1  cross-examination  must  te  a 
very  great  extent  be  left  to  the  sound  dis- 
cretion of  the  trial  Judge,  and  unless  that 
discretion  has  been  plainly  abused,  to  the 
injury  of  the  party  complaining,  it  la  not 
ground  for  reversal.  Bohan  v.  Avoca  Bor- 
ough, 154  Pa.  404,  26  Ati.  604.  If  part  of  a 
conversation  be  given  la  chief,  the  rest  of 
it   may    be    elicited   on   cross-examinatton. 

T  (.  Sm  Domageii,  voL  U,  Cent  Dig.  |  m. 
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"West  Branch  Baiik  v.  Donaldson,  6  Pa.  179; 
StevesBon  t.  Hoy,  43  Pa.  191.  In  Markley 
V.  Swartzlander,  8  Watts  &  S.  172,  It  was 
Leld  (Sergeant  J.)  that  a  party  may  cross- 
examine  as  to  tbe  res  gest»  given  in  evi- 
dence, though  it  be  new  matter.  And  in 
Bank  t.  Fordyce,  9  Pa.  27B,  49  Am.  Rep. 
561,  Chief  Justice  Gibson  said  that  a  party 
is  entitled  td  bring  out  every  circnmstance 
relating  to  a  fact  which  an  adverse  witness 
is  called  to  prove.  In  Jackson  v.  Litch,  62 
Pa.  451.  it  is  said  that  the  authorities  clearly 
establish  that  where  a  witness  has  stated  a 
fact,  he  may  be  asked  by  the  other  party  to 
detail  all  the  circumstances  within  his  knowl- 
edge wliich  qualify  it,  even  though  they  may 
constitute  new  matter,  and  form  a  part  of 
his  own  case.  In  that  case,  Sharswood,  J., 
speaking  for  the  court,  -  says:  "I  have  not 
been  able  to  find  a  single  case  in  which  this 
court  has  reversed  on  that  ground;"  leading 
out  new  matter  on  cross-examination,  con- 
Btitotlng  the  party's  own  defense.  After  a 
review  of  the  authorities,  he  continues:  "It 
may  be  concluded  from  these  authorities  that 
In  order  to  reverse  it  must  be  an  extreme 
case,  in  which  discretion  has  been  abused,  and 
in  which  it  is  apparent  that  the  party  has 
been  injured."  In  Hughes  v.  Westmoreland 
Coal  Co.,  104  Pa.  207,  Trunkey,  J.,  .deliver- 
ing the  opinion,  says:  "This  court  has  rare- 
ly, if  ever,  reyersed  for  an  error  in  permit- 
ting a  violation  of  the  rules  relating  to  cross- 
examination  which  do  not  result  to  the  prej- 
udice of  a  party." 

The  flist.  second,  and  fourth  assignments 
allege  error  in  permitting  certain  questions 
to  be  asked  the  defendant's  witness,  Thom- 
as, on  cross-examination,  the  third  assign- 
ment complains  of  tbe  refusal  of  the  court  to 
strike  out  Thomas's  answer  to  a  question 
on  cross-examination,  and  the  fifth  assign- 
ment alleges  error  in  permitting  the  plain- 
tiff, in  rebnttal,  to  impeach  the  credibility  of 
the  witness,  Thomas,  by.  denying  the  truth 
of  his  statement  on  cross-examination.  We 
are  satisfied  that  the  cross-examination  of 
the  witness  was  proper,  and  that  it  would 
have  been  error  to  exclude  it.  Thomas  was 
the  surgeon  of  the  defendant  company,  and 
the  plaintiff  was  taken  to  his  office  shortly  aft- 
er she  had  received  her  injuries  on  the  night 
of  November  29,  1900,  and'  he  prescribed  for 
her.  He  continued  to  treat  her  professional- 
ly for  some  time  after  the  accident.  On  the 
trial  of  the  cause,  he  was  called  as  a  witness 
by  the  defendant  company.  Having  testi- 
fied in  chief  that  tbe  plaintiff  came  to  his 
office  that  night;  that  he  inquired  what  the 
trouble  was;  ihat  "she  made  no  complaint 
of  tenderness  about  the  hip;  in  answer  to 
questions  of  that  kind  she  said  there  was  no 
tenderness  there;"  and  that  he  had  instruct- 
ed her  to  go  home,  and  that  he  would  see  her 
In  the  morning— he  was  then  asked  on  cross- 
examination  if  the  plaintiff  did  not  tell  him 
In  that  conversation  "what  sort  of  a  fall  she 


had."  The  witness  had  given  a  part  of  the 
conversation  that  occurred  that  evening  in 
his  office  between  him  and  his  patient,  and 
the  cross-examination  tended  to  disclose  the 
other  part  of  the  conversation.  This  was 
clearly  competent 

In  April,  1901,  after  the  plaintiff  had  in- 
stituted this  action,  she  called  on  Dr.  Thom- 
as for  the  purpose  of  having  an  examlnatiou 
made  preparatory  to  the  trial  of  the  cause. 
She  told  him  the  purpose  of  tbe  examination, 
but  he  did  not  disclose  to  her  that  he  was 
the  surgeon  of  the  company,  of  which  fact 
she  was  ignorant  He  at  this  time  made  a 
careful  examination,  in  order  that  as  he  tes- 
tifies, ."I  m^ght  be  ready  for  anything  that 
might  come  in  the  future."  He  says  he  with- 
held from  the  plaintiff  the  knowledge  that  he 
was  the  company's  surgeon  that  he  might 
make  a  settlement  of  the  case.  Subsequently 
to  the  examination,  and  in  response  to  his 
request,  she  came  to  see  him,  and  he  testi- 
fies that  he  then  told  her  he  thought  he  could 
get  from  the  company  compensation  "for  loss 
of  time,  and  that  sort  of  thing."  The  plain- 
tiff's counsel  then  asked  him  if  in  that  con- 
versation he  did  not  deny  that  he  was  the 
surgeon  of  the  company,  and  that  If  tbe 
conversation,  as  narrated  in  the  questioh,  did 
not  t&ke  place  between  them.  This  was  ad- 
mitted under  objection  by  defendant  and 
he  denied  that  the  conversation  had  occur- 
red. The  question  was  then  asked  the  plain- 
tiff, and  she  contradicted  the  defendant  and 
testified  that  thie  conversation  did  take  place. 
There  was  no  error  In  either  of  these  rul- 
ings. The  question  was  proper  cross-exam- 
ination, as  it  elicited  the  balance  of  a  con- 
versation, part  of  which  the  witness  had 
given,  and  also  tended  to  Impeach  his  credi- 
bility. From  bis  own  testimony,  it  appeared 
that  he  had  concealed  from  the  plaintiff, 
while  he  was  treating  her  professionally, 
and,  as  she  thought  as  her  own  physician, 
that  he  was  surgeon  of  the  company,  in  or- 
der that  be  might  secure  Information  which 
would  place  him  in  a  position  "to  be  ready 
for  anything  that  might  come  in  the  future." 
The  cross-examination  complained  of  was 
"directed  to  the  situation  of  the  witness,  his 
relations  with  the  party  calling  him,  and  his 
zeal  or  bias  as  shown  by  his  conduct,"  and 
was  therefore  admissible.  Beck  v.  Hood, 
185  Pa.  32,  39  Atl.  842.  Where  the  witness 
aiscredlts  himself  In  his  examination  in  chief, 
a  liberal  cross-examination  should  be  permit- 
ted, which  tends  to  attack  his  conduct  and 
Impeach  his  credibility.  Thomas  was  a  very 
Important  witness  for  the  defendant.  The 
question  put  to  him  on  cross-examination 
tended  to  Impeach  bis  credibility  and  impar- 
tiality as  to  matters  In  this  case,  and  his  re- 
plies were,  therefore,  subject  to  contradic- 
tion. 

The  jury  were  not  misled  by  the  remarks 
of  the  trial  judge,  complained  of  in  the  ninth 
assignment   of  error.    They   merely   elabo- 
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rated  what  he  had  already  said  In  his  general 
chargA  on  the  subject,  which  it  is  alleged  was 
erroneous. 

Nor  Is  there  any  merit  in  the  sixth,  seventh, 
and  tenth  assignments,  in  which  exception 
is  taken  to  certain  portions  of  the  charge. 
While  the  learned  Judge  presented  to  the 
Jury  the  supposed-  theories  of  both  parties 
as  to  how  the  plaintifT  was  injured,  he  left 
it  to  them  to  say  "how  it  did  happen."  It 
could  not  be  presumed  that  the  plaintiff  was 
paid  her  wages  when  she  was  "laying  off," 
but  rather  the  contrary  presumption  would 
prevail.  The  testimony  having  fixed  the 
wages  the  plaintiff  was  receiving  *t  the  time 
of  the  accident,  the  Jury  could  properly  be 
allowed  to  consider  the  loss  she  sustained  by 
being  deprived  of  them  during  her  enforced 
idleness. 

The  Judgment  Is  afltaned. 


(206  Pa.  128) 

NAULTT  V.  BULLHTIN  CO. 
(Supreme  Court  of  Pennsylvania.    May  11, 

1903.) 
LIBBL-WHAT  CONSTITUTES— INNUENDO. 

1.  Where,  in  an  action  for  libel,  it  appears 
that  the  effect  of  the  article  published  qy  the 
defendant  company  was  Bimply  to  deny  the 
correctaess  of  certain  alleged  historical  facts 
set  forth  in  a  circular  letter  by  plaintiff  as 
secretary  of  an  association,  but  it  did  not  im- 
pugn the  motives  or  the  good  faith  of  the 
writer  in  any  way,  it  could  not  be  interpreted 
as  meaning  that  ''plaintiff  is  not  ijualified  for 
his  chosen  occupation  as  an  expert  m  historical 
matters,  and  a  promoter  and  manager  of  hla- 
toricai  and  patriotic  projects." 

2.  The  purpose  of  an  innuendo  is  to  define  the 
defamatory  meaning  wliich  the  plaintiff  at- 
taches to  the  words,  but  cannot  be  used  to 
inti'oduce  new  matter,  or  to  enlarge  the  actual 
meaning  of  the  words,  and  give  to  the  language 
a  construction  it  will  not  bear. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
'adelphia  Ooimty. 

Action  by  Edwin  F.  Naulty  against  the 
Bulletin  Comi>any  for  libel.  From  a  Judg- 
ment for  defendant  on  demurrer,  plaintiff  ap- 
peals.   Affirmed. 

The  material  portion  of  the  plaintiff's  state- 
ment wits  as  follows: 

"And  the  plaintiff  further  saith  that  the 
Bulletin  Company,  a  corporation  conducting 
and  publishing  a  newspaper  called  the  Even- 
ing Bulletin,  in  the  city  of  Philadelphia,  well 
knowing  the  premises,  and  intending  to  in- 
jure plaintiff,  and  to  deprive  him  of  his 
good  name,  and  further  Intending  to  cause 
plaintiff  to  lose  and  to  be  hurt  in  his  chosen 
occupation  as  an  expert  in  historical  matters, 
and  a  promoter  and  manager  of  historical 
and  patriotic  projects,  did  falsely,  malicious- 
ly, wickedly,  and  Illegally  make  and  publish 
of  and  concerning  plhintlff,  and  of  and  con- 
cerning plaintiff  as  an  expert  In  historical 
matters,  and  a  promoter  and  manager  of  his- 
torical and  patriotic  projects,  as  aforesaid, 

1 1.  See  Libel  and  Slander,  vol.  St.  Cent  Die.  |  206. 


th<i  following  false,  scandalous,  illegal,  defam- 
atory, and  malicious  writing  and  libel,  iix 
substance  as  follows: 

"  "Vice  Presidents  are  Wanted— Philadelpbiaa 
Says  Harewood  was  Built  by  Waslilngton, 
and  Recites  Historical  Facts  Which  are 
Not  So— Several  Distinguished  Men  Accept 

"'Washington,  May  16. 
"  'A  distinguished  gentleman  In  Washing- 
ton, Including  senators,  representatives,  army 
and  navy  officers,  and  others,  have  within 
the  past  few  days  received  invitations  to  he- 
come  vice  presidents  of  an  association  formed 
for  the  purchase  and  preservation  of  an  al- 
leged manor  house,  Harewood,  said  to  have 
been  built  and  occupied  by  George  Washing- 
ton. Genuine  surprise  has  been  caused  by 
the  receipt  of  these  Invitations,  as  there  is 
high  authority  for  the  statement  that  Hare- 
wood, as  far  as  George  Washington's  connec- 
tion with  It  Is  concerned,  is  a  castle  In  the 
air.  The  Invitation  Is  In  the  form  of  the 
following  letter  from  the  office  of  the  secre- 
tary of  the  association,  Edwin  Fairfax  Naul- 
ty, 112  S.  4th  St.  Philadelphia: 

"  'Esteemed  Sir:  A  number  of  gentlemen 
of  Pennsylvania  and  the  Virginias  have  band- 
ed together  and  formed  the  Washington  Man- 
or Association  for  the  purchase  and  preser- 
vation of  Harewood,  the  ancient  manor  bouse 
built  by  General  Washington  in  1752-5S,  near 
Charlestown,  In  what  is  now  Jefferson  coun- 
ty. West  Virginia,  but  what  was  then  Berkely 
county,  Virginia.  An  option  on  the  estate 
has  been  obtained  from  Mr.  John  Augustine 
Washington,  its  present  owner,  and  a  char- 
ter for  the  organization  has  been  applied  for. 
It  Is  our  purpose  to  raise  the  necessary  mon- 
ey for  the  purchase  of  the  historic  old  place 
by  popular  subscription,  and  to  preserve 
Harewood  forever  for  the  American  people 
as  is  Mount  Vernon.  It  is  our  intention  to 
have  our  vice  presidential  board  composed 
of  at  least  twenty  of  the  most  representative 
men  In  the  United  States,  chosen  from  every 
representative  calling,  and  we  should  like 
to  add  your  name  to  the  board.  Among 
those  who  have  already  accepted  are:  Gen- 
eral Miles;  Admiral  Dewey;  President  ESliot 
of  Harvard;  General  Joseph  Wheeler;  Dr. 
Marcus  Benjamin,  of  the  Smithsonian  Insti- 
tute; and  General  Joseph  Breckinridge,  In- 
spector General,  IT.  S.  A.  Invitations  have 
also  been  sent  to  Chief  Justice  Fuller,  United 
States  Supreme  Court;  President  Hadley,  of 
Tale;  Bishop  Potter;  Bishop  Coleman,  of 
Delaware;  Senators  Lodge,  of  Massachusetts; 
Daniel,  of  Virginia;  Scott,  of  West  Virginia; 
Penrose,  of  Pennsylvania;  Depew,  of  New 
York;  Dolllver,  of  Iowa;  and  Fairbanks,  of 
Indiana;  the  Hon.  Seth  Low;  the  Hon.  W. 
C.  Whitney,  and  others.  Permit  me  to  recall 
to  your  memory  some  the  historical  associa- 
tions of  Harewood.  It  was  built  In  1752- 
68  by  General  Washington,  and  was  after- 
ward occupied  by  his  brother  Colonel  Samuel 
Washington.  It  has  been  In  the  possession 
of  the  family  ever  since,  and  is  now  owned 
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\>y  Mr.  John  Atigustlne  Washington.  Around 
its  gray  old  walls  ding  some  of  the  most  ro- 
mantic memories  of  the  Colonies,  Revolution- 
ary and  eatly  Federal  periods.  In  its  great 
parlor  James  and  Dolly  Madison  were  wed, 
having  Journeyed  thither  from  Philadelphia  in 
Thomas  Jefferson's  coach  for  the  purpose. 
Its  roof  sheltered  Louis  Philippe,  afterward 
King  of  France,  and  his  two  brothers  during 
their  exile.  There  the  young  son  of  Lafayette 
found  asylum  during  the  French  Revolution. 
Chief  Justice  Marshall  compiled  there  i)art  of 
the  "Life  of  Washington,"  and  Sparks  part 
of  his  "Letters  of  Washington."  Its  halls 
have  echoed  to  the  tread  of  many  a  famous 
beauty  and  gallant  gentleman  of  the  olden 
time.  In  the  parlor  still  stands  the  great 
black  marble  fireplace  given  by  Lafayette  to 
Washington,  and  placed  by  him  at  Hare- 
wood.  Martha  Washington  planted  the  box 
hedge  now  growing  in  the  garden,  and  Dolly 
Madison  the  famous  row  of  lilacs  which 
crowns  the  lower  terrace  of  that  bower  of 
beauty.  Thomas  Jefferson  said  of  the  view 
from  its  upper  windows,  looking  east  toward 
Harper's  Ferry  and  the  Blue  Ridge,  that  "it 
was  worth  crossing  the  Atlantic  to  see."  Of 
the  2,000  acres  of  land  comprising  the  estate 
in  General  Washington's  day,  only  263  are 
now  left,  but  these  comprise  the  heart  of  the 
place.  Mr.  Washington,  the  present  owner, 
has  agreed  to  sell  the  place  for  $500  an  acre, 
manor  house,  offices,  bams,  and  outbuildings 
all  Included.  The  Washington  Manor  Asso- 
ciation proposes  to  raise  the  money  by  sub- 
scriptions of  $1  each,  and  the  Issuance  of 
certificates,  and  we  hope  to  accomplish  this 
within  less  than  two  years.  Confident  that 
you  will  Join  our  Board  of  Vice  Presidents, 
and  aid  us  In  this  splendid  work,  I  am,  dear 
sir,  yours  sincerely,  Edwin  Fairfax  Naulty, 
Secretary. 

"  'Several  of  the  gentlemen  who  received 
this  invitation  courteously  accepted  It  with- 
out refreshing  .their  memory,  or  making  in- 
quiries, and  are  now  being  advertised  as  vice 
president  of  the  Washington  Manor  Associa- 
tion. Others,  more  familiar  with  the  Wash- 
ingtons,  studied  up  the  biographies,  and  in- 
vestigated the  records  in  the  Congressional 
Library,  the  State  Department,  and  else- 
where, and  are  now  prepared  to  say  that 
there  is  no  Justtflcation  for  the  existence  of 
this  association,  because  they  say  Washing- 
ton never  built  the  alleged  Manor  House,  and 
that  no  such  place  as  Harewood  has  any  as- 
sociation with  the  life  of  Washington.  More- 
over, the  historians  say  that  President  Madi- 
son was  not  married  at  Harewood,  but  In  a 
'house  In  Frederick  county  belonging  to  Step- 
toe  Washington.  George  Washington  did 
own  land  in  West  Virginia,  which  be  ac- 
quired when  a  young  surveyor,  but  be  sold  It 
to  bis  brothers,  Charles  and  Samuel,  and  nev- 
<»r  bnllt  a  house  there.  He  inherited  Mount 
Vernon  in  1775,  when  a  young  man,  and  nev- 
er lived  elsewhere  except  in  an  official  resi- 
dence.   In  view  of  these  circumstances,  and 


especially  in  view  of  the  statement  In  Secre- 
tary Nanlty's  letter  that  $500  an  acre  Is  to 
be  paid  for  the  Harewood  property,  some  of 
the  distinguished  gentlemen  who  have  been 
invited  to  become  vice  presidents  of  the 
Washington  Manor  Association  have  declined 
in  writing,  and  are  inclined  to  the  opinion 
that  this  well-meaning  society  have  either 
been  made  the  unwitting  victims  of  real  es- 
tate speculators  or  of  their  too  eager .  pa- 
triotism.' 

"That  said  libel  was  published  in  the  Even- 
ing Bulletin  on  Thursday,  May  16,  1901. 

"Plaintiff  further  saith  that  the  matter  con- 
tained In  the  headings  to  said  publication, 
'Philadelphian  says  Harewood  was  built  by 
Washington,  and  recites  historical  facts 
which  are  not  so*  (meaning  by  'Philadelphian' 
this  plaintiff);  the  reference  in  said  libel  to 
the  property  as  'an  alleged  manor  house, 
Harewood,  said  to  have  been  built  and  oc- 
cupied by  George  Washington';  the  state- 
ment therein  'that  Harewood,  as  far  as 
George  Washington's  connection  with  it  is 
concerned.  Is  a  castle  In  the  air';  the  state- 
ments, following  the  copy  of  a  letter  signed 
by  this  plaintiff  in  said  publication— all  con- 
vey the  innuendo,  and  mean,  and  are  meant 
to  mean,  that  this  plaintiff  Is  not  qualified  in 
his  chosen  occupation  as  an  expert  in  histor- 
ical matters,  and  a  promoter  and  manager  of 
historical  and  patriotic  projects,  and  that  in 
sending  out  the  letter  quoted  In  said  libel, 
and  in  promoting  and  acting  as  secretary  of 
the  Washington  Manor  Association,  therela 
referred  to,  be  Is  guilty  of  a  fraud  and  de- 
ception on  the  public,  and  Is  engaged  in  ob- 
taining money-  from  the  public  onder  false 
pretenses. 

"And  the  plaintiff  further  salth  that  the 
charges  in  said  publication  and  the  innuen- 
does conveyed  thereby  against  him  are  all 
false.  That  each,  every,  and  all  of  the  his- 
torical facts  contained  In  the  letter  signed  by 
this  plaintiff  as  to  the  property  called  Hare- 
wood, and  quoted  In  said  publication,  are  his- 
torically true. 

"And  the  plaintiff  further  salth  that  said 
the  Bulletin  Company  well  knew  said  char- 
ges and  the  innuendoes  contained  In  said 
libel  against  this  plaintiff  to  be  untrue  when 
made  by  it 

"Plaintiff  further  salth  that  he  had  made 
extensive  arrangements  to  lecture  on  the 
subject  of  the  project  known  as  the  Wash- 
ington Manor  Association  for  the  preserva- 
tion of  Harewood,  referred  to  In  said  publi- 
cation, from  which  both  be  Individually  and 
the  said  association  would  have  derived  large 
financial  profits.  That  said  publication,  and 
the  libelous  statements  contained  therein,  has 
and  will  materially  Injure  and  deprive  said 
plaintiff  of  this  source  of  income  and  profit 

"And  the  plaintiff  further  salth  that  said 
publication  is  a  false  and  malicious  libel. 
Plaintiff  denies  the  truth  of  all  charges  and 
Innuendoes  so  Injuriously  made  against  him 
in  said  publication.    By  reason  of  this  libel, 
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plaintiff  has  been  brought  Into  reproach,  said 
charges  have  been  widely  published,  and 
plaintiff  has  suffered  In  character  and  in  feel- 
ings to  an  amount  which  exceeds  $10,000; 
wherefore  he  brings  rait." 

The  court  sustained  a  demurrer  to  tlie 
statement 

Argued  before  MITCHXXL,  VELL,  MBS- 
TRBZAT,  BROWN,  and  POTTER,  JJ. 

William  MacLean,  Jr.,  for  appellant 
Charles  E.  Morgan,  Jr.,  and  R.  Stuart  Smith, 
for  appellee. 

MESTRBZAT,  J.  Little  need  be  aald  to 
sustain  the  judgment  of  the  trial  court  We 
cannot  agree  with  the  learned  counsel  for  the 
appellant  that  the  innuendoes  set  out  In  the 
statement  are  supported  by  the  language 
used  In  the  publication  complained  of.  No 
fair  or  reasonable  construction  of  the  words 
In  the  objectionable  article  will  warrant  the 
Innuendo,  laid  In  the  statement,  "that  this 
plaintiff  Is  not  qualified  in  his  chosen  occupa- 
tion as  an  expert  in  historical  matters,  and 
a  promoter  and  manager  of  historical  and 
patriotic  projects,  and  that  In  sending  out 
the  letter  quoted  in  said  libel,  and  in  promot- 
ing and  acting  as  secretary  of  the  Washing- 
ton Manor  Association,  therein  referred  to, 
he  was  guilty  of  a  fraud  and  deception  on  the 
public,  and  is  engaged  In  obtaining  money 
from  the  public  under  false  pretenses."  The 
tenor  and  effect  of  tbe  article  published  by 
the  defendant  company  was  simply  to  deny 
the  correctness  of  certain  alleged  historical 
tacts  set  forth  in  the  circular  letter  written 
by  the  plaintiff  as  secretary  of  the  associa- 
tion. It  did  not  Impugn  tbe  motives  or  good 
faith  of  the  writer  in  any  way,  nor  by  any 
fair  Intendment  could  It  be  Interpreted  as 
meaning  that  the  "plaintiff  is  not  qualified 
In  his  chosen  occupation  as  an  expert  in  his- 
torical matters,  and  a  promoter  and  manager 
of  historical  and  patriotic  projects."  The 
purpose  of  an  innuendo,  as  is  well  under- 
stood, is  to  define  tbe  defamatory  meaning 
which  the  plaintiff  attaches  to  the  words; 
to  show  how  they  come  to  have  that  mean- 
ing, and  how  they  relate  to  the  plaintiff. 
Price  V.  Conway,  134  Pa.  340,  19  Atl.  687,  8 
U  B.  A.  193,  19  Am.  St  R^.  704.  But  it  can- 
not be  used  to  Introduce  new  matter,  or  to 
enlarge  the  natural  meaning  of  the  words, 
and  thereby  give  to  the  language  a  construc- 
tion which  It  win  not  bear.  Hackett  v.  Prov- 
idence Telegram  PubUshing  Co.,  18  R.  I.  589, 
29  Atl.  143;  It  la  the  duty  of  the  court  In 
all  cases  to  determine  whether  tbe  language 
used  in  tlie  objectionable  article  could  fairly 
and  reasonably  be  construed  to  have  the 
meaning  Imputed  In  tbe  innuendo.  If  tbe 
words  are  not  susceptible  of  tbe  meaning 
ascribed  to  them  by  the  plaintiff,  and  do  not 
sustain  the  innuendo^  the  case  should  not  be 
sent  to  a  Jury.  The  learned  trial  Judge  sus- 
tained the  demurrer  in  this  case,  and  we  are 
of  opinion  that  he  committed  no  error. 

The  Judgment  la  afilrmed. 


LEHIOH   VALLBT  OOAL  CO.   r.  EVER- 
HABT. 

(Supreme  Court  of  Pennsylvania.    May  11, 
1903.) 

UlKma    LBASB-CONSTRUCTION— SOTALTIBS— 
FINDINGS  OF  COURT. 

1.  Under  a  certain  mining  lease  the  lessee 
had  a  right  to  mine  all  the  merchantable  coat 
to  exhaustion,  with  certain  timber  and  sartacv 
privileges,  .with  no  specified  limit  to  the  lease. 
The  lessees  were  to  pay  30  cents  per  ton  for 
the  coal  mined  and  removed.  A  further  claase 
of  the  lease  fixed  the  nme  rate  per  ton,  bat 
that  the  lessee  should,  during  the  remaintter  of 
the  term,  pay  a  fixed  minimum  cash  royalty 
annually  of  |30,000  in  quarterly  instailments, 
and  for  such  payment  could  mine  and  remove 
in  each  and  every  year,  as  aforesaid,  lOO.OUO 
tons  of  the  coal.  JBeld.  that  as  long  as  any 
coal  remained  unmined,  the  lessee  was  liable 
for  the  stipulated  minimum  royalty,  though  bo 
may  have  paid  an  amount  in  excess  of  ti^e  30 
cents  per  ton  for  all  the  cool  under  the  land 
mined  and  unmined. 

2.  Where  counsel  requested  findings  of  fact 
and  conclusions  of  law,  it  is  not  sufficient  for 
the  court  to  substantially  answer  such  request 
by  his  independent  findings,  where  he  does  not 
show  what  ne  regards  as  his  answer  to  each  re- 
quest. 

Porter,  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  by  the  Lehigh  Valley  Coal  Company 
against  George  W.  Everhart  Decree  for 
plaintiff,  and  defendant  appeals.     Reversed. 

Argued  before  MITCHELL,  FELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

Oeoige  R.  Bedford,  Richard  C.  Dale,  and 
Henry  A.  Fuller,  for  appellant  John  Q. 
Johnson,  S.  P.  Wolverton,  and  Francis  L 
Oowen,  for  appellee. 


MESTREZAT,  J.  By  a  contract  In  writ- 
ing dated  January  1,  1884,  the  plaintiff  and 
defendants'  predecessor  In  title,  each  being 
the  owuer  of  the  undivided  one-half  of  the 
premises,  for  the  consideration  of  tbe  rents 
therein  named  and  the  covenants  to  be  per^ 
formed  by  the  lessee,  "demised,  leased,  and 
to  mine  let"  to  one  Frederick  Mercur  "all 
the  anthracite  coal"  In  and  under  a  certain 
tract  of  land  lying  in  Luzerne  and  Lacka- 
wanna counties,  together  with  the  use  of 
such  portion  of  tbe  surface  as  might  be  re- 
quired for  mining  Improvements  necessary 
for  the  development  of  the  mining  operation; 
and  also  with  the  right  to  cut  and  use  tim- 
ber on  lessors'  land  for  mining  purposes  dur- 
ing the  term  of  the  lease.  The  contract  pro- 
vided that  the  lessee  should  "have  and  hold 
the  said  coal  and  mining  privileges  with  the 
surface  rights  •  •  •  nntll  all  the  mer- 
chantable coal  which  can  be  mined  and  re- 
moved by  proper,  skillful,  and  workmanlike 
mining  shall  be'  mined  out  and  exhausted." 
The  lessee  covenanted.  Inter  alia,  as  foHows: 
That  be  would  forthwith  enter  into  posses- 
sion of  tbe  demised  premises,  and  proceed 
with  due  diligence  to  mine  and  remove  aU 
tbe  merchantable  coal;    tbat  be  would  pay 
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quartetl;  a  royalty  of  30  cents  p^r  ton  for 
«ach  ton  of  coal  mined  and  shipped  which 
should  pass  over  a  screen  of  fiTe-eighths  Inch 
square  mesh,  and  for  all  coal  which  should 
pass  through  a  screen  of  flTe-eighths  incb 
square  mesh  a  royalty,  proportioned  to  the 
prices  of  the  larger  sizes;  that  after  the  flrat 
year  he  would  pay  "a  fixed  minimum  cash 
royalty  annually  of  thirty  thousand  dollars 
In  quarterly  installments  As  aforesaid,  and 
for  such  payment  may  mine  and  remove  in 
each  and  every  year  as  aforesaid  one  hun- 
dred thousand  tons  of  coal  of  the  slz^  larger 
than  pea  coaL  •  •  •  And  If  In  any  one 
year  the  stipulated  minlmmn  cash  royalty 
shall  be  paid,  and  8u£9cient  coal,  at  the  roy- 
alty aforesaid,  to  equal  such  minimum,  nhall 
not  have  been  mined  out  and  removed,  the 
deficit  may  be  mined  out  and  removed,  with- 
out charge, .  in  any  subsequent  year  of  the 
term."  The  contract  provided  that  the  pay- 
ment of  the  royalty  should  be  suspended  if 
the  machinery,  should  be  broken  or  injured, 
and  for  certain  other  enumerated  causes.  The 
ninth  paragraph  is  inter  alia,  as  follows: 
"That  If  at  any  time  any  installment  of  rent, 
or  any  part  thereof,  shall  remain  unpaid  for 
the  period  of  sixty  days,  ♦  •  *  the  said 
lessors  may,  at  their  option,  declare  this  lease 
at  an  end,  and  thereupon  all  rights  of  the  said 
lessee  under  this  instrument  shall  absolutely 
cease  and  determine;  •  *  •  and  in  case 
a  cause  of  forfeiture  shall  arise  *  •  * 
and  shall  *  *  *  be  waived,  the  right  of 
forfeiture  shall  remain  and  be  in  force  when- 
ever and  BO  often  as  a  new  cause  of  for- 
feiture by  reason  of  nonpayment  of  rent  or 
otherwise  shall  arise."  It  was  further  stipu- 
lated In  the  same  paragraph  that,  "to  the  end 
that  a  speedy  process  may  be  had  for  the  re- 
covery and  the  resumption  of  the  possession 
of  the  demised  premises  after  forfeiture  de- 
clared," the  lessors  might,  by  a  power  of  at- 
torney therein  given,  enter  Judgment  in  any 
action  of  ejectment  brought  to  recover  the 
premises,  upon  which  Judgment  a  writ  of 
habere  facias  possessionem  might  issue  forth- 
with, and  the  premises,  with  all  the  Improve- 
ments thereon,  be  delivered  at  once  to  the 
lessors.  For  a  nominal  consideration,  Mer- 
cur,  the  lessee,  on  March  29,  1SS4,  sold  and 
assigned  all  his  interest  In  the  lease  to  the 
Lehigh  Valley  Coal  Company,  the  plaintiff 
in  this  suit.  No  mining  operations  were  be- 
gun on  the  property  until  November,  1890, 
but  in  the  meantime  the  coal  company  paid 
the  stipulated  annual  royalties. 

This  bill  was  filed  Janiiary  16,  1902,  and  It 
avers.  Inter  alia,  that  up  to  October  1,  1901, 
the  plaintlfC  had  paid  to  defendants  the  full 
amount  of  the  royalties  due  them  under  the 
terms  of  the  contract  for  all  the  -coal  in  and 
tmder  the  lan^  described  therein,  and  that 
they  were  not  entitled  to, any  further  pay- 
ments or  royalties  under  or  by  virtue  of  the 
terms  of  the  agreement  The  bill  prayed  that 
It  be  decreed  that  the  plaintiff  has  paid  the 
full  amount  of  royaljty,  that  it  ,1s  required  to 
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pay  by  virtue  of  the  lease,  and  Is  entitled  to 
possession  of  the  demised  premises  without 
further  payments  uutil  It  shall  have  mined 
and  removed  the  remainder  of  the  coal  in 
and  under  the  premises.  A  further  prayer  of 
the  bill  was  that  defendants  be  enjoined 
"from  declaring  the  terms  of  the  said  min- 
ing lease  at  an  end,  and  from  resuming  pos- 
session summarily  of  the  said  premises,"  and 
from  Interfering  with  plaintifC's  possession 
thereof  until  it  shall  have  mined  and  removed 
the  remainder  of  the  coal  to  and  under  the  de- 
mised premises.  The  answer  denied  that  the 
coal  remaining  in  the  land  had  been  paid  for,  , 
and  also  denied  that  the  plaintiff  had  observed 
Its  covenants,  and  averred  a  breach  of  the 
same.  In  that  it  had  not  paid  the  minimum 
amount  of  royalties  payable  on  January  20, 
1902. 

The  learned  trial  Judge  found  that  the  pay- 
ments made  to  the  defendants  up  to  October 
1,  1901,  were  In  excess  of  the  ralue  of  their 
share  of  the  coal  mined  and  removed  accord- 
ing to  the  method  of  valuation  provided  by 
the  lease,  and  was,  by  the  same  method  of 
calculation,  also  Iq.  excess  of  the  sum  due  the 
defendants  for  the  coal  mined  and  yet  to  be 
mined  on  the  premises.  He  held  "that  the 
plaintiff  Is  entitled  to  mine  and  remove, 
within  a  reasonable  time,  the  unmlned  por- 
tion of  the  moiety  of  the  coal  demised  in  the 
indenture  mentioned  In  the  bill,  for  which  It 
has  made  payment,  without  the  payment  of 
any  further  royalty,  minimum,  or  considera- 
tion therefor,"  and  enjoined  the  defendants 
"during  said  reasonable  time"  from  declaring 
"the  term  of  the  said  Indenture  at  an  end," 
and  from  resuming  possession  of  the  coal,  or 
from  interfering  with  the  plaintiff  company's 
possession  of  the  same  until  it  shall  have 
mined  and  removed  the  coal. 

The  right  of  the  plaintiff  to  the  relief 
sought  in  the  bill  depends  upon  the  construc- 
tion of  the  contract  made  on  January  1,  188^ 
The  intention  of  the  parties  must  be  ascer- 
tained from  their  contract,  and,  when  thus 
ascertained.  It  must  be  carried  out  regardless 
of  any  supposed  hardship  that  may  result  to 
either  of  the  parties.  When  the  terms  of  an 
instrument  are  plain  and  easy  of  interpreta- 
tion, there  is  no  necessity  for  Invoking  the 
aid  of  technical  rules  of  construction  to  de- 
termine the  Intention  of  the  parties.  This 
frequently  leads  to  the  making  of  another 
and  different  contract  by  the  court,  and  not 
to  the  enforcement  of  the  contract  of  the 
parties,  which  Is  the  duty  of  that  tribunal. 
Here  we  are  not  concerned  .with  what  the 
parties  should  have  done,  what  stipulation 
they  should  have  inserted  In.  their  contract, 
but  our  sole  duty  is  to  compel  them  to  ob- 
serve and  carry  out  what  they  did  as  evi- 
denced by  the  instroment  in  writing  which 
bears  th^ir  signatures.  If  either  of  the  jiar- 
ties  made  a  "hard  and  nnconsclonable  bar- 
gain," It  is  bis  act,  and.  In  the  absence  of 
fraud,  accident,  or  mistake,  he  cannot  In- 
voke the  aid  of  a  court  to  relieve  him  from 
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his  folly.  Such  errors  have  not  yet  been 
recognized  or  regarded  as  being  within  the 
corrective  powers  of  either  the  legal  or  chan- 
cery side  of  our  courts  of  Justice,  and  until 
the  authority  is  conferred  or  declared  to  ex- 
ist, we  must  decline  to  exercise  It. 

By  the  terms  of  this  agreement,  the  lessee 
became  entitled  to  all  the  merchantable  coal 
within  the  described  premises,  together  with 
the  use  of  such  portion  of  the  lessors'  sur- 
face aa  might  be  required  for  alrshafts  and 
other  mining  Improvements,  and  also  with 
the  right  to  cut  and  use  timber  on  the  les- 
sors' lands  for  mining  purposes  during  the 
existence  of  the  lease.  The  coal  was  not  to 
remain  in  place,  but  was  to  be  mined  and 
removed  with  due  diligence  by  the  lessee. 
No  definite  time  was  fixed  within  which  the 
coal  was  to  be  removed,  but  it  was  expressly 
provided  that  the  lessee  was  to  have  and  to 
hold  the  coal  and  mining  privileges  with  the 
surface  rights  and  timber  privileges  "until 
all  the  merchantable  coal  which  can  be  min- 
ed and  removed  by  proper,  skillful,  and  work- 
manlike mining  shall  be  mined  out  and  ex- 
hausted." This  stipulation  defined  or  fixed 
the  term,  though  it  was  indefinite.  In  which 
the  lessee  should  remove  the  coal  and  ex- 
ercise the  rights  conferred  on  him  by  the 
contract.  It  Is,  therefore,  clear  that  the  in- 
tention of  the  parties  as  expressed  in  their 
contract  was  that  all  the  coal  was  leased 
or  granted  to  the  lessee,  but  that  he  should 
proceed  with  due  diligence  to  mine  and  re- 
move it  until  It  was  "mined  out  and  ex- 
hausted." Practically  and  In  effect  what  the 
lessee  got  by  the  contract  was  the  right  to 
mine  all  the  merchantable  coal  to  exhaustion, 
accompanied  with  certain  surface  and  timber 
privileges  on  the  lessors'  land. 

The  payment  of  30  cents  per  ton  for  the 
coal  mined  and  removed,  as  provided  in  the 
second  paragraph  of  the  lease,  was  not  thp 
only  consideration  or  compensation  f<»  the 
rights  and  privileges  granted  or  leased  to  the 
lessee.  Had  it  been,  the  additional  provision 
for  the  payment  of  royalty  contained  in  the 
third  paragraph  would  have  been  surplusage, 
and  entirely  unnecessary.  We  must  presume 
that  the  parties  had  some  purpose  In  view 
when  they  Inserted  the  minimum  clause  in 
the  agreement.  It  must  be  read  in  connec- 
tion with,  and  as  part  of,  the  provision  for 
the  payment  of  royalty  in  the  second  para- 
graph. By  the  terms  of  this  paragraph  the 
lessee  covenants  to  pay  30  cents  per  ton  for 
each  ton  mined  and  shipped.  By  the  third 
paragraph  the  same  rate  per  ton  is  fixed,  but 
he  agrees  to  pay  during  the  remainder  of 
the  term  "a  fixed  minimum  cash  royalty  an- 
nually of  thirty  thousand  dollars  In  quarterly 
Installments,  and  for  such  payment  may  mine 
and  remove  In  each  and  every  year  as  afore- 
said one  hundred  thousand  tons  of  coal.". 
The  provisions  of  the  two  paragraphs  do  not 
conflict,  and  both  are  operative,  and  must  be 
given  effect  The  rate  of  30  cents  named  In 
the  second  paragraph  was  fixed  In  view  of, 


and  was  controlled  by,  the  fact  that  the  les- 
see would  "proceed  and  continue  with  dne 
diligence  to  mine  out  and  remove"  the  coal, 
thereby  enabling  the  lessors  to  realize 
promptly  upon  It.  The  speedy  mining  of  th,? 
coal  and  the  consequent  early  receipt  of  the 
royalties  or  rentals  therefor  was  doubtless 
an  Important  consideration  with  the  lessors 
In  fixing  the  ratg  established  In  this  para- 
graph of  the  lease.  They  realized,  however, 
that  under  this  clause  of  the  contract  they 
had  no  protection  against  delay  In  the  mining 
operations,  and  that  there  was  no  provision 
for  compensating  them  for  the  loss  they 
would  sustain  should  the  lessee  fail  to  mine 
the  coal  promptly.  The  parties  therefore 
fixed  another  rate  or  consideration  for  the 
coal,  predicated  on  the  action  of  the  lessee 
In  delaying  'the  payment  of  the  rentals,  and 
thereby  prolonging  the  use  and  control  of 
the  surface  rights  and  timber  privileges  con- 
sequent thereon.  Hence  followed  the  third 
paragraph,  which  Is  an  absolute  and  posi- 
tive covenant  that  the  lessee  shall  pay  to  the 
lessors  $30,000  annually  during  the  remain- 
der of  the  term.  The  term  Is  fixed,  and  con- 
tinues from  the  date  the  lessee  begins  the 
operation  of  mining,  immediately  after  the 
execution  of  the  agreement  "until  all  the 
merchantable  coal  which  can  be  mined  and 
removed  by  proper,  skillful  and  workmanlike 
mining  shall  be  mined  and  exhausted."  For 
the  payment  of  the  minimum  cash  royalty 
he  may  mine  and  remove  100,000  tons  of  coal. 
This  is  at  the  rate  fixed  In  the  second  para- 
graph of  the  contract  He  is  also  required 
to  pay  at  the  same  rate  per  ton  for  any  coal 
mined  In  excess  of  the  amount  he  Is  permit- 
ted to  mine  in  consideration  of  the  quarter- 
ly minimum;  and  he  may,  at  a  like  rate, 
without  charge,  make  up  In  any  subsequent 
year  of  the  term  the  deficit  in  the  amount 
mined  In  any  preceding  year.  If  the  lessee 
had  mined  and  removed  the  coal  with  due 
diligence,  30  cents  per  ton  would  have  been 
the  full  compensation  he  would  have  been 
required  to  pay  for  the  rights  and  privileges 
granted  him,  as  In  that  event  he  would  have 
mined  in  excess  of  the  minimum  quantity  In 
each  year  until  the  coal  had  been  exhausted 
and  the  term  had  thereby  ended.  But,  hav- 
ing ftiiled  to  conduct  his  mining  operations 
with  the  promptness  required  by  the  con- 
tract, the  lessee  subjected  himself  to  the  oth- 
er or  alternative  mode  of  compensation  pro- 
vided In  the  third  paragraph  of  the  lease. 

It  Is  contended  by  the  learned  counsel  for 
the  appellee  that  by  this  contract  a  fee-sim- 
ple estate  in  the  coal  was  conveyed  to  and 
vested  In  the  lessee.  But,  if  this  be  conced- 
ed. It  does  not  follow  that  the  consideration 
named  in  the  agreement  shall  not  be  paid  by 
him.  As  we  have  attempted  to  show,  the 
consideration  was  fixed  by  the  parties,  and 
was  not  payable  In  a  lump  sum,  but  In  an- 
nual installments  of  not  less  than  $30,000 
per  year  until  the  coal  was  mined  out  and 
exhausted.    This  Is  the  positive  stipulation 
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of  the  contract,  and  la  not  affected  by  the  ti- 
tle or  Interest  trhlcb  the  lessee  takes  to  or 
In  the  coal. 

Tbe  appellee  urges  that.  If  It  Is  compelled 
to  continue  tbe  payment  of  tbe  stipulated 
minimum  royalty,  it  will  be  In  direct  opposi- 
tion to  the  provision  of  tbe  lease  that  tbe 
deficit  may  be  mined  out  and  removed  "with- 
out charge."  This  is  clearly  erroneous,  and 
is  not  supported  by  the  terms  of  the  lease. 
The  third  paragraph,  wherein  this  clause  oc- 
curs, provides  that  if  in  any  one  year  there 
shall  not  be  sufficient  coal  mined  to  equal 
tbe  minimum  royalty,  "the  deficit  may  be 
mined  out  and  removed,  without  charge,  in 
any  subsequent  year  of  the  term."  The  ap- 
pellee, therefore,  is  not  entitled  to  the  benefit 
of  this  provision  of  tbe  lease  to  make  up  a 
deficit  "without  charge"  unless  it  mines  the 
coal  during  tbe  continuance  of  the  term. 
This  it  can  do  by  complying  with  the  terms 
of  the  contract,  and  thus  preventing  a  for- 
feiture of  tbe  lease. 

The  appellee  also  insists  that  the  lessors' 
construction  of  tbe  lease  will  do  it  great  in- 
justice, and  require  it  to  pay  far  in  excess 
of  tbe  royalties  reserved  in  the  lease.  In  re- 
ply to  this  proposition  it  may  be  said  that 
tbe  parties  must  abide  by  tbe  contract  they 
made,  whatever  it  may  be,  and  that.  If  the 
rent  or  royalty  paid  by  tbe  lessee  is  In  excess 
of  30  cents  per  ton,  it  is  solely  tbe  fault  of 
the  lessee,  and  Is  strictly  within  the  terms 
of  the  agreement.  If  tbe  coal  bad  been 
promptly  mined,  and  the  lessors  had  been 
paid  the  rent  promptly,  as  required  by  tbe 
contract,  they  could  have  used  the  proceeds 
of  the  coal  advantageously,  and  thus  realized 
on  what  they  were  entitled  to  have  under 
tbe  second  paragraph  of  their  agreement 
Not  only  has  the  delay  in  mining  tbe  coal 
been  detrimental  to  the  interests  of  the  les- 
sors, but  to  permit  the  lessee  to  continue  in 
possession  of  the  demised  premises  without 
payment  of  the  minimum  royalty  during  the 
term  would  allow  it  to  use  the  surface 
rights  and  timber  privileges  granted  in  the 
lease  without  any  compensation  whatever. 
This  was  not  contemplated  by  tbe  parties 
under  any  reasonable  interpretation  which 
may  be  given  the  contract. 

The  prayer  of  the  bill  recognized  the  fact 
that  the  contract  defines  the  term  in  which 
tbe  coal  1>  to  be  mined  and  removed,  and 
that  tbe  term  is  still  in  existence.  It  asks 
tbe  court  to  enjoin  the  defendants  "from  de- 
claring the  term  of  tbe  said  mining  lease 
at  an  end."  Tbe  decree  itself  gives  to  the 
agreement  a  like  construction  by  enjoining 
the  defendants  "from  declaring  the  term  of 
tbe  said  indenture  at  an  end."  If  tbe  term 
is  still  in  existence,  the  lessors  have  a  right 
to  the  payment  of  the  minimum  cash  royalty, 
as  by  the  third  paragraph  of  the  lease  the 
royalty  was  to  be  paid  "for  the  remainder  of 
the  term."  The  failure  to  pay  it  would  re- 
sult In  a  forfeiture  of  the  lease,  and  that  is 
tbe  only  way  In  which  the  term  could  be 


terminated,  save  by  the  exhaustion  of  the 
coal.  Tbe  decree,  therefore,  upon  its  face  is 
bad,  and  is  in  direct  contravention  of  the  ex- 
press terms  of  the  contract  made  by  tbe  par- 
ties. It  Is  further  violative  of  tbe  contract, 
in  that  it  permits  and  authorizes  the  lessee 
to  mine  and  remove  the  unmlned  portion  of 
the  coal  "within  a  reasonable  time"  without 
the  payment  of  the  stipulated  annual  royal- 
ties. The  provisions  of  tbe  contract  not  only 
forbid  this,  but  make  such  action  on  tbe  part 
of  tbe  lessee  a  cause  of  forfeiture.  Tbe  ef- 
fect of  the  decree,  therefore,  is  to  set  aside 
the  lease,  and  replace  it  with  an  agreement 
whose  terms  are  in  direct  opposition  to  it. 

We  are  clearly  of  opinion  that  the  case  at 
bar  cannot  be  dlstlng^nlshed  from  that  of  tbe 
Lehigh  &  Wilkes-Barre  Coal  Co.  v.  Wright, 
177  Pa.  387,  35  Atl.  919.  The  covenants  and 
stipulations  In  the  contracts  in  the  two  cases, 
while  differing  In  phraseology,  are  In  effect 
the  same.  "Royalty"  and  "rent^*  are  used 
Interchangeably  in  both  contracts.  In  the 
contract  in  each  case  a  fixed  sum  Is  to  be 
paid  annually  in  quarterly  installments.  In 
this  case  it  was  covenanted  that  tbe  lessee 
*Yor  the  remainder  of  tbe  term  will  piay  a 
fixed  minimum  cash  royalty  annually."  In 
the  Wright  Case  it  is  provided  that  the  lessee, 
"whether  coal  be  mined  or  not,  shall  pay 
•  •  •  an  annual  minimum  rental."  Tbe 
phraseology  of  tbe  two  contracts  is  different, 
but  the  language  employed  in  both  cases 
requires  the  lessee  to  pay  annually  a  fixed 
royalty  or  rental,  in  default  of  which  the 
lease  may,  at  the  option  of  the  lessor,  be 
forfeited.  This  Is  the  only  fair  and  reasona- 
ble Interpretation  of  which  the  language  in 
tbe  two  contracts  is  susceptible. 

The  learned  trial  Judge  misconstrued  rule 
62  of  the  equity  rules  adopted  by  this  court 
as  to  his  duty  in  answering  the  requests  for 
findings  of  fact  and  conclusions  of  law.  Tbe 
Judge,  sitting,  as  a  chancellor,  "may  adopt  or 
affirm  these  requests,  or  any  of  them,  or  state 
his  findings  of  fact  er  of  law  In  bis  oWn  lan- 
guage"; but  this  language  of  tbe  rule  applies 
to  each  request,  and  it  is  the  duty  of  the 
Judge  to  make  a  separate  and  distinct  an- 
swer to  tech  request  as  directed  by  the  rule. 
It  is  but  fair  to  the  trial  judge  to  say  that 
tbe  opinion  In  this  case  was  filed  by  him  be- 
fore tbe  decision  of  Hoyt  v.  Kingston  Coal 
Co.,  203  Pa.  509,  53  AtL  348,  in  which  our 
Brother  BROWN,  speaking  for  the  court,  con- 
siders the  rule  In  question,  and  interprets  it 
as  suggested  above. 

We  are  of  opinion  that  under  a  proper  in- 
terpretation of  the  contract  between  the  par- 
ties tbe  defendants  have  a  right  to  insist  on 
the  payment  of  the  fixed  minimum  royalty 
as  provided  in  the  lease,  and  that,  if  -the 
plaintiff  falls  to  make  such  payment,  the  de- 
fendants may  forfeit  the  contract 

Tbe  decree  of  the  court  below  is  reversed, 
and  it  is  now  ordered,  adjudged,  and  decreed 
that  tbe  bill  be  dismissed  at  tbe  CMt  «f  tKa 
plaintiff. 
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POniSR,  X  (dissenting).  I  dissent  from 
this  Judgment  for  the  reason  that  I  regard 
the  contract  as  a  sale  of  the  coal  In  place, 
to  be  paid  for  by  tite  ton;  the  stlpnlated  an- 
nual paymCbt  being  not  as  rental,  but  as  so 
much  of  the  purcliase  money  for  the  coal. 
In  no  event  can  I  see  any  justification  for  re- 
quiring payment  for  any  more  coal  than  Is  In 
existence  upon  the  tract.  The  full  amount 
of  coal  In  the  entire  tract  has  already  been 
paid  for  at  the  agreed  rate.  The  effect  of 
this  decision  will  be  to  compel  the  purchaser 
to  pay  twice  for  the  same  property.  Such  a 
result  could  never  have  been  contemplated 
by  tbe  parties  to  the  contract 


(6S  N.  J.  E.  »«) 

SINGBB  et  aL  r.  NATIONAL  BEDSTEAD 
MPG.  CO. 

(Ck>art  of  Chancery  of  New  Jersey.    Sept  1(^ 
1903.) 

BANKRUPTCY  —  STATUTES  —  APPLICATIOK  — 

BANKRUPTCY   PROCEEDINGS— EFFECT   ON 
PROCr:EDINQS  IN   STATB  COURT. 

1.  The  federal  bankrupt  act  (Act  July  1, 
1808,  c.  541.  30  Stat.  544  [U.  S.  Comp.  St 
1901,  p.  3418])  provides  a  system  of  bank- 
ruptcy for  particular  coses  only,  to  which  It 
applies;  and  hence  a  proceeding  in  bankruptcy 
against  an  alleged  insolvent  corporation  does 
not  supersede  a  proceeding  in  a  state  court  un- 
der a  state  statute  entitling  stockholders  and 
creditors  to  the  appointment  Of  a  receiver  for  a 
corporation  under  certain  circumstances,  'which 
relief  could  not  be  granted  under  the  bankrupt 
act. 

Bill  by  Louts  Singer  and  others  lagalnst 
the  National  Bedstead  Manufacturing  Com- 
pany. Decree  disctmrging.  a  receiver  and  or- 
dering the  assets  of  defendant  surrendered 
to  a  receiver  in  bankruptcy. 

L.  O.  Morton,  for  complainant  wmiam 
A.  Tjewls,  for  defendant  Company.  Bedle, 
Edwards  &  Thompson,  for  receiver. 

STEVENSON,  V.  O.  (orally).  I  shall  ad- 
vise an  order  that  Mr.  Mesereau  be  dischar- 
ged from  his  office  as  receiver  of  this  court 
in  order  that  all  complications  may  b^  avoid- 
ed, and  that  the  estate  of  the  defendant  cor- 
poration may  be  adtnlnlstered  under  the  di- 
rection of  the  bankrupt  court.  In  order, 
however,  to  avoid  any  misapprehension  in 
the  future,  I  mean  to  express  some  of  the 
views  which  I  entertain  in  regard  to  the 
present  situation  and  which  control  me  in 
the  action  which  I  Intend  to  take. 

The  bill  In  this  cause  was  filed  under  sec- 
tion 65  of  the  corporation  act  (Act  April  21, 
189G;  P.  li.  p.  298),  and  the  defendant  cor* 
poratlon  appeared.  Upon  the  summary  In- 
vestigation prescribed  by  the  act  which  was 
made  without  notice  to  creditors,  the  cor- 
poration was  found  to  be  Insolvent  and  a 
decree  thereupon  was  made  enjoining  It  from 
the  exercise  of  its  franchises,  and  also  ap- 
Volnting  a  receiver.  The  decree  also  provid- 
ed for  giving  notice  to  all  the  stockholders 
and  creditors  of  a  hearing  at  a  future  day 


upon  the  question  whether  the  receiver  so 
appointed  should  be  continued  or  some  oOxer 
person  should  be  appointed  In  his  place.    At 
the  time  fixed  a  grent  majority  of  the  cred- 
itors appeared  by  various  counsel,  and  de- 
sired the  appointment  of  Mr.  Mesereau  as 
their  receiver.     Mr.   Mesereau   accordingly 
was  substituted  as   receiver,   and  the  one 
first  appointed   was  discharged.     E^ch  of 
these  two  receivers  gave  bond  tn  the  sum 
of  $15,000.     After  the  final  decree  In  this 
cause  was  made,  and  the  receiver  had  been 
appointed,  and  had  taken  possession  of  the 
assets,  application  was  made  by  three  cred- 
itors to  the  United  States  District  Court  for 
the  District  of  New  Jersey,  sitting  In  bank- 
ruptcy, to  have  the  defendant  corporation 
adjudged  bankrupt,  the  petition  setting  up 
the  appointment  of  the  receiver  by  the  Court 
of  Chancery  as  the  act  of  bankruptcy.    An 
adjudication  of  bankruptcy  was  thereupon 
made,  and  an  order  was  also  made  by  the 
bankrupt  court  appointing  Mr.  Mesereau  ai 
receiver.     This    bankruptcy    receiver    also 
gave  bond  In  the  sum  of  $15,000.    All  the 
creditors  were  then  brought  before  the  Court 
of  Chancery  on  an  order  to  show  cause  ob- 
tained by  the  receiver,  Mr.  Mesereau,  at  the 
request  of  creditors,  with  a  view  to  having 
some  proper  action  taken  which  would  pre- 
vent the  waste  of  the  assets  In  litigations 
growing  out  of  the  situation. 

The  Constitution  of  the  United  States  (ar- 
ticle 1,  S  8,  cl.  4)  provides  that  C!ongress 
may  "establish  uniform'  laws  on  the  subject 
o^  bankruptcy  thronghojit  the  United  States." 
Tlie  required  uniformity,  as  is  stated  In  on 
opinion  of  the  Supreme  Court  of  the  United 
States  In  a  recent  case.  Is  merely  geographic- 
al. Tliat  is  to  say;  Congress  can  pass  any 
law  on  the  subject  of  bankruptcy  (and  that 
term  Is  '  conceded  to  include  insolvency) 
which  it  sees  fit  to  pass,  however,  lacking  in 
uniformity  in  Its  operation  upon  difFerent 
classes  of  persons  and  kinds  of  property  it 
may  be,  provided  that  such  a  law  must  op- 
erate in  precisely  the  same  way  In  all  parts 
of  the  United  States.  Congress  Is  not  obliged 
to  establish  bankrupt  courts  for  the  admin- 
istration of  these  uniform  laws,  nor  Is  Con- 
gress obliged  to  pass  a  system  of  bankruptcy 
laws.  CJongress  can  pass  one  law  on  the 
subject  of  bankruptcy  embodied  In  a  few 
lines,  or  ten  laws,  or  a  "system"  of  laws. 
To  the  extent  that  Congress  covers  the  field 
the  state  laws  are  suspended.  If  It  covers 
only  a  part  of' the  field,  the  remainder  may 
be  occupied  by  state  laws. 

It  may  be  that  Congress  cannot  Impose  up- 
on the  stat^  courts  the  duly  of  administering 
any  system  of.  bankrupt  laws,  but  If .  Con- 
gress sees  fit  to  pass  general  laws  on  the  sub- 
ject of  bankruptcy  without  providing  the 
Judicial  machinery  for  their  administration 
all  state  courts  having  Jurisdiction  of  bank- 
ruptcy or  Insolvency  cases  would  be  obliged 
to  enforce  the  laws  on  that  subject  enacted 
by  (Congress,  and  any  conflicting  'state  laws 
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or  any  state  la^ra  whatever  applicable  to 
tbe  cases  to  which  the  federal  laws  applied 
wonld  be  suspended. 

A  very  complete  "Bystem"  of  bankruptcy 
laws  could,  I  think,  be  enacted  by  Congress 
without  creating  any  special  bankrupt  courts 
at  alL  8uch  a  code  would  be  enforceable 
by  all  the  courts,  state  or  federal,  having  Ju- 
risdiction of  any  case  to  which  the  code  ap- 
plied, the  code  being  a  part  of  the  "supreme 
law  of  the  land."  Of  course.  Congress  can- 
not extend  Its  power  to  pass  laws  "on  the 
subject  of  bankruptcy"  by  merely  giving 
names  to  laws,  or  by  arbitrarily  defining 
certain  conduct  of  natural  persons  or  corpo- 
rations as  acts  of  bankruptcy.  Congress  Is 
confined  to  the  "snbject  of  bankruptcy"  as 
that  subject  was  recognized  In  the  Jurispru- 
dence of  England  and  America  In  1787. 

In  the  present  instance  Congress  has  seen 
-fit  to  provide  a  more  or  less  elaborate  code 
of  bankruptcy  laws  applicable  to  certain 
specified  cases,  and  to  erect  special  tribunals 
who  have  exclusive'  cognizance  of  those  cas- 
es, and  who  have  to  a  large  extent  exclusive 
Jurisdiction  to  administer  this  code  of  laws. 
The  result  is  that  the  state  courts  lose  Juris- 
diction of  those  cases,  H  they  ever  had  any, 
because  state  laws  which  are  applicable  to 
them  are  suspended,  and  the  state  courts  are 
not  permitted  to  administer  the  federal  bank- 
rupt law  except  to  a  very  limited  extent 

A  more  or  leas  indefinite,  and  I  think  mis- 
leading, notion  has  sometimes  been  expressed 
that  the  Constitution  has  committed  to  Con- 
gress the  whole  subject  of  bankruptcy  and 
Insolvency  for  appropriate  legislation,  and 
that  therefore  whenever  Congress  passes  a 
general  bankrupt  law,  which  it  has  done  folir 
times,  each  time  naming  It  a  "uniform  sys- 
tem of  bankruptcy,"  all  power  on  the  part 
of  the  states  to  l4lslate  upon  the  subject  of 
bankruptcy  or  Insolvency  is  immediately  sus- 
pended. The  premise  may  be  deemed  to  be 
correct,  but  it  seems  to  me  that  the  conclu- 
sion is  entirely  erroneous.  Congress  is  not 
obliged  to  legislate  on  the  whole  subject  of 
bankruptcy;  it  may  deal  wKb  only  one  or 
several  parts.  It  is  the  enactment  by  Con- 
gress of  a  law  applicable  to  a  particular  case 
which  suspends  any  state  law  which  other- 
wise would  be  applicable  to  that  case.  If 
every  case  of  bankruptcy  or  insolvency  were 
within  the  operation  of  a  national  bankrupt 
act,  then  no  possible  state  law  on  the  sub- 
ject of  bankruptcy  or  Insolvency  would  have 
any.  vigor,  but  every  such  law  would  ipso 
facto  be  suspended. 

When  the  present  bankruptcy  act  (Act  July 
1,  ISeSk  c.  Ml,  SO  Stat  544  [U.  S.  Comp.  St 
19(tt,  p.  S418])  was  under  discussion  In  Con- 
greM,  my  recollection  Is  that  a  large  and  In- 
fluential body  of  our  national  legislators  ear- 
nestly proposed  to  enact  merely  a  voluntary 
law— a  law  under  which  debtors  could  come 
Into  a  bankrupt  court,  lay  down  their  assets, 
and  get  a  dlschargew  Would  anybody  serious- 
ly aigne  that  if  such  a  "nnifonn  system  of 


bankruptcjf  had  been  enacted  by  Congress 
It  Wou.'d  have  had  the  effect  to  isnspena 
the  operation  of  state  bankruptcy  and  insol- 
vent laws  under  which  insolvent  debtors  or 
fraudulent  Insolvent  debtors  are  brought  in- 
voluntarily into  court  and  stripped  of  their 
assets  for  the  benefit  of  their  creditors? 

The  present  "system  of  bankruptcy"  which 
Congress  saw  fit  to  enact  In  1888  does  not 
pretend  to  cover  the  whole  field  of  either 
voluntary  or  Involuntary  bankruptcy  and  In- 
solvency. Corporations  are  not  allowed  to 
become  voluntary  bankrupts.  Large  dasses 
of  natural  persons  and  corxioratlons  are  ex- 
cluded absolutely  from  the  operation  of  the 
Involuntary  system.  All  corporations  as  well 
as  natural  persons  are  excluded  If  their  debt's 
do  not  amount  to  |1,000.  It  would  be  a  most 
extraordinary  state  of  affairs  If  transporta- 
tion companies.  Insurance  companies,  and 
many  other  kinds  of  business  corporations 
not  within  the  classes  enumerated  in  the 
present  bankrupt  act  and  also  manufactur- 
ing, mercantile,  and  trading  corporations 
whose  debts  do  not  amount  tb  $1,000,  could 
not  be  subjected  to  the  operation  of  our  New 
Jersey  statute,  which  provides  a  means  f<* 
winding  them  up  and  distributing  their  as- 
sets. The  result  would  be  that  such  corpora- 
tions when  insolvent  could  not  be  wound  up 
at  all  at  the  Instance  of  their  creditors.  Thfe 
bankrupt  act  (Act  July  1,  1898,  c.  641,  8  4b, 
80  Stat  547  [U.  S.  Comp.  St.  1901,  p.  3428]) 
expressly  provides  that  national  banks  and 
banks  incorporated  under  state  or  federal 
laws  shall  not  be  adjudged  involuntary  bank- 
rupts, the  intention  plainly  being  to  leave 
these  respective  banking  conporations  to  be 
wound  up  under  national  or  state  statutes 
particularly  applicable  to  them. 

It  is  perfectly  plain  that  state  systems  of 
voluntary  and  Involuntary  bankruptcy  may 
remain  to-day  in  full  operation  upon  large' 
numbers  of  insolvent  natural  x>ersons  and  cor- 
porationa  who  cannot  be  brought  within  the 
operation  of  the  national  bankrupt  act  under 
any  possible  state  of  facts. 

It  is  also,  it  seems  to  me,  equally  plain 
that  a  state  system  of  involuntary  insolvency 
also  remains  in  full  operation  upon  persons 
and  corporations,  who  are  as  possible  bank- 
rupts within  the  operation  of  the  national 
bankruptcy  act,  so  far  as  the  state  system 
deals  with  cases  of  which  the  bankrupt 
courts  under  the  federal  act  can  obtain  no 
Jurisdiction.  To  state  the  point  otherwise,  I 
may  say  that  to  my  mind  there  is  no  distinc- 
tion between  an  Insolvent  insurance  com- 
pany, railroad  company,  or  laundry  company; 
which  owes  $1,000  of  debts  and  has 'commit- 
ted an  act  of  bankruptcy,  on  the  one  hand, 
and  an  Insolvent  manufacturing,  mercantile, 
or  trading  company  which  has  committed  no 
act  of  bankruptcy,  or  does  not  owe  debts 
amounting  to  $1,000,  on  the  other  hand,  in 
respect  of  the  operation  of  the  national  bank- 
rupt act  and  the  New  Jersey  insolvent  cor^ 
poratlon  act    In  neither  Instance  Is  a  case 
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presented  of  wblcb  the  federal  bankrupt 
court  can  take  cognizance.  Each  case,  there- 
fore, is  within  the  full  and  complete  opera- 
tion of  the  New  Jersey  statute. 

As  I  read  the  present  bankmpt  act,  the  In- 
tention of  Congress  is  that  every  case  of 
bankruptcy  or  insolvency  of  which  the  bank- 
rupt court  has  jurisdiction  is  to  be  dealt  with 
exclusively  by  that  court  The  intention  of 
the  act  Is  to  supply  the  law  of  certain  cases, 
and  to  supply  a  special  court  to  enforce  that 
law.  All  other  cases  of  bankruptcy  or  insol- 
vency are  left  to  be  dealt  with  as  the  state 
legislatures  may  see  fit. 

It  may  be  conceded  tliat  Congress  can  pro- 
Vide  a  law  for  only  a  limited  number  of  cases 
of  bankruptcy  and  insolvency,  and  expressly 
prohibit  the  enactment  of  any  other  bank- 
rupt or  insolvent  laws  by  the  states.  For 
present  purposes  the  concession  may  be  that 
Congi^B  might  pass  a  voluntary  system  of 
bankruptcy,  and  enact  that  there  should  be 
no-  other  law  on  the  subject  of  bankruptcy  or 
insolvency,  voluntary  or  involuntary,  through- 
out the  United  States.  Even  if  tills  be  a 
sound  view,  it  need  not  be  considered,  be- 
cause the  present  bankrupt  act  contains  no 
words  prohibiting  states  from  passing  insol- 
vent or  bankrupt  laws  which  deal  with  cases 
which  are  not  within  the  operation  of  the 
national  bankrupt  act— which  are  expressly 
excluded  from  it  It  would  be  a  singular  re- 
sult, indeed,  if  because  Congress  has  not  seen 
fit  to  provide  a  bankrupt  law  applicable  to 
corporations  engaged  in  operating  railroads, 
steamboats,  insurance  companies,  laundries, 
livery  stables,  and  large  numbers  of  other 
business  enterprises,  the  Inference  must  be 
drawn  tliat  Congress  did  not  intend  that  any 
bankmpt  or  insolvent  laws  should  be  applied 
to  this  class  of  corporations,  but  that  state 
insolvency  laws  applicable  to  them  should  be 
suspended. 

So,  also,  where  the  corporation  might  be 
within  the  operation  of  the  federal  bank- 
rupt act,  if  It  had  committed  an  act  of  bank- 
ruptcy, it  remains,  it  seems  to  me,  without 
the  scope  of  that  act.  and  within  the  full 
operation  of  state  acts  in  respect  of  a  charge 
of  insolvency  which  includes  no  act  of  bank- 
ruptcy as  defined  by  the  bankrupt  act 

Of  course,  as  I  have  intimated,  it  may  be 
admitted  that  ^Congress  has  the  power  to  say 
In  the  bankrupt  act  that  no  natural  person 
or  corporation,  subject  to  its  provisions,  shall 
be  liable  to  be  involuntarily  deprived  of  bis 
or  Its  property  because  of  insolvency,  at  the 
Instance  of  his  or  its  creditors,  under  any 
state  statute  or  in  any  state  court  Gon> 
gress,  however,  has  said  nothing  of  this  kind, 
nor  do  I  think  can  such  an  intention  be  gath- 
ered in  any  way  from  any  or  all  of  the  provi- 
sions of  the  bankrupt  act 

The  difficulty  of  finding  such  an  inten- 
tion in  tlie  present  bankrupt  act  is  certain- 
ly greater  in  the  case  of  our  New  Jersey 
legislation  concerning  insolvent  corporations 
than  It  is  in  the  case  of  natural  persons  un- 


der ordinary  state  bankrupt  laws.  Our  I^- 
islation^does  not  provide  merely  a  creditors' 
suit  for  the  sequestration  of  the  assets  of 
insolvent  corporations.  The  direct  object 
of  the  suit  is  to  place  the  corporation  under 
disabilities  by  an  Injunction  which  prevents 
it  from  exercising  its  franchises.  The  bank- 
rupt act  does  not  undertake  to  touch  the 
life  of  the  corporation  or  its  permanent  ca- 
pacity to  exercise  its  francliises.  It  deals 
wholly  with  the  assets  of  the  corporation. 
After  the  bankrupt  court  has  stripped  a  cor- 
poration of  its  assets,  the  corporation  i« 
amenable  to  proceedings  und»  our  state 
statute  to  have  it  disabled  and  then  dis- 
solved. Our  state  ijtatute  plainly  remains 
at  all  times  in  full  force  for  the  purpose  of 
aftording  stockholders  as  well  as  creditors 
the  remedy  of  this  statutory  injunction,'  and 
not  only  the  rights  of  stockholders,  but  the 
safety  of  the  public  also,  must  .be  recog- 
nized and  cared  for  in  our  statutory  suit 
Is  it  possible  that  any  mind  can  be  so  as- 
tute as  to  discover  in  any  of  the  language 
of  the  bankrupt  act  an  intent  that  after 
the  Court  of  Cbancery  of  New  Jersey,  un- 
der the  statute  of  the  state,  has  disabled 
one  of  its  corporations  from  the  exercise  of 
Its  franchises  by  an  injunction  in  pursuance 
of  the  policy  of  the  state,  there  must  be  no 
sequestration  of  the  assets  of  the  corpora- 
tion by  a  receiver  for  the  equal  benefit  of 
all  the  creditors,  even  though  the  bankrupt 
coutt  has  no  jurisdiction  to  grant  the  cred- 
itors such  relief?  The  mischiefs  of  such  a 
supposed  stituatibn  are  numerous  and  man- 
ifest 

But  if  we  must  suppose  that  somewhere 
in  the  bankrupt  ac^  there  lurks  an  Inten- 
tion to  prevent  creditors  of  insolvent  cor- 
porations from  maintaining  that  part  of  the 
proceeding  under  our  act  which  consists 
in  the  distribution  of  the  assets  of  an  in- 
solvent corporation  among  its  creditors,  it 
would  still  seem  that  all  parts  of  our  act 
Including  the  provision  for  a  receiver  when 
one  is  necessary,  would  be  fully  operative 
for  the  protection  of  stockholders.  If  the 
conclusion  could  be  reached  in  any  way  that 
Congress  intends  that  the  creditors  of  an 
insolvent  corporation  shall  not  be  allowed 
to  secure  under  our  statute  the  distribution 
of  the  assets  of  the  corporation  through  a 
receiver.  It  would  require,  I  think,  a  fur- 
ther and  deeper  search  to  find  any  expres- 
sion of  intention  to  deprive  the  stockholders 
of  this  remedy  of  distribution  which  they 
now  enjoy  equally  with  the  creditors.  But 
I  shall  not  pursue  this  subject  furtha.  It 
has  never,  to  my  knowledge,  been  suggest- 
ed that  our  New  Jersey  statute  has  been 
suspended  so  far  as  it  permits  creditors  to 
institute  the  proceedings  which  it  author- 
ises against  insolvent  corporations,  while 
it  remains  unsuspended  so  far  as  it  permits 
stockholders  to  institute  these  proceedings. 

The  whole  case,  under  our  statute,  against 
an   insolvent   corporation,    is   radically  dlf- 
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ferent  from  any  caBe  which  can  be  brought 
against  It  under  the  bankrupt  act  Any 
stockholder  as  -well  as  any  creditor  may  In- 
stitute the  proceedings— may  be  the  com- 
plaining party.  Insolvency,  without  any  act 
of  bankruptcy,  is  the  jurisdictional  fact,  and 
this  insolvency  is  not  the  insolyency  defined 
In  the  bankrupt  act,  but  common-law  In- 
soryency  of  a  certain  kind  and  nature  which 
the  statute  specifies.  The  direct  and  neces- 
sary decree.  If  any  passes  Against  the  de- 
fendant. Is  for  an  Injunction  disabling  the 
corporatton  from  the  exercise  of  its  fran- 
chises. Subsequently  an  order  may  be  made 
dissolving  the  corporation.  The  appoint- 
ment of  the  statutorv  receiver  Is  not  a  nec- 
essary part  of  the  proceedings,-  and  may  not 
In  fact  take  place.  The  corporation  Is  first 
practically  put  to  death,  and  then,  as  a  nec- 
essary consequence.  Its  assets.  If  there  are 
any,  are  distributed  first  among  its  credit- 
ors, and  then  among  its  stockholders.  The 
bankrupt  court  has  no  jurisdiction  of  this 
case  or  any  part  of  it,  and  if  Congress  in- 
tended, under  its  power  to  pass  bankruptcy 
laws,  to  enact  that  in  such  a  state  proceed- 
ing the  defendant  corporation  shall  not  be 
Involuntarily  deprived  of  Its  property  for 
the  equal  benefit  of  Its  creditors.  Congress 
would  certainly  have  made  such  an  extra- 
ordinary declaration  in  unmistakable  lan- 
guage. Such  an  Intention  cannot  be  estab- 
lished by  remote  Inferences. 

That  no  part  of  our  New  Jersey  statute 
which  we  are  considering  has  been  sus- 
pended by  the  bankrupt  act,  even  in  its 
operation  upon  those  classes  of  corpora- 
tions which  are  enumerated  In  the  bankrupt 
act  and  made  subject  to  Its  provisions,  te 
now  quite  generally  admitted  in  this  part 
of  the  country.  In  the  absence  of  bank- 
ruptcy proceedings  the  jurisdiction  of  the 
Court  of  Chancery  under  our  statute  is  not 
perhaps  very  liable  to  be  questioned.  But 
conflicts  of  jurisdiction  between  federal  and 
state  courts  in  insolvency  cases  have  taken 
place  or  have  been  made  possible  in  in- 
stances where  a  case  of  insolvency  has  been 
presented  to  a  state  court  under  a  state  law, 
and  has  been  acted  upon,  and  then  subse- 
quently an  entirely  different  legal  case  un- 
der the  federal  bankrupt-  act  has  been  pre- 
sented to  the  bankrupt  court  and  action  has 
been  taken  in  that  court  The  result  Is 
thdt  there  are  two  receivers,  as  in  the  in- 
stance now  before  this  court  each  claiming 
the  assets.  It  Is  this  situation  that  I  have 
been  leading  up  to,  and  which  Is  the  im- 
portant matter  to  be  discussed. 

As  the  bankrupt  act  stood  until  the  recent 
amendments,  I  am  unable  to  perceive  how, 
when  the  Court  of  Chancery  has  acted  un- 
der the  New  Jersey  statute  relating  to  In- 
solvent corporations— has  passed  its  dlsa- 
bltng  decree  practically  extinguishing  the  cor- 
poration, and  has  then,  as  a  necessary  result 
appointed  a  receiver  of  the  cori>orate  assets 
— •   receiver  subsequently   appointed   by  a 


bankrupt  court,  L  e.,  appointed  subsequent 
to  the  vesting  of  the  assets  In  the  chancery 
receiver  under  our  statute,  or  a  trustee  ap- 
pointed under  a  subsequent  adjudication  of 
bankruptcy,  can  acquire  any  title  to  those 
assets. 

The  title  which  the  trustee  In  bankruptcy 
takes  Is  defined  in  the  bankrupt  act,  and 
practically  includes  only  the  property  which 
belonged  to  the  bankrupt  at  the  time  of  the 
adjudication,  and  property  theretofore  trans- 
ferred by  him  by  way  of  preference  or  in 
fraud  of  creditors. 

But  it  has  frequently  been  said,  in  a  gen- 
eral way,  that  It  is  the  policy  of  the  bank- 
rupt act  to  have  the  assets  of  bankrupts 
administered  by  the  bankrupt  court  This 
is  true,  but  only  In  the  cases  for  which  the 
bankrupt  act  makes  provision.  If  the  bank- 
rupt act  makes  provision  for  one  case  of 
Insolvency,  and  leaves  another  case  to  be 
dealt  with  by  a  state  law,  the  two  cases 
are  not  related  to  each  other,  because  they 
are  both  cases  of  Insolvency.  The  case  left 
under  the  operation  of  the  state  law  is  not 
recognized  as  a  case  of  bankruptcy  by  the 
bankrupt  law.  I  know  of  no  more  reason 
why  the  subsequent  bankruptcy  trustee 
should  take  the  assets  In  the  course  of  ad- 
ministration from  the  prior  chancery  receiver 
under  our  insolvent  corporation  act  than 
there  would  be  for  his  taking  the  assets  from 
a  receiver  appointed  as  the  result  of  a  judg- 
ment in  an  action  of  quo  warranto.  All  cas- 
es which  are  not  cognizable  by  the  bank- 
rupt act,  but  which  warrant  the  appoint- 
ment of  a  receiver  by  a  state  court,  seem  to 
constitute  one  class,  and  to  be  Indistinguish- 
able from  each  other  with  respect  to  bank- 
ruptcy proceedings.  I  fail  to  find  in  the 
provisions  of  the  original  bankrupt  act  of 
1898,  which  define  the  title  which  the  bank- 
ruptcy trustee  takes,  or  any  other  provisions 
of  that  act,  any  justification  for  the  propo- 
sition tliat  a  subsequent  bankruptcy  receiv- 
er or  trustee  can  take  possession  and  admin- 
ister assets  of  the  bankrupt  corporation 
whicli,  prior  to  the  adjudication  of  bankrupt- 
cy, have  been  lawfully  vested  In  a  receiver 
appointed  by  a  state  court  under  a  state 
statute  which  remains  nnsuspended  by  the 
bankrupt  act.  Nor  can  I  see  that  it  makes 
the  slightest  dUterence  whether  the  case 
against  the  corporation  cognizable  by  the 
state  court  under  the  state  statute  is  one  of 
common-law  Insolvency  or  of  some  special 
statutory  insolvency  to  which  no  national 
bankrupt  act  perhaps  could  extend,  or  of 
forfeiture  of  franchises  for  breach  of  condi- 
tion, or  any  other  ground  for  the  extinction 
of  a  corporation  and  consequent  administra- 
tion of  its  assets  by  a  receiver.  As  I  hav* 
tried  to  explain  before,  it  is  the  case,  1.  •., 
the  state  of  facts,  presented  to  the  court 
upon  which  remedies  are  prayed  for  which 
most  be  looked  at  In  order  to  determine  what 
law  Is  to  be  applied.  If  the  case  which  the 
state  court  deals  with  is  not  cognizable  in 
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the  bankrupt  court;  then  not  only  the  state 
statute  remains  vmsuspended  by  the  bank- 
rupt act,  but  the  state  receiver  appointed 
under  that  statute  clearly  takes  a  legal  title, 
which  is  not  divested  by  a  subsequent  bank- 
ruptcy trustee. 

An  erroneous  notion,  according  to  my 
view,  has  been  expressed  to  the  effect  that 
even  though  our  state  statute  may  remain 
in  full  force,  yet  when  bankruptcy  proceed- 
ings are  started  in  some  mysterious  way  the 
state  act  and  proceedings  thereunder  become 
void  as  against  the  bankruptcy  act  and  pro- 
ceedings. In  brief,  the  state  proceedings  are 
considered  a  fraud  upon  the  bankrupt  act 
when  the  latter  is  actually  applied  to  the 
corporation,  wliich  is  the  subject  of  the  state 
proceedings,  with  intent  to  administer  the 
assets  of  the  corporation.  In  support  of 
this  view  reference  may  be  made  to  the  doc- 
trine which  was  established  soon  after  the 
passage  of  the  present  bankrupt  act,  that  the 
trustee  in  bankruptcy  takes  title  to  the  as- 
sets which  the  bankrupt  lias  transferred  to 
a  general  assignee  without  preference  prior 
to  the  adjudication  In  bankruptcy.  But  the 
bankrupt  act  made  such  a  general  assign* 
ment  an  act  of  bankruptcy.  In  the  case  of 
natural  persons  also  the  bankrupt  act  pro- 
vides by  Its  voluntary  system  of  bankruptcy 
for  the  very  situation  presented  by  a  gen- 
eral assignment,  and  provides  remedies  for 
the  debtor  and  his  creditors  arising  out  of 
that  situation.  The  debtor,  other  than  a 
corporation,  who  undertakes  to  make  a  gen- 
eral assignment  of  his  estate  so  that  the 
same  may  be  administered  under  a  state 
law,  Is  deliberately  avoiding  and  evading  the 
provisions  of  the  bankrupt  act,  and  Is  pro- 
ceeding in  defiance  of  Its  policy.  He  plain- 
ly Is  perpetrating  a  fraud  on  the  act.  It 
was  thought  to  be  an  intolerable  situation 
that,  while  the  assignor  might  be  adjudged 
bankrupt  because  of  his  general  assignment 
as  an  act  of  bankruptcy,  nevertheless  the 
general  assignment  should  stand,  and  the 
estate  be  administered  by  the  assignee  se- 
lected by  the  bankrupt,  in  violation  of  the 
spirit  and  intention  of  the  bankrupt  law  with 
reference  to  the  voluntary  transfer  by  in- 
solvent natural  persons  of  their  estates  for 
the  benefit  of  their  creditors.  In  dealing  with 
unscientific  statutes  like  the  bankrupt  act, 
courts  naturally  become  courageous,  and  it 
is  not  surprising  that,  notwithstanding  th& 
definition  of  the  title  which  the  trustee  in 
bankruptcy  takes,  contained  in  the  bank- 
rupt act,  did  not  Include  assets  transferred 
by  the  bankrupt  prior  to  the  adjudication 
by  a  general  assignment  for  the  equal  benefit 
of  creditors,  still  an  intention  that  such  as- 
sets should  go  to  the  trustee  in  bankruptcy 
was  derived  from  a  perusal  of  the  whole 
act 

I  tUnk,. however,  that  none  of  the  reasons 
which  led  the  federal  courts  to  the  conclu- 
sion which  I  have  stated  in  regard  to  gen- 
eral assignments  apply  to  a  receivership  un- 


der our  insolvent  corporation  act  Neither 
our  statute  nor  proceedings  instituted  under 
It  at  the  Instance  of  creditors  can,  I  think, 
be  shown  to  be  in  fraud  of  the  spirit  or  par- 
pose  of  the  bankrupt  act,  or  in  any  way 
violative  of  its  policy.  In  the  first  place,  it 
may  be  observed  that  so  far  as  the  corpora- 
tion may  be  deemed  an  actor  in  the  proceed- 
ings, or  a  willing  subject  thereof,  it  (the 
corporation)  is  not  evading  the  provisions  or 
the  policy  of  the  bankrupt  act,  because  the 
bankrupt  act  has  shut  the  door  of  the  l>aiik- 
rupt  court  In  the  face  of  the  corporation. 

But  the  great  point  of  distinction  lies  In 
the  fact  that  the  creditors  of  the  insolvent 
corporation  who  bring  their  debtor  corpora- 
tion Into  the  state  court  for  relief  have  no 
remedy  whatever  In  the  bankrupt  court;  the 
door  of  the  bankrupt  court  is  also  shut  In 
their  faces.  The  state  court,  at  their  In- 
stance, has  dealt  with  a  case  of  which  the 
banknq>t  court  can  take  no  cognizance, 
and  has  provided  remedies  appropriate  to 
that  case.  By  what  possible  course  of  rea- 
soning can  creditors  be  charged  with  com- 
mitting a  fraud  upon  or  violating  the  policy 
dt  the  bankrupt  act  when  the  bankrupt  act 
does  not  recognize  tb^r  case  or  afTord  them 
any  remedies  for  their  grievance? 

Even  If,  as  a  niatter  of  fact,  an  insolvent 
corporation  has  committed  an  act  of  bank- 
ruptcy, the  creditors  who  bring  it,  as  a  mere 
insolvent  Into  the  state  court,  are  not  bound 
to  know  of  the  act  of  bankruptcy,  and  may 
In  fact  not  have  notice  of  it,  or  may  not  be 
able  to  prove  it.  Their  case  under  the  state 
statute  should  not  be  thrown  out  of  the  state 
court,  because  if  they  had  the  requisite 
amount  of  information,  and  the  requisite 
amount  of  proof,  they  might  bring  an  entire- 
ly different  legal  case  in  the  bankrupt  court, 
and  then  that  court  would  give  them  a  part 
of  the  relief  which  they  seek  to  obtain  i» 
the  state  court. 

If  the  bankrupt  act  remained  to-day  as  It 
was  originally  enacted  in  1898,  I  should  feel 
constrained  to  hold,  until  the  fed%ral  courts 
should  speak  with  authority  on  the  sub- 
ject, that  a  receiver  under  our  statute  would 
hold  title  to  the  assets  of  an  insolvent  cor- 
poration against  a  receiver  In  bankruptcy 
subsequently  appointed,  and  against  a  trus- 
tee In  bankruptcy  appointed  by  virtue  of  a 
subsequent  adjudication  of  bankruptcy.  1 
should  hold  that  there  is  nothing  In  the  bank- 
rupt act  which  makes  the  title  of  the  trus- 
tee in  bankruptcy  reach  back  of  the  ad- 
judication so  as  to  take  hold  of  assets  law- 
fully vested  in  a  state  receiver  appointed  un- 
der a  state  statute,  and  that  it  would  make 
no  difference  whether  the  case  presented  to 
the  state,  court  in  which  the  receiver  was 
appointed  was  one  of  insolvency,  violation 
of  a. state  law,  breach  of  condition,  or  any- 
thing else,  provided  tbe  case-  so  presented 
was  one  of  which  the  bankrupt  court  could 
take  no  coKnizance. 
.  But  ve  have  not  to  deal  with  the  original 
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bankrupt  act  '  Uast  'winter  a  very  pecallar 
amendment  of  that  act  was  enacted  by 
Oongress.  The-  section  of  the  atatute  which 
defines  acts  of  bankruptcy  was  amended  ao 
Kb  to  make  It  an  act  of  bankruptcy  commit- 
ted by  a-  corporation  "when  because  of  in- 
solvency a  recover  or  trustee  has  been  put 
In  charge  of  Its  property  under  the  laws  of 
a  state,  or  territory,  or  of  the  United  States." 
In  the  present  condition  of  federal  and  state 
legislation,  that  certainly  seems  to  be  a  most 
extraordinary  act  of  bankruptcy,  and  state 
courts  must  necessarily  await  the  exposi- 
tion and  construction  of  this  singular  piece 
of  legislation  by  the  federal  courts,  who  are 
its  authorltatlTe  Interpreters.  If  the  Inferior 
federal  courts  agree,  probably  their  construc- 
tion wlU  stand  the  final  test;  If  they  dis- 
agree, we  may  have  to  wait  for  years  to 
hear  from  the  Supreme  Court  of  the  United 
States,  BO  as  to  find  out  what  the  real  law  la. 

While  I  do  not  Intend  to  attempt  to  con- 
strue this  amendment.  It  may  be  worth  while 
to  consider  briefly  some  of  the  questions 
which  are  presented  on  Its  face.  The  re- 
ceiver must  be  put  In  charge  ef  the  proper- 
ty of  the  debtor  "because  of  insolvency." 
Now,  It  may  be  gmestlened  'What  Is  meant 
by  «ie  word  "Insolvency."  The  bankmiit 
act  defines  the  word  "insolvent"  as  some- 
thing altogether  different  from  a  oommon- 
law  insolvent.  The  bankrupt  act  further 
provides  that  the  words  and  phrases  -which 
it  defines  shall  be  taken  In  the  sense  so  de- 
fined excepting  where  the  context  shows  that 
another  sense  Is  Intended.  If  the  definition 
of  the  word  "incM^lvent"  in  the  bankrupt  act 
carries  with  it,  as  It  seems  to  do,  a  corre- 
sponding definition  of  the  word  'Inaolven- 
cy,"  the  proposition  appears  to  be  Incontro- 
vertible that  no  receiver  Is  ever  put  in  charge 
of  the  property  of  an  insolvent  corporation 
under  our  statute  "becanae  of  insolvency" 
within  the  meaning  of  the  bankrupt  act; 

A  corporation  may  be  hopelessly  insolvent 
imder  our  statute,  -tmi  yet  be  entirely  sol- 
vent under  this  definition  of  the  bankrupt 
act  Insolvency,  under  this  definition,  Is  not 
the  subject  of  investigation  in  our  statutory 
suit.  Probably  it  wonld  not  be  argued  that 
the  word  "Insolvency"  would  include  in- 
solvency as  arbitrarily  defined  by  a  atate 
statnte,  bat  unknown  both  to  the  common 
law  and  to  the  bankrupt  lav.  If  corpora- 
tions entirely  solvent,  able  to  pay  their 
debts  as  they  come  due,  were  arbitrarily  de- 
fined as  Insolvent  by  a  state  statute  when- 
ever they  lost  one-half  «f  their  capital,  and 
were  subjected  to  Insolvency  proceedings  on 
that  ground,  I  do  not  suppose  that  such  a 
ease  of  "Insolvency"  would  be  deemed  with- 
in the  meaning  of  the  amendment  which  we 
are  oonaldeting,  if,  indeed,  Oongtess  would 
have  the  power  to  make  the  appointment  of 
a  receiver  In  such  a  case  an  act  of  bank- 
rupley. 

It  may  also  be  questioned  whether  a  m- 
tttnr  is  pot  in  charge  of  the  assets  of  a 


cotpomtion  under  <inr-  atatute  "because  at 
insotvencjf'  of  any  kind  wbatever.  .  The  Im- 
mediate cause  of  the  vesting  of  the  assets 
of  a  corporation  in  a  receiver  imder  our  stat- 
ute is  not  any  tendltloa  of  insolvency,  how- 
ever defined,  but  the  practical  suspension 
of  the  life  of  the  corporation  by  the  injunc- 
tion -which  disables  it  from  exercising  its 
franchises.  Ouc  statutory  receiver  can  nev- 
er be  appointed  excepting  as' the  result  of  the 
final  'decree  disabling  the  «forporatlon  by 
enjoining  it  from  the  exercise  of  its  fran- 
chises. The  assets  of  a  corporation  after  Judg- 
ment of  forfeiture  are  put  in  charge  of  a  re- 
ceiver because  of  that  Judgment  of  forfeiture, 
and  not  because  of  the  particular  ground 
upon  whldi  the  Judgment  of  forfeiture  'was 
based.  The  basis  of  the  Judgment  in  a 
quo  warranto  case,  Uke  the  basis  of  the  de- 
cree disabling  the  corporation  under  our  atat- 
ute, may  be  deemed  the  remote,  as  distin- 
guished from  the  immediate,  cause  of  the 
receivership.  The  receivership  is  caused  by 
the  absence  of  the  active  corporation— by  a 
situation  which  demands  a  custodian  and 
caretaker  of  property  which  otherwise  would 
be  exposed  to  Injury  and  'waste.  The  cause 
of  this  situation  may  be  insolvency,  or  may 
be  a  large  number  of  other  facts  and  con- 
ditions. There  seems  to  be  some  room  to 
question  whether  It  'was  the  intention  of  this 
amendnient  of  the  bankrupt  act  to  set  the 
bankrupt  courts  inquiring  back  of  the  de- 
cree disabling  or  dissolving  a  corporation, 
which  makes  a  receivership  necessary.  Into 
the  nature  of  the  grounds  upon  which  not 
the  appolntmeiit  of  the  recelvev  was  based, 
but  the  decree  disabling  or  dissolving  the 
corporation  was  based.  A  man's  estate  Is 
administered  liecanse  of  his  death,  while  his 
death  Is  caused  by  a  particular  disease.  One 
would  hardly  say  that  the  administration 
of  the  estate  Is  "because  of"  the  particular 
disease  which   killed  the  man. 

There  are  other  questions  raised  by  this 
peculiar  amendment  of  the  bankrupt  law 
which  are  certainly  Interesting,  al^ongh 
they  are  not  presented  by  the  case  now  be- 
fore this  court.  Some  of  them  are  liable, 
however,  to  come  up  at  any  time.  It  may  be 
doubted  whether  the  temporary  putting  In 
chaige  of  tiie  assets  of  the  debtor  because 
of  Insolvency  constitutes  this  novel  act  of 
bankruptcy,  or  whether  such  putting  in 
charge  must  be  permanent  Sometimes,  up- 
on filing  a  un  under  our  statute  against  « 
corporation  charging  It  witii  Insolvency,  a 
receiver  Is  at  once  appointed  of  all  the  as- 
sets of  the  corporation,  such  appointment 
being  made  under  the  graeral  equity  powi>r 
of  the  court  A  receiver  appointed  In  this 
manner  prior  to  the  deeriie  for  an  Injunb- 
Hon  does  not  take  title  under  the'  statute, 
but  is  a  mere  custodian.  Is  such  a  recelver- 
Aip  an  act  of  bankruptcy  on  the  part  of  the 
enfortunate  corporation?  If  so,  In  case,  up- 
°on  the  return  of  the  order  to  show  cause,  a 
sammary  Investigation  resntts  la  favor  of 
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the  defendant  corporation,  and  the  order  im 
discharged,  and  the  receiverahip  vacated, 
and  the  assets  ordered  delivered  back  to  the 
corporation,  is  the  act  of  bankruptcy,  which 
consisted  in  the  receivership,  vacated  or 
atoned  for  in  any  way?  After  the  temporary 
receiver  in  snch  a  case  has  been  put  in 
charg«  "becanse  of  insolvency,"  could  any ' 
three  creditors  of  the  corporation  have  It 
adjudged  a  bankrupt?  If  so,  what  would 
be  the  effect  of  an  order  In  the  state  court 
vacating  the  receivership? 

Take  the  case  of  equity  suits  in  the  Court 
of  Chancery  of  New  Jersey,  or  in  the  United 
States  Circuit  Courts  sitting  in  equity,  the  ob- 
ject of  which  is  to  dissolve  a  partnership 
on  the  ground  of  insolvency,  and  secure  an 
accounting  and  all  other  remedies  incident 
to  a  partnership  settlement  in  court  Is  the 
appointment  of  a  receiver  in  such  a  case  an 
act  of  bankruptcy  which  can  result  in  trans- 
ferrtaig  the  administration  of  the  partnership 
assets  to  the  bankrupt  court,  while  the  ac> 
counting  and  other  remedies  remain  to  be 
afforded  by  the  Court  of  Chancery  or  the 
United  States  Circuit  Court  in  wMch  the  eq- 
uity suit  was  originally  brought? 

This  court  does  not  intend  to  stmggle  with 
any  of  the  legal  questions  raised  by  this 
curious  piece  of  federal  legislation  which  es- 
tablishes this  novel  act  of  bankruptcy,  be- 
cause the  United  States  District  Court  for  the 
District  of  New  Jersey,  sitting  in  bankrupt- 
cy, has  decided  that  the  appointment  In  this 
case  of  a  receiver  of  an  insolvent  corporation 
by  the  New  Jersey  Court  of  Chancery,  under 
the  New  Jersey  statute— tliat  is  to  say,  the 
appointment  of  a  permanent  statutory  re- 
ceiver after  the  decree  tor  an  injunction— is 
an  act  of  bankruptcy  as  defined  by  the 
amended  bankrupt  act  I  do  not  propose  to 
question  the  soundness  of  tills  decision,  which 
no  doubt  was  based  upon  a  far  more  care- 
ful examination  and  consideration  of  the  law 
than  I  have  attempted  to  give.  Conflicts  be- 
tween receivers  appointed  by  different  courts, 
and  especially  conflicts  between  federal  and 
state  receivers,  are  to  be  avoided  in  every  pos- 
sible way. 

Nor  do  I  propose  to  raise  the  question 
whether,  assuming  the  appointment  of  the  re- 
ceiver by  tills  court  to  be  an  act  of  bank- 
ruptcy committed  by  the  corporation,  it  fol- 
lows that  the  bankruptcy  receiver  and  trus- 
tee will  take  title  to  the  assets  already  vested 
In  the  receiver  of  this  court  It  certainly 
does  not  follow  that  because  a  transfer  of 
property  is  made  an  act  of  bankruptcy  there- 
fore such  property  Is  recoverable  by  the 
bankruptcy  trustee.  There  is  also  a  wide  dis- 
tinction between  a  general  assignment,  espe- 
cially by  a  natural  person,  and  the  appoint- 
ment in  invltum  of  a  receiver  under  our  stat- 
ute^ even  although  both  of  these  things  may 
now.be  acts  of  bankruptcy.  Still  it  may  be 
that  the  federal  courts  will  hold  that  aoy 
transfer,  '  voluntary  or  Involuntary,  by  or 
from  an  insolvent. corporation  of  all.  its  «•• 


sets,  which  is  made  an  act  of  bankruptcy,  is 
void  as  against  the  receiver  or  trustee  of  tb» 
bankrupt  court  appointed  in  proceedings  bas- 
ed on  the  transfer  as  an  act  of  bankruptcy. 
I  refrain  from  considering  this  question.  A. 
part  of  the  reasoning  by  wUch  the  title  of 
the  trustee  in  bankruptcy  was  extended  t» 
assets  transferred  under  a  general  assign- 
ment for  the  equal  benefit  of  creditors  applies 
to  the  case  now  before  this  court  and  a  part 
does  not  It  Is  plain  that  the  proceedings  in 
bankruptcy  against  the  insolvent  corporation 
now  before  this  court  have  been  conducted 
upon  the  theory  that  the  bankruptcy  receiver 
and  trustee  would  have  a  title  to  the  assets 
of  the  corpora ti(Mi. which  would  overreach  and 
displace  the  title  which  the  receiver  appoint- 
ed by  this  court  holds  under  our  statute. 

In  this  situation  there  is  certainly  room 
for  litigation.  Such  a  litigation  might  go  to 
the  Snpremie  Court  of  the  United  States  be- 
fore those  unfortunate  creditors  would  find 
out  who  their  administrator  in  fact  was. 
They  do  not  care  whether  the  assets  are  col- 
lected and  distributed  by  the  receiver  of  this 
court  or  a  trustee  in  bankruptcy,  and  they 
certainly  do  not  want  .to  have  the  assets 
wasted  in  an  expensive  litigation  to  deter- 
mine this  question  of  the  Jurisdiction  of  tlM 
two  courts. 

The  appointment  of  a  receiver  by  the  Court 
of  Chancery  aft«r  the  decree  has  passed  pla- 
cing an  Insolvent  corporation  under  disabili- 
ties is  enth-ely  discretionary.  The  receiver  is 
appointed  to  protect  the  creditors  and  stock- 
holders. If  there  are  no  assets  no  receiver 
is  necessary,  and  none  will  be  appointed;  if 
the  creditors  require  no  protection  in  respect 
of  the  assets  through  a  receiver  In  a  case 
like  this,  there  seems  to  be  no  reason  for  the 
appointment  or  maintenance  of  a  receiver. 
All  the  creditors  have  been  brought  into 
court  and  no  opposition  has  been  made  to  the 
discharge  of  the  receiver  of  this  court  Such 
a  course  is  mantfestly  greatly  to  the  advan- 
tage of  all  the  creditors.  Therefore  the  or- 
der of  this  court  will  direct  that  the  receiver 
of  this  court  forthwith  present  his  account 
and  report  that  proper  allowances  to  the 
two  receivers  of  this  court  be  paid,  and  that 
the  residue  of  the  assets  be  turned  over  to 
the  bankruptcy  receiver,  and  tliat  the  re- 
ceiver appointed  by  this  court  be  thereupon 
discharged  from  his  office.  This  order  will 
be  made  without  any  attempt  on  my  part  to 
decide  any  of  the  questions  of  conflicting  Ju- 
risdiction to  which  I  have  referred.  A  situa- 
tion similar  to  the  one  now  before  this  court 
may  Justify  a  test  suit  to  settle  the  law  and 
ascertain  the  limits  of  the  two  Jurisdictions. 
I  merely  decide  that  this  is  not  the  sort  of 
a  case  in  which  such  a  test  suit  should  be 
brought  at  the  expense  of  this  particular  set 
of  creditors  who  are  entirely  willing  to  have 
either  the  state  court  or  the  bankrupt  court 
administer  these  assets,  or,  at  any  rate,  ace 
opposed  to  any  litigation  over  the  question. 

The  attiention  of  the  bar  of  this  state  might 
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■well  be  called  to  the  extraordinary  condition 
In  which  the  law  relating  to  Insolvent  corpo- 
rations In  New  Jersey  now  stands  under  this 
recent  amendment  of  the  bankrupt  act  as 
construed  by  the  United  States  District  Court 
for  the  District  of  New  Jersey.  In  large  num- 
bers of  cases  of  corporation  Insolvency,  I 
think  I  may  say  In  the  majority  of  such 
cases,  including  those  especially  where  the 
assets  are  of  great  value,  no  act  of  bank- 
ruptcy has  been  committed  by  the  corpora- 
tion when  the  creditors  come  Into  this  court 
for  relief.  What  the  creditors  desire  is  to 
prevent  acts  of  bankruptcy,  such  as  fraudu- 
lent and  preferential  transfers.  The  corpora- 
tion being  insolvent,  and  incapable  of  pursu- 
ing its  corporate  objects,  it  is  arrested  in  the 
exercise  of  its  franchises,  and  placed  under 
disabilities,  and  then  its  assets  are  distribut- 
ed without  preference  among  its  creditors. 
In  this  sitnatlon,  the  common,  every-day  sit- 
uation presented  to  this  court,  the  creditors 
have  no  relief  in  the  bankrupt  court  what- 
ever. They  are  obliged,  therefore,  to  come 
into  this  court  as  the  only  court  having  Juris- 
diction of  the  case  which  they  present  The 
proceedings  under  our  statute  are  not  com- 
parable with  the  voluntary  making  of  a  gen- 
eral assignment  by  an  insolvent  debtor.  The 
creditors  of  the  insolvent  corporation  start 
an  expensive  suit  in  this  court,  which  often- 
times Is  contested  by  the  defendant  corpora- 
tion. The  litigation  between  the  creditors 
and  the  corporation  may  go  to  the  Court  of 
Errors  and  Appeals,  and  may  be  decided  In 
favor  of  the  creditors  or  In  fttvor  of  the  cor- 
poration. In  the  course  of  the  proceedings 
all  the  creditors,  under  our  practice,  are 
brought  Into  court,  and  frequently  many,  law- 
yers are  employed  to  represent  the  different 
creditoni.  The  appointment  of  a  receiver  Is 
a  Judicial  act,  unlike  the  selection  of  an  as- 
slgnee  by  a  debtor  who  makes  a  general  as- 
signment. It  may  be  noticed,  also,  that  first 
a  temporary  and  then  a  permanent  receiver 
may  be  appointed  by  this  court,  who  will 
often  greatly  change  the  character  of  the  as- 
sets, and  set  In  operation  plans  for  the  con- 
tinuation of  the  corporate  business.  The 
creditors  also,  or  stockholders,  may  take 
many  and  expensive  steps  in  the  direction  of 
reorganization. 

And  yet  after  all  the  expense  to  which  I 
have  referred  has  been  Incurred  it  seems  that 
any  three  little  creditors  of  the  corporation, 
whose  debts  amount  to  $500,  have  the  arbi- 
trary right,  within  four  months  after  the  Ap- 
pointment of  the  receiver,  to  institute  bank- 
ruptcy proceedings,  and  have  the  administra- 
tion of  the  assets  of  the  corporation  trans- 
ferrefl  from  this  court  to  the  bankrupt  court. 
These  three  creditors  may  apply  to  the  bank- 
rupt court  because  their  wishes  have  not  been 
carried  out  In  the  selection  of  a  receiver  In 
this  court  or  because  their  attorneys  desire 
to  make  fees,  or  other  uojustlflable  motives 


may  prompt  their  action,  which  can  readily 
be  Imagined. 

In  the  present  case  before  this  court  we 
have  four  different  trustees  in  line,  all  of 
w)bom  have  given  or  will  give  bonds,  and 
must  be  paid  for  their  services  out  of  the 
estate.  We  have,  first,  the  temiwrary  receiv- 
er appointed  by  this  court;  we  have,  next 
the  permanent  receiver  appointed  by  this 
court;  we  have,  in  the  third  place,  the  re- 
ceiver appointed  by  the  bankrupt  court;  and. 
In  the  fourth  place,  we  shall  have  a  trustee 
to  be  appointed  by  the  bankrupt  court 

It  Is  unnecessary  to  further  deal  with  the 
evils  of  a  situation  which  are  so  conspicuous. 
If  the  construction  of  this  amendment  of  the 
bankrupt  act  adopted  by  our  federal  court 
is  correct  the  evil  to  which  I  have  referred 
would  be  remedied  If  Congress  would  either 
take  a  step  backward  or  a  step  In  advance. 
If  the  backward  step  Is  not  to  be  taken  by 
the  repeal  of  this  amendment,  then  the  for- 
ward step  would  be  to  give  the  bankrupt 
courts  jurisdiction  of  all  these  cases  of  In- 
solvent corporations  of  which  the  Court  Of 
Chancery  and  corresponding  courts  in  other 
states  now  have  exclusive  jurisdiction.  The 
jurisdiction  of  the  Court  of  Chancery  and  of 
the  Supreme  Court  of  the  state  of  New  fork, 
and  in  some  cases  of  the  TInlted  States  Cir- 
cuit Courts,  now  at  the  option  of  three  small 
creditors,  is  abrogated,  excepting  that  its  ex- 
ercise Is  made  the  basis  of  jurisdiction  by 
the  federal  bankrupt  court.  Would  it  not  be 
far  better  to  give  the  bankrupt  court  original 
Jurisdiction,  so  to  speak,  L  e.,  Jurisdiction 
of  the  case  ux>on  which  the  state  court  under 
the  state  statute  Is  called  upon  to  act?  A 
brief  amendment  to  the  bankrupt  act  pro- 
viding that  whenever  a  corporation  becomes 
Insolvent  according  to  tb^  common-law  defi- 
nition, so  that  It  Is  not  able  to  continue  its 
business  with  advantage  to  the  stockholders 
and  safety  to  the  public.  It  may  be  adjudged 
a  bankrupt  at  the  suit  of  Its  creditors,  might 
be  so  drawn  as  to  suspend  the  operation  of 
the  New  Jersey  statute  upon  those  classes  of 
corporations  which  are  made  subject  to  the 
provisions  of  the  bankrupt  act  Under  such 
a  condition  of  the  law,  the  entire  administra- 
tion of  the  assets  of  the  Insolvent  corpora- 
tion would  be  vested  exclusively  in  the  bank- 
rupt court  Such  a  transfer  of  business  from 
this  court  to  the  bankrupt  court  would  cer- 
'tainly  be  a  great  relief  to  this  court  The 
Court  of  Chancery  Is  occupied  a  large  part  of 
the  time  in  talcing  care  of  the  affairs  and 
settling  disputes  that  arise  In  entirely  sol- 
vent corporations,  and  many  would  deem  it 
wise  and  in  accordance  with  the  general  pol- 
icy of  the  United  States  to  have  the  admlnis^ 
tratlon  of  the  assets  of  all  Insolvent  corpora- 
tions of  the  classes  enumerated  by  the  bank- 
rupt act,  whose  debts  amount  to  $1,000,  com- 
mitted exclusively  to  the  federal  bankrupt 
eourta. 
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STAXH  r,  FLANAGAN. 

(Supreme  Conrt  of  Rhode  Island.   Jnly  22, 
1908.) 

PHYSICIANS— PRACmCH    WITHOUT     LICBNSB— 

INDICTMENT— STATUTORY  BXCKPTIONS. 

LPub.   LawB   1896,   c.   340,   §   7,    providing 

that  complaints  against  persons  unlawfully  prac- 

.  ticing  medicine   without  a   certificate   shall   be 

made  by  the  secretary  of  the  State  Board  of 

Health,  does  not  apply  to  indictmenta  for  riola- 

tion  of  such  chapter. 

2.  An  indictment  for  a  statutoiT  offense  is 
not  insufficient  for  failure  to  describe  it  in  the 
words  of  the  statute,  or  to  refer  to  the  particu- 
lar sections  on  which  the  indictment  is  based,  if 
it  adequately  charges  the  offense  set  forth. 

3.  Gen.  Laws  189C,  c.  165,  S  3,  declares  that 
it  shall  be  unlawful  for  any  person  to  practice 
medicine  for  a  reward  without  first  obtaining 
a  certificate  from  the  State  Board  of  Health; 
and  section  6  declares  that  the  previous  section 
shall  not  apply  to  gratuitous  services  in  cases 
of  emergency,  to  commissioned  surgeons  in  the 
United  States  army,  navy,  or  marine  hospital 
service,  or  to  legally  qualified  physicians  of 
another  state,  called  to  see  a  particular  case, 
field,  that  the  exceptions  prescribed  in  section 
6  were  matters  of  defense,  and  therefore  it  was 
not  necessary  to  negative  them  in  an  indictment 
for  violation  of  section  3. 

Oharles  D.  Flanagan  was  indicted  for  prac- 
ticing medicine  without  a  certificate.  On  de- 
murrer to  the  Indictment  Demnrror  over- 
mled. 

Argued  before  STINESS,  O.  J.,  and  DOUG- 
LAS and  BLODGETT,  JJ. 

William  B.  Greenougta,  for  the  State.  Her- 
bert Almy,  for  defendant. 

STINESS,  0.  3.  This  indictment  charges 
ttiat  the  defendant  "unlawfully  did  practice 
m.edlclne  for  reward  and  compensation  with- 
out first  having  obtained  a  certificate  from 
the  State  Board  of  Health,  and  without  pos- 
sessing any  of  the  qualiflcatlons  set  forth 
in  Gen.  Laws  1896,  c.  165,  §  3."  Section  6 
of  said  chapter  provides  that  nothing  therein 
contained  shall  apply  to  gratuitous  services 
In  cases  of  emergency,  to  commissioned  sur- 
geons In  the  United  States  army,  navy,  or 
marine  hospital  service,  or  to  legally  quail- 
fled  physicians  of  an6tber  state,  called  to  see 
a  particular  case,  who  do  not  open  an  office 
or  appoint  any  place  In  this  state  where  they 
may  meet  patients  or  receive  calls.  Section 
7,  as  amended  by  Pub.  Lfiws  1896,  p.  49,  c. 
840,  provides  that  complaints  shall  be  made 
by  the  secretary  of  the  State  Board  of 
Health. 

1,  The  first  ground  of  demurrer  to  the  in- 
dictment is  that  it  does  not  show  that  the 
secretary  made  any  complaint  The  provi- 
sion has  no  relation  to  Indictments,  and  the 
demurrer  on  this  ground  is  without  founda- 
tion.   State  V.  Snell,  21  R.  I.  232,  42  Ati.  869. 

2.  The  second  and  third  grounds  of  de- 
murrer are  that  the  indictment  does  not 
charge  the  defendant  with  the  oftense  creat- 
^  by  the  statute,  and  that  it  does  not  charge 

1 1  See  Indictment  and  Information,  vol.  S7.  Cent 
Dig.  ii  2SS,  X90. 


that  the  defendant  practiced  medicine  in 
violation  of  the  provisions  of  the  chapter; 
these  being  the  words  used  in  section  8, 
wMch  provides  the  penalty.  Tlie  offense  set 
out  in  sections  2  and  8  Is  tliat  of  practicing 
medicine  without  having  a  certificate;  the 
words  "for  reward  or  compensation"  bemg 
included  in  the  latter,  but  not  in  the  former, 
section.  This  indictment,  however,  has  all 
the  essential  charges  of  both  sections.  It  is 
not  necessary  to  use  the  exact  words  of  the 
statute,  nor  to  refer  to  the  particular  section 
on  which  the  indictment  is  based,  if  it  ade- 
quately charges  the  offense  therein  set  forth. 
State  T.  Murphy,  15  B.  I.  543,  10  AtL  585; 
State  T.  Duggan,  15  B.  L  403,  6  AtL  787; 
State  y.  Martin,  23  B.  L  143,  49  AtL  497. 

3.  The  defendant  argues  that  by  reason  of 
the  exceptions  in  section  3,  the  charge  in  the 
in^ctment  may  be  true,  and  yet  the  defend- 
ant not  be  guilty  of  a  violation  of  the  stat- 
ute. It  was  stated  in  State  v.  Melville.  11 
B.  L  417,  that  it  was  sufficient  If  an  in- 
dictment so  charged  an  act  forbidden  by 
statute  as  to  exclude  any  assumption  that 
the  indictment  may  bave  been  proved,  and 
the  accused  still  be  innocent  While  this  is 
undoubtedly  true  as  a  general  rule  In  stating 
an  offense,  it  does  not  follow  that  an  In- 
dictment must  negative  all  exceptions  in  a 
statute.  The  question  was  fully  considered 
in  State  ▼.  O'Donnell,  10  R.  L  472,  State  v. 
Rush,  13  R.  I.  188,  and  State  ▼.  Gallagher, 
20  R.  L  266,  38  AtL  665.  In  these  cases  it 
was  held  that  the  test  of  the  necessity  of 
negativing  exceptions  was  to  be  determined 
by  their  nature,  as  a  part  of  the  description 
of  the  offense,  or  as  a  qualification  of  it 
In  the  O'Donnell  Case,  an  exception  ap- 
peared in  the  clause  constituting  the  offense, 
and  It  was  held  tliat  it  must  be  negatived. 
In  the  Rush  Case,  an  indictment  for  tbe  ille- 
gal sale  of  liquor,  after  a  general  prohibi- 
tion of  the  sale  of  liquor  without  a  license, 
Biieclal  authority  was  given  to  pharmacists 
to  sell  on  physicians'  prescriptions,  and  it 
was  held  that  this  authority  need  not  be 
nogatlved.  See,  also,  State  v.  Duggan,  15 
R.  I.  403,  6  Ati.  787.  So  too  in  the  Gallagher 
Case,  an  indictment  for  bigamy,  it  was  beld 
that  an  indictment  charging  the  offense  as 
stated  In  the  statute,  without  negativing  ex- 
ceptions in  a  proviso  that  the  act  should  not 
extend  to  cases  where  one  party  remarried 
after  seven  years'  absence  of  the  other,  who 
was  not  known  to  be  living,  and  to  marriages 
by  a  man  when  under  the  age  of  14  and  a 
woman  under  the  age  of  12,  was  good. 
These  provisions  were  held  not  to  qualify  the 
crime,  but  to  afford  defenses'  merely.  The 
statute  In  the  present  case  is  similar  to  these 
last-named  statutes.  It  is  declared  to  be 
unlawful  for  any  one  to  practice  medicine  or 
surgery  who  has  not  exhibited  and  registered 
la  the  town  clerk's  office  bis  authority  ao  to 
do,  as.  provided  in.  tbe  chapter.  It  then  de- 
clares that  the  act  shall  not  apply  to  United 
States  surgeons  of  the  army  and  navy,  nor 
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to  legally  qualified  pbyslclans  of  anotber 
state  called  to  a  particular  case,  etc.  These 
exception^  do  not  limit  tbe  offense  by  de- 
scription or  qualiflcatlon.  They  are  exc'ep- 
tiong  foe  special  cases,  -which  Illustrate  tbe 
rule  In  regard  to  exceptions  very  clearly.  If 
a  negatiye  arerment  must  be  made,  It  must 
be  proved.  It  would  be  Impossible  for  the 
Attorney  General  to  prove  that  a  defendant 
Is  not  a  surgeon  of  the  navy,  for  example. 
There  Is  no  record  In  this  state  to  which  be 
could  appeal.  He  pould  not  compel  the  at- 
tendance of  a  witness  frbm  the  Navy  Depart- 
ment ^t  Washington,  beyond  our  Jurisdiction, 
and  Its  could  not  prove  It  by  deposition,  be- 
oanse  of  the  constitutional  right  of  a  der 
fendant  to  be  confronted  by  the  witnesses 
against  him.  To  show  that  a  defendant  Is 
not  a  legally  qualified  physician  of  another 
state  would  require  similar  testimony  from 
every  state  In  tbe  Union.  It  would  be  an 
unreasonable  requirement.  It  Is  evident  that 
tbe  exceptions  were  intended  to  be  matters 
of  defense  only. 

The  defendant  also  relies  on  State  t.  Ma- 
honey,  24  R.  L  338,  53  AU.  124.  Tbe  dis- 
tinction between  that  case  and  this  one  Is 
fundamental.  It  was  exactly  like  the  Rush 
Case,  supra.  It  was  an  Indictment  under 
Gen.  Laws,  p.  461,  c.  152,  "of  medicines  and 
poisons."  The  first  section  provides  that  no 
person,  unless  a  registered  pharmacist,  etc., 
■ball  retail,  conipound,  or  dispense  medl- 
dnea  or  poisons,  except  as  hereinafter  pro- 
vided. It  therefore  makes  the  limitation  a 
part  of  -the  definition  of  the  offense,  find  Is 
very  different  from  a  special  authority  which 
one  may  show  In  defense. 

We  are  therefore  of  opinion  that  the  In- 
dictment Is  sufficient,  and  the  demurrer  la 
oyemiied. 

(It  R.  I.  <W) 

RHODE  ISLAND  HOSPITAL  TRUST  00. 

V.  TAX  ASSESSORS  OF  PROVIDENCE. 

(Supreme  Court  of  Rhode  Island.   July  IS,' 
1903.) 

TAXAnON^rORBitON  CORP0RATI0N»-6T0CE- 

LICBN8B  TAX  IN  STATB  OF 

DOUICILE-BFFECT. 

1.  Gen.  St.  N.  J.  p.  3337,  S  4,  provides  that 
all  corporations  incorporated  noder  the  laws 
of  sacb  state  shall  make  an  annual  return  to 
tbe  state  board  of  aneBsors,  stating  the  amount 
of.  their  capital  stock  issued  and  outstanding, 
and  shall  pay  an  annual  license  fee  or  franchise 
tax  graduated  according  to  the  amount  of  stock 
ootstanding.  B«ld,  that  the  tax  asseeaed  under . 
•DCh  section  was  not  a  property  tax,  and  hence 
did  not  prevent  tbe  taxation  of  the  Bbarea  of 
corporations  organized  in  New  Jersey,  bnt  whose 
wopsrty  was  located  in  Rhode  Island,  under 
Gen.  Laws  189G,  c  45l,  |  10,  providing  that  no 
stockholder  shall  be  liable  to  taxation  for  shares 
held  In  any  corporation  without  the  state  which 
is,  »r  the  shares  in  whidi  are,  liable  to  taxation 
in  tbe  state  where  the  corporation  is  located. 

Petition  by  the  Rhode  Island  Hospital 
Trust  Company  for  the  refundment  of  certain 
taxes  paid  on  stock  of  foreign  corporations. 
Petition  denied. 


Argued  before  STINESS,  a  J.,  and  TIL- 
LECGHAST  and  DUBOIS,  J  J. 

TUUnghast  &  Oarr,  for  petitioners.  Frau- 
ds Oolwell  and  Albert  A.  Baker,  City  Sols., 
for  reapondentfl. 

DITBOIS,  J.  This  is  a  petition  In  the  na- 
ture of  an  appeal  from  a  tax  assessment  for 
tbe  year  1902,  made  by  the  tax  assessors 
of  the  city  of  Providence,  by  which  tbe  peti- 
tioner seeks  to  recover  certain'  money  by  it 
paid  for  said  tax  upon  the  ground  that  the 
same  was  illegally  , assessed.  Heard  'upon 
the  following  agreed  statement  of  facts: 

"Agreed  Statement  of  Facts  and  Stlpula- 
tlons. 

"It'ltf  heteby  stipulated  and  agreed  that 
the  above-entitled  cause  shall  be  tried  to  tbe 
full  court  upon  the  following  agreed  state- 
ment of  facts  and  the  following  stipulations: 

"(1)  That  the  Rhode  Island  Hospital  Trust 
Company,  as  trustee  for  Stella  M.  A.  Wil- 
cox under  tbe  will  of  Walter  A.  Peck  upon 
June  20,  1902,  and  withiu  the  time  posted 
and  advertised  by  the  assessors  of  taxes  of 
the  city  of  Providence  therefor,  carried  in 
to  said  assessors  a  true  and  exact  account 
of  all  ratable  property  held  by  It  as  such 
trustee,  describing  and  specifying. the  value 
of  every  parcel  of  the  personal  estate  held 
by  it  as  aforesaid  (there  being  no  real  estate 
in  said  trust),  which  account  was  sworn  to 
by  Samuel  R.  Dorrance,  Its  vice  president, 
before  Arthur  H.  Remington,  one  of  said  as- 
sessors, in  manner  provided  by  tbe  statute 
In  such  cases,  and  Included  In  said  account 
fifty  shares  of  the  United  Traction  ft  Elec- 
tric Company  and  57  shares  of  the  preferred 
stock  of  the  American  Woolen  Company, 
stating  In  said  account  that  each  of  said  cor- 
porations was  Incorporated  in  New  Jersey, 
and  claiming  therein  that  each  of  the  shares 
of  stock  aforesaid  were  not  ratable  -under  tbe 
statute. 

"(2)  Notwithstanding  the  claim  by  said 
trustee  'that  said  shares  of  stock  were  not 
ratable,  the  said  assessors  of  taxes  included 
said  shares  at  their  then  market  value  in 
the^  property  for  and  in  respect  of  which 
they  assessed  taxes  against  said  trust  com- 
t)any  as  trustee  as  aforesaid;  that  is,  said  50 
shares  of  tbe  United  Traction  ft  Electric 
Company  .were  valued  at  $6,850,  the  tax 
upon  which,  at  the  rate  assessed  by  the  city 
of  Providence,  amounted  to  $95.20,  and  said 
57  'Shares  of  the  preferred  stock  of  tbe 
American  Woolen  Company  were  valued  at 
?4,25Q,  tbe  tax  upon  wlilcb,  at  tbe  rate 
aforesaid,  amounted  to  $68;  and  that  there- 
afterwards,  on  October  15,  1902,  said  trast 
company,  as  trustee  as  aforesaid,  paid  to 
the  city  of  Providence  tbe  taxes  so  assessed 
againkt  it  In  its  said  capacity,  including  said 
amounts  of  $95.20  and  |68,  protesting  that 
the  taxes  assessed  in  respect  of  the  shares 
of  stock  hforesaid  were  wrongfully  and  Il- 
legally assessed. 
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"(3)  That  the  United  Traction  &  Electric 
Oompany  Is  a  corporation  organized  under 
the  laws  of  the  state  of  New  Jersey  with  a 
capital  stock  of  $8,000,000,  and  has  a  prin- 
cipal place  of  business  In  Jersey  City,  In 
said  state  of  New  Jersey,  as  provided  In 
its  articles  of  Incorporation;  and  the  Amer- 
ican Woolen  Company  Is  a  corporation  or- 
ganized under  the  laws  of  the  state  of  New 
Jersey  with  a  capital  stock  of  $50,000,000, 
of  which  $49,501,100  Is  issued,  and  has  a 
principal  place  of  business  In  said  state  of 
New  Jersey  as  provided  In  its  articles  of  In- 
corporation. 

"(4)  That  the  following  statute  has  been 
for  several  years  and  still  Is  In  force  in  New 
Jersey,  namely  (Gen.  St.  p.  3337,  §  4,  and 
chapter  9,  p.  31,  of  the  Laws  of  1901):  'All 
corporations  incorporated  under  the  laws  of 
this  state,  other  than  those  which  are  sub- 
ject to  the  payment  of  a  state  franchise  tax 
assessed  upon  the  basis  of  gross  receipts, 
shall  make  annual  return  to  the  state  board 
of  assessors  on  or  before  the  first  Tuesday 
in  May  in  each  year,  and  shall  state  therein 
the  amount  of  capital  stock  of  such  corpora- 
tion issued  and  outstanding  on  the  first  day 
of  January  preceding  the  making  of  said 
return,  together  with  such  other  information 
as  may  be  required  by  said  board  to  carry 
ojjt  the  provisions  of  this  act,  and  shall  pay 
an  annual  license  fee  or  franchise  tax  of 
one-tenth  of  one  per  centum  on  all  amounts 
of  capital  stock  issued  and  outstanding  up 
to  and  including  the  sum  of  $3,000,000;  on 
all  sums  of  capital  stock  issued  and  out- 
standing in  excess  of  $3,000,000,  and  not  ex- 
ceeding $5,000,000,  an  annual  license  fee  or 
franchise  tax  of  one-twentieth  of  one  per 
centimi;  and  the  further  sum  of  fifty  dol- 
lars per  annum  per  $1,000,000,  or  any  part 
thereof,  on  all  amounts  of  capital  stock  Is- 
fiued  and  outstanding  in  excess  of  $5,000,- 
000.'  And  the  said  United  Traction  &  Elec- 
tric Company  has  been  assessed  by  and  paid 
to  the  state  of  New  Jersey  in  each  year,  in- 
cluding 1902,  under  and  in  accordance  with 
said  statute,  the  sum  of  $4,150;  and  the 
American  Woolen  Company  has  been  assess- 
ed by  and  paid  to  the  said  state  of  New  Jer- 
sey In  each  year.  Including  1902,  under  and 
in  accordance  with  said  statute,  the  sum  of 
$6,225.05. 

"(5)  That  neither  the  United  Traction  & 
Elecfrlc  Company  nor  the  American  Woolen 
Company  owns  any  real  estate  or  tangible 
property  In  the  state  of  New  Jersey,  and 
neither  of  said  corporations  pays  any  other 
tax  to  or  within  said  state  of  New  Jersey. 

"(6)  That  the  United  Traction  &  Electric 
Company  was  organized  for  the  purpose, 
among  other  things,  of  owning  and  holding 
(he  capital  stock  of  other  companies,  and 
<>wns  and  holds  all  of  the  capital  stock  of 
the  Union  Railroad  Company,  Pawtucket 
Street  Railway  Company,  the  Providence 
Cable  Tramway  Oompany  (except  two 
«hareB),    and    the    Rhode    Island    Suburban 


Railway  (Company,  all  corporations  organ- 
ized under  the  laws  of  Rhode  Island,  and  ia 
not  assessed  for  any  real  estate  or  for  or 
in  respect  of  Its  said  stock  or  for  any  prop- 
erty in  Rhode  Island  or  elsewhere,  or  in 
other  manner  except  as  aforesaid. 

"(7)  The  American  Woolen  Company  owns 
and  Is  assessed  for  real  estate  and  machinery 
taxable  to  It  under  the  laws  of  Rhode  Island 
within  the  state  of  Rhode  Island,  and  real 
estate  and  tangible  personal  property  In  sev- 
eral other  states,  upon  which  it  pays  taxes 
to  a  large  amount. 

"(8)  The  statutes  of  New  Jersey  as  pob- 
llshed  in  the  Gen.  Statutes  (1709-1895),  and 
all  amendments  thereto  passed  since  such 
revision  and  published  In  the  several  toI- 
umes  of  the  Session  Laws  for  each  year  elnce 
1895,  Including  particularly  pages  3322  to 
3339  of  the  General  Statutes  aforesaid,  and 
chapter  9,  p.  31,  Laws  1901,  are  to  be  consid- 
ered as  offered  and  proved  in  evidence  as 
laws  of  a  foreign  state,  and  it  is  ag^reed  that 
the  published  decisions  of  the  court  of  New 
Jersey,  if  and  so  far  as  they  shall  l>e  con- 
sidered by  the  court  relevant  to  the  Issue  in 
this  appeal,  may  be  referred  to  to  show  the 
construction  placed  by  the  New  Jersey  courts 
upon  any  of  the  said  statutes. 

"(9)  If  the  tax  assessed  by  the  assessors  of 
the  city  of  Providence  against  all  of  said 
shares  of  stock  was  rightly  assessed,  Judg- 
ment* shall  be  given  for  the  defendants  or 
appellees;  if  the  tax  assessed  against  the 
shares  of  either  or  both  of  the  companies 
aforesaid  was  wholly  Illegal,  Judgments  shall 
be  given  for  the  plaintiff  or  Appellant  in  re- 
spect of  the  assessment  upon  said  shares  and 
for.  a  return  of  the  amount  paid  by  the  ap- 
pellant to  the  city  of  Providence  as  taxes  In 
respect  thereof,  with  Interest  at  the  rate  of 
six  per  cent,  per  annum  from  said  October  15, 
1902,  as  provided  by  law;  and  in  case  the 
court  shall  find  that  tt  is  material  to  de- 
termine the  amount  of  taxes  paid  by  the  said 
American  Woolen  Company  either  within 
the  state  of  Rhode  Island  or  any  other 
state  than  New  Jersey,  the  appellant  shall 
be  ofTered  opportunity  to  obtain  and  present 
the  facts  before  final  Judgment. 
"Tillinghast  &  Carr, 

"Attorneys  for  Appelant 
"Albert  A.  Baker, 

"Attorney  for  Defendants." 

1.  The  claim  of  petitioner  Is  that  as  share- 
holder In  the  aforementioned  stocks  In  for- 
eign corporations,  for  which  said  tax  was  as- 
sessed, it  was .  exempt  from  taxation  there- 
for in  this  state  under  that  portion  of  the 
proviso  in  Gen.  Laws  1896,  &  45,  {  10.  which 
reads:  "Provided,  that  no  stockholder  shall 
be  liable  to  taxation  for  shares  held  •  *  * 
in  any  corporation  without  this  state  which 
Is,  or  the  shares  In  which,  are  liable  to. taxa- 
tion in  the  state  where  such  corporatloo  Is 
located,"  because  under  the  laws  of  New 
Jersey,  where  said  foreign  corporations  are 
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located,  they  are  liable  to  taxation  and  are 
annually  taxed,  and  annually  pay  a  license 
fee  or  franchise  tax.  Neither  of  said  corpo- 
rations does  business  in  said  state  of  Netr 
Jersey,  or  owns  any  real  estate  or  tangible 
property  therein,  nor  pays  any  other  tax  to 
or  within  said  state.  Both  of  said  corpora- 
tions  do  business  In  this  state.  The  United 
Traction  &  Electric  Company  does  all  of  Its 
business  herein,  and  Is  not  assessed  for  any 
real  estate  or  personal  or  tangible  property, 
or  for  any  property,  or  In  any  manner  other 
than  for  that  In  this  proceeding  appealed 
from.  The  American  Woolen  Company  does 
own  and  is  assessed  In  this  state  for  real 
estate  and  tangible  property.  The  defend- 
ants claim  that  the  tax  assessed  against  and 
paid  by  said  foreign  corporations  is  not  a 
tax  in  the  strict  sense  of  the  word,  but  that 
it  Is  a  fee  paid  to  insure  the  annual  corpo- 
rate existence  of  the  said  corporations,  and 
that  the  term  "license  fee"  better  describes 
it  than  the  expression  "franchise  tax."  The 
words  tbemselTes  are  defined  by  the  Legis- 
lature in  Gen.  St  N.  J.  c  257,  f  1,  on  page 
3337,  as  follows:  "Shall  pay  an  annual  tax, 
for  the  use  of  the  state,  by  way  of  a  license 
for  its  corporate  franchise."  The  point  In 
dispute  seems  to  be  whether  or  not  this  la 
a  property  tax;  the  appellants  claiming  that 
it  is,  and  the  defendants  asserting  that  it  Is 
not.  The  franchise  of  a  corporation  com- 
prises Its  existence,  its  activity,  and  Us  lia- 
bility; the  right  to  be,  the  power  to  do,  and 
the  liability  of  being  acted  upon;  and  these 
are  sometimes  called  separate  and  Independ- 
ent franchises.  The  franchise  to  be  is  only 
one  of  Its  franchises.  The  franchise  to  do  la 
a  combination  of  Independent  franchises  em- 
bracing all  things  which  the  corporation 
is  given  powev  to. do,  and  may  be  denom- 
inated its  active  powers— those  powers  which, 
when  properly  exercised,  render  It  successful 
and  valuable.  For  the  purposes  of  taxation, 
franchises  to  do  may  go  wherever  the  work 
of  the  corporation  is  done,  and,  exercised  in 
connection  with  the  tangible  property  wblch 
It  holds,  create  a  substantive  matter  of  taxa- 
tion, to  be  asserted  by  every  state  in  which 
that  tangible  property  is  found.  See  Adams 
Express  Company  v.  Ohio,  166  U.  S.  224,  225, 
17  Sup.  Ct  604,  41  L.  Ed.  965.  Can  the  tax 
assessed  upon  the  market  value  of  the  shares 
here,  where  the  franchises  to  do  are  exer- 
cised in  connection  with  the  tangible  prop- 
erty which  said  corporations  hold,  be  said 
to  t>e  invalid  because  they  are  liable  to  taxa- 
tion upon  their  franchises  to  be  in  the  state 
where  they  are  located?  We  think  not. 
They. would  be  liable  to  taxation  in  the  state 
of  their  location  whether  they  did  any  busi- 
ness or  not:  their  Influence  or  Indigence 
would  neither  increase  nor  diminish  their 
taxable  value  there.  A  tax  for  the  fran- 
chise to  be,  arbitrarily  fixed  in.  advance, 
based  upon  the  par  value  of  the  stock  to  be 
issued,  before  the  success  or  failure  of  the 
business  of  the  corporation  can  be  predict- 


ed, cannot  be  said  to  be  a  property  tax.  On 
the  other  hand,  the  tax  on  the  market  value 
of  the  shares  undoubtedly  is  a  property  tax. 
The  assessment  and  payment  of  the  former 
In  the  state  where  said  coriK>ratlons  are  locat- 
ed is  not  a  bar  to  the  assessment  and  col- 
lection of  a  tax  upon  the  latter  m  this 
state. 

We  find,  therefore,  that  the  tax  assessed 
for  the  year  1902  by  the  tax  assessors  of  the 
city  of  Providence  against  all  of  said  shares 
of  stock  was  rightly  assessed,  and  deny  and 
dismiss  said  petition,  and  give  Judgment  for 
the  defendants  for  their  costs. 


(»  B.  L  830 

In  re  TILLINGHAST'S  ACCOUNT. 
(Supreme  Court  of  Rhode  Island.    Providence. 
July  14,  1908.) 
WILLS-SSTATBS  TAIL-OIFT  OF  PBR80NALTT. 

1.  Estates  tall  being  recognised  by  Gen.  Laws 
1896,  c.  202,  {  21,  which  provides  that  in  a  lim- 
itation of  an  estate  tail  it  shall  be  sufficient 
to  use  the  words  "heirs  of  the  body,"  chapter 
201,  f  6,  providing  that  when  lands  are  devised 
to  one  for  life,  and  after  bis  death  to  his 
"heirs"  in  fee,  the  first  taker  will  have  an  es- 
tate for  life,  with  remainder  In  fee  to  his  heirs, 
does  not  embrace  estates  tail. 

2.  The  use  of  words  in  a  will  in  relation  to 
personalty,  which  if  applied  to  land  would 
create  an  estate  tail,  makes  the  gift  absolute  in 
the  first  taker. 

8.  Where  a  will  makes  gifts  in  three  clauses 
to  one  for  life,  and  after  his  death  to  the 
"heirs  of  his  body,"  the  word  "heirs"  in  a 
subsequent  claase,  making  a  gift  to  him  for  life, 
and  after  his  death  to  his  heirs,  "if  any  he 
liave,"  will  be  considered  as  referring  to  the 
"heirs  of  hia  body." 

Case  stated  for  an  opinion  In  the  matter 
of  the  account  of  WllUam  B.  Tllllnghast,  ad- 
ministrator. 

Argued  before  8TINBSS,  O.  J.,  and  TIL- 
LINGHAST  a^d  DOUGLAS,  JJ. 

James  Tllllnghast,  for  Allan  P.  Tllllnghast 
John  Doran,  for  g^uardlan  ad  litem.  Wil- 
liam R.  Tllllnghast,  In  pro.  per. 

STINESS,  a  J.  The  question  arising  on 
this  account  Involves  the  construction  of  the 
fourth,  eighth,  ninth,  and  eleventh  clauses 
of  the  will  of  Smith  W.  Pearce.  The  fourth 
clause  gives  to  Allan  P.  Tllllnghast  for  and 
during  his  natural  life,  the  profite  and  in- 
come of  16  shares  of  tbe  National  Bank  of 
Commerce  of  Providence,  and  after  his  death 
the  principal  of  said  stock  to  tbe  heirs  of  his 
body;  and,  in  default  thereof,  to  the  chil- 
dren of  Robert  A.  Rice,  equally.  The  eighth 
and  ninth  clauses  give  deposits  In  savings 
banks  upon  similar  terms.  The  eleventh 
clause  gives  to  said  Allan  P.  Tilllngbast  the 
income  from  stock  in  the  City  National  Bank 
of  Providence  for  life,  and  after  bis  death 
to  bis  behrs,  if  any  he  have,  and  In  default 
to  Carrie  B.  Rice.  This  will  was  made  in 
1898,  and  is  therefore  subject  to  the  pro- 
visions of  the  last  revision,  called  "General 
Laws."    The  guardian  for  the  Rice  chUdrea 
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'Claims  that  the  construction  of  the ' 'Will 
ahould  give  Allan  P.-TUUnghast  only  the  in- 
come for  life,  the  ownership  of  the  principal 
to  be  determined  at  his  death.  If  he  leaves 
Issne  at  his  death,  such  Issue  become  own- 
era  of  the  funds;  if  he  does  not,  they  go  to 
the  Bice  children,  as  directed^  The  argu- 
ment is  that  the  bequests  would  not  create 
an  estate  tall  in  real  estate.  Under  our  stat- 
utes, the  creation  of  an  estate  tail  Is  clearly 
permissible.  0ml  Laws  1896,  c.  202,  8  21, 
provides  that  In  a  limitation  of  an  estate  in 
tall,  it  shall  be  soffident  to  ose  the  words 
•In  tail,"  or  "heirs  of  the  body.'.'  This  stat- 
ute not  only  recognizes  an  estate  tall,-  but 
it  states  what  words  will  create  it,-  and  in- 
cludes the  very  same  words  used  in  this 
will.  Other  portions  of  the  statute  Imply 
.the  existence  of  estates  tall.  Gen.  Laws 
1896,  c.  201,  !S  5,  9;  chapter  192,  {  6;  chap- 
ter 208,  {{  2,  8,  10.  The  words,  then,  of  this 
will  are  such  as,  applied  to  real  estate,  would 
create  an  estate  tall. 

We  do  not  think  that  the  statutes  relied 
on  by  the  guardian  to  defeat  the  claim  of  an 
estate  tail  support'  his  position.  Gten.  Laws 
1896,  c.  203,  S  10,  simply  limits  the  crea- 
tion of  an  estate  tail  to  the  children  of  the 
first  devisee,  and  abolishes  the  rule  in  Shel- 
ley's Oase  in  certain  cases.  It  does  not  pur- 
port to  abolish  an  express  fee  tall.  Bullock 
y.  Waterman,  5  B.  L  273.  Section  11  limits 
the  construction  of  the  word  "Issue"  to  chil- 
dren of  the  life  tenant  living  at  his  decease, 
and  admits  the  descendants  of  other  chil- 
dren who  have  previously  died.  Gen.  Laws 
1886,  c.  202,  S  24,  Is  of  the  same  general  im- 
port, to  prevent  an  Inference  of  an  indefinite 
failure  of  issue.  Gen.  Laws  1896,  c.  201,  {  6, 
provides  that  when  lands  are  devised  to  one 
for  life,  and  after  his  death  to  hla  belcs  In 
fee,  the  first  taker  will  have  an  estate  for 
life,  with  remainder  in  fee  to  his  heirs.  This 
last  section  comes  nearest  to  sustaining  the 
guardian's  position.  It  la  possible  to  say 
that  It  applies  to  all  gifts  where  a  life  estate 
is  first  given,  with  remainder  to  heirs,  and, 
construing  "heirs"  in  the  broadest  sense  of  the 
word,  that  it  includes  heirs  of  the  body.  So 
'construed,  tt  would  embrace  estates  tall. 
But  such  a  construction,  by  vesting  the  re- 
mainder in  the  heirs,  would  prevent  a  bar- 
ring of  the  entail  under  the  statute. 

We  cannot  think  that  the  statute  was  In- 
tended to  give  a  right  in  one  section,  and  to 
take  it  away  In  another.  There  Is  very  little, 
if  any,  substantial  dUfeience  between  an  es- 
tate tail  to  one  and  the  heirs  of  his  body, 
and  that  of  an  express  preceding  life  estate, 
with  remainder  In  tali;  for,  as  Judge  Wash- 
bum  said  (2  Washb.  Beal  Prop.  [6th  Bd.]  { 
1S30):  "The  statute  de  donls  turned  the  es- 
tate of  a  tenant  In  tall  theoretically  Into  an 
estate  for  life,"  because  of  lack  of  power  to 
alienate.  To  say  that  the  statute  applies 
in  one  case,  and  not  In  th^  other,  when  both 
are  prflctlcally  the  same,  would  be  a  strange 
construction;    If  such  was  the  Intention,  in 


ordef  to  glv^  force'to  the  life  estate  express- 
ed in  one  case,  and  not  in  the  other,  it 
would  have  been  easy  to  make  it  plain  by 
adding  the  words  "or  heirs  of  the  body." 
'In  so  important  a  matter,  we  do  not  tbtnk 
we  should  enlarge  the  operation  of  the  stat- 
ute by  construction.  The  same  reasons  ap- 
ply to  the  terms  of  section  24,  c.  202,  Geu. 
Laws  1896,  which  are  claimed  to  operate 
to  prevent  an  estate  talL  The  statute  mnst 
be  taken  according  to  Its  terms  In  the  sev- 
eral cases.  In  this  view,  we  fall  to  see  how 
any  of  these  provisions  affect  the  auestion 
before  us. 

The  argument  of  tiie  guardian  seems  to  Ig- 
nore the  distinction  between  the  words  "Is- 
sue" and  "heirs  of  the  body,"  which  ia  care- 
fully preserved  In  the  statute.  It  is  true  that 
the  words  "heirs  of  the  body"  may  some- 
times be  used,  as  In  Gallagher  v.  B.  L  Hoe 
pltal  Trust  Co.,  22  B.  L  141,  46  AtL  461. 
where  the  will  shows  that  the  testator  only 
meant  children;  yet  In  that  case  it  is  said 
that  when  the  technical  words  to  create  an 
estate  tall  In  land  are  used,  to  wit,  "beirs 
of  the  body,"  and  nothing  appears  to  show 
that  they  were  not  used  with  that  Intent, 
they  create  an  estate  taUL  In  this  case  the 
technical  words  are  used,  and  we  see  notUng 
to  qualify  their  meaning. 

We  see  nothing  In  the  cases  relied  on  by 
the  gnardlan  to  lead  to  a  different  condualon. 
In  De  Wolf  V.  Mifidleton,  18  R.  I.  810  26 
Atl.  44,  81  Atl.  271,  31  L.  H.  A.  146,  the  -a  ord 
used  In  the  will  was  "Issue."  In  Swinburne 
V.  Peckham,  18  R.  1.  208,  14  AO.  860,  the 
words  were,  "leaving  no  legal  helia  bom  of 
their  own  body,"  which  the  court  construed 
to  mean,  by  use  of  the  words  "legal  heln," 
children  or  issue. 

We  think  it  te  dear  that  the  testator  used 
words  In  the  first  three  clauses  referred  to. 
which.  If  anpUed  to  land,  would  create  an 
estate  tall,  and  which,  therefore,  applied  to 
personalty,  makes  the  gift  absolute  in  the 
first  taker.  Gallagher  v.  R.  I.  Hospital  Trust 
Co.,  supra;  De  Wolf  v.  HIddleton,  IS  R.  L 
810-,  26  Atl.  44,  31  Atl.  271,  31  L.  B.  A.  14«: 
Oooke  V.  Bucklfai,  18  R.  L  666,  29  Atl.  840; 
Tlngley  ▼.  Harris,  20  B.  I.  B17,  40  AtL  346. 
In  the  eleventh  clause  of  the  will  the  lan- 
guage is  a  little  different  It  Is:  "Unto  the 
heirs  of  him,  the  said  Allan  P.  miinghast 
If  any  he  have."  The  guardian  urges  that 
these  words  bring  the  tflause  within  Gen. 
Laws  1896,  c.  201,  S  6>  giving  a  life  estate 
to  the  first  taker,  and  remainder  to  the  heirs 
In  fee.  Doubtless  this  would  be  so  if  the 
testator  had  simply  used  the  word  '•heirs." 
The  section  is  the  exact  antithesis  of  the 
mle  in  Shelley's  Case,  by  making  the  word 
"heirs"  a  word  of  purchase.  Instead  of  limita- 
tion. It  is  Intended  to  effectuate  the  com- 
mon intent  of  giving  a  life  estate  only  to 
ttie  first  tiiker,  preserving  the  remainder  to 
his  heirs.  The  testator  In  this  case  did  not 
intend  to  give  the  remainder  to  the  general 
heirs,  which  evecjr  one  mast  hav^,  but,  b7 
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■ddteg  th»  woriB  "tf'afay  bd  bare,"  be  shows 
tbat  be  had  ih  tbina  A  partlcnlar  daae  •( 
heln,  whose  extete'nce  might  be  miceitalb^ 
Tbe  beqtieat  to  wbicb  tbla  clanse  applies 
la  of  the  flame  cfbaracter  as  the  preceding 
beqneata  mentioned  above,  and  there  IS'  no 
reason  to  suppose  that  he  intended  to  put 
this  begnest  nnder  any  different  conditions. 
Having  nsed  the  words  "belrt  of  the  body"' 
in  the  preceding  clauses,  and  slioWing  in 
this  clanse  that  he  had  in  mind  an  uncertain 
class,  it  is  moat  probable,  if  not  evident, 
that  he  had  in  mind  the  same  class  of  heirs, 
and  that  tlie  omission  of  the  words  "of  the 
body"  was  accidental.  We  are  of  opinion 
tbat  this  la  the  meaning  of  the  clause.  It 
therefore  falls -under  the  same  construction 
and  role  as  tlie  preceding  clanses,  the  result 
of  which  is  tbat  Allan  P.  Tillinghast  took 
an  absolute  gift  of  tbe  stock  and  deposits 
therein  bequeathed. 


(25  R.  I.  UU 

JONBS  r.  PROBATE  COURT  OP  EAST 
ORBBStWIOH. 

HBNDRIGK  ▼.  PROBATE  COURT  OP 
BAST  GREENWICH. 

(Supreme  Qonrt  of  Rhode  Island.    Jfily  17, 
1903.) 

BXBCUTORS  AND  ADMINISTRATORS-OHABOB3 
AND  CREDITS— HUSBAND  AND  WIPB— JOINT 
ASSBTS-CLAIUa  AGAINST  BSTATB-WILL8— 
OONSTRUOTION-'BQaiTABIiB  CONVBRSION— 
BBNTS-TRV8T8  -r-  EVIDBMC9  —  COMMUNICA- 
TIONS BBTWBBN  HUSBANt)  AND  WIFB— PRO- 
BATB  COURT->rURISDICTION.         ' 

1.  Where  a  huiband  and  wife  made  a  loan 
of  9600,  the  wife  contributing  $100  and  the 
hnsband  the  balance,  and  the  wife  received 
during  her  lifetime  a  payment  of  $200  thereon, 
it  was  error  for  tbe  coart  to  charge  the  hus- 
band, as  admiDlatrator  of  the  wife's  estate,  for 
any  further  stun  paid  thereon. 

2.  Where  an  administrator  claimed  that  a 
certain  amount  was  due  him  from  his  wife's 
estate  on  an  alleged'  agreement  between  bim 
and  his  wife  relating  to  the  purchase  of  certain 
property,  but.  the  only  proof  offered  in  support 
of  such  agreement  consisted  of  communications 
between  him  and  his  wife  in  her  lifetime,  the 
dahn  was  properly  disallowed,  sncli  communi- 
cations  being  inadmiisiblek 

8.  Where  there  was  evidence  from  which  a 
Jury  might  properly  find  th^t  money  found  by 
a  hnsband  m  his  wife's  shoe  after  her  death 
belonged  to  him,  and  the  jnry  so  found,  sndi 
money  was  not  chargeable  to  bim  as  bis  wife's 
administrator. 

4.  Testatrix  directed  her  executor  as  soon  as 
convenient  after  her  death  to  sell  her  interest  in 
certain  real  estate  described,  and  pay  over  and 
divide  the  fond  arising  therefrom  amons  certain 
persons  named.  Held,  that  such  provision  op- 
erated as  an  equitable  conversion  of  the  real 
estate  into  personalty,  and  impressed  it  with  a 
trust  in  fayor  of  tbe  beneficiaries,  and  hence 
rents  collected  from  such  real  estate  before  sale 
belonged  to  the  beneflclaries,  and  was  no  part 
of  the  estate  chargeable  to  the  administrator 
with  til*  will  annexed. 

6.  The  probate  eonrt  has  no  Inrisdictlon  of 
rents  of  real  estate  devlaed  until  the  personal 
property  of  the  deceased  la  exhausted  in  the 
payment  of  debts  and  legacies. 

•    ■ 

1 4  Be*  a«avanlaa»  voL  l}.:a«iV  Dig-  H  a.  «>.  ' 
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Appeal  from  Oommon  Pl«ls' Ditlsloii. 

Judicial  acceuntlnc  by  Cbarlei  B.  Jones, 
as  administrator  c.  t  a.  of  tbe  estate  of  W. 
Anna  Jones,  deceased.  Prom  a  decree  of 
the  probate  eonrt  settling  the  accounts,  af- 
firmed by  the  common  pleas  division,  the 
administrator  and  Nathaniel  G.  Hendrlck 
appeal.    Modified. 

Argued  before  STINESS,  C.  J.,  and  TIL- 
UNGHAST  and  DOUGLAS,  JJ. 

George  T.  Brown  and  Job  8.  Carpenter, 
for  appellant  Jones.  Samuel  W.  K.  Allen, 
for  appellant  Hendrlck. 

TILLINGHAST,  J.  Tbe  above-entitled 
cases  are  appeals  from  the  decree  of  the 
probate  'court  of  East  Greenwich  entered  in 
the  matter  of  the  estate  of  W.  Anna  Jones, 
late  of  said  Bast  Greenwich,  deceased,  and 
involve  tbe  allowance  of  tbe  account  of 
Charles  B.  Jones,  administrator  c.  t  a.,  by 
said  probate  court.  By  agreement  of  parties 
the  cases  were  tried  together  in  tbe  common 
pleas  division. 

The  material  facts  In  the  first-named  case 
are  substantially  as  follows:  W.  Anna 
Jones  died  June  25,  1899,  leaving  a  last  will 
and  testament,  wnicb  was  dnly  admitted 
to  probate,  and  Charles  B.  Jones,  her  hns- 
band, was  appointed  administrator  with  the 
will  annexed  of  her  estate,  the  executor 
named  In  the  will  having  renounced  tta«  trust 
conferred  npon  him.  Mr.  Jones  dnly  quali- 
fied as  such  administrator,  and  entered  np- 
on the  execution  of  bis  tmst  Mrs.  Jones 
left  both  real  and  personal  estate,  disposing 
of  the  same  by  her  will,  a  copy  of  which  Is 
OB  file  with  the  papers,  and  will  be  more 
particularly  referred  to  hereafter.  The  real 
estate  of  the  testatrix  consisted  of  an  un- 
divided half  Interest  in  two  parcels  of  land, 
one  of  which  is  known  as  tbe  "Homestead 
Estate"  and  the  other'  being  known  as  tbe 
"Tillinghast  jEtotate,"  and  are  both  located 
in  the  village  of  East  Greenwich.  The  other 
moiety  of  said  estates  belongs  to  her  hus- 
band, said  Charles  B.  Jones,  the  deeds  there- 
of standing  in  their  lolnt  names. 

Tbe  first  account  which  Charles  B.  Jones, 
administrator  c.  t.  a.  of  the  estate  of,  W. 
Anna  Jones,  presented  to  the  probate  court 
of  Bast  Greenwich  for  allowance,  wks 
amended  by  order  of  said  court  in  tbe  fol- 
lowing particulars,  Ti&:  First,  by  adding 
to  tbe  inventory  one-half  of  tbe  amoont  paid 
by  Obarles  O.  Hendrlck  on  mortgage  note, 
$191.12;  and,  second,  by  charging  him  wlfli 
"money  found  in  shoe,  $40";  which  sums, 
together  with  the  sum  of  $343.08,  Which  he 
admitted  to  be  in  his  hands  under  the  in- 
ventory, amount  to  the  sum  of  $674.15.  Said 
account  was  also  amended  by  tbe  probate 
court  by  striking  out  and  disallowing'  tbe 
item  of  $1,612.50  paid  to  Charles  B.  Jones. 
The  changes  thus  made  in  his  account  a* 
administrator  constitute  tbe  basis  of  his  ap- 
peal In  tbe  case  now  before  mm. 
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In  support  of  his  claim  that  said  anm  of 
$191.12  should  not  be  charged  to  him,  he 
offered  evidence  to  the  effect  that  he  and 
his  ^fe,  W.  Anna  Jones,  loaned  to  Charles 
O.  Hendrlck,  who  was  a  brother  of  his  said 
wife,  the  sum  of  $600  on  January  17,  1894, 
and  took  a  note  therefor,  payable  on:e  year 
after  date  "to  CSiarles  B.  Jones  or  W.  Anna 
Jones";  that  be,  said  Charles  B.  Jones, 
furnished  $500  of  the  money  thus  advanced, 
and  that  his  wife  furnished  $100  thereof. 
It  further  appears  that  the  sum  of  $200  was 
paid  on  said  note  to  Mrs.  Jones  during  her 
lifetime  by  Hendrlck,  and  that,  after  the 
death  of  his  (Jones's)  wife,  the  sum  of  $300 
was  paid  to  him  on  said  note,  the  balance 
of  $100  haying  been  retained  by  said  Hend- 
rlck at  his  request  and  by  agreement  with 
the  administrator,  he  saying  to  the  admin- 
istrator that  "tnat  would  be  so  much  to- 
wards his  dowry  out  of  his  sister's  estate." 
That  is  to  say,  the  evidence  shows  that, 
Hendrlck  paid  the  plaintiff  $300  and  kept 
back  the  remaining  $100  with  the  under- 
standing aforesaid.  As  the  case  stands,  then, 
it  appears  that  out  of  the  $500  which  Mr. 
Jones  advanced  on  said  note  he  has  received 
back  only  $800.  Under  this  state  of  facts 
we  fail  to  see  how  he  can  properly  be 
charged  with  any  part  of  this  sum  in  bis  ac- 
count as  administrator,  for,  as  between  him 
and  his  wife's  estate,  he  has  not  only  not  re- 
ceived anything  which  properly  belongs  to 
the  estate,  but  has  apparently  allowed  said 
estate  the  benefit  of  $200  which  belonged  to 
him.  Of  course,  as  between  the  maker  and 
the  payees  of  said  note,  either  one  of  said 
payees  could  properly  have  received  the 
full  amount  thereof,  and  given  a  good  dis- 
charge to  the  maker.  But  as  between  said 
payees,  while  perhaps  prima  facie  they 
would  each  be  entitled  to  one-half  part 
thereof,  yet  it  was  clearly  competent  for  one 
of  them  to  show  that  the  larger  part,  or 
even  the  whole  amount  thereof,  was  ad- 
vanced by  him  or  her,  and  to  settle  their 
individual  accounts  accordingly.  We  are 
therefore  of  the  opinion  that  said  probate 
court  had  no  right  to  charge  the  admin- 
istrator with  any  part  of  the  amount  re- 
ceived by  him  on  said  note,  and  also  that 
it  was  error  on  the  part  of  the  presiding 
Justice  in  this  case  to  direct  the  Jury  to 
charge  the  administrator  with  any  part  of 
the  amount  collected  on  said  note. 

As  to  the  disallowance  by  the  probate  court 
of  the  item  of  $1,512.60  charged  by  the  ad- 
ministrator against  the  estate  of  his  wife 
In  his  own  favor,  we  think  the  action  of  the 
probate  court  was  right;  and  also  that  the 
ruling  of  the  presiding  Justice  in  this  case 
in  directing  the  Jury  to  disallow  said  item, 
was  correct.  The  claim  of  the  administrator 
that  said  amount  is  due  to  him'  out  of  his 
wife's  estate  is  based  wholly  upon  an  al- 
leged agreement  or  understanding  between 
him  and  his  wife  relative  to  the  purchase 
of  the  two  estates  hereinbefore  referred  to. 


and'  the  amount  that  eitCh  advanced  In  the 
purchase  thereof  and  in  the  construction 
and  erection  of  certain  buildings  and  im- 
provements thereon.  At  the  trial  of  the 
case  he  attempted  to  show  the  various  agree- 
ments which  he  claimed  to  have  made  with 
his  wife  relating  to  said  real  estate  in  order 
to  sustain  his  claim  that  his  wife  was  in- 
debted to  him  at  the  time  of  her  decease 
on  account  thereof,  but  was  not  allowed  to 
do  so,  on  the  ground  that  all  the  testimony 
offered  consisted  of  communications  between 
him  and  Us  wife,  and  hence  were  not  ad- 
missible in  evidence.  This  ruling  was  clearly 
right  under  the  well-settled  law  of  this  state 
as  declared  in  GampbeU  v.  Chace,  12  B.  1. 333, 
and  Bobinson  ▼.  Hobinson,  22  B.  I.  121  46 
AU.  455,  84  Am.  St  Bep.  832.  There  being 
no  evidence,  therefore,  in  support  of  his 
claim  against  the  estate  of  his  wife,  the 
court  properly  directed  the  Jury  that  said 
item  of  $1,512.50,  cliarged  by  him  against 
said  estate,  should  be  disallowed  in  his  ac- 
count. 

In  addlti<Mi  to  the  tuct  that  the  evidence 
offered  was  incompetent  to  sustain  tbe  claim 
of  the  administrator  last  considered,  it  is 
proper  to  say  that  at  the  time  when  the  al- 
leged contract  or  agreement  was  made  a 
married  woman  was  Incompetent  to  make 
such  a  contract,  and  hence,  even  If  it  were 
made  as  claimed,  it  was  a  noiaty  and  not 
enforceable. 

As  to  the  item  of  $40  which  the  husband 
found  in  his  wife's  shoe  after  her  death, 
which  item  the  probate  court  directed  should 
l>e  ctiarged  against  him,  there  is  evidence 
from  which  IJie  Jury  might  properly  find 
that  this  money 'In  fact  belonged  to  him; 
and  hence  their  finding  in  his  favor  as  to 
the  ownership  of  this  amount  should  not 
be  disturbed. 

We  come  now  to  the  consideration  of  the 
second  case,  namely,  that  of  Natlianiel  G. 
Hendrlck  ▼.  The  Probate  Court  of  East 
Greenwich,  the  facts  of  which  are  as  fal- 
lows, viz.:  After  the  death  of  Mrs.  Jones, 
her  husband,  who  is  the  administrator  c.  t 
a.  of  her  estate,  collected  the  rents  of  said 
Tililngbast  estate,  amounting  to  the  sum 
of  $280;  and  it  is  claimed  by  said  Hendrlck 
that  one-half  of  this  amount  should  be 
charged  to  said  administrator  in  his  account 
In  his  reasons  of  appeal  Hendrlck  alleges 
that  said  probate  court  passed  a  decree  re- 
fusing to,  charge  the  administrator  with  the 
income  of  one  undivided  half  of  said  TllUng- 
bast  estate  from  the  date  of  the  death  of 
said  W.  Anna  Jones  to  the  date  of  filing 
said  first  account,  and  that  he,  being  ag- 
grieved by  said  decree,  appeals  therefrom. 
Although  an  exanjination  of  the  record  be- 
fore us  fails  to  show  that  any  requeat  was 
made  to  the  iwobate  court  in  the  premises, 
and  also  fails  to  show  that  any  action  was 
taken  by  said  court  regarding  tbe  matter 
of  the  rents  in  question,  yet  as  this  item 
was  treated  by  ail  parties  concerned  «■  be- 
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lug  properly  in  the  case  at  tbe  trial  In  the 
common  pleas  division,  \Te  will  regard  it  as 
being  rightly  before  ns  for  consideration. 
The  said  Tillinghast  estate,  as  before  stated, 
was  owned  by  Mr.  and  Mrs.  Jones  as  ten- 
ants in  common,  and  the  latter,  by  the 
twenty-fifth  clause  of  her  will,  disposed  of 
her  Interest  therein  as  follows:  "I  direct 
my  executor  hereinafter  named,  as  soon  af- 
ter my  decease  as  be  can  conveniently  do 
80,  to  sell,  at  public  or  private  sale,  as  he 
may  deem  best,  my  Interest  In  the  estate 
known  as  the  TilUnghast  estate,  In  the  vil- 
lage of  East  Greenwich  aforesaid,  next  south 
of  the  premises  where  I  now  live,  and  to 
pay  over  and  divide  the  fund  arising  from 
said  sale  to  and  among  the  following  named 
persons,  in  the  proportions  specified,  to  wit." 
Then  follows  a  list  of  the  persons  amongst 
whom  said  fund  is  to  be  divided. 

The  only  question  presented  for  our  de- 
cision In  this  case  Is  whether  the  admin- 
istrator, as  such,  is  properly  chargeable  with 
one-half  of  the  rents  collected  from  said 
estate  as  aforesaid.  If  the  rents  constitute 
a  portion  of  the  personal  estate  of  the  testa- 
trix, of  course  they^  are  properly  chargeable 
to  bim  in  his  account;  but,  if  they  do  not, 
then  they  are  not '  so  chargeable.  At  the 
trial  of  the  case  the  court  directed  the  jury 
to  find  that  the  amount  of  $140— this  being 
one-half  of  the  amount  of  rent  collected— 
should  be  charged  against  Mr.  Jones,  and 
be  accounted  for  by  him;  and  they  accord- 
ingly so  found.  "We  think  this  Instruction 
was  error.  Under  tbe  will  of  Mrs.  Jones, 
as  we  construe  it,  the  entire  beneficial  owner- 
ship of  the  real  estate  devised  by  virtue 
of  said  twenty-fifth  clause  thereof  passed 
Immediately  to'  the  persons  named  as  bene- 
ficiaries, and  hence  whatever  rents  were 
collected  belonged  to  them.  The  direction 
to  sell  contained  in  said  clause  amounted, 
la  effect,  to  an  equitable  conversion  of  said 
real  estate  into  personalty,  and  impressed 
It  with  a  trust  in  favor  of  said  beneficiaries. 
And  the  mere  fact  that  the  real  estate  was 
not  immediately  converted  Into  personalty 
did  not  have  the  effect  to  deprive  the  bene- 
ficiaries of  any  part  of  said  proi)erty.  The 
duty  of  the  administrator  c.  t  a.  under  said 
^clause  was  to  convert  said  real  estate  into 
personalty  as  soon  as  he  could  conveniently 
do  so  after  the  death  of  the  testatrix,  and 
distribute  tbe  proceeds  of  such  sale  as  di- 
rected. This  direction  impressed  a  trust  up- 
on the  land,  and  specified  who  should  exe- 
cute said  trust  The  power  of  sale  given  in 
said  clause  was  not  a  naked  power,  but  was 
coupled  with  a  trust,  which  required  the 
execution  of  tbe  power  as  soon  as  might  be. 
And  in  powers  which  are  In  the  nature  of 
trusts,  as  said  by  the  court  In  Greenough  v. 
Welles,  10  Gush.  576,  "the  rights  and  in- 
terests of  third  parties  who  are  beneficially 
interested  in  the  trusts  which  arise  and 
grow  out  of  tbe  execution  of  the  power 
come  in  and  can  be  enforced  as  against  the 


party  to  whom  the  power  is  given.  •  •  • 
When  a  trust  is  to  be  effected  by  the  exe- 
cution of  a  power,  then,  the  trust  and  power 
become  blended,  and  binding  upon  the  donee 
of  the  power.  The  most  familiar  instance 
given  In  the  books  of  such  a  union  is  the 
case  where  a  ix>wer  Is  given  by  a  will  to 
sell  an  estate,  with  direction  to  apply  the 
proceeds  upon  a  trust"  See  Gibbs  v.  Marsh, 
2  Mete.  (Mass.)  243.  In  Leeds,  Ex'r,  v.  Wake- 
field, 10  Gray,  617,  Shaw,  C.  J.,  says:  "As 
a  general  rule,  one  clotbed  with  a  mere 
naked  power  may  execute  the  power  or  not, 
at  his  own  wlU;  but  one  Invested  with  a 
power  to  which  a  trust  Is  annexed  Is  bound 
in  equity,  as  in  other  cases  of  trust,  to  exe- 
cute the  power,  in  order  that  the  equitable 
rights  of  those  who  are  stated  as  the  ob- 
jects of  the  testator's  bounty  under  such 
trusts  may  have  the  enjoyment  of  the  bene- 
fits intended  for  them."  The  doctrine  ttat 
In  equity  the  beneficial  interest  in  property 
is  the  controlling  and  real  Interest,  and  al- 
so that  where,  under  a  devise,  an  estate  is 
to  be  sold,  and  the  proceeds  divided  among 
designated  parties,  such  direction  amounts 
to  an  equitable  conversion  of  the  estate  in- 
to personalty,  was  fully  elaborated  by 
Stiness,  J.,  in  delivering  tbe  opinion  of  this 
court  in, Tan  Zandt  y.  Garretson,  21  R.  I. 
418,  44  Atl.  221.  See,  also,  Newport  Water 
Works  V.  Sisson,  18  R.  I.  411,  28  Atl.  SSQ. 
And  while  It  Is  true  that  the  proceeding  be- 
fore us  Is  not  technically  an  equitable  one, 
yet,  for  the  purpose  of  determining  as  to 
the  rights  of  the  parties  relating  to  said 
rents,  we  see  no  reason  why  said  doctrine 
should  not  be  applied.  Moreover,  it  is  well- 
settled  law  In  tills  state  that  a  probate  court 
has  nothing  to  do  with  the  real  estate,  or 
the  rents  of  real  estate,  of  a  deceased  person, 
until  the  proper  legal  steps  have  been  taken 
to  place  such  property  in  the  hands  of  the 
executor  or  administrator  for  the  necessary 
purpose  of  settling  the  estate. '  That  Is  to 
say,  until  the  personal  property  of  a  de- 
cedent Is  exhausted  in  the  payment  of  debts 
and  legacies,  neither  the  executor,  the  ad- 
ministrator, nor  the  probate  court  has  any- 
thing to  do  with  the  real  estate  or  the  in- 
come thereof,  except  as  may  be  directed  by 
tbe  will,  if  there  be  a  wIlL  Aa  said  by 
Matteson,  C.  J.,  in  Grlnnell  v.  Baker,  17  R. 
I.  49,  23  Atl.  913:  "The  ordinary  powers 
and  duties  of  an  executor  are  to  take  pos- 
session of  the  goods  and  chattels  of  the 
testator;  to  collect  the  debts  due  to  him;  to 
sell  the  goods  and  chattels,  so  far  as  may 
be  necessary  for  tbe  payment  of  the  tes- 
tator's debts  and  the  pecuniary  legacies  and 
expenses  of  administration;  and  to  distribute 
the  residue  of  the  assets  among  the  persons 
entitled  to  them  under  the  provisions  of  the 
will.  If  to  these  ordinary  powers  and  dnties 
there  is  superadded  the  power  and  duty  to 
Invest  portions  of  the  testator's  estate  and 
to  pay  over  the  income,  such  jwwer  and  duty, 
being  appropriate  to  the  ofiSce  of  a  trustee, 
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rather  than  of  an  executor,  are  held  to  con- 
stitute a  trust,  and  the  executor,  in  execut- 
ing them,  is  regarded  aa  a  trustee,  and  not 
as  executor."  Applying  this  rule  to  the  case 
now  under  consideration,  it  clearly  appears 
that  said  Charles  B.  Jones,  administrator 
c  t  a.,  held  the  rents  in  question  as  trustee 
for  said  beneficiaries,  and  not  as  admin- 
istrator c.  t  a.;  and  hence  it  follows  that 
he  is  not  chargeable  therefor  in  his  account 
as  such  administrator.  The  exception  taken 
to  the  ruling  of  the  presiding  justice  re- 
lating to  said  item  of  rent  must,  therefore, 
be  sustained. 

Many  other  exceptions  were  taken  during 
the  trial,  but,  as  what  we  have  thus  said 
covers  all  the  material  points  raised  by  said 
exceptions,  we  do  not  find  it  necessary  to 
consider  them  separately. 

As  the  conclusions  to  which  we  bare  thus 
arrived  in  the  cases  before  us  would  be  con- 
trolling if  a  new  trial  were  to  be  granted 
as  prayed,  and  as  there  is  no  dispute  about 
the  facts  upon  wliich  said  conclusions  are 
based,  we  see  no  occasion  for  granting  a 
new  trial.  We  therefore  remand  the  cases 
to  the  common  pleas  division,  with  direction 
to  enter  a  decree  in  each  of  said  cases 
amending  the  administrator's  account  in  ac- 
cordance with  this  opinion,  and  to  transmit 
to  said  probate  court  a  certified  copy  of  such 
decrees  for  record. 


BNNIS  T.  IL  B.  LITTUC  ft  CO. 

(Supreme  Court  of  Rhode  Island.    July  14, 

1903.) 

HABTBR  AND  BBRVANI^-DBATH  07  SERVANT 

—APPLIANCES  —  DEFECTS  —  EVIDENCE— EX-. 
PERTS— CAUSE  OF  INJURT— FELLOW  SERV- 
ANTS—DISCRETION— REVIEW-HARMLBBB  ■&- 
ROB. 

1.  In  an  action  for  death  of  a  servant,  caus- 
ed by  the  breaking  of  an  evebolt  while  a  sta- 
ging used  for  unloading  coal  was  being  moved, 
it  was  not  error  to  exclude  a  qaestion  as  to 
whether,  in  the  original  construction  of  such  a 
fltructore  and  the  inEertion  of  eyebolts  by  or- 
dinary mechanics  and  men  engaged  in  such 
construction.  It  was  or  was  not  usual  to  esti- 
mate the  exact  amount  of  weight  that  the  bolt 
would  endure;  the  question  being  improper  in 
form  in  failing  to  indicate  any  direct  application 
to  the  Issue. 

2.  A  ruling  as  to  the  competency  of  an  ex- 
pert witness  will  not  be  reversed  on  appeal  in 
the  absence  of  a  showing  of  clear  abuse  of  dis- 
cretion. 

3.  Where,  In  an  action  for  death  of  a  servant 
by  the  breaking  of  an  eyebolt,  defendant's  ex- 
perts testified  that  drift  or  leverage  between  the 
«je  of  the  bolt  and  the  post  Into  which  it  was 
oriven  would  diminish  the  power  of  the  bolt  to 
resist  a  transverse  strain,  the  admission  of  evi- 
dence of  tlie  same  fact  by  witnesses  for  plain- 
tiS  was  harmless. 

4.  In  an  action  for  the  death  of  a  s«^ant, 
caused  by  the  breaking  of  an  eyebolt,  plaintiff 
asked  a  witness  wtiether,  if  the  testimonr  show- 
ed that  the  bolt  was  driven  home,  and  was  in 
use  six  months,  when,  in  order  to  prevent  ropes 
running  on  the  outside  of  the  post  from  rub- 
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bing  on  the  nut,  the  post  was  countersunk  smfB- 
cient  to  take  in  the  nut  and  the  Iwlt  was  ham- 
mered back  level  with  the  outside  of  the  post. 
BO  that  there  was  a  leverage  of  from  1  to  1^ 
Inches  that  did  not  exist  before,  and  the  next 
time  the  strain  was  put  on  the  ejeiralt  it  broke. 
what  wonld  he  say  as  to  the  connection  of  the 
change  of  the  eyelMlt  and  the  tireaking  there- 
of, lleld,  that  such  Question  was  objectionable 
as  asking  the  witness  opinion  as  to  the  defect- 
ive condition  based  on  the  happening  of  the 
accident. 

6.  Evidence  in  an  action  for  death  of  a  serv- 
ant held  to  show  that  the  accident  was  not  due 
to  any  defect  in  the  appliances,  but  the  result 
of  Ae  negligence  of  Intestate's  fellow  servant, 
for  which  defendant  was  not  liable. 

Action  by  Agatha  M.  Bnnls,  as  adminis- 
tratrix of  the  estate  of  her  deceased  husband, 
agiiinst  R.  B.  Little  &  Co.  On  petition  of 
defendants  for  a  new  trial.  Judgment  for 
defendants. 

Argued  before  STINBSS,  C.  J.,  and  TIL- 
lilNGHAST  and  DOUGLAS,  JJ. 

John  W.  Hogan,  Stephen  J.  Casey,  and 
Philip  8.  Knauer,  for  plaintiff.  David  S. 
Baker  and  Lewis  A.  Waterman,  for  defend- 
ants. 


D0T7GLAS,  7.  The  defendants  are  coat 
dealers  in  the  city  of  Providence,  and  occupy 
a  building  adjacent  to  the  river  for  the  stor- 
ag^e  of  coal.  To  facilitate  the  unloading  of 
coal  from  vessels  lying  alongside  the  wharf 
and  building,  a  sliding  staging  or  platform 
41  feet  long  and  12  feet  wide  had  been  at- 
tached to  the  building  at  the  height  of  30 
or  40  feet,  adapted  to  be  pushed  out  about 
half  Its  length  and  suspended  over  the  hatch 
of  a  coal  vessel,  and  when  not  in  use  to  be 
partly  retracted  within  the  walls  of  the  build- 
ing. This  staging  ran  upon  four  rollers  and 
two  small  wheels,  and  was  drawn  in  by  the 
power  of  an  electric  engine  applied  by  means 
of  the  boom  and  rope  which  were  provided 
for  hoisting  coal.  This  boom  was  set  near 
the  side  of  the  staging,  and  extended  out 
from  the  building  over  the  water.  Aa  used 
for  hoisting,  the  rope  from  the  drum  of  the 
engine  passed  through  a  block  near  the  foot 
of  t^e'bodm,  thence  over  a  block  at  the  outer 
end,  and  thence  to  the  bhcket  to  be  raised. 
When  It  was  desired  to  haul  in  the  staging, 
the  rope  from  the  block  at  the  end  of  the 
boom  was  passed  almost  vertically  down  and 
over  a  snatch  block  hooked  into  an  eyebolt 
at  the  northeast  corner  of  the  staging,  thence 
back  over  a  stationary  block  attached  to  a 
beam  Inside  the  building  over  the  runway 
some  15  feet  from  the  outer  wall,  thence  to 
a  block  hooked  Into"  an  eyebolt  at  the  south- 
east cOmer  of  the  staging.  At  each  outer 
corner  of  the  staging  were  upright  beams, 
and  the  eyebolts  referred  to  were  Inserted 
from  behind 'through  these  uprights,  and  se- 
cured by  nuts  screwed  upon'  their  front  ends. 
The  plaintiff's  intestate  was  a  dumi>er,  whose 
duty  was  to  stand  near  the  end  of  the  plat- 
form and  guide  the  bods  of  coal  as  they  were 
lifted  up,  and  to  empty  them  Into  bairows 
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which  other  men  wheeled  into  the  building. 
When  a  vessel  had  been  emptied,  and  the 
use  of  the  platform  was-  temporarily  over, 
it  was  hlB  duty  to  fix  the  tackle  and  blocks 
in  their  places,  and  give  a  signal  to  the  en- 
glneer  to  start  the  engine.  When  the  plat- 
form had  been  drawn  in  as  far  as  was  de- 
sired, it  was  his  dnty  to  give  a  signal  to  the 
engineer  to  stop,  and  then  to  unhook  the 
blocks  and  restore  the  tackle  to  its  place. 
December  27,  1899,  the  plalntUTs  intestate 
was  in  his  place  upon  the  staging  directing 
the  moTement  of  drawing  it  In.  He  bad  ad- 
justed the  tackle  and  blocks  and^glyen  the 
signal  to  the  engineer  to  apply  the  pow«r. 
When  the  staging  had  nearly  or  quite  reach- 
ed its  inner  position,  the  eyebolt  in  the  north- 
easterly post  broke,  the  block  flew  upwards, 
struck  the  plaintiff  in  the  body,  throwing 
him  Into  the  air,  and  Inflicting  such  injuries 
as  caused  his  death  within  a  few  hours. 
Tills  action  was  brought  to  recover  on  the 
ground  that  the  eyebolt  was  Improperly  ad- 
Justed  to  the  upright  post,  and  that  the  in- 
Jury  to  the  deceased  was  caused  by  this  im- 
proper adjustment.  The  defendants  denied 
that  the  bolt  was  adjusted  as  the  plaintlll 
says  it  was,  that  it  was  in  any  way  InsufD- 
cient  for  the  service  It  was  designed  to  per- 
form, or  tlia't  any  Improper  adjustment  caus- 
ed the  accident  The  Jury  found  a  verdict 
for  the  plaintiff  In  the  sum  of  $9,500,  and 
the  defendants  have  petitioned  for  a  new 
trial,  alleging  that  certain  rulings  by  th« 
court  were  erroneous,  that  the  verdict  is 
against  the  evidence,  and  that  the  damages 
are  excessive. 

The  first  question  raised  upon  the  rulings 
of  the  court  Is  upon  the  rejection  of  the 
defendants'  question  to  one  of  their  experts: 
"Now,  Mr.  Bullock,  in  the  original  construc- 
tion of  snch  a  .structure  as  this,  and  the 
insertion  of  eyebolts  by  ordinary  mechanics 
and  men  engaged  In  such  construction,  Is  it 
or  not  usual  to  estimate  the  exact  amount 
of  weight  that  that  bolt  will  endure?"  The 
discussion  about  this  question  seems  to  have 
been  out  of  proportion  to  Its  Importance. 
We  see  no  reason  why  the  question  abould 
have  been  objected  to.  It  seems  rattier  to  be 
introductory  to  something  further  than  to  be 
calculated  to  elicit  anything  important  by 
ItselfL  It  was  a  proxter  defense  to  the  ac- 
tion to  show  that  the  arrangement  and 
strength  of  the  apparatus  were  like  those 
employed  usually  by  persons  In  a  similar  Una 
of  business;  but  how  such  persons  procured 
their  apparatus,  an^  on  what  p^nclples  they 
selected  it,  seems  remote  from  a  description 
of  what  It  was.  The  form  of  the  question 
is  unfortunate  la  not  indicating  any  direct 
application  to  the  issue,  and  we  think  the 
court  exercised  a  reasonable  discretion  in 
ruling  It  out 

The  next  class,  of. objections  now  Insisted 
upon  were  made  to  the  ruling  of  the  court 
that  certain  witnesses  produced  by  the  plaln- 
tiS  were,  qualified  to  testify  as  experts ,  aa 


to  the  sufficiency  of  the  eyebolt  as  it  was 
supposed  to  have  been  adjusted  with  refer- 
ence to  the  post  The  competency  of  per- 
sons offered  as  experts  la  generally  a  ques- 
tion to  be  decided  by  the  trial  court  If  er- 
ror Is  committed  in  admitting  an  Incompetent 
person,  the  cross-examination  to  which' he  i> 
subjected  may  generally  be  relied  uiMin  to 
show  his  ignorance  and  neutralize  the  force 
of  bis  opinions.  Unless  the  ruling  of  the 
court  is  palpably  and  grossly  wrong.  It  Will 
not  be  reversed  by  the  reviewing  tribunal. 
Bogers  on  Expert  Testimony,  {{  22,  23;  Law- 
son  on  Expert  Evidence,  276,  468;  Gillett  on 
Indirect  Evidence,  {  209;  Howard  t.  Provi- 
dence, 6  B.  i.  614;  Sarle  t.  Arnold,  7  B.  L 
586.  The  first  of  these  witnesses  (Mr.  Mee- 
han)  was  a  contractor  and  builder,  of  many 
years'  experience  in  the  use  of  eyebolts.  Hla 
opinion  might  have  been  useful  if  the  ele-. 
ments  of  the  problem  had  been  given  Iilm. 
The  objection  seems  more  appropriate  to  the 
testimony  he  gave  than  to  his  admission  as 
an  exiwrt  generally.  The  fact  was  developed 
in  the  course  of  his  examination  that  while 
he  knew  that  an  eyebolt  of  a  certain  size' 
would  cany  a  certain  strain,  he  did  not 
know  how  much  more  it  would  carry  before 
breaking;  and  tliat  while  an  eyebolt  project- 
ing part  way  from  a  beam,  leaving  drift  or 
leverage,  would  offer  less  resistance  to  a 
transverse  strain  than  one  which  was  driven 
in  till  the  eye  touched  the  wood,  he  had  no 
accurate  knowledge  of  the  comparative 
strength  of  the  bolt  In  these  different  adjust- 
ments. Inasmuch  as  the  defendants'  ex- 
perts also  said  that  drift  or  leverage  would 
diminish  the  power  of  a  bolt  to  resist  trans- 
verse strain,  and  Inasmuch  as  the  mechanical 
principle  involved  Is  commonly  known  to  in- 
telligent people,  it  does  not  seem  that  the 
evidence  of  this  witness  ought  to  have  seri- 
ously harmed  the  defendants. 

The  next  witness  was  Joseph  MeAlpln, 
who  had  charge  of  a  department  la  a  Iwlt 
manufactory.  This  employment  would  seem 
to  be  sufficient  qualification  to  admit  him  to 
testify  as  to  the  capacity  of  eyebolts.  The 
court  could  not  anticipate  the  insufficiency 
of  his  knowledge  in  a  preliminary  examina- 
tion. It  appeared  afterwards  that  he  had 
no  accurate  knowledge  of  the  tensile  strength 
of  iron,  and,  consequently,  the  opinions 
which  he  gave  should  have  had  little  weight 
with  the  jury. 

Edward  McCormick  bad  been  a  rigger  Of 
derricks  a  number  of  years,  and  Thomas  D. 
Wallace  bad  had  long  experience  in  the  use 
Of  eyebolts.  The  observations  made  In  re- 
gard to  Joseph  McAlpln  apply  to  these  wit- 
nesses al^o.  There  is  nothing  In  their  testi- 
mony which  contradicts  the  exact  evidence 
of  the  defendants'  experts  as  to  the  suffi- 
ciency of  the  particular  bolt  In  question  to 
support  tlie  definite  strain  which  It  was  in- 
tended to  resist  Some  of  tlie  questions, 
however,  which  were  asked  of  these  witness- 
es, were  adimitted  againsl^.the  objection  of 
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the  defendants,  and  their  exceptions,  dniy 
taken,  must  be  considered. 

In  the  examination  of  Michael  Meehan  the 
following  appears:  "Q.  70.  If  the  testimony 
in  this  case  shows  that  that  bolt  was  driven 
home,  and  was  In  use  six  months,  and  on 
a  certain  day.  In  order  to  get  the  nut  on  the 
outside  of  the  post  out  of  the  way  from 
rubbing  on  the  ropes  running  there  on  the 
outside  of  that  post,  was  countersunk  suffi- 
cient to  take  in  that  nut,  and  the  bolt  was 
hammered  back  level  with  the  outside  of 
the  post  so  that  there  was  a  leverage  there 
of  from  one  to  one  and  a  half  inches  that 
did  not  exist  before,  and  the  next  time  that 
strain  was  put  upon  the  eyebolt  it  broke, 
what  would  yon  say  as  to  the  connection 
In  the  change  of  the  eyebolt  and  the  breaking 
of  the  eyebolt?  (Objected  to.  Admitted. 
Ebcceptions  taken  by  Mr.  Baker.)  A.  I  should 
say  that  the  change  in  the  leverage  on  the 
bolt  by  reason  of  Its  being  driven  away  from 
the  post  was  the  cause  of  the  breaking." 
Substantially  the  same  question  was  asked 
'of  Joseph  McAlpln,  and  again  of  Thomas  W. 
D.  Wallace,  and  admitted  against  defend- 
ants' objection.  The  defendants'  counsel 
now  urges  that  tills  evidence  was  improper. 
He  says:  "It  was  asked  for  the  purpose  of 
showing  that  the  cause  of  the  accident  was 
a  defective  condition  of  the  eyebolt  in  the 
position  it  was  in  at  the  time  the  accident 
occurred,  and  the  witness  was  asked,  in  ef- 
fect, what  the  idea  would  be  as  to  the  de- 
fective condition  based  upon  the  happening 
of  the  accident?'  We  think  this  criticism  is 
just  The  defendants  were  negligent  of  their 
duty  if  they  allowed  the  eyebolt  to  be  ad- 
Justed  so  as  to  weaken  it  beyond  the  limit 
of  safety  for  the  load  it  was  to  carry.  After 
the  accident  occurred  It  was  easy  to  see  that 
it  would  not  sustain  the  strain  which  was 
put  upon  It,  but  it  by  no  means  follows  that, 
with  the  knowledge  which  could  have  been 
obtained  before  the  bolt  broke,  the  defend- 
ants should  have  known  that  It  was  not 
sufficient  for  the  strain.  The  question  is  im- 
proper, as  the  knowledge  called  for  is  not 
*  expert  knowledge,  but  an  inference  of  fact 
which  the  Jury  could  make  as  well.  It  does 
not  appear  that  either  one  of  these  witnesses 
knew  enough  about  the  tensile  strength  of 
iron  to  have  anticipated  this  accident  It 
did  not  need  experts  to  say,  after  the  acci- 
dent occurred,  that  the  thing  which  broke 
must  have  been  subjected  to  a  greater  strain 
than  it  could  bear.  Two  of  these  experts 
liad  never  seen  a  bolt  break;  one  of  them 
had  tested  bolts,  but  knew  only  from  the 
tables  at  what,  tension  the  breaks  occurred. 
None  of  them  pretended  to  say  with  any 
accuracy  what  was  the  maximum  load  which 
the  bolt  in  question  could  safely  bear;  but 
when  It  broke,  as  supposed  in  the  question, 
it  was  easy  for  them  to  form  an  opinion 
as  to  the  cause.  Evidently  such  an  opinion 
was  based  on  the  occurrence  of  the  accident, 
and  ought  not  to  have  been  the  basis  of 


estimation  of  the  defendants'  responsIbiUt;. 

It  may  be  said  that  the  Jury  ought  not  to 
have  been  misled  by  such  evidence,  but  we 
cannot  say  they  were  not  These  witnesses 
were  practical  men,  familiar  with  the  uses 
of  such  appliances.  What  more  natural 
than  for  the  Jury  to  rely  upon  their  Judg- 
ment in  preference  to  the  more  accurate,  but 
more  technical,  evidence  of  engineers  and 
professional  men,  whose  knowledge  Is  often 
depreciated  as  theory  and  fancy. 

Aside  from  the  error  In  admitting  this  evi- 
dence, which  would  entitle  the  defendant  to 
a'  new  trial,  we  find  the  verdict  to  be  against 
the  evidence  upon  the  question  of  the  defend- 
ants' negligence.  The  evidence  greatly  pre- 
ponderates in  support  of  the  defendants'  as- 
sertion that  the  bolt,  at  the  time  of  the  acci- 
dent, had  not  been  changed  In  Its  relation 
to  the  beam  after  it  was  first  placed  there, 
but  had  been  used  exactly  as  It  then  was  for 
at)out  a  year.  The  plaintiff  claims  that  the 
projection  of  the  end  of  the  bolt  on  which 
the  nut  was  screwed  Interfered  with  the 
rope  In  hoisting,  and  that  Mr.  Qulnn  accord- 
ingly dug  Into  the  beam  a  place  large  enough 
to  receive  the  nut  snd  drove  the  bolt  through 
tin  the  nut  was  countersunk  and  the  eye 
projected  on  the  other  side,  and  formed  a 
leverage  or  drift  which  weakened  the  appli- 
ance and  caused  the  accident  The  story 
that  Qulnn  countersunk  the  nut  depends  up- 
on two  witnesses— Walter  B.  Guy  and  Pat- 
rick J.  Ennls,  a  cousin  of  the  deceased.  They 
were  testifying  a  year  after  the  occurrence, 
and  in  the  meanwhile  boards  had  been  nailed 
against  the  timber  so  as  to  give  the  Impres- 
sion to  the  observer  that  the  nut  upon  the 
new  bolt  which  was  substituted  for  the  bro- 
ken one  was  countersunk,  as  It  was  masked 
by  the  sheathing.  It  is  easier  to  believe  that 
these  witnesses  are  giving  from  memory 
their  impression  of  the  conditions  after  the 
accident  from  examination  made  Just  before 
the  trial  than  that  the  witnesses  who  pos- 
itively contradict  them  on  this  point  were 
mistaken.  Qulnn  swears  that  the  bolt  which, 
broke  was  not  taken  out  from  the  time  It 
was  first  put  hi  until  it  broke;  that  the  post 
was  never  countersunk.  Frank  D.  Sim- 
mons, Robert  B.  Little,  and  Thomas  F.  Cal- 
laghan  testify  the  same.  In  this  conffict  of 
testimony  we  might  hesitate  to  accept  this 
mere  preponderance  as  conclusive  against 
the  implied  conclusion  of  the  Jury,  but  the 
post  itself  is  in  evidence,  and  tells  its  own 
story.  Upon  it  there  is  no  trace  of  any  re- 
cess for  the  nut  It  Is  true  that  after  the 
post  had  been  taken  out  of  the  staging  and 
brought  Into  court,  the  same  two  witnesses 
pretended  to  say  that  it  was  not  the  one 
which  had  stood  at  the  northeast  cbmer  of 
the  platform;  but  against  the  overwhelming 
testimony  of  Qulnn,  Ramos,  Hill,  Williams, 
Bermer,  and  Simmons,  who  assisted  in  tak- 
ing it  out  and  identified  it  in  court  it  Is 
incredible  that  this  Impeachment,  involving 
a  barefaced  fraud  upon   the  court   which 
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could  have  been  detected  at  ttae.ilme  by  an 
Inspection  of  tbe  staging,  ataonld  have  bad 
any  foundation.  We  cannot  doobt  that  tbe 
post  produced  Is  tbe  one  in  wblcb  tbe  bolt 
was  fastened,  and,  -consequently,  tbat  tbe 
plaintiff's  theory  of  tbe  cause  of  the  accident 
is  erroneous. 

Tbe  second  contention  of  the  defendants 
is  that,  whatever  may  have  been  the  position 
of  the  bolt  in  tbe  post,  it  was  strong  enough 
to  sustain  the  strain  which  it  was  designed 
to  bear.  This  claim  is  supported  by  fUl  the 
positlTe  testimony  in  the  case.  Oertain 
measurements  were  taken  by  the  defendants' 
experts,  and  their  figures  are  not  contradict- 
ed. The  weight  of  the  platform  to  be  haul- 
ed In  was  found  to  be  13,275  pounds.  To 
start  it  required  a  force  of  2,250  pounds, 
and  to  keep  it  In  motion  after  it  was  started 
a  force  of  1,800  pounds.  About  one-half  of 
these  strains  was  sustained  by  tbe  eyebolt 
in  question  and  about  half  by  the  one  in 
the  southeast  post  The  angle  between  the 
two  lengths  of  rope  which  extended  to  tbe 
northeasterly  eyebolt  from  the-  boom  and 
thence  to  the  beam  over  tbe  runway  deter^ 
mined  the  direction  in  which  the  pulling 
force  was  exerted  upon  the  bolt  This  di- 
rection was  necessarily  in  tbe  plane  of  these 
sections  of  rope,  and  practically  half  way 
between  tbem.  The  maximum  angle  which 
this  line  of  force  formed  with  a  line  per- 
pendicular to  the  post  occurred  when  the 
platform  was  pulled  in  against  the  chock, 
and  then  was  about  46  degrees.  When  tbe 
staging  was  extended,  this  angle  became 
more  acute.  It  follows  that  the  force  re- 
quired to  move  the  staging  increased  some- 
what as  it  approached  the  building  and  as 
tbe  angle  of  application  of  the  power  to  the 
direction  of  its  prog:refls  became  greater, 
and,  accordingly,  the  witnesses  have  taken 
account  of  this  Increment  in  calculating  the 
required  power  as  if  it  were  to  be  applied 
at  an  angle  of  45  degrees.  While  this  change 
of  angle  In  the  application  of  the  force  in- 
creased the  strain  upon  the  bolt  as  it  ap- 
proached the  building,  the  power  exerted 
never  approximated  the  force  exerted  at  the 
starting  point  The  plaintiff's  experts  all 
express  the  opinion  that  the  bolt,  if  it  pro- 
jects two  inches  from  tbe  post,  would  be 
unsafe;  but  none  of  them  place  the  limit 
of  capacity  below  tbe  actual  strain  which 
was  normally  (exerted  by  the  roi>e  upon  the 
bolt  Mr.  Meehan  testifies  that  a  safe  load 
for  this  eyebolt  in  a  straight  pull  would  be 
10  tons;  i.  e.,  20,000  pounds.  Supposing  tbe 
ey9  to  be  dose  up  to  the  wood,  he  says, 
"If  the  puil  was  in  any  direction  except  in  a 
line  with  the  eyebolt  it  would  carry  safely, 
I  think,  three  tons."  Mr.  McAlpln  declines 
to  state  how  much  of  a  load  such  an  eye- 
bolt  can  carry.  Mr.  HcOormlck  does  not 
know  what  weight  a  %-incb  eyebolt  would 
carry,  but  be  thinks  three  tons.  He  does 
not  know  what  load  would  be  safe  to  put 
upon  it    Thomas  D..  Wallace  says  that.  If 


the  strain  came  at  4R  degrees,  as  he  had 
used  eyebolts  on  board  ship  for  hoisting, 
he  would  not  trust  more  than  1,500  pounds 
on  a  %-lncb  eyebolt  He  puts  the  capacity 
of  such  a  bolt  to  sustain  a  straight  pull  at 
"from  one  ton  to  twenty-five  hundred  net" 
If  we  toke  these  figures  and  compare  them 
with  the  actual  strain  laid  •  upon  the  bolt 
in  moving  th,e  platform,  as  sworn  to  by  tbe 
defendants'  experts  and  not  contradicted, 
the  opinion  of  these  gentlemen  that  the  bolt 
was  insufilcient  is  disproved  by  their  own 
calculations.  This  appears  still  more  clear- 
ly from  the  evidence  of  the  defendants' 
experts.  They  agree  upon  tbe  tensile 
strength  of  first-quality  American  iron, 
which  this  bolt  was  made  of,  and  teU  us 
tbat  such  iron,  if  subjected  to  transverse 
strain,  would  first  bend  90  degrees,  and  then, 
before  breaking,  would  sustain  five-sixths  of 
tbe  load  which  it  would  bear  if  applied  in 
a  straight  pull;  and  from  these  elements 
they  show  tbat,  even  if  the  eye  projected 
two  inches  from  tbe  wood,  it  would  still 
leave  an  ample  margin  of  safety.  Mr.  Bul- 
lock fixes  the  strength  of  the  bolt  to  resist 
a  direct  pull  at  28,000  pounds,  and  estimates 
its  efficient  strength,  in  the  least  favorable 
adaptation  claimed  In  this  case,  at  10,000 
or  12,000  pounds;  as  the  defendant  claimed 
It  to  have  been  placed,  at  19,000  pounds. 
Mr.  Hatch  thinks  this  bolt  would  stand  a 
direct  pull  of  upwards  of  20,000  pounds. 
Mr.  Bliss  made  calculations  of  the  load 
which  the  bolt  was  normally  required  to  sus- 
tain, and  finds  the  bolt  amply  competent  for 
its  work.  This  conclusion  rests  upon  actual 
measurements  of  tbe  load  to  be  moved,  and 
accurate  calculations  from  well-established 
scientific  facts  in  regard  to  the  strength  of 
iron.  These  facts  and  mechanical  laws  also 
support  the  statement  of  the  defendants' 
experts  that  tbe  breaking  of  the  bolt  can- 
not be  accounted  for  except  6n  the  supposi- 
tion that  some  obstacle  was  Interposed  to 
the  progress  of  the  staging  which  brought 
an  extraordinary  strain  upon  the  bolt  It 
appears  that  tbe  bolt  actually  sustained  a 
strain  of  1^25  or  1,150  pounds  when  the 
■toging  started,  and  that  after  the  start  the 
strata  upon  it  from  the  resistance  of  the 
staging  was  about  900  pounds  only.  It  is 
a  necessary  inference;  therefore,  that  some 
greater  force  than  the  normal  resistance  of 
the  staging  must  have  interposed  to  break 
the  bait  This  conclusion  is  corroborated  by 
an  inspection  of  the  bolt  itself.  All  agree 
that  it  is  of  the  beat  American  iron,  and 
perfect  in  structure.  The  break  shows  no 
flaw,  and  no  defect  In  the  welding.  It  in- 
dicates that  the  iron  was  pulled  apart  by 
an  extraordinary  force.  It  furtho:  appears 
that  the  breaking  force  was  exerted  nearly 
in  the  axis  of  the  end'  which  broke  off. 
The  txHt  first  bent  until  tbe  projecting  end 
coincided  very  nearly  with  the  line  of  force, 
and  then  yielded  to  an  enormous  tension 
and  parted.    From  the  indtoatlon  of  the  hole 
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In  the  post,  which  wbb  abont  20  aegiees, 
and  the  angle  of  flectl6n  of  the  bolt,  It  Is 
apparent  that  \vtaen  the  bolt  broke  the  dl- 
lection  In  which  the  pnll  came  was  about 
what  was  found  when  the  platform  was 
drawn  in  agalnat  the  stop. 

The  testimony  of  the  witnesses  who  saw 
the  accident  Is  conflicting  as  to  how  far  the 
stagring  was  In  when  it  occurt«d.  The  two 
witnesses  for  the  plaintiff,  whom  we  have 
formerly  referred  to,  say  that  it  was  not 
completely  In;  Gay's  testimony  Is  that  the 
platform  was  drawn  in  immediately  after 
the  accident  some  five  feet,  and  then  did  not 
reach  the  apnd  by  a  couple  of  feet.  A  rope 
was  put  around  the  post  and  the  block  hook- 
ed into  that,  and  the  platform  was  hauled 
In  by  the  engine.  Mr.  Oallahan,  Mr.  Ross, 
and  some  other  men  were  there.  Mr.  Pat- 
rick Ennis  was  not.  Patrick  Bnnis  says  the 
platform  extended  20  feet  from  the  building, 
and  when  It  bad  been  drawn  in  about  8 
feet  the  eyebolt  broke.  The  deceased  Vas 
standing  near  the  northeast  comer  of  the 
staging,  but  in  the  angle  formed  by  the  parts 
of  the  rope  which  ran  from  the  block  inside 
to  the  two  comers.  "When  the  bolt  broke, 
the  block  came  loose,  and  hit  him  In  the 
stomach,  and  the  eyebolt  went  in  about  twen- 
ty feet,  and  Dick  went  up  in  the  air  abont 
seven  feet  He  went  straight  up,  and  I 
caught  him,  and  then  he  dropped  down  on 
the  staging.  He  remained  there  a  moment, 
and  Mr.  R.  B.  Little  came  up  and  said, 
'Take  him  into  the  engine  room.'  He  was 
unconsdons."  The  witness  further  testifies 
that  before  the  accident  there  was  no  spud, 
or  chock,  or  appliance  to  arrest  the  motion 
Inwards  of  the  platform.  "I  remember  well 
there  was  nothing  there  to  stop  it."  He 
denies  that  he  told  Qulnn  that  the  accident 
was  caused  by  running  the  engine  after  the 
platform  was  against  the  chock.  William 
Qulnn  beard  of  the  accident  an  hour  after, 
and  went  to  «camlne  the  staging,  and'  found 
it  was  way  In  against  the  stop.  Callahan, 
Ouy,  abd  Patrick  J.  Bnnls  were  there.  Bn- 
nis told  witness  that  this  happened  because 
the  engine  was  run  back  hard,  putting  the 
platform  back  against  the  chock,  and  that 
was  the  cause  of  the  breaking  of  the  bolt. 
Bobert  B.  Little  went  up  to  the  staging  as 
soMi  as  he.  heard  of  the  accident  {Accord- 
ing to  Patrick  Bnnls,  this  was  before  the 
injured  man  bad  been  moved.)  At  that  time 
the  staging  was  away  in.  Thomas  F.  Cal- 
lahan, one  of  the  three  persons  who  saw 
the  accident  says:  "He  was  stooping  down 
like  this  to  unfasten  the  block.  He  signaled 
the  engineer,  and  when  he  signaled  htm  he 
stooped  to  unfasten  the  block,  and  the  en- 
gineer said  he  got  the  power  on  and  the  bolt 
broke."  The  staging  was.  home  when  the 
bolt  broke.  It  was  not  pulled  in  as  Patrick 
Bnnls  testified.  Immediately  after  the  acci- 
dent After  being  extended  again,  a  day  or 
two  later,  it  was  pulled  in  by  means  of  a 
rope,  as  was  stated  by  Bnnis,  before  tb^ 


rigged  a  new  bolt  "When  Mr.  Sichard  Eht 
nis  [the  deceased}-  rigualed  the  engine^'  to 
stop,  he  didn't  Btap;  he  kept  on  with  the 
power;  and  that  Is  what  broke  the  bolt" 
Patrick  Bnnls  was  not  'on  the  platform  at  the 
time  ot  the  accident,  but  stood  near  witness 
Inside  the  building.  The  staging  stopped, 
and  Immediately  after  the  staging  stopped 
the  bolt  broke.  In  cross-examination  be 
says  he  did  not  look  at  the  chock  to  see 
whether  the  platform  touched  It  or  not  Nell 
Boss  was  in  charge  of  the  engine.  He  did 
not  hear  any  signal  ttom  the  deceased.  "I 
saw  the  staging  stop  and  the  eyebolt  break, 
and  as  soon  as  I  saw  the  staging  stop  I  stop- 
ped the  machine.  The  eyebolt  was  broken 
then.  I  looked  at  the  staging  after  the  ac- 
cident to  see  how  tar  In  it  was.  It  was 
against  the  stop  block.  There  was  no  rope 
hitched  to  the  post  that  day  to  draw  it  in 
with.  Deceased  was  standing  over  the  block 
when  he  was  struck,  not  over  six  Inches 
away  from  it  After  the  accident  an  the 
men  went  home,  and  this  staging  stayed 
where  it  was  all  day."  The  motor  Is  35 
horse  power.  When  the  lever  Is  in  the  eighth 
notch,  the  full  power  is  on.  When  the  lever 
is  in  the  third  notch,  the  power  is  sufliclent 
to  move  the  platf<»m.  It  starts  with  four 
notches  and  continues  with  three. 

In  comparing  the  account  given  by  Bnnis, 
corroborated  In  part  by  Ouy,  with  that  of 
Oallahan  and  Boas,  It  must  be  noted  that  the 
former  witnesses  are  already  discredited  in 
the  matter  of  the  identity  of  the  post  and 
contradicted  in  respect  to  the  countersinking 
of  the  bolt  and  now  are  met  by  another 
flat  contradiction,  from  several  witnesses,  in 
respect  to  the  platform  being  home  at  the 
time  of  the  break.  Their  story  is  fnrtlier 
open  to  the  insuperable  objection  that  it  gives 
no  rational  cause  for  the  breaking  of  the 
bolt  If  there  had  been  no  chock  there,  the 
staging  would  have  continued  to  be  drawn 
in,  so  long  as  the  power  was  applied,  until 
It  had  gone  far  beyond  the  point  where  any 
of  the  witnesses  place  it  without  developing 
any  extraordhiary  strain  town  the  eyebolt 
If,  on  the  other  hand,  the  deceased  gave 
the  signal  to  stop,  and  leaned  over  as  he 
did  so  to  unhook  the  block  when  the  line 
should  slacken,  aold  iC  the  engineer,  not  hear- 
ing the  signal,  kept  the  power  on  after  the 
platform  had  brought  up  against  its  rest 
the  accident  is  rationally  explained.  If  there 
can  be  any  doubt  that  this  explanation  la  the 
true  one,  we  think  it  must  be  dissipated  by 
the  expert .  evidence  tn  the  case  which  we 
have  already  cited.  The  fact  is  estabtlslied, 
therefore,  that  the  accident  was  caused,  not 
by  any  defect  In  the  capacity  or  adjust- 
ment of  the  bolt  but  by  the  continued  appli- 
cation of  the  power  after  the  platform  could 
be  pulled  no  further.  This  must  have  bap- 
peneA,  because  the  deceased  failed  to  give 
the  signal  in  due  time,  or  because  the  en- 
gineer failed  to  hear  it,  or  neglected  to  obey 
It    In  eltba*  case  the  defendants  are  not  Ua- 
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ble.  Tbe  mwditnery  was  In  pntfet  condition 
to  do  tbe  work  it  wu  intended  for.  T|ia 
fitult,  if  there  was  any,  was  that  of  tiie  do- 
ceased  or  Ills  fellow  workman. 

It  is  further  contended  by  the  defendants 
that  the  deceased  was  guilty  of  contributory 
negligence  in  taking  the  iwaitlon  he  occupied 
over  the  block  before  the  platform  bad  stop- 
ped. As  we  have  found  no  defect  in  the. at- 
tachments of  the  block  whlob  ought  to  have 
been  knotni  to  the  defendants,  we  cannot 
say  that  there  was  any  danger  there  which 
the  deceased  should  have  avoided.  If  the 
signal  had  been  heard  and  Abeyed,  there 
would  have  been  no  danger. 

It  was  not  necessary  to  discuss  the  ques- 
tion of  damages. 

The  case  will  be  remitted  to  the  common 
pleas  division,  with  direction  to  enter  Judg- 
ment for  the  defendants.  t 


OS  R.  I.  nx) 

In  re  WILLIS'  WILL. 

(Supreme  Court  of  Bhode  Idand.    July  18, 

1903.) 

WILIiS  —  CONSTRUCTION  —  ESTATE  DEVISED  — 
LirS  ESTATES— RtrLE  IN  SHBLLBt'S  CASE. 

1.  Testator  devised  to  his  eon  the  house  and 
lot  "wherein  he  now  lives,"  and  provided  that, 
if  the  son  should  die,  the  property  should  go  to 
his  wife  "for  and  darini;  her  natural  life,  and 
no  longer."  Held,  that  the  words  "wherein  he 
now  lives"  did  not  evidence  an  intention  on  the 
part  of  the  testator  to  devise  the  property  to 
the  son  in  tee,  and  that  he  took  only  a  life  es- 
tate therein. 

2.  Where  testator  devised  a  life  estate  only  In 
certain  property  to  his  son,  the  latter  could 
dispose  of  his  interest  by  deed  only,  and  not  by 

8.  Testator  devised  to  his  wife  all -his  estate 
for  life,  and  devised  to  his  son  the  remainder 
thereof  on  condition  that  after  the  death  of  the 
wife  the  son  should  pay  all  testator's  debts, 
funeral  charges,  and  tue  settling  of  his  estate, 
and  erecting  suitable  gravestones,  and  that 
after  the  death  of  the  son  the  property  should 
go  to  testator's  next  of  kin.  '  Beld  that,  since 
the  rule  in  Shelley's  Case  has  been  abolished 
b)  Bhode  Island,  after  the  death  of  testator's 
wife  the  son  took  a  life'  estate  in  the  residue 
of  his  father's  property,  subject  to  the  condition 
named  in  the  will. 

4.  Where  testator  devised  a  certain  house  and 
lot  in  which  his  son  then  lived  to  his  son  for 
life,  and  in  the  succeeding  paragraph  of  the  will 
devised  to  his  wife  all  his  real  and  personal 
estate  of  every  kind  and  nature  for  and  during 
her  natural  life,  the  devise  to  testator's  wife 
was  exclusive  of  the  real  estate  previously  de- 
vised to  the  son. 

Application  for  the  construction  of  the  will 
of  Francis  WllHs,  deceased.  On  a  case  stat- 
ed. 

Argned  before  8TINESS,  O.  3.,  and  TIL- 
LINOHAST  and  DOUGLAS.  JJ. 

Bobert  M.  Franklin,  for  Orlando  F.  Willis. 

TILLINGHAST,  J.  This  is  a  case  stated 
for  sin  opiuiou  under  Gen.  Laws  B.  I.  1896, 
c.  240,  i  24,  upon  the  following  agreed  state* 
ment  of  facts,  namely: 

"(1)  That  Francis  Willis  died  In  the  town 
of  New  Shorebam  in  this  state,  on  the  4tb 


<iaj  of  Marcb.  1802,  leaving  a  last  will  and 
testament,  which  was  duly  approved,  allow- 
ed, and-  ordered  recorded  by  the  probate 
court  of  said  town  on  the  Sth  day  of  May, 
1902.  and  that  letters  of  administration  with 
the  will  annexed  were  thereaf  terwards  grant- 
ed to  Alton  H.  Mott;  the  executor  named  In 
said  will,  Alvln  H.  Sprague,  having  renoun- 
ced the  trust  conferred  upon  iilm. 

"(2)  That  the  said  Francis  Willis,  at  the 
time  of  his  death,  was  seised  In  fee  of  cer- 
tain real  estate  in  said  town  of  New  Shore- 
ham,  and  in  and  by  his  last  will  and  testa- 
ment devised  the  same  In  the  words  follow- 
ing: 

"  "first  I  give  and  devise  to  my  son  Or- 
lando F.  Willlas  the  house  and  lot  wareln 
he  now  lives  It  being  about  %  of  an  achor 
as  K  Is  now  enclosed  And  It  Is  butted  bunded 
a/^  described  as  followers  Northerly  on  the 
old  dam  pond  or  stubes  hole  and  easterly  on 
lands  of  the  grantor  and  southerly  on  the 
highway  and  westerly  on  lands  of  the  grantor 
and  of  Orlando  F.'  Willias  should  dye  bis 
whife  Carrie  Sprag^ue  Willlas  then  the  above 
described  property  is  to  go  to  her  for  and 
during  her  natural  life  and  no  longer. 

"  'secondly  I  give  and  bequeath  to  my 
said  whlfe  Hannah  L  Willlas  all  my  real  and 
personal  estate  of  every  kind  and  nature  or 
waresoever  slttuated.or  lying  for  and  during 
her  natural  life.' 

"  'slxt  I  give  and  devise  to  my  son  Or- 
lando F.  Willis  All  the  rest  and  residue  of 
my  estate  of  every  kind  and  Nature  and 
waresoever  slttuated  or  lying.  After  the 
deth  of  my  said  whlfe  Hannah  I.  Willias  uy 
his  paying  all  my  Just  dets  funeral  charges 
and  settleing  of  my  estate  and  erectiug  suit- 
able gravestones  at  our  graves  my  will  is  that 
after  the  deth  of  my  son  Orlando  F.  Willias 
the  above  property  Must  go  to  the  next  of 
clnd.' 

"(3)  That  your  petitioners  are  the  same 
persons  mentioned  as  devisees  In  said  first, 
second,  and  sixth  clauses,  respectively,  of 
said  last  will  and  testament 

"(4)  That  said  Francis  Willis  deceased, 
leaving  a  widow,  Hannah  L  Willis,  and  a 
son,  Orlando  F.  Willis,  your  petitioners  here- 
to. And  your  said  petitioners  hereby  submit 
to  the  court  for  Its  opinion  the  following 
questions: 

"(1)  What  interest  In  the  real  estate  de- 
scribed In  clause  first  does  the  said  Orlando 
F.  Willis  take  under  and  by  virtue  of  the 
said  first  clause  of  the  last  will  and  testa- 
ment of  said  Francis  Willis,  deceased? 

"(2)  Does  the  said  Orlando  F.  Willis,  under 
and  by  virtue  of  the  said  first  clause  of  said 
last  will  and  testament,  take  such  an  Interest 
in  said  real  estate  as  be  can  dlaxwse  of  by 
deed  or  will? 

"(3)  What  Interest  in  the  residue  and  re- 
mainder of  the  estate  does  said  Orlando  F. 
Willis  take  under  and  by  virtue  of  the  sixth 
clause  of  said  last  will  and  testament  of  said 
Francis  WIUU,  deceased? 
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"(4)  What  Interest,  If  any,  does  the  wid- 
ow, Hannah  I.  Willis,  take  in  the  real  es- 
tate described  in  clause  first  of  the  Said  last 
will  and  testament  of  said  Francis  Willis, 
deceased,  under  and  by  virtue  ot  the  second 
clause  of  the  last  will  and  testament  of  said 
Francis  Willis,  deceased? 

"(5)  What  are  the  respective  Interests  in 
said  real  estate  of  the  said  Orlando  F.  Wil- 
lis, the  son,  said  Hannah  I.  Willis,  the  wid- 
ow, and  Carrie  Sprague  Willis,  wife  of  said 
Orlando  F.  Willis,  under  and  by  virtne  of 
the  first,  second,  and  sixth  clauses  of  the 
said  last  will  and  testament  oT  said  Francis 
Willis,  deceased? 

"[Signed]  Orlando  F.  Willis. 

"Carrie  Sprague  Willis. 
"Hannah  I.  Willis. 
"Alton  H.  Mott,  Admr." 

Willie  the  provisions  of  the  will  which  w* 
are  thus  called  upon  to  construe  are  most 
bunglingly  drawn,  and,  at  first  blush,  are 
seemingly  inconsistent  and  repugnant  to  each 
other,  yet  we  have  come  to  the  concldsion, 
after  considerable  study  thereof,  that  they 
can  be  allowed  to  stand  as  parts  of  the  will, 
and  that  a  reasonable  interpretation  thereof 
can  be  given. '  And  in  answer  to  the  first 
question  propounded  we  reply  that,  under  the 
first  clause  of  said  will,  the  testator's  son, 
Orlando,  takes  a  life  estate  only  in  the  real 
estate  therein  described. 

We  cannot  agree  with  counsel  for  the  son, 
Orlando,  in  his  contention  that  the  words 
"wherein  he  now  lives,"  In  said  first  clause, 
express  the  intention  to  devise  said  real 
estate  to  him  In  fee;  or  in  his  further  con- 
tention that  the  will,  taken  as  a  whole,  can 
be  so  construed.  We  might  guess  that,  in 
view  of  the  various  provisions  of  the  will 
and  the  particular  relation  to  the  testator 
of  the  persons  mentioned  as  beneficiaries 
therein,  it  would  be  natural  and  reasonable 
for  him  to  give  his  son  said  house  and  lot 
in  fee  simple.  But,  so  long  as  he  has  not 
used  any  language  which  legally  shows  such 
an  intention,  or  whlcfi  can  properly  be  con- 
strued to  have  such  an  effect,  we  cannot  say 
that  such  an  intention  existed.  In  short,  the 
court  cannot  make  a  will  for  the  deceased,  but 
can  only  interpret,  as  best  it  may,  the  very 
blind  and  obscure  one  which  he  has  made 
himself.  It  is  true  that  the  clause  now  un- 
der consideration  does  not,  in  ^erms,  limit 
the  estate  devised  to  Orlando  to  his  life. 
But  it  expressly  provides  that,  if  he  should 
die,  then  the  property  is  to  go  to  his  wife, 
Carrie  Sprague  Willis,  "for  and  during  her 
natural  life,  and  no  longer";  thus  showing 
by  plain  implication  that  the  son  took  it  for 
life  only,  as  otherwise  he  could  dispose  there- 
of, and  thereby  deprive  his  wife  of  her  in- 
terest therein  by  virtue  of  said  provision. 
See  "Life  Estate  by  Implication,"  1  Washb. 
Real  Prop.  (6th  Ed.)  §  224.  But  for  the  lim- 
itation tnus  put  upon  the  devise  to  the  son, 
he  would  doubtless  take  said  real  estate  In 
fee,  under  Gen.  Laws  B.  L  1896,  c.  203,  | 


14,  which  provides  that:  "Whenever  any 
real  estate  shall  be  devised  wltiiont  words 
of  limitation,  such  devise  shall  be  constmed 
to  pass  the  fee-simple  or  other  the  wholr 
estate  or  interest  which  the  testator  had 
power  to  dispose  of  by  will  in  such  real 
estate,  unless  a  contrary  intention  shall  ap- 
pear by  the  will."  Bnt  the  devise  in  qaes- 
tion  does  contain  words  of  limitation,  and 
does  show  tin  Intention  contrary  to  an  ab- 
solute gift  to  the  son.  Moreover,  the  pro- 
vision that  the  estate  is  to  go  to  the  wife 
of  Orlando  "for  and  during  her  natural  life 
and  no  longer"  also  shows  by  implication 
that  the  testator  had  in  mind  the  existence 
of  his  property  Intact  as  a  part  of  his  estate 
after  the  death  of  said  Carrie,  and  intend- 
ed that  it  should  then  fail  Into  the  residue 
and  go  as  provided  in  the  resldoary  clause 
of  his  will. 

In  answer  to  the  second  question  we  reply 
that.  It  being  only  a  life  estate  which  said 
Orlando  takes  in  said  real  estate,  it  fol- 
lows, of  course,  that  he  can  dispose  thereof 
by  deed  only,  and  not  by  wUl. 

In  answer  to  the  third  question  we  reply 
that  upon  the  death  of  the  testator's  widow, 
Hannah  I.  Willis,  his  son,  Orlando,  takes 
all  of  the  residue  of  his  father's  estate,  both 
real  and  personal,  for  life,  subject  to  the 
payment  of  debts,  fimerai  expenses,  and  the 
expense  of  erecting  suitable  gravestones  over 
his  parents'  graves,  and  subject  also  to  the 
payment  of  the  pecuniary  legacies  elsewhere 
provided  for  In  the  will.  See  Phillips  v. 
Clark,  18  R.  L  627,  29  Atl.  688.  But  for 
the  abrogation  of  the. rule  In  Shelley's  Case 
in  this  state  prior  to  the  making  of  said 
will,  the  effect  of  said  sixth  clause  would 
doubtless  be  to  vest  the  fee  of  the  real  es- 
tate which  the  widow  takes  for  life  in  the 
son  at  her  death,  the  concluding  phrase  of 
said  clause  being,  "My  will  is  that  after  the 
deth  of  my  son  Orlando  F.  Willias  the  above 
property  must  go  to  the  next  of  clnd"  (mean- 
ing kin),  which  language  is  equivalent  to 
saying  ^at  after  the  death  of  the  son  It  was 
to  go  to  his  heirs.  And  it  Is  well  settled 
that  no  particular  terms  are  necessary  to 
pass  a  fee  in  cases  of  this  sort,  bnt  that  any 
words  which  are  of  similar  Import  to  "heirs 
and  assigns"  will  have  this  effect  Moore 
V.  Dlmond,  5  R.  I.  p.  126.  See,  also,  Bul- 
lock V.  Baptist  Society,  Id.  273.  We  may 
also  add  that,  but  for  the  abrogation  of  the 
rule  in  Shelley's  C^se  the  effect  of  said  sixth 
clause  would  be  to  vest  the  fee  of  the  first- 
described  realty  in  the  son  also,  as  that 
clause  gives  to  him  all  the  rest  and  residue 
of  the  testator's  estate  of  every  kind  and 
nature,  and  wheresoever  situated  or  ly- 
ing. But  under  Gen.  Laws  R.  I.  1896,  o. 
201,  S  6,  It  Is  provided  that:  "When  lands 
are  conveyed  by  deed  or  devised  by  will 
hereafter  executed,  to  a  person,  for  his  life, 
and  after  his  death  to  his  heirs  In  fee. 
or  by  words  to  that  legal  effect,  the  con- 
veyance or  devise  shall  be  construed  to  vest 
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an  estate  (or  life  only  In  sach  flrat  taker, 
and  a  remainder  In  fee-simple  in  hia  heirs." 
It  la  therefore  clear  that  upon  the  deatb 
of  the  widow  of  the  testator  hUi  son,  Or- 
lando, takes  only  a  life  estate  in  the  property 
described  in   the  sixth  claose  of  the  will. 

In  answer  to  the  fourth  question  we  reply 
that  Hannah  I.  Willis  takes  no  Interest  in 
the  real  estate  described  in  clause  first  of 
said  will;  for,  while  it  is  true  that  the  second 
clause  thereof  in  terms  gives  all  of  the 
testator's  real  and  personal  estate  of  every 
kind  and  nature  to  his  wife,  yet,  in  view 
of  the  fact  that  he  had  Just  devised  a  cer- 
tain specific  part  thereof  to  his  son,  Orlando, 
said  second  clause  must  by  implication  be 
held  to  cover  and  include  only  the  remainder 
of  the  testator's  estate,  for  otherwise  the 
provisions  would  be  hopelessly  Irreconcilable 
and  meeningless.  See  Redfleld  on  Wills  (4th 
Ed.)  vol.  1,  p.  461,  S  3,  and  cases  cited.  And 
It  is  a  familiar  rule  in  the  construction  of 
wills  that  effect  will  be  given  to  each  and 
every  part  thereof  as  far  as  possible,  and 
that  "within  all  reasonable  limits  the  courts 
will  endeavor  to  reconcile  two  apparently 
Inconsistent  provisions  of  the  will,  rather 
than  to  absolutely  ignore  either,  or  to  declare 
that  they  are  both  void  or  uncertain."  Page 
on  WiUs,  S  470;  Bedt  on  WUls,  part  1  (1st 
Kd.)  p.  445. 

As  what  we  have  already  said  practically 
answers'  the  fifth  question  in  so  far  as  It 
relates  to  the  interests  of  Orlando  F.  Willis 
and  Hannah  I.  Willis  under  said  will,  there 
is  no  occasion  to  consider  it  separately.  In 
so  far  as  it  relates  to  the  interest  of  Carrie 
Sprague  Willis,  we  reply  that  she  takes  a 
life  estate  in  the  real  estate  described  in 
danse  first  in  case  she  survives  her  husband. 


POFF  V.  NEW  ENGLAND  TELBPHONH  & 
TELEGRAPH  CO. 
(Supreme  Court  of  New   Hampehire.    ECills- 
borough.    May  5,  1903.) 

INJURIES  RESULTING  IN   DEATH— SURVrTAIj 
OF    ACTION— LIMITATIONS— BUR- 
DEN OF  PROOF. 

1.  Laws  1885,  p.  223,  c.  11,  and  Laws  1887, 
p.  454,  c.  71,  providing  for  the  survival  of  ac- 
tions of  tort  for  personal  injaries,  were  super- 
seded by  Pub.  St.  1891,  c.  191,  {8  8-13,  on  the 
same   subject. 

2.  Pub.  St.  1891,  c.  191,  {  10,  provides  that, 
if  an  action  for  injuries  to  a  person  is  not 
pending  at  the  time  of  his  death,  and  is  not 
already  barred  by  limitations,  an  action  may 
be  brought  for  such  cause  at  any  time  within 
two  years  after  decedent's  death.  Held,  that 
the  limitation  of  time  in  such  statute  did  not 
relate  merely  to  the  remedv,  but  was  a  part 
of  the  right  which  the  statute  created,  which 
did  not  exist  at  common  law,  and  hence,  where 
an  action  for  in;iuries  resulting  in  death  was 
not  brought  withm  the  time  limited,  it  was  not 
maintainable. 

3.  Since,  under  Pub.  St.  1891,  c.  191,  {  10, 
it  was  a  condition  precedent  to  plaintiff's  right 
to  maintain  an  action  for  injuries  resulting 
in  death  that  it  should  be  brought  within  the 
time  limited  by  the  statute,  the  burden  of  prov- 
ing that  it  was  so  brought  was  on  the  piain- 
tifC 


Exceptions  from  Superior  Court 
Action  by  Lizzie  J.  Poff,  as  administra- 
trix, etc  against  the  New  England  Tele- 
phone &  Telegraph  Company,  for  personal 
injuries  to  her  intestate,  resulting  in  death. 
A  motion  for  nonsuit  was  denied,  subject 
to  exceptlpn,  and  the  case  was  transferred 
to  the  Supreme  (jourt    Exception  sustained. 

Wason  &  Moran,  Bertls  A.  Pease,  and 
Bums  &  Bums,  for  plaintlft.  Joseph  W. 
Fellows,  Brown,  Jones  &  Warren,  and  John 
Lowell,  for  defendant. 

WALKER,  J.  In  the  absence  of  statutory 
authority,  the  action  cannot  be  maintained. 
At  common  law  an  action  for  a  personal 
tort  resulting  in  death  does  not  survive. 
This  "rule  has  been  too  long  established  and 
too  generally  recognized  as  a  settled  princi- 
ple of  the  common  law  to  be  now  shaken  by 
anything  short  of  a  legislative  act"  Wyatt 
V.  Williams,  43  N.  H.  102,  108;  Sawyer  v. 
Railroad,  68  N.  H.  517;  Olark  v.  Manchester, 

62  N.  H.  677,  682,  583;    OorUss  v.  Raihroad, 

63  N.  H.  404.  At  the  time  of  the  last  revi- 
sion of  the  statutes,  in  1891,  the  existing 
statutes  relating  to  the  survival  of  actions 
of  tort  for  personal  injuries  were  contained 
in  Laws  18S5,  p.  223,  c.  11,  and  Laws  1887, 
p.  454,  c.  71  (French  v.  Mascoma  Co.,  66  N. 
H.  90.  20  Atl.  363);  and,  if  they  were  suffi- 
cient to  authorize  an  action  like  the  pres- 
ent, they  are  not  now  applicable,  because 
sections  8-13,  c.  191,  Pub.  St.  1891,  were 
adopted  in  their  stead,  and  were  regarded 
by  the  commissioners  as  making  material 
clianges  in  the  law  as  it  then  existed.  See 
Commissioners'  Report  Section  8  is  as  fol- 
lows: "Actions  of  tort  for  physical  injuries 
to  tlie  person— although  Inflicted  by  a  per- 
son while  committing  a  felony— and  the 
causes  of  such  actions  shall  survive  to  the 
extent  and  subject  to  the  limitations,  set 
forth  in  the  five  following  sections,  and  not 
otherwise."  Section  9  relates  to  the  sur- 
vival of  such  an  action  pending  at  the  de- 
cease of  the  party.  Section  10  provides  that 
"If  an  action  is  not  then  pending  and  has 
not  already  t>ecome  barred  by  the  statute 
of  limitations,  one  may  be  brought  for  such 
cause  at  any  time  within  two  years  after 
the  death  of  the  deceased  party,  and  not 
afterwards."  If  the  cause  of  action  in  this 
case  had  occurred  within  two  years  before 
the  date  of  the  writ  no  reason  has  been 
suggested  why  the  suit  would  not  have  been 
maintainable  under  the  statute  quoted.  But, 
as  the  accident  complained  of  as  the  cause 
of  the  death  of  the  plalntifl!s  intestate  oc- 
curred nearly  six  years  before  this  action 
was  begun,  the  plaintlfTs  ground  of  com- 
plaint has  long  since  ceased  to  exist 

The  limitation  of  time  in  the  statute  re- 
lates not  merely  to  the  remedy,  but  to  the 
right  which  the  statute  creates.  The  right 
granted  an  administrator  to  sue  in  such  a 
case  is  not  an  absolute  right.  It  is  not  like 
the  common-law  right  of  making  contracts. 
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Tn  the  absence  of  the  statnte,  it  does  not  ex- 
ist. Hence  its  scope  and  effect  must  be 
determined  as  questions  of  legislative  Inten- 
tion. The  plaintiff's  right  to  maintain  this 
suit  is  not  greater  than  the  Legislature  in- 
tended it  should  be.  The  language  of  the 
special  provisions  applicable  leave  no  room 
to  doubt  that  the  right  and  the  correlatiTe 
liability  thereby  established  were  made  con- 
ditional upon  the  bringing  of  the  suit  "at 
any  time  within  two  years  after  the  death  of 
the  deceased  party,  and  not  afterwards." 
The  cause  of  action  is  conditional.  If  the 
condition  is  not  observed,  the  parties  stand 
with  respect  to  the  wrongful  act  as  though 
the  statute  bad  not  been  enacted.  "It  must 
be  evident  that,  as  this  action  is  brought 
under  a  special  law,  and  is  maintainable 
solely  by  its  authority,  the  limitation  of  time 
is  so  incorporated  with  the  remedy  given  as 
to  make  it  an  integral  part  of  it,  and  the  con- 
dition precedent  to  the  maintenance  of  the 
action  at  all."  Hill  v.  Supervisors.  119  N. 
T.  344,  847,  23  M.  B.  921.  In  The  Harrls- 
bnrg,  119  U.  S.  199,  214,  7  Sup.  Ct  140,  147, 
80  L.  ]B!d.  868,  it  is  said:  "The  statutes  cre- 
ate a  new  legal  liability,  with  the  right  to  a. 
suit  tor  its  enforcement,  provided  the  suit 
la  brought  within  twelve  months,  and  not 
otherwise.  The  time  within  which  the  suit 
must  be  brought  operates  as  a  limitation  of 
the  liability  itself  as  created,  and  not  of 
the  remedy  alone.  It  la  a  condition  attached 
to  the  right  to  sue  at  all.  ♦  •  ♦  Time 
has  been  made  of  the  essence  of  the  right, 
and  the  right  is  lost  if  the  time  is  disre- 
garded. The  liability  and  the  remedy  are 
created  by  the  same  statutes,  and  the  lim- 
itatlosS'Of  the  remedy  are,  therefore,  to  be 
treated  as  limitations  of  the  right"  Bast- 
wood  V.  Kennedy,  44  Md.  663;  O'Shields  v. 
Railway,  83  Ga.  621,  10  S.  B.  268,  6  L.  B.  A. 
162;  Bugland  T.  Anderson,  80  Minn.  886, 
15  N.  W.  676;  Hanna  v.  Ralfaroad,  32  Ind. 
113,  114;  Taylor  v.  Iron  Co.,  94  N.  C.  525. 
526;  Pittsburg,  etc,  Ry.  v.  Hine,  25  Ohio 
St.  629;  Wood,  Lim.  {  9.  As  the  plaintiff 
failed  in  an  essential  respect  to  make  out  a 
case  as  defined  by  the  statute,  the  defend- 
.  ant's  motion  for  a  nonsuit  should  have  been 
granted.  The  burden  was  upon  her  to  show 
that  her  action  was  begun  within  the  time 
limited.  Without  such  proof,  the  defendant's 
liability  could  not  be  claimed.  Unlike  the 
general  statute  of  limitations,  this  special 
statute  creating  the  right  and  giving  the 
remedy  does  not  merely  confer  a  privilege 
upon  the  defendant  to  interjpose  a  definite 
time  limitation  as  a  bar  to  the  enforcement 
of  a  distinct  and  Independent  liability,  but 
it  defines  and  limits  the  existence  of  the  right 
itself.  In  the  one  case  the  statute  fumlahes 
the  defendant  with  a  technical  defense  to 
which  he  may  resort  or  not,  as  he  sees  fit; 
while  In  the  other  It  gives  the  plaintiff  a 
right  conditioned  upon  its  enforcement  with- 
in a  definite  time.  Hence,  while  It  has  bean 
generally  held  that  the  defendant  must  plead 


the  general  statute  of  Umltatlqos,  or  set  it 
out  In  a  brief  statement  under  the  general 
Issue,  In  order  to  be  protected  by  It,  the  rea- 
soning that  leads  to  that  result,  as  a  matter 
of  pleading,  has  no  application,  wben,  as  In 
this  case,  the  statute  confers  upon  the  plaiu- 
tlff  a  peculiar  right,  which.  If  not  exercised, 
ceases  to  exist  by  Its  own  limitation.  Bo- 
mar  T.  Hagler,  7  Liea,  85;  Cbldweli  ▼.  Mc- 
Farland,  11  Lea,  463;  Bos.  Lim.  (  375. 

Exception  sustained.  Verdict  set  aside 
AU  concurred. 

cn  N.  H.m) 

MTBBS  T.  BOSTON  &  MAINB  B.  B. 

(Suprema  Court  of  New  Hampshire.     Ifetii- 
bulA.    June  2, 1903.) 

BAILROAOB-INJtmiES  TO  TRBSFASSBRS- 
CARB  RKQCIRED. 

1.  A  railroad  company  la  liable  for  injnriea 
to  a  trespasser  on  the  track,  provided  its  aerr- 
ants  failed  to  use  due  care  to  discover  him  in 
a  position  of  danger,  under  such  circumstaDces 
as  would  have  pat  a  man  of  average  prudence 
on  inquiiy. 

2.  PlalntiS,  who  was  a  trespasser,  rode  on 
the  footboard,  at  the  rear  end  of  the  tender  of 
a  switch  engine,  in  company  with  a  switchman. 
After  the  engine  stopped  opposite  a  station, 
near  a  side  track  on  wfdch  it  was  about  to  en- 
ter, the  switchman  alighted  to  turn  the  switch, 
and,  without  obserTinR  plaintiff,  who  had  gotten 
off  the  footboard  on  the  track,  signaled  the  eo- 
glne  to  back,  which  wM  Immediately  done,  and 
plaintiff  was  struck.  Plaintiff  could  have  safe- 
ly alighted  from  either  end  of  the  footboard 
without  stepping  on  the  track,  and  knew  that 
the  engine  was  a  switch  mgine,  and  liable  to 
back  at  any  minute.  Seld  that,  since  the 
switchman  was  entitled  to  presume  that  if  plain- 
tiff would  alight,  he  would  do  so  in  a  safe  place, 
and  not  on  the  track,  the  switchman  was  not 
guilty  of  negligence  in  failing  to  inform  him- 
self as  to  plaintiff's  position  before  signaling 
the  engine  to  back. 

Exceptions  from  Superior  Court,  Merri- 
mack Countyj  Peaslee,  Judge. 

Action  by  George  L.  Myers  against  the 
Boston  &  Maine  Railroad  Company  for  per- 
sonal injuries.  Case  transferred  from  supe- 
rior court  Plaintiff  was  run  over  by  an  en- 
gine while  on  defendant's  tracks  for  bis  own 
convenience.  At  the  close  of  plaintiff's  evi- 
dence a  nohsnlt  was  ordered,  subject  to  ex- 
ceptions.   Exceptions  overruled. 

Martin  &  Howe,  for  plaintiff.  Streeter  & 
Hollls,  for  defendants. 

BINGHAM,  3.  Notwithstanding  the  plahi- 
tiff  was  a  trespasser  upon  the  defendants' 
premises  at  the  time  he  received  his  Injury, 
It  was  the  duty  of  the  defendants.  In  the 
exercise  of  ordinary  care,  to  avoid  Injuring 
him  through  tbelr  active  Intervention,  if 
they  knew  of  fats  presence  In  a  dangerous 
situation,  or  If  their  failure  to  learn  of  It 
was  due  to  tb^r  culpable  Ignorance.  In  oth- 
er words,  they  were  in  fault  if  they  failed 
to  use  due  care  to  discover  his  presence  In  a 
position  of  danger,  when  circumstances  ex- 

f  1.  See  RtUrbads.  vol.  41.  Cent  Dig.  If  ms,  UtL 
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Isted  which  wonld  pat  a  man  of  average 
prndence  npon  Inquiry.    Mitchell  ▼.  Railroad, 

68  N.  H.  96,  34  Atl.  674;    Shea  v.  Railroad, 

69  N.  H.  861,  363,  41  Atl.  ^74.  OThls  does 
not  mean  that  the  defendaiits  were  honnd  to 
ascertain  and  take  precautions  In  reference 
to  the  plaintiff's  poSBlble  or  chance  presence 
In  a  dangerous  situation  npon  their  premises, 
bnt  that  they  were  required  not  to  actlrely 
Injure  him,  if  circumstances  existed  that  war- 
ranted their  anticipating  his  presence  In  such' 
a  situation  as  a  probable  occurrence.  Shea 
▼.  Railroad,  supra;  Davis  v.  Railroad,  70  N. 
H.  ei9,  40  Atl.  108.  The  trial  Justice,  In  en- 
tering the  order  of  nonsuit,  must  have  ruled, 
as  a  matter  of  law,  that  the  defendants  could 
not  reasonably  be  required  to  anticipate  the 
presence  of  the  plaintiff  npon  their  track  In  A 
position  of  danger  at  the  time  their  servant 
signaled  the  engineer  to  back  the  engine. 
If  this  rallng  was  right,  the  order  must  stand. 
The  evidence  was  that  the  plalntlfr,  while 
riding  flrom  White  iHver  Junction  to  West 
L«benon  on  a  shifting  engine,  stood  upon 
the  footboard  at  the  rear  end  of  the  tender, 
}nst  sonth  of  the  drawbar,  and  abont  mld^ 
way  between  the  rails.  Upon  arriving  at 
West  Lebanon,  the  engine  was  stopped  op- 
posite the  station,' which  v^as  on  the  north 
side  of  the  track.  A  servant  of  the  (tefend- 
ants,  who  had  ridden  over  on  the'lobtboard, 
before  getting  off  to  go  abont  his  work,  told 
the  plaintiff  to  get  6ff  when  the  engine  stop- 
ped. Another  servant,  a  switchman,  who 
saw  the  pldlntlff  riding  upon  the  footboard, 
got  off  before  the  engine  stopt>ed,  and  went 
to  set  a  switch;  so  that  the  engine  might 
be  backed  npon  a  side'  track  in  the  yard. 
When  the  engine  came  to  a  standstill,  the 
plaintiff  stepped  down  from  the  footboard 
upon  the  track.  The  switchman,  without  ob- 
serving the  plaintiff,  though  he  could  have 
seen  him  bad  be  looked,  gave  a  signal  to 
back  the  engine,  which  was  Immediately 
done,  and  the  plaintiff  was  run  npon  and  in- 
jured. The  plaintiff  could  have  safely  alight- 
ed from  either  end  of  the  footboard  without 
stepping  npon  the  track,  and  knew  the  en- 
gine upon  which  he  was  riding  was  a  8hlftei^ 

It  was  the  dnty  of  the  pIAlnflff  to  use 
dne  care  to  avoid  being  injured. '  He  was 
bound  to  use  the  care  men  of  average  pru- 
dence use  under  similar  drcnmstahces,  and 
one  of  the  circumstances  to  lie  considered  Is 
his  knowledge  of  the  situation  and  It*  dan- 
gers. He  Is  held  to  know  eveirything  In  re- 
spect to  his  sltnatlon  and  fts  dangers  which 
he  would  have  known  had  he  exercised  dne 
care.  Knowing  the  use  made  of  the  engine, 
and  the  position  it  was  then  bceupylng  upon 
the  track,  as  a  man  of  aV^frage  prudence,  he 
onght  to  have  kno#n  that  It  was  liable  to  be 
moved  at  any  moment,  either  forward  Ot 
backward.  He  had  no  reason  to  believe  that 
It  would  remain  stationary  for  any  given 
length  of  time.  If  moved  backward,  he 
khew  that  It  wonld  pasit  over  the  track  im- 
mediately back  of  the  footboard' «n  which 


he  stood,  and  would  Injure  him  if'  he  was 
upon  the  track.  He  could  have  seen  the 
switchman  had  he  looked,  and  further  In- 
formed himself  of  the  danger  of  going  upon 
the  track  at  that  time  and  place.  He  did 
not  look  to  see  the  switchman,  ox  take  any 
precautions  to  ascertain  whether  be  could 
safely  step  njion  the  track.  The  evidence 
shows  that  he  was  careless  when  bis  duty 
required  him  to  be  careful. 

If  it  wonld  not  be  unreasonable  to  con- 
clude from  the  evidence  that  the  switchman 
should  have  anticipated  the  plaintiff  would 
be  getting  off  after  the  engine  was  stopped, 
still  It  does  not  follow  that  a  Jury  would 
be  warranted  In  concluding  that  the  switch- 
man was  also  bound  to  have  anticipated  that 
he  would  get  off  In  a  negligent  and  careless 
manner.  When  the  switchman  last  saw  the 
plaintiff,  he  was  In  a  position  of  safety  upon 
the  engine;  and  .the  switchman  had  the 
right  to  assume  that,  if  the  plaintiff  con- 
cluded to  ge^t  off,  be  would  exercise  the  care 
of  a  man  of  average  prudence  acting  nnder 
like  circumstances,  and  get  off  when  and 
where  he  could  safely  do  so.  That  the  plains 
tiff  might  carelessly  step  upon  the  track  was 
not  sufSdent  to  charge  the  switchman  with 
knowledge  that  he  woold  do  so,  or  to  make, 
it  the  switchman's  duty  to  look,,  and  ascen- 
taln.  what  he  actually  did.  A  Jury  would,  not 
be  warranted  in  finding  that  the  switchman 
was  bound  to  anticipate  that  the  plaintiff 
wonld  negligently- step  npon  the  track  as  a 
probable  occurrence.  Waldron  v.  Railroad, 
71  N.  H.  362,  365,  866,  62  Atl.  448. 

The  nonsuit  was  properly  ordered.  Bzc^i- 
tlons  overruled. 

WAXEIfiR,  3^  did  not  Bit;  the  others  con- 
cnvred. 

(72  K.  H.  1B4) 

TRUE  V,  MEREDITH  CREAMERY. 

(Sapreme  Qonrt  of  New  Hampshire.    Belknap. 
May  5,  1903.) 

MANUFACTORIBS— INJURT  TO   CCSTOMBE  IN 

BUIIiDINO— DOTY  OP  PROPRIBTOKr- 

■  NBOLIOENCE. 

1.  It  being  one  of  the  incidents  of  defend- 
ant's conrse  of  bnsiness  in  the  conduct  of  Ka 
creamery  for  plaintiff  and  other  customers  to 
remain  on  the  DTemlses  till  the  cream  was  am-i 
arated,  plaintiff,  who  was  so  waiting  at  the 
time  of  nis  injury  by  the  breaking  of  a  belt, 
will  be  held  to  have  been  wb«-e  be  was  by 
invitation  of  defendant,  as  regards  its  daty  for 
bis  safety,  he,  though  at  the  time  watcliing  tlie 
weighing  of  one  whom  he  had  told  might  be 
weighed,  being  in  a  passageway  used  in  carry- 
ing the  milk  into  the  building,  and  there  beiju; 
no  general  rules  or  special  inetructions  forbid- 
ding him  to  occupj  any  pari  of  the  building. 

2.  A  fitidln^  that  the  proprietor  of  a  cream- 
ery was  negligent  in  not  adopting  appropriate 
means  to  protect  -customers,  in  its  building  by 
its  invitation,  from  injury  in  case  of  the  break-* 
Ing  of  a  rapidly  moving  belt  near  where  cus- 
tomers were  wont  to  go,  is  justified  by  evidence 
that  it  had  knowledge  that  belts  so  used  were 
quite  liable  to  break  or  separate,  and  that  the 
belt  in  question  had  parted  some  time  before. 
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Exceptions  from  Superior  Court 
Action  b7  John  N.  True  againat  the  Mere- 
dltli   Creamery.    Verdict   for  plaintiff.    De- 
fendant excepts.    Exceptions  oTermled. 

The  plaintiff  is  a  farmer.  For  two  or 
three  years  before  the  injury  complained  of 
he  had  carried  milk  to  the  creamery  of  tbe 
defendant,  ^bere  it  was  weighed  on  scales 
situated  about  six  feet  from  the  outside  door 
opening  into  the  main  room,  and  about  three 
feet  from  the  nearest  point  of  a  belt  running 
over  a  pulley  and  operating  the  separator. 
After  the  milk  was  weighed,  it  was  put  in- 
to the  separator,  which  was  made  to  reyolve 
about  4,000  times  per  minute,  in  order  to 
separate  the  cream.  The  separated  milk 
was  conveyed  into  tubs  set  to  receive  it  In 
an  adjoining  room,  where  it  was  again 
weighed,  and  where  the  plaintiff  and  other 
patrons  in  turn  received  it  in  their  cans  to 
take  home.  The  patrons  were  accustomed 
to  wait  about  the  premises  until  the  cream 
was  separated,  sometimes  but  a  short  time 
and  sometimes  more  than  an  hour,  accord- 
ing to  tbe  time  consumed  by  tbe  process. 
The  belt  referred  to  was  about  four  Inches 
wide,  and  was  parallel  with  the  floor  and  a 
few  feet  above  it.  The  top  of  tbe  belt 
from  the  separator  to  the  pulley  was  cover- 
ed. The  plaintlfr  testified  that  upon  the 
morning  of  the  accident  he  took  his  mUk  to 
the  creamery.  After  it  was  weighed  and 
poured  Into  the  separator,  he  carried  the 
empty  cans  into  the  back  room,  to  have  them 
filled  with  milk  to  take  home.  He  then 
returned  to  the  front  room  by  the  same 
route;  that  Is,  between  tbe  scales  and  the 
belt.  Upon  his  return  one  Hersey  asked  If 
be  could  be  weighed  on  the  scales,  and  the 
plaintiff  replied  that  he  could.  As  Hersey 
stepped  upon  the  scales,  the  plaintiff  told 
a  young  man  standing  by  tliat  he  might  do 
the  weighing,  and.  Just  as  he  spoke  the 
belt  broke,  one  end  striking  the  plaintiff  In 
tbe  eye,  and  causing  the  Injury  complained 
of.  At  the  time  of  the  accident  the  plain- 
tiff was  watching  the  scale  beam,  and  he 
described  his  location  as  "between  the  young 
man  and  the  scales,  next  to  the  belt,  right 
where  they  pass  back  and  forth."  There 
was  nothing  to  prevent  the  belt  from  flying 
as  it  did  after  It  parted.  The  plaintiff's 
attention  had  never  been  called  to  the  dan- 
ger he  encountered,  nor  had  he  been  warned 
against  being  between  the  scales  and  the 
pulley.  Some  time  within  a  year  prior  to 
the  accident  the  same  belt  had  parted  while 
operating  the  separator.  A  witness  for  the 
plaintiff  testified  that  It  was  a  "common 
thing"  for  belts  of  that  size  to  come  apart 
when  they  are  mended  by  making  new  holes 
and  putting  In  new  hooks.  At  the  close  of 
the  plaintifr's  evidence  the  defendant's  mo- 
tion for  a  nonsuit  was  denied,  subject  to 
exception. 

Shannon  &  Toung,  for  plaintiff.  Jewell, 
Owen  &  Veazey,  for  defendant 


WALKER,  J.  Tbe  plaintUTs  contention  is 
that  the  proximate  cause  of  his  Injury  was 
the  negligence  of  the  defendant  In  using  in 
its  business  a  defective  belt  or  one  so  liable 
to  break  that  under  tbe  circumstances  tbe 
defendant,  exercising  reasonable  care  and 
prudence,  ought  to  have  used  other  precau- 
tions than  It  did  use  to  protect  its  patrons 
from  injuries  reasonably  to  be  apprehended, 
therefrom.  If  tbe  plaintiff  was  In  tbe  place 
'he  occupied  at  the  time  of  the  accident  upon 
tbe  invitation,  express  or  implied,  of  the  de- 
fendant, It  was  the  defendant's  duty  to  nse 
ordinary  care  to  protect  him  from  dangers 
which  Its  agents  knew  might  be  apprehended 
from  the  operation  of  tbe  belt  and  of  which 
be  had  little  or  no  knowledge.  "Tbe  occu- 
pant of  land  Is  bound  to  use  ordinary  care 
and  diligence  to  keep  tbe  premises  in  a  safe 
condition  for  the  access  of  persons  who  come 
th(9:eon  by  his  invitation,  express  or  implied, 
for  the  transaction  of  business,  or  for  any 
other  purpose  beneficial  to  him;  or,  if  his 
premises  are  in  any  respect  dangerous,  he 
must  give  such  visitors  sufficient  warning  of 
tbe  danger  to  enable  them,  by  the  nse  of  or- 
dinary care,  to  avoid  it  Tbe  extent  bow- 
ever,  of  bis  obligation  is  to  use  ordinary 
care  and  prudence  to  keep  bis  premises  In 
such  conditloa  that  visitors  may  not  be  un- 
necessarily or  unreasonably  exposed  to  dan- 
ger." 2  Shearm.  &  Bed.  Neg.  g  704;  FolL 
Torts,  490;  Clark  v.  Manchester,  62  N.  H. 
677,  670;  Frost  v.  Railroad,  64  N.  H.  220,  9 
Ati.  790,  10  Am.  St  Rep.  396;  Campbell  v. 
Sugar  Co.,  62  Me.  662,  16  Am.  Rep.  503; 
Sweeny  v.  Railroad,  10. Allen,  368,  372-375, 
87  Am.  Dec.  644;  Bennett  v.  Ralbroad,  102 
U.  S.  677,  680,  26  L  Edj  235.  It  was  one  of 
the  incidents  of  the  defendaut's  course  at 
business  for  the  plaintiff  and  other  customers 
to  remain  upon  the  premises  for  an  bour.or 
more  while  the  separator  did  its  work.  It  Is 
not  inappropriate  to  say  that  the  plaintiff 
was  there  on  the  morning  of  the  accident 
upon  the  defendant's  Invitation.  He  was  not 
a  trespasser  or  mere  licensee,  unless  for  some 
reason  he  bad  no  permission,  as  a  customer 
waiting  for  his  milk,  to  occupy  the  narrow 
space  between  the  scales  and  the  lielt.  The 
defendant  had  not,  by  general  rules  or  by  spe- 
cial Instructions  to  tbe  plaintiff,  forbidden  blm 
to  occupy  any  part  of  the  building.  If  bis 
occupancy  of  tbis  particular  {dace  rendered 
him  a  licensee,  for  whose  safety  while  there 
the  defendant  had  no  duty  to  perform,  that 
conclusion  cannot  be  reached  as  a  matter  of 
law  from  the  reported  facta.  In  going  from 
the  first  room  to  the  second,  it  appears  that 
customers  were  in  tbe  habit  of  going  be- 
tween the  scales  and  tbe  belt.  On  tbe  morn- 
ing of  tbe  accident  the  plaintiff  carried  his 
cans  into  the  back  room,  and.  having  re- 
turned, was  standing  "next  to  the  belt,  right 
where  they  pass  back  and  forth."  If  be 
had  received  his  injury  while  he  was  passing 
along  with  his  cans,  or  while  he  was  re- 
turning, it  could  not  be  seriously  contended 
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tbat  be  was  a  mere  licensee.  His  poaMon 
there  would  be  In  accordance  with  the  de- 
fendant's course  of  business  with  Itt  custom- 
ers, and  in  pursuance  of  Its  practical  Invita- 
tlon.  If  the  place  was  a  dan^^erous  one  to 
stand  In,  It  was  a  dangerous  place  to  walk 
over;  and  the  fact  that  the  defendant  Invited 
Its  customers  to  cany  their  cans  over  it 
would  fnmlsb  a  strong  probablllfy  that  they 
did  not  object  to  their  landing  there.  In- 
deed, the  only  danger  of  being  in  that  posi- 
tion arose  from  Its  proximity  to  the  belt, 
which  was  liable  to  brealc  and  fly  at  any 
moment  The  facts  that  the  plaintiff  was 
watching  the  operation  of  the  scales,  and 
that.  If  be  had  not  adjusted  himself  In  such 
a  way  as  to  observe  the  scale  beam,  the  belt 
would  not  have  bit  his  eye,  are  nnlmportant. 
The  Jnry  might  have  been  less  serious  if 
he  had  been  In  a  different  position,  but  that 
fact  has  no  legitimate  bearing  upon  the 
question  whether  he  was  a  licensee  or  Invitee 
of  the  defendant  at  the  time  of  the  accident. 
It  la  absurd  to  say  tbat  the  act  of  watching 
the  weighing  of  Hersey,  or  of  telling  him  he 
could  be  weighed,  made  the  plaintiff  u  mere 
licensee  or  trespasser.  If  he  was  proper- 
ly there  upon  the  invitation  of  the  defend- 
ant, his  acts,  which  in  no  way  contributed  to 
the  breaking  of  the  belt,  and  which  were  in 
fact  harmless,  did  not  change  the  character 
of  his  situation.  The  plaintiff  adduced  am- 
ple evidence  to  warrant  the  conclusion  that 
bis  relationship  to  the  defendant  was  such 
as  to  impose  on  the  latter  the  duty  of  using 
ordinary  care  to  avoid  Injuriug  him;  Inder- 
mamr  v.  Dames,  L.  R,  1  0.  P.  274;  Gilbert  v. 
Nagle,  118  Mass.  278. 

The  question  remains  whether  there  was 
sufficient  evidence  of  the  defendant's  negli- 
gence. Could  reasonable  men  find  tbat  it 
foiled  to  perform  its  duty  of  using  ordinary 
care  to  prevent  the  plaintiff's  injury?  Un- 
less the  defendant  knew  or  ought  to  have 
known  that  there  was  a  reasonable  liability 
that  a  person  standing  between  the  scales 
and  the  belt  would  be  exposed  to  the  danger 
of  bodily  barm  by  the  parting  of  the  belt, 
Its  neglect  of  duty  could  not  be  found;  or, 
conversely,  if  men  of  ordinary  prudence  in 
the  defendant's  position,  and  having  its 
knowledge  of  the  danger  of  using  such  a 
belt  as  this  one  was  to  operate  a  separator, 
would  have  guarded  it,  so  as  to  prevent  Its 
doing  harm  to  persons  rightfully  standing 
near  it,  or  would  have  notified  the  plain- 
tiff of  the  danger,  the  Jury  would  be  warrant- 
ed In  finding  the  fact  of  the  defendant's 
negligence.  The  question  is  substantially 
one  of  fact  relating  to  the  conduct  of  men 
of  ordinary  prudence  under  the  circumstan- 
ces. The  evidence  for  the  plaintiff  tended 
to  show  tliat  the  defendant  bad  knowledge 
tbat  belts  used,  as  this  one  was,  to  produce 
4,000  revolutions  per  minute,  were  quite  lia- 
ble to  break  or  separate,  and  tbat  this  par- 
ticalar  belt,  while  in  use  on  this  machine, 
bad  parted  oome  time  before  the  plaintiff 


waa  Injured.  It  cannot  be  doubted  that 
the  evidence  Is  sufficient  to  support  a  finding 
tbat  the  defendant's  omission  to  adopt  ap- 
propriate means  to  prevent  accidents  natu- 
rally resulting  from  a  broken  belt  was  a  fail- 
ure to  perform  a  reasonable  duty  required 
of  it  In  the  exercise  of  ordinary  care.  It 
cannot  be  said  that  reasonable  men  could 
not  so  find.  Upon  that  question  it  may  be 
tbat  "reasonable  and  fair-minded  men  might 
differ,  bat  it  caimot  be  declared  that  no 
reasonable  man  could  find  as  the  Jury  did."' 
Mitchell  V.  Raihx)ad,  68  N.  H.  96, 116,  34  Atl. 
674,  676.  No  claim  is  made  that  the  plain- 
tiff waa  guilty  of  contributory  negligence, 
and  no  exception  was  taken  to  the  admissi- 
bility of  the  evidence.  The  defendant's  mo- 
tion for  a  nonsuit  was  properly  denied. 
Exceptions  overruled.    All  concurred. 


at  N.  H.  147) 
BOBEBTS  BROS.  v.  OITY  OF  DOVBB. 

(Supreme  Court  of  New  Hampshire.    Strafford. 
May  6,  1003.) 

HDNICIFAL  CORPORATIONS— 3BIWBB8  —  OVER- 
TAXED CAPACITY— DAMAGES  TO  ABUTTING 
OWNERS  —  CITT-a  LIABILITY  —  BVIDBNCB — 
SEWER  CONNECTIONS  —  FEES  —  PAYMENT  — 
BEST  EVIDENCE— PRESUMPTIONS— PREVI0D8 
OVERFLOWS— REQUESTED  INSTRUCTIONS. 

1.  In  an  action  against  a  city  for  alleged  neg- 
ligence in  the  management  of  a  sewer,  by  which 
sewage  was  caused  to  flow  into  plaintiff's  cel- 
lar, evidence  of  the  mayor  of  the  city,  at  the 
time  the  sewer  was  constructed,  that  to  the  best 
of  his  recollection  the  owners  of  the  property  on 
that  street  made  connections  with  the  sewer  at 
that  time,  and  paid  the  city  the  (ees  fixed  by 
ordinance,  was  not  objectionable,  as  not  the 
best  evidence,  since  it  purported  to  be  original 
evidence,  and  did  not  disclose  that  there  was 
any  record  of  the  facts  testified  to. 

2.  Where  a  city  sewer  was  established  in 
1868-6ti,  it  would  be  presumed  in  1901,  from 
the  lapse  of  time,  that  the  owners  of  property 
who  connected  with  the  sewer  paid  the  license 
fees  required  for  such  connections. 

3.  Where  a  sewer  on  two  streets  in  a  city 
connected  so  as  to  form  a  Y,  and  in  an  action 
against  the  city  for  damages  caused  by  the 
discharge  of  sewage  into  plaintiff's  cellar  it 
was  claimed  that  the  sewer  was  not  of  snfflcient 
capacity  to  carry  the  sewage  which  defendant 
permitted  it  to  receive,  evidence  that  at  other 
times,  under  similar  conditions,  the  sewer  bad 
discharged  its  contents  into  cellars  along  the 
route  of  the  other  leg  of  the  Y  from  that  on 
which  plaintifTs  property  was  located,  was  ad- 
missible to  show  the  alleged  incapacity  of  the 
sewer. 

4.  In  an  action  for  Injnries  from  the  over- 
flow of  a  sewer  alleged  to  be  of  insufficient  ca- 
pacity, evidence  of  damage  suffered  by  others 
at  a  point  above  plaintiff's  property  was  admis- 
sible, since  the  existence  of  the  obstruction 
would  be  evidence  of  defendant's  negligence  in 
the  management  of  the  sewer,  without  regard 
to  the  point  where  it  occurred. 

5.  Where,  in  an  action  for  damages  from  the 
overflow  of  a  sewer,  it  was  not  claimed  that 
the  original  plan  for  the  construction  of  the 
sewer  was  defective,  but  plaintiff  sought  to  re- 
cover on  the  ground  that  defendant  permitted 
the  sewer  to  be  overtaxed,  and  that  obstructions 
were  allowed  to  accnmulate  therein,  it  was  not 
error  to  refuse  requested  instructions,  based  od 
the  theory  that  the  city  was  not  liable  for  dam- 
ages arising  from  defects  in  the  original  plan 
of  construction. 
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&  A^Tbere  a  city,  having  coostrocted  a  sewer, 
connects  it  witli  otlier  sevrers  and  drains  to  sucn 
an  extent  that-  its  capacity  is  overtaxed,  and 
allows  insoluble  materials  to  accumulate  therein 
and  obstruct  the  flow  of  water,  causing  it  to 
flow  back  upon  private  property  of  abutting 
owners,  its  liability  for  the  resulting  damage 
is  the  same  as  that  of  an  inrtiyidual,  and  is  not 
affected  by  the  fact  that  it  is  a  public  cor- 
poration. 

Transferred  from  Superior  Oonrt;  Wallace, 
Judge. 

Action  by  Boberts  Bros,  against  the  city 
of  Dover  for  negligently  causing  sewage  to 
back  up  and  drain  Into  plaintiffs'  cellar.  A 
verdict  was  rendered  infovor  of  plaintiffs, 
and  the  case  was  transferred  to  the  Supreme 
Court  on  exceptions.    Exceptions  overruled. 

The  plaintiffs'  evidence  tended  to  show  that 
for  a  time  beyond  the  memory  of  any  living 
person  the  city  of  Dover  had  maintained  a 
stone  sewer  on  the  lower  end  of  Washington 
street  from  Locust  street  to  the  Cocheco  riv- 
er. The  dty  also  maintained  another  public 
sewer  on  Central  avenue  for  more  than  30 
years,  which  united  with  the  Washington 
street  sewer  at  the  Intersection  of  Central 
avenue  and  Washington  street.  The  Wash- 
ington street  sewer,  from  the  river  up  to  the 
Intersection  of  Central  avenue,  would  be  rep- 
resented by  the  lower  part  of  the  letter  T, 
and  the  part  of  the  Washington  street  sewer 
above  the  intersection  to  Locust  street  and 
the  Central  avenue  sewer  would  be  represent- 
ed by  the  upper  parts  of  the  letter  Y.  The 
mouth  of  the  Washington  street  sewer  was 
smaller  than  the  stone  sewer  above,  so  that 
It  could  not  discharge  as  much  water  as  the 
sewer  could  carry.  Within  the  last  20  years 
and  more,  as  the  dty  has  expanded,  new 
sewers  draining  new  streets  and  territory 
have  been  connected  with  the  two  main  sew- 
ers on  Washington  street  and  Central  ave- 
nue, and  In  this  way  the  amount  of  sewage 
and  water  flowing  Into  these  sewers  has  In- 
creased very  largely.  Within  the  last  few 
years  the  Washington  street  sewer  and  that 
on  Central  avenue  have  several  times  failed 
to  carry  off  the  water  and  sewage  flowing 
into  them,  either  because  the  sewers  were 
clogged  or  were  insufficient  in  size.  The  two 
parts  of  these  sewers  represented  by  the  up- 
per part  of  the  letter  Y  were  on  substan- 
tially the  same  level,  _and  for  many  years 
prior  to  July  18,  1901.  were  in  the  same  con- 
dition they  were  at  that  date.  Both  dischar- 
ged sewage  toward  their  Junction,  and  thence 
down  the  Washington  street  sewer  to  the 
river.  For  many  years  prior  to  July  18, 1001, 
the  part  represented  by  the  lower  part  of 
the  letter  Y  was  in  the  same  condition  it 
was  on  that  date,  except  that  a  new  outlet 
was  built  in  1886.  On  July  18,  1901,  a  tan- 
nery or  belt  factory  discharged  hair  and 
pieces  of  hide  Into  a  sewer  emptying  into  the 
Central  avenue  sewer  above  the  plaintiffs' 
drain,  and  this  state  of  affairs  had  continued 
for  many  years.  One  Brewster  was  allowed 
to  testify  for  the  plaintiffs  that  be  was  the 


mayor  of  the  dty  In  1868-69;  that  the  Cen- 
tral avenue  sewer  was  constructed  In  18G9; 
and  that  to  the  best  of  his  recollectiOB  the 
owners  of  property,  oi^  that  street  entered 
the  sewer  at  that  time,  and  paid  the  city  the 
fees  established  by  ordln^npe.  -  To  this  evi- 
dence the  defendants  excepted  on  the  ground 
that  the  city  records  were  the  best  evidence. 
Subject  to  exception,  the  plaintiffs  were  per- 
mitted to  Introduce  evidence  that  on  sevoal 
occasions  prior  to  July  1£^  1901,  when  the 
conditions  were  the  same  as  on  that  date,  the 
Centra]  avenue  sewer  was  clogged  with  hair, 
pieces  of  bide,  sand,  and  mud,  and  that  it 
had  to  be  frequently  flushed  out  to  keep 
It  from  being  stopped  up,  as  tending  to  show 
a  faulty  condition  of  the  sewer.  Subject  to 
exception,  the  plaintiffs  were  permitted  to 
iatroduce  evidence  that  the  basements  of 
buildings  connected  with  the  sewer  on  Wash- 
ington street,  which  were  substantially  on 
the  same  level  as  the  plaintiffs'  store,  were 
frequently  flooded  in  time  of  heavy  rains 
prior  to  July  18,  1901,  and  on  one  occasion 
since,  as  tending  to  show  the  Incapacity  of 
the  sewer  on  Central  avenue  and  below  the 
Junction  of  Washington  street  and  Central 
avenue  to  carry  off  the  water  discharged 
Into  it;  and  that  on.  the  occasions  prior  to 
that  date  notice  of  such  floodlngs  was  given 
to  the  dty,  to  show  that  It  had  notice  of 
the  defective  condition  of  the  sewer.  The 
evidence  did  not  show  that  the  basement 
of  the  plaintiffs'  store  had  ever  before  been 
flooded  from  the  sewer.  The  defendant  also 
excepted  to  evidence  that  on  one  occasion 
before  the  plaintiffs'  damage  the  basement 
of  the  third  building  above  the  plaintiffs' 
store. was  flooded.  At  the  close  of  ttie  plain- 
tiffs' evidence  the  defendant  moved  for  a 
nonsuit. .  The  motion  was  denied,  ana  the 
defendant  excepted.  The  defendant  request- 
ed instruction's  based  upon  the  theory  that 
the  dty  was  not  liable  for  damages  arising 
from  defects  in  the  original  plan  of  con- 
struction of  the  sewers.  Subject  to  excep- 
tion, the  requests  wefe  denied,  except  so  far 
as  covered  by  the  following  part  of  the 
charge:.  "The  dty  Is  required  to  exercise 
ordinary  care  to  properly  construct  and  to 
keep  .In  proper  repair  such  sewers  a«  they 
see. fit  to  build  and  maintain.  If  the  dty, 
by  negligently  constructing  this  sewer,  or 
by  negligently  keeping  It  In  repair,  or  by 
negligently  suffering  It  to  get  stopped  up, 
caused  a  positive  invasion  of  the  plaintiffs' 
private  property  by  collecting  and  throw- 
ing .  upon  it,  to  the  plaintiffs'  damage,  wa- 
ter and  sewage  wliich  would  not  otherwise 
Iiaye  flowed  or  found  Its  way  theret  and  the 
plaintiffs  were  without  fault,  the  dty  is 
liable.'  If  the  sewer,  as  originally  constnid- 
ed,  was  adequate  and  sufficient  for  the  pur- 
pose fpr  which  it  was  then  designed  and 
used,  and  subsequently  the  city  turned  into 
It  a  much  larger  amount  of  water  and  sew- 
age than  was  contemplated  at  the  time  of 
its  construction,  thereby  overtaxing  tbe  aew- 
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*r  and  cansuig  water  and  Bewag«  to  flow 
back  upon  tbe  premises  of  the  plalntUfs, 
and  they  were  without  fault,  the  city  would 
be  liable  after  notice  of  such  Inadequacy  of 
the  sewer  and  netrlect  to  remedy  it" 

William  F.  Nason  and  John  S.  H.  Frink, 
tor  plalntlffa.  Klyd  &  Hughes,  for  defend- 
ant. 

WALKER,  J.  For  the  purpose  of  show- 
ing when  the  plaintiffs'  drain  was  connect- 
ed with  the  sewer  on  Central  avenue,  and 
that  It  was  rightfully  so  connected,  Brewster 
was  allowed  to  testify  that,  according  to  his 
recollection,  the  connection  was  made  In 
1869,  and  that  tbe  license  fee  therefor  was 
paid.  However  defective  bis  memory  may 
have  been,  his  testimony  tended  to  prove 
these  facts.  Its  lack  of  posltlveness  affect- 
ed only  Ite  weight  It  purported  to  be  orig- 
inal evidence.  It  did  not  disclose  other  or 
better  evidence  for  which  It  was  a  substi- 
tute. Hence  It  could  not  be  excluded  on  tbe 
ground  that  tbe  records  In  the  city  clerk's 
otBce  might  furnish  information  on  the  same 
subject  HoItt  V.  Moulton,  21  N.  H.  588, 
BOO;  Greeley  v.  Qulmby,  22  N.  H.  386.  Tbe 
witness  did  not  attempt  to  state  facts  whiob 
were  necessarily  matters  of  record,  or  which 
his  testimony  disclosed  were  recorded.  Hia 
testimony  did  not  presuppose  or  assume  the 
existence  of  other  evidence  upon  the  same 
subject  of  a  higher  degree  of  authenticity. 
He  merely  stated  from  his  recollection  cer- 
tain facts  whose  existence  did  not  depend 
upon  written  evidence  thereof.  Hall  y.  Hay, 
18  N.  H.  126;  Putnam  v.  Qoodall,  31  N.  H. 
419,  424;  Fierce  v.  Richardson,  37  N.  H.  306, 
814.  As  It  does  not  appear  that  the  con- 
nection of  the  drain  with  the  sewer  In  1869 
and  the  payment  of  the  established  fee  were 
evidenced  by  written  documents  recorded  In 
the  city  clerk's  office  or  elsewhere,  no  error 
was  committed  In  the  admission  of  parol 
evidence  to  prove  those  facts.  Wayland  v. 
Ware,  104  Mass.  46,  61;  1  Or.  Kv.  H  82- 
89.  However  that  may  be,  there  is  a  legal 
presumption  that  after  so  great  a  length  of 
time  poyment  of  tbe  license  fee  was  prop- 
erly made.  Barker  v.  Jones,  62  N.  H.  497, 
13  Am.  St  Rep.  413;  Olcott  T.  Thompson, 
69  N.  H.  154,  47  Am.  Rep.  184. 

While  it  has  been  generally  regarded  as  a 
necessary  rule  or  principle  of  proof  that  evi- 
dence must  be  ccmflned  to  tbe  point  in  Issue 
(1  Or.  E>v.  f  61),  In  order  to  avoid  the  Incon- 
venience of  trying  Immaterial  collateral  Is- 
•oes.  It  Is  equally  true  that  evidence  having 
a  legal  tendency  to  establish  a  material 
point  In  controversy  is  admissible,  unless  It 
falls  within  some  of  the  roles  of  exclusion 
which  are  based  upon  consldelratlonB  of  pol- 
icy. Q^he  defendant  contends  that  evidence 
tbat  the  sewer  at  other  times  had  dischar- 
ged its  contents,  or  a  part  of  it  Into  cellars 
on  Washington  street,  was  not  competent  to 
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Bbow  tbat  the  ovuflow  Into  the  plaintiffs' 
cellar  on  another  branch  of  the  sewer  was 
due  to  the  same  cause,  of  which  the  defend- 
ant had  received  ample  notice.  To  ascer- 
tain the  competency  of  the  evidence.  It  is 
necessary  to  determine  whether  there  was 
any  controverted  fact  upon  which  It  bad  a 
logical  bearing.  One  of  tbe  controverted 
points  In  the  case  was  tbe  capacity  or  inca- 
pacity of  the  sewer  to  carry  away  the  waste 
matter,  both  solid  and  liquid,  which  the  de- 
fendant itermltted  It  to  receive.  Was  It 
capable  of  properly  doing  the  work  which 
the  defendant  Imposed  upon  It?  Tbat  was 
one  of  the  questions  tried,  and  to  prove  their 
contention  upon  that  question  the  plalntlfCs 
were 'not  confined  to  evidence  of  the  over- 
flow Into  their  premises.  The  incapacity  of 
the  sewer  might  be  shown  by  Instances  of 
similar  occurrences  at  other  points  and  at 
other  times.  Such  evidence  had  some  ten- 
dency to  prove  the  plalntlfls'  theory,  whUe 
the  defendant  was  at  liberty  to  aeatralize 
its  effect  by  showing  that  the  injury  in 
those  Instances  was  dne  to  other  causes 
than  the  incapacity  of  the  sewer  for  the 
work  it  was  expected  to  do.  The  plaintiffs' 
evidence  might  thus  be  shown  to  be  of  very 
little  Importance,  but  Its  legal  relevancy  can- 
not be  doubted.  It  showed  tbat  something 
interfered  with  or  prevented  tlie  reasonably 
successful  operation  of  tbe  sewer  at  those 
times;  -  and  It  was  not  an  unreasonable  in- 
ference that  the  cause  of  the  trouble  was 
the  turning  into  the  sewer  of  a  dispropor- 
tionate quantity  of  sewage  and  insoluble 
matter.  In  other  words,  it  tended  to  show 
tbat  tbe  capacity  of  tiie  sewer  ~  was  too 
small,  or,  what  amounts  to  the  same  thing; 
that  there  was  mismanagement  in  its  use. 
In  the  absence  of  any  change  in  its  sixe, 
location,  or  use,  it  could  not  be  said  as  a 
matter  of  law  that  the  existence  of  this  fact 
was  not  legal  evidence  that  It  would  be 
likely  to  produce  a  similar  result  at  the 
plaintiffs'  store.  State  v.  Knapp,  46  N.  H. 
148.  Evidence  of  this  character  is  admissi- 
ble upon  the  ground  that  the  operation  of 
physical  agencies  Is  often  satisfactorily 
shown  by  experiments  or  actual  occurrences 
under  drcnmstances  similar  to  those  dis- 
closed by  tbe  case  on  trial.  Darling  v.  West- 
moreland, 62  N.  H.  401,  13  Am.  Sep.  55; 
Gordon  v.  Railroad,  68  N.  H  396;  Lewis  v. 
Railroad,  00  N.  H.  187;  Cook  v.  New  Dur- 
ham, 64  N.  H.  419,  420,  13  Aa  650;  Shute  v. 
Exeter  Mfg.  Company,  68  N.  H.  210,  40  Atl. 
881.  The  similarity  of  the  circumstances,  or 
the  similarity  of  the  facts  offered  in  evi- 
dence as  compared  with  those  actually  on 
trial,  must  be  clearly  established  in  order 
to  make  the  logical  Or  legal  sequence  appar- 
ent If  no  probative  relation  exists  between 
the  experimental  evidence  offered  and  the 
litigated  facts,  the  evidence  must  be  re- 
jected. And  this  Is  understood  to  be  the  de- 
fendant's claim  witli  reference  to  tbe  plain- 
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tUCa  eTldence  of  damage  occasioned  by  the 
iiewer  on  Washing;ton  street 

From  the  evidence  It  was  competent  for 
the  Jury  to  find  that,  the  plaintiffs'  damage 
was  due  to  the  fact  (1)  that  the  sewer  on 
Washington  street,  at  or  below  the  Junction, 
was  not  large  enough  to  carry  away  the 
water;  or  (2)  that  d6brl8  clogged  up  the 
sewer  on  Central .  avenue,  or  (3)  that  the 
Washington  street  sewer  below  the  Junction 
was  similarly  obstructed,  or  (4)  that  all  these 
causes  were  operative  at  the  same  time. 
But  the  court  cannot  say  that  any  one  of 
these  causes  alone '  produced  the  injury  at 
one  time  and  not  at  another  time.  Hence 
if,  upon  any  one  of  the  theories,  the  evi- 
dence excepted  to  had  a  legal  bearing,  the 
plaintiffs  were  entitled  to  the  benefit  of  lis 
admission.  The  incapacity  of  the  sewer 
and  the  dfibris  put  into  it  may  have  been  so 
related  In  causing  an  overflow  or  set-back 
as  to  manifest  their  effect  at  one  time  on 
one  street  and  at  another  time  on  another 
street.  It  is  not  improbable  tlut  the  ac- 
cumulation of  debris  at  ^the  Junction,  pro- 
duced In  part  by  the  smallness  of  the  sewer, 
may  have  been  so  located  as  to  impede  the 
flow  in  one  branch  more  than  in  the  other, 
and  thus  to  produce  an  overflow  upon  one 
branch  of  the  system  alone.  As  a  practical 
matter,  it  may  not  be  easy  to  say  how  n 
quantity  of  leather,  waste,  and  dirt  put  into 
the  sewer  of  insufficient  capacity  would  con- 
centrate and  constitute  an  obstruction,  or 
how  or  where  the  obstruction  would  mani- 
fest Itself  by  producing  a  stoppage  in  the 
flow  of  the  water.  That  it  would  not  neces- 
sarily have  the  same  effect  upon  both 
branches,  though  located  on  the  same  level, 
is  apparent.  Hence  the  flooding  of  cellars 
on  Washington  street  might  be  produced  by 
the  same  defects  in  the  sewer  in  conjunction 
with  solid  matter  allowed  to  accumulate  in 
it,  which  at  another  time  would  produce  a 
flooding  of  the  cellars  situated  on  the  other 
branch  of  the  sewer.  The  defendant's  negli- 
gence In  the  construction  and  care  of  the 
sewer  might  be  the  same  in  both  instances; 
and  evidence  of  Its  effect  on  one  branch  of 
the  system  at  one  time  would  have  some 
tendency  to  show  that  it  was  the  proximate 
cause  of  a  similar  effect  on  the  other  branch 
at  another  time.  As  the  evidence  may  have 
had  some  legitimate  probative  bearing,  the 
question  of  its  admlBsibllity  presents  only  a 
question  of  remoteness,  which  was  properly 
determinable  by  the  trial  court. 

The  defendant's  attempt  to  demonstrate 
with  mathematical  certainty  that  an  ob- 
struction below  the  Junction  would  produce 
the  same  effect  on  both  branches,  because 
they  were  on  substantially  the  same  level, 
and  consequently  that  evidence  of  floodings 
on  Washington  street  when  no  such  effect 
was  observed  on  Central  avenue  was  not 
competent  to  prove  that  the  same  cause 
wonld  produce  the  same  result  at  another 


time  on  the  latter  street,  assumes  that  tbe 
obstruction  was  the  same  in  both  Instsnreit, 
or  that  the  accumulation  of  debris,  what- 
ever its  chafacter  as  to  size  and  location. 
would  necessarily  have  the  same  effect  upon 
the  flow  of  water  In  the  sewer  at  all  tinaes. 
This  erroneous  assumption  deprives  the  ar- 
gument of  the  conclusive  character  it  ^ras 
intended  to  have.  The  negligence  may  have 
been  the  same,  while  Its  manifestation  may 
have  been  different  at  different  times.  For 
similar  reasons,  evidence  of  the  damage  snf- 
fered  at  a  point  above  the  plaintiffs'  store 
on  Central  avenue  was  admissible.  The  ob- 
struction producing  that  damage  may  have 
existed  above  the  plaintiffs'  stiwe;  and,  if 
so,  while  it  would  not  injure  the  plaintiffs, 
its  existence  there  would  be  evidence  of  the 
defendant's  negligence  in  its  management 
of  the  sewer,  not  alone  at  that  point,  but 
at  all  points  in  the  system  where  similar 
obstructions  were  formed. 

Upon  the  plaintiffs'  evidence,  it  was  com- 
petent for  the  Jury  to  find  that  the  defend- 
ant had  actual  notice  or  knowledge,  before 
the  date  of  the  plaintiffs'  damage,  that  the 
sewer  was  of  insutticlent  size,  and  was  liable 
to  be  clogged  up  by  refuse  matter  which  was 
allowed  to  accumulate  in  it  It  knew  of  the 
defect  and  the  results  that  might  reasonably 
be  apprehended.  It  is,  therefore,  unneces- 
sary to  consider  whether  it  might  not  also 
be  chargeable  constructively  with  notice. 
As  the  plaintiffs'  .evidence  tended  to  show 
that  the  defendant  had  notice  that  the  ca- 
I»acity  ot  the  sewer  was  being  overtaxed, 
and  that  obstructions  were  allowed  to  ac- 
cumulate therein,  the  natural  effect  of  which 
was  to  cause  the  damage  suffered  by  the 
plaintiffs,  the  defendant  owed  the  duty  to 
the  plaintiffs  to  use  reasonable  care  under 
the  circumstances  to  prevent  such  damage. 
It  does  not  appear  that  there  was  any  evi- 
dence to  show,  or  that  the  plaintiffs  claim- 
ed, that  their  injury  was  caused  by  negli- 
gence or  carelessness  in  the  original  plan  of 
the  sewer.  Their  contention  was  that  it 
was  improperly  and  negligently  constructed 
and  managed,  and  was  not  a  safe  and  ex- 
peditious conduit  for  the  sewage  which  the 
defendant  sought  to  dispose  of  by  that 
means.  ^Vhether  the  original  plan  waa  ade- 
quate for  the  sewage  needs  of  the  city  as 
they  existed  when  It  was  adopted  waa  not 
material  The  important  question  was 
whether  the  use  that  the  defendant  attempt- 
ed to  make  of  it  at  or  about  the  time  of  the 
overflow  of  the  plaintiffs'  premises  was  a 
reasonable  nse,  in  view  of  Its  size  and  con- 
struction, and  in  view  of  the  right  «f  the 
plaintiffs  and  others  similarly  situated  to  a 
reasonable  enjoyment  of  their  property. 
Franklin  ▼.  Dnrgee,  71  N.  H.  186,  61  AU. 
911,  68  U  R.  A.  112.  The  cause  of ,  the  in- 
jury was  not  the  existence  of  the  sewer  op- 
posite the  plaintiffs'  premises,  bnt  the  de- 
fendant's negligent  use  and  management  of 
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it.  The  defendant's  motion  tor  a  nonmlt 
yvtLB  properly  denied. 

In  the  abaence  of  evidence  tbat  the  orig- 
inal plan  of  construction  was  defective,  the 
defendant  was  not  entitled  to  bave  the  Jury 
instrncted  upon  that  point,  as  requested.  The 
plaintiffs  complain,  and  base  their  right  to  re- 
cover upon  the  fact,  that  the  defendant  per- 
mitted an  improper  use  of  the  sewer.  The 
same  idea  is  expressed  when  it  is  said  that  it 
was  not  large  enough  for  the  uses  to  which  it 
was  put  The  original  plan  of  the  sewer  and 
its  construction  in  accordance  with  that  plan 
under  legislative  license  (Oen.  St.  C  44, 
f  9)  may  have  presented  no  defect  But 
freedom  from  error  In  that  respect  would 
not  excuse  the  eity  for  the  negligence  of 
its  officers  and  agents  In  their  subsequent 
care  and  management  of  the  sewer.  In 
Rowe  v.  Portsmouth,  56  N.  H.  291,  22  Am. 
Rep.  484,  it  was  held  that  in  maintaining  a 
public  sewer  a  city  is  bound  to  use  that  de- 
gree of  care  and  prudence  which  a  discreet 
and  cautious  individual  would  nse  if  the 
whole  loss  or  risk  was  to  be  his  alone.  The 
case  renders  unnecessary  a  discussion  of 
the  liability  of  a  city  or  town,  which  builds 
a  sewer  under  legislative  authority,  for  de- 
fects in  the  plan  adopted.  When,  having 
constructed  a  sewer,  it  connects  it  with  oth- 
er sewers  and  drains,  overtaxing  its  ca- 
pacity, and  allows  insoluble  materials  to 
accumulate  in  It  and  obstruct  the  flow  of 
the  water,  causing  it  to  flow  back  upon 
private  property,  its  liability  for  the  re- 
sulting damage  does  not  differ  from  that  of 
an  individual  who  so  unreasonably  manages 
his  property  aa  to  cause  damage  to  the  ad- 
Joining  property  of  his  neighbor.  The  fact 
that  It  Is  a  public  corporation,  performing 
certain  public  duties,  does  not  exempt  It 
from  liability  for  negligence  when  perform- 
ing a  work  not  Imposed  upon  it  as  a  public 
agent,  but  voluntarily  assumed  by  it  under 
a  legislative  license.  Having  undertaken  the 
construction  and  management  of  a  system 
of  sewerage  for  the  local  accommodation 
and  convenience,  its  dntles  to  individuals 
liable  to  be  damaged  thereby  Is  measured 
by  the  same  rule  of  ordinary  care  and  pru- 
dence under  the  circumstances  as  would 
be  applied  if  It  were  a  private  business  cor- 
poration, partnership,  or  individual  engaged 
in  the  same  work.  Gilman  y.  Laconla,  55 
N.  H.  130,  131,  20  Am.  Bep.  176:  Rowe  y. 
Portsmouth,  56  N.  H.  291,  293,  22  Am.  Rep. 
464;  Clark  v.  Manchester,  62  N.  H.  577, 
679;  Rhobldas  y.  Concord,  70  N.  H.  91,  107, 
109,  110,  47  Atl.  82,  51  L.  R.  A.  361,  86  Am. 
St  Rep.  604;  Franklin  y.  Durgee,  71  N.  H. 
186.  51  Atl.  911,  58  L.  R.  A.  112;  Bates  v. 
Westborough,  151  Mass.  174,  182,  23  N.  a 
1070,  7  li.  E.  A.  156;  Barton  v.  Syracuse,  36 
y.  T.  54;  Ashley  v.  Port  Huron,  35  Mich. 
296,  24  Am.  Rep.  552.  The  instructions  to 
the  Jury,  therefore,  afford  the  defendant  no 
tenable  ground  for  exception. 

Bzceptlona  overruled.    All  concurred. 


(n  N.  B.  U«,  lU) 

STATB  et  al.  v.  SUNAPEB  DAM  CO.  et  al. 

(Supreme  Court  of  New   Hampshire.     Merri- 
mack.    April  11,  1903.) 

BQUITY— JURISDICTION— WATER  RIGHTS  —  DE- 
TERMINATION —  NUISANCES  —  INJUNCTION 
—MULTIPLICITY  OP  SUIT&-DBNIAL  OF  IN- 
JUNCTION—TERMINATION OP  JURISDICTION 
—  ASSESSMENT  OF  DAMAGES  —  RIGHT  TO 
JURY  TRIAL— REFERENCE— ASSESSMENT  BY 
MASTER— COSTS— PARTIES  APPEAL  —  EXCEP- 
TIONS—RESERVED  case;— SUPREME  COURT- 
EQUAL  DIVISION— EFFECT. 

1.  Where  several  shore  owners  were  entitled 
to  rights  in  a  lake,  but  the  rights  of  each  had 
not  been  defined  and  limited,  nor  the  proper 
mode  of  exercising  aud  enjoying  them  ascertain- 
ed_  and  determined,  but  existed  in  common,  a 
suit  by  several  of  them  to  restrain  a  corpora- 
tion authorized  to  maintain  a  dam  at  the  outlet 
of  the  lake  fcom  so  conducting  the  dam  as  to 
serioualy  interfere  with  plaintiffs'  use  of  the 
lake,  was  within  the  jurisdiction  of  equity  on 
the  ground  that  it  was  brought  to  determine 
the  extent  of  the  rights  of  the  parties  in  ad- 
mitted legal  rights  in  a  body  of  water.  Per 
Remick  and  Bingham,  JJ.;  Parsons,  O.  J.,  and 
Chase,  J.,  dissenting. 

2.  The  bill  was  also  maintainable  for  the  puT'' 
pose  of  preventinK  a  multiplicity  of  suits  at  law. 
Per  Remick  and  Bingham,  JJ.;  Parsons,  O. 
J.,  and  Chase,  J.,  dissenting, 

3.  Where  a  corporation,  authorized  to  main- 
tain a  dam  at  the  outlet  of  a  lake,  for  several 
years  since  1897  had  so  operated  the  dam  that 
at  some  seasons  of  the  year  the  shore  of  ad- 
joining owners  would  be  flooded,  and  at  other 
seasons  the  water  would  be  drawn  from  the 
lake  to  such  an  extent  that  large  patches  of 
ground  previously  covered  by  water  were  ex-, 
posed,  and  navigation  of  the  lake  was  ren- 
dered dangerous,  a  bill  In  equity  to  restrain 
such  operation  of  the  dam  was  maintainable 
as  a  bill  to  restrain  a  nuisance.  Per  Remick 
and  Bingham,  JJ.;  Parsons,  C.  J.,  and  Chase, 
J.,  dissenting. 

4.  Where  a  suit  was  brought  to  restrain  the 
owner  of  a  dam  at  the  outlet  of  a  lake  from  so 
operating  it  as  to  injure  other  shore  owners, 
and  on  appeal  the  court  held  that  the  allega- 
tions of  nuisance  and  irreparable  injury  were 
made  in  good  faith,  and  that  certain  of  the  de- 
fendants were  entitled  to  relief  by  way  of  dam- 
ages, but  withheld  an  Injunction  on  the  belief 
that  defendant  would  so  operate  its  dam  there- 
after that  an  injunction  would  not  be  required, 
the  denial  of  such  injunction  did  not  oust  the 
court  of  equity  of  jurisdiction  of  the  suit  so  as 
to  preclude  it  from  ascertaining  the  damages 
to  which  plaintiffs  were  entitled  and  require  a 
dismissal  of  the  bill.  Per  Remick  and  Bing- 
ham, JJ.;  Parsons,  O.  J.,  and  Chase,  J.,  dis- 
senting. 

5.  Where,  in  a  suit  In  equity  to  restrain  a 
dam  owner  from  unreasonably  mterfering  with 
the  rights  of  lake  shore  owners,  the  court  held 
that  plaintiffs  were  entitled  to  damages,  but 
refused  an  injunction,  defendants  were  not 
entitled  as  of  right  to  a  Jury  trial  of  the  dam- 
ages to  which  each  plaintiff  claiming  more  than 
$100  was  entitled,  but  the  trial  court  was  jus- 
tified, in  its  discretion,  in  requiring  such  dam- 
ages to  be  assessed  by  a  master.  Per  Remick 
and  Bingham,  JJ.;  Parsons,  C.  J.,  and  Chase, 
J.,  dissenting. 

6.  The  exercise  of  the  jurisdiction  of  a  trial 
judge  sitting  in  equity  in  ordering  damages  to 
be  assessed  by  a  master  Instead  of  by  a  jury 
cannot  be  reviewed  on  appeal.  Per  Remick 
and  Bingham,  JJ.;  Parsons,  O.  J.,  and  Chase, 
J.,   dissenting. 

7.  Where  a  suit  in  equity  was  originally  tried 
by  a  referee,  who  reserved  the  question  of  dam- 
ages until  the  merits  of  the  case  had  been  pass- 
ed on  by  the  Supreme  Court,  it  was  not  err(», 
after  the  merits  had  been  so  decided,  tor  the 
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aooet  to  order  the  assessment  of  damages  by  a 
master,  instead  of  recoi^mittiDg;  the  case  to  the 
referee.  Per  Bemlck  and  Bingham,  JJ.;  Par- 
■0D8,  C.  J.,  and  Chase,  J.,  dissenting. 

8.  Pub.  St.  1891,  c.  229,  S  1,  providine  that 
costs  shall  follow  the  event  of  every  action  or 
petition  unless  otherwise  directed  by  law  or  by 
the  court,  applies  to  suits  in  equity  as  well  as 
actions  at  law,  and  hence  an  order  relating  to 
costs  before  the  suit  was  finally  terminated  was 
premature. 

9.  In  a  suit  by  shore  owners  against  a  cor- 
poration owning  a  dam  at  the  outlet  of  a  lake 
to  restrain  the  improper  use  of  the  dam,  by 
which  the  level  of  the  lake  was  nnreasonably 
raised  and  lowered,  where  it  was  held  that  such 
owners  were  entitled  to  recover  damages  sus* 
tained  thereby,  whether  they  should  be  made 
parties  to  the  bill  should  not  be  determined  un- 
til they  applied  for  leave  to  be  made  parties. 

10.  Where  in  a  suit  in  equity  the  Supreme 
Court  is  equally  divided  on  the.  exceptions  to 
the  refusal  to  dismiss  the  bill  and  to  an  order 
of  the  trial  court  in  so  far  as  it  related  to  the 
assessment  of  damages,  the  action  of  the  trial 
court  in  such  respects  stands  affirmed.  Per 
Bemick  and  Bingham,  JJ.;  Parsons,  C.  J.,  and 
Chase^  J.,  dissenting  ' 

11.  Where  in  a  suit  in  equity  exceptions  to 
certain  interlocntory  coders  presenting  questions 
of  law  were  reserved  for  the  detwmination  of 
the  Supreme  Court,  and  the  court  was  equally 
divided  on  the  questions  presented,  the  orders 
affected  by  such  exceptions  cannot  be  set  aside 
or  affirmed,  but  stand  without  any  decision  as 
to  their  legality  for  such  further  action  as  the 
superior  court  may  see  fit  to  take.  Per  Par' 
sons,  C.  J.,  and  Chase,  J.;  Remick  and  Bing- 
ham, JJ.,  dissenting. 

Bill  by  the  state  of  New  Hampshire  and 
others  against  the  Sunapee  Dam  Company 
and  others.    On  reserved  case.    Affirmed. 

Edwin  O.  Eastman,  Atty.  Gen.,  and  Sar^ 
gent,  Niles  &  Morrill,  for  plaintiffs.  Ira  Col- 
by  and  Albert  S.  Walt,  for  defendants. 

REMICK,  3.  (BINOHAM,  J.,  concorrlng). 
Lake  Sunapee  is  about  10  miles  In  length, 
and  varies  in  width  from  one-half  mile  to 
8  miles,  and  Is  one  of  the  leading  summer 
resorts  In  the  state.  About  1821,  the  defend- 
ants, by  authority  of  the  Legislature,  con- 
structed, and  have  since  maintained,  a  dam 
at  the  outlet  of  the  lake,  by  means  of  which 
they  draw  water  from  the  lake  to  supply 
power  to  mills  below.  The  complainants  are 
the  numerous  riparian  proprietors  whose  es- 
tates bound  the  lake;  various  owners  of 
steamboats,  launches,  boats,  wharves,  land- 
ings, and  boathouses  employed  in  navigation 
of  the  lake;  and  the  state,  as  owner  of  a  fish 
hatchery  on  Its  shores,  and  trustee  for  the 
public  of  the  right  of  fishery  in  its  wat^& 

The  bill  was  filed  March  17,  1898,  and 
charged,  in  substance,  that  the  defendants 
had  made,  and  were  threatening  to  make,  an 
unreasonable  use  of  the  waters  of  the  lake,  as 
against  the  plaintUCs;  and  had  thereby  In- 
flicted, and  were  threatening  to  inflict.  Ir- 
reparable injury  Upon  the  plaintiffs.  The 
prayer  was  for  an  injunction  and  for  gen- 
eral relief.  The  answer  was,  in  substance, 
a  denial  of  the  unreasonable  use  alleged.  The 
trial  court  ordered  the  case  to  a  referee  to 

f  8.  See  CoaU,.vol.  U.  Cent.  Dig.  t  762. 


find  the  facta.  Upon  the  facts  reported  the 
case  was  transferred  to  the  Supreme  Court. 
Upon  the  case  thus  transferred  the  law  gov- 
erning the  rights  of  the  parties  was  declared. 
It  was  also  decided  that  the  plaintiffs  were 
entitled  to  "an  assessment  of  compensatOTT' 
damages"  on  account  of  unreasonable  use  of 
the  water  in  1897.  But  the  court,  thinking, 
evidently,  that  a  repetition  by  the  defend- 
ants of  the  wrongs  complained  of  was  Im- 
probable after  Judicial  declaration  of  the  law 
of  the  case,  concluded,  in  the  ezerdse  ot 
discretion,  to  withhold  "at  this  time"  equi- 
table relief  "by  way  of  injunction."  State 
V.  Sunapee  Dam  Co..  70  N.  H.  458,  463,  50 
Atl.  108,  59  L.  R.  A.  55.  There  was,  bow- 
ever,  no  order  for  the  dismissal  of  the  UU. 
The  only  order  was,  "Case  discharged," 
which  left  the  bill  in  control  of  the  superior 
court  for  such  further  proceedings,  in  con- 
formity with  the  opinion,  as  should  seem 
proper.  Thereupon  the  defendants  moved  in 
the  superior  court  that  the  bill  be  dismissed. 
The  motion  was  denied,  and  the  defendants 
excepted.  The  plaintiffs  then  moved  (1)  that 
a  master  be  appointed  to  assess  the  damages 
to  which  the  Supreme  Court  had  declared 
them  to  be  entitled;  (2)  that  all  persons 
claiming  to  have  suffered  by  the  unreasonable 
use  of  1807  liave  leave  to  appear  as  plaintiffs; 
(3)  that  costs  be  awarded  to  the  plaintiffs  In 
the  nutin  action.  The  motion  was  granted, 
and  the  defendants  excepted.  The  case  is  be- 
fore us  upon  these  exceptions. 

The  difficulty  encountered  is  over  fbe  or- 
der for  a  master  to  assess  damages.  Upon 
this  question  the  court  are  equally  divided. 
BINGHAM,  J.,  and  myself  are  of  the  opin- 
ion that  the  superior  court  committed  no 
error  In  granting  the  plaintiff's  motion  in 
this  respect  Th^  CHIEF  JUSTICE  and 
CHASE,  J.,  are  of  the  contrary  opinion. 
WALKER,  J;,  does  not  sit  Under  these  <ir- 
cumstances  there  can  be  no  authoritative  de- 
cision, except  for  the  purposes  of  this  case; 
but,  as  the  result  of  our  attitude  Is  to  affirm 
the  order  of  the  superior  court  in  the  dis- 
puted particular  as  effectually,  so  far  as  con- 
cerns the  present  case,  as  if  It  were  done 
by  the  concurrence  of  all  the  Judges  (State  v. 
Perkins,  63  N.  H.  435;  Lathrop  v.  Knapp,  37 
Wis.  307;  Kolb  v.  Swann,  68  Md.  616,  13 
Atl.  379;  Durant  v.  Essex  Co.,  101  U.  S. 
555,  19  L.  Ed.  154;  Hartman  y.  Qreenhow, 
102  U.  S.  672,  676,  26  L.  Ed.  271),  It  is  due 
to  the  parties,  and  seems  to  be  reqxiired  by 
law  (Laws  1901,  p,  563,  c.  78,  J  4),  that  we 
should  file  an  opinion. 

It  has  been  contended  (1)  that  equity  is 
without  Jurisdiction  to  assess  the  damages— 
that  it  must  be  done  at  law;  (2)  that,  if  It 
can  be  done  in  equity,  it  is  the  constitutional 
right  of  the  defendants  to  have  It  done  by  a 
Jury;  and  (3)  that,  in  any  event,  the  mo- 
tion for  a  master  should  have  been  denied, 
and  the  assessment  sent  to  a  Jury  as  a  mat- 
ter of  discretion  or  practice,  and  that  in  this 
view,  as  well  as  upon  the  ground  of  con- 
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Btltutlonal  ligbl;  the  aettoa  of  fbe  sapedor 
court  In  giantliq;  t)>o  itlttlntlffs'  motion  should 
be  reversed. 

I.  That  damages  may  be  assessed  In  eQ- 
nlty  (the  court  otherwise  havlHg  JurlsdlctloB) 
In  order  "to  do  complete  Jostice"  and  accom- 
plish "final  determination,"  is  firmly  estab- 
lished. Dennett  T.  Dennett,  43  N.  H.  496, 
SOS;  Ghartier  v.  Marshall,  61  N.  H.  400,  66 
N.  H.  478;  Carpenter  t.  Fisher,  68.  N.  H. 
486,  403,  38  Atl.  211,  78  Am.  St.  Bep.  616; 
£aiis  T.  Association,  68  K  H.  385,  389,  41 
Atl.  8&S,  42  L.  R.  A.  570;  Wlnslow  v.  Nay- 
son,  113  Mass.  411,  421, 422;  Cathcart  t.  Rob- 
inson, 5  Pet.  264,  278,  8  L,  Bd.  120. .  The 
vital  question,  then,  Is^  did  equity  have  ju- 
risdiction ot  the  present  case  at  the  time 
the  assessment  in  question  was  ordered?  It 
has  been  authoritatively  declared  that  "the 
present  proceeding  is  to  restrain  an  alleged 
Infringement  of  public  and  private  rights  in 
and  to  the  waters  of  the  lake,  through  chan- 
ges in  the  water  level,  occasioned  by  the 
maintenance  of  .-the  defendants'  dam  and 
wotica^  and  is  instituted  under  the  general 
equity  power*  of  the  court,  and  particularly 
under  section  3,.  c.  205,  ot  the  Public  Statutes 
of  1891."  State  v.  Sunapee  Dam  Co.,  70  U, 
H.  458,  468,  60  Atl.  108,  68  L.  R.  A.  65.  In 
form,  at  least,  the  proceeding  is  in  equity, 
and  all  that  has  been  done  to  the  present 
time  has  been,  according  to  the  course  in 
equity.  That  the  proceeding  is  also  one  of 
equitable  cognizance,  not  alone  under  the 
statute,  bnt,  "when  tested  by  the  general 
principles  of  equity,"  is  an  irresistible  con- 
clusion from  the  facts  and  circumstances 
shown  by  the  record  before  us.  The  funda- 
mental fact  to  be  observed  in  this  connec- 
tion is  tliat  the  parties,  plaintiffs  ^nd  defend- 
ants, all  had  rights  in  the  waters  of  lake 
Sunapee,  which  they  could  vindicate  in  a 
proper  action.  Clement  v.  Bums,  43  N.  H. 
609,  616;  Conn.  River  Lumber  Co.  v.  Olcott 
Falls  Company,  65  N.  H.  290,  390,  392,  21 
Ati.  1090,  13  L.  R.  A.  826;  Concord  Mfg.  Co. 
T.  Robertson,  66  N.  H.  1,  11,  18-20,  23,  25 
Atl.  718,  18  L.,R.  A.  679;  Abom  v.  Smith, 
11  fi.  L  594;  Cedar  lAke  Hotel  Co.  v.  Cedar 
Creek  Hydraulic  Company,  78  Wis.  287,  302, 
48  N.  W.  37i;  1  Spell.  InJ.  &  Sz.  Rem.  { 
618;  Gould,  Wat  (2d  Ed.)  {{  148,  148.  The 
defendants'  charter  did  not  give  them  the  ez;. 
elusive  right.  The  act  contains  no  express  ( 
terms  to  that  effect,  and  a  legislative  Intent 
to  make  absolute  surrender  of  the  public 
right  of  fishery  and  navigation  and  of  the 
riparian  rights  of  the  shore  owners  will  not 
be  implied.  Conn.  River  Lumber  Co.  v.  Ol- 
cott Falls  Company,  66  N.  H.  290,  291,  876, 
879,  380,  21  AtL  1090,  13  L.  R.  A.  826;  Com- 
monwealth V.  Essex  0>.,  13  Gray,  239,  248; 
Inland  Fineries  Commissioners  v.  Holyoke 
Water  Power  Company,  104  Mass.  446,  450, 
6  Am.- Rep.  247.  The  act  in  terms  limits  the 
power  of  the  company  to  raise  the  waters 
of  the  lake  by  restricting  the  height  of  the 
dam  to  low-water  mark,  and  they  are  still 


further  limited,-  by  implication  «f  hiw,  to  a 
reasonable  use  of  the  water,  even  witliln 
their  charter  Umlts.  State  v.  Sunapee  Dam 
Co.,  70  N.  H.  458,  4SI,  463,  50  Atl.  108,  59 
L.  R.  A.  65.  Another  fact  important  to  be 
borne  in  mind  is  tliat,  although  the  plaintiffs 
and'  defendants  each  had  rights  in  the  lake, 
their  extent  had  not  been  defined  and  lim- 
ited, nor  the  proper  mode  of  exercising  and 
enjoying  them  ascertained  and  determined, 
at  the  time  the  plaintiffs  filed  their  bUL 
They  lay  in  common  and  confusion,  with  no 
ttoundary  but  the  law's  unapplied  and  indefi- 
nite boundary  of  reasonable  use.  Gardner  v. 
Webster,  64  N.  H.  520,  622,  523,  15  Atl.  144; 
Conn.  River  Lumber  Co.  v.  Olcott  Falls  (Com- 
pany, 66  N.  H.  280,  281,  890,  392,  21  AtL 
1090,  IS  L.  R.  A.  826;  Concord  Mi^.  Co,  v. 
Robertson,  66  N.  H.  1,  11,  18-20,  22,  23,  25 
Aa  718,  18  L.  B.  A.  678;  State  v.  Sunapee 
Dam  Co.,  70  N.  H.  458,  461,  463,  60  Atl.  108, 
68  L.  R.  A.  66;  Abom  v.  Smith,  11  R.  L 
684.  Aa  a  result,  the  defendants  bad  re- 
peatedly encroached  upon  the  rights  of  the 
plaintiffs'  and  their  grantors,  infiicting  upon 
them  manifestly  irreparable  injni^.  The  ex- 
tent, character,  and  frequency  of  these  en- 
croachments -and  injuries  will  appear  from 
the  following  extracts  from  the  report  of  the 
referee:  "The  natural  variation  of  the  level 
of  the  lake  •  *  •  wai)  not  perceptibly 
changed  by  the  ejection  and  maintenance  or 
manegeoaent  of  the  defendants'  dam  prior 
to  its  reconstruction  in  1861,"  and  the  use 
of  the  dam  by  the  defendants  during  that 
podod  was  "without  any  apparent  obJecti(m 
on  tlie  part  of.  those  under  whom  the  plain- 
tifCs  now  hold  or  claim,  or  others^  except 
when  the  height  of  the  water  was  increased 
by  the  addition  of  flashboards,  which  occur- 
red about  1846,  and  resulted  in  the  flowing 
of  the  lands  of  shore  owners."  "The  defend- 
ant eorporatton,  In  1851,  •  *  •  teoon- 
stmcted  the  dam.  •  •  *  The  result  of 
changes  made  at  this  time,  and  the  addition 
of  planks  or  flashboards  creating  a  higher 
level  of  the,  water,  caused  injury  to  property 
owners  upon  the  shores  by  the  fiowage  of 
their  landa"  Some  of  them  subsequently 
brought  suits  therefor,  and  received  compen- 
sation through  an  adjustment  made  with 
them  by  the  defendants  involving  the  "ac- 
knowledgment of  liability."  "In  1868  one 
Gardner  made  clahn  for  flowage.  The  oor- 
Itoration  authorized  the  settlement  ot  his 
claim.  Aside  from  the  records  of  the  corpo- 
ration in  1861,  in  wtiich  there  was  a  recogni- 
tion that  other  claims  had  been  before  made 
and  adjusted,  and,  occasional  complaints 
which  took  no  tangible  form,  there  was  no 
other  complaint,  or  evidence  of  complaint,  of 
the  defendant  corporation's  misuse  or  mis- 
management of  the  water  of  the  lake,  until 
about  1882."  In  1880  or  1881,  "in  conse- 
quence of  *  *  *  the  negligence  and  the 
improper  manner  in  which  the  servants  of 
the  defendant  corporation  managed  the  flow 
of  the  water  through  the  dam,    *    •    •    tlia 
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rights  of  tiie  shore  owners  *  •  •  were  im- 
paired, and  navigation  upon  the  lalie  was 
rendered  inconvenient  and  dangerous.  This 
condition  resulted  In  complaint  •  *  •  *  by 
those  having  homes,  cottaees.  and  hotels  upon 
the  shores  and  a  steamboat  upon  the  lalce. 

•  *  •  This  complaint  and  the  resulting 
agitation  •  •  •  resulted  In  an  act  of  the 
Legislature  (chapter  145,  p.  106,  Laws  1883) 
authorizing  the  Governor  and  Council  to  ap- 
point a  commissioner  to  take  evidence  and  re- 
port facts  to  the  Legislature.  •  •  •  As  a 
resiilt  of  this  investigation,  better  manage- 
ment of  the  water  from  the  lalce  through  the 
dam  was  not  only  promised,  but  secured." 
"Among  the  concessions  made  by  the  defend- 
ant corporation  to  the  complainants"  at  this 
time  were  certain  changes  in  the  by-laws  of 
the  corporation,  whereby  it  was  provided 
"that  a  member  of  the  board  of  directors 
should  be  resident  in  the  town  of  Sunapee, 
the  location  of  the  dams  and  worlcs  of  the 
corporation,"  and  tliat  "in  controlling  the 
gates  the  object  shall  be  to  hold  back  and 
draw  out  the  waters  of  Sunapee  Lake  In  such 
manner  as  will  equalize  the  flow  of  the  water 
the  year  around  (as  near  as  it  can  be  ac- 
complished by  man),  •  •  •  unless  the 
said  directors  shall  unanimously  agree  upon  a 
more  Judicious  manner  to  manage  them." 
"Mr.  Flanders,  a  person  acceptable  to  the 
company,  the  shore  owners,  and  steamboat 
proprietors,  •  •  •  was  employed  by  the 
corporation  to  manage  the  water  at  the  dam. 

•  ♦  ♦  By  the  exercise  of  care  and  the  nec- 
essary watchfulness,  he  secured  a  compara- 
tively even  level  of  the  water,  and  avoided 
Just  ground  of  complaint"  In  June,  1886, 
"he  was  superseded  by  Mr.  Abbott,  who  was 
managing  the  dam  for  the  defendant  corpo- 
ration at  the  time  of  the  bearing  before  the 
referee."  About  the  tbne  Flanders  was  su- 
perseded by  Abbott,  the  by-law  providing 
for  a  resident  director  and  an  equalized  flow 
of  the  water  was  rescinded,  "in  disregard  of 
the  arrangement  entered  into  with  those  in- 
terested In  the  shores  and  waters  of  Lake 
Sunapee  in  1886."  "During  the  spring  and 
siunmer  of  1897  (especially  in  May  and  June) 
"  •  •  the  level  of  the  lake  was  •  •  » 
raised  by  putting  additional  plank  apon  the 
dam.  •  *  *  The  effect  of  this  manage- 
ment of  the  dam  was  to  raise  the  water  of 
the  lake  to  such  an  extent  as  to  submerge 
the  wharves,  •  •  •  flood  some  cellars 
upon  the  shores,  and  wash  and  Injure  beaches 
upon  the  properties,  respectively,  of  the 
plaintiffs  Quackenbos  and  Hay,  and  injurious- 
ly affect  the  state's  fish  hatchery  on  the 
shore  of  the  lake.  •  •  •  The  defendant 
corporation  has  ♦  •  ♦  at  different  times, 
by  the  management  of  its  dam  and  gates, 
drawn  the  waters  of  the  lake  so  low  that 
navigation  by  steamers  has  been  inconvenient 
and  dangerous  at  certain  points  on  estab- 
lished routes;  and  at  low  water,  thus  caused, 
the  shores  of  the  lake  a*  occupied  places  have 
become  unsightly  and  unwholesome;  and,  too, 


the  lake,  when  Its  level  Is  thus  lowered,  is 
rendered  much  less  useful  for  the  propaga- 
tion of  fish  by  the  state  authorities."  In 
short,  "Mr.  Abbott,  the  agent  selected  by  the 
defendant  corporatloii  in  June,  1896,  did  not 
manage  and  control  the  waters  of  the  dam 
in  a  reasonable  and  proper  manner,  especial- 
ly during  May  and  until  June  12,  1897." 

After  such  a  record  of  recurring  disputes 
and  collisions  concerning  the  measure  and 
use  of  the  rights  of  the  parties,  covering  a 
period  of  about  50  years;  after  the  fntflity 
of  suits  at  law  had  been  demonstrated  by  re- 
peated actions  and  settlements,  followed  by 
repeated  mismanagement;  after  the  defend- 
ants bad  repudiated  a  basis  of  operation  fx>n- 
ceded  as  a  result  of  the  complaints  and  leg- 
islative inquiry  growing  out  of  the  mis- 
management of  1880  and  1881;  after  tbey  . 
had  installed  in  place  of  Mr.  Flanders,  who 
"secured  a  comparatively  even  level  of  the 
water,  and  avoided  Just  {ground  for  com- 
plaint," Mr.  Abbott,  who  "did  not  manage 
and  control  the  waters  of  the  dam  in  a  rea- 
sonable and  proper  manner";  after  the  de- 
fendant corporation  had  "at  different  times, 
by  the  management  of  tts  dam  and  gates, 
drawn  the  waters  of  the  lake  so  low  that 
navigation  by  steamers"  wad  rmdered  "In- 
convenient and  dangerous,"  the  shores  of  the 
lake  unsightly  and  unwholesome,  and  the 
lake  "much  less  useful  for  the  propagation 
of  fish  by  the  atate  authorities";  and  es- 
pecially after  the  mismanagement  of  May 
and  June,  1897,  the  effect  of  which  was  "to 
raise  the  water  of  the  lake  to  such  an  ex- 
tent as  to  submerge  the  wharves  of  the 
steamboats,  as  well  as  those  of  others,  to  In- 
jure and  destroy  some  of  those  wharves, 
flood  some  cellars  upon  the  shores,  and  wash 
and  injure  beaches  upon  the  properties,  re- 
spectively, of  the  plaintiffs  Quackenbos  and 
Hay,  and  Injuriously  affect  the  state's  flsh 
hatchery  on  the  shore  of  the  lake"— it  fjardly 
seems  necessary  to  say  that  ttie  action  of  the 
complainants  in  seeking  a  court  of  equity 
was  neither  premature  nor  Inappropriate, 
particularly  in  view  of  the  conclusion  of  the 
court  that  the  defendants'  dam  was  being 
maintained  "two  feet  above  the  point  au- 
thorized.by  their  charter,"  and  the  findings 
of  the  referee  that  "injury  to  the  plaintifFs 
and  others  with  like  rights  •  *  •  may 
be  avoided  by  the  exercise  of  reasonable 
care  in  the  management  of  the  defendants* 
dam,"  and,.  In  effect,  that  a  practically  rea- 
sonable use  can  be  secured  to  all  by  proper 
regulation.  Patten  v.  Marden,  14  Wis.  473, 
476.  Jurisdiction  of  equity  under  such  cir- 
cumstances cannot  admit  of  doubt 

First.  It  rests  primarily  upon  the  well- 
established  ground  of  equity  Jurisdiction  "to 
determine,  as  between  parties  bavlng  ad- 
mitted legal  rights  In  bodies  of  water,  the 
extent  of  their  respective  rights  and  the 
proper  mode  of  exercising  and  enjoying 
them,"  a  ground  of  equity  jurisdiction  exist- 
ing at  and  before  the  adoption  of  the  Con- 
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stitHtloQ,  and  Btill  existing.  Bnrnham  T. 
Kempton,  44  N.  H.  78,  100;  Banlet  v.  C!ook, 
44  N.  H.  S12,  615,  84  Am.  Dec.  92;  Bean  ▼. 
Coleman,  44  N.  H.  539,  542;  Conn.  Klver 
Lumber  Co.  ▼.  0}cott  Falls  Company,  65  N. 
H.  290,  291,  361,  390.  391,  21  Ati.  1090.  13 
L.  B.  A.  826^  and  anthorlties  dted;  Lyon 
y.  McLaughlin,  32  Vt.  423,  426;  Bemla  y. 
Upham,  13  Pick.  169,  171;  Ballou  v.  Inhab- 
itants of  Hopkinton,  4  Gray,  324,  328; 
Abom  y.  Smith,  11  B.  I.  694;  Boblnson  y. 
Byron,  1  Bro;  Ch.  588;  ITnlveraitles  y.  Rich- 
ardson,  6  Ves.  Jr.  689;  Lane  y.  Newdlgate, 
10  Veg.  Jr.  192;  Gould,  Wat  (  540.  The 
wisdom  and  propriety  of  such  a  Jurisdiction 
are  manifest;  but  after  the  adjudications  to 
which  attention  has  been  called,  and  es- 
pecially after  the  exhaustive  briefs,  argu- 
ments, and  opinion  in  Conn.  River  Lumber 
Co.  y.  Olcott  Falls  Company,  which  cover 
the  whole  subject  with  great  tboronghness 
and  ability,  we  do  not  feel  called  upon  to 
defend  the  Jurisdiction  on  fundamental 
grounds. 

Second.  But  the  Jurisdiction  of  equity  -In 
the  present  case  rests  as  firmly  upon  another 
ground— the  prevention  of  a  multiplicity  of 
suits.  Whatever  may  be  said  against  this  as 
an  Independent  ground  of  Jurisdiction  In 
some  cases  and  under  some  circumstances 
(Trlbette  v.  RaUroad  Co.,  70  Miss.  182,  190, 
12  South.  82,  19  L.  B.  A.  660,  35  Am.  St 
Bep.  642),  In  view  of  the  subject-matter,  the 
natnre  of  the  controversy,  the  character  ofr 
the  rights  Involved,  the  great  number  of 
parties  afTected  by  the  defendants'  misman- 
agement of  the  dam,  the  impracticability  of 
a  separate  suit  at  law  in  behalf  of  each,  and 
the  proven  futility  of  such  suits  to  accom- 
plish the  ends  of  Justice,  it  cannot  admit  of 
doubt  that  this  ground  fully  sustains  the  Ju- 
risdiction of  equity  in  the  present  case.  Nor 
Is  It  a  recently  discovered  ground  of  Jurls- 
dlctlOD.  It  existed  long  before  the  New 
Hampshire  Constitution  was  adopted,  when 
it  was  adopted,  and  still  exists,  and  it  is  no- 
where more  distinctly  recognized  and  firm- 
ly established  than  in  this  Jurisdiction. 
Walker  y.  Obeever,  35  N.  H.  339,  351;  Smith 
y.  Bank,  69  N.  H.  254,  45  Ati.  1082;  Carlton 
y.  Newman,  77  Me.  408,  1  Atl.  194;  I^ck- 
wood  Co.  V.  Lawrence,  77  Me.  297,  52  Am. 
Rep.  763;  Ballou  v.  Inhabitants  of  Hopkin- 
ton. 4  Gray,  324;  Cadigan  y.  Brown,  120 
Mass.  493,  495;  New  York,  etc.,  R.  Co.  y. 
Schuyler,  17  N.  Y.  502,  608;  Supervisors  y. 
Deyoe,  77  N.  Y.  219;  Chicago  v.  Collins,  175 

111.  445,  461-453,  61  N.  B.  907;  Corey  y. 
Sherman,  96  Iowa,  114,  64  N.  W.  828,  32  L. 
E.  A.  490,  514;    Keese  y.  Denver,  10  Colo. 

112,  123,  124,  15  Pac.  825;  Osborne  y.  Ball- 
road  (C.  C.)  43  Fed.  824,  826,  827;  Cowper 
y.  Clerk,  1  P.  Wma  155,  157;  Mayor  v. 
Pllklngtpn,  1  Atk.  282;  Tenham  v.  Herbert, 
2  Atk.  483;  Jesus  College  v.  Bloome,  3  Atk. 
262,  263;  Sheffield  Waterworks  v.  Yeomans, 
U  B.  2  Ch.  8.  12;   1  Pom,  £q.  Jur.  {  243; 


Wbltebonse,   Bq.  Pr.  {  136;    Black's  Pom. 
Wat  §  169. 

Third.  Finally,  upon  tl>e  facts  appearing 
in  the  record,  equity  had  Jurisdiction  upon 
the  ground  of  nuisance— a  ground  of  equity 
Jurisdiction  which  has  been  distinctly  traced 
back  to  the  reign  of  Queen  Elizabeth,  and 
which  was  firmly  established  in  the  Juris- 
prudence of  the  mother  country  at  the  time 
of  the  adoption  of  our  Constitution.  State 
y.  Saunders,  66  N.  H.  39,  81,  82,  25  Atl.  588, 
18  L.  R.  A.  646.  That  the  dam,  two  feet 
higher  than  the  defendants'  charter  author- 
ized (State  V.  Sunapee  Dam  Co.,  70  N.  H. 
458,  461,  50  Aa  108,  59  L.  R.  A.  55),  and 
used  and  managed  in  the  manner  and  with 
the  results  alleged  and  found,  was  9  nui- 
sance, cannot  admit  of  doubt  That  its  con- 
tinuance was  threatened  on  the  day  the  bill 
was  filed,  was  an  unavoidable  Inference  (1) 
from  the  fact  that  the  dam  was  still  in  use 
by  the  defendants,  for  the  same  purposes, 
under  the  same  management,  and  at  the 
same  unauthorized  height;  (2)  from  the  fact 
that  the  by-law,  previously  conceded  by  the 
defendants  as  a  guaranty  against  future  mis- 
management, and  under  which  Injury  to  the 
plaintiffs  had  been  avoided,  stood  rescinded, 
"in  disregard  of  the  arrangement  entered  in- 
to with  those  interested  in  the  shores  and 
waters  of  Lake  Sunapee";  and  (3)  from  tne 
fact  that  at  Intervals  throughout  a  period  of 
nearly  50  years,  and  "at  different  times" 
during  the  Immediate  administration  of  Ab- 
bott, Including  the  summer  of  1897,  the  de- 
fendants had  so  used  the  dam  as  to  infringe 
upon  the  rights  of  the  plalntlfTs  and  their 
predecessors,  and  this  in  spite  of  repeated 
suits  and  settlements,  "involving  acknowl- 
edgment of  liability."  That  the  injuries 
threatened  were  irreparable  sufficiently  ap- 
peared from  the  character  of  the  Injuries  al- 
ready snfTered,  as  detailed  by  the  referee, 
including  peril  to  life  from  endangered  navi- 
gation and  menace  to  health  from  unwhole- 
some conditions.  That  the  injuries  were 
of  periodic.  Instead  of  constant  occurrence, 
was  no  objection  to  the  Jurisdiction  (Boss  y. 
Butler,  19  N.  J.  Bq.  294,  97  Am.  Dec.  654; 
1  Spell.  InJ.  &  Bx.  Bem.  {  392;  Wood,  Nuls. 
t  780),  especially  In  view  of  their  irreparable 
character,  and  the  demonstrated  futility  of 
suits  at  law  and  legislative  investigations 
and  adjustments  to  prevent  their  recurrence. 
That  equity  was  not  bound,  onder  the  cir- 
cumstances of  the  present  case,  to  await  an 
action  at  law.  Is  also  clear.  The  plaintlfTs 
having  rights  In  Lake  Sunapee  in  common 
with  the  defendants  as  an  undoubted  and 
unquestioned  proposition  of  law,  and  the 
question  of  right  involved  in  the  case  being 
a  mere  matter  of  partition  and  regulation, 
and  not  of  title,  "there  is  no  question  of 
'right'  or  title,'  In  the  sense  in  which  those 
words  are  used,  when  it  Is  said  that  the  le- 
gal right  must  be  established  at  law  before  It 
Is  specifically   enforced  In  equity."     Conn. 
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RlTer  liumber  Ca  t.  Oleott  Valla  Ciompany, 
65  N.  H.  290,  392,  21  Atl.  1090.  13  L.  B.  A. 
826.  Fnrtbermore,  If  tbere  was  any  legal 
right  Involved,  in  the  sense  material  In  tbis 
connection,  it  bad  been  establlsbed  by  tbe 
suits  at  law,  settlements,  and  "acknowledg- 
ment of  liability"  already  referred  to.  Final- 
ly, the  multiplicity  of  actions  necessary  on 
account  of  the  numerous  parties  concerned, 
and  the  Irreparable  nature  of  the  Injuries 
threatened,  gave  the  court  Immediate  Juris- 
diction, whatever  legal  right  may  have  been 
involved.  Smith  v.  Bank,  69  N.  H.  254,  45 
Atl.  1082;  Lockwood  v.  Lawrence,  77  Me. 
297,  311,  314,  52  Am.  Bep.  768;  Wheelock  v. 
Noonan,  108  N.  T.  179,  185,  187,  15  N.  E.  67, 
2  Am.  St  Bep.  406;  Tenham  ▼.  Herbert.  2 
Atk.  432;  1  Harv.  Law  Bev.  126,  127;  1 
Spell.  Inj.  &  Ex.  Bern.  {{  402,  403;  and  nn* 
merous  authorities  already  cited  on  the  sub- 
ject of  multiplicity  of  actions  as  a  ground  of 
equity  jurisdiction.  Thus,  in  every  view, 
equity  bad  jurisdiction  of  tbe  bill  for  tbe 
purpose  of  dealing  witb  nuisance.  To  say 
that  equity  has  Jurisdiction  to  enjoin  tbe 
owner  of  animals  trom  permitting  them  to 
pass  from  his  own  land  over  the  uninhabited 
wood  and  pasture  lot  of  another,  as  was  dona 
in  Ellis  V.  Association,  69  N.  H.  385,  41  Atl. 
856,  and  to  enjoin  the  claimant  of  a  share 
In  a  campmeetlng  tent  from  repeated  occupa- 
tion of  the  same  with  tbe  plaintUt  during 
campmeetlng  seasons,  as  was  done  In  Ford 
V.  Burleigh,  60  N.  H.  278,  and  yet  deny  the 
jurisdiction  of  tbe  court  in  a  case  like  the 
present,  where  tbe  rights  of  so  many  were 
Involved,  and  the  Injuries  complained  of  so 
I>erBlstent,  serious,  and  far-reaching,  affect- 
ing not  only  property,  but  life  and  healtb, 
would  be  to  substitute  caprice  for  estab- 
lished principles  as  tbe  test  of  equity  jari»- 
diction.  But  It  Is  suggested  that,  if  equity 
bad  Jurisdiction  at  tbe  outset  upon  tbe  ground 
of  nuisance,  the  jurisdiction  was  ousted  by 
tbe  denial  of  the  injunction.  This  would  by 
no  means  follow,  even  If  nuisance  bad  been 
tbe  sole  ground  of  jnrisdictlon.  It  is  ap- 
parent from  the  course  of  the  trial  and  tbe 
findings  of  the  referee  that  tbe  allegattons 
as  to  nuisance  and  irreparable  injury  were 
made  in  good  faith,  and  not  for  the  mere 
purpose  of  transferring  the  case  from  a 
court  of  law  to  a  court  of  equity.  Whipple 
V.  Village  of  Fair  Haven,  63  Vt.  221,  21  Atl. 
533;  Milkman  v.  Ordway,  10&  Mass.  232; 
Case  V.  Mlnot,  168  Mass.  577,  688,  33  N.  E. 
700,  22  L.  R.  A.  536;  Moras  v.  Biimendorf, 
11  Paige,  277,  278;  Thorne  v.  French,  4 
Misc.  Bep.  436,  437,  24  N.  Y.  Supp.  684; 
Jones  ▼.  Bradshaw,  16  Qrat  355;  Walters 
V.  Bank.  76  Va.  12;  Watte  v.  CNeU  (O.  a) 
72  Fed.  348;  Gormley  v.  Clark,  134  U.  & 
338,  10  Sop.  Ot.  554,  88  L.  Ed.  909.  Upon 
tbe  facts  reported,  an  Injunction  or  some 
order  regulating  the  use  of  the  water  as 
between  tbe  parties  was  clearly  within  the 
jurisdiction  of  the  court.  Oonn.  River  Lum- 
ber Co.  T.  Oleott  Falls  Company,  65  N.  H. 


290,  22  Atl.  1090,  13  L>,  B.  A.  826;  Ooncord 
Mfg.  Co.  V.  Bobertaon,  66  N.  H.  1,  20.  25 
Atl.  718,  18  Lk  B.  A.  679;  Abom  v.  Smitb. 
11  B.  L  604;  Lawson  v.  Menasha  Wooden- 
Ware  Oo..  69  Wis.  393,  397,  18  N.  W.  440, 
48  Am.  Rep.  628;  Cedar  Lake  Hotel  Co.  r. 
Cedar  Creek  Hydraulic  Company,  79  Wis. 
297,  802,  48  N.  W.  371;  Webb  T.  Portland 
Mfg.  Co.k  8  Sumn.  189,  197,  196,  Fed.  Obs. 
No.  17,822;  1  Spell.  Inj.  &  Ex.  Bern.  (  318; 
Oonld,  Wat  U  510,  512.  The  fact  tbat  the 
court.  In  tbe  exercise  of  its  discretion  (Baa- 
sett  V.  Salisbury  Mfg.  Company,  47  N.  H. 
426,  437;  State  v.  Saunders,  66  N.  H.  881,  W. 
26  Atl.  588,  18  L.  B.  A.  646;  BuBseU  ▼,  BRar- 
ley,  105  U.  S.  433,  438,  26  L.  Ed.  1060;  Oaric 
▼.  Wooster,  119  U.  S.  322,  7  Sup.  Ct  217, 
SO  I*  Ed.  892;  Kerr,  Inj.  209,  210),  beUev- 
iDg,  no  doubt,  that  having  declared  the 
legal  rights  ot  the  parties,  a  regulating  pro- 
cess might  not  be  needed  (Oonn.  Blver  Lum- 
ber Oo.  V.  Oleott  Falls  Oompany,  65  N.  H. 
290^  S92,  21  AtL  1090,  IS  L.  B.  A.  826),  chose 
to  keep  on  the  conservative  side,  and  with- 
hold its  restraining  power,  did  not  deprive 
it  of  jurisdiction  of  tbe  bill  for  the  purpose 
of  affording  relief  by  way  of  damages.  Jn- 
rfsdlcticMi,  as  spoken  of  with  reference  to 
the  right  of  tbe  court  to  administer  fall  re- 
lief, does  not  depend  upon  the  order  of  the 
court  granting  or  denying  the  relief  prayed 
(as  that  may  proceed  upon  conslderationa 
entirely  apart  -from  the  question  of  juris- 
diction), but  upon  the  essential  character  of 
tbe  proceeding,  as  to  being  legal  or  equita- 
ble. When  the  case  is  one  of  equitable 
cognizance  in  its  essential  diaracter,  the 
right  to  grant  full  relief,  legal  as  well  aa  eq- 
uitable, attaches  with  tbe  jurisdiction,  and 
Is  not  defeated  by  denial  of  tbe  specific  re- 
lief asked.  That  the  present  case  is  <ne  in 
equity  in  its  essential  character,  the  bill, 
answer,  and  referee's  report  conclusively 
establish.  Being  so,  the  right  to  grant  full 
and  complete  relief  was  not  lost  because  the 
court  as  a  matter  of  discretion,  thinking 
that  a  repetition  of  the  wrongs  complained 
of  was  improbable  after  the  judicial  declara- 
tion it  bad  made  concerning  the  rigbts  of 
the  parties,  saw  fit  to  deny  the  prayer  for 
Injunction.  Pittt  v.  Iaw,  9  Oranch.  456. 
493,  3  L.  Ed.  799;  Cathcart  v.  Robinson,  5 
Pet  264,  8  L.  Ed.  120;  Watts  v.  Waddle,  8 
Pet  388,  8  L.  Ed.  437;  Mobile  County  y. 
Kimball,  102  U.  S.  691.  706,  707,  26  L.  Bd. 
238;  Clark  v.  Wooster,  119  U.  S.  322,  7  Sup. 
Ot.  217,  30  L.  Bd.  392;  Omaha,  etc.,  By.  t.  CJa- 
ble  Tramway  Company  (a  C.)  32  Fed.  727; 
Walte  v.  O'Neil  (a  a)  72  Fed.  348,  354-356; 
Chartler  v.  Marshall,  51  N.  H.  400;  Id.,  56 
N.  H.  478;  Otrpenter  v.  Fisher,  68  M.  H. 
486,  493,  88  Atl.  211,  73  Am.  St  Rep.  616; 
Whipple  V.  Village  of  Fair  Haven,  63  Vt 
221,  21  Atl.  633;  Milkman  T.  Ordway.  106 
Mass.  232,  254;  Thompson  r.  Beywood,  129 
Massi  401,  .404;  Woodbury  ▼.  Marblebead 
Water  (^mpany,  145  Mass.  609,  512,  16  N. 
E.  282;   Brande  v.  Grace,  154  Mass.  210,  81 
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N.  E.  683;  Caae  -c.  MUiot,  .158  Mass.  577,  .57^ 
33  N.  B.  700.  22  L.  R.  A.  536;  Morsa  v. 
Elmendoif.  11  Paige,  277,  278;  .PIillUps  T„ 
XiKHupeon,  I  Johns.  Cb.  131.  149;  Farkbnrst 
T.  Van  Oortlandt,  Id.  273,  286;  Woodcock 
y.  Beanet,  1  Cow.  711, 13  Am.  Dec.  5Q8;  Cuff 
T.  Dorland,  65  Barb.  481,  496;  Valentine  v. 
Biebardt,  126  N.  Y.  VJZ,Zn,  27  N.  B.  255; 
Tbome  7.  French,  4  Misc.  Bep.  436-438,  24 
N.  I.  Snpp.  884;  Hart  v.  Brown,  6  Misc. 
Rep.  238.  245,  27  M.  Y.  Supp.  74;  Domschke 
V.  RaUway,  74  Hun,  442,  445,  26  N.  Y.  Supp. 
840;  Masson'B  Appeal,  70  Pa.  26,  29;  Stearna 
T.  Beckham,  31  Grat  379,  420,  421;  Walters 
V.  Bank,  76  Va.  12;  Evans  v.  Kelley,  ^  W. 
Va.  181,  38  8.  B.  497;  Aday  v.  Bcbola,  18 
Ala.  363,  357,  52  Am.  Dec.  225;  Atkinson  t. 
Felder.  78  Miss.  83.  85,  29  South.  767;  Brown 
T.  Gardner,  Har.  Oh.  (Mich.)  291;  Holland 
▼.  Anderson,  88  Mo.  55,  58;  Hedges  v.  Bver- 
ard.  1  Bq.  Caa.  Abr.  18,  pL  7;  London  t. 
Nash,  3  Atk.  512;  Cleaton  ▼.  Gower,  Flncb. 
164;  Denton  t.  Stewart,  1  Cox,  Ch.  258; 
Greenaway  ▼.  Adams,  12  Yes.  Jr.  395;  GwU- 
Um  T.  Stone,  14  Yea.  Jr.  128;  1  Beacb,  Mod. 
Eq.  Fr.  S  91;  Pom.  Oont  <  474;  11  Am.  & 
Bng.  Bnc.  Law  (2d  Bd.)  201.  Altbongh,  as 
Bhowu,  this  was  the  rule  In  England  at  and 
prior  to  the  adoption  of  our  Constitution,  It 
was  afterwards  doubted.  Todd  y.  Gee,  17 
Yea.  Jr.  278;,  Blore  y.  Sutton,  3  Mer,  257; 
Jenklna  y.  Parkinson,  2  Myl.  &  E.  6,  12.  To 
remove  all  doubt.  It  was  enacted  (21  &  22 
Vict,  c  27)  tliat  "In  all  cases  In  which  the 
Gourt  of  CJiancery  baa  Jurisdiction  to  enter- 
tain an  application  for  an  Injunction  against 
a  breach  of  covenant,  contract,  or  agreemeut, 
or  against  the  commission  or  continuance  of 
KDS  wrongful  act,  or  for  the  specific  perform- 
ance of  any  covenant,  contract,  or  agreement. 
It  shall  be  lawful  for  the  same  court,  if  It  shall 
think  fit,  to  award  damages  to  the  party  in- 
jnred,  either  In  addition  to  or  In  substitu- 
tion for  such  Injunction  or  specific  perform- 
ance^ and  such  damages  may  be  assessed  in 
such  manner  as  the  court  shall  direct." 
"This  Btatute  is  held  to  apply  only  to  cases 
which  are  of  equitable  cognizance  in  their 
essential  character."  Durell  y.  Prltchard, 
L.  B.  1  Ob.  244.  It  was  uncalled  for,  ex- 
cept to  remove  doubts  occasioned  by  decl- 
Blona  rendered,  long  after  the  adoption  of  our 
Constitution.  .  The  same  authority  conferred 
by  the  apt  belonged  to  the  court,  "as  Inci- 
dent to  its  chaifpery  Jurisdiction  and  essen- 
tiaL  to  the  complete  exercise  of  that  Jurisdic- 
tion." Milkman  y.  Ordway,  106  Mass.  232, 
267.  True,,  many  of  the  cases  cited  were 
where  damages  were  assessed  upon  a  bill 
for  specific  performance,  after  denial  of  the 
prayer  for  performance.  But  it  can  make  no 
dUference  In  principle  whether  the  bill  is 
to  restrain  or  pompel  action.  If  relief  by 
way  of  damages  Is  permlaslble  In  one  caae.  It 
must  be  In  the  other.  To  I^old  otherwise 
would  Introdnce  a  distinction  iwholly  tech- 
nical and  arbitrary.  No  ancb  dlstinctl(i>n  la 
r^eogpized  by   tbif;   courts  of  tbla  countr^r 


(Whipple  y.  Ylllage  of  Fair  Haven,  63  Yt 
221,  21  Atl.  533;  Woodbury  y.  Marblehead 
Water  Company,  145  Mass.  509,  15  N.  B.  282; 
Case  y.  Mlnot,  158  Mass.  577,  588,  33  N.  B. 
700,  22  L.  R.  A.  636;  Thorne  v.  French,  4 
Misc.  Rep.  436-438,  24  N.  X.  Supp.  694;  Maa- 
son's  Appeal,  70  Pa.  26,  29;  Brown  y.  Gard- 
ner, Har.  Ch.  [Mich.]  .291;  Omaha,  etc..  By. 
y.  Cable  Tramway  Company  [C.  0.1  32  Fed. 
727),  and  the  act  of  Parliament  to  which 
reference  has  been  made  conclusively  shows 
that,  while  the  courts  of  England  may  have 
disputed  as  to  the  fundamental  question 
whether  purely  legal  relief  can  be  granted 
in  any  caae  where  equitable  relief  la  de- 
nied, no  distinction  is  there  recognized  be- 
tween bills  for  injunction  and  those  for  spe- 
cific performance  respecting  the  applicatlou 
of  the  rule  under  consideration.  Both  are 
put  upon  the  same  ground,  and  made  sub- 
ject to  the  same  rule.  They  are  treated  the 
same  In  this  Jurisdiction.  Chartier  v.  Mar- 
shall, 61  N.  H.  400;  Id.,  56  N.  H.  478;  Car- 
penter y.  Fisher,  68  N.  B.  486,  493,  38  Atl. 
211,  73  Am.  St  Bep.  616. 

But  if  It  were  true  that  a  bill  for  Injunc- 
tion, brought  in  however  good  faith,  upon 
whatever  state  of  facts,  to  restrain  a  nui- 
sance, can  afTord  no  JurlBdictional  basis  for 
relief  by  way  of  damages,  after  a  denial, 
for  whatever  reason,  of  the  prayer  for  in- 
junction, the  rule  wonld  have  no  application 
In  the  present  case,  because  in  this  case, 
after  the  denial  of  tiie  injunction,  the  Juris- 
diction was  still  supported  by  the  two 
grounds  first  named.  Haying  jurisdiction 
for  the  purpose  of  determining  by  specific 
decree  the  extent '  of  the  respectlye  water 
rights  of  the  contending  parties,  and  the 
proper  mode  of  exercising  and  enjoying  them 
(Bumham  v.  Eempton,  44  N.  H.  78,  79;  Conn. 
River  Lumber  Co.  y.  Olcott  Falls  Company, 
65  N.  H.  290,  390,  892,  21  Ati.  1090,  18  L.  a 
A.  826;  Concord  Mfg.  Oo.  y.  Robertson,  66 
N.  H.  1,  20,  25  Atl.  718, 18  L.  R.  A.  679),  and 
also  to  prevent  a  multiplicity  of  suits  (Bum- 
ham  y.  Kempton,  44  N.  H.  78;  Smltb  y. 
Bank,  68  N.  H.  264,  46  AtL  1082),  equity  was 
not  ousted  of  its  Jurisdiction  upon  these 
grounds  merely  because  another  distinct  and 
Independent  ground  of  Jurisdiction  failed. 
Nor  did  denial  of  the  specific  prayer  for  In- 
Junctlop  leave  the  court  with  a  Jurisdiction 
it  was  powerless  to  exercise.  The  general 
prayer  for  such  further  relief  as  may  be 
Just  was  sufficient  for  any  decree  appropri- 
ate to  the  case  as  presented  by  the  bill,  an- 
swer, and  report.  "The  rule  is  that  if  the 
complainant,  on  the  facts,  *  •  •  Is  enti- 
tled to  any  equitable  relief  whatever,  and 
there  Is  a  prayer  for  general  relief,  this  may 
be  granted,  eyen  if  the  apedal  relief  clahned 
be  not  warranted. by  the  facts,  or  if  he  mis- 
takes the  principles  of  equity  upon  which 
hlsijght.to  relief  Is  founded."  Junior,  etc., 
Aaa'n  v.  Sharpe,-63  N.  J.  Bq.  50a  52  Atl.  832. 
See,  also,  Treadwell  y.  Brown,  44  N.  H.  551; 
WlnslQW  T.  Naysos,  113  Mass.  411; .  HiU  y. 
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Beach,  12  N.  J.  Eq.  31,  35;  Rutherford  y. 
Jones,  14  Ga.  521,  525,  60  Am.  Dec.  655; 
Watts  T.  Waddle,  6  Pet.  889,  8  L.  Bd.  437; 
Omaha,  etc.,  Ry.  t.  Cable  Tramway  Compa- 
ny (a  0.)  32  Fed.  727;  Sto.  Bq.  PI.  i  40;  1 
Beach,  Hod.  £q.  (  91.  If  there  is  anything 
in  Bassett  v.  Salisbury  Mfg.  Company,  43  N. 
H.  249,  which  forbids  assessment  of  dam- 
ages In  equity  under  such  circumstances  an 
are  presented  in  this  case,  It  ie  contrary  to 
Chartler  v.  Marshall,  51  N.  H.  400,  Id.,  56 
N.  H.  478,  Carpenter  v,  Fisher,  68  N.  H.  480. 
493,  38  AU.  211,  73  Am.  St  Rep.  616.  and  the 
great  weight  of  authority. 

Whatever  the  court,  in  its  discretion,  saw 
fit  to  do  as  to  granting  or  withholding  the  in- 
junction prayed  for.  It  is  clear,  not  alone 
from  the  allegations  of  the  bill,  but  from  the 
facts  found  by  the  referee,  that  equity  had 
Jurisdiction  of  the  case.  Jurisdiction  having 
attached,  and  the  court  having  'proceeded  to 
determine  every  other  question  involved.  It 
should  now  go  forward,  and  assess  the  dam- 
ages; in  other  words,  in  the  language  of 
Marshall,  C.  J.,  "go  on  to  do  complete  Jus- 
tice" (Gathcart  v.  Robinson,  5  Pet.  264,  278, 
8  L.  Ed.  120),  or,  in  the  language  of  Carpen- 
ter, C.  J.,  dispose  "of  all  questions  the  de- 
cision of  which  Is  necessary  to  Its  final  de- 
termination" (Carpenter  v.  Fisher,  68  N.  H. 
486,  493,  38  Atl.  211,  73  Am.  St.  Rep.  616). 
This  course  is  so  clear  in  principle,  and  so 
reasonable  In  practice,  the  suggestion  to 
convert  the  proceedings  by  amendment  Into 
several  actions  at  law,  In  order  to  have  the 
damages  assessed,  seems  Idle.  Smith  y. 
Bank,  69  N.  H.  254,  45  AU.  1082. 

n.  But  It  Is  said,  assuming  that  the  dam- 
ages may  be  assessed  In  equity,  nevertheless 
the  defendants,  as  against  those  plaintiffs 
who  claim  mote  than  $100,  have  a  constitu- 
tional right  to  an  assessment  by  Jury  trial. 
That  there  Is  no  constitutional  right  to  a 
Jury  trial  in  equity  was  conclusively  settled, 
so  far  as  this  Jurisdiction  is  concerned,  in 
Conn.  River  Lumber  Co.  v.  Olcott  Falls 
Company,  65  N,  H.  290,  379,  391,  21  Atl. 
1090,  13  L.  R.  A.  826,  and  State  v.  Saunders, 
66  N.  H.  39,  71,  72,  78-80,  89-Sl,  25  Atl.  588, 
18  L.  B.  A.  646,  If,  Indeed,  It  was  not  pre- 
viously settled.  Copp  v.  Hennlker,  55  N.  H. 
179,  210,  211,  20  Am.  Rep.  194;  Perkins  v. 
Scott,  57  N.  H.  55,  81;  Bellows  y.  Bellows, 
58  N.  H.  60;  Sargent  y.  Putnam,  Id.  182; 
Procter  v.  Green,  59  N.  H.  350,  352;  Davis  y. 
Dyer,  62  N.  H.  231,  236;  Parker  v.  Simp- 
son, 180  Mass.  334,  62  N.  B.  401;  Shapli-a  v. 
D'Arcy,  180  Mass.  377,  62  N.  B.  412;  Ward 
y.  Farwell,  97  111.  593,  612,  613;  Littleton 
y.  Fritz,  65  Iowa,  488,  22  N.  W.  641,  54  Am. 
Rep.  19;  Barton  y.  Barbour,  104  TJ.  S.  126, 
26  L.  Ed.  672;  Gormley  y.  Clark,  134  TJ. 
S.  338,  848,  349,  10  Sup.  Ct.  554,  83  L.  Ed. 
909.  "Of  course,  it  would  not  be  competent 
for  the  Legislature  to  defeat  the  right'  of  . 
trial  by  a  Jury  in  common-law  cases  by  sim- 
ply declaring  they  might  be  tried  in  courts 
of  Chancery,  and  that  the  proceedings  there- 


in should  conform  to  the  proceedings  in 
chanceiy  causes.  This  would  simply  be  an 
attempted  evasion  of  the  provisions  of  tbe 
Constitution.  Where  a  new  class  of  oases 
are,  by  legislative  action,  directed  to  be 
tried  as  chancery  causes.  It  mnst  appear  that; 
when  tested  by  the  general  principles  of 
equity,  they  are  of  an  equitable  character, 
and  can  be  more  properly  tried  in  a.  conrt 
of  equity  than  in  a  conrt  of  law.  And  if 
of  this  character,  when  brought  in  a  court  of 
equity  they  stand  upon  the  same  footing 
with  other  causes,  and  the  court  will  have 
the  right,  as  in  other  cases,  to  determine  all 
questions  of  fact  without  submitting  them  to 
a  Jury."  Ward  v.  Farwell,  97  111.  503,  613, 
614;  Gormley  y.  Clark,  134  TJ.  S.  338.  347. 
348,  349,  10  Sup.  Ct.  554,  S3  L.  Ed.  909. 
Assessment  of  damages  In  equity,  the  conrt 
otherwise  having  Jurisdiction,  stands  no  dif- 
ferent with  regard  to  the  constitutional  rlgbt 
of  trial  by  Jury  than  any  ordinary  issue  in 
equity.  "The  cases  are  numerous  In  which 
the  court  of  chanceiy  has  caused  damages 
to  be  assessed,  either  by  an  issue  or  by  a 
master."  Phillips  v.  Thompson,  1  Johns.  Oh. 
131,  151.  "Chancery  has  dhrected  damages 
to  be  assessed  In  either  way,  at  discretion, 
for  nearly  two  centuries— at  least  from  1660 
to  tbe  present  day."  Woodcock  v.  Bennet, 
1  Cow.  711,  727.  "The  practice  has  been  al- 
most, If  not  quite,  universal  to  regard  tbe 
question  of  damages  In  equity  cases  as  so 
Incidental  to  the  principal  relief  demanded 
that  It  was  wholly  within  the  discretion  of 
the  trial  conrt  to  determine  whether  or  not 
an  Issue  should  be  framed  to  haye  It  tried 
by  Jury.  After  a  careful  search,  but  one 
case  has  been  found  In  which  the  claim  was 
directly  made  that  such  issue  mnst  be  tried 
by  Jury,  and  in  that  case  It  was  denied." 
Lynch  y.  Railroad  Co.  (N.  Y.)  29  N.  E.  315, 
15  L.  R.  A.  287,  26  Am.  St  Rep.  523.  See, 
also,  Carpenter  v.  Fisher,  68  N.  H.  488,  493, 
88  Atl.  211,  73  Am.  St  Rep.  616,  and  numer- 
ous authorities  already  dted. 

III.  This  brings  ns  to  tbe  third  contention, 
viz.,  that,  although  the  defendants  may  have 
no  constitutional  right  to  an  assessment  by 
Jury,  the  court  should,  as  matter  of  discre- 
tion or  practice,  have  ordered  an  assessment 
by  that  method  as  to  all  claims  in  excess  of 
?100.  If  it  were  the  province  of  this  court 
to  revise  the  action  of  the  superior  court  in 
matters  of  discretion,  we  should  say,  ander 
the  circumstances  of  the  presmt  case,  t&at 
the  discretion  was  reasonably  exercised.  Un- 
der the  circumstances,  a  master  or  referee 
was  deemed  appropriate  to  try  the  funda- 
mental issue  of  reasonable  use,  and  no  logic- 
al reason  appears  why  a  tribunal  suitable  in 
the  Judgment  of  the  parties  and  the  conrt 
to  try  this  primary  question  of  fact  should  be 
unsuitable  f6r  the  purpose  of  merely  assess- 
ing the  Incidental  damages.  Chase  y.  Lover- 
Ing,  27  N.  H.  295,  297;  Carpenter  y.  Fisber. 
68  N.  H.  488,  498,  38  AO.  211,  78  Am.  St. 
Rep.  616;  Lynch  y.  tWUway,  128  N.  Y.  274, 
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288,   284,  29  N.  B.  315,  15  L.  B.  A.  287,  26 
Am.  St  Rep.  523.    The  Idea  of  Impaneling  a 
separate  jniy  and  going  through  the  expen- 
sive process  of  such  a  trial  In  each  of  the 
Duineroug    claims    possible    under    tbe    bill 
merely  to  assess  damages  does  not  appeal  to 
the  Judgment,  and  Is  condemned  by  author- 
ity.    Carpenter  v.  Fisher,  68  N.  H.  486,  88 
Atl.   211,   73  Am.   St.   Rep.   616;    Smith   T. 
Bank,  68  N.  H.  254,  45  Atl.  10S2.    ConTen- 
lence,  economy,  and  tbe  practical   adminis- 
tration of  justice  all  argue  in  favor  of  a  mas- 
ter;   and  It  does  not  appear  how  any  sub- 
stantial right  of  the  parties  can  be  preju- 
diced by  this  course.     But  whether  assess- 
ment by  master  would  better  serve  the  ends 
of  justice  than  an  assessment  by  jury  is  not 
for   us   to   decide.     Presumably,   the   argu- 
ments for  and  against  both  methods  of  as- 
sessment  were  presented   to  tbe  presiding 
justice  in  the  superior  court.     He  has  de- 
cided in  favor  of  the  formeir.    It  was  his 
right  to  so  decide.    Sitting  in  equity,  he  was 
the  chancellor.   From  the  earliest  down  to  the 
present  time  It  has  been  tbe  province  of  the 
chancellor  to  determine  according  to  his  own 
discretion  how  he  would  Inform  his  conscience 
—whether  by  personal  hearing,  reference  to  a 
master,  or  by  framing  issues  to  the  jury.    Tap- 
pan  v.  Evans,  11  N.  H.  811,  834;  Proctor  T. 
Green,  69  N.  H.  350,  354;  State  v.  Saunders, 
66  N.  H.  39,  78,  79,  25  Ati.  588,  18  L.  R.  A. 
646;   Brlggs  v.  Shaw,  15  Vt.  78,  81;   Parker 
V.   Simpson,   180  Mass.   334,   62  N.   B.  401; 
Phillips  V.  Thompson,  1  Johns.  Ch.  131,  150; 
Parkburst  v.  Van  Gortlandt,  1  Johns.  Ch. 
273,  285;    Smith  v.  Carll,  6  Johns.  Ch.  118, 
119;    Dale  v.  Roosevelt,  6  Jo>hns.  Ch.  255; 
Woodcock  ▼.  Bennet,  1  Cow.  711,  718,  727, 
755,  766,  13  Am.  Dec.  568;    Candee  v.  Ix>rd, 

2  N.  T.  269,  51  Am.  Dec.  294,  298,  and  note; 
Scheetz's  Appeal,  35  Pa.  88;  Keith  v.  Henkle- 
man,  173  111.  137,  50  N.  B.  692;  Field  v.  Hol- 
land, 6  Cranch,  8,  22,  8  L.  Ed.  136;  Barton 
V.  Barbour,  104  IT.  S.  126,  133,  134,  26  L.  Ed. 
672;  Idaho,  etc.,  Co.  v.  Bradbury,  182  U.  S. 

,509,  615,  516,  10  Sop.  Ot  177,  33  I<.  Ed.  433; 
Kohn  V.  McNulta,  147  U.  S.  238,  240,  13  Sup. 
Ct  298,  37  L.  Ed.  150;  Hedges  v.  Everard, 
1  Bq,  Cas.  Abr.  18,  pi.  7;  Cleaton  v.  Oower, 
Finch,  164;  Denton  v.  Stewart,  1  Cox,  Ch. 
26S;  Bullen  v.  Michel,  2  Price,  399;  O'Con- 
nor v.  Cook,  6  Ves.  Jr.  665,  671;  Warden  of 
St  Paul's  V.  Morris,  9  Ves.  Jr.  155,  166,  168; 
Pearce  v.  Creswick,  2  Hare,  286,  297;  Ros- 
keU  T.  Whitworth,  D.  R.  5  Ch.  459,  463,  464; 

3  6r.  Ev.  {  ^61;  Bisp.  Bq.  17;  2  Am.  Dig. 
(Cent  Ed.)  1213. 

That  the  chancellor's  discretion  in  ordering 
the  damages  to  be  assessed  by  a  master  In- 
stead of  by  a  jury  is  not  subject  to  exception 
Is  well  established.  Tappan  v.  Evans,  11  N. 
H.  811,  384;  Proctor  v.  Green,  59  N.  H.  350, 
854;  Briggs  v.  Shaw,  16  Vt  78;  Ward  t. 
Hill,  4  Gray,  593;  Crittenden  t.  Field,  8 
Oiay.  821,  626;  Candee  v.  Loid,  2  N.X.  209. 


61  Am.  Dec.  294,  and  note  290;  Brinkley 
V.  Bi-lnkley,  56  N.  Y.  192;  Sheetz's  Appeal, 
35  Pa.  88,  94;  Hammond  r.  Foreman,  43  S. 
a  264,  21  S.  Bw  3;  Adams  v.  Munter,  74  Ala. 
838,  342;  Cook's  Heirs  v.  Bay,  4  Miss.  483, 
491;  Maynard  v.  Richards,  166  111.  466,  46 
N.  E.  1188,  57  Am.  St  Bep.  146;  WeU  v. 
Kume,  49  Mo.  168,  159;  Lake  ▼.  ToUes,  8 
Nev.  285,  286,  291;  Idaho,  etc.,  Co.  t.  Brad- 
bury, 132  U.  S.  509,  616,  10  Sup.  Ct  177,  33 
U  Ed.  433.  Tasker  T.  Lord,  64  N.  H.  270. 
8  Atl.  823,  and  State  t.  Saunders,  66  N.  fi. 
89,  25  Atl.  688,  18  L.  R.  A.  646,  decide  noth- 
ing to  tbe  contrary.  In  neither  of  these 
cases  was  the  court  called  upon  to  overrule 
the  decision  of  the  court  below.  In  each 
case  the  question  whether  there  should  be 
a  jury  trial  was  presented  for  the  first  time 
in  the  law  court.  In  neither  was  it  sug- 
gested that  there  was  a  constitutional  right 
to  such  a  trial,  or  that  It  was  not  within 
the  discretion  of  tbe  chancellor  to  try  the 
questions  himself,  or  that  the  law  court 
could  overrule  the  chancellor's  discretion  as 
to  the  mode  in  which  be  would  inform  his 
conscience.  On  the  contrary,  in  State  v. 
Saunders  constitutional  right  is  expressly 
denied,  and  nothing  more  than  the  propriety 
of  a  jury  trial  was  asserted  in  either  case. 
The  true  understanding  of  the  court,  as  then 
constituted,  as  to  its  province  in  such  case, 
is  disclosed  in  I>roctor  v.  Green,  69  N.  H. 
850,  354,  and  is  in  exact  accordance  with  the 
views  we  entertain,  viz.,  that  the  granting 
of  jivy  trial  in  equity  is  a  matter  resting 
entirely  in  the  discretion  of  the  chancellor. 
It  was  natural  under  the  old  system,  when 
the  law  and  trial  courts  were  all  one  in  per- 
sonnel, that  suggestions  concerning  the  mode 
of  exercising  discretionary  iwwers  should 
emanate  from  the  former  for  the  guidance 
of  the  latter.  Bllensohn  v.  Keyes  (Sup.)  39 
N.  Y.  Snpp.  774,  776.  But  instances  of  sug- 
gestion of  tUB  sort  by  tlie  law  to  the  trial 
court,  under  a  system  so  Interrelated,  can 
hardly  be  regarded  as  precedents  warrant- 
ing this  court  in  overruling  the  superior 
court  in  matters  of  pure  discretion,  under  a 
system  designed  to  secure  the  independence 
of  each  court  within  the  sphere  of  its  ju- 
risdiction. Whatever  liberty  may  have  been 
taken  by  way  of  regulating  discretion  under 
the  old  system,  under  the  present  system 
we  think  that  in  aaatters  of  mere  discretion 
the  action  of  the  superior  court,  unless  re- 
served for  our  consideration,  should  be  sub. 
ject  to  revision  for  abuse  only.  Dale  v. 
Roosevelt,  6  Johns.  Ch.  255;  Candee  v.  Lord. 
2  N,  Y.  269;  RoskweU  v.  Whitworth. ,  U  R. 
6  Ob.  468,  464,  466.  Oonsistently  adhered 
to,  this  policy  will  commend  and  justify 
itself,  and  conduce  to  the  practical  adminis- 
tration of  justice.  But,  if  exceptions  are 
made,  it  will  be  Impossible  to  draw  a  sat- 
isfactory line.  Inconsistencies  and  contra- 
dictious will  inevitably  ensue,  and  the  rule  it- 
self will  come  to  be  regarded  as  a  Biakeshlft 
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It  should  be  consistently  enforced,  or  alto- 
gether abandoned.  As  a  rule  calculated  to 
promote  practical  administration,  we  tbink 
it  sbould  be  enforced,  and  especially  ao  lu 
the  present  Instance,  where  the  question  Is 
not  a  mere  question  of  practice  in  an  Isolat- 
ed case,  but  a  question  involving  the  integ- 
rity of  systems.  While  the  right  of  trial  by 
Jury  should  be  scrupulously  preserved  with- 
in Us  constitutional  sphere,  the  province  -of 
the  chancellor  should  not  be  Invaded.  Cer- 
tainly, the  chancellor  in  the  present  case 
cannot  be  charged  with  abuse  of  discretion 
for  adopting  a  mode  of  assessment  in  ac- 
cordance with  the  established  course  in  eq- 
uity and  permissible  by  the  weight  of  au- 
thority. 

IV.  Finally,  it  fa  said  that;  If  equity  had 
Jurisdiction  to  assess  the  damages,  still  the 
court  erred  in  not  recommitting  the  report 
to  the  referee  for  this  purpose,  instead  of 
ordering  the  assessment  to  a  master.  This 
was  a  matter  entirely  in  the  discretion  of 
the  trial  court;  as  much  so  as  if  it  had  itself 
foimd  the  primary  facts,  or  caused  them 
to  be  found  by  a  Jury  upon  issues  framed. 
Its  discretion  in  such  case  to  refer  the  in- 
cidental matter  of  assessment  to  a  master 
cannot  admit  of  doubt.  That  the  facts  es- 
tablishing the  defendants'  liability  to  an  as- 
sessment were  found  by  a  referee,  instead 
of  by  the  court  or  a  Jury,  does  not  alter  the 
discretion  of  the  court  in  this  behalf.  The 
fact  that  the  bill  contained  no  prayer  tor 
damage,  and  that  the  referee  gave  no  con- 
sideration to  that  anbject,  left  the  trial  court 
peculiarly  free  to  exercise  its  discretion,  in 
tlie  present  case.  The  suggestion  (doubt- 
fully made)  that  by  submitting  to  the  refer- 
ence the  parties  are  estopped  to  object  to 
a  recommittal  of  the  question  of  damages, 
is  not  pertinent,  for  the  qu^tion  before  us 
is  not  whether  the  saperlor  court  might 
have  recommitted  the  oase  to  the  referee  to 
assess  damages,  but  whether,  having  in  its 
discretion  ordered  an  assessment  by  master, 
tills  court  can  revise  that  discretion.  No 
questloD  of  waiver  or  estoppel  is  involved. 
WhOe  denying  that  there  Is  any  constitu- 
tional right  to  a  Jury  trial  In  equity,  and 
maintaining  in  full  vigor  the  discretion  ot 
the  chancellor  in  this  regard,  we  are  not  to 
be  imderstood  as  questioning  the  propriety 
of  issues  to  the  Jury  in  equity  whenever 
such  course  '  commends  itself  to  the  good 
sense  of  the  presiding  Justice,  nor  aa  dis- 
couraging such  issnes  In  cases  where  their 
propriety  has  already  been  recognized;  Oo 
the  contrary,  expressions  of  the  Supreme 
Court,  under  the  old  system,  as  to  the  prop- 
er course  in  particular  cases,  may  well  be 
accepted  by  the  Jnstices  of  the  superior 
court  for  guidance  In  the  exercise  of  their 
discretion.  Nor  are  we  to  be  understood  as 
abdicating  in  any  degree  the  authority  con> 
ferred  upon  the  Supreme  Court  by  section 
2,  e.  DOS',  Fob.  St  1891,  to  revise  the  order 


of  the  superior  court  sittliv  in  equity,  bat 
only  as  exercising  that  authority  in  accord- 
ance with  recognized  principles  In  eqiaity, 
and  as  the  practical  administration  of  Jus- 
tice seems  to  require.  Nor,  in  refusing  to 
interfere  with  the  general  order  of  the  sa- 
perlor court  for  a  master  to  assess  damages 
in  the  present  case,  do  we  understand  tliat 
the  assessment  la  necessarily  to  be  by  some 
other  person  than  the  referee  who  has  beard 
the  case  in  its  general  features.  On  tbe 
contrary,  if  otherwise  unobjectionable,  there 
would  seem  to  be  strong  reasons  why  tlie 
assessment  of  damages  should  be  sent  to 
him.  But  this  is  a  matter  within  the  sound 
discretion  of  the  superior  court. 

Y.  A  question  respecting  costs  is  also  rais- 
ed by  the  defendants'  exception.  "Costs 
shall  follow  the  event  of  every  action  or  pe- 
tition, tmleas  otherwise  directed  by  law  or 
by  the  court"  Pub.  St  1891,  c  229.  {  1. 
This  applies  to  a  suit  In  equity  the  same  aa 
to  an  action  'at  law.  Clement  v.  Wbeeler, 
25  N.  H.  861.  The  event  of  an  action  Is  tliat 
which '  happens  to  it  in  the  end— the  Judg- 
ment that  is  rendered  upon  the  issues  of 
fact  or  law  that  finally  disposes  of  tbe  ac- 
tion. Terms  are  sometimes  imposed  upon 
one  party  or  the  other  during  the  pendency 
of  the  action,  but  costs  are  not  imposed  un- 
til its  termination.  The  order  of  the  court 
in  this  suit  relates  to  costs,  and  not  to  terms 
pertaining  to  some  interlocutory  order.  It 
was  premature.  The  question  of  costs  sboqld 
be  delayed  until  the  end.  Equity  may  tben 
require  a  different  apportionment  of  tbe 
costs  than  It  would  now.  Upon  this  point 
tbe  court  are  unanimous. 

VI.  It  will  be  in  season  to  determine 
■whether  persons  not  already  plalntltTs  in 
this  suit,  who  daim  to  have  suffered  damage 
as  result  of  the  high  water  of  1897  (if  there 
are  any  such),  should  be  made  plalntiffa  by 
amendment  when  they  apply  for  leave.  In 
this  respect  the  court  are  also  agreed. 

The  court  being  equally  divided  upon  the 
exceptions 'to  the  refusal  to  dismiss  the  bill 
and  to  the  order  in  so  far  as  it  relates  to 
the  assessment  of  damages,  the  action  of  the 
superior  court  in  those  respects,  according 
to  the  well-recognlzed  rule  of  appellate  prac- 
tice. Stands  affirmed.  Northern  B.  R.  T. 
Railroad,  80  N.  H.  166.  176,  177;  State  t. 
Perkinp,  53  N.  H.  435,  437,  and  cases  cited; 
3  Pyc.  4,05,  ahd  cases  cited.  The  exception 
to  th?  order  so  far  as  It  relates  to  costs  and 
parties  is  sustained  by  unanimous  concur- 
rence. 

CHASE,  J.  (PARSONS,  O.  J.,  concurring). 

kitet  the  decision  In  this  case  at  the  Decem- 
ber term;  1900  (70  N.  H.  458,  50  Ati.  108,  59 
L.  R.  A.  55),  the  defendants  inoved  in  the  su- 
perior court  for  tbe  dismissal'  of  the  bill 
and  for  cdsts. '  TVti  plaintiffs  moved  that  Uie 
damages  be  assessed  by^  an  auditor,  commis- 
sion^, or  master,  or  by  the  cotirti  that  all 
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Itartles  claimliv  damages  have  leave  to  aih. 
pear  as  parties  plaintiff;  that  costs  to  that 
time  be  awarded  the  platntlfls;  and  that 
subsequent  costs  abide  the  result  of  the  ae^; 
tion.  The  coart  denied  the  defendants'  mo- 
tion, and  granted  the  plaintiffs',  subject  to 
exception.  While  the  court  are  agreed  that 
the  granting .  of  the  plaintiffs'  motion  as  t» 
costs  and  admitting  additional  parties  can- 
not be  sustained,  the  Justices  sitting  in  the 
cause  are  equally  divided  upon  the  ques- 
tion presented  by  the  defendants'  exception 
to  the  orders  denying  their  motion  to  dlsmtsw 
the  bill  and  granting  the  plaintiffs'  motion 
for  the  assessment  of  damages.  Under  th« 
practice  In  this  state  during  the  last  20  years 
It  Is  not  usual  to  take  time  to  consider  wheth- 
er the  remedy  applicable  to  the  facts  is  one 
which  can  or  cannot  be  awarded  in  the  par- 
ticular proceeding.  If,  upon  a  trial  at  law.  It 
Is  shown  that  the  plaintiff  is  entitled  to  equi- 
table relief  instead  of  the  relief  sought,  the. 
form  of  action  la  changed  by  amendment, 
and  appropriate  relief  is  decreed.  Wilcox 
v.  BuBlel,  70  N.  H.  626,  47  Atl.  703;  Tripp 
T.  Forsaltb  Macb.  Company,  60  N.  H.  233, 
45  Atl.  746;  Brooks  v.  Howison,  63  N.  H. 
382,  389;  Metcalf  v.  GUmore,  59  N.  H.  417, 
431,  47  Am.  Rep.  217.  Similarly,  If,  miscon- 
ceiving his  remedy,  the  plaintiff  seeks  it  In 
eqnlty,  Instead  of  at  law,  an  amendment 
changing  the  form  of  the  proceeding  removes 
the  difficulty.  Walker  v.  Walker,  63  N.  H. 
321,  326,  56  Am.  Rep.  514;  Gushing  t.  Mil- 
lesr,  62  M.  H.  517,  627.  It  has  been  repeated- 
ly said  that  time  spent  In  considering  wheth- 
er the  form  of  action  Is  appropriate  is  wasted. 
Fowler  V.  Owen,  68  N.  H.  270.  271,  89  Atl. 
329,  73  Am.  St  Bep.  588;  Gage  T.  Gage,  60 
N.  H.  282,  296,  29  Atl.  543,  28  L.  R.  A.  820; 
Peaslee  v.  Dudley,  63  N.  H.  220.  When  the 
objection  can  be  obviated  by  amendment,  It 
is  ordered  without  considering  Its  necessity. 
Peaslee  v.  Dudley,  supra;  Sleeper  v*  Kelley, 
«5  N.  H.  206,  18  Atl.  718;  Morse  v.  Glover. 
68  N.  H.  119,  120,  40  Atl.  396.  The  avoid, 
ance  of  the  objection  Is  regarded  as  a  suffi- 
cient reason  for  making  the  order.  Roulo  v. 
Valcour,  68  N.  H.  347;  Metcalf  v.  GUmore, 
supra,  '^hen  on  a  full  and  fair  trial  the 
merits  of  a  controversy  have  been  determin- 
ed, and  the  only  objection  is  to  the  form  of 
procedure,  the  prevailing  party  la  permitted 
to  flle  any  amendment  of  his  pleadings  that 
may  be  necessary  to  obviate  the  objection, 
and  thereupon  to  take  Judgment"  Carpen- 
ter, 0.  J.,  in  Johnson  t.  Association,  68  N. 
H.  437.  430,  36  AtL  13,  73  Am.  St  Rep.  610; 
Holman  v.  Manning.  66  N.  H.  228,  229,  19 
Atl.  1002;  Peaslee  v.  Dudley,  Gushing  t. 
Miller,  and  other  cases  above  cited.  These 
cases  are  only  a  few  of  the  cases  In  which 
the  rule  has  been  approved  and  applied. 
The  practice  has  been  followed  in  many  oth- 
er cases  which  did  not  reach  the  law  term. 
It  has  received  the  approval  of  the  bar,  and 
been  specially  authorized  by  the  Legislature, 


Laws  1879,  p.  332,  e.  7.  1 1;  Pub.  St  a  222, 
{  8.  In  this  case  the  facts  in  controversy 
have  been  fully  and  fairly  tried,  and  the 
law  respecting  the  rights  of  the  parties  has 
been  settled.  It  has  been  decided  that  the 
plaintiffs  are  not  entitled  to  equitable  re- 
lief, but  are  entitled  to  compensatory  dam- 
ages. Whether  the  damages  can  properly  be 
awarded  in  equity  is  of  no  importance,  be- 
cause, if  not  the  defect  can  be  obviated  by. 
Qling  counts  In  trespass.'  SuQh  amendment 
would  -render  the  defendants'  contention  that 
the  bill  should  be  dismissed  for  want  of  Ju- 
risdiction in  equity  to  proceed  farther  imma- 
terial, because,  assuming  their  contention  to 
be  sound,  the  action  would  proceed  at  law. 
The  plaintiffs  have  not  asked  for  such  ao 
amendment  and,  as  a  majority  of  the  court 
do  not  agree  that  It  should  be  ordered,  the 
questions  raised  respecting  the  assessment, 
of  damages  cannot  be  disposed  of  in  this 
way.  Although  the  law  cannot  be  settled, 
because  of  the  equal  division  of  the  court 
we  feel  called  upon  to  state  the  reasons  for 
our  position.  They  are  founded  in  part  up- 
on an  understanding  of  the  pleadings  and 
facts  of  the  case  and  the  decision  already 
rendered,  which  differs  materially  firom  that 
of  our  associates  as  disclosed  in  the  opinion 
prepared  by  Judge  RSMICK,  and  in  part 
upon  a  different  understanding  of  the  law 
applicable  to  the  facts. 

The  plaintiffs  are  the  state,  a  corporation 
which  navigated  the  lake  with  steamboats, 
and  six  owners  of  land  upon  the  shores  of 
tbe  lake.  They  allege  in  the  bill,  filed  March 
17,  1898,  that  the  lake  is  a  "large  natiual 
pond,"  in  which  the  public  have  the  rights  of 
fishing,  boating,  bathing,  Qtc.,  and  in  which 
the  plaintiffs,  as  owners  of  land  upon  Its 
flbores,  have  the  rights  of  littoral  proprietors; 
that  "for  several,  to  wit  five,  years  past" 
both  the  public  and  private  rights  have  been 
Infringed  by  the  defendants  by  wrongfully, 
unlawfully,  and  unreasonably  raising  the  wa- 
ter above  and  lowering  it  below  Its  natural 
level  by  means  of  the  dam  maintained  by  them 
at  the  outlet  of  the  lake;  that  the  defendants 
claim  the  right  to  raise  and  lower  the  lake  to 
suit  their  convenience;  that  they  Intend  and 
have  threatened  to  exercise  the  right  regard- 
less of  the  rights  of  the  public  and  the  plain- 
tiffs; and  that  such  course  will  cause  irrep- 
arable injury  to  the  plalntlffB.  The  prRy(>r 
Is  for  an  Injunction  to  restrain  the  defend- 
ants from  changing  the  natural  level  of  the 
lake  by  means  of  the  dam,  and  for  such 
other  relief  as  may  be  Just  According  to  the 
allegations  of  the  bill,  the  only  equitable  re- 
lief that  was  In  the  contemplation  of  the 
plaintiffs  was  that  specifically  Invoked— the 
restraint  o£,a  nuisance  the  continuance  of 
which  would  cause,  them  irreparable  injury. 
The  answer  sets  forth  the  defendants^  char- 
ter, and  alleges  that  they  have  the  rights  con- 
ferred by  it  and  that  they  buUt  the  dam 
and  lowered  the  channel  at  the  outlet  of  the 
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lake,  and  bare  maintained  tbe  same  in  tlie 
exercise  of  those  rights.  It  denies  that  they 
liave  Infringed  public  and  private  rights  by 
raising  and  lowering  the  water,  and  tliat 
they  intend  or  have  threatened  to  exercise 
their  rights  regardless  of  the  rights  of  the 
public  and  the  plaintiffs.  The  case  was  re- 
ferred to  a  referee,  without  objection  by  ei- 
ther party,  so  far  as  appears.  He  reported 
the  facts  found  by  him,  the  following  being 
those  material  to  the  present  inquiry:  A 
charter  was  granted  to  the  defendants  De- 
cember 7,  1820,  by  which  they  were  em- 
powered "to  sink  the  outlet  of  said  lake 
at  the  source  of  said  Sugar  river  to  the  depth 
of  ten  feet  below  the  low-water  mark  of 
said  lake,  and  to  erect  and  maintain  a  dam 
there  with  suitable  gates  and  flumes,  to  the 
height  of  said  low-water  mark,  for  the  bene- 
fit of  the  mills  and  mill  privIlegeB"  on  Sugar 
river,  provided  the  defendants  should  make 
or  tender  reasonable  compensation  to  those 
who  should  suffer  damage  by  the  erection  of 
the  dam.  The  defendants  organized  under 
the  charter  in  1821,  and  soon  built  a  dam  at 
the  outlet  of  the  lake  of  a  height  that  has 
never  been  changed.  Since  1851  the  dam  has 
consisted  of  upright  timbers  located  at  some 
distance  from  each  other,  having  grooves  on 
the  sides  into  which  plank  are  dropped.  The 
plank  are  reipovable  at  pleasure.  In  that 
year  the  defendants  sunk  the  channel  near 
the  dam  2%  feet  or  more,  but  never  to  the 
limit  snscifled  In  the  charter.  In  1880  or- 
1881— an  extremely  dry  year— and  perhaps 
in  other  years,  they  lowered  the  water  to 
such  an  extent  as  to  affect  the  enjoyment  of 
the  estates  of  littoral  proprietors  on  the 
lake,  and  to  rehder  navigation  inconvenient 
and  dangerous.  In  1845,  1851,  1859,  and 
perhaps  other  years,  they  put  additional 
plank  or  flashboards  on  the  dam,  and  flowed 
the  lauds  of  littoral  proprietors,  some  of 
whom  brought  suits.  The  defendants  settled 
the  suits,  not  merely  to  purchase  peace,  but 
bcfknowledging  their  liability.  In  the  set- 
tlement with  Pike  (a  predecessor  In  title  of 
one  of  the  plaintiffs),  made  in  1855,.  they 
*greed  not  to  raise  the  water  to  a  higher 
level  than  the  point  indicated  by  the  figures 
"10"  upon  the  gauge  at  the  dam,  and  since 
then  they  have  not  claimed  the  right  to  raise 
It  above  that  level.  So  far  as  stated  in  the 
report,  there  were  no  complaints  of  flowage 
between  1859  and  1897.  Prior  to  the  latter 
date  changes  were  made  in  the  by-laws  of 
'the  corporation  relating  to  the  control  of 
the  dam,  and  a  person  to  manage  It  was  sub- 
stituted for  one  previously  employed.  Dur- 
ing the  spring  and  summer  of  1897,  especial- 
ly in  May  and  June,  an  exceptionally  lai^e 
quantity  of  rain  fell,  and  the  waters  of  the 
lake  were  extremely  high,  and  their  level 
was  further  raised  by  putting  plank  upon 
the  dam.  It  did  not  appear  who  put  the 
plank  there,  but  the  defendants'  agent  knew 
«f  i^  "and  permitted  them  to  remain  until 


June  12tta,  thus  continuing  the  level  of  tbe 
water  at  an  unusual  height  for  an  unrea- 
sonable length  of  time."  His  management 
of  tbe  dam  was  not  reasonable  and  proper. 
On  tliat  day  the  defendants,  upon  complaint 
of  parties  whose  rights  were  affected  by  ttae 
flowage,  ordered  their  agent  to  lower  tlie 
water.  The  plaintiffs,  or  some  of  them.  Buf- 
fered damage  at  this  time. 

In  the  former  opinion  the  court,  after  de- 
ciding that  the  defendants'  charter  Is  valid. 
Say  "that  the  mere  lowering  of  tbe  lake  by 
the  defendants  to  the  charter  point  can  af- 
ford the  state  and  the  public  no  weU-fonnded 
ground  of  comidaint,  If  done  in  a  reasonable 
manner;  and,  a  fortiori,  much  less  can  tbe 
lowering  of  It  only  about  two  and  one-half 
feet,  which  Is  the  extent  of  the  defendants' 
acts  In  that  regard,  so  far  as  appears.  And 
certainly  the  littoral  proprietors,  as  such,  can 
have  no  better  ground  of  complaiut,  because, 
as  is  well  understood,  in  public  waters  there 
is  no  private  ownership  In  the  soil  below 
ordinary  high-water  mark.'  The  primaxy 
ground  of  their  grievance,  and  the  one  from 
which  all  the  others  follow.  Is  the  uncover^ 
Ing  Of  a  portion  of  tbe  land  underlying  tbe 
water  between  the  high  and  low  water  mark. 
•  •  •  If  this  affords  some  Inconvenience 
to  the  plaintiffs  in  reaching  the  water,  or 
lessens  the  enjoyment  of  residences  upon  or 
near  the  lake  shores,  there  is  no  legal  ground 
of  complaint;  It  is  purely  damnum  absque 
injuria."  State  v.  Sunapee  Dam  Co.,  70  N. 
H.  458,  460,  461,  50  Atl.  108,  109,  59  Lu  R. 
A.  55.  After  referring  to  the  requirement 
that  the  defendants  shall  exercise  their  rlgbt 
to  lower  the  lake  in  a  reasonable  manner, 
in  view  of  the  rights  of  others  having  inter- 
ests in  the  waters  and  shores  of  the  lake, 
and  reviewing  the  defendants'  acts  in  this 
respect,  the  court  say:  "We  are  of  opinion 
that  no  case  is  established  by  the  reported 
facts  which  entitles  the  plaintiffs,  or  any  of 
them,  to  equitable  relief."  In  other  words, 
the  plaintiffs  failed  to  sustain  the  allegations 
of  their  bill  In  respect  to  the  lowering  of 
the  water.  So  far,  at  least,  as  this  matter 
Is  concerned,  the  defendants  are  entitled  to 
an  order  dismissing  the  bill.  In  fact,  the 
plaintiffs  are  not  entitled  to  any  remedy, 
legal  or  equitable,  on  this  account 

It  is  further  said  in  the  former  opinion 
that  tbe  charter  Umits  the  height  of  tbe  dam 
to  low-water  mark,  and  that  the  defendants 
originally  built'  it  to  high- water  mark,  or 
two  feet  higher  than  the  charter  authorized. 
But  by  the  Pike  agreement,  made  in  1855, 
the  defendants  limited  the  height  to  which 
they  might  raise  the  water  to  the  point  In- 
dicated by  tbe  figures  "10"  upon  the  gauge 
at  the  dam,  which  is  understood  to  be  in  the 
line  of  tbe  natural  high-water  mark  of  the 
lake.  Since  that  date  they  have  not  claimed 
the  right  to  raise  it  higher,  and  the  dam  is  co 
constructed  that  It  can  be  readily  adjusted 
to  tbe  capacity  required  tor  ralalng  the  watec 
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to  this  height  It  1>  not  a  permanent  fitmc- 
ture  of  a  given  height,  bnt  a  gtructnre  whose 
height  1b  variable  according  to  the  namber 
of  plank  In  nae  for  the  time  being.  The 
court  say  that,  upon  the  reasonable  con- 
struction of  the  Pike  agreement,  "no  viola- 
tion of  It  by  the  defendants  appears  until 
IS&T."  After  rehearsing  the  findings  of  the 
referee  In  relation  to  the  flotrage  of  May 
and  June,  1897,  the  court  state  their  con- 
clusion as  follows:  "While  the  foregoing 
findings  leave  no  room  for  doubt  that  the 
right  to  an  assessment  of  compensatory  dam- 
ages In  favor  of  those  of  the  plalntlfTs  who 
may  be  legally  entitled  thereto  is  established 
In  the  particular  Instance  referred  to,  yet, 
in  view  of  the  circumstances  attending  It,  as 
detailed  by  the  referee,  the  Improbability 
of  Its  repetition,  and  the  unquestioned  abil- 
ity of  the  defendants  'to  respond  In  dam- 
ages, we  do  not  think  a  case  is  made  which 
at  this  time  calls  for  the  restraining  power 
of  equity  by  way  of  injunction."  It  could 
not  be  Justly  held  that  the  dam,  constructed 
as  It  was,  and  used  as  It  had  been  for  more 
than  40  years,  without  a  claim  of  right  to 
use  it  otherwise,  was  a  nuisance.  Towil  v. 
Faulkner,  56  N.  H.  255.  The  plaintiffs  hav- 
ing failed  to  prove  the  existence  of  a'  nui- 
sance that  flowed  their  lands  or  Infringed 
their  rights  to  their  Irreparable  Injury,  the 
Injunction  they  prayed  for  was  denied.  This 
disposed  of  the  entire  case  made  by  the  bill 
and  answer,  and  the  facts  found  thereunder. 
Ordinarily,  under  such  circumstances  the  bill 
wotdd  be  dismissed.  But  In  this  case  the 
referee  found  facts  which  entitled  the  plain- 
tiffs, or  some  of  them,  to  "an  assessment  of 
compensatory  damages,"  arising  from  the 
defendants'  negligence  In  the  management 
of  the  dam  In  May  and  June,  1897.  Al- 
though this  was  a  matter  for  the  determina- 
tion of  a  court  of  law.  Instead  of  a  court  of 
equity,  the  referee  could  assess  the  damages 
with  less  delay  and  expense  to  the  parties 
and  less  expense  to  the  public  than  any 
other  tribunal.  If  he  was  not  selected  by 
the  parties  and  appointed  In  accordance  with 
tbeir  agreement,  none  of  them  objected  to 
him  or  his  appointment,  so  far  as  appears. 
If  they  could  have  objected,  they  waived 
tbelr  right  to  do  so  by  going  on  with  the 
bearing  before  him  without  objection.  His 
report  shows  that  he  understood  the  ques- 
tion of  damages  was  Included  In  the  refer- 
ence. He  says:  "The  question  of  damages, 
if  any,  to  which  the  plaintiffs,  or  either  of 
them,  are  entitled,  has  not  been  determined 
by  the  referee;  that  question  having  been 
deferred  until  the  measiure  of  the  plaintiffs' 
rights  and  the  defendants'  duties  and  obli- 
gations to  them,  upon  the  foregoing  facts, 
is  determined  by  the  court."  The  plaintiffs 
also  so  understood  It  They  say  in  their 
brief  "that  the  plaintiffs  at  the  trial  raised 
the  ijuestion  of  damages,  and  the  grounds 
tipon  which  the  referee  refused  to  consider 


It  are  cl^rly  stated  In  the  report,"  refer- 
ring to  the  portion  of  the  report  above 
quoted.  They  have  no  Just  ground  to  com- 
plain of  a  denial  of  their  motion  to  have 
the  damages  assessed  by  an  auditor,  com- 
missioner, or  master,  provided  the  matter 
is  recommitted  to  the  referee.  There  is  evi- 
dence tending  strongly  to  show  that  the  de- 
fendants have  so  far  committed  themselves 
to  the  reference  that  they  have  waived  their 
right  to  a  trial  by  Jury,  If  they  would  oth- 
erwise be  entitled  to  the  right  Presumably, 
it  was  In  view  of  these  facta  that  the  court 
discharged  the  case  before  It,  instead  of  dis- 
missing the  bllL 

But  suppose  the  conduct  of  the  parties  was 
not  such  as  to  require  the  recommittal  of  the 
question  of  damages  to  the  referee,  or  sup- 
pose the  presiding  Jnstlce  could  properly 
deny  a  recommittal,  the  question  arises 
whether  be,  as  a  court  of  eqiilty  In  the  ez- 
erdse  of  bis  discretion,  had  authority  to  try 
the  question  himself,  or  to  commit  it  to  a 
master  or  a  Jury  for  trial,  in  view  of  the 
fact  that  equitable  relief  was  denied.  This 
question  is  of  grave  Importance,  Inasmuch 
as  an  erroneous  decision  may  deprive  the 
parties  of  the  right  of  trial  by  Jury  guaran- 
tied to  them  by  the  Constitution.  Whether, 
before  our  Constitution  went  Into  effect, 
there  were.  In  equity,  any  "controversies 
concerning  property"  which  were  usually 
trled  by  Jury,  and  which  fall  within  the 
gnaran^  of  the  bill  of  rights.  Is  a  question 
that  need  not  now  be  considered.  Undoubt- 
edly, the  chancellor  had  authority  to  try 
most  questions  arising  In  equity  suits  him- 
self, or  by  a  m&ster  or  a  Jury,  according  to 
his  discretion;  and  parties  now  have  no  con- 
stitutional right  to  a  trial  of'  them  by  a 
Jury.  But  in  this  state,  at  least,  the  chan- 
cellor's discretion  is  liberally  exercised  in 
favor  ef  submitting  such  questions  to  a 
Jury.  Tasker  v.  Lord,  64  N.  H.  279,  8  Atl. 
823;  State  v.  Currier,  66  N.  H.  622,  19  Atl. 
1000,  where  the  case  Is  more  fully  reported 
than  In  the  state  report;  State  v.  Saunders, 
66  N.  H.  39,  25  Atl.  588,  18  U  R.  A  646. 
As  was  said  In  the  latter  case,  "in  our  pres- 
ent practice  there  la  a  Jury  trial  In  many 
cases  in  which  It  Is  not  a  constitutional 
right"  If  the  court  had  Jurisdiction  to  as- 
sess the  damages  In  this  case  according  to 
his  discretion.  It  would  be  In  accordance  with 
our  practice  to  do  It  by  a  Jury,  and  there  Is 
authority  for  sustaining  the  defendants'  ex- 
ception on  this  ground.  Clongh  v.  Fellows, 
63  N.  H.  183;  Pearson  t.  Ralltoad,  63  N.  H. 
634,  4  Ati.  388. 

But  we  are  unable  to  agree  that  the  conrt, 
sitting  as  a  court  of  equity,  has  Jurisdiction 
to  assess  these  damages,  or  that  they  can 
be  properly  assessed  in  this  suit  except  by  a 
recommittal  of  the  question  to  the  referee, 
as  above  suggested.  As  a  general  rule,  a 
court  of  equity  does  not  have  Jurisdiction 
to  assess  damages  for  the  breach  of  a  contract 
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or  tor  a  tort,  In  tbe  absence  of  some. equita- 
ble ground  tor  such  relief.  Bally  t.  Taylor, 
1  a.  &  M.  73;  1  Pom.  £q.  Jur.  1 112;  2  Sto. 
Eg.  Jur.  {  799.  If  the  court  has  Jurisdiction 
of  tbe  subject-matter,  and  decrees  equita- 
ble relief,  it  may  consider  and  adjust  tbe 
plalntifTs  damages  for  past  injuries  as  an 
incident  to  the  relief  afforded.  Coe  t.  Win- 
uepislogee  Lake  Cotton  &  Woolen  Mfg.  Com- 
pany, 37  M.  H.  254,  266;  Bassett  t.  Oom- 
pany,  43  N.  H.  249;  Dennett  t.  Dennett, 
Id.  499,  503;  Eastman  v.  Bank,  5S  N.  H. 
421;  Milan  Steam  MiUs  t.  Hickey,  59  N.  H. 
241;  Gale  v.  Sulloway,  62  N,  H.  57,  60.  In 
the  Bassett  Case,  Bell,  C.  J.,  after  stating  the 
general  principles  on  tbe  subject,  says:  "It 
results  from  these  principles  that  any  de- 
fense wMch  goes  to  the  whole  ground  of  the 
relief  by  injunction  is  fatal  to  tbe  bill,  and, 
such  defense  being  sustained,  tbe  court  will 
not  retain  tbe  bill  for  any  purpose  of  settling 
the  damages."  See,  also,  Baily  r.  Taylor, 
supra,  a  case  directly  in  point;  Parrott  v. 
Palmer,  8  Myl.  &  K.  632;  McCone  ▼.  Courser, 
64  N.  H.  606,  15  AtL  129. 

Courts  of  equity  also  assess  and  award 
compensation  In  some  cases  in  which  such 
action  is  not  Incidental  to  the  relief  afford- 
ed. In  bills  for  the  specific  performance  of 
contracts.  If  It  appears  that  the  defendant 
has  disabled  himself  from  performing  the 
contract  during  the  pendency  of  the  suit,  the 
court,  although  it  cannot  decree  specific  per- 
formance, will  afford  alternative  relief  by 
compelling  tbe  defendant  to  make  compen- 
sation for  bis  breach  of  the  contract,  and 
will  retain  the  bill  for  the  purpose  of  having 
the  amount  of  such  compensation  ascertain- 
ed. Denton  T.  Stewart,  1  Cox,  Oh.  258; 
Greenaway  t.  Adams,  12  Ves.  Jr.  895;  Gwll- 
Um  T.  Stone,  14  Ves.  Jr.  128;  Todd  ▼.  Gee, 
17  Ves.  Jr.  273;  Blore  y.  Sutton,  8  Mer.  237, 
248;  Moras  ▼.  Blmendorf,  11  Paige,  277, 
288;  Woodcock  v.  Benn^t,  1  Cow.  711,  755, 
13  Am.  Dec.  568;  County  y.  Kimbali  102 
U.  S.  691,  26  L.  Ed.  238.  The  same  course 
is  pursued  when  the  defendant's  disability 
occurs  before  tbe  suit  is  brought,  provided 
.the  plaintiff  bad  no  knowledge  of  the  fact 
when  be  began  the  suit,  but  supposed  in 
good  faith  that  he  was  entitled  to  specific 
performance,  Hatch  t.  Cobb,  4  Johns,  Ch. 
559;  Kempshall  v.  Stone,  5  Johns.  Cb.  193; 
Morss  V.  Klmendorf,  supra;  Milkman, v.  Ord- 
way,  106  Mass.  232;  Chartier  v.  Marshall, 
51  M.  H.  400;  Id.,  56  N.  H.  478.  It  has  fur- 
thermore been  held  that,  where  a  vendor  has 
contracted  to  convey  a  tract  of  land,  and  the 
title  to  a  part  of  it  fails,  the  vendee  may 
have  q;)eciflc  p^formance  of,  the  contract  as 
to  the  residue  of  the  land,,  and  compensa- 
tion and  damages  for  failure  to  convey  the 
part  of  which  the  defendant  has  no  title. 
Morss  ▼.  Elmsndorf,  supra;  Cleaton  v.  Gow- 
er.  Pinch,  164;  Pratt  v.  Law,  9  Cranch,  456, 
8  L.  Ed.  791.'  In  all  these  cases  the  plaintiff 
would  hav^  a  decree  tor  specific  performance 


were  it  not  for  the  fact  that  perfomuinca 
Is  rendered  Impossible  by  the  acts  of  the 
defendant  or  some  other  fact.  As  perform- 
ance is  impossible,  damages  are  awarded  in 
place  of  It  as  alternative  relief.  The  doc- 
trine of  these  cases  was  doubted  at  first 
In  Greenaway  t.  Adams,  supra,  tbe  court 
appears  to  have  reluctantly  followed  the  de- 
cision' In  Denton  t,  Stewart,  supra.  Th« 
ilaster  of  tbe  Bolls,  Sir  William  Grant, 
says:  "If  tbe  court  does  not  tliink  St  to 
decree  a  specific  performance,  or  finds  that 
the  contract  cannot  be  specifically  perform- 
ed, either  way  I  should  have  thought  tbere 
was  equally  an  end  of  its  Jurisdiction;  for 
In  tbe  one  case  the  court  does  not  see  rea- 
son to  exercise  tbe  Jurisdiction;  In  tbe  oth- 
er, the  court  finds  no  room  for  the  exercise 
of  it.  It  seems  that  the  consequence  ought 
to  be  that  the  party  must  seek  his  remedy 
at  law."  Denton  v.  Stewart  is  also  ques- 
tioned, but  followed.  In  Gwillim  t.  Stone. 
supra,  and  in  Todd  v.  Gee,  supra.  In  the 
latter  case.  Lord  Chancellor  Eldon  says: 
"My  opinion  upon  the  question,  which  de- 
pends on  the  three  cases  cited  [the  tbree 
last  mentioned],  is  confirmed  by  reflection; 
that,  except  in  very  special  cases,  it  Is  not 
the  course  of  proceeding  In  equity  to  file 
a  bin  for  specific  performance  of  an  agree- 
ment, praying  In  the  alternative,  If  it  can- 
not be  performed,  an  Issue  or  an  inqalry 
before  tbe  master,  with  a  view  to  damages. 
The  plaintiff  must  take  that  remedy.  If  he 
chooses  It  at  law.  Generally  (I  do  not  say 
universally)  he  cannot  have  It  In  equity. 
•  •  •  In  Denton  v.  Stewart  the  defend- 
ant had  It  In  his  power  to  perform  the  agree- 
ment, and  put  It  out  of  bis  power  pending 
tbe  suit  Tbe  case.  If  It  is  not  supported 
upon  that  distinction,  Is  not  according  to 
tbe  principles  of  tbe  court"  The  doctrine, 
however,  has  become  more  or  less  fimoly 
established  In  the  practice  of  courts  of  eq- 
xdty— Qrmly  and  generally  so  far  as  It  re- 
lates to  cases  where  the  defendant  volnn- 
tartly  disables  himself  from  performing  tlie 
contract  during  the  pendency  of  the  suit 

The  cases  cited  in  Judge  REMICK's  opin- 
ion were  decided  either  upon  an  application 
pf  the  above-mentioned  principle,  or  upon  a 
consideration  of  some  supposed  special  equity 
Involved  in  the  case.  Of  the  latter  class  Is 
Phillips  V.  Thompson,  1  Johns.  Ch.  131,  in 
which  an  Issue  of  quantum  damnlficatas  was 
awarded,  "as  the  plaintiff  had  sustained  an 
injury  for  which  he  ought  to  be  compensated, 
and  for  which  he  had  no  remedy,  or,  at  beat, 
a  doubtful  and  inadequate  one,  at  law." 
Similar  reasons  were  given  for  tbe  decisions 
in  Parkhurst  v.  Van  Cortlandt,  1  Johns.  Ch. 
273,  Aday  v.  Echols,  18  Ala.  353,  357,  52  Am. 
Dec.  225,  and  Jackson  y.  Stevenson,  156 
Mass.  496,  31  N.  E.  691,  32  Am.  8t  Rep.  476. 
In  London  y.  Nash,  S  Atk.  512,  tbe  plalntltC 
by  laches,  bad  suffered  the  defendant  to 
place  bimseU  in  a  position.  In.  wblch  he  would 
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he  subjected  to  great  loss  and  bardalilp  If 
specific  performa&ee  were  enforced.  See^  al- 
so, Brande  t.  Grace,  154  Mass.  210,  HI  N. 
B.  633.  If  the  tDTOi  «f  tbe  bill  i»  sneb  tbat 
a  demnrrer  to  it  would  be  sustained  on  /the 
ground  tbat  the  plaintiff  has  an  adequate 
remedy  at  law,  and  the  defendant  yields  to 
the  jurisdiction  without  objection,  he  will 
be  bound  to  submit  to  the>  Jurisdiction 
throughout,  and  to  hare  damages  awarded 
against  him  as  if  incident  to  other  equitable 
relief.  Creely  t.  Bay  Stato  Brick  Ciompany, 
103  Mass.  614:  Woodbury  v.  Marblehead 
Water  Company,  145  Mass.  600,  16  N.  B. 
282.  "Whore  the  bill  alleges  proper  matter 
for  the  Jurisdiction  of  a  court  of  equity  (so 
that  a  donurrer  will  not  He),  if  It  appears  on 
the  hearing  that  the  allegations  are  false, 
and  tbat  such  matter  does  not  in  fact  exist, 
the  result  must  be  the  same  as  If  it  tiad  not 
been  alleged,  and  the  bill  should  be  dis- 
missed for  want  of  Jutisdiction."  Jones  ▼. 
Bradshaw,  16  Orat  355.  Steams  t.  Beck- 
ham, SI  Grat  878,  la  not  inconsistent  with 
this  case,  or  the  views  opressed  in  this 
opinion.  See,  particularly,  page  420  of  the 
report  The  New  Tork  authorities  cited  1)7 
Judge  RBMICK  have  no  weight  here.  "As 
the  courts  of  the  [tbat]  state  are  now  con- 
Btitnted,  they  apply  legal  and  equitable  rules 
and  maxims  indiscriminately  in  every  case." 
New  York,  etc.,  Ins.-  Go.  v.  National  Protec- 
tion Ins.  Ck>mpany,  14  N.  T.  86,  00;  Despard 
V.  Walbrldge,  16  N.  Y.  374;  Phillips  ▼.  Goiv 
ham,  17  N.  T.  270;  New  York  Ice  Co.  v. 
Northwestern  Ins.  Company*.  23  N.  T.  357. 
Story's  statement  of  the.  result  of  the  au- 
thorities upon  this  point  requires  no  modi- 
fication when  the  cases  cited  by  Judge 
BEMIOK  are  taken  into  consideration.  In 
fact,  the  statement  is  strengthened  thereby. 
Story  says:  "In  the  present  state  of  the  au- 
thi^tieB.  InTolving,  as  they  certainly  .  do^ 
some  conflict  of  opinion,  it  is  not  possible  to 
affirm  more  than  that  the  Jurisdictlou  for 
compensation  or  dapiiages  does  not  prdlnarlly 
attach  in  equity,  except  as  ancillary  to  a 
speciflc  performance  or  to  some  other  relief. 
If  it  does  attach  in  any  other  ca^eia,  it  must 
be  under  very  special  circumstances  and 
upon  peculiar  equities;  as,  for  instance,  in 
cases  of  fraud,  or  In  cases  where  the  party 
has  disabled  himself  by  matters  ex.  post  facto 
from  a  specific  performance,  or  in  cases 
where  there  Is  no  adequate  remedy  at  law.!* 
2  Sto.  Bq.  Jur.  {  799.  "Compensation  or 
damages  (it  should  seem),  ought,  therefore, 
ordinarily  to  be  decreed  In  equity  only  as  in- 
cidental to  other  relief  sought  by  the  bill  and 
granted  by  the  court,  or  where  there  is  no 
adequate  remedy  at  law,  or  where  some  par- 
ticular equity  intervenes."  Id.  {  704;  Gtould, 
Wat  U  223,  561;  Coe  v.  Wlnneplsiogee  Lake 
Cotton  &  Woolen  Mfg.  Company,  87  N,  H. 
254,  266.  Carpenter  v.  Fisher,  68  N.  H.  486, 
88  Atl.  211,  78  Am.  St  B«v.  616*  Is  also  cited 
.     6eA.-Q8 


In  Judge  IIEMIOE'S  •pinion  to  .sustein  the 
yjews  there  expiessed.  It  was.  held  in  that 
.case  that  the  questien  of  the  amount  of  dam- 
ages caused  to  a  prevailing  defendant  by  a 
prellminaiy  injunction  issued  against  him 
In  the  suit  was  incidental  to  the  principal  is- 
sues, And  might  be  determined  in  the  suit 
upon  equitable  principles.  Such  damages  are 
an  incident  of  the  suit^-arise  from. its  prose- 
cution—and the  court  has  authorily  to  meas- 
ure them,  and  leave  the  parties  as  it  found 
them,,  although  they  grant  no  rellet  It  does 
iM>t  fall  within  the  general  rule,  but  is.  an 
exceptional  case,  the  "special  circumstances" 
and  "peculiar  equities"  of  which  Justify  a 
departure  from  general  principles. 

There  Is.  a  New  Hampshire  case  that 
singularly  resembles  the  present  case.  C!oe 
V.  Wlnn^isiogee  Lake  Cotton  &  Woolen  Mfg. 
Company,  87  N.  H.  254.  The  plaintiff  owned 
lands  upon  the  shores  and  islands  of  Squam 
Lake.  The  defendants  built  a  dam  across 
the  outlet  of  the  lake,  and  lowered  ite  clian- 
nel.  By  these  means  they  raised  and  low- 
ered the  water  of  the  JaJce,  causing  the 
plaintiff,  as  he  alleged.  Irreparable  injury, 
and  threatened  to  continue  the  wrongful  acts. 
The  prayer  of  the  bill  was  for  an  injunction 
to  restrain  the  defendante  from  drawing  off 
the  water  to  a  greater  extent  than  It  natural- 
ly flowed,  and  from  throwing  back  the  w&ta 
by  means  of  the  dam.  The  defendants'  de- 
murrer to  the  bill  was  sustained,  and  the  bill 
was  dismissed  with  coste.  The  court  say: 
"Upon  looking  to  tbe  facts  alleged,  they  pre- 
sent nothing  of  a  peculiar  or  extraordinary 
character,  either  In  a  subject-matter  or  na- 
ture of  the  injury  threatened.  The  destruc- 
tion of  the  plaintiff's  grass  and  timber,  the 
deterioration  of  his  land,  the  throwing  It 
open  to  cattle,  thus  -rendering  additional 
fences  necessary,  and  the  obstruction  to  the 
passage  of  logs  [fegr  the  dam],  assuming  that 
all  these,  are  tbe  necessary  consequences  of. 
the  proceedings  of  tbe  defendante,  al^  the 
usual  consequences  of  direct  trespass  to  land 
or  of  torte,  for  wh],cb  consequential  dam- 
ages may  be  recovered,  and  for  which  ade- 
quate compensation  may  be  given  at  law." 
In  speaking  of  damages  occasioned  by  nui- 
sances  of  this  kind,  they  say  (page  266,  87 
N.  H.):  "For.this  the  remedy  at  law  is  In 
all  respects  as  full  and  jcontplete,  and  as- effi- 
cacious and  prompt  as  In  equity.  Indeed, 
as  to  past  damages  thus  susteined,  equity 
affords  no'  remedy  when  .they  are  disconnect- 
ed from  all  other  grounds  for  ite  Interposi- 
tion." 

Assuming  that  tbe  only  ground  of  equity 
Jurisdiction  in  the  present  case  is  the  abate- 
ment of  a  nuisance  that  threatens  irrepar- 
able Injury  to  the  plaintiffa,  the  examina- 
tion of  the  authorities  and  reflection  upon 
the  question  that  we. have  been  able  to  make 
lead  us  to  the  conclusion  that  the  superior 
^urt  sitting  a*  a  court,  of  equity,  had  a* 
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anthority-  to  amess  the  plaintiffs'  damages 
tor  the  torts  committed  in  May  and  June, 
1887,  it  having  been  determined  that  the 
plaintiffs  frere  not  entitled  to  an  injunction. 
It  miwt,  we  think,  be  admitted  by  everybody 
that  a  court  of  law  famishes  an  adequate 
and  complete  remedy  for  such  torts.  The 
plaintiffs  attempted  to  show  that  the  defend- 
ants' acts  and  threats  constituted  a  nuisance, 
and  would  cause  irreparable  injury,  and  so 
afforded  ground  for  equitable  Jurisdiction 
and  relief.  They  failed  in  the  attempt,  and 
the  ground  for  equitable  relief  has  gone  oat 
from  under  them.  They  have  shown  that 
they  are  entitled  to  relief  in  a  court  of  law. 
A  court  of  equity  cannot  afford  them  tills 
relief,  any  more  than  a  court  of  law  could 
afford  them  eqaitable  relief  if  it  turned  out 
upon  the  trial  of  the  case  in  such  court  that 
they  were  entitled  to  that  relief.  Instead 
of  the  relief  they  sought  In  the  action  at  law. 
The  distinction  in  the  Jurisdictions  of  the  two 
courts  continues  so  far  as  these  matters  are 
concerned,  and  is  very  important.  A  loose 
practice  In  the  observance  of  it  will  serious- 
ly endanger  the  constitutional  right  which 
parties  have  to  a  trial  by  Jury  when  their 
property  rights  are  In  controversy.  The 
cases  in  this  state  show  that  the  courts  have 
been  very  particular  not  to  encroach  upon 
this  right.  When  there  is  a  doubt  whether 
a  party  is  entitled  to  the  right  or  not,  the 
provision  of  the  Gonstitntion  Is  given  the 
benefit  of  the  doubt 

There  is  nothing  that  brings  the  case  with- 
in an  exception  to  the  general  rule.  The 
specific  relief  sought  has  not  been  rendered 
impossible  by  any  acts  of  the  defendants,  ei- 
ther before  or  since  the  commencement  of 
the  suit,  except  so  far  as  the  Inherent  nature 
of  the  defendants'  acts  themselves  rendered 
such  relief  impossible  under  the  rules  of 
law.  The  acts  of  May  and  June,  1897,  were 
not  the  result  of  fraud,  but  of  negligence. 
They  were  ordinary  torts.  We  discover  no 
special  circumstances  or  peculiar  equities 
calling  for  an  assessment  of  the  damages. 
The  plaintiffs  are  not  entitled  to  an  assess- 
ment as  ancillary  to  other  equitable  relief, 
for  no  such  relief  is  afforded;  nor  are  they 
entitled  to  it  as  taking  the  place  of  or  "al- 
ternative to"  other  equitable  relief,  for  it 
does  not  take  the  place  of  this  relief,  but,  if 
granted,  will  simply  afford  the  relief  of  an 
action  at  law. 

The  opinion  also  places  the  Jurisdiction 
upon  another  and  independent  ground  of 
equitable  Jurisdiction— that  of  determining 
the  extent  of  the  respective  rights  of  par- 
ties In  water  and  water  privileges,  and  the 
proper  mode  of  exercising  and  enjoying 
them.  Tt  is  a  sufficient  answer  to  this  posi- 
tion that  the  bill  sets  forth'  no  such  case  and 
asks  for  no  such  relief.  It  is  true  that  the 
defendants'  charter  has  been  construed,  bnt 
that  was  merely  an  Incident  of  the  proceed- 
ing.   If  the  action  at  law  brought  by  Quack- 


enbos  against  the  defendants  were  tried.  It 
would  no  doubt  be  necessary  to  construe  the 
defendants'  charter  upon  the  trial.  The  con- 
struction of  the  charter  Is  a  pure  question  of 
law,  and  In  no  sense  an  equitable  questloa 
When  the  case  was  formerly  before  the 
court,  no  attempt  was  made  to  8i)eclficall7 
prescribe  how  the  respective  parties  should 
exercise  and  enjoy  their  rights.  No  one  has 
asked  for  a  decree  of  that  kind.  It  would 
be  very  difficult,  if  not  impossible,  to  set 
forth  In  a  decree  the  particular  manner  in 
which  the  dam  shall  be  managed  nnder  all 
the  varying  conditions  affecting  the  control 
of  the  level  of  the  water,  so  as  to  afford  the 
defendants  a  reasonable  exercise  of  their 
rights,  and  not  trespass  upon  the  rights 
of  the  plaintiffs.  The  boundary  between  the 
rights  of  the  parties  is  reasonableness  in 
view  of  all  the  circumstances.  The  circum- 
stances are  so  variable  and  uncertain  that  it 
would  seem  to  be  Impracticable  to  define  or 
set  up  a  more  definite  boundary  in  advance. 
The  case  differs  from  cases  in  which  the 
rights  of  mill  owners  upon  a  dam  may  he 
measured  out  to  them  by  limiting  the  size 
of  the  orifices  in  the  dam  through  which 
they  shall  take  their  water,  or  limiting  the 
number  of  cubic  feet  per  second  that  they 
shall  draw  from  a  pond.  It  differs  from 
Oonu.  River  Lumber  Cb.  ▼.  Olcott  Falls 
Company,  65  N.  H.  290,-21  Aa  1000,  In  which 
It  was  suggested  that  the  form,  dimensions, 
and  place  of  a  sluice,  In  which  the  public 
6hould  exercise  their  right  of  mnnlng  logs 
over  a  dam  across  a  river  that  was  a  pub- 
lic way,  might  be  prescribed  by  a  decree 
In  equity.  This  seems  a  much  less  difficult 
problem  than  it  would  be  to  set  forth  the 
steps  that  shall  be  taken  under  all  the  vary- 
ing conditions  of  water  to  Insure  to  all  the 
parties  in  Interest  their  several  rights.  In 
Bnmham  y.  Kempton,  44  M.  H.  78,  100,  It  is 
said:  "A  court  of  equity  will  not  assume 
Jurisdiction  of  a  case  under  any  pretense 
of  adjusting  rights  in  common  to  water 
power,  when  it  is  perfectly  apparent  that 
all  that  is  sought  or  needed  by  the  parties, 
or  either  of  them,  is  the  settling  and  estab- 
lishing of  a  disputed  right,  which  depends 
entirely  upon  the  application  of  legal  prin- 
ciples, and  where,  from  the  character  of  the 
right  in  question,  and  the  evidence  upon 
which  it  must  be  established,  it  Is  evident- 
ly a  case  peculiarly  appropriate  for  the  con- 
sideration of  a  Jury  and  for  a  decision  In  a 
court  of  law."  It  appears  from  the  decision 
already  rendered  In  this  suit  that  all  the 
parties  needed  was  a  decision  as  to  the  va- 
lidity and  interpretation  of  the  defendants' 
charter. 

Nor  Is  the  equitable  Jurisdiction  Invoked 
In  the  case  that  of  preventing  a  multiplicity 
of  suits.  It  Is  true  that  several  parties  having 
a  community  of  interests  Join  in  tlie  suit,  but 
they  do  not  seek  relief  on  that  ground.  They 
say  that  each  of  them  suffers  irreparable  in- 
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Jary  from  the  maintenance  of  a  nniaance. ' 
and  they  pray  for  an  Injunction  to  abate  the 
nnlAtnce.  They  do  not  seek  to  recover  the 
damages  they  hare  severally  suffered  by  the 
defendants'  wrongful  acts,  on  the  ground 
that  equity  has  Jurisdiction  to  assess  and 
award  the  damages  to  prevent  a  muItlpUcltr 
of  suits  at  law.-  If  equity  has  Jurisdiction 
on  this  score,  it  does 'not  need  other  grounds 
to  support  the  Jurisdiction.  If  this  were 
sufficient  ground,  a  bill  could  be  maintained 
by  the  plaintiffs  if  their  sole  object  was  to 
obtain  compensation  for  the  Injuries  ddne 
to  them  by  the  high  water  of  May  and 
June,  1897.  If  the  principle  applies  to  this 
case,  we  do  not  see  why  it  would  not  apply 
to  any  case  in  which  a  number  of  independ- 
ent persons  are  injured  by  the  same  wrong- 
ful act  or  negligence;  as,  for  example,  a  case 
where  a  number  of  persons  are  Injured  In 
a  railroad  accident,  or  by  a  fire  set  by 
sparks  from  a  locomotive.  See  Trlbette  v. 
Railroad,  70  Miss.  182,  12  South.  32,  19  L.  R. 
A.  060.  35  Am.  St.  Rep.  642.  Such  a  doc- 
trine would  take  away  the  right  of  trial 
by  Jury  In  numerous  cases  In  which  it  has 
heretofore  been  regarded  as  an  absolute 
right  We  are  not  prepared  to  give  assent  to 
the  doctrine.  It  should  be  borne  in  mind  that. 
If  the  damages  are  assessed  on  this  groimd. 
It  must  be  on  this  ground  only;  that  the  Ju- 
risdiction will  not  be  exercised  incidentally 
to  that  of  other  equitable  Jurisdiction,  for 
no  other  equitable  relief  will  be  afforded. 

Smith  T.  Bank,  69  N.  H.  254,  45  Atl.  1082, 
Is  <;ited  as  an  authority  soistaining  the  posi- 
tion taken  on  this  point  in  Judge  RBMICK'S 
opinion.  The  defendants  in  that  case  were 
trustees  of  property  held  for  the  benefit  of 
the  plaintiffs.  The  prayer  of  the  bill  was 
for  a  discovery  and  accounting,  and  for  a 
determination  of  the  damages  caused  by  the 
defendants'  negligence  in  the  management  of 
the  trust  estate,  and  a  decree  that  the  de- 
fendants should  pay  the  same.  The  damag0 
was  a  single  sum,  depending  upon  the  na- 
ture and  extent  of  the  negligence  and  its  in- 
jurious effects  upon  the  rights  of  the  bene- 
ficiaries. Wbea  determined  and  recovered. 
It  would  be  a  tmst  fund,  in  which  the  plain- 
tiffs would  be  entitled  to  share  according  to 
the  amount  of  bonds  severally  held  by  them 
—a  matter  that  could  be  readily  determined 
by  computation.  If  the  plaintiffs  had  brought 
several  actions  at  law,  not  only  the  question 
pf  the  defendants'  .negligence  would  neces- 
sarily be  determined  upon  the  same  evi- 
dence, but  the  damages  would  be  assessed 
upon  the  same  principle,  and  necessarily 
ought  to  be  the  same  stmi.  It  would  be  use- 
less litigation  and  a  multiplicity  of  needless 
suits  to  have  these  questions  tried  79  times 
(there  being  79  plaintiffs),  when  a  single 
trial  would  settle  them.  It  should  be  no- 
ticed, also,  that  no  question  was  raised  as 
to  the  rights  of  the  parties  to  a  Jury  trial. 
They  have  had  two  Jury  trials  covering  nu- 


merous issues  of  fact  that  arose  In  the  case, 
both  having  all  the  characteristics  of,  and 
being  treated  In  all  respects  as  if  they  were, 
the  common-law  jury  trials  guarantied  by  the 
Constitution.  Smith  v.  Bank,  70  N.  H.  187. 
46  Atl.  230;  Id.,  69  N.  H.  254,  45  Atl.  1082. 
In  the  present  case  the  assessments  of  dam- 
ages must  of  necessity  be  several.  The  na- 
ture and  extent  of  the  Injury  suffered  by  the 
plaintiff  Quackenbos  depend  upon  the  lo- 
cation, nature,  and  extent  of  his  particular 
land  and  Its  appurtenances,  while  those  of 
the  plaintiff  Hay  depend  upon  the  extent 
and  peculiarities  of  his  property.  It  would 
be  very  inconvenient,  if  not  Impracticable, 
to  assess  the  damages  for  each  plaintiff's  In- 
Jury  on  ia  single  trial. 

As  the  court  are  equally  divided  upon 
these  questions  and  as  to  the  propriety  of 
ordering  an  amendment,  the  question  arises, 
what  action  can  be  taken  in  the  case?  This 
question  was  exhaustively  considered  in 
Northern  H.  R.  T.  Railroad,  50  N.  H.  160, 
and  the  conclusion  was  reached  that  In  that 
case  nothing  could  be  done  except  to  con- 
tinue the  case  for  further  advisement.  In 
a  later  case— State  v.  Perkins,  53  N.  H.  435— 
It  is  said  that,  as  a  result  of  the  former  case, 
a  rule  was  adopted  by  which  in  civil  cases 
and  cases  for  misdemeanors  verdicts  depend- 
ing upon  questions  of  law  reserved  should 
generally  be  sustained  when  the  courts  were 
equally  divided,  in  the  absence  of  a  good 
reason  for  a  different  course.  Diligent  search 
has  failed  to  discover  a  record  of  this  rule. 
Inasmuch  as,  If  now  in  force,  the  rule  leaves 
open  the  question  whether  it  should  be  ai>- 
pUed  in  a  particular  case,'  It  cannot  be  ef- 
fective to  dispose  of  a  case  unless  a  major- 
ity of  the  ooart  shall  agree  that  the  case  is 
one  in  which  it  should  be  applied.  In  this 
case  th»e  Is  no  question  of  sustaining  a  ver- 
dict or  ordering  Judgment.  Upon  exception 
to  certain  interlocutory  orders,  the  superior 
conrt  reserved  the  question  of  law  for  the 
determination  of  this  court.  The  court  Is 
nsabtfe  to  determine  the  question.  The  re- 
sult is  that  this  portion  of  the  order  can- 
not be  set  aside  nor  be  afilrmed.  It  stands— 
without  any  decision  as  to  its  legality— for 
snch  further  action  as  the  superior  court 
shall  see  fit  to  take. 

Oase  discharged. 

WALKER,  J.,  dtd  not  sit 


(2M  Pa.  162) 
KUNTZ  T.  NEW  YORK,  0.  &  ST.  I..  R.  CO. 

(Supreme  Court  of  Pennsylvania.    May  11, 
1903.) 

ACCIDBNT  AT  CROSSINO— SIONALS— CONTRIBtT- 
TORT  NEQLIOENCB— APPEAL. 
1.  Where,  in  an  action  for  injuries  at  cross- 
ing,  the  evidence  of  defendant  was  that   the 
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proper  sigpals  were  dul7  given  by  the  approach- 
ing train,  and  three  witnesses  for  plaintiff  ten- 
tifiied  that  they  were  listening  for  some  signals 
and  heard  none,  the  qaeation  of  whether  the 
proper  signals  were  firen  was  for  the  jury. 

2.  Id  an  action  for  injuries  at  a  crossing,  helA, 
that  the  question  of  plaintiff's  contributory  neg- 
ligence was,  under  the  evidence,  for  the  jury. 

3.  ABsignments  founded  on  errors  alleged  to 
have  been  committed  by  the  court  in  referring 
to  the  testimony,  not  brought  to  hla  attention 
at  the  time,  will  not  be  considered. 

Appeal  from  Conrt  of  Common  Fleas,  Brie 
County. 

Action  by  Frank  Kimtx  against  the  Now 
York,  Chicago  &  St.  Lonls  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Argued  before  MITCHELL,  DEAN,  FELL, 
MESTREIZAT,  and  POTTER,  JJ, 

Frank  Gunnison,  for  appellant.  3.  M. 
Sherwln,  S.  A.  Davenport,  and  A.  P.  Kow- 
nrd,  for  appellee. 

FELL,  J.  The  principal  error  assigned  la 
that  the  court  did  not  take  the  case  from  the 
Jury  on  the  grounds  (1)  that  there  was  not 
sufficient  evidence  of  negligence  on  the  part 
of  the  defendant  to  warrant  a  recovery;  (2) 
that  the  plaintiff  failed  to  present  a  case 
clear  of  contributory  negligence  on  his  part. 

The  weight  of  testimony  on  the  question 
whether  proper  notice  was  given  of  the  ap- 
proach of  the  train  to  the  crossing  was  un- 
doubtedly with  the  defendant  But  three 
witnesses  on  behalf  of  the  plaintiff  testified 
that  they  were  listening  for  some  signal  by 
bell  or  whistle  of  the  approach  of  the  train 
and  heard  none.  -  This  testimony  was  more 
than  a  scintilla,  and  of  a  higher  grade  than 
merely  negative  testimony.  Longenecker  v. 
Ralli-oad  Co.,  105  Pa.  328;  Qulgley  v.  Del. 
&  H.  Canal  Co.,  142  Pa.  388,  2X  Atl.  827,  24 
Am.  St  Rep.  6Q4;  Daubert  v.  Delaware,  etc., 
RaUroad  Co.,  199  Pa.  345,  49  Atl.  Ti  .  It 
raised  an  Issue  that  was  clearly  tor  the 
Jury. 

The  facts  that  must  be  -considered  aa  es* 
tabllshed  In  determining  whether  the  plaln> 
tiff  was  negligent  are  these:  With  two  com> 
panlons,  be  was  going  to  his  work  at  6 
o'clock  in  the  morning  In  the  early  part' of 
February.  This  was  before  daylight,  and  a 
snowstorm  of  unusual  force  and  severity  was 
prevailing.  The  temperature  was  6  degrees 
above  zero,  and  the  wind  was  blowing  at  the 
rate  of  80  miles  an  hour.  Several  Inches  of 
snow  had  fallen.  Drifts  had  formed  on  the 
sidewalks,  and  these  men  were  walking  In 
the  middle  of  the  street  When  they  reached 
the  crossing  of  the  defendant's  road  In  a 
populous  part  of  the  city  of  Erie,  they  stop- 
ped Vlthin  five  feet  of  the  track,  and  looked 
both  ways,  and  listened  for  the.  sound  of  a 
bell  or  whistle.  They  heard  neither,  and 
walked  on  the  single  tracki  and  the  plain- 
tiff was  struck  by  an  engine  wliich  was  run- 
ning 35  or  40  mfles  an  hour  ott  a  do^n 
grade  with  the  steam  off.    The  headlight  of 


the  engine  was  to  some  extent  obscured  '>y 
the  snow  that  clung  to  the  glass  and  by 
snow  in  the  surroimdlng  atmosphere.  -At 
the  place  where  the  men  stopped,\an  engine 
could  be  seen  in  daylight  under  ordioary 
circumstances,  when  1,500  feet  away.  Tbe 
court  Instructed  the  Jury  that,  if  the  accident 
had  occurred  on  a  clear  morning,  or  in  tbe 
daytime,  when  the  headUght  of  the  eng^e 
could  have  been  seen,  the  plaintiff  could  not 
recover.  But  it  was  left  to  the  Jury  to  say 
whether,  imder  the  circumstances,  the  plain- 
tUTs  view  being  obstructed  by  wind  and 
snow,  he  had  exercised  reasonable  care. 
This  instruction  was  correct  The  question 
of  contributory  negligence  cannot  be  treated, 
as  one  of  law  unless  the  facts  and  the  hrfor- 
encefl  to  be  drawn  frmn  them  are  free  from 
doubt  .  If  there  is  doubt  as  to  either,  tlie 
case  Is  for  the  Jury.  It  was  the  duty  of  tbe 
plaintiff  to  atop,  look,  and  listen  before  pla- 
cing himself  in  a  position  of  danger,  and  to 
continue  to  look  as  he  approached  and  cross- 
ed the  track.  Ordinarily,  a  pedestrian,  when 
there  is  nothing  to  prevent  his  seeing  and 
hearing,  will  not  be  heard  to  say  that  be  did 
not  see  a  train  which  could  have  been  plain- 
ly seen  if  he  had  looked.  But  the  rule  es- 
tablished by  Carroll  t.  Railroad  Co.,  12 
Wkly.  Notes  Cas.  848,  and  Marland  t.  Rail- 
way Co.,  123  Pa.  487,  16  AU.  624.  10  Am.  St. 
Rep.  541,  16  L.  R.  A.  624,  and  since  followed, 
is  applicable  only  in  clear  cases  where  a  per- 
son steps  in  front  of  a  moving  train  wblch 
he  could  see.  McNeal  v.  Railway  Co.,  131 
Pa.  184,  18  Atl.  1026;  Lalb  t.  Railroad  Co.. 
180  Fa.  6(»,  87  AU.  96;  Hncklnhanpt  t.  Bail- 
road  Co.,  196  Pa.  213,  46  AtL  864;  Bard  T. 
Railway  Co.,  199  Fa.  94v  48  Atl.  684.  Ac- 
cording to  his  testimony,  the  plaintiff  in  titils 
case  did  not  proceed  recklessly  in  crossing 
the  defendant's  tracks.  He  stopped  within 
five  feet  of  them  to  ascertain  wnetber  a 
train  was  approaching.  The  storm  prevented 
his  seeing  more  than  60  or  100  feet  and 
made  his  progress  more  difficult  Whether, 
nnder  the  drcnmstances,  he  exercised  prop- 
er care,  was  for  the  Jury. 

The  errors  alleged  to  hav«  been  commit- 
ted in  referring  to  the  testimony  were  not 
brought  to  the  attention  of  tbe  court  at  tbe 
time,  and  the  assignments  founded  upon 
them  need  not  be  considered.  Provident 
Life  &  Trust  Co.  v.  Philadelphia,  202  Pa.  78, 
61  Atl.  697,  and  cases  there  Cited. 

The  Judgment  Is  affirmed. 


ON  Pa.  ui) 
MARSHALL  t.  PILOTS'  ASS'N. 
(Supreme  Conrt  of  Pennsylvania.    May  1^ 
1903.) 

BBNBFICIAL  ASSOCIATION— CHANOB  OV 
BY-LA  WS^BFFBCT. 

•1.  Where  the  rights  of  a  member  of  a  bene- 
ficial association  have  become  fixed,  when  subse- 


T  i.  See  Beneflclal  AnbctatloiuL  ToL  L  Cent.  Die 


Digitized  by 


Google 


p«.) 


IN  B£  KANE'S  J»TATBL 


91T 


qaently  the  association  cbooaea  to  alter  ita 
by-laws,  the  righU  ot  such  member  were  not 
affected  thereby. 

Appeal  from  Superior  Ooort 

Action  by  James  W.  .Marstaall  asainst  the 
PUots'  Assoclatton  for  tbe  Bay  and  Riyer 
Delaware.  From  the  Judgment,  plalntifl  ap- 
peals.   Reversed.  

Argued  before  MITCHBLU  DEAN,  FELL, 
BROWN,  MBSTRHZAT,  and  POTTBK,  ii. 

Edgar  J.  Pershing  and  Horace  G.  Enowles, 
for  appellant  Henry  Flanders,  for  appel- 
lee. , 

MITCHELL.  J.  The  plalntUf  was  a  mem- 
ber of  the  defendant  asBoclatlon  In  good 
standing  down  to  the  time  of  his  disability. 
He  had  contributed  his  due  shfiie  of  earn- 
ings to  make  up  the  relief  fund  of  the  as- 
sotdation  down  to  that  time,  and.  In  return, 
was  entitled  to  the  benefits,  whatever  they 
might  be,  which  were  provided  by  the  con- 
Btitntlon  and  by-laws  of  the  associatlou. 
These  constituted  the  contract  which  gov- 
erned the  rights  of  the  parties,  respectively: 
and  when  plaintiff's  rights  to  a  special  ben- 
efit accrued  according  to  such  contract,  they 
became  fixed,  and  thereafter  could  only  be 
changed  by  mutual  consent  Whatever  the 
duty  of  plaintiff  might  be  as  a  general  mem- 
ber, with  no  special  rights  vested,  to  acqui- 
esce In  changes  of  the  by-laws  made  is  coo- 
formlty  with  the  charter  or  constitution, 
his  status  changed  as  soon  as  he  had  ac- 
quired special  rights  under  the  by-laws  as 
they  stood  at  the  time.  Thereafter,  as  said 
In  Becker  v.  Berlin  Beneficial  Society,  144 
Fa.  232,  22  Atl.  689,  27  Am..  St  Rep.  624, 
"he  was  a  creditor  whose  rights  had  pre- 
viously attached,,  and  those  rights  cannot  be 
swept  away  by  such  a  scheme  as  this  by- 
law." The  by-law  as  It  was  when  plaintiff 
became  disabled  provided  that  "a  member 
losing  his  license  for  any  other  cause  than 
intoxication  shall  receive  half  pay  until  rein- 
stated." This  classed  all  losses  of  license 
together,  except  those  from  intoxication.  It 
made  no  other  distinction  between  causes, 
whether  fault  or  misfortune,  negligence,  will- 
ful  disobedience  of  regulations,  or  onavoidr 
able  disability,  nor  any  dlatinction  between 
consequences,  whether  the  loss  ot  Uooias 
was  temporary  or  lasting.  Such  being  the 
rule  of  the  contract  at  the  time  of  the  rev- 
ocation of  the  plaintiff's  license,  the  cause 
not  being  intoxication  was  immaterial,  and 
plaintiff  became  entitled  to  half  pay  until 
reinstated,  whether  that  was  soon  or  never. 
When  subsequently  the  association  chose 
to  alter  its  by-laws  in  order  to  differentiate 
disabilities  and  class  them  as  temporary  or 
permanentr  with  different  results  in  regard 
to  benefits,  it  could  not  affect  tbe  rights  of 
plaintiff  already  vested.  However,  binding 
in  future  cases,  isuch  change  was  inoperative 
and  a  nullity  as  affecting  plaintiff.  The  case 
of  Becker  t.  Berlin  Beneficial ,  Society,  .144 


Pa.  232,  22  AtU  689,  27  Am.  St  Bep.  624.  al- 
ready cited,  is  express  and  controlling  au- 
thority in  this  state,  and  is,  moreover,  in 
entire  accord  with  the  general  current  of 
American  decisions. 

Judgment  reversed,  and  record  remitted  to 
tbe  court  of  common  pleas,  with  directions 
to  enter  Judgment  for  the  plaintiff  on  the 
case  stated. 

C106  Pa.  204) 

In  re  KANE'S  ESTATE. 

(Supreme  Oonrt  of  Pennsylvania.    May  18k 

1903.) 

WILLS— TBSTAMBNTART  CAPACITT— 
BVIDENCB. 

1.  The  testimony  of  the  attorney  who  drew 
tbe  will  of  testator,  and  that  of  the  physician 
who  attended  him  at  the  time,  when  posltlTe 
as  to  the  testamentary  capacity  of  the  testator, 
is  of  far  more  weight  than  the  opinion  ot  med- 
ical experts,  based  on  hypothetical  questions. 

2.  Evidence  in  a  proceeding  to  contest  a  will 
for  lack  of  testamentary  capacity  of  testator 
reviewed,  and  held  insufficient  to  take  the  case 
to  the  jnry. 

Appeal  from  Orphans'  Court  Allegheny 
County. 

In  the  matter  of  the  estate  of  Michael  C. 
Kane.  From  an  order  dismissing  appeal 
from  the  register  of  wills,  Ursula  Breen  ap- 
peals.   Afllrmed. 

Argued  before  MITOHELL^  DEAN, 
BROWN,  and  MBSTREZAT,  JJ. 

William  B,  Bodgers,  William  Le  OouUon, 
and  A.  M.  O'Brien,  for  appellant  Johns  Mc- 
deave,  for  appellee. 

MITCHELL,  J.  The  member  of  the  bar 
who  wrote  the  testotw's  will  had  known 
him  trell,  as  a  client  and  otherwise,  for 
many  years.  He  testified  clearly  asd  posi- 
tively to  the  circumstances;  how  testator 
came  to  the  courtroom  in  search  of  him. 
and,  finding  him  occupied,  waited  until  lunch 
time,  went  then  wtth  him  to  his  office,  talked 
awhile  about  other  matters  of-  mutual  inters 
est  and  then  gave  directions  for  his  will. 
Tbe  will  was  written  and.  executed  there, 
witnessed  by  Mr.  McKenna  and  a  atudent 
in  bis  office.  Being  asked  about  an  executor, 
testator  named  his  brother,  Patrick,  the 
beneficiary,  and  to  a  question  whether  he 
bad  said  anything  to  Patrick  abopt  the  wil^ 
replied  that  he  had  not;  he  wanted  to  sur- 
prise him.  McKenna's  testimony  was  pos- 
itive that  he  saw  no  impairment  of  testa- 
tor's mind,  nor  any  change  from  what  he 
had  always  seen  in  him.  It  farther  appear- 
ed in  the  undisputed  evidence  that  the  tes- 
tator had  been  in  business  for  many  years, 
at  first  and  for  the  larger  part  of  the  time 
with  his  brother,  but  afterwards  by  him- 
selC  and  had  accrmiulated  a  moderate  for- 
tune, ehiefiy  during  the  later  years,  when 
he  had  conducted  a  separate  business  by 
himself,  without  even  the  aid  of  a  clMfc. 
This,  continued  down  to  the  date  of  the 
execution  ot  the  wilh    On  tbe  other  band. 
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It  was  conceded  that  the  testator  died  In 
May,  1900,  Insane.  The  will  was  made  Sep- 
tember 21,  1886,  and  It  was  shown  that  on 
September  lltb  he  had  had  a  congestive 
attack,  which  he  called  a  msh  of  blood  to 
the  head,  and  which  was  variously  described 
by  others  as  apoplexy,  an  "apoplectifonn 
attack,"  a  "stroke,"  and  "a  slight  stroke." 
He  recovered,  and  returned  to  his  business 
on  September  19th,  made  his  will  on  Sep- 
tember 2lBt,  as  already  related,  and  con- 
tinued In  discbarge  of  his  business  until 
October  1st,  when  he  had  another  and  more 
severe  attack  of  the  same  kind,  and  subse- 
quently others,  which  terminated  in  his  ad- 
mitted Insanity  in  the  summer  of  1897.  The 
crucial  Inquiry  here  Is  upon  the  state  of  bis 
mind  on  September  21,  1896,  when  he  made 
his  will.  Dr.  Ayres,  the  physician  who  at- 
tended him  for  the  attack  of  September  11, 
1896,  had  attended  his  niece  in  the  same 
house  a  year  previously,  and  had  been  his 
physician  from  that  time.  He  testlfled  that 
the  testator's  mental  condition  was  "per- 
fectly normal"  by  September  16th  or  17th, 
so  that  no  further  visits  to  the  patient's 
house  were  necessary,  and  that  he  had 
"made  a  complete  recovery."  Other  witness- 
es, including  two  physicians,  business  men 
with  whom  he  dealt,  neighbors,  and  others, 
all  of  whom  had  known  the  testator  for  some 
years,  gave  testimony  to  business  and  per- 
sonal relations  with  him,  and  to  his  entire 
mental  competency  down  to  and  Including 
September,  1896.  The  contestant,  on  the 
other  hand,  produced  four  medical  witnesses 
as  to  testator's  mental  condition.  The  first 
was  a  graduate  of  1899,  who  did  not  see  the 
testator  until  the  fall  of  1899,  when  he  was 
brought  to  the  hospital;  another  attended 
him  In  the  summer  of  1897,  imtll  the  'arrival 
of  Dr.  Ayres,  his  regular  physician;  and  the 
last,  called  In  rebuttal,  never  saw  him  at 
all,  and  testified  only  In  answer  to  suggested 
hypothetical  questions.  All  three  must  be 
considered  only  as  experts,  testifying  to 
deductions  from  conditions  long  subsequent 
to  the  date  of  the  will,  which  they  bad  ob- 
served, or  had  hBd  stated  to  them.  The  real 
burden  of  the  medical  testimony  for  the 
contestant  was  borne  by  Dr.  Kearna  This 
witness,  who  had  known  the  testator  many 
years,  testlfled  to  having  prescribed  for  him 
as  early  as  1881,  and  gave  In  considerable 
detail  the  nature  of  the  disease,  Its  progress, 
and  Its  anticipated  result.  Without  dwelling 
on  particulars,  they  are  summed  up  In  the 
assertion  of  this  witness  that  the  testator 
bad  "Incipient  dementia"  as  far  back  as 
1882.  The  testimony  does  not  commend  it- 
self by  clearness  or  consistency,  but,  accept- 
ing It  for  Its  face  value.  It  is  deprived  of 
substantial  weight  by  proving  too  much. 
A  dementia  so  "incipient"  that  it  allowed  the 
sufferer  to  continue  In  business  for  14  years, 
and  by  his  own  exertions  accumulate  a  for- 
tmie,  before  any  business  associate  or  ac- 
quaintance suspected  a  want  of  mental  ca- 


pacity, may  present  an  Interesting  medical 
problem,  but  may  be  safely  disregarded  in 
a  legal  Inquiry  into  his  testamentary  com- 
petency. Besides  this  medical  testimony,  a 
large  number  of  other  witnesses  were  pro- 
duced as  to  failure  of  memory,  peculiarities' 
of  action,  etc.,  on  the  part  of  testator,  from 
which  they  Inferred  want  of  mental  capacity. 
Most  of  them  were  women,  who  gave  no  in- 
dication of  knowing  what  testamentary  ca- 
pacity is,  and  whose  testimony  was  mostly 
the  tattling  neighborhood  gossip,  which  i» 
usually  so  plentiful  in  cases  of  this  kind. 
A  regiment  of  such  witnesses  should  be  out- 
weighed by  the  clear,  positive,  and  Intelli- 
gent testimony  of  men  who  knew  what  tbey 
were  talking  about,  such  as  the  scrivener 
who  wrote  the  will,  and  the  physician  -who 
attended  the  testator  in  his  Illness  shortly 
preceding.  , 

As  already  said,  the  crucial  question  bere 
Is  the  condition  of  the  testator's  mind  at  tbe 
date  of  the  will.  All  testimony  on  other 
points  is  relevant  and  material  only  so  far 
as  it  bears  on  this.  The  direct,  clear,  and 
positive  testimony  as  to  the  circnmstaxices 
attending  the  making  of  this  will  Is  con- 
vincing. The  draftsman  of  a  will,  especially 
If  a  lawyer  or  conveyancer,  Is  always  an  ina- 
portant,  and  usually  the  most  Important, 
witness  In  the  case;  and  where,  as  here,  he 
had  known  the  testator  well  for  a  long  time, 
and  shows  such  circumstances  of  voluntary 
and  intelligent  action  by  testator  at  the  time. 
his  testimony  makes  a  prima  facie  case  that 
requires  very  strong  evidence  to  offset.  Tlie 
only  evidence  in  this  case  which  conld  raise 
a  Teasonable  doubt  of  testamentary  capacity 
prior  to  the  making  of  the  will  is  the  con- 
gestive or  apoplectic  attack  on  September 
11th.  Without  that,  the  loose  gossip  aboat 
failing  memory,  etc.,  would  not  stand  a  mo- 
ment's consideration.  But  the  physician  'who 
attended  the  testator  In  that  illness,  and  'v^as 
In  a  position  to  know  more  about  It  thaji 
a  dozen  theoretical  experts  or  talkati-ve 
neighbors,  testified  positively  that  the  tes- 
tator made  a  "complete  recovery"  before  the 
date  of  the  'will,  and  all  the  drcumstances 
confirm  the  accuracy  of  the  diagnosis. 
Against  the  testimony  of  Mr.  McKenna  and 
Dr.  Ayres  alone,  even  If  it  were  not  snp- 
I>orted,  as  It  Is,  l^y  business  men  and  others 
as  to  the  actual  dealings  of  the  testator, 
the  evidence  against  the  'WlU  would  not  be 
sufficient  to  sustain  a   verdict. 

The  question  of  undue  Influence  scarcely 
requires  comment.  The  beneflciary  was  the 
testator's  only  surviving  brother.  They  had 
lived  together  in  the  same  house  for  40  years, 
including  even  the  year  of  testator's  maiv 
ried  life,  and  they  had  bee&  in  partnership, 
through  adversity  and  through  success,  for 
more  than  half  that  time.  Such  relations  ot 
blood  and  association  are  naturally  produc- 
tive of  affection  and  of  testamentary  remem- 
brance, but  they  do  not  warrant  the  Infer- 
ence of  undue  Influence.    The  circumstances 
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of  the  making  of  the  will  aflarmatiTely  dis- 
prove any  exertion  of  undue  influence  on 
the  part  of  the  beneficiary  at  that  time,  and 
the  few  trifling  acta  of  assistance,  or  even  of 
direction,  to  the  testator  as  to  making 
change,  etc..  In  the  store,  fall  far  short  of 
establishing  any  continuing  Influence  of  the 
beneficiary,  which,  even  In  his  physical  ab- 
sence, controlled  the-  mind  of  the  testator. 
Miller  V.  Oestrlch,  157  Pa.  264,  27  Atl.  742. 
Decree  affirmed,  at  costs  of  appellant. 


(KM  Pa.  US) 

LANSDOWNE  v.  OITIZBNS'  BLBCJTEIC 

LIGHT  &  POWEK  CO. 

(Supreme  Court  of  Pennaylvania.    Uay  18, 

1903.) 

BOROUGH-CONTRACT  FOR  LIOHTINO-VALID- 
ITY— ACCEPTANCE. 

1.  Where  an  electric  light  company  offers  to 
do  the  public  lighting  for  a  borough,  and  the 
borough  accepts  the  oSer  within  the  time  stip- 
ulated for  such  acceptance,  and  the  company 
thereafter  takes  certain  steps  as  if  to  carry 
out  the  contract,  the  company  Is  bound  there- 
by, though  the  borough,  between  the  date  of  the 
offer  and  the  time  of  the  acceptance,  advertised 
and  received  bids  for  the  public  lighting. 

2.  Where  a  borough  council  is  authorized  by 
ordinance  to  contract  for  the  public  lighting, 
the  action  of  the  council  in  accepting  a  bid 
thereunder  is  ministerial,  and  not  such  aa 
enactment  or  ordinance  as  must  be  recorded  in 
the  ordinance  boolc,  and  advertised,  under  Act 
April  8,  1851  (P.  L.  »20),  or  Act  May  28,  1883 
(P.   L.  113). 

3.  The  bid  of  an  electric  light  company  for 
the  public  lighting  of  a  borough  was  accepted 
by  a  resolution  of  the  council,  which  contem- 
plated the  execution  of  a  formaJ  contract.  The 
company  gent  a  form  of  agreement,  acceptable 
to  the  solicitor  of  the  borough,  who  thereupon 
prepared  the  agreement  as  desired  by  the  com- 
pany, and  delivered  it  to  its  general  manager. 
Bel^,  that  the  agreement  was  binding  on  the 
company,  though  not  executed  by  it. 

Appeal  from  Court  of  Common  Pleas,  Del- 
aerate  County. 

Action  by  Lansdowse  borough  against  the 
Citizens'  Electric  Light  &  Power  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed, 

Argued  before  MITCHELL,  DEAN, 
BROWN,  MBSTREZAT,  and  POTTEE,  JJ. 

J.  B.  Hannum,  for  appellant  Lewis  Law- 
rence Smith  and  Pred.  Taylor  Pusey,  for  ap- 
pellee. 

BROWN,  j:  On  July  7,  1899,  the  Citizens' 
Electric  Light  &  Power  Company  submitted 
a  written  proposal  to  the  borough  of  Lans- 
downe  to  light  the  town  for  a  term  of  five 
years  for  $6  per  lamp  per  year.  The  pro- 
posal was  to  be  good  until  the  30th  of  the 
following  September.  The  next  day,  July 
8th,  the  borough  advertised  for  bids  for  light- 
ing, and  on  July  i4th  the  appellant  and  the 
Lansdowne  Electric  Company  each  submit- 
ted a  bid,  the  former  offering  to  furnish  light 
at  f8  per  lamp  per  year  for  five  years,  and 
the  latter  at  |13  per  lamp  per  year  for  the 
vame  period.    Neither  of  these  bids  was  ac- 


cepted, and  on  July  18th,  by  a  resolution  of 
the  council  of  the  borough,  the  contract  for 
lighting  was  awarded  to  the  appellant  at  its 
bid  of  July  7th.  On  Only  22d  the  company 
was  notified  of  the  borough's  acceptance  of 
Its  bid.  The  proposal  of  July  7th  by  the  ap- 
pellant, and  the  acceptance  of  it  on  July  18tb 
by  the  appellee,  formed  what  the  latter  al- 
leges Is  the  contract,  for  the  breach  of  which 
It  is  entltied  to  recover  damages. 

The  first  contention  of  the  appellant  la 
that,  as  the  borough  advertised  for  bids  on 
July  8th— a  day  after  its  bid  had  been  sub- 
mitted—and on  July  14th  received  bids  from 
It  and  the  Lansdowne  Electric  Company,  it 
cannot  now  be  held  by  the  borough  to  Its  bid 
of  July  7th.  At  any  time  after  the  bid  of 
July  7th  was  made,  the  appellant  could  have 
withdrawn  It  (Vincent  v.  Woodland  Oil  Co., 
165  Pa.  402,  30  AO.  991);  but,  until  with- 
drawn, It  was  open  to  acceptance  by  the 
borough  until  September  30th.  In  the  mean- 
time, it  was  the  right  of  the  borough  to  In- 
form Itself,  by  advertising  for  bids,  or  in 
any  other  way,  whether  it  ought  to  accept 
the  appellant's  bid  of  July  7th.  By  taking 
steps  to  so  Inform  itself,  the  appellant  was 
not  prejudiced,  and.  If  It  was  not  satisfied 
with  the  course  pursued  by  the  borough  in 
advertising  for  bids.  It  had  the  right  to  with- 
draw Its  proposal.  But  It  did  not  do  so,  and 
It  did  not  regard  the  borough's  advertisement 
for  proposals  as  a  refusal  to  entertain  its 
bid.  On  the  contrary.  Its  conduct  from  July 
22d— the  day  It  was  notified  that  Its  bid  had 
been  accepted— down  almost  to  the  last  day 
of  September,  clearly  indicates  that  It  not 
only  had  not  withdrawn  Its  proposal,  nor  In- 
tended to  do  so,  but  had  regarded  the  same 
as  accepted  by  the  borough,  and  binding  up- 
on It  It  located  the  poles  on  the  streets, 
and  on  September  20th  returned  to  the  bor- 
ough a  draft  of  the  contract  which  had  been 
prepared  by  the  borough  solicitor,  and  sent 
to  it  and  in  which  It  made  certain  changes. 
The  statement  of  the  general'  manager  of 
the  company.  In  the  letter  returning  the  pa- 
per, was:  "Find  herewith  contract  with 
changes  made,  which  leaves  It  acceptable  to 
us.  Please  hurry  the  contract,  so  that  there 
will  be  no  time  lost  in  furnishing  you  with 
light.  Contract  with  changes,  as  noted,  has 
been  approved  by  our  vice  president"  As 
appellant  Is  estopped  from  making  its  first 
objection,  nothing  further  need  be  said  about 
it 

The  second  reason  assigned  by  the  appel- 
lant why  it  Is  not  liable  to  the  appellee  Is 
that,  as  there  was  no  ordinance  In  existence 
providing  for  the  lighting  of  the  borough, 
and  authorizing  the  making  of  contracts 
from  year  to  year,  or  at  stated  periods,  its 
bid  for  lighting  the  streets,  accepted  by  a 
resolution  of  council,  which  was  signed  by 
the  burgess,  but  not  recorded  and  adver- 
tised, did  not  'establish  a  contract  between 
them.  If  there  was  an  ordinance  authoriz- 
ing the  council  to  make  contracts  for  the 
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Ilgbtlng  of  ibfi  borougb,  the  action  of  coun- 
cil In  accepting  the  bid  of  appellant  was 
merely  ministerial,  and  not  sucb  an  enact- 
ment, regulation,  general  law,  or  ordinance 
as  must  be  record^  in  tbe  borougb  ordi- 
nance book  and  advertised^  under  Act  April 
8,  1851  (P.  l;  320),  or  Act  May  23,  1883  (P. 
L.  113).  If  tbe  resolution  was  purely  minlS; 
terial,  tben,  as  was  said  In  Seltzinger  v.  Edi- 
son Electric  Company.  187  Pa.  639,  41  AU. 
454,  tbe  "only  ground  of  attaclE  upon  It  Is 
tbe  alleged  omission  to  record  it  in  tbe  ordi- 
nance book,  and  to  duly  advertise  it.  We 
bave  carefully  examined  and  considered  all 
tbe  Pennsylvania  cases  cited  by  tbe  appel- 
lant In  support  of  bis  contention  pertaining 
to  tbe  resolution,  and  bave  failed  to  dis- 
cover In  tbem  any  warrant  for  It.  It  is  a 
contention  wblcb  overlooks  tbe  fact  tbat  tbe 
passing  by  a  borougb  council  of  a  resolu- 
tion awarding  a  contract  for  lighting  streets 
Is  not  a  legislative,  but  a  ministerial,  act, 
'in  tbe  nature  of  a  business  transaction  re- 
lating to -municipal  affairs  of  tbe  borough.' 
MlUvale  Borougb,  162  Pa.  S74,  29  Aa  041. 
644;  Sbaub  v.  Lancaster  City,  166  Pa.  862. 
26  Atl.  1067,  21  L.  R.  A.  691;  Straub  v.  Qty 
of  Pittsburg,  138  Pa.  356,  22  AtL  93;  How- 
ard T.  Borougb  of  Olyphant,  181  Pa.  191, 
87  Atl.  258."  A  dlflTerent  rule  la  not  found  in 
Jones  y.  Schuylkill  Light,  Heat  &  Power 
Company,  202  Pa.  164,  61  AtL  762.  But. 
even  If  the  appellee,  as  one  of  tbe  parties 
to  tbe  contract,  could  question  tbe  validity 
of  tbe  resolution  (which  we  need  not  decide), 
because  It  bad  not  been  passed  in  pursuance 
of  a  general  ordinance,  there  was  no  proof 
of  tbe  noneidBtence  of  such  an  ordinance. 
The  assault  upon  tbe  resolution  Is  made  by 
tbe  defendant  as  a  technical  defense  to  the 
borough's  claim,  founded  on  a  contract  ap- 
parently regularly  entered  into,  and  the  bur- 
den wa9  upon  the  appellee  to  show  affirma- 
tively wherein  tbe  resolution  waa  invalid. 
Prell  y.  McDonald,  7  Kan.  426,  12  Am.  Rep. 
423;  City  of  Atchison  v.  King,  9  Kan.  550. 
Tbe  assignments  In  support  of  tbe  second 
objection. are  dismissed. 

It  is  clear  that  the  resolution  of  July 
18th  contemplated  the  execution  of  a  formal 
contract  In  writing  between  the  borougb 
and  tbe  light  company,  and.  If  it  was  not 
executed  because  there  was  a  dispute  be- 
tween the  parties  to.  it  as  to  tbe  terms  and 
CjondltionB  to  be  incorporated  in  it,  or  the 
borough's  officers  willfully  refused  to  sign 
It,  tbe  appellant's  third  and  last  reason  why 
it  should  not  pay  for  its  default  Qight  pre- 
vail. There  had  been  a  dispute  as  to  what 
S9me  of  the  terms  and  details  of  the  writ- 
ten contact  should  be,  but  finally  there  was 
a  distinct  understanding  as  to  Juat  how  the 
agreement  should  be  written.  Tbe  compa- 
ny,  through  Samuel  Balgh,  Its  general  man- 
ager, on  September  20,  1899,  sent  to  the  bor- 
ough solicitor  the  form  of  an  agreement,  as 
already  stated,  which  was  acceptable  to 
him.    Tbe  borongh  solicitor  prou^ptly  pre- 


pared the  agreement,  with  the  changes  is  ft 
desired  by  the  company,  and  in  a  day  or 
two  it  was  delivered  to  ilr,  Halgh.  the  gen- 
eral manager,  but  it  was  not  executed  by  bis 
company.  And  yet  because  it  was  not  execut- 
ed is  one  of  the  reasons  now  given  by  tlie 
company  for  not  being  bound  by  it  Wlien 
the  copy,  with  the  changes  made  in  it,  -waa 
sent  by  the  appellant  to  the  borough  solicitor, 
it  was  the  final  proposal  of  the  company,  and 
when  it  was  accepted  by  the  borough  in  tlM 
exact  form  that  the  company  wished.  It  bo- 
came  the  agreement  between  tbem,  no  long- 
er open  to  objection  or  exception,  whlcb  tbe 
general  manager  wished  to  make  when  ne 
met  a  representative  of  tbe  borough  at  tbe 
Union  League. 

As  tbe  case  was  properly  tried  and  sub- 
mitted to  tbe  Jury,  we  need  say  nothing' 
more  than  that  tbe  Judgment  on  the  rer- 
dict  is  affirmed. 


(106  Pa.  193) 

PITTSLBT  v.  YOUNG  «t  aL 

(Supreme  Court  of  Pennsylvania.    May  18, 

1903.) 

CONTRACT~CON8TRUCTION->fOINT  OBUO^- 
TION. 
1.  PlahitiS  agreed  in  writing  to  build  for  186 
defendants  a  milk  condensory  plant,  the  pric» 
as  agreed  upon  to  be  paid  by  defendants,  who 
were  also  to  furnish  the  land  on  which  the 
building  was  to  be  erected.  Held  a  joint  ob- 
ligation of  defendants,  and  that  it  was  immate- 
rial that  defendants  had  agreed  to  become  in- 
corporated for  tbe  purpose  of  conducting  the 
business,  where  the  total  subscription  to  tbe 
stock  of  such  corporation  was  less  than  the  con- 
tract price  of  the  condensory,  and  86  4Ht  the 
defendants  subscribed  no  stock  at  all. 

Appeal  from  Court  of  Common  Pleas, 
lAcka wanna  County. 

Action  by  Henry  B.  Pittsley,  trading  as 
Sayre  Lumber  Company,  to  use  of  J.  Hibbs 
Buckman  and  another,  against  F.  M,  loung 
and  others.  Judgment  for  defendants,  and 
plalntifl  appeals.    Reversed. 

Argued  before  DEAN,  FELL,  BROWN, 
MESTREZAT,  and  POTTER,  JJ. 

J.  Hlbbs  Buckman  and  Michael  3.  Martbi, 
for  appellant    Everiett  Warren,  for  appel- 

BROWN,  J.  On  March  31,  1900,  Henry 
E.  Pittsley,  trading  as  the  Sayre  Lumber 
Company,  entered  into  a  ^^ontract  with  F. 
M-  l^oung  and  185  other  Individuals  or  firms 
for  the  erection  of  a  milk  "condensory." 
This  suit  was  brought  by  the  appellants,  as 
tbe  use  plaintiffs,  to ,  recover  from  the  186 
defendants,  Jointly,  the  balance  due  on  tbe 
contract  price  for  the  building  and  equip- 
ment of  the  piaat  and  for  extra  work  done 
and  materials  furnished.  Demurrers  were  fil- 
ed to  plaintiffs'  statement  by  different  de- 
fendants, all,  however,  on  the  same  ground, 
.that  the  contract  was  several  and  not  Joint. 
The  court  below,  having  been  of  opinion  that 
there  was  no  joint  liability,  entered  Judgment 
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for  the  defendants  on  fbelr  demurrera^  aad 
from  It  we  have  tbls  appeal. 

Tbe  ilist  Glajoee  of  tbe  contract  Is:  "It  to 
hereby  agreed  between  tbe  Sayre  Lumber 
Company,  of  Sayre,  Pa.,  party  of  tbe  flist 
part,  and  tbe  otber  snbscrlben  bereto  as  par- 
ty'of  tbe  second  part  Tbat  tbe  first  party  is 
to  bnlld,  eqnip  and  complete  In  good  running 
order  for  said  second  party  wltbln  four 
montbs  from  tbe  date  bereof ,  a  milk  conden- 
sory'  plant,  according  to  plans  and  specifica- 
tions bereto  attached,  at  Clark's  Summit, 
state  of  Pennsylvania,  court  of  Lackawanna, 
on  land  provided  by  said  secoad  party,  for 
the  agreed  price  of  forty-two  thousand  dollars 
<$42,000),  which  Is  to  be  paid  as  follows: 
Seven  thousand  doUan  (|7,000)  when  tbe 
building  Is  completed;  ten  thousand  dollars 
($10,000)  when  boilers  and  engines  are  set 
and  pumps  and  can-making  machinery  are 
delivered  in  building;  ten  thousand  doUars 
(910,000)  when  the  copper  Works  aad  all  ma< 
cbinery  is  ddlvered  in  building;  ten  thousand 
dollars  dflOfOOO)  when  all  machinery  Is  set 
and  arranged  in  position  ready  to  start;  tbe 
balance,  five  thousand  doUars  ($5,000),  sixty 
days  from  the  starting  of  said  plant.  This 
sixty  days'  time  Is  given  on  the  final  pay- 
moit,  as  a  guarantee  that  tbe  factory  Is  com* 
^ete  and  to  demonstrate  that  the  <flrst  party 
lias  fully  discharged  bis  part  of  this  contract 
and  the  machinery  is  all  new  and  fbrst  class, 
and  of  the  character,  quality  and  capability 
tm  wbl4di  it  is  Intended  and  recommended. 
And  If  said  trial  should  discover  or  develop 
any  flaws,  defect  or  mistake  in  the  construc- 
tion or  equipment  of  said  plant,  said  first  par- 
ty shall  have  the  right  to  correct  such  errors 
or  mistakes  within  a  reasonable  time  after 
tbe  discovery  of  the  same.  Such  errors  or 
mistakes  shall  be  corrected,  as  quickly  as  Is 
practical,  and  with  as  Uttle  obstruction  as 
possible  to  the  continuous  running  of  said 
plant.  It  Is  understood  and  agreed  tbat  the 
second  party  is  to  furnish  the  land  on  which 
to  build  the  said  plant,  and  the  water  on  said 
land  ready  to  attach  the  pumps,  and  to  pro- 
Tide  all  needed  tllUng,  sewerage  or  drainage, 
at  their  own  expense,  from  beyond  fifty  feet 
outside  of  building,  if  needed,  aside  from  the 
price  of  plant  named  in  the  contract,  and 
within  thirty  days  from  the  date  of  this  con- 
tract, tbe  second  party  shall  provide  the  first 
party  with  a  written  or  printed  descilptlon 
of  the  land  with  permit  to  build  thereon,  free 
from  all  Incumbrances  or  llabllitieB." 

Tbat  the  obligation  Imposed  upon  and  as- 
sumed by  the  appellees  by  this  clause  is  Joint 
is  too  plain  for  discussion.  Party  of  the  first 
part,  agreed  to  build,  equip,  and  complete  for 
tbe  parties  of  the  second  part  "a  milk  conden- 
sory  plant"  for  the  agreed  price  of  $42,000. 
The  price  so  agreed  upon  was  to  be  paid  by 
the  parties  of  the  second  part  who  were  also 
to  furnish  the  land  on  which  the  plant  was  to 
be  built.  They  were  not  to  pay  aliquot  parts 
of  the  contract  price,  nor  to  furnish  aliquot 
portions  of  the  land;  but  Jointly,  they  were 


to  pay  tbe  sum  agreed  upon,  and.  Jointly,  to 
furnish  tbe  land  needed.  "Wherever  an  obli- 
gation is  undertaken  by  two  or  more,  or  a 
right  given  to  two  or  more,  it  is  the  general 
presumption  of  law  that  It  is  a  Joint  obliga- 
tion or  right  Words  of  Joinder  are  not  neces- 
sary for  this  purpose;  but  on  tbe  other 
band,  there  should  be  words  of  severance,  in 
order  to  produce  a  several  responsibility  or  a 
several  right  Whether  the  liability  Incurred 
is  Joint,  or  several,  or  such  that  It  is  either 
Joint  or  several  at  tbe  election  of  tbe  other 
contracting  party,  depends  (tbe  rule  above 
stated  being  kept  in  view)  upon  the  terms  of 
the  contract.  If  they  are  express."  1  Parsons 
on  Contracts,  p.  11.  "It  Is  a  general  presump- 
tion of  law,  when  two  or  more  persons  under- 
take an  obligation,  that  they  undertake  Joint- 
ly. Words  of  sev«»nce  are  necessary  to 
overcome  this  primary  presumption.  In  all 
written  contracts,  therefore,  whether  the  lia- 
bility incurred  is  Joint  or  several,  or  Joint  and 
several,  is  to  be  determined  by  looking  at 
the  words  of  the  Instruments,  and  at  them 
alone.  The  subject-matter  of  tbe  contract 
and  tbe  interests  of  tbe  parties  assuming  a 
liability,  have  nothing  to  do  with  tbe  ques- 
tion. It  may  be  otherwise  with  respect  to  the 
rights  of  the  covenantees,  where  there  are 
more  than  one.  There  are  not  wanting  cases 
in  which  it  has  been  held  that  when  the  in- 
terests of  the  covenantees  are  several  they 
may  sue  severally,  though  the  terms  of  tbe 
covenant  upon  which  they  sue  are  strictly 
Joint  Even  this,  however,  has  been  doubted. 
But  however  it  may  be  with  the  rights  of 
covenantees,  it  Is  a  settled  rule  that  whether 
the  liability  of  covenantors  is  Joint  or  several, 
or  both,  depends  exclusively  upon  the  words 
of  tbe  covenant  And  tbe  language  of  sev- 
eralty or  Joinder  is  the  test  Tbe  covenant  is 
always  Joint  unless  declared  to  be  otherwise. 
Knys  V.  Donnlthome,  2  Burrows,  1190;  Phil- 
lips V.  Bonsall,  2  Bin.  188."  CSty  of  Philadel- 
phia V.  Reeves,  48  Pa.  4T2. 

Of  the  above-quoted  clause  in  tbe  contract  ' 
the  learned  Judge  said:  "The  first  clause  of 
the  contract  standing  alone,  with  tbe  bare 
signatures  of  the  Sayre  Lumber  Company 
and  tbe  defendants,  would  undoubtedly  make 
tbe  undertaking  a  Joint  one;"  but  he  was  of 
opinion  that  taking  tbe  contract  as  a  whole, 
the  intention  of  the  parties,  as  gathered  from 
it,  was  that  it  was  several,  and  not  Joint,  and 
that  each  of  the  parties  of  tbe  second  part 
should  be  bound  only  to  tbe  extent  of  his 
subscription  to  the  capital  stock  of  a  pro- 
posed corporation.  Tbe  clauses  in  tbe  agree- 
ment from  which  he  interpreted  tbe  contract 
as  a  whole  to  be  several  are  as  follows:  "For 
the  purpose  of  forming  a  corporation  to  own 
and  operate  said  factory  and  -fully  carry  out 
tbe  Intention  of  the  subscribers,  it  Is  her^y 
agreed  that  when  this  contract  is  closed  sec- 
ond parties  are  to  incorporate  under  the  laws 
of  the  state  limited  corporation  stock,  nonas 
sessable,  fixing  the  aggregate  amount  of  cap- 
ital at  not  less  than  the  amount  mbacrlbed, 
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divided  into  sbarfis  of  one  liandred>  dollars 
each,  or  according  to  tbe  laws  of  the  state, 
which  are  to  be  issued  to  subscribers  in  pro- 
portion to  their  paid-up  interests  in  said  fac- 
tory; and  It  Is  understood  and  agreed  that 
the  by-laws  shall  provide  that  one-half  a 
cent  a  can  toll  shall  be  set  aside  as  a  fund 
and  declared  and  paid  to  shareholders  as 
dividend  on  stock,  and  shall  be  paid  for  no  oth- 
er purpose.  And  it  is  further  agreed  by  and 
between  all  the  subscribers  for  stock  that  the 
producers  of  milk  are  to  receive  all  its  prod- 
uct brings,  less  the  actual  cost  of  canning, 
packing,  marketing,  etc.,  after  one-half  a 
cent  a  can  has  been  declared  as  a  dividend. 
In  consideration  of  the  above,  all  agree  that 
all  their  milk  shall  be  furnished  to  said  con- 
densory.  For  a  full  and  faithful  perform- 
ance of  our  respective  parts  of  this  contract 
we  bind  ourselves  and  our  successors." 

The  intention  of  the  parties  of  the  second 
part  to  the  agreement  evidently  was  that 
they  would  become  incorporated  for  the  pur- 
pose of  conducting  the  "milk  condensory" 
under  corporate  management.  One  hundred 
and  fifty  of  the  one  hundred  and  eighty-six 
subscribed  for  stock,  simounting  in  the  aggre- 
gate to  $40,600.  The  remaining  thirty-six 
subscribed  for  no  stock  at  all,  but  set  oppo- 
site their  respective  signatures  the  number  of 
cows  whose  milk  presimiably  they  agreed 
they  would  furnish  to  the  "condensory."  Of 
the  150  who  agreed  to  take  stock,  some  also 
made  the  same  apparent  agreement  as  to 
milk.  Instead  of  making  their  incorporation 
the  subject  of  an  independent  agreement, 
they  put  it  in  the  shape  of  an  appendage  to 
their  contract  with  the  Sayre  Lumber  Com- 
pany; '  but,  though  so  appended,  it  is  inde- 
pendent of  that  contract,  and  is  a  separate 
and  distinct  agreement  of  the  parties,  relating 
to  a  different  matter.  The  only  reference  in 
this  appended  agreement  to  the  contract  with 
the  Sayre  Lumber  Company  is  for  the  pur- 
pose of  fixing  the  time  when  the  subscribers 
'  would  become  incorporated.  Without  refer- 
ence to  the  contract  price  which  they  agreed 
they  would  pay  for  their  plant,  they  agreed 
to  become  incorporated  with  a  capital  not  less 
than  the  amount  of  their  subscriptions,  which 
amounted  to  only  $40,600,  or  |1,400  less  than 
they  had  agreed  to  pay  for  their  plant.  In 
this  respect,  as  well  as  in  others,  the  present 
case  differs  from  the  following,  relied  upon 
by  the  learned  judge  in  support  of  the  judg- 
ment entered:  Davis  &  Rankin  Building  & 
Manufacturing  Co.  r.  Jones,  66  Fed.  124,  14 
C.  C.  A.  30,  32  U.  S.  App.  &2;  Davis  &  Ban- 
kin  Buildii^  &  Manufacturing  Co.  v.  Barber 
et  al.  (C.  0.)  51  Fed.  148;  Davis  v.  Belford, 
70  Mich.  120,  37  N.  W.  919;  Davis  &  Bankin 
Building  &  Manufacturing  Co.  v.  Murray,  102 
Mich.  217,  60  N.  W.  437;  Gibbons  v.  Grinsel, 
79  Wis.  365,  48  N.  W.  256;  Davis  v.  Ravenna 
Creamery  Co.,  48  Neb.  471,  67  N.  W.  436.  We 
have  examined  each  of  these  cases,  and 
whether  they  were  correctly  decided,  or 
whether  the  contrary  view,  as  expressed  in 


Davis  T.  Shafer  (O.  C.)  50  Fed.  764,  was  the 
correct  one,  we  need  not  determine;  for  in  all 
of  them  the  agreement  to  incorporate  was 
part  of  the  agreement  for  the  erectloa  of  the 
plant  In  each  case  the  agreement  was  that 
when  the  contract  price  for  the  plant  bad 
been  subscribed  for  the  subscribers  would  be- 
come incorporated,  with  a  capital  stock  not 
less  than  the  amount  of  their  aggregate  sub- 
scriptions as  found  after  their  signatures  to 
the  agreement  for  the  erection  of  the  plant: 
and  the  opinion  of  the  court  in  each  case  was 
that  it  was  manifest,  from  the  face  of  tbe 
contract  for  the  erection  of  the  "condensory" 
or  creamery,  part  of  which  was  the  agree- 
ment to  become  incorporated,  that  the  inten- 
tion of  the  parties  was  that  the  amount  each 
should  pay  for  the  erection  of  the  building 
should  be  limited  to  the  amount  of  his  sub- 
scription. In  each  case  after  the  name  of 
each  of  the  parties  appeared  the  amount  of 
stock  that  he  had  subscribed  for  in  the  pro- 
posed corporation.  There  were  no  parties  to 
any  of  those  agreements  who  did  not  agree 
to  subscribe  for  stock.  In  the  present  case 
the  amount  of  stock  subscribed  for  is  leas 
than  the  contract  price  that  the  parties  agreed 
to  pay  for  the  plant,  and  36  of  them  have  not 
subscribed  for  any  stock  at  all,  but  opposite 
each  name  appears  a  specified  number  of 
cows.  The  milk  of  the  cows  would  be  of 
use  to  the  "condensory,"  but  neither  the  milk 
nor  the  cows  were  what  Pittsley  agreed  to 
receive  for  what  he  furnished  to  tbe  parties 
of  the  second  part,  nor  were  they  what  tbe 
said  parties  agreed  to  pay.  He  was  to  get 
$42,000  in  money,  and  yet,  under  the  view  ex- 
pressed by  tbe  learned  court  below,  if  eacb 
subscriber  is  limited  to  the  amount  of  his 
subscription,  instead  of  receiving  $42,000.  tbe 
appellants  cannot  collect  more  than  $40,000; 
and,  if  the  several  liability  Is  to  be  enforced 
against  the  remaining  parties  to  tbe  agree- 
ment, cows  or  milk  are  all  that  the  appellants 
can  recover  from  them,  for  nothing  else  ap- 
pears opposite  the  signatures  of  36  who  signed 
.the  agreement  to  pay  $42,000  in  money. 

This  judgment  was  on  a  demurrer,  and  all 
that  we  now  decide  Is  that  on  the  face  of 
the  contract,  as  set  forth  in  the  statement, 
tbe  liability  of  the  appellees  Is  joint.  The 
present  judgment,  relieving  them  from  lia- 
bility in  this  joint  action  against  them,  is  re- 
versed, and  the  demurrers  are  overruled, 
with  leave  to  plead. 


(KM  Pa.  IB) 
BBBW  T.  HASTINGS  et  aL 
(Supreme  Court  of  Pennsylvania.    May  11, 
1903.) 

SURVIVING  PARTNKRS-ACCOUNTINQ. 
1.  The  articles  of  copartnership  provided  for 
the  continuance  of  the  firm  after  the  death  of 
a  member,  but  that  the  representative  of  the 
decedent  should  not  participate  in  the  firm  bnu- 
ness,  but  should  receive  6  per  cent,  per  annum 
on  the  capital  invested  and  a  share  in  the  prof- 
its from  year  to  year,    Beld,  that  the  repre- 
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«entatiTea  of  the  decedent  could  not  maintain 

a.  bill  for  an  accounting  for  interest  and  profits, 
until  the  expiration  of  the  term  of  the  partner-' 
ship,  where  the  answers  of  the  surviving  part- 
ners show  that  decedent  at  the  time  of  his  death 
had  withdrawn  an  amonnt  in  excew  of  his  in- 
terest from  the  finn. 

Appeal  from  Ooort  of  Oommon  Pleaa,  Cen- 
ter Comity. 

Bill  by  Oeorge  T.  Brew,  administrator  of 
tieorge  W.  Jackson,  against  Daniel  H.  Hast- 
ings and  others.  From  a  decree  dismissing 
the  bill,  plaintiff  appeals.    Affirmed. 

Love,  P.  J.,  filed  the  following  opinion  of 
the  cotirt  below: 

"The  plaintiff  filed  his  bill,  alleging  the 
formation  of  the  partnership  of  Jackson, 
Hastings  &  Co.,  August  31,  1897,  between 
Geo.  W.  Jackson,  Daniel  H.  Hastings,  J. 
Henry  Cochrane,  and  Henry  G.  McCormlck. 
That  the  capital  stock  was  $50,000,  of  which 
sum  Geo.  W.  Jackson  was  to  pay  into  the 
common  fund  $20,000,  D.  H.  Hastings  $16,- 
666%,  J.  Henry  Cochrane  $6,666%,  and  H.  0. 
McCormlck  $6,666%.  That  the  said  Geo.  W. 
Jackson  did  contribute  his  $20,000  to  said  cap- 
ital stock.  That  Geo.  W.  Jackson  died  in- 
testate October  22,  1897,  and  letters  of  ad- 
ministration dniy  Issued  to  Geo.  T.  Brew, 
plaintiff,  and  Geo.  L.  Jackson.  That  Geo. 
lU*  Jackson  died  on  or  about  May  21,  1900. 
That  the  partnership  was  to  continue  for 
the  term  of  ten  years.  That  the  fourth  par- 
agraph of  the  articles  of  copartnership  pro- 
vided: That  in  the  event  of  the  death  of 
one  or  more  of  the  partners  before  the  ex- 
piration of  the  term  fixed  for  the  duration 
of  the  partnership,  the  capital  of  the  de- 
ceased partner  or  partners  shall  remain  in 
and  be  employed  in  the  business  until  the 
end  of  the  term  for  which  this  partnership 
Is  created  unless  otherwise  agreed  between 
the  surviving  partners  or  partner,  and  the 
legal  representatives  of  the  deceased  part- 
ner or  partners,  and  the  survivor  or  sur- 
vivors, shall  have  the  right  to  continue  to 
use  the  copartnership  name.  The  legal  rep- 
resentatives of  the  deceased  partner  or  part- 
ners in  such  case,  however,  shall  be  paid  six 
per  cent,  pet  annum  on  the  capital  invested 
by  said  partner  or  partners,  and  shall  also 
participate  from  year  to  year,  during  tlie 
term  aforesaid.  In  the  earnings,  In  the  same 
manner,  in  the  same  proportions  and  to  the 
same  extent,  as  the  deceased  partner  him- 
self would  have  participated  under  the  terms 
of  this  agreement,  bad  he  continued  in  full 
life  until  the  expiration  of  the  term  of  the 
partnership  hereby  fixed.  And  it  is  further 
distinctly  agreed  that  the  surviving  partner 
or  partners  shall  have  the  entire,  exclusive 
and  independent  management  of  the  busi- 
ness as  fully  as  all  the-  partners  now  have, 
with  no  Increased  liability  for  mistakes,  ac- 
cidents or  errors  of  Judgment,  and  the  legal 
representatives  of  any  deceased  copartner 
shall  at  no  time  have  any  voice  in  or  power 
of  control  over  the  policy  of  the  manage- 
ment or  conduct  in  said  business.'    That  the 


capital  of  said  Geo.  W.  Jackson,  deceased, 
interest,  and  undivided  profits  have  remain- 
ed in  said  business,  under  the  custody  and 
control  of  said  defendants,  from  the  date  of 
his  death,  October  22,  1897,  to  the  time  of 
filing  the  bill.  That  the  plaintiff  has  re- 
peatedly demanded  the  payment  of  the  in- 
terest due  upon  the  capital  of  said  Geo.  W. 
Jackson  In  said  business,  and  that  the  de- 
fendants have  refused  and  still  refuse  to 
pay  the  same,  and  refuse  to  render  any 
statement  or  account  of  the  profits  of  said 
business.  The  prayers  are  for  a  decree  for 
the  payment  of  $3,600,  the  amount  of  inter- 
est alleged  to  be  due  on  the  capital  of  the 
decedent  in  said  partnership,  and  for  an  ac- 
counting of  the  profits  thereof  to  the  time 
of  the  filing  of  said  bllL 

"The  answer  admits  most  of  the  facts 
alleged  in  the  bilL  It  denies  that  any  de- 
mand was  made  for  the  payment  of  the 
interest  by  the  plaintiff.  It  denies  the  lia- 
bility of  the  defendants  to  pay  the  inter- 
est or  to  account.  It  alleges  that  the  dece- 
dent was  largdy  indebted  to  the  partner- 
ship; -that  the  administrators  paid  on  ac- 
count of  the  said  indebtedness  the  sum  of 
about  $43,000;  that  the  estate  of  the  dece- 
dent is  still  indebted  to  the  partnership  in 
excess  of  the  capital  stock  of  said  decedent 
in  the  partnership;  and  that  there  is  no  lia- 
bility to  account  until  the  term  of  the  part- 
nership expires.  The  answer  also  alleges 
that  the  matters  alleged  in  the  bill  are  res 
adjudlcata;  that  they  were  passed  upon  and 
determined  in  No.  1,  August  term,  1898,  be- 
tween the  same  parties,  when  this  court  de- 
creed an  accounting  to  be  had,  from  which 
an  appeal  was  taken  to  the  Supreme  Oourt, 
and  the  decree  of  the  lower  conrt  reversed, 
reported  in  Brew  v.  Hastings  et  aL,  196  Pa. 
222,  46  Atl.  2S7. 

"The  facts,  as  appear  from  the  pleadings 
and  evidence,  are  as  follows:  The  firm  or 
copartnership  of  Jackson,  Hastings  &  Co.  was 
formed  between  Geo.  W.  Jackson,  D.  H. 
Hastings,  J.  Henry  Cochrane,  and  H.  C.  Mc- 
Cormlck, August  31,  1897.  The  contract  of 
partnership  was  in  writing  of  that  date,  and 
prescribed  the  terms  and  conditions  of  the 
partnership,  the  term  of  10  years  for  which 
It  was  to  continue,  and  fixed  the  capital 
stock  at  $50,000.  Geo.  W.  Jackson  paid  into 
the  concern  $20,000  as  his  share,  D.  H.  Hast- 
ings $16,666%,  and  each  of  the  other  part- 
ners $6,666%  each.  It  was  provided  that 
the  death  of  one  or  more  of  the  partners 
should  not  work  a  dissolution  of  the  part- 
nership, that  the  capital  of  a  deceased  part- 
ner should  remain  in  the  business  until  the 
expiration  of  the  term  provided  for  In  tho 
agreement,  and  that  the  legal  representatives 
of  a  deceased  partner  should  receive  6  per 
cent,  per  annum  upon  the  capital  Of  such  de- 
ceased partner,  as  well  as  participate  from 
year  to  year  in  the  earnings,  in  the  same 
manner  and  in  the  same  proportions  and  to 
the  same  extent  as  the  deceased  partner 
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would  bave  done  vblle  living.  The  sar- 
TlTor  or  surrivorB  are  to  bare  the  exclosive 
and  entire  coptrol  of  the  business.  Geo.  W. 
Jackson  died  ob  or  about  October  22,  1897. 
That  the  survivors  have  continued  the  busi- 
ness In  the  firm  name  of  Jackson,  Hastings 
&  Oo.  ever  since.  That  the  survivors  or  the 
firm  have  neither  paid  the  Interest,  as  pro- 
vided In  the  agreement,  nor  have  they  ren- 
dered any  account  of  the  profits  or  earnings 
of  the  business  from  year  to  year,  but  bave 
refused  to  pay  the  Interest  or  render  any 
account  of  the  earnings  of  the  business  tO' 
the  legal  representative  of  the  estate  of  said 
Geo.  W.  Jackson,  deceased.  That  the  plain- 
tiff, the  duly  qualified  administrator  of  the 
estate  of  Geo.  W.  Jackson,  deceased,  has 
demanded  the  payment  of  the  interest  and 
an  account  of  the  earnings  of  the  busine:>8 
from  the  defendants,  but  they  have  refused 
to  either  pay  the  Interest  or  to  render  any 
account  The  defendants,  hovrever,  contend 
that  they  are  not  liable  to  either  pay  the 
Interest  claimed  by  the  plaintiff  or  a^HJopnt 
as  provided  in  the  articles  of  copartnership, 
because  they  allege  the  estate  of  Geo.  W. 
Jackson  is  still  indebted  to  the  partnership 
to  an  amount  in  excess  of  his  capital  stock 
therein.  This  is  denied  by  the  plaintiff. 
The  real  question,  therefore,  involved,  is  as 
to  the  light  of  the  defendants  to  set  off  their 
alleged  claim  against  the  said  estate  against 
the  claim  of  the  plaintiff,  based  upon  the 
express  terms  and  conditions  of  the  contract 
of  copartnership. 

"The  contention  of  the  defendants  Involves 
the  follo\^ing  propositions:  (1)  The  right 
that  under  the  contract  of  copartnership, 
because  of  the  alleged  Indebtedness  of  the  es- 
tate of  Geo.  W.  Jackson,  deceased,  to  the 
Arm,  they  are  not  liable,  legally  or  equitably, 
to  pay  the  interest,  as  provided  in  the  agree- 
ment or  to  account.  (2)  That  notwithstand- 
ing that  the  legal  representatives  of  the  es- 
tate of  said  decedent  deny  said  alleged  in- 
debtedness, yet  the  defendants  are  in  no 
wise  obliged  to  establish  said  claim  against 
said  estate  by  legal  proof,  and  that  they  have 
the  right  to  refuse  the  inspection  or  exam- 
ination of , the  books  and  accounts  of  the  firm 
to  the  plaintiff,  whereby  the  Justness  and 
legality  of  said  alleged  indebtedness  could  be 
determined.  (3)  That  because  of  the  said 
alleged  Indebtedness  due  the  firm,  that  the 
defendants,  without  proving  their  claim,  can 
offset  It  against  Uie  demands  of  the  plaintiff, 
based  on  the  express  terms  of  the  contract  of 
copartnership,  and  thus  they  assume  the  right 
to  distribute  the  estate  of  the  decedent  re- 
gardless of  the  rights  of  other  creditors  there- 
of or  of  the  insolvency  of  the  estate.  (4) 
That  the  said  alleged  claim  of  the  firm 
against  the  estate,  without  duly  proving  the 
same  or  putting  it  In  Judgment  is  entitled  to 
preference  over  the  claims  of  other  creditors 
of  said  estate;  and,  further,  that  the  de- 
fendants con  definitely  violate  and  repudiate 
the  terms  of  the  contract  of  copartnership. 


and  refuse  to  be  bound  by  or  comply  with 
the  terms  thereof,  while  the  legal  representa- 
tives of  the  estate  of  Geo.  W.  Jackson  are 
to  be  held  and  bonnd  by  the  very  letter  of  it, 
until  it  expires  by  its  own  limitation. 
>  "These  propositions  are  ptacUcaUy  the 
same  as  were  Involved  when  the  case  was  be- 
fore us  in  the  case  of  Brew  v.  Hastings  et  al., 
to  No.  1,  August  term,  1SB&.  We  then  found 
and  held  that  partneiship  was  practically  dis- 
served; not  because  the  evidence  of  a  parol 
agreement  to  dissolve  warranted  It  as  we 
distinctly  said  it  did  not  hot  that  the  parties 
so  treated  It,  and  we  decreed  a  dissolution  of 
it  The  decree  was  based  upon  an  the  evi- 
dence, acts,  and  the  claim  of  the  defendants 
that  they  were  not  obliged  to  comply  with 
the  terms  of  the  articles  of  copartnership, 
and  did  not  propose  to;  that  they  did  not  pay- 
pose  to  pay  the  annual  interest  upon  the 
capital  of  the  estate  of  Gea  W.  Jackson  in 
the  business,  or  allow  his  legal  representatives 
to  also  participate  from  year  to  year  in  the 
earnings  of  the  business.  They  assumed,  as 
they  do  now,  that  because  of  their  alleged 
claim  against  the  estate  of  said  decedent 
they  could  appropriate  the  capital  of  said  de- 
cedent to  the  payment  of  their  claim,  the  le- 
gality of  which  was  denied,  without  legally 
proving  the  same  or  putting  It  in  Judgment 
and  thus  liquidate  the  Interest  of  said  de- 
cedent in  the  partnership  In  their  own  way, 
regardless  of  the  rights  of  other  creditors  of 
the  estate,  or  of  Its  Insolvency.  We  had  al- 
ways understood  the  law  to  be,  and  In  fact 
had  not  heard  it  mooted,  that  a  contract 
should  be  mutually  binding  upon  all  parti« 
to  It,  and,  If  one  or  the  other  of  the  par- 
ties refuse  to  be  bound  or  comply  with  its 
terms,  that  the  other  could  have  a  remedy 
for  the  breach  thereof  or  rjesclnd  the  contract 
Thus  the  contractual  relation  would  be  dis- 
solved, and,  If  It  were  a  contract  of  partner- 
ship, it  would  work  its  dissolution,  and  the 
accounts  of  the  partnership  would  be  subject 
to  adjustment  and  settlement  and  the  rights 
of  the  parties  determined. 

"Inasmuch  as  the  defendants  claimed  the 
right  and  assumed  to  liquidate  the  Interest  of 
the  estate  of  Geo.  W.  Jackson  In  the  co- 
partnership, with  the  other  facts  in  the  case, 
and  their  refusal  to  abide  by  the  terms  of  the 
agreement  we  felt  warranted  in  decreeing  a 
dissolution  of  the  partnership  when  the  case 
was  before  us  on  the  prior  hearing.  We  also 
held  that,  If  the  estate  was  Indebted  to  the 
^rm  as  alleged,  that  the  ^rm,  as  a  creditor 
of  the  estate,  had  qo  preference  over  other 
creditors,  and  that  the  defendants  could  not 
assume  to  distribute  In  their  ovm  way  the 
estate  of  the  decedent 

"This  Is  a  preliminary  hearing,  asking  for 
a  decree,  ordering  an  account,  and  the  pay- 
ment of  money.  The  defendants  take  the 
same  position  now  that  they  did  in  the  for- 
mer hearing  and  trial.  They  deny  their  le- 
gal liability  to  pay  the  Interest  on  the  capital 
of  decedent's  estate  paid  Into  the  partnership 
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annually,  and  to  pay  the  eaenlngs  from  year 
to  year,  as  provided  In  the  agreement,  be- 
cause they  allege  the  estate  is  Indebted  to 
them  In  excess  of  the  amount  of  the  said 
capital  paid  In.  In  other  -words,  they  are 
not  obliged  to  perform  their  part  of  the  con* 
tract.  They  do  not  retain  the'  said  capital  as 
a  loan  nnder  the  articles,  bnt  appropriate  it 
to  a  claim  that  is  dispnted.  Suppose  the  de- 
fendants asserted  no  claim  against  the  estate 
of  Qeo.  W.  Jackson,  and  the  defendants  re- 
fused to  pay  the  interest  and  the  earnings 
from  year  to  year,  as  provided  in  the  agree- 
ment, -would  it  be  held  that  the  estate  would 
be  bound  by  the  letter  of  the  agreement,  and 
would  be  remediless,  imtll  the  term  of  the 
partnership  expired  by  the  limitation  therein 
provided?    We  hardly  thinlc  so. 

"So  the  question  involved  in  the  case  la 
-whether  one  party  to  a  contract  is  to  be 
bound  and  the  other  not?  Whether  the  de- 
fendants, because  of  an  allied  claim,  which 
la  denied  by  the  plaintiff,  can  assume  to  ap- 
propriate the  Interest  of  Geo.  W.  Jackson, 
deceased,  to  the  payment  thereof,  without  le- 
gally proving  the  same  >or  subjecting  It  to 
proper  investigation  and  examination,  and 
thas  liquidate  the  Interest  of  said  estate  in 
the  partnership,  and,  further,  whether  the 
defendant  can  asaume  todlfltstbute  the  estate 
of  said  deoedenti  regardless  of  the  rights  of 
other  creditors  or  Hs  Insolvency,  the  defend- 
ants contend  they  have  svcb  Eight.  It  wonld 
appear  from  the  decision  in  Brew  v.  Hastings 
et  al.,  106  Pa.  222,  46  AtL  267,  It  was  meant 
to  sustain  the  contention  of  the  defendants 
and  that  they  are  not  Uable  to  account.  Un- 
der that  decision  we  feel  constrained  to. dis- 
miss the  bill,  and  refuse  the  prayers  thereof." 

"Brror  asaigned"  was  the  decree  of  the 
conrL 

Argued  before  DBAM,  FVIl.lf,  BROWN, 
MESTBEZAT,  and  FOTXEB,  JJ. 

Charles  F.  Hewes  and  John  M.  Dale,  for 
appellant  Seth  T.  McCormick  and  Wilbur 
V.  Boeder,  for  appellees. 

FBB  CURIAM.  In  the  case  o^  Brew  t. 
Hastings  et  al.,  196  Pa.  222,  46  AtL  267,  we 
decided  that  the  partpetahip  agreement  be- 
tween the  parties  of  Beptember  1,  1897,  was 
a  valid  one,  equally  binding  upon  all,  and 
that  tbelr  rights  and  remedies  against  each 
other  must  be  defined  and  restricted  by  Its 
terms.  That  suit  was  brought  in  1899,  the 
one  before  us  in  March,  1901.  We  did  not 
bold  in  the  former,  nor  do  we  bold  in  this 
case,  that  defendants  are  not  accountable. 
We  do  hold  that  under  the  agreement  the 
suits  for  an  account  now  are  premature,  and 
the  decree  of  the  learned  Judge  of  the  conrt 
belo-w  is  to  that  effect,  although  bis  reason- 
ing would  lead  to  an  entirely  different  one. 
In  substance,  part  of  the  argument  of  the 
able  counsel  for  appel)ant  is  an  apology  for 
the  inconsistent  reasons  glyen;  but  these  are 
Immaterial.    As  ,we  have  more  than  once 


said,  we  do  not  review  reasons  for  Judgments. 
If  the  Judgment  be  right,  even  though  the 
reasons  given  wholly  fall  to  sustain  it,  or 
would  logically  lead  to  a  different  one,  it 
must  stand. 

In  the  first  case,  la  our  view  of  the  law,  we 
felt  compelled  to  reverse  the  Judgment,  and 
at  some  length  we  gave  our  reasons  therefor. 
In  the  present  case  the  learned  Judge  of  the 
court  below  inadvertently  fell  into  the  mis- 
take of  assuming  that  one  of  bis  functions 
was  that  of  revleirtng  a  decree  of  this  court, 
while  the  law  and  the  Constitution  restrict 
that  function  to  a  vindication  of  his  own. 
Hence  this  anomalous  record  of  an  opinion 
calling  for  a  decree,  in  favor  of  plaintiff,  yet 
oonduding  with  one  in  favor  of  defendants. 
Bat  aa  the  decree  is  right,  the  reasons  work 
no  material  injury  to  anybody;  we  pass  them 
over,  therefore,  as  harmless,  and  afibm  his 
decree. 

Decree  afllrmed  accordingly. 


cm  Fa.  MS) 
KBLLKY  T.  SHAY  et  A 
(Supreme  Court  of  Pennsylvania.    May  U, 
1903.) 

INTHRVSNTION— bKORBB— CROSS-BIU^ 
y  PARTNEBSHIP— ACCOUNTJMQ. 

'  1,  Where,  on  a  bill  foir  a  partnership  ac- 
coontiuK,~plaiiitifl  sets  up  a  debt  owing  by  the 
firm  to  a  third  party,  -ivno  is  made  defendant 
by  Intervention,  and  the  debt  is  established  in 
the  accounting,  the  intervening  creditor  is  en- 
titled to  a  decree  in  his  f^vor  without  filing  a 
cross-bill. 

2.  Where,  on  dissohition  bf  a  partnership,  the 
sale  of  the  partnership  property  would,  under 
the  circamstances,.  give  an  advantage  to  one  of 
the  partners'  in  the  bidding,  the  court,  on  pay- 
ment of  all  the  debts,  may  divide  the  proper^ 
in  specie.  ' 

Appeal  from  Court  of  Common  Pleas, 
Washington  County. 

,  Bill  by  H.  A.  Kelley  against  John  W.  Shay 
anil  others.  From  the  decree  the  defendants 
appeal.    Affirmed. 

Argued  before  MITCHBa^  DBAN, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

A.  M.  Todd,  John  C.  Bane,  and  George  A. 
Jenka,  for  appellants.  A.  Leo  Weil,  John  W. 
Donnan,  David  Sterrett,  and  Chas.  M.  Thorp, 
for  appellee. 

POTTEB^  J.  This  bill  is  filed  for  an  ac- 
counting of  partnership  transactions,  and  for 
the  appointment  of  a  receiver.  The  bill  avers 
and  the  answer  admits  that  a  partnership, 
under  the  firm  name  of  John  W.  Shay,  was 
formed  between  Shay  and  Kelley  In  the 
spring  of  1891,  for  the  purpose  of  drilling  oil 
and  gas  wells  by  contract  In  Wasliincton 
county.  Pa.  The  partnersliip  continued  until 
Its  dissolution  by  defendant  Shay  on  Novem- 
^  27,  1897.  During  the  existence  of  the 
partnership,  each  member  was  at  liberty  to 
engage  In  the  business  of  leaaing  lands  and 
producing  oil  upon  his  own  account,  and  each 
of  them  availed  himself  of  this  privilege.    In 
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couductlng  the  buaineas  of  tbe  firm,  Kelley 
was  the  outside  man,  and  did  the  field  work, 
whUe  Shay  was  the  financial  man,  and  the 
managing  partner,  and  took  the  contracts, 
collected  and  paid  out  the  money,  and  kept 
the  books.  Shay  and  Kelley  were  also  part- 
ners with  others  In  similar  operations  in 
West  Virginia  and  in  Greene  ccwinty.  Pa.;  the 
Greene  county  leases  having  been  negotiated 
by  one  McCauUey,  under  an  agreement  by 
which  he  was  to  have  an  Interest  In  the  leas- 
es. Shay  alleges  that  at  three  different  pe- 
riods during  the  existence  of  the  partnerships, 
final  settlements  to  their  dates  were  made  be- 
tween tbe  partners,  and  balances  shown  were 
paid,  and  receipted  for  by  the  plaintiff.  Bnt 
the  court  below  finds  that,  without  fraud  or 
wrongful  Intent  upon  Shay's  part,  very  se- 
rious and  extensive  errors  were  made  in  the 
keeping  of  the  accounts,  which  warranted 
the  disregarding  of  tbe  intended  settlemeiftB, 
and  entitled  Kelley  to  an  accounting  for  the 
entire  period  of  the  partnership.  The  court 
suggested,  however,  that  it  be  "along  the 
lines  of  the  defendant's  accounting  hereto- 
fore, in  order  that  from  the  books  and  ac- 
connts  kept  of  the  bnslness  between  them 
there  may  be  pointed  oat  errors  and  items  of 
debit  and  credit,  and  explained  in  the  varioua 
accounts,  and  tbe  recollection  of  the  parties 
concerned  refreshed  from  them."  He  there- 
fore appointed  James  I.  Brownson,  Jr.,  Esq., 
as  assessor,  to  call  before  him  the  parties, 
with  their  account  books,  voucben,  and  pa^ 
pers,  from  which,  and  from  the  testimony  to 
be  taken,  .he  was  to  state  an  account;  and, 
in  order  to  facilitate  the  taking  of  tbe  testi- 
mony, be  was,  by  agreement  of  all  concerned, 
appointed  an  examiner,  for  the  purpose  of  ad- 
ministering oaths  and  talcing  the  depositions 
of  witnesses.  Tbe  assessor  proceeded  most 
tboroughly  and  diligently  with  the  duties  of 
his  appointment,  and  'after  much  patient  in- 
vestigation and  careful  con9lde^ation,  filed  a 
clear,  methodical,  and  able  account;  and 
thereafter,  the  assessor  having  filed  bis  re- 
I>ort,  and  exceptions  thereto  having  been  filed 
by  both  parties,  and  additional  testimony  hav- 
ing been  taken  before  the  court,  after  argu- 
ment by  counsel,  and  due  consideration,  the 
court  entered  a  final  decree,  dismissing  most 
of  the  exceptions,  and  confirming  tbe  report, 
as  modified  in  certain  particulars.  The  de- 
cree sets  forth.  Inter  alia,  that  certain  shat«s 
of  the  capital  stock  of  the  Greensboro  Nat- 
ural Gas  Company,  standing  in  the  name  of 
John  W.  Shay,  and  subscribed  for  by  him,  and 
purchased  with  partnership  property,  are  the 
property  of  the  partnership  of  Shay  &  Kel- 
ley, and  are  subject  also  to  the  interest  of  S. 
F.  McCaulley  therein.  The  interests  of  the 
several  parties  are  farther  defined  by  the  de- 
cree, and  the  gas  company  is  directed  to  is- 
sue certificates  of  stock  to  the  parties  en- 
titled thereto,  upon  payment  of  the  balafices 
yet  due.  It  is  argued  here,  under  the  assign- 
ments of  error  filed  upon  behalf  of  the  ap- 
pellant Bhay,  that  tbe  defendant  McCaulley 


was  not  entitled  under  the  pleadings  to  af- 
SrmatiTe  relief,  in  the  absence  of  a  cross- 
bill. He  was  not  an  original  defendant.  It 
was  found  upon  preliminary  hearing  that  Mc- 
Caulley claimed  an  Interest  in  tbe  partn^- 
Bhlp  and  in  the  property  in  controversy,  and 
the  appellant  Shay  moved  to  dismiss  the  bill 
for  these  reasons.  The  court  below  refused. 
but  ordered,  tbe  case  to  stand  over  until  Mc- 
Caulley should  be  brought  upon  the  recotC 
Upon  notice  and  service  of  the  bill,  to  wbicb 
his  name  had  been  added  as  defendant  by  an 
amendment  duly  allowed,  McCaulley  appear- 
ed, and  filed  what  was  termed  an  "answer," 
but  which.  In  effect,  was  a  petition  to  inter- 
vene. Upon  final  hearing,  it  was  foand  tliat 
the  partnership  owed  money  to  McCaulley. 
and  that  he  was  also  entitled  to  certain 
shares  of  stock  of  the  Greensboro  Natural 
Gas  Company,  which  were  held  by  tbe  receiv- 
ers of  the  partnership.  The  court  directed 
that  tbe  money  should  be  paid,  and  tbe  cer- 
tificates of  stock  should  be  delivered  to  Mc- 
Caulley. This  is  tbe  extent  of  the  afiBmiatiTe 
relief  granted  to  liim,  and  of  which  appellant 
complains.  It  was  no  more  than  would  bare 
been  required  if  McCaulley  had  not  been  a 
party  to  the  bill.  The  Indebtedness  of  tbe 
partnership  to  him  must  have  been  ascertain- 
ed and  paid  ~be1ore  the  partnership  affairs 
could  be  wound  up  and  the  assets  distribat' 
ed.  It  was  not  tbe  awarding  of  an  amonnt 
claimed  by  botb  partners  or  by  neither.  Kel- 
ley admitted  McCaulley  bad  a  claim,  bnt  did 
not  know  tbe  amount;  Shay  denied  it  alto- 
gether. Before  Kelley's  interest  in  the  part- 
nership could  be  ascertained,  McCanlley's 
claim  must  be  determined.  The  method  par- 
sued  simply  made  McCauUey  a  party  to  tbe 
adjudication,  and  bound  him  by  tbe  resolt. 
To  the  general  rule  which  requires  a  defend- 
ant to  file  a  cross-bill  when  seeking  to  en- 
force his  rights,  there  is  a  well-recognlzed  ex- 
ception in  cases  of  accounting  where  a  bal- 
ance Is  found  due  to  tbe  defendant  Thus 
in  Freeland  r.  South  Penn  Oil  Co.,  189  Pa. 
54,  41  Atl.  1000,  after  citing  the  rule.  Justice 
Fell,  delivering  the  opinion  of  the  court,  thus 
continues:  "There  are'  some  well-recognized 
exceptions  to  this  rule,  where  a  defendant 
may  have  a  decree  In  his  favor  without  c 
cross-bill,  as  on  a  bill  for  a  specific  perform- 
ance, where  the  defendant  sets  np  in  tbe 
answer  and  proves  an  agreement  different 
from  tbe  one  sought  to  be  enforced;  on  a 
bill  for  accounting,  if  a  balance  Is  found  due 
the  defendant;  and  on  a  bill  for  partition, 
where  tbe  defendant  claims  the  same  relief 
as  is  sought  by  tbe  original  bill.  These  and 
other  exceptions  are  very  clearly  stated  in  5 
Ency.  of  PI.  &  Pr.  p.  634."  And  in  LangdeU  <» 
Equity  Pleading  (section  159,  p.  184),  after  dis- 
cussing tbe  question  as  to  tbe  necessity  for  a 
cross-bill,  it  is  said:  "So  where  tbe  decision 
of  a  controversy  between  a  plaintiff  and  two 
defendants  raises  an  incidental  and  collateral 
question  between  the  codefendants,  tbe  court 
win  sometimes  dispose   of    tbe   matter   by 
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jneana  of  a  reference  to  a  master,  and  tbua 
saye  the  expense  of  a  separate  suit,  and  the 
same  course  has  been  taken  where  It  was 
impossible  to  glre  the  plaintiff  the  relief  to 
which  be  was  entitled  withont  first  deciding 
a  question  between  the  codefendants.  Hood 
V.  Glapham,  19  Bear.  90-96;  Dubedy  T.  Day, 
14  Beav.  9." 

But  there  to  another  ground  upon  which 
the  action  of  the  court  below  In  this  respect 
may  be  sustained.  The  adverse  Interest 
here  is  between  codefendants,  and,  as  be- 
tween themselves,  defendants  may  have  af- 
firmative relief  without  a  crosa-blll.  In 
Beach  on  Mod.  Eq.  Pr.  S  "430,  this  rule  Is 
thus  stated:  "In  chancery  suits,  where  par- 
ties have  been  made  defendants  because 
they  will  not  Join  as  plaintiffs,  who  are  yet 
necessary  parties,  it  has  long  been  settled  that 
adverse  interests  as  between  codefendants 
may  be  passed  upon  and  decided,  although 
they  are  not  put  In  issue  by  the  pleadings, 
and  no  adversary  proceedings  are  had;  and 
if  the  j>arties  have  had  a  hearing  and  an 
opportunity  of  asserting  their  rights,  they 
are  concluded  by  the.  decree  as  far  as  it 
affects  rights  presented  to  the  court  and 
passed  upon  by  its  decree";  and  many  au- 
thorities are  dted  to  sustain  the  proposition. 
The  partnership  property  was  in  the  hands 
of  the  court,  through  Its  receivers,  and  was 
there  for  division  and  distribution.  McCaul- 
ley  claimed  an  interest  in  the  property.  The 
interests  of  the  partners  could  not  be  deter- 
mined until  his  claim  was  adjudicated.  He 
appeared,  and  submitted  his  interests  to  the 
court,  and  asked  for  its  protection;  and  the 
court  has  by  its  decree,  made  with  all  par- 
ties In  interest  before  it,  defined  the  extent 
of  McCaulley's  Interest,  and  was  thereby 
enabled  to  determine  the  main  controversy 
between  the  partners,  and  state  the  account 
between  them.  We  see  no  error  In  its  action 
In  80  doing.  The  court  fpnnd  as  facts  that 
both  the  partnership  and  McOaulley  had  in- 
terests in  the  lease  upon  the  Gray  farm  In 
Greene  county.  Pa.,  and  that  Shay  had  ex- 
changed that  lease  for  stock  in  the'  Greens- 
boro Natural  Gas  Company,  and  it  there- 
fore ordered  Shay  to  turn  over  to  McCaulley 
and  to  the  partnership  their  proportionate 
shares  of  the  stock.  This  was  manifestly 
right  upon  the  facts,  and  we  will  not,  of 
course,  disturb  the  finding  of  facts  by  the 
court  below. 

The  appellant  complains,  also,  that  the 
court,  having  found  that  the  partnership 
owned  certain  shares  of  the  stock  of  the 
Greensboro  Natural  Gas  Company,  ordered 
the  distribution  of  the  said  stock  to  be  made 
in  specie,  instead  of  directing  it  to  be  sold, 
and  the  proceeds  divided.  The  general  rule 
l8  that,  upon  the  dissolution  of  a  partner- 
ship, it  Is  the  right  of  each  partner  to  have 
the  partnership  property  converted  into  mon- 
ey by  a  sale.  The  reason  for  this  course 
Is  that  it  Is  generally  the  fairest  way  to  pro- 


ceed. But  here  the  court  has  found  that 
the  partnership  debts  are  all  paid,  and  hence 
there  is  no  need  for  money,  and  that  further, 
in  case  of  a  sale  of  the  stock.  Shay  would, 
from  the  circumstances  of  the  case,  have 
certain  advantages  over  Kelley,  so  that,  to 
use  the  language  of  the  court,  "these  par- 
ties would  not  be  upon  ah  equality  in 'bid- 
ding for  the  stock  If  it  were  put  up  for  sale, 
and  that  it  will  be  fairer  and  more  Just  to 
give  to  each  his  proper  share  of  the  stock 
in  specie,  if  Kelley's  proportion  of  the  lia- 
bility to  the  gas  company  is  provided  for." 
Equity  and  good  conscience,  therefore,  re- 
quire that  In  the  present  case  the  stock  should 
be  divided  In  kind,  rather  than  that  it  should 
be  sold  and  the  proceeds  divided.  The  rule  is 
generally  the  other  way,  because  the  fairest 
results  are  in  most  cases  reached  by  a  sale. 
But  where,  as  here,  the  reason  fails,  the  rule 
must  be  honored  in  the  breach,  rather  than  in 
the  observance. 

The  conclusions  of  law  reached  by  the 
court  below  are  warranted  by  the  facts  as 
found  by  him,  and  we  are  not  convinced  that 
the  evidence  fails  to  support,  in  any  particu- 
lar, his  fiudings  of  fact.  It  follows  that  the 
specifications  of  error  based  thereon  cannot 
be  sustained.  The  thirteenth  specification  of 
error  complains  of  the  placing  of  the  costs 
upon  this  appellant  Under  the  evidence,  as 
a  whole,  we  think  they  were  properly  impos- 
ed. The  court  below  will,  of  course,  protect 
the  Interests  of  the  Greensboro  Natural  Gas 
Conii)any  in  obeying  Its  order  to  transfer  up- 
on its  books  the  shares  of  stock  to  the  various 
parties  entitled  thereto. 

The  assignments  of  error  are  all  overruled, 
the  appeal  is  dismissed,  and  the  decree  of  the 
court  below  is  affirmed. 


(KM  Pa.  JU) 

EBLLBT  V.  SHAY  et  aL 

(Supreme  Court  of  Pennsylvania.    May  11, 
1903.) 

APPEAIi—RBVIKW-PARTNBRSHIP— ACCOUNT- 
ING—INTEREST— RIGHTS  OF  PARTNER. 

1.  A  finding  of  fact  based  on  sufficient  evi- 
dence will  not  be  reversed  on  appeal. 

2.  A  partner  will  not  be  charged  with  in- 
terest on  money  of  the  firm  in  his  hands,  where 
the  retention  has  not  been  fraudulent,  and 
there  has  been  no  misapplication  of  the  money. 

3.  A  partner  who  pnrchases  stock  of  a  cor- 
poration in  whose  business  the  firm  is  interest- 
ed, and  pays  for  the  same  out  of  the  partner- 
ship assets,  may  buy  with  his  own  money  stock 
of  the  same  corporation,  where  he  has  reserved 
to  himself  the  right  to  engage  in  business  upon 
his  own  account  of  the  same  character  as  that 
in  which  the  firm  is  engaged. 

Appeal  from  Court  of  Common  Fleas, 
Washington  County. 

Bill  by  H.  A.  Kelley  against  John  W.  Shay 
and  others.  From  the  decree  the  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  MITCHELL,  DEAN, 
BROWN,  MESTRBZAT,  and  POTTER,  JJ. 
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Jobn  W.  Dorman,  David  Sterrett,  A.  Leo 
Weil,  and  0.  M.  Tborp,  for  appellant  George 
A.  Jenks,  Jobn  C.  Bane,  and  Todd  &  Wiley, 
for  appellee  John  W.  Shay.  Edwin  S.  Craig 
and  Andrew  M.  Linn,  for  appellee  Greens- 
boro Natural  Gas  Company. 

POTTER,  J.  (Ttae  assignments  of  error 
In  this  case  are  directed  in  the  first  instance 
against  the  action  of  the  court  below  in  re- 
fusing to  include  in  the  order  for  an  ac- 
counting the  transactions  of  the  firm  of  J. 
W.  Shay  &  Co.  We  consider  the  court's  find- 
ings of  fact  as  a  su£acient  answer  to  this 
complaint  It  has  -found  that  the  interest  of 
Shay  and  Kelley,  respectiyely,  in  the  firm  of 
J.  W.  Shay  &  Oo.  were  individual  interests, 
and  that  the  partnership  of  Shay  &  K^ey 
was  not  Interested  as  a  firm  In  the  said  firm 
of  J.  W.  Shay  &  Co.;  and  further,  that  upon 
the  sale  of  the  property  of  Bhay  &  Co.,  and 
after  the  payment  of  all  existing  debts  of  the 
said  firm,  "the  net  balance  was  distributed 
and  paid  to  the  several  members  of  tine  firm 
in  proportion  to  their  respective  Interests,  and 
said  firm  was  dissolved,  and  Its  entire  assets 
disposed  of  and  paid  out,"  with  the  exception 
of  certain  tools,  cordage,  etc,  which  were 
bought  by  Shay  and  Kelley,  respectively.  If 
this  finding  is  correct,  it  follows  that  Kelley 
is  not  now  entitled  to  any  further  accounting 
from  Shay  for  the  business  of  J.  W.  Shay  & 
Co.  Neither  do  we  see  any  substantial  merit 
in  the  suggestion  that  Shay  failed  to  account 
in  accordance  with  the  terms  of  the  order  of 
court,  and  that  instead  of  so  doing  he  com- 
pelled Kelley  to  assume  the  burden  of  proof, 
and  the  expense  of  surcharging  and  falsifying 
the  books  and  papers  of  Shay.  The  whole 
matter  was  referred  to  the  assessor,  to  be 
thoroughly  sifted  and  probed,  and  with  full 
power  to  call  for  all  accounts,  books,  vouch- 
en,  and  papers,  so  that  he  might  make  a 
complete  and  searching  investigation.  His 
report  shows  that  be  did  so,  and  that  the  op- 
posing contentions  and  claims  of  the  parties 
were  submitted,  supported,  and  combated  to 
the  fullest  extent.  It  is  dlfiScult  to  see  how 
there  could  be  any  more  thorough  sifting  of 
the  facts,  or  how  a  more  full  and  accurate 
investigation  could  be  made.  No  complaint 
was  made  by  the  assessor  of  any  refusal  or 
failure  upon  the  part  of  Shay  to  produce 
books  or  accounts,  or  afTord  any  and  all  in- 
formation as  to  the  affairs  of  the  parties  con- 
cerned within  his  possession.  The  assessor 
gave  careful  consideration  to  the  question  of 
the  allowance  of  interest  to  Kelley  upon  the 
balance  found  to  be  due  him  from  Shay,  and 
we  are  not  Inclined  to  disturb  the  conclusion 
reached  by  him  as  confirmed  by  the  court  be- 
low. There  Is  much  confusion  in  the  authori- 
ties as  to  what  is  proper  in  the  allowance  of 
Interest  ia  partnership  accountings, .  and  it 


can  hardly  be  held  that  any  fixed  rule  bas 
been  established.  The  state  of  the  anthoritiea 
is  in  fact  not  such  as  to  justify  the  deduction 
from  them  of  any  general  principles  upon 
this  subject  .Iiindley  on  Partnership,  *389. 
Except  where  there  has  been  a  fraudulent  re- 
tention or  an  Improper  application  of  money 
of  the  firm,  it  is  not  the  practice  of  the  court 
to  charge  a  partner  with  interest  on  money  of 
the  firm  in  his  hinds.  Lindley  on  Partner- 
ship, •391.  In  Brenner  v.  Carter,  203  Pa.  75. 
62  AtL  178,  the  following  language  was  ap- 
proved In  the  opinion  of  our  Brother  BROWN 
(page  77,  203  Pa.,  page  178,  62  Atl.):  "The 
Pennsylvania  rifle  on  this  subject  was  laid 
down  by  Mr.  Justice  Sharswood  in  Oyger's 
Appeal,  62  Pa.  78  [1  Am.  Rep.  882].  In  the 
aettlement  of  partnership  accounts,  the  allow- 
ance or  refusal  of  Interest  depends  upon  the 
circumstances  of  each  particular  case;  any 
unbending  rule  would  worlt  injustice  in  some 
case.  And  this  rule  has  been  frequently 
restated.  Jones  v.  Farquhar;  186  Pa.  386  [40 
AtL  1134]."  Bee,  also,  Carter  v.  Piodncen' 
Oil  Co.,  200  Pa.  679,  60  Atl.  167. 

The  disposition  of  the  question  of  Interest 
by  the  court  below  seems  to  be,  under  aO  the 
circumstances  of  this  case,  equitable  and 
Just  There  would  be  much  force  in  the  con- 
tention of  Kelley  as  to  his  right  in  the  stock 
of  the  Greensboro  Natural  Gtas  Company  pur- 
chased by  Shay  with  cash  if  it  were  not  for 
the  agreement  by  which  each  partner  reserv- 
ed to  himself  the  right  to  engage  in  business 
upon  his  own  aconnt  The  conrt  below  in  its 
final  opinion  puts  It  thus:  "As  we  have 
found,  it  was  a  part  of  the  terms  of  the  part- 
nership that  Shay  should  be  at  liberty  to  en- 
gage in  business,  and  take  interests,  in  the 
same  line  in  which  the  firm  was  engaged,  on 
his  own  individual  account  We  therefore 
think  that  after  taking  for  the  firm  the  stock 
which  was  Issued  in  payment  for  the  firm's 
half  interest  in  th^  Gray  lease,  and  holding 
for  it  the  stock  which  was  paid  for  with  the 
proceeds  of  the  quarter  Interest  sold  to  Craig, 
he  was  left  at  liberty,  by  the  terms  of  the 
partnership,  to  subscribe  on  his  own  account 
for  a  part  of  the  other  stock  which  was  to  be 
sold  for  cash.  He  did  so  without  any  objec- 
tion on  Kelley's  part  No  part  of  the  funds 
of  the  firm  can  be  Identified  as  having  enter- 
ed into  and  paid  for  the  stock  so  taken.  We 
decide  that  the  twenty-five  shares  last  above 
specified  belong  to  and  are  the  individual 
property  of  John  W.  Shay." 
'  With  these  concluslOBS  we  agree,  ^  we 
do  with  the  final  conclusion  that  Shay's  lia- 
bility as  a  trustee  for  Shay  &  Kelley  and  Me- 
Caulley  is  limited  to  125  shares  of  the  original 
stock,  and  a  proportionate  amount  of  the 
new  issue. 

The  assignments  of  error  are  orerruled,  and 
the  decree  ta  afflnned. 
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RAIUtOADS-CROSSINOS-HIOHWATS— AUTHOR- 
ITY TO  CON8TRU<r^-INJORIBa  TO  TRAVELER 
— CONTRIBUTORY  NEQLIOENCE. 

1.  Under  Gen.  Laws  1896.  c.  187,  (  47,  pro- 
Tidins  that  every  railroad  corporation  operating 
a  railroad  in  the  state  shall  cause  a  flagman 
to  b«  placed  where  railroads  cross  public  nlgh- 
waya,  when,  in  the  opinion  of  the  town  coundl, 
it  Is  neceasarr  for  the  public  safe^,  and  Pub. 
Laws,  c.  834,  {  2,declaring  that  no  highway  shall 
be  built  across  any  railroad  track  at  grade  ex- 
cept by  consent  of  the  railroad  commissioner, 
a  railroad  company  is  under  no  obligation  to 
maintain  a  flagman  at  a  grade  crossing  over 
a  highway  not  authorized  by  the  railroad  com- 
mis-sioner,  though  the  council  has  ordered  that 
flagmen  shall  be  provided  at  all  ^ade  cross- 
ings within  the  city  limits. 

2.  A  traveler  on  a  highway  was  injured  by  a 
train  at  a  crossing.  The  view  of  the  track  from 
the  ci-ossing  was  nnobstmcted  for  a  distance 
of  1,700  feet  in  the  direction  from  which  the 
train  was  coming.  From  a  point  60  feet  back 
from  the  fence,  on  the  street  as  he  approached 
the  crossing,  tiie  view  of  the  track  was  un- 
obstructed for  600  feet.  When  the  whistle 
blew  about  200  feet  away,  the  traveler  was 
20  feet  from  the  track,  and,  without  stopping, 
looking,  or  listening,  he  drove  along  until  the 
wagon  was  struck  by  the  train.  Beld,  that 
he  was  guilty  of  contributory  negligence  war- 
ranting the  direction  of  a  verdict  for  the  rail- 
road company. 

Action  by  Margaret  McQoran,  executrix  of 
William  McGoran,  against  the  New  York, 
New  Haven  &  Hartford  Railroad  Company. 
Verdict  for  defendant.  Case  beard  on  plain- 
tlirs  petition  for  new  trial.    Petition  denied. 

Argued  before  STINESS,  O.  J.,  and  DOnO- 
LAS  and  JOHNSON,  JJ. 

Hugh  J.  Carroll,  for  plaintiff.  David  8. 
Baker  and  Lewla  A.  Waterman,  for  defend- 
ant 

JOHNSON,  J.  This  18  an  action  of  tres- 
pass on  the  caise  for  negligence,  brought  by 
William  McGoran,  In  his  lifetime,  against  the 
New  York,  New  Haven  &  Hartford  Railroad 
Company,  for  damages  for  Injuries  received 
by  blm  on  the  18th  day  of  November,  1899, 
while  crossing  a  track  of  the  defendant  In 
Pawtucket,  In  consequence  of  his  wagon  be- 
ing struck  by  a  train  owned  and  operated 
by  the  defendant  On  the  2d  day  of  Au- 
gust, 1901,  the  plaintiff  died,  and  the  ezeco- 
trlx  of  bis  will  thereupon  entered  her  ap- 
pearance in  the  case.  At  the  trial  of  the 
case  the  presiding  Justice,  on  the  conclusion 
of  the  plaintiff's  testimony,  directed  the  Jury 
to  retnm  a  verdict  for  the  defendant 

The  evidence  shows  that  at  the  time  tbe 
railroad  was  built,  in  1875,  the  way  which 
la  now  Webster  street,  with  tbe  land  through 
which  It  ran,  belonged  to  Terrence  Daly, 
who.  In  bis  conveyance  to  the  railroad  com- 
pany, reserved  a  right  to  himself,  bis  heirs 
and  assigns,  to  use  this  way  over  the  tracks 

1 1.  Sw  Railroads,  voi.  41.  Cant  Dig.  Ii  IMt,  vm. 


which  were  to  be  laid  down  by  the  raOroad 
company;  that  Daly  sold  lots  to  people  along 
ithe  street  and  tbese  people  used  the  way; 
that  In  1898  the  street  was  laid  ont  as  a  high- 
way by  the  city  of  Pawtucket 

Chapter  834>  p.  23,  of  the  Public  Laws, 
passed  May  2, 1890,  provides:  "Sec.  2.  From 
and  after  the  passage  of  this  act  no  rallcoad 
corporation  shall  lay  out  or  bnlld  Its  road, 
or  lay  Its  tracks  across  any  railroad,  street 
blshway,  tnmplke,  or  traveled  way  at  grade, 
and  no  street,  highway,  turnpike,  or  road 
shall  be  laid  out  or  built  across  any  railroad 
track  at  grade,  except  by  the  consent  of  the 
railroad  commissioner  thereto,  expressed  In 
writing:  provided,  that  if  said  railroad  com- 
missioner shall  refuse  to  consent  to  any  such 
crossing  at  grade,  an  appeal  may  be  taken 
therefrom  to  the  Supreme  Court  sitting  en 
banc,  of  the  county  wherein  said  proposed 
grade  crossing  Is  located,  and  the  decision  of 
said  court  shall  be  final."  There  Is  no  evi- 
dence that  the  consent  of  tb6  railroad  com- 
missioner was  given  to  the  establishment  of 
a  grade  crossing  at  tbe  place  In  question, 
or  that  his  consent  to  the  same  was  ever  ask- 
ed until  June,  1899;  and  It  appears  that  aft- 
er a  hearing,'  the  railroad  commissioner,  on 
December  30,  1809,  refused  such  consent 
The  evidence  Is  that  the  crossing  was  used, 
by  Daly  and  his  assigns,  and  by  others,  from 
tbe  time  the  railroad  was  built  to  the  time 
of  tbe  accident;  that  there  were  fences  part- 
ly across  tbe  street  on  each  side  of  the  rail- 
road, with  gates,  said  gates  being  from  10 
to  14  feet  In  length,  sufficient  to  admit  of  tte 
passage  of  only  one  team  at  a  time;  that 
these  gates  were  usually  open,  but  were  oc- 
casionally shut;  that  there  was  a  plank  on 
each  side  of  tbe  outside  rails.  There  was 
also  evidence  that  an  order  was  made  Oc- 
tober 21,  1806,  by  the  dty  council,  of  Paw- 
tucket, that  flagmen  should  be  provided  at 
all  grade  crossings  within  the  city  llmlta 
The  plaintiff  contends  that  the  company  was 
negligent  in  not  having  a  flagman  at  the 
crossing.  In  compliance  with  the  order  of 
the  city  council.  The  statute  then  in  force 
(chapter  187  of  the  General  Laws  of  1896) 
provided:  "Sec.  47.  Every  railroad  corpora- 
tion, or  trustees  of  such  corporation,  operat- 
ing a  railroad  within  the  state,  shall  cause 
flagmen  to  be  placed  wherever  railroads  cross 
public  highways,  whenever  In  the  opinion  of 
the  town  conncU  It  Is  necessary  for  tbe  safe- 
ty of  Qie  public."  This,  however,  applied 
only  to  crossings  over  public  highways.  The 
establishment  of  a  public  highway  across  the 
railroad  at  grade  conld  only  be  made  with 
the  consent  of  tbe  railroad  commissioner, 
expressed  In  writing.  In  the  absence  of  such 
consent  tbe  railroad  company  would  be  un- 
der no  obligation  to  maintain  a  flagman  at- 
the  crossing. 

The  testimony,  however,  falls  to  show  due 
care  on  tbe  part  of  William  McGoran  at  the 
time  of  the  accident  It  appears  that  the 
view  of  the  railroad  track  from  the  crossing 
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was  clear  and  nnobstracted  for  a  distance  of 
1,700  feet  In  the  direction  from  which  the 
train  was  coming,  and  that  from  a  point  60 
feet  back  from  the  fence,  on  the  street  as  be 
approached  the  crossing,  the  view  of  the 
track  was  unobstructed  for  600  feet;  also 
that  when  the  whistle  blew  at  Cioyle  avenue, 
about  200  feet  away,  be  was  20  feet  or  more 
from  the  track  on  which  the  team  was  struck; 
that  he  did  not  stop,  look,  or  listen,  but  drove 
right  along  until  the  wagon  was  struck. 
The  verdict  for  the  defendant  was  therefore 
rightly  directed. 

Petition  for  new  trial  denied,  and  case  re- 
manded to  the  common  pleas  division,  with 
direction  to  enter  Judgment  upon  the  ver- 
dict 


(2S  R.  I.  877) 

THOMPSON  V.  HOXSIB. 

(Supreme  Court  of  Bhode  Island.    July  2i, 

1903.) 

ACTIONS    AGAINST    ADMINISTRATORS— OUATH 
OF  ADMINISTRATOR— LIMITA- 
TIONS—WAIVER. 

1.  Pub.  St.  1882,  c.  189,  |  8,  provides  that 
no  action  shall  be  brought  against  any  admin- 
istrator after  three  years  from  the  time  of 
grant  of  administration.  Gen.  Laws  1896,  c, 
218,  {  14,  declares  that  when  an  administra- 
tor, after  qualification,  dies  without  having 
fully  administered  tlie  estate,  and  a  new  admin- 
istrator is  appointed,  the  new  administration 
shall  be  deemed  to  be  a  continuance  of  the 
preceding  administration.  Action  was  commen- 
ced against  an  administrator  de  bonis  non 
within  three  years  of  his  appointment,  but 
more  than  three  years  after  the  original  grant, 
iffeld  that,  as  the  new  administration  was  a  con- 
tinuance of  the  preceding  administration,  and 
more  than  three  years,  not  including  the  In- 
terim, had  elapsed  before  suit  was  instituted, 
limitations  were  a  bar  to  the  action. 

2.  Under  Pub.  Laws  1882,  c.  189,  i  8,  pro- 
viding that  no  action  shall  be  brought  against 
any  administrator  after  three  years  from  the 
time  of  grant  of  administration,  where  an  ac- 
tion is  commenced  against  an  administrator  de 
bonis  non  within  three  years  from  his  appoint- 
ment, but  more  tlian  tliree  ^eara  from  the 
original  grant,  it  is  of  no  avail  to  defeat  lim- 
itations that  the  administrator  de  bonis  non 
never  filed  any  statement  allowing  or  denying 
claims. 

3.  Under  Gen.  Laws  1896,  c.  215,  H  2,  8, 
prescribing  the  time  for  the  presentation  of 
claims  against  the  estate  of  deceased  persons, 
where  the  time  within  which  the  plaintiffs 
claim  could  be  presented  had  expired  brior  to 
its  presentation  to  the  administrator  de  bonis 
non,  he  has  no  standing  to  enforce  it  by  ac- 
tion. 

4.  Under  Pub.  »t.  1882,  e.  189,  |  8,  providing 
that  no  action  shall  be  brought  against  any 
administrator  after  three  years  from  the  grant 
of  administration,  failure  to  institute  suit  on 
a  claim  within  the  time  prescribed  extinguishes 
the  claim,  though  the  administrator  allowed  it 
and  promised  to  pay  it. 

Action  by  Mary  B.  Thompson  against  Wil- 
liam Hoxsie,  as  administrator  de  bonis  non 
of  the  estate  of  William  Oonrt  Pendleton. 
Heard  on  defendant's  demurrer  to  plalnttfTB 
replication.    Demurrer  sustained. 

f  4.  Kxecuton  and  Adminljitraton,  vol.  12,  Cent. 
Dig.  I  175&;  Limitation  ot  AcUoni,  vol.  t3.  Cent. 
Dig-  i  682. 


Argued  before  STIXESS,  C.  J.,  and 
TILLINGHAST  and  DOUGLAS,  JJ. 

John  W.  Sweeney,  for  plaintiff.  A.  B. 
Crafts,  for  defendant. 

TILLINGHAST,  J.  The  pleadings  In  this 
case,  up  to  the  present  stage  thereof,  tallj 
appear  in  the  opinion  of  this  court  by  Stl- 
ness,  G  J.,  reported  in  24  R.  L  494,  S3  Atl- 
873.  There  we  sustained  the  defendant's 
third  plea,  which  was  based  upon  the  special 
statute  of  limitations,  on  the  plalntUTs  de- 
murrer to  said  plea,  which  plea  alleged  that 
the  plaintiff  did  not  bring  her  action  against 
Samuel  H.  Cross,  the  original  administrator, 
or  against  William  Hoxsie,  the  administrator 
de  twnis  non,  within  three  years  after  the 
first  publication  of  the  notice  of  Ooss"  qnal- 
Iflcation  as  administrator,  and  setting  np 
the  bar  of  Pub.  St  1882,  c  189,  i  8.  which 
reads  as  follows:  "No  action  shall  be  brought 
against  any  executor  or  administrator  In  his 
said  capacity  within  one  year  after  the  will 
shall  be  proved  or  administration  granted, 
nor  after  three  years  from  the  time  of  snch 
proof  or  grant,  except  for  the  causes  men- 
tioned in  section  seventeen  of  chapter  one 
hundred  eighty-six,  provided  notice  'of  his 
appointment  be  given  according  to  law.  said 
periods  to  be  reckoned  from  the  time  ot  giv- 
ing such  notice."  The  plaintiff's  demnner 
to  the  defendant's  fourth  plea  was  sustained 
by  this  court  In  said  opinion.  This  plea  dif- 
fered from  the  third  In  that  It  set  up  the  bar 
of  two  years'  limitation  under  Gien.  Laws 
1896,  c.  218,  i  9.  It  will  thus  be  seen  that 
the  court  following  Gunn  v.  Kelliher,  Adm'r. 
20  B.  I.  180,  38  Atl.  8,  held  that  Inasmuch 
as  the  action  was  commenced  February  15, 
1900,  which  was  more  than  three  years  after 
the  time  when  the  original  administrator, 
Samuel  H.  Cross,  qualified  as  such,  the  ac- 
tion could  not  be  maintained,  as  said  section 
of  the  Public  Statutes  above  quoted  alone 
applied,  and  was  a  complete  bar  to  the  ac- 
tion. The  plaintiff  now  files  a  replication  to 
s»id  third  plea,  in  which  she  alleges  (1)  that 
she  presented  her  claim  to  said  Cross,  as  ad- 
ministrator, within  the  time  limited  by  law; 
(2)  that  said  Cross  allowed  her  said  claim, 
and  promised  to  pay  the  same;  (3)  that  aft- 
er the  decease  of  said  Geosa,  and  within  the 
time  limited  by  law,  she  presented  ber  claim 
to  the  administrator  de  bonis  non;  and  (4) 
that  said  administrator  de  bonis  non  never 
filed  in  the  probate  court  any  statement  al- 
lowing or  denying  the  validity  of  plalntlfTs 
claim,  and  never  gave  notice  that  It  was 
disputed.  To  this  replication  the  defendant 
demurs  on  the  ground  that  it  is  Insafflclent, 
invalid,  and  ineCfectlve. 

The  argument  of  plalntlfTs  counsel  in  sni>- 
port  of  this  replication  is  that  under  the 
provisions  of  Pub.  St  1882,  c  189,  {  8.  the 
plaintiff  could  have  brought  suit  upon  her 
claim  at  any  time  up  to  January  15,  1899: 
this  being  the  time  when  the  tliree  years 
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from  the  date  of  the  first  publication  of  no- 
tice by  Mr.  Cross  expired.  He  then  takes 
the  position,  as  we  understand  from  his 
brief,  that  as  Mr.  Hozsie,  the  defendant, 
was  appointed  administrator  de  bonis  non 
Aui^st  1,  1898,  under  the  provisions  of  the 
General  Laws  which  took  effect  February  1, 
1896,  the  case  is  governed  by  the  provisions 
thereof,  and  not  by  the  provisions  of  the 
Public  Statutes  which  were  in  force  at  the 
time  of  the  appointment  and  qualification 
of  the  first  administrator.  And  the  specific 
claim  made  is  that  section  14  of  chapter  218 
of  the  General  Laws  of  1896,  providing  for 
the  continuity  of  time  limits  through  suc- 
cessive administrations,  is  new,  and  Is  not 
found  in  said  Public  Statutes.  Said  section 
reads  as  follows:  "When  an  executor  or  ad- 
ministrator, after  qualification,  dies,  resigns, 
or  is  removed,  without  having  fully  admin- 
istered the  estate  of  the  deceased,  and  a 
new  administrator  is  appointed,  such  new 
admiDistration  shall  be  deemed  to  be  a  con- 
tinuation of  the  preceding  administrntlon, 
and  ail  limitations  which  could  be  claimed 
for  or  against  the  predecessor  shall  be  claim- 
ed and  enforced  by  such  successor:  provided, 
however,  that  the  time  when  there  is  no 
representative  of  the  estate  shall  not  be 
reckoned  as  part  of  the  periods  for  the 
presentation  or  proof  of  claims  or  limltatious 
for  bringing  suits;  and  such  periods,  and 
generally  the  periods  referred  to  In  this  and 
the  preceding  title,  where  no  provision  to  the 
contrary  is  made,  shall  be  reckoned  ex- 
clusive of  such  time."  Bven  conceding,  for 
{he  purposes  of  the  argument,  that  this  sec- 
tion Is  applicable  to  the  case  before  us.  It 
famishes  no  support  for  the  position  taken. 
On  the  contrary.  It  Is  directly  opposed  to 
such  position,  in  that  It  dearly  provides  that 
the  new  administration,  which  is  that  of 
Mr.  Hoxsie,  is  merely  a  continuation  of  the 
preceding  administration,  namely,  that  of 
Mr.  Cross.  And  as  it  appears  that  more  than 
three  years,  not  counting  the  Interim,  had 
elapsed  after  the  appointment  and  qualifica- 
tion of  Mr.  Otoss  before  the  suit  was  insti- 
tnted,  the  special  statute  of  limitations  here- 
inbefore referred  to  Is  a  full  and  complete 
bar  to  the  action.  But,  as  held  by  this  court 
In  the  former  opinion,  the  case,  in  so  far  as 
it  pertains  to  the  estate  of  William  C.  Pen- 
dleton, the  Intestate,  is  governed  by  said 
Public  Statutes,  and  not  by  the  General 
Laws.  And,  as  under  said  Public  Statutes 
the  administrator  de  bonis  ijion  was  not 
obliged  to  file  in  the  probate  court  any  state- 
ment of  claims  allowed  or  disallowed  by 
him  (see  Barber  v.  OolUns,  18  B.  L  763,  30 
Atl.  796),  the  plaintiff's  allegation  In  her  repli- 
cation that  within  the  time  limited  by  law 
she  presented  her  claim  to  him,  and  that  he 
never  filed  any  statement  allowing  or  deny- 
ing the  validity  thereof,  and  never  gave 
notice  that  the  claim  was  disputed,  la  of  no 
account;  for,  as  argued  by  defendant's  coun- 
sel, "presentation  alone  would  avail  nothing. 


and,  unless  suit  was  begun  within  three 
years,  the  claimant  would  be  remediless." 
But,  even  assuming  again  that  the  plaintlfTs 
claim  as  against  sa'd  Hoxsie,  administrator, 
Is  governed  by  Gen.  Laws  1896,  c.  215,  Sf  2, 
3,  as  argued  by  counsel  in  her  behalf,  stlU  it 
is  dear  that  she  has  no  standing  in  court; 
for  under  section  2  of  that  chapter,  constru- 
ed, as  It  must  be,  as  directed  in  section  1, 
the  time  within  which  the  plalntifCa  claim 
could  be  presented  to  the  administnitor  had 
expired  long  prior  to  its  presentation  to  Hox- 
sie, as  appears  in  said  replication.  So  that 
he  was  not  called  upon  to  pay  any  attention 
thereto.  And,  even  if  he  had,  his  action 
would  have  given  the  plaintiff  no  standing 
as  a  claimant  against  the  estate.  Neither 
under  the  Public  Statutes,  nor  under  the  Gen- 
eral Laws,  therefore,  has  the  plaintiff  any 
cause  of  action  against  the  defendant  by 
reason  of  that  iMirt  of  the  allegations  of  the 
replication  now  under  consideration. 

We  come  now  to  consider  the  only  really 
new  point  In  the  case,  namely,  Ijie  allega- 
tion in  said  replication  that  Mr.  Cross,  the 
first  administrator,  allowed  the  plaintiff's 
claim,  and  promised  to  pay  the  same  out  of 
said  estate.  This  raises  the  question  wheth- 
er an  executor  or  administrator- can  so  waive 
the  special  statute  of  limitations  as  to  bind 
the  estate.  We  think  it  Is  clear  that  this 
question  must  be  answered  In  the  negative. 
The  authorities,  so  far  as  we  are  aware,  are 
entirely  uniform  In  holding  that  "the  si>e- 
clal  statute  of  Umitatlons,  otherwise  termed 
the  'statute  of  nonclalm,'  which  limits  the 
time  within  which  an  action  can  be  brought 
against  him  In  his  ofildal  capacity,  is  Im- 
perative, and  cannot  be  waived."  VoL  7, 
Am.  and  Eng.  Ency.  of  L.  (1st  Dd.)  pp.  283, 
284,  and  cases  dted;  Wood  on  Llm.  (3d  Ed.) 
428,  and  cases  collected  in  note  8.  The  pur- 
pose of  these  special  statutes  of  limitations 
Is  to  secure  a  speedy  settlement  of  the  es- 
tates of  deceased  persons,  and  they  exist  in- 
dependent of  and  collateral  to  the  general 
statute  of  limitations.  In  Atwood  v.  Bank, 
2  B.  L  196,  Greene  0.  J.,  In  deUvering  the 
opinion  of  the  court,  quoted  the  fdlowlng 
from  Judge  Story's  opinion  In  Pratt  t.  North- 
ain,  5  Mason,  95,  Fed.  Oas.  No.  11,876,  re- 
lating to  the  object  of  such  a  statute:  "This 
statute  of  limitations  as  to  executors  and 
administrators  is  not  created  for  their  owq 
security  or  benefit,  but  for  the  security  and 
benefit  of  the  estates  which  they  represent. 
It  is  a  wholesome  provision,  designed  to  pto- 
duce  a  speedy  settlement  of  estates,  and  the 
repose  of  titles  derived  -  under  ];)ersons  who 
are  dead."  See,  also,  Bank  v.  Stockholders, 
etc.,  6  R.  X.  154,  75  Am.  Dea  688.  In  Wig- 
gins T.  Loverlng's  Adm'r,  9  Mo.  262,  the 
court  say:  "Although  an  acknowledgment 
by  an  executor  or  administrator,  after  the 
time  limited  by  the  general  statute,  may  re- 
vive a  debt  against  a  testator  or  Intestate 
[the  dedded  weight  of  authority,  however,  in 
this  country,  is  now  to  the  contrary— Wood 
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on  lim.  I  190,  and  cases  dted],  yet  his  ac- 
knowledgment will  not  have  the  effect  to 
take  the  debt  out  of  the  special  statute;  for 
be  Is  bound  virtute  ofiBcli  to  plead  the  lat- 
ter whenever  a  debt  is  claimed  which  would 
be  barred  by  It,  and  therefore  no  admission 
or  promise  can  operate  to  defeat  the  statute 
so  pleaded.  Such  statutes  are  for  the  benefit 
of  the  heirs  and  devisees,  in  order  to  dis- 
charge their  estates  within  a  reasonable  time 
from  the  lien  of  the  debts  of  the  deceased." 
Whether  an  executor  or  administrator  Is 
bound  to  invoke  the  general  statute  of  limi- 
tations as  a  defense  to  actions  brought 
against  him  when  said  defense  Is  available, 
we  are  not  now  called  uiton  to  decide;  al- 
though we  may  remark  in  passing  that  It  is 
generally  laid  down  as  the  law  that  be  is 
not  bound  to  plead  said  statute.  See  voL  7, 
Am.  &  Eng.  Ency.  of  L.  (Ist  Ed.)  pp.  282, 
'283,  and  eases  cited;  Wood  on  Lim.  (3d 
Ed.)  428;  Woemer's  Am.  Law  of  Adm.  (2d 
Ed.)  vol.  2,  p.  *842,  i  401;  B^erson  v. 
Thompson,  16  Mass.  429.  In  a  number  of 
states,  however,  by  statutory  provision,  the 
executor  or  administrator  is  bound  to  set  np 
the  bar  of  such  general  statute  when  it  is 
available  as  a  defense.  See  Woemer,  su- 
pra, pp.  •843-845.  While  we  do  not  wish  to 
be  understood  as  expressing  any  definite 
opinion  regarding  the  duty  of  an  executor  or 
administrator  to  interpose  the  bar  of  the 
general  statute  of  limitations  when  avail- 
able as  a  defense,  yet  we  will  call  attention 
in  this  connection  to  the  opinion  of  this  court 
as  announced  by  Blodgett,  J.,  tn  Mason  v. 
Taft,  23  B.  I.  388,  60  Ati.  648.  See,  also, 
Fenner.  v.  Manchester,  6  R.  L  140;  Butler  t. 
Johnson,  111  N.  Y.  212, 18  N.  E.  643. 

As  the  Cases  In  support  of  the  position  which 
we  have  taken  relative  to  the  main  question 
now  under  consideration  are  entirely  uni- 
form, there  is  no  occasion  for  making  further 
reforeuce  thereto.  And  as  the  result  of  said 
authorities  is  to  the  effect  that,  when  such 
special  statute  of  limitations  has  run,  it  ab- 
solutely extinguishes  the  right  of  the  claim- 
ant, instead  of  affecting  the  remedy  merely, 
as  may  be  the  case  under  the  general  statute 
of  limitations,  nothing  remains  upon  which 
to  base  an  action  like  the  one  before  ua. 

The  defendant's  demurrer  to  said  replica- 
tion Is  sustained,  and  the  case  remanded  for 
further  proceedings. 


(26  R.  I.  MS) 

GALLOWSHAW  v.  LONSDALE  CO. 

'    (Supreme  Court  of  Khode  Island.    July  2S, 
1903.) 

INJURY  TO  EMPLOTft— BLEVATORS-QUBS- 
TXONS  FOR  JORT. 

1.  In  an  action  for  injaries  by  negligence, 
statutes  parsed  after  the  accident  cannot  be 
considered. 

2.  Gen.  Laws  1896,  c.  108,  |  15,  reqnirlng 
automatic  warning  signals  to  be  attached  to 
elevators  not  so  protected  as  to  be  inaccessi- 
ble from  without  while  moving,  is  inapplicable 


In  an  action  for  Injuries,  where  the  injury  was 
caused  by  the  pushing  of  the  trapdoor  whidi 
guarded  the  elevator. 

3.  Where  the  facts  are  not  controverted,  or  it 
clearly  appears  what  course  a  person  of  or- 
dinary prudence  wonld  pursue,  or  the  negligoice 
is  clearly  defined,  no  question  is  presented  for 
the  jury. 

Tillinghast,  J.,  dissenting. 

Action  In  trespass  on  tbe  case  for  negli- 
gence by  William  D.  Gallowsbaw  against  the 
Lonsdale  (Company.  Heard  on  motion  of 
plaintiff  for  reargument  after  entry  of  Judg- 
ment  for  defendant.    Motion  denied. 

Argued  before  STINESS,  C.  3^  and  DOUG- 
LAS, J. 

Hugh  J.  OarroU,  for  plaintiff.  Mliler  & 
Carroll,  for  defendant 

PER  CURIAM.  Gen.  Laws  1896,  c.  251. 
S  11,  provides  that  tbe  appellate  division, 
after  considering  a  petition  for  new  trial, 
may  direct  entry  of  Judgment,  and  make 
such  further  orders  in  the  cause  as  to  law 
and  Justice  shall  appertain.  The  court  did 
not  hold  that  a  compliance  .with  the  law  in 
regard  to  elevators  was  "Bu£Sclent  in  It- 
self to  compel  a  jury  to  find  that  tbe  de- 
fendant used  due  care,"  but  it  held  that  the 
compliance  with  the  statute  which  furnished 
a  warning  being  shown,  with  no  evidence  of 
other  fault  by  the  defendant  there  was  no 
negligence  on  its  part.  The  statutes  of  1901- 
1902,  referred  to  in  the  motion  for  reargu- 
ment were  passed  after  the  accident  and 
cannot  be  considered.  Grcn.  Laws  1896,  c 
108,  {  15,  has  no  application,  as  the  elevator 
well  was  Inaccessible  from  without  when  the 
elevator  was  moving.  The  death  of  the  boy 
was  not  caused  by  falling  into  the  elevator 
well,  but  by  the  pushing  of  the  trapdoor 
which  guarded  it  There  is  no  question  for 
a  jury  when  facts  are  not  controverted,  or  it 
clearly  appears  what  course  a  person  of  or- 
dinary prudence  would  pursue,  or  where  the 
standard  of  duty  is  fixed,  or  the  negligence 
is  clearly  defined  and  palpable.  Elliott  r. 
Newport  18  R.  1.  707.  28  Atl.  838,  31  AtL 
694,  23  L.  R.  A.  208. 

Motion  for  reargument  denied. 

TILLINGHAST,  J.,  dissents  from  the  or- 
der directing  Judgment  for  the  defendant 
non  obstante  veredicto  in  this  case,  on  the 
ground  that  under  the  evidence  submitted. 
It  was  competent  for  the  Jury  to  find  that 
the  defendant  was  guilty  of  negligence  Ifi 
not  properly  guarding  the  opening  in  the 
floor  where  the  elevator  came  through;  and 
also  that  it  was  competent  for  tbe  Jury  to 
find  that  the  plaintiff's  minor  son,  consid- 
ering his  age,  and  the  circumstances  under 
which  the  fatal  accident  occurred,  was  not 
guilty  of  contributory  negligence. 

The  verdict  of  the  Jury,  therefore,  ought 
not  to  be  disturbed, 

t  a.  See  NegUsence,  VOL  tl.  Cent  Dig.  H  >^ 
286,  ZSl,  298. 
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In  re  OGDBN  et  at 

(Supreme  Court  of  Bbode  Island.    Jnly  28, 

1903.) 

■WILLS-CONSTRCCTION— PUBLIC     MONUMENTS 

—CHARACTER— CONTRIBUTIONS  BY 

OTHERS— LOCATION. 

JL  Where  testator  beqaeathed  a  certain  sum 
to  a  town  for  the  erection. of  a  "monument" 
to  the  memory  of  the  soldiers  and  sailors  who 
fell  in  the  Civil  War,  and  declared  his  desire 
that  it  should  be  erected  on  a  triangular  piece 
of  land  described,  the  bequest  did  not  authorize 
the  erection  of  a  "memorial  or  a  memorial 
building." 

2.  Where  testator  bequeathed  a  certain  snm 
to  a  town  for  the  erection  of  a  soldiers'  and 
sailors'  monument,  and  the  will  did  not  require 
a  statement  that  it  was  erected  by  the  testa- 
tor, or  contain  anything  to  show  that  the  town 
might  not  expend  a  larger  sum  than  the  gift, 
other  persons  were  authorized  to  add  to  the 
amonnt  of  the  gift. 

8.  Where  testator  bequeathed  a  certain  sum 
for  the  erection  of  a  soldiers'  and  sailors'  mon- 
ument, and  stated  that  his  "desire"  was  that 
it  should  be  erected  on  a  particnlar  triangular 
piece  of  groond  in  the  town,  the  direction  as  to 
the  location  was  precatory,  and  not  imperative. 

PetitloD  by  John  Ogden  and  others  for  the 
iconstmctlon  of  the  will  of  Daniel  W.  Lyman, 
deceased.    Opinion  rendered. 

Argued  before  STINBS8,  C.  J.,  and  DOUG- 
LAS and  BLODOBTT,  JJ. 

James  C  Collins,  Jr.,  for  parties. 

STINESS,  C.  J.  This  petition  is  filed  by 
direction  of  the  town  council  of  North  Provi- 
dence for  Instructions  with  reference  to  the 
following  bequest  in  the  will  of  the  late  Dan- 
iel W.  Lyman:  "To  the  town. of  North  Piwv- 
Idence  Five  Thousand  (?5,000)  Dollars  to  erect 
a  monument  to  the  memory  of  the  soldiers 
and  sailors  who  fell  or  died  In  the  late  war, 
enlisting  from  this  part  of  the  town  existing 
A.  D.  1886;  and  my  desire  Is  that  the  monu- 
ment be  erected  at  the  junction  of  Olney  and 
Fmit  Hlh  avenues  In  said  town,  on  a  tri- 
angular piece  of  land  thereat  located."  The 
money  has  been  paid  to  the  town  by  the  ex- 
ecntors  of  the  will,  and  the  following  ques- 
tions are  asked  concerning  it:  "(1)  Must  the 
sum  of  money  received  under  said  will  be 
used  in  the  erection  of  a  monument,  using 
that  word  In  its  strict  sense,  or  can  said 
sum  of  money  be  used  for  the  erection  of  a 
memorial  or  memorial  building?  (2)  Can 
money  from  other  sources  be  added  to  and 
united  with  this  fund  in  the  erection  of  the 
monument  provided  for  in  said  will?  (3) 
What  are  the  limitations  as  to  the  location 
within  the  limits  of  said  town  where  said 
monument  may  be  erected?"  As  the  opinion 
sought  is  for  the  benefit  of  the  town,  we  will 
rot  consider  the  question  whether  adversary 
interests  are  sufficiently  represented,  in  view 
of  the  fact  that  the  conclusion  to  which  we 
have  come  cannot  affect  them. 

In  reply  to  the  first  question,  we  are  of 
opinitMi  that  the  testator  nad  In  mind  a  monu- 
ment In  the  ordinary  sense  of  the  word. 
While  it  is  true  that  lexicographers  include 


structures  and  buildings  In  the  definition  of 
the  word  "monument,"  we  are  required  In 
this  case  to  ascertain,  not  its  possible  mean- 
ing, but  its  meaning  as  Indicated  by  the  in- 
tent of  the  testator.  As  said  by  Durfee,  C. 
J.,  in  Wood  V.  Hammond,  16  R.  1.  88,  17  Atl. 
824,  18  Atl.  198,  with  reference  to  testimony 
offered  to  explabi  the  meaning  of  this  will 
upon  another  point:  "The  effort  is  to  im- 
pose upon  the  will  by  extrinsic  testimony  a 
meaning  which,  taking  It  as  it  naturally  ap- 
plies to  existing  facts  and  circumstances,  It 
does  not  express.  It  is  an  effort  which  con- 
travenes the  fundamental  requirement  of  the 
law  that  a  will  shall  be  In  writing;  that  is, 
that  it  shall  be  a  written  expression  of  the 
testator's  intention."  The  principle  thus  an- 
nounced is  the  familiar  one  that  the  written 
expression  of  the  testator,  taken  in  its  nat- 
ural sense  and  use,  and  applied  to  existing 
facts,  must  control.  To  ascertain  the  written 
expression,  a  court  does  not  look  so  much 
to  the  etymological  scope  of  a  word  as  to 
its  common  meaning  and  particular  use.  The 
word  "monument,"  In  common  usage,  when 
it  relates  to  a  memorial  for  the  dead,  means 
a  shaft,  column,  or  some  structure  more  im- 
posing than  a  mere  gravestone.  If  It  were 
said  that  a  monument  had  been  erected  to 
the  memory  of  one  who  had  died,  the  nat- 
ural and  Immediate  conception  would  be  that 
which  we  have  just  stated.  In  this  will 
there  was  to  be  a  monument  to  the  memory 
of  the  dead.  It  may  be  said  that  the  names 
and  services  of  soldiers  can  be  as  well  pre- 
served on  the  walls  of  a  building  as  on  the 
sides  of  a  monument  This  is  true.  But 
would  one  naturally  think  that  a  building 
was  Intended  by  a  provision  for  a  monument? 
8t  Paul's  Cathedral,  In  London,  Is  often  spo- 
ken of  as  a  monument  to  the  genius  of  Sir 
Christopher  Wren;  and  even  on  its  walls 
is  the  well-known  epitaph,  "81  monumentum 
requirls,  drcumsplce."  It  is,  doubtless,  far 
more  grand  and  effective  as  a  memorial  than 
any  shaft  could  be;  yet  if  one  were  to  say 
that  he  had  seen  Wren's  monument  It  would 
hardly  occur  to  another  that  he  did  not  mean 
a  special  shaft.  We  sometimes  speak  of  a 
book  as  a  monument  to  its  author,  yet  an 
executor  in  a  will  would  not  so  understand 
a  direction  to  erect  a  monument.  These  con- 
siderations are  enough  to  show  that  while, 
in  a  broad  sense,  a  monument  may  be  a  me- 
morial, it  does  not  follow  that  a  memorial  may 
be  a  monument  It  so  happens  that  these 
two  words  are  used  in  this  will  in  a  way 
to  show  the  distinction  between  them.  A 
gift  was  made  to  Brown  University  for  a 
"building  to  be  known  as  the  "Lyman  Me- 
morial.' "  To  the  city  of  Providence  he  gave 
110,000  for  "a  monument  in  Roger  Williams 
Park,  to  bci  called  the  'Ellsha  Dyer  Memo- 
rial,' erected  by  his  grand8<«,  Daniel  Wan- 
ton Lyman."  Here  he  used  l)oth  "monu- 
ment" and  "memorial";  the  former,  doubt- 
less, to  denbte  the  character  of  the  structure, 
and,  because  It  was  not  the  particular  mono- 
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nient  to  mark  the  burial  place  or  memory  of 
his  grandfather,  who  was  buried  elsewhere, 
the  lattw  word  denoted  Its  purpose  as  a  me- 
morial. It  is  a  matter  of  common  knowledge 
that  the  burial  places  of  thousands  of  the  sol- 
diers and  sailors  who  died  in  the  Civil  War 
were  not  known,  and  special  stones  to  their 
memory  in  many  cases  were  not  erected. 
Hence  we  see  In  towns  and  cities  all  over 
the  land  monuments  to  the  memory  of  sol- 
diers and  sailors  from  a  particular  place  who 
died  Id  the  war.  Such  was  evidently  the  In- 
tention of  this  bequest,  carrying  with  it  the 
idea  of  a  monument  as  we  commonly  use 
the  word,  rather  than  a  general  memorial 
structure,  in  the  town  where  they  lived.  This 
idea  appears  more  plainly  from  the  sum  giv- 
en, which,  while  ample  for  a  monument, 
would  not  be  enough  for  an  adequate  build- 
ing. It  also  appears  from  his  expression  of 
desire  for  Its  location— a  triangular  piece  of 
land.  A  triangle  might  be  large  enough  to 
contain  a  building,  but  the  most  obvious  im- 
pression would  be  that  of  a  small  space  suit- 
able for  a  monument  only. 

We  know  Of  no  decided  cases  which  caret 
the  point  before  us.  In  Society  of  the  CUn- 
clnnati'8  Appeal,  164  Pa.  621.  26  Atl.  917, 
20  L.  R.  A.  323,  In  regard  to  a  deed  from 
the  commonwealth  of  Pennsylvania  to  the 
city  of  Philadelphia  of  Independence  Square, 
prohibiting  the  erection  of  any  building  there- 
in, the  court  said:  "The  proposed  monument 
is  not  a  building  within  the  meaning  of  the 
prohibited  condition.  A  monument  may  take 
the  shape  of  a  memorial  hall  or  other  build- 
ing, but  that  Is  not  the  general  sense  of  the 
word,  and  will  not  be  presumed."  In  Spang- 
ler  V.  Gallagher,  182  Pa.  277,  37  Atl.  832, 
it  was  held  that  a  soldiers'  monument  was 
not  a  county  building  within  the  meaning  of 
an  act  requiring  contracts  to  be  let  to  the 
lowest  bidder.  Our  opinion  is  that  the  mon- 
ey must  be  used  for  a  monument,  as  such, 
and  not  for  a  memorial  or  memorial  build- 
ing. 

In  reply  to  the  second  question,  we  see  no 
reason  why  others  may  not  add  to  the  fund. 
The  will  does  not  require,  as  In  other  be- 
quests, the  statement  that  it  is  erected  by 
the  testator,  nor  Is  there  anything  to  show 
that  the  town  might  not  expend  a  larger  sum 
than  his  gift. 

In  reply  to  the  third  question,  we  see  no 
limitation  in  the  will  as  to  the  location.  The 
testator  expresses  a  desire  for  a  certain  lo- 
cation, but  he  does  not  require  It  The  ex- 
pression is  precatory,  not  imperative.  It  was 
evidently  Intended  only  as  a  personal  recom- 
mendation of  a  site.  As  such  it  is  not  bind- 
ing on  the  town  (Hess  v.  Slngler,  114  Mass. 
56;  Sears  v.  Cunningham,  122  Mass.  538), 
although  there  are  cases  where  the  word  "de- 
sire" implies  a  gift  or  direction;  e.  g.,  "I  de- 
sire all  my  estate  shall  be  sold,  and  the  pro- 
ceeds invested,"  etc.  (Appeal  of  Philadelphia 
V.  Eisler,  112  Pa.  470,  4  AU.  4?  Oyster  v. 
Knull,  137  Pa.  448,  20  AU.  624,  21  Am.  St 


Rep.  890).    The  language  of  this  will  Is  not 
within'  that  class  of  cases. 

We  are  therefore  of  opinion  that  there  Is 
no  limitation  as  to  tbe  location  within  the 
limits  of  the  town.     ' 


(S  B.  LIU) 

FRANKLIN  v.  WARWICK  &  COVENTBT 

WATER  CO. 

(Supreme  Court  of  Rhode  Island.    Aug.  6^ 

1903.) 

MUNICIPAL  TAXEa-ASSBSSMENT  BT  TOVN- 
STATUTBa— CONSTRUCTION. 
1.  Under  Pub.  Laws  1901,  p.  367,  c.  944, 
authorizing  the  town  of  West  Greenwich,  by 
its  assessors  in  office  or  thereafter  elected,  to 
assess  a  tax,  the  power  to  order  tbe  assesE- 
ment  is  vested  only  in  the  town,  as  the  word^ 
"by  its  assessors"  relate  not  to  the  exercise  of 
the  discretion,  but  to  the  making  of  the  assess- 
ment 

Action  by  John  O.  Franklin,  collector, 
against  the  Warwick  &  Coventry  Water 
Company  to  recover  a  tax.  Heard  on  peti- 
tion of  plaintiff  for  a  new  triaL  PeUtUm 
denied. 

For  former  opinion,  see  52  Atl.  988. 

Argued  before  STINESS,  a  J.,  and  DU- 
BOIS and  BLODGBTT.  JJ. 

George  T.  Brown  and  Elmer  3.  Bathbnn. 
for  plalntur.    John  J.  Arnold^  for  defendant 

STINES8,  C.  J.  Tbe  plalnUff's  rait  to  re- 
cover a  tax  assessed  by  the  town  of  West 
Greenwich  was  tried  without  a  jury,  and 
tbe  trial  judge  gave  Judgment  for  the  defend- 
ant upon  two  grounds:  (1)  lliat  the  town 
did  not  avail  itself  of  tbe  privilege  granted 
by  the  General  Assembly  In  Pub.  Laws 
1001,  p.  367,  c.  944;  and  (2)  that  the  notice 
given  by  the  assessors  did  not  conform  to 
the  terms  of  the  act  The  plaintiff  petitions 
for  a  new  trial. 

The  first  section  of  the  act  provided:  "Tbe 
town  of  West  Greenwich,  by  Its  assessors  In 
otfice  at  the  time  of  the  passage  of  this  act 
or  that  shall  be  thereafter  elected,  Is  author- 
ized to  assess  a  tax  for  the  year  1899  against 
the  Warwick  and  Coventry  Water  Company, 
at  the  rate  of  $1.25  on  each  $100.00  of  the 
ratable  property  of  said  company  owned  by 
It  la  said  town  at  the  time  the  above-men- 
tioned assessment  of  1899  was  made,  accord- 
ing to  the  full  and  fair  cash  value  thereof 
at  tbe  time  of  said  last-mentioned  assess- 
ment" Tbe  trial  Judge  found  that  the  town 
had  taken  no  action  at  all.  The  plaintiff 
argues  that  the  town  had  no  need  to  act  be- 
cause the  assessors  were  authorized  to  act, 
and  hence  their  act  was  the  act  of  the  town. 

We  do  not  think  that  this  construction  can 
be  sustahied.  The  authority  to  make  tbe 
assessment  was  expressly  given  to  tbe  town. 
The  town,  under  the  act,  could  make  the 
assessment  or  not  as  it  might  dedde.  The 
words  "by  Its  assessors"  relate  not  to  the 
exercise  of  the  discretion,  but  to  the  making 
of   the   assessment     This  work   might    be 
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done  either  by  the  assessors  In  office  at  the 
time  of  the  passage  of  the  act,  or  by  those- 
■who  should  thereafter  be  elected,  according 
to  the  time  when  the  town  should  order  the 
assessment.  It  the  town  acted  at  once,  the 
assessors  then  In  office  were  empowered  to 
make  the  assessment.  If  It  acted  after  their 
term  of  office  had  expired,  then  the  assess- 
ment could  be  made  by  assessors  thereafter 
elected.  We  do  not  see  how  the  act  can  be 
construed  In  any  other  way.  It  clearly  calls 
for  action  by  the  town,  because  the  authority 
to  make  the  assessment  Is  given  to  either 
one  of  two  or  more  boards  of  officers.  It 
eould  not  be  done  by  all,  and  neither  one  has 
the  right,  of  Its  own  motion,  to  exclude  the 
others.  The  choice  must  be  made  by  tbe 
town.  As  the  trial  Judge  properly  said: 
"The  choice  between  succeeding  sets  of  In- 
struments cannot  be  made  by  themselyes." 
Tbe  town  had  two  options,  at  least,  under 
the  act— one  to  decide  when  it  would  order 
an  assessment;  and  the  other,  consequent 
upon  this,  according  to  the  time  of  the  as- 
sessment, to  which  board  it  would  commit 
tbe  assessment  We  are  therefore  of  opinion 
that  the  action  by  a  board  of  assessors  alone, 
without  action  by  the  town,  was  void.  Un- 
doubtedly as  the  plftlntlfl  claims,  the  town 
had  not  to  start  de  novo  to  assess  a  tax,  but 
only  to  order  an  assessment  according  to  the 
terms  of  the  act;  but  authority  to  do  this 
was  vested  only  In  the  town  by  the  provl- 
slona  of  the  act  When  this  case  was  before 
us  on  demurrer  to  the  declaration  (Franklin 
V.  Warwick  &  Coventry  Co.,  24  R.  I.  224,  52 
Atl.  988),  the  court  overruled  the  demurrer 
to  tbe  second  count,  because  tbe  count  stat- 
ed, in  the  words  of  the  act,  "The  said  town 
by  its  assessors  in  office  at  the  time  of  the 
passage  of  said  act  *  *  *  did,  on  the 
2Srd  day  of  Decemlier,  A.  D.  1901,  assess  a 
tax  for  tbe  year  1899  against  said  defend- 
ant." The  case  was  properly  stated,  but 
the  proof  does  not  sustain  tbe  allegation  of 
fact 

As  this  ground  is  decisive  of  the  case,  it  is 
uimecessary  to  consider  other  questions 
which  lutve  been  raised. 


(72  N.  H.  m) 

OLAIB  T.  CITX  OF  MANCHESTER. 

(Supreme  Court  of  New  Hampshire.    Hills- 
borough.   June  30,   1903.) 

MUNICIPALITIES— DEFECTIVE     STREETS— NBO- 
LIOENCB    OF   STREET    COMMISSION- 
ERS—LIABILITY OF  CITY. 

1.  Laws  1883,  p.  252,  c  264,  vesta  in  a  board 
of  street  and  park  commissioners  full  control 
of  the  highways  in  the  city  of  Manchester,  and 
confers  on  them  all  powers  of  the  city  council 
and  the  highway  surveyors  of  the  varioua  Ugh- 
way  districts  of  the  city.  Pub.  St.  1891,  c.  75, 
renders  towns  indictable  for  neglecting  to  keep 
their  highways  in  good  repair,  and  Laws  189^, 
p.  47,  c.  59,  makes  towns  liable  to  travelers  on 
highways  for  damages  sastained  by  them  from 

f  1.  See  Municipal  CoTDOratlona,  ToL  M^  Cant.  Dig. 
ii   ISn,  U87,  1771. 


defects.  Seld-,  that  the  city,  having  knowledge 
of  the  inadequacy  of  a  culvert  over  a  stream 
and  a  reasonable  opportunity  to  remedy  it, 
cannot  escape  liability  to  a  landowner  for  dam- 
ages sustained  by  reason  of  such  defect  on  the 
eronnd  that  the  street  commissioners  were  pub- 
lic offlcers,  tor  whose  neglect  the  city  was  not 
liable. 

Transferred  from  Superior  Court;  Pike, 
Judge. 

Action  by  George  Oteir  against  tbe  city 
of  Manchester.  Facts  agreed,  and  case  trans- 
ferred from  superior  court  Judgment  for 
plaintiff. 

August  1,  1892,  tbe  mayor  and  aldermen 
of  tbe  city  of  Manchester  laid  out  a  high- 
way known  as  "Hall  Street,"  extending 
across  Cemetery  brook,  a  natural  water 
course.  By  tbe  provisions  of  chapter  264, 
p.  252,  Laws  1893,  a  board  of  street  and  park 
commissioners  was  established  for  the  city 
of  Manchester,  and  Its  duties  and  pqwers 
were  therein  defined.  In  the  summer  of  1895, 
Hall  street  as  laid  out  was  constructed  by 
the  board,  and  has  since  been  maintained  by 
them,  .under  the  provisions  of  said  chapter; 
but  the  culvert  over  the  brook  at  times  was 
not  adequate  to  carry  off  the  water.  Feb- 
ruary 14,  1900,  the  water  was  thrown  back, 
causing  tbe  damage  of  wlilcb  the  plaintiff 
complains.  Tbe  defendants  and  tbe  board 
knew  of  the  inadequacy  of  the  culvert  a 
sufficient  length  of  time  before  the  damage 
to  the  plaintiff  to  have  remedied  it  by  the 
exercise  of  ordinary  care.  Tbe  plaintiff  was 
not  in  fault  If,  upon  the  foregoing  facts, 
the  plaintiff  Is  entitled  to  recover,  he  is  to 
have  Judgment  for  $275;  otherwise  there  Is 
to  be  Judgment  for  tbe  defendants. 

David  W.  Perkins,  for  plalntUC.  George 
A.  Wagner,  for  defendants. 

BINGHAM,  jr.  By  the  special  legislative 
enactment  of  1893  "(Laws  1893,  p.  252,  c.  204, 
i  1)  the  whole  territory  of  tbe  defendant  city 
was  constituted  one  highway  district,  and 
placed  under  the  superintendence  of  a  board 
of  street  and  park  commissioners.  Tbe  act 
provides  that  the  board  "shall  liave  full 
charge,  management  and  control  ot  tbe 
building,  constructing,  repairing,  and  main- 
taining of  all  the  streets,  highways,  lanes, 
sidewalks,  and  bridges,  and  public  sewers 
and  drains,  and  of  tike  public  parks  and 
commons,  in  said  dty  of  Manchester,  and 
shall  have  the  ex];)endlture  of  all  appropria- 
tions which  tbe  city  councils  of  said  city 
shall  from  year  to  year  vote  for  such  pur- 
poses; and  all  bills  for  expenditures  from 
the  appropriations  voted  from  year  to  year 
by  the  city  councils  for  such  purposes  shall 
be  approved  by  said  board  before  the  same 
are  paid  by  the  city  treasurer.  Said  board 
shall  for  such  purposes  have  all  the  powers 
now  by  law  vested  In  the  board  of  mayor 
and  aldermen,  the  city  councils,  and  the 
highway  surveyors  of  the  various  highway 
districts  of  said  dty."    Am  a  result  of  this 
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legislation,  it  Is  contended  that  the  com-: 
mlsslonerB  are  not  the  agents  or  servants  of 
the  city,  bat  are  public  officers  deriving 
their  authority  from  the  Licglslature;  that 
neither  the  city  nor  the  board  of  mayor  and 
aldermen  can  direct  or  control  them  in  the 
performance  of  their  duties;  and  that,  be- 
ing public  officers,  the  city  is  not  responsible 
for  their  negligent  acta  or  omissions,  or 
those  of  their  employes,  in  constructing  the 
highway  in  question.    Gross  v.  Portsmouth, 

68  N.  H.  266,  33  Atl.  266,  73  Am.  St.  Rep. 
686;  HaU  T.  Concord,  71  N.  H.  867,  62  Atl. 
864,  68  li.  R.  A.  465.  But  the  fact  that  the 
inadequate  culvert— a  constituent  part  of  the 
highway— was  constructed  by  the  commis- 
sioners is  not  necessarily  determinative  of 
the  defendants'  freedom  from  liability  in  this 
action.  Prior  to  the  act  in  question,  towns 
and  citieB  were  made  liable  by  statute  (Pub. 
St  18»1,  c.  7tj;  Laws  18D3,  p.  47,  c.  69)  for 
Injuries  suffered  by  travelers  upon  the'ir  high- 
ways, due  to  their  obstruction,  insufficiency, 
or  want  of  repair,  provided'  the  defect  or 
insufficiency  was  one  the  town  or  city  ought 
to  have  remedied,  and  it  knew,  or  in  the 
exercise  of  due  care  could  have  known, 
of  the  defect  or  insufficiency  and  remedied 
it;  and  this  was  so  whether  the  creation 
of  the  defect  or  Insufficiency  was  due  to  the 
act  or  acts. of  their  agents,  of  public  officers, 
strangers,  or  to  some  natural  cause.  John- 
son v.  Haverhill,  36  N.  H.  74,  84,  85;  State 
V.  Dover,  46  N.  H.  452;  Hardy  v.  Keene,  52 
N."  H.  370,  377,  378;    Sides  v.  Portsmouth, 

69  N.  H.  24;  Lambert  t.  Pembcoke,  66  N.  H. 
280,  23  Atl.  81.  In  Hardy  ▼.  Eeene,  supra, 
the  proposition  was  stated  as  follows: 
"Whether  the  defect  was  caused  by  the  neg- 
ligence of  the  surveyor  or  not,  the  liability 
of  the  town  depends  upon  the  further  ques- 
tions whether,  under  the  circumstances,  the 
town  were  in  fault,  whether  they  had  or 

,  should  have  had  notice  of  the  defect,  and 
whether  they  had  a  reasonable  opportunity 
to  remove  it."  Towns  and  cities  were  also 
held  liable  at  common  law  for  damages  oc- 
casioned an  owner  of  land  adjoining  a  high- 
way, caused  by  the  act  of  a  public  officer 
in  obstructing  a  natm'al  waterway,  or  by  his 
so  constructing  the  highway  as  to  turn  wa- 
ter upon  the  adjoining  land,  provided  the 
city  or  town  neglected,  aft^r  reasonable  no- 
tice, to  remedy  the  difficulty;  that  It  was 
not  only  the  duty  of  the  town,  in  construct- 
ing the  highway,  to  provide  some  suitable 
and  sufficient  means  by  which  to  care  for 
the  water,  but,  if  improperly  constructed  by 
a  public  officer,  to  remedy  the  defect  after 
it  knew  of  it  and  had  a  reasonable  oppor- 
tunity to  do  so.  Gllman  v.  Laconia,  56  N.. 
H.  130,  20  Am.  Rep.  175;  Rowe  v.  Ports- 
mouth, 56  N.  H.  291.  22  Am.  Rep.  464; 
Palmer  v.  Nashua,  50  N.  H.  402;  Vale  Mills 
V.  Nashua,  63  N.  H.  136;  Haynes  v.  Bur- 
lington, 38  Vt.  350.  The  ground  upon  which 
liability  is  predicated  is  that  "when  a  high- 
way is  1a14  out  in  a  town  over  the  land  of 


any    Individual,    •    •    •    there    Is    taken, 
from    him    a    right    •    •    •    for    •     •     • 
the  public  to  pass,  and  also  a  right  to  pat 
and  keep  the  land  over  which  the  hlgbway 
is  laid  in  suitable  condition  for  the  public 
travel.    This    latter   rigut  is   vested  in    the 
town  by  the  law,  which  imposes  upon  it  tlie 
duty  of  making  and  maintaining  the  high- 
way, and  consequently^  by  implication,  gives 
to  it  everything  necessary  to  the  perform- 
ance of  that  duty"  (Hooksett  v.  Amoskeag 
Mfg.  Company,  44  N.  H.  105,  109),  "upon  the 
general  principle  that,  when  the  law  slves 
'to  any  one  a  right,  or  imposes  on  any  one  a 
duty,   it  implicitly   gives  everything   which 
is  necessary  to  the  enjoyment  and  exercise 
of  that  right,  or  without  which  that  duty 
cannot  be  performed"  (Troy  v.  Railroad,  23 
N.  H.  83,   87,   55  Am.   Dec.  177);  that   the 
statutory  obligation  of  towns  and  cities  to 
build  and  maintain  highways  vests  In  them 
an  ownership  In  the   highways,   and   that 
ownership  "Imposes  upon  them  a  duty  to- 
wards the  owner  of  adjoining  land,  wlilch, 
BO  far  as  regards  the  consequences  of  their 
acts  and  omissions  tn  building  and  repair- 
ing, is  not  to  be  distinguished  from  the  duty 
of  an  ordinary  adjoining  proprietor  of  land 
with  respect  to  the  premises  of  his  neighbor" 
(Gllman  v.  Laconia,  65   N.  H.  130,  131.    20 
Am.  Rep.  176;  Concord  v.  Burleigh,  67  N.  H. 
106,  86  Atl.  606).    This  right  of  ownership 
in  the  highways  in  the  city  of  Manchester  is 
still  vested  in  the  city,  unless  it  was  the  in- 
tention of  the  Legislature,  In  enacting  the 
law  creating  the  board  of  street  and  park 
commissioners  (Laws  1883,  p.  252,  c.  2&i),  to 
repeal  the  provisions  of  chapter  76  of  the 
Public  Statutes  of  1891,  rendering  towns  lia- 
ble to  indictment  for  neglecting  to  make  neir 
highways     lawfully     established,    and     for 
neglecting  to  keep  its  highways  "tn  good  re- 
pair, suitable  for  the  travel  thereon,"  and  to 
repeal  the  provisions  of  chapter  68,  p.  47. 
of  the  Laws  of  1893,  rendering  towns  liable 
to    travelers    upon    highways    for    damages 
happening  to  them  by  reason  of  certain  de- 
fects therein,  so  far  as  they  pertahi  to  the 
city  of  Manchester.    And  we  are  of  the  opin- 
ion that  it  was  not  the  intention  of  the  Leg- 
islature, in  enactlug  chapter  264,  that  the 
city  should  be  freed  from  the  liabilities  and 
duties  Imposed  by  chapter  75  and  chapter 
59,  or  stripijed  of  all  power  to  perform  those 
duties;    at  least,  in  cases  where  the   com- 
missioners  neglect  to   perform   them.    The 
city  being  charged  with  the  duty  of  con- 
structing    and    maintaining    highways,    the 
law,  in  the  absence  of  express  authority,  by 
implication   confers   upon  it  the  power  to 
employ   a  suitable   agency  to   perform   the 
duty;  otherwise,  as  said  in  Henry  v.  Haver- 
hill, 67  N.  H.  172,  174,  37  Atl.  1039,  104O. 
this    "novel"    and    "inequitable"    situation 
would  be  presented:    "Legislation  imposing 
upon  one  body  Ithe  board  of  street  and  park 
commissioners]  the  sole  duty  of  constructing 
and  keeping;  in  repair  highways,  and  sab- 


Digitized  by 


Google 


N^H.) 


STATE  T.  CHICKEKENQ. 


937 


jectlng  another  body  [tbe  <iity]  to  both  cMl 
and  criminal  liability  for  defects  therein, 
whlpii  It  has  no  power  to  preyeat"  Such  a 
resnlt  the  Legislature  could  not  have  .con- 
template-,  and  as  It  appears  th&t  the  cat- 
vert  did  not  furnish  an  adequate  passage- 
way for  the  stream  of  water  that  naturally 
flowed  across  the  highway,  and  as  the  city, 
after  It  knew  of  its  Inadequacy  and  had  a 
reasonable  opportunity  to  remedy  It,  suf- 
fered It  to  BO  continue  to  the  plaintiffs  dam- 
age. It  Is  liable  In  this  action. 

Judgment   for   the   plaintiff.    All   concur- 
red. 


(72  N.  H.  2U) 

STATB  ex  leL  LITTLE  et  aL  t.  OHICKBB- 
ING  et  al. 

(Snpreme   Court   of   New   Hampshize.    Merri- 
mack.   June  30,  1803.) 

TRUSTS-C0NSTRUCTI0N-C0NDITI0H8-P0WHR 
OF  TROSTKBS. 
1.  Testator  bequeathed  the  residue  of  his  es- 
tate to  certain  persons  as  trustees  and  their 
snccessors  for  the  establishmeot  and  support 
of  a  public  academy  in  a  certain  town  on  condi- 
tion that  such  academy  should  be  located  on  a 
particalar  street  between  certain  limits  on  a 
Tot  of  land  owned  by  testator,  unless  some  other 
person  should  give  a  suitable  building  lot  for 
the  institution  within  the  limits  specified.  Held, 
that  the  trustees  under  such  will  had  no  power 
to  erect  academy  building  on  ground  which 
they  acquired  from  a  previous  treasurer  of  the 
boud  in  settlement  of  a  shortajfe  in  his  account, 
though  located  within  the  limits  prescribed. 

Transferred  from  Snperior  Court;  Wallace, 
Judge. 

BUI  by  the  state,  on  the  relation  of  George 
P.  Little  and  others,  against  Jacob  O.  Olilck- 
erlng  and  others,  as  trustees,  to  restrain  do- 
fendanta  from  erecting  certain  academy 
buildings  aa  a  particalar  lot  of  land.  Case 
transferred  from  superior  conrt  Case  dl*- 
diarged. 

Streeter  &  Hollis,  for  relator.  Mitchell  & 
Foster,  for  defendants. 

BINGHAM,  J.  The  controversy  In  this 
<3ise  relates  to  the  location  of  a  building  by 
the  trustees  of  Pembroke  Academy  to  take 
the  place  of  th^  one  recently  destroyed  by 
fire  In  the  town  of  Pembroke.  The  question 
Is  presented  upon  the  opening  statement  ot 
counsel  and  certain  agreed  facts,  from  which 
It  ai>];)ears  that  Abel  Blanchard,  on  January 
16,  1818,  made  a  will,  and  by  the  eighth  ar- 
ticle thereof  bequeathed  and'  devised  the 
residue  of  his  estate  to  certain  persons  as  a 
board  of.  trustees,  and  to  their  successors, 
f<»'eTer,  "for  the  establishment  and  support 
of  a  public  school  or  academy"  in  the  town 
of  Pembroke.  The  gift  was  made  subject  to 
eight  qtedflc  conditions,  tbe  sixth  ot  which 
reads  as  follows:  "Said  academy  shall  be 
located  on  Pembroke  Main  street,  somewhere 
Itetween  the  meeting-house  on  said  street 
and  land  owned  by  Obadlah  Hall,  now  occu- 
pied and  Improved  by  Willis  A.  Thompson, 


and  it  is  my  desire  tliat  a  btiildlng  or  build- 
ings suitable  for  the  accommodation  of  said 
school  may  be  gratuitously  erected  by  the  in- 
habitants of  said  Pembroke  within  twelve 
years  from  my  decease,  on  the  lot  of  land 
now  owned  by  me,  lying  on  the  easterly  side 
of  said  street  and  between  lands  owned  by 
the  Widow  Sarah  Adams  and  Timothy  GUe, 
unless  some  other  person  shall  give  a  suit- 
able building  lot  for  the  use  of  said  institu- 
tion within  the  aforesaid  bounds.  It  not  be- 
ing my  Intention,  however,  to  make  the  erec- 
tion of  a  building  or  buildings  by  the  in- 
habitants of  said  Pembroke  within  twelve 
years  from  my  decease  as  one  of  the  condi- 
tions, on  which  I  give  and  devise  the  rest 
and  Ksldue  of  my  estate  as  aforesaid."  The 
eighth  condition,  among  other  things,  pro- 
vides that  the  trustees  shall  have  the  right, 
for  and  dnriiig  the  term  of  12  years  from  the 
donor's  decease,  "of  making  such  arrange- 
ments with  school  district  numbered  one  in 
said  Pembroke  in  relation  to  the  occupancy 
of  the  common  schoolhouse  in  said  district 
and  the  ^pendltore  of  the  moneys  of  said  in- 
stitution In  connection  with  the  expenditure 
of  the  moneys  of  said  district  as  *  *  * 
the  •  *  *  trustees  and  their  successors 
shall  consider  most  conducive  to  the  best 
interests  of  said  school."  Mr.  Blanchard 
having  died,  the  persons  named  as  trustees 
became  Incorporated  June  26, 1818,  under  the 
name  of  the  Trustees  of  Pembroke  Academy. 
The  act  of  incorporation,  after  referring  in 
its  preamble  to  the  gift  of  Mr.  Blanchard, 
and  to  tbe  fact  that  the  inhabitants  of  Pem- 
broke had  subscribed  an  additional  sum  of 
"more  than  fifteen  hundred  dollars  for  the 
irarpose  of  erecting  a  suitable  building  for 
the  accommodation  of  said  school,"  follows 
in  general  outline  the  provisions  of  the  will. 
The  academy  building  was  not  originally 
erected  upon  the  donor's  lot,  but  upon  a  lot 
situated  within  the  limits  specified  in  his 
will,  which  was  deeded  to  the  academy  by 
Asa  Boblnson  S^tember  12,  1S18.  This 
building  and  lot  were  used  continuously  for 
the  purposes  of  the  academy  down  to  June 
21,  1900,  when  the  building  was  destroyed 
by  fire.  About  1896  a  lot  of  land  known  as 
the  "Emery  Lot,"  and  adjoining  tbe  academy 
lot,  was  given  to  the  scbool,  and  has  since 
been  used  in  connection  therewith.  In 
March,  1001,  the  trustees  came  into  the  pos- 
session of  about  two  acres  of  land  situated 
within  the  limits  specified  In  tbe  will, 
Uirough  a  compromise  settiement  of  a  claim- 
ed Shortage  in  the  accounts  of  a  former 
treasurer  of  the  academy,  and  they  now  pro- 
pose to  erect  the  academy  building  upon  this 
lot.  This  proceeding  Is  brooght  to  restrain 
the  trustees  from  erecting  the  building  upon 
the  lot  thus  procured. 

It  is  claimed,  first,  that,  the  academy 
building  having  been  located  In  1818  upon  a 
lot  donated  to  tbe  school,  and  in  compliance 
with  the  terms  of  the  will,  its  location  can- 
not now  be  changed  to  the  lot  acquired-  by 
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the  trustees  in  settlement  of  a  shortage  In 
their  treasurer's  account;  and,  second,  that 
the  trustees  are  actuated  by  personal  and 
selflsh  motires,  inconsistent  with  their  du- 
ties as  trustees,  and  againft  the  best  in- 
terests of  the  trust,  in  purposing  to  locate 
the  building  upon  that  lot  It  does  not  ap- 
pear to  be  necessary  to  a  determination  of 
the  controversy,  as  here  presented,  to  con- 
sider the  second  contention,  as  it  is  apparent 
from  a  reading  of  the  will  that  it  was  the 
intention  of  the  founder  of  the  trust  that 
the  academy  building  should  be  located  el- 
thw  upon  the  lot  referred  to  as  owned  by 
him  on  Pembroke  Main  street,  or  upon  a 
suitable  lot  situated  within  certain  defined 
limits  on  that  street,  and  to  be  given  to  the 
academy  for  that  purpose;  that  he  express- 
ly declared  that  the  academy  building  should 
be  located  upon  such  a  lot  as  a  condition  of 
bis  gift;  and  that  he  did  not  intend  to  leave 
it  to  the  discretion  of  the  trustees  to  locate 
the  building  upon  any  lot  on  said  street 
within  the  prescribed  limits  which  they 
might  purchase  with  the  trnst  funds,  or 
might  receive  in  settlement  of  a  shortage  in 
the  accounts  of  their  treasurer.  Tliat  the 
gift  was  conditioned  upon  a  compliance  with 
the  provisions  of  the  sixth  subdivision  to 
article  8,  except  so  far  as  they  related  to 
"the  erection  of  a  building  or  buildings  by 
the  inhabitants  of  Pembroke  within  twelve 
years"  from  the  donor's  decease,  cannot  be 
controverted.  It  is  also  clear  that  the  donor 
purposed  to  allow  12  years  at  least  in  which 
to  raise  funds  sufficient  to  erect  a  suitable 
building,  and,  this  being  done,  that  the  build- 
ing should  be  located  upon  the  lot  referred 
to  as  owned  by  him,  or  upon  one  to  be  given 
the  academy  situated  within  the  prescribed 
limits.  This  construction  of  the  will  is  con- 
firmed by  the  modifying  clause  in  subdivi- 
sion 6,  which  relates  simply  to  the  erection 
of  a  building  within  12  years,  and  not  to  the 
donation  of  a  lot  located  within  the  pre- 
scribed limits  upon  which  the  building  was 
to  be  erected.  In  the  absence  of  the  modi- 
rying  clause,  it  would  seem  that  the  gratui- 
tous erection  of  a  suitable  building  within  the 
12  years  would  have  been  an  essential  part 
of  the  condition.  Foster  v.  Willson,  68  N. 
H.  241.  242,  243,  88  Atl.  1003,  7S  Am.  St 
Rep.  581. 
Case  discharged.    All  concurred^ 


<n  N.  B.  IH) 

LEI6HT0N  et  at  v.  CONCORD  &  M.  R.  B. 

et  al. 

(Supreme  Conrt  of  New  Hampshire.    Hilla- 

borough.    June  30,  1803.) 

HIOHWATS  —  BSTABLISHMBNT  —  DISCONTIN- 
UANCE—POWER OP  BOARD  OF  RAILROAD 
COMMISSIONERS  — CHANOB  OP  LOCATION  — 
NEW  HIGHWAY. 

1.  Pub.  St  1891,  c  159.  |{  13,  14,  providing 
that  the  board  of  railTcad  commlBsionerB  may, 
00  petition  and  hearing,  authorise  the  propri- 

f  1.  S«e  Rallroada,  vol.  41,  Ceot  Dix-  I  IW. 


etors  of  a  railroad  "to  change  the  location  ot  a 
highway  for  the  purpose  of  avoiding  or  improv- 
ing a  crossing  of  the  highway  by  the  railroad," 
authorizes  the  board  to  order  the  digcontiniiance 
ot  a  highway,  the  necessary  effect  of  a  diange 
in  the  location  ot  highway  being  the  discon- 
tinuance of  the  portion  that  occupied  the  old 
location. 

2.  Pub.  St.  1891,  c.  159,  f  14,  empowoing 
the  board  of  railroad  commissioners  to  aatbor- 
ize  the  change  of  a  highway  to  improve  or 
avoid  a  railroad  grade  crossing,  excepts  sad 
cases  from  the  operation  of  chapter  72,  H  1,  % 
conferring  authority  upon  towns  or  the  court,  or 
towns  and  the  court  together,  to  discontinne 
highways. 

3.  Pub.  St.  1891,  c.  158,  {  18,  providing  that 
proprietors  of  a  rauroad  may  take  and  hold  land 
or  rights  in  land  necessary  to  enable  them 
to  make  changes  in  highwavs  authorized  by  the 
board  of  railroad  commissioners,  and  the  par- 
ties shall  have  like  remedies  for  a  change  of 
location,  and  for  the  appraisal  of  damages  aa 
in  such  case,  makes  provision  for  the  -asaeaa- 
ment  of  damages  sustained  by  an  owner  of 
land  abutting  on  the  portion  of  a  highway  dis- 
continued by  the  l>oard  of  railroad  conunia- 
sioners. 

4.  The  board  of  railroad  commissioners  can- 
not under  Pub.  St  1891,  c.  159,  providing  for 
the  change  of  location  of  highways  to  avoid  or 
improve  a  railroad  crossing,  lay  out  a  new  high- 
way from  a  substituted  highway,  authorized 
for  the  purpose  of  avoiding  a  railroad  crossing, 
to  a  new  railroad  station. 

5.  The  layiuK  out  of  a  new  highway  from  a 
substituted  highway,  authorized  by  the  I>oard  of 
railroad  commissioners  under  Pub.  St  1891,  c. 
159,  to  a  new  railroad  station,  is  governed  by 
chapters  67,  68,  relating  to  the  laying  ont  of 
highways. 

6.  An  owner  of  land  damaged  by  reason  of 
the  board  of  railroad  commissioners  authorizing 
a  change  in  the  location  of  a  highway,  having 
an  ample  remedy  in  having  the  damages  as- 
sessed oy  an  appeal  from  the  award,  cannot 
bring  certiorari  to  review  the  proceedings. 

Transferred  from  Superior- Court;  Pike, 
Judge. 

Petition  for  a  writ  of  certiorari  by  George 
A.  Leighton  and  others  against  the  Con- 
cord &  Montreal  Railroad  and  otheza.  Facta 
agreed,  and  case  transferred  from  the  aupe- 
tior  court    Case  discharged. 

Upon  the  petition  of  the  Concord  &  Hon- 
treal  Railroad,  the  board  of  railroad  com- 
missioners authorized  the  corporation  to 
change  the  location  of  a  portion  of  a  highway 
In  Gofltstown  where  it  was  crossed  at  grade 
by  a  branch  of  the  corporatidn's  raihnad,  for 
the  purpose  of  avoiding  the  crossing.  The 
change  consisted  in  discontinnlng  about  1,600 
feet  in  length  of  the  old  highway,  sulMtltat- 
Ing  for  it  a  new  tiighway  located  southerly 
of  the  old,  and  having  a  bridge  over  the  rafl- 
road.  The  Concord  &  Montreal  Railroad 
have  filed  a  location  for  the  new  portion  of 
the  highway,  in  accordance  with  the  require- 
ments of  the  statute,  aiid  have  taken  steps 
to  have  the  damages  assessed  for  the  hind 
taken.  Leighton  has  taken  an  appeal  to  tbe 
superior  court  from  the  award  of  damages  to 
him  by  the  railroad  commissioners  and  select- 
men, and  prays  that  the  dainages  which  hare 
accrued  to  him  by  the  taking  of  his  land 
and  the  discontinuance  ot  the  old  highway 
may  be  assessed  by  a  Jury.    Tbe  petition  al- 
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leges  that  the  portion  of  the  highway  dis- 
coutlnued  passed  through  land  owned  by  him, 
and  In  close  proximity  to  his  dwelling  house, 
and  furnished  the  only  means  of  access  to 
the  house  and  appurtenant  buildings.  The 
corporation's  petition  to  the  board  of  rail- 
road commissioners  for  authority  to  make  the 
change  alleged,  among  other  things,  that  "for 
the  pm'pose  of  affording  access  to  the  new 
station  to  be  erected  at  the  Junctiob  of  its 
Manchester  &  North  Weare  Branch  with  Its 
Manchester  &  Mllford  Branch,  It  Is  necessary 
and  for  the  public  Interest  to  lay  out  a  new 
highway  from  the  highway"  contemplated  in 
the  change  In  a  northerly  direction  to  land  of 
the  corporation  on  a  route  particularly  de- 
scribed. The  board  did  not  attempt  to  lay 
out  this  highway  upon  that  petition,  but  the 
corporation  subsequently  filed  a  supplemental 
petition  for  the  purpose,  and  the  board  were 
about  to  grant  its  prayer,  when  further  ac- 
tion was  suspended  pending  the  determina- 
tion of  their  power  In  the  premises. 

Taggart,  Tuttle  &  Burroughs,  for  plain- 
tiffs. John  M.  Mtchell  and  Bdwin  F.  Jones, 
for  defendants.    , 

CHASE,  J.  '^he  board  of  railroad  com- 
missioners, upon  petition  of  the  proprietors 
of  a  railroad,  after  notice  and  hearing, 
•  •  *  may  authorize  the  proprietors  of  a 
railroad  to  change  the  location  of  a  high- 
way or  other  way  for  the  purpose  of  avoid- 
ing or  Improving  a  crossing  of  the  highway 
by  the  railroad,  or  of  enabling  them  to  prop- 
erly construct  the  railroad;  and  the  proprie- 
tors, whenever  so  authorized,  may  make  such 
changes."  Pub.  St.  1891,  c.  159,  »  13,  14. 
The  change  under  consideration  was  made 
under  this  statute.  The  plaintiffs  allege  that 
the  action  of  the  board  of  railroad  commis- 
sioners was  illegal,  because  (1)  the  board  had 
not  power  to  authorize  the  discontinuance  of 
a  highway;  (2)  If  they  had  such  power,  it 
can  be  exercised  only  npon  assessing  the 
damages  suffered  by  the  owners  of  land  bor- 
dering upon  the  discontinued  highway;  and 
(3)  they  had  not  power  to  lay  out  a  highway. 
The  position  is  taken  that,  if  the  statute  does 
not  authorize  the  board  to.  assess  the  damages 
resulting  from  the  discontinuance  of  the 
highway  Involved  in  the  change  of  location, 
the  statute  is  unconstitutional. 

1.  The  statute  does  not,  in  express  terms, 
empower  the  board  of  railroad  commission- 
ers to  discontinue,  or  authorize  the  discon- 
tinuance of,  a  highway;  but  the  necessary 
effect  of  a  change  in  the  location  of  a  high- 
way is  the  discontinuance  of  the  portion  that 
occupied  the  old  location  and  the  substitution 
therefor  of  the  portion  that  occupies  the  new 
location.  If  the  old  portion  were  not  discon- 
tinued, there  would  be  no  change  of  location. 
The  change  would  be  simply  the  creation  of 
a  new  piece  of  highway,  leaving  the  old  piece 
in  existence,  with  its  objectionable  grade 
-crossing.    The  railroad  corporation's  burdens 


would  be  Increased  without  removing  the 
cause  of  danger  to  public  travel.  A  change 
In  the  location  of  a  highway,  according  to 
the  ordinary  meaning  of  the  term.  Is  a  .re- 
moval of  the  highway  from  one  place  to  an- 
other. After  the  removal,  the  highway  does 
not  exist  in  its  former  place.  The  Legisla- 
ture has  conferred  general  authority  to  dis- 
continue highways  upon  towns  or  the  court, 
or  towns  and  the  court  together  (Pub.  St 
1891,  c.  72);  but  this  does  not  deprive  the 
Legislature  of  power  to  confer  the  authority 
upon  other  bodies  or  tribunals  in  special  cas- 
es, if  they  see  fit.  Section  14,  c.  159,  Pub. 
St.  1891,  confers  the  authority  npon  the  board 
of  railroad  commissioners  In  cases  in  which 
the  public  good  requires  the  discontinuance 
of  a  portion  of  a  highway  and  the  substitu- 
tion of  a  new  portion,  to  avoid  or  Improve  a 
grade  crossing.  Such  cases  are  Impliedly  ex- 
cepted from  the  operation  of  the  general  pro- 
visions contained  in  chapter  72.  The  reason 
for  the  exception  is  apparent.  There  would 
be  liability  to  conflict,  or  confusion  In  the- 
results.  If  the  matter  of  changing  the  loca- 
tion of  a  highway,  or  rather  of  deciding  up- 
on a  new  location,  were  left  to  one  tribunal 
(the  board  of  railroad  commissioners),  and 
the  matter  of  discontinuing  the  old  highway 
containing  the  objectionable  crossing  were 
left  to  another  body  or  tribunal  (the  town 
or  the  court,  or  both).  There  would  be  a 
great  danger  that  the  object  in  view  would 
be  defeated  in  many  instances  if  the  au- 
thority were  thus  divided.  The  board  of 
railroad  commissioners  can  act  only  npon  pe- 
tition, and  after  notice  and  hearing.  Pub. 
St  1891,  c.  159,  ft  13,  14.  The  rights  of  par- 
ties entitled  to  a  hearing  are  as  well  guarded 
in  this  respect  as  they  would  be  under  the 
provisions  of  chapter  72.  They  have  no  rea- 
son to  complain  because  they  are  sent  to  Cbls 
board  for  a  hearing,  instead  of  some  other 
tribunal.  That  is  a  matter  over  which  the 
Legislature  have  complete  control. 

2.  Is  provision  made  in  the  statutes  for  the 
assessment  of  the  damages  suffered  by  the 
owners  of  land  bordering  upon  the  discon- 
tinued portion  of  highway?  A  review  of  the 
legislation  on  the  subject  will  throw  some 
light  on  this  question.  Soon  after  the  first 
railroads  were  built,  towns  were  empowered 
to  require  railroad  corporations  to  secure 
highway  crossings  by  bridges  over  their  rail- 
road, or  gates  on  the  sides  of  the  highway; 
and,  if  the  requirement  was  not  complied 
with  within  six  months  after  notice,  the  se- 
lectmen of  the  town  were  directed  to  cause 
the  rails  to  be  removed  from  the  highway, 
and  the  corporation  was  not  allowed  to  run 
engines  and  cars  across  it  for  the  time  being. 
Laws  1841  p.  541,  c.  612;  Rev.  St  1842, 
c.  142,  a  4,  5.  Later,  corporations  were 
granted  the  right  of  appeal  from  the  action 
of  a  town,  and  also  the  right  themselves  to 
petition  the  court  for  authority  to  erect 
bridges  or  gates  at  crossings  when  they  deem- 
ed it  necessary  for  the  pnbllc  safety;  and.  If 
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additional  land  was  necessary  for  the  pur- 
pose, they  were  empowered  to  take  it.  Pro- 
vision was  made  for  assessing  the  damages 
suffered  by  Individuals  by  the  taldng  of  their 
land,  or  the  erection  of  the  bridges  or  gates. 
Laws  1846,  p.  314,  c.  335.  In  1847  a  right 
of  action  to  recover  reasonable  damages  was 
given  to  persons  who  suffered  inconvenience 
or  injury  to  their  lands  or  rights  by  an  al- 
teration or  obstruction  of  a  higbway,  turn- 
pike, bridge,  or  private  way,  made  by  a  rail- 
road corporation  In  the  construction  of  its 
railroad  over,  under,  or  near  such  highway, 
etc.,  or  by  a  contlnnance  of  such  alteration 
or  obstructicoi  for  60  days  after  notice  hi 
writing  of  its  existence,  iiut  a  corporation 
causing  damage  was  authorized  to  apply  to 
the  road  commissioners  of  the  county  within 
60  days  to  lay  out  a  substitute  for  such  high- 
way, etc.,  and  they  were  empowered,  after 
notice  and  bearing,  to  lay  it  out  and  assess 
damages  as  in  ordinary  highway  cases;  and 
if  the  corporation  built  the  substitute  high- 
way in  the  manner  and  within  the  time  pre- 
scribed by  the  commissioners,  and  otherwise 
complied  with  the  requirements  of  the  stat- 
ute, no  action  could  be  maintained  against 
it.  Laws  1847.  p.  464,  c.  486;  Clark  v.  Rail- 
road, 24  N.  H.  114.  Upon  the  enactment  of 
the  General  Statutes  these  statutes  were  re- 
vised and  materially  changed  in  some  par^ 
tlculars.  Among  the  changes  there  may  be 
noted  the  transfer  of  the  gates  to  the  sides 
of  the  railroad,  and  the  substitution  of  a  pen- 
alty for  failure  to  comply  with  a  town's  re- 
quirement. In  the  place  of  an  Interference 
with  the  railroad  and  Its  operation,  but  the 
methods  to  be  employed  for  improving  cross- 
ings were  not  enlarged.  Gen.  St  1867,  c. 
147.  The  provisions  of  the  General  Laws  of 
1878,  c.  161,  are  identical  with  those  of  the 
General  Statutes.  In  1885  a  new  and  impor- 
tant remedy  w;as  created  for  making  cross- 
ings safer.  It  was  provided  that  "a  ralhroad 
corporation  may  alter  the  course  of  a  high- 
way or  other  way  for  the  purpose  of  facili- 
tating the  crossing  of  the  same  by  its  road, 
or  of  permitting  its  road  to  pass  at  the 
side  thereof  without  crossing,  upon  obtaining 
the  written  consent  of  the  railroad  commis- 
sioners, bnt  such  consent  shall  not  be  given 
nntll  all  parties  in  interest  shall  have  been 
duly  notified  and  heard."  Laws  1885,  p.  295, 
c.  98,  I  8.  This  was  the  first  Introduction 
into  the  General  Statutes  of  an  express  pro- 
vision for  the  change  of  the  location  of  a 
higliway  for  the  purpose  of  Improving  rail- 
road crossings,  except  In  cases  in  which  dam- 
ages were  claimed  for  altering  or  obstructing 
highways.  Upon  the  revlrion  of  the  statutes 
in  1881,  an  attempt  appears  to  have  been 
made  tq  consolidate  such  of  these  providons 
as  were  retained  into  a  few  sections  that 
would  cover  the  whole  ground.  As  has  been 
seen,  the  prior  statutes  covered  the  following 
casies:  (1)  Those  in  which  a  town  required 
a  railroad  to  bridge  the  crossing  or  protect 
it  by  gates,  and  in  so  doing  It  was  necessary 


to  raise  or  lower  the  grade  of  the  highway; 
(2)  those  in  which  the  corporation,  of  Its  own 
motion,  wished  to  do  this;  (3)  those  in  which 
damages  were  claimed  of  the  corporation  for 
altering  or  obstructing  a  highway,  in  which 
cases  the  corporation  might,  under  certain 
circumstances,  obtain  leave  to  construct  a 
substitute  for  the  highway,  and  relieve  it- 
self from  liability;  and  (4)  those  In  which 
the  corporation  wished  to  alter  the  course  of 
the  highway  for  the  purpose  of  improving 
the  crossing.  Sections  13,  14,  c.  159,  Pub. 
St.  1891,  cover  the  cases  mentioned  In  sub- 
division 1.  There  is  no  provision  for  the 
cases  mentioned  in  subdlvidon  3,  for  the  rea- 
son, evidently,  that  there  was  no  occasion  for 
it.  If  a  corporation  desires  to  alter  or  ob- 
struct a  highway,  ample  provision  is  made 
for  obtaining  authority  to  do  so,  if  the  public 
good  requhres  it;  If  a  corporation  sees  fit  to 
make  an  alteration  without  first  obtaining 
authority,  the  common  law  affords  adequate 
remedies  to  the  parties  Injured.  After  pro- 
viding a  method  by  which  the  grade  of  a 
mghway  may  be  raised  or  lowered  for  the 
purpose  of  separating  It  from  that  of  the 
railroad,  both  upon  the  motion  of  tbe  cor- 
poration itself  (section  13)  'and  upon  the  re- 
quirement of  a  town  (sections  15-17),  and  a 
method  by  which  a  change  In  the  location  of 
a  highway  may  be  made  for  the  purpose  x>f 
avoiding  or  improving  a  crossing  (section 
14),  provision  is  made  by  section  IS  as  fol- 
lows: "The  proprietors  may  take  and  hold 
such  land  or  rights  in  land  as  may  be  nec- 
essary to  enable  them  to  make  changes  In 
highways  as  authorized  or  required  by  this 
chapter  [sections  13-17]  by  filing  a  location 
thereof  as  provided  for  filing  the  location 
of  a  railroad;  and  the  parties  shall  have 
like  remedies  for  a  change  of  location  and 
for  the  appraisal  of  damages  as  in  such  case." 
They  may  take  not  only  land,  but  rights  in 
land,  if  necessary  for  the  particular  purpose. 
If  in  raising  or  lowering  the  grade  of  a  high- 
way It  is  necessary  to  take  the  right  which 
the  owner  of  adjoining  land  has  to  pass  be- 
tween it  and  the  highway,  this  may  be  done, 
although  none  of  his  land  Is  taken.  So, 
also,  If  It  is  necessary  to  change  the  location 
of  a  highway,  and  thereby  discontinue  a 
portion  of  an  old  highway,  the  right  of  the 
adjoining  owner  to  have  the  old  highway 
continue  may  be  taken.  In  this  case,  if 
Leighton's  right  In  the  discontinued  portion 
of  the  highway  was  special  and  particular 
by  reason  of  the  fact  that  his  land  bordered 
upon  It,  and  so  differed  from  the  rights  of 
the  public  in  general  (Cram  t.  Laconla,  71 
N.  H.  41,  61  Atl.  635),  this  right  could  be 
taken  as  well  as  land  of  his  over  which  tbe 
substituted  highway  is  laid.  There  was  no 
practical  difficulty  in  filing  the  location  for 
the  change  so  that  it  would  show  that  both 
land  upon  which  the  new  highway  was  to 
be  located  and  rights  in  the  discontinued 
highway  of  owners  of  land  bordning  upoa 
it  were  included  In  the  taking.    Indeed,  the 
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description  of  the  substitated  highway  ac- 
conllng  to  the  provision  of  the  statutes  "for 
filing  the  locatloD  of  a  railroad"  (Pub.  St. 
1891,  c.  158,  i!  3,  4),  accompanied  with  a 
declaration  of  the  purpose  to  make  the  sub^ 
stltutlon,  would  necessarily  imply  the  dis- 
continuance of  the  old  highway  and  the  tak- 
ing of  the  rights  of  parties  therein.  No 
question  Is  made  regarding  the  regularity 
or  character  of  the  location  in  this  case. 
If  any  landowner  was  dlssatisfled  with  the 
location,  he  was  at  liberty,  at  any  time  be- 
fore his  damages  were  assessed,  to  apply  to 
the  railroad  commissioners  to  hare  it  chan- 
ged; and  they  were  empowered  to  make  a 
change  if  they  found  that  the  public  good 
required  it.  Pub.  St  1881,  c.  159,  i  18;  Id. 
c  158,  8  7. 

The  location  having  been  made,  the  par- 
ties were  entitled  to  like  remedies  for  the 
appraisal  of  damages  as  In  the  case  of  the 
location  of  a  railroad.  Pub.  St.  1891.  c  159, 
i  18.  Here  it  will  be  noticed  that  the  dam- 
ages are  not  limited  to  those  resulting  from 
the  taking  of  land  for  the  substituted  high- 
way. The  language  is  broad  enough  to  in- 
clude all  damages  resulting  from  the  change 
to  which  the  parties  are  entitled.  If  the 
corporation  cannot  settle  with  the  parties. 
It  may  petition  to  the  railroad  commission- 
ers, and  have  the  damages  assessed  by  a 
joint  board  consisting  of  the  commisBioners 
and  the  selectmen  of  the  town;  and  they 
may  ultimately  be'  assessed  by  a  Jury  if 
either  party  is  aggrieved  by  the  award  of  the 
Joint  board.  Id.  c.  158,  H  9-21.  If  these 
provisions  were  not  sufficient  to  authorize 
the  assessment  of  all  damages  occasioned 
by  the  changes  contemplated,  a  railroad  cor- 
pora.tion  might  be  required  by  the  action 
of  a  town  to  do  what  It  would  find  Itself 
Incapable  of  doing  because  of  the  want  of 
power  to  acquire  the  land,  or  rights  or  priv- 
ileges In  land,  necessary  for  the  purpose. 
The  raising  or  lowering  of  the  grade  of  a 
highway  might  in  some  cases  result  In  the 
practical  discontinuance  of  the  highway,  so 
far  as  adjoining  land  is  concerned.  More- 
over, the  vote  of  a  town  Is  not  the  final  ac- 
tion that  can  be  had.  The  railroad  corpora- 
tion may  apply  to  the  board  of  railroad  com- 
missioners for  a  review  of  the  action,  and 
the  board  may  make  "such  order  In  respect 
thereto  as  they  Judge  the  public  good  re- 
quires." It  may  be  that  they  would  find 
that  the  public  good  required  a  change  of 
location  of  the  highway,  instead  of  a  rals 
Ing  or  lowering  of  the  grade,  and  would  so 
order.  Whatever  their  order  is,  if  within 
the  scope  of  their  authority,  the  corporation 
must  comply  with  It,  or  subject  Itself  to  the 
liability  of  being  fined  not  exceeding  $1,000. 
Id.  c.  159,  H  15-17.    It  cannot  be  doubted 


that  the  Legislature  intended  to  give  rail- 
'  road  corporations  all  the  authority  that  would 
be  necessary  to  carry  these  provisions  Into 
effect  If  the  language  used  in  respect  to 
damages  were  ambiguous,  the  legislative  in- 
tent would  have  controlling  weight  in  re- 
moving the  ambiguity.  There  would  also  be 
a  presumption,  to  be  taken  into  considera- 
tion, that  the  Legislature  intended  to  adopt 
methods  that  do  not  confilct  with  the  Con- 
stitution. 

It  appears  from  these  considerations  that 
the  statute  does  not  have  the  constitutional 
defect  alleged  by  the  plaintiffs.  The  board 
of  railroad  commissioners  had  authority  to 
change  the  location  of  the  highway,  and  in- 
cidentally to  discontinue  a  portion  of  the 
old  highway  for  the  purpose  of  abolishing 
the  grade  crossing  In  question. 

8.  The  Concord  &  Montreal  Railroad's  pe- 
tition to  the  board  of  railroad  commission- 
ers asked  the  board  to  lay  out  a  new  high- 
way from  the  substituted  highway  to  a  new 
station,  to  be  erected  by  the  corporation,  al- 
leging that  It  Is  necessary  for  the  public  In- 
terest In  affording  access  to  the  new  station. 
The  new  highway  Is  no  part  of  the  change 
to  be  made  in  the  location  of  the  old  high- 
way for  the  purpose  of  avoiding  the  cross- 
ing, but  is  an  independent  matter,  design- 
ed for  a  different  piupose.  If  the  old  high- 
way continued  unchanged,  there  would  ap- 
parently be  the  same  necessity  for  a  part 
of  the  new  highway.  The  board  of  railroad 
commissioners  are  not  authorized  to  lay  out 
a  new  highway  under  such  drcumstances. 
This  matter  Is  governed  by  the  general  pro- 
visions of  the  statutes  relating  to  the  lay- 
ing out  of  hlghwaya.  Piib.  St  1881,  cc.  67, 
68. 

4.  The  writ  of  certiorari  Is  not  awarded, 
though  a  review  of  the  record  of  the  tri- 
bunal shows  that  there  was  a  defect  in  thd 
proceedings,  If  the  party  seeking  redress  has 
another  remedy  that  la  ample  and  conveni- 
ent In  re  Tucker,  27  N.  EL  405;  Boston  & 
Maine  R.  R.  t.  Folsom,  46  N.  H.  64;  Logue 
V.  Clark,  62  N.  H.  184;  Grand  Trunk  Ry.  Do. 
V.  Berlin,  68  N.  H.  168,  170,  36  Aa  554.  If 
Leighton's  damages  were  not  assessed  In 
accordance  with  his  rights,  he  has  an  ample 
and  convenient  remedy  in  the  appeal  from 
the  award,  which  It  seems  he  has  already 
taken.  Pub.  St  1891,  c.  168,  f  17.  As  the 
board  of  railroad  commissioners  have  not 
attempted  to  lay  ont  the  highway  to  the  new 
station,  there  is  no  occasion  for  a  writ  of 
certiorari  on  this  account 

The  prayer  of  the  plaintiffs'  petition  should 
be  denied.    Case  discharged. 

BINGHAM,  J..  did  not  >lt  The  others 
concurred. 
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EGBERTS   T.   FERNALD. 

(Supreme  Court  of  New  Hampshire.    Straf- 
ford.   June  30,  1903.) 

BANKRUPTCY— ADJUDICATION  —  COLLATBRAIi 

ATTACK— WANT  OF  JURISDICTION 

—NOTICE  TO  CREDITORS. 

1.  Where  the  records  of  a  bankruptcy  pro- 
ceeding in  the  United  States  District  Court 
show  certain  persons  "were  duly  adjudged" 
bankrupts,  the  defendants,  in  assumpsit  by  the 
trustee  to  recover  money  collected  in  fraud  of 
the  bankruptcy  act,  cannot  show  by  evidence 
independently  of  the  records  that  the  claims  of 
creditors  were  insufficient  in  amount  to  give 
the  bankruptcy  court  jurisdiction,  as  the  ad- 
judication cannot  be  collaterally  attacked. 

2.  Under  Bankr.  Act  July  1,  1898,  c.  541,  | 
18,  30  Stat.  561  [U.  S.  Comp.  St.  1901,  p. 
3429],  providing  for  notice  of  a  petition  for 
involuntary  bankruptcy  to  the  person  named 
as  defendant,  a  creditor  who  has  no  notice  of 
the  petition  cannot  attack  the  decree  of  ad- 
judication where  tlie  records  show  a  regular  pro- 
ceeding, and  the  fact  that  his  name  did  not  ap- 
pear on  the  list  of  creditors,  and  that  he  had 
no  notice  of  the  proceeding,  would  not  affect 
the  court's  jurisdiction  as  to  the  adjudica- 
tion, nor  the  trustees'  right  to  maintain  an  ac- 
tion against  him  to  recover  money  collected  in 
fraud  of  creditors. 

Transferred  from  Superior  Court;  Toung, 
Judge. 

Action  in  assumpsit  by  William  H.  Rob- 
erts, trustee  In  bankruptcy  of  Mathes  Bros., 
against  Frank  F.  Fernald,  administrator,  etc. 
Verdict  for  plaintiff,  and  case  transferred 
from  superior  court,  subject  to  exception. 
Exception  overruled. 

August  16,  1901,  the  defendant  brought  an 
action  against  Mathes  Bros.,  attached  prop- 
erty therein,  recovered  judgment  upon  de- 
fault, levied  upon  the  property  attached,  and 
had  the  execution  returned  as  satisfied:  all 
before  December  1, 1901.  The  rewnrds  of  the 
United  States  District  Court  for  the  District 
of  New  Hampshire  show  that  Mathes  Bros, 
"were  duly  adjudged"  bankrupts  under  the 
United  States  bankruptcy  act  January  2, 
1902,  upon  a  creditors'  petition  filed  Decem- 
ber 2,  1901,  and  that  the  plaintlfl  was  ap- 
pointed trustee  of  their  estate.  Upon  these 
facts  a  verdict  was  found  for  the  plaintiff, 
subject  to  exception.  The  defendant  offered 
to  prove  that  the  claims  of  the  petitioning 
creditors  In  the  bankruptcy  proceeding  did 
not  amount  in  the  aggregate  to  $500,  that  he 
did  not  have  notice  of  the  pendency  of  the 
proceeding,  and  that  his  name  did  not  ap- 
pear in  the  list  of  creditors  filed  therein. 
The  evidence  was  excluded,  subject  to  ex- 
ception. 

William  F.  Nason  and  William  H.  Roberts, 
for  plaintiff.  Arthur  6.  Whlttemore  and 
Frank  F.  Fernald,  In  pro.  per. 

CHASE,  J.  The  only  questions  discussed 
by  the  defendant  In  his  brief  are  those  aris- 
ing upon  the  exception  to  the  exclusion  of 
the  evidence  offered  by  blm,  and  no  other 

T  1.  Sm  Bankruptcy,  vol.  6,  C<at  Dig.  i|  49,  141, 
US. 


question  has  been  considered.  The  evident 
purpose  of  this  evidence  was  to  show  that 
the  United  States  District  Court  bad  no  ju- 
risdiction to  adjudicate  Mathes  Bros,  bank- 
rupts and  appoint  a  trustee  of  their  estate, 
so  far,  at  least,  as  the  defendant  Is  con- 
cerned. The  defendant's  first  proposition  ii 
that  the  action  of  the  District  Court  is  ab- 
solutely void,  because  the  petitioning  credit- 
ors In  that  court  did  not  hold  provable  claims 
against  the  alleged  bankrupts  amounting  in 
the  aggregate  to  $500,  or  more,  in  excess  of 
the  value  of  securities  held  by  them,  as  re- 
quired by  section  69,  subd.  "b,"  Bankr.  Act 
July  1,  1808,  c.  541,  30  Stat  661  [U.  S.  Oomp. 
St  1901,  p.  3445].  If  it  appeared  from  the 
records  of  the  court  that  the  claims  of  the 
petitioning  creditors  amounted  to  a  less  sum 
than  $500,  the  defendant's  proposition  might 
be  tenable.  Although  the  District  Courts' of 
the  United  States  are  courts  of  general  Juris- 
diction as  to  many  matters,  special  and  sum- 
mary powers  In  relation  to  bankruptcy  are 
conferred  upon  them  by  statute;  and,  so  tar 
as  such  proceedings  are  concerned,  they  have 
been  regarded  by  courts  of  high  character 
like  courts  of  special  and  limited  powers, 
whose  jurisdiction  will  not  be  presumed  in 
other  courts,  but  must  appear  from  their  rec- 
ords to  entitle  their  decrees  to  recognition. 
Morse  V.  Presby,  26  N.  H.  299;  Horn  v. 
Thompson,  81  N.  H.  662,  571;  Farnam  v. 
Davis,  32  N.  H.  302,  309;    Eaton  v.  Budget, 

33  N.  H.  228,  237;  Haywood  t.  Charlestown, 

34  N.  H.  23,  26;    Carleton  v.  Insurance  Co., 

35  N.  H.  162,  167.  But  the  defendant's  of- 
tge  was  not  of  evidence  tending  to  prove 
that  the  records  of  the  District  Court  show 
an  inadequacy  of  claims,  but  of  evidence 
tending  to  prove  the  fact  lndq)endently  of 
the  records,  and  probably  in  confilct  wltili 
them.  By  the  forms  prescribed  by  the  Unit- 
ed States  Supreme  Court  under  the  author- 
ity of  section  30  of  the  bankruptcy  act  30 
Stat.  654  [U.  S.  Comp.  St.  1901,  p.  3434],  the 
petition  should  allege  that  the  petitionen 
have  provable  claims  of  the  requisite  amount, 
and  the  nature  and  amount  of  each  claim 
should  be  stated.  The  allegations  of  the 
petition  must  be  verified  by  the  oaths  of  the 
petitioners.  172  U.  S.  Append.  681;  Act 
July  1,  1898,  c.  641,  8  18c,  30  Stat  651  [U. 
S.  Comp.  St  1901,  p.  3429].  The  "case" 
states  that  the  records  of  the  District  Court 
show  that  Mathes  Bros,  "were  duly  adjud- 
ged" bankrupts.  The  question  was  not  rais- 
ed that  this  record  was  insufllciei^t  to  prove 
jurisdiction.  If  it  Is  insufficient— if  the  rec- 
ord of  the  petition,  its  service,  and  other 
proceedings  prior  to  the  adjudication  should 
have  been  put  in  evidence— the  defendant  is 
not  In  a  position  to  avail  himself  of  the 
fact  He  should  have  objected  to  the  evi- 
dence on  this  ground  at  the  trial,  when  the 
defect  could  be,  and  probably  would  have 
been,  remedied.  As  the  case  is  presented 
here,  it  must  be  taken  for  granted  that  the 
records  show  that  the  claims  of  the  petition- 
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Ing  credlton  were  sufficient  In  amount  to 
g*ve  the  conrt  Jurisdiction  of  the  subject- 
matter,  and  that  the  Dletrlct  Court  so  ad- 
*  Judged.  This  being  so,  the  adjudication  can- 
not be  attaclied  in  this  action.  U  the  record 
is  not  true,  the  adjudication  may  be  void- 
able; but  it  is  not  alMOIutely  void,  and  tlie 
defendant  must  loolc  to  the  District  Court  for 
relief,  if  he  would  avoid  its  consequences. 
State  ▼.  Kennedy,  66  N.  H.  247,  23  AtL  431; 
SmaU  ▼.  Bentield.  66  N.  H.  206,  20  Atl.  284; 
Pendezter  r.  Cate,  66  N.  H.  270,  20  AU.  831; 
Spauldlng  t.  Groton,  68  N.  H.  77,  44  AtL  88. 
The  defendant  also  says  the  proceedings  ot 
the  District  Oourt  were  void  as  to  him,  be- 
cause be  had  no  notice  of  their  pendency, 
and  his  name  did  not  appear  in  the  list  of 
creditors  filed  ttaerdn.  The  bankruptcy  act 
does  not  require  notice  to  be  given  to  cred- 
itors of  the  pendency  of  a  creditors'  peti- 
tion against  an  alleged  bankrupt  for  an  ad- 
Judication  in  bankruptcy.  The  notice  is  to 
be  given  to  the  defendant  (the  alleged  bank- 
rupt) In  person,  or,  if  this  'cannot  be  done, 
by  pnbUcatlon.  Act  July  1,  1898,  c.  S41,  g{ 
I8a,  58,  80  Stat  561,  561  [U.  &  Comp.  St 
1901,  pp.  3429,  3444].  Other  creditors  may 
Join  in  the  petition  after  it  has  been  filed, 
or  may  appear  and  oppose  the  granting  of  it 
Id.  tt  18b.  &9f.  It  is  made  the  duty  of  the 
Judge  to  make  an  adjudication  of  bankrupt- 
cy, or  to  dismiss  the  petition,  without  delay, 
after  tbe  issues  are  formed  or  the  time  for 
forming  them  has  elapsed.  Id.  H  ISd,  18e. 
Ttie  court  having  Juriadlction  of  tlie  subject- 
matter  (Id.  (  2)  and  of  the  alleged  bankrupt 
by  the  sovlce  of  notice  upon  him  as  requir- 
*ed  by  the  act  its  decree  of  adjudication  binds 
him  and  all  persons  claiming  any  interest  in 
the  estate  through  him.  Creditors  are  not 
deprived  of  their  property  by  tbe  adjudica- 
tion without  due  process  of  law,  within  tbe 
meaning  of  the  United  States  Constitution, 
because  they  have  no  personal  notice  of  the 
proceeding.  Hanover  Nat  Bank  v.  Moyses, 
186  U.  S.  180,  22  Sup.  Ot  867,  46  U  Bd.  1113. 
A  creditor  who  has  bad  no  notice  of  the  pe- 
tition cannot  attack  the  decree  of  adjudlca- 
tlon,  provided  the  records  show  that  tbe  pro- 
ceedings were  according  to  law.  So  far  as 
the  adjudication  Is  concerned,  be  Is  i»1vy  In 
estate  with  the  defendant  in  the  action,  and 
Is  bound  by  tbe  adjudication  equally  with 
tbe  defendant 

In  the  proceedings  for  tbe  settlement  of 
tbe  estate  after  the  adjudication,  provision 
is  made  for  giving  creditors  notice  of  the 
st^B  to  be  taken  wbidrwUl  afFect  their  in- 
terests. Tbe  bankrupt  la  required  to  file  a 
list  of  the  creditors,  verified  by  his  oath, 
within  5  (now  10)  days  after  the  adjudica- 
tion, unless  further  time  is  granted;  and,  If 
be  falls  to  do  It  the  duty  is  placed  upon  tbe 
referee  in  bankruptcy.  Act  July  1,  1898,  e. 
541,  H  18b,  39,  30  SUt  551,  565  [U.  S.  Comp. 
St  1901.  pp.  3429,  3436].  In  mvoluntary  pro- 
ceedings, the  names  of  creditors  first  appear 
In  this  list    The  first  meeting  of  creditors  la 


the  one  called  for  the  appointment  of  a  trus- 
tee or  trustees,  etc.  Id.  SS  44,  56.  Notice  of 
the  meeting  Is  given  to  the  creditors  by  mail 
10  days  before  tbe  meeting,  and  also  by 
publication.  Id.  |  68a.  Debts  that  have  not 
been  schedaled  in  time  for  proof  and  al- 
lowance, with  the  name  of  the  creditor  if 
known  by  tbe  bankrupt  are  not  afTected  by 
the  bankrupt's  discharge,  unless  the  creditor 
had  actual  notice  or  actual  knowledge  of  the 
proceedings.  Id.  |  17.  While,  under  these 
provisions,  the  debt  of  the  defendant  In  this 
action  may  not  be  discharged  by  tbe  bank- 
rupt's discharge,  unless  the  defendant  had 
actual  knowledge  of  the  bankruptcy  proceed- 
ings, the  adjudication  of  bankruptcy  is  bind- 
ing upon  the  defendant,  and  carries  with  it 
all  incidental  results.  Morse  v.  Presby,  26 
N.  H.  299,  304,  806.  Among  these  results  is 
the  right  given  to  the  trustee  in  bankruptcy 
to  take  possession  of  the  bankrupt's  estate 
and  to  recover  'property  and  money  of  per- 
sons into  whose  possession  It  has  passed  in 
violation  of  the  bankruptcy  act  The  fact 
that  the  defendant's  name  did  not  appear  up- 
on the  list  of  creditors,  and  that  he  had  no 
notice  of  the  bankruptcy  proceeding,  would 
not  affect  the  court's  jutisdictton  In  respect 
to  tbe  adjudication  of  bankruptcy,  nor  the 
title  of  the  plaintiff  to  maintain  this  action; 
and  consequently  the  evidence  offered  in 
support  of  the  fact  was  immaterial  and  right- 
ly excluded. 
Bxceptlons  overruled.    All  concurred. 


(MN.  H.  60E) 
OPINION  OF  THBJ  JUSTICES. 

(Supreme  Conrt  of  New  Hampdiire.   July  25, 
1903.) 

OFFICKRS— SPECIAL  AaENTS  TOR  ENFORCE- 
MENT OF  LIQUOR  LAWS  —  APFOINTHBNTl— 
POWER    OF    QOVERNOR    AND    COUNCIL. 

1.  The  approval  of  the  Governor  and  Council 
required  by  Laws  1903,  p.  83,  c.  95,  {  5,  pro- 
viding that  the  board  of  license  comrnisBloners, 
created  by  tbe  chapter,  regulatiiiK  tbe  liquor 
trafllc,  "with  the  approval  of  the  Governor  and 
Council,  ma^  appoint  one  or  more  special  agent* 
and  fix  their  compensation,"  is  limited  to  the 
determination  of  toe  number  of  special  agents 
to  be  appointed  and  their  compensation,  and 
does  not  extend  to  their  appointment 

Answer  to  question  propounded  to  the  Jus- 
tices of  tbe  Supreme  C!ourt  by  the  Governor 
and  Councilors. 

To  the  Honorable  Justlcea  of  tbe  Supreme 

Ooort: 

The  Governor  and  the  Honorable  Council 
desire  your  opinion  upon  tbe  following  Im- 
portant questions  of  law  arishig  upon  the 
administration  of  section  6  of  an  act  entitled 
"An  act  to  regulate  tbe  traffic  in  intoxicat- 
ing liquor,"  approved  March  27,  19(^  [Laws 
1903.  p.  88,  c  96].  A  port  of  said  section 
reads  as  follows:  "Said  board  of  license 
commissioners,  with  tbe  approval  of  tbe 
Governor  and  Conndl,  may  appoint  one  or 
more  special  agents  and  fix  their  dompenaa- 
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tlon."  Does  this  reqalre  the  approval  of 
the  Governor  and  Council  In  the  appoint- 
ment of  said  8pe<!ial  agents,  or  is  the  re- 
quirement of  such  approval  confined  to  fix- 
ing the  number  of  said  special  agents  and 
the  amount  of  their  compensation? 

NAHUM  J.  BAOHELDEB, 

Governor. 

J.  FRANK  SKA  VET, 

ALFBKD  A.  COLLINS, 

F.  E.  KALEY, 

8.  M.  RICHARDS, 

A.  C.  KENNEXT, 

Councilors. 

To  His  Eixcellency  the   Governor  and  the 

Honorable  Council: 

The  communication  submitted  by  you  does 
not  state  the  occasion  for  the  request  made 
of  us;  but,  understanding  the  question  to 
relate  to  the  duty  imposed  upon  the  Gov- 
ernor and  Oouncil  by  chapter  96,  p.  81,  Laws 
1903,  and  assuming  that  you  are  now  called 
upon  to  act  thereunder,  we  respectfully  com- 
ply with  your  request,  without  consideration 
of  the  question  of  our  duty  to  answer  ab- 
stract questions  of  law  in  the  absence  of 
definite  information  establishing  the  consti- 
tutional occasion. 

Chapter  95,  p.  81,  Laws  1903,  "An  act  to 
regulate  the  traffic  in  Intoxicating  liquors," 
reversed  the  policy  of  the  state  upon  this 
subject  which  had  been  followed  for  nearly 
60  years.  In  the  enactment  of  the  law  it 
was  foreseen  that  questions  might  arise  In 
the  practical  aumlBlBtration  of  the  new  pol- 
icy which  could  not  be  wisely  determined  in 
advance,  as  to  many  questions,  therefore, 
a  broad  discretion  was  vested  In  the  commis- 
sion provided  for  in  the  act.  They  were  au- 
thorized to  fix  the  fee  for,  and  to  restrict, 
define,  and  limit  each  license  of  the  first 
class  (section  7,  cl.  1),  and  to  prescribe  rules 
for  the  conduct  of  the  business  under  li- 
censes of  this  class  (section  28).  They  were 
also  authorized  to  determine,  within  certain 
Umlts,  the  amount  of  the  fee  which  should 
be  paid  for  licenses  of  the  sixth,  seventh, 
and  eighth  classes  (section  7),  to  refuse  li- 
censes for  the  prosecution  of  the  traffic  in 
locations  where  they  considered  such  busi- 
ness would  be  detrimental  to  the  public  wel- 
fare (section  9),  and  to  determine  in  what 
cases  certain  classes  of  licenses  should  be 
issued  to  be  exercised  in  towns  which  did 
not  adopt  the  act  (section  81).  The  board 
are  also  required  to  make  Investigation  by 
themselves  or  their  agents  into  any  matters 
in  connection  with  the  sale  of  liquors  (section 
S),  and  to  make  an  annual  report  of  the 
workings  of  the  act  and  its  bearing  upon  the 
welfare  of  the  state.  It  was  obvfous,  when 
the  act  was  passed,  .that  three  commission- 
ers could  not  personally  perform  all  the  du- 
ties required  of  the  administrators  of  the 
act.  It  was  apparent  that  a  clerical  force 
more  or  less  numerous,  and  sundry  deputies 
or  agents,  would  also  be  required  for  the 


proper  administration  of  the  new  policy.  Be- 
cause it  was  then  unknown  to  what  extent 
the  law  would  be  adopted  throughout  the 
state,  and  for  other  reasons  Incident  to  the 
trial  of  an  entirely  new  policy,  the  requisite 
number  of  such  assistants  could  not  be  fore- 
cast with  certainty,  nor  their  remnneratioD 
be  fairly  determined.  Ho  attempt,  tben- 
fore,  was  made  to  provide  d^ioltely  the 
nomber  of  such  assistants,  or  to  fix  their 
compensation.  The  provisions  upon  the  sub- 
ject are  found  In  sections  4  and  5  of  the  act 
The  question  submitted  to  us  relates  only  to 
special  agents  provided  for  by  section  5;  but 
the  language  as  to  the  duty  of  ajtproval  by 
the  (3ovemor  and  Conndl  in  the  employmoit 
of  cl«-ks  in  section  4  is  practically  Identical 
with  that  relating  to  the  appointment  of 
agents.  Both  sections  relate  to  the  same  snb- 
ject— the  securing  of  assistants  to  the  com- 
mission in  the  administration;  and  the  sim- 
ilar language  must  have  been  understood  to 
have  the  same  meaning  in  each  connection. 
These  provisions  are  as  follows: 

"Sec.  4.  Said  board  of  license  commiaslon- 
ers,  with  the  approval  of  the  Governor  and 
Oouncil,  are  hereby  authorized  to  employ 
such  clerks  as  are,  in  their  opinion,  necessary 
for  the  proper  transaction  of  the  business 
of  their  office,  and  to  fix  their  compensation. 

"Sec.  5.  Said  board  of  license  conunissioD- 
ers,  with  the  approval  of  the  Governor  and 
Onincil,  may  appoint  one  or  more  special 
agents  and  fix  their  compensation.  •  •  • 
Said  special  agents  may  be  removed  by  the 
board  of  license  commissioners." 

The  question  is  whether,  under  these  im>- 
vlsions,  the  Governor  and  Oouncil,  faavihg' 
approved  of  the  employment  of  a  clerical 
force  at  a  certain  compensation,  or  having 
approved  of  the  number  of  special  agents 
to  be  appointed  and  their  remuneration,  are 
also  required  to.  pass  upon  the  persons  se- 
lected by  the  commission  as  clerks  or  special 
agents,  and  approve  or  disapprove,  as  in  their 
judgment  such  persons  are  or  are  not  quali- 
fied for  the  positions  for  which  they  have 
been  designated.  The  construction  of  a  stat- 
ute, as  of  any  written  document.  Is  the  as- 
certainment of  the  meaning  of  the  language 
to  those  using  it  The  object  of  a  statute 
Is  to  be  regarded,  and  all  the  parts  brought 
together  to  ascertain  the  meaning.  Stanyan 
T.  Peterborough,  69  N.  H.  372,  873.  46  Atl. 
191;  Barker  v.  Warren,  46  N.  H.  124.  In 
the  construction  of  a  contract  "the  incon- 
venience, hardship,  or  .absurdity  which  one 
construction  would  lead  to  la  often  strong 
evidence  in  favor  of.  another  or  different  con- 
struction involving  no  objections  of  that 
character,  because  men  in  general  do  not 
enter  freely  into  contracts  which  are  ab- 
surd or  frivolous,  and  therefore  the  knowl- 
edge of  the  court  on  that  subject  is  evidence 
of  the  intention  of  the  parties."  Kendall  v. 
Green,  67  N,  H.  663,  42  Atl.  178.  ISO.  So, 
in  the  construction  of  a  statute,  the  proba- 
bility that  the  Legislature  Intended  a  work- 
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able  law— a  metbod  reasiHiably  certain  of  ef- 
fecting' the'  result  aimed  at— Is  evidence  npon 
the  meaning  attached  by.  the  Iieglslators  to 
the  language  used.  Petition  M.  &  M.  H.  &., 
68  N.  H.  570,  577,  36  Ati.  645.  For  the  same 
reason,  if  there  ezlsts  a  customary  method 
of  performing  the  matter  in  question  known 
to  the  parties,  so  generally  followed  that 
the  contrary  may  fairly  be  considered  un- 
reasonable, It  Is  probable  that  the  language, 
if  doubtful,  was  intended  to  mean  what  com- 
mon usage  has  considered  reasonable;  for 
the  probability  that,  if  a  contrary  course  had 
been  intended,  explicit  language  would  have 
been  used  to  declare  such  Intention,  la  evi- 
dence, in  the  absence  of  such  language,  of 
the  meaning  attached  to  the  term  employed. 
Generally,  It  may  be  said  to  be  considered 
reasonable  that  one  who  has  to  commit  a 
portion  of  his  work  to  another,  for  whose 
performance  he  Is  responsible,  should  have 
the  power  of  selecting  such  subordinate. 
Such  has  been  the  practice  In  this  stat& 
When,  in  the  Judgment  of  the  Legislature, 
an  officer  required  a  deputy  or  clerks,  such 
assistants  have  been  provided  for,  to  be 
employed  or  appointed  by  the  officer  whose 
work  they  were  to  perform,  while  their  re- 
muneration has  been  fixed  by  law,  or  a  stat- 
ed sum  allowed  for  clerical  expenses.  The 
appointment  of  his  deputy  by  the  Secretary 
of  State  is  provided  for  by  the  Constitution 
(article  68),  and  his  balary  Is  fixed  by  the 
statute  (Pub.  St.  1891,  c.  286,  {  4;  Laws  1893, 
p.  6,  c.  1, 1 1).  The  State  Treasurer  appoints 
his  deputy  (Pub.  St.  1891,  c.  16, 1 16)  at  a  sal- 
ary fixed  by  law  (Pub.  St.  1891,  c.  286,  (  7), 
and  has  an  allowance  for  clerical  expenses 
(Pub.  St  1891,  c.  286,  i  6).  The  bank  com- 
missioners are  authorized  to  employ  a  clerk 
at  a  stated  salary.  Laws  1893,  p.  7,  a  8,  S  1. 
The  Insurance  Commissioner  is  authorized 
to  employ  such  clerks  as  he  may  require,  at 
an  expense  not  exceeding  a  sum  stated. 
Pub.  St  1891,  c  167,  {  7.  The  Trustees  of 
the  State  library  appoint  the  librarian  and 
fix  his  compensation.  Id.  c  8,  (  4.  There  is 
an  annual  appropriation  for  clerical  service 
In  the  Adjutant  General's  office.  ,  Id.  c.  286, 
S  9.  The  State  Board  of  Agricultjire  appoint 
a  secretary  at  a  fixed  salary.  Id.  c.  12,  {  3. 
These  are  only  a  few  of  the  instainces  that 
might  be  given.  Generally,  though  not  al- 
ways, the  expenditure  has  been  defined  or 
limited;  but  no  case  has  been  found  where 
the  appointment  of  such  officers  is  committed 
Jointly  to  the  Ciovemor  and  Council  and  an- 
other body.  The  detectlvea  appointed  by  the 
Fish  and  Game  Commission  are  perhaps 
nearest  in  character  to  the  special  agents 
under  consideration.  Their  appointment  is 
placed  with  the  commission.  Id.  c.  ISO,  t  8; 
Laws  1895,  p.  462,  c  102,  t  L 

Where  the  amount  of  the  expenditure  nec- 
essary for  any  purpose  has  been  uncertain, 
it  has  been  usual  to  authorize  the  supervi- 
sion of  such  expenditure  by  the  Governor 
and  Council.  This  practice  is  so  -common 
66A.-eO 


and  well  known  that  citation  of  examples  is 
uncalled  for.  In  the  aitaation  existtng  at  the 
passage  of  the  act.  In  view  of  the  broad  dis- 
cretion confided  in  the  commission  In  other 
respects  and  the  universal  practice  in  the 
state.  It  would  naturally  be  expected  that  the 
Legislature  would  authorize  the  commission 
to  employ  such  clerical  force  and  other  as- 
sistants as  should  be  found  necessary,  and 
that  they  would  limit  the  power  of  Incurring 
expense  for  this  purpose  by  placing  such  ex- 
penditure under  the  control  of  the  Governor 
and  Council.  It  Ja,  therefore,  probable  that, 
if  the  intention  had  been  to  place  a  greater 
burden  upon  the  Governor  and  Council,  apt 
language  would  have  been  used  to  express 
such  Intention.  If  such  had  been  the  inten- 
tion, it  would  probably  have  been  provided 
that  the  commissioners  might  employ  such 
persons  as  clerks,  or  appoint  such  persons 
special  agents,  as  should  meet  the  approval 
of  the  Governor  and  (Council;  or  that  the 
Governor  and  Council  and  the  commission 
should  Jointly  employ  the  necessary  clerks, 
or  together  appoint  special  agents.  Such 
language  was  not  used.  The  power  of  em- 
ployment and  appointment  was  vested  with 
the  commission,  and  not  with  the  Governor 
and  Council.  We  think  the  natural  effect  of 
the  words  used  Is  that  the  approval  of  the 
Oovnnor  and  Oonncll  Is  essential  to  the  pow- 
er of  appointing,  but  does  not  relate  to  the 
manner  of  Its  exerdse.  If .  there  be  any 
doubt  in  this  respect,  there  can  be  none  as 
to  the  legislative  intention  when  the  purpose 
of  the  appointment  and  the  pievions  prac- 
tice in  such  matters  are  considered.  The 
clerks  and  agents  provided  for  In  the  two  sec- 
tions are  confidential  employfis  of  the  com- 
missioners. For  the  successful  performance 
of  the  delicate  duties  Intrusted  to  the  com- 
mlsskm  it  Is  necessary  that  their  subordinates 
should  be  entirely  in  harmony  with  them. 
To  secure  such  result  the  power  of  selection 
by  the  commlssIonerB  is  essential— a  fact  rec- 
ognized by  the  general  practice  in  like  cases. 
The  Governor  and  OouneU  have  no  duties  to 
perform  in  the  administration  of  the  act.  No 
reason  is  perceived  why  their'  approval  should 
have  been  considered  of  Importance  in  the 
matter.  The  Supposition  that  the  Legisla- 
ture, with  the  broad  powers  vested  in  the 
commission,  thought  It  unsafe  to  permit 
them  to  employ  agents  or  clerks  unless  the 
Individuals  were  approMd  by  the  highest  ex- 
ecutive officers  In  the  state,  involves  an  ab- 
surdity fatal  to  the  contention.  Much  a  provi- 
sion might  be  used  to  cause  the  positions,  as 
they  become  vacant  from  time  to  time,  to  be 
filled  only  by  members  of  the  party  in  pow- 
er,, and  to  happer  the  efforts  of  the  commhh 
sion  for  an  Impartial  enforcement  of  the  law; 
but  there  Is  no  evidence  that  the  Legislature 
had  any  purpose  in  view  -^cept  to  provide 
for  the  wise  administration  of  the  new  pol- 
icy. 

It  may  be  contended,  from  the  sUgbt  differ- 
ence in  language  in  the  two  sections,-  ttot 
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tbe  approval  of  tlie  Governor  and  Council  In 
aectlon  4  was  limited  to  the  pown  to  em- 
ploy, as  It  Is  there  said  that  the  commis- 
sion, with  Buch  approval,  are  "authorized  and 
empowered  to  employ"  clerks,  while  the  lan- 
suage  of  section  6  that  with  such  approval 
the  commission  "may  appoint"  agents  Indi- 
cates that  the  approval  extends  to  the  exer- 
cise of  the  power  in  the  latter  case.  But  the 
point.  If  made,  does  not  seem  well  founded. 
If  any  doubt  could  arise  from  the  change  In 
words,  such  doubt  Is  removed  by  the  express 
provision  that  "said  special  agents  may  be 
removed  by  the  board  of  license  commis- 
sioners." This  power  of  removal  is  without 
limitation,  and  may,  therefore,  be  exercised 
without  cause  at  the  pleasure  of  the  com- 
mlSBlon.  The  approval  of  the  Governor  and 
Council  is  not  essential  to  such  action.  The 
failure  to  give  them  any  control  over  it  is 
evidence  of  great  weight  (which,  if  there 
were  no  other,  might  well  be  regarded  as 
conclusive)  tending  to  establish  that  the  Leg- 
islature understood  the  Individual  agents  held 
their  positions  from  the  commission,  and  not 
from  the  Governor  and  Council.  An  inter- 
pretation of  the  statute  which  would  give  to 
one  party  authority  to  finally  determine  who 
should  be  appointed  agents  for  another  par- 
ty. In  the  conduct  of  business  over  which  the 
former  had  no  control,  subject  to  practical 
revocation  at  will  by  such  other,  appears  so 
unreasonable  and  so  ill  adapted  to  efCectuate 
the  legislative  purpose,  and  is  so  contrary  to 
the  practice  in  such  matters  heretofore,  that 
the  conclusion  appears  inevitable  that  such 
was  not  the  legislative  Intention.  Our  an- 
swer to  the  question  submitted  Is  that  the 
approval  required  of  the  Governor  and  Coun- 
cil by  section  5,  c.  95,  Laws  1903,  is  con- 
fined to  the  determination  of  the  number  of 
special  agents  to  be  apix>lnted  and  the 
amount  of  their  compensation. 

FRANK  N.  PARSONS. 

WM.  M.  CHASE. 

JAMES  W.  REMICK. 

GEORGE  H.  BINGilABI. 

Not  having  been  able  to  confer  with  the 
other  Justices  upon  the  question  submitted 
by  your  excellency  and  the  honorable  coun- 
cil, or  to  properly  consider  l^  I  beg  leave  to 
be  excused  from  the  duty  of  returning  an 
answer. 

BBUBBN  B.  WALK&tL 


(4  Fen.  808) 

STAB  LOAN  ASS'N  ▼.  MOOBB. 

(Superior  C!onrt  of  Delaware.    Kent    May  7, 
1903.) 

LOAK  ASSOCIATION  —  ASCBRTAINMBNT  OP 
VALUE  OF  SHARES  AND  AMOUNT  DUB  FROM 
BORROWING  MEMBERS— EFFECT  OF  PAY- 
MENT—PRESUMPTION  OF  RECEIPT  OF  PAY- 
M  ENT—KVIDBNCBJ— RECORDS. 

1.  A  plaintiff  in  an  action  by  scire  facias,  wbo 
takes    Issue   on    defendant's    pleaa   of    set-off, 


statute  of  limitations,  and  accord  and  satisfac- 
tion, waives  his  right  to  more  to  strike  out  sncb 
pleas. 

2.  A  paper  purporting  to  be  the  charter  of  a 
corporation,  which  does  not  show  that  it  is  a 
certified  copy  of  the  recorded  act,  but  merelx 
purports  to  show  that  It  came  from  the  Secre- 
tary of  State  and  had  been  recorded,  is  not  ad- 
missible in  evidence. 

8.  Where,  in  an  action  by  a  corporation,  its 
president  testified  that  a  certain  book  coo- 
taiued  the  by-laws  of  the  association  which 
had  been  used  and  recognized  generally  by  the 
member?,  and  that  there  was  no  set  of  by-laws 
copied  into  the  minntea,  the  book  as  contain- 
ing the  by-laws  was  admissible  in  evidence. 

4.  It  was  competent  for  the  stockholders  of 
a  loan  association,  for  the  purpose  of  winding 
up  the  business  of  the  association,  to  make  a 
final  estimate  of  the  valne  of  the  shares  of 
stock,  and  to  ascertain  the  amount  to  be  paid 
b;  each  borrowing  member  in  discharge  of  Ills 
indebtedness,  after  deducting  therefrom  the 
valuation  of  the  stock  so  estimated. 

5.  where  the  stocliholders  of  a  loan  associa- 
tion, for  the  purpose  of  winding  up  its  business 
made  a  final  estimate  of  the  value  of  the 
shares  of  stock,  and  ascertained  the  amount  to 
be  paid  by  each  borrowing  member,  and  a  bor- 
rowing member  paid  the  amount  so  ascertained, 
be  was  disdiarged  from  the  indebtedness,  while, 
if  such  ascertainment  was  not  final,  but  subject 
to  modification  by  the  subsequent  disposition 
of  the  real  estate  belonging  to  the  associatioo 
and  the  collection  of  the  debts  due  to  it,  then 
such  payment  by  the  borrowing  member  would 
not  be  a  discharge. 

0.  The  possession  by  a  debtor  of  the  evidence 
of  a  debt  such  as  a  bond,  or  mortgage,  or  a 
receipt  in  full  payment  thereof,  is  prima  facia 
evidence  of  payment,  it  unexplained. 

Action  by  the  Star  Loan  Association,  a 
corporation  under  the  laws  of  Delaware, 
against  William  A.  Moore.  V«dict  tor  de- 
fendant. 

The  pleas  were  payment,  set-off,  statote 
of  limitation,  and  accord  and  satisfaction. 

Argued  before  LORE,  a  3^  and  SFBU- 
ANOE  and  BOYOE,  JJ. 

Levin  Irving  Handy,  for  plalntltF.  B.  R. 
Kenney,  Arley  B.  Magee,  and  Henry  BJdge- 
ly,  Jr.,  for  defendant. 

Before  tlie  Jury  was  called,  Mr.  Handy,  for 
plaintiff,  moved  to  strike  out  all  the  above 
pleas  except  payment 

LORE,   C.  3.    Have  yon  taken  Isane  on 

these  pleas? 

Mr.  Handy:  Yes,  sir;  repllcationa  and  Is- 
sues. 

LORE,  C.  J.  Do  you  now  wish  leave  to 
amend,  or  to  demur  to  these  pleas,  or  what 
is  your  application? 

Mr.  Handy:  I  do  not  think  It  is  necessary 
to  demur,  but  my  application  is  for  leave  to 
withdraw  the  replications,  and  to  more  to 
strike  those  pleas  out. 

LORE,  C.  J.  We  cannot  strike  them  out 
as  they  now  stand,  because  yon  have  taken 
Issue  on  them,  and  the  case  is  at  issue  on 
those  pleas;  yon  have  pleaded  over  and 
waived.  If  you  had  made  this  motion  l>efore 
you  took  issue,  the  court  would  entertain  It 

t  S.  See  Payment,  voL  8*.  Cent  Dig.  H  Mb  *■■ 
131. 
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but   we  cannot  do  It  now.    We  refuse  to 
strike  out  the  pleas. 

Mr.  Handy:  I  offer  In  e'vidence  the  act 
of  Inoorporation  of  plaintiff  association. 
There  Is  no  affidavit  filed  by  the  defendant 
denying  the  existence  of  the  corporation. 

BOYGB,  J.    It  is  admitted  in  evidence. 

Mr.  Handy:  I  desire  not  only  to  prove  the 
existence  of  the  corporation,  but  the  powers 
of  same,  and  offer  In  evidence  the  original 
charter. 

Mr.  Kenney:  We  object,  on  the  ground 
that  the  evidence  that  be  should  produce  Is 
the  record  evidence  of  such  a  paper.  The 
law  requires  that  It  shall  be  recorded  In  one 
of  the  counties  of  tliis  state.  " 

BOYCE,  J.  Is  It  a  certified  copy  of  the 
private  act  of  Incorporation? 

Mr.  Handy:    Yes,  sir. 

BOYCE,  X  Is  there  anything  In  the  stat- 
ute authorizing  you  to  put  that  In  evidence, 
when,  to  make  It  effective,  it  Is  required  to 
be  recorded? 

Mr.  Handy:  If  I  understand  the  law,  the 
way  to  prove  a  private  act  passed  by  the 
Legislature  is  to  produce  before  the  court 
from  the  office  of  the  Secretary  of  State  a 
oertifled  copy  of  the  act  there  on  file.  I  have 
here  the  certificate  of  the  recorder  of  deeds 
that  this  has  been  recorded. 

BOYCE,  J.  This  Is  neither  a  record  nor 
cerOfled  copy  of  a  record.  There  Is  nothing 
which  shows  this  paiier  to  be  a  certified  copy 
of  the  recorded  act  All  It  purports  to  show 
is  that  this  paper,  which  came  from  the  Sec- 
retary of  State,  has  been  recorded.  We  do 
not  think  it  Is  admissible  in  evidence. 

Mr.  Handy  served  the  following  notice 
upon  defendant's  counsel:  "You  are  noti- 
fied, as  attorneys  for  William  A.  Moore,  to 
produce  at  10  a.  m.  on  Wednesday,  May  6, 
1903,  at  the  trial  of  the  case  of  Star  Loan 
Association  vs.  William  A.  Moore,  the  pub- 
lished copy  of  the  by-laws  of  the  Star  Loan 
Association,  which  copy  was  given  to  Wil- 
liam A.  Moore  by  said  association,  and  used 
by  said  Moore  as  member  of  said  association, 
and  bound  up  by  payments  as  such  member 
made  by  said  Moore." 

Ridgcly,  of  counsel  for  defendant,  asked  a 
mling  of  the  court  as  to  whether  or  not  the 
aI>ove  was  a  proper  subject  to  be  covered  by 
the  general  rule  of  law  as  to  notice  to  pro- 
duce. The  object  of  the  notice  to  produce 
was  to  admit,  upon  failure  of  production  of 
the  original,  secondary  evidence.  The  no- 
tice served  in  the  present  case  was  to  pro- 
duce a  copy,  not  an  original.  If  a  copy  la 
produced,  is  that  copy  then  to  be  admitted 
in  evidence?  If  so,  it  is  In  direct  violation 
of  the  fundamoital  mle  of  evidence,  which 
Is  that  only  the  original  of  a  paper  can  be 
proved  until  you  can  account  for  the  abs»ice 
of  the  original.  It '  Is,  therefore,  manifest 
that  a  notice  to  produce  can  refer  only  to  an 
original  paper. 

BOYCi;  J.    The  book  which  In  the  dls- 


cnsslon  has  been  alluded  to  purports  to  con- 
tain the  by-laws  of  the  association,  which 
were  recognized  and  used  by  the  defendant 
as  a  member  thereof. 

Counsel  for  defendant  thereupon  produced 
a  book  stating  that  It  was  produced  simply 
as  a  book  that  was  In  the  possession  of  de- 
fendant at  the  time  the  notice  was  served, 
but  not  as  a  book  which  was  acted  upon  ac- 
cording to  the  notice  served,  which  notice 
was  curiously,  and,  in  their  Judgment,  im- 
properly, worded, 

Mr.  Handy:  I  offer  In  evidence  the  print- 
ed portion  of  this  l)ook  produced,  which  is 
the  by-laws. 

Counsel  for  defendant  objected  to  a  por- 
tion of  the  book  behig  offered  in  evidence, 
contending  that  under  the  notice  to  produce 
the  whole  book  must  be  put  in  evidence,  in- 
cluding the  receipts  written  therein  by  the 
secretary  of  the  loan  association. 

Harry  Emmons,  a  witness  produced  by 
plaintiff,  was  called  to  the  stand,  and  tes- 
tified •  that -the  by-laws  printed  in  a  certain 
small  book  in  the  hands  of  the  witness  were 
the  by-laws  of  the  Star  Loan  Association, 
and  were  'such  during  the  membership  of 
William  A.  Moore  in  said  association.  The 
witness  was  further  questioned  as  follows: 

By  Judge  BOYCE:  Q.  Have  yon  any  rec- 
ord of  the  adoption  of  the  printed  by-laws 
contained  in  the  book  now  produced  as  the 
by-laws  of  the  Star  Loan  Association?  A. 
There  is  no  record  so  far  as  I  know.  To  the 
best  of  my  knowledge  these  books  constitute 
the  by-laws,  and  there  is  no  copy  inserted  in 
the  minutes  so  far  as  I  know. 

By  Judge  SPRUANOE:  Q.  Are  the  by- 
laws as  contained  In  that  book  the  by-laws 
which  have  been  promulgated  by  the  associa- 
tion, and  used  and  recognized  generally  by 
the  members  ever  since  Mr.  Moore  has  been 
a  member  of  the  association?  A.  So  far  as 
I  know,  they  have.  My  membership  com- 
menced in  1893,  and  these  by-laws  published 
in  these  books  are  the  only  by-laws  I  have 
ever  had  any  knowledge  of. 

By  Mr.  BIdgely:  Q.  Do  yon  mean  to  say 
that  that  book  contains  a  printed  copy  of 
the  by-laws,  or  the  by-laws  adopted  by  the 
corporation?  A.  I  say  that  the  by-laws  of 
the  corporation  are  In  this  book,  and  the  on- 
ly evidence  we  have  of  the  by-laws  of  this 
association  are  these  by-laws  printed  in 
these  books,  of  which  this  Is  one.  Q.  About 
how  long  has  that  association  been  In  ex- 
istence? A.  I  think  It  was  organized  some- 
where in  the  sixties.  Q.  Hav%  you  seen  the 
minutes  of  the  association  in  the  sixties?  A. 
Ko;  I  have  not  seen  them.  Q.  Clm  you  say 
positively,  then,  that  there  were  no  other 
by-laws  adopted  except  what  were  contained 
In  these  printed  copies?  A.  I  say  there  are 
no  other  by-laws  of  the  assoclatioij  except 
these  by-laws  published  in  these  books,  so 
far  as- 1  have  any  knowledge.    There  Is  no 
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set  of  by-laws,  copied  into  the  minutes,  so 
far  as  I  have  ever  been  able  to  examine  the 
minutes,  and  I  haTe  examined  tbem. 

Mr.  Rldgely  further  objected  to  tbe  ad- 
mission of  tbe  printed  by-laws  contained  in 
the  book  on  the  ground  that  the  secretary 
was  the  proper  person  to  prove  the  fact  that 
the  by-laws  offered  in  evidence  were  the 
original  by-laws  written  in  the  minutes-  of 
the  association,  notwithstanding  the  testi- 
mony of  the  witness,  who  was  president  of 
the  association:  and  that,  therefore,  it  had 
not  been  proved  that  the  inroposed  by-laws 
were  the  original  by-laws  of  the  association. 

BOYOB,  J.  In  the  case  of  Lockwood  et 
al.  T.  Mechanics'  National  Bank,  9  B.  L  308, 
11  Am.  Rep.  253,  it  was  held  that  a  by-law 
informally  adopted  may  be  subsequently  rat- 
ified, and  without  any  record  of  adoption 
may  be  approved  by  the  usage  and  acts  of 
the  bank  and  the  persons  dealing  with  it 
And  we  also  find  In  2  A.  &  Bl  Ency.  of  Law 
(1st  Ed.)  709,  that  by-laws  may  be  adopted 
without  the  use  of  tbe  corporate  seal,  and 
no  entry  in  writing  is  necessary,  as  their 
existence  may  be  established  by  'custoin,  or 
by  acquiescence  In  a  course  of  conduct  by 
those  authorized  to  enact  them.  In  support 
of  that  is  this  note:  "In  the  case  of  Union 
Bank  t.  Ridgely,  1  Har.  &  O.  (Md.)  324-413, 
It  was  shown  by  oral  testimony  alone  that 
for  many  years  the  rules  and  regulations 
headed  'By-Laws,'  and  contained  in  one  of 
the  books  of  the  bank,  had  been  uniformly 
acted  upon  as  the  by-laws  of  the  bank,  al- 
though no  entry  in  writing  anywhere  appear^ 
ed  showing  their  adoption.  It  was,  however, 
said  by  Buchannam,  0.  J.,  'No  reason  has 
been  shown  in  argument,  nor  can  we  per> 
ceive  any,  where  their  adoption  may  not  be 
proved  as  well  by  the  acts  and  uniform  course 
of  proceedings  of  the  corporation,  as  by  an 
entry  or  memorandum  in  writing.'"  We 
admit  the  book  in  evidence  as  containing  the 
printed  by-laws  of  the  association,  and  no 
objection  Is  made  to  the  admission  like- 
wise of  the  receipts  for  the  payment  of  dues, 
etc.,  also  contained  in  the  book. 

BOYCE,  J,  (charging  Jury).  This  action 
was  brought  by  the  plaintiff,  the  Star  Loan 
Association,  a  corporation  of  the  state  of 
Delaware,  against  the  defendant,  William  A. 
Moore,  upon  a  mortgage  dated  February  21, 
1887,  given  by  the  defendant  to  the  plaintiff, 
conditioned  for  the  payment  of  the  princi- 
pal sum  of  $1,000,  with  lawful  Interest  there- 
on from  the  10th  day  of  February,  1887. 
At  the  time  of  the  execution  of  said  mortgage 
the  defendant  transferred  to  the  plaintiff, 
as  collateral  security  for  the  mortgage,  flve 
shares  of  the  stock  of  the  tenth  series  of  said 
association,  held  by  him,  and  also  a  policy 
of  fire  insurance  on  the  mortgaged  premises. 
The  plaintiff  claims  that  there  Is  due  on  the 
said  mortgage,'  as  the  balance  of  the  princi- 


pal dnbt,  the  sum  of  $180.75,  with  Interest 
thereon  from  the  1st  day  of  October,  18S9; 
and  it  ascertains  that  balance  as  follows: 

Amount  ot  mortgage  debt tl.000  00 

Intereit    on    principal    debt    from 
July  1.  1898,  to  Oct  1.  18S9 It  00 

Total  amount  due tLnSM 

Bubjeet  to  the  toUowlns  credits: 
Value    o(    each    of    tbe    said    flv* 
ibarea   ot   itook,    to   vlt,    tM.ll, 

making    )  SUES 

And  tbe  tbree  casb  paymenta  made 
as  follows: 

Jan.  «,  1899...; »  00 

Feb.  4,  1899 20  00 

March  15,  1899 «  TO 

Uaklnc  a  total  credit  of t  W  » 

ZieaTlnc  s  balance  of )  uon 

The  total  amount  now  claimed  to  be  due  on 
•aid  mortgage,  debt  and  interest,  Is  the  sum 
of  $219.62. 

The  defendant,  on  the  other  band,  dahns 
that  he  has  fully  paid  the  principal  debt  and 
interest  of  said  mortgage,  and  that  nothing 
is  due  from  him  thereon.  That  he  made  a 
final  settlement  Of  the  mortgage  on  the  25tli 
day  of  March,  1899,  with  John  F.  Miller,  then 
secretary  of  the  association,  at  which  time  be 
alleges  that  he  paid  him  the  sum  of  $33.70, 
the  balance  then  due  on  said  mortgage.  And 
that  at  tbe  same  time  the  said  Miller  surren- 
dered to  him  the  said  mortgage  and  the  ac- 
companying bond,  with  receipts  in  full  pay- 
ment thereof  Indorsed  on  each  of  them,  and 
also  the  policy  of  fire  insurance.  He  alleges 
that  he  paid  the  said  mortgage  and  accrued 
Interest  in  the  following  manner:  By  sur- 
rendering the  said  five  shares  of  stock,  each 
at  the  value  of  $185.84,  as  was  ascertahied 
and  determined  by  the  stockholders  at  an 
annual  meeting  held  on  July  7,  1898,  aggre- 
gating in  value  the  sum  of  $928.20;  and, 
further,  by  the  three  cash  payments  made 
subsequently  to  the  said  meeting,  aggregat- 
ing $73.70.  It  wiU  thus  be  seen  that  tbe 
contention  between  tbe  parties  is  as  to  the 
amount  which  should  be  credited  to  tbe  de- 
fendant as  the  value  of  said  five  shares  ot 
stock. 

It  Is  conceded  that  article  22  of  the  by- 
laws, which  provides  a  method  by  which  th« 
value  ot  the  shares  of  stock  of  the  associa- 
tion may  be  credited  to  a  debt  for  which  they 
may  be  held  as  collateral,  has  no  application 
to  this  case  under  the  evidence  adduced. 
Tbe  plaintiff  claims  that  the  true  value  of 
the  stock  by  which  the  defendant  could  make 
a  full  and  final  settlement  of  his  mortgage 
and  interest  was  not  and  could  not  be  a^ 
curately  and  definitely  ascertained  until  aft- 
er the  sale  of  the  real  estate  held  by  the  as- 
soclatldn,  and  that  the  value  of  said  stock 
was  not  so  ascertained  until  October  1,  1899. 
and  that  then  when  it  was  so  ascertained  it 
was  found  to  be  of  the  value  of  $164.11,  and 
not  of  the  value  of  $185.84,  as  claimed  by  tbe 
defendant.  The  defendant  Justifies  his  cUim 
of  the  credit  of  said  l^tock  at  $185.84  per 
share  and  the  last  three  cash  payments  mad* 
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by  bim  as  in  full  payment  of  tbe  mortgage, 
for  tbe  reason  that  the  stockholders  of  said 
association  at  their  said  annual  meeting  held 
on  the  said  7th  day  of  July,  1898,  for  tue 
purpose,  as  he  alleges,  of  winding  up  the  af- 
fairs  of  said  association,  ascertained  the 
value  of  the  shares  of  stock  of  the  tenth  se- 
ries of  said  association  to  be  the  said  sum  of 
$186.84,  and  that  for  the  purpose  aforesaid 
they  further  ascertained  the  sums  or  bal- 
ance due  from  the  severai  borrowing  mem- 
bers of  said  association;  and  in  doing  so  they 
determined  that  there  was  then  due  on  said 
mortgage  of  the  said  defendant,  after  de- 
ducting the  aforesaid  valuation  of  his  said 
shares  of  stock  therefrom,  the  sum  of  $70.80. 
He  further  alleges  that  be  was  notified  in 
writing  of  the  action  taken  at  said  annual 
meeting,  and  that  In  pursuance  thereof  he 
made  a  final  and  full  settlement  of  his  mort- 
gage debt  and  Interest  by  tbe  tnree  cash  pay- 
ments already  alluded  to;  the  last  haying 
been  made  on  the  25th  day  of  March,  A.  D. 
1899. 

The  plaintiff  claims  that,  whatever  may 
have  been  the  estimate  of  the  value  of  said 
stock  at  the  said  stockholders'  meeting  held 
on  July  7,  1898,  Miller,  the  secretary,  bad  no 
authority  to  adopt  such  valuation  as  tbe 
amount  to  be  credited  on  said  mortgage,  and 
to  accept  the  said  sum  of  $70.80,  then  found, 
to  be  the  balance  dne  on  said  mortgage,  to- 
gether with  Interest  thereon,  in  full  payment 
and  discharge  thereof;  and  that  tbe  action 
of  the  stockholders  at  said  annual  meeting 
in  estimating  the  value  of  the  stock  and  as- 
certaining tbe  balance  due  from  defendant  on 
said  mortgage  was  not  a  final  determination 
of  the  amount  actually  due  upon  said  mort- 
gage, entitilng  him  to  make  a  final  settle- 
ment upon  that  basis  and  In  discharge  of 
-  said  mortgage,  bat  was  made  for  tbe  pur- 
pose of  suspending  the  i>ayment  of  dues  nn- 
tll  the  final  disposition  of  the  real  estate  held 
by  the  association.  It  being  contended  that 
the  estimated  value  of  the  shares  of  stock 
thus  ascertained  having  in  pert  at  least  been 
-determined  by  the  estimated  value  then  pla- 
ced npon  the  real  estate  of  the  association, 
and  not  by  a  final  disposition  thereof.  It 
was  competent  for  tbe  stockholders  at  the 
aald  annual  meeting  of  July  7,  1898,  for  the 
purpose  of  winding  np  the  business  of  the 
association,  to  make  a  final  estimate  of  tbe 
value  of  the  shares  of  stock  of  said  associa- 
tion, and  to  ascertain  the  amount  to  be  paid 
by  each  borrowing  member  of  the  associa- 
tion in  discharge  of  bis  indebtedness  to  the 
association,  after  deducting  therefrom  tbe 
valuation  of  the  shares  of  stock  so  estimated 
by  tbe  stockholders.  And  if  at  said  meeting 
a  valuation  of  the  shares  was  made,  and  the 
balance  due  from  the  borrowing  stockholders 
was  ascertained  and  determined,  and  the  de- 
fendant, in  pursuance  of  such  action  of  the 
stockholders,  has  paid  to  the  association  tbe 
amount  so  ascertained  to  be  the  balance  of 
bis  indebtedness  to  the  association,  then  and 


In  that  event  such  payment  would  be  in  fall 
discharge  of  the  mortgage  and  be  would  be 
entitled  to  a  verdict  If  the  ascertainment 
alleged  then  to  have  beoi  made  was  not 
final  BO  far  as  It  related  to  the  liability  of 
borrowing  members  but  was  as  to  them  sub- 
ject to  modification  by  the  subsequent  dis- 
position of  the  said  real  estate  and  the  col- 
lection of  tbe  outstanding  debts  then  due 
tbe  association,  then  the  settlement  alleged 
to  have  been  made  by  the  defendant  on  the 
25th  of  March,  A.  D.  1898,  would  not  dis- 
charge the  mortgage. 

Tbe  possession  by  a  debtor  of  the  evidence 
of  a  debt  (such  as  a  bond  or  mortgage)  or  a 
receipt  in  fall  payment  thereof  is  prima 
facte  evidence  of  payment.  If  unexplained; 
but  there  Is  no  such  presumption  if  the  cir- 
cumstances under  which  he  got  possession  of 
the  evidence  of  the  indebtedness  or  under 
which  he  procured  a  receipt  in  full  payment 
thereof  are  fully  disclosed  by  the  evidence. 

It  is  conceded  that  the  minutes  of  July  7, 
1898,  have  been  altered  tince  they  were 
first  written.  The  alteration  so  made  was 
done  in  such  a  manner  as  to  leave  no  doubt 
upon  an  Inspection  what  tbe  entry  therein 
was  as  first  written,  and  likewise,  what 
change  was  Intended  to  be  effected  In  the 
minutes  by  tbe  erasures  and  interlineations. 
It  is  for  yoa  to  determine  under  all  the  evi- 
dence whether  the  eatrj  aa  first  made  or  as 
changed  by  the  erasures  and  interlineations 
correctly  recorded  the  action  of  tbe  stock- 
holders at  said  meeting. 

Verdict  for  defendant 


(206  Pb.  n») 

PETER  ADAMS  PAPEB  CO.  v.  CASSABD. 

(Sopreme  Court  of  Pennsylvania.    May  18^ 

1903.) 

MARRHID  WOMEN— CONTRACTS— LAW    OT  AN- 
OTHER 8TATB-PRESVMPTI0N8. 

1.  TTnder  the  married  woman's  act  of  Jnne 
8,  1893  (P.  L.  344),  every  restriction  imposed 
by  the  common  law  upon  uie  capacity  of  a  mar- 
ried woman  to  contract  has  been  removed,  ex- 
cept that  she  cannot  become  accommodation  in- 
dorser,  biaker,  guarantor,  or  surety  for  an- 
other, and  cannot,  without  her  husband's  join- 
der, convey  or  mortgage  her  real  estate. 

2.  Where,  in  an  action  against  a  married 
woman,  the  affidavit  of  defense  shows  that  the 
contract  was  constractively  made  in  New  Tork, 
and  was  a  contract  of  smretysUp  for  the  bos- 
band's  debt,  void  nnder  tbe  laws  of  Pennsyl- 
vania, and  the  law  of  New  York  on  the  subject 
was  not  proven,  it  will  be  presumed  that  tiiie 
wife's  disability  in  such  state  was  tbe  same 
as  in  Pamsylvania. 

Appeal  from  Ck>urt  of  Common  Pleaa,  Phil- 
adelphia (bounty. 

Action  by  the  Peter  Adams  Paper  Compa- 
ny against  Linda  R.  Oassard.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

Argued  before  MITCHELL,  DEAN,  PELL, 
BROWN,  MBSTHEZAT,  and  POTTER,  JJ. 
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Franklin  Swayne,  for  appellant.  Obarles 
F.  Stllz  and  Humbert  B.  Powell,  for  appel- 
lee. 

DEAN,  J.  Plaintiff  brought  this  suit 
against  defendant  to  recover  $3,077.76,  wliioli 
amount  was  an  indebtedness  of  her  liusband, 
Henry  L.  Cassard,  for  wliich  she  had  become 
surety.  The  tiusband  had  purchased  for  him- 
self from  the  paper  company  certain  quan- 
tities of  paper  on  credit.  Before  shipping 
the  paper,  the  wife  delivered  to  the  company 
this  writing:  '"September  9th,  1888.  Peter 
Adams  Paper  Company,  New  Tork  City- 
Gentlemen:  In  consideration  of  your  selling 
your  paper  to  Harry  L,  Cassard,  I  agree  to 
be  responsible  for  all  paper  sold  to  him  to 
the  extent  of  three  thousand  dollars,  the 
guaranty  to  continue  until  notice  to  the 
contrary.  Yours,  very  truly,  Linda  E.  Cas- 
sard. Lindamore,  Charles  St.  Ave.,  Balti- 
more, Md."  After  receipt  of  this  writing, 
plaintiff  delivered  paper  to  the  husband,  and 
charged  the  same  to  him  on  Its  books,  the 
account  running  to  December  1,  1899,  at 
which  date  the  wife  wrote  to  the  company, 
offering  to  pay  $322.26  cash  on  the  account, 
and  for  the  balance  to  give  11  notes  jointly 
with  her  husband,  each  payable  one  month 
after  date.  She  did  pay  the  cash,  but  the 
notes  were  never  given.  This  suit  was  then 
brought  against  the  wife,  this  defendant, 
for  the  balance.  The  statement  avers  that 
the  said  contract  was  duly  received  and  ac- 
cepted In  New  York,  and  that  the  paper  was 
furnished  the  husband;  ^hat  defendant  gave 
no  notice  withdrawing  from  her  contract  of 
suretyship;  that  plaintiff  sold  to  the  hus- 
band relying  on  the  contract  of  the  surety; 
that  afterwards  in  New  York  she  made  the 
payment  of  $322.26  in  cash,  and  promised  to 
deliver  the  notes  before  referred  to,  which 
promise  she  wholly  tailed  to  keep.  The  de- 
fendant made  affidavit  of  defense,  averring 
that  she  is  a  citizen  of  Pennsylvania,  resid- 
ing in  Philadelphia  with  her  husband;  that 
the  letter  creating  the  suretyship  was  writ- 
ten by  her  husband,  and  signed  by  her  at  his 
request;  that  no  part  of  the  indebtedness 
was  hers,  but  was  wholly  the  husband's, 
and  that  tUs  was  well  known  to  the  plain- 
tiff when  it  received  the  writing;  that  the 
wife  received  no  value  whatever  in  consid- 
eration of  the  contract.  Thereupon  plaintiff 
took  a  rule  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defense.  Afterwards,  up- 
on hearing,  the  court  below  made  the  role 
absolute,  and  we  have  this  appeal  by  de- 
fendant 

It  is  very  clear  that  if  this  contract  Iiad 
been  made  In  Pennsylvania  the  wife  would 
not  have  been  bound  because  of  contractual 
Incapacity.  By  our  act  of  1848  and  the 
many  acts  since,  every  restriction  Imposed 
by  the  common  law  upon  the  capacity  of  a 
feme  covert  to  contract  has  been  removed 
except  in  two  cases:  (1)  She  cannot  be- 
come   accommodation   Indorser,    maker,    or 


guarantor  or  surety  for  another.  (2)  She 
cannot,  without  her  husband  joins,  convey 
or  mortgage  her  real  estate.  The  act  of 
1893  (the  latest  act  on  the  subject,  reliev- 
ing the  wife  from  contractual  disability)  ex- 
pressly make  these  two  exceptions.  These 
exceptions  have  been  fully  sustained  by  this 
court  In  Patrick  v.  Smith,  16.5  Pa.  526,  30 
Atl.  1044,  and  in  Wiltbank  v.  Tobler,  181 
Pa.  103,  37  Atl.  188.  Both  hold  that  under 
the  act  In  the  two  Instances  noted  the  mar- 
ried woman  In  the  first  has  no  power  what- 
ever to  contract,  and  in  the  second  she  has 
no  power,  unless  In  the  express  mode  point- 
ed out  by  the  act  of  assembly.  But  it  Is 
evident  from  the  record  that  this  contract, 
at  least  constructively,  was  made  in  New 
York;  its  enforcement  only  is  sought  In  tbe 
courts  of  Pennsylvania.  The  gen»ul  rule  i» 
"that  the  validity  of  a  contract  is  to  be  de- 
termined by  the  law  of  the  state  in  wliicb 
it  is  made,  and  not  by  the  law  of  the  state 
in  which  It  is  sought  to  be  enforced."  Wliat, 
then,  is  the  statute  of  New  York  as  to  tbe 
power  of  a  married  woman  to  contract?  Ko 
power  more  unrestricted  than  that  of  Penn- 
sylvania is  averred  in  the  statement.  She 
avers  her  coverture.  Her  disability  is  at 
once  established.  A  statute  exempting  her 
from  the  disability  must  be  averred.  On 
hearing  of  the  rule  to  show  cause,  the  court 
could  then  peruse  it,  and  determine;  but 
without  the  averment  It  could  not  do  even 
this,  at  this  stage  of  the  case.  It  may  be 
this  contract  is  entirely  good  in  New  Tork, 
the  place  where  it  was  made;  If  so,  the 
plaintiff  must  aver  and  prove  it,  otherwise 
the  court  will  presume  the  wife's  disability 
is  the  same  in  New  York  as  here.  We  do 
not  determine  the  extent  of  this  married 
woman's  liability  in  either  fact  or  law;  we 
only  decide  that  on  a  suit  in  Pennsylvania 
there  was  not  sufficient  on  this  record  for  the 
court  below  to  determine  it  on  a  rule  for 
Judgment  for  want  of  a  sufficient  affidavit 
of  defense. 

We  think  the  affidavit  of  defense  was  suf- 
ficient as  against  the  statement  filed.  The 
judgment  Is  therefore  reversed,  that  such 
further  proceedings  may  be  had  in  the  court 
below  as  to  right  and  justice  appertain. 


(206  Pa.  U9) 
DIVES  et  al.  v.  FIDELITY  &  CASUALTY 
CO.  OF  NEW  YOKK. 

(Supreme  Court  of  FenDsylvania.    May  18, 
1903.) 

INDEMNITY     INSUKANCS— G0N8TRDCTION     OP 
POUCT—PLEADINO— ELECTION  BE- 
TWEEN COUNTS. 

1.  An  employer's  indemnity  policy  provided 
that  it  should  recover  no  losses  for  injuries  to 
any  person  unless  his  wages  were  included  Id 
the  eKtimate  of  wages  set  forth,  and  he  was 
on  duty  at  tbe  time  of  the  accident  in  an 
occupation  at  the  place  mentioned  in  the  scbed- 
nle.  The  application  for  the  policy  stated  that 
the  estimated  pay  roll  did  not  include  the  wages 
paid  by  subcontractors.    Before  the  applicatioa 
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was  signed  the  word  "not"  in  sncli  Item  was 
stricken  oat,  and  the  answer  was  written  "Yes." 
In  the  schedule  attached  to  the  policy  the  word 
"not"  was  not  striclcen  out,  but  the  answer 
"Yes"  was  written  alter  the  item,  as  in  the 
application.  Held  that,  if  the  insured  was  com- 
pelled to  pay  the  damages  for  an  injury  to  an 
employe  of  a  subcontractor,  the  company  was 
liable  therefor,  as  such  wages  were  included 
in  the  estimated  wages. 

2.  where,  in  an  action  on  two  contractors^ 
liability  policies,  plaintiffs  declared  in  separate 
counts  on  each  of  them,  in  one  claiming  that 
the  person  insured  was  their  employ 6,  and  un- 
der the  other  that  he  was  not,  and  the  defend- 
ant pleads  to  the  declaration,  his  motion  to 
compel  the  plaintiff  to  elect,  made  at  the  be- 
ginning of  the  trial,  cornea  too  late. 

Appeal  from  Oonrt  Of  Common  Pleas, 
Berks  County. 

Action  by  Joslab  Dives  and  George  S.  Pom- 
eroy  against  the  Fidelity  &  Casualty  Compa- 
ny of  New  York.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Affirmed. 

Argued  before  MITCHELL,  DBAK,  FELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

Cyrus  G.  Derr  and  Edwin  A.  Jones,  for  api- 
pellant  Jefferson  Snyder  and  A.  K.  Stauffer, 
for  appellees. 

BROWN,  J.  When  about  to  erect  a  store 
building  In  the  city  of  Beading  the  appellees 
applied  to  the  appellant,  a  casualty  company, 
for  Insurance  against  loss  for  injuries  sus- 
tained by  employes  and  others  during  the 
erection  of  the  building.  Two  applications 
were  made,  by  the  Insured,  and  two  policies 
were  Issued  In  pursuance  of  them.  The  com- 
pany had  two  forms  of  policies,  one  known 
as  the  "Contractors'  Employers'  Liability 
Form,"  and  the  other  as  the  "Oontracton' 
Public  Liability  Form."  The  policies  issued 
to  the  appellees  were  in  these  respective 
forma. 

In  the  opinion  of  the  court,  directing  Judg- 
ment to  be  entered  for  the  plaintiffs,  it  was 
properly  said:  "The  plaintiffs  were  not, 
strictly  speaking,  'contractors,'  but  owners. 
In  order,  however,  to  obtain  the  insurance 
they  desired  conformably  to  the  practice  of 
the  defendant  company,  they  signed  an  ap- 
plication for  a  policy  In  each  of  the  two 
forms.  In  each  application  declaring  that  the 
estimated  pay  roll  did  include  wages  paid  by 
subcontractors,  and  giving  at  the  same  figures 
both  the  estimated  average  number  of  persons 
to  be  employed  and  the  estimated  pay  roll, 
which  admittedly  Included  all  workmen  to 
be  employed  by  contractors,  except  those  con- 
cerned with  the  erection  of  certain  iron  work 
already  contracted  for.  •  •  •  Indeed,  it 
would  seem  that  the  common  sense  as  well 
as  legally  correct  treatment  of  this  case  re- 
qoires  that  the  two  policies  Issued  to  plain- 
tiffs be  regarded  as  coilBtituting  part  of,  and 
as  Intended  formally  to  evidence,  one  single 
and  entire  transaction,  the  substance  and  ef- 
fect of  which  were  to  obtain  and  afford  In- 
surance against  liability  for  Injury  to  all  per- 

Y  L  See  PleadlDs.  toI.  I>,  Cant.  Pig.  i  IJOS. 


sons  who  should  have  occasion  lawfully  to  be 
in  or  about  the  building  In  the  course  of  its 
construction,  and  exposed  to  any  of  the  dan- 
gers Incident  thereto,  and  fairly  within  the 
language  of  either  policy,  and  who,  in  case 
of  injury,  would  have  a  right  of  action 
against  Oie  plaintiffs.  Ttiat  is  what  the  plain- 
tiffs sought  from  and  In  their  applications 
proposed  to  the  defendant  company.  Ttiat  is 
what  they  paid  for.  That  is  what,  upon  a 
broad  and  reasonable  view  of  the  situation 
of  the  parties  and  of  the  obvious  purposes 
they  were  providing  for,  and  also  upon  a  fair 
construction  of  the  policies  tendered  to  and 
accepted  by  the  plaintiffs,  they  had  a  right  to 
believe  they  had  obtained.  And  that,  there- 
fore. Is  what  the  defendant  ought  to  be  held 
to,  upon  the  familiar  and  enlightened  prin- 
ciple that,  so  long  as  courts  of  Justice  are 
called  upon  to  administer  contracts,  they 
must  be  expected  to  administer  them  as 
nearly  as  may  be  according  to  the  very  in- 
tention and  understanding  that  were  present 
In  the  minds  of  the  parties  when  they  made 
them.  Bamhart  v.  Riddle,  29  Pa.  92,  97." 
The  learned  judge,  however,  was  of  the  opin- 
ion that  the  plaintiffs  were  entitled  to  recov- 
er on  the  first  or  "Contractors'  Employers' 
Liability  Form"  of  policy,  and  in  this  he  was 
manifestly  correct. 

Clause  "b"  of  the  policy  is:  "This  policy 
does  not  cover  loss  from  liability  for  injuries 
as  aforesaid  to,  or  caused  by,  any  person,  un- 
less bis  wages  are  Included  In  the  estimated 
wages  hereinafter  set  forth,  and  he  is  on 
duty  at  the  time  of  the  accident  In  an  occupa- 
tion hereinafter  described,  at  the  place  or 
places  mentioned  in  the  schedule."  From 
this  It  Is  clear  that  the  defendant  company  It- 
self defined  the  persons  who  were  to  be  re- 
garded as  "employes"  under  the  terms  of  the 
policy,  for  the  clause  cannot  be  read  other- 
wise than  that  any  person  whose  wages  were 
included  In  the  estimated  wages  set  forth  In 
the  schedule  was,  for  the  purpose  of  the  pro- 
tection Intended  by  the  policy,  to  be  con- 
sidered as  an  "employ^"  of  the  Insured,  no 
matter  what  may  be  the  strict  and  literal 
meauing  of  the  word  when  standing  alone. 
Turning  to  the  estimated  total  annual  wages 
set  forth  In  the  schedule,  they  are  found  to 
be  $10,000,  and  the  estimated  averag^e  num- 
ber of  employfis  75.  These  Items,  incorporat- 
ed by  the  insurance  company  In  Its  policy, 
are  taken  totldem  verbis  from  the  application 
upon  which  the  policy  was  issued. 

Paul  Albert,  who  was  Injured  and  for 
whose  Injuries  the  appellees  paid  him,  was 
actually  employed  by  Burkhart  Bros.,  who 
bad  the  contract  for  doing  the  brickwork. 
Item  8  In  the  blank  application  presented  to 
the  Insured  was  as  follows:  "The  estimated 
pay  roll  does  not  Include  the  wages  paid  by 
subcontractors."  Before  the  application  was 
signed,  the  word  "not"  In  this  Item  was 
stricken  out,  and  the  answer  was  "Yes."  We 
have,  then,  the  application  stating  distinctly 
tiiat  the  wages  paid  by .  subcontractors  were 
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iacludeA-in  the  estimated  wages  given  to  the 
.insurance  company,  and,  In  unmistakable 
language,  the  intention  of  the  insurer,  as 
•found  in  clause  "b"  of  Its  policy,  was  that 
it  included  every  employfi  who,  under  sub- 
contractors, was  helping  to  erect  the  build- 
ing. 

To  avoid  this  plain  covenant  to  indemnify 
the  insured  from  loss  arising  from  injuries 
sustained  by  Paul  Albert,  the  insurance  com- 
pany points  to  item  8  of  the  schedule  In  the 
policy,  which,  with  a  single  exception,  is  in 
the  exact  words  of  item  8  of  the  appllcatioa. 
The  exception  is  that  In  the  schedule  the 
word  "not"  is  not  stricken  out,  and  the  con- 
tention of  the  appellant  is  that,  as  the  an- 
swer "Yes"  appears  in  that  Item,  the  in- 
sured represented  to  the  company  that  the 
estimated  pay  roll  did  not  include  the  wages 
paid  by  subcontractors. 

Whether  the  insurance  company,  In  under- 
taking to  embody  the  application  in  its  ex- 
act words  tn  the  policy,  failed,  intentionally 
or  otherwise,  to  strike  out  the  word  "not" 
in  Item  8  of  the  schedule,  is  immaterial,  for 
the  only  sensible  Interpretation  to  be  put 
upon  that  item  in  the  schedule,  wlilch  must 
be  regarded  as  a  question  and  answer,  is 
that  the  insured  said  to  the  insurer  that  the 
estimated  pay  roll  did  include  wages  paid 
by  the  subcontractors.  "Yes,  the  estimated 
pay  roll  does  Include  the  wages  i>ald  by  sub- 
contractors." The  professional  or  lay  mind 
would  read  this  as  the  only  intelligent  an- 
swer given  and  intended  to  be  glveta  to  the 
question,  and,  to  say  the  least,  it  Is  an  un- 
warranted play  upon  the  word  "Yes"  to  give 
it,  in  the  connection  in  which  it  Is  used,  the 
import' asked  for  by  the  insurer.  Item  8  in 
the  application  literally  and  distinctly  states 
that  the  estimated  pay  roll  includes  the  wa- 
ges paid  by  subcontractors;  item  8  In  the 
schedule  does  the  same  in  a  slightly  different 
form,  for  both  expmss  what  was  testified  to 
by  John  E.  Lewis  as  having  been  "clearly 
understood"  by  him  and  the  representative 
of  the '  insurance  company  at  the  time  the 
application  was  signed.  We  need  only  add 
that  the  court  below,  in  entering  judgment 
for  iiie  plalntlECs,  simply  read  the  application 
and  the  policy  Issued  In  pursuance  of  it  as 
they  WMe  written. 

The  first  assignment  of  error  is  that  the 
court  below  refused  defendant's  motion,  made 
at  tlie  beginning  of  the  trial,  "that  the  plain* 
tiffs  be  directed  to  elect  on  which  of  the  two 
counts  of  the  declaration  they  would  pro- 
ceed." Is  the  statement  of  the  questions  in- 
volved on  this  appeal  we  are  not  asked  to 
consider  the  one  raised  by  this  assignment, 
and,  as  It  does  not  seem  to  be  seriously 
pressed  In^  the  printed  argument,  we  over- 
rule it.  We  could  give  no  better  reason  for 
doing  BO  than  the  following,  taken  from  the 
opinion  of  the  court  Iielow  in  entering  Judg- 
ment on  the  vetdict:  "They  [the  appellees] 
had  declared  separately  uiM>n  each  of  the 
two  policies  held  by  thenv  under  the  one 


claimlBg  that  the  person  injured  was  their 
employe,  and  under  the  other  that  he  was 
not.  It  may  very  well  be  that  this  method 
of  stating  their  case  was  not  in  perfect  ac- 
cord with  the  requirements  of  the  practice 
act  of  May  25,  1887.  P.  L.  271.  But  defend- 
ant had  without  objection  pleaded  to  the 
declaration,  and  indeed  was  raising  no  ques- 
tion as  to  Its  propriety  In  form  or  substancev 
and  there  seemed  to  be  no  reason  why,  in 
fairness  to  defendant,  the  discretion  to  com- 
pel an  election,  if  still  exercisable,  should  be 
then  exercised;  nor  is  there  any  reason  ap- 
parent now  for  supposing  that  any  harm  may 
have  been  done  by  the  refusal  to  exercise 
it  If  the  defect  were  such  as  to  forbid  a 
Judgment  for  plaintiffs  in  the  case,  that  cir- 
cumstance would  have  been  taken  advantage 
of  by  a  motion  In  arrest  of  Judgment  Sidwell 
V.  Evans,  1  Pen.  &  W.  383,  387  [21  Am.  Dec. 
887]." 
Judgment  affirmed. 


(MS  Pa.  IK) 
COMMONWEALTH  ex  rel.  WADSWOBTH 

V.  SHOBTALL 
'    (Supreme  Court  of  PennBylvania.    April  17, 
1903.) 

KARTIAL  I.AW— WHAT  C0NSTITX7TBS— DUTT 

OF  SOLDIEKr-HOMICIDB. 

1.  Where  a  governor  of  a  commonwealth  is- 
sues a  general  order  calling  out  the  militia  to 
suppress  violence  and  malDtain  the  public  peace 
in  a  district  affected  by  a  strike,  it.u  a  declara- 
tion in  such  district  of  qualified  martial  lav. 

2.  The  powers  of  the  commanding  officer  put 
in  operation  by  martial  law,  exercised  for  the 
preservation  of  order  and  security  of  life  aod 
property,  are  limited  only  by  the  necessities  and 
exigency  of  the  situation,  and  in  this  respect 
there  is  no  difference  between  a  public  war 
and  domestic  insurrection. 

3.  A  soldier  is  bound  to  obey  the  orders  of 
his  superior  officer  where  snch  orders  do  not 
clearly  show  their  own  illegality,  and  such  or- 
ders will  be  a  protection  to  the  soldier. 

4.  Where  a  member  of  the  militia  called  out 
to  suppress  disorder,  without  malice,  in  parform- 
ance  of  his  supposed  duty,  and  under  the  order  ot 
an  officer,  commits  a  homicide,  he  is  excusable 
unless  it  was  manifestly  beyond  the  scope  of  ia 
authority,  'tnd  he  must  have  known  that  the  act 
was  illegal  as  a  man  of  ordinary  understand- 
ing. 

o.  Evidence  examined  In  connection  with  a 
homicide  by  a  memlier  of  the  militia  which  had 
heen  called  out  to.  preserve  the  public  peace, 
and  held  insufficient  to  make  a  prima  facie  case. 

Petition  for  writ  of  hal>eaB  corpus  on  be- 
half of  Arthur  Wadsworth  against  William 
Shortall,  a  oonstatde  who  had  him  in  custody 
under  a  warrant  of  arrest  for  bomtdde,  is- 
sued by  a  Justice  of  the  peace  in  Schuylkill 
coimty.  Writ  I  granted,  and  relator  diachar- 
ged. 

Argued  befme  MTCOHBLL,  DEAN,  FHUL, 
BBOWN,  MBSTBBZAT,  and  POTTER,  J7. 

Frederic  W.  Fleltz  and  John  F.  Whalen, 
for  relator,  M.  P.  McLoughltn,  Dist.  Atty., 
and  George  Dyson,  for  respondent 

1 4.  Be*  Army  and  Navy,  vol.  4,  Oaat.  Dig.  i  n; 
BomlcMs,  VOL  M,  Osat.  Dig.  i  U«. 
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MITCHELTj,  7.  X  Bomewhat  full  state- 
ment of  the  facts  will  be  conducive  to  tbe 
proper  understajidlng  of  the  case. 

During  the  summer  of  1902  a  strike,  be- 
glnnlng  with  a  labor  union  known  aa  the 
United  Mine  Workers  of  America,  spread 
through  nearly  the  whole  of  the  anthracite 
coal  region  in  Pennsylvania.  As  time  pro- 
gressed it  was  accompanied  with  increasing 
disorder  and  violence  on  the  part  of  the  strik- 
ers and  their  sympathizers,  so  that  threats 
and  intimidation,  not  only  of  men,  but  of 
their  women  and  children,  rioting,  bridge 
burning,  stoning  and  Interference  with  rail- 
road trains,  destruction  of  property,  and  kill- 
ing of  nonunion  workmen,  became  of  fre- 
quent occurrence.  The  communities  affected 
were  either  in  secret  sympathy  with  these 
acts  or  lacked  the  courage  to  put  an  end  to 
them.  Among  the  places  where  the  disorder 
was  greatest  was  Shenandoah,  In  Schuylkill 
county.  There  the  police  and  the  sheriS  lu 
attempting  to  preserve  the  peace  were  over- 
powered and  beaten  by  mobs  of  strikers  and 
several  citizens  killed.  The  sheriff  having 
called  upon  the  governor,  the  latter  first  or- 
dered out  a  portion  of  the  mlUtia,  and  subse- 
quently, on  further  call,  the  entire  division 
of  the  National  Guard,  on  October  6,  1902, 
1)7  general  order  No.  39. 

The  text  of  this  order,  which  is  important. 
Is  as  follows:  "In  certain  portions  of  the 
counties  of  Luzerne,  Schuylkill,  Oarbon,  Lack- 
awanna, Susquehanna,  Northumberland  and 
Columbia,  tumult  and  riot  frequently  occur 
and  mob  law  reigns.  Men  who  desire  to  work 
have  been  beaten  and  driven  away  and  their 
families  threatened.  Railroad  trains  have 
been  delayed  and  stoned,  and  tracks  torn  up. 
The  civil  authorities  are  imable  to  maintain 
order  and  have  called  upon  the  Governor  and 
Commander-in-Chief  of  the  National  Guard 
for  troops.  The  situation  grows  more  serious 
«ach  day.  The  territory  involved  is  so  exten- 
sive that  the  troops  now  on  duty  are  insuffi- 
cient to  prevent  all  disorder.  The  presence 
of  the  entire  division,  National  Guard  of 
Pennsylvania,  is  neceBsaxy  in  these  counties 
to  maintain  the  public  peace.  The  Major 
General  commanding  will  place  the  entire  di- 
vision on  duty,  distributing  them  in  such  lo- 
calities as  will  render  them  most  effective  for 
preserving  the  public  peace.  As  tumults, 
riots,  mobs,  and  disorder  usually  occur  when 
men  attempt  to  work  in  and  about  the  coal 
mines,  he  will  see  that  all  men  who  desire  to 
work,  and  their  families,  have  ample  protec- 
tiou.  He  will  protect  all  trains  and  other 
property  from  unlawful  interference,  will  ar- 
rest all  persons  engaging  in  acts  of  violence 
and  intimidation,  and  hold  them  under  guard 
until  their  release  will  not  endanger  the  pub- 
lic peace,  and  will  see  that  threats,  intimida- 
tions, assaults,  and  all  acts  of  violence  cease 
at  once.  The  public  peace  and  good  order  will 
be  preserved  upon  oil  occasions  and  through- 
out the  several  counties,  and  no .  Interference 


whatsoever  will  be  permitted  with  officers 
and  men  in  the  discharge  of  their  duties  un- 
der this  order.  The  dignity  and  authority  of 
the  state  must  be  maintained,  and  her  power 
to,  suppress  all  lawlessness  within  her  borders 
be  asserted." 

Under  this  order  the  Eighteenth  Regiment, 
being  part  of  the  troops  under  comQiand  of 
Brigadier  General  Gobin,  was  stationed  in 
and  near  Shenandoah.  Several  houses  oc- 
CQpied  by  nonunion  men  had  been  dynamited 
and  attempts  made. upon  others.  On  October 
8th,  therefore.  General  Gobln  Issued  the  fol- 
lowing order:  "At  5:30  p.  m.  a  detail  of  one 
corporal  and  six  men  should  be  pat  at  the 
bouse  of  Barney  Bucklavage,  No.  1118  West 
Coal  street;  this  house  was  dynamited  on 
the  night  of  October  6th  and  is  occupied  by 
a  woman  and  four  small  children,  and  for  the 
present  I  deem  it  best  to  guard  It;  my  In- 
structions to  the  guard  have  be«n  that  they 
shall  keep  a  sentry  at  the  front  door  sitting 
Inside  the  house  with  the  door  ajar,  and  one 
sentry  sitting  Just  outside  the  rear  door  un- 
der the  x>orch,  and  If  any  attempt  is  made  to 
dynamite  them,  or  they  are  shot  at,  or  stoned, 
or  any  suspicions  characters  prowl  around, 
particularly  in  the  rear  of  the  house,  who  fail 
to  halt  when  directed  by  the  guard,  the  guard 
shall  shoot,  and  shoot  to  klU." 

The  relator,  Arthur  Wadswortb,  was  a  pri- 
vate In  Company  A  of  the  Eighteenth  Begi- 
ment,  In  service  there,  and  in  tlie  evening  of 
October  8th  was  posted  as  sentry  in  the  front 
yard  of  the  Bncklavage  honse.  Just  outside 
the  door,  with  orders  to  halt  all  persons 
prowling  around  or  approaching  the  house, 
and  If  the  persons  so  challenged  failed  to  re- 
spond to  the  ctiallenge  after  due  warning  "to 
shoot,  and  shoot  to  kill."  About  11:30  o'clock 
he  discovered  a  man  approaching  along  the 
side  of  the  road  nearest  the  house,  and  called, 
"Halt!"  The  man  continued  to  advance  to- 
ward the  <gate.  Wadsworth  called  again, 
"Ealtr*  The  man  continued  to  advance. 
Wadsworth  then  touched  the  door,  and  said, 
"Corporal  of  the  guard."  He  then  called, 
"Haiti"  and  again,  "Haiti"  The  man  by  this 
time  had  opened  the  gate,  and  was  coming 
into  the  yard,  when  Wadsworth,  in  accord- 
ance with  his  orders,  fired,  and  the  man, 
whose  name  was  afterwards  found  to  be  Dur- 
Iiam,  fell  to  the  ground  dead. 

A  coroner's  inquest  was  held,  and  the  Ju- 
ry found  that  '°Uie  shooting  was  hasty  and 
unjustifiable,"  and  recommended  that  the 
matter  be  placed  in  the  hands  of  the  dis- 
trict attorney  for  investigation.  In  the  mean- 
time, on  complaint  before  a  Justice  of  the 
peace,  a  warrant  had  been,  issued  for  the. 
arrest  of.  Wadsworth,  and  after  the  return 
of  the  regiment  from  service  he  was  arrest- 
ed at  his  home  in  Pittsburg  by  the  respond- 
ent, a  constable  of  the  borough  of  Shenan- 
doah. A  writ  of  habeas  corpus  was  allow- 
ed by  the  presiding  Justice  of  tliia  court,  and, 
tbe  commonwealth  not  making  any  charge 
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higher  than  manslaughter,  the  relator  was 
admitted  to  bail  pending  the  argument  of 
the  case. 

These  are  all  the  material  facts,  and  tbey 
are  undisputed.  The  only  api)earance  of 
question  is  in  the  testimony  of  some  of  the 
witnesses  at  the  inquest  that  the  deceased 
was  outside  the  gate  when  tbey  saw  him 
after  he  had  fallen.  The  relator  and  some 
others  of  the  guard  testified  that  the  de- 
ceased had  opened  the  gate  and  entered,  but 
staggered  back  several  steps  after  the  shot 
was  fired. 

The  issue  of  general  order  No.-  39  by  the 
OoTemor  was  a  declaration  of  qualified  mar- 
tial law  In  the  affected  districts.  In  so  char- 
acterizing it  we  are  not  unmindful  of  the 
eminent  authorities  who  have  declared  that 
martial  law  cannot  exist  in  England  or  the 
United  States  at  all,  or,  at  least,  according 
to  the  more  moderate  advocates  of  that 
view,  not  in  time  of  peace.  Thus  in  Ex 
parte  Mllllgan,  71  U.  a  2, 127,  18  L.  Ed.  281, 
It  Is  said  In  the  opinion  of  the  majority  of 
the  court,  "Martial  rule  can  never  exist 
where  the  courts  are  open,  and  In  the  proper 
and  unobstructed  exercise  of  their  Jurisdic- 
tion." But,  in  the  dissenting  opinion  in  the 
same  case,  Chief  Justice  Chase  convincingly 
distinguished  three  classes  of  military  rule, 
which  are  thus  summarized  by  Judge  Hare 
In  hla  lectures  on  American  Constitutional 
Law  (page  930):  "Military  law,  then,  con- 
sists of  the  rules  prescribed  legislatively  for 
the  government  of  the  land  and  naval  forces, 
which,  operating  both  in  war  and  peace, 
and  defined  by  Congress,  are  an  offshoot  of 
the  civil  or  municipal  law.  Military  govern- 
ment is  the  dominion  exercised  by  a  general 
over  a  conquered  state  or  province.  It  to 
therefore  a  mere  application  or  extension 
of  the  force  by  which  the  conquest  was  ef- 
fected, to  the  end  of  keeping  the  vanquish- 
ed in  subjection,  and,  being  a  right  derived 
from  war,  is  hardly  compatible  with  a  state 
of  peace.  Martial  law  is  the  right  of  a  gen- 
eral in  command  of  a  town  or  district  men- 
aced with  a  siege  or- insurrection  to  take  the 
requisite  measures  to  repel  the  enemy,  and 
depends  for  Its  extent,  existence,  and  opera- 
tion on  the  imminence  of  the  peril  and  the 
obligation  to  provide  for  the  general  safety. 
As  the  offspring  of  necessity,  it  transcends 
the  ordinary  course  of  law,  and  may  be  ex- 
ercised alike  over  friends  and  enemies,  cit- 
izens and  aliens." 

Many  other  authorities  of  equal  rank  hold 
that  martial  law  exists  wherever  the  mili- 
tary arm  of  the  government  is  called  into 
service  to  suppress  disorder  and  restore  the 
public  peace.  So  far  as  any  of  the  ques- 
tions in  the  present  case  are  concerned,  the 
difference  is  one  of  terms  rather  than  of 
substance,  and  is  material  chiefly  in  regard, 
first,  to  the  jurisdiction  of  courts  martial 
or  military  commissions  over  citizens  not 
In  the  military  or  naval  service,  nor  en- 
gaged  In  recognized   war;  or,  secondly,  to 


the  responsibility  of  officers  or  soldiers  giv- 
ing or  acting  under  military  orders,  when 
not  In  actual  war,  to  be  called  to  account 
in  the  civil  or  criminal  courts.  With  the 
first  of  these  matters  we  are  not  now  con- 
cerned, and  the  second  will  be  discussed  in 
its  due  order. 

Order  No.  39  was.  as  said,  a  declaration 
of  qualified  martial  law.  Qualified,  in  that 
It  was  put  in  force  only  as  to  the  preserva- 
tion of  the  public  peace  and  order,  not  for 
the  ascertainment  or  vindication  of  private 
rights,  or  the  other  ordinary  functions  of 
government.  For  these  the  courts  and  oth- 
er agencies  of  the  law  were  still  open,  and 
no  exigency  required  interference  with  their 
functions.  But  within  its  necessary  field,  and 
for  the  accomplishment  of  its  intended  put- 
pose.  It  was  martial  law,  with  all  its  powers. 
The  government  has  and  must  have  this 
power  or  perish.  And  It  must  be  real  pow- 
er, sufilclent  and  effective  for  its  ends,  the 
enforcement  of  law,  the  peace  and  security 
of  the  community  as  to  life  and  property. 

It  Is  not  unfrequently  said  that  the  com- 
munity must  be  either  in  a  state  of  peace  or 
of  war,  as  there  Is  no  Intermediate  state. 
But  from  the  point  of  view  now  under  con- 
sideration this  to  an  error.  There  may  be 
peace  for  all  the  ordinary  purposes  of  life, 
and  yet  a  state  of  disorder,  violence,  and 
danger  in  special  directions,  which,  though 
not  technically  war,  has  in  its  limited  field 
the  same  effect,  and,  if  important  enough  to 
call  for  martial  law  for  suppression,  is  not 
distinguishable,  so  far  as  the  powers  of  the 
commanding  officer  are  concerned,  from  ac- 
tual war.  The  condition  In  facts  exists,  and 
the  law  must  recognize  it,  no  matter  bow 
opinions  may  differ  as  to  what  it  should  be 
most  correctly  called.  When  the  civil  au- 
thority, though  in  existence  and '  operation 
for  some  purposes,  is  yet  unable  to  preserve 
the  public  order  and  resorts  to  military  aid. 
this  necessarily  means  the  supremacy  of  ac- 
tual force,  the  demonstration  of  the  strong 
hand  usually  held  in  reserve  and  operating 
only  by  its  moral  Influence,  but  now  brought 
into  active  exercise,  Just  as  the  ordinary 
criminal  tendency  in  the  community  is  held 
in  check  by  the  knowledge  and  fear  of  the 
law,  but  the  overt  lawbreaker  must  be  tak- 
en into  actual  custody. 

When  the  mayor  or  burgess  of  a  manidpal- 
Ity  fluds  himself  unable  to  preserve  the  pub- 
lic order  and  security,  and  calls  upon  the 
sheriff  with  the  posse  comitatus,  the  latter 
becomes  the  responsible  officer,  and  there- 
fore the  higher  authority.  So  If ,  In  turn, 
the  sheriff  finds  his  power  Inadequate,  bo 
calls  upon  the  larger  power  of  the  state  to 
aid  with  the  military.  The  sheriff  may  re- 
tain the  command,  for  he  Is  the  highest  ex- 
ecutive officer  of  the  county,  and  If  he  does 
so  ordinarily  the  military  must  act  In  sub- 
ordination to  him.  But  If  the  situation  goes 
beyond  county  control,  and  requires  the  full 
power  of  the  state,  the  Oovemor  intervenes 
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as  the  supreme  executtve,  and  he  or  bis  mil- 
itary representative  becomes  tbe  superior 
and  commanding  officer.  So,  too,  If  the  sher- 
iff relinquishes  the  command  to  tbe  military, 
the  latter  has  all  the  sheriff's  authority,  add- 
ed to  his  own  powers  as  to  military  meth- 
ods. 

The  resort  to  the  military  ami  of  the  gov- 
ernment, therefore,  means  that  the  ordinary 
■dvU  officers  to  preserve  order  are  subordi- 
nated, and  the  rule  of  force  under  military 
methods  is  substituted  to  vrhatever  extent 
may  be  necessary  In  the  discretion  of  the 
military  commander.  To  call  out  the  mili- 
tary, and  then  have  them  stand  quiet  and 
helpless,  while  mob  law  overrides  the  dvil 
authorities,  would  be  to  make  the  government 
•contemptible,  and  destroy  the  purpose,  of  its 
•existence. 

The  effect  of  martial  law,  therefore,  is  to 
put  into  operation  the  powers  and  methods 
vested  in  the  commanding  offloer  by  mili- 
tary law.  So  far  as  his  powers  for  the  pres- 
ervation of  order  and  security  of  life  and 
property  are  concerned,  there  is  no  limit  but 
the  necessities  and  exigency  of  the  situation. 
And  In  this  respect  there  is  no  difference  be- 
tween a  public  war  and  domestic  insurrec- 
tion. What  has  been  called  tbe  paramount 
law  of  self-defense,  common  to  all  countries, 
has  established  the  rule  that  whatever  f<»ce 
Is  necessary  is  also  lawfuL 

"Whatever  force  is  necessary  for  self-de- 
fense la  also  lawful.  This  law,  applied  na- 
tionally. Is  the  martial  law,  which  Is  an  off- 
shoot of  the  common  law,  and,  although  or- 
dinarily dormant  in  peace,  may  be  called 
forth  by  insurrection  or  invasltm.  War  has 
exigencies  that  cannot  readily  be  enumerated 
or  described,  which  may  render  it  necessary 
for  a  commanding  officer  to  subject  loyal  citi- 
zens, or  persons  who  though  believed  to  be 
disloyal  have  not  acted  overtly  agahist  the 
government,  to  deprivations  that  would  un- 
der ordinary  circumstances  be  illegal;  and  he 
must  then  depend  for  his  Justiflcauon,  not  on 
the  laws  of  war,  but  on  the  necessity  which, 
as  has  been  here  seen,  may  warrant  the  tak- 
ing of  life,  and  will  therefore  excuse  any  mi- 
nor deprivation."  Hare,  Am.  Constitutional 
Law,  lect  xlli,  p.  924. 

"When  a  riot  assumes  such  proportions 
that  it  cannot  be  quelled  by  ordinary  means, 
and  threatens  irreparable  injury  to  life  or 
property,  the  sheriff  may  call  forth  the  posse 
comitatus  and  exercise  an  authority  as  their 
chief  which  can  hardly  be  distinguished  from 
that  of  a  general  engaged  In  repelling  a  for- 
eign enemy  or  subdning  a  revolt  Arms  may 
be  used  as  in  battle  to  bear  down  resist- 
ance, and  if  loss  of  life  ensues  the  circum- 
stances will  be  a  Justiflcatlon.  The  measure 
does  not,  however,  cease  to  be  civil,  or  fall 
beyond  the  rules  which  apply  when  a^hottee 
is  entered  in  the  night  by  burglars,  or- a  trav- 
eler shoots  a  highwayman  who  demands  his 
money.  Nor  will  It  change  its  character  be- 
cause the  military  are  called  In  and  the  sher- 


iff delegates  his  authority  to  the  commanding 
officer.  As  Lord  Mansfield  showed  In  the  (de- 
bate on  the  Lord  George  Gordon  riots  in 
1780,  soldiers  are  subject  to  the  duties  and 
liabilities  of  citizens,  although  they  wear  a 
uniform,  and  may,  like  other  individuals,  act 
as  special  constables  or  of  their  own  mo- 
tion for  the  suppression  of  a  mob,  and  if  the 
staff  does  not  suffice  employ  the  sword.  The 
Intervention  of  the  military  does  not  intro- 
duce martial  \aw  tn  the  sense  in  wliich  the 
term  is  understood  under  despotic  govern- 
ments, and  even  by  some  distingnilsbed  Ju- 
rists, because,  agreeably  to  the  same  great 
magistrate  and  the  settled  practice  in  Eng- 
land and  the  United  States,  they  are  liable 
to  be  tried  and  punished  for  any  excess  or 
abuse  of  power,  not  by  the  martial  code,  but 
under  the  common  and  statute  law."  Hare, 
Am.  Const.  Law,  lect  xli,  p.  906. 

This  last  quotation  Illustrates  and  explains 
the  difference  In  the  application  of  the  term 
"martial  law,"  which  has  given  so  much  ap- 
parent trouble  to  some  of  the  text-writers. 
There  Is  no  real  difference  in  the  command- 
er's powers  In  a  public  war  and  in  domestic 
Insurrection.  In  both  he  has  whatever  pow- 
ers may  be  needed  for  the  accomplishment 
of  the  end,  but  his  use  of  them  is  followed 
by  different  consequences.  In  war  he  is  an- 
swerable only  to  his  military  superiors,  but 
tot  acts  done  in  domestic  territory,  even  in 
the  suppression  of  public  disorder,  he  Is  ac- 
countable, after  the  exigency  has  passed,  to 
the  laws  of  the  land,  both  by  prosecution 
In  the  criminal  courts  and  by  civil  action  at 
the  Instance  of  x)arties  aggrieved.  On  this 
all  the  authorities  agree,  and  the  result  flows 
from  the  view  that  martial  law  in  this  sense 
is  merely  an  extension  of  the  police  power 
of  the  state,  and  therefore,  as  e2cx>res8ed  by 
Judge  Hare  In  the  quotation  supra,  an  "off- 
shoot of  the  common  law,  which  though  or- 
dinarily dormant  In  peace  may  be  called 
forth  by  insurrection  or  invasion."  See  Res- 
publica  V.  Sparhawk,  1  Dall.  357,  1  L.  Bd. 
174;  Mltdiell  t.  Harmony,  18  How.  (U.  8.) 
115,  14  L.  Ed.  75;  Ford  t.  Surget,  97  U.  S. 
694,  24  L.  Ed.  1018;  and  English  cases  dted 
In  2  Hare  on  Const  Law,  c  xll. 

In  determining  the  responBlbility  for  such 
acts,  the  courts  proceed  upon  the  principle 
of  the  common  law  as  aM>Hed  In  Issues  of 
false  imprisonment  self-defense,  etc.,  that 
the  acts  must  be  Judged  by  the  appearance 
of  things  at  the  time.  "It  is  not  less  clear 
that  although  the  Justification  must  be  based 
on  necessity,  and  cannot  stand  on  any  other 
ground,  it  will  be  enough-  if  the  circumstan- 
ces induce  and  Justify  the  belief  that  an  im- 
minent peril  exists,  and  cannot  be  averted 
without  transcending  the  usual  rules  of  con- 
duct. For  when  the  exigency  does  not  admit 
of  delay,  and  there  Is  a  reasonaUe  and  prob- 
able cause  for  believing  that  a  particular 
method  is  tbe  only  one  that  can  avert  the 
danger,  it  will  be  morally  necessary,  even  if 
the  event  shows  that  a  different  and  less  ex- 
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treme  course  might  have  been  pursned  with 
safety."    Hare,  Const  Law,  'p.  917. 

"It  is  the  emergency  that  gives  the  right, 
and  the  emergency  must  be  shown  before  the 
talcing  can  be  justified.  In  deciding  upon 
tliis  necessity,  the  state  of  the  facts  as  they 
appear  to  the  officer  at  the  time  he  acted 
will  govern  the  decision,  for  he  must  neces- 
sarily act  upon  tlie' information  of  others  as 
well  as  his  own  observation.  And  it,  with 
such  Information  as  he  bad  a  right  to  rely 
upon,  there  is  reasonable  ground  for  believ- 
ing that  the  peril  Is  Immediate  and  menacing 
or  the  necessity  urgent,  he  is  Justified  la  act- 
ing npon  it,  and  the  discovery  afterwards 
that  it  was  false  or  erroneous  will  not  make 
him  a  trespasser."  Taney,  C.  J.,  Mitchell  v. 
Harmony,  13  How.  115,  14  L,  EM.  76. 

And,  Willie  the  military  are  In  active  serv- 
ice for  the  sappresslon  of  disorder  and  vio- 
lence, their  rights  and  obligations  as  soldiers 
must  be  Judged  by  the  standard  of  actual 
war.  Mo  other  standard  is  possible,  for  the 
first  and  overruling  duty  Is  to  repress  disor- 
der, whatever  the  cost,  and  all  means  which 
are  necessary  to  that  end  are  lawful  The 
Bltoatlon  of  troops  In  a  riotous  and  insurrec- 
tionary district  approximates  that  of  troops 
in  an  enemy's  country,  and  in  proportion  to 
the  extent  and  violence  of  the  overt  acts  of 
hostility  shown  la  the  degree  of  severity  jus- 
tified in  the  means  of  repression.  The  re- 
quirements of  the  situation  In  either  case, 

'  therefore,  shift  with  the  circumstances,  and 
the  same  standard  of  justification  must  apply 

'to  both.  The  only  ditterence  is  the  one  al- 
ready adverted  to,  the  liability  to  subsequent 
investigation  in  the  courts  of  the  land  after 
the  restoration  of  order. 

Coming  now  to  the  position  of  the  relator 
in  regard  to  responsibility.  We  find  the  law 
well  settled.  "A  subordinate  stands,  as  re- 
gards the  application  of  these  principles,  In  a 
different  position  from  the  superior  whom  be 
obeys,  and  may  be  absolved  from  liability 
for  exebuting  an  order  which  it  was  criminal 
to  give.  The  question  Is,  as  we  liave  seen, 
had  the  accused  reasonable  cause  for  believ- 
ing In  the  necessity  of  the  act  which  Is  Im- 
pugned, and  In  determining  this  point  a  sold- 
ier or  member  of  the  posse  comitatus  may 
obvlonsly  take  the  rarders  of  the  person  in 
command  Into  view  as  proceeding  from  one 
who  Is  better  able  to  judge  and  well  Inform- 
ed; and,  if  the  circumstances  are  such  that 
the  command  may  be  justifiable,  he  should 
not  be  held  guilty  for  declining  to  decide  that 
it  is  wrong  with  the  responsibility  Incident  to 
disobedience,  unless  the  case  Is  so  plain  as 
not  to  admit  of  a  reasonable  doubt.  A  soldier 
consequently  runs  little  risk  in  obeying  any 
order  wbicb  a  man  of  common  sense  so  placed 
would  regard  as  warranted  by  the  clrcum- 

,  stances."    Hare,  Const  Law,  p.  &20. 

The  cases  In  this  country  have  usually 
arisen  in  tbe-  army  and  been  determined  In 
the  United  States  courts.  But  by  the  articles 
of  war  (article  69),  under  the  acts  of  Con- 


gress, officers  or  soldiers  charged  with  (Sens- 
es punishable  by  the  laws  of  the  land  are  re- 
quired (except  in  time  of  war)  to  be  delivered 
over  to  the  civil  (i.  e..  In  distinction  from 
military)  authorities,  and  the  courts  proceed 
upon  the  principles  of  the  common  (and  stat- 
ute) law.  U.  S.  V.  Clark  (C.  C.)  31  Fed.  711. 
The  decisions,  tlierefore,  are  precedents  ap- 
plicable here. 

A  leading  case  Is  U.  S.  r.  dark  (C.  C.)  31 
Fed.  710.  A  soldier  on  the  military  reserva- 
tion at  Ft.  Wayne  bad  been  convicted  by 
court  martial,  and  when  brought  out  of  the 
guardhouse  with  other  prisraiera  at  "retreat" 
broke  from  the  ranks,  and  was  in  the  act  of 
escaping,  when  Clai^,  who  was  the  sergeant 
of  the  guard,  fired  and  killed  him.  Clark  was 
charged  with  homicide,  and  brought  bef(s« 
the  United  States  District  Judge,  sitting  as  a 
committing  magistrate.  Judge  Brown,  now 
of  the  Supreme  Court  of  the  United  States, 
delivered  an  elaborate  and  well-considered 
opinion,  which  has  ever  since  been  quoted  as 
authoritative.  In  it  be  said:  "The  case  re- 
duces Itself  to  the  naked  legal  proposition 
whether  the  prisoner  Is  excused  in  law  in 
killing  the  deceased."  Then,  after  referring 
to  the  common-law  principle  that  an  officer 
having  custody  of  a  prisoner  charged  with 
felony  may  take  his  life  If  It  becomes  abso- 
lutely necessary  to  do  so  to  prevent  his  es- 
cape, and  pointing  out  the  i>ecnliarltle8  of  the 
military  code,  which  practically  abolish  the 
distinction  between  felonlM  and  misdemean- 
ors, he  continued:  "I  have  no  doubt  the  same 
principle  woutd  apply  to  the  acts  of  a  sub- 
ordinate officer,  performed  in  compliance 
with  his  supposed  duty  as  a  soldier;  and  un- 
less the  act  were  manifestly  beyond  the 
scope  of  his  antboilty,  or  were  such  that  a 
man  of  ordinary  sense  and  understanding 
would  know  that  it  was  Illegal,  that  It  would 
be  a  protection  to  him,'  If  he  acted  in  good 
faith  and  without  malice." 

In  McCall  v.  McDowell,  1  Abb.  (U.  S.)  212. 
Fed.  Gas.  No.  8,673,  where  an  action  was 
brought  by  plaintiff  against  Gen.  McDowell 
and  Capt  Douglas  for  false  Imprisonment  un- 
der a  general  older  of  the  former  for  the  at- 
test of  pei-sons  publicly  exulting  over  the  as- 
sassination of  President  Lincoln,  the  court 
said:  "Bxcept  in  a  plain  case  of  excess  of 
authority,  where  at  first  blash  It  Is  appar- 
ent and  palpable  to  tbe  commonest  under- 
standing that  the  order  is  illegal,  I  can- 
not but  think  that  the  law  will  excuse  a  mil- 
itary subordinate,  when  acting  In  obedience 
to  the  order  of  his  commander;  otherwise  he 
Is  placed  in  a  dangerous  dilemma  of  being 
liable  to  damages  to  third  persons  for  obedi- 
ence to  the  order,  or  for  the  loss  of  his  com- 
mission and  disgrace  for  disobedience  thereto. 
•  •  •  Between  an  order  plainly  legal  and 
one  palpably  otherwise  there  is  a  wide  middle 
ground,  where  the  ultimate  legality  and  pro- 
priety of  orders  depend  or  may  depend  up- 
on circumstances  and  conditions,  of  which  it 
cannot  be  expected  that  the  inferior  is  in- 
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formed  or  advised.  In  msch  cases  Jnstlce  to 
the  subordinate  demands,  and  the  necessities 
and  efficiency  of  the  public  serrlce  rtqnlre, 
that  the  order  of  the  superior  should  protect 
the  Inferior,  leaving  the  responsiblUty  to  rest 
where  It  properly  belongs,  npon  the  officer 
who  gave  the  cdmmand."  The  court,  sitting 
without  a  jury,  accordingly  gave  judgment  for 
Capt  Douglas,  though  finding  damages 
against  Oen.  McDowell. 

In  tr.  S.  V.  Carr,  1  Woods,  480,  Fed.  Cas. 
No.  14,732,  which  was  a  case  of  the  shooting 
of  a  soldier  In  Fort  Pulaski  by  the  prisoner, 
who  was  sergeant  of  the  guard.  Woods,  J., 
afterwards  of  the  Supreme  Court  of  the  Unit- 
ed States,  charged  the  Jury:  "Place  youiv 
selves  in  the  position  of  the  prisoner  at  the 
timie  of  the  homicide.  Inquire  whether  at  the 
moment  he  fired  his  piece  at  the  deceased, 
with  his  surroundings  at  the  time,  he  had 
reasonable  ground  to  believe,  and  did  believe, 
that  the  killing  or  serious  wounding  of  the 
deceased  was  necessary  to  the  suppression 
of  a  mutiny  then  and  there  existing,  or  of  a 
disorder  which  threatened  to  ripen  Into  mut- 
iny. If  lie  had  reasonable  ground 'so  to  be- 
lieve, then  the  killing  was  not  unlawful.  But 
If,  on  the  other  band,  the  mutinons  conduct 
of  the  soldiers,  if  there  was  any  such,  had 
ceased,  and  it  so  appeared  to  the  prisoner,  or 
if  he  conid  reasonably  have  suppressed  the 
disorder  without  the  resort  to  such  violent 
means  as  the  taking  of  the  life  of  the  deceas- 
ed, and  it  would  so  have  appeared  to  a  rea- 
sonable man  under  like  drcnmstances,  then 
the  UlUng  was  unlawful.  Bnt  it  must  be 
understood  that  the  law  will  not  require  an 
officer  charged  with  the  order  and  discipline 
of  a  camp  or  fort  to  weigh  with  scrupulous 
nicety  the  amount  of  force  necessary  to  sup- 
press disorder.  The  exercise  of  a  reasonahlei 
discretion  is  all  that  is  required." 

In  Rlggs  V.  State,  8  Cold.  85,  91  Am.  Dec. 
272,  the  Supreme  Cburt  of  Tennessee  held 
to  be  correct  an  instruction  to  the  Jury  that 
"any  order  given  by  an  officer  to  his  private 
which  does  not  expressly  and  clearly  show 
on  its  face,  or  in  the  body  thereof,  its  own 
illegality,  the  soldier  would  be  bonnd  to 
obey,  and  anch  order  would  be  a  protection 
to  him.** 

These  are  the  principal  American  cases, 
and  they  are  in  entire  accord  with  the  Icmg 
line  of  established  authorities  in  Bngland. 

Applying  these  principles  to  the  act  of  the 
relator,  it  is  clear  tlut  he  was  not  guilty 
of  any  crime  The  situation,  as  already 
shown,  was  one  of  martial  law,  in  wliich  the 
commanding  general  was  authorised  to  use 
as  forcible  military  means  for  the  repression 
of  violence  as  his  judgment  dictated  to  be 
necessary.  The  house  had  been  dynamited 
at  night  and  threatened  again.  With  an 
agent  so  destructive.  In  hands  so  lawless, 
the  duty  of  precaution  was  correspondingly 
great.  There  was  no  ground,  therefore,  foir 
flonbt  as  to  the  legality  of  the  order  to  shoot. 
The  relator  was  a  private  soldier,  and  his 


first  duty  was  obedience.  His  orders  were 
clear  and  specific,  and  the  evidence  does  not 
show  that  he  went  beyond  them  In  his  ac- 
tion. There  was  no  malice,  for  It  appears 
affirmatively  that  he  did  not  know  the  de- 
ceased, .and  acted  only  on  his  orders  when 
the  situation  appeared  to  call  for  action  un- 
der them.  The  unfortunate  man  who  was 
killed  was  not  shown  to  have  been  one  of 
the  mob  gathered  In  the  vicinity,  though 
why  be  should  have  turned  Into  the  gate 
Is  not  known.  The  occurrence,  deplorable 
as  It  was,  was  an  illustration  of  the  dangers 
of  the  lawless  condition  of  the  commnnlty, 
or  of  the  minority  who  were  allowed  to  con- 
trol it,  and  must  be  classed  with  the  numer- 
ous Instances  In  riots  and  mobs  where  mere 
spectators  and  even  distant  noncombatants 
get  hurt  without  apparent  fanlt  of  their 
own. 

Whenever  a  homicide  occurs,  it  is  not  only 
proper,  but  obligatory,  that  an  official  in- 
quiry should  be  made  by  the  legal  authori- 
ties. Such  an  Inquiry  was  had  here  at  the 
coroner's  inquest,  and  if  there  were  any 
doubt  about  the  tacts  we  should  remand  the 
relator  to  the  custody  of  the  constable  un- 
der his  warrant,  for  a  further  bearing  be- 
fore the  justice  of  the  peace.  But  there 
was  no  conflict  in  the  evidence  before  the 
coroner,  and  the  commonwealth's  officer 
makes  no  claim  here  that  anything  farther 
can  be  shown.  The  facts,  therefore,  are  not 
In  dispute,  and  the  question  of  relator's  lia- 
bility depends  on  whether  he  had  reasonable 
cause  to  believe  in  the  necessity  of  action 
under  his  orders.  As  said  by  Judge  Hare, 
citing  Lord  Mansfield,  in  Mostyn  v.  Fabrl- 
gas,  1  Cowper,  161:  "The  question  of  prob- 
able cause  In  this  as  in  most  other  instances  is 
one  of  law  for  the  court  The  facts  are  for 
the  jury;  but  it  is  for  the  judges  to  say 
whether,  If  found,  they  amount  to  probable 
cause.".    Hare's  Const  law,  919. 

In  U.  8.  V.  Clark  (C.  C.)  81  Fed.  710,  al- 
ready dted,  Mr.  Justice  Brown  said:  "It 
may  be  said  that  it  is  a  question  for  the  jury 
in  each  case  whether  the  prisoner  was  jus- 
tified by  the  circumstances  in  making  use 
of  his  musket  and  If  this  were  a  jury  trial 
I  should  submit  that  question  to  them. 
•  •  •  But  as  I  would,  acting  In  (that> 
capacity,  set  aside  a  conviction  if  a  verdict 
of  guilty  were  rendered,  I  shall  assume  th? 
responsibility  of  directing  his  discharge." 

This  court,  either  sitting  as  a  committing 
magistrate  or  by  virtue  of  its  supervisory 
Jurisdiction  over  the  proceedings  of  all  sub- 
ordinate tribunals  (Grosllne  v.  Place,  32  Pa. 
B20),  has  the  authority  end  the  duty,  on  ha- 
beas corpus  in  favor  of  a  prisoner  held  on  a 
criminal  charge,  to  see  that  at  least  a  prima 
facie  case  of  guilt  is  supported  by  the  evi- 
dence against  him.  In  the  relator's  case 
the  facts  presented  by  the  evidence  are  un- 
disputed, and  on  them  the  law  is  clear  and 
settled.  If  the  case  was  before  a  jury,  we 
should  be  bound,  to  direct  a  verdict  of  not 
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guilty,  and  to  set  aside  a  contrary  verdict  It 
rendered.  It  Is  therefore  our  duty  now  to 
say  that  there  Is  no  legal  ground  for  sub- 
jecting him  to  trial,  and  be  is  accordingly 
discharged. 

ihe  relator,  Arthur  Wadsworth,.  is  dis- 
charged from  further  custody  under  the  war- 
rant held  by  respondent 


(206  Fa.  1S4) 

SOHRADER  t.  BBATTT. 

(Supreme  C<ourt  of  PennsylTania.    May  18, 
1903.) 

DBCBDBNT-S  ESTATE— CLAIM  FOR  SERVICES- 
PRESUMPTION  OF  PAYMENT. 

1.  Where  the  head  of  a  house  assumes  rela- 
tions of  intimacy  with  his  servant,  and  takes 
her  out  riding,  and  by  what  he  says  and  does 
indicates  an  intention  to  marry  her,  the  pre- 
sumption on  his  death  that  she  had  been  reg- 
ularly paid,  according  to  the  custom  of  the 
locality  in  which  her  serrices  were  rendered, 
cannot  be  invoked. 

Appeal  from  Ooort  of  Common  Pleas,  Mont- 
gomery County. 

Action  by  Emma  Elizabeth  Schrader 
against  James  Beatty,  administrator  of  Sam- 
uel R.  Beatty.  E^om  a  Judgment  of  the  su- 
perior court  reversing  the  judgment  for  de- 
fendant, he  appeals.   AfBrmed. 

Argued  before  MITCHELL,  DEAN,  BROWN, 
MBSTREZAT.  and  POTTER,  33. 

Montgomery  Evans,  John  Ekiksteln  Beatty, 
John  M.  Dettra,  and  James  B.  Holland,  for 
appellant  N.  H.  Larzelere,  Gilbert  Rodman 
Fox,  and  M.  M.  Qlbson,  for  appellee. 

BROWN,  J.  Judgment  was  entered  for  the 
defendant  by  the  court  below,  non  obstante 
veredicto,  because  It  was  of  opinion  that  the 
presumption  that  the  plaintiff  bad  been  paid 
by  the  decedent  in  bis  lifetime  bad  not  been 
overcome.  On  appeal  to  the  superior  court 
the  judgment  so  entered  was  reversed,  and 
the  judgment  there  was  for  the  plaintiff  on 
the  verdict,  because  that  court  was  of  opinion 
that  sufficient  evidence  had  been  submitted  to 
the  jury  to  Justify  their  flnding  that  the  pre- 
sumption had  been  overcome  that  the  plain- 
tiff had  been  paid,  and  for  the  additional  rea- 
son that,  "upon  the  testimony,  her  personal 
relations  to  the  decedent  can  scarcely  be  re- 
garded as  those  of  a  servant,  conclusively 
presumed,  in  first  Instance,  to  have  receiv- 
ed periodic  payments  during  her  employ- 
ment." On  this  appeal  we  will  consider  only 
the  question  whether  the  relations  of  the  ap- 
pellant to  the  deceased  were  of  such  a  char- 
acter as  to  take  the  case  out  of  the  general 
rule  that  the  wages  of  servants  are  presum- 
ed to  be  regularly  paid. 

The  plaintiff's  claim,  as  set  forth  In  the 
statement  of  her  cause  of  action,  is  for  serv- 
ices rendered  as  housekeeper  for  the  dece- 
dent, and  If  the  evidence  submitted  showed 
^-hat  they  were  those  simply  of  housekeeper, 
ttnd  that  she  sustained  no  other  relation  to 


the  decedent,  tiie  Judgment  of  the  court  be- 
low would  have  to  be  sustained,  under  the  au- 
thority of  Taylor  v.  Beatty,  202  Pa.  120,  51 
Att  771,  where  our  Brother  MESTREZAT. 
speaking  for  all  of  us,  said:  "It  is  the  char- 
acter of  the  services  rendered,  and  not  the 
i  term  applied  to  the  person  performing  them, 
that  determines  whether  or  not  she  is  a  serv- 
ant, within  the  rule  that  a  servant's  wages 
are  presumed  to  be  paid  periodically.  It  is 
Immaterial  that  the  employ^  Is  called  a 
'housekeeper.'  That  term  does  not  deflnitely 
define  the  duties  of  the  servant,  nor  is  its 
meaning  sufficiently  certain  to  exclude  ex- 
trinsic evidence  as  to  the  services  actually 
I  performed  by  the  employ^.  One  of  the  stand- 
j  ard  EbgUsb  dictionaries  defines  a  'honseke^)- 
!  er*  to  be  'a  woman  who  oversees  the  work 
I  and  servants  in  a  house,  either  as  a  mistress 
j  or  as  an  upper  servant'  As  said  by  Mr.  Jus- 
I  tlce  Peckham,  In  delivering  the  opinion  of  the 
court  in  Edgecomb  v.  Buckhout,  146  N.  T. 
832,  46  N.  E.  901,  28  L.  B.  A.  816:  'General- 
ly speaking,  we  know  that  the  term  "house- 
keeper" has  reference  to  services  performed 
in  the  taking  care  of  a  house.  In  connection 
with  the  Inmates  residing  therein;  but  ex- 
actly what  special  and  particular  duties  are 
to  be  regarded  as  embraced  within  the  term 
must  almost  always  be  decided  by  the  duties 
which  are  actually  performed  onder  tbe 
agreement  as  made.' "  According  to  the  tes- 
timony submitted  to  the  Jory,  tbe  rdatlon  of 
this  plaintiff  to  tbe  decedent  was  different 
from  that  sustained  by  him  to  Sarah  Jane 
Taylor,  the  appellant  in  tbe  case  referred  to. 
In  charging  the  Jury,  the  learned  trial  Judge 
Instructed  them  that  In  determining  tbe 
question  whether  the  presumption  had  been 
overcome  that  tbe  plaintiff  bad  been  paid, 
they  should  take  into  consideration  the  rela- 
tions that  existed  between  her  and  tbe  de- 
cedent He  said,  among  other  things:  "What 
were  their  relations?  How  did  he  treat  ber? 
What  did  he  think  of  her?"  In  the  same 
connection,  be  called  attention  to  the  testi- 
mony that  the  decedept  contemplated  noar- 
rying  her;  one  witness  liaving  testified  that 
be  said:  "She  will  be  all  right  some  day, 
anyliow.  She  will  be  mine."  While  we  will 
not  Impair,  but  always  enforce,  the  rule  that 
there  is  a  presumption  that  domestics  are 
regnilsrly  paid,  weekly,  biweekly,  or  m<mtbly, 
according  to  the  custom  of  the  locality  In 
which  they  render  services  to  their  employ- 
ers. It  can  have  no  application  when  tbe  bead 
of  the  house  assumes  relations  of  intimacy 
with  his  servants,  taking  a  girl  employed  by 
blm  out  riding  into  tbe  parks,  and,  by  what 
be  says  and  does.  Indicates  an  intention  to 
marry  her.  In  such  a  case,  tbe  strict  rule 
applicable  to  purely  business  relations  can- 
not be  Invoked  by  the  master,  for  tbe  inti- 
macy of  bis  personal  relations  with  his  serv- 
ants necessarily  Involves  him  in  laxity  In  his 
business  relations  with  them.  An  illustration 
of  the  truth  of  this  is  found  in  the  present 
case.    Instead  of  paying  the  plaintiff  regular- 
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ly,  there  mast  have  accumnlated  in  the  hands 
of  the  decedent  at  one  thue  the  anm  of  $93, 
■which  he  paid  for  a  aet  of  furniture  for  her. 
The  testimony  of  B.  D.  Block  as  to  this  Is: 
"Mr.  Beatty  came  to  our  store  to  select  some 
fnmltnre,  and  looked  all  around.  We  did 
not  have  anything  to  suit  lilm.  He  said  he 
wanted  a  solid  mahogany  set  I  offered  to  go 
to  the  factory  In  Philadelphia  with  him.  I 
went  to  see  him  In  Conshohocken.  He  then 
called  MlBs  Schrader.  He  said  it  was  Liz- 
zie's; she  was  buying  it.  He  and  Miss  j 
Schrader  and  I  went  to  Philadelphia,  and  se- 
lected a  set  I  sent  the  bill  to  Mr.  Beatty, 
and  he  paid  it.  It  was  $93.  The  bill  was  dat- 
ed NoTember  25,  1896."  At  another  time  the 
decedent  paid  $100  to  a  physician  for  profes- 
sional services  rendered  to  the  plaintiff. 

The  finding  of  the  Jury  having  been  in  fa- 
vor of  the  plaintiff,  we  must  assmue  that 
they  not  only  believed  the  testimony  as  to 
the  relations  between  her  and  the  deceased, 
but  that  the  intimacy  was  of  such  a  character 
as  to  overcome  the  presumption  that  she  had 
been  paid.  The  instruction  of  the  learned 
trial  Judge  should  have  been,  not  that  the 
jury  might  regard  the  relations  between  the 
parties  as  sufficient  to  overcome  the  presump- 
tion of  payment,  but  that,  if  the  testimony 
vraa  believed,  the  case  was  taken  out  of  the 
rule  that  the  master  la  presumed  to  regularly 
pay  his  servants  at  stated  periods.  This  rule 
is  for  the  protection  of  a  master  and  his  es- 
tate, and  is  never  relaxed  when  the  relation 
between  him  and  his  employd  are  those  pur» 
ly  of  master  and  servant;  but  when  he  es- 
tablishes and  maintains  new  and  different  re- 
lations to  his  servant  during  the  continuance 
of  the  service,  he  himself  takes  his  case  out 
of  the  rule.  There  is  no  longer  any  reason 
for  Its  application.  The  presumption  that 
servants  are  regularly  paid  naturally  arises 
from  the  general  custom  of  regularly  paying 
servants  at  stated  periods,  when  the  rela- 
tions between  them  and  their  employer  are 
of  the  ordinary  character  of  master  and  serv- 
ant. The  servant  as  a  rule,  needs  bis  money 
as  he  earns  it  and  the  master,  knowing  this, 
as  a  rule,  pays  blm  weekly  or  monthly.  If 
he  does  not  so  i>ay  without  demand  from  the 
servant,  the  presumption  Is  that  the  demand 
Is  made,  and  that  the  master  then  pays.  But 
when,  as  in  this  case,  a  man  makes  a  com- 
panion of  the- girl  or  woman  in  his  employ, 
and,  by  what  he  says  and  does,  indicates  an 
intention  to  marry  her,  it  is  not  natural  that 
either  he  or  she  should  longer  regard  the  re- 
lations between  them  as  of  a  strictly  business 
cbaracter,  involving  prompt  and  regular  pay- 
ment for  the  services  rendered.  The  freedom 
between  them  soon  becomes  freedom  In  their 
business  relations,  and  the  presumption  of  reg- 
ular payments  and  settlements  disappears.  In 
affirming  the  Judgment  of  the  superior  court, 
we  repeat  what  we  said  in  Ranninger's  Ap- 
peal, 18  Pa.  20,  12  AtL  511:  "The  presump- 
tion of  payment  which  might  oidinarily  arise 


in  the  case  of  a  domestic  servant  would  not 
we  think,  be  applicable  in  such  a  case." 

The  Judgment  of  the  superior  court  In  fa- 
vor of  the  plaintiff  on  the  verdict  for  $1,316.- 
60  is  affirmed,  which  Judgment  will  bear  In- 
terest from  March  25, 1901. 


(KM  Pa.  230) 
SHYMER  V.   FRETTZ. 
(Supreme  Court  of  Pennsylvania.    May  IS, 
1903.) 

INJUNCTION— PUBLIC  NUISANCE-SPIiCIAL 
DAMA0E3. 

1.  A  bill  will  not  lie  to  enjoin  the  enlarging 
of  a  frame  building  immediately  opposite  plain- 
tiff's residence,  where  the  bill  discloses  that  the 
erection  would  endanger  the  property  in  the 
vicinity,  and  that  the  oae  for  which  it  was  in- 
tended would  prevent  plaintiff  and  his  neighbors 
from  fully  enjoying  their  property,  without  any 
allegation  of  an  injury  special  to  plaintiff. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelpbia  County. 

Action  by  James  L.  Rhymer  against  Tobias 
Ii.  Fretz  for  an  injunction.  Decree  for  plain- 
tiff, and  defendant  appeals.     Reversed. 

Argued  before  MITCHELL,  FELL,  MBS- 
TREZAT,  BROWN,  and  POTTER,  JJ. 

George  F.  Delser  and  Oeorge  B.  Nltzsche, 
for  appellant   James  S.  Clifford,  for  appellee. 

MESTREZAT,  J.  James  Ij.  Rhymer,  the 
plaintiff,  owns  and  resides  on  the  premises 
at  No.  1732  North  Front  street  in  the  city 
of  Philadelphia.  Pursuant  to  an  ordinance 
of  the  select  and  common  councils  of  the 
city,  approved  November  8,  1892,  granting 
him  permission,  Tobias  L.  Fretz,  the  defend- 
ant erected  a  frame  building,  to  be  used  for 
religious  purposes,  on  the  lots  at  Nos.  173;i 
and  1733  North  Front  street,  directly  opposite 
the  premises  and  residence  of  the  plaintiff. 
By  a  subsequent  ordinance,  approved  Febru- 
ary 18,  1901,  the  ordinance  of  November  8, 
1892,  was  amended  so  as  to  authorize  Fretz 
to  enlarge  the  frame  building  he  had  erected. 
After  the  defendant  had  begun  the  work 
authorized  by  the  amended  ordinance,  the 
plaintiff  filed  this  bill  against  him  as  superin- 
tendent of  Gospel  Mission,  1731  and  1733 
North  Front  street  to  restrain  him  "from 
continuing  the  erection  upon  said  premises 
of  said  frame  structure."  The  bill  avers  that 
."since  the  erection  of  the  original  frame 
building  upon  the  premises  the  Gospel  Mis- 
sion has  been  the  resort  of  disreputable 
characters,  who  congregate  tn  the  neighbor- 
hood, and  are  a  nuisance  to  the  peace  and 
safety  of  this  neighborhood,  yarlous  acts  of 
nuisance  have  l>een  committed  within  the 
past  six  months,  and  the  frame  structure  has 
been  partially  diverted  from  its  high  reli- 
gious purpose  by  the  maintenance  of  a  saw- 
mill and  woodyard,  and  for  the  purpose  of 
operating  the  same  a  boiler  and  engine  are 

T 1.  Sm  Nulianea,  voL  tT,  CWL  Die.  |  161 


Digitized  by 


Google 


960 


65  ATLANTIC  BBPOBTBB. 


(P«. 


used."  The  reason  assigned  for  the  relief 
prayed  for  Is  found  In  the  seventh  paragraph 
of  the  bill,  and  is  "that  the  erection  of  said 
frame  structure,  and  the  uses  to  which  it  is 
being  put,  viz.,  4Jie  vrorklng  of  a  saiwnUlI  and 
woodyard,  and  the  operating  of  a  steam  boU- 
er  and  engine,  will  Jeopardize  the  safety  and 
endanger  property  in  this  vicinity  from  fire, 
and  by  reason  thereof,  together  with  the 
unlawful  gathering  of  persons  In  the  neigh- 
borhood, will  deprive  himself  [the  plalntlfl] 
and  bis  neighbors  of  the  full  enjoyment  and 
proper  use  of  their  property  and  home."  The 
court  below  entered  a  decree  "that  a  perma- 
nent injunction  Issue,  restraining  the  defend- 
ant from  erecting  the  building  authorized  by 
the  ordinance  of  1901."  The  entry  of  this 
decree  is  the  subject  of  the  sixth  assignment 
of  error. 

It  is  well  settled  law  that  a  public  nuisance 
caimot  be  suppressed  or  enjoined  at  the  suit 
of  a  private  individual  unless  he  has  sustain- 
ed some  damage  or  injury  which  is  clearly 
special  to  himself,  and  apart  from  that  which 
the  general  public  sustains.  Mr.  Wood,  In  his 
work  on  Nuisances  (section  646,  3d  Ed.),  cit- 
ing numerous  authorities  to  sustain  the  text, 
states  the  rule  as  follows:  "An  individual,  in 
order  to  be  entitled  to  a  recovery  for  Injuries 
sustained  from  a  public  nuisance,  must  make 
out  a  clear  case  of  special  damages  to  him- 
self, apart  from  the  rest  of  the  public,  and 
of  a  different  character,  so  that  they  cannot 
fairly  be  said  to  be  a  part  of  the  common  In- 
jury resulting  therefrom..  It  Is  not  enough 
that  be  has  sustained  more  damage  than  an- 
other. It  must  be  of  a  dlfterent  character, 
special  and  apart  from  that  which  the  public 
In  general  sustain,  and  not  such  as  is  com- 
mon to  every  person  who  exercises  the  right 
that  Is  injured."  In  Mechllng  v.  Klttauning 
Bridge  Co.,  1  Grant,  Cas.  416,  Lowrie,  J., 
speaking  for  this  court,  said:  "Private  citl- 
zens  have  no  right  of  action,  either  In  law  or 
equity,  for  the  suppression  of  a  public  nui- 
sance, unless  on  averring  and  proving  some 
special  damage  to  themselves.  •  •  •  For 
a  nuisance  that  Is  merely  a  public  wrong, 
only  a  public  action  can  be  brought,  and  that 
must  be  done  by  the  proper  public  function- 
aries" Applying  this  rule  to  the  facts  aver- 
red In  the  bill,  It  Is  clear  that  the  court  be- 
low could  not  give  the  plaintiff  the  relief  he 
seeks.  His  only  complaint  Is  that  the  erec- 
tion of  the  building,  and  the  uses  to  which 
it  will  be  put,  "will  jeopardize  the  safety  and 
endanger  property  in  this  vicinity  from  Are, 
and  by  reason  thereof,  together  with  the  un- 
lawful gathering  of  persons  In  the  neighbor- 
hood, will  deprive  himself  and  his  neighbors 
of  the  full  enjoyment  and  proper  use  of  their 
property  and  home."  In  this  averment  there 
Is  no  allegation  that  by  the  construction  and 
use  of  the  buUdlng  the  plaintiff  will  sustain 
any  damage  special  to  himself,  or  that  his 
property  will  be  subjected  to  any  other  or 
greater  danger  than  that  of  his  neighbor. 
The  danger  from  Are  and  the  deprivation  of 


the  enjoyment  and  oae  of  property  are  there- 
fore, as  alleged.  In  the  bill,  common  to  all  the 
property  and  persons  residing  In  the  yictnlty 
of  the  proposed  structure.  The  anticipated 
Injury  or  damage  to  the  property  of  the 
plaintiff  by  the  erection  of  the  building  will 
be  the  same  in  character  and  degree  as  that 
which  will  result  to  the  property  of  every 
other  person  In  the  neighborhood.  In  fact, 
there  would  be  greater  danger  to  the  prop- 
erty on  the  same  side  of  the  street,  and  Im- 
mediately adjacent  to  the  Mission  buUdlng, 
than  to  the  residence  of.  the  plaintiff.  As  ap- 
pears from  the  bill,  this  "is  a  residential 
neighborhood  of  valuable  private  houses," 
and  hence  the  property  In  the  entire  neigh- 
borhood, being  of  the  same  character,  will  be 
jeopardized  to  the  same  extent  and  degree  as 
that  of  the  plaintiff,  which  is  his  private  res- 
idence. This  is  a  fact  not  only  averred  In  the 
bill,  but  found  by  the  learned  trial  judge  In 
his  fourth  finding  of  fact,  as  follows:  "That 
the  erection  of  a  frame  bnildlng  In  the  loca- 
tion authorized  by  the  ordinance  of  councils 
would  Increase  the  danger  of  fire  to  tbe  resi- 
dences and  other  buildings  in  the  Immediate 
neighborhood.  Including  that  of  tbe  plain- 
tiff." We  are  of  opinion  that  the  bill  avers 
no  facts  showing  any  danger  or  Injury  likely 
to  result  from  the  erection  of  tbe  proposed 
structure  which  is  special  to  the  plaintiff  and 
not  common  to  all  the  property  owners  in  the 
vicinity,  and  that  therefore  it  was  error  to 
grant  the  injunction,  at  tbe  Instance  of  the 
plaintiff,  restraining  the  defendant  from 
erecting  the  building. 

The  sixth  assignment  of  error  Is  sustained, 
the  decree  is  reversed,  and  it  Is  ordered  that 
the  bill  be  dismissed  at  the  cost  of  tlie  appd- 
lee. 


(M6  F«.  ZO) 
NATIONAL    BANK    OP   BOYEBTOWN   T. 
FBIDBNBEBQ  et  aL 

(Supreme  Court  of  Pennsylvania.    May  18, 
1903.) 

BANKS— ATITHORITT    OP    CASHIBIt— ESTOPPEL 

TO  DENT. 

1.  Where  a  cashier  of  a  bank  was  autborixed 

to  buy  and  sell  stock,  and  his  authority  was  ap- 
parently general  as  to  the  character  of  the 
securities  he  was  to  purchase,  and  as  to  whether 
they  were  to  be  on  margins  or  cash,  and  he 
opened  an  account  in  the  name  of  the  bank 
with  certain  brokers,  and  bought  and  sold 
stock  both  for  cash  and  on  margus,  and  large 
profits  were  made  for  the  bank  on  the  cash 
tranF^actions,  it  could  not  claim,  where  the 
cashier  subsequently  absconded,  that  it  was  not 
liable  for  tbe  losses  on  the  margin  transac- 
tions. 

Appeal  from  Court  of  Common  Pleas.  Phil- 
adelphia County. 

BUI  by  the  National  Bank  of  Boyertown 
against  Samuel  M.  &  M.  Samuel  Fridenberg. 
From  a  decree  dismissing  tbe  appeal,  plaintiff 
appeals.    Affirmed. 
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Br6g7,  3.,  found  fhe  facts  to  be  as  follows: 
"On  July  19,  1900,  tbe  cashier  of  tbe  plain- 
tiff bank  opened  an  account  wltb  tbe  defend- 
ant brokers  in  tbe  name  of  The  National 
Bank  of  Boyertown.'  The  first  transaction  was 
the  pnrc^base  of  one  hundred  shares  of  Union 
Fadflc  at  fifty-seren  and  flTe-elghthB,  which 
'was  paid  for  in  full  In  a  few  days.  Tbe 
second  was  a  purchase  of  two  hundred  shares 
ot  American  Tobacco  at  ninety-three  and 
three-quarters,  also  paid  for  in  full  In  a  few- 
daysw  (This  transaction  was  on  July  81, 
1900.)  These  stocks  were  sold  in  a  few  weeks 
at  a  profit,  and  from  that  time  on  stocks 
and  bonds  were  bought  and  sold  when  it 
was  thought  wise  to  do  so.  For  quite  a  while 
these  speculations  were  made  with  fhe  ex- 
press authority  of  the  president  and  direct- 
ors of  the  bank.  In  fact,  it  is  admitted  that 
all  the  purchases  of  stocks  and  bonds  tbat 
were  paid  for  In  full  a  f^w  days  after  they 
were  bought  are  properly  thargeable  to  the 
bank.  In  many  cases  the  securities  bought 
would  not  be  taken  away  from  the  brokers' 
possession  by  the  bank,  but  would  be  held 
by  the  defendants  till  the  bank  wanted  them 
or  ordered  them  sold.  In  October,  1901,  the 
cashier  absconded,  and  It  was  then  discov- 
ered that  he  had  not  only  speculated  as  be 
was  specially  authorized  to  do,  namely,  by 
paying  in  full  for  hia  purchases,  but  that  be 
had  bought  stocks  and  bonds  without  i>aying 
for  them,  upon  the  strength  of  the  securities 
In  the  hands  of  tbe  brokers  defendant  This 
sort  of  speculation  was  without  tbe  knowl- 
edge of  the  president  of  the  bank  or  the  di- 
rectors. The  president  of  the  bank  received 
some  $166,000  worth  of  securities  from  the 
defendants  after  the  cashier's  flight;  ordered 
the  remaining  stocks,  etc.,  bought  by  the 
cashier's  order  to  be  sold.  The  balance  re- 
sulting from  this  sale,  less  the  amount  due 
upon  the  various  transactions,  the  bank  de- 
clines to  receive,  claiming  more.  The  ques- 
tion turns  upon  whether  the  bank  Is  bound  by 
the  acts  of  the  cashier.  The  bank  claims 
tbat  It  is  only  bound  by  the  purchases  that 
the  cashier  made  when  he  paid  for  them  In 
full  (what  is  known  as  an  'outright  pur- 
chaseO.  and  that  tbe  purchases  otherwise 
made  do  not  bind  it.  I  cannot  agree  to  that 
contention.  The  bank  authorized  its  cashier 
to  speculate.  It  sent  no  notice  to  the  de- 
fendants of  any  limitation  of  the  manner  of 
It.  The  bank  received  large  sums  as  the  re- 
sult of  many  fortunate  ventures,  and  finally 
ordered  the  balance  of  stocks,  etc.,  on  hand, 
sold  out,  and  the  account  closed.  I  think  this 
course  of  conduct  bound  the  bank  for  all  the 
transactions  of  Its  cashier,  it  being  remem- 
bered that  every  purchase  and  sale  was  made 
for  tbe  account  of  the  National  Bank  of  Boy- 
ertown  on  the  books  of  the  defendants.  I 
also  think  tbe  cashier  has  power  to  bind  the 
bank  for  purchases  and  sales  of  its  securities, 
and  that  the  order  to  sell  out  the  remaining 
stocks  and  bonds  was  an  express  affirmation 
of  all  that  he  had  done. 
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"For  these  reasons,  I  grant  tbe  motton  to 
dismiss  the  bill." 

Argued  before  MITCHBLL,  FELL,  MBS- 
TRBZAT,  BBOWN,  and  POTTER,  JJ. 

B.  O.  Dale  and  O.  H.  Buhl,  for  appellant 
B.  O.  Moon  and  B.  Co<H)er  Shapley,  for  appel- 
lees. 

MESTREZAT,  J.  The  plaintilTs  bUl  was 
properly  dismissed  on  the  facts  found  and 
stated  in  the  two  opinions  filed  by  the  learn- 
ed trial  Judge.  The  bill  avers,  and  it  ia 
conceded,  that  the  defendants,  who  were 
brokprs  doing  business  in  the  city  of  Phila- 
delphia, were  employed  by  Mory  to  buy 
and  sell  securities  for  the  plaintiff  bank. 
The  account  was  opened  in  July,  1900,  in 
the  name  of  "The  National  Bank  of  Boyer- 
town,"  and  ran  till  October,  1901.  The  de- 
fendants had  a  previous  Individual  account 
with  Mory,  but  it  was  closed  more  than 
a  year  prior  to  the  opening  of  the  account 
with  the  bank.  It  Is  not  denied  that  Mory 
had  authority  to  purchase  and  sell  stocks  and 
bonds  for  the  bank.  It  is  found  as  a  fact 
tbat  tbe  bank  authorized  the  cashier  to  spec- 
ulate In  stocks,  without  any  limitation  as 
to  the  manner  of  doing  so,  and  that  it  re- 
ceived large  sums  as  the  result  of  fortunate 
speculations  during  the  running  of  this  ac- 
count. After  Mory,  the  cashier,  had  abscond- 
ed, in  October,  1901,  the  president  of  the 
bank  received  from  the  defendauts  securi- 
ties *aggregatlng  $165,000,  and  ordered  the 
brokers  to  sell  all  the  remaining  stocks  and 
bonds  held  by  them  for  the  plaintiff,  which 
was  done,  and  the  balance  due  the  bank  on 
tbe  account  was  remitted  to  It  An  Itemized 
account  of  all  the  stock  transactions  be- 
tween the  plaintiff  and  the  defendants  was 
furnished  by  the  latter  to  tbe  bank  prior  to 
the  filing  of  this  bill.  The  defendants  had 
no  private  account  wltb  Mory,  but  all  their 
dealings  with  him  subsequent  to  July  10, 
1900,  were  for  and  In  the  name  of  the  bank. 
There  was  but  one  account  of  these  trans- 
actions kept  by  the  defendants,  and  it  con- 
tained all  the  securities  purchased  and  sold 
through  Mory  from  July  19,  1900,  when  tbe 
account  was  opened,  mitil  it  was  closed,  in 
October,  1901. 

This  bill  was  filed  for  an  accounting  and 
to  compel  the  defendants  to  deliver  to  tbe 
plaintiff  bank  any  securities  that  might  be 
found  owing  It  It  is  claimed  by  the  plain- 
tiff that  the  account  should  include  only 
such  securities  as  were  purchased  and  sold 
for  cash,  and  should  exclude  all  stocks  and 
bonds  not  paid  for  In  full  at  the  time  of 
the  purchase.  The  former  transactions  are 
alleged  to  be  legitimate;  and  tbe  latter,  spec- 
ulative and  on  Mory's  indivldaal  account. 
The  plaUitiS  has  accordingly  made  two  ac- 
counts from  the  account  furnished  it  by  de- 
fendants—the only  accotmt  kept  by  them— 
and  annexed  the  two  accounts  to  Its  bill; 
one  containing  the  transactions  admittikl  to 
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be  legitimate,  and  carried  on  by  Mory  for 
the  bank,  and  the  other  alleged  to  be  spec- 
ulatlTe,  and  containing  transactions  carried 
on  for  the  private  account  ofMory.  It  la 
averred  that  these  accounts  were  "wrongful- 
ly merged  Into  one  account"  by  the  defend- 
ants. But  there  la  no  sufficient  evidence  to 
sustain  thla  averment,  or  to  warrant  the 
conclusion  that  the  defendants  knew  the 
purchase  and  salea  of  any  of  the  securities 
were  on  Mory'a  Individual  account.  The  de- 
fendants had  no  reason  to  believe  that  the 
bank  had  confined  Mory  to  cash  transac- 
tlona  in  hla  stock  deallnga  on  Ita  account 
The  authority  of  the  caabler  In  the  matter 
was  apparently  general,  and  without  limita- 
tion as  to  the  character  and  amount  of  the 
aecurltlea  he  was  empowered  to  purchase, 
and  as  to  whether  the  transactions  should 
be  on  margin  or  for  cash.  Even  If  the  finan- 
cial standing  of  Mory  bad  been  discredited  In 
the  conversation  between  Walllck  and  the 
defendants,  proof  of  which  waa  rejected.  It 
afforded  no  reason  for  the  latter  believing 
Mory  was  not  authorized,  to  act  for  the  bank 
In  all  of  the  stock  transactions  subsequent 
to  the  date  the  account  had  been  opened, 
when  It  is  conceded  he  had  the  authority 
to  purchase  and  sell  stocks  for  cash  through 
the  defendants  as  brokers.  His  standing  for 
honesty  and  Integrity  was  vouched  for  by 
the  bank,  by  Its  employing  him  as  Its  cashier. 
His  financial  condition  might  be  'a  reason 
for  the  defendants  refusing  to  deal  with  blm 
on  his  Individual  account,  but  It  was  no 
evidence  of  a  limitation  of  hla  authority 
to  act  for  a  bank  of  which  he  was  cashier, 
and  which  admitted  his  authority  to  deal 
for  It  In  securities.  We  think  the  plaintiff 
must  accept  the  account  as  a  whole,  and 
that  there  Is  no  reason  shown  by  the  evi- 
dence for  excluding  the  transactions  Involv- 
ing the  losses.  As  said  by  the  learned 
judge:  "There  Is  no  equity  In  the  division 
of  what  was  one  account,  as  far  as  the  de- 
fendants were  concerned,  Into  two,  and  thus 
pocket  the  profits  of  one  kind  of  transactions, 
and  cast  upon  the  defendants,  not  the  loss 
of  others,  but  the  failure  to  make  more 
profits  than  It  would  have  made  If  certain 
other  transactions  had  not  taken  place." 
The  decree  is  affirmed. 


(206  Pa.  227) 

DAII^Y  V.  FRET  et  aL 

(Supreme  Court  of  Pennsylvania.    May  18, 

1903.) 

HARRIAOB— BVIDBNCB-CBRTIFICATB. 

1.  Where,  in  a  bill  for  partition,  the  Issne 
is  raised  as  to  the  lawful  marriage  of  plain- 
tiffs parents,  a  certificate  of  marriage  was  ad- 
missible to  identify  the  parties,  in  connection 
with  evidence  that  It  was  produced  from  the 
custody  of  plaintiff's  father,  and  claimed  by 
him  as  his  marriage  certificate,  though  'Oxe 
name  of  plaintiff's  father  was  Sharpe,  and  the 
name  in  the  certificate  was  Shaw. 

2.  In  a  bill  for  partition,  where  the  validity 
of  the  marriage  of  plaintifTs  parents  was  de- 


nied, evidence  held  sufflcient  to  eatabliah  TaHd- 

ity. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Margaret  Dailey,  gn\rdlaii  of 
Amelia  B.  Sharpe,  against  John  E'rey  and 
Julia  Frey.  Decree  for  plalntlfl,  and  de- 
fendants appeal.    Affirmed. 

Ralston,  J.,  found  the  facta  to  be  as  fol- 
lows: 

"The  bill  avers  that  Amelia  Bradley 
Sharpe,  bom  August  25,  1885,  la  the  daugh- 
ter of  Frederick  Sharpe  and  Margaret  Brad- 
ley Sharpe,  who  was  the  daughter  of  Daniel 
Bradley,  who  were  married  on  September  10, 
1884;  that  Margaret  Bradley  Sharpe  died  on 
or  about  September  8,  1885,  intestate,  mar- 
ried, and  leaving  to  survive  her  the  minor, 
Amelia  Bradley  Sharpe.  Daniel  Bradley  died 
on  November  4,  .1892,  Intestate,  leaving  a 
widow,  Ellen  Bradley,  three  children,  Jnlla 
Frey,  Cbarlea  Harry  Bradley,  and  Elizabeth 
Bradley,  and  a  grandchild,  Amelia  Bradley 
8hari)e,  In  whom  hla  real  eatate  vested. 
Cbarlea  Harry  Bradley  died  on  October  21. 
1894,  and  Elizabeth  Bradley  died  on  Feb- 
ruary 21,  1894,  both  Intestate,  unmarried, 
and  without  Issue.  Ellen  Bradley,  the  wid- 
ow, died  on  October  15,  1896.  The  bill  praya 
for  a  partition  of  the  real  estate.  The  an- 
awer  denies  that  Frederick  bharpe  was  mar- 
ried to  Margaret  Bradley,  and  alleges  that 
Margaret  Bradley  was  married  to  Tbomaa 
McClaln  on  May  22,  1883,  and  remained  bis 
lawful  wife  until  her  death. 

"The  sole  question  to  be  det»mined  Is 
whether  Frederick  Sharpe  and  Margaret  Brad- 
ley Sharpe  were  lawfully  married  as  averred 
in  the  bill.  The  complainant's  counsel  pro- 
duced a  marriage  certificate  which  had  been 
given  him  by  Frederick  Sharpe.  Amelia 
Bradley  Sharpe  testified  that  ahe  had  seen 
her  father  hand  It  to  him.  WUllam  Sharpe 
testified  that  Frederick,  his  brother,  had 
shown  him  this  same  certificate  in  1886  after 
the  death  of  Margaret  Bradley  Sharpe.  Mrs. 
Manship,  the  widow  of  the  clergyman  per- 
forming the  ceremony,  testified  that  her  bns- 
band  was  dead;  that  the  cerUflcate  was  in 
hla  handwriting,  aa  was  also  a  record  kept 
by  Mr.  Manship,  which  she  produced.  Tbe 
certificate  showed  that  Frederick  Shaw  and 
Margaret  Josephine  Bradley  were  married  on 
September  10,  1884.  Witnesses  testified  that 
Frederick  Sharpe  and  Margaret  Bradley 
Sharpe  lived  together;  that,  shortly  after  the 
birth  of  Amelia  Bradley  Sharpe,  Margaret 
returned  to  the  house  of  her  father,  Daniel 
Bradley,  where  ahe  died;  that  she  waa  buried 
from  her  father's  house  as  Mrs.  Sharpe,  Fred- 
erick Sharpe  being  present  and  recog^nized 
aa  her  widower.  The  child  remained  In  Dan- 
iel Bradley's  family  until  the  death  of  Dan- 
iel and  Ellen  Bradley,  and  shared  In  the  dis- 
tribution of  Daniel  Bradley's  personal  estate. 
These  facta  are,  In  the  opinion  of  the  court, 
sufflcient   to   establish   the  Identity   of    tlia 
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Frederick  Shaw  mentioned  in  tbe  certlflcate 
with  Frederick  Sbarpe,  and  prove  tbe  mar- 
riage between  Frederick  Sbarpe  and  Mar- 
garet Josephine  Bradley.  The  defense  Is 
tbat,  even  if  snch  a  marriage  was  contracted. 
It  was  Toid,  because  tbe  woman  was  at  that 
time  married  to  another  man.  To  establisb 
this,  it  was  shown  that  on  May  22,  1883, 
Thomas  McCIaln  was  married  to  Maggie 
Bradley.  There  were  several  families  of 
Bradleys  living  in*  tbe  same  neighborhood. 
No  witnesses  conld  idoitify  tbe  Maggie  Brad- 
ley named  in  the  certificate  with  Margaret^ 
Josephine  Bradley,  with  tbe  exception  of 
Julia  and  John  Frey,  the  defendants.  They 
both  testified  that  Margaret  (Mrs.  Frey's  sis- 
ter) bad  told  them  that  she  was  married  to 
Thomas  McCIain;  tbat  they  bad  seen  tbem 
together.  Tbe  court  thinks  tbat  tbe  testi- 
mony is  not  sufBclent  to  establish  the  mar- 
riage of  Margaret  Josephine  Bradley  with 
Thomas  McClaln,  and  thereby  to  annul  the 
marriage  of  Frederick  Sbarpe  with  Margaret 
Josephine  Bradley,  and  declare  Amelia  Brad- 
ley Sbarpe  to  be  a  bastard.  The  court  finds 
tbat  Frederick  Sbarpe  and  Margaret  Jose- 
pblne  Bradley  were  lawfully  married  on  Sep- 
tember 10,  1884;  tbat  Amelia  Bradley  Sharpen 
tbelr  daughter,  Is  a  legitimate  heir  to  her 
grandfather,  Daniel  Bradley,  and  is  entitled 
to  share  in  his  estate.  A  decree  will  be  en- 
tered as  prayed  for  in  tbe  bill." 

Argued  before  MITOHELL,  FEIJIi, 
BBOWN.  MBSTRBZAT,  and  POTTER,  JJ. 

D.  Webster  Donj^erty,  for  appellants. 
Michael  J.  Ryan,  for  appellee. 

PER  CURIAM.  To  a  bill  for  partition  of 
lands  formerly  of  one  Bradley  between  plain- 
tiff's ward,  a  granddaughter  of  Bradley,  and 
defendant,  a  daughter,  tbe  answer  denied 
tbe  legitimacy  of  the  plaintiff.  This  was 
equivalent  to  a  plea  of  non  tenent  inslmul, 
and,  there  being  no  other  facts  in  dispute, 
tbe  Jndge,  apparently  by  agreement,  proceed- 
ed to  determine  tbe  case  on  this  single  Issue. 

The  defendants  denied  plaintiff  s  legitimacy 
on  two  grounds:  First,  that  her  parents  had 
never  been  married;  and,  secondly,  that  at 
tbe  time  of  the  alleged  marriage  the  mother 
was  the  wife  of  another  man.  All  tbe  as- 
signments of  error  go  to  the  admission  and 
weight  of  the  evidence  on  these  two  points. 
Without  discussing  them  In  detail,  it  is  sn£9- 
cient  to  say  first  that  there  was  evidence 
enough  to  support  the  finding  of  a  marriage 
between  plaintiff's  parents.  The  certificate 
of  marriage,  though  not  in  Itself  evidence  of 
that  fact,  was  offered  In  connection  with  tes- 
timony that  it  was  procured  from  tbe  custody 
of  plaintiff's  father,  and  claimed  by  him  as 
the  certificate  of  bis  own  marriage.  It  was 
therefore  within  tbe  principle  of  Hill  v.  Hill's 
Adm'r,  82  Pa.  611,  and  was  admissible  as 
tending  to  show  the  Identity  of  the  parties 
notwithstanding  the  variation  in  tbe  name. 

Tbe    second    question    la    more    difllcult 


Tbere  was  considerable  evidence  of  a  previ- 
ous marriage.  But  opposed  to  it  was  tbe 
evidence  of  tbe  reception  of  tbe  parents  of 
tbe  appellee  by  her  mother's  family  as  mar- 
ried, the  acknowledgment  of  the  husband  and 
the  treatment  of  the  appellee  from  her  birth 
as  a  legitimate  child,  the  entire  absence  of 
any  appearance  or  question  of  tbe  alleged 
first  husband  during  the  whole  life  of  the 
alleged  wife,  the  possibility  of  confusion  as 
to  tbe  two  Bradley  families,  and  finally  tbe 
presumption  in  favor  of  innocence  as  to  the 
alleged  bigamy.  The  Judge,  weighing  all  the 
evidence,  found  the  marriage  of  api>cllee's 
IMirents  to  be  valid,  and  we  bave  not  been 
convinced  tbat  be  was  in  error. 
Judgment  aflSrmed. 


(M6  Pa.  Ma 

In  n  MEOARY'S  ESTATE. 

Appeal  of  BOE. 

(Supreme  Court  of  Pennsylvania.    May  18^ 

1903.) 

Wni.— WHAT    CONSTITUTES— POWHB   TO 
RBVOKB. 

1.  A  paper  duly  executed  in  conformity  with 
the  wilfii  act  was  substantially  as  follows:  "To 
Whom  It  may  Concern :  This  is  to  certify  that, 
in  consideration  of  the  fact"  that  the  step- 
daughter of  testatrix  had  attended  to  b«r  busi- 
ness for  ao  yean  without  charge,  "Now^  there- 
fore, be  it  known  that  I  desire  and  so  affirm 
that  my  stepdanghter  shall  receive"  as  compen- 
sation "two  thousand  dollar»— the  aggregate 
amonnt  of  one  hundred  dollars  per  year  for  the 
period  of  twenty  years  to  date.  I  alto  wish  it 
to  be  understood  that  the  above-mentioned  com- 
pensation shall  not  affect  any  right  that  she 
may  have  as  devised  to  her  in  any  will  or  testa- 
ment of  mine  that  may  be  in  force  at  the  time 
of  my  decease."  The  paper  remained  in  the 
possession  of  tiie  stepdaughter  until  her  step- 
mother's death.  Meld,  that  it  should  have  been 
admitted  to  probate  as  a  will. 

2.  Where  an  instrument  testamentary  In  its 
character  was  delivered  to  the  person  bene- 
ficially interested,  and  no  present  interest  passed, 
it  did  not  destrov  the  testator's  power  of  revoca- 
tion, but  took  effect  only  after  the  death  of  the 
testator,  if  not  revoked. 

Appeal  from  Orphans'  Court,  Cnmberland 
County. 

In  tbe  matter  of  the  estate  of  Sarah  Mega- 
ry.  Appeal  by  Anna  J.  Megary  Bge  from  a 
decree  dismissing  the  appeal  from  tbe  regis- 
ter of  wills.    Reversed. 

Argued  before  MITCHELL,  BEAN,  FELU 
MESTREZAT,  and  POTTER,  JJ. 

F.  E.  Beltzhoover,  E.  M.  Blddle,  Jr.,  and 
BL  M.  Zug,  for  appellant.  Conrad  Hamble- 
ton,  J.  G.  Fletcher,  F.  H.  Hoffer,  W.  J.  Zacb- 
arias,  and  Olllan  &  Gillan.  for  appellees. 

MESTREZAT,  J.  This  is  an  appeal  from 
tbe  decree  of  tbe  court  below  dismissing  an 
appeal  from  tbe  decision  of  tbe  register  of 
wills,  refusing  to  admit  to  probate  tbe  follow- 
ing written  Instrument: 

"To  Whom  It  fiiay  Concern:  This  Is  to  cer- 
tify that  in  consideration  of  the  fact  that  my 
atepdaugbter  Anna  i.  Megary  Ege  has  shar- 
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ed  b«r  borne  Tritb  me  and  attended  to  my 
.  boBinesB,  correspondence  &c.,  for  me  since 
ibe  decease  of  my  bnsband,  William  C.  ^eg&- 
ty,  and  tbat  she  bas  made  no  charge  for  said 
courtesleB  during  said  period  of  time. 

"Now,  therefore,  be  It  known  that  I,  Sarah 
Hegary,  desire  and  so  affirm  that  my  said 
stepdaughter  shall  recelre  as  compensation 
for  said  services  out  of  my  estate  a  sum  of 
money,  or  Its  equivalent  that  shall  aggregate 
two  tbonsand  dollars— the  aggregate  amount 
of  one  hundred  dollars  per  year  for  a  period 
of  twenty  years  to  date. 

"I  also  wish  It  to  be  understood  tbat  the 
abore-mentloned  compensation  shall  not  af- 
fect any  right  tbat  she  may  have  as  devised 
to  her  In  any  will  or  testament  of  mine  tbat 
may  be  In  force  at  the  time  of  my  decease. 

"Witness  my  hand  and  seal  this  twenty- 
tiilrd  day  of  November,  A.  D.  1889. 

"Sarab  Megary.    [Seal.] 

"Witnesses: 
"L.  A.  Brownawell. 
"Mrs.  Mary  Frymler." 

It  Is  shown  by  the  testimony  of  the  two 
subscribing  witnesses  that  the  paper  was  sign- 
ed by  Mrs.  Megary  In  their  presence  when 
She  was  of  sound  mind.  It  Is  conceded  that 
the  Instrument  was  executed  In  conformity 
with  the  wills  act  of  1833,  and  It  Is  not  alleg- 
ed tbat  Mrs.  Megary  at  the  time  lacked  tes- 
tamentary capacity,  or  was  Influenced  In  any 
way  In  signing  the  paper.  The  register  re- 
fused to  admit  the  writing  to  probate  on  the 
ground  that  It  was  not  a  testamentary  dispo- 
sition of  property.  The  correctness  of  this 
interpretation  of  the  paper  by  the  register, 
approved  by  the  court  below,  is  the  single 
question  for  consideration  here. 

At  the  time  she  executed  the  Instrument, 
Mr&  Megary  had  passed  her  eigbty-slxtb 
year.  She  was  a  widow  without  children, 
and  for  a  more  than  a  quarter  of  a  century, 
during  her  widowhood,  had  made  her  home 
with  Mrs.  Bge,  the  only  child  of  her  husband 
by  a  former  marriage.  F^om  the  testimony 
returned  with  the  record  It  is  apparent  that 
the  amount  named  In  the  paper  offered  for 
probate  was  at  least  half  of  her  estate, 
which  consisted  of  railroad  and  other  stocks. 
The  writing  was  signed  at  the  residence  of 
Mrs.  Ege  on  one  occasion  when  Mrs.  Megary 
was  leaving  home-  to  make  a  visit  to  some  of 
her  friends. 

We  have  no  doubt  that  the  paper  In  ques- 
tion is  testamentary  In  character.  Its  lan- 
guage and  the  circumstances  surrounding  Its 
execution  and  preservation  lead  to  the  con- 
clusion tbat  Mrs.  Ege  was  not  to  receive  the 
$2,000  until  after  Mrs.  Megary's  death. 
While  It  recognizes  the  kindness  of  Mrs,  Bge 
In  gratuitously  sharing  her  home  with  Mrs. 
Megary  since  the  death  of  the  latter's  hus- 
band, and  the  desire  to  compensate  Mrs. 
Bge  for  her  services,  yet  there  is  no  ac- 
knowledgment of  an  existing  liability,  nor  a 
inromise  to  pay  any  sum  for  the  courtesies 
extended  to  her  by  her  stepdaughter.    No 


present  interest  in  or  dalm  on  the  |2,000 
passed  to  Mrs.  Bge  by  any  provision  of  the 
Instrument,  and  hence  no  action  could  have 
been  maintained  by  her  against  Mrs.  Megary 
In  the  latter's  lifetime  to  recover  the  money. 
Omitting  from  the  second  paragraph  (ttte 
operative  and  disposing  part  of  the  instru- 
ment) the  words  which  may  be  treated  as 
Surplusage,  that  paragraph  reads  as  follows: 
"I,  Sarab  Megary,  desire  and  so  afOrm  tbat 
my  said  stepdaughter  shall  receive  out  of 
my  estate  a  sum  of  money  or  Its  equivalent 
that  shall  aggregate  two  thousand  dollars." 
Stripped  of  verbiage,  such  is  the  operative 
language  of  the  paper  under  consideration. 
It  expresses  no  Intention  to  assume  a  per- 
sonal liability.  It  is  a  command  to  the  par- 
ties to  whom  It  is  addressed,  who  are  evi- 
dently the  persons  interested  in  the  settle- 
ment and  distribution  of  Mrs.  Megary's  es- 
tate after  her  death,  tbat  the  beneficiary 
named  in  the  Instrument  shall  at  tbat  time 
receive  the  money  out  of  the  estate.  The 
words  "shall  receive"  plainly  SesDota  a  dis- 
position of  the  subject-matter  to  take  effect 
or  become  operative  in  the  future.,  Tliey 
bear  no  other  reasonable  Interpretation.  We 
think  it  Is  clear  from  the  context  that  the 
term  "estate"  refers  to  the  property  that  the 
maker  of  the  paper  should  possess  at  the 
time  of  her  death.  The  entire  language  of 
the  clause  in  question  excludes  the  Idea  of 
an  Intention  to  create  a  present  indebted- 
ness, or  to  assume  any  liability  whatever. 

Aside  from  the  instrument  itself,  the  cir- 
cumstances surrounding  its  execution  and 
preservation  sustain  the  position  that  its 
operation  was  to  be  postponed  until  after 
the  death  of  the  maker.  The  principal  of 
Mrs.  Megary's  estate  was  small,  and  the 
income  derived  from  It  was  Scarcely  suffi- 
cient to  support  her  If  she  lived  In  ttae  most 
economical  manner.  Without  a  clear  inten- 
tion expressed  to  the  contrary,  it  cannot  be 
presumed  that  she  intended  in  the  paper 
In  question  to  dispose  of  her  property  with- 
out any  consideration,  and  thus  deprive  her- 
self of  the  means  of  her  own  support.  Sach, 
however,  is  the  effect  of  the  appellee's  in- 
terpretation of  this  paper,  as  It  was  either 
a  legal  obligation  for  the  payment  of  $2,- 
000,  or  a  testamentary  disposition  of  it. 

It  is  urged  by  the  learned  counsel  for  ap- 
pellee that  the  Instrument  was  given  as  an 
obligation  to  secure  payment  for  services 
rendered,  and  was  delivered  to  Mrs.  Bge. 
who  retained  possession  of  it  until  Mrs. 
Megary's  death,  and  that  therefore  it  was 
irrevocable,  and  hence  not  testamentary.  As 
already  observed,  neither  the  Instrument  it- 
self, nor  the  circumstances  surrounding  its 
execution  and  preservation,  justifies  the  con- 
clusion tbat  it  created  an  obligation  on  the 
part  of  Mrs.  Megary  to  pay  Mrs.  Ege  $2,000. 
And  the  fact  of  its  delivery  to  Mrs.  Ege,  and 
tbat  she  bad  the  possession  of  it,  does  not 
destroy  Its  revocablllty.  "It  has  never  been 
supposed,"  says  Paxson,  J.,  In  Wilson  t.  Van 
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Leer,  108  Pa.  600,  "that  the  dellTery  of  a 
testa  mentai7  paper  to  the  person  beneficial- 
ly Interested,  where  no  present  Interest  pass- 
es, destroyed  the  testator's  power  of  revoca- 
tion. It  Is  still  ambulatory,  to  take  effect 
dnly  after  death  In  case  it  Is  not  revoked.*' 

It  Is  alsoi  contended  that  the*  last  para* 
graph  of  the  paper  shows  that  the  instru- 
ment was  not  testamentary,  but  an  obliga- 
tion for  the  payment  of  the  sum  named  In  It 
We  do  not  think  that  clause  of  the  Instru- 
ment sustains  the  contention.  It  Is  merely 
precautionary,  and  was  Intended  to  disclose 
the  intention  that  Mrii.  Ege  should  receive 
out  of  Mrs.  Megary's  estate,  after  her  death, 
not  only  the  $2,000,  but  any  additional  sum 
that  might  be  given  her  by  "any  will  of  mine 
that  may  be  In  force  at  the  time  of  my  do-, 
cease."  Any  bequest  to  Mrs.  Ege  In  a  sub- 
sequent will  In  force  at  the  testatrix's  death 
was  to  be  regarded  as  cumulative  to  the  one 
given  her  In  this  Instrument. 

As  a  win,  this  paper  is  Irregular  bi  form, 
and  was  most  Inartlfldally  drawn.  These 
facts,  however,  will  not  deprive  It  of  Its 
testamentary  character,  if  it  Is  a  disposition 
of  property  to  take  effect  after  death.  As 
said  by  WUIIams,  J.,  In  Patterson  v.  Bnglteb, 
71  Pa.  4S4:  "No  f(Mnnal  words  are  neces- 
sary In  order  to  make  a  valid  will.  The 
form  of  the  Instrument  is  Immaterial,  If  its 
substance  is  testamentary.  A  gift  or  be- 
quest after  death  Is  of  the  very  essence  of 
a  wUl,  and  determines  a  writing,  whatever 
its  form,  to  be  testamentary.  Whether  a 
writing  is  a  will,  or  not,  does  not  depend 
upon  the  maker's  declaring  it  to  be  a  will  at 
the  time  he  executes  it,  but  upon  its  con- 
tents." The  Instrument  in  question  was 
clearly  a  disposition  of  property  to  take  ef- 
fect after  death,  and  was  therefore  of  a 
testamentary  character.  Hence  the  refusal 
to  admit  it  to  probate  was  error. 

The  decree  of  the  court  below  and  the 
decision  of  the  regist^*  of  wills  are  revers- 
ed, and  it  Is  now  ordered,  adjudged,  and  de- 
creed that  the  register  admit  to  probate, 
when  duly  proven,  the  paper  dated  Novem- 
ber 28,  1899,  and  signed  by  Sarah  Megary; 
the  costs  of  this  appeal  to  be  paid  by  the 
appellees. 


(KM  Pit.  IM) 

SPAtTLDING  V.  BULLOOK. 

(Supreme  Court  of  Penusylrania.    May  18, 
1903.) 

IWBANITT— LIABILITT    OF    COMMITTEB— 
BXPENDITURBS. 

1.  Pending  the  traverse  of  the  return  of  the 
InqulBitioD  m  lunacy,  the  committee  of  the  luna- 
tic sold  personalty  belonging  to  his  estate,  and 
filed  an  account,  which  was  confirmed,  and  the 
balance  shown  by  It  distributed  and  paid  out 
under  report  of  an  auditor  and  the  decree  of 
the  court  BeJd  that,  after  the  finding  of  the 
inquisition  Is  reversed,  the  alleged  lunatic  can- 
not maintain  trespass  against  the  committea  to 
recover  the  value  of  his  personalty. 


Appeal  from  Superior  Court 


Acfkm  by  HAnford  L.  Spaulding  against 
Charles  B.  Bullock.  Prom  a  Judgment  of 
the  superior  court  affirming  a  Judgment  for 
defendant,  plalntlfT  appeals.    Affirmed. 

Argued  before  MITCHELL,  DEAN,  FE5LL, 
BHOWN,  and  POTTER,  JJ. 

J.  T.  McColIom  and  T.  S.  Hlckok,  for  ap- 
pellant J.  W.  Stone  and  Lee  Brooks,  for  ap- 
pellee. 

FELL,  J.  The  committee  of  the  alleged 
lunatic  was  In  lawful  possession  of  his  prop- 
erty, charged  with  the  duty  to  manage  it  and 
to  apply  as  much  of  the  income  thereof  as 
should  be  necessary  to  the  payment  of  debts 
and  the  support  of  the  lunatic;  and  he  was 
empowered,  in  case  the  Income  was  insuffi- 
cient to  apply,  under  the  direction  of  the 
court,  as  much  of  Ihe  principal  of  the  person- 
al estate  as  was  necessary  for  these  pturposea. 
The  power  to  use  the  principal  necessarily 
implied  the  power  to  sell,  and  the  only  irreg- 
ularity was  in  the  failure  of  the  committee 
to  obtain  an  order  of  court  for  that  purpose. 
The  whole  matter  was  in  the  control  of  the 
court,  whose  officer  the  committee  was,  and 
the  subsequent  ratification  of  bis  action  gave 
to  It  the  same  validity  that  the  previous 
authorization  would  have  givenl  We  agree 
with  the  view  expressed  In  the  opinion  of 
the  superior  court  (20  Pa.  Super.  Ct  301), 
that  the  approval  and  confirmation  of  the  ac- 
count of  the  committee  by  the  court  of  com- 
mon pleas  was  an  adjudication  that  was  con- 
clusive on  the  plaintiff. 

The  Judgment  is  affirmed. 


(M  t>a.  126) 

DB  LONG  V.  DBLANET. 

(Supreme  Court  of  Pennsylvania.    May  18, 
1903.) 

FHTSICIAN— ACTION  FOR  NBOLiaBNOB- 

SVIDENCB. 

1.  Where,  In  an  action  against  a  physician 
for  failing  to  use  a  tourniquet  after  an  acci- 
dent, there  was  no  evidence  from,  any  witness 
competen*^  to  express  an  opinion  that  a  toomi- 
quet  should  have  been  used,  or  that  the  tight 
bandage  applied  by  defendant  was  not  rally 
equivalent  it  was  not  error  to  direct  a  nonsuit 

Appeal  firom  Oomrt  of  Common  Pleas,  Ly- 
coming County. 

Action  by  Mary  A.  De  Long  against  Wil- 
liam E.  Delaney.  Judgment  for  defendant 
and  plaintiff  appeals.    Affirmed. 

Argued  before  MITCHELL,  DEAN,  PELL, 
BROWN,  and  POTTER,  J.T. 

W.  M.  Stephens,  for  appellant  Setb  T. 
McCormick,  and  Frank  P.  Cummlngs,  for  ap- 
pellee. 

PER  CURIAM.  Plalutifrs  husband  had 
his  leg  badly  crushed  In  attemptlog  to  board 
a  railroad  train  near  Oammal  station,  and 
defendant  a  physician,  was  called  In  on 
the  emergency  to  treat  him.  Defendant 
rendered  the  first  aids  to  the  wounded  man, 


Digitized  by 


Google 


966 


B6  ATLANTIC  RBPORTBR. 


(Pi. 


washed  and  dressed  the  wonnd,  bandaged 
the  leg,  and  then  relinquished  the  case  to 
the  family  physician,  vho  was  expected,  and 
arrived  by  the  same  train  on  which  defend- 
ant left  The  Injured  man  remained  under 
the  care  of  the  family  physician  for  about 
two  hours,  and  then  was  put  on  a  train  and 
taken  to  the  hospital  at  Wllllamsport,  where 
his  leg  was  found  to  have  bled  profusely, 
and  where  he  died  a  few  hours  later  from 
loss  of  blood.  At  the  trial  the  plaintiff 
l<roved  the  foregoing  facts;  gave  some  evi- 
dence that  a  tourniquet  was  an  Instrument 
in  common  use  among  physicians  for  stop- 
ping the  flow  of  blood,  and  that  it  had  not 
been  used  by  the  defeudant.  Plaintiff  then 
rested  her  case,  and  the  court  entered  a 
nonsuit. 

The  negligence  relied  on  by  appellant  is 
the  failure  to  use  a  tourniquet  But  there 
was  no  evidence  at  all,  from  any  witness 
competent  to  express  an  opinion,  that  a 
tourniquet  should  have  been  used,  or  that 
the  tight  bandage  applied  by  defendant  was 
not  fully  equivalent— in  short  that  there  was 
any  negligence  shown.  The  Jury  could  only 
have  made  an  uninformed  guess.  Negli- 
gence cannot  be  found  in  that  way. 

Judgment  afBrmed. 


(208  Pa.  a4) 

ELLWANGER  et  aL  v.  MOORE  et  aL 

(Supreme  CJoart  of  Pennsylraaia.    May  18, 

1903.) 

FIERI  FACIAS— ATTACHMENT  AGAINST  HEIR. 
1.  Testator,  by  will,  left  his  estate  for  hla 
three  sons  under  a  spendthrift  trust,  and  pro- 
vided that  the  survivor  should  take  the  whole 
estate,  and  that  upon  bis  death  it  should  go  to  a 
charity.  His  executors  were  directed  to  sell  the 
estate.  The  testator  died  within  30  days  from 
the  making  of  his  will,  and  the  charitable  be- 
quest failed  because  thereof.  Held,  that  an  at- 
taching creditor  of  one  of  the  sons,  all  being 
alive,  has  no  right  to  a  fieri  facias  on  his  judg- 
mentt  and  to  sell  the  undetermined  interest  of 
one  of  the  sons  accruing  to  him  by  failure  of 
the  charitable  bequest,  but  must  pursue  his  rem- 
edy in  the  orphans'  court 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Action  by  Qeorge  Eaiwanger  and  William 
C.  Barry,  trading  as  Ellwanger  &  Barry, 
against  A.  H.  Moore,  in  which  the  Fidelity 
Trust  Company  and  others  appeared  as  gar- 
nishees. From  an  order  discharging  the 
rule  to  strike  off  a  writ  of  fieri  facias,  the 
trustees  of  Andrew  M.  Moore  appeal.  Re- 
versed. 

Argued  before  MITCHBIX,  FELL, 
BROWN,  MESTRBZAT,  and  POTTER,  JJ. 

Richard  C.  Dale,  O.  Percy  Bright  and 
Simpson  &  Brown,  for  appellants.  John  M. 
Gardner  and  V.  Gilpin  Robinson,  for  appel- 
lee Albert  H.  Moore.  0.  £1  Morgan  and 
Charles  E.  Morgan,  Jr.,  for  other  appellees. 

MESTREZAT,  J.  Andrew  M.  Moore  died 
January  26,  1898.    By  his  last  will  and  testa- 


ment dated  January  21,  1888,  and  probated 
February  10,  1898,  he  appointed  the  Fidelity 
Trust  Company,  Joseph  F.  Sinnott  and  Wal- 
ton Pennewill  his  executors  and  trustees,  to 
whom  letters  testamentary  were  granted  by 
the  register  of  wills  of  Philadelphia  county. 
After  making  certain  specific  bequests,  the 
testator  directed  that  all  the  residue  of  his 
estate,  real  and  personal,  sliould  be  divided 
Into  three  equal  parts  or  shares,  and  tbe 
one- third  part  thereof  he  bequeathed  to  his 
executors  and  trustees  to  pay  the  net  income 
and  Interest  thereon  to  his  son  Albert  EL 
Moore,  f<Mr  life,  with  clauses  creating  a 
spendthrift  trust  and  after  the  death  of  his 
son  Albert  the  net  Income  of  said  one-third 
of  his  estate  was  to  be  paid  to  his  sons  Hen- 
ry O.  Moore  and  George  M.  Moore,  or  the 
survivor  of  them,  for  life,  In  the  same  man- 
ner AS  the  testator  had  directed  said  Income 
to  be  paid  to  his  son  Albert  during  bis  life. 
At  the  deatb  of  the  survivor  of  his  three 
sons  the  said  one-third  of  his  residuary  es- 
tate was  bequeathed  to  his  executors  and 
trustees,  "with  full  power  and  authority  to 
found  and  maintain  such  charitable  or  edu- 
cational institution  or  Institutions,  In  my 
name,  as  they.  In  their  dlscretlan,  may  dean 
wise,  proper,  and  expedient"  The  remain- 
ing two-thirds  of  his  residuary  estate  he  dis- 
posed of  in  a  similar  manner,  each  of  bis 
other  two  sons  being  the  primary  beneficiary 
of  one-third  thereof.  The  testator  having 
died  within  oae  calendar  month  of  the  execu- 
tion of  the  will,  the  bequest  over  to  charity 
failed,  and  as  to  It  there  was  an  Intestacy. 
I'he  twelfth  paragraph  of  the  will  contained 
the  following  provision:  "I  hereby  author- 
ize, emiwwer,  and  direct  my  said  executors 
and  trustees  herein  named,  and  the  sorvlv- 
ors  or  survivor  of  them,  as  soon  as  and 
whenever  after  my  decease  they  may  deem 
it  convenient  and  proper  to  do  so,  to  sell  and 
dispose  of  any  or  all  of  the  real  and  personal 
property  of  which  I  may  die  seized  and  pos- 
sessed, either  by  public  or  private  sale  or 
sales,  for  the  best  price  or  prices  that  can 
be  gotten  for  the  same."  Ellwanger  &  Bar- 
ry, the  plaintiffs  In  this  action,  obtained  a 
judgment  against  Albert  H.  Moore  In  tlie 
court  of  common  pleas  No.  2  of  Philadelphia 
county,  on  which,  January  27,  1902,  they  Is- 
sued an  attachment  execution,  and  served 
the  executors  and  trustees  Tmder  the  will  of 
Andrew  M.  Moore,  deceased,  as  garnishees. 
Interrogatories  were  filed,  and  In  answers 
thereto,  filed  June  12,  1902,  the  garnishees 
give  the  dates  of  the  will,  of  its  probate,  and 
of  the  death  of  the  testator;  refer  to  the 
eleventh  clause  of  the  wUl  as  defining  the 
interest  which  the  testator's  sons  take  there- 
under; admit  that  the  garnishees  are  the 
trustees  under  the  will  of  the  deceased,  that 
Albert  H.  Moore  is  named  therein,  and  that 
the  three  sons  are  the  heirs  at  law  of  the  de- 
ceased, .and  are  all  living;  and  set  forth  tiiat 
the  amount  of  the  principal  of  the  estate  of 
Andrew  M.   Moore  now   held   by  the  far- 
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nlshees  as  trasteeB  under  the  terms  of  the 
will  exceeds  $1,000,000.  The  plaintiffs  en- 
tered a  rule  "to  show  cause  why  Judgment 
should  not  be  entered  In  favor  of  the  plain- 
tiffs and  against  the  •  •  •  trustees  un- 
der the  will  of  Andrew  M.  Moore,  deceased, 
garnishees,  on  their  answers  to  interroga- 
tories for  the  sum  of  $1,757.64^  with  interest 
from  November  14,  1899,  to  be  levied  of  the 
interest  of  the  defendant  in  the  estate  of 
said  decedent"  This  rule  was  marked  ab- 
solute, and  a  fieri  facias  was  issued,  com- 
manding the  sheriff  "tliat  of  the  defendant's 
undivided  vested  interest  in  remainder  in  the 
estate  of  Andrew  M.  Moore,  deceased,  in  the 
hands,  possession,  or  control  of  the  Fidelity 
Trust  Company,  Joseph  F.  Sinnott,  and  Wal- 
ton Pennewill,  trustees  under  the  will  of  the 
said  Andrew  M.  Moore,  deceased,  garnishees, 
in  your  bailiwick,  yon  cause  to  be  levied  as 
well  the  sum  of  $2,074.37,"  etc.  The  gar- 
nishees then  entered  a  rule  on  the  plaintiffs 
to  show  cause  why  the  flert  facias  should 
not  be  stricken  off.  This  rule  was  dischar- 
ged. The  garnishees  have,  therefore,  taken 
this  appeal,  and  assigned  for  error  the  action 
of  the  court  below  in  making  absolute  the 
rule  against  them  for  Judgment  and  In  dis- 
cbarglng  the  rule  of  the  plaintiffs  to  show 
cause  why  the  flerl  facias  should  not  be 
stricken  off. 

This  attachment  was  issued  pursuant  to 
the  provisions  of  the  act  of  April  18,  1843 
<P.  L.  233;  Pnrd.  Dig.  886,  pi.  61),  supple- 
mented by  the  act  of  April  10,  1849  (P.  L. 
619;  Purd.  Dig.  837,  pi.  52).  The  former  act 
provides  that  any  interest  which  any  person 
may  have  in  the  real  or  personal  estate  of 
any  decedent  by  will  or  otherwise,  which  is 
subject  to  foreign  attachment  by  the  act  of 
July  27,  1842  (P.  L.  436),  shall  be  subject  to 
be'  attached  and  levied  upon  In  satisfaction 
of  any  Judgment  in  the  same  manner  as 
debts  due  are  made  subject  to  execution  by 
the  act  of  June  16,  1836  (P.  L.  755);  "and 
the  same  rights  in  all  respects  which  the 
debtor  may  liave,  and  ho  greater  in  any  re- 
spect whatever,  are  hereby  placed  within  the 
power  of  the  attaching  creditor."  The  act  of 
1849  (P.  li.  020)  authorizes  Qie  Issiibig  of  the 
attachment  "at  any  time  after  the  interest 
which  any  person  or  persons  may  have  in 
the  real  or  personal  estate  of  any  decedent 
shall  have  accrued  by  reason  of  the  death 
of  such  decedent"  It  is  conceded  that  the 
spendthrift  trust  in  favor  of  AIl>ert  H.  Moore, 
created  by  his  father's  will,  is  not  subject  to 
this  attachment  And  we  need  not  concern 
ourselves  in  this  controversy  with  the  ques- 
tion what  if  any,  interest  In  the  residuary 
estate  vested  in  Albert  H.  Moore  at  his  fa- 
ther's death  and  was  subject  to  the  attach- 
ment. The  Judgment  of  the  court  below 
against  the  garnishees  did  not  define  the  in- 
terest or  determine  that*  Albert  H.  Moore 
had  any  Interest  in  the  residuary  estate. 
Whatever  It  was,  the  enjoyment  and  posses- 
sion of  it  were  postponed  until  after  the  death 


of  the  last  survivor  of  the  testator's  three 
sons.  The  right  acquired  to  his  interest, 
therefore,  by  purchase,  attachment  or  other- 
wise, would  be  merely  the  right  to  demand 
and  receive  of  his  father's  executors  liis  dis- 
tributive share  of  the  estate  on  final' settie- 
ment 

The  only  question  we  need  determine  here 
is  the  right  of  the  attaching  creditor  to  is- 
sue a  fieri  facias  on  his  Judgment,  and  sell 
the  undetermined  and  unascertained  inter- 
est of  Albert  H.  Moore  in  the  estate  of  his 
father  which  accrued  to  him  by  reason  of 
the  failure  to  take  effect  of  the  charitable 
bequests  In  the  will.  It  is  eamestiy  contend- 
ed by  the  learned  counsel  of  the  appellees 
that  the  legislation  regulating  the  proceed- 
ings by  attachment  execution  authorizes  the 
issuing  of  a  fieri  facias  and  a  sale  thereon  of 
the  interest  of  Albert  H.  Moore  in  his  father's 
residuary  estate.  But  we  tUnk  this  posi- 
tion Is  untenable.  As  we  have  seen,  the 
testator  directed  his  executors  and  trustees 
to  sell  and  dispose  of  his  real  and  personal 
property,  and  hence  there  can  be  no  doubt 
that  the  will  effected  a  complete  conversion 
of  the  estate.  The  interest,  therefore,  of  Al- 
bert H.  Moore  In  the  residuary  estate,  was 
not  an  Interest  in  any  personal  property  or 
real  estate,  but  an  Interest  In  the  money  In- 
to which  the  testator  had  directed  his  prop- 
erty to  be  converted.  The  Judgment  creditor 
could  not  reach  this  Interest  by  a  common- 
law  fieri  facias,  and  hence  he  was  compelled 
to  resort  to  the  statutory  proceeding  of  an 
attachment  execution.  The  effect  of  an  at- 
tachment Is  to  transfer  to  the  attaching  cred- 
itor the  rights  of  the  defendant  in  the  de- 
cedent's estate.  Lorenz's  Adm'rs  v.  King, 
38  Pa.  93.  "The  attachment  of  this  legacy," 
says  Lowrle,  C.  J.,  In  Strong's  Bx'r  v.  Bass, 
35  Pa.  333,  "does  not  alter  the  quantity  of 
the  rights  and  duties  of  the  parties  in  rela- 
tion to  it;  but  only  transfers  to  the  plain- 
tiffs the  responsibility  which  before  was  due 
to  the  legatee.  No  essential  element  of  the 
relation  between  the  executor  and  the  legatee 
is  affected  by  the  proceeding.  It  merely  sub- 
stitutes the  legatee's  creditor  instead  of  the 
legatee  himself."  Not  only  lias  Judicial  con- 
struction defined  the  rights  of  a  creditor  at- 
taching a  legacy  or  an  Interest  In  a  deced- 
ent's estate,  but  the  statute  of  1843,  under 
which  this  attachment  was  laid,  expressly 
declares  that  "the  same  rights  in  all  respects 
which  the  debtor  may  have,  and  no  greater 
in  any  respect  whatever,  are  hereby  placed 
vrtthln  the  power  of  the  attaching  creditor." 
The  attachment  execution  in  this  case  had 
accomplished  its  purpose  as  declared  by  the 
statute  when  the  Judgment  was  entered 
against  the  garnishees.  The  attaching  cred- 
itor then  stood  in  the  shoes  of  his  debtor,  and 
was  armed  with  the  necessary  authority  to 
demand  and  receive  of  the  ^ecutors  and 
trustees  whatever  Interest  the  debtor  might 
have  as  a  distributee  of  his  father's  estate. 
No  fieri  facias  or  other  writ  of  execution  was 
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required  to  Invest  tbe  plaintiffs  with  the 
rights  of  the  debtor  In  tbe  decedent's  estate. 
Such  a  writ,  therefore,  was  not  necessary  to 
carry  into  effect  the  purpose  of  the  attach- 
ment, and  to  make  It  available  to  the  cred- 
itor. The  position  of  the  appellees  would 
have  force,  and  would  be  correct,  if  the  at- 
taclmient  had  been  laid  against  personal 
property  or  real  estate,  Then  the  fieri  facias 
would  be  necessary  to  reach  and  realize  on 
tbe  debtor's  interest  in  the  property.  An  at- 
tachment execution  is  in  substance,  if  not 
in  finrm,  an  execution  (Wray  v.  Tammany,  13 
Fa.  393),  and  when  it  has  at  any  stage  of  the 
proceedhigs  transferred  the  property  of  tbe 
debtor,  or  his  right  or  interest  therein,  to  bis 
creditor  to  the  extent  of  satisfying  the  debt, 
it  has  accomplished  its  purpose. 

The  Judgment  as  entered  by  the  plaintiffs 
against  the  garnishees  was  not  molded  so  as 
to  show  the  money  or  effects  of  the  defend- 
ant to  the  hands  of  the  trustees,  nor  the  quan- 
tity of  his  interest  In  the  residuary  estate 
of  the  testator.  Neither  did  the  answers  to 
the  interrogatories  disclose  tills  information. 
They  simply  gave  the  amount  of  the  princi- 
pal of  the  estate  that  was  held  by  the  trus- 
tees under  the  will.  In  this  condition  of  the 
record,  the  plaintiffs,  having  by  their  attach- 
ment succeeded  to  the  rights  of  the  defend- 
ant against  Ids  interest  in  decedent's  estate 
U>  the  extent  of  their  claim,  must  enforce 
their  judgment  against  that  interest,  the 
amount  of  which  can  only  be  determined  by 
the  orphans'  court  Maurer  v.  Eerper,  102 
Fa.  444.  That  court  has  the  exclusive  juris- 
diction to  ascertain  the  amount  of  the  estates 
of  decedents,  and  to  order  their  distribution 
among  those  entltied,  creditors  as  well  as 
legatees  and  distributees.  Hammett's  Ap- 
peal, 83  Pa.  392;  Maurer  v.  Kerber,  supra: 
Tecum  v.  Commercial  Nat  Bank,  195  Pa. 
411,  46  Ati.  94.  Hence,  on  the  final  setiJe- 
ment  and  distribution  of  the  estate  of  An- 
drew M.  Hoore  by  the  orphans'  court,  the 
plaintiffs  may  have  determined  the  interest 
of  Albert  H.  Moore,  the  defendant,  therein, 
and  enforce  theh:  rights  to  said  interest  ac- 
quired by  this  attachment  proceeding. 

The  order  discharging  the  rule  to  strike  off 
the  writ  of  fieri  facias  is  reversed,  and  the 
rule  is  now  made  absolute,  and  the  writ  is 
set  aside.  The  Judgment  of  the  court  below 
against  the  garnishees  is  so  far  modified  as 
to  restrain  its  collection  until  the  interest  if 
any,  of  the  defendant  in  the  estate  of  An- 
drew M.  Moote  is  due  and  payable;  and,  as 
thus  modified,  the  Judgment  is  afiSrmed,  the 
costs  of  this  appeal  to  be  paid  by  the  appel- 
lees. 

(2M  Pa.  220) 

MITCHELL  V.  SFAULDING. 

(Supreme  Court  of  Fennsylrania.    May  18^ 

1903.) 

INSANITT—INQOISITION— SETTING    ASIDB— 
SALB  OF  REALTY— NOTICE. 

1.  Where  an  inquisition  in  lunacy  is  shown  hy 
the  record  to  have  been  set  aside,  a  title  there- 


after given  to  real  estate  by  a  Innatic  la  valid, 
though    the    inqnlsitios    is    subseqaently    rein- 

2.  Act  June  13,  1838,  |  18  (P.  L.  695),  gives 
the  court  of  common  pleas  jurisdiction  to  order 
a  sale  of  the  real  estate  of  an  alleeed  lanatic 
after  return  of  an  inquisition  finding  him  insjuie. 
after  notice  of  the  application  for  the  sale  to 
the  next  of  kin  of  the  lanatic  capable  of  ioberit- 
ing,  or  of  some  one  representing  the  next  of 
kin,  if  he  is  a  minor.  HeU,  that  service  on  the 
father  of  the  minor,  who  is  not  a  guardian,  nor 
of  the  blood  of  the  alleged  lunatic,  is  iiunffi- 
cient 

3.  A  notice  to  tbe  next  of  kin  of  the  allied 
Innatic  of  an  application  for  sale  of  the  realty 
of  the  lunatic  of  two  days  only,  where  sacn 
next  of  kin  resides  in  another  states  is  inaofll- 
dent 

4.  In  an  action  against  an  infant  he  can  only 
appear  by  a  guardian,  either  general  or  ad  litem. 

Appeal  from  Superior  Oonrt 

Action  by  Oharlea  W.  Mitchell  against  Al- 
len A.  Spauldlng.  From  a  decree  of  the  su- 
perior court  reversing  a  Judgment  for  de- 
fendant he  appeals.    Affirmed. 

Argued  before  MITCHELL^  DBAN,  FBUU 
BBOWN,  and  FOTTBB,  JJ. 

J.  W.  Stone,  Lee  Brooks,  and  W.  C.  8e- 
cbrist  for  appellant  3.  T.  McOollom  and 
T.  B.  Hlckok,  for  appellee. 


MITCHBLU  J.  Tbe  title  of  appellant 
rests  upon  proceedings  by  which  tbe  proper- 
ty of  a  man,  not  only  living,  but  present, 
and  contesting  tbe  right  to  Interfere  with 
him,  was  taken  away  from  him  without 
even  a  bearing.  Such  a  tiUe  challengea  close 
scrutiny.  It  is  true  that  the  condition  of 
one  non  compos  mentis  demands  for  his  own 
sake  that  the  Judgment  of  others  be  substi- 
tuted for  bis,  and  tbe  law'  must  provide 
even  for  the  case  of  a  prima  facie  appear- 
ance of  lunacy.  This  the  statute  has  done 
with  great  care  and  regard  for  tbe  rights 
involved,  and  every  requirement  intended 
for  their  protection  must  be  strictly  observ- 
ed. Bennett  v.  Hayden,  145  Pa.  586,  23  AtL 
256.  In  the  present  case  they  were  scarcely 
observed  at  all.  The' proceedings  from  their 
Inception  show  most  discreditable  irr^olarl- 
ties.  Tbe  order  of  sale  was  improvidently 
made,  tbe  learned  Judge  admitting  in  his 
opinion  that  the  pendency  of  the  traverse 
was  not  brought  to  his  knowledge,  and  that 
if  it  had  been,  the  sale  would  not  have  been 
authorized.  But  notwithstanding  the  ir- 
regularity, he  felt  himself  compelled  to  bold 
that  tbe  court  had  Jurisdiction  to  make  the 
order,  and  therefore  that  the  purchaser  took 
a  good  titie.  In  this  view  the  superior  court 
did  not  concur,  and  we  have  now  this  appeal 
from  its  decision. 

The  order  of  sale  was  fiitally  defective 
for  want  of  Jurisdiction  of  the  court  to 
make  it  The  inquisition  of  lunacy  at  the 
time  of  the  sale  under  it  was  void  on  its 
face.  It  was  returned  signed  by  only  five 
Jurors  summoned  by  the  sheriff.  It  had  an 
additional  signature,  but  not  that  of  any 
one  known  to  the  proceedlns.    Tbe  atatota 
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requires  ttiat  tiksn  ahall  Im  not  leas  than  ate 
jmors  of  those  dnly  sammoiBed.  Nearly  two 
years  after  the  sale,  tbe  inc|iiisltion  was  set 
aside  by  the  conrt  for  this  patent  Illegality. 
A  feiw  months  later,  however.  It  was  rein- 
stated, and  tbe  retnm  allowed  to  be  amend- 
ed apon  afitdavtts  that  thesnperfluons  name 
was  really  signed  by  a  Juror  dnly  summoned, 
and  acting  as  one  of  the  Inquest,  but  that 
at  the  time  he  was  so  stupid,  or  drunk,  or 
careless  that  he  wrote  the  signature  "B.  J. 
Whitman"  instead  of  his  own  name,  "B.  J. 
Davidson."  The  reason  ia^  not  expressed  In 
this  exact  phrase  In  the  application  to  amend, 
but  this  is  the  plain  Ehiglish  of  It.  The 
facts  are  admitted.  The  right  to  make  such 
an  amendment  upon  the  extraordinary  stoiy 
told,  and  after  that  lapse  of  time,  may  well 
be  questioned.  But  it  Is  not  necessaiy  to  be 
determined  now,  as  It  is  clear  that  it  could 
not  be  done  to  the  prejudice  of  Intervening 
rights,  and  this  becomes  material,  because 
the  plaintiff  bought  during  the  InterraL 
When  plaintiff  bought  from  Spauldlug,  if  he 
went  to  the  record,  he  found  an  inquisition 
of  lunacy,  a  traverse,  and  then  the  inquisi- 
tion itself  set  aside  and  vacated  for  patent 
Illegality,  and  nothing  to  show  that  he  would 
not  get  a  clear  title  from  his  grantor.  When 
the  defendant  bought  at  the  committee's 
sale,  on  the  contrary,  he  was  bound  to  look 
at  ijhe  record  on  which  the  validity  of  his 
title  would  depend,  and,  if  he  did  so,  he 
found  an  Inquisition  clearly  Illegal  on  Its 
face,  that  gave  tbe  court  no  Jurisdiction 
whatever  to  order  the  sale.  But  the  record 
allows  a  further  defect  of  Jurisdiction,  and 
the  one  on  which  the  superior  court  rested 
its  decision.  Act  June  18,  1836^  |  24  (P.  L. 
687),  provides  that  "no  order  for  the  sale  of 
real  estate  shall  be  granted,  unless  it  appear 
that  due  notice  of  the  intended  application 
ijras  given  to  the  wife.  If  any,  and  the  next 
of  kin  of  the  hmatic  capable  of  inheriting 
tbe  estate."  The  giving  of  such  notice  is  a 
Jurisdictional  fact,  which  must  appear  af- 
firmatively on  the  record.  As  was  well  said 
by  the  learned  Judge  of  the  superior  conrt: 
"This  requirement  is  not  merely  directory; 
it  absolutely  prohibits  tlie  making  of  the 
order,  ttnless  the  provisions  of  the  section 
have  been  complied  with.  The  Legislature, 
no  doubt,  recognizing  the  danger  involved  in 
the  exercise  of  the  Jurisdiction  which  they 
conferred,  and  the  helplessness  of  the  person 
whose  property  was  to  be  sold,  made  the 
exercise  of  the  power  absolutely  dependent 
upon  notice  to  the  next  Of  Un,  and,  that 
there  might  be  no  mistake  as  to  who  were 
entitled  to  notice,  defined  the  term  'next 
of  Un'  as  tbe  persons  'capable  of  Inheriting 
the  estate.'  This  requirement  Involves  no 
liaidship.  The  person  whose  property  is  to 
be  sold  is  incapacitated,  and  notice  must  be 
given  to  those  who  would  Inherit  his  estate 
If  he  died  at  that  time.  This  is  a  safeguard 
against  the  abuse  of  power,  without  full  in- 
quiry as  to  the  facts."   In  Bennett  v.  Hayden, 


145  Pa.  68e,  28  AtL  250,  it  was  beld  that 
notice  to  the  wife  of  the  lunatic  was  not 
notice  to  the  minor  Children,  and,  no  other 
notice  appearing  in  the  petition  for  leave  to 
sell,  the  purchaser  took  no  title  as  against 
the  children,  who  brought  ejectment  after 
the  death  of  their  father.  In  the  present 
case,  (he  record  showed  upon  Its  face  that 
a  minor  son  of  Eaia  M.  PhUllps,  a  deceased 
sister  of  the  lunatic,  was  one  of  the  next  of 
kin,  within  the  meaning  of  tbe  statute,  and 
entitled  to  notice.  The  i)etltion  was  pre- 
sented and  the  order  of  sale  made  the  same 
day,  October  2,  1896,  and  the  petitioner  re- 
cites "that  on  the  thirtieth  day  of  Septem- 
ber, 1896,  he  sent  by  reglsteted  letter  notice 
of  this  intended  application  to  be  made  on 
Friday,  October  2,  1896,  to  Amarllla  Grls- 
wold  and  Frank  Phillips,  father  of  an  Infant 
son  of  Ella  Phillips."  A  notice  of  only  two 
days  to  a  party  In  another  state  to  appear 
and  defend  what  is  practically  an  adverse 
suit  is  no  notice  at  all.  Even  under  the 
loosest  construction,  it  could  not  be  held  to 
be  the  "due  notice"  which  the  statilte  re- 
quires. But  insulBcient  as  the  notice  was  in 
point  of  time,  it  was  not  given  to  any  prop- 
er person.  Tbe  party  entitled  to  notice  was 
the  Infant  Notice  to  the  father  was  a  nulli- 
ty, imder  the  direct  ruling  In  Bennett  v. 
Hayden,  supra.  There  is  no  evidence  that 
.he  had  assumed  tbe  itosition  of  next  friend, 
and,  even  if  he  had,  it  would  have  been  In- 
sofilcient.  An  infant  may  sue  by  procbelu 
anti,  because  all  tbe  risk  he  runs  la  that  of 
being  amerced  for  costs  pro  falso  clamors 
sue,  and  costs  the  next  friend  assumes  to 
pay  for  him.  But  as  a  defendant  he  Incurs 
the  risk  of  loss  of  part  of  bis  estate,  and  for 
that  reason  he  can  only  appear  by  some  one 
under  the  obligations  and  responsibility  of  a 
guardian,  general  or  ad  litem.  An  appear- 
ance by  next  friend  is  unantborized.  Swain 
V.  Fidelity  Ins.,  etc.,  Co..  M  Pa.  466;  Troa- 
bat  tc  Baly's  Practice,  |  2170.  The  defects 
in  tbe  inqolsitlon  and  In  tbe  petition  for  sale 
being  thus  apparent  on  tbe  face  of  the  rec- 
ord, and  going  dlractly  to  the  Jurisdiction 
o£  the  court,  the  cases  relied  on  by  appellant 
M  to  collateral  attack  on  fbe  judgment  have 
no  aivllcablllty. 

It  was  argued  by  appellee  that,  pending 
the  traverse,  the  court  had  no  Jurisdiction 
to  sell  the  real  estate,  except  In  case  of  ne- 
cessity, which  should  appear  as  a  fact  In 
tbe  proceedings.  The  language  of  section 
18  of  the  act  of  1886  (P.  li.  686),  d^DUang  the 
Itowers  of  tbe  court  while  the  traverse  is 
pending,  covers  only  the  authority  of  "man- 
agement and'  safekeeping"  of  tbe  estate, 
while  tbe  larger  authority  to  sell  for  mainte- 
nance or  payment  of  debts  is  in  subsequent 
sectlonsk  And  notwithstanding  general  ex- 
pressions In  some  of  the  cases  that  man- 
agement must  include  the  power  of  sale,  no 
case  has  yet  arisen  In  which  tbe  power  to 
sell  while  a  traverse  is  pending  was  involv- 
ed, or  has  been  directly  passed  upon.    Aa  It 
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18  not  necessary  to  do  so  now,  we  express 
no  opinion  on  It 

The  Judgment  of  the  superior  conrt  la  af- 
firmed. 


(106  Pa.  u» 

In  i«  RICHMOND'S  BSTATB. 

<Sapreme  Conrt  of  FennsylTania.    Mar  18, 
1903.) 

WILLS— UENTAL  INCAPAaTT— BVIDENGIB. 

1.  Evidence  in  proceeding  to  contest  •  will 
for  m«ital  incapacity  }ield  insufllcient  to  ectab- 
llsh  such  a  claim. 

2.  The  adverse  opinion  of  an  expert  of  high 
professional  standing  as  to  the  mental  capacity 
of  testator  is  of  no  value  where  such  witness 
has  no  personal  acquaintance  with  the  testator, 
and  the  hypothetical  case  put  to  him  is  based 
on  facts  which  are  disputed. 

Appeal  from  Orphans'  Court,  Lycoming 
Cotmty. 

In  the  matter  of  the  estate  of  W.  D.  Rich- 
mond. From  a  decree  dismissing  an  appeal 
from  the  register  of  wills,  Frank  C.  Rich- 
mond appeals.    Affirmed. 

Argued  before  MITCHEfLL,  DEAN,  FELL, 
BROWN,  and  POTTER,  JJ. 

T.  M.  B.  Hicks,  for  appellant  Seth  T.  Mc- 
Cormlck,  for  appellee. 

PER  CURIAM.  The  testimony  of  the 
physician,  who  had  known  the  testator  for  25 
years,  and  who  attended  him  In  his  last  ill- 
ness op  to  and  including  the  maKing  of  the 
will,  and  that  of  the  attorney,  who  had  also 
been  his  counsel  previously,  and  who  drew 
the  will  in  testator's  presence,  from  instruc- 
tions given  him  In  person  while  the  two  were 
alone  together,  show  convincingly  that  the 
testator  was  in  full  possession  of  his  mental 
faculties,  and  was  exercising  them  under  his 
own  ToUtion.  In  addition  to  this,  the  undis- 
puted evidence  la  that  the  testator  continued 
In  the  transaction  of  his  regular  business  im- 
tll  two  days  before  the  making  of  his  will. 
A  case  80  established  can  only  be  overcome 
by  clear,  definite,  clrcomatantlal,  and  weighty 
evidence  of  facts  not  reconcilable  with  the 
possession  of  testamentary  capacity.  There 
Is  no  such  evidence  In  this  case.  The  testi- 
mony on  the  part  of  contestant' la  mostly  as 
to  trifling  peculiarities  of  action,  such  as  in- 
creasing Irritability,  not  answering  questions 
<a  not  uncommon  habit  of  silent  and  reserved 
men),  and  what  some  of  the  witnesses  thought 
was  a  lade  of  attention  to  what  he  was  do- 
lag.  On6  expert  of  apparently  high  profes- 
sional standing  gave  an  adverse  opinion  as  to 
testamentary  capacity,  but  it  was  rendered 
worthless  by  the  fact  that  he  had  no  personal 
acquaintance  with  the  testator,  and  the  hy- 
pothetical case  pat  to  him  was  based  largely 
on  facts  which  were  disputed.  The  benefi- 
ciary was  not  In  the  house  when  the  will  was 
made,  and  it  was  shown  affirmatively  that  be 
knew  nothing  of  it  or  its  provlsloits.    He  was 
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the  testator's  business  assodatft.  If  not  part- 
ner, and  testator,  who  was  a  bachelor,  -with 
no  relatives  In  the  city,  bad  gone  to  his  lurase 
on  the  suggestion  of  the  doctor.  On  tbe 
whole  case,  no  court  could  have  permitted  a 
verdict  against  the  will  to  stand. 

Decree  affirmed,  at  the  costs  of, tbe  appel- 
lant 

QOSPau  SIS) 

BALDWIN  T.  PENNSYLVANIA  FIRE  INa 

CO. 

(Supreme  Coort'of  Pennsylvania.    May  18, 

1903.) 

INS0RANCB-POLICT— CANCELLATION— ACTION. 
,  1.  A  partnership  consisting  of  two  persona 
owned  a  policy  of  insurance  covering  a  build- 
ing and  tne  merchandise  therein.  Cfn  dissolu- 
tion of  the  partnership  one  partner  took  the 
merchandise  and  the  other  the  real  estate,  nn- 
der  an  agreement  that  the  policy  should  b« 
changed  to  cover  their  several  interests.  Fonr 
days  after  dissolution  the  partner  taking  tbm 
real  estate  died,  of  which  the  surviving  partner 
informed  the  insurance  agent  It  was  a^eed 
that  the  company  should  issne  two  new  pohciea, 
one  to  the  sorviving  partner  on  the  merehandia* 
and  one  to  tbe  deceased  partner  on  the  building; 
to  be  dated  as  of  the  day  of  the  dissolution. 
When  the  attorney  of  the  decedent  received 
the  policy,  he  sent  it  back  to  the  agent,  with 
a  request  that  it  should  be  made  out  to  the 
estate  of  the  deceased,  bnt  the  agent  Insisted 
that  it  was  properly  made  out  On  a  second 
request  to  change  the  name  of  the  insured  tha 
agent  adhered  to  his  first  opinion,  and  asdced 
whether  the  attorney  wished  the  policy  can- 
celed ;  and  he  stated  that  he  did  not  but  would 
call  and  see  him  about  it  The  property  waa 
destroyed  by  fire,  and  the  Insurance  company 
alleged  cancellation  of  the  policy  on  the  build- 
ing, but  in  a  suit  on  the  policy  did  not  show 
cancellation  In  the  manner  prescribed  hy  the 
policy.  SeM,  that  the  contract  as  to  the  new 
policy  was  complete,  and  the  insurance  cma- 
pany  was  liable  for  the  loss. 

2.  Where  an  insurance  policy  was  taken  out 
for  the  insured  or  his  legal  representative,  a 
suit  thereon  can  be  sustained  in  me  name  of  the 
administrator  of  the  decedent  subject  to  the 
jurisdiction  of  the  probate  conrt  to  distribute 
the  proceeda 

Appeal  from  Superior  Court 

Action  by  C.  L.  Baldwin  against  the  Penn- 
sylvania Fire  Insurance  Company.  Jndg* 
ment  for  defendant  was  affirmed  by  tbe  su- 
perior court  and  plaintifC  appeals.    Reversed. 

Argued  before  MITCHELL,  DEAN,  FKLU 
BBOWN,  and  MESTREZAT,  JJ. 

John  McOahren,  for  appellant  Henzy  A. 
Fuller,  for  appellee. 

DEAN,"  J.  In  1897  John  L.  Bulford  and 
H.  M.  Hatfield  conducted  a  mercantile  busi- 
ness in  Dallas,  Luzerne  county,  in  name  of 
H.  M.  Hatfield  &  Ca  They  were  Joint  own- 
ers of  the  building  in  which  tbe  business  was 
conducted.  On  May  5,  1897,  the  defendant 
Issued  to  them  a  policy  of  insurance  against 
loss  by  fire  for  tbe  term  of  three  years,  in 
which  the  building  was  insured  for  $1,000 
and  the  merchandise  therein  for  $2,000.  On 
November  1,  1897,  the  partnership  waa  dla- 
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solved  on  account  of  the  falling  health  of 
Sulford,   who  sold  and  transferred  his  in- 
terest in  the  merchandise  to   Hatfield,   and 
Batfield  sold  and  conveyed  all  his  interest  in 
tbe  building  to  Bulford;    at  the  same  time 
they  agreed  that  the  insurance  policy  should 
be   changed  to  accord  with  their  several  in- 
terests, the  Insurance  on  the  building  to  be 
assigned  to  Bulford  and  on  the  merchandise 
to  Hatfield,  the  latter  to  arrange  the  formal- 
ities vrlth  the  Insurance  company,  and  have 
It  consent  to  and  ratify  the  transfer.    Four 
days  after  the  dissolution  of  the  partnership 
Bulford  died,  and  four  days  after  his  death 
Hatfield  called  upon  the  agents  of  the  insur- 
ance company,  and  informed  them  fully  of 
all  tbat  had  occurred.    He  did  not  have  the 
policy,  because  thieves  had  entered  the  store 
soon  after  the  dissolution  of  the  partnership 
and  bad  taken  it,  but  the  agents  had  an  ab- 
stract or  duplicate  of  it    The  agents  were 
willing  to   carry  out  the  arrangement  be- 
tween Bulford  and  Hatfield  as  to  the  trans- 
fer, and  suggested  that  the  policy  should  be 
treated  as  surrendered,  and  that  the  company 
Issue  two  new  policies,  one  to  Hatfield  on  the 
merchandise  and  one  to  Bulford  on  the  build- 
ing, and  that  the  two  should  be  dated  as  of 
the  day  of  dissolution  of  the  partnership  and 
the  day  on  which  it  was  agreed  their  inter- 
ests should  be  severed.    Hatfield  concurred 
In  this  suggestion,  and  it  was  at  the  same 
time  agreed  that  the  policy  for  the  Bulford 
Interest  should  be  mailed  to  Mr.  Foster,  Bul- 
ford's  attorney.    When  It'oster  received  it,  he 
noticed  that  it  was  made  out  to  Bulford  as 
the  insured.    He  thought  this  was  a  mistake, 
for,  although  Bulford  was  living  at  the  date 
of  it,  he  had  died  before  It  was  delivered. 
He  therefore  sent  It  J>ack  to  the  agents  to 
have  It  made  out  to  the  estate  of  Bulford. 
Tfie  Insurance  agents  persisted  in  their  opin- 
ion that,  the  policy  being -dated  in  the  life- 
time of  Bulford,  it  was  properly  made  out, 
and  remalled  it  to  Foster,  who,  on  receiving 
it,  persisted  in  his  opinion  that  It  should  be 
made  out  to  the  estate  of  Bulford,  and  again 
sent  it  by  messenger  to  the  agents,  with  in- 
structions to  explain  fully  to  them  that  when 
the  policy   was  written   Bulford   was  dead, 
although  alive  when  dated.    The  agents  ad- 
hered to  their  first  opinion,   and  asked  the 
messenger  whether  Foster  wanted  the  policy 
canceled.    He  answered  that  Foster  did  not 
want  it  canceled,  and  tbat  Foster  would  call 
and  see  them  about  it  in  a  few  days.    He 
did  call,  but  failed  to  see  the  agents.    Matters 
remained  in  this  condition,  when,  less  than  a 
year  afterwards,  a  fire  occurred,  which  de- 
stroyed   both    bulldlDg    and    merchandise. 
Foster,  as  attorney  for  the  Bulford  estate, 
notified  the  company  of  the  loss,  and  made 
claim  for  indemnity  on  the  building.    The 
company  denied  liability  on  the  ground  that 
the  policy  had  been  canceled  before  the  fire. 
Tbereupon    the    administrator    of    Bulford 
brought  this  suit    At  the  trial  the  facts  were 
developed  as  we   have   stated   them.    The 


court  of  common  pleas,  being  of  opinion  that 
there  was  no  contract  between  the  parties, 
because  their  minds  had  never  assented  to 
the  same  thing,  nonsuited  the  plaintiff,  who 
appealed  to  the  superior  court.  That  court 
afilrmed  the  Judgment,  holding  that  "a  policy 
of  insurance  is  a  contract,  and,  until  the  ne- 
gotiations of  the  parties  have  brought  them 
to  such  a  stage  where  it  may  fairly  be  said 
they  have  agreed  upon  something,  no  con- 
tract exists";  and  it  held  that  under  the  evi- 
dence both  parties  had  not  agreed,  and  there 
was  no  contract  of  indemnity  to  Bulford  on 
the  building.  On  allowance  of  this  court,  an 
appeal  from  the  judgment  of  the  superior 
court  comes  before  us.  In  substance,  the 
error  assigned  Is  the  decision  of  the  court 
that  no  contract  existed. 

We  think  the  decisions  of  the  commoB 
pleas  and  the  superior  court  as  to  what  in 
this  case,  on  the  evidence,  constituted  the 
contract,  were  wrong.  The  policy  on  the- 
partnership  property  was  Issued  to  the  part- 
nership on  May  6,  1897,  for  a  three-years' 
term,  in  the  sum  of  $3,000,  and  the  full' 
amoimt  of  the  premium  for  the  term  paid. 
Six  months  afterwards,  on  November  1st,  the 
partnership  was  dissolved.  Under  the  terms 
of  the  contract  the  partners  could  surrender 
the  policy  and  claim  the  unearned  premium, 
which,  counting  the  whole  term  as  36  months, 
would  be  Just  five-sixths  of  what  they  had 
paid;  or  they  could,  with  tUe  company's  con- 
sent, accept  Individual  policies  for  the  re- 
ma  hider  of  the  term  tor  their  respective  In- 
terests, and  continue  the  Insurance;  or  the 
company  could  return  the  unearned  premium, 
if  it  so  chose,  and  cancel  the  policy.  This  Is 
the  clause  In  the  policy  on  the  subject  of  can- 
cellation: "This  i)oIlcy  shall  be  canceled  at 
any  time  at  the  request  of  the  Insured;  or 
by  the  company  by  giving  five  days'  notice 
of  such  cancellation.  If  this  policy  shall  be 
canceled  as  hereinbefore  provided,  or  be- 
come void  or  cease,  the  premium  having  been' 
actually  paid,  the  unearned  portion  shall  be 
returned  on  surrender  of  this  policy  or  last 
renewal,  this  company  retaining  the  customa- 
ry short  rate,  except  that  when  this  policy  Is 
canceled  by  this  company  by  g;Iving  notice  it 
shall  retain  only  the  pro  rata  premium." 

At  the  time  of  the  dissolution  It  was  agreed 
between  the  partners  that  the  policy  should 
be  continued  In  force,  but  that,  with  consent 
of  the  company,  their  respective  Interests— 
Bulford's  on  the  building  and  Hatfield's  on 
the  merchandise— should  be  indorsed  upon  It. 
At  the  same  time  Bulford  appointed  Hatfield 
his  agent  to  see  the  company's  agent  and  at- 
tend to  the  matter.  Four  days  afterwards, 
before  Hatfield  had  time  to  attend  to  It,  Bul- 
ford died;  but  Hatfield  two  or  three  days 
afterwards  called  upon  the  agent,  and  fully 
informed  him  of  the  agreement  between  him 
and  Bulford,  and  of  Bulford's  death.  Both 
Insured  and  insurers  desired  a  continuance 
of  the  Indemnity  for  the  remainder  of  the 
term;  but  the  agent  suggested  that  the  best 
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fonn  to  carry  out  the  arrangement  -was  to 
Issue  two  policies,  one  to  Hatfield  for  $2,000 
on  the  merchandise  and  one  to  Bulford  for 
$1,000  on  the  building,  and  date  both  the  day 
of  dissolution  of  the  partnership.  This  was 
assented  to  by  Hatfield,  and  he  left  with  the 
understanding  that  the  policies  were  to  be 
mailed.  Afterwards  the  agent  mailed  Bul- 
f  ord's  policy,  made  out  In  his  name,  to  his  at- 
torney, Foster.  He  never  delivered  Hat- 
field's, bat  the  company  paid  his  loss  Just 
as  if  the  policy  had  been  delivered.  Now, 
this  contract  for  the  extension  of  the  Indem- 
nity was  complete  when  Hatfield  left  the 
agent's  ofSce.  Hatfield,  the  agent  of  Bul- 
ford, appointed  by  Bulford  before  his  death 
to  attend  to  this  very  matter,  had  performed 
fully  his  doty<  The  agent  did  not  want  the 
policy  canceled  or  surrendered.  He  wanted 
to  continue  the  risk;  did  not  want  to  pay 
back  five-sixths  of  the  premium  already  in 
the  company's  hands.  He  goes  further,  and, 
in  accordance!  with  his  own  suggestion,  malls 
the  policy  for  Bulford's  Interest  in  Bulford's 
name  to  his  attorney,  Foster.  But  the  policy 
mailed  to  Foster  was  not  the  contract;  it 
was  only  the  written  evidence  of  .the  contract 
made  between  Hatfield  and  the  agent  of 
Bulford  to  extend  the  indemnity  for  the  bal- 
ance of  the  term.  We  supimse  a  fully  au- 
thorized agent  of  the  Bulford  estate  could 
afterwards  have  formally  canceled  the  con- 
tract made  by  Hatfield,  but  nothing  lees  than 
clear  and  positive  evidence  of  an  intention  to 
do  so  would  have  had  that  effect.  The  com- 
pany gave  no  notice  of  its  Intention  to  can- 
cel, as  required  by  the  conti-act,  nor  did  it 
return  nor  offer  to  return  five-sixths  of  the 
premium— a  preliminary  to  cancellation— as 
the  contract  required.  We  can  take  no  other 
view  of  the  evidence  than  that  the  contract 
of  indemnity  was  complete  when  Hatfield 
and  the  agent  both  agreed  to  It,  and  the 
ajtent,  by  consent  of  Hatfield,  retained  for 
the  company  the  unearned  premium. 

Was  the  contract  afterwards  rescinded  or 
canceled  by  the  company  or  by  consent  of 
Foster,  the  attorney?  The  company  could 
cancel  It  Just  one  way  at  any  time.  That 
was  by  five  days'  notice  to  the  representative 
of  the  estate  of  Its  Intention  to  do  so  and 
return  of  five-sixths  of  the  premium.  It 
gave  no  notice  and  offered  to  return  no  pre- 
Qilum.  As  to  Foster,  the  att(H:ney,  we  doubt 
whether  his  duties  as  attorney  embraced  that 
of  canceling  a  policy  of  insurance  upon  a 
building  of  his  deceased  client  But,  even  If 
he  had  such  authority,  the  evidence  wholly 
failed  to  show  an  Intention  on  his  part  to 
cancel.  He  wanted  some  change  made  in 
the  name  of  the  insured,  but  the  messenger 
distinctly  told  the  Insurance  agent  that  Mr. 
Foster  did  not  want  the  policy  canceled,  but 
would  call  and  see  him  about  it;  and  It  so 
remained  until  after  the  fire.  From  the  evi- 
dence, Foster  wanted  It  his  way  and  the  In- 
surance agent  wanted  It  his— the  way  he  and 
Hatfield  had  fir^t  agreed  upon.    It  would  be 


a  travesty  upon  Justice  to  permit  the  bick- 
erings of  these  two  agents  about  an  Imma- 
terial matter  to  fritter  away  and  destroy  a 
part  of  a  dead  man's  estate. 

The  suit  can  be  sustained  in  the  name  of 
the  administrator.  It  may  be,  on  a  dlstrlbn- 
tion,  the  orphans'  court  will  hold  that  the 
proceeds  of  the  policy  shall  go  to  the  heirs 
to  the  real  estate;  but  the  policy  itself  stipu- 
lates that  wherever  the  word  "insured"  oc- 
curs It  shall  be  held  to  Include  the  legal  rep- 
resentative of  the  insured.  Althonsh  the 
money  represents  a  loss  on  real  estate.  It  Is 
now  turned  into  money,  and  may  be  sued  for 
by  the  administrator.  When  In  his  bands. 
the  orphans*  court  can  properly  make  distri- 
bution. 

The  judgment  of  the  superior  court  Is  re- 
versed; the  judgment  of  the  common  -pieBS 
Is  reversed,  and  a  procedendo  Is  awarded. 
On  a  retrial  it  Is  directed  that  the  law  be  an- 
notmced  as  we  have  indicated,  and  tbe  evi- 
dence, in  so  far  as  It  appertains  to  tbe  Issue, 
be  submitted  to  a  Jury. 

QOB  Fa.  MS) 

BOBB  V.  tJNION  TBAOTION  CO. 

(SapremA  Court  of  Pennsylvania.   May  18. 
1903.) 

mjintT  TO  XMPLOYA-CONTBIBUTORT  KSO- 

LIOENCB. 
1.  Where  a  motorman,  on  reaching  a  street 
crossing  with  his  car,  failed  to  look  for  an 
approaching  car,  and  a  collision  resulted,  he 
was  guilty  of  contributory  negligence,  prevent- 
ing recovery. 

Appeal  from  Goart  of  Oonunon  Pleas,  Phll- 
adelpbla  Oounty. 

Action  by  James  Bobb  against  the  Dnion 
Traction  Company.  Judgement  for  defend- 
ant   Plaintiff  appeals.    Affirmed. 

Argued  before  MITCUBLL,  FBIiL, 
BROWN,  MESTRBZAT,  and  POTTBiB,  JJ. 

Thomas  A.  Fahy,  for  appellant  Thomas 
Learning  and  Russell  Duane,  for  appellee. 

FBLL,  J.  The  plaintiff  was  a  motorman  In 
charge  of  one  of  the  defendant's  cars,  which 
was  running  south  on  Twenty-Second  street 
When  it  reached  the  north  side  of  Market 
street,  which  is  crossed  by  Twenty-Second 
street  at  right  angles,  he  stopped  at  Hie  cross- 
ing to  let  passengers  get  off  and  on.  When 
signaled  to  go  on,  he  looked  both  ways,  and 
saw  a  car  approaching  from  the  east  on 
Market  street,  on  the  north  track,  whldi  Is 
20  feet  from  the  curb.  This  car  was  150 
feet  from  the  place  where  the  tracks  crossed. 
He  then  'started  his  car,  and  proceeded  slow- 
ly at  the  rate  of  a  mile  and  a  half  an  hour 
across  Market  street  without  looking  again. 
A  collision  occurred,  in  which  his  car  was 
struck  about  the  middle  by  the  Market  street 
car.  When  he  started  from  the  crossing,  the 
Market  street  car  was  within  60  feet  of  the 
Twenty-Second  street  tracks,  running  on  a 
down  f  rade  at  the  rate  of  fire  miles  an  hour; 
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and  the  motonuan  bad  lost  control  of  It  If 
tbe  plaintiff  had  looked  again  before  attempt- 
ing to  cross  tbe  track,  be  would  bave  seen 
tbe  Market  street  car  wltbla  20  feet  of  blm, 
and  would  bave  observed  tbe  Ineffectual  at^ 
tempts  of  Its  motorman  to  stop  It  It  was 
bis  duty  to  look  again,  notwithstanding  that 
tbe  rules  of  tbe  company  gave  him  tbe  right 
of  way.  We  have  repeatedly  held  Ibat  the 
duty  of  persons  walking  or  driTlng  at  a  street 
crossing  to  look  for  an  approaching  car  is 
Imperative,  and  that  it  Is  not  performtJ  by 
looking  wben  first  entering  tbe  street  but 
continues  until  tbe  track  Is  reached.  Burke 
▼.  Union  Traction  Oo.,  198  Pa.  497,  48  AtL 
470,  and  cases  there  cited;  Pleper  v.  Union 
Ttactlon  Co.,  202  Pa.  100,  51  Atl.  739.  This 
rule  Is  equally  Imperative  in  tbe  case  of  mo- 
torman, and  tbe  one  first  reaching  a  street 
<T088ing  with  bis  car  may  not  go  on,  and, 
by  casting  tbe  whole  burden  of  care  on  tbe 
otber,  imperii  tbe  property  of  tbe  company 
and  the  lives  of  tbe  passengers  in  bis  car. 
The  court  was  clearly  right  in  entering  a  non- 
suit on  the  ground  stated— tliat  tbe  plaintiff 
was  negligent  in  attempting  to  cross  Market 
■treet  without  looking  again  for  a  car. 
There  are  otber  grounds  on  wliicb  a  nonsuit 
would  be  sustained,  but  we  rest  the  affirm- 
ance of  tbe  Judgment  on  ttils  one.  In  order 
that  there  may  be  plain  and  distinct  notice 
of  tbe  duty  of  motormen  In  this  regard. 
The  Judgment  Is  afiElrmed. 


<206  Pa.  267) 

SUTLIPP  T.  PENNSYLVANIA  E.  OO. 
(Supreme  Court  of  Pennsylvania.    May  18, 
1908.) 

RAILROADS— INJTrRT  TO  PBRSON  OH  TRACK. 
1.  Evidence  in  an  action  for  injarlea  received 
while  on  the  track  of  a  railroad  company  held 
to  sustain  verdict  for  plaintiff. 

Appeal  from  Court  of  Common  Pleas,  Lu- 
aeme  County. 

Action  by  Wells  Sutliff  against  tbe  Penn- 
sylvania Railroad  Company.  Judgment  for 
plaintiff.    Defendant  appeals.    Afilrmed. 

Argued  before  MITCHEUii,  DEAN,  PBLL, 
BROWN,  and  MESTBJEZAT,  33. 

Henry  W.  Palmer,  for  appellant  John  T. 
Lenaban  and  B.  F.  Cooke,  for  appellee. 

PELL^  J.  Tbe  only  error  assigned  is  tbe 
refusal  of  Ibe  court  to  direct  a  verdict  for 
tbe  defendant  on  tbe  ground  of  contributory 
negligence.  Tbe  defendant  owns  a  covered 
wooden  bridge,  800  feet  long,  which  spans  the 
£nsquehanna  river  at  Nanticoke,  and  is  used 
tor  tbe  transportation  of  its  cars  and  by  tbe 
public  on  tbe  payment  of  tolls.  The  eastern 
approach  to  tbe  bridge  Is  an  elevated  trestle 
900  feet  long,  21  feet  wide,  and  20  feet  high, 
on  one  side  of  which  are  the  railroad  tracks, 
and  on  the  otlier  a  passageway  for  wagons. 
Tbe  bridge  is  not  wide  enough  to  allow  its 


nse  by  cars  and  wagons  at  the  same  time, 
and  on  tbe  approach  the  space  between  tbe 
side  of  a  car  and  the  wheels  of  a  wagon  pass- 
ing It  Is  only  three  or  four  feet  Because  of 
the  impossibility  of  cars  and  wagons  pass- 
ing on  tbe  bridge,  and  tbe  great  danger  in 
their  passing  on  tbe  approach,  a  safety  gate 
is  placed  at  the  eastern  end  of  the  approach. 
This  gate  is  lowered  wben  tbe  bridge  is  in 
use  for  tbe  passage  of  trains,  and  raised 
wben  tbe  bridge  is  open  to  the  public.  This 
use  of  the  bridge  -was  understood  by  the 
plaintiff,  who,  having  paid  toll,  and  finding 
the  gate  raised,  drove  on  tbe  approach.  Aft- 
er proceeding  about  700  feet  be  was  stoi^ed 
by  a  line  of  wagons  which  bad  been  baited 
near  the  end  of  the  bridge.  It  appeared  that 
some  of  tbe  cars  of  a  coal  train  that  was  be- 
ing pushed  across  tbe  bridge  in  the  direction 
the  plaintiff  was  going  had  been  derailed  at 
tbe  west  end  of  tbe  bridge.  In  ordo;  to  clear 
the  track,  the  train  bad  been  cut  and  at 
tbe  time  tbe  plaintiff  was  stopped,  a  part  of 
the  train  was  being  drawn  out  of  the  bridge 
by  an  engine  running  with  Its  tender  in 
front  Tbe  plaintiff  testified  tliat  be  got  off 
tbe  wagon,  and  stood  on  tbe  railroad  tracks, 
and  then  for  tbe  first  time  saw  this  train 
as  the  engine  was  coming  out  of  the  bridge; 
that  it  approached  and  passed  him  at  tbe  rate 
of  eight  or  ten  miles  an  hour,  and  that  he 
was  injured  in  the  attempt  to  bold  bis  horses. 
This  is  tbe  testimony  that  tbe  court  bad  to 
consider  In  passing  on  tbe  request  for  In- 
structions. We  see  nothing  in  it  that  would 
warrant  tbe  withdrawal  of  tbe  case  from  the 
Jury.  The  plaintiff  drove  on  tbe  api^oacb 
with  notice,  because  of  tbe  position  of  the 
gate,  that  tbe  bridge  was  open  and  safe  for 
travel.  Tbe  engine  was  then  half  way  across 
the  bridge,  and  U  the  plaintiff  could  have 
seen  It  bis  natbral  assumption  would  have 
been  that  it  was  going  in  tbe  same  direc- 
tion be  was,  and  that  be  could  proceed  In 
safety.  Wben  he  first  saw  that  be  was  in 
danger,  be  bad  neither  time  to  turn  around 
nor  space  in  which  to  do  so,  as  tbe  engine 
was  within  200  feet  of  blm,  and  tbe  ap- 
proach to  the  bridge  was  too  narrow  to  ad- 
mit of  bis  turning  bis  wagon.  Of  course,  tbe 
fact  that  the  gate  was  up  would  not  release 
him  from  tbe  charge  of  contributory  negli- 
gence if  he  went  on  notwithstanding  an  ob- 
vious danger  wbicb  be  saw  or  should  have 
seen.  But  this  view  of  the  case  was  fully 
covered  in  the  charge,  in  which  it  was  said: 
"Although  tbe  pole  or  gate  was  raised,  stUl 
It  was  Mr.  SutUfTs  duty  to  exercise  reason- 
able care  to  see  that  there  was  no  danger 
or  apparent  danger  on  tbe  bridge.  •  •  • 
If  you  believe  be  saw  the  englae  on  the 
'  bridge,  had  reason  to  believe  it  would  re- 
turn, and  found  be  was  in  a  bad  place,  and 
could  with  reasonable  skill  and  effort  extri- 
cate himself  from  tilie  place.  It  was  bis  duty 
to  so  do." 
The  Judgment  is  afiSrmed. 
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(106  Pa.  S64) 
MILLER  T.  WILKESBABRE  GAS  CO. 
(Supreme  Court  of  PennsylTanU.    May  18^ 
1903.) 

QAS— RSFUSAI.  TO  SUPPLY— DBFAQIiT  OF 
FORMER  TENANT. 

1.  Where  a  gas  company  is  eiven  the  right  of 
eminent  domain,  and  chartered  for  the  purpose 
of  anpplying  gas  to  a  city  and  its  inhabitants, 
it  is  bound  to  supply  gas  to  any  citizen,  and 
cannot  refuse  such  supply  to  a  tenant  because 
of  his  refusal  to  pay  a  former  tenant's  gaa 
bill,  though  there  was  a '  resolution  or  by-law 
of  the  company  to  that  effect. 

2.  In  an  action  against  a  gas  company  by  a 
saloon  keeper  to  recover  for  refusal  of  the  gaa 
company  to  furnish  gas,  the  Jury  cannot  include 
in  its  Todict  a  recovery  for  loss  of  profits, 
where  there  Is  no  evidence  of  his  profits  before 
the  gas  was  turned  off  or  his  profits  thereafter, 
or  any  evidence  on  which  to  base  an  inference 
of  lost  of  profits. 

Appeal  from  Court  of  Common  Pleas,  Lu- 
cerne County. 

Action  b7  William  H.  Miller  against  the 
Wilkeebarre  Gas  Company.  Judgment  for 
plaintiff.    Defendant  appeals.    Reversed-. 

Argued  before  MITCHELL,  DEAN,  FEUj, 
BROWN,  and  MBSTREZAT,  JJ, 

Henry  A.  Fuller,  for  appellant  James  L. 
Lenaban  and  William  Goeckel,  for  appellee. 

DEAN,  J.  In  Noveml>er,  1896,  MUler,  tbe 
plaintiff,  became  tenant  of  a  bouse  and  lot 
in  Wlikesbarre,  known  as  "Farr's  Hotel." 
When  be  took  possession,  tbe  former  tenant, 
wben  he  left  tbe  premises,  was  in  arrears  on 
bis  gas  bills  to  the  amount  of  $15.73,  vbich 
bad  been  furnished  by  tbis  defendant  com- 
pany. PlalntifC  himself,  during  his  occupan- 
cy In  tbe  month  of  November,  bad  incurred 
an  additional  bill  of  $9.02.  He  was  willing 
to  pay  and  offered  to  pay  bis  own  bill,  but 
refused  to  pay  tbe  arrears  of  tbe  tenant  who 
preceded  him.  The  defendant  refused  tbe 
offer,  and  notifled  Miller  unless  be  paid  the 
whole  bill  his  meter  would  be  taken  out 
Soon  aftn-,  defendant's  agent  went  to  the 
hotel,  and  again  demanded  payment  of  the 
whole  bill.  The  plaintiff  again  offered  to 
pay  his  own  bUl,  $9.02,  and  tendered  there- 
for a  flO  gold  coin,  but  refused  to  pay  the 
bill  of  the  former  tenant  The  tender  was 
refused.  Defendant  then  took  out  the  meter, 
which  was  Its  property.  For  11  months 
plaintiff  was  without  gas,  and  used  for  Il- 
luminating purposes  oil  lamps.  He  then 
brought  this  suit  against  defendant  for  dam- 
ages. In  bis  statement  be  averred  that:  (1) 
Defendant  was  a  corporation,  chartered  im- 
der  the  general  act  of  April  20,  1854  (P.  L. 
780),  for  tbe  purpose  of  supplying  the  public 
of  the  borough  of  Wlikesbarre  and  such  in- 
jKiduals  residing  therein  as  might  desire 
the  same  with  gas,  and  under  its  charter  for 
many  years  supplied  the  hotel  occupied  by 
plaintiff  with  gas  for  lighting  purposes.  (2) 
lliat  In  the  month  of  December,  1896,  with- 
out any  legal  cause  or  Justification,  the  de- 


1  V  See  Gas,  vol.  U.  Cent  Dig.  |  T. 


fendant  removed  ft^m  tbe  hotel  the  gas 
meter  theretofore  placed  therein,  thereby  de- 
privliig  plaintiff  of  the  use  of  tbe  gaslight 
and  damaging  him  in  the  amount  of  $3,000. 
The  defendant  pleaded  tbe  general  issue,  and 
the  case  came  on  for  trial.  The  defense 
was:  (1)  Defendant  had  a  right  to  remove 
the  meter,  because  its  charter  imposed  no 
obligation  upon  it  to  furnish  gas  to  any  par- 
ticular Individual  to  whom  it  did  not  choose 
to  furnish  it  (2)  It  bad  a  right  to  remove 
tbe  meter  in  default  of  payment  by  the  prior 
tenant  (3)  Plaintiff  had  adduced  no  suffi- 
cient proof  of  any  loss  sustained  by  removal 
of  the  metw.  (4)  Plaintiff,  on  the  evidence, 
la  not  entitled  to  recover  for  loss  of  profits 
in  his  business  as  damages  for  tbe  removal 
of  the  meter.  There  were  other  assignments 
of  error,  altogether  thirteen  In  number,  but 
as  concerns  this  appeal  the  discussion  of 
them  can  be  emtoaced  under  these  four 
heads. 

As  to  tbe  charter  obligations  of  defend- 
ant. Its  duty  to  tbe  public  and  to  members 
of  that  public  is  so  fully  discussed  in  opin- 
ion by  Justice  Rice,  Stem  ▼.  Wllkes-Barre 
Gas  Company,  2  Luz.  Leg.  Reg.  449,  that  It 
would  be  a  mere  repetition  of  his  views  for 
us  to  again  go  over  that  ground.  He  dis- 
cusses In  his  opinion  the  obligations  of  this 
very  charter,  and  demonstrates  clearly  the 
result  of  his  conclusions  thus:  "When,  there- 
fore,  the  respondent  was  Incorporated  for 
tbe  express  purpose  of  supplying  gas  to  tbe 
dty,  and  such  indiriduals  residing  therein  as 
might  desire  tbe  Hsame,  and  for  this  purpose 
was  gtvra  the  right  of  eminent  domain,  we 
conclude  that  the  Legislature  had  a  public 
purpose  in  view  beyond,  but  not  Inconsistent 
with,  the  respondent's  gain  and  profit;  and 
that  from  the  nature  of  the  declared  purpose 
for  which  it  was  created,  taken  together 
with  and  explained  by  the  nature  of  the  ex- 
traordinary privileges  which  were. granted  to 
carry  out  that  purpose,  a  legal  duty  is  im- 
plied; and,  further,  that  a  resident  of  the 
city,  coming  within  the  conditions  of  the 
question  stated  at  the  outset  has  a  right 
such  as  can  be  enforced  by  mandamus." 
Therefore  defendant  not  only  had  the  pow- 
er, under  its  charter,  to  supply  gas  to  the 
public,  but  it  also  took  on  Itself  the  obligation 
to  supply  it  to  the  general  public,  and  also. 
In  tbe  w<»rd8  of  its  charter,  to  supply  It  "to 
such  individuals  residing  therein  [that  Is,  In 
tbe  borough],  and  in  the  Immediate  vicinity, 
as  may  desire  a  supply  of  the  same."  The 
defendant  was  bound  to  supply  the  plaintiff 
with  gas  If  be  desired  the  same.  That  he 
did  desire  it  cannot  be  questioned;  that  de- 
fendant refused  to  supply  it  cannot  be  ques- 
tioned. 

Can  tbe  refusal  be  Justified  on  the  second 
ground  of  defense?  The  prior 'occupant  <rf 
tbe  same  premises  owed  $15.75,  and  defend- 
ant demanded  that  this  amount  be  also  paid, 
or  tbe  meter  should  be  taken  out.  Plaintiff 
absolutely  refused  to  pay  this  amount    Tliat 
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a  munlclpaltty  or  corporation  Airnishlng  wa- 
ter or  gas  may,  by  ordinance  or  by-lawSi 
make  reasonable  rules  and  regulations  to  In- 
sure the  payment  of  bills— among  others,  that 
of  stopping  the  supply  unless  all  arrearages 
are  paid,  -whether  owing  by  the  tenant  In 
possession  or  his  predecessors— has  been  set- 
tled. Glrard  Life  Insurance  Co.  t.  Phila- 
delphia, 88  Fa.  393;  Brumm's  Appeal  (Pa.) 
12  Atl.  865.  But  there  must  be  notice  to  or 
knowledge  of  the  incoming  tenant  of  such 
rule.  In  case  of  a  municipality  the  regula- 
tion must  be  by  ordinance.  Of  this  all  hare 
actual  or  constructive  notice.  In  case  of  a 
quasi  public  corporation,  such  as  this  de- 
fendant, the  regulation  ought  to  be  by  reso- 
lution or  by-law,  or  at  least  by  actual  notice. 
The  incoming  tenant  must  somewhere  be 
able  to  find  out,  before  he  enters  upon  pos- 
session, Lis  liability.  If  by  merely  entering 
Into  possession  he  assumes  payment  of  an- 
other man's  debts,  he  should  have  that 
knowledge,  or  the  means  of  It.  In  the  case 
before  us  there  was  no  evidence  of  such  rule 
on  part  of  this  company.  The  first  notice 
plaintiff  had  that  he  was  held  answerable  for 
the  former  tenant's  bill  was  the  demand  xxp- 
on  hlni  for  It  when  he  offered  to  pay  his  own 
bill.  This  was  not  sufficient  to  charge  him. 
Therefore  we  hold  that  on  the  undisputed 
facts  In  this  case  the  demand  for  the  back 
bills  at  that  late  date  was  illegal. 

The  next  question  raised  by  the  assign- 
ments Is  as  to  the  sufficiency  of  the  proof  of 
damages.  The  period  that  might  be  covered 
by  tbe  evidence  Is  from  December  2S,  1896, 
whsn  the  meter  was  removed,  to  November 
17,  1897,  when  this  ault  was  brought,  about 
11  months.  Tbe  verdict  was  for  |2,500,  or 
about  $7  per  day  damages.  There  was  noth- 
ing in  the  case  calling  for  punitive  damages. 
Plaintiff  could  only  claim  to  be  made  whole. 
What  In  money,  had  he  actually  lost  by  the 
wrongful  act  of  defendant?  He  was  enti- 
tled to  no  purely  speculative  profits.  Plain- 
tiff's evidence  on  this  question  seems  to  us 
somewhat  vague,  nor  is  the  charge  of  the 
conrt  80  clear  as  to  guard  the  jury  from 
gnessing  at  what  ought  to  have  been  made 
reasonably  certain.  Nor  does  the  learned 
Judge  himself  seem  very  sure  of  bis  ground, 
for  in  his  opinion  on  the  motion  for  a  new 
trial  be  says:  "I  was  not  satisfied  at  the 
trial,  nor  am  I  now  satisfied,  that  the  plain- 
tiff's proof  of  the  amoimt  of  damages  sus- 
tained by  him  was  clear  and  satisfactory 
as  from  the  nature  of  the  case  ought  to  have 
been  adduced."  In  the  charge  he  submitted 
tlie  evidence  to  the  Jury,  saying  to  them: 
"If  you  should  decide  that  plaintiff  is  enti- 
tled to  recover  in  this  case,  the  thing  which 
has  bothered  me  most,  as  you  evidently  have 
noticed,  is  the  question  whether  plaintiff  has 
shown  such  clear  specification  of  damage 
sustained  by  him  on  account  of  the  turning 
off  of  his  gas  as,  under  tbe  law,  would  war- 
rant me  in  submitting  the  question  to  you." 
The  court,  it  seems,  might  well  have  been 


in  doubt  as  to  Its  duty  la  tbls  particular. 
The  plaintiff  himself  testified  that  the  great- 
er part  of  his  profits  accrued  from  sales  of 
liquor  at  the  bar.  The  substitution  of 
lamps  for  gas  burners  would  only  change  tbe 
kind  of  light.  The  customer  would  not  nec- 
essarily be  deterred  from  taking  his  drink 
because  be  must  now  swallow  by  the  light 
of  an  oil  lamp,  whereas  he  formerly  took  It 
by  the  light  of  a  gas  Jet  We  understand 
that  he  might  not  be  able  to  fix  with  exact- 
ness his  loss,  bat.  If  he  could  not  adduce 
evidence  that  would  warrant  a  Jury  in  fix- 
ing It  to  a  reasonable  certainty,  that  is  his 
misfortune.  It  Is  no  reason  why  a  Jury 
should  be  permitted  to  guess  at  the  amount 
He  testifies  that  while  he  burned  gas  his 
gross  receipts,  except  on  Saturdays,  were  |20 
to  $22  per  day,  and  on  Saturdays  $65;  that 
by  lamp  light  they  were  about  half  this;  that 
the  profit  was  00  per  cent  From  what  he 
says,  obviously,  tbls  was  a  guess  on  his  part 
for  he  says  he  kept  no  book  whatever;  that 
he  never  put  down  his  receipts  or  expenses; 
that  he  kept  no  bank  account;  that  he  put 
In  ills  pocket  whatever  money  came  In;  did 
not  keep  a  bank  account;  he  could  not  tell 
the  exact  amount  taken  In  any  one  day  of 
the  eleven  months,  or  in  the  month  befbre 
the  meter  was  taken  out  Surely,  this  was 
not  the  best  evidence  he  might  as  a  prudent 
man,  have  had,  for  be  knew  immediately  after 
the  meter  was  taken  out  he  would  claim 
damages  He  could,  then,  with  some  rea- 
sonable certainty  have  proven  the  receipts 
for  the  first  month,  and  his  dally  accounts 
would  have  shown  what  they  were  after- 
wards. Although  he  knew  he  would  claim 
that  defendant  should  pay  to  him  a  large 
amount  of  money,  be  took  no  means  what- 
ever to  preserve  evidence  to  show  the  Jus- 
tice of  his  claim.  He  practically  guesses  at 
his  receipts,  expenses,  and  profits,  and  this 
is  all  the  testimony  there  was  on  the  sub- 
ject Surely  he  bought  his  liquors  from 
wholesalers,  and  paid  for  them.  Their  books 
would  show  what  he  bought  the  month  be- 
fore the  meter  was  removed  and  what  the 
succeeding  U  months.  Deducting  what  be 
had  on  hand  at  tbe  end  of  that  period  would 
show  his  sales.  No  evidence  of  this  kind 
was  offered.  Another  significant  fact  is  that 
he  agreed  to  pay  rent  for  the  premises  at 
the  rate  of  $300  per  year  wuen  the  meter 
was  in.  After  It  was  taken  out  be  rented  the 
next  year  at  the  rate  of  $480.  This  dtes  not 
indicate  a  loss  of  custom.  We  think  there 
was  no  sufficient  evidence  to  warrant  the 
jury  In  assessing  plaintiff's  supposed  loss  of 
profits  as  damages,  and  that  when  the  learn- 
ed Judge  Instructed  the  Jury  that  they  might 
find  for  plaintiff,  on  the  evidence,  all  dam- 
ages which  he  had  proven  'In  a  -clear  and 
satisfactory  way,"  was  error;  for  he  had  not 
proven  in  a  satisfactory  way  any  loss  of 
profits.  His  evidence  on  that  point  was 
wholly  insntUcIent,  and  for  that  reason  the 
Judgment  is  reversed. 
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We  Trtn  not  say  tiiat  be  la  entitled  to  only 
nominal  damagiea.  If  his  exxwnses  for  light- 
ing by  lamps  was  greater,  or  bis  payment  for 
serrices  increased,  his  damages  may  be  more 
than  nominal,  but  they  are  not  more  by  any 
sufficient  evidence  of  loss  of  profits. 

The  tenth  assignment  of  error  is  sustain- 
ed. It  is  as  follows:  "(10)  The  court  is  re- 
quested to  instruct  the  Jury  the  plaintiff  is 
not  entitled  to  recover  for  loss  of  profits  in 
his  business.  Answer;  Refused."  This 
should  have  lieen  aflirmed. 

The  judgment  Is  reversed,  and  a  venire 
facias  de  novo  awarded. 


(20«  Fa.  270) 

BOWMAN  et  al.  v.  KNORR. 

(Supreme  Court  of  Penosylvaola.    May  18^ 
1903.) 

ANTENUPTIAL    AORBSMENT-CON7LICTINO 
PROVISIONS  OF  WILL. 

1.  An  antenuptial  agreement  provided  that  the 
wife  should  be  entitled  to  one-third  of  the  in- 
come of  her  husband's  estate  for  life,  and,  in 
addition  thereto,  as  mnch  of  the  principal  as  in 
her  judgment  was  necessary  for  her  comforta- 
ble support.  The  husband  thereafter  executed 
a  will  by  which  the  enjoyment  of  one-third  of 
the  income  was  reduced  from  life  to  widow- 
hood, with  the  proviso  that  "this  will,  so  far 
as  my  wife  is  concerned,  is  according  to  the 
antenuptial  agreement  hereto  attached."  Seld^ 
.that  the  wife  was  entitled  to  the  custody  of 
the  whole  estate,  or  the  proceeds  of  any  sale 
thereof,  notwithstanding  she  took  ont  letters 
testamentary  under  the  will. 

Appeal  from  Court  of  Common  Pleas,  Co- 
lumbia County. 

Action  by  Bowman  and  others,  to  the  use 
of  Oeorge  W.  Vansiclen,  against  Samuel 
Enorr.'  From  an  order  dismissing  the  excep- 
tions to  the  audit<N:'s  report,  Mary  A.  Knorr 
and  Mildred  Knorr  Smith  appeal. .  Reversed. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  and  MESTRKZAT,  JJ. 

L.  B.  Waller  and  C.  W.  Miller,  tor  appel- 
lant   John  O.  Freesse,  for  appellee. 

FELL,  J.  An  antenuptial  agreement  be- 
tween the  testator  and  the  appellant,  who 
became  his  second  wife,  provided  that,  if  she 
survived  him,  she  should  receive,  in  lieu  of 
doww  and  all  claims  imder  the  intestate 
:Iaws,  one-third  of  the  income  of  his  real 
■and  i)er8onal  estate  for  life,'  "and,  in  addition 
thereto,  so  much  of  tlie  principal  as  in  her 
Judgment  shall  be  necessary  for  her  com- 
fortable maintenance;  but  that  at  het  death 
all  property  not  consumed  'by  her  which  she 
shall  rec^ve  through  this  marriage  shall  go 
to  his  children,  and  not  to  hers,  others  ttian 
snob  as  may .  be  the  issue  of  the  marriage 
bertin  contemplated."  Six  years  after  the 
Carriage,  the  testator  executed  a  will,  which 
gave  her  one-third  of  the  income  of  all  of 
his  estate  as  long  as  she  remained  a  widow, 
with  remainder  to  his  children.  Of  this  will 
■he  was  made  executrix,  with  iwwer  to  s^I 
the  real  estate.  If  she  should  deem  tt  advis- 


able to  do  so,  during  the  minority  of  his 
children,  and  to  apply  the  Income  and  prin- 
cipal to  the  maintenance  of  herself  and  tbem. 
The  will  provided  that  she  sbonld  not  be  re- 
quired to  file  an  Inventory,  and  ended  with 
this  clanse:  "This  will,  so  far  aa  my  wife 
Is  concerned,  '  is'  according  to  antennptial 
agreement  dated  October  6,  1876,  hereto  at- 
tached." Letters  testamentary  were  grant- 
ed to  her,  and  she  managed  the  estate  for  11 
years,  when  the  real  estate  was  sold  by  the 
sheriff  under  proceedings  on  a  mortgage  giv- 
en by  the  decedent.  The  auditor  appointed 
to  make  distribution  of  the  fund  arising  from 
the  sale  reported  that  one-third  of  the  fond 
should  he  paid  to  the  widow  upon  her  enter- 
ing security,  or.  In  default  thereof,  should  be 
invested,  and  the  Income  thereof  paid  to  her. 
One-third  was  awarded  to  one  of  the  two 
children  of  the  testator,  and  the  remaining 
third  was  awarded  to  a  Judgment  creditor  of 
the  other  child.  This  report  was  confirmed 
by  the  court 

The  distribution  made  entirely  Ignores  the 
antenuptial  agreement  This  agreement  was 
valid,  and  It  has  not  been  set  aside  nor  ab- 
K^ated  by  the  will.  Without  the  assent  of 
the  appellant,  It  could  not  be  set  aside,  and 
there  is  no  ground  for  the  inference  either 
of  an  Intention  on  the  part  of  the  testator  to 
set  it  aside,  or  of  her  assent  that  this  sbonld 
be  done.  The  will  gives  her  exactly  the 
same  interest,  as  to  the  amount  of  the  estate 
she  takes,  as  the  agreement  does,  and  -vritb 
power  to  sell  and  to  use  the  principal  for 
maintenance.  The  only  change  Is  in  the 
period  of  enjoyment  from  life  to  widowhood. 
Why  this  was  made,  or  whether  It  was 
merely  an  oversight  we  need  not  consider, 
in  view  of  the  express  declaration  of  the  tes- 
tatCMT  that,  as  far  as  liis  wife  was  concerned, 
these  Instruments  were  in  accordance  with 
each  other. 

The  decree  of  the  court  Is  reversed,  and  it 
is  directed  that  the  fnnd  be  awarded  the 
widow  in  accordance  with  the  provisions  of 
the  antenuptial  agreement 


(IOePa.»D 
BOWMAN  et  al.  r.  KNORR. 

(Supreme  Court  of  Pennsylvania.    May  18^ 

1903.) 

JXTDOUKNT— LIBN. 

1.  A  Judgment  obtained  in  an  action  agalnat 
an  executrix,  commeoced  more  than  tive  yean 
after  the  death  of  decedent,  was  not  a  lien  on 
the  real  estate  of  the  decedent  so  as  to  entitle 
the  assignee  of  the  judgment  to  participate  in 
the  proceeds  ol  the  sale  of  the  land  on  fore- 
closure. 

Appeal  from  Coort  of  Common  Pleas,  Oi>- 
lumbla  County. 

Action  by  Bowman  and  others,  to  the  use 
of  George  W.  Vansiclen,  against  Samuel 
Knorr.  From  an  order  dismissing  excep- 
tions to  the  auditor's  report;  U.  B.  Brow 
appeals:    Aifinned. 
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Samuel  Knorr  died  on  March  2,  1889,  seis- 
ed of  certain  land.  Lloyd  S.  Wlntersteen 
saed  Mary  L.  Knorr,  executrix  of  Samuel 
Enorr,  deceased,  In  1894,  and  secnred  a  Judg- 
ment for  120,167.68,  which  by  renewals 
amounted  to  126,372.73.  The  land  was  sold 
In  foreclosure  on  a  mortgage  executed  by  the 
decedent  In  his  lifetime.  The  auditor  decided 
that  the  Wlntersteen  Judgment  was  not  a 
Uen,  and  was  not  entitled  to  participate  In 
the  fund. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BBOWN,  and  MESTREZAT,  JJ. 

John  G,  Freeze,  for  appellant  0.  W.  Mil- 
ler and  L.  E.  Waller,  for  appellees. 

FELL,  J.  The  appellant  is  the  assignee 
of  a  Judgment  obtained  on  an  action  against 
an  executrix  which  was  commenced  more 
than  five  years  after  the  death  of  the  dece- 
dent As  the  debt  was  not  a  Uen  on  the' real 
estate  from  the  sale  of  which  the  fund  arose, 
the  auditor  was  right  in  disallowing  the 
dalm. 

The  decree  confirming  the  auditor's  report 
on  this  subject  is  affirmed. 


(206  Pa.  277) 

OOMMONWBALTH  T.  LENOUSKT. 

(Supreme  Court  of  PennaylTania.    Kay  18^ 

1903.) 

cbiminaij  law— evidbncb-harmlbss 

ERROR. 

1.  Error  in  the  admission  of  evidence  on  a 
trial  for  murder  is  harmless,  where  the  onlr 
statement  contained  in  the  testimony  which 
could  affect  defendant  .injuriously  was  abun- 
dantly established  by  other  testimony,  and  was 
Tirtnally  admitted  by  the  defendant. 

2.  TMtimony  of  an  absent  witness,  given  at 
a  preliminary  hearing  before  a  jastice,  is  inad- 
missible on  the  trial  of  an  indictment  for  mar- 
der,  where  the  prisoner  was  not  represented  by 
counsel  at  the  preliminary  hearing,  and  was 
not  notified  of  hia  right  to  cross-examine. 

Appeal  from  Court  of  Oyer  and  Terminer, 
Luseme  County. 

Peter  LenouSky  waA  convicted  of  mnrd^ 
in  the  flrat  degree,  and  appeals.    Affirmed. 

Indictment  for  murder.  It  appeared  that 
Anthopy  Senlk,  a  miner,  was  murdered  in 
the  Exeter  mines.  Peter  Lenousky  and  Vic- 
tor Zorambo  were  arrested  for  the  killing, 
and  each  charged  the  other  with  the  mur- 
der. The  testimony  tended  to  show  that 
they  combined  to  do  the  icllUng  for  the  pur- 
pose <rf  robbery.  The  court  admitted  In  evi- 
dence the  stenographic  testimony  of  Barney 
PoIikitlB,  given  at  a  i»rellminary  hearing. 
The  court  charged  In  part  as  follows:  "Gen- 
tlemen: Whether  Anthony  Senik  was  mur- 
dered Is  a  fact  for  your  determination. 
There  seems  to  be  no  question,  however, 
that  such  Is  the  fact  He  was  found  with 
bis  Bkuli  crushed,  and  near  him  the  bloody 
ax  wlilch  In  all  likelihood  was  the  'weapon 
used  to  commit  the  crime.    There  was  noth- 
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liig  about  the  chamber  to  Indicate  death  by 
accident  To  those  of  us  who  live  in  the 
anthracite  coal  fields,  and  who  know  the 
diingers  to  life  and  limb  which  the  anthra- 
cite miner  is  bound  to  face  In  the  ordinary 
pursuit  of  his  calling,  there  is  an  added  hor- 
ror in  the  thought  that  it  can  be  possible 
that  out  of  the  darkness  of  the  mine  may 
come  to  him  sudden  death  at  the  hands  of 
the  robber  and  the  murderer." 

Argued  before  JflTCHELL,  DEAN,  FELL, 
BROWN,  and  POTTER,  JJ. 

P.  h.  Drum  and  G.  B.  Lenalian,  for  ap- 
pellant   B.  B.  Jones,  for  appellee. 

FELL,  3.  At  a  preliminary  hearing  be- 
fore a  magistrate,  at  which  the  prisoner  was 
present  a  witness  was  called  by  the  district 
attorney,  and  testified  on  behalf  of  the  com- 
monwealth in  the  language  spoken  and  im- 
derstood  by  the  prisoner.  Three  weeks  be- 
fore the  trial  in  the  oyer  and  terminer,  this 
witness  left  the  place  where  he  had  resided 
for  several  years,  and  a  diligent  search  made 
by  the  courlfs  officers  failed  to  disclose  where 
be  had  gone.  At  the  trial,  imder  objection 
made  by  the  prisoner's  counsel,  the  steno- 
graphic notes  of  the  testimony  of  this  wit- 
ness, duly  verified  by  the  Interpreter  and  the 
stenographer,  were  read  to  the  Jury.  The 
admission  of  this  testimony  is  the  subject  of 
the  first  assignment  of  error,  and  gives  rise 
to  a  question  of  grave  importance  in  the  ad- 
ministration of  the  crlmidil  law.  Its  ad- 
mission is  not  sanctioned  by  section  8,  Act 
May  23,  1887  (P.  L.  158),  because  It  was  not 
taken  In  a  court  of  record;  and,  if  It  was 
admissible.  It  is  for  reasons  IrrespectlTe  of 
that  act  Testimony  of  this  kind  has  been 
admitted  In  cases  where  the  right  of  cross- 
examination  had  been  exercised  or  had  been 
waived.  In  Brown  v.  Commonwealth,  73 
Pa.  821,  13  Am.  Rep.  740,  the  notes  of  the 
testimony  of  a  deceased  witness  tat  the  com- 
monwealth, taken  at  a  hearing  before  a  Jus- 
tice of  the  peace,  were  read  to  the  Jury.  It 
does  not  appear  In  the  report  of  the  case 
that  the  witness  was  cross-examined,  but,  In 
referring  to  this  case.  It  Is  said  in  the  opin- 
ion in  McLain  v.  CommonweaKb,  M  Pa.  86, 
that  the  prisoner  was  represented  by  coun- 
sel, and  "full  opportunity  was  thus  given 
for  cross-examination  of  the  witness."  In 
Commonwealth  v.  Keck,  148  Pa.  638,  24  Atl. 
161,  on  a  trial  for  murder,  the  admission  of 
proof  of  testimony .  of  a  deceased  witness, 
taken  before  a  committing  magistrate  at  a 
preliminary  hearing,  was  sustained,  on  the 
ground  that  the  testimony  was  taken  In  the 
presence  of  the  ^Isoner  and  his  counsel, 
and  the  witness  was  cross-examined.  These 
cases  go  to  the  extent  only  of  approving  the 
admission  of  the  testimony  where  the  right 
of  cross-examination  has  lieen  exercised,  or 
where  It  has  been  waived,  with  knowledge 
on  the  part  of  the  prlaoner,  presumed  from 
the  presence  of  his  counsel,  that  he  had  tlie 
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right  In  this  case  the  prlwMier  was  not 
represented  by  counsel,  and  was  not  Inform- 
ed of  hts  right  to  cross-examine.  The  only 
testimony  on  this  point  Is  that  of  the  magis- 
trate, who  when  he  was  asked  what  oppor- 
tunity, it  any,  the  defendant  had  to  cross- 
examine  the  witness,  answered:  "He  had 
an  opportunity,  If  he  wanted  to;  be  was 
there;  he  listened  to  the  whole  thing;  he 
understood  It"  But  this  opportunity  amount- 
ed to  nothing.  The  prisoner  was  a  foreign- 
er, acquainted  with  the  language  of  the 
witness,  bat  not  wittt  that  In  which  the  pro- 
ceedings were  conducted,  and  ignorant  of 
their  nature  and  of  bis  rights  under  them. 
There  could  be  no  waiver  without  knowl- 
edge, and  the  circumstances  all  Indicate  that 
the  prisoner  did  not  know  of  his  right  In 
admitting  the  testimony,  the  court  went  a 
step  in  advance  of  the  role  established  by 
our  cases.  This  we  are  unwilling  to  sanc- 
tion. The  admission  of  this  testimony  does 
not,  however,  call  for  a  reversal  of  the  Judg- 
ment The  only  statement  contained  in  it 
tliat  could  by  any  possibility  affect  the  pris- 
oner injuriously  was.  that  his  pipe  was  found 
in  the  mine  near  the  face  of  the  chamber  in 
which  the  murder  was  committed.  That  a 
pipe  that  once  belonged  to  the  prisoner  was 
found  at  this  place  was  abundantly  estab- 
lished at  the  trial  by  other  testimony  that 
was  entirely  nncontradicted,  and  the  pris- 
oner himself  admitted  on  the  witness  stand 
that  the  pipe  was  his,  but  claimed  to  have 
loaned  it  to  Zorambo,  who,  he  alleged,  was 
in  the  chamber.  When  this  testimony  was 
offered,  no  objection  was  made  to  it  on  the 
ground  that  any  part  was  incompetent,  or 
elicited  by  leading  questions.  A  motion  was 
afterwards  made  to  strike  it  out  for  these 
reasons.  The  court  then  allowed  the  coun- 
sel for  the  prisoner  an  opportunity  to  ex- 
amine the  testimony,  and  to  make  spedflc 
objections  to  any  part  of  it  This  was  not 
done,  and  the  motion  was  not  pressed. 

The  second  assignment  of  error  does  not 
require  notice.  The  case  was  carefully  and 
ably  tried,  and  the  record  discloses  no  error, 
except  in  the  admission  of  the  testimony  re- 
ferred to. 

The  Judgment  is  affirmed,  and  it  is  direct- 
ed that  the  record  be  remitted  to  the  court 
of  oyer  and  terminer  of  ^iVizeme  county  for 
the  purpose  of  uecution. 

(206  P».  tit) 

WRIGHT  T.  EUREKA  TEMPERED  COP- 
PER CO. 
(Supreme  Court  of  Pennsylvania.    May  18, 
1903.) 

PARTIKS—AMnNDMENT— ERROR  IN  NAME. 

1.  Where  an  amendment  is  asked  to  bring  in 
a  new  party  after  the  ronning  of  limitations,  it 
will  be  denied. 

2.  A  corporation  known  as  the  copper  "com- 
pany" had  failed,  and  its  property  was  sold 
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by  the  sheriff.  A  new  corporation,  known  aa 
the  copper  "works,"  sncceeded  to  the  property 
and  the  basiness  of  the  copper  company.  Plain- 
tiff was  Injured  while  in  the  employ  of  the 
copper  works.  In  an  action  therefor,  the  de- 
fendant was  named  in  the  writ  as  the  copper 
"company."  and  the  writ  was  served  on  the 
manager  of  the  copper  "works,"  but  the  sheriff. 
following  the  words  of  the  writ  retnmed  it 
as  served  on  the  manager  of  the  copper  "com- 
pany." The  error  was  discovered  after  limita- 
tions had  barred  a  new  action.  HeW,  that 
plaintiff  should  have  be«i  allowed  to  amend 
the  record  by  striking  out  the  word  "com- 
pany," and  inserting  the  word  "works." 

Appeal  from  Court  of  Common  Pleas,  Erie 
County;   Walling,  Judge. 

Action  by  Charles  S.  Wright  against  the 
Eureka  Tempered  Copper  Company.  From 
an  order  discharging  rule  to  amend  leooid, 
plaintlft  appeals.    Reversed. 

Argued  before  MITCHELL,  DEAN.  FELL. 
MBSTREZAT,  and  POTTEDR,  JJ. 

George  H.  Hlggins,  for  appellant  George 
A.  Allen  and  Hinckley  &  Rice,  for  appel- 
lees. 

FELL,  J.  The  Eureka  Tempered  Obpper 
Company  Is  a  corporation  that  was  engaged 
for  a  number  of  years  in  business  in  jSortb 
East  Erie  county.  Its  property  Was  sold  by 
the  sheriff  in  1896,  and  since  then  It  has  not 
done  any  business,  but  still  exists  as  a  cor- 
poration. In  December,  1886,  the  Eureka 
Tempered  Copper  Works  was  chartered,  and 
this  corporation  succeeded  to  the  business  of 
the  copper  company.  In  1899,  the  plaintiff, 
while  in  the  employ  of  the  copper  works, 
was  injured,  and  in  1901,  three  days  before 
his  right  of  action  was  barred  by  the  stat- 
ute of  limitations,  he  brought  this  snlt  to  re- 
cover damages.  Through  a  mistake  of  coun- 
sel, the  defendant  named-  in  the  writ  was 
the  copper  "company"  Instead  of  the  copper 
"works."  The  service  of  the  writ  was  made 
on  the  manager  of  the  latter  corporation,  but 
the  sheriff,  following  the  words  of  the  vnrit 
returned  it  as  served  on  the  manager  of  the 
copper  company.  The  error  in  the  name 
was  not  discovered  by  the  plaintiff  until  a 
few  days  after  the  statute  of  limitations  had 
barred  a  new  action.  The  plaintiff  then 
obtained  a  rule  to  show  cause  why  the  rec- 
ord should  not  be  amended  by  striking  out 
the  word  "company"  and  inserting  the  word 
"works,"  and  on  the  same  day  the  sheriff 
petitioned  for  leave  to  amend  his  return,  so 
as  to  show  service  on  the  manager  of  the 
copper  works.  This  appeal  is  from  the  or- 
der of  the  court  discharging  the  rule  to 
amend,  and  dismissing  the  sheriflTs  petition. 

Statutes  of  amendment  are  liberally  con- 
strued' to  give  effect  to  their  clearly  defined 
Intent  to  prevent  a  defeat  of  Justice  through 
a  mere  mistake  as  to  parties  or  the  form  of 
action.  Amendments,  however,  will  not  be 
allowed  to  the  prejudice  of  the  other  party, 
where  the  statute  of  limitations  has  run,  by 
introducing  a  new  cause  of  action,  or  bring- 
ing in  a  new  party,  or  changing  the  capacity 
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In  which  he  Is  sued.  Trego  v.  Lewis,  58  Pa. 
463;  Commonwealth  ex  rel.  ▼.  Dillon,  *81 
Pa.  41;  Grler  v.  Northern  Assurance  C!o., 
183  Pa.  334,  39  Atl.  10;  Peterson  v.  Dela- 
ware Klver  Ferry  Co.,  190  Pa.  3&i,  42  AU. 
955;  Carman  v.  Glass,  197  Pa.  101,  46  Atl. 
923.  A  party  whose  name  It  Is  asked  to 
amend  must  be  in  court  If  the  effect  of  the 
amoidment  will  be  to  correct  the  name  un- 
der which  the  right  party  was  sued.  It  should 
be  allowed;  If  Its  effect  will  be  to  bring  a 
new  party  on  the  record.  It  should  be  refused 
after  the  running  of  the  statute  of  limita- 
tions. In  this  case  there  is  no  dispute  as  to 
what  was  intended  and  what  was  actually 
done  in  bringing  the  suit  The  plaintiff  had 
never  worked  for  the  copper  company.  His 
counsel  knew  of  the  existence  aqd  the  his- 
tory of  both  companies,  that  one  had  gone 
'  out  of  business,  and  had  been  succeeded  by 
the  other.  He  .intended  to  draw  a  prsecipe 
for  a  writ  against  the  copper  works,  and,  by 
mistake,  wrote  the  word  "company,"  Instead 
of  "works."  He  served  the  right  party— 
the  manager  of  the  copper  works— and  thus 
brought  that  company  Into  court,  but  under 
a  wrong  name.  The  mistake  In  bringing  the 
suit  was  in  the  name  of  the  party  actually 
summoned,  and  not  In  suing  the  wrong  party, 
and  the  amendment  should  have  been  al- 
lowed. 

The  judgment  la  reversed,  with  a  proce- 
dendo. 


(206  Pa.  MB) 

WHEELER  et  al.  t.  KNTJPP  et  al. 

(Supreme  Conrt  of  PennsylTania.    May  18, 

1903.) 

TAX  SAiiB— purchase:  bt  agent— patubnt 

OF  TAX. 

1.  Where  taxes  on  unseated  land  bad  been 
regnlarly  assessed,  and  an  agent  of  the  owner 
bought  in  the  land  at  a  tax  sale,  and  before 
maturity  of  the  deed  paid  the  taxes,  and  they 
were  accepted  by  the  treasurer,  the  agent's 
tax  title  thereon  caimot  be  sustained. 

Appeal  from  Conrt  of  Common  Pleas,  War- 
ren County. 

Action  by  N.  P.  Wheeler  and  John  Dusen- 
bury  against  W.  J.  Knupp  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Reversed. 

Argued  before  DKAN,  FELL,  BROWN, 
MESTREZAT,  and  POTTER,  JJ. 

J.  H.  Osmer,  N.  F.  Osmer,  and  W.  J. 
Knupp,  for  appellants.  D.  I.  Ball,  W.  D. 
Brown,  and  W.  E  Rice,  for  appellees. 

PER  CURIAM.  This  was  an  ejectment  in 
the  court  below  for  the  undivided  half  of 
about  100  acres  of  land  In  Watson  township, 
Warren  county.  The  case  was  here  before, 
and  Is  reported  In  Knupp  v.  Syms,  200  Pa.  489, 
50  Atl.  210.  We  held  In  that  case,  reversing 
the  judgment,  that  the  evidence  that  the  tax, 
on  default  of  payment  of  which  the  land  had 
been  sold  at  treasurer's  sale,  had  been  In 
fact  paid  before  the  maturity  of  the  treas- 


urer's deed,  and  that  this  was  equivalent  to 
a  redemption;  consequently,  Hodges  took 
nothing  by  the  alleged  treasurer's  deed  pur- 
porting to  be  on  a  sale  for  taxes  of  1848.  A 
motion  for  a  reargument  of  that  case  was 
made.  It  in  substance  advanced  all  the  ad- 
ditional reasons  put  forth  now  for  a  change 
In  the  judgment  Upon  full  and  careful  con- 
sideration, we  overruled  the  motion,  and  re- 
fused to  disturb  the  judgment  for  plaintiffs. 
On  that  record  being  remitted  to  the  conrt 
below,  the  defendants  In  case  at  once  brought 
ejectment  as  they  (there  having  been  but 
one  judgment)  had  a  clear  legal  right  to  do. 
At  the  trial  the  court  was  of  opinion  there  had 
been  such  change  In  the  proof  as  warranted 
a  different  result,  and  directed  a  verdict  for 
plaintiffs  in  this  suit  which  Is  equivalent  to 
a  reversal  of  our  judgment  In  the  first  one. 
While  the  learned  judge  of  the  court  below 
disclaimed  any  disrespect  towards,  or  any 
intentional  disregard  of  the  opinion  of,  this 
court  In  the  former  case,  we  think  possibly 
his  settled  belief  of  the  correctness  of  his 
own  opinion  in  the  first  case,  to  some  ex- 
tent perhaps,  warped  his  judgment  in  this. 
After  a  careful  perusal  of  the  testimony  be- 
fore us,  and  a  comparison  with  that  in  the 
former  case,  we  see  no  substantial  change 
In  the  material  facts  as  we  then  found  them, 
and  on  which  our  judgment  was  based.  The 
appellants'  eleventh  assignment  of  error  Is 
therefore  sustained,  the  judgment  is  reversed, 
and  judgment  is  now  entered  for  appellants 
In  this  court  and  for  defendants  In  the  court 
below. 


(206  Pa.  312) 

McCOLLUM  et  al.  T.  CARLUCCL 

(Supreme  Conrt  of  Pennsylvania.    May  18; 

1903.) 

PARTNSRSHIP— WRONOFUL   DISSOLUTION— AC- 
TION FOR  DAMAGES. 

1.  One  partner  can  sue  another  for  damages 
resulting  from  dissolution  of  the  partnership, 
wrongfully  brought  about  by  die  bad  faith  of 
the  defendant,  though  the  pa^ershlp  accounts 
must  be  adjusted  by  an  action  of  account  ren- 
dered or  by  bill  in  equity. 

2.  An  action  against  a  partner  will  lie  for 
breach  of  contract  and  wrongful  dissolution, 
where  the  evidence  was  that  defendant  had  ad- 
vised the  men  employed  by  the  firm  in  a  quarry, 
on  a  statement  that  the  partnership  bad  ceased 
to  exist,  to  sue  for  their  wages,  and  sell  out  the 
partnership  property  on  their  judgments,  which 
he  purchased  at  execution  sale,  and  had  ob- 
tained a  lease  of  the  farm  on  which  the  quarry 
was  located,  and  obtained  judgment  against 
plaintiff  for  default  in  the  rent  and  had  other- 
wise ioterfered  with  plaintiff  in  carrying  on  the 
business. 

3.  The  measure  of  damages  in  an  action 
against  one  partner  for  wrongful  dissolution  of 

{>artnership  is  not  plaintiff's  share  of  the  prof- 
ts  which  defendant  made  on  thereafter  carry- 
ing on  the  business,  but  the  value  of  the  part- 
nership to  the  plaintiff. 

Appeal  from  (»nrt  of  Common  Pleaa,  Sus- 
quehanna County. 

Action  by  A.  H.  McOolIum  and  A.  B. 
Smith,    executors,    against   Frank   CarlnccL 
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Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  and  POTTER,  JJ. 

Q.  P.  Little,  W.  W.  Watson,  R.  B.  Little, 
and  S.  L.  Tiffany,  for  appellant.  A.  H.  Mc- 
Oollum,  for  appellees. 

BROWN,  J.  If  this  salt  were  for  an  ac- 
counting  by  CarluccI,  the  appellant,  to  the 
estate  of  Lord,  his  late  partner,  the  Judg- 
ment would  have  to  be  reversed.  Partner- 
ship accoimts  must  be  adjusted  and  settled, 
and  the  liability  of  one  partner  to  another 
ascertained,  by  an  action  of  account  render 
or  by  a  bill  In  equity.  Ferguson  v.  Wright, 
61  Pa.  258;  Leldy  v.  Messlnger,  71  Pa.  177: 
Crow  V.  Green,  111  Pa.  637,  6  AtL  23;  Mur- 
ray V.  Herrick,  171  Pa.  21,  32  AtL  1125. 
The  cause  of  action,  as  set  forth  In  plain- 
tiff's statement,  is  that  the  appellant  broke 
all  of  his  covenants  in  the  partnership  agree- 
ment, and  this  suit  Is  not  for  an  accounting, 
but  for  damages  resulting  to  Lord  from  the 
dissolution  of  the  partnership^  wrongfully 
brought  about  by  the  bad  faith  and  broken 
promises  of  Oarlucci.  In  other  words,  the 
claim  of  Lord's  estate  is  not  for  a  share  of 
the  profits  of  the  business  which  he  and 
Carlucd,  by  their  agreement  of  December 
2,  1899,  were  to  carry  on,  nor  Is  it  for  an 
accounting  from  Oarlucci  as  a  partner.  The 
contention  of  the  plaintiff  below  was  that, 
as  a  result  of  the  broken  promises  of  Car- 
lucd, the  partnership  was  wiped  out,  and 
profits  that  might  have  come  from  the  busi- 
ness were  never  realized.  If  GarluccI  had 
kept  faith  with  Lord,  and  the  partnership  had 
continued,  whether  profitable  or  unprofita- 
ble, the  accounts  between  the  partners  would 
bare  to  be  settled  In  the  regular  way.  The 
finding  of  the  Jury  has  sustained  Lord's  con- 
tention that  the  partnership  was  wrongfully 
dissolved  by  CarluccI,  and  the  representatives 
of  his  estate  are  not  asking  for  an  accoimt- 
Ing,  but  for  damages  resulting  from  Oarluc- 
d'B  broken  covenants  and  wrongful  dissolu- 
tion of  the  partnership.  The  remedy  for 
the  wrong  sued  for  is  neither  an  action  of 
account  nor  bill  in  equity,  but  id  in  assump- 
sit on  the  broken  contract  Addams  v.  Tut- 
ton,  S9  Pa.  447. 

The  Jury  were  Instructed  by  the  learned 
trial  Judge,  first,  that  before  Lord  could  re- 
cover. It  was  incumbent  on  him  to  show 
be  had  performed  all  of  his  covenants,  and 
had  been  willing  to  go  on  and  work  the 
quarry,  and  pay  one-half  of  the  debts  and 
expenses;  and,  secondly,  that  the  evidence 
would  have  to  satisfy  them  that  Oarlucci 
had  wrongfully  dissolved  the  partnership. 
Without  referring  to  the  testimony  in  de- 
tail, It  Is  sufficient  to  say  that  a  careful  ex- 
amination of  it  has  persuaded  us  that  the 
Jury  were  Justified  in  their  finding  that  Lord 
had  performed  his  covenants,  and  that  Oar- 
lucci had  not  only  not  done  so,  but  bad  will- 


fully and  wrongfully  dissolved  the  partner- 
ship. As  evidence  of  his  willful  purpose  to 
wrongfully  force  the  dissolution,  the  court, 
under  Addams  r.  Tutton,  supra,  properly 
allowed  the  plaintiff  to  show  that  the  de- 
fendant had  advised  the  men  who  had  been 
employed  by  the  firm  to  bring  suits  against 
it,  obtain  Judgments,  and  sell  out  the  part- 
nership property,  which  he  himself  purchas- 
ed; that  he  said  the  partnership  was  at  an 
end;  that  he  obtained  an  assignment  of  tbe 
lease  of  the  quarry  to  Lord,  as  well  as  of 
the  farm  on  which  the  quarry  was  located, 
and  entered  Judgment  against  Lord  for  de- 
fault In  payment  of  rent,  and  Issued  execu- 
tion on  It;  that  he  purchased  the  farm,  and. 
with  a  new  partner,  opened  a  quarry  close  to 
tbe  Lord  quarry,  and  was  operating  It  at  the 
time  of  the  trial;  and  tha^  when  Lord  sold 
stone  to  get  money  to  pay  the  men,  be  noti- 
fied the  parties  to  whom  stone  had  been  sold 
not  to  pay  him. 

We  have  discovered  no  error  In  any  of 
the  rulings  on  offers  of  evidence  and  the 
only  other  question  is  as  to  the  correctness 
of  the  court's  instructions  on  the  measure 
of  damages,  which  were:  "Now,  as  to  the 
value  of  this  contract,  yon  cannot  go  to 
work  and  evolve  prospective  profits,  and 
figure  up  what  should  be  the  speculative 
profits  in  the  future,  but  the  question  is, 
what  was  that  contract  worth  to  Mr.  Lord? 
That  is  the  measure  of  damages.  Not  what 
It  would  sell  for,  but  what  was  it  worth? 
That  is  something  which  is  very  hard  to 
determine.  In  the  first  place,  we  think  if 
he  dissolved  the  contract  wrongfully,  with- 
out any  cause,  he  should  be  required  to  pay 
nominal  damages  for  Its  dissolution,  and 
whatever  actual  damages  Mr.  Lord  sustain- 
ed by  reason  of  it.  Those  damages  are  not 
the  value  of  the  quarry.  What  would  tliis 
firm  make  out  of  the  quarry  in  nmnlng  It? 
If  they  both  ran  It  and  performed  the  cove- 
nants of  this  lease,  was  there  any  profit  in 
running  It?  If  so,  what  was  the  share  of 
the  profits  of  Mr.  Lord,  the  plaintiff?  But 
you  cannot  figure  up  his  share  of  the  profits, 
and  say  that  is  the  actual  damages.  You 
will  take  tbe  value  of  the  contract  itself; 
arrive  at  it  by  such  method  of  figuring  as 
you  can,  and  determine  what  was  the  value 
of  this  article  of  copartnership  to  Mr.  Lord 
at  the  time  of  the  dissolution  of  the  con- 
tract. That  is  the  basis  upon  which  you  are 
to  work  in  awarding  damages.  •  •  •  In 
ascertaining  the  value  of  the  partnership,  of 
course  you  may  take  into  consideration  what 
was  done  there  that  year— the  business  that 
the  partnership  did— and  ascertain  aa  best 
you  can  what  the  value  of  that  partnership 
was  to  Mr.  Xxrd,  if  any,  provided  you  find 
that  Mr.  Oarlucci  wrongfully  dissolved  tbe 
partnership,  and  render  your  verdict  in  a 
gross  sum  for  the  amount  that  you  shall  find 
that  he  was  damaged,  with  Interest  from  the 
date  of  the  damage  sustained,  or  from  tbe 
dissolution  of  tbe  firm,  up  to  this  date."   It 
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woaUl  have  been  difficult  for  the  court  to 
baye  given  more  definite  instructions  under 
tbe  testimony  in  tlie  case,  and,  as  tlie  de- 
fendant did  not  ask  anytliing  more  definite, 
the  charge  on  that  point  ouglit  not  to  be 
complained  of. 

The  verdict  was  for  14.000.  On  a  motion 
for  a  new  trial,  the  careful  Judge,  feeling 
that  tlM  damages  were  in  excess  of  what 
was  warranted  by  the  evidence,  and  that  the 
Jury  might  have,  to  some  extent,  misunder- 
stood the  instructions  as  to  the  measure  of 
damages,  reduced  tbe  verdict  to°  |1,800. 
There  was  evidence  that  Lord  tiad  made 
about  f 2,000  above  expenses  in  operating  the 
quarry  ti&e  year  before  he  entered  into  the 
contract  with  Carlucd,  and,  in  the  exercise 
of  its  discretion  in  disposing  of  tbe  rule 
for  a  new  trial,  the  limit  in  reducing  tbe  ver- 
diet  was  reached  by  the  court  below.  As 
the  case  was  fairly'  and  properly  tried,  un- 
der adequate  Instructions  to  the  Jury,  and 
no  injustice  has  been  done  to  the  appellant, 
In  view  of  tlie  reduced  verdict,  the  Judg- 
ment entered  l)elow  Is  afllrmed. 


iiM  Pa.  MO) 

KNUPP  T.  BARNARD  «t  aL  ' 

{Supreme  Court  of  Pennsylvania.    May  18i 
1903.) 

BOTTNDARIBS— KSTABLISHMBNT— SrraVBTB— 
MASKS— LOCATION. 

l.The  marlcs  of  a  Iriodc  of  land  coBsist  vt 
tbe  narks.  If  such  are  found,  of  every  tract  of 
tbe  bloclc,  and  tbe  marks,  if  originally  intended 
as  comers  for  a  particular  tract,  become  marks 
for  locating  the  entire  block. 

2.  Tbe  location  ot  a  ttloek  of  surveys  may  be 
established  by  a  single  undoubted  monament  of 
the  block  on  the  nound ;  if  there  be  no  others, 
by  the  courses  and  distances  in  the  return.  The 
iikcaior  tracts  must  then  be  located  relatively 
wholly  from  the  return  at  the  bloclc,  but  the 
return  may  stiow  marks  for  the  corners  of  the 
interior  tracts.  If  these  be  found  on  the  groand, 
they  establish  the  lines  of  these  interior  tracts, 
though  this  may  to  some  extent  distiwh  the 
lines  of  the  block. 

3.  Where  the  location  of  two  contiguous  tracts 
«f  a  block  depends  upon  the  position  of  the 
interior  line  of  the  block,  and  the  evidence  as 
to  the  marks  of  the  survey  is  conflicting,  the 
question  is  for  the  Jury. 

Appeal  from  Court  of  Common  Pleas,  War- 
ren County;  Llnd,  Judge. 

Action  by  W.  3.  Knupp  against  Frank  B. 
Barnard  and  E.  Pequignot.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

The  court  charged  In  part  as  follows: 
"Now,  gentlemen  of  the  Jury,  the  question 
which  you  are  to  determine  is  where  this 
land  is  located.  The  plaintiff  claims  that  the 
Jacob  Kortman  tract  and  the  Henry  Bozar 
tract,  and  in  fact  all  of  these  tracts,  should 
be  located  by  what  is  known  or  termed  in 
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law  a  'block  survey.*  Ton  will  understand 
by  this  that  In  the  early  settlement  of  tliis 
state,  and  in  the  early  acquialUon  of  titles, 
a  person  who  desired  to  obtain  title  to  a  cer- 
tain quantity  of  land  made  application  to 
the  commonwealth,  and  filed  his  application 
In  the  land  office;  and,  while  he  himself  was 
not  able  to  obtain  more  than  a  certain  quan- 
tity of  land,  he  made  application  in  the  name 
of  others,  in  the  name  of  different  members 
of  his  family  and  oiber  persons,  for  the  quan- 
tity of  land  which  he  desired,  and  the  rights 
of  the  nominal  applicants  were  transferred 
to  the  person  making  the  application,  and 
thus  one  person  was  enabled  to  obtain  a  large 
number  of  warrants  oi  land.  In  this  case 
James  Wilson  applied  for  a  large  number  of 
warrants— much  larger  than  is  represented  on 
the  plaintiff's  map— and  those  warrants  were 
placed  in  the  hands  of  the  deputy  surveyor, 
Alexander  McDowell,  whose  duty  it  was  to 
go  and  survey  those  warrants  upon  tbe 
ground.  His  duty  was,  as  we  understand 
the  law,  to  survey  each  one  of  .those  warrants 
and  mark  them  on  the  ground;  but  that  was 
not  always  done.  Sometimes  the  deputy  sur- 
veyor only  ran  the  outward  lines  of  a  block 
of  'vrarrants,  and  then,  when  tliat  was  done, 
that  became  a  block  in  the  legal  acceptation 
of  the  term.  Where  a  large  number  of  war- 
rants or  batch  of  warrants  were  run  and 
marked  on  the  ground  in  addition  to  running 
the  exterior  lines  of  the  block,  it  became  and 
was  called  a  block  in  the  i)opuIar  sense  of  the 
term. 

"To  bring  this  definition  more  clearly  be- 
fore yon,  I  desire  to  refer  to  the  definition 
of  blocks  as  defined  by  the  late  Judge  Wil- 
liams of  the  Supreme  Court  in  the  case  of 
Ferguson  v.  Bloom,  144  Pa.  640,  23  Atl.  40. 
Jndge  Williams  was  known  to  be  an  able 
land  lawyer,  and,  speaking  of  the  manner 
in  which  warrants  were  granted  by  the  com- 
monwealth and  the  manner  in  which  the  sur- 
veys were  made,  he  states:  'When  more  land 
was  deshred  than  could  be  Included  in  one 
tract,  tlie  person  wistilng  to  buy  made  appli- 
cation in  the  names  of  the  members  of  his 
family,  his  servants  and  employte,  as  well 
as  his  own.  When  this  Iiappened,  the  deputy 
surveyor  would  sometimes  locate  the  entire 
batch  of  warrants  in  a  body  as  one  tract 
and  such  a  body  of  surveys,  made  at  one 
time,  for  one  owner,  was  called  a  "block." 
If  the  surveyor  discharged  his  duty,  and 
marked  the  lines  of  each  tract,  the  word 
"block"  was  sometimes  used  to  descritie  the 
body  of  lands  held  by  one  owner;  but  in 
such  cases  tbe  location  of  the  tracts  com- 
prising the  block  was  made  on  what  may 
be  called  the  "individual  system."  If  only 
exterior  lines  of  the  block  were  marked,  the 
location  of  the  separate  tracts  was  practica- 
ble only  upon  what  we  have  called  the  "block 
system." '  Further  defining  these  two  sys- 
tems, he  says:  'If  no  tract  comers  are  mark- 
ed, on  the  block  lines,  they  must  be  mi^  in 
accordance  with  the  returns  9£  survey.    If 
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corners  are  to  be  fotmd  on  the  block  lines, 
these  will  control  the  courses  and  distances 
given  in  the  returns,  and  the  interior  lines 
must  be  protracted  across  the  block  In  ac- 
cordance with  them.'  Further  he  states:  'In 
Mock  V.  Astley,  13  Serg.  &  R.  382,  It  was 
said  a  foundation  for  Its  application  In  any 
given  case  must  be  laid  by  showing  two 
facts:  First,  the  existence  of  a  block  most 
be  established  "by  the  production  of  docu- 
ments showing  title  to  the  whole  body.  This 
shows  a  grant  by  the  commonwealth  of  her 
title  to  the  whole  body  composing  the  block. 
Next,  the  evidence  must  show  that  the  tracts 
composing  the  alleged  block  were  located  In 
a  body  without  Interior  lines."*  After  re- 
citing other  cases,  he  says:  'Upon  the  au- 
thority of  these  cases,  and  upon  the  prin- 
ciple. It  Is  clear  that.  If  there  are  any  in- 
terior lines  on  the  ground,  they  are  of  equal 
value  with  external  ones,  as  they  are  equally 
the  "footprints  of  the  surveyor,"  made  at  the 
location  of  the  tracts,  and  for  Interior  mem- 
bers of  the  block.  The  general  rule  Is  that, 
when  there  is  work  on  the  ground,  made 
(or  and  peculiar  to  a  given  tract,  such  work 
win  control  the  location  of  the  tract  and  fix 
the  places  of  Its  llnea'  Again:  "We  have 
thus  two  systems  for  ascertaining  the  proper 
location  of  a  survey— the  natural  and  general 
one,  which  rests  on  such  of  the  original 
marks  made  for  the  tract  as  can  be  found, 
and  on  the  legal  presumption  arising  from 
the  return  of  survey  as  to  such  as  cannot 
be  found;  and  the  block  system,  which  is 
applicable  where  no  Internal  lines  were  ran, 
and  where,  therefore,  no  marks  exist  to  guide 
In  the  location  of  Internal  tracts  or  lines,  ex- 
cept such  as  may  be  foimd  on  the  exterior 
of  the  block.' 

"Now,  gentlemen  of  the  Jury,  from  the  defi- 
nitions which  I  have  read  to  you  from  the 
decision  of  the  Suprome  Court  in  f'ergnson 
T.  Bloom,  which  ia  almost  the  last  case  Iq 
which  the  systems  are  clearly  defined  by  the 
Supreme  Court,  you  will  see  that  a  legal 
block— in  the  legal  sense  -  I  mean  now— is 
where  the  exterior  lines  only  are  run  and 
marked  upon  the  ground.  However,  in  the 
popular  sense  in  which  a  block  is  used.  It 
may  be  used  where  not  only  the  exterior 
lines  of  the  block'  or  batch  of  surveys  are 
run  and  marked  upon  the  exterior  lines,  but 
the  warrants  themselves,  composing  the  batch 
of  surveys,  the  lines  or  comers  are  marked, 
and  sometimes  the  lines  are  run  upon  the 
ground. 

"With  these  definitions  in  mind,  let  ns  turn 
to  what  Is  called  here  by  the  plaintiff  a 
'block  of  surveys,'  and  see  to  which  of  these 
systems  It  belongs.  The  plaintiff  has  fur- 
nished us  with  a  certified  copy  of  a  connect- 
ed draft  of  warrants  lying  between  the  Ran- 
dolph Spangler  on  the  north  and  the  James 
Murray  on  the  south.  His  map,  which  yon 
see  before  you,  goes  farther  in  the  block 
than  this  connected  draft,  and  his  surveys 
went   farther  north,   or   up  the   Allegheny 


river,  than  the  Randolph  Spangler  warrant 
'This  connected  draft— and  the  same  thing  ia 
shown  by  the  copies  of  the  separate  war- 
rants—shows the  courses  and  distances  run- 
ning south  along  the  Allegheny  river,  along 
all  of  these  warrants.  It  shows  the  comers 
for  the  warrants  marked  by  trees  named  In 
the  surveyor's  return  of  survey  on  a  large 
number  of  the  warrants  on  the  east  along 
down  the  Allegheny  river.  I  think  there  are 
seventeen  of  the  warrants  shown  on  this 
connected  draft,  and  some  ten  of  them  con- 
tain calls  for  marked  trees.  On  the  west 
there  are  still  more  calls  for  marked  trees 
at  the  comers  of  these  respective  blocks, 
and  I  think  only  three  of  the  warrants  are 
without  calls  for  comers.  From  these  facts, 
gentlemen.  It  would  appear  that  this  batch  of 
warrants  as  laid  out  by  the  deputy  surveyor 
and  as  returned  by  him  Into  the  land  office 
would  not  fall  within  the  definition  of  a  legal 
block.  Because  of  these  calls  for  marked 
trees  along  on  these,  separate  warrants  were 
actually  made  by  the  surveyor  ui>on  the 
ground;  then  many  of  these  warrants,  if  not 
all  of  them,  could  be  located  by  marks  upon 
the  ground.  If  this  batch  of  surveys,  then, 
are  to  be  treated.  In  the  location  of  one  of 
the  warrants,  as  a  block  in  the  legal  ac- 
ceptation of  a  block,  it  Is  because  these  cor- 
ners cannot  be  found  now  upon  the  ground 
sufficient  to  locate  the  warrant  under  consid- 
eration. 

"The  plaintifl  has  called  a  number  of  ex- 
perienced surveyors,  who  have  made  a  sur- 
vey not  only  of  the  warrants  to  which  we 
have  called  yoor  attention,  but  also  of  other 
warrants  in  tiie  same  batch,  lying  to  the 
north.  They  have  testified  to  finding  a  bem- 
k)Ck  tree,  which  is  now  down,  but  the  stump 
or  butt  of  the  tree  has  been  blocked,  and  It 
counts  back  to  the  survey  made  by  Alexan- 
der McDowell  of  these  batch  of  warrants  In 
1795.  That  Is  at  the  north  comer  of  tiie 
Randolph  Spangler  as  you  see  it  upon  the 
map.  The  surveyors  have  gone  north,,  and 
have  found  one  or  more  trees  or  marks,  as 
I  recollect  it,  north  of  that,  which  counted 
back  to  1795.  Coming  back  to  the  hemlock, 
the  northwest  comer  of  the  Randolph  Spang- 
ler, the  surveyors  on  the  part  of  the  plaintiff 
have  traced  a  line  from  that  point  In  a  south- 
erly direction,  or  south  along  these  various 
warrants,  to  the  James  Murray  tract  or  war- 
rant. They  testified,  all  of  them,  I  think, 
that  they  found  no  marked  comers  which  go 
back  to  the  survey  of  1795  on  that  line.  The 
plaintiff  has  also  given  In  evidence  copies  of 
surveys  made  of  warrants  granted  by  the 
commonwealth  to  different  persons  lying  to 
the  west— the  Eben  Owens,  the  David  Beaty, 
the  Michael  Gorman,  and  perhaps  one  other. 
And  It  is  claimed  that  these  warrants,  al- 
though Junior,  located  at  a  later  period  of 
time  from  the  James  Wilson  warrants,  call 
for  the  James  Wilson  warrants,  and  call  for 
the  warrants,  namely,  the  John  Kortman,  Pe- 
ter Eortman,  Henry  Kortman,  Isaac  Kort- 
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man,  and  Jacob  Kortman.  And  that  they 
havIiDg  been  Burveyed  by  a  deputy  surveyor 
of  experience,  who  was  the  county  surveyor 
of  this  county  for  many  years,  A.  H.  Lud- 
low, Is  evidence  of  where  these  warrants  are 
located,  and  evidence  to  support  his  dalm 
that  the  warrants  are  located  farther  north 
than  the  defendants  claim,  and  that  the 
Henry  Bozar  is  where  the  defendants  claim 
the  Jacob  Kortman  to  be.  And  in  the  David 
Beaty  survey  it  is  claimed  that  the  call  is  for 
the  Henry  Bozar.  The  words  written  at  the 
east  of  the  David  Beaty  on  the  survey  are 
'D.  Beaty,'  and  that  is  the  piece  of  land 
which  lies  in  the  western  part  of  the  Jacob 
Kortman,  aa  placed  upon  the  map  of  the  de- 
fendants, and  that  being  in  the  Jacob  Kort- 
man it  is  claimed  that  this  is  a  call  for  the 
Jacob  Kortman.  And  taking  the  calls  made 
by  Andrew  H.  Ludlow  when  he  located  the 
David  Beaty  and  the  Eben  Owens,  it  is 
claimed  on  the  part  of  the  plaintiff  that  it 
supports  his  theory  of  the  location  of  these 
lots. 

"Now,  gentlemen  of  the  jury,  If  there  are 
no  marks  upon  the  ground  by  which  the  Ja- 
cob Kortman  and  the  Henry  Bozar  can  be 
located,  then  we  say  to  you  that  we  think 
resort  may  be  had  to  the  principles  applica- 
ble to  a  block,  and,  locating  these  warrants 
in  that  way,  the  Randolph  Spangler  is  the 
oldest  warrant— that  is,  not  going  farther 
north  than  that— and  that  is  sufficient  for  the 
purposes  of  applying  the  principles  of  a  block 
snrvey.  That  is  the  older  survey.  That 
calls  for  the  John  Kortman,  which  is  the 
next  one  south.  That  must  be  located,  then, 
south  of  the  Randolph  Spangler.  And  the 
principle  invoked  applies' that  after  twenty- 
one  years  there  is  a  legal  presumption  that 
the  warrant  has  been  located  as  returned  by 
the  deputy  surveyor.  That  legal  principle, 
then,  would  locate  the  John  Kortman  south 
of  the  Randolph  Spangler,  and  so  with  each 
one  going  south. 

"But  it  is  claimed  on  the  part  of  the  de- 
fendants that  the  Jacob  Kortman  and  the 
Henry  Bozar  warrants  can  be  located  by 
marks  found  upon  the  ground,  or  the  evi- 
dence of  the  marks  which  the  deputy  sur- 
veyor made  in  1795,  which  they  have  given 
yon.  The  evidence  which  the  defendants 
have  produced  to  support  this  is  of  a  white 
oak,  which  white  oak  is  called  for  as  the 
northwest  corner  of  the  Henry  Bozar  and 
the  southwest  comer  of  the  Jacob  Kortman. 
O.  W.  Beaty  is  produced  as  a  witness,  and 
testifies  that  he  was  on  the  ground  with  a 
surveyor  named  John  FueUhart,  in  1865,  to 
run  out  the  piece  of  land  lying  as  shown  by 
the  defendants'  map  in  the  western  part  of 
the  Jacob  Kortman  tract;  and  he  says  they 
went  tQ  a  white  oak  tree,  which  was  then 
standing,  and  started  at  that  i>oint,  .and  from 
that  white  oak  they  made  the  survey  of 
what  is  termed  the  D.  Beaty  piece  of  land, 
in  the  western  part  of  the  Jacob  Kortman. 
He  states  that  Fnellhart  coounenced  his  sur- 


vey there;  that  he  ran  around  and  marked 
that  piece  of  land  as  described;  that  he  had 
known  of  the  white  oak  tree  being  there 
upon  the  ground  for  some  time  before  that; 
that  he  had  seen  it  when  going  to  scbooL  If 
I  remember  correctly,  he  states  that  it  was 
marked  with  three  notches— I  don't  know 
that  he  mentioned  the  number,  but  it  was 
marked  with  notches— and  I  think  he  said 
notches  to  the  north,  to  the  south,  and  to  the 
east  You  will  remember  that,  gentlemen, 
for  yourselves.  Mr.  Henry  Fnellhart  Is  call- 
ed, and  he  testifies  that  he  was  on  the  ground 
later  with  his  father,  John  FueUhart,  and 
that  they  went  to  the  same  comer— same 
tree— and  that  his  father  said  that  was  the 
southwest  comer  of  the  Jacob  Kortman  war- 
rant. He  states  that  his  father  said  he  had 
blocked  it  He  states  that  they  ran  a  line 
through  to  the  Allegheny  river;  perhaps  ran 
around  the  entire  piece  first,  and  then  ran 
south,  and  then  ran  a  line  through  to  the 
river.  You  will  remember  what  he  stated  as 
to  what  he  found  upon  that  line,  and  that 
his  father  pronounced  that  the  south  line 
of  the  Jacob  Kortman  tract;  which  sbonld 
be,  if  it  was,  the  north  Ime  of  the  Henry 
Bozar,  because  they  call  for  each  other,  and 
must  be  located  together.  Now,  gentlemen 
of  the  Jury,  I  am  not  going  to  take  the  time 
to  go  over  a^l  of  this  evidence.  You  must 
remember  it  for  yourselves.  Title  papers 
are  given  in  evidence,  deeds  which  have  been 
admitted  in  evidence,  showing  the  declara- 
tions of  parties  who  had  knowledge  of  the 
lines  and  parties  who  owned  the  lands. 
Those  deeds  and  the  declarations  have. been 
commented  up<Mi  by  counsel,  and  we  will 
not  go  over  them. 

"We  say  to  you,  genUemen  of  the  Jury,  If 
you  find  that  the  white  oak  stump  which  is 
now  found  there  upon  the  ground,  and  which 
is  testified  to  by  a  number  of  surveyors  on 
the  part  of  the  defendants,  and  it  was  also 
stated  by  O.  W.  Beaty— I  understand  that 
that  tree  was  cut  down  later,  after  he  was 
there  in  1865  with  Mr.  Fnellhart— if  you  find 
from  all  the  evidence  that  that  white  oak 
stump  was  of  the  tree  marked  by  Alexan- 
der McDowell  as  and  for  the  southwest  cor- 
ner of  the  Jacob  Kortman  and  the  northwest 
comer  of  the  Henry  Bozar,  then  we  say  to 
you  as  a  matter  of  law  that  the  legal  pre- 
sumption will  attach  (that  is,'  the  legal  pre- 
sumption that  after  twenty-one  years  a  sur- 
vey is  supposed  to  be  on  the  ground  as  re- 
turned by  the  deputy  surveyor),  and  the  line 
must  be  run  from  that  stump  according  to 
the  courses  in  the  retum  of  survey  to  the 
Allegheny  river,  and  that  would  constitute 
the  line  between  the  Jacob  Kortman  and  the 
Henry  Bozar  and  the  line  between  the  plain- 
tiff's and  the  defendants'  land.  The  Jacob 
Kortman  survey  could  be  closed  by  the  ap- 
plication of  that  principle.  The  line  would 
then  be  extended  up  the  Allegheny  river, 
according  to  the  courses  and  retum  of  snr- 
vey, and  then  westerly  from  the  Allegheny 
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riven  according  to  the  courses  nntll  It  met  a 
llde  extending  nortbvrard  from  the  white 
oak,  according  to  Its  courses,  and  thus  the 
survey  would  be  Joined.  Now,  gentlemen, 
this 'fact  Is  for  yon.  We  give  no  expression 
at  aU  as  to  what  we  might  think  about  it. 
We  have  no  right  to.  Tlie  question  Is  for 
you  to '  determine. 

"The  defendants,  in  support  of  their  po- 
sition, further  give  evidence  of  a  pine  tree 
wlilch  Is  called  for  In  the  Robert  Tolbert  as 
the  northwest  corner  of  the  Robert  Tolbert 
and  as  the  southwest  Comer  of  tlie  William 
Tolbert.  Mr.  Whlttekln,  an  experienced  sur- 
veyor, is  called  as  a  witness,  who  testlfles 
tliat  in  1882  be  was  making  a  survey  for  a 
man  by  the  name  of  Sbamburg,  and  he  was 
at  tliat  pine  tree;  tliat  be  blocked  It  and 
counted  it,  and  it  counted  beck  to  the  sur- 
vey of  1785.  He  states  that  be  tias  been 
there  since,  and  that  the  tree  is  down,  noth- 
ing there  but  the  stump,  and  part  of  tliat 
stump  has  been  brought  here  by  the  plaintiff, 
and  you  have  heard  the  evidence  that  has 
been  given  in  relation  to  it.  The  defendants 
have  also  given  evidence  of  having  run  a 
line  from  that  pine  eastward  to  the  Alle- 
gheny river,  and  finding  no  marks  that  dated 
back  to  the  survey  of  1795,  but  finding  a 
marked  line  there.  And  this  has  been  re- 
ceived in  evidence  as  bearing  upon  the  ques- 
tion whether  that  pine  tree  was  the  original 
tree  marked  by  Alexander  McDowell.  Now, 
gentlemen  of  the  Jury,  wliat  are  the  facts 
in  relation  to  that  tree?  Is  that  the  tree? 
If  so,  then  the  Robert  Tolbert  and  the  Wil- 
liam Tolbert  could  be  located  from  that  tree 
by  applying  the  principle  to  which  I  have 
referred,  and  which  was  so  clearly  explain- 
ed by  Judge  Furst,  who  last  addressed  you, 
and  who  read  from  a  declBion  of  the  Supreme 
Court  It  is  for  yon  to  determine  these 
facts. 

"It  Is  claimed  on  the  part  of  the  defend- 
ants, and  there  is  evidence  to  show,  that 
from  the  pine  to  the  white  oak  there  is  suffi- 
cient distance  to  locate  all  the  warrants  be- 
tween the  Robert  Tolbert  and  the  Henry 
Bozai'.  The  defendants  have  given  evidence 
to  show,  from  measurements  made  by  the 
surveyors,  that  between  the  white  oak,  the 
northwest  comer  of  the  Henry  Bozar,  and 
the  white  oak  at  the  Jog  in  the  southwest 
comer  of  the  Jacob  Spangler,  there  is  suffi- 
cient land  to  fill  all  of  these  warrants,  and 
considerable  more.' 

"As  we  have  said  to  you,  j;entlemen  of  the 
Jury,  the  lines  and  marks  upon  the  grround, 
the  comers  marked  upon  the  ground,  are  the 
highest  and  l>e8t  evldoace,  and  tliat  courses 
and  distances  must  give  way  to  the  actual 
markings  made  upon  the  ground,  when  they 
can  be  found,  or  the  existence  of  them  can  be 
shown  by  testimony  which  Is  satisfactory  to 
the  Jury.  The  existence  of  these  corhors 
where  they  have  disappeared  must  be  proven 
by  testimony  which  Is  clear  and  which  is 
satisfactory  to  fbe  Jury." 


Argued  before  DEAN,  VKLL,  BBO'WN. 
MBSTREZAT,  and  POTTER,  JJ. 

A.  O.  Purst,  D.  I.  Ball,  and  J.  W.  Wig- 
gins, for  appellant.  W.  H.  Ric^  W.  W.  V^U- 
bur,  and  Perry  D.  Clark,  for  app^leeo; 

PER  CURIAM.  The  Contention  in  this  is- 
sue turned  on  conflicting  evidence  as  to  the 
location  of  two  tracts  of  land— the  Henry 
Bozar  and  Jacob  Kortman  warrants^  survey- 
ed and  returned  in  1795.  Both  were  part 
of  a  large  block  of  76  warrants  taken  out  In 
that  year  by  James  Wilson.  It  is  conceded 
on  both  sides  that  their  position  in  the  block 
is  that  of  contiguous  tracts  having  as  a  divi- 
sion an  interior  line  of  the  block  which  on 
the  return  of  survey,  as  defendants  claim.  Is 
a  line  running  from  a  post  on  the  Allegheny 
river,  the  eastern  boundary  of  the  bloc^  west 
522  rods  to  a  white  oak  marked  on  the  re- 
turn as  a  monument  on  the  western  line  of 
the  block.  This,  then,  by  the  return,  is  also 
fixed  as  the  southwestern  comer  of  the  Kort- 
man and  the  northwestern  corner  of  the 
Bozar.  The  plaintiff  claimed  title  to  aboat 
125  acres,  part  of  the  Bozar.  The  defend- 
ants claimed  the  same  land  under  the  Kort- 
man, and  the  conflicting  claims  are  deter- 
mined by  a  proper  location  of  the  dividing 
line  which  defendants  claim  runs  from  the 
white  oak  to  the  river.  The  plaintiff  claims 
that  the  white  oak  line  is  not  the  true  In- 
terior line  of  division  between  the  Bozar  and 
Kortman,  but  that  the  true  line  Is  one  tract 
north  of  it.  There  was  a  mass  of  conflicting 
evidence  tending  to  establish  each  side  of 
the  Controversy,  and  the  question  of  fact  was 
submitted  to  the  Jury  by  the  learned  Judge 
of  the  court  below  in  a  very  full  and  Impar- 
tial charge.  The  Jury  found  for  defendants, 
and  plaintiff  appeals,  preferring  IS  assign- 
ments of  error. 

We  liare  examined  them  carefully,  and 
find  no  error  which  would  warrant  a  reversal. 
Under  no  view  of  the  evidence  could  the 
court  have  Withheld  it  from  the  Jury.  Tak- 
ing the  general  lines  and  return  of  the  block 
as  the  evidence,  and  the  only  evidence,  of 
the  relative  location  of  those  two  tracts,  the 
wdght  of  it  would  probably  sustain  plain- 
tiff's claim.  But  the  marks  of  a  block  con- 
sist of  the  marks.  If  such  are  found,  of  every 
tract  of  the  block,  and  the  marks,  if  original- 
ly Intended  as  comers  for  a  particular  tract, 
become  marks  for  locating  the  whole  block. 
The  simple  question  is,  did  ti»e  early  survey- 
or, in  locating  the  block,  make  the  marks  of 
these  two  snrveyis  at.  that  date  as  members 
of  the  block?  He  may  establish  his  leading 
warrant  by  undoubted  monuments  maintain- 
ed to  this  day.  In  running  his  long  block 
lines  from  these  monuments  he  may  mark 
comers  on  these  lines  for  the  lines  of  in- 
terior tracts.  In  running  these  blodc  lines 
now.  It  may  be  found  that  these  comers  are 
not  Just  where  designated  in  the  block  lines 
as  returned.    The  distance  from  the  leading  ' 
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varrant  may  be  longer  or  shorter  tbap  tbat 
to  tbe  block  line.  It  may  not  be  In  the  ex- 
act course.  But  this  variance  of  Itself  does 
not  destroy  Its  slgnUcance  as  a  monument 
It  only  demonstrates  what  Is  well  known— 
tbe  looseness  and  want  of  accuracy  In  tbe 
early  surveyors,  and  the  negligence  exhibited 
by  them  In  plotting  and  returning  their  sur- 
veys. In  that  day  land  In  Warren  county 
was  cheap.  Now  the  production  of  mllUons 
of  dollars  worth  of  oil  from  beneath  it  has 
made  it  very  high-priced.  But  nevertheless, 
we  are  compelled,  to  ascertalntog  titlesi  to 
take  toto  consideration  tbe  loose  methods  of 
the  early  surveyors,  otherwise  we  may  make 
disastrous  mistakes.  Here,  we  do  not  un- 
dertake to  decide  that  beyond  doubt  the  line 
from  tbe  white  oak  to  the  river  was  the 
true  dividing  itoe  between  the  two  tracts. 
To  our  minds,  tbe  evidence  is  not  clear;  but 
there  was  competent  evidence  adduced  by  de- 
fendants that  it  was.  The  jury  believed  it, 
as  they  had  the  right  to  do,  and  we  cannot 
disturb  their  verdict. 

We  do.  not  concur  in  the  distinction  made 
by  the  learned  Judge  of  the  court  below  be- 
tween a  popular  block  of  surveys  and  a  legal 
blodc  The  location  of  a  block  of  surveys 
may  be  established  from  a  single  undoubted 
monument  of  the  block  on  the  ground,  if 
there  be  no  others,  by  tbe  courses  and  dis- 
tances in  the  return.  Th^  interior  tracts 
must  then  be  located  relatively  wholly  from 
the  return  of  tbe  block;  but  the  return  may 
show  marks  for  corners  of  the  interior  tracts. 
If  these  be  found  upon  the  ground,  they  es- 
tablish the  Itoes  of  these  interior  tracts,  al- 
though this  may  to  some  extent  disturb  the 
lines  of  tbe  block.  Such  a  location  of  an  to- 
terlor  tract  of  a  block,  although  It  may  some- 
what change  the  course  of  the  exterior  Itoe 
as  plotted  in  the  return,  or  shorten  that  line 
running  from  tbe  leading  warrant,  yet  glv- 
tog  effect  to  that  fact  does  not  disregard  the 
established  rule  that  a  member  of  a  block 
cannot  be  wrested  from  its  position  and  be 
located  outside  of  it  It  is  not  thereby  wrest- 
ed from  tbe  block,  but  its  position  is  rela- 
tively the  same  as  in  the  return,  although 
one  of  the  exterior  lines  of  tbe  block  has 
been  for  a  short  distance  deflected  from  its 
course  to  accord  with,  tbe  established  monu- 
ments on  the  ground  of  tbe  interior  tract 
common  to  It  and  tbe  block  of  which  it  is  a 
member.  But  there  can  be  no  block  of  sur- 
veys, in  either  a  popular  or  legal  sense, 
where  the  tracts  are  not  contiguous.  It  was 
not  intended  by  us  to  Ferguson  v.  Bloom, 
'  144  Fa.  549,  23  Atl.  49,  nor  to  any  other 
case,  to  change  or  modify  the  law  as  long 
settled  govemtog  tbe  location  of  a  block  of 
surveys  and  the  different  members  of  b 
block.  While  we  do  not  concur  with  wliat 
tbe  learned  Judge  of  the  court  below  says 
on  this  subject  or  rather  his  understanding 
of  the  langfiiage  of  tbe  cases  dted^  we  can 
only  say  that  Ms  instruction  did  plaintiff' 
no  banui  for  be  distinctly,  told  the  jury  that 


they  must  be  controlled  to  tbeir  verdict  by 
the  evidence  of  the  marks  made  in  1795  on 
tbe  ground. 

All  the  assignments  of  error  are  overruled, 
and  the  Judgmoit  is  affirmed. 


(2M  Pk.30T) 

BABOIAT  T.  BARCLAY. 

(Supreme  Conrt  of  Pennsylvania.    May  25, 

1903.) 

lilMITATICfNS— PLBADINO— DBMTJRRHRr- 
8TATBMBNT. 

1.  The  defense  of  limltationB  mnst  be  plead- 
ed, and  cannot  be  raised  by  demurrer,  either  at 
the  conimon  law  or  under  Proc  Act  May  25, 
1887  (P.  L.  271). 

2,  Where,  in  an  action  on  a  note  bronght  after 
the  period  of  iimitations,  the  statement  avers 
that  defendant  always  refused  to  pay  tlie  note, 
an  amended  statement,  filed  by  leave  of  the 
conrt,  alleging  facta  snlBcient  to  remove  the 
bar  of  the  statute,  is  the  only  one  before  the 
court,  and  it  is  error  to  snstam  a  demurrer  to 
the  amended  statement  because  inconsistent 
with  the  original  statement 

Appeal  from  Court  of  Common  Pleas,  Phil' 
adelpbia  County. 

Action  by  William  K.  Barclay  agatost 
John  K.  Barclay.  Judgment  tor  defendant 
and  platotifl  appeals.    Reversed. 

The  record  showed  that  tbe  snit  was 
brought  on  a  promissory  note  for  $8,400, 
dated  July  80,  1888.  The  writ  issued  April 
1,  1901.  In  tbe  original  statement  platotifl 
averred  "tbat  the  defendant  has  always  re- 
fused to  pay  the  amount  of  said  note,  or  any 
part  thereof."  The  defendant  demurred  on 
tbe  ground  tbat  tbe  action  was  barred  by 
limitations.  Tbe  court  permitted  an  amend- 
ed statement  aileg^lng  tbat  tbe  said  promis- 
sory note  was  duly  presented  for  payment 
at  No.  407  Locust  street,  and  payment  on  tbe 
same  duly  demanded  of  a  proper  person  ac- 
cording to  tbe  tenor  of  said  note,  but  pay- 
ment thereon  was  refused;  and  thereafter  at 
various  times  withto  six  years  of  the  time 
when  this  suit  was  brought  defendant  ad- 
mitted bis  liability  to  the  plaintiff  therefor, 
and  acknowledged  to  the  platotlfTs  agent 
that  tbe  above  note  was  an  existing  indebt- 
ness,  and  that  be  was  liable  thereon  to  the 
platotifl  for  the  amount  thereof,  with  toter- 
est  but  defendant  has  never  paid  the  same, 
or  any  part  thereof,  wherefore  this  suit  is 
brought  A  demurrer  to  the  amended  state- 
ment was  snstatoed. 

Argued  before  MITCHELL,  DBAM, 
BROWN,  MBSTRBZAT,  and  POTTER,  JJ. 

Henry  Budd  and  Qeorge  Glnyas  Mercer, 
for  appellant  W.  B»  Bodtoe  and  G.  W.  Pep- 
per, for  appellee. 

MITCHELL,  7.  The  procedure  act  of  May 
25,  1887  (P.  L.  271),  introduced  clumsy  and 
unscientific  methods  toto  the  legal  state- 
ments of  tbe  parties,  by  tbe  plaintiff  of  his 

Y 1.  Sw  LlmitaUon  of  AcUons,  voL  tS,  CuL  Dls. 
I  670. 
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cause  of  action  and  by  defendant  of  his  de- 
fense, but  it  did  not  go  ao  far  as  to  over- 
turn and  confuse  the  fundamental  principles 
of  pleading  by  requiring  the  plaintiff  to  set 
out  his  evidence  or  anticipate  the  defense. 
The  statute  of  limitations  Is  a  defense  up- 
on facts,  and  must  be  pleaded.  It  cannot 
be  made  by  a  demurrer  which  raises  only 
an  Issue  of  law.  It  is  not  a  defense  absolute, 
of  which  the  court  wUl  take  Judicial  notice 
on  the  plaintiff's  presentation  of  his  case, 
either  In  his  declaration  or  at  the  trial;  for, 
if  the  defendant  does  not  choose  to  make  It, 
It  is  not.  a  part  of  the  case  at  all.  And  the 
only  way  the  defendant  can  make  it  is  by 
plea.  A  single  illustration  will  suffice.  At 
the  trial  the  plaintiS  might  prove  the  signa- 
ture of  defendant,  put  the  note  in  evidence, 
and  rest  with  a  completed  case.  If  defend- 
ant gave  no  evidence,  the  verdict  must  be 
for  plaintiff,  without  regard  to  the  date  of 
the  note.  And  if  defendant  had  not  pleaded 
the  statute  of  limitations  he  could  not  make 
that  defense.  The  act  of  1887  has  made  no 
change  in  this  respect.  It  Is  very  notable 
that  neither  the  court  below  nor  the  learned 
counsel  for  the  defendant  appear  to  have 
remembered  that  the  act  expressly  recognizes 
the  plea  of  the  statute  of  limitations.  Section 
7,  after  providing  that  non  assiunpsit  shall 
be  the  general  Issue,  continues:  "The  de- 
fendant in  the  action  of  assumpsit  shall  be 
at  liberty.  In  addition  to  the  plea  of  non  as- 
sumpsit, to  plead  payment,  set-off,  and  also 
the  bar  of  the  statute  of  IlmltatlonB."  Un- 
der this  provision,  as  at  common  law,  the 
bar  of  the  statute  of  limitations  is  not  rais- 
ed by  the  general  issue,  but  must  be  specially 
pleaded.  The  act  directed  that  "special 
pleading  is  hereby  abolished,"  but  it  was  a 
vain  and  futile  direction,  which  abolished 
only  the  name;  the  substance  is  inherent  in 
the  nature  of  litigation,  and  cannot  be  de- 
stroyed by  the  reforming  panacea  for  imag- 
inary ills,  of  calling  things  essentially  dif- 
ferent by  the  same  name.  Some  glimmering 
of  this  fact  seems  to  have  entered  the  mind 
of  the  Legislature  in  passing  the  act.  The 
general  intent  undoubtedly  was,  badly  as  it 
was  carried  out,  to  simplify  and  make  the 
pleadings  more  direct,  so  that  each  side 
should  know  the  exact  point  of  controversy 
raised  by  the  other.  The  general  issue  on 
a  promissory  note  meant  in  plain  terms  that 
defendant  never  promised  to  pay.  But,  If 
plaintiff  came  to  trial  prepared  to  prove  the 
promise,  and  was  there  met  by  an  admission 
of  the  promise  by  the  signature,  but  a  denial 
of  any  promise  within  six  years,  be  was  at 
an  unfair  disadvantage  by  a  defense  of 
which  he  had  no  notice.  To  prevent  this  in- 
justice, the  act  expressly  retained  special 
pleading  as  to  the  statute  of  IlmltatlonB. 
Both  on  the  general  principles  of  pleading, 
therefore,  and  on  the  express  provisions  of 
the  procedure  act,  the  court  below  was  in 
error  in  sustaining  the  defense  of  the  stat- 
ute of  limitations  on  a  demurrer. 


It  was  even  more  pronounced  error  to 
sustain  the  demurrer  to  the  amended  state- 
ment. That  statement,  having  been  allowed 
and  filed,  was  the  only  one  before  the  court 
and  it  set  up  a  good  cause  of  action,  even 
under  the  erroneous  view  of  the  court  in 
requiring  it.  The  Inconsistency  with  the 
Srst  statement  was  purely  formal  and  the- 
oretical. A  promise  (In  words)  to  pay,  and 
a  refusal  (in  fact)  to  do  so  are  not  practical- 
ly Inconsistent,  and  unfortunately  not  un- 
known In  common  experience.  But  even  If 
the  Inconsistency  had  been  substantifLl,  and 
bad  appeared  on  the  face  of  the  amended 
statement,  it  was  not  demurrable.  Neither 
declarations  nor  pleas  are  required  to  be  con- 
sistent Nothing  could  be  less  so  than  non 
assumpsit  and  payment,  yet  they  are  allowed 
to  be  Joined  under  the  statute  as  well  as  at 
common  law.  The  common  counts  for  g^ooda 
sold  and  delivered,  and  for  goods  bargained 
and  sold,  but  refused  to  be  accepted,  were 
nearly  always  Joined,  and  there  Is  no  good 
reason  why  they  should  not  both  be  used 
now  in  the  same  statement  If  the  fact  of 
delivery  or  refusal  to  accept  Is  the  one  real- 
ly in  controversy,  the  plaintiff  must  be  al- 
lowed to  state  his  cause  of  action  In  both 
ways,  or  be  subject  to  the  risk  of  failing  on 
the  want  of  correspondence  between  the  al- 
legata and  the  probata.  The  case  of  Guar- 
antee Trust,  etc.,  Co.  v.  Farmers',  etc..  Bank, 
202  Pa.  94,  51  Atl.  766,  has  no  bearing  on 
this,  as  that  was  an  action  in  tort,  and,  by 
the  agreement  of  parties,  was  decided  on  the 
fundamental  and  controlling  question  as  to 
when  the  statute  of  limitations  begran  to  run. 

Judgment  reversed,  and  demurrer  directed 
to  be  overruled,  with  leave  to  defendant  to 
plead  lasuably. 


(2MPa.SI7) 
McFARLANB  ft  CO.  t.  KIPP  et  aL 

(Supreme  Court  of  Pennsylvania.    May  iS, 
1903.) 

RKS    JUDICATA-^nJDOMKNT    ON    SKT-OFP. 

1.  In  an  action  by  a  firm,  defendants  set  up 
a  claim,  and  secured  a  certificate  in  their  favor, 
on  which  judement  was  entered,  and  thereaft«' 
sued  one  of  the  plaintiifs  in  the  first  suit,  and 
two  other  persons,  alleged  to  be  partners,  bat 
not  parties  plaintiff  in  the  first  suit,  on  the 
same  cause  of  action.  Held,  that  the  suit  could 
not  be  maintained. 

Appeal  from  Court  of  Common  Fleas, 
Bradford  (tennty. 

Action  by  James  HcFarlane  ft  (>o.  against 
H.  B,  KIpp  and  others.  From  a  Judgment 
for  defendants,  plaintiffs  appeal.    Affirmed. 

Argued  before  MITCHELL,  DKAN.PELL, 
BEOWN,  and  POTTER,  JJ. 

A.  T.  Freedley,  D.  C  De  Witt  and  L  Mc- 
Pherson,  for  appellants.  William  Maxwell 
Rodney  A.  Mercur,  James  H.  Codding,  and 
William  T.  Davies,  for  appellees. 

1 1.  Sm  JudgmeBt,  VOL  tO,  Cant.  Die-  I  UM. 
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BBOWN,  J.  In  1883.  Hiram  Frlsbie  and 
Horace  Klpp,  trading  as  Hiram  Friable  & 
Co.,  brougtit  suit  against  James  McFarlane 
&  Co.  in  the  court  of  common  pleas  of  Brad- 
ford county  to  December  term,  1893,  No.  331, 
to  recover  damages  for  an  alleged  breach  of 
a  lumber  contract  When  the  case  came  to 
trial  there  was  a  verdict  rendered  on  April 
17,  1901,  in  favor  of  the  defendants,  under 
their  plea  of  set-off,  for  $10,644.76.  While 
that  suit  was  pending,  the  appellants,  on 
June  7,  1899,  in  the  same  court,  brought  suit 
against  H.  B.  Kipp  (who  was  the  Horace 
Kipp  in  the  other  suit),  O.  W.  Kipp,  and  SL 
F.  Kizer,  trading  as  Hhram  Frlsbie  &  Oo. 
and  G.  W.  Klpp  &  Oo.  This  second  suit  was 
for  precis^  the  same  claim  for  which  the 
plaintiffs,  as  defendants  in  the  former  sidt, 
had,  under  their  plea  of  set-off,  recovered  a 
Judgment  against  Hiram  Frlsbie  and  Horace 
Klpp,  trading  as  Hiram  Frlsbie  &  Ca  The 
verdict  of  the  Jury  In  the  second  suit  was  for 
$11,421.82.  Instead  of  pleading  in  abate- 
ment in  the  flTBt  suit  that  Gt.  W.  Kipp  and 
E.  F.  Klzer,  now  alleged  to  be  copartners  of 
Frlsbie  and  H.  £.  Kipp,  had  not  been  named 
as  plaintiffs,  the  defendants  went  to  trial, 
electing  to  stand  on  their  plea  of  set-off  to 
recover  a  judgment  against  the  plaintiffs  on 
the  record.  It  Is  true  that  In  an  anomalous 
way  they  did  try,  after  the  verdict  and  cer- 
tificate had  been  retiurned  in  their  favor,  to 
insert  the  names  of  G.  W.  Kipp  and  E.  F. 
Klser  as  plaintiffs,  and  succeeded  in  doing 
so;  but  the  whole  proceeding  was  so  grossly 
Irregular  that  we  reversed  the  Judgment  en- 
tered against  O.  W.  Klpp  and  Klzer,  and  or- 
dered their  names  to  be  stricken  from  the 
record.  Frlsbie  t.  McFarlane,  196  Pa.  116, 
46  Atl.  868,  79  Am.  St  Bep.  696.  In  the 
present  case  the  question  reserved  by  the 
court  was  whether  the  plaintiffs  can  now  re- 
covw  on  their  claim,  which  is  the  Identical 
one  used  by  them  in  their  recovery  against 
one  of  the  present  defendants,  plaintiff  in 
the  suit  to  December  term,  1893,  No.  831. 
Having  been  of  opinion  that  the  plaintiffs 
could  not  use  their  claim  a  second  time  for 
the  purpose  of  obtaining  a  second  judgment 
against  the  firm  of  Hiram  Frlsbie  &  Co.  and 
Horace  B.  Kipp,  the  judgment  was  directed 
to  be  entered  for  the  defendants  non  obstante 
veredicto,  and  the  only  question  for  our  con- 
sideration is  the  correctness  of  the  Judgment 
so  entered. 

McFarlane  ft  Co.  had  but  one  cause  of 
action  against  the  firm  of  Hiram  Frlsbie  ft 
Oo.,  whoever  may  have  composed  It  In- 
stead of  enforcing  it  In  the  present  suit,  they 
saw  fit  to  do  so  under  their  plea  of  set-off 
In  the  former  one,  in  which  H.  E.  Klpp,  as  a 
member  of  the  firm,  was  one  of  the  plaintiffs. 
By  that  plea,  when  they  Insisted  upon  a  cer- 
tificate In  their  favor,  which  they  received 
from  the  jury,  they  became  the  actors,  and, 
having  recovered  once  against  Horace  EL 
Elipp  upon  the  Joint  contract  of  the  copart- 
nership, neither  he  nor  any  of  the  others 


Jointly  bound  with  him,  but  who  may  not 
have  been  joined  with  him  as  a  plaintiff,  can 
be  subjected  to  a  salt  by  the  defendants 
against  him  and  them  for  identically  the 
same  thing  that  was  the  subject  of  their  set- 
off. This  present  suit  is  against  him  as  well 
as  them,  and,  being  for  the  Jobit  liability. 
Judgment  cannot  be  only  against  them.  It 
must  be  against  all  of  them  or  in  favor  of 
all  of  them.  But,  if  against  all  of  them,  there 
will  be  two  Judgments  against  Kipp  on  the 
same  claim.  The  acts  of  April  6,  1880  (P. 
li.  277),  and  April  11,  1848  (P.  L.  536),  pro- 
viding when  coimrtners  not  served  or  Includ- 
ed in  one  suit  can  be  sued  in  another,  have 
no  application  to  a  case  like  this,  and  the 
question  before  us  will  be  disposed  of  with- 
out regard  to  them,  according  to  the  com- 
mon-law rule  upon  the  subject 

By  their  election  to  recover  under  their 
plea  of  set-off  in  the  first  suit  the  appellants 
were  as  effectually  bound  as  if  they  had  re- 
'  covered  on  the  same  cause  of  action  in  an- 
other suit  in  which  they  were  the  plaintiffs. 
Even  If  they  had  not  known,  when  they  put 
in  their  plea,  who  composed  the  firm,  their 
subsequent  discovery  of  who  the  real  mem- 
bers were  could  not  give  them  a  new  cause 
of  action.  The  breach  of  the  contract  was 
their  cause  of  action,  and  the  discovery  of 
other  partners  could  not  g^ve  them  a  new 
substantive  cause  of  action.  Smith  y.  Black, 
»  Serg.  ft  K.  142,  11  Am.  Dec  686.  In  that 
case.  In  which  it  was  decided  that  a  Judg- 
ment recovered  against  one  partner  la  a 
bar  to  a  subsequent  suit  against  both,  though 
the  new  defendant  was  a  dormant  partner 
at  the  time  of  the  contract,  and  was  not 
discovered  until  after  the  judgment  Duncan, 
J.,  said:  "No  principle  is  better  settled  than 
that  a  Judgment  once  rendered  absorbs  and 
merges  the  whole  cause  of  action,  and  that 
neither  the  matter  nor  the  parties  can  be 
severed,  unless,  indeed,  where  the  cause  of 
action  is  joint  and  several,  which  certainly 
actions  against  partners  are  not  Transit  in 
rem  Judicatam.'  •  *  •  I  am  of  opinion 
that  the  law  will  not  suffer  this  splitting  up 
either  of  actions  or  severing  of  persons,  and 
that,  where  the  cause  of  action  la  a  joint 
one,  a  judgment  once  rendered  eztingulBhes 
the  original  cause  of  action,  and  Is  a  bar, 
not  only  to  a  subsequent  action  brought 
against  the  same  persons,  but  against  all  oth- 
ers; that  the  Judgment  puts  an  end  to  all 
litigation  on  the  subject-matter  of  the  action; 
and  that  a  discovery  of  a  new  party  or  the 
happening  of  new  damages  does  not  give 
a  new  cause  of  action."  "It  must  be  con- 
sidered settled  that,  if  the  known  partner  is 
sued,  and  judgment  and  execution  against 
him,  without  satisfaction,  a  dormant  part- 
ner, afterwards  discovered,  cannot  be  made 
liable."  Anderson  v.  Levan,  1  Watts  &,  S. 
334.  The  doctrine  in  England  and  in  this 
country  as  to  the  effect  of  a  suit  and  Judg- 
ment against  one  of  two  or  more  partners  or 
Joint  contractors  is  announced  In  Mason  y. 
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BMred,  6  Wall.  231,  18  I*  Bkl  783:  "Th« 
general  doctrine  maintained  In  Bbgland  and 
the  United  States  may  be  briefly  stated.  A 
Judgment  against  one  upon  a  joint  contract 
of  Beveral  persons  bars  an  action  against 
the  others,  though  the  latter  were  dormant 
partners  of  the  defendants  in  the  original  ac- 
tion, and  this  fact  was  unknown  to  the  plain- 
tiff when  that  action  was  commenced.  When 
the  contract  is  Joint,  and  not  Joint  and  sev- 
eral, the  entire  cause  of  actlob  is  merged  in 
the  Judgment  The  Joint  liability  of  the  par- 
ties not  sued  with  those  against  whom  the 
Judgment  la  recovered  being  extinguished, 
their  entire  liability  is  gone.  They  cannot 
be  sued  separately,  for  they  have  incurred 
no  several  obligation;  they  cannot  be  sued 
Jointly  with  the  others,  because  Judgment 
has  been  already  recovered  against  fbe  lat- 
ter, who  would  otherwise  be  subjected  to  two 
suits  for  the  same  cause."  In  support  of 
this  doctrine,  among  many  other  authorities 
to  which  attention  could  be  called,  reference 
Is  made  to  the  following:  King  v.  Hoare,  13 
Meeson  Welaby,  404;  Sessions  v.  JobnaOD, 
95  U.  S.  847,  24  L.  Bd.  596;  United  States  ▼. 
Ames,  99  TJ.  S.  85,  26  U  Bd.  295;  Ward  v. 
Johnson  et  al.,  13  Mass.  148;  Robertson  v. 
Smith,  18  Johns.  459,  9  Am.  Dec.  227;  Wann 
V.  McNulty,  7  111.  856,  43  Am.  Dec.  58. 

The .  appellants,  having  recovered  once 
against  Horace  E.  Kipp,  cannot  do  so  again 
for  identically  the  same  claim  in  this  suit 
against  him  and  others  now  alleged  to  be 
his  copartners,  and  the  judgment  In  favor  of 
the  defendants  non  obstante  veredicto  la  af- 
firmed. 


(KM  Ps.  MS) 

GRAY   et  al.  t.   CITIZENS'   GAS   00.   OF 
PORT  AIXEGHANT. 

(Supreme  Court  of  Pennsylranla.    May  18, 
1903.) 

SPECIFIC  PBRPOHMANCB— REMBDT  AT  LAW^ 
DISMISSAL. 

1.  A  bill  for  Epecific  performance  will  not  be 
dismissed  merely  because  complainant  has  a 
remedy  at  law,  unless  it  is  shown  that  his  rem- 
edy is  adequate. 

2.  Where  a  bill  for  specific  performance  Is 
dismissed  on  the  ground  that  complainant  had 
a  remedy  at  law,  and  on  appeal  the  record  is 
so  insufficient  that  It  cannot  be  determined  that 
the  remedy  was  adequate,  the  decree  will  be 
reversed. 

Appeal  from  Court  of  Common  Pleas,  Mc* 
Kean  County;  Lindsey,  Judge. 

Bill  by  John  6.  Gray  and  Carl  R.  Bard 
against  the  Citizens'  Gas  Company  of  Port 
Alleghany.  From  a  decree  dismissing  the 
bill,  plaintiffs  appeal.    Reversed. 

Errors  assigned  were  as  follows:  (1)  The 
learned  court  erred  In  refusing  to  take  Juris- 
diction of  the  case.  (2)  The  learned  court 
erred  in  dismissing  the  plaintiff's  bill,  for  the 
reasons  contained  in  the  fourth  section  of  the 
twenty-ninth  paragraph  of  defendant's  an- 
swer, which  section  la  aa  follows:    "That 


specific  performance  of  «  contract  of  this 
character  cannot  be  enforced,  for  the  reason 
that  the  contract  Is  continuous,  lasts  for  so 
long  a  time  as  gas  can  be  procured  from  tlie 
territory  which  the  People's  Gas  Company 
had  at  the  date  of  the  making  of  said  con- 
tract or  thereafter  acquired,  and  would  re- 
quire a  cbnstant  stQ>ervlsion  and  oversight  by 
the  court,  which  supervision  and  oversight  by 
the  court  It  Is  imposGlble  to  give,  and  would 
Involve  a  large  amount  of  detail  as  to  the 
matter  of  the  number  of  wells  to  be  drilled, 
size  of  lines  to  be  laid,  quantity  of  gas  to  be 
furnished,  and  other  matters  rehiting  to  tbe 
corporate  business  of  defendant  company, 
which  the  court  has  neither  the  time  nor 
power  to  supervise,  conduct,  or  controL"  (3) 
The  learned  court  erred  In  dismissing  plaln- 
tUTs  bill,  for  tbe  reasons  contained  In  tbe 
fifth  section  of  the  twenty-ninth  paragraph 
ot  defendant's  answer,  which  section  la  aa 
fellows:  "That  the  plalntlfl  by  Its  own  Uli 
shows  that  It  has  an  adequate  remedy  In  law, 
said  bill  assuming  to  estimate  the  damages 
which  have  been  sustained,  and  thereby 
showing  to  the  court  that  the  damages  are 
capable  of  ascertainment,  and  therefore  the 
plaintiff,  if  It  has  suffered  any  damage,  can 
be  compensated  in  an  action."  (4)  The  learn- 
ed court  erred  in  dismissing  plalntUTB  bllL 

Argued  before  DUAN,  FELL;  BROWN, 
MESTREZAT,  and  POTTER,  JJ. 

John  O.  Johnson,  H.  N.  Rose,  Sheridan  Gor- 
ton, and  Thomas  F.  Rldbmond.  for  appellants. 
F.  D.  Gallup,  George  A;  Beny.  and  Robert 
L.  Bdgett,  for  appellee. 

PBB  OURIAM.  Tbs  question  raised  In 
this  case  Is  not  alone  whether  plaintiff  has 
a  remedy  at  law,  for  that  remedy  it  dearly 
has,  but  whether.  In  view  of  the  facts,  U  Is 
an  adequate  on&  It  may  be  conceded  that 
the  time  Is  not  very  remote  In  our  Judicial 
history  when  a  wronged  party  sought  the 
Intervention  of  equity,  and  he  could  be  truth- 
fully met  by  the  reply,  "Tou  have  a  remedy 
at  law  In  action  for  damages,"  such  reply 
would  have  bewi  tbe  end  of  his  bill;  he 
would  have  been  turned  out  of  court  for  want 
of  Jurisdiction.  But  this  answer  Is  no  longer 
conclusive  as  to  tbe  Jurisdiction.  Courts  now 
go  further,  and  Inquire  whether,  under  the 
facts,  the  remedy  at  law  Is  not  veratlously 
inconvenient,  and  whether  It  Is  so  proximate- 
ly certain  as  to  be  adequate  to  right  tbe 
wrong  complained  of.  In  this  case  the  court 
below,  giving  only  very  meagw  reasons,  and 
without  citing  a  single  authority,  dlsmisBed 
plaintiff's  bill  for  want  of  Jurigdictlon.  The 
learned  Judge  says  be  had  before  him  very 
full  briefs  of  the  opposing  counsel,  and  bis 
decree  Is  based  on  his  conclusions  from  these 
briefs.  What  they  contained  by  way  of  rea- 
son and  authority  we  are  not  informed.  It 
la  simply  impossible  on  this  appeal  to  satis- 
factorily review  the  question  at  Issue  from 
the  record  before  us.  The  court  below  should 
have  all  the  material  facts,  either  found  or 
agreed  upon,  before  It,  preliminary  to  Its  d» 
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cree,  and  so  sboald  we.  Necessarily,  onr 
opinion  now  mast  be  brief,  for  we  must  care- 
fullj  avoid  prematurely  Intimating  a  decision, 
before  the  facts  necessary  to  an  intelligent 
and  lawful  decree  are  before  us.  We  can 
only  say  now  that  tbe  court  may  or  may  not 
have  Jurisdiction.    We  do  not  know. 

The  appeal  is  sustained,  and  decree  rovers* 
ed.  It  is  directed  that  the  bill  be  reinstated, 
and  tbe  record  be  remitted  to  the  court  be- 
low for  further  proceedings,  as  suggested  in 
tlUs  opinion. 


(SM  Pa.  SU) 

CONTAS  V.  CITT  OF  BRADFORD  et  aL 

(Snpreme  Court  of  Pennsylvania.    May  18, 
1903.) 

ORDINANCB-CONSTRUCTION— FIRB    LIMITS. 

1.  Where  a  city  ordinance  provided  that  with- 
in c»tain  limits  no  baildings  should  be  "con- 
structed or  reconstructed,"  except  of  incom- 
bustihle  materials,  a  change  in  the  wooden 
building  by  putting  in  a  new  front  of  galvaniz- 
ed iron  and  ceiling  of  steel  and  roof  of  elate, 
and  an  increase  of  height  of  six  feet  and  two 
inches,  is  not  affected  thereby,  the  words  "con- 
structed or  reconstructed"  not  prohibiting  an 
owner  from  repairing  his  wooden  buildings 
standing  witliin  such  fire  limits. 

Appeal  from  Court  of  Common  Pleas,  Mc- 
Kean  County. 

BUI  by  A.  Contas  against  the  city  of  Brad- 
ford and  others.  V^m  a  decree  for  plain- 
tiff, defendants  appeal    Affirmed. 

Tbe  following  is  the  opinion  of  tbe  court 
below,  filed  by  Morrison,  P.  J.: 

"Findings  of  Fact 

"CI)  By  written  stipulation  dated  October 
25,  1902,  signed  by  the  solicitors  for  all  par- 
ties, it  is  agreed  that  the  hearing  in  this  case 
shall  be  a  final  one,  the  printing  of  the  bill 
and  answer  by  defendant  being  waived,  and 
It  being  agreed  that  the  case  is  regularly  at 
Issue.  It  is  further  agreed,  if  an  injunction 
issue,  the  bail  shall  be  |100. 

"(2)  The  plaintiff  is  the  owner  in  fee  of  a 
lot  of  land  situated  on  the  south  side  of  the 
Main  street,  in  the  city  of  Bradford,  and 
having  erected  thereon  a  two-story  double- 
boarded  building  twenty  feet  wide  in  front 
on  Main  street  and  extending  back  eighty 
feet.  This  building  rests  on  stone  piers,  and 
lias  wooden  sills  and  floors,  and  a  wooden 
ceiling,  and  shingle  roof,  and  tbe  outsides 
of  tbe  building  covered  with  wooden  siding. 
It  was  constructed  about  twenty  years  ago, 
and  has  become  somewhat  decayed,  and 
needed  new  sills,  new  first  floor,  and  the  ceil- 
ing needed  strengthening  by  new  Joists;  It 
needed  a  new  roof  and  required  painting. 

"(3)  The  plaintiff  made  a  parol  contract 
with  Frank  S.  Slattery  to  make  the  follow- 
ing repairs  upon  said  building:  To  put  in 
new  Joists  and  sills  for  tbe  first  floor,  and  a 
new  floor,  a  new  steel  ceiling,  a  new  gal- 
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vanlzed  iron  front  and  galvanised  bay  win- 
dow; to  raise  the  building  by  splicing  at  the 
bottom,  next  to  the  sills,  two  feet  and  six 
inches,  so  that  the  storeroom  on  the  first  floor 
would  be  two  feet  six  inches  higher  than  at 
present;  to  paper  the  building  upstairs,  and 
paint  it,  and  put  on  new  shingles  or  slate 
roof,  and  to  put  in  new  piers  for  the  founda- 
tion if  it  was  found  that  they  were  needed. 
No  ctianges  were  to  be  made  tn  the  external 
sides  of  the  building.  The  walls  were  to 
remain  outside  as  they  were,  except  the  rais- 
ing of  the  same  two  feet  six  inches.  The 
building  was  not  to  be  widened  or  lengrth- 
ened.  The  back  room  upstairs  was  to  be 
made  into  a  kitchen.  The  external  appear- 
ance of  the  building  was  to  remain  the  same, 
except  the  galvanized  iron  front 

"(4)  The  plaintiff's  lot  and  building  is 
within  the  fire  limits  of  tbe  city  of  Bradford, 
and  is  covered  by  ordinance  of  the  city  of 
Bradford  No.  907,  the  material  part  of  which, 
so  far  as  this  case  is  concerned,  Is  as  fol- 
lows: 'Within  which  no  building  shall  here- 
after be  constructed  or  reconstructed  except 
of  brick,  stone,  iron  or  other  incombustible 
material,'  etc.  This  ordinance  is  authorized, 
and  is  in  accordance  with  the  act  of  assem- 
bly approved  May  23,  1889  (P.  L.  293,  art  6, 
(  3,  cl.  40),  as  amended  by  the  act  of  as- 
sembly of  May  16,  1901  (P.  L.  284,  (  14). 

"(5)  That  plaintiff,  being  about  to  have 
the  repairs  mentioned  above  made  upon  his 
building,  was  stopped  by  the  city  authorities 
on  the  ground  that  what  he  was  doing  was 
reconstruction  of  his  wooden  building,  and 
was,  therefore,  in  violation  of  the  said  ordi- 
nance and  the  acts  of  assembly. 

"(6)  The  expense  of  constructing  the  plain- 
tlfTs  building  entire  would  be  about  |3,li00, 
but  the  cost  of  the  contemplated  repairs  was 
only  $1,500. 

"The  plaintiff  has  asked  as  to  find  tbe 
following  facts  and  conclusions  of  law: 

"Facts. 

"(1)  The  work  to  be  done  by  the  plaintiff, 

as  shown  by  the  testimony  in  this  case,  does 
not  amount  to  a  reconstruction  of  the  build- 
ing described  in  plaintiff's  bilL  Answer. 
Affirmed. 

"(2)  That  said  work,  as  shown  by  the  evi- 
dence in  this  case,  is  not  a  reconstruction  of 
said  building,  but  simply  a  repairing  of  the 
same.    Answer.  Affirmed. 

"Oonclusions  of  law. 

"(1)  The  ordinance  of  said  city  of  Brad- 
ford, to  wit  Ordinance  No.  907,  approved 
November  26,  1901,  and  the  act  of  assembly 
approved  May  28,  1889,  in  pursuance  of 
wlUch  said  ordinance  was  passed,  do  not  pro- 
hibit the  repairing  of  wooden  buildings  with- 
in the  limits  prescribed  by  said  ordinance. 
Answer.  Affirmed. 

"(2)  That  said  ordinance,  and  the  act  of 
a8B«nbly  upon  which  the  same  is  predicated, 
being  in  derogation  of  the  common-law  right 
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of  the  plaintiff  to  use  his  property  as  he 
deems  proper,  must  be  construed  strictly 
against  the  city.    Answer.  Affirmed. 

"(3)  Under  the  law  and  facts  in  this  case 
the  plaintiff  is  entitled  to  the  injunction  pray- 
ed  for.    Answer.  AfHrmed. 

"Defendant's  Requests  for  Findings  of  Fact. 

"(1)  That  the  defendant  city  of  Bradford 
has,  by  Ordinance  No.  907,  approved  Novem- 
ber 26,  1901,  prescribed  certain  fire  limits 
within  which  no  building  shall  be  constructed 
except  of  brick,  stone,  iron,  or  other  Incom- 
bustible material,  with  the  outer  walls  there- 
of eight  inches  in  thickness  In  a  building 
less  than  twenty  feet  to  the  eaves,  twelve 
Inches  In  thickness  in  a  building  less  than 
forty  feet  and  more  than  twenty  feet  in 
height,  and  four  inches  additional  thickness 
for  each  additional  twenty  feet  in  height; 
and  also  with  the  roof  covered  with  tin.  Iron, 
slate,  or  other  fireproof  material.  Answer. 
A£Brmed. 

"(2)  That  the  plaintiff  is  the  owner  In  fee 
of  a  certain  lot  of  land  with  building  thereon 
erected,  known  as  No.  28  Main  street.  In  the 
city  of  Bradford,  and  within  the  fire  limits 
prescribed  by  said  Ordinance  No.  907,  ap- 
proved November  26,  1901.  Answer.  Af- 
firmed. 

"(3)  We  do  not  quote  defendant's  request 
No.  3  in  full  here,  for.  the  reason  it  is  not  In 
accordance  with  the  evidence,  and  we  can- 
not affirm  it,  but  It  will  be  filed  and  answer- 
ed in  the  negative. 

"(4)  The  building  now  standing  was  built 
over  twenty  years  ago.    Answer.  Afllrmed. 

"(6)  The  building  is  now  unoccupied  and 
unfit  for  occupancy.    Answer.  Affirmed. 

"Conclusions  of  Law  Asked  by  Defendant 

"(1)  That  the  work  which  the  plaintiff  Iiad 
undertaken  to  perform  upon  building  No.  28 
Main  street.  In  the  city  of  Bradford,  is  a 
construction  or  reconstruction  of  a  building, 
such  as  is  prohibited  by  said  Ordinance  No. 
907,  of  the  city  of  Bradford,  approved  No- 
vember 26,  1901.    Answered  In  the  negative. 

"(2)  That  the  plaintiff  is  not  entitled  to 
the  relief  prayed  for.    Answer.    Refused. 

"(3)  That  the  plaintiff's  bill  in  this  case 
should  be  dismissed,  with  costs.  Answer. 
Refused. 

"Discussion. 

"The  sole  question  In  this  case  dex>end8 
upon  the  legal  meaning  of  the  wprd  'recon- 
struct,' as  used  in  Ordinance  No.  907  of  the 
city  of  Bradford.  Words  of  a  statute,  un- 
less In  some  way  controlled  by  the  context, 
are  to  be  considered  In  the  ordinary  and  pop- 
ular acceptation  of  the  terms  used.  Statutes 
or  ordinances  thereunder  in  derogation  of 
the  common-law  right  of  the  citizen,  and  de- 
priving him  of  his  common-law  rignt  to  use 
and  enjoy  his  property,  are  to  be  considered 
most  strictly  against  the'  public  and  in  favor 
of  the  citizen.  Penal  statutes  or  ordinances, 
'>r  ordinances  and  statutes  penal  in  their 


character,  are  to  be  considered  most  strictly 
against  the  public  and  in  favor  of  the  citizen. 
"Now,  let  us  look  at  the  meaning  of  the 
words  'construct'  and  'reconstruct.'  Web- 
ster says:  'Construct  To  put  t<^etber  In 
their  proper  place  and  order  the  constituent 
parts  of;  to  build;  to  form;  as,  to  construct 
an  edifice;  to  build.'  'Reconstruct  To  con- 
struct again;  to  rebuild;  to  form  again  or 
anew.'  The  Century  Dictionary:  'To  con- 
struct again;  to  rebuild.'  In  De  Wald  et  at 
V.  Woog,  158  Pa.  497,  27  Atl.  1088,  the  word 
'reconstruct'  seems  to  have  been  Judicially 
considered.  In  that  case  the  old  structure  was 
an  oldfashloned  two-story  house,  and  it  seems 
to  us  the  changes  made  were  much  more  im- 
portant and  extensive  than  those  contemplat- 
ed by  the  plaintiff  in  this  case;  yet  it  is 
held  that  it  was  not  a  reconstruction,  or  a 
new  building,  or  a  rebuilding.  In  this  case 
Landis'  Appeal,  10  Fa.  379,  is  cited.  In 
this  case  Coulter,  J.,  says,  on  page  380:  'In 
the  common  understanding  and  language  of 
the  people,  when  we  speak  of  the  erection  or 
construction  of  a  house  or  building  we  mean 
the  erection  of  a  new  house  or  building,  not 
the  rebuilding  of  an  old  one.'  It  Is  a  maxim 
with  the  courts  that  statutes  In  derogation 
of  the  common  law  mnst  be  construed  strict- 
ly. Cooley's  Oonstitutional  Limitations,  p. 
60;  Broom's  Maxims,  p.  33.  Penal  statntes 
must  be  construed  strictly  In  favor  of  the 
accused.  Bucher  v.  Commonwealth,  103  Pa. 
628;  Gallagher  v.  Neal,  8  Pen.  &  W.  183; 
Cake  V.  Jacoby,  2  Wkly.  Notes  Oas.  391. 
Statutes  for  regulation  of  trade,  imposing 
fines  and  forfeitures,  are  to  be  construed 
strictly  as  penal,  and  not  liberally  as  re- 
medial laws.  Commonwealth  v.  Shopp,  1 
Woodw.  Dec.  123.  A  municipal  ordinance 
Imposing  a  penalty  must  be  construed  ac- 
cording to  its  spirit  and  intent  An  act  may 
be  within  the  limit  and  yet  no  violation  of 
the  ordinance.  Philadelphia  v.  Wright  4 
Phlla.  138.  In  our  opinion,  the  proper  legal 
construction  of  the  words  'construcf  and  're- 
construct' found  in  the  act  of  May  23,  1889 
(P.  L.  293),  as  amended  by  the  act  of  May 
16,  1901  (P.  L.  234,  i  14),  and  embodied  in 
the  ordinance  of  the  city  of  Bradford  No. 
907,  Is  to  prohibit  the  construction  or  build- 
ing of  a  wooden  structure  within  the  limits 
fixed  by  the  ordinance;  that  the  word  "re- 
constructed' simply  has  the  legal  effect  of 
preventing  any  evasion  of  the  prohibition  cre- 
ated by  the  words  'no  building  shall  here- 
after be  constructed';  that  Is  to  say,  the 
ordinance  cannot  be  evaded  by  claiming  the 
right  to  reconstruct  or  rebuild  a  wooden 
building  which  had  been  demolished  or  de- 
stroyed, either  by  accident  or  design.  But 
the  words  'constructed  or  reconstructed'  can- 
not be  construed  to  prohibit  an  owner  from 
repairing  his  wooden  building  which  stands 
within  the  fire  limits.  And  we  are  clearly 
of  the  opinion  that  the  repairs  contemplated 
by  the  plaintiff,  as  set  out  In  our  findings 
of  fact  do  not  amount  to  construction  or  re- 
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eonstrnctlon  within  the  meaning  of  the  law. 
The  building  will  not  be  materially  enlarged; 
in  fact,  it  will  be  no  wider  and  no  longer 
than  when  the  repairs  were  begun.  It  wUl 
be  two  feet  and  six  inches  higher;  but  the 
new  front  will  be  galvanized  iron,  and  the 
celling  and  wainscoting  wUl  be  steel,  and 
certainly  this  reduces  the  fire  risk,  and  the 
roof  will  be  slate  In  place  of  wooden  shin- 
gles. To  say  that  the  contemplated  repairs 
amount  to  a  reconstruction  or  constructing 
again  or  rebuilding  of  the  wooden  structure 
seems  to  us  putting  a  forced  and  unusual 
meaning  upon  these  terms.  If  to  put  a  new 
front  in  a  building  and  a  new  celling  and 
a  new  roof  and  painting  the  building  Is  a 
reconstruction  of  a  building,  then  we  do  not 
understand  the  meaning  of  these  terms.  Hav- 
ing reached  this  conclusion,  it  follows  that 
the  plaintiff  is  entitled  to  repair  his  building, 
and  that  the  action  of  the  city  in  refusing 
to  pei-mlt  him  to  do  so  is  illegal,  and  must 
be  restrained.  We  are  not,  however,  dispos- 
ed to  restrain  the  city  from  preventing  the 
plaintiff  from  putting  shingles  on  the  build- 
ing for  a  roof,  and  say  that  the  roof  mnst 
be  of  slate  or  some  other  nonlnflammable  ma- 
terial." 

Argued  before  DEAN,  FHIX^  BROWN, 
MESTREZAT,  and  POTTER,  JJ. 

F.  P.  Schoonmaker,  for  appellants.  Gteorge 
A.  Berry  and  Robert  L.  Edgett,  for  appellee. 

PER  CURIAM.  We  can  add  nothing  to 
what  has  been  so  well  and  concisely  said  In 
demonstration  of  the  correctness  of  his  Judg- 
ment by  the  learned  Judge  of  the  court  be- 
low. All  the  assignments  of  error  are  over- 
ruled, and  the  Judgment  Is  affirmed  on  the 
opinion  of  the  court  below. 


(KM  Pa.  217) 

POTTER  COUNTY  WATER  CO.  t.  BOR- 

OUGH  OF  AUSTIN  et  al. 

(Supreme  C  urt  of  Pennsylvania.    May  18, 

1903.) 

MUNICIPAL    CORPORATION— WATER    SUPPLY- 
CONTRACT— CONSTITUTIONAL    LAW. 

1.  Where  a  borough,  in  1897,  contracted  with 
a  water  company  to  supply  the  borough  with 
water  for  fire  purposes,  and  the  citizens  with 
water  for  domestic  purposes,  it  could  not  there- 
after violate  its  contract  by  the  erection  of  wa- 
terworks. 

2.  Act  May  8,  1901  (P.  L.  140),  entitled  "Ait 
act  to  provide  a  supply  of  water  for  the  use 
of  the  public,  either  by  the  erection  and  op- 
eration of  waterworks  or  by  contract,"  is  un- 
constitutional as  to  section  2  of  that  act,  so 
far  as  it  tends  to  avoid  existing  contracts. 

Appeal  from  Court  of  Common  Pleas,  Pot- 
ter Coun^. 

Bill  by  the  Potter  County  Water  Company 
against  Austin  borough  and  others.  From  a 
decree  for  plaintiff,  defendants  appeal.  Af- 
firmed. 

K  3.  S««  Conatltutional  Law,  voL  Vi,  Cant  ZMc  i 

m. 


The  following  opinion  was  filed  in  the 
court  below: 

"Findings  of  Fact 

"(1)  I  find  as  a  matter  of  fact  that  on  Oc- 
tober 16,  1897,  the  borough  of  Austin  passed 
an  ordinance  authorizing  and  empowering 
one  John  P.  Mclntyre,  acting  for  himself, 
or  for  a  corporation  formed  for  supplying 
water  in  the  borough  of  Austin,  his  suc- 
cessors and  assignees,  to  construct  and  main- 
tain waterworks  In  said  borough. 

"(2)  I  find  as  a  matter  of  fact  that  by  said 
oidlnance  the  said  Mclntyre,  or  his  assigns, 
should  file  with  the  borough  clerk  within 
sixty  days  a  written  acceptance  of  the  terms 
of  the  ordinance,  and  within  one  year  should 
have  the  water  plant  In  successful  operation, 
and  on  filing  said  acceptance  was  to  be  deem- 
ed a  contract  between  the  borough  and  Mc- 
lntyre and  his  successors.  This  also  Is  aver- 
red, in  the  plaintiff's  bill,  and  not  denied  In 
the  defendants'  answer. 

"(8)  I  find  as  a  matter  of  Cact  that  on 
October  16,  1897,  John  P.  Mclntyre  filed  with 
the  borough  clerk  an  acceptance  of  the  pro- 
visions of  the  ordinance  above  cited. 

"(4)  I  find  as  a  matter  of  fact  that  soon 
after  what  is  called  the  Potter  County  Wa- 
ter Company,  the  plaintiff  in  this  case,  was 
chartered,  and  that  John  P.  Mclntyre  then 
assigned  and  transferred  all  his  right  and 
Interest  to  the  privilege  to  him  granted  by 
said  ordinance  of  October  16,  1897,  to  said 
company. 

"(5)  I  find  aa  a  matter  of  tact  that  the 
ordinance  above  stated,  In  its  first  section, 
granted  the  right  to  John  P.  Mclntyre,  or 
his  assigns,  to  lay  all  pipes  necessary  for  the 
transportation  of  water  for  'public  and  do- 
mestic purposes'  In  said  borough. 

"(6)  I  find  as  a  matter  of  fact  that  the 
line  of  pipe  called  the  Iron  line'  had  been 
previously  constructed  by  private  individuals 
In  said  borough,  and  that,  having  been  trans- 
ferred to  the  borough  by  the  private  parties, 
the  said  borough  agreed  to  deliver  to  said 
Mclntyre  the  free  and  uninterrupted  i>osses- 
Bion  of  said  'iron  line,'  and  that  Mclntyre 
agreed  to  furnish  water  for  fire  purposes  free 
for  the  fifteen  hydrants  then  located  In  said 
borough,  and  that  the  borough  agreed  to  rent 
of  Mclntyre  such  additional  hydrants  as 
might  be  necessary  for  fire  protection  for 
the  term  of  the  ordinance,  and  pay  the  said 
Mclntyre  or  his  successors  an  annual  rental 
of  $15  each  for  such  additional  hydrants. 

"(7)  I  find  as  a  matter  of  fact  that  soon 
after  the  acceptance  of  said  ordinance  and 
the  incorporation  of  the  Potter  County  Wa- 
ter Company  that  the  said  water  company 
proceeded  to  construct  and  operate  a  water 
plant  in  the  borongh  of  Austin,  laying  pipes, 
putting  In  hydrants,  and  furnishing  water  to 
the  people  of  Austin  for  domestic  purposes, 
and  to  the  public  for  fire  purposes;  said 
work  being  completed  within  one  year,  aa  re- 
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quired,  and  Is  being  operated  by  the  Potter 
County  Water  Company  to  the  present  date, 

"(8)  I  find  as  a  matter  of  fact  that  after 
the  filing  of  the  plaintiff's  bill  in  this  case, 
and  the  granting  and  serrlce  upon  them  of 
the  rule  to  show  cause  why  preliminary  in- 
junction should  not  issue,  to  wit,  on  June  17, 
1901,  the  borough  council  passed  an  ordi- 
nance providing  for  an  election  to  be  held  on 
July  30th  for  the  purpose  of  determining 
whether  an  Indebtedness  of  $19,769.40  should 
be  incurred  for  the  purpose  of  erecting  a  wa- 
ter system  for  said  borough  of  such  capacity 
as  may  be  required  to  supply  water  for  fire 
purposes  and  to  S1^>ply  its  citizens  with  pure 
spring  water  for  fire  and  domestic  use. 

"(9)  I  find  that  this  election  was  advertla- 
ed  and  held,  and  a  majority  voted  in  favor  of 
such  increase  of  indebtedness. 

"(10)  I  find  aa  a  matter  of  fact  that  no 
actual  work  has  yet  been  done  upon  the 
ground  in  the  construction  of  said  plant,  but 
that  the  authorities  of  the  borough  intend  so 
to  do,  and  that  the  borough  council  has  ad- 
vertised for  bids  for  bonds  of  the  borough, 
the  avails  of  the  sale  of  said  bond  to  be 
used  in  the  constmctlon  of  said  plant. 

"(11)  I  do  not  find  from  the  evidence  that 
the  borough  of  Austin  is  indebted  in  any 
amount  whatever,  but  I  do  find  that  the  as- 
sessed valuation  of  said  borough  is  $282,620^ 

"(12)  I  find  that  the  iron  line  was  turned 
over  to  the  plaintiffs  by  the  borough,  as  was 
required  by  the  ordinance  of  1887,  and  was 
connected  with  the  other  lines  of  the  plaintiff 
company,  and  that  the  plaintiff  has  furnished 
water  through  the  said  lines,  as  required  by 
the  ordinance  of  1887. 

"(13)  I  find,  as  a  matter  of  fact,  that  some 
time  in  the  year  1893  or  1884  some  citizens 
of  Austin  borough,  who  were  styled  the 
'Board  of  Trade,'  entered  Into  an  agreement 
with  the  Messrs.  Goodyear  (a  lumber  manu- 
facturing company  at  Austin),  by  which  It 
was  agreed  that  the  committee  should  lay 
a  pipe  some  half  a  mile  or  mile  long  down 
through  the  Goodyear  piling  grounds  for  the 
protection  of  bis  lumbermen  from  fire;  In 
consideration  of  which  the  Goodyears  were 
to  locate  car  shops  at  Austin.  Tills  line  was 
built,  and  appears  to  tiave  been  connected 
with  the  plaintifTs  lines.  This  line  was  not 
laid  in  the  streets  of  Austin,  but  is  entirely 
on  the  lands  of  Goodyear.  It  appears  from 
the  evidence  to  be  managed  and  controlled 
by  the  Goodyears,  and  I  do  not  find  anything 
in  the  evidence  connecting  the  Potter  County 
Water  Company  with  the  transaction. 

"Findings  of  taw. 

"Answers  to  the  request  of  the  counsel  for 
the  plaintiff  for  findings  of  law: 

"(1)  That  the  facts  proved  In  this  case  show 
such  a  contract  and  proceedings  between  the 
borough  of  Austin  and  the  Potter  County 
Water  Company  as  prevents  the  borough 
from  erecting  a  municipal  water  plant  of  its 
own  for  supplying  itself  with  water  tor  fire 


purposes  or  its  citizens  with  water  for  do- 
mestic purposes.  Answer.  Tills  request  is  an- 
swered in  the  affirmative. 

"(2)  That  the  said  borough  cannot  erect  a 
municipal  water  plant  to  supply  its  citizens 
with  water  for  domestic  purposes  or  to  sup- 
ply for  fire  purposes  under  the  provisions  of 
the  act  of  assembly  approved  Hay  3,  1901 
(P.  L.  140),  as  the  same  is  unconstitutional 
for  the  reason  that  the  title  gives  no  notice 
of  the  provisions  contained  in  the  second  sec- 
tion of  said  act  Answer.  This  request  is 
answered  In  the  affirmative  so  far  as  to  de- 
clare the  second  section  of  the  act  of  1901  so 
far  as  it  attempts  to  avoid  existing  contracts 
unconstitutional,  but  we  decline  to  declare 
the  whole  of  said  act  unconstitutional  for  the 
reasons  assigned  in  this  request 

"(3)  That  the  borough  cannot  erect  a  mu- 
nicipal water  plant  to  supply  Its  citizens  with 
water  for  domestic  purposes  under  the  pro- 
visions of  the  act  of  assembly  approved  May 
3,  1901  (P.  L.  140),  as  the  same  is  unconsti- 
tutional for  the  reason  that  the  second  sec- 
tion of  the  same  is  unconstltutionaL  Answer. 
I  affirm  the  third  request  so  far  as  to  declare 
the  second  section  of  the  act  of  1901  nncon- 
stltutional  as  to  contracts  existing  at  the  time 
of  its  passage. 

"(4)  That  the  borough  cannot  erect  a  mu- 
nicipal water  plant  to  supply  its  citizens  witb 
water  for  domestic  purposes  or  to  supply  wa- 
ter for  fire  purposes  under  the  provisions  of 
the  act  of  assembly  approved  May  3,  1901 
(P.  li.  140),  for  the  reason  that  the  said  act 
Is  prospective  only,  and  does  not  apply  to 
this  case,  where  a  contract  existed  at  the 
time  of  the  passage  of  the  act  of  assembly, 
and  Is  still  In  force;  that,  if  the  act  should 
be  held  not  to  be  prospective,  but  to  apply 
to  this  case,  or  cases  like  this,  where  con- 
tracts existed  for  the  supply  of  water  be- 
tween a  borough  and  a  water  company  at  the 
time  of  the  passage  of  the  act  and  still  ex- 
isting, It  is  unconstitutional  as  impairing  the 
obligation  of  contracts  under  the  tenth  sec- 
tion of  the  first  article  of  the  Constitution  of 
the  United  States.  Answw.  This  request  is 
affirmed  so  far  as  to  declare  the  second  sec- 
tion of  the  act  of  1901  imconstitutlonal  so  far 
as  It  violates  existing  contracts. 

"Discussion. 

'This  case  Is  but  a  repetition  of  No.  1, 
September  term,  1902.  In  that  case  I  have 
filed  a  short  opinion,  giving  my^  conclusions 
of  the  law  as  applicable  as  well'to  this  case 
as  to  the  one  where  It  was  filed.  It  Is  diffi- 
cult to  tell  why  two  cases  should  be  brought 
and  tried  at  great  length  between  substan- 
tially the  same  parties  involving  the  same 
questions.  Such  practice  leads  to  confusion, 
more  than  It  aids  in  determining  either  law 
or  facta  The  evidence  was  given  In  foil 
in  both  cases,  answers  having  been  filed  In 
both  cases,  and  at  the  last  hearing  It  was 
agreed  by  and  between  the  parties  that  the 
case  should  be  decided  by  the  court  the  same 
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BB  thongh  upon  the  flnaT  hearing  of  the  bU]^ 
as  nothing  could  be  gained  by  Intermediate 
appeal.  I  think  the  ordinance  of  October  18, 
1887,  canatmed  with  the  acceptance  by  Mlo 
Intyre  add  the  Babaeqnent  conatmctlon  and 
operation  Of  the  vater  plant,  conclude*  the 
borough.  It  traa  an  exercise  of  the  right 
formerly  tn  the  borough,  and  the  borun^ 
cannot  disregard  the  contract  and  destroy 
the  $40,000  invested  in  the. water  plant  I 
think  further  that  the  second  sectioa  of  the 
act  of  assembly  of  1801  Is  unconstitutional 
BO  far  as  It  undertakes  to  affect  the  contract 
then  existing  between  the  water  company 
and  the  borough,  and  that  the  plaintiff  is 
entitled  to  an  injunction  restraining  the  bor- 
ough from  constructing  a  water  plant  either 
for  fire  or  domestic  serrlce,  as  the  ordinance 
above  cited  clearly  applies  to  tbe  one  as  much 
as  the  other. 

"The  counsel  for  the  plaintiff  will  prepare 
and  submit  an  Injtmctlon  in  this  case  re- 
stralidng  the  borough  from  constructing  a 
water  plant  for  the  purpose  of  furnishing  wa- 
ter either  for  fire  or  domestic  service." 

Argued  before  DMAN,  FELL,  BROWN, 
MESTEEZAT.  and  POTTER,  JJ. 

W.  L  Lewis  and  F-  B.  Baldwin,  for  appel- 
lants. Walter  Lyon  and  Selbert  &  Lllllbndge, 
for  appellee.  - 

PER  OURIAH.  The  decree  of  the  court 
below  in  this  case  Is  clearly  right  fbr  the 
very  manifest  reasons  set  out  by  the  learned 
judge  of  that  court  In  his  opinion^  filed.  On 
that  opinion  the  decree  is  affirmed. 


(65  N.  J.  K.  172) 

COLONIAL  WOOLEN  CO.  t.  TRENTON 
WATER  POWER  CO. 

(Court  of  Chancery  of  New  Jersey.    Oct.  8, 
1003.) 

BASEMENTS  —  CONVEYANCB   —  RBSTRIOTIONS 

—TAILRACB— EXCESSIVE  DISCHAHaS  OP 

WATER— INJUNCTION— MILLJ3. 

1.  In  a  salt  for  an  injunction  to  restrain  de- 
fendant from  discharging  water  into  a  tail- 
race  ranning  over  plaintiff's  land  It  appeared 
that  defendant  claimed  the  right  of  eo  doing 
because  of  the  delineation  of  the  tailrace  on 
a  map  of  the  lands,  made  by  the  former  owner, 
under  whom  plaintiff  claimed,  and  defendant 
also  claimed  that  plaintiff's  title  gave  him  no 
property  rights  in  the  tailrace  itself.  Beld, 
that  such  questions  being  purely  legal  ones,  and 
an  action  pending  in  wnich  they  could  be  de- 
termined, an  injunction  would  be  awarded  re- 
straining the -discharge  of  an  amount  of  water 
dangerous  to  plaintiff's  premises,  and  the  suit 
retained  until  the  questions  were  determined 
at  law. 

2.  An  amendment  to  defendant's  answer 
would  be  allowed,  setting  up  the  pendency  of 
the  action  at  law,  on  payment  of  costs. 

Suit  by  the  Colonial  Woolen  Company 
against  the  Trenton  Water  Power  Company. 
Complainant  awarded  an  Injunction  restrain- 
ing the  excessive  discharge  of  water  Into  a 
tailrace  across  its  lands. 

John    C.    Montgomery,    for    complainant 
James  Buchanan,  for  defendant 
66A.-63 


BBED, '  V. .  C.  The  complainant  is  tba 
owner  of  a  woolen  mill  en  the-  northeast  cor- 
ner of  Union  and  Cass  streets  In  Tirenton. 
Tke  orlgtoal  mill,  known  as  the  "Saxony 
Mill,"  seems  to  have  been  a  brick  stnvMure, 
built  some  00  years  ago.  Frame  buildings 
have  also  been  used  -in  connection  with  the 
brick  structure  for  a  period  almost  as  long. 
Alongside  of  the  easterly  ^de  of  the  original 
mill  ran  a  stream  of  water  which  had  its 
origin  np  near  Warr^  street,  and  ran  near 
Federal  street,  by  the  mill,  to  the  Delaware 
tlver.  Aboat  the  time  the  mill  was  built, 
the  canal  of  the  water  power  company,  now 
owned  by  the  defendant,  was  extended  down 
to  the  westerly  side  of  the  mill.  The  ma- 
chlnwy  of  the  mill  was  run  by  a  water  wheel 
fed  by  water  led  in  upon  it  from  this  canal 
through  a  raceway  leading  from  the  canal 
tDto  the  mill.  The  water,  after  use  upoh 
the  wheel,  was  discharged  into  the  stream 
already  mentioned,  and  passed  through  It  In- 
to the  Delaware  river.  The  unused  water 
of  the  canal  was  for  many  years  discharged 
through  a  raceway  which  snppllecl  water  to 
the  water  wheel  of  the  New  Jersey  Iron  & 
Steel  Company.  When  the  New  Jersey  Iron 
&  Steel  Company  sold  out  to  the  American 
Bridge  Company,  the  raceway  vras  closed, 
and  since  then  the  canal  of  the  water  -power 
has  been  filled  up  south  of  the  defendanfii 
mtll.  The  canal  now  terminates  Just  sobtb 
of  the  raceway  that  leads  to  defendant'^ 
mfll,  with  no  outflow  at  Its  southern  end. 
About  three  years  ago  a  SMncSh  pipe  was 
laid  above  the  mill,  leading  from  the  canal 
of  the  defendant  into  this  stream,  or  the 
bed  of  what  had  been  this  stream.  The  pur- 
pose of  laying  this  pipe  was  to  draw  off  the 
debris  which  settled  in  the  canal  when  the 
water  was  not  discharged  through  the  race- 
way of  the  complainant,  which  dfibrls  would 
have  otherwise  settled  to  the  bottom  of  the. 
canal,  lessening  Its  depth,  and.  In  conse- 
quence. Its  capacity  as  a  reservoh:.  The 
complainant  had  complained  that  the  quan- 
tity of  water  was  Insufficient  to  run  Its 
wheel.  Last  April,  a  disagreement  having 
arisen  between  the  imrtles  respecting  the 
rate  to  be  paid  for  water  furnished  to  com- 
plainant, the  gates  of  the  raceway  were 
closed,  and  the  complainant  was  deprived  of 
its  water  power.  The  only  outlet  from  this 
branch  of  ttie  caAal  was  thereafter  the  96- 
Inch  pipe.  This  pipe  was  at  times  opened  to 
Its  entire  capacity,  and  by  reason  of  the  vol- 
ume of  water  so  'sent  down  the  bed  of  the 
stream,  which  had  become  a  tailrace,  the 
complainant  Insisted  that  the  foimdatlons  of 
the  frame  iMrtlon  of  their  mill  were  washed 
out,  and  at  times  Its  dyeing  tubs  were  Inun- 
dated, to  the  Injury  of  goods  In  them,  and 
to  their  damage  in  arresting  the  work  of  the 
mill.  It  is  to  restrain  the  Venting  of  this 
watw  tbitattgh  the  3S-lnch  pipe  into  this 
stream  or  tailrace  ttiat  this  bill  Is  filed. 

The  defendant  asserts  a  right  to  vent  Its 
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waters  Into  this  stream  or  tallrace,  Tvlilch 
runs  through  the  complainant's  property.  It 
appears  that  In  1838  George  M.  and  Benja- 
min Coatea,  who  owned  a  tract  of  land  ad- 
joining the  raceway  of  the  water  power  com- 
pany, then  the  Trenton  Delaware  Falls  Com- 
pany, had  a  map  of  the  land  plotted.  This 
map  was  entitled  "Plan  of  Mill  Sites  and 
Building  Lots  oa  the  Raceway  of  the  Tren- 
ton Delaware  Falls  C!o.,  New  Jersey."  Up- 
on it  was  delineated  a  tallrace  running  from 
the  reservoir  at  Federal  street  to  Cass  street 
This  taiirace,  as  plotted,  ran  through  the 
property  of  the  complainant  where  the  wa- 
ter now  flows,  and,  so  far  as  can  be  ascer- 
tained, in  the  same  course  as  the  original 
stream  already  mentlMiedw  On  September  1, 
1810,  George  M.  and  Benjamin  Coates  sold 
lots  60  and  61,  as  plotted  upon  tliis  map, 
to  Andrew  Allison.  In  his  deed  there  is  a 
reference  to  the  map,  although  there  Is  no 
direct  mention  of  the  taiirace  plotted  there- 
on. Upon  these  two  lots  Allison  built  the 
Saxony  Mills,  now  owned  by  the  complain- 
ant On  August  27,  1846,  the  Coateses  en- 
tered into  an  agreement  with  the  water  pow- 
er company,  by  which  the  latter  were  per- 
mitted to  waste  and  discharge  water  from 
Its  canal  into  this  tallrace,  and  to  "widen, 
deepen,  and  improve,  the  same."  Tills  agree- 
ment was  never  recorded,  and  was  made,  as 
is  perceived,  after  the  Coateses  had  sold 
lots  60  and  51,  now  owned  by  the  complain- 
ant Afterwards  other  lots  were  sold  by 
the  Coateses  by  reference  to  the  plotting, 
some  of  which  are  now  owned  by  the  com- 
plainant There  is  nothing  to  show  that  the 
complainant  tiad  notice  of  the  rights  of  the 
defendant  to  vent  its  water  tlirough  this  tail- 
race  other  than  the  map  itself,  to  which  ref- 
erence was  made  in  the  deeds,  and  the  con- 
figuratloui  of  the  ground  itself.  Defendant 
however,  insists  that  the  delineation  of  the 
tallrace  upon  the  map  was  notice  to  the 
complainant  that  there  was  a  right  of  flow- 
age  through  this  taiirace,  and  that  this  tail- 
race  was  a  conduit  for  the  use  of  the  waste 
water  from  defendant's  canal.  Defendant 
also  claims  that  the  deed  for  lots  60  and  61 
passed  no  prop«1y  rights  in  the  taiirace  it- 
self, and  therefore  the  complainant  has  no 
tooting  to  complain  of  the  flowage  of  water 
through  it 

These  are  purely  legal  questions,  and.  In 
xny  Judgment,  should  be  settled  in  an  actl<» 
At  law.  An  action  is  now  pending  in  which 
these  questions  can  be  determined.  This 
suit  will  be  retained  until  these  questions 
are  in  this  manner  settled.  In  the  mean- 
time I  am  of  the  opinion  that  there  should 
be  an  Injunction  against  the  use  of  the  36- 
inch  pipe  to  its  full  capacity.  From  the  tes- 
timony, and  from  personal  inspection  of  the 
tallrace  since  the  hearing,  through  wlilcb 
was  flowing  a  stream  of  water  vented  by 
the  partly  open  pipe,  I  am  convinced  that 
damage  is  lllEely  to  accme  to  complainant's 


property  If  water  is  discharged  In  quanti- 
ties eqiul  to  the  full  capacity  of  tiie  pipe. 
1  should  think  that  not  more  than  one-third 
of  Its  capacity  was  in  use  when  I  saw  It  and 
that  seemed  to  be  sufficient  for  all  present 
needs  of  the  water  power.  I  will  advise  an 
injunction  against  discharging  a  larger  quan- 
tity tiian  this  until  the  determination  of  tlie 
light  to  dlscliarge  It  all  shall  be  adjudicated 
at  law.  I  will  allow  the  amendment  to  tlie 
answer  setting  np  the  pendency  of  the  ac- 
tion at  law  upon  paymmt  of  costs  ot  the  mo- 
tion and  the  costs  of  filing  a  repUcatloa  to 
the  amended  answo-. 


(66  N.  J.  B.  ICT) 

HBMSLBT  ▼.  MARLBOROUGH  HOTEL 
OO. 

(Conrt  of  Chancery  of  New  Jersey.    Sept  29, 
1903.) 

VENDOR    AND    PURCHASER— DEEDS— KBSTBIC- 
TIONS— GENERAL   SCHEME!— EVI- 
DENCE!—INJUNCTION. 

1.  The  original  deed  of  dedication  ot  a  tract 
of  land  showed  a  street  with  lots  on  each 
side,  but  there  was  no  statement  as  to  any  re- 
Btriction  against  erecting  buildings  within  a 
certain  distance  of  the  street  and  deeds  made 
by  the  owners  of  lota  K>ld  on  the  westerly  side 
of  the  street  contained  no  such  restriction, 
though  deeds  subsequently  made  to  lots  on  the 
easterly  aide  contained  such  a  restriction.  Seld, 
that  it  was  not  shown  that  there  was  a  "gen- 
eral scheme  or  plan"  whereby  such  a  pestrie- 
tion  was  to  apply  as  to  all  the  lots  abutting 
on  such  street 

2.  Where  the  owners  and  dedicators  of  a 
tract  of  land,  in  selling  lots  on  one  side  of  a 
street  placed  in  the  deeds  a  restriction  against 
tlie  erection  of  any  buildings  within  a  certain 
number  of  feet  of  the  street,  if  such  fact 
evinced  a  "plan  or  scheme"  to  restrict  bnildings 
from  l>eing  placed  within  such  distance  of  the 
street  on  that  side  thereof,  it  could  not  be  en- 
forced by  a  grantee  of  one  of  the  lots  on  the 
other  side  of  the  street  but  only  by  a  grantee 
of  a  lot  on  the  side  of  the  street  to  which 
the  plan  applied. 

3.  Where  the  owner  of  a  lot  on  the  westerly 
side  of  the  street  deeded  certain  lands  on  the 
easterly  side,  lying  north  of  the  grantor's  lot 
a  restriction  in  the  conveyance  against  the 
erection  of  a  building  within  'a  certain  number 
of  feet  of  the  street  showed  no  intention  that 
the  covenant  should  inure  to  the  benefit  of  the 
grantor's  lot 

4.  A  grantee  held  a  lot  under  a  deed  which 
restrained  the  placing  of  a  building  witliin  cer- 
tain limits,  but  he  erected  a  building  so  that 
tlie  bay  window  in  the  upper  story  encroached 
beyond  the  limits,  and  a  pillar  encroached 
slightly,  and  built  a  walk  beyond  the  limita. 
Held,  that  the  encroachments  being  in  ^art  trir- 
ial  and  unintentional,  and  it  appearing  that 
other  buildings  had  encroached  substantially 
beyond  the  limits,  and  remained  unmolested,  « 
mandabny  injunction  to  compel  the  removal  of 
the  encroachments  would  be  refused. 

6.  Where  the  owner  of  a  lot  conveyed  a  near- 
by lot  on  the  opposite  side  of  the  street  with  a 
covenant  that  no  building  should  be  erected 
within  certain  limits  without  the  consent  of 
the  "grantor  or  her  heirs,"  the  absence  of  a 
building  within  which  limits  insured  light  and 
air  to  the  grantor's  lot  the  phrase  "or  her 
heirs"  indicated  that  the  benefit  of  the  stipola- 
tion  was  not  to  attach  to  the  grantor's  lot, 
but  inured  to  her  and  her  heiia. 
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Suit  by  Frederldc  Hemsley  against  the 
Marlborough  Hotel  Company  for  a  mandatory 
Injunction  to  restrain  the  violation  of  te- 
strlctlYe  covenants  In  a  deed.  BUI  dismiss- 
ed. 

See  B2  Atl.  1132. 

Joseph  H.  GasklU.  for  complainant  0.  L. 
Cole,  for  defendant. 

BBBD,  V.  O.  The  parties  to  this  suit  are 
the  same  as  those  In  the  case  reported  In  62 
N.  J.  Eq.  164,  60  Atl.  14.  The  former  suit 
was  brought  to  enforce  by  injunction  a  re- 
strlctlve  covenant,  and  the  purpose  of  this 
suit  Is  to  restrain  the  violation  of  two  ofher 
restrictive  covenants  respecting  the  same 
property.  The  facts  upon  which  the  relief 
is  asked  can  be  more  quickly  apprehended 
by  the  use  of  the  diagram  in  the  report  of 
the  preceding  case. 

The  complainant  is  the  owner  of  lot  No. 
1— the  Disston  cottage  lot— and  lots  Nos.  2 
and  3,  shown  upon  the  diagram.  The  de- 
fendant is  the  owner  of  lots  14  to  25,  in- 
clusive. Upon  a  part  of  this  property  the 
defendant  has  erected  a  hotel  known  as  the 
Marlborough.  It  la  insisted  that  this  hotel 
la  so  constructed  as  to  infringe  two  cove- 
nants, binding  upon  th6  owners  of  the  land 
upon  which  it  is  erected.  The  first  asserted 
violation  is  that  the  hotel  has  been  built 
within  IS  feet  of  Park  Place;  and  the  sec- 
ond, that  the  building  has  been  extended 
more  than  200  feet  beyond  the  southerly 
iMundary  line  of  a  lot  known  as  Amelia  R. 
Sparks'  lot,  looking  towards  the  ocean. 
There  is  no  doubt  that  the  defendant  was 
bound  by  restrictions  of  the  kind  mentioned. 
It  seems,  also,  that  in  erecting  the  building 
the  bay  windows  in  the  upper  stories  en- 
croached upon  the  15-foot  strip  of  land,  that 
a  pillar  slightly  extended  beyond  the  200- 
foot  limit,  and  that  a  walk,  elevated  from  11 
to  14  feet,  has  been  built  from  the  piazza 
of  the  hotel  to  the  municipal  board  walk,  en- 
tirely beyond  the  limit  mentioned  in  the 
covenant 

The  primary  question,  assuming  that  the 
covenant  is  enforceable  by  some  one,  is 
whether  Mr.  Hemsley  has  the  right  to  com- 
pel its  observance. 

I  win  first  speak  of  the  15-foot  covenant, 
which  appears  In  the  deeds  for  the  defend- 
ant's property  In  these  words:  "No  building 
whatever,  shall  ever  be  erected  on  said  lot 
of  ground,  within  the  space  of  fifteen  feet 
from  Park  Place."  This  covenant  was  nev- 
er entered  into  with  Mr.  Hemsley,  but  was 
contained  in  deeds  from  the  predecessors  in 
the  title  which  Mr.  Hemsley  holds,  who 
made  conveyances  of  portions  of  the  land 
now  owned  by  the  defendant  The  com- 
plainant rests  in  his  right  to  enforce  this 
covenant  upon  two  grounds:  First,  upon  the 
existence  of  a  general  plan  that  a  15-foot 
space  upon  Park  Place  should  be  kept  clear 
of  buildings:    second,  that  he  bought  his 


property  from  Mary  Disston  after  she  had 
sold  property  to  thei  defendant  by  a  deed  In 
which  the  restriction  was  put  for  the  benefit 
of  her  remaining  property,  now  owned  by 
the  complainant  To  determine  the  ques- 
tion thus  raised,  it  is  essential  to  trace  the 
devolutions  of  the  titles  of  the  properties 
involved.  The  original  tract  of  land  plot- 
ted upon  the  diagram  was  owned  by  Hamil- 
ton Disston  and  George  F.  Lee.  On  May  28, 
1879,  they  made  a  deed  of  dedication  of  a 
street  60  feet  in  width,  labeled  "Park  Place," 
and  of  a  park  lab^ed  "Brighton  Park." 
Nothing  was  said  in  the  deed  respecting  the 
present  restriction.  Also  on  May  28,  1870, 
Disston  and  Lee  sold  lot  1— the  Disston  cot- 
tage lot— to  Mary  Disston.  This  deed  did 
not  contain  the  15-foot  restriction.  On  the 
same  day  Hamilton  Disston  sold  to  Lee  his 
undivided  interest  in  lots  2,  8,  4,  6,  and  6, 
Botth  of  the  Disston  cottage  lot  In  this 
deed  there  was  no  mention  of  the  restric- 
tion. On  September  11,  1879,  Lee  conveyed 
these  lots  to  Mary  Disston  by  a  deed  con- 
taining this  covenant  By  deed  of  September 
10,  1879,  but  acknowledged  by  one  of  the 
grantors  on  September  11,  1879,  Disston  and 
Lee  sold,  lots  16  and  16  to  Amelia  R  Sparks, 
and  the  deed  contained  the  covenant  Mary 
Disston,  It  is  perceived,  then  owned  all  the 
property  on  the  east  side  of  Park  Place,  con- 
sisting of  the  Disston  cottage,  without  re- 
striction, and  of  lots  2,  8,  4,  5,  and  6,  im- 
pressed with  the  restriction.  Disston  and 
Lee  owned  all  the  lots  on  the  westerly  side 
Of  Park  Place,  except  lots  15  and  16,  which 
two  lots  had  been  sold  to  Amelia  B.  Sparks, 
impressed  with  the  restriction.  Thereafter 
all  the  deeds  from  Mary  Disston  or  her  rep- 
resentative, and  all, the  deeds  from  Lee  and 
Disston,  for  property  bounding  upon  Park 
Place,  contained  the  15-f  oof  restrictive  cove- 
nant ffary  Disston  sold  the  westerly  half 
of  lots  4,  5,  and  6,  bounding  on  Paik  Place, 
to  F.  A.  Park,  on  February  10,  1881,  by  deed 
containing  the  covenant  Her  Interest  in  lots 
1,  2,  and  3  passed  to  the  complainant  by  a 
deed  dated  October  1, 1803,  made  by  the  execu- 
tors of  Mary  Disston,  which  deed  contained 
the  covenant  It  is  perceived  that  there  is 
no  evidence  of  a  plan  respecting  the  15-foot 
retrocession  from  Park  Place,  except  such 
as  can  be  discovered  in  the  deeds  actually 
executed.  Nothing  of  it  appears  in  the  dedi- 
cation deed,  or  upon  the  map  filed  with  It 
Now,  it  Is  to  be  observed  that,  if  the  plan 
can  be  evolved  from  the  deeds  themselves. 
It  must  be  confined  to  the  easterly  side  of 
Park  Place.  The  first  deed,  putting  the  title 
of  lots  2,  8,  4,  5,  and  6  on  the  westerly 
side,  which  liad  been  held  in  common  by 
Disston  and  Lee,  passing  the  title  to  Lee  In 
severalty,  contained  no  restriction.  Nor  wa» 
the  restriction  contained  in  the  deed  from 
Disston  and  Lee  to  Maiy  Disston  for  the 
Disston  cottage  lots.  The  absence  of  the 
restriction  from  these  deeds  Is  fatal  to  tha 
theory  of  tiie  existence  of  a  general  pla^ 
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coyeiiog  the  grounds  loclnding  these  lots, 
liespectlng  the  lots  on  the  easterly,  side  of 
Park  Place,  as  already  observed,  all  the  deeds 
from  Dlsston  and  I^ee  contained  the  cove- 
nant But  If  it  be  conceded  that  this  fact 
alone  is  sufficient  to  establish  the  existence 
of  a  plan,  the  scope  of  which  is  evidenced 
by  what  was  actually  contained  in  the  deeds 
(upon  which  question  no  opinion  is  express- 
ed), it  is  apparent  that,  inasmuch  as  the' 
scheme  includes  the  lots  on  that  side  of 
Park  Place  only,  the  right  to  enforce  the 
covenant  by  virtue  of  such  a  plan  resides 
only  in  a  grantee  of  one  of  those  lots.  It 
follows,  therefore,  that  the  complainant  ob- 
tained no  right  to  enforce  the  covenant,  as 
the  assignee  Of  Mary  Dlsston,  by  virtue  of 
the  existence  of  any  plan. 

The  remaining  auestion  is  wheth^,  as  a 
subsequent  grantee  of  Mary  Dlsston,  the 
complainant  can  successfully  assert  a  right 
to  enforce  the  covenant.  The  answer  to  this 
question  depends  upon  the  solution  of  an- 
other query,  namely,  whether  the  covenant 
contained  in  the  deed  of  Mary  Dlsston  to  the 
Female  Academy  wa?  inserted  for  the  bene- 
fit of  the  property  now  owned  by  the  com- 
plainant This  query  arose  in  the  preceding 
case, '  already  mentioned,  in  respect  to  the 
.dwelling-house  covenant  which,  in  respect 
to. the  present  question,  seems  to  stand  upon 
the  same  footing  as  the  present  covenant  In 
that  case  the  conclusion  was  reached  that 
there  was  no  evidence  of  an  intention  that 
that  covenant  was  made  for  the  benefit  of 
lots  1,  2,  and  8.  .  The  bame  consideration 
leads  to  a  similar  conclusion  in  this  case. 
If,  however,  Mrs.  Dlsston  or  the  complain- 
ant had  ever  been  equipped  with  the  right  to 
enforce  this  covenant  it  would  hardly  seem 
equitable  to  do  so  now  by  means  of  a  man- 
datory Injunction.  The  encroachments  of  the 
main  building  are  trivial  and  unintentional 
The  encroachments  of  the  bay  windows  are 
substantial.  But  in  view  of  the  encroach- 
ments of  the  porches  of  the  other  buildings 
upon  the  15-foot  strip,  on  the  same  side  of 
Park  Place,  which  have  remained  unmolest- 
ed, I  think  that  an  injunction  commanding 
the  removal  of  the  projections  complained  of 
should  be  refused. 

The  remaining  question  involves  the*  other 
covenant  This  covenant  was  contained  in 
one  deed  only— that  of  Mary  Dlsston  to  the 
Female  Academy,  a  predecessor  in  the  ti- 
tle of  the  defendant  The  words  of  this 
covenant  are,  "No  building  or  improvement 
of  any  kind  shall  be  erected  on  said  lot 
of  ground  more  than  two  hundred  feet  with- 
out the  consent  of  Mary  Dlsston  or  her 
heirs,  beyond  the  southernmost  boundary  line 
of  the  .lot  of  Amelia  R.  Sparks  looking  to- 
wards the  ocean."  This  stipulation  seems  to 
differ  from  the  preceding  in  the  particular 
that  the  erection  upon  the  200  feet  was  for- 
bidden without  the  consent  of  Mary  Dlsston 
or  her  heirs.  The  last  words,  however,  in- 
stead  of   exhibiting  an   understanding   be- 


tween the  parties  that  the  atlpnlatlon  vras 
for  the  benefit  of  th«  Dlsston  cottage  lot  in 
my  Judgment  Indicate  tbe  direct  oj^osite. 
It  seems  to  me  to  exhibit  an  Intention  tliat 
Mary  Dlsston  should  retain  a  limited  control 
over  the  use  of  the  200  feet  for  the  benefit 
of  herself  and  her  heirs.  It  may  be  that  tbe 
ciause  was  Inserted  because  Mary  Dlsston 
expected  to  live  tn  the  Dlsston  cottage,  and 
that  while  living  there  she  desired  to  be  pro- 
tected against  any  Interception  of  view  or  air 
over  tbe  200  feet  But  she  retained  In  her- 
self and  her  htirs  the  right  to  release  the 
covenantors  or  its  assigns  from  the  burden 
of  the  covenant  whether  she  should  or 
should  not  remain  the  owner  of  tlie  Dlsston 
cottage.  The  permanence  of  the  stipulation 
depended  upon  a  subsequent  agreement  be- 
tween Mary  Dlsston  or  her  heirs,  and  not 
upon  the  ownership  of  tbe  200-foot  strip. 
Tbe  benefit  of  the  stipulation  did  not  become 
attached  to  the  Dlsston  cottage,  and  did  not 
pass  to  the  purchaser  of  that  land. 
The  bill  should  be  dismissed. 


(tS  N.  J.  K.  28) 

AXiWABD  T,  ALWABD. 

(Court  of  Cbanceiy  of  New  Jersey.    Sept.  28, 
1808.) 

DIYORCB-OaSBRTION. 

1.  When  a  husband  leaves  his  wife  witbout 
indicating  at  the  time,  by  word  or  act  that  he 
intended   to  desert   her,    such   intent  may   be 

established    by    proof   jnstifymg   the   inference 
that   he   thereafter   remained   alive^    and    free 
and  able  to  return  to  her. 
(Syllabus  by  the  Court) 

Bill  by  Anna  B.  Alward  agahist  Lewis  P. 
Alward  for  divorce.    Decree  for  complainant 

James  J.  Bergen,  for  petitioner. 

MAGIB,  Ch.  In  this  cause,  which  was  un- 
defended, the  master  to  whom  the  matter  was 
referred  reported  that  petitioner's  proofs  made 
out  the  wilUul  and  continued  desertion  char- 
ged In  the  petition.  Upon  examination  of  the 
proofs  it  appeared  that' defendant  at  the  time 
of  the  alleged  desertion  was  living  with  peti- 
tioner, and  was  employed  by  a  railroad  com- 
pany. On  that  morning  he  left  the  place  of 
residence  as  if  to  go  to  his  work,  and  did 
not  Indicate  by  any  word  or  act  that  he  did 
not  intend  to  retiurn.  He  did  not  take  with 
him  or  remove  any  of  his  clothes  or  belong- 
ings. From  that  time  he  remained  absent,  and 
without  communicating  with  his  wife,  the 
petitioner.  In  the  case  of  Sweeney  v.  Swee- 
ney, 62  N.  J.  Bq.  357,  50  AU.  785,  the  evi- 
dence disclosed  that  the  husband,  who  was 
charged  with  desertion,  had  left  his  wife  un- 
der similar  circumstances,  and  had  remained 
away  for  the  statutory  period.  A  divorce 
was  refused  on  the  ground  tliat  such  evidence 
was  Insufficient  to  establish  willful  and  obsti- 
nate desertion.  In  the  absence  of  proof  from 
which  it  could  be  found  or  inferred  that  the 
husband  remained  alive,  and  was  free  and 
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able  to  return  to  his  wife  i£  be  4efltred  to  do 

so.  In  the  ca,^  In  band  the  evidence  clearly 
shows  that  petltloqer,  upon  the  failure  of  de^ 
fendant  to  return  on  the  day  he  left,  imme- 
diately set  on  foot  a  search  for  hint.  The 
search  was  made  by  her  and  friends  of  both 
parties.  It  was  apparently  made  in  good  faith, 
and  it  was 'Continued  and  persisted. in  for  a 
reasonable  time.  It  included  an  examination 
of  plaoes  in  widch  his  body  would  be  likely 
to  be  found  if  he  bad  met  with  accident  in  his 
dangerous  employment,  or  if  he  had  taken  bis 
own  life.  It  also  Included  places  where  he 
had  been  accustomed  to  resort.  A  careful 
review  of  the  evidence  satisfles  me  that  it 
justifies  the  Inference  that  defendant  remained 
alive.  If  that  inference  be  adopted,  the  evi- 
dence showing  that  he  was  last  seen  in  a 
locality  in  this  state  not  far  from  his  resi- 
dence, in  bis  ordinary  condition  of  health, 
Justlfles  the  further  Inference  that  he  was  free 
and  able  to  return  to  his  wife  If  be  desired  to 
do  so.  His  continued  and  anexplatued  ab- 
sence thereafter  brings  the  case  within  the 
doctrine  laid  down  in  Sargent  v.  Sargent,  88 
N.  J.  Bq.  204,  86  N.  J.  Eq.  644,  to  the  effect 
tbat  a  husband  who  bad  left  his  wife  without 
any  word  .or  act  indicating  intent  to  desert 
her  wfia  shown  to.  have  entertained  that  intent 
by  proof  Omf.  he  was  alive,  and  able  to  return 
to  her  if  he  choset  but  tbat  be  liad  continuous- 
ly remained  away  from  her. 

The  master's  report  will  be  nfflrmad,  and  a 
decree  made. 


(«  N.  :r.  B.  780)' 

t^riLSON   et  al.   v.   AMEBICAN  PALAOB 
OAR  CO.  OF  NEiW  JERSEt  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersity. 
Sept  22,  1903.) 

BQniTT-JURI8DICTI0N— DETERMINATION— 
SERVICK  ON  DEFENDANT. 

1.  A  defendant  is  entitled  to  raise  by  plea 
the  qnestion  of  the  jarisdlction  of  a  court  of 
-equity,  and  to  demand  in  limine  the  Judgment 
of  the  court  whether  he  should  answer  the  blU. 

2.  Such  a  plea,  showing  lack  of  jurisdiction 
over  the  defendant,  need  not,  in  our  practice, 
designate  another  tribunal  in  which  he  may 
be  sued. 

3.  When  the  object  of  a  Uli  in  equity  is  to 
affect  the  claims  of  ,the  defendant  to  property 
which  Is  not  located  within  the  state,  and  the 
defendant  is  not  a  resident  or  citizen  of  the 
state,  or  is  a  foreign  corporation,  which  has  not 
anbjected  itself  to  the  jurisdiction  of  the  states 
the  court  can  require  Jurisdiction  over  the  de- 
fendant only  by  service  of  process  or  notice 
within  the  state,  or  by  the  voluntary  appear- 
ance of  the  defendant. 

Swayze^    Vredenburgh,    Vroom,    and    Oreen, 
JJ.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  Court  of  Chancery. 

BUI  by  Wallace  Wilson  and  others  against 
the  Ajnerlcan  Palace  Oar  Company  of  New 
Jersey  and  others.  Deotee  for  plalntiffa  (54 
AU.  415),  and  defendants  appeal.  Appeal  dls- 
mlflsed. 

f  L  8a«  E<mitr.  vol.  u.  a«it  otg.  i  w. 


I  Edward  (ti  Keasbey,  for  complainants. 
Robert  H.  McOarter,  for  defendants. 

DISON,  J.  The  bill  in  this  case  was  filed 
by  several  stockholders  in  the  American  Pal- 
ace Car  Contpany  of  Maine,  on  behalf  oT 
themselves  .and  such  other  stockholders  as 
should  come  in,  to  restrain  the  American 
Palace  Oar  Company  .of  New  Jersey  from  dis- 
posing of  the  property  and  assets  of  the  Maine 
company,  which,  it  alleged,  bad  been  trans- 
ferred to  the  New  Jersey  company  in  Augnst, 
1887.  By  an  amendment  of  the  bill  made  in 
September,  1901,  the  Maine  company  was 
made  a  party  defendant,  and  afterwards,  by 
a  supplemental  bill,  the  American  Palace  Car 
Company  of  New  Tork  and  George  A.  Den- 
liam,  one  of  Its  incorporators  and  directors, 
were  brought  into  the  suit  as  defendants. 
For  the  purpose  of  objecting  to  tbe  Jurisdic- 
tion of  Hie  court,  these  ttaree  defendants  bave 
filed  a  Joint  and  several  plea,  averring  that 
none  of  them  has  any  prcqperty  or  claims  any 
right  to  any  property  within  tbfai  state;  that 
the  pnverty  conoeraing  which  the  suit  is 
brought  is  not  located  within  the  state;  that 
Denham  is  a  resident  and  dtlsen  of  tbe  state 
of .  Massachusetts ;.  that  tbe  corporations  ex- 
ist under  and  by  Tlrtae  of  tbe  laws  of  Ute 
states  of  Maine  and  New  Tork,  respectively, 
and  itave  never  made  a]n>llcatlon  for  the  right 
or  privilege  of  transacting  business  imder 
the  laws  of  New  Jersey:  tbat  neither  of  them 
has,  OS  ever  bad,  any  office,  agent,  agency,  or 
place  of  business  witliin  this  state;  and  that 
no  process  or  notice  of  the  suit  has  been  serv- 
ed upon  any  of  these  thrae  d^endants  with- 
in tbe  state.  Not  denying  any  of  these  aver- 
ments, the  complainants  bave  procured  an  or- 
der overruling  tibe  plea  and  requiring  the  de- 
fendants to  answer  the  bill,  and  from  that 
order  this  appeal  is  taken. 

The  right  of  a  defendant  to  raise  the^qnes- 
tlon  of  the  Jurisdiction  of  a  court  of  equity, 
and  to  demand  in  Umlae  the  Judgment  of.  the 
court  whether  he  sbonld  answer  the  bill,  is 
clear.  If  the  matter  showing  lack  of  Juris- 
diction appear  on  tbe  face  of  the  bill,  the 
question  is  to  be  raised  by  demurrer;  if  not, 
a  plea  setting  forth  the  matter  is  the  proper 
course.  Story's  Eq.  PL  II  712,  714.  (Common- 
ly, in  former  tlmcs^  sach  a  plea  in  the  Eng- 
lish courts  of 'general  Jurisdiction  was  requir- 
ed to  name  another  court  in  which  the  c«m- 
plaiiunt  might  lawfully  seek  tbe  relief  desir- 
ed, but  this  practice  spcang  out  of  the  foct 
that  those  courts  regarded  every  person  as 
subject  to  their  Jurisdiction,  unless  he  could 
designate  a  particufair  tribunal  wherein,  as  a 
special  privilege,  he  was  to  be  sued.  But  in 
this  country  that  fact,  cannot  be  predicated 
of  eitber  the  federal  or  the  state  courts,  or 
even  of  tbe  governments  under  wblch  they 
exist.  The  Judicial  authority  over  persons  be- 
longing to  tbe  Union  is  confined  by  the  terms 
in  which  it  has  been  dcJlegated.  and  that  be- 
longing to  each  state  is  limited  by  the  re- 
striction which  the  federal  Oonstitutlou  Im- 


Digitized  by 


Google 


998 


05  ATLANTIC  RBPORTEB. 


Qg.J. 


poses.  Hoice,  when  a  plea  to  the  Jnrisdic- 
tion  of  a  federal  court  shows  the  defendant 
to  be  outside  of  the  delegated  authority,  or 
Buch  a  plea  In  a  state  court  shows  him  to  be 
within  the  restricted  class.  It  becomes  unim- 
portant whether  any  other  tribunal  can  af- 
ford the  relief  sought.  Moreover,  no  such  spe- 
cial privilege  as  was  required  to  oust  the 
general  Jurisdictions  In  England  exists  among 
ns.  Accordingly,  In  the  latest  form  book,  Is- 
sued by  a  gentleman  presumably  skilled  in 
practice^  we  find  that  the  designation  of  an- 
other tribunal  in  such  a  plea  is  omitted.  1 
Loveland's  Forms  of  Fed.  Trac.  47.  The  rea- 
son given  in  the  court  below  for  the  order 
In  question  was  that  it  was  necessary  or  proii- 
er  for  the  complainants  to  make  these  persons 
defendants  in  the  bill,  and  that  they  ought  to 
have  an  opportunity  to  defend  the  suit.  This 
may  be  conceded,  but  it  by  no  means  follows 
that  they  can  be  obliged  to  submit  to  the  Ju- 
risdiction, or  that  their  presence  Is  necessary 
to  enable  the  court  to  deal  with  the  rights  of 
other  parties  in  the  suit  Mr.  Daniel,  In  his 
excellent  book  on  Chancery  Practice,  makes 
the  following  statements,  which  are  supported 
by  the  cases  to  which  he  refers:  "It  Is  the 
constant  aim  of  a  court  of  equity  to  do  com- 
plete Justice  by  deciding  upon  and  settling 
the  rights  of  all  persons  interested  In  the  sub- 
ject of  the  suit,  BO  as  to  make  the  perform- 
ance of  the  order  of  the  court  perfectly  safe 
to  those  who  are  compelled  to  obey  it,  and  to 
prevent  future  litigation.  For  this  purxmse 
all  persons  materially  Interested  In  the  sub- 
ject ought  generally,  either  as  plaintiffs  or 
defendants,  to  be  made  parties  to  the  suit,  or 
ought,  by  service  upon  them  of  a  copy  of  the 
bill  or  notice  of  the  decree,  to  have  an  op- 
portunity afforded  of  making  themselves  ac- 
tive parties:  in  the  cause,  if  they  should  think 
nt"  1  Dan.  Ch.  Pr.  (6th  Am.  Bd.)  190.  "The 
s<xiot  application  of  this  rule  In  many  cases 
creates  difficulties  which  have  Induced  the 
courts  to  relax  it"  Id.  191.  "When  a  per- 
son who  ought  to  be  a  party  Is  out  of  the  Ju- 
risdiction of  the  court,  that  fact,  being  stated 
In  the  bill  and  admitted  by  the  defendant  or 
proved  at  the  hearing,  Is  In  most  cases  a 
sufficient  reason  for  not  bringing  him  before 
the  court,  and  the  court  will  proceed  without 
blm  against  the  other  parties,  as  far  as  cir- 
cumstances will  permit"  Id.  150,  152. 
"Where  a  suit  affects  the  rights  of  persons 
out  of  the  Jurisdiction,  the  court  will,  In  some 
cases  where  there  are  other  parties  concern- 
ed, proceed  against  those  other  parties;  and. 
If  the  absent  persons  are  merely  passive  ob- 
jects of  the  Judgment  of  the  court,  or  their 
rights  are  incidental  to  those  of  the  parties 
before  the  court,  a  complete  determination 
may  be  obtained  without  them."  Id.  149.  In 
Smith  V.  Hib«iiian  Mine  Co.,  1  Sch.  &  Lef. 
2S8,  Lord  Redesdale  said:  "The  ordinary 
practice  of  courts  of  equity  In  England,  when 
one  party  Is  out  of  the  Jurisdiction  and  other 
parties  within  it,  Is  to  charge  the  fact  in  the 
bill  that  such  i)ersoh  is  out  of  the  Jurisdiction, 


and  then  the  court  proceeds  against  the  otli- 
er  parties,  notwithstanding  be  Is  not  before 
It"  These  citations  sufflclentiy  indicate  that 
In  the  system  of  equity  Jurisprudence  which 
we  have  Inherited -there  may  be  cases  where- 
in the  court  lacks  Jurisdiction  over  persona 
whom.  If  they  were  within  the  Jurisdiction,  it 
would  be  necessary  to  bring  into  the  cause ;  and 
that,  while  It  is  proper  to  afford  such  persons 
an  opportunity  to  come  in,  yet  If  they  will 
not  consent,  the  court  does  not  require  that 
they  be  included  as  apparent  parties,  and 
will  proceed  without  them  a^  far  as  Justice 
dictates. 

It  remains,  therefore,  only  to  determine 
whether  the  matters  stated  in  this  plea  sho'w 
the  defendants  to  be  beyond  the  compulsory 
Jurisdiction  of  the  court,  and.  If  they  do,  then 
formally  to  dismiss  the  defendants  firom  tbe 
controversy  In  which  they  declare  themselves 
unwilling  to  participate.  Although  our  stat- 
utes have  long  contained  provisions  accord- 
ing to  which  the  Court  of  Chancery  may 
make  decrees  against  absent  defendants  wltU 
the  same  effect  as  if  they  were  present,  yet 
It  must  be  remembered  that  since  the  adop- 
tion of  the  fourteenth  amendment  of  the  fed- 
eral Constitution  in  1868  New  Jersey  has  not 
possessed  sovereign  power  In  this  reg^ard. 
The  clause  In  that  amendm«it  declaring  that 
no  state  should  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law  annulled  such  of'  our  statutes  as  antbor- 
Ized  Judicial  proceedings  not  In  harmony 
with  that  Injunction.  What  that  Injunction 
requires,  In  order  to  render  valid  the  Judg- 
ments and  decrees  of  courts  affecting  these 
rights  of  persons,  has  been  already  decided 
by  the  Supreme  Court  of  the  United  States, 
so  far  as  our  present  purpose  Is  concerned. 
In  Pennoyer  v.  Neff,  95  U.  8.  714,  24  Ia.  Bd. 
56S,  It  was  held  that  the  term  "due  process  of 
law,"  when  applied  to  Judicial  proceedings 
which  were  not  in  the  nature  of  a  proceed- 
ing in  rem,  required  that  the  defendant  in  a 
state  court  should  be  brought  within  tlie  Jo- 
risdiction  either  by  service  of  process  within 
the  state  or  by  his  voluntary  appearance; 
and  in  St  Clair  v.  Cox,  106  U.  8.  350,  1  Sop. 
Ct  354,  27  L.  Ed.  222,  the  same  rule  was  de- 
clared as  to  foreign  corporations.  The  strin- 
gency of  the  rule  was  exemplified  in  Pennoy- 
er V.  Neff.  There  Neff,  owning  land  in  Ore- 
gon, but  not  residing  In  the  state,  was  sned 
therein  by  Mitchell  upon  a  money  demand, 
and  the  court  ordered  that  service  of  the 
summons  should  be  made  upon  him  by  pub- 
lication in  a  newspaper.  After  such  publica- 
tion, and  his  failure  to  appear.  Judgment  was 
rendered  against  him,  in  execution  of  which 
his  land  was  sold  to  Pennoyer.  All  these 
proceedings  were  In  accordance  with  the 
statutes  of  Oregon,  yet  the  federal  Suprune 
Court  decided  that  Meff's  titie  was  undisturb- 
ed, because  he  had  not  been  dted  by  due 
process  of  law.  Thus,  even  the  titie  to  land, 
which  is  peculiarly  a  subject  of  local  regula- 
tion, is  protected  by  this  supreme  law.     No 
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doubt,  when  the  object  of  a  auit  is  to  enforce 
a  apeclflc.  lien  upoii  property  of  the  defend- 
ant within  the  .state,  or  when  the  court  ob- 
tains control  over  such  property,  or  when  the 
status  of  a  citizen  of  the  state  la  the  subject 
for  adjudication,  a  state  court  may  be  au- 
thorized, after  reasonable  efTort  to  notify  the 
absent  defendant,  to  enforce  the  claim  of  the 
plaintiff  respecting  such  property  or  status. 
In  such  cases  the  court  acquires  a  Jurisdic- 
tion quasi  in  rem  suiScIent  to  support  the 
limited  Judgment  But  the  Jurisdiction  must 
precede  the  adjudication.  The  Judgment  can- 
not be  made  valid  by  the  fact  that  steps 
might  be  taken  to  enforce  it  In  the  present 
case  there  is  nothing  on  wUcb  such  limited 
Jurisdiction  can  be  predicated.  Tbe  suit  is, 
as  equity  suits  generally  are,  in  personam, 
and  according  to  the  uncontro verted  aver- 
ment of  the  plea,  even  the  property  to  which 
the  bill  alleges  these  defendants  are  inequita- 
bly maUng  claim  is  not  within  the  state. 
Nor  have  the  corporate  defendants,  by  trans- 
acting business  within  the  state,  or  by  avail- 
ing themselves  of  any  right  or  privilege  con- 
ditionally granted  by  our  laws,  become  sub- 
ject to  any  special  mode  of  acquiring  Juris- 
diction over  them.  Fitzgerald  Co.  v.  Fitz- 
gerald, 137  U.  S.  08,  11  Sup.  Ct  36,  84  L.  Ed. 
tiOS. 

On  this  record  we  are  constrained  to  ad- 
Judge  that  these  defendants  have  not  been 
brought  before  the  court  by  due  process  of 
law;  that,  therefore,  they  are  not  obliged  to 
answer  the  bill,  and  should  be  dismissed. 

SWAYZB,  VRBDENBUBOH,  VBOOM, 
and  OREIfilN,  JJ.,  dissent 


McALPIN  et  al.  v.  UNIVBKSAL  TOBACCO 

CO.   et  aL 

(Conrt  of  Cbaneery  of  New  Jersey.    Sept  21, 

1903.) 

AFPBAL-ORDBR    FOR    HXAMINATION    OF 
BOOKS— STAY  PKNDINO  APPEAL. 

1.  In  a  proceeding  against  a  corporation^  a 
stay  pending  appeal  from  an  order  directing 
the  corporate  ofllcers  to  permit  complainants 
to  make  an  examination  of  such  books  and  pa- 
pers of  the  companv  as  they  may  desire  will 
be  granted,  where  the  refusal  of  the  stay  will 
deprive  the  company  of  the  benefit  of  its  ap- 
peal, and  the  order  appealed  from  is  open  to 
objections  which  the  company  may  properly 
present  on  appeal. 

Bill    by   Edwin    A.    McAlpln   and   others 

-  against  the  Universal  Tobacco  Company  and 

others.    Application  to  stay  proceedings  under 

an  order  for  the  examination  of  the  books  of 

defendants  pending  appeal.    Granted. 

Bobert  H.  McCarter  and  Wheeler  H.  Peck- 
ham,  for  the  motton.    Gilbert  Collins,  opposed. 

IfAGIE,  Ch.  .The  bill  in  this  cause  prays 
that  an  agreement  entered  into  by  certain 
holders  of  stock  of  the  defendant  corporation, 
providing  for  a  "voting  trust"  should  be  de- 
clared void  or  set  aside  by  decree,  and  the 


defendant  corporation  should  be  decreed  to 
issue  certificates  of  its  stock  to  such  of  the 
beneficial  owners  tliereof  as  should  surrender 
the  voting  trust  certificates  held  by  them,  and 
that  an  election  of  directors  should  be  there- 
upon ordered,  or,  In  the  alternative,  that  two 
persons  who  now  hold  the  position  of  voting 
trustees  under  said  agreement  should  be  re- 
moved as  trustees,  and  proper  trustees  should 
be  appointed  in  theU:  place  by  the  court  or 
chosen  by  the  beneficial  owners  of  the  com- 
mon stock  of  the  corporation  under  direction 
of  the  court,  and  that  In  the  meantime  a  re- 
ceiver should  be  appointed  to  manage  the  af- 
fahrs  and  conduct  the  business  of  the  corpora- 
tion. It  further  prays  that  the  issue  and  ne- 
gotiation of  certain  bonds  of  the  corporation 
should  be  restrained,  and  the  mortgages  on 
which  it  was  proposed  to  Issue  them  should 
be  canceled,  and  that  certain  of  the  defendants 
should  be  compelled  to  surrender  bonds  which 
had  been  already  issued.  There  is  a  general 
prayer  for  further  relief.  In  the  prayer  for 
process,  the  injunction  asked  was  limited  to 
the  issue,  negotiation,  and  delivery  of  such 
bonds,  and  to  the  assignment  and  disposal  of 
snCh  as  had  been  issued.  Upon  filing  the  bill, 
an  order  to  show  cause  was  allowed,  why  an 
Injunction  should  not  be  issued  and  a  re- 
ceiver appointed  pending  the  iwoceedlngs;  as 
prayed  for.  During  the  bearing  of  the  order 
to  show  cause,  the  vice  chancellor,  presiding, 
advised  a  further  order  to  the  following  ef- 
fect viz.:  That  the  officers  and  directors  of 
the  defendant  company  do  permit  the  com- 
plainants' counsel,  under  the  direction  of  one 
of  the  masters  of  this  conrt,  and  with  the  aid 
of  such  clerks  and  accountants  as  said  master 
may  select,  or  as  may  be  selected  by  the  com- 
plainants with  bis  approval,  to  make  an  ex- 
amination of  such  of  the  books,  vouchers,  and 
papers  of  the  company  as  said  counsel  may 
desbe,  and  to  take  copies  thereof,  and  that 
tiie  examination  should  be  made  at  the  office 
of  the  company  in  New  York,  nnless  the 
books,  Vouchers,  and  papers  were  produced  in 
Nevf  Jersey,  when  the  examination  should  be 
tbere  made.  A  notice  of  an  appeal  from  this 
order  for  examination  of  books,  vouchers,  and 
paiwrs  has  been  given,  and  the  present  appli- 
cation Is  for  an  order  staying  proceedings 
under  the  order  for  such  examination,  to  al- 
low the  appeal  to  be  presented  before  the  ex- 
amination is  required  to  be  permitted. 

This  application  practically  concedes  that  the 
appeal  does  not  ipso  facto,  stay  proceedings 
under  the  order  appealed  from,  but  that  such 
stay  must  be  obtained  by  an  order  of  this 
court,  or  by  the  order  of  the  Court  of  Errors 
and  Appeals.  In  considering  the  question 
thus  presented,  I  am  not  to  review  th'e  order 
apiiealed  from,  or  to  determine  whether  or 
not  it  was  rightly  made.  All  that  I  am  to  con- 
sider is  whether  there  are  objections  to  the 
order  which  can  be  presented  on  the  appeal, 
and  which  raise  a  fair  question  respecting  its 
validity.  If  I  find  there  are  such  questions 
which  may  be  thus  presented,  I  am  further  to 
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'Consider  whether  a  Itay  pending  the  preeenU- 
tian  of  audi  questions  ought  to  be  Interposed. 
'  Preliminarily,  I  take  np  the  objectlbn  pr«- 
isented  against  a  stay,  via.,  that  this  la  not  an 
order  from  which  an  appeal  will  lie.  If  this 
position  iB  clearly  correct,  and  If  no  reasonable 
question  can  be  raised  In  respect  to  Its  cor- 
rectness, no  stay  should  be  allowed,  for  an 
iLjqpeal  from  such  an  order  would  be  sham 
and  frivolous.  But  If.  a  reasonable  argument 
may  be  made  for  the  appeal,  I  am  not  at  lib- 
'erty  to  deprive  the  appealing  party  of  the  op- 
portunity of  presenting  the  question,  If  to  re- 
fuse the  stay  will  practically  deprive  blm  of 
the  benefit  of  his  appeal.  I  do  not  deem  it 
essential  to  ezamhie  the  evidence  now  before 
the  vice  chancellor,  who  Is  hearing  the  order 
to  show  cause.  The  order  appealed  from  was 
made  as  an  Incident  In  the  progress  of  the  pro- 
ceedings, upon  a  petition  of  the  complalnant& 
Two  grounds  were  stated  therein  upon  which 
the  order  was  ai^ed.  One  ground  was  that 
«n  examination  of  all  the  books  and  papers  of 
the  corporation  was  essential  to  enable  the 
complainants  to  make  proposItbHM  for  the  re- 
organization of  the  corporation.  The  other 
was  that  an  examination  of  sneh  books  and 
papers  would  furnish  evidence  in  the  pending 
proceedings.  This  petition  was  properly  treat- 
ed by  the  vice  chancellor  as  a  mere  motion 
for  the  order.  The  order  made  thereon  may 
be  supported  on  the  grounds  thus  presented, 
or  on  any  other  {pounds  which  furnish  snp- 
port  to  it. 

The  first  of  the  two  grounds  stated  hi  the 
petition  is  so  manifestly  incapable  of  support- 
ing such  an  order  that  it  was  abandoned  on 
the  argument  before  me,  and  it  was  not  con- 
tended that  the  order  could  be  supported  there- 
on. The  contention  before  me  has  been  that 
the  order  was  sustainable  on  the  other  ground, 
viz.,  that  the  court  has  power  to  requhre  one 
of  two  contending  parties,  in  an  issue  pending 
before  it,  to  disclose  to  the  other  evidence 
In  Its  possession  which  Is  relevant  to  the  Issue, 
and  which  the  moving  party  desires  to  present 
to  the  court.  It  was  not  contended  that,  the 
order  could  be  supported  on  any  other  ground. 
I  am  unable  to  discover  any  other  ground  on 
which  it  could  have  been  made.  But  the  con- 
tention further  is  that  the  order,  on  the 
ground  thus  relied  on,  was  so  manifestly  prop- 
er to  be  made,  that  no  reasonable  objection 
can  be  presented  thereto,  and  that  the  appeal 
is  therefore  manifestly  frivolous.  I  have 
reached  the  conclusion  that  the  appeal  cannot 
be  pronounced  to  be  frivolous,  because  there 
are  grounds  of  objection  to  the  ordeiT  present- 
ing serious  questions,  which  the  appealing 
party  has  a  right  to  have  reviewed  by  a  court 
of  review. 

While  the  Mil  has  not  been  answered,  and 
the  cause  1b  therefore  not  at  issue,  there  is 
an  issue  before  this  oonrt  raised  upon  tha 


order  to  show  cause.  According  to  the  prac- 
tloe  of  this  court,  that  order  is  asked  upaa 
the  bill  and  its  accompanying  affidavits,  and 
upon  other  affidavits  admitted  before  the 
vice  chancellor.  It  la  contested  by  the  de- 
fendants by  counter  affidavits  admitted  and 
now  before  the  court  The  question  at  is- 
sue la  whether  such  an  inlnnction  as  prayed 
tor  by  the  bill  is  proper  to  be  made,  and 
whether  pending  the  further  proceeding  a 
receiver  should  be  appointed.  In  that  con- 
test each  party  is  aitl,tled  to  present  evi- 
dence, and  the  court  may  undoubtedly  re- 
quire the  production  of  evidence  within  the 
control  of  one  party,  aUd  relevant  to  the 
issue,  and  desired  by  the  other  party.  An 
order  for  the  production  of  such  evidence, 
and  nothing  more,  may  possibly  be  an  order 
which  cannot  be  reviewed  on  appeal.  If 
nncb  an  order  is  appealable,  I  think  no  order 
should  be  made  to  stay  the  production  of  evi- 
dence thus  directed  to  be  produced.  Bat 
there  Is  a  question  whether  the  order  ap- 
pealed flrom  is  an  order  for  the  production 
of  evidence.  It  does  not  direct  the  produc- 
tion of  any  spedflc  evidence  p<rinted  out  and 
shown  to  be  relevant  to  the  Iteue  under 
trial,  it  is  a  dlrectloii  to  the  defendants, 
who  are  officers  of  the  Corporation,  to  pro- 
duce all  the  bocdw,  vouchers,  and  papers  of 
the  corporation  which  complainants'  counsel 
may  call  for,  and  to  permit  copies  thereof 
to  be  made,  vrlthout  reference  to  their  rele- 
vancy to  the  Issue  pending.  It  may  be  ai^ 
gued  that  it  is  not  an  order  for  evidence,  but 
rather,  at  the  best;  an  order  permitting  a 
search  for  evidence,  in  which,  incidentally, 
all  the  transactions  and  business  of  the  cor- 
poration are  laid  open,  not  only  to  counsel 
and  officers  employed,  but  eventually  to  the 
public'  I  do  not  pronounce  upon  these  ob- 
jections, or  determine  their  validity.  It  is 
sufficient  to  say  that  I  deem  them  to  present 
serious  questions  proper  to  be  reviewed. 

This'  determinaMon  does  not  necessarily 
require  the  stay  applied  for  to  be  granted. 
Whether  it  should  be  granted  depends  upon 
whether  its  refnsal,  and  the  consequent  per- 
mission to  proceed  under  the  order  appealed 
from,  win  deprive  the  party  appealing  of 
the  benefit  of  his  appeal.  It  seems  to  be 
obvious  that  the  refnsal  of  the  stay  will  de- 
prive the  appealing  party  of  the  benefit  of 
his  appeal,  and  that  the  order  appealed  from 
is  open  to  objections  which  the  appealing 
party  may  properly  present  on  Its  appeal. 
If  a  stay  be  denied,  the  examination  required 
by  the  order  will  proceed,  and  a  subsequent 
reversal  of  the  order  will  be  of  no  avail  to 
defendants. 

It  results  that  a  stay  will  be  allowed,  ex- 
tending to  the  next  session  of  the  Court  ot 
Errors  and  Appeala  . 
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MBRRITT  T.  JOBOAN. 

(CioBrt  of  (Stuicwir  of  N«w  J«nv.    B«pt.  X4t 

0808.) 

ja>FK&I<-BTA.T    or    BZaODTION— QROVNOSt  > 

1.  Where  the  delay  in  presentiDg  aj^,  appeal 
has  been  occasioned  by  steps  taken  ,  in  good 
faith"  and  with  reasonable  diligence  for  the 
parpose  of  exhibiting  the  whole  case,  an  ap^ 
pli«itioD  not  seeking  to  discharge  the  lien  of 
an  execution,  but  to  stay  the  realization  of  the 
money  by  sale  pending  the  appeal,  will  be 
granted. 

BUI  by  finoch  C.  Merrltt  against  Patrick 
J.  Jordan.  Application  to>  stay  sale  under 
execution  pending  appeal.    Granted. 

Samuel  M.  Roberts,  for  complainant. 
Frederlclt  A.  Bex  and  Judge  Pancoast,  for 
detendant; 

':  QBBr.  v.  C.  (orally).  I  am  tatlBfled. 
trttboot  bearing  counsel  fior  tbe  >deif endant^ 
tbat  there  should  be  a  stay  in  this  case 
pending  tbe  appeaL  Tbe  cause  has  been 
strongly  litigated.  Claims  and  counter- 
claims have  been  In  dispute  between  the 
complainant  and  defendant  as  to  the  amount 
of  money  due  fitom  one  to  tiia  atiier.  The 
vloe  ctaanoelior  who  beavd  ti>e  case,  was  of 
opinion  that  there  ought  to  be  an  account 
stated  befote  ar  master.  A  tteterence  was 
jna^e,  and  tbe  patties  appeared  b/stdre  si 
Biastet  and  strenuously  fought  -  tbere^  eacta 
contending  tbat  be  owed  nothing  to'  the  oth- 
er, and  that  tbe  otl>er  was  Indebted  to  bim. 
The  master  r^Ktrted  favorably  to  the  com- 
plalbant  Exceptions  were  taken  to  tbat  re- 
port, and  npoin  the  coming  In  of  the  excei>- 
tloos  tbey-were  just  as  strenuously  fought, 
always  on  tbe  Single  question  whetUer  any 
money  'wa>"due  from  'one  to  the  other.  The 
master's,  report  "was  subsequently  affirmed 
by  final  decree.  Tbe  decree  was  made  oo 
January  29,  1002.  and,  on  tbe  4tb  of  Febru- 
ary next  after,  an  appeal  was  taken.  Tbe 
defendant  wbo  took  tbe  appeal  was  of  tbe 
opinion  tbat  the  ocmdldon  of  the  record  was 
not  broad  enough  to  enable  blm  to  show  to 
the  Court  of  Appeals  all  that  be  thought 
was  necessary  to  present  his  equity,  and  so 
be  wtthdifew  tbe  appeal,  not  fbr  the  purpose 
of  abandoning  It,  but  for  the  purpose  of 
broadening  It  by  a  rehearing  If  be  could  get 
It  For  some  reason  whleb  does  not  appear 
by  any  record,  the  rehearing  was  refused. 
So  tbat  tbe  case  tben  ^stood,  that  there  was 
a  decree  made  on  January  29tbi  ftrom  whteh 
anr  appeal  was  taken  on  tb«  '4th  day  of  Feb- 
ruary, which  Was  abandoned  solely  fair  tbe 
purpose!  of  a  rehearing;  the  rehearing  was 
refuSM;  and  either  on  tbat  day  or  the  «ext 
day  the  ai^ieai  was  reinstated.  The' com- 
plainant In  tbe  suit,  Who  has  the  ihastet's 
report,  and  the  decree  In  his  f aror,  has  Is- 


sned  execution.  He  has  <»  fbfit  execution 
fecy^.a  ^y..  Tb^  fXo^  nqt  s^m  to  be 
any  question  tijat  ^e  'property  levied  on  Is 
fully  sufBclebt  to  satisfy  that  $1,100,  the 
amount  dtie  'the  complainant.  '  The'  present 
application  does  not  'seek  to  discharge  tbe 
defendant's  goods  or  lands  from  the  lien  'of 
tbe  levy,  biit'  to  stay  the  realization  of  the 
money  by  'sale,  of  .the  defendant's  property 
until  tbe  defendant  has  iHrou^t  tbe  present 
appeal  to  a  bearing  In  the  Court  of  Appeals, 
to  ascertain  whether  the  vice  chancellor  was 
mistaken  in  his  decision.  It  seems  to  me 
that,  reserving  the  lien  of  tbe  complainant 
tmder  bis  levy,  tbe  defendant  has  an  equity 
to  hare  -the  sale  of  his  property  stayed. 
Otherwise,  If  the  complainant  is  allowed  to 
prosecute  this  execution,  and  to  sell  out  tbd 
defendant's  property,  he  may  put  tbe  pro- 
ceeds in  his  pocket,  and  when  the  defendant 
takes  his  appeal  at  the  next  term  of  court, 
if  he  succeeds  In  having  the  vice  chancellor's 
deciree  reiiersed,  tbe  benefit  of  bis  appeal  Will 
be  defeated.  He  would  have  to  sedc  restitu- 
tion, and  take  his  chances  of  finding  tbe  com- 
plainant and  getting. Ills. mo^ey  back.  ^  Is 
quite  pbvlous  that  sndbi  a  course  ought  not  to 
be  allowed,  unlie'ss  there  Is  some  appearance 
of  )>ad  faith  on  the  part  of  the  appellant 
The  (!k>urt  of  Appeals  recognized  this  In  the 
case  cited  by  counsel  for  complainant  Al- 
len t.  Hopper,  24  N.  J.  lisw,  514.  Judge  Bl- 
mer  says:  "I  am  entirely'  satisfied  tbat  the 
court  out  of  which  the  execution  Issues  is 
the  proper  tribunal  to  4tet«inliie  whether  It 
is  apparent  that  tbe  writ  «f  error  was  Is- 
sued In  bad  faith,  or  tas  the  mere  purpose  of 
delay;  oaerwlss  the  execution  would  always 
be  delayed  nnttl  the. wilt  of  error  could  b« 
tetarnod."  Tbe  "otherwise''  here  referred  to 
Is  tihe  usual  practice. In  cose  of  appeal.  It 
would  be  most  extraordinary  to  permit  s 
party  who  Is  stKoessfnl  below  torealize  pend^ 
Ing  an  ai^eal  tbe  whole  fruit  of  the  litlga- 
tUm,  and  put  the  money  in  bis  pocket  so 
that  when  the  appeal  'was^  sobsequeatly 
beard  the  deorefe  ot  tb»  appellato.eosit,  tt 
firtonble  to  the  appallaat,  woidd  tie  ot  little 
value.  The  effort  for  a  rehearing,  and  otiien 
steiw  wliich  have  occasioned  delay  In  pre- 
senting ttfs  appeal,  were,  I  thliric,  taken  In 
good  faith,  and  with  reasonable  diligence, 
for  the  purpose  of  exhibiting  tbe  whole  case 
as  claimed  by  the  ai^ellabt 

An  order  should  be  made' staying  advev- 
tisenent  or  sale  under  tbe  execution,  andf 
any  ■further  proceedings  thereon;  tbe  lleni 
of  the  levy  to  remain  imaffected  pending  tbe> 
appeal,  provided  tbe  'appellant  shall  set  the 
cause  down  and  have  It  on  tbe  list  for  bear- 
ing at  the  next  stated  term  of  tiie  Court  of 
Appeals.  It  he  does  not  do  that  I  >hali  feet' 
at  liberty  to  revoke  iSiia  order. 
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(«  N.  J.  K.  Ttt) 

STATB  MUT.  BUILDING  ft  LOAN  ASS'N 
T.  O'OALLAHAN, 

(Court  of  Errors  and  Appeals  of  New  Jerwy. 
Sept.  9,  1003.) 

BUILDING  ASSOCIATION— MORTaAOB  FORB- 
OLOSURB-DBCREB  OF  SALS. 

1.  Upon  the  foreclosure  by  a  building  and 
loan  association  of  a  mortgage  made  to  it  by 
the  defendant  to  secure  a  principal  sum,  witn 
interest,  an  interlocutory  decree  pro  confesao 
'  was  taken,  and  an  order  of  referrace  made  to 
a  master  to  report  the  amount  of  the  principal 
and  interest  due.  The  master,  in  addition  to 
these  amounts,  reported  as  also  due  to  the 
complainant  a  sum  of  over  $2,000  for  "dues 
fines,  and  premiums  in  arrears,"  for  which  a 
final  decree  was  entered.  The  defendant  there- 
upon petitioned  the  Court  of  Chancery  to  cor- 
rect its  decree  before  the  sale  of  the  mortgaged 
premises  to  satisfy  it,  which  prayer  was  de- 
nied, "without  prejudice  to  the  defendant  to 
renew  the  application  after  the  sale  of  the 
premises," 

Held,  that  the  merits  of  the  defendant's  peti- 
tion should  have  been  passed  upon  before  the 
execution  of  the  decree  by  the  sale  of  the  mort- 
gaged jiremises. 

(Syllabus  by  the  Court) 

Appeal  from  Coart  of  Chancery. 

BiU  by  the  State  Mutual  BulldinK  &  Loan 
Association  against  Edward  A.  O'OIIa^n. 
From  an  order  refusing  to  stay  certain  pro- 
ceedings, defendant  appeals.    ReTersed. 

Warren  DIzon,  for  appellant  £.  A.  Arm- 
strong, for  appellee. 

QABBISON,  3.  Upon  a  bill  filed  to  fore- 
close a  mortgage  given  by  the  defendant  to 
the  complainant,  a  decree  pro  confeaso  was 
entered  against  the  defendant,  and  an  or- 
der of  reference  made  to  a  master,  "to  ascra^ 
tain  and  report  the  amount  dne  to  the  said 
complainant  for  principal  and  Interest  upon 
the  mortgage  held  by  It  upon  the  premises 
mentioned  and  described  in  the  said  bill  of 
complaint" 

Upon  the  coming  in  of  the  report  of  the 
master,  and  the  entry  of  a  final  decree  for 
the  amount  therein  reported  to  be  due  upon 
the  mortgage,  it  beeam«  apparent  that  the 
master  bad  gone  beyond  the  direction  of  his 
order  of  reference,  in  that.  In  addition  to 
the  amount  of  principal  and  Interest  due 
upon  the  complainant's  mortgage,  be  bad  re- 
ported as  likewise  due  tliereon  a  sum  in  ex- 
cess of  $2,000  for  "dues,  fines,  and  premiums 
in  arrears,"  for  which  it  is  claimed  no  war- 
rant existed  either  In  the  bill  of  compJ»lnt, 
or  the  decree  pro  confeaso,  or  in  the  order 
of  reference,,  or  in  the  mortgage  itself;  the 
bond  that  accompanied  the  mortgage  being 
apparently  the  only  security  taken  by  the 
complainant  for  the  payment  of  these  ex- 
tra chaises. 

A  final  decree  having  been  made  for  the 
amount  so  reported  to  be  due,  the  defendant 
exhibited  to  the  Court  of  Chancery  his  peti- 
tion setting  out  the  above  facts,  and  pray- 
ing that,  before  the  sale  of  the  mortgaged 
premlBes  to  satisfy  such  decree,  it  be  opened 


and  corrected  so  as  to  make  It  conform  to 
the  interlocutory  decree  and  the  order  of  ref- 
erence that  had  been  made  in  the  cause. 

An  order  to  show  cause,  with  the  required 
stay,  was  in  the  first  instance  allowed,  but 
this  subsequently  was  discharged  by  tbc 
order  of  the  court,  "without  prejudice  to  tbe 
defendant's  right  to  renew  the  application 
after  tbe  sale  of  the  premises,"  the  proceed- 
ings under  the  writ  of  fieri  facias  to  be  no 
longer  stayed. 

From  this  order  the  defendant  has  ap- 
pealed upon  the  ground  that  the  merits  of 
his  application  for  the  correction  of  tbe  final 
decree  ought  to  be  passed  upon  before  Its 
execution. 

To  tills  it  is  replied  tliat  the  order  is  one 
that  is  not  appealable;  that  the  defendant, 
by  permitting  an  Interlocutory  decree  to  be 
taken  by  confession,  is  Iiound  by  tbe  order  of 
reference  made  thereunder;  that  bis  appli- 
cation is  addressed  solely  to  the  discretion  of 
tbe  chancellor,  and  is,  at  most,  a  matter  of 
grace,  to  be  granted  only  upon  equltalile 
terms  as  to  redemption,  which  are  not  ten- 
dered by  tbe  petitioner. 

We  think  that  tbe  order  is  appealable.  In 
effect,  it  denied  to  tbe  defmdant  the  right 
to  have  an  erroneous  decree  corrected  until 
after  liia  property  had  been  sold  to  satis^ 
it  It  possessed,  therefore,  In  tltis  respect, 
the  character  'of  finality,  unless  it  be  de- 
nied that  the  right  in  question  was  of  a  buI>- 
stantial  nature.  The  right  of  a  defoidant 
to  have  tbe  decree  against  his  property  Judi- 
cially settled  before  its  enforcement  is  a 
substantial  right  of  the  most  elemental  cliar- 
acter.  Point  Breeze  Ferry  Co.  v.  Bragaw, 
47  N.  J.  Eq.  288,  20  Atl.  967. 

In  tbe  orderly  course  of  a  foreclosure  suit, 
the  right  of  tbe  owner  of  tbe  equity  of  re- 
demption to  have  the  debt  for  which  Ida 
property  is  pledged  definitely  ascertained  and 
declared  before  the  pledge  is  sold  to  satisfy  It 
la  of  the  very  essence  of  the  proceeding.  At 
no  time  is  it  a  mere  matter  of  grace,  unless 
by  Ills  own  conduct  the  debtor  has  made  it 
so.  In  the  present  case  the  defendant  liad 
done  nothing  to  vary  or  forfeit  his  rights 
in  this  respect  He  had  a  right  to  assume 
that  the  decree  that  went  against  faim  by 
confession  would  follow  the  prayer  of  the 
bill  and  the  terms  of  his  mortgage,  and,  if 
he  be  deemed  to  bave  consented  to  ttie  order 
of  reference  tliat  was  In  tact  made,  and  to 
such  final  decree  as  might  be  based  thereon, 
such  consent  would  conclude  blm  only  to  a 
report  and  to  a  decree  tliat  were  within  the 
four  comers  of  such  reference.  He  was  not 
bound  to  -anticipate  tliat  the  master  woold 
report  upon  -matters  that  had  not  I>een  re- 
ferred to  him.  The  ease  stands,  therefore, 
in  effect,  as  If  the  proposition  was  to  bold 
back  tbe  master's  report  until  after  the  sale 
of  the  mortgaged  premises,  and  then,  by 
final  decree,  to  fix  tbe  amount  for  which  the 
property  had  been  pledged.  Ttiis  situation, 
Which  was  brought  to  the  attention  of  the 
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Court  ol  Chancery  by  the  defendant'a  peti- 
tion, resulted  In  no  wise  from  any  wrong- 
ful conduct  upon  his  part,  but  solely  from  the 
unwarranted  act  of  the  master  In  traveling 
outside  of  the  plain  terms  of  the  reference 
that  had  been  made  to  him.  It  was  the  de- 
fendant's right  to  have  this  misconduct  cor- 
rected, and  the  cause  restored  as  if  it  had 
never  occurred.  He  was  not  obliged  to  ten- 
dei^  terms,  for  be  was  asking  for  no  favors; 
neither  was  he  required  to  demonstrate  to 
the  court  that  It  would  be  beneficial  to  him 
to  have  his  rights  respected.  Being  free 
from  fault,  the  m«itB  of  his  application 
should  have  been  passed  upon  before  the 
execution  of  the  final  decree  in  Its  incorrect- 
ed  form. 

The  appeal  from  the  final  decree  has,  for 
obvious '  reasons,  not  been  considered.  The 
defendant  pursued  the  proper  course  in  bring- 
ing the  matter  to  the  notice  of  the  court  In 
which  the  cause  was  pending.  We  are  deal- 
ing now  with  the  action  of  the  court  below 
upon  such  application,  and  not  with  the  final 
decree  which  it  is  still  holding  under  advise- 
ment 

The  order  discharging  the  order  to  show 
cause  must  be  set  aside,  and  the  catise  l>e 
remitted  to  be  proceeded  with  from  that 
point  in  the  court  below  in  accordance  with 
the  views  herein  expressed. 


«s  N.  J.  B.  tst) 

ADAMS  V.  RETNOLDS  et  ur. 

(Court  of  Chancery  of  New  Jersey.    Sept  18, 

1908.) 

HORTGAOB     FORECLOSURBIr-DKSCRIPTION     OF 
PROPKRTY— AM  BNOMENT. 

1.  Where  the  proceedings  in  a  foreclosure 
suit  accurately  describe  a  portion  of  the  mort- 
gaged premises,  and  are  carried  through  to  ad- 
vertisement and  sale,  and'  deed  by  the  ^erifT 
conveying  that  portion  to  a  purchaser,  this 
court  will  not,  at  the  Instance  of  the  pur- 
chaser from  the  sherifF,  amend  the  bill  of  com- 
plaint to  include  a  part  of  the  mortgaged  prem- 
ises wtaidi  had  been  omitted  by  the  description 
in  the  foreclosure  proceedings,  and  direct  the 
sheriff  to  deliver  to  the  purchaser  a  deed  for 
the  portion  of  the  mortgaged  premises  which 
was  neitliec  advertised  nor  solo. 

(Syllabus  by  the  Court) 

Bill  by  CSmrles  R.  Adams  against  James 
Larkln  Reynolds  and  wife.  Decree  for  com- 
plaiuadt.  Petition  of  purchaser  at  foreclosure 
«al&    Denied. 

A  mortgage  waa  given  upon  two  lots  of 
land  In  Atlantic  City.  The  second  lot  is  de- 
scribed in  the  mortgage  as  follows:  "Also 
beginning  at  a  point  in  the  north  line  of  Pa- 
cific avenue  two  hundred  feet  west  of  the 
weaterty  Hnfe  of  Biflssouri  avenue;  thenc»  (1) 
northwardly  and  parallel  with  Missouri  ave- 
nue one  hundred  and  fifty  feet;  (2)  west- 
wardly  and  parallel  with  Pacific  avenue  ten 
feet  moire  or  less,  to  Steelman  Leeds  line; 
thence  by  the  said  Steelman  Leeds  line  south 
one  hundred  and  fifty  feet  more  or  less,  to 
Pacific  avenue;  thenoe  east  by  aald  Pacific 


avenue  twenty-eight  feet  atz  Inches,  to  the 
place  of  beginning."  A  bill  to  foreclose  or  sell 
these  lota  under  this  mortgage  was  filed  In 
this  court.  In  drawing  the  bill  of  complaint 
the  second  lot  was  described  as  followk:  "Also^ 
beginning,  at  a  point  in  the  north  line  of 
Pacific  avenue,  two  hundred  feet  west  of  the 
westerly  line  of  Missouri  avenue;  (1)  north- 
wardly and  parallel  with  Missouri  avenue  one 
hundred  and  fifty  feet;  (2)  westwardly  and 
parallel  with  Pacific  avenue  ten  feet,  more  or 
less,  to  Steelman  Leeds  line;  (3)  southward- 
ly and  parallel  with  Missouri  avenue  one  hun- 
dred and  fifty  feet  more  or  less,  to  the  north 
line  of  Pacific  avenue;  thence  (4)  eastward- 
ly  parallel  with  Pacific  avenue  twenty-eight 
feet  six  Inches,  more  or  less,  to  the  place  of 
beginning."  A  decree  pro  confesso  was  tak- 
en against  the  defendants,  and  on  Septem- 
ber 17,  1900,  final  decree  was  entered,  "that 
the  said  mortgaged  premises  be  sold,"  etc., 
not  specifically  describing  them.  The  execu- 
tion, sheriff's  advertisement  and  deed  all 
gave  the  same  specific  description  of  the  sec- 
ond lot  bjr  metes  and  bounds,  as  was  given  in 
the  bill  of  complaint  The  property  sold  did 
not  produce  the  amount  due  on  the  mort- 
gage. Mr.  Israel  G.  Adams,  the  purchaser, 
was  not  a  party  to  the  foreclosure  suit  Mr. 
Adams  accepted  his  deed,  and  some  time  aft- 
erwards sought  to  insure  the  titie  to  the  prem- 
ises purchased  by  bixa,  and  was  advised  by 
the  title  company  to  which  he  applied  that 
the  decrlption  of  the  second  lot  set  forth  la 
his  deed  from  the  sheriff  varied  materially 
from  the  description  of  that  lot  in  the  mort- 
gage. Mr.  Adams  has  filed  a  petition  in  the 
foreclosure  suit  setting  forth  the  mistake  ta 
the  description  of  the  third  course  of  the  sec- 
ond lot  which  began  m  the  bill  of  complaint 
and  continued  through  all  the  subsequent 
steps  of  the  foreclosure  suit  He  prays,  first 
that  a  decree  may  be  made  in  that  suit 
amending  the  description  of  the  second  tract 
as  set  forth  in  the  bill  of  complaint,  so  that 
It  shall  describe  that  tract  correctiy,  as  In 
the  mortgage;  secondly,  that  the  sherlfl  of 
Atlantic  county  be  decreed  to  execute  and 
deliver  a  new  deed  to  him  (Adams),  describ- 
ing the  premises  as  they  are  described  in  the 
mortgage.  An  order  ^nis  allowed,  directing 
that  the  defendant  show  cause  why  the 
prayer  of  the  petition  should  not  be  granted, 
and  providing  for  either  personal  service,  if 
that  could  be  made  In  this  state,  or.  If  not 
for  service  by  publication.  Upon  the  conilng 
In  of  the  order,  the  petitioner,  Adams,  filed! 
tffldavits  showing  that  the  defendants  could 
not  be  found,  and  that  personal  service  could 
not  be  made  upon  them,  and  that  due  publi- 
cation of  the  order  to  show  cause  was  made 
In  accordance  with  the  order.  The  defend* 
ants  have  not  appeared.  The  application 
for  the  amending  decree  Is  ex  parte. 

0.  L.  Cole,  for  petitioner,  ex  parte. 

ORBY,  y.  0.    The  mistake  occurred  In  de- 
scribing the  third  course  of  t&e  second  lot  of 
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the  mortgagred  liMmteeslB  the  bill  of  com- 
plaint, and  anbseqnent  proceedlngB  In  tbe 
foreclosure  suit  The  following  diagram 
BhowB  tbe  correct  description  as  set  forth  In 
the  mortgage,  and  the  erroneous  one  in  tbe 
foreclosure  proceedings: 
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Tbe  black  lines  show  the  description  as 
given  in  the  mortgage. 

The  description  ia  the  bill  of  complaint  Is 
the  same,  as  to  the  first  and  second  courses. 

The  third  course  In  the  bill  of  complaint  re- 
turns to  Fadflc  avenue  by  the  dotted  line. 
Tbis  la  the  mistake  which  runs  through  all 
tbe  foreclosure  proceedings. 

It  will  be  noticed  that  the  description  in 
tbe  foreclosure,  suit  is  a  complete  descr^- 
tion  of  a  tract  of  land.  It  will  "close,"  as  the 
flurreyors  phrase  it  It  Includes  a  part  only 
of  the  mortgaged  second  lot,  but  Is  complete 
as  to .  that .  part  This  is  not  a  case  which 
seeks  to  cmreet  tbe  mistake  of  an-  officer  in 
executing  a  writ  The  sheriff  made  no  mis- 
take. He  advertised  and  sold  the  lot  which 
he  was  ord«red  to  atHL  Tlie  Judgment  in  ft 
foreclosure  suit  la  that  the  defeadants. stand 
debarred  and  foreclosed  o£  their  equity  of  re- 
douptlon  in  the  said  mortgaged  premises, 
."when  sold  as  aforesaid  by  virtue  of  this  de- 
cree." Tbe  description  of  the  second  lot  In 
tbe  foreclosure  proceedings  was  an  efBdent 
description  of  a  part  of  that  lot,  and  the  sale 
And  conveyance  of  that  part  has  cat  off  the 
defendants'  equity  of  redemption  therein; 
,but  the  proceedings,  though  correctly  carried 
through  to  a  sheriff's  deed,  as  to  one  part  of 
the  second  lot  omitted  to  describe  or  refer 
to  or  include  tbe  re^ue  of  that  second  lot, 
and  as  to  this  omitted  portion  the  foreclosure 
suit  has  no  legal  force  or  effect  to  cut  <rfr 
the  equity  of  redemption  of  tbe  defendants. 
They  were  not  invited  to  answer  as  to  this 
part  Tbey  permitted  no  decree  to  be  taken 
pro  confesso  against  this  part;  no  order  tor 
its  sale  was  made,  no  execution  issued,'  direct- 
ing tbe  sheriff  to  sell  It   HftPQlthecQ^vertls- 


ed  nor  conveyed  It,  nor  had  he  any  right  to 
do  so  under  the  proceedings  in  the  suit  Tbe 
effect  of  the  foreclosure,  as  conducted,  was 
that  a  part  only  of  the  mortgaged  premises 
has  been  sold,  and  it  raised  only  a  part  of  tbe 
mortgage  money.  Tbe  equity  of  redemption 
of  the  defendants  in  the  remainder  was  not 
affected  by  those  proceedings,  and  may  yet  be 
sold  to  raise  tbe  balance  of  tbe  mortgage 
money. 

The  petitioner  prays  a  decree  amending 
the  description  in  the  bill  of  complaint  to 
conform  to  the  description  in  the  mortgage, 
and  that  the  sheriff  inay  be  decreed  to  make 
and  deliver  to  him  a  new  deed,  describing  the 
prenisea  as  in  the  mortgage.  Nothing  Is 
asked  In  the  way  of  amendment  of  tbe  execu- 
tion or  tbe  advertisement  of  sate.  To  make 
an  amending  decree  in  this  way  would.  In 
effect,  foreclose  the  defendants'  equity  at  re- 
demptlon  in  the  portion  of  the  mortgaged 
premises  omitted  from  the  proceedings,  with- 
out notice  to  them,  and  without  advertising 
that  porQon  for  sale.  The  petitioner  is  not  a 
party  to  tiie  foreclosure  suit,  yet  be  asks  that 
the  pleadings  and  proceedings  in  it  be  amend- 
ed. He  Is  not  in  the  position  of  a  purchaser 
who  prays  the  aid  of  the  court  to  enforce  Its 
decree  for  sale,  as  In  cases  of  appUcfttloos 
for  writs  of  assistance.  He  Is  applying  to 
have  the  court  alter  the  proceedings  In  a 
matter  of  substance  in  such  manner  that  be 
may  get  by  his  purchase  more  property  than 
the  defendant  was  notified  would  be  sold, 
more  than  was  advertised, to  be  sold,  and 
B)ore  than  the  purchaser  bought  I  cannot 
see  that  the  petitioner,  a  stranger  to  the  liti- 
gation, has  any  status  to  make  such  a  motion. 
IrrespectlTB  of  this  latter  crltlciBm  of  the  pe- 
titioner's position,  there  Is  no  Justice  in  -the 
proposition  on  its  merits. 

The  prayer  of  the  petition  Is  refused. 


(SS  N.  J.  B.  stt) 
HOYT  V.  HANCOOK,  Gomptrolla: 

<Prerogatlv«  CSourt  of  New"J«sey.    S^t  5, 
1903.) 

COLLATBRAL  INHERITANCB  TAX. 
By  a  will  which  took  effect  while  the  pro- 
visions of  the  collateral  inheritance  tax  act  of 
1893  (taws  1883,  p.  367)  were  in  force,  testa- 
tor created  a  fund,  the  income  of  which  was 
payable  to  a  sister  for  life,  with  power  of  ap- 
polDtment  of  the  principal  by  her  will.  By  h« 
win,  which  took  effect  in  1895,  the  life  bene- 
ficiary appointed  the  principal  to  be  paid  to  her 
husband,  who  survived  her.    Held-: 

1.  That  the  interest  of  the  hosiMind  must  be 
considered  as  having  been  acquired  as  of  the 
time  th0  instrument  creating  the  power  of  ap- 
pointment took  eff^' 

2.  That  snd>  interest  was  taxable  under  the 
provisions  of  the  act  of  1893t  and  could  be  ap- 
praised by  an  appraiser  appointed  by  a  anr- 
rOgate,  when  it  became  vested  by  the  Will  of 
the  doaee  of  the  powen  . 

'  The  act  of  1893  was  r^>ealed  by.,  the,  collat- 
eral inheritance  tax  act  of  1894  OU^ws  1894,  p. 
alo),  except  ao  far  as  Its'  provisiong  were  re- 
enacted  in  the  latter  act  and  the  repealer  wii 
dedned  jiot  tp  sonrander  any  ^wnedies,  vow«r% 


Digitized  by 


Google 


N.J.) 


aOYT  ▼.  HANGOOK. 


1006 


rIgfatB,  or  prirtlegM  acquired  by  tb*  state  under 
aoT  previous  act.    Beta,  farther: 

3.  That  tlie  state's  right  to  tax  the  interest 
acquired  by  the  husband  remained  onr^ealed, 
and  could  be  enforced. 

(Syllabus  by  tlie  Court) 

Appeal  by  Ezra  F.  Hoyt  from  an  assess- 
ment In  favor  of  William  S.  Hancock,  comp- 
troUer.    Affirmed.' 

Alvab  A.  Clark,  for  app^Uant  Tbe  Attoi^ 
ney  General,  for  respondent 

MAGIB,  Ordinary.  By  flie  will  of  War< 
rra  Ackerman,'  decwsed,  wbo  died  Angoat 
2a,  1883,  domiciled  in  Union  county,  the  resi- 
due of  his  estate  was  committed  to  trustees, 
to  divide  it  into  as  many  shares  as  he  might 
liave  brothers,-  sisters,  nephews,  and  nieces 
wbo  sboold  survive  him,  and  to  set  apart 
for  each  of  tbem  one  of  such  shares,  and  pay 
the  income  thereof  to  blm  or  her  during  bis 
or  ber  natural  life,  and  on  tbe  death  of  any 
sncb  tantber,  sister,  nephew,  or  niece,  to 
pay  tbe  iirinclpal  of  said  share  as  he  or  she 
might  direct  by  bis  at  ber  duly  executed  will 
and  testament  Kary  S.  Hoyt  a  sister  of 
the  deceased,  and  tbe  wife  of  Bsra  B.  "B-ajX, 
survived  the  testator,  and  died  on  March  2S, 
1886,  leaving  a  last  will,  by  wbldi  she  ap- 
pointed ber  said  husband  as  the  person  to 
recel;ve  the  principal  of  her  share  under  the 
provisions  of  tbe  will  of  Warren  Ackerman. 
In  December,  1896,  tbe  surrogate  of  the 
county  of  Dnion  bad  an  appraisal  and  as- 
Mssment  made  upon  the  estate  of  the  ap- 
pellant wbicb  be  acquired  under  tbe  ap- 
pointment of  bis  wife's  wllL  Appellant  pro- 
tested against  tiie  assessment  and  prose- 
cutes this  appeal  to  vacate  it  and  set  It 
aside. 

It  Is  conceded  by  connsel,  and  it  Is  un- 
doubted law,  that  tbe  interest  which  Esra 
P.  Hoyt  took  by  such  appointment  is  related 
back  and  referable  to  the  Instrument  which 
-conferred  the  power  of  aK>ointment  which 
Instrument  was  the  will  of  Warren  Acker^ 
man,  which  took  eXect  August  28^  1883.  At 
that  time  tbe  collateral  Inheritance  tax  act 
of  188S  (Laws  1883,  p.  3G7)  was  in.  force.  If 
tbe  death  of  tbe  testator  bad  antedated  the 
act  of  1883,  tbe  provisions  of  that  act  would 
not  have  operated  to  Impose  a  tax  iqton  the 
Interest  which  Bsra  P.  Hoyt  acquired  by 
tlia  appointment  for  that  Interest  is  to  be 
contddered  as  acquired  at  the  time  of  tbe  will 
taking  effect  Sudt  was  tbe  dedslon  of  tbe 
Court  of  Appeals  of  New  York  under  similar 
legislation.  Matter  of  Harbeck,  161  N.  T. 
211,  56  M.  B.  830.  But  since  the  testator's 
will  took  effect  while  tbe  provisions  of  the 
act  of  1883  were  in  full  force,  tbe  first  ques- 
tion is  whether,  by  those  provisions,  the  tax 
now  complained  of  can  be  enforced. 

Appellant's  counsel  first  points  ont  that 
the  second  section  of  tbe  act  of  1883  does 
not  provide  for  such  a  (sse  as  that  now  be- 
fore us,  and  this  is  quite  correct'  That  sec- 
tion Is  wholly  InappUcablo  t»  tbls  case.    It 


is  the  first  section  of  tbe  act  upon  which  tbe 
state  most  rely  to  sustain  tbls  tax,  and  tliere 
con  be  no  question  that  it  does  covor  tbe 
esse,  imless  tbe  further  contention  of  coun- 
sel Is  effective.  That  contention  Is  that  the 
act  does  not  provide-  for  the  impoeition  of  a 
tax  which  cannot  be  determined  at  the  death 
of  the  teEtater,  and  this  contention  lb  put  up- 
on-the  language  of  tbe  fourth  section  of  tbe 
act  i»ovlding  that  all  taxes  Imposed  by  this 
act  shall  be  due  and  payable  at  the  death  of 
tbe  testator.  But  tbls  contention  cannot  pre- 
vail. It  ignores  tbe  phrase  contained  in  that 
section  that  the  tax  Imposed  by  tbe  act  shall 
be  due  and  payable  at  tbe  death  of  tbe  tes- 
tator tmless  otherwise  provided.  It  also  fails 
to  take  actount  of  tbe  protision  of  section 
13  to  ihe  effect  that  In  order  to  fix  the  value 
of  property  subject  to  the  tax,  tbe  surrogate 
or  register  of  the  Prerogative  Court  shall  "ap- 
point an  appraiser  as  often  as  and  when- 
ever occasion  may  require."  Legislation 
substantially  Identical  with  the  act  of  1898 
was  enacted  in  Mew  Tork,  and  Its  construo 
tion  came  before  its  Court  of  Appeals.  The 
conduston  reached  was  that  tbe  provisions 
of  section  4  did  not  tadicate  a  legiBlative  In- 
tention to  exclude  from  tbls  form  of  taxation 
interests  arising  under  such  testamentary 
provisions,  nor  prevent  such  a  construction 
of  section  13  as  would  bring  sudi  a  case  as 
that  now  before  me  within  tbe  provisions  of 
tbe  act  Matter  of  Stewart  181  N.  Y.  274, 
80  N.  iB.  184,  14  L.  B.  A.  836.  This  conClu- 
slon  is  reasonable,  and  I  do  not  hesitate  to 
ad(^t  it  and  apply  It  to  tbe  ccmstructioo  of 
tbe  act  of  1883.  If,  tborefore,  the  act  of 
1883  conttnned  In  force  iq>  to  the  date  of  tbe 
Imposlticw  of  this  tax,  I  entertain  no  doubt 
that  the  tax  sboold  be  Bptaeld  But  the  act 
of  1883  was  superseded  and  repealed  by  the 
collat^nl  Inberltiince  tax  act  approved  tin 
16, 1884  (Laws  1894,  p.  318).  If  the  repealer 
was  without  any  saving  danae,  there  could 
be  no  doubt  ttaat  tbe  tax  In  qnestton  would 
b|e  invalid,  becanse  such  a  repealer  would 
abolish  tbe  macliinery  by  which  the  assess- 
ment conid  be  laid,  and  such  special  taxes 
as  these  can  only  be  imposed  by  the  ma- 
chinery provided  by  tbe  Legislature.  But 
the  repealer  of  tbe  act  of  18%  was  not  with- 
out a  saving  clause.'  The  rei)ealer  was  of 
all  acts  or  parts  of  acts  inconsistent  'with 
the  provisions  of  tbe  act  of  1884,  "except  so 
far  as  herein  re-enacted,"  and  tbe  provisions 
for  tbe  imposition  of  tbe  assessment  were  all 
practically  re-enacted.  Besides,  by  tbe  pro- 
visions of  section  23,  in  which  the  repealer 
is  contained,  there  was  a  saving  clause. 
The  language  of  it  Is  not  happily  chosen,  but 
in,  my  Judgment  the  proper  construction  Is 
that  tbe  repealer  should  sot  be  considered 
"to  surrender  any  remedies,  powers,  rights  or 
privileges  acquired  by  tbe  state  under  any 
act  heretofore  passed."  Under  tbe  construc- 
tion I  bave  given  to  tbe  act  of  1883,  a  right 
was  acquired  by  the  state  to  impose  a  tax 
upon  tbe  iatesest  Hcqaired  by  oni»  wbs  ^ras 
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appointed  by  tbe  will  of  the  life  beneficiary 
to  receive  a  share  of  a  fund  under  a  power 
of  appointment.  By  that  act  the  state  ac- 
quired power  to  enforce  the  right 'thus  ob- 
tained. .  The  act  fnrthM  provided  remedies 
for  the  enforcement  of  that  right.  When 
the  Legislature  saved  the  rights  and  powers 
and  remedies  of  the  state  under  previous 
acts,  I  think  the  repealer  in  no  respect  de- 
prived the  state  of  power  to  enforce  such  a 
tax. 

It  results  that  the  assessment  must  be  af- 
firmed. 


(6»  N.  J.  U  ai> 

STATE  T.   MacQUEBN  et  aL 

(Supreme  Court  Of  New  Jersey.    Sept.  12, 

1903.) 

CRIMINiO.     LAW— CHALLBNOBS-CONFBSSION— 

RBVIBW— RBASONABLB  DOUBT-^OINT 

INDICTMBNT. 

1.  Under  section  81  of  the  Criminal  Procedure 
Act  (P.  L.  1898,  p.  896),  where  two  or  more 
defendants  are  jointly  indicted  and  tried,  they 
together,  and  not  severally,  are  entitled  to  10 
peremptory  challenges. 

2.  The  finding  of  a  trial  court  that  a  de- 
fendant's confession  was  voluntarily  made  is 
a  finding  of  fact  not  reviewable  on  ordinary 
writ  of  error,  if  there  be  any  legal  evidence  to 
support  it. 

3.  Questions  of  law  not  appearing  by  the 
bills  of  exceptions  to  have  been  raised  in  the 
trial  court  will  not  be  considered  on  ordinary 
writ  of  error. 

4.  If  a  reasonable  doubt  of  guilt  is  raised, 
even  by  inconclusive  evidence  of  an  alibi,  the 
defendant  is  entitled  to  the  benefit  of  it 

6.  Where  two  defendants  are  tried  together 
upon  an  Indictment  charging  that  they,  with 
many  other  persons  unknown,  committed  a  riot, 
and  the  defendants  are  severally  convicted,  a 
trial  error  that  affects  only  one  of  the  de- 
fendants will  not  work  a  reversal  of  the  convic- 
tion as  to  the  other  defendant. 

(Syllabus  by  the  Court) 

Error  to  Court  of  Quarter  Sessions,  Pas- 
saic County. 

William  MacQueen  and  Rudolph  Grossman 
were  convicted  of  riot,  and  bring  error.  Af- 
firmed as  to  MacQueen  and  reversed  as  to 
Grossman. 

Argued  before  GUMMHBB,  C.  J.,  and 
PORT,  HBNDRICKSON,  and  PITNEY,  JJ. 

Robert  E.  Van  Hovenberg,  for  plalntlfts  In 
error.  Eugene  Emiey,  Prosecutor  of  the 
Fleas,  for  the  State. 

PITNEY,  J.  The  defendants  were  Jointly 
indicted  (together  with  another  party,  who 
was  not  a-pprehended)  for  a  riot  committed 
on  the  18th  day  of  June,  1902,  at  the  city  of 
Paterson.  They  were  tried  together  in  the 
Passaic  quarter  sessions,  and  were  severally 
convicted  and  sentenced  to  imprisonment 
They  pray  reversal  of  the  convictions  on 
the  ground  of  alleged  trial  errors.  The  case 
comes  here  upon  bills  of  exceptions  sealed 
according  to  the  common-law  practice.  The 
exceptions  must,  therefore,  be  considered  and 
disposed  of  according  to  the  ordinary  rules. 

T 1.  Sm  Jniy.  vol.  n.  G«Bt  Dl*.  |  <11. 


The  liberal  practice  allowed  by  section  13S 
of  the  Criminal  Procedure  Act  (P.  Lu  1898,  p. 
915),  which  permits  the  appellate  court  to 
consider  whether  the  plaintiff  In  error  on 
the  trial  below  suffered  manifest  wrong  or 
Injury  either  in  the  admission  or  rejection  of 
testimony,  whether  objection  was  made  be- 
low or  not,  or  in  the  charge  of  the  court,  or 
in  the  denial  of  any  matter  by  the  court 
which  was, a  matter  of  discretion,  whether 
a  bin  of  exceptions  was  sealed  or  not,  can- 
not be  invoked  by  the  plaintiffs  in  error,  be- 
cause they  have  not  brought  up  the  enttre- 
record  of  the  proceedings  bad  upon  the  trial, 
as  required  by  section  136,  and  have  not 
specified  (otherwise  than  by  the  ordinary  as- 
signments of  error)  the  causes  relied  upon 
for  reversal,  pursuant  to  section  137  of  th» 
same  act  The  first  two  exceptions  were  tak- 
en during  the  selection  of  the  Jury,  and  are 
intended  to  raise  the  question  whether,  wben 
two  defendants  are  Jointly  indicted  for  a  mis- 
demeanor, and  are  tried  together,  they  are 
severally  entitled  to  10  peremptory  challenges 
—20  In  all— or  whether  the  defendants  to- 
gether are  entitled  to  only  10  such  challenges. 
The  first  exception  appears  to  have  been 
waived,  the  Juror  In  question  having  been 
subsequently  excused  by  consent  Moreover, 
the  bills  of  exceptions  disclose  that  both  de- 
fendants united  in  the  two  challenges  whose 
denial  Is  the  subject  of  the  exceptions.  It 
Is  therefore  fair  to  assume  (there  being  noth- 
ing In  the  record  to  show  the  contrary)  that 
they  both  imlted  in  Interposing  the  10  per- 
emptory challenges  previously  allowed.  If 
each  defendant  had  participated  In  these 
10  challenges,  each  had  exhausted  tiie  nt- 
most  right  of  challenge  that  Is  claimed.  And 
so,  in  strictness,  the  record  discloses  no  de- 
nial by  the  court  below  of  the  right  that  Is 
asserted.  But,  supposing  the  question  to  be 
fairly  raised,  this  court  has  already  decided 
it  adversely  to  the  contention  of  tbe  plain- 
tiffs In  error.  The  right  of  peremptory  chal- 
lenge In  criminal  cases' is  regulated  by  sec- 
tions 80  and  81  of  the  Criminal  Procedure 
Act  (P.  L.  1898,  p.  896).  Section  SI  deals 
with  cases  like  the  present,  and  It  has  been 
held  that,  where  two  or  more  defendants  are- 
Jolntiy  Indicted  and  tried,  they  together,  and 
not  severally,  are  entitied  to  10  penemptoty 
challenges.  State  v.  Bacfaman,  68  N.  J.  Law.. 
1206,  63  Ati.  1046. 

The  third  exception  relates  to  the  adnals- 
sion  In  evidence,  over  objection  by  the  de- 
fendants, of  a  statement  made  by  tbe  de- 
fendant MacQueen  to  a  witness  Shane,  who 
arrested  MacQueen  in  New  York,  and  brought 
him  to  Paterson.  Shane  was  asked:  "Q. 
Had  yon  any  conversation  with  bim  golng^ 
from  New  York  to  Paterson?  (Objected  to 
on  the  ground  that  he  was  under  arrest  when 
being  brought  here.)  Q.  By  the  Coart: 
What  he  said  was  entirely  voluntary?  A. 
Yes,  sir.  Q.  By  Mr.  .Ward  (defendante*  coun- 
sel): He  was  then  being  brought  here  on 
requisition?    A.  Yea,  air.    Q.  On  this  very 
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charge?    A.  Tea,  sir."    Thereupon  the  trial 
Judge  held  that  the  gaestlon  was  admissible, 
and  allowed  the  testimony  of  the  witness  as 
to  the  conversation  between  him  and  the  de- 
fendant MacQueen  to  go  to  the  Jury.    When, 
upon  the  trial  of  an  indictment,  objection  Is 
made  to  the  admission  ot  a  statement  made 
by   the  prisoner  wMle  in  custody,  on  the 
eronnd  that  the  statement  was  not  volun- 
tarily made,  but  was  Induced  by  means  of 
ttireats  or  promises.  It  Is  the  duty  of  the 
trial  Judge  to  proceed  to  try  the  question  of 
fact  whether  the  statement  was  voluntary. 
The  defendant  is  at  liberty  to  Introduce  evi- 
dence upon  this  Issue  if  be  desires,  or  he  may 
rest  upon  the  evidence  introduced  by  the 
state.    The  issue  is  for  the  decision  of  the 
trial  court,  and  not  of  the  jury,  and  the  deter- 
mination Is  not  reviewable  on  ordinary  writ 
of  error  if  there  be  any  legal  evidence  to  sup- 
port it    In  order  to  admit  a  statement  thus 
made  by  a  prisoner  In,  custody,  it  is  not.  In 
this  state,  essential  to  show  that  the  pris- 
oner, before  making  the  statement,  was  in- 
formed that  hie  was  not  under  compulsion  to 
speak,  or  was  told  that  anything  he  might 
say  would  be  used  against  him.     State  y. 
Hernia  (N.  3.  Err.  ft  App.)  53  Atl.  85.    See, 
also,  Hoesel  v.  State,  62  N.  J.  Law,  216,  41 
Atl.  408;    Bullock  v.   State,   65  N.  J.  Law, 
667,  47  Atl.  62,  86  Am.  St  Rep.  66S;    State 
T.  Hill,  6S  N.  J.  Law,  626,  47  Atl.  814;   State 
T.  Toung,  67  N,  J.  Law,  223,  51  Atl.  939; 
State  T.  Gruff  (N.  3.  Brr.  &  App.)  53  Atl.  88. 
In  the  present  case  the  defendants  saw  fit 
to  rest  their  objection  to  the  admissibility  of 
the  statement  ui>on  the  brief  testimony  of 
Shane,  Just  quoted.    It  Is  manifest  that  the 
ruling  of  the  trial  Judge  was  not  unsupported 
by  evidence. 

The  fourth  exception  was  sealed  during  the 
examination  of  the  defendant  MacQueen. 
Under  cross-examination  by  the  prosecutor 
of  the  pleas  he  was  shown  a  newspaper  arti- 
cle In  manuscript,  entitled  The  Propaganda 
in  Paterson,"  which  he  admitted  was  writ- 
ten by  him  In  order  to  be  sent  to  a  newspa- 
per in  England,  "as  a  description  of  what 
was  t:olng  on."  He  stated  that  the  article 
was  not  completed,  and  that  it  was  "just 
a  hasty  sketch  that  I  started  to  write  to 
send  to  a  newspaper."  Defendants*  counsel 
thereupon  objected  to  the  reading  of  the 
article,  on  the  ground  that  It  was  unfinished, 
and  that  an  article  written  for  a  newspaper 
after  the  happening  of  the  alleged  crime  Is 
not  in  the  nature  of  a  confession,  and  can- 
not be  used  against  the  defendant  The 
court  expressed  the  opinion  that,  where  de- 
fendant makes  an  admission  respecting  the 
transaction  in  question  by  writing  an  ac- 
count of  It  for  a  newspaper,  such  newspa- 
per article  Is  an  admission  by  the  defendant 
and  proceeded  to  say:  "In  that  sense  I  will 
admit  any  question  concerning  this  article, 
it  being  accompanied  with  the  explanation 
that  it  Is  unfinished."  To  this  ruling  excep- 
tion was  taken  and  sealed.    The  ruling  relat- 


ed to  the  admission  ot  questions  on  cross- 
examination,  and  not  to  the  admission  of  the 
newspaper  article  In  evidence.  We  think  the 
ruling  was  correct;  but.  If  otherwise,  it  does 
not  appear  to  have  done  harm,  for  no  evi- 
dence appears  to  have  been  latrodnced  pur- 
suant thereto.    ■ 

The  fifth  bill  of  exceptions  discloses  simply 
the  following  colloquy  between  counsel  for 
the  defendants  and  the  prosecutor  of  the 
pleas:  "By  Mr.  Ward:  How  did  the  state  , 
come  into  possession  of  the  article?  Mr. 
Rmley:  I  am  not  answering  queeitions.  Mr. 
Ward:  Then  I  object  on  the  ground  that  It 
was  taken  from  him.  They  could  not  use 
that  class  of  evidence  against  the  defendant 
I  object  unless  It  was  voluntarily  given  by 
the  defendant  The  Court:  I  will  overrule 
tile  objection."  Whereupon  the  exception 
was  sealed.  What  the  objection  related  to 
does  not  appear.  The  bill  of  exceptions  does 
not  disclose  that  the  document  had  as  yet 
bieen  offered.  If  the  objection  was  to  tlie 
croas-ezamlnatlon  of  MacQueen  with  respect 
to  the  article,  the  objection  is  groundless.  If 
it  was  Intended  to  question  the  admissibility 
of  the  newspaper  article  on  the  grronnd  that 
it  was  not  voluntarily  surrendered  by  the  de- 
fendant the  record  does  not  disclose  any 
basis  for  the  objection.  It  was  not  Incum- 
bent upon  the  state  to  phow  from  whom  the 
article  was  obtained.  There  was  no  pretense 
that  in  the  writing  of  the  article  MacQueen 
was  under  any  influence  of  fear  or  hope. 
Therefore  what  he  had  written  was  admis- 
sible like  any  other  statement  made  by  him. 
"The  ground  on  which  a  confession  made  by 
the  accused  under  promise  of  favor  or  threats 
of  injury  is  excluded  as  Incompetent  Is  not 
because  any  wrong  Is  done  to  the  accused  In 
using  them,  but  because  he  may  be  Induced 
by  the  pressure  of  hope  or  fear  to  admit  facts 
unfavorable  to  him  without  regard  to  their 
truth."  Per  Depue,  C.  J.,  in  Bullock  v.  State, 
66  N.  J.  Law,  567,  566,  47  Att.  62,  86  Am.  St 
Rep.  668.  Bee,  also,  Roesel  v.  State,  62  N.  J. 
Law,  216,  41  AtL  408.  The  reason  for  the 
rule  wholly  falls  when  the  offer  is  to  intro- 
duce In  evidence  a  written  statement  prepar- 
ed by  the  defendant  previous  to  bis  arrest 
The  fact  (if  it  were  a  fact)  that  MacQueen 
had  Intended  to  add  something  to  what  had 
been  written  did  not  render  the  writing  any 
the  less  evidential.  But  the  exception  itself 
is  altogether  too  vague  to  be  seriously  treated 
as  raising  any  legal  question  for  our  review. 

The  sixth  exception  was  taken  to  the  rul- 
ing of  the  trial  Judge  In  permitting  the  pros- 
ecutor to  read  i^  evidence  the  newspaper  ar- 
ticle In  question.  Just  prior  to  Its  admission 
MacQueen  had  stated.  In  answer  to  a  ques- 
tion asked  on  cross-examination,  that  the 
writing  referred  to  a  "general  movement  of 
'the  working  class."  Be  was  asked  whether 
'he  had  Included  In  it  any  criticism  of  the  vio- 
lence that  took  place  in  Paterson  on  the  day 
of  the  riot  June  IStb.  MacQueen  answered: 
'tl  don't -knew  irhether  there  was  specially 
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anting  or  not  As  I  huve  aald,  it  ig  uor 
^isbed.  Q.  Look  at  it.  A.  I  don't  want  to 
read  It  It  Is  imfinlBbed.  Q.  By  Mr.  ^ard 
:(defeqdants'  counsel):  How  did  they  get  it? 
A.  'Tbey  stole  It  from  me  when  they  arrested 
me.  'They  rifled  my  pockets,  and  took  every- 
thing I  had;  even  private  letters.  By  Sir. 
Emley :  I  will  read  the  article.  By  Mr.  Ward: 
I  object  By  the  Court:  I  will  allow  the  read- 
ing o£  the  article."  Whereupon  counsel  for 
the  defendants  prayed  an  exception,  and  the 
court  sealed  the  same  accordingly.  This  ex- 
ception has  been  discussed  by  counsel  for  the 
plaintiffs  in  error  as  If  it  raised  some  ques- 
tion of  a  violation  of  rights  secured  by  the 
fourth  and  fifth  amendments  to  the  federal 
Constitution;  the  former  of  which  prohibit^ 
"unreasonable  searches  and  seizures,"  and  the 
latter  declares,  .among  other  things,  that  no 
person  "shall  be  compelled,  In  any  criminal 
case,  to  be  a  witness  against  himself."  The 
case  of  Boyd  v.  United  States,  116  U.  S.  616, 
6  Sup.  Ct  624,  29  L.  Bd.  746,  Is  cited  as  ia 
authority.  It  Is,  however,  established  that 
the  first  ten  amendments  of  the  Constitution 
of  the  United  States  are  limited  to  the  sphere 
of  the  federal  government  Its  courts  and  offi- 
cers, and  constitute  no  prohibition  upon  tl^e 
states.  Barro9  v.  Baltimore,  7  Pet  243,  8 
U  Ed.  672;  Smith  ▼.  State  of  Maryland,  18 
How.  71.  76,  15  L.  Bd.  269;  Spies  r.  Illinois, 
123  U.  S.  131,  166,  8  Sup.  Ct  21,  31  h.  Ed. 
;80.  The  prohibition  of  unreasonable  searches 
and  seizures  Is  embodied  in  the  Constitution 
.9f  this. state,  art  1,  pi.  6.  But  this  instni^ 
ment  contains  no  declaration  like  that  above 
quoted  from  the  fifth  ameudment  With  .as 
the  proof  of  confessions  and  admissions  made 
out  pf  court  by  persons  accused  rests  upon 
common-law  principles.  State  v.  Zdanowice 
,<recenUy  decided  by  our  Court  of  Errors  and 
Appeals)  65  Atl.  743.  It  would  seem  that  a 
writteu  confession  must  stand  os\.  the  same 
\mA»  as  one  made  orally,  and  that  neither 
form  of  confession  <where  voluntarily  made) 
lis  to  be  excluded  on  the  theory  that  its  use  in 
evidence  is  equivalent  to  compeiling  one  to 
be  a  witness  against  himsf^lf.  As  to  the  mode 
Iq  which  the  document  now  In  question,  wt^ 
obtailied,  it  :Is  very  generally  held  that  pa- 
pers unlawfully  ,pro{;iu:ed,  even  by  means  of ' 
.unjustiflablq  search  ;0r  seijsure,  are  neverthe- 
less admisalblQ  ,if  evidential  per  se,  1  Green). 
Ev.  '{  254a,  cltij;ig  I«gatt  v.  ToUervey,  14 
jEast  302;  joxdon  y.  L^wls,  14  East  305, 
note;  Commonwejalth  V.  DE^la,  2  Mete 
<Mass.)  329,  337.  See,  «lso,  Oindrat  v.  Peo- 
ple, 138  ni.  103,  27  N.  E.  1085;  Slebert  T. 
People,  143  UL  571.  32  N.  E.  431;  Trask  T. 
People,  151  111.  6^  38  N.  £;.  248;  Bacon  T. 
United  States,  97  Ped.  35,  40,  38  C.  0.  A.  37, 
M.  And  It  would  seem  that  after  arrest  made ' 
the  person  of  the  accused  may  properly  be  ex- 
.amlned  without  a  search  warrant  In  order  ,to 
find  evidence  of  his  guilt,  and  that  such  aw 
examination  would  not  be  deemed  an  unrea- 
sonable search. 
•^;,But  we  B)}>Bt  decline  tq.BA8fi  Judgment  i}p- 


on  these  questions, -for  tibe  reason  that  tbey 
were  not  presented  to  or  passed  upon  by  the 
court  below.  .  No  ground  whatever  was  stat- 
ed for.  the  objection  that  was  overruled 
>vhen  the  trial  Judge  adiultted  the  newspa- 
per article  in  evidence..  The  whole  of  the 
bills  of  exception  may  be  searched  In  vain 
.for  anything  in  the  form  of  a  certificate  or 
statement  by  the  Judge  disclosing  that  there 
was  at  any  time  presented  to  his  min^  and 
by  him  decided,  the  question  whether  the 
use  of  this  paper  In  evidence  violated  the 
right  of  the  defendant  to  be  secure  against 
unwarrantable  searches  and  seizures,  or  his 
immunity  from  being  compelled  to  be  a 
witness  against  himself.  The  sixth  exc^t- 
tion  discloses  not  a  word,  even,  of  argu- 
ment by  counsel  in  support  of  his  objection. 
The  bills  of  exceptions  already  discussed 
contain.  It  is  true,  objections  based  on  vari- 
ous grounds  that  are  more  or  less  vaguely 
suggested  rather  than  stated.  For  instance, 
"that  the  article  was  written  by  MacQueen 
for  a  newBiwper;  that  it  was  not  evidence; 
that  be  says  It  Is  unfinished;-  that  an  arti- 
cle written  by  a  man  after  the  happening 
of  the  act  for  which  he  Is  being  tried  la  not 
in  the  nature  of  a  confession;  that  It  is 
nothing  but  an  article  for  a  newspaper, 
which  cannot  be  used  against  him  under 
this  charge  of  riot;  that  If  It  was  taken 
from  him,  that  could  not  use  that  class  of 
evidence  against  the  defendant;  I  object 
unless  It  was  voluntarily  given  by  the  de- 
fendant" But  these  were  merely  argumeuts 
upon  matters  then  pending,  or  supposed  to 
be  pending,  for  the  court's  decision.  Rulings 
were  thereupon  made,  which,  as  already  seen, 
were  correctly  made.  It  is  going  too  far  to 
say  that  the  trial  Judge  is  under  a  dutjr 
to  remember  everything  that  is  thus  sug- 
gested or  stated  in  argument  upon  one  point 
and  apply  it  to  the  decision  of  aq  objection 
raised  at  a  later  period  in  the  trial,  when 
that  objection  is  unaccompanied  by  the  sug- 
gestion of  any  grounds  for  its  making.  As 
already  remarked,  this  case  comes  here  on 
a  strict  bill  of  exceptions.  Every  presump- 
tion Is  In  favor  of  the  icorrectness  of  the 
result  reached  below,,  unless  by  the  excep- 
,tlons  it  is  made  to  i^pear  that  some  ruling 
Injurious  to  the  defendant  was  made  by  the 
trial  Judge,  in  vltflatlpn  of  some  legal  prin- 
ciple that  was  pr^fieatedat  the  time  for  bis 
c»asideratian.  An  exception  taken  to  the 
overruling  of  an  objection,  for  which  no 
reason  is  given  at  the  time.  Is  entirely  fu- 
tile. This  view  lias  been  so  often  reiter- 
ated by  our  court  of  last  resprt  as  to  require 
.no  argimient  at  this  time  for  its  support 
Trade  Ins.  Cq.  t.:  BarraclifC,  46  N.  J.  liaw. 
643,  46  Am.  Bep.  792;  Garretson  v.  Apple- 
ton,  58  N.  J.  Law,  386,  381.  37  AU.  160;  CX>n- 
solidated  Traction  Co.  v.  Behr,  59  N.  J.  Law, 
477,  37  Atl.  142;  Ottawa  Trlb«  t.  Munter, 
pO  N.  J.  Law,  459,  38  AtL  686. 

The   seventh   exception   is  a   general  one 
taken  to  the  whol^  of  thq  charge  of  the  trial 
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•  court,  to  tbg  Jnry,  nnder  section  140  o£  tbe 
criminal  procedure  «ct  ,(F.  h.  1898,  p.. OIQ) 
yrMcb  ,  permits  Badi  an  exception  vitliout 
Bpeclflcation  at  tlie  time  o(  any  ..particular 
ground  qr  grounds  tot  tlie  exception,  and 
-without  specification  ot  tlie  portions  of  tlie 
cbarge  to  wblch  exception  Is  taken.  By  sec- 
tion 141  of  the  same  act  it  is  provided  that, 
wliere  such  general  exception  has  been  tak- 
en, error  may  be  as^gned  upon  any ,  portion 
of  tlie  charge.  And  under  section  .142,  if 
upon  the  hearing  of  the  case  upon  writ  of 
error  it  shall  appear  that  any  error  of  law 
has  been  cpmmltted  in  any  part  of  the  charge 
to  the  prejudice  or  injury  of  the  defendant, 
it  is  the  duty  of  the  court  of  review  to  re- 
verse the  Judgment.  Under  this  statutory 
practice  we  are  confined,  of  course,  to  those 
portions  of  the  cbarge  that  are  mentioned 
in  the  assignment  of  errors,  and  are  not  to 
reverse-  unless  the  error  is  seen  to  have 
worked  prejudice  or  injury  to  the  defendant 
in  maintaining  his  defense,  th  determining 
the  latter  question  the  effect  of  the  entire 
cbarge  is  to  be  taken  into  consideration,  as 
well  as  the  xiartieular  language  that  may  be 
objected  to.  State  v.  Zdanowlcz,  supra.  The 
charge  discloses  tbat  numerous  witnesses  on 
the  part  of  the  state  bad  testified  to  the 
actual  presence  oC  botb  defendants  la  the 
mob  at  tlMr  time  of  tbe  ilot;  that  the  acts 
of  riot  were  abundantly  proved;  that  Mac- 
Queen  did  not  dispute  bis  presence  with  and 
leadership  of  the  mob,  but  aeserted  that,  in- 
stead of  encouraging  violence,  be  preached 
and  talked  againfit  it.  The  defendant  Gross- 
man, however,  had  testified  that  be  was  not 
1q  the  city  of  Faterson  oq  the  18th  of  June, 
and  liad  supported  the  aUbi  by  the  produc- 
tion of  a  number  of  witnesses  who  had  tes- 
tified to  his  presence  in  New  York  on  that 
day.  The  first  assignment  of  error  tbat  re- 
lates to  the  charge  is  tbat  the,  whole  <!harge 
•viaa  contrary  to  law,  and  injurious  to  tlie- 
interests  of  tb^  defendants.  This  assign- 
ment U  80  vague  AS  plainly  to  violate  the 
spirit  of  aectiona  .140,  Ml.  and  142  of  the 
criminal  prooedure  act,  already  mentioued. 
and  exhibits  no  ground  ^or  reversal.  State  t. 
Ma9Quee9  (N.  J.  Sup.)  6Q  AtL  4K. 

Another  .a^gn^ept,  however,  deals,  with 
the  refusal  of  the  Judge  to  cbarge  as  re- 
quested upon  ,tbe  question  of  alibi.  He  was 
asked  to  charge  that  if  upon  the  whole  case 
tbe  testimony  raised  a  reasonable  doubt  tliat 
the  defendants  were,  present  when  the  al- 
leged (;rlines  took  place,  tliey  should  be  ac- 
quitted. Another  Instruction  requested  was: 
"Tliat  the  defendant  is  not  bound  to  prove 
an  alibi  beyond  a  reasonable  4oubt  If  up- 
on tbe  whole  case  the  testimony  raises  a  rea- 
sonable doubt  that  the  defendant,  was  pres- 
ent when  the  oime  was  committed,  he 
should  be  acquitted."  As  MacQueen  admit- 
ted bis  presence,,  these  requests  wero  perti- 
nent only  to  the  case  of  Grossman.  Both 
requests  were  refused,  with  comments  that 
WA^HM    . 


gave  the  jury  tq  undorst^pd  tteit,- while  a 
defendant  asserting  an  ailbi  was  not  bound 
to  prove,, It. beyond  a  reasonabto  doubt,  he 
must  estalili^  it  by  a  clear .  preponderance 
of  evidence,  fChe  Impreeelon  left  upon  the 
jury  must  have  been  that  tbe  evidence  tend- 
ing to.  show  the  absence  of  Grossman  was 
to  be  disregarded,  unless  it  outweigbed  tbat 
wblch  tended  to  prove  his  presence  at  tbe 
scene  of  tbe  riot.  But  whatever  goes  to- 
wards proving  an  alibi  (although  it  falls 
short  of  estabBshing  It)  at  the  same  time 
tenda 'to,  throw  doubt  upon  the  commission 
of  the  crime,  where  the  presence  of  the  de- 
fendant is  essential  to  guilt.  And  if  a  rea- 
sonable doubt  of  guilt  Is  raised,  even  by  in- 
conclusive evidence  of  an  alibi,  the  defend- 
ant is  entitled  to  tbe  benefit  of  tbat  doulrt. 
Sheriock  r.  State,  eo  N.  J.  Law,  81,  37  Afl. 
435.  The  same  principle  applies  where  a 
defendant  Introduces  evidence  tending  to 
establish  bis  good  character,  in  order  to 
show  the  improbability  of  his  guilt  Baker 
7.  State,  63  N.  J.  Law,  45.  20  Atl.  858.  Tbe 
instructions  to  the  jury  upon  the  questioU 
of  alibi  were  erroneous. 

The  eighth  and  la^  exception  discloses 
tbat  when  the  Jury  was  about  to  retire  coun- 
sel for  tbe  defendimts  objected^  to  their  tak- 
ing with  them  into  tbe  Jury  room  tbe  news- 
paper article  written  by  the  defendant  Mac- 
Queen,  and  already  referred  to.  No  ground 
was  suggested  as  a  "basis  for  tbe  objection, 
and  so,  for  rOasons  alr'eady  given,  the  ob- 
jection vaa-fUtUe.  Under  section  182  of  tbe 
practice  act  (Gen.  St.  p..  2663)  papers  read 
in  evidence,  tbough  not  imder  seal,  may  be 
carried  from  the  bar  by  the  Jury.  The  pro- 
vision orl^nated  in  an  act  passed  Xovember 
10,  1797,  entitied  "An  act  relating  to  juries 
and  verdicts"  (Paterson's  Laws,  p.  261).  This 
court  lias  already  decided  tbat  the  transfer 
of  the  enactment  into  tbe  practice  act  did 
not  affect  its  previous  signification,  and  that 
it  is  error  for  a  court  to  refuse  to  allow  tbe 
jury  to  take  with  thein  from  tbe  bar  tite 
exhibits  read  in  evidence  at  the  trial.  State 
y.  Raymond,  63  N.  J.  Law,  260,  21  AtL  328. 

It  will  'thus '  be'  seen  *tliat'  'Ihe'  only  error 
appearing  in  the  record  is  one  that  occurred 
in  the  instructions  to  the  Jury  respecting  tbe 
aUM-.a  qnestiou  with  wUcb  the  defendant 
Grossman  was  alone  conoemed.  Tlie  indict- 
ment cbargee  tliat  these,  defendants,  with 
100  and  Bwre  other  persons  unluown,  com- 
mitted the  liQt  Although-  the  agency  of 
several  persoas  it  essential  to  the  crime  of 
riot,  it  needs  not  tbat  all  named  tn  the  in- 
dictment be  shown  to  have  participated,  if 
It  be  charged  tbat  otber  persons,  unknown, 
sufficient  to  constitute  the  requisite  number, 
took  part  Under  the  present  indictment 
either  of  the  plaintiffs  in  error  might  have 
been  convicted  while  the  otber  was  acquit- 
ted.. Tbe  legftl  ascertaluntent  of  tbe  guilt 
of  GroMmajB  is  therefor*  not  essential  to  the 
guilt   of   MacQueen.    Wharton,   Am.   Grim. 
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Law,  11  4S1,  484,  4S5.  The  record  shows 
that  the  jury  found  them  aeverally  gnllty, 
and  that  they  were  severally  sentenced. 

There  being  no  error  in  the  record  by 
which  MacQneen  is  aggrieved,  his  conviction 
should  be  affirmed.  As  to  Grossman,  there 
should  be  a  reversal,  with  award  of  a  venire 
de  povo. 

(4  Pen.  m) 

TATLOB  V.  ADD10K8. 

(Superior  Court  of  Delaware.    New  Castle. 
Sept.  26,  1903.) 

BOOK   ACCOUNT— SERVICES   OF  ATTORNHT   IN 
ONE  ITEM. 

1.  An  account  for  servicei)  of  an  attorney  in 
a  suit  ezteuding  over  more  than  seven  years, 
charged  iu  one  item,  is  not  the  subject  for  a 
judgment  on  affidavit  of  demand  at  the  first 
term  as  a  book  account  regularly  and  fairly 
kept  under  the  statute. 

Action  on  a  book  account  by  Carter  Berke- 
ley Taylor  against  John  Edward  Addlcks. 
Judgment  for  plalntifC  for  want  of  affidavit 
of  defense  refused.  . 

Argued  before  LOEB,  0.  J.,  and  PHNNJO- 
WILL  and  BOYCE,  JJ. 

John  Biggs,  for  plalntlfl.  Walter  H.  Hayes, 
for  defendant 


LOBE,  C.  J.    This  Is  an  action  on  a  book 
account,  which  Is  as  follows: 

"July  1,  1008. 
"John  Edward  Addlcks,  to  Carter  Berkeley 
Taylor,  Dr. 
"To  professional  services  rendered  from 
May  9,  1893,  down  to  and  including  October 
23,  1900,  In  suit  in  equity,  brought  by  the 
Mayor  and  Council  of  Wilmington,  etc  v*- 
John  Edward  Addlcks,  John  O.  Baker,  Fred- 
erick P.  Addlcks,  Simon  B.  Conde,  and  Sam- 
uel Austin;  subsequently  the  Mayor  and 
Council  of  Wilmington  et  al.,  vs.  John  Ed- 
ward Addlcks  and  Oxy-Hydrogen  Company, 
In  the'  Court  of  Chancery  of  the  State  of 
Delaware ..f2,500 


2,500" 


Mr.  Biggs,  for  tiw  plalntifr,  moved  for  Judg- 
ment for  plaintiff  for  want  of  affidavit  of  de- 
fense. Mr.  Hayes,  for  defendant,  objects 
that  the  above-stated  item  is  not  the  sub- 
ject for  the  recovery  of  Judgment  on  affida- 
vit of  demand  at  the  first  term,  as  a  book 
account  regularly  and  fairly  kept  under  the 
statute,  and  asks  that  Judgment  be  refused. 

In  Sloan  v.  Orlmshaw,  4  Houst  S26,  this 
court  held  that  plans  of  an  architect  for  the 
erection  of  a  building,  charged  in  one  Item 
of  1100,  was  not  properly  chargeable  in  a 
book  account,  or  to  be  proved  by  a  copy  of 
it  appended  to  an  affidavit,  of  cause  of  ac- 
tion. The  Item  In  this  case  is  for  profession- 
al services  as  att  attorney,  running  from  May 
9.  1S83,  to  October  23,   1900,  a  period  of 


over  seven  years.  In  one  nnitemlsed  charge 
of  $2,500,  under  date  of  July  1,  1803.  We 
can  see  no  difference  In  principle  between 
the  services  of  an  architect  In  plans  for  bond- 
ing a  house,  charged  in  one  item  In  lump, 
and  those  of  an  attorney  charged  in  one  item 
In  lump,  for  services'  in  one  suit,  extending 
over  seven  years,  and  necessarily  embracing 
many  Items.  Where  such  charge  is  not  item- 
ized, or  is  incapable  of  being  itemized,  it 
does  not  come  under  our  statute,  and  Judg- 
ment may  not  be  had  upon  it  at  the  first 
term  upon  an  affidavit  of  demand  as  a  book 
account  regularly  and  fairly  kept. 
Judgment  is  therefore  refused. 


(4  Pea.  ») 
STATE  V.  FINLBT. 
(Court  of  General  Sessions  of  Delaware.    New 
Castle.    Feb.  5,  1902.) 

ASSAULT  AND  BATTERY— PUNISHMENT— DIS- 
CRETION OP  COURT 
1.  22  Del.  Laws,  p.  463,  c.  204,  relating  to 
the  punishment  for  one  convicted  of  assault  on 
his  wife,  giTes  the  court  discretioD  to  impose 
either  a  whipping,  or  a  fine  aud  imprisonmeot 

James  F.  Flnley  was  Indicted  for  assault 
and  battery  on  his  wife,  and  entered  a  plea 
of  guilty.  Fined  $60  and  costs,  and  com- 
mitted to  the  workhouse  until  payment  there- 
of. 

The  defendant  was  Indicted  at  this  term 
for  assault  and  battery  upon  his  wife,  and 
entered  a  plea  of  guilty..  The  defendant, 
through  his  counsel,  made  the  following 
statement  of  facts  to  the  court:  That  he 
was  an  engineer  in  the  employ  of  the  Penn- 
sylvania Railroad  Company,  and  had  been 
such  for  a  number  of  years;  that  he  had  been 
married  24  years,  and  had  a  family  of  six 
cnildren;  that  the  alleged  assault  took  place 
on  the  SSd  day  of  December,  1901,  whiie  he 
was  engaged  In  moving  his  family  from 
Seventh  and  Orange  streets  to  No.  102  West 
Seventh  street,  in  the  city  of  Wilmington; 
that  while  he,  perhaps,  used  more  violence 
toward  his  wife  than  was  necessary,  yet 
he  could  establish  to  the  sadafaction  of  the 
court  that  he  had  for  a  long  time  been 
seriously  troubled  with  his  wife,  from  the 
fact  that  she  had  been  using  Intoxicating 
liquors  to  excess  for  years,  so  much  so  that 
she  had  been,  on  more  than  one  occasion, 
arrested  and  brought  before  the  municipal 
court  of  the  <4ty  of  T^mlngton,  and  there 
fined  for  drunkenness;  that  she  had  habitual- 
ly neglected  her  family  while  the  defendant 
was  attending'  to  his  duties  on  the  railroad 
as  engineer,  leaving  a  seven  year  old  child, 
with  a  small  baby,  alone  In  the  house  for 
24  hours  at  a  time;  that  on  the  day  of  the 
assault  his  wife  was  drinking,  and  they  got 
into  some  dispute,  in  which  abi  cursed  him 
and  called  him  vile  names  and  struck  him: 
and  that  he  then  struck  her.  The  previous 
good  character  of  the  •defendant  for  peace 
and  good  order  was  admitted.    The  state 
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al8o  admitted  that  the  Injnrleft  to  th«  wife 
were  not  of  a  permanent  character. 

Argned  before  LORE,  O.  J.,  and  FBN- 
NEWILL  and  BOYOE,  JJ. 

Herbert  H.  Ward,  Atty.  Gen.,  for  the  State. 
John  F.  Lynn,  for  defendant. 

LiORB,  C.  J.  The  sentence  of  the  court 
In  your  case,  James  F.  FInley,  Is  that  you 
forfeit  and  pay  a  fine  of  $50;  that  you  pay 
the  costs  of  this  prosecution;  and  you  are 
now  committed  to  the  custody  of  the  board 
of  trustees  of  the  New  Castle  county  work- 
house until  this  sentence  iB  carried  into  ef- 
fect 

We  want  to  say  that  the  statute  approved 
February  22,  1901  (22  Del.  Laws,  p.  493, 
c.  204),  under  which  the  prisoner  is  fined, 
gives  the  court  the  discretion  of  whether  they 
will  impose  the  whipping  in  such  cases,  or 
not.  We  may  impose  the  whipping,  or  we 
may  fine  and  Imprison,  In  the  discretion  of 
the  court 

The  new  law  vests  in  the  trustees  of  the 
New  Castle  county  workhouse  all  the  powers 
heretofore  vested  in  the  sheriff,  but  until 
some  further  order  Is  made  by  the  court,  this 
fine  will  be  paid  to  the  clerk  of  the  peace. 


(4  Pea.  5B) 

DONOHOB   Y.   WILMINGTON    CITY    RY. 

CO. 

(Superior  Court  of  Delaware.    New  Castle. 

Feb.  27,  1904.) 

STREET  RAILWAY— COLLISION  WITH  TEAM— 
NEQLiaSNCE— PLEADING. 
1.  The  declaration  in  an  action  against  a 
street  railway  company,  alleging  that  defend- 
ant 80  negligently  operated  its  car  that  it  ran 
into  plaintiffs  wagon  on  the  street,  Buffldently 
pleads  the  negligence. 

Action  by  Edward  Donohoe  against  the 
Wilmington  City  Railway  Company  for  In- 
Jury  to  plaintiff's  wagon.  Defendant  de- 
mnra  to  the  declaration.  Demurrer  over- 
ruled. 

The  declaration  contained  bat  one  coxmt, 
which  set  forth,  inter  alia,  the  following: 
"That  the  said  defendant  on  the  17th  day  of 
August,  A.  D.  1001,  at  the  city  of  Wilming- 
ton'aforesaid,  so  negligently  and  carelessly 
operated  one  of  its  said  cars  that  thereby  the 
said  car  ran  into  and  upon  a  certain  wagon 
of  the  said  plaintiff,  which  was  then  and 
there,  lawfully,  and  In  the  exercise  of  due 
care  and  caution  on  the  part  of  the  driver 
thereof,  on  one  of  the  public  streets  of  the 
•aid  dty,  to  wit,  on  Market  street  and  there- 
by the  said  wagon  of  the  said  plaintiff  was 
greatly  injured,  damaged,  and  destroyed," 
and  by  reason  thereof  the  plaintiff  was  put 
to  large  expense  in  and  about  the  repair  of 
said  wagon,  to  wit.  In  the  sum  of  $200,  etc. 
The  defendant  demurred  to  the  above  dec- 
laration upon  the  following  grounds,  viz.: 
(1)  That  the  said  declaration  does  not  set 
forth,  allege,  or  describe  any  particular  kind 


of  carelessness  or  negligence;  (2)  that  said 
declaration  merely  sets  out  a  conclusion  of 
law.  King  T.  Wil.  &  New  Castle  Elect  By. 
Co.,  1  Pennewill,  452,  41  Atl.  975. 

Argued  before  LORE,  O.  J.,  and  SPRU- 
ANCE  and  BOYOE,  JJ. 

William  S.  miles,  for  plaintiff.  Walter 
H.  Hayes,  for  defendant 

LORE,  C.  J.  This  is  a  very  different  case 
from  that  of  King  v.  The  Wilmington  &  New 
Castle  Electric  Railway  Company.  The 
narr.  specifically  sets  forth  that  the  defend- 
ant company  negligently  ran  into  the  plain- 
tiff's wagon,  and  describes  the  negligent  act 

Demurrer  overruled^ 


(4  Pen.  S4) 
CARPENTER  ▼.  WEBB. 
(Superior  Ck>nrt  of  Delaware.    New  Oastle. 
Feb.  17,  1902.) 

EXECUTOR'S    DEED— SUFFICIENCT— EXECU- 
TION OF  POWER. 

1.  A  deed  reciting  A.,  the  grantor,  to  be  the 
executor  of  E.,  and,  following  the  description 
of  the  land,  reciting  that  E.,  seised  of  said 
premises,  made  his  will,  directing  bis  executor 
to  sell  said  premises,  and  appmnted  A.  sole 
executor,  said  deed  being  proved  and  recorded, 
is  sufficient  aa  an  execution  of  the  power  of 
sale,  though  in  other  respects  in  the  form  of 
conveyance  of  an  individual  interest  A.  having 
no  individual  interest. 

Amicable  action  between  Joseph  L.  Car- 
penter, Jr.,  as  plaintiff,  and  Thomas  8.  Webb, 
as  defendant    Judgment  for  plaintiff. 

Case  stated  01ed,  showing,  inter  alia,  the 
following  facts:  By  the  will  of  Elmmor  Pier- 
son,  It  was  ordered  and  directed  that  certain 
real  estate  therein  described  should  be  sold  by 
his  executor  therein  named  at  such  times  and 
on  such  terms  and  conditions  as  he  should 
think  best  for  the  Interest  of  the  testator's 
estate,  and  the  testator  authorised  and  empow- 
ered his  executor'  to  deed  and  convey  the  real 
estate  therein  mentioned,  in  fee  simple,  to  the 
purchaser  or  purchasers,  as  fully  and  as  effec- 
tually as  he  himself  could-  do  In  his  Ufetbne, 
and  directed  that  the  proceeds  of  the  sale  of 
such  lands  should  constitute  and  be  considered 
a  part  of  the  residue  of  his  estate.  He  then 
gave,  devised,  and  bequeathed  to  his  brother 
Amos  Plerson  all  of  the  residue  of  his  estate, 
and  named  his  said  brother  Amos  Pierson  as 
the  sole  executor  of  his  last  will  and  testa- 
ment The  said  Amos  Plerson  on  the  7th  day 
of  March,  A.  D.  1806,  together  with  the  widow 
of  the  said  Emmor  Pierson,  executed  a  deed 
of  conveyance  of  the  lands  which  the  testator 
directed  to  be  sold;  the  widow  of  the  said 
Emmor  Pierson  Joining  therein  to  release  her 
right  of  dower.  This  deed  recited  Amos  Pler- 
son as  the  executor  of  the  last  will  and  testa- 
ment of  his  brother  Emmor  Plerson,  and  fol- 
lowing the  descriptions  of  the  lands  therein 
oonveyed  is  the  following,  to  wit:  "And  the 
said  Emmor  Plerson  so  seised  thereof  of  the 
aforesaid  premises  In  bis  lifetime  made  and 
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pnbllshed  hla  la^it  wQI  In  writing,  wherein  and 
whereby  (among  otber  things)  he  directed  his 
executor  to  sell  that  part  of  his  real  estate 
which  Is  described  In  said  will  (being  the 
same  as  now. conveyed  to  the  said  Joseph 
Wright)  and  appointed  his  brother  Amos  Pier- 
son  (party  hereto)  as^  sole  executor  thereof; 
the  said  will  bearing  date  the  twelfth  day  of 
December,  A.  D.  1864,  being  duly  proven  and 
remaining  of  record  in  the  register's  office  in 
New  Castle  County  aforesaid."  The  said  will 
was  proved  October  6,  1864.  In  all  other  re- 
spects the  deed  was  in  the  usual  form  that 
was  used  for  the  conveyance  of  the  grantor's 
Individual  estate  in  the  land  therein  conveyed. 
It  Was  agreed  that  the  executor  took  under 
the  will  no  Individual  interest  in  the  real 
estate. 

Argued  before  LORE,  0.  J.,  and  PBNNBJ- 
WILL  and  BOYCB,  JJ. 

Francis  H.  Hoffecker,  for  defendant. 

I  object  to  the  sufficiency  of  the  deed  as  an 
execution  of  the  power  of  sale,  because  it  does 
not  expressly  state  that  the  estate  conveyed 
was  the  Interest  of  E^mor  Plerson  at  and 
Immediately  before  the  time  of  his  decease. 
The  power  given  in  the  will  by  the  testator  to 
his  brother  was  a  simple,  naked  power;  and 
the  latter,  In  conveying  under  the  will,  should 
have  conveyed  all  the  right,  title,  and  inter- 
est of  the  testator  at  and  immediately  before 
his  decease.  No  Interest  passed  to  the  ex- 
ecutor thereunder.  In  re  Moses  Journey's 
Estate,  7  Del.  Gh.  1,  44  Atl.  796. 

J.  Harvey  Whiteman,  for  plaintlfl. 

By  the  will  of  Emmor  Plerson,  Amos  Pier^ 
son  has  no  interest  In  the  real  estate  in  que»- 
tion  In  his  own  right  He  was  the  devisee 
of  a  power  to  sell  specific  lands,  and  undee- 
took  to  execute  that  power  when  he  sealed 
and  delivered  the  deed  in  question.  The 
land  therein  mentioned  Is  the  precise  land 
be  was  directed  to  selL  He  recites  himself 
as  the  executor  of  Emmor  Plerson  "in  the 
premises  of  the  said  deed."  and,  following 
the  description  of  the  land,  refers  to  his 
power  under  the  will  of  Emmor  Plerson  to 
sell  said  lands.  This  reference  to  the  pow- 
er is  of  itself  sufficient  to  convey  the  estate 
of  the  testator  In  the  lands  therein  describ- 
ed. Terry  v.  Bodahan,  79  Ga.  278,  6  S.  B. 
S8, 11  Am.  St  Rep.  420.  But  the  power  may 
be  executed  without  reciting  it  provided 
that  the  act  shows  that  the  devisee  had  in 
view  the  subject  of  the  power.  4  Kent 
Com.  336;  1  Sngden  on  Powers,  356;  Drusa- 
dow  V.  Wilde,  68  Pa.  170.  The  Intention  to 
execute  a  power  will  sufficiently  appear  (1) 
when  there  is  some  reference  to  the  power 
in  the  Instrument  of  execution;  (2)  where 
there  is  a  reference  to  the  properly  which 
Is  the  subject-matter  on  which  execution  of 
the  power  is  to  operate;  and  (3)  where  tiie 
instrument  of  execution  would  have  no  ep- 
eratlon,  but  would  be  utterly  insensible  and 
absord,  if  it  was  not  the  execution  of  a  pow- 


es.  Terry  ▼.  Rodahan  et  al.,  79  Oa.  278, 
6  8.  B.  38,  11  Am.  St  Rep^  420;  HamUtm 
v.  Crosby,  32  Conn.  342;  Bingham's  Appeal. 
64  Pa.  346;  Drusadow  T.  Wilde,  63  Pa.  170; 
Keefer  v.  Schwarts,  47  Pa.  503;  Allison  t. 
Kuntz,  2  Watts,  186;  White  v.  Hicks,  43 
Barb.  64;  White  v.  Hicks,  33  N.  Y.  383. 
As  the  deed  of  Amos  Plerson  meets  all  the 
teats  by  which  the  execution  of  a  power  Is 
determined,  it  is  respectfully  submitted  that 
Judgment  be  given  for  the  plaintm  accord- 
ing to  the  terms  of  the  agreement  between 
the  plaintlfl  and  defendant 

LORE,  a  J.  We  think  there  la  enough 
on  the  face  of  the  deed,  which  Is  made  part 
of  the.  case  stated,  to  show  that  this  party 
was  attempting,  however  informally  it  may 
have  been,  to  execute  a  power.  He  had,  it 
is  conceded,  no  interest  in  his  own  right  in 
the  lands,  but  had  a  right  to  convey  under 
that  power;  and,  while  the  power  la  very 
awkwardly  and  inaitlstically  expressed,  we 
think  it  Is  sufficient 

And  now,  to  wit  this  17th  day  of  Febru- 
ary, A.  D.  1902,  the  within  and  foregohig 
case  stated  having  come  on  to  be  heard,  and 
having  been  argued  by  counsel  for  both  par- 
ties at  the  bar  of  the  court,  and  the  court 
having  maturely  considered  the  same,  it  is 
hereby  ordered,  adjudged,  and  decreed  by 
the  conrt  (the  said  court  being  of  the  opin- 
ion that  the  deed  of  Amos  Plerson  and  Susan 
H.  Plerson.  said  deed  bearing  date  the  7th 
.day  of  March,  A.  D.  1866,  and  recorded  in 
the  office  for  recording  deeds  in  and  for  New 
Castle  county,  state  of  Delaware,  in  Deed 
Record  D,  yol.  8,  p.  421,  etc.,  conveyed  the 
fee-simple  title  Af  said  lands  to  Joseph 
Wright  the  grantee  named  therein)  that 
Judgment  be  entered  for  the  plalntlJC  against 
the  defendant  for  six  cents,  besides  costs  of 
suit 

Judgment  for  plaintiff,  for  six  oenta 


(4  Pen.  SU 
STATE  ▼.  COOK, 
(Court  of  Gleneral  Sessions  of  Delaware.    New 
(kstle.    Feb.  7.  1902.) 

LASCIVIOUS  CONDUCT^INDICTMENT. 

1.  An  Indictment  charging  that  defendant  nn- 
lawfally,  lewdly,  and  iaaelvloaaly  played  with 
S.,  a  female  child  under  the  age  of  16  years, 
sufficiently  apprises  defendant  of  the  specific 
charge. 

Robert  Cook  was  Indicted  for  lewd  and 
lascivious  conduct.    Verdict  of  guilty. 

Argued  before  PENNBWILL  and  BOTCE, 
JJ. 

Herbert  H.  Ward,  Atty.  Oen.,  and  Robert 
H.  Blofaards,  Dep.  Atty.  Oen.,  for  the  State. 
Ik  Irving  Handy,  for  defendant 

The  indictment  charged  that  the  defend- 
ant on  the  night  of  the  28d  of  Dec«nber, 
1901,  "unlawfully,  lewdly,  and  lasdviously" 
played  with  (me  Oracle  Bllea  Sandy,  a  fe- 
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male  dilld  under  thtt  lage  of  16  yesn,  «tthe 
tatter's  home.  In  the  dty  of  New  OastM: 

Mr.  Handy,  for  defendant,  moTed  to  qnaob 
the  Indictment  on  the  gtonnd  that  it  did  not 
fully  Inform  the  defendant  of  tbe  nature  and 
character  of  the  offense  he  was  called  upon 
to  meet,  bnt  merely  stated  a  conclusion  of 
law. 

PSNNBWILL,  3.  The  court  hold  that  the 
lansfnage  of  the  Indictment  is  suffid^Bt  to 
apprise  the  defendant  of  the  specifier  charge 
which  he  has  to  meet;  and,  after  all,  that  Is 
the  test.  It  win  be  observed  that  the  Ian* 
guage  used  Is  not  only  that  Bobert  Cook 
played  with  a  female  child,  not  only  that  he 
unlawfully  played  with  her,  but  that  be  un- 
lawfully, lewdlyt  and  lasdviously  played 
with  Grade  EUlen  Sandy,  a  female  child,  etci 
We  tUnk,  theref<«e,  that  it  comes  \iirlthln  the 
rale  laid  down  in  the  case  referred  to,  where 
the  charge  was  for  having  sexual  Intercourse; 
and  we  think  this  has  definitely  and  spedflc- 
ally  informed  the  defendant  of  the  charge 
wliich  be  is  to  meet,  as  tlie  Indictment  did 
In  that  case.  The  moticm,  therefore,  la  d»> 
Died.  - 

After  the  prosecuting  witness,  Oracle  El- 
len Sandy,  had  testified  that  the  defendant 
had  committed  the  offense  charged  on  the 
night  of  Monday,  December  23,  1901,  she 
was  asked  by  the  deputy  attorney  general 
to  detail  what  the  defendant  did  .when  ba 
came  Into  her  room  the  next  morning  before 
be  had'  dressed.  This'  was  objected  tp  by 
counsel  for  defendant  ad  Irrelevant,  'being  a 
separate  and  distinct  offense,  committed  on 
a  different  date  from  that  laid  In  the  indict- 
m«mt.-  Objection  overruled  and  question  al^ 
lo«ved. 

The  wftness  was  fnrtlier  asked  by 'thie  dep^ 
uty  attorney  general  If  there  was  anything 
tbe  matter  with  her  after  the  23d  of  Decem- 
ber, 1901.  Ot^ected  to  by  counsel  for  de- 
fendant as  Irreleraitt  Objection  bnstaliied; 
Q.  After  this  morning,  when  yon  say  that 
Mr.  Gbok  came  to  your  room  and  played 
with  you,  did  he  ever  come  beck  to  yon  any- 
where end  do  any  such  thing?  (Objected  to 
by  counsel  for  defendant  as  Irrelevant;  dt- 
ing  the  unreported  ease  of  State  v.  Cunning- 
ham, being  an  indictment  for  nsbig  a  female 
child  for  the  purpose  of  sexual  Interconraet 
where  a  similar  question  had  been  ruled  out 
by  the  court.) 

Mr.  Richards,  Deputy  Attorney  General: 
We  offer. this  evidence  for  Uie  pmnpose  of 
proving,  within  a  very  limited  period  of  time, 
otiier  acts  of  a  lasdvious  and  lewd'  nature, 
as  going  tff  show  the  intent  of  the  defend- 
ant at  the  time  the  offense  charged  In  the  in- 
dictment was'  committed. 

PENNBrtVlLIi,  J.  We  think,  under  the  rul- 
ing in  tile  eate  of  State  t.  Cunningham,  that 
this  question  is  inadmissible. 


PBNNBWILL,  J.  (charging  Jury).    Tl»«  re- 
spective counsel  have  not  asked  the  court  to 


Ibstract  you^  npon  any  question  of  law,  for 
the  reason,  we  presume,  that  there  are  no 
questions  of  law  inv«dved  in  ibis  case.  The 
question  to  be  determlaed  is  simply  one  of 
fact,  and  it  is  for  your  determination  alone. 
Bobert  Cook,  the  defendant,  is  charged  In 
UilB  Indictment  with  unlawfully  and  lewdly 
and  laadvlooBly  playing  'with  Grade  Ellen 
Sandy;  she,  the  said  Grade  ESlen  Sandy,  be- 
jag  tbea  and  there  a  female  child  under  tbe 
age  of  '16  years.  The  Indictment  is  based  up- 
on a  statute  of  tills  state  which  was  t>assed 
Feftiruary  21,  1881,  being  chapter  64S,  |  1, 
vol.  16,  Laws  Del.  (Rev.  Code  1S52,  p.  966, 
amended  in  1883),  which,  as  amended  by 
diapter  126,  p.  102,  vd.  20,  Lawil  Dd.,  pro- 
Tides  that.  If  any  person  shall  lewdly  and 
lasdvlously  play  -with  any  female  child  un- 
der the  age  of  16  years,  he  shall  be  deemed 
guilty  of  a  misdemeanor.  If  you  should  be- 
lieve f^m  the  testimony  In  this  case,  beyond 
a  reasonable  doubt,  that  Bobert  Cook,  the 
defendant,  committed  the  offense  charged  in 
this  indictment,  your  verdict  should  be, 
"Guilty."  If  yon  should  not  believe  tUa, 
your  verdict  should  be^  "Not  guilty." 

Verdict,  "Guilty." 


(4  Pan.  400 
CABSWELL  V.  PATZOWSKI. 

(Superior  Court  of  Delaware.    New  Castle. 

Oct  8,  1903.) 
VBCHAKIO'S  UBN— PILINQ  OF  STATVmiNT. 

1.  Under  the  mechanic's  Hen  law,  providing 
that  every  person  other  than  a  contractor  'with 
the  owner  of  the  building,  and  a  contractor 
who  has  furnished  both  labor  and  materials  for 
the  bnilding,  must,  trithin  90  days  "from  the 
completion  of  the  work  perfoiiiKd,"  file  a 
statement  of  his  lien,  in  order  to  be  entitled  to 
a  lien,  a  claimant  for  work  and  labor  only  mast 
file  his  statement  within  90  days  from  the  com- 
pletion of  the  work. 

Mechanic's  lien  proceedings  by  Prank  B. 
Oarswell  against  Bichard  Patzowskl.  DlB- 
missed. 

See  53  Atl.  64.  86  Atl.  842. 

Argued  before  LORE,  O.  Jf,,  and  PEN- 
NEWILL  and  BOYCiE;  3J. 

EEerbert  H.  Ward,  for  plafaitlff.  Bobert  H. 
Richards  and  William  &  Hllles,  for  defend- 
ant 

LOBE,  O.  J.  Tbe  claim  'was  for  work  and 
labor  performed  by  the  idaintlff,  as  an  archi- 
tect, in  the  erection  of  buildings  in  tbe  dty  of 
Wilmington  for  the  defendant  as  owner  or 
reputed  owner.  The  contract  was  made  with 
the  owner.  The  plalntKTs  work  and  labor 
were  finished  on  tbe  10th  day  of  March,  1902. 
Tbe  statement  of  claim  was  filed  on  the  24th 
day  of  June,  1902.  The  exception  relied  on 
Was  that  tbe  statement  was  not  filed  within 
90  days  from  the.  completion  of  the  work 
and  latmr  alleged  to  hare  been  furnished  by 
the  plaintiff.  Under  the  mechanic's  lien  law, 
a  person  who  may  file  his  statctment  of  claim 
within  SO  days  after  the  expiration  of  90 
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days  'from  tbe  completloD  of  hlg  work  and 
labor  must  be:  (1)  A  contractor  who  made 
bl8  contract  with  the  owner  or  reputed  owner 
of  the  building.  Travis  v.  Meredith  and 
Ruth,  2  Marvel,  376.  43  Atl.  176.  (2)  A  con- 
tractor who  has  furnished  both  work  and 
labor,  and  material  in  and  for  the  building. 
Mulrine  v.  Washington  Lodge,  6  Honst  350; 
Curlett  V,  Aaron,  Id.  477.  Every  other  per- 
son entitled  to  a  lien  nrast  file  a  statement 
"within  ninety  days  from  the  completion  of 
the  work  and  labor  performed,  or  from  the 
last  delivery  of  materials  furnished."  This 
claim,  being  for  work  and  labor  only,  should 
have  been  filed  within  90  days  from  March 
10,  1902,  the  date  of  completion  of  tbe  work 
and  labor.  Not  having  been  so  filed,  tbe 
claim  is  dismissed. 

(4  Pen.  293) 

8GHILANSKY  et   al.   v.   MERCHANTS'   & 
'     MANUFACTURERS'  FIRE  INS.  CO. 
(Superior  Court  of  I^elaware.    Kent    May  6, 
1903.) 

INSURANCE— PROOF  OF  LOSS— SUFPICIBNCT— 
—ACTION  ON  POLICY— BVIDBNCB  OF  OWNER- 
SHIP—INTEREST OF  POLICY  HOLDER- AS- 
SIGNMENT OF  POLICY. 

1.  The  holder  of  a  fire  policy  may  sue  there- 
on, though  the  policy  has  been  marked  by  de- 
fendant for  tbe  use  of  a  third  person  as  his 
interest  may  appear. 

2.  Where  the  proofs  of  loss  furnished  an  in- 
surance company  under  a  fire  policy  stated 
that  the  insurance  on  the  prop«-ty  amounted 
to  a  certain  sum,  giving  the  sum  for  which 
the  policy  was  written,  and  no  more,  there  was 
a  compliance  with  a  provision  of  the-  policy 
requiring  the  proofs  to  state  "whether  any  and 
all  other  insurance." 

3.  Where  in  an  action  on  a  fire  policy  on  a 
saloon  a  witness  for  plaintiff  testified  that  he 
was  manager  of  the  saloon,  which  belonged 
to  the  plaintiffs,  a  motion  for  a  nonsuit  on  the 
ground  that  plaintiffs  had  not  shown  owner- 
ship of  the  property  would  be  denied. 

4.  Provisions  of  insurance  policies  requiring 
acts  to  be  done  by  insured  subsequent  to  the 
loss,  which  do  not  alter  the  risk  or  increase  the 
liability,  are  to  be  liberally  construed  in  favor 
of  Insured. 

5.  It  is  the  duty  of  the  court  to  construe  writ- 
ten papers  which  have  been  admitted  in  evi- 
dence, and  to  inrtruct  the  jury  as  to  the  mean- 
ing and  effect  of  the  same. 

0.  Where  a  fire  policy  provided  that  insured 
diOttld  furnish  proofs  of  loss  and  make  a  com- 
plete inventory  of  the  property,  stating  the 
Siantlty  and  cost  of  each  article  and  tbe  amount 
aimed  thereon,  and  state  the  knowledge  and 
belief  of  the  insured  as  to  the  time  and  origin 
of  the  fire,  proofs  of  loss  which  stated  that  at 
a  certain  time  fire  originated  in  a  certain  build- 
ing, and  which  referred  to  a  schedule  which 
showed  the  amount  claimed  on  the  stock  of 
wines,  liquors,  and  articles  usual  to  saloon 
stocks  as  a  whole,  and  the  amount  claimed  on 
furniture  and  fixtures  as  a  whole,  was  suffl- 
cient,  especially  in  view  of  the  fact  that  there 
was  a  total  destruction  of  the  property,  and 
all  the  books  of  account  and  papers  wwe  de- 
strc^ed. 

7.  In  an  action  on  a  fire  policy  the  proofs  of 
loss  are  not  to  be  considered  by  the  Jury  as 
proving  or  tending  to  prove  the  ownership  of 
the  property,  or  the  fact  of  loss,  or  the  amount 
of  loss. 


f  7.  Bm  InsuranM,  vol.  18,  Cent  Dig.  |(  1701,  172«. 


Action  by  Joseph  Scbilansky  and  another, 
for  the  use  of  the  Bartholomay  Brewing 
Company,  against  the  Merchants'  &  Manufac- 
turers' Fire  Insurance  Company.  Judgnent 
for  plalntUts. 

Action  of  assimipslt  on  a  policy  of  insur- 
ance for  a  loss  sustained  in  the  total  destmc- 
tlon  of  a  saloon  belonging  to  the  Scbilanskys; 
also  the  flrtures  of  the  said  saloon  and  stock 
of  liquors.  The  pleas  were  nonassumpsit  aod 
three  special  pleas:  First,  tliat  the  plaintiffs 
had  an  additional  policy  of  insurance,  with- 
out the  knowledge  of  the  defendant;  second, 
that  the  assignment  of  the  policy  to  tbe 
Bartholomay  Brewing  Company  was  without 
the  knowledge  or  consent  of  the  insurance 
company;  and,  third,  tliat  tbe  plamtiffs  fur- 
nished no  proof  of  loss  or  notice  within  30 
days,  such  as  required  by  the  policy.  It  was 
In  evidence  that  the  property  was  destroyed 
on  the  12th  day  of  November,  1901,  after 
midnight,  and  that  tbe  following  proof  of 
loss  was  received  by  the  president  of  tlie 
company,  at  Dover,  on  December  11,  1901, 
and  by  him  forwarded  to  the  Chicago  office  of 
the  company,  viz.: 

"Form  No.  711. 
"Policy  No.  30,367.  Amount  of  PoUcy. 

"Renewal  No. .  $1,500.00. 

"Proof  of  Loss  to 
"Merchant^'    &  Manufacturers'  Fire   Insur- 
ance Company  of  Dover,  Delaware. 

"By  Your  Policy  Of  Insurance  No.  30,367, 
Issued  at  your  Chicago  Agency,  dated  the 
10  day  of  June  190^1,  and  expiring  the  10  day 
of  June  1902,  at  12  o'clock  noon,  you  Insured 
Sarah  Scbilansky  and  J.  Scbilansky  against 
loss  or  damage  by  fire,  to  the  amount  of  Fif- 
teen hundred  Dollars,  according  to  the  terms 
and  conditions  printed  therein;  the  written 
portion  and  all  indorsements,  transfers  and 
assignments  being  as  follows: 

"Loss  if  any  payable  to  Bartholomay  Brew- 
ing Company  as  their  interest  may  tcppear. 

"The  Total  Insurance  on  said  property,  or 
any  part  thereof,  at  the  time  of  tbe  fire,  in- 
cluding the  above  mentioned  policy,  waa.  Fif- 
teen hundred  Dollars,  and  no  more. 

"(Full  copies  of  the  written  portUms  ot  all 
other  policies  and  endorsements,  transfers 
and  assignments  are  hereunto  annexed  or 
will  be  furnished  on  demand.) 

"Tbe  Property  described  in  said  policy  Be- 
longed, at  tbe  time  of  the  fire  ber^nafter 
mentioned,  to  Sarah  Scbilansky  &  J.  Scbil- 
ansky and  no  other  person  or  persons  liad  any 
Interest  therein,  except  as  follows: 

"The  Building  Described,  or  containing  tbe 
property  described  in  said  policy,  Waa  Oc- 
cupied at  the  time  of  the  fire  aa  follows: 

"First  floor— Saloon  and  fixtures,  Bef^ige^ 
ator. 

"Second  floor— Living  rooms.  Saiab  ScbU- 
ansky. 


Digitized  by 


Google 


r>eL)     SCHILANSKT  t.  MERCHANTS'  A  MAKUFACTUBEBS'  FIBB  mS.  CO.     1015 


■Third  floor-LlTlnK  rooms.     Sarab  Schll- 

"Eourth  floor— 

"Fifth  floor— 
and  for  no  other  pmrpoae  Trbatever. 

"A  Fire  Occurred  on  the  11th  day  of  No- 
vember, 1901,  abont  the  honr  of  2.90  o'dock 
A.  M.,  by  -which  tbe  property  described  by 
fnld  policy  and  situate  as  therelii  named  yna 
destroyed  or  damaged,  as  hereinafter  set 
forth  In  detail,  said  fire  originating  as  fol- 
lows: The  fire  started  In  Oelsberger  Hotel 
Bestanrant  about  25  feet  from  Insured's  sa- 
loon, two-thirds  of  tbe  town  was  destroyed. 
fThe  loss  of  insured  was  a  total  loss,  nothing 
■aved  whatever. 

"The  Actual  Gash  Value  of,  each  specific 
subject  thus  situated  and  described  by  the 
aforesaid  policy  at  the  time  of  loss,  and  the 
Actual  Loss  and  Damage  by  said  fire  to  the 
game,  as  shown  by  annexed  scbednle,  and  for 
which  Claim  Is  Hereby  Made,  were  as  fol- 
lows: 
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"(For  a  detailed  statement  of  ralne  and 
loss,  see  schedule  herewltli,  which  is  made  a 
part  of  this  Proof  of  Loss.) 

"At  tbe  tine  said  Insurance  was  effected, 
ttte  property  described  by  said  policy  belong- 
ed to  Sarah  SchUaasky  and  J.  Schllansky; 
and  tbe  said  fire  did  Not  originate  by  any 
act,  desicn  ae  prociitement  on  tbe  part  ot 


assured,  or  this  afilant,  or  In  consequence  of 
any  fraud  or  evil  practice  done  or  suflfered 
by  said  assured,  or  this  affiant;  nothing  has 
been  done  by  or  with  tbe  assured's,  or  this  af- 
fiant's privity  or  consent  to  violate  tbe  condi- 
tions of  the  policy,  or  render  It  void;  no  ar- 
ticles are  mentioned  herein  but  such  as  were 
in  the  building  damaged  or  destroyed,  and 
belonging  to,  and  in  the  possession  of,  the 
said  assured  at  the  time  of  fire;  no  property 
saved  has  been  in  any  manner  concealed,  and 
no  attempt  to  deceive  the  said  Ciompany,  as 
to  tbe  extent  of  said  loss,  has  in  any  manner, 
been  made. 

"Any.  other  Information  that  may  be  requir- 
ed will  be  furnished  on  call,  and  considered 
a  portion  of  these  proofs. 

"It  Is  expressly  understood  and  agreed,  that 
the  furnishing  of  this  'Proof  of  Loss'  blank 
to  the  assured  or  maldng  up  of  proofs  by  an 
adjuster,  or  any  agent  of  the  Company  or 
Companies  named  herein.  Is  not  a  waiver  of 
any  rights  of  said  Comiiany. 

"Witness  our  hands  at  Davis,  W.  Va.,  this 
9th  day  of  December  1901. 

hw 
"Sarah     X    Schllansky. 

mark. 
*  J.  Scbllansky,  Assured. 

"December  9th,  1901. 

"State  of  West  Virginia,  County  of  Tucker 
—as.:  Personally  Appeared  Sarah  Schllansky' 
&  J  Schllansky  signers  of  the  foregoing 
statement, '  who  made  solemn  oath  to  the 
truth  of  the  same,  and  that  no  material  fact 
is  withheld  that  the  said  Company  should  be 
advised  of. 

"Subscribed  and  sworn  to  before  me,  the 
day  and  date  above  written. 
"A.  M.  Cunningham,  Notary  Public.  [Seal.] 

"Witness  to  mark  of  Sarah  Schllansky— A. 
B.  Stallings,  Davis,  W.  Va." 

"(Schedule.) 
"J.  &  Sarah  Schllansky. 
"J500.00    On  Stock,  WlneS,  Liquors,  Beers, 
Cigars,  Tobacco,  and  such  other 
articles  as  are  usual  to  Saloon 
Stocks. 
"$500.00    On  Saloon  Furniture  and  Fixtures, 
Bar,  Back  Bar,  Mirrors,  Screens, 
Glass  Ware,  and  such  other  Ar- 
ticles as  are  used  in  furnishing 
and    conducting    a    Saloon,    all 
while  contained  In  frame  Build- 
'  Ing,  situate  on  East  side  of  East 
Ave.,   In    Thomas,   Tucker  Co., 
W.  Va. 
"$500.00    On  Beer  In  storage  In  frame  Build- 
ing,   situate    adjoining   building 
above  described. 

"Other  Insurance  permitted. 

"If  to  understood  the  storage  Building  above 
described  Is  in  course'  of  construction. 

"Attached  to  and  forms  a  part  of  ^oUcy 
No.  30,867. 

"O.  A.  Vananden  &  Co.  Asenta." 
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The  aboTQ  ptopC  of  loss  was  returned  oit 
January  22,  1902,  by  the  adjuster  of  tbe  de- 
fendant company  to  the  attorney  for  the 
plalntiflB,  at  Dover,  ag  "bdng  Incomplete,  in- 
sufficient, BBd  not  In  accordance  with  the 
condlti(Hi8  of  said  policy."  On  F^ruary  26, 
1902,  plaintiffs  made  farther  proofs,  and  foe- 
warded  same  tat  defendant,  which  were  re- 
ceived by  the  latter  March  7,  1902.  Flabi- 
tlils,  however,  based  their  claim  upon  the 
IkroofB  first  sent,  as  set  out  above. 

The  parts  of  the  policy  relied  upon  by  the 
parties  as  being  material  under  the  plead- 
ings  were  as  follows: 

As  to  Insured  having  other  policies:  '^Tbls 
entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  hereon  <h:  added  heretOi 
Biiall  be  void  if  the  insured  now  lias  or  shall 
hereaft^  make  or  procure  any  otfaor  con- 
tract of  Insurance,  whether  valid  or  not;  on 
property  covered  In  wiiole  or  la  part  by  this 
policy.    •    •    ♦•• 

As  to  interest  in  favor  of  another:  "Or  If 
this  policy  be  assigned  before  or  after  a 
loss.    •    •    •" 

As  to  proof  Of  loss,  notice,  etc.  (lines  72  to 
121  of  policy):  "If  Are  occur  the  insured 
shall  give  Immediate  notice  In  writing  to 
this  company,  protect  the  property  from  fur- 
ther damtigc,  forthwith  separate  the  dam- 
.aged  and  undamaged  personal  property,  put 
It  in  the  best  possible  ordo*,  malce  a  com- 
plete Inventory  of  the  whole,  stating  the 
quantity  and  cost  of  each  arflde  and  the 
amount  claimed  thereon;  and,  vrltbin  thltty 
days  after  the  flre,  unless  such  time  is  ex- 
tended In  writing  by  this  company,  shall 
render  a  statement  to  this  company,'  signed 
and  sworn  to  by  said  insured-,  stating  the 
knowledge  and  belief  of  the  insured  as  to 
the  time  and  origin  of  the  flre;  the  interest 
of  the  Insured  and  all  others  In  the  property; 
the  cash  value  of  each  item  thereof  and  the 
amount  of  loss  thereon,  whether  any  and  all 
incumbrance  thereon  or  upon  any  part  there; 
of,  setting  out  In  full  the  nature,  purposes 
and  conditions  thereof;  whether  any  and  all 
other  Ihsuriaince,  whether  valid  or  not,  cover- 
ing any  .of  said  property;  and  a  copy  pf  all 
policies  pertaining  to  any  property  described 
In  tl^is  policy;  whether  any  and  if  so  what 
change  in  the  title,  use,  occupation,  location, 
possession  or  exposures  of  said  property,  and 
of  any  property  within  one  hundred  feet 
ttiereof,  and  of  all  exposures  of  any  row  of 
buijdlzigs  as  defined  in  this  policy,  commen- 
cing within  one  hundred  t&eft  of  the  property 
herein  described  since  the  Issuing,  of  this 
policy;  by  :whom  and  for  what  purpose  any 
building  herein  described  and  the  several 
parts  thereof  were  occupied  at  the  time  of 
the  fire,  and  shall  ftvnUh,  If  required,  veri- 
fied plans  and  specifications  of  ax»y  bqildlng, 
fixtures  vc  machinery  destroyed  or  damaged; 
and  if  «ach  praofn  of  loss  shall  not  be  fur- 
nished wltliin  the  time  specified,  .w;  If  any 
proofs  ^  loM  ¥!hlch  may  be.  furnished  shall , 


not  cqniply  lo  every  particular  with  tbe 
above  requirements  of  this  policy,  this  poUcgr 
and  such  proofs  of  loss  sl>all  be  void  and  of 
no  effect;  and  this  conipany  shall  not  be 
required  t»  return  t«  the :  assured  any  de- 
fective proof  of  loss,  .nor  shall  this  company 
be  required  to  point  out  or  specify  -  to  tiie 
assured  any  defects  or  objections  to  smcb 
proof  of  loss,  nor  shall  the  objection  by  tbto 
company  to  any  defeict  in, any  such  proof  of 
loss  be  taken  or  deemed  to  be  a  walv^  of 
any  other  defects  therein  or  objections  there- 
to. It  bdng  expressly  nndeistood  and  agreed, 
by  tbe  assured,  by*  the  acceptance  of  this 
poUcy,'  that  any  and  all  proofs  of  loss  sbaJl 
be  made  by  the  assured  at  liis  or  her  own 
risk  as  to  any  and  all  d^ects  therein,  and 
this  company  under  no  circumstances  sball 
be  deemed  or  held  to  have  waived  any  objec- 
tion to  proofs  of  loss,  unless  such  waiver  Is 
made  in  writing  and  signed  by  its  President 
or  Secretary. 

"The  insured,  as  often  as  required,  shall 
exhibit  to  any  person  designated  by  this 
company  all  that  remains  of  any  property 
herein  described,  and  submit  to  examination 
under  oath,  by  any  person  named  by  this 
company,  and  subscrltie  to  tlie  same  when 
reduced  to  writing,  and  a  refusal  to  subscribe 
to  the  same  shall  cduse  a  forfeiture  of  all 
right  to  recover  under  this  policy;  and,  as 
often  as  required,  shall  produce  for  examina- 
tion all  books  of  account,  Irills,  invoices,  and 
other  vouchers  or. certified  copies  thereof  If 
originals  lie  lost,  at  such  reasonable  place  as 
may  be  designated  by  this  company  or  its 
representative,  and  ^all  permit  extracts  and 
copies  thereof  to  be  made,  and  a  representa- 
tive of  the  company  may  examine  tbe  in- 
sured under  oath  or  otherwise  concerning 
any  loss  without  having  waived  any  condi- 
tion or  requirement  of  itnmisliing  formal 
proofs  by  the  hisured. 

"In  the  event  of  disagreement  as  to  the 
amount  of  loss,  the  same  shall,  as  above 
provided,  be  ascertained  by  two  competent 
and  disinterested  appraisers,  the  insured  and 
this  company  each  selecting  one,  and  the  two 
so  chosen  shall  first  select  a  competent  and 
disinterested  umpire;  the  appraisers  togeth- 
er shall  then' estimate  and  appraise  tlie  loss, 
stating  separately  sound  value  and  damage, 
and,  failing  to  agree,  s&all  submit  their  dif- 
ferences to  the  umpire;  and  tbe  award  in 
writing  of  any  two  shall  determine  the 
amount  o^  such  loss;  the  parties  thereto 
shall  pay  the  appraiser  resxiecUvely  select- 
ed by  them  and  shall  bear  equally  the  ex- 
penses of  the  appraisal  and  umpire,  but  the 
award  shall  not  detennlns  tbe  UabUltj^  of 
this  company.: 

"The  assured  agreeing  thereto  by  the  ac- 
ceptance hereoi;  tliia  company  sIulD  not  be 
held  to  have  waiv^  [any  provision  or  oon- 
'ditioa''Of  this .  policy,  or  caused  any  for- 
feiture thereof  by  any  requirement,  act  or 
procee^ng  («i  Its  part  reliitiBg  to  the  ap- 
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fmlaal  or  to  any  examination  berda  pro- 
"vlded  for;  and  the  losa  shall  not  become 
payable  until  ninety  days  after  tbe  notice, 
ascertainment,  estimate,  and  latlBfaetory 
proof  of  loaa  herein  required  bare  been  re- 
ceiyed  by  this  company,  IncIaAlnr  an  award 
ttj  appraisers  when  appraisal  has  been  re- 
quired. 

'^Is  company  shall  not  be  Uable  nnder 
this  poHcy  for  a  greater  proportion  of  an^* 
loes  on  the  described  property,  or  for  loss 
by  and  expense  of  removal  from  premises 
endangered  by  fire,  than  the  amonnt  hereby 
insured  shall  bear  to  tbe  whole  Insurance, 
whether  valid  or  not,  'or  by  solvent  or  in- 
solvent Insurers,  coveMng  such  property,  and 
the  extent  of  the  application  of  the  insur- 
ance under  this  policy  or  of  the  contribution 
to  be  made  by.  this  company  In  case  of  losa 
may  be  provided  for  by  agreement  (m  condi- 
tion written  hereon  or  attached  or  appended 
hereto.  Liability  for  reinsurance  shall  be  aa 
specifically  agreed  hereon. 

'^f  this  company  shall  claim  that  the  flre 
was  caused  by  the  act  or  neglect  of  any  per-' 
flott  or  corporation,  private  or  mrunictpal, 
thla  company  shall,  on  payment  of  the  loss, 
be  subrogated  to  the  extent  of  such  payment 
to  all  right  of  recovery  by  the  insured  for 
the. loss  resulting  therefrom,  and  such  right 
shall  be  assigned  to  this  company  by  the  as- 
sai%d  on  tebefVlng  such  payment,  the  as- 
sured hereby  agreeing  to  prosecute  all  claimi^ 
for  the  benefit  of  this  company  at  Ita  ex- 
pense. 

"The  assured  agreeing  thereto  by  the  ac- 
ceptance hereof,  no  suit  or  action  on  this 
policy,  for  tbe  recovery  of  any  dalm,  shall 
t>e'  snstained  in  any  court  of  law  or  equity 
until  after  full  compliance  by  the  assured 
wltti  an  the  foregoing  requirements,  nor  nn- 
lefls  commenced  within  six  months  after  the' 
date  of  flre  and  not  afterwards;  and  pro- 
vided also  that  execution  upon  any  award 
or  Judgment  of  said  court  as  against  said 
company  shall  not  issue  until  after  the  ex- 
piration of  tbree  months  from  the  rendition 
thereof." 

▲rgned  before  LORB.  a  J.,  and  SPRIT- 
ANCB  and  BOTCE,  JJ. 

Robert  H.  Van  Dyke  and  V.  CJL  Gooden, 
for  plaintiffs.  George  M.  Jones  and  William 
M.  Hope,  for  defendant 

Bernard  Schflansky,  being  sworn  On  be- 
half of  the  plaintUfs,  testifled  that  be  was 
tbe  manager  of  the  saloon  belonging  to  the 
plaintlffli,  and  had  entire  charge  of  the  busi- 
ness for  the  said  owners,  and  that  on  the 
date  In  question'  the  property  above  men- 
tioned VM  totally  destroyed  by  flre,  the  satd 
flrs  eommonlcatlng  to  the  saloon  from  an  ad-' 
Joining  Jiotel:  that  the  defendant  was  notl- 
fled  tbrongb  Its  resident  agent;  and  that  thb' 
above-stated  proof  of>  loss  was  made  out 
and  forwarded  to  the  defendant  company 
vtthlB  tbe  time  Apedfled  In  tb«  policy  ot 


Insurance;  that  tbe  proof  of  losa  contain- 
ed as  full  a  statement  as  he  could  give  from 
memory,  all  papers  and  bCfoka  having  been 
destrt^ed  'with  the  saloon,  stock,  and  fix- 
tures; and  that  no  settlement  bad  been  ra- 
ce! ved  from  the  aald  defendant,  company. 

Plaintiffs  also  proved  by  the  treasorer  of 
tbe  breWlog  company  that  tbe  Insurance  pol- 
icy had  been  transferred  to  the  said  brew- 
ing company  by  the  SchUanskys  for  an  In- 
debtedness due  the  said  company  for  the 
stock  and  goods  furnished  to  the  said  aaloon, 
and  that  nothing  had  been  paid  to  the  brew- 
ing company  on  account  of  said  policy. 

The  manager  of  tbe  brewing  company  tes- 
tified that  at  the  time  of  the  flre  he  was 
representing  the  brewing  company  as  a 
traveling  man,  and  knew  of,  the  insurance 
on  tbe  j^perty  of  the  plaintiffs  at  the  time, 
and  that  it  was  for  tbe  benefit  of  the  brew- 
ing company  for  tbe  indebtedness  due  them 
from  the  SchUanskys,  amounting  to  about 
$1,600. 

Tbe  plaintiffs  rested,  and  the  defendant 
moved  for  a  nonsuit  upon  tbe  following 
grounds:  First,  that  tbe  ownership  of  the 
property  at  tbe  time  of  the  taking  out  of 
the  insurance  had  not  been  proved;  second, 
that  the  ownership  at  the  time  of  the  flre  bad 
not  been  proved;  and,  third,  that  the  plain- 
tiffs have  declared  on  an  absolute,  assign- 
ment In  these  words:  "And  afterwards,  to 
wit,  on  the  tenth  day  of  June,  A.  D.  one 
thousand  nine  hundred  and  one,  the  said 
defendant  marked  the  said  policy  so  that  any 
loss  oir  damage  that  might  accrue  thereunder 
sbonid  be  payable  to  Bartholomay  Brewing 
Oompany,  for  whose  use  this  suit  Is  brought" 

SPRUANCB,  J.  That  la  not  a  declaration 
of  absolute  assignment  It  la,  in  substance, 
a  declaration  of  use. 

Mr.  Hope:  It  says  "should  be  payable": 
does  not  say  conditional 

SPRUANCE,  J.  Uses  are  not  generally 
conditional.  This  suit  was  brought  in  the 
name  of  the  Insured  for  the  use  of  another. 

Mr.  Hope:  But  this  loss  la  payable  to  the 
Bartholomay  Brewing  Oompany  upon  one 
condition:  If  they  have  an  Interest  That 
la  the  language  of  tbe  policy.  We  have  no 
right  to  pay  it  to  tbe  brewing  company  un- 
less they  have  an  Interest 

SPRUANCE,  J.  You  wUl  not  be  troubled 
about  whom  you  are  to  pay  If  the  plaintlfts 
recover.  Tour  own  company  marked  It  to  tbe 
use  of  the  brewing  company.  Suppose  it  Is 
conditional— suppose  It  la  not  worth  any- 
thing—cannot this  suit  be  maintained? 

Mr.  Hope:  I  think  not 

SPRUANCE,  J.  Well,  we  think  It  can.  If 
tbe  person  for  whom  tbe  policy  Is  made 
brings  tbe  suit    That  point  ia  disposed  of. 

.  Fourth.  Because  no  proof  of  loss  conform- 
ing to  the  reqnlrementa  of  the  policy  of  In- 
surance 'Was  filed  with  the  company,  aa  re- 
qviied  by  tbe  terma  of  tbe  said  Iteuraace 
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policy,  within  30  days  aftec  the  flre  nor  with- 
in 90  days  before  the  commencement  of  the 
suit  Glnes  72  to  121  of  the  policy). 

SFRUANCE,  J.  In  what  respect  as  requir- 
ed by  the  policy? 

Mr.  Hope:  The  proof  of  loss  does  not  con- 
tain the  proof  of  inventory  of  the  quantity 
and  cost  of  each  article  and  the  amount 
claimed  thereon,  the  knowledge  and  belief  of 
the  Insured  as  to  the  time  and  origin  of  the 
fire,  the  Interest  of  the  insured  and  of  others 
in  the  property,  whether  any  and  all  Incum- 
brances  thereon,  whether  any  and  all  other 
insurance  and  a  copy  of  all  policies  pertaining 
to  said  property, 

SPRUANGE,  J.  Do  yon  allege  that  there 
was  any  other  insurance? 

Mr.  Hope:  Their  proof  of  loss  must  set  out 
whether  there  Is  any  other  or  not  We  plead 
that  there  was  other  Insurance. 

SPRUANCB,  J.  We  have  not  come  to  that 
yet  A  man  cannot  show  what  does  not  ex- 
ist The  plaintiffs  say  there  was  no  other  in- 
surance. It  seems  that  yon  are  not  hurt  by 
it  unless  you  can  prove  that  there  was  other 
Insurance.  The  proof,  so  far  as  It  goes^  Is 
that  there  was  no  other  policy. 

Mr.  Hope:  I  insist  upon  that  point 

SPRUANCB,  J,  We  will  rule  upon  It, 
then,  at  once.  We  consider  the  proof  sufS- 
clent  with  respect  to  other  Insurance. 

Mr.  Hope:  1  ask  to  note  an  exception. 

SPRUANGE,  J.  Tou  cannot  note  an  ex- 
ception on  a  motion  for  a  nonsuit 

Mr.  Hope:  The  only  way  to  settle  the  first 
two  contentions  Is  by  the  court  stenographo' 
reading  the  evidence. 

SPRUANGE,  J.  It  Is  for  the  Jury  to  recol- 
lect the  testimony.  Have  you  anything  fur- 
ther to  say  upon  the  first  two  points— that 
there  is  no  evidence  as  to  the  ownership  at 
the  time  of  the  taking  out  of  the  policy,  or 
as  to  ownership  at  the  time  of  the  fire? 

Mr.  Hope:  Nothing;  only  that  it  Is  essen- 
tial to  the  maintenance  of  the  action.  They 
must  prove  that  there  Is  a  loss.  This  Is  a 
contract  conditioned  upon  an  actual  loss. 

SPRUANCB,  J.  The  court  are  of  the  op- 
inion that  there  is  sufficient  evidence  to  go 
to  the  Jury  as  to  ownership  at  the  time  the 
policy  was  taken  out  and  at  the  time  of  the 
flre.  If  yon  look  at  the  proof  of  loss,  which 
has  been  admitted  in  evidence  by  your  con- 
sent, you  will  find  set  forth  that  "at  the 
time  said  Insurance  was  effected  the  prop- 
erty described  by  said  policy  belonged  to 
Sarah  Schllansky  and  J.  Schllansky,  and  that 
no  other  person  or  persons  bad  any  interest 
therein:  ♦  •  •  and  the  said  flre  did  not 
originate  by  any  act,  design,  or  procure- 
ment on  the  part  of  the  assured."  We  over- 
rule your  first  two  grounds.  We  have  al- 
ready passed  ui)on  No.  3— as  to  assignment. 
Part  of  No.  4  remains— failure  of  proof  of 
loss  to  conform  to  requirement  of  policy.- 
You  may  discuss  such  of  the  points  relat- 
ing to  that  as  the  court  have  not  ruled  upon. 


After  fortba  dlBcnaaion  the  ooart  mled  as 
follows.: 

SPRUANGE,  J.  The  court  are  nnanimons- 
ly  of  the  opinion  that  you  have  not  stated 
sufficient  grounds  to  sustain  a  nonsuit  and 
we  therefore  decUne  to  grant  a  nonsuit 

The  defendant  then  offered  in  evidence  tbe 
second  proof  of  loss— above  referred  to  as  not 
being  relied  upon  by  the  plaintiffs— and  tlie 
same  was  admitted  without  objection,  and 
the  defendant  rested. 

The  plaintiffs  called  Bernard  Schllansky  In 
rebuttal,  and,  after  explaining  the  cireom- 
stances  under  which  the  second  proof  of  loss 
was  prepared,  and  also  the  ownership  of  tbe 
property  alleged  to  have  been  destroyed,  botta 
sides  closed  their  testimony. 

Plaintiffs'  Prayers. 

The  plaintiffs  prayed  the  court  to  inatmct 
the  Jury  as  follows: 

(1)  That  the  sufficiency  of  the  prellminajry 
notice  and  proofs  Is  a  question  for  the  court, 
and  Is  not  to  be  considered  by  the  Jury. 

(2)  That,  the  proof  of  plaintiffs'  claim  be- 
fore the  Jury  being  unlmpeached,  and  no  de- 
fense thereto  being  offered  by  the  defendant, 
their  verdict  should  be  for  the  plaintiffs  for 
the  value  of  the  property  lost,  not  exceeding 
the  amount  specified  under  the  policy,  to- 
gether with  Interest  from  the  day  that  suit 
was  brought 

(3)  That  where  the  loss  is  total,  Including 
all  books  and  accounts,  it  is  not  necessary 
for  the  Insured  to  guess  at  the  Items  destroy- 
ed, but  a  general  statement  alleging  tbe  to- 
tal loss  Is  sufficient 

(4)  That  If  the  company  received  the  proof 
of  loss,  and  deemed  It  Insufficient  they  were 
boimd  to  return  It  promptly,  pointing  out  the 
defect  therein;  and  upon  their  failure  to  do 
this  the  insured  had  a  right  to  presume  that 
such  proof  was  sufficient 

(5)  Tliat  tbe  return  of  the  said  proof  42 
days  after  It  was  filed  with  said  company  is 
not  in  time  to  permit  It  to  take  advantage  of 
the  Insufficiency  thereof.    - 

Defendant's  Prayers. 

Tbe  defendant  prayed  the  court,  inter  alia, 
to  instruct  the  Jury  as  follows: 

(1)  That  it  was  necessary  for  the  plalntifCs 
to  prove  tbe  ownership  of  the  property  at  tbe 
time  of  the  Issuance  of  the  policy  of  inaur- 
ance  upon  which  the  action  Is  brought 

(2)  That  it  Is  necessary  for  the  plaintiffs 
to  prove  the  ownership  of  the  property  de- 
stroyed at  the  time  of  the  fire. 

(3)  That  it  Is  necessary  for  plalntUfa  to 
prove  ttiat  a  proof  of  loss  or  statement  con- 
forming with  all  the  terms  contained  in  lines 
72  to  121,  inclusive,  of  said  policy  of  Inaor- 
ance,  was  duly  filed  with  tbe  defendant  com- 
pany, within  80  days  after  the  fire. 

(4)  Tliat  It  is  necesaaiy  for  ttie  plaintiffs 
to  prove  that  a  proof  of  loss  or  statement, 
conforming  to  all  the  requirements  contained 
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An  Udm  73  to  121,  inclaslTe,  of  said  policy  of 
tnsorance,  was  flled  wltb  the  defendant  com- 
-p«ny  at  least  90  days  before  the  bringing  of 
^ttalBsnlt 

(5)  That  It  la  necessary  for  the  proof  of 
loss  or  statement  required  by  the  terms  of 
«ald  policy  of  Insurance  to  set  out  each  of 
tlie  following  facts:    (a)  A  complete  inven- 
tsory  stating  the  quantity  and  <!o8t  of  each  ar- 
"tlcle  destroyed  or  damaged,  and  the  amount 
«Ialmed  thereon,    (b)  The  knowledge  and  be- 
lief of  the  Insured  as  to  the  time  and  origin 
of  the  fire,     (c)  The  interest  of  the  insured 
and  all  others  In  the  property,    (d)  WheQier 
«ny  and  all  Incumbrance  thereon,  (e)  Wheth- 
er any  and  all  other  insurance,  and  a  copy  of 
all  policies  pertaining  to  any  of  said  proper- 
ty.   <f)  Whether  any,  and,  if  so,  what,  change 
In  the  title,  use,  occupation,  location,  posses- 
flfon,  or  exposures  of  said  property  and  of  any 
property  within  a  hundred  feet  thereof. 

(6)  That  the  proofs  of  loss  admitted  in  evi- 
dence In  this  case  cannot  be  taken  as  proofs 
of  the  ownership  of  the  property  described 
(n  said  policy  of  insurance  at  the  time  of  the 
Issuance  thereof  or  of  the  alleged  loss,  for  the 
purposes  of  this  trial. 

(7)  That  It  is  necessary  for  the  plalntitf* 
to  proTO  an  assignment  (or  use)  Indorsed  up- 
on said  policy  as  absolute  and  complete,  and 
of  the  same  nature  as  that  alleged  In  the 
declaration. 

'  (8)  That  all  the  evidence  aa  to  ownership 
of  the  property  destroyed  either  at  the  time 
of  the  Are  or  at  the  time  of  the  issuance  of 
the  policy,  which  was  Introduced  by  the  plaln- 
tlfts  In  rebuttal,  was  Inadmissible,  and  should 
not  be  considered  by  the  Jury. 

SPRUANOB,  J.  (charging  the  Jury).  This 
action  is  brought  in  the  names  of  Joseph 
SchllanSky  and  Sarah  Bchilansky  for  the  use 
of  Bartholomay  Brewing  Company,  and  is 
brought  by  the  proper  parties;  the  said 
Schilanskys  being  the  persons  with  whom  the 
contract  of  insurance'  was  made,  and  they 
having  the  legal  right  -to  sue  upon  It,  not- 
withstanding the  fact  that  the  defendant  com- 
pany marked  the  policy  for  the  use  of  said 
brewing  company.  It  is  not  controverted 
that  the  paper  admitted  In  evidence,  dated 
December  9, 1901,  purporting  to  be  the  prelim- 
inary proof  of  the  total  loss  by  fire  of  the 
insured  property,  was  made  by  the  plaintiffs 
on  the  day  of  its  date,  and  was  received  by 
the  president  of  the  defendant  company  on 
the  lltb  day  of  the  same  month;  which  was 
within  30  days  from  the  date  of  the  alleged 
loss,  and  more  than  90  days  before  the  com- 
mencement of  this  action.  It  Is  contended  by 
the  defendant  company  that  this  paper  was 
not  such  a  detailed  proof  of  loss  as  was  re- 
quired by  the  policy  of  insurance  to  entitle 
the  plaintiffs  to  maintain  this  action.  In  con- 
sidering the  provlrions  ot  policies  of  insor- 
ance  relating  to  matters  required  to  be  done 
by  the  Insured  subsequent  to  the  loss,  which 
do  not  alter  the  risk  of  the  insurer  or  in- 
the  llablUty,  It  is  the  prevailing  prac- 


tice of  the  coorta  to  give  to  stich  provisions  a 
construction  favorable  to  the  Insured  so  far 
as  the  same  can  be  reasonably  d^ne.  It  is 
the  duty  of  the  coort  to  construe  written  pa- 
pers which  have  been  admitted  in  evidence, 
and  to  instruct  the  Jury  as  to  the  meaning 
and  effect  of  the  same.  We  have  carefully 
examined  and  considered  the  provlaionB  ot 
the  policy  of  Insurance  sued  upon  in  respect 
to  the  proof  of  loss  required  to  be  made  be- 
fore suit,  and  also  the  said  paper  of  Decem- 
ber 9,  1901,  purporting  to  be  the  preliminary, 
proof  of  the  loss,  and  we  are  of  the  opinion, 
and  now  instruct  you,  that  the  requirements 
of  the  policy  as  to  preliminary  proof  ot  loaa 
have  been  substantially  and  sufficiently  com- 
plied with.  This  is  especially  so  in  view  ot 
the  uncontroverted  testimony  In  the  case  that 
there  was  a  total  destruction  of  the  insured 
property,  and  that  all  of  the  books,  accounts, 
and  papers  of  the  plaintiffs  were  also  at  tho 
same  time  destroyed.  This '  paper  which  wo 
have  determined  to  be  a  sufficient  prelim- 
inary proof  of  loss  to  meet  the  requirements 
of  the  policy  in  that  regard  is  not  to  be  con- 
sidered by  you  as  proving  or  tending  t» 
prove  the  ownership  of  the  property  at  the 
time  of  the  execution  ot  the  policy  or  at  the 
time  of  tbe  loss,  or  the  fact  ot  the  loss,  or 
the  amount  of  the  loss,  or  any  other  mate- 
rial fact  In  issue  in  this  case.  These  latter 
questions,  vis.,  as  to  the  ownership  of  the 
property,  the  loss,  the  amount  th«eof,  and 
the  other  material  facts,  are  to  be  determlnpd 
by  you  from  the  testimony  of  the  witnesses 
examined  before  you  in  this  case.  It  yon  find 
a  verdict  for  the  plaintiffs,  it  should  be  for 
the  value  of  the  property  destroyed,  not  ex- 
ceeding $600  for  each  of  the  three  claasea 
ot  property  described  in  the  policy,  and  not 
exceeding  $1,500  for  the  whole,  with  interest 
-thereon  froma^dateSOdays  after  the  delivery 
of  the  proof  of  loss  to  the  defendant  company. 

Verdict  for  plalnUff  for  $1,602.75. 

an  Oonn.  MS) 
DIMB  SAY.  BANK  v.  McALBNNBT  et  aL 
(Bapreme  Court  ot  Brrors  of  Connecticut.    Oct. 
7,1908.) 

SXECTTTOR-PRCSIINTATION   OF  CUUIIS- 

B/LRRBD  CLAIM-RBVIVAI<-ST7FFI- 

CIENCT  OF  BVIDBNCB. 

1.  In  an  action  against  an  executor  on  a 
claim  against  the  estate,  facts  showing  that  at 
an  onkuown  time,  and  In  an  unknown  manner, 
knowledge  of  the  claim  passed,  either  with  or 
without  purpose,  from  plaintiff  to  the  executor, 
were  not  snffldest  to  support  a  finding  that 
the  claim  was  exhibited  within  the  meaning 
and  Intent  of  the  law. 

2.  A  claim  against  an  estate,  based  on  a 
mortgage  note,  which  was  not  presented  within 
the  prescribed  time,  was  not  revived  by  a  pay- 
ment of  intwest  thereon  by  the  executor  some 
months  after  the  time  for  presentation  had  ex- 
pired. 

Appeal  tnnn  Superior  Court,  New  Haven 
County ;  Milton  A.  Shumway,  Judge. 

Action  by  the,  Dime  Savings  Bank  of  Wa- 
terfcury  against  Paul  F.  McAlenney  and  otlfc- 

f  1.  S«e  Executors  and  Adminlstraton,  VoL  11. 
Cent.  Dls.  ti  7M,  822. 


Digitized  by 


Google 


aoao 


W  ASIiANT^  aVPOQTSB. 


'(Com. 


■en.    Judcm^Dt  for.j)IalnUtr,  aiid.d«f«nd(uibi 
'  appeal.    ReTeraed. 

Kebroary  28,  1888,  Josepb  Oasridy,  of  Wa- 
terbory,  owed  the  plaintiff  11,800,  as  evMencad 
■  i^  blti  note  therefor,  payable  on  demand,  with 
Interest  aemlannnally  in  advance.     On  tbat 
day,  to  secure  said  note,  be  executed  to  the 
plalntlS  a  mortgage  deed  of  a  certain  piece 
9t  land  in  hla  possession,  whlcb  mortgage  con- 
tained  the  usual   oovenants   of  a   warranty 
deed.    Bald  note  Is  still  owned  by  the  plaintiff, 
and  unpaid.    January  19,  1880,  Cassldy  died, 
Btlll  possessed  of  the  land,  and  leaving  an 
estate,    consisting   mostly    of   realty,    which 
eatate  amounted  to  more  than  120,000  over  and 
above  all  debts  and  liabilities.    He  left  a  will. 
In  which  he  gave  all  his  property  to  the  de- 
(eadant  McAlenney.    McAlenney  was  named 
executor,  and  qualified.     He  inventoried  the 
mortgaged  premises,  entered  Into  possession  ef 
them,  and  settled  ttie  estate.     Six  months 
from  and  after  February  6, 1880,  were  limited 
'for  the  presentation'  of  dainu.     In  Ifarch, 
1881,  McAlenney  began  to  pay  the  interest 
upon  said  mortgage  note  as  it  accmed,  and 
continued  to  do  so  until  March,  1886.    During 
all  this  time  both  HcAlepney  and  the  plaintiff 
Delieved  that  the  latter's  mortgage  was  a  valid 
on&     Shortly  after  March,  1886,  MCAleoney 
became  awaie  of  a  defect  in  bis  title  which  he 
had  theretofore  believed  to  be  a  good  one,,  and 
■0  notlfled  the  irialntiff.    litigation  was  soon 
begun,  which,  in  March,  1887,  terminated  In 
the  sneceasfnl  assertion  by  another  of  a  title 
paramount  to  that  of  Cassidy  at  the. date  «f 
>the  mortgage,  the  acquisition  by  that  person 
"Of  the  possession  of  the  iandy.  and  an  adjudica- 
tion that  Cassldy  had  no  interest  therein  at  the 
ttane  of  his-  mwtgage  to  the  defendant,  and 
ithat  said  mortgage  was  void  and  of  no  effect 
November  22,  1888,  and  again  later,  the  ploin- 
•tlfl  eXhB>lted  to  the  defendant,  as  executor. 
Its  daim  against  the  estate  for  the  aqiount  of 
its  damages  arising  from  said  eviction  and 
from  the  breach  of  the  covenant  of  warranty 
eontalned  In  said  mortgage.    The  executor  re- 
.tnsiBg  payment,  the  present  action  was  be- 
.gsa  on  said  da;.    The  substituted  complaint 
upon  which  the  trial  was  had  alleged  not  only 
the  ezhiUtions  of  claim  above  recited,  but 
also  that  the  plaintiff  had  exhibited  its  claim 
upon  the  note  to  the  executor  within  the  six 
months  limited  for  the  presentation  of  claims. 
The  other  pertinent  facts  are  sufficiently  stated 
in  the  opinion. 

Nathaniel  R.  Bronson  and  Comellua  J. 
Danaher,  for  appellants.  Edward  F.  Ciole,  for 
appellee. 

PRKNTICE!,  '3.  (after  stating  the  facts). 
This  action  was  originally  brought  against  the 
defendant' in  his  Individual  capacity.  After  a 
demurrer  to  the  complaint  had  been  sustained 
In  part,  a  substitute  tempUiInt  was  filed.  This 
having  been  demurred  to  with  the  same  re- 
sult as  before,  the  defendant.  In  his  capacity 
as  executor,  was  dted  In  as  a  party  defend- 
unt,  and  another  complaint  substituted.  An- 
ptber  demurrer  followed,   which   was  over- 


-.ruled.   After  the  plesdlngs  bad  passed  through 
sundry  other  vidssitndes,  unimportant  to  no- 
tice^ an  answer  was  filed,  and  the  case  went 
to  trial  to  the  Jury.    After  the  evidence  was 
.closed,  the  case  was  taken  from  the  Jory  and 
submitted  to  the  court  for  declsian.    The  last 
substituted  complaint.  In  a  single  oonnt,  was 
apparently  framed  tor  the  purpose  of  fnrnish- 
Ing  a  basis  for  a  Judgment  either  for   the 
amount  due  upon  the  note  or  for  the  damages 
arising  from  a  breach,  of  the  covenant  of  war- 
ranty contained  in  the  mortgage  deed,  as  the 
proof  might  warrant    No  exception  was  tak- 
en to  its  form,  and  we  therefore  need  take 
none.    The  court,  from  the  evidence,  found 
that  no  exhibition  of  a  claim  for  a  breach  of 
warranty   had   been   seasonsbly   made^    and 
therefore  Siljudged  that  the  plahitifl  was  not 
entiUed  to  recover  for  such  breach.    It  was, 
(lowever,  found  that  within  the  time  HmttoA 
for  the  presentation  of  dalms  against  the  es- 
tate the  plaintiff  exhibited  its  claim  under  tiie 
notetothe  defendant  executor.    Judgment  was 
:  accordingly  rendered  against  liim  in  that  ca- 
pacity for  the  amount  of  said  note  and  interest. 
It  is  difficult  to  discover  from  the  record 
and  the  transcript  of  the  proceedings  which  is 
before  us,  in  connection  with.tho  appeal,  what 
right  the  court  had  tq  render  a  Judgment  SDdi 
as  was  rendered.    In  its  demurrer  filed  to  the 
second  special  defense  In  ttte  answer  the  plain- 
tiff expressly  declared  that  the  canae  of  ac- 
tion sued  upon  wss  one  based  upon  the  evic- 
tion, .  and  n<me  other.     This  statement  was 
more  than  once  reiterated  during  the  trial. 
Wbsa  the  case  was  taken  flrom  the  Jury  and 
submitted  to,  the . court  for  dedstom  it  was 
conceded  by  aU  oonocmed  that  the  plaintiff 
could  have  Judgment  only  In  the  event  that 
there  had  been  a  pr(>per  andaeaaooable  pcesen- 
tation  of  the  claim  for  the  breach  of  warranty, 
and  the  sole  qusstios  submitted  waa,  as  we 
read  the  record,  upon  this  point    Upon  this 
question  the  court  ruled  adversely  to  the  plain- 
tiff, bat  proceeded  to  fipd  what  counsel  had  dis- 
claimed his  ability  to  prove,  to  wit,  a  due  pres- 
entation of  a  dabn  pp^m  the  note,  and  to  ren- 
der a  Jndgm«tt  thereto*.  As  the  appeUaat,  how- 
ever, has,  in  his  appeal,  failed  to  dearly  take 
advantage  of  this  aspect  of  the  case,  we  pass 
to  a  coBsideration  of  othes  questions  involved. 
The  subordinate   facta   from    which    the 
'  court's   condbirion  tbat  there  had  been  a 
due  presentation  of  the  claim  under  tiie  note 
was  drawn  are  stated  in  the  finding  as'  fol- 
lows: "H  did  not  appear  from  the  evidence 
precisely  at  what  time,  nor  in  what  man- 
ner, the  existence  of  the  note  secured  by  the 
mortgage  giv«i  by  Said  Oassldy  to  the  plain- 
tiff 'bank  waa^made  known  to  the  defendant 
or  when  or  In  what  manner  said  note  was 
presented  to  him,  as  execntor,  u  a  dalsfi 
against  the  .estate.    I  find  that  soon  after 
admlnistratiOB  of  the  estate  was  granted  te 
tfee  def«]dant  the  existence  of  the  note  as  a 
claim  against  the  estate  was  made  known 
to  him  by  said  plaintiff  bank,  and  the  de- 
fendant began  In  March,  1881,  to  pay  the 
Intwest  on  said  note,  and  contlnoel  to  pay 
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tti«  aame  until  Haiieli,  1895;  and  as  a  con- 
d-uslon  herefrom  I  fiai  tbe  allegation  in 
paragraith  18  of  the  snbatltnted  complaint  to 
be  true."  An  examination  of  tbla  state- 
xnent,  taken  in  ponnection  with  tbe  facts  dis- 
closed by  the  recoid,  sbows  that  tbe  f&ct 
oC  ezhlbitldn  within  tiie  meaning  and  intent 
of  the  law  was  found  npon  tbe  following 
subordinate  facts  alqne:  (1)  Knowledge  on 
tlie  part  of  the  ex«cntor  of  the  existence  of 
tbe  claim;  (2)  the  derivation  of  sncb  knowl- 
edge from  tbe  plalntUI;  and  (8)  payment 
of  interest  on  tbe  note  for  the  four  years 
named.  With  respect  to  tbe  first  two  of 
these  SBbordinate  facts,  it  will  be  noticed 
that  there  la  no  finding  of  any  act  done 
or  word  spoken  by  the  plaintiff,  or  by  any 
one  in  its  bebaU,  which  was  either  actuated 
by  a  purpose  to  put  tbla  note  in  a  position 
to  claim  payment  oat  of  the  estatis,  or  which 
evidenced,  or  was  intended  to  evidence,  any 
such  pnrposa  The  finding  la  barren  of  tact 
or  incident  transpiring 'prior  to  tbe  expln^ 
don  of  the  time  ttmlted  for  tbe  presenta- 
tion of  claims  Indicative  of  an  Intention  on 
tlie  plalnttCs  part  to  establish  for  its  claim 
«  status  whldi  should  entitle  it  to  share  in 
the  division  of  the  assets  of  tbe  estate.  AH 
that  appears  is  that  at  some  time  unknown, 
and  in  some  way  unknown,  and  either  with 
or  without  pbrpose,  knowledge  of  the  exist- 
ence of  the  claim  passed  from  the  plalntifT 
to  the  executor.  This  we  have  heretofore 
held  is  not  enough;  Brown  A  Bros.  v.  Brown, 
66  Conn.  249, 14  Atl.  718,  7  Am.  8t  Rep.  SOT; 
Pike  T.  miorp,  44  Cionn.  460.  Bo  far  as  tbe 
interest  payments  are  concerned,  neither 
these  nor  anything  in  connection  with  or 
attending  them  -could  by  any  possibility 
amount  to  a  seasonable  exhibition  of  a  claim 
based  npon  tbe  mortgage  note,  or  tbe  legal 
equivalent  of  such  exhibition,  since  tbe  first 
payment  was  not  made  until  seven  months 
after  tbe  time  limited  for  tbe  presentation 
of  claims  had  expired  and  tbe  plaintiff's 
claim  become  barred.  Conduct  which  began 
in  March,  1891,  was  too  late  to  be  effective 
in  accomplishing  a  presentation  prior  to  Au- 
gust 6, 1890.  As  evidence  of  a  prior  presenta- 
tion, these  Interest  pas^ments — ^made,  as  they 
were,  by  one  who  was  the  equity  owner,  as 
well  as  the  executor,  and  made  apparently 
for  tbe  most  part,  it  not  wholly,  after  the  set- 
tlement of  tbe  estate— «ould  have  no  signif- 
icance, since  they  were  more  in  consonance 
with  an  intention  on  tbe  part  of  tbe  parties 
that  the  mortgage  loan  was  to  remain  a  con- 
tinuing one  than  one  tiiat  it  was  to  be  paid  out 
of  tbe  estate  in  settlonent  It  follows  that 
the  court,  in  finding  the  essential  fact  of  a 
seasonable  exhibition  by  the  plaintiff  to  the 
defendant  executor  of  its  tlalm  under  the 
note,  must  have  either  misconceived  the  legal 
requirements  of  such  an  exhibition  or  found 
tbe  fact  without  evidence. 

There  is  error,  and  the  judgment  is  re- 
versed.   Tbe  other  Judges  concurred. 


■  I    .  (T(  Conn.  UC) 

HABT  V.  KNAPP. 
(Snpteme  Court  of  Errors  gt  Oonaecticnt.    OcC 
7,  1903.) 

HUSBAND:  AND  WIFI^AUBNAnON  OV  AFIUC- 

TIONa-DKFBNSB-XNSTllUCTIONS. 

1.  Where,  in  an  action  for  the  alieuation  of  a 
husband's  affections,  the  ioty  was  charged,  aub- 
stantially  iu  the  lantraage  of  a  requested  tai- 
■tiucUon,  that  plaintiff  could  ,not  recover  if  sbt 
approved  of  her  husbaud'a  visits  to  defendant, 
in  order  that  she  might  bring  an  action  for 
damages,  and  consented  to  the  adulterous  in- 
tercourse, defendant  caunot  complain  of  the 
court's  refusal  to  give  the  requested  instmc- 
tlon. 

2.  Defendant,  in  an  action  fOr  the  alienation 
of  a  husband's  affections,  camot 'complain  of  a 
refusal  to  direct  the  Jury  to  consider  certain 
specific  evidence  in  determining  whether  the 
plaintiff  connived  at  her  husband's  misconduct; 
where  tbe  jury  was  instructed  to  take  into  ac- 
count all  proper  evidence  on  diaputed  pointy 
and  there  u  no  showing  of  a.preiadlce  to  dc 
fendant's  rights. 

8.  Where,  in  an  action  for  the  alienation  of  a 
husband's  affections,  plaintiff's  evidence  tend: 
«d  to  show  that  defendant,  being  of  full  age, 
had  committed  adultery  with  plaintiff's  hue- 
band,  and  had  thereafter  continued  to  live  in 
adultery  with  him,  and  thus  won  his  affection* 
from  piaintifl,  the  fact  that  the  husband  waa 
the  seducer  would  constltnte  no  bar  te  this  ac: 
tlon. 

Anieal  from  Superior  Court,  FairflaM 
County:  Balph  Wheeler,  Judge. 

Action  by  OeUa  Hart  against  Anns  OL 
Knapp.  Judgment  for  plaintiff,  and  defend' 
ant  appeals.    Affirmed. 

Howard  W.  Taylor,  for  appellant  Henry 
A.  Purdy,  for  appellee. 

TOBBANOB,  O.  J.  Tbe  complaint,  among 
otber  things,  alleges,  in  substance,  that  prior 
to  its  date  the  defendant  had  alienated  the 
affections  of  Hart,  tbe  plaintiff's  husband, 
committed  adultery  with  him,  caused  him  ts 
abandon  the  plaintiff,  and  bad  ever  since 
lived  in  adnltety  with  him.  All  this  tbe  de- 
fendant denied.  The  evidence  for  the  plain- 
tiff tended  to  prove  aU  tbe  allegations  of  her 
complaint,  and  especially  that  the  defendant 
had  done  all  tbe  things  charged  against  her. 
"by  ber  acts,  blandishments,  and  seductloiis." 
The  defendant  herself  did  not  testify  in  the 
case,  btit  the  evidence  offered  in  her  behalf 
tended  to  prove  tbat,  shortly  after  the  mar- 
riage of  the  plaintiff  to  Hart,  he  remained 
away  from  the  plaintiff  for  soine  time  by 
reason  of  some  disagreement;  tbat  prior  to 
his  acquaintance  with  the  defendant  he  was 
of  intemperate  habits,  and  bad  taken  the 
Keely  cure  in  1806;  tliat  he  had  on  occasions 
remained  away  from  bone  till  late  in  the 
night,  and  bad  become  neglectful  of  his  wife, 
and  failed  to  provide  adequate  support  for 
ber;  that:  any  affection  tbat  might  exist  on 
tbe  part  of  tbe  defendant  for  Hart  was  be- 
gun and  prolonged  by  bis  advances  and  ad- 
dresses;  tbat  there  had  been  no  criminal  iU'^ 
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tercourse  between  the  defendant  and  him; 
and  that,  after  the  plaintiff  had  separated 
from  her  husband,  "she  had  met  him  and 
made  some  proposition  looking  towards  his 
helping  her  get  some  money  from  the  defoid- 
ant."  Ko  exceptions  to  the  evidence  on  ei- 
ther side  appear  to  have  been  taken. 

The  only  errors  assigned  relate  to  the  ac- 
tion of  the  court  In  refusing  to  charge  four 
certain  requests  made  by  the  defendant 
One  of  these  relates  to  the  claim  that  the 
plaintiff  consented  to  and  connived  at  the 
conduct  of  the  husband  with  the  defend- 
ant for  the  purpose  of  bringing  an  action 
against  the  defendant  for  daqiages,  and  the 
defendant  says  the  court  did  not  charge  that 
this.  If  true,  barred  a  recovery.  This  con- 
tention is  not  borne  out  by  the  record.  The 
Jury  are  distinctly  and  emphatically  told, 
substantiaUy  in  the  language  of  the  request, 
that,  U  the  plaintlfC  "acquiesced  and  ap- 
proved of  her  husband  visiting  the  defend- 
ant with  the  Intended  purpose"  Imputed  in 
the  request,  she  could  not  recover,  and  that, 
if  she  consented  to  the  adulterous  intercourse 
between  the  defendant  and  Hart,  she  could 
not  recover.  There  is  nothing  in  the  charge 
upon  the  point  of  connivance  of  which  the 
defendant  can  justly  complain.  Another  of 
the  requests  asked  the  court  to  tell  the  Jury 
that,  "in  conslderiug  whether  the  plaintiff 
connived  at  the  alleged  misconduct  of  her 
husband,"  they  might  take  Into  account  cer- 
tain specific  portions  of  the  evidence  upon 
that  point  The  court  did  not  In  terms  so 
charge,  but  the  Jury  were  properly  tnstmcted 
to  take  into  account  all  proper  evidence  bear- 
ing upon  disputed  points  in  the  case;  and 
this,  under  the  circumstances,  was  enough. 
It  was  their  duty  to  do  so  without  being 
told,  and  they  undoubtedly  did  so.  There  is 
nothing  to  show  that  the  defendant  was 
harmed  by  the  failure  of  the  court  to  call 
the  attention  of  the  Jury  to  that  portion  of 
the  evidence   stated  In  the  request. 

The  other  two  requests  were,  in  substance, 
as  follows:  If  the  Jury  find  "that  the  de- 
fendant did  Aot  seduce  the  plaintiff's  hus- 
band, but  upon  the  contrary,  that  the  plain- 
tiffs  husband  seduced  the  defendant,  then 
the  plaintiff  cannot  recover."  If  the  Jury 
find  that  the  defendaut  was  not  the  "active 
or  aggressive  party  who  brought  about  the 
adulterous  Intercourse  between  herself  and 
the  plalntiflTs  husband,"  but  that  "the  de- 
fendant was  the  victim  of  the  wiles,  blaik- 
dlBhments,  and  Intrigues  of  plainttfTs  hus- 
band," the  plaintiff  cannot  recover.  These 
two  requests  cover  substantially  the  same 
grounds,  and  msy  be  considered  together. 
The  court  did  not  charge  these  requests,  but 
upon  this  point  diarged  as  follows:  "The  de- 
fendant, if  she  committed  adultery  with  the 
husband  of  the  plaintiff,  is  liable  for  dam- 
ages in  the  action,  whether  the  husband 
sought  and  solicited  the  defendant,  or  the  de- 
fendant the  husband  of  the  plaintiff."  The 
court  further  added  that  "if  the  defendant 


was  an  active,  persuading  party  in  the  aUeo- 
ation  of  affection,"  that  fact  might  be  con- 
sidered on  the  question  of  punitive  damages. 
This  part  of  the  charge,  although  the  defend- 
ant complains  of  it  in  the  brief,  is  not  as- 
signed for  error.  Indeed,  no  part  of  the 
charge  as  actually  given  is  assigned  for  er- 
ror. The  only  errors  assigned  on  this  part 
of  the  case  relate  to  the  action  of  the  court 
in  refusing  to  charge  the  two  requests  last 
above  mentioned.  It  may,  perhaps,  be  doubt- 
ed whether  there  was  sufficient  evidence  In 
the  case  to  Justify  the  defendant  in  making 
these  requests.  Oertainly  the  record  dis- 
closes very  little  evidence  of  that  kind.  The 
evidence  for  the  plaintiff  tended  strongly  to 
show  that  the  defendant  "was  an  active  or 
aggressive  party"  in  bringing  about  the  state 
of  things  comiHatned  of  by  the  plalntur, 
while  apparently  the  only  evidence  to  tbe 
contrary  was  that  of  the  husband  to  tbe 
effect  "that  any  affection  that  might  exist 
bn  the  part  of  the  defendant"  for  him  "was 
begun  and  prolonged"  by  him.  For  the  pur- 
poses of  discussion,  however,  we  will  assume 
that  there  was  evidence  of  the  kind  in  ques- 
tion before  tbe  Jury.  The  plaintiff  claimed 
to  have  proved  her  case,  and,  if  that  clalni 
was  sustained  by  the  Jury,  she  was  entitled 
to  recover  in  this  action.  Foot  v.  Card,  68 
Conn.  1,  18  Atl.  1027,  6  L.  B.  A.  829,  18  Am. 
St  R«p.  258.  Her  case  was  based  upon  these 
facts:  That  the  defendant  had  committed 
adultery  with  Hart,  had  thereafter  continTi- 
Qusly  lived  In  adultery  with  him  at  her  home, 
and  had  thereby  won  his  affections  front  the 
plaintiff  and  caused  him  to  abandon  her.  To 
meet  this  case  the  defendant  in  these  re- 
quests asked  the  court  to  say  to  the  Jury 
that  if  the  husband  seduced  her,  and  she 
was  the  victim  of  his  wiles,  that  would  be  a 
complete  bar  to  this  action,  and  the  ques- 
tion is  whether  this  is  so.  The  question  is 
one  of  first  impression  in  this  state,  and,  so 
far  as  we  are  aware,  it  has  not  been  pass- 
ed upon,  elsewhere  iu  a  case  Just  like  the 
present,  and  must  therefore  be  determined 
upon  principle  rather  than  precedent  The 
lack  of  precedent  is  not  surprising.  The 
right  of  the  injured  wife  to  bring  an  action 
of  this  kind  was  not  recognized  in  any  of 
the  states  imtll  recently,  and  is  still  denied 
in  many  of  them.  Our  own  case  of  Foot  v. 
Card,  supra— one  of  the  pioneer  cases  of  this 
kind— was  decided  in  1889.  We  are  of  opin- 
ion that  the  facts  assumed  in  the  requests, 
even  if  true,  constitute  no  bar  to  the  plain- 
tiffs action.  The  defense  embodied  \n  the 
requests  is  based  upon  the  hypothesis  that 
the  defendant  is  guilty  of  the  things  charged 
against  her.  She  thus  bypotbetlcally  admits 
that  she  committed  adultery  with  Hart  has 
long  lived  In  adultery  with  him  at  her  honae. 
and  that,  as  a  result  of  this,  Hart  has  aban- 
doned his  wife  for  her.  She  was  a  widow, 
of  full  age,  with  full  knowledge  that  Hart 
was  the  husband  of  the  plaintiff.  She  hypo- 
thetlcally  admits  that  she  engaged  with  blm 
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Ux  a  great  wrong  to  the  plaintiff.  She  knew 
tbat  her  coarse  of  condnct  with  him  probably 
vrould  lead  him  to  abandon  hi*  wife.  "There 
ca.n  be  no  surer  means  adopted  to  estrange 
busband  and  wife,  and  stifle  all  affection 
tbat  ever  existed  between  them,  than  the 
existence  of  improiwr  relations,  especially  of 
a  criminal  nature,  between  one  of  them  and 
another  party."  Shnfeldt  t.  Shufeldt,  80  Md. 
S25,  88  Atl.  418.  She  now  claims,  in  effect, 
that,  because  the  husband  seduced  her,  she 
is  absolved  from  liability  for  her  own  wrongs 
against  the  wife.  The  word  "seduce,"  when 
used  with  reference  to  the  conduct  of  a  man 
towards  a  woman.  Is  "universally  under- 
stood to  mean  an  enticement  of  h^  on  his 
part  to  the  surrender  of  her  chastity,  by 
means  of  some  art.  Influence,  promise,  or  de- 
ception calculated  to  accomplish  that  object, 
and  to  Include  the  yielding  of  her  person  to 
him."  State  v.  Bierce,  27  Conn.  319.  When, 
therefore,  the  defendant  says  that  the  hus- 
band seduced  her,  that  is  merely  saying  that 
he  first  solicited,  enticed,  and  persuaded  her 
to  adulterous  intercourse  with  him,  and  that 
she  yielded  to  his  persuasion.  She  yielded 
to  him  first,  and  then  continned  to  live  in 
adultery  with  him  at  her  home,  although,  for 
aoght  that  appears,  she  might  easily  have  got- 
ten rid  of  him,  had  she  chosen  to  do  so.  In 
what  she  did  with  the  husband,  she  did  with 
full  knowledge  that  it  was  wrongful,  and 
that  it  would,  as  the  plaintiff  claims  it  did, 
result  in  harm  to  the  plaintiff.  The  gist  of 
the  defense  set  up  in  the  requests  is  that  the 
defendant  did  a  great  wrong  by  the  persua- 
sion of  the  husband.  We  know  of  no  rule 
of  law,  dTil  or  criminal,  that  absolves  her 
from  liability  for  such  wrong  because  of  such 
persuasion.  Solicitation,  persuasion,  entice- 
ment, temptation,  however  urgent,  powerful, 
or  alluring,  do  not  constitute  duresa  In  law, 
BO  far  as  regards  the  plaintiff,  what  the  de- 
fendant did  with  Hart,  she  did  of  her  own 
free  will;  and  she  Is  responsible  to  the  wife 
for  the  results  of  her  conduct  with  the  hus- 
band, even  If  it  be  true  that  he  persuaded 
her  to  do  what  she  did,  and  "was  the  active 
or  aggressive  party"  in  procuring  her  to  do 
so.  In  actions  for  criminal  conversation,  at 
common  law,  the  fact  that  the  wife  was,  so 
to  speak,  the  seductress,  was  of  no  avail  as 
a  defense  (Egbert  y.  Greenwalt,  44  Mich. 
245,  6  N.  W.  654,  38  Am.  Rep.  260;  Blgaou- 
ette  V.  Faulet,  134  Mass.  125,  45  Am.  Rep. 
307;  Bedan  v.  Tumey,  99  Cal.  649,  34  Pac. 
442;  Moore  ▼.  Hammons,  119  Ind.  510,  21 
N.  B.  1111;  Kroessln  y.  KeUer,  60  Minn.  372, 
62  N.  W.  438,  27  L.  R.  A.  685,  61  Am.  St. 
Rep.  633),  although  in  some  cases  it  has  been 
admitted  as  bearing  upon  the  quantum  of 
damages  (Sleber  v.  Pettlt,  200  Pa.  68,  49  Atl. 
763).  Some  of  the  reasons  given  for  apply- 
ing such  a  rule  in  such  actions  may  not  ex- 
ist In  actions  brought  by  the  wife  to  vindi- 
cate her  right  to  the  society  and  affections 
of  her  husband,  but  it  is  difficult  to  see  why 
an  analogous  rule  should  not  be  applied  in  a 


case  like  the  present  to  the  defense  tbat  the 
hnsband  was  the  seducer.  It  may  be  that  in 
cases  like  that  of  Kroessln  y.  Keller,  supra— 
an  action  by  a  married  woman  against  one 
of  her  own  sex  simply  for  an  act  of  adul- 
tery with  the  husband,  and  alleging  neither 
alienation  of  his  affections,  nor  neglect  nor 
abandonment  of  the  plaintiff— the  fact  that 
the  husband  was  the  seducer  should  be  held 
to  be  a  defense,  as  is  suggested  in  that  case; 
but  we  have  no  occasion  here  and  now  to 
decide  such  a  question,  for  the  case  at  bar 
is  not  at  all  like  the  Minnesota  case.  Upon 
principle,  we  think  the  facts  set  up  in  the 
requests  do  not  constitute  a  defense  In  the 
present  case,  and  we  know  of  no  decision  of 
any  court  of  last  resort  to  the  contrary. 

There  is  no  error.  The  other  Judges  con- 
curred. 

(98  MO.    2D 
SAFE   DEPOSIT  &  TRUST  OO.  T.  TUR- 
NER et  al. 
(Conrt  of  Appeals  of  Maryland.  April  9.  1903^) 

FARTNBRSHIP— SHABINa  LOSSKS  —  SVIDBNCB 
—PRESUMPTIONS  —  ACCOUNTINQ  —  PRODUC- 
TION or  BOOKS— SECONDARY  KVIDBNCB. 

1.  In  an  action  by  an  executor  for  an  ac- 
cooDting  of  the  affairs  of  a  partnership  be- 
tween defendants  and  testator,  defendants 
claimed  that  the  deceased  had  agreed  that  the 

Srofits  of  the  firm's  buamess  should  be  equally 
ivided,  but  that  each  of  defendants  suould 
be  entitled  to  draw  $2,600  a  year,  and  that  all 
losses  which  would  reduce  their  shares  below 
that  sum  should  be  borne  by  deceased.  Evidence 
examined,  and  held  not  to  substantiate  de- 
fendant's claim. 

2.  Where  there  Is  no  specific  agreement  be- 
tween partners,  the  law  presumes  their  interest 
to  be  equal. 

8.  Entries  on  the  books  of  a  firm  as  to  the 
sharing  of  profits  or  losses^  when  acquiesced  in, 
are  as  conclusive  of  the  rights  of  the  partners 
as  If  they  had  been  prescribed  in  a  regular 
contract 

4.  In  an  action  by  an  execntor  for  an  ac- 
counting of  the  affairs  of  a  partnership  between 
defendants  and  testator,  It  appeared  that  one 
of  defendants  had  produced  from  his  own  pos- 
session balance  sheets  taken  from  the  books 
of  the  firm,  and  that  he  had  acknowledged  the 
Indebtedness  with  which  they  showed  him 
chargeable,  and  tbat  he  had  written  letters 
relative  to  the  business  in  which  he  admitted 
the  indebtedness.  Beld,  thaf  he  could  not  be 
heard  to  say  that  the  balance  sheets  were  er- 
roneona 

5.  The  statements  of  a  partner,  when  Inform- 
ed that  a  balance  sheet  taken  from  the  firm's 
books  showed  him  to  be  indebted  in  a  certain 
sum,  that,  if  they  were  in  the  handwriting  of 
the  bookkeeper,  who,  as  a  matter  of  fact,  made 
them,  they  must  be  correct,  could  not  of  itself 
amount  to  an  admission  of  a  specific  Indebted- 
ness appearing  thereon,  the  sheets  not  being 
present  at  the  time. 

6.  The  failure  of  a  partner  to  inspect  the 
firm  books  and  object  to  any  charges  against 
him  amonnts  to  such  an  acquiescence  In  the 
entries  therein  relating  to  himself  or  his  rela- 
tion to  his  partners  as  to  bind  him  by  them  in 
an  action  for  an  accounting. 

7.  In  an  action  against  partners  for  an  ac- 
counting, trial  balances  and  balance  sheets 
taken  from  the  firm  books.  In  connection  w'ith 
the   testimony  of   the   bookkeeper   who   made 

f  1.  See  Partncnhlp,  ToL  U;  Cant.  Dig.  i  IM. 
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them,  ftnd  who  ideotified  them,  were  admissi- 
ble as  »eoafndai7  eTidence  to  prove  the  contents 
of  the  books,  which  wei;e  ghoirn  to  bare  been 
lost,  and  not  found  after  a  diligent  search. 

8.  Where,  in  an  action  against  partneis  for 
an  accounting,  they  denied  in-  their  answers 
that  they  had  the  books  in  their  possession, 
and  stated  that  they  did  not  know  where  they 
were,  it  was  not  necessary  to  .serve  them  with 
notice  to  produce  the  books  in  order  to  warrant 
secondary  evidence  of  entries  therein. 

9.  Where  a  '  defendant  relies  on  a  certain 
contract  in  an  unsworn  answer,  and,  though 
put  on  the  stand  b^  the  opposite  party,  does 
not  attempt  to  support  the  allegations  of  his 
answer  by  his  testimony,  a  strong  presamption 
is  raised  to  the  effect  that  no  such  contract  ex- 
isted. 

10.  In  an  action' by  an  executor  to  recover  of 
defendants  on  an  accounting  of  a  partnershig 
between  them  and  testator,  who  was  their 
father,  it  appearing  that  the  father  had  been 
lenient  in  respect  to  enforcing '  the  demands 
against  them  in  his  lifetime,  interest  would 
not  be  allowed  on  th*  some  due  from  the  date 
of  the  ascertainment  and  entry  on  the  books 
of  the  firm  of  the  balances  respectively  due  by 
them.      ,  ,         .      ,     , , 

Appeal  from  Circuit  Odort  of  Baltimore 
Cltji  Oeorge  M.  Sharp,  Jttdge. 

Action  by  the  Safe  D^osit  &  Trust  Com> 
pany,  as  executor  of  the  will  of  Joshua  J. 
Turner,  against  Joseph  J.  Turner  and  others. 
From  a  decree  for  defendants,  complainant 
appeals.    Reversed. 

Argued  before  McSHERBY,  O.  J.,  and 
BRISOOB,  BOYD,  PAQB,  PHAHCB,  and 
SOHMUOKER,  JJ. 

W.  Cabell  Bruce  and  John  Prentiss  Pee, 
for  appellant  Bernard  Carter,  Andrew  0. 
Trippe,  and  A.  Leo  Knott,  for  appellees. 

SCHMUCKER,  J.  The  appellant  corpora- 
tion, as  executor  of  the. last  will  of  the  late 
Joshua  J.  Turner,  filed  the  bill  in  this  case 
against  the  appellees  for  an  account  of  tljie 
affairs  of  a  partnership  which  existed  be- 
tween them  and  the  testator  in  his  lifetime. 
The  bill,  after  alleging  the  death  of  the  tes- 
tator leaving  a  last  will,  of  which  a  copy  is 
filed  as  an  exhibit,  and  the  aualiflcation  of 
the  plaintiff  as  executor,  avers  that  the  testa- 
tor and  the  defendants,  who  are  his  two  sons, 
conducted  the  business  of  manufacturing  and 
selling  fertilizers  as  copartners  from  January, 
18S3,  to  February,  1883,  and  that  at  the  disso- 
lution of  the  firm  both  of  the  defendants  were 
largely  indebted  to  the  testator;  that  the 
defendant  Joseph  J.  Turner  owed  him  on  ac- 
count of  the  partnership  about  $2,000,  and 
the  defendant  Louis  I.  Turner  owed  him  on 
the  same  account  about  $5,000,  but  there  bad 
been  no  ascertainment  of  the  precise  amount 
of  such  Indebtedness,  nor  any  final  account- 
ing of  the  affairs  of  the  firm,  although  all 
debts  due  by  it  had  been  paid,  and  all  debts 
doe  to  it  e<dlected.  It  Is  further  alleged  in 
the  bill:  That  after  the  dissolution  of  the 
firm  its  books  and  papers  were  left  at  its  for- 
mer place  of  business  on  Pratt  street.  In  Bal- 
timore, In  the  custody  of  the  defendant 
Joseph.  J.  Turner,  who  continued  to  conduct 
tbe  fertilizer  business  at  that  place,  with  V. 


A.  Luchesl,  the  former  bookkeeper  of  the 
firm,  as  his  partner.  That  the  plalntifC,  after 
tlie  grant  to -It  of  letters  testamentary,  made 
demand  upon  the  defendants  for  the  produc- 
tion of  said  books  and  papers,  but  they  did 
not  produce  them;  Joseph  J.  Tsmer,  lil 
whose  posaeasfoD  they  had  been  left,  assert- 
ing that  they  had  been  lost  and  could  not  be 
found.  That  tbe  defendant  Louis  I.  Tnnier 
had  produced  out  Of  his  possession,  and  per- 
mitted the  plaintiff  to  inspect  and  copy,  orig- 
inal trial  balances  and  balance  sheets  of  the 
firm's  business  down  to  December  31,  1887. 
made  by  F.  A.  Luchesl,  its  bookkeeper,  wblch 
showed  that  at  that  time  Joseph  J.  Turner 
was  indebted  to  the  firm  to  the  extent  of 
$23,900,  or  thereabout,  and  Louis  I.  Turner 
was  Indebted  to  it  to  the  extent  of  $4,900,  or 
thereabout  The  copies  made  by  tbe  plaintiff 
of  the  trial  balances  and  balance  sheets  are 
filed  as  exhibits  with  the  bill.  The  prayer 
of  the  bill  Is  for  an  account,  and  for  further 
relief,  and  certain  interrogatories  addressed 
to  the  defendants  were  appended  to  it.  Tbe 
tol  was  not  verified,  nor  did  it  call  for  an- 
swers udder  oath  to  it  or  to  the  interroga- 
tories; 

The  following  clause  appears  In  tbe  win  of 
the  late  Joshua  J.  Turner,  the  appellant's 
testator:  ''Such  sums  of  money  as  my  said 
sons  or  tbe  husbands  of  my  said  daughters 
may  owe  to  me  are  to  constitute  a  part  of  tbe 
principal  of  my  estate,  and  Uo  payments  are 
to  be  made  to  either  of  my  sons,  or  to  my 
daughters,  or  either  of  them,  until  my  said 
sons  and  my  said  daughters'  husbands  shall 
have  fully  paid  and  satisfied  the  same." 

Both  of  the  defendants  answered  the  bill 
and  the  interrogatories.  In  their  answers 
they  admit  that  the  partnership  existed  be- 
tween them  and  their  father  for  the  greater 
portion  of  the  time  mentioned  in  the  bill,  and 
that  at  its  dissolution  its  books  and  papers 
were  left  in  the  Pratt  street  office,  which 
thereafter  remained  In  the  possession  and  oc- 
cupancy of  the  defendant  Joseph  J.  Turner 
and  bis  partner,  F.  A,  Luchesl.  Joseph  J. 
Turner  also  admits  that  demand  was  made 
upon  him  by  the  plaintiff  for  the  books,  and 
that  be  failed  to  produce  them,  asserting  that 
he  had  not  seen  them  for  more  than  a  year, 
and  did  not  know  where  they  were.  Both  de- 
fendants .  deny  that  the  trial  balances  and 
balance  sheets  made  by  Luchesl  show  the 
true  state  of  the  partnership  accounts,  and 
they  assert  in  a  general  way  that  at  the  dis- 
solution of  tbe  firm  there  was  a  full  settie- 
ment  of  accounts  between  tbe  partners,  but 
do  not  state  what  were  the  nature  and  terms 
of  the  alleged  setUement  They  both  deny 
that  there  was  anything  due  from  them  to 
their  father  at  tbe  time  of  his  death.  Both  of 
tbe  answers  further  aver  that  although  no 
written  articles  of  copartnership  were  ever 
executed  between  the  defendants  and  their 
father,  he  agreed  with  them  that  the  profits 
of  the  firm's  business  should  be  equally  di- 
vided between  the  three  partners,  but  tbat 


Digitized  by 


Google 


Md.) 


8AFB  DBiPOBrr  ik  TRUST  OO.  ▼.  TUBNBB. 


1025 


.each  ot  the  twoaons  should  be  entitled  to 
draw  from  the  boslneas  for  the  support  ot 
himself  and  his  family.  In  weekly  UutaU- 
ments,  the  smn  of  $2,500  per  annum,  and  that 
all  losses  Incurred  In  the  business  which 
would  reduce  the  sons'  shares  of  the  proflta 
below  12,600  per  annum,  each,  should  be 
charged  to  and  borne  by  their  father.  This 
arrangement  the  defendants,  in  their  answers, 
say  was  consepted  to  by  him  in  order  to 
compensate  them  for  their  services  In  con- 
nection with  the  business,  and  to  continue 
under  family  control  the  enterprise  with 
which  his  name  had  for  many  years  been 
identified.  The  answer  of  Joseph  J.  Turner 
also  avers  that  In  1886  his  father  agreed  that 
he  might  draw  out  of  the  business  such  sums 
of  money  In  addition  to  (2,600  per  annum  as 
he  found  necessary  for  the  support  of  bla 
family,  and  that  any  excess  thus  drawn  by 
him  over  his  share  of  tlie  proflta  should  also 
be  charged  to  and  borne  by  the  father. 

Testimony  was  talcen  by  the  plaintiff  in 
support  of  the  allegations  of  the  bill,  but  no 
witnesses  were  called  on  behalf  of  the  de- 
fendants. B.  F.  Newcomer,  the  president, 
G.  R.  Bamett,  the  vice  president,  and  J.  W. 
Marshall,  the  secretary  of  the  plaintiff,  all 
testified  that  at  an  interview  held  after  the 
death  of  Mr.  Turner,  Sr.,  with  the  defendant 
Louis  I.  Turner,  the  latter  stated  to  them 
that  he  was  Indebted  to  his  father's  estate  on 
the  partnership  account  something  over  $4,- 
000,  and  that  his  brother,.  Joseph  J.  Turner, 
was  Indebted  to  it  on  the  same  account 
something  over  $20,000.  He  further  stated 
to  them  that  he  had  trial  balances  and  bal- 
ance sheets  of  the  firm  in  his  possession, 
which  would  show  how  the  partners  stood, 
and  at  their  request  he  produced  those  for 
the  years  1886  and  1887,  and  permitted  them 
to  malte  the  copies  of  them  which  are  filed 
with  the  bill  as  exhibits.  The  last  of  these 
balance  sheets  shows  an  indebtedness  to  the 
firm  as  of  December  30,  1887,  from  Joseph 
J.  Turner,  of  $23,906.26,  and  from  Louis  I. 
Turner  of  $4,901.83.  It  does  not  appear  that 
Louis  L  Turner,  when  producing  these  trial 
balances  and  balance  sheets,  said  or  suggested 
that  either  of  them  was  in  any  respect  inac- 
curate or  improper,  but  he,  by  his  conduct 
and  declarations,  afilrmed  them,  and,  accord- 
ing to  Bametf  s  testimony,  he  offered  to  settle 
his  indebtedness  as  it  appeared  upon  them. 
Bamett  and  Marshall  further  testified  that 
Louis  L  Turner  told  them  that  the  boolcs  of 
the  firm,  which  were  at  the  old  place  of  busi- 
ness on  Pratt  street,  then  occupied  by  Joseph 
J.  Turner  and  F.  A,  Luchesi,.  would  disclose 
the  entire  indebtedness,  and  that  they  there- 
upon went  to  the  old  office,  and  aslied  for 
the  books,  but  failed  to  get  them,  as,  after  a- 
diligent  search  of  the  building,  with  the  per- 
mission and  assistance  of  Joseph  J.  Turner. 
and  Luchesi,  the  books  could  not  be  found. 

Two  letters,  written  on  February  15,  1888, 
by  Louis  I.  Turner— the  one  to  his  sister 
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Mrs.  Helen  Keiley,  and  the  other  to  his  sis- 
ter Mrs.  LllUe  Munson— were  also  put  in  evi- 
dence. The  material  poMionB  of  these  let- 
ters are  as  follows: 

.  "BaltimoTa,  Md.,  1'ebruary  15,  1888. 

"My  Dear  Helen;  I  suppose  yon  see  bf 
today's  Sun  and  American,  the  Sun  I  know 
yon  take,  the  announcement  of  Fa's  with- 
drawal from  business,  and  the  formation  of 
a  new  firm  by  J.  J.  Turner,  Jr.,  and  Fred. 
A.  Luchesi,  under  the  old  firm  name  as 
the  sncoesaors,  etc,  of  Pa.  *  *  *  I  have 
not,  as  you  probably  know,  been  at  the  store 
for  a  year,  bat  contlnaed  all  the  time  ai 
member  of  the  firm  ever  since  I  discovered 
that  the  bookkeeper  and  Joe  were  desirous 
of  getting  together,  with,  of  course,  the  In- 
tention of  using  Pa's  capital,  "^te.  •  •  • 
I  deem  it  my  duty  to  write  to  yon,  being  my 
sister,  and  having  both  a  legal,  and  moral 
right  to  know  of  snch  matters,  and  inform 
yon  of  exactly' the  state  of  affairs  looked  at 
from  .a  financial  standpoint,  as  you  no  doubt 
know  the  principal  cause  of  all  the  tronble 
has  bera  my  protest  against  Joe's  continned 
overdrawing  at  the  store.  My  Indebtedness 
to  Pa,  in  consequence  of  losses,  which  we  all 
had  to  bear  is  on  January  1,  1888,  $4,901.38, 
which  I  hope  some  of  these  days  to  repay  in 
full.  J.  J.  T.,  Jr.,  total  indebtedness  is  ta 
January  1,  1888,  $23,906.26,  together  with 
$2,700,  which  he  realized  upon  26  shares  of 
G«rman-Amerlcan  bank  stock,  about  which 
you  know  I  have  no  oommenta  to  make. 
*    *    *■  I  am,  yours  as  ever, 

"L.  L  Turner." 
"Baltimore,  Feb.  15th  88. 

"My  Dear  Llllle  Xou  will  see  by  enclosed 
Blips  from  the  Baito.  Sun  of  today  of  Pa's 
withdrawal  from  business  and  the  formation 
of  a  new  firm  as  the  successor  of  the  old 
by  J.  J.  T.  Jr.  &  Fred.  A.  LncchesL  •  •  • 
I  deem  it  my  duty  to  acquaint  you  of  mat- 
ters as  you  have  both  a  moral  and  legal  right ' 
to  know.    •    •    • 

"The  financial  facts  as  taken  from  our  bal- 
ance sheet  ot  the  business  Jan  1st  1888,  I 
give  below.  I  am  indebted,  to  Pa,  in  conse- 
quence ot  losses  which  were  made  In  86  & 
87  of  which  of  course  I  had  to  bear  my 
proportion  is  $4,901.33  which  I  hope  some 
day  to  repay.  J.  J.  T.  Jrs.  indebtedness  is 
$23,906.26  besides  $2,700  which  he  received 
from  the  sale,  of  25  shares  of  German  Ameri- 
can Bank  Stock  about  which  you  know. 
His  indebtedness  to  Pa  from  the  former  bnsi- 
ness  .with  (Kelly  &  Co.)  is  about  $8,000.  I 
make  no  comments  I  simply  state  facts 
which  you  can  take  as  you  please.  I  state 
them  because  I  believe  you.  should  know 
them,    •    •    • 

"Yours  as  ever.  It.  L  Turner." 

Marshall,  the  secretory  of  the  plaintiff,  also 
testified  that  he  told  the  defendant  Joseph 
J.  Turner  that  he  was  shown  to  be  indebt- 
ed to  his  father  by  the  balance  sheets  pre- 
pared by  Luchesi,  whereopoa. Tomer  rq^ted 
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"that,  if  they  were  In  the  handwriting  of 
Ldcheel,  they  must  be  correct,  because  Luch- 
esl  always  knew  what  he  was  doing." 

The  defendants  were  called  by  the  plain- 
tiff as  witnesses,  and  interrogated  as  to  the 
fact  of  the  partnership,  and  the  persons  who 
composed  It,  and  the  whereabouts  of  its 
books  and  papers,  and  they  both  testified,  in 
substance,  that  the  books  and  papers  bad 
disappeared,  and  could  not  be  found.  Jo- 
seph J.  Turner  also  testified  that  he  had 
never  seen  a  balance  sheet  of  the  business, 
and  could  not  say  whether  or  not  It  had  been 
profitable,  as  he  attended  to  the  manufactur- 
ing branch  of  It 

A  decree  for  an  accounting  was  passed  in 
the  case  on  January  28,  1902,  and  the  plain- 
tiff called  F.  A.  Luchesi  as  a  witness  before 
the  auditor.  He  identified  the  trial  bal- 
ances and  balance  sheets  as  the  original  ones 
which  be  had  prepared  while  bookkeeper 
of  the  firm,  and  testified  that  the  trial  bal- 
ances had  been  taken  by  blm  on  or  about 
their  several  dates  from  the  books  of  the 
firm,  and  that  the  balance  sheets  were  mads 
out  from  the  trial  balances,  and  that  they 
correctly  showed  the  state  of  accpunts  be- 
tween the  partners  as  they  appeared  upon 
the  books  of  the  firm.  He  also  testified  that 
Joseph  J.  Turner  was  charged  on  the  ledger 
of  the  firm  with  an  indebtedness  of  $23,- 
906.26,  and  Louis  I.  Turner  was-  charged 
thereon  with  an  indebtedness  of  $4i901.88,  be- 
ing the  same  amounts  which  appeared  to 
be  due  to  the  firm  by  them,  respectively,  on 
the  balance  sheet  of  December  31,  1887. 
Luchesi  further  testified  that  the  books  were 
kept  upon  the  theory  that  the  losses  were  to 
be  borne  in  equal  proportions  by  the  three 
partners,  and  that,  if  an  operative  and  bind- 
ing partnership  agreement  existed  providing 
for  a  different  distribution  of  the  losses,  the 
books  and  balance  sheets  would  not  show 
'  the  true  state  of  the  accounts.  He  also  said 
that  Mr.  Turner,  Sr.,  told  bim  that  he  never 
expected  his  sons  to  pay  him  what  they 
owed  him,  and  that  in  1885  or  1886  he  ex- 
hibited to  the  witness  an  unexecuted  paper, 
purporting  to  be  an  agreement  between  him 
and  his  two  sons,  providing  that  the  ^ns 
should  each  receive  $2,500  per  annum  from 
the  business  without  any  liability  on  their 
part  for  its  losses;  that,  after  the  witness 
was  shown  this  paper,  he  asked  Mr.  Turner, 
Sr.,  in  reference  to  the  matter,  and  how  he 
should  thereafter  make  out  the  accounts, 
and  that  Mr.  Tnmer  directed  him  to  let  the 
books  go  on  as  they  were,  and  they  (the 
partners)  would  ultimately  arrange  matters 
between  them;  and  that  the  witness  there- 
fore continued  to  keep  the  books  in  the 
same  manner  that  they  had  been  kept  before, 
and  that  he  was  never  directed  to  change 
the  method  of  keeping  them.  This  witness, 
in  his  testimony,  at  different  times  made  al- 
lusion to  wlut  he  designates  as  the  agree- 
ment or  arrangement  between  Mr.  Turner 
and  bis  sons,  and  said  for  that  reason  that 


the  accounts  of  the  partners  might  be  re- 
garded simply  as  memoranda  of  what  tbey 
had  drawn  out;  but  be  admitted,  when  press- 
ed in  that  respect,  that  he  personally  knew 
of  no  operative  agreement  between  the  part- 
ners as  to  the  terms  of  their  copartnership. 

The  auditor  returned  three  accounts  des- 
ignated "A,"  "B,"  and  "O"  Accoont  A 
adopted  the  balance  sheets  as  correct,  and 
found  the  defendants  to  be  indebted  to  tbe 
plaintiff  in  the  amounts  of  the  debits  appear- 
ing against  them  on  the  last  balance  sheet, 
with  interest  added  thereto.  Account  B  Is 
stated  upon  the  theory  that  the  partnership 
existed  during  the  years  1885  and  1886,  and 
that  by  the  partnership  agreement  the  de- 
fendants were  entitled  to  draw  $2,500  p^ 
annum,  with  no  liability  for  any  losses  whicli 
might  interfere  with  their  right  to  draTv 
that  amount  Account  O  is  stated  upon  the 
same  theory  as  Account  B,  except  that  tbe 
partnership,  is  treated  as  having  contlnaed 
until  the  end  of  1887.  The  circuit  coort 
rejected  Accounts  A  and  B,  and  ratified  Ac- 
count C,  and  the  plaintiff  appealed. 

We  do  not  agree  with  the  conclusion  reach- 
ed by  the  learned  Judge  below.  The  evi- 
dence falls  to  convince  us  of  tlie  existence 
of  any  sucli  agreement  between  the  partn^s 
as  that  set  up  in  the  answers  of  the  de- 
fendants, securing  to  each  of  them  tbe  right 
to  draw  out  from  the  m<»eys  of  the  firm, 
which  had  been  entirely  contributed  by  tbe 
father,  the  sum  of  $2,500  per  annum.  In 
any  event,  with  protection  against  the  losses 
of  the  business.  Where  there  is  no  specific 
agreement  between  partners  as  to  their  re- 
.^Kctive  interests  in  the  profits  and  losses 
of  the  firm,  the  law  presumes  them  to  be 
equal,  unless,  from  the  facts  and  circumstan- 
ces of  the  case,  it  is  apparent  to  the  court 
that  some  other  division  was  intended  by 
the  members  of  the  firm.  Fleiscbmann  v. 
Gottschalk,  70  Md.  629,  17  Atl.  384.  It  Is 
conceded  tliat  no  articles  of  copartnership 
were  ever  executed  in  the  present  case,  and 
the  defendants  assert,  and  the  entries  on 
tbe  firm  books  as  proven  by  Luchesi  show, 
that  the  profits  were  equally  divided  between 
the  three  partners.  Under  these  circum- 
stances the  presumption  is  strong  that  the 
losses  also  were  to  be  borne  equally  by  the 
partners,  and  the  evidence  relied  on  to  es- 
tablish a  different  rule  of  their  distribution 
should  be  dear  and  convincing.  To  oar 
minds,  tbe  preponderance  of  the  evidence 
appearing  In  the  record  Is  tbe  other  way. 
The  books  of  the  firm,  which  were  always 
so  kept  as  to  charge  the  losses  as  well  as 
to  credit  the  profits  in  equal  portions  to 
the  three  partners,  were  In  charge  of  an  ex- 
perienced l>ookkeeper.  When  that  book- 
keeper, having  been  shown  the  nnslsned 
draft  of  an  agreement  of  the  character  set 
up  In  the  answers,  inquired  of  Mr.  Tnt- 
ner,  Sr.,  how  the  books  should  be  kept  in 
that  respect,  he  was  directed  to  go  on  and 
keep  the  books  as  he  had  theretofore  done. 
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He   continued   to   ao   keep'  the   books   and 
make  out  the  balance  sheets  in  such  manner 
as  to  charge  each  partner  with  the  money 
drawn  out  by  Urn,  and  also  one-third  of  the 
losses.    The  record  furnishes  no  evidence  of 
protest  or  objection  by  either  of  the  sons  to 
tlie  entries  upon  the  books  of  these  charges 
against  them,  or  to  the  theory  upon  wliicb 
the  books  were  kept.    They  must,  therefore, 
lie  regarded  as  having  acquiesced  in  the  en- 
tries and  the  theory  of  distribution  of  profits 
and  losses  therein  involved.    It  is  well  set- 
tled that  entries  upon  the  books  of  a  firm 
as  to  shares  of  profits  or  losses,  when  ac- 
quiesced in,  are  as  conclusive  of  the  rights 
of  the  'partners  as  if  they  had  been  pre- 
tscrlbed  in  a  regular  contract.    Fleischmann 
▼.  Gottschalk,  70  Md.  533,  534,  17  Atl.  384; 
Wheatley  &  Dorsey  v.  Wheeler,  34  Md.  65. 

As  to  the  defendant  Lools  Ignatius  Turner, 
the  record  shows  not  only  an  acquiescence  in 
the  correctness  of  the  balance  sheets  char- 
ging him  with  an  indebtedness  of  $4,901.88 
to  the  firm  as  of  December  80,  18S7,  but  also 
a  deliberate  affirmance  of  ttie  accuracy  of 
the  balance  sheets,  and  an  open  acknowl- 
edgment of  the  indebtedness  with  which  be 
was  therein  cliarged.  After  producing  these 
sheets  out  of  his  own  possession,  and  deliv- 
ering them  to  the  officers  of  the  appellant  as 
exhibiting  the  true  state  of  accounts  between 
the  partners,  and  offering  to  settle  his  in- 
debtedness on  that  basis,  and  after  writing 
the  letters  appearing  in  the  record  to  his  sis- 
ters, wliose  Interests  are  represented  by  the 
plaintiff  in  this  litigation,  he  cannot,  upon 
the  evidence  appearing  in  this  case,  be  heard 
to  say  that  the  balance  sheets  were  erroneous, 
and  that  he  did  not  owe  the  debt  wlfh  which 
he  is  therein  charged. 

The  record  does  not  contain  evidence  of 
any  distinct  admission  by  the  other  defend- 
ant, Joseph  J.  Turner,  of  the  validity  of 
the  charges  agaipst  him  appearing  upon  bal- 
ance sheets,  or  of  the  correctness  of  the  the- 
ory upon  which  the  books  were  kept  from 
which  the  sheets  were  prepared.  We  would 
not  regard  the  mere  statement  on  his  part 
that.  If  Luchesl  prepared  the  sheets,  they 
must  be  correct,  as  of  itself  amounting  to  an 
admission  of  a  specific  indebtedness  appear- 
ing thereon,  the  sheets  not  being  present  at 
the  time.  We,  however,  regard  him  as  con- 
cluded by  his  acquiescence  in  the  state  of  the 
firm's  books  upon  wliich  he  was  regularly 
charged  with  his  withdrawals  of  money,  and 
also  with  one-third  of  the  losses;  those  two 
classes  of  items  composing,  with  interest 
thereon,  the  gross  charge  of  $23,906.26,  with 
which  he  is  debited  upon  the  last  balance 
sheet.  It  is  true  he  says  In  his  evidence  that 
be  never  saw  a  balance  sheet,  and  that  he 
had  no  occasion  to  look  at  the  books,  but  he 
does  not  say  or  Intimate  that  he  was  ever  de- 
nied access  to  the  books,  or  In  any  manner^ 
prevented  from  examining  them  and  inform-' 
ing  himself  as  to  their  contents.  Under 
those  circumstances,  the  faUnre,  If  such  there. 


were,  on  his  part,  to  Inspect  the  books,  and 
to  object  to  any  charges  therein  against  liim, 
that  were  In  his  bdlef  Improper,  amounted 
to  such  an  acquiescence  in  the  entries  there- 
in relating  to  liimself  or  his  relation  to  his 
partners  as  to  bind  him  by  them.  Lnchesi's 
testimony  is  positive^  that  the  entry  of  the 
debit  against  Joseph  J.  Turner  of  $23,906.26 
did  am>ear  upon  the.  books  of  the  firm. 

The  trial  balances  and  balance  sheets,  tak- 
en In  connection-  with  Luchesi's  testimony  as 
to  the  entries  upon  the  books  of  the  firm, 
were  admissible  as  secondary  evidence  to 
prove  the  contents  of  the  books,  which  were 
proven  to  have  been  lost,  and  not  found,  al- 
though a  diligent  search  for  them  was  made 
at  the  place  where  they  were  last  seen.  Nor 
was  it  necessary  for  the  plaintlfl  to  give  no- 
tice to  produce  the  books  in  order  to  lay  a 
foundation  for  the  Introduction  of  this  testi- 
mony. Both  defendants  admitted  in  their 
answers  that  they  had  not  the  books  in  their 
possession,  and  did  not  know  where  they 
were.  Under  such  circumstances  It  has  been 
repeatedly  decided  that  the  notice  to  produce 
will  not  be  required.  Union  Banking  Com- 
pany v.  Gittings,  45  Md.  194;  1  Taylor  on 
Bvi.  449,  {  426;  Rex  v.  ij^worth,  4  C.  &  P. 
254;  Foster  v.  Pointer,  9  O.  &  P.  718.  It 
may  be  conceded  that  if  the  books  them- 
selves, as  well  as  the  balance  sheets;  were 
before  us,  the  lattn  could  not  be  relied  up- 
on to  prove  the  contents  of  the  former, 
which,  being  present,  would  afford  the  best 
evidence  of  their'  contents;  but  when  the 
books  have  been  lost  or  mislaid,  and  cannot 
be  found,  the  trial  balances  taken  from  the 
books  by  the  bookkeeper,  and  the  balance 
sheets  made  up  by  him  therefrom,  accompan- 
ied by  his  testimony  that  the  charges  appear- 
ing thereon  against  the  several  partners  ap- 
peared also  upon  the  books,  are  admissible  as 
secondary  evidence  of  the  contents  of  the 
books  and  the  theory  and  plan  upon  which 
they  were  kept.  This  proposition  is  appli- 
cable with  especial  force  in  tliis  case  against 
the  defendant  Joseph  J.  Turner,  I>ecause  the 
books  of  the  firm  are  sho-wn  to  have  been 
left,  npon  its  dissolution,  in  tils  possession, 
and  under  his  control,  and  he  has  failed  to  re- 
spond to  the  demand  for  their  production. 

The  defendants  are  the  only  living  parties 
to  the  alleged  agreement  with  their  father 
exempting  them  from  liability  for  the  losses 
of  the  firm,  if  such  an  agreement  was  In  fact 
ever  made;  and  yet  they  contented  them- 
selves with  alleging  its  existence  in  rather 
general  terms  in  their  unsworn  answers, 
and  neither  one  of  them,  although  they  were 
put  upon  the  stand  by  the  opposite  party,  at- 
tempted to  support  the  allegations  of  his  an- 
swer in  that  respect  by  bis  testimony.  Such 
conduct  has  been  repeatedly  held  by  this  court 
to  raise  a  strong  presumption  against  the 
party  who  withholds  the  evidence  which  he 
has  it  in  his  power  to  produce,  and  has  even 
been  held  to  amount  to  a  confession  of  the 
untruth  of  the  allegations  which   he  thus 
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falte  to  support.  Htes  y.  Welk,  78  VUL  462, 
'JS  Atl.  400;  Zimmerman  v.  Bltner,  79  Md. 
128,  28  Atl.  820;  Berger  v.  Bullock,  85  Md. 
443,  87  Atl.  368;  Keller  T.  GUI,  92  Md.  195. 
48  Atl.  68. 

Tlie  only  testimony  In  the  record  tending 
to  support  tbe  defendants'  assertion  that 
tbey  had  an  agreen:fent  with  their  father  re- 
stricting their  liability  as  partners  is  that 
of  Luchesi,  who  admits  that  his  knoTrledge 
npon  the  subject  was  limited  to  what  Mr. 
Turner,  Sr.,  told  blm.  His  testimony,  care- 
fully examined,  proves  no  more  than  that 
the  elder  Mr.  Turner  had  in  his  mind  an  in- 
choate purpose  to  release  his  two  sons  from 
a  certain  portion  of  what  he  himself  desig- 
nated as  "what  they  owed  him,"  and  that  he 
went  so  far  on  one  occasion  as  to  have  pre- 
pared an  agreement,  which,  if  it  had  been 
executed,  would  have  ^ected  such  release. 
There  is,  however,  no  evidence  that  this 
agreement  was  ever  signed  by  any  of  the 
parties  'named  in  it  and,  as  Mr.  Tomer, 
St.,  refused  to  permit  the  firm's  method  of 
bookkeeping  to  be  so  changed  as  to  conform 
to  the  terms  of  the  proposed  agreement,  it 
)s  evident  that  be  must  have  abandoned  any 
Intention  to  relieve  his  sons  from  their  part- 
nership obligations  to  him.  It  is  significant, 
in  this  connection,  that  Drhlle  he,  in  hfs  con- 
versation with  Luchesi,  asserted  that  he  did 
not  expect  his  sons  to  pay  to  him  their  In- 
debtedness, he,  by  his  will,  executed  in  Oc- 
tober, 1686,  and  never  afterwards  changed, 
made  the  payment  of  that  Indel>tedneas  a 
condition  precedent  to  their  parttdpatlon  In 
the  distribution  of  his  estate. 

Upon  the  whole  record  we  are  of  opinion 
that  the  appellant  is  entitied  to  a  decree 
against  the  app^ee  Joseph  J.  Turner  for 
$23,906.26  and  against  the  appellee  Louis  L 
Turner  for  |4,901.33,  those  being  the  sums 
with  which  they  w^re  charged  on  the  firm's 
books  as  of  December  81,  1887,  there  being 
neither  allegation  nor  proof  that  the  state  of 
the  acconnts  was  changed  by  the  remaining 
month  during  which  the  partnership  may  be 
regarded  as  having  continued.  In  view  of 
the  whole  situation  out  of  which  the  indebt- 
edness of  the  appellees  to  their  late  father 
arose,  and  of  tbe  lenient  disposition  mani- 
fested by  him  is  respect  to  its  enforcement 
against  them  in  his  lifetime,  we  have  not  al- 
lowed interest  thereon  since  the  date  of  the 
ascertainment  and  entry  upon  the  books  of 
the  firm  of  the  balances  respectively  due  by 
them. 

The  appellees,  in  their  argument,  laid 
stress  npon  the  apparent  similarity  between 
the  present  case  and  those  of  Baker  v.  Safe 
Deposit  Co.,  90  Md.  744,  45  Atl.  1028,  78  Am; 
St.  Rep.  463,  and  Falconer  v.  Klrby,  90  MCL 
584,  45  Atl.  469,  and  claimed  that  these  cases 
afForded  precedents  for  tbe  maintenance  of 
their  contention  in  the  present  one.  It  Is 
sufficient  to  say  in  that  connection  that  each 
of  those  eases  was  decided  upon  a  special 
•et  of  facts  and  ctrcumstances  established 


by  evidence  which  took  them  out  of  the  op- 
eration of  the  rules  of  law  applicable  to  or- 
dinary copartnerahlps. 

Decree  appealed  from  reversed,  with  costs, 
and  case  remanded  for  decree  In  accordance 
with  this  opinion. 

(206  Fa.  >30> 
KASB  et  al.  v.  BUBNHAM  et  aL 
(Supreme  Court  of  Pennsylvania.     May  25* 
1903.) 

AFFXAL— ASSIQNUKNTS    OP    ERROR— BOJ:.    HI 
BQOTTT— KVIDBNCK-LACHBS. 

1.  An  assignment  of  error,  including  the  rul- 
ings on  a  large  number  of  different  requests 
for  findings  of  law  and  fact,  is  in  violation  of 
tiie  rules  of  the  court,  and  will  not  be  consid- 
ered. 

2.  A  bill  to  recover  bonds  of  a  corporation, 
where  plaintiff  merely  shows  that  tbey  were  is- 
sued to  him,  as  an  ofilcer  of  the  corporation,  to 
be  used  in  making  purchases  for  it,  but  fails  t» 
show  ownership,  cannot  be  sustained. 

8.  A  bill  filed  by  the  owner  of  collaterals  to 
recover  them,  on  the  gromid  that  the  debt  has 
I>een  paid,  which  is  not  brought  until  26  years 
from  the  time  the  right  of  action  accrued,  can- 
not be  sustained,  though  the  delay  was  owing 
to  plaintiff's  difficulty  in  establishing  the  title 
to  the  collaterals  as  against  a  third  party. 

Appeal  from  Court  of  Common  Fleas,  Phila- 
delphia County. 

Bill  by  J.  Hervey  Blase  and  others  a^cainst 
George  Bumham  and  others.  Decree  for  de- 
fmdants,  and  plaintiffs  appeal.    Affirmed. 

Argued  before  MITCHELL,  FBLL, 
BROWN,  MBSTHBH^T,  and  POTTEK,  JJ. 

Carrie  B.  Kllgore  and  James  Scarlet,  for 
appellants.  James  Wilson  Bayard  and  John 
G.  Johnson,  for  appellees. 

PER  CURIAM.  The  first  and  thbd  asslgn- 
ments  of  error  are  in  total  violation  of  the 
rules  of  court,  as  each  of  them  includes  the 
rulings  of  the  judge  below  on  a  large  number 
of  different  requests  for  findings  of  fact  and 
law.  The  second  assignment  is  to  the  rejec- 
tion of  the  record  of  the  suit  between  Kase 
and  the  Danville,  Hazleton  &  Wiikesbarre 
Railroad  Company,  as  an  evidence  of  the  title 
of  Kase  to  the  bonds  now  in  controversy. 
This  record  was  so  plainly  res  Inter  alios  acta 
tliat  its  exclusion  does  not  require  discussion, 
and  we  might  well  dismiss  the  appeal  with- 
out further  notice.  But  to  put  an  end  to  tills 
protracted  and  useless  litigation,  it  may  be 
well  to  add  a  few  words  on  the  general  merits. 
This  Is  a  bill  filed  in  1899  to  recover  certain 
bonds  pledged  by  plaintiff  in  1870  as  security 
for  promissory  notes  due  to  the  predecessors 
of  defendants  for  locomotives  furnished  to 
the  Danville,  Hazletou  &  Wiikesbarre  Rail- 
road Company.  The  first  step,  of  course,  was 
for  the  plaintiff  to  prove  bis  ownership  of  the 
bonds,  and  this  there  was  an  utter  failure  to 
do.  So  far  as  can  be  ascertained  from  this 
very  defective  and  disorderly  paper  book,  the 
bonds  were  issued  to  Kase  as  an  officer  of  the 
railroad  company,  to  be  used  In  making  pixr- 

>    K 1.  See  Appeal  and  Brror,  vol.  t,  C«Dt  Die.  %  SOUL 
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cbaaes  <a  raising  fundet. for  It,  «ad  In  tbia  par- 
ttcnlar  lostaDce  they  were  pledged  aa  aecarUy 
for  a  debt  of  tbe  company.  Ftlma  fade^ 
therefore,  they  were  the  bonds  of  the  company, 
and  not  of  the  plalntilF.  The  tranaactionat 
however,  between  Kase  and.  the  railroad  com- 
pany were  complicated,  and  led  to  a  protracted 
litigation,  finally  resulting,  in  1868,  In  a  der 
cree,  which,  however,  was  res  Inter  alios 
acta  as  to  the  present  case,  and  there  was  no 
other  evidence  of  plaintiff's  title.  But  plaln- 
tUTs  case  was  equally  defective  in  another  re- 
apect  He  sued  as  owner  of  collateial,  to  le- 
oover  it  on  the  ground  that  the  debt  secured 
by  it  had  been. paid  in  full.  If  the  facts  were 
ao,  he  had  a  good  cause  of  action  at  law.  If 
he  had  brought  suit  at  law,  he  would  have 
be«B  faitrred  by  the  statute  of  limitationB,  and 
the  lapse  of  26  years  was  equally  fatal  in 
equity  unless  clearly  excused.  The  excuse  of- 
fered was  the  litigation  over  the  title  with  the 
ralhroad .  ciomiMny.  This  excuae  was  inoper- 
ative in  auy  respect  as  against  defendants.  It 
amounted  to  no  more  than  that  durbig  the  long 
Interval  plaintiff's  title  was  doubtful  or  diffi- 
cult to  prove.  This  was  no  fault  of  defend- 
ants, and  no  reason  why  they  should  be  called 
upon  to  answer,  after  such  lapse  of  time,  with 
its  changes  In  the  partnership,  death  of  parties 
and  witnesses,  and  loss  of  documentary  evlr 
dence.  As  alreadiy  said,  they  took  the.  txmds, 
prima  fade  belonging  to  the  railroad  company, 
aa  security  for  a  debt  admittedly  owing  by 
the  company.  When  they  sold  the  notes  to 
the  Penn^lvania  Eailroad  Company  as  leasee 
of  the  debtor  company,  and  transferred  the  col- 
lateral to  the:  purchaser,  there  was  nothing  to 
give  them  notice  that  the  transaction  was  not 
In  every  way  regplar^nd  legal.  Being  with- 
out fault  In  that  respect,  there  was  nothing  to 
pitevent  the  (tt)eration  of  the  statute  of  llmita- 
tlons  in  their  favor,  and  in  such  casea  ffptitj 
follows  the  law. 
Decree  affirmed,  with  costs. 

(20S  Pa.  870) 

McOONNELL  v.  PBNNSTLVANIA  R.  00. 

(Supreme  Court  of  Penusylvania.    May  25, 

1903.) 

APPBAL-OBJECTIONS  TO  CHAROB. 
1.  Where  the  only  errors  assif^ned  were  to  the 
chaxge,  and  no  exceptious  were  taken  below, 
the  appeal  will  be  quashed. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  oAe  McConnell  against  the  Pens- 
sylvania  Bailroad  Con^Miny..  Judgment  for 
defendant,  and  plaintiff  appeals.  Appeal 
quashed. 

Argued  before  MITOHBLL,  FBLL, 
BBOWN,  ME8TBBZAT,  and  POTTER,  JJ. 

BJdwln  Jaquett  Sellers,  for  the  motion. 
Francis  G.  Gallagher,  opposed. 

PBR  CURIAM.  It  appearing  that  no  ex- 
ception was  taken  to  the  charge  of  the  court 


uu. 
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I  below,   and  the  only  eiron  assigned  here 
being  to  the  charge,   the   aiq>eal  must  be 
quashed.    Curtts  v.  Winston,  186  Fa.  492. 
40  Atl.  786. 
Appeal  .quashed. 

(20«  Pa.'  329) 

BEHL  V.  CITY  OF  PHILADELPHIA. 

,   (Supreme  Court  of  PennsylTania.    May  26, 

1903.) 

DEFECTIVB     STREETS— LIABILITY     OF     CITY- 
QUESTION    FOR   JURY. 

1.  In  an  action  against  a  dty  for  tiie  death 
of  plaintiff's  husband,  her  evidence  tended  to 
I  show  that  he  was  thrown  from  his  wagon  by 
the  wheel  slipping  into  a  rut  by  a  railroad 
track,  while  the  eTidence  of  defendant  was  that 
the  wheel  had  caught  in  the  frog  of  the  track. 
Held,  that  the  question  of  defendant* s  negli- 
gence was  for  the  jury. 

Appeal  from  Court  of  Oommon  Fleas,  PUhir 
delphla  County. 

Action  by  Annie  Behl  against  the  dty  of 
Philadelphia.  From  a  Judgment  tor  plahitiff, 
defendant  appeals.    Affirmed. 

Argued  before  MITCHSaX,  FELI4 
BROWM,  MBSTREZAT,  and  POTTER,  33.  . 

Chester  N.  Farr,  Jr.,  and  Samuel  Chew, 
Asst  City  Sols.,  and  John  L.  Khisey,  City 
Sol.,  for  appellant.  John  M.  Vandersllce  and 
Clarence  Vandaallce,  for  appellee. 

PER  CTDRIAM.  The  Jolt  of  the  wagon  by 
which  plaintiff's  husband  was  thrown  off 
might  have  occurred  either  from  the  wheel 
slipping  into  the  hole  or  rut  beside  the  railway 
track,  as  testified  to  on  the  part  of  the  plain- 
tiff, or  by  Its  having  caught  in  the  frog  of  the 
railway  track,  and  given  the  wagon  a  sudden 
twist,  as  claimed  by  the  defendant.  There 
was  positive  testimony  both  ways  from  wit- 
nesses who  were  present  at  the  time.  The 
case  was  therefore  clearly  for  the  Jury,  not- 
withstanding the  fact  that  the  witnesses  tot 
the  defense  were  the  most  numerous. 

Judgment  affirmed. 


(208  Pa.  S2S) 
WILLEY  V.  BROWNE. 
(Sopreme  Conrt  of  Pennsylvania.    May  26, 
1903.) 

FLEDOBl— NOTES  AS  SEKiURITIES-EFFECT  OF 
DEFAULT. 
1.  Where  a  bankrupt  executes  composition 
notPS  with  an  agreement  that  if  any  note  should 
be  in  default  all  should  become  due,  and  the 
claim  of  a  creditor  taking  the  notes  is  assigned 
to  -a  third  person,  and  such  creditor  takes  in 
payment  the  notes  of  the  third  person  and  re- 
tains the  composition  notes  as  security,  he  can- 
not proceed  on  the  composition  notes  until  after 
default  on  the  other  notes. 

Appeal  from  <3onrt  of  (3ommon  Pleas,  Phila- 
delphia County. 

Action  by  Frauds  Wllley,  trading  as  Francis 
Willey  &  Co.,  agafaist  William  Brovrae.  From 
an  order  dlsdiarglng  a  rule  for  Judgment  for 
want  of  a  sufficient  affidavit  of  defense  in  an 
action  on  promissory  notes,  plaintiff  appeals. 
Afllrmed. 
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Defendant  filed  an  affidavit  of  defense  as 
follows:  "The  promissory  notes  upon  wlUch 
suit  is  brought  were  execnted  in  pursuance  of 
a  composition  in  bankruptcy  offered  by  the 
firms  of  William  Browne  &  Sons  and  the 
Phoenix  Mills  Company,  of  which  the  defend- 
ant was  a  member.  The  said  Francis  Willey 
&  Company,  who  were  creditors  of  said  bank- 
rupts, opposed  the  said  composition,  and  upon 
Its  confirmation  by  the  United  States  District 
Court  for  the  Eastern  District  of  FennsylTasia 
appealed  to  the  Circuit  Court  of  Appeals.  The 
said  Francis  Wllley  &  Company  were  repre- 
'  sented  in  said  proceedings  in  bankruptcy  and 
in  the  appeal  taken  from  the  said  confirma- 
tion by  Messrs.  Greenwald  &  Mayer,  their 
counsel  in  the  present  proceedings.  After  the 
taking  of  the  said  appeal  a  settlement  was 
had  with  the  said  plaintiff,  through  his  attor- 
neys,  Messrs.  Greenwald  &,  Mayer,  who  were 
duly  authorized  to  act  in  the  premises,  wliere- 
by.  In  consideration  of  the  payment  by  one 
Charles  F.  Clarke  of  the  sum  of  $8,500  in 
cash,  and  the  execution  and  delivery  of  five 
promissory  notes  execnted  by  the  said  Charles 
F.  Clarke  and  indorsed  by  the  Schuylkill  Wor- 
sted Mills  Company,  the  said  appeal  was  dis- 
continued, and  the  plaintiff  assigned  to  the 
said  Clarke  all  claims  and  demands  which  he 
bad  or  might  have  against  the  estate  of  Wil- 
liam Browne  &  Sons  or  the  Phoenix  Mills 
Company  or  any  of  the  partners  composing 
said  firms,  Including  the  said  promissory  notes 
now  in  suit.  It  was  further  agreed  that  the 
said  Greenwald  &  Mayer  should  retain  all  the 
composition  notes  given  to  the  appellants  in 
said  proceedings.  In  order  to  secure  the  pay- 
ment of  the  said  notes  given  by  said  Clarke, 
but  by  a  supplemental  agreement  it  was  ex- 
pressly stipulated  that  the  notes  now  in  suit 
should  be  held  only  to  secure  the  payment  to 
said  Greenwald  &  Mayer  of  the  sum  of  $1,- 
750,  and  that  all  other  moneys  received  there- 
on should  be  the  property  of  the  said  Charles 
F.  Clarke.  The  said  settiement  and  supple- 
mental agreement  are  evidenced  by  two  writ- 
ings, copies  of  which  are  heret6  annexed  and 
made  part  hereof.  Deponent  avers  that  the 
said  Charles  F.  Clarke  by  assignment  dated 
April  1,  1902,  a  copy  of  which  is  hereto  an- 
nexed and  made  part  hereof,  assigned  and 
transferred  to  this  deponent  all  his  (the  said 
Clarke's)  interest,  right,  and  title  in  the  said 
promissory  notes  upon  which  this  suit  la 
brought.  Deponent  has  been  notified  by 
Messrs.  Greenwald  &  Mayer,  and  believes, 
and  therefore  avers,  that  the  said  sum  of  $1,- 
750,  to  secure  the  payment  of  which  the  said 
notes  were  held  by  them,  is  payable  to  them 
in  their  own  right  and  for  their  own  use,  and 
that  the  said  Francis  Willey  &  Compahy  have 
no  interest  therein,  and  have  no  title  to  or 
Interest  in  the  said  notes  for  which  this  suit 
Is  brought.  Deponent  further  avers  that  in 
addition  to  the  sum  of  $1,415.44,  which  the 
said  Greenwald  &  Mayer  have  already  re- 
ceived by  way  of  dividend  on  said  notes  out 
of  the  proceeds  of  certain  property  conveyed 


I  In  trust  to  secure  their  payment,  as  set  forth 
In  the  statement  of  claim,  the  said  Greenwald 
&  Mayer  have  received,  or  are  now  entitled  to 
receive,  a  further  dividend,  which  will  be 
Bufflcient  to  make  up  the  sum  of  $1,750,  few 
which  said  notes  are  held." 

The  agreements  and  assignmentB  referred  to 
in  the  aflldavit  of  defense  were  as  follows: 

Copy  of  Agreement 

'^hls  agreement  entered  Into  this  twenty- 
eighth  day  of  Septembtf,  A.  D.  1901,  between 
Charles  F.  Clarke  of  the  one  part,  and  Ftancia 
Willey  &  Company,  Hecht  Liebeman  &  Com- 
pany, Bach  Becher  &  Company,  Mawaon 
Brothers,  and  Brown  &  Adams,  of  the  other 
part  (said  Francis  Willey  &  Co.,  Hecht  Liebe- 
man &  Co.,  Bach  Becher  &  Co.,  Mawvon 
Bros,  and  Brown  &  Adams,  being  appellants 
In  a  certain  appeal  now  pending  and  nnde- 
termined  in  the  Circuit  Cotirt  of  Appeals  for 
the  Third  Circuit,  No.  16.  September  term, 
1901),  witneaseth: 

"First  In  consideration  of  the  payment  to 
Messrs.  Greenwald  &  Mayer,  attorneys  for  tbe 
said  appellants,  of  the  sum  of  eight  thousand 
five  hundred  dollars,  and  of  the  execution  and 
delivery  of  the  notes  hereinafter  mentioned, 
the  said  appeal  shall  be  discontinued  of  reooid 
without  costs  to  either  party. 

"Second.  The  notes  hereinbefore  mention- 
ed are  drawn  by  the  said  Charles  F.  Clarke 
to  the  order  of  the  Schuylkill  Worsted  MUIa 
Company  and  indorsed  by  tbe  said  company. 
In  pursuance  of  a  resolution  of  the  directors 
thereof,  duly  passed  and  bear  date  September 
26tb,  1901.  Said  notes  are  for  the  follow- 
ing amounts  and  terms: 

"One  for  $3,217.61  payable  three  months 
after  date. 

"One  for  $8,217.61  payable  six  months  aft- 
er date. 

"One  for  $1,066.44  payable  four  months 
after  date. 

"One  for  $1,079.44  payable  four  months 
after  date. 

"One  for  $2,748.00  payable  three  monttas 
after  date. 

"Third.  The  said  parties  of  the  second 
part  in  consideration  of  the  premises  hereby 
assign  unto  the  said  Clarke  all  claims  and 
demands  which  they,  or  any  of  them  bave, 
or  may  have,  against  the  bankrupt  estate 
of  William  Browne  &  Sons  and  the  Phoenix 
Mills  Company,  or  against  any  of  the  part- 
ners composing  said  William  Browne  &  Sons 
and  the  Phoenix  Mills  Company. 

"Fourth.  As  collateral  security  for  tbe  pay- 
ment of  the  notes  alrave  mentioned,  Messrs. 
Greenwald  &  Mayer  shall  be  entitied  to  re- 
ceive and  retain  the  several  composition 
notes  offered  by  William  Browne  to  the  said 
parties  of  tbe  second  part  and  upon  the 
payment  of  all  the  notes  mentioned  in  the 
second  clause,  all  of  tbe  said  composition 
notes  shall  be  delivered  to  said  Clarke. 

"Fifth.  If  default  shall  be  made  in  the 
payment  oif  any  of  the  notes  execnted   by 
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Clarke,  the  said  composition  notes  shall  be 
retained  until  the  parties  of  the  second  part 
shall  hare  received  thirty-three  and  one-third 
per  cent  of  their  respective  claims  except 
Francis  Willey  &  Co.,  who  are  entitled  to 
receive  two  thousand  dollars  ($2,000)  cash 
over  and  above  the  said  tbirty-three  and  one- 
third  per  cent 

"Sixth.  As  further  collateral  security  for 
the  payment  of  said  notes,  the  said  Clarke 
agrees  upon  the  Issue  of  certain  bonds  of 
the  Schuylkill  Worsted  Mills  Company,  to 
which  he  is  entitled  for  services  rendered  to 
deliver  to  said  Greenwald  &  Mayer,  as  tras- 
tees  for  the  parties,  bonds  covering  twenty- 
five  per  cent,  of  the  claims  of  the  parties 
mentioned  as  appellants  in  the  suit  now 
pending,  which  bonds  shall  be  returned  to 
said  Clarke  upon  the  payment  of  the  notes 
given  by  him." 

Copy  of  Supplemental  Agreement 

"Whereas  a  certain  agreement  was  entered 
Into  on  the  28th  day  of  September,  1901, 
wherein  Charles  V.  Clarke,  Francis  Willey 
ft  Ca,  Hecht  Llebeman  ft  Co.,  Bach  Becher 
&  Co.,  Mawson  Bros.,  and  Brown  ft  Adams 
are  parties;  and  it  Is  therein  agreed  by  par- 
agraph foor  (4)  in  said  agreement,  as  fol- 
lows: 'As  collateral  security  for  the  payment 
Of  the  notes  above  mentioned,  Messrs.  Green- 
wald &  Mayer  shall  be  entitled  to  receive 
and  retain  the  several  composition  notes  of- 
fered by  William  Browne  to  the  said  parties 
of  the  second  part  and  upon  the  payment 
of  all  the  notes  mentioned  in  the  second 
clause,  all  of  the  said  composition  notes  shall 
be  delivered  to  said  Clarke.' 

'It,  Is  further  agreed,  that  of  the  composi- 
tion notes  given  by  the  said  William  Browne, 
there  shall  be  retained  by  Greenwald  ft  May- 
er from  the  proceeds  of  such  composition 
notes  to  which  Francis  Willey  ft  Co.  are  en- 
titled, the  sum  of  seventeen  hundred  and 
fifty  dollars  ($1,750),  and  when  such  sum  is 
paid  any  other  moneys  realized  upon  said 
notes  shall  be  paid  to  said  Clarke. 

"When  the  notes  given  by  said  Clarke  to 
the  order  of  the  Schuylkill  Worsted  Mills 
Oomi>any  shall  have  been  entirely  paid,  all 
other  composition  notes  given  by  William 
Browne  shall  be  surrendered  anto  said 
Clarke." 

Copy  of  Assignment 

"For  value  received  I  hereby  assign  and 
transfer  unto  William  Browne  all  my  right, 
title  and  interest  In  four  certain  promissory 
notes  drawn  by  the  said  William  Browne  to 
the  order  of  Francis  Willey  ft  Company,  dat- 
ed November  9,  1901,  one  of  them  for  $2,- 
058.81,  payable  fonr  months  after  date;  an- 
other of  them  for  $2,573.51,  payable  eight 
months  after  date;  one  of  them  for  $2,578.51, 
payable  twelve  months  after  date;  one  of 
them  for  $1,372.53,  payable  sixteen  months 
after  date;  which  said  notes  have  been  as- 
signed and  transferred  to  me  by  the  said 


Francis  Willey  ft  Company,  under  an  agree- 
ment entered  into  with  them  dated  September 
28,  1001,  and  are  now  held  to  secure  the  pay- 
ment to  Messrs.  Greenwald  ft  Mayer  of  the 
sum  of  $1,750,  as  provided  in  a  certain  sup- 
plemental agreement  entered  Into  on  October 
1.  1901. 

"Witness  my  hand  and  seal  this  first  day  of 
April,  A.  D.,  1902. 

"Charles  F.  Clarke.    [Seal.]" 

Argued  before  MITCHELL,  BROWN, 
F£LL,  MESTREZAT,  and  POTTBB,  JJ. 

Clinton  O.  Mayer,  for  appellant  Edward 
P.  Bliss,  for  appellee. 

MITCHELL,  J.  The  notes  in  suit  were 
given  by  defendant  to  plalntifF  as  composi- 
tion notes  In  a  proceeding  in  bankruptcy,  and 
the  affidavits  of  defense  aver  that  the  notes 
were  assigned  by  plalntlfC  to  one  Clarke,  and 
by  Clarke  to  defendant,  with  a  saving  of  the 
right  of  Greenwald  ft  Mayer  to  hold  them  as 
collateral  security  for  the  sum  of  $1,760  due 
to  them  Individually.  The  affidavits  farther 
aver  that  Greenwald  ft  Mayer  have  already 
received  from  dividends  in  the  bankruptcy 
proceeding,  paid  or  now  payable,  full  satis- 
faction of  their  claim.  If  the  facts  be  so 
as  we  must  assume  on  the  rule  for  Judg- 
ment, there  is  nothing  due  to  plaintiff  for 
which  Judgment  can  now  be  entered. 

Whether  plaintiff  can  recover  on  a  trial  will 
involve  other  considerations.  The  agreement 
between  plaintiff  and  Clarke  provides  f6r  the 
giving  of  certain  notes  by  Clarke,  in  part  pay- 
ment for  the  assignment  to  him  of  the^  notes 
In  suit  but  also  provides  that  the  notes  in  suit 
shall  be  held  by  Greenwald  &  Mayer,  attor- 
neys for  plaintiff,  as  collateral  security  for 
Clarke's  notes,  to  be  delivered  to  Clarke  on 
payment  of  all.  his  own  notes.  By  the  supple- 
mental agreement  between  the  same  parties 
two  days  later  It  was  further  agreed  that  out 
of  the  proceeds  of  the  composition  notes  (in 
suit)  to  which  plaintiff  would  be  entitled  there 
should  be  retained  by  Greenwald  ft  Mayer 
$1,750,  and  "when  such  sum  Is  paid  any  other 
moneys  realized  upon  said  notes  shall  be  paid 
to  said  Clarke."  This  is  the  real  point  of 
controversy  in  the  present  case.  The  defend- 
ant claims  that  this  provision  is  a  substitute 
for  the  clause  as  to  the  collateral  in  the  orig- 
inal agreement,  and  under  it  the  right  to  hold 
the  notes  in  suit  is  only  to  secure  the  money 
due  Greenwald  ft  Mayer,  .which  defendant 
claims  has  already  been  paid.  Plaintiff,  on 
the  other  hand,  claims  that  the  only  effect  of 
the  supplemental  agreement  Is  to  entitle  Green- 
wald ft  Mayer  to  the  first  payment  out  of 
the  moneys  realized  on  the  composition  notes, 
without  disturbing  the  right  to  hold  the  rest 
of  the  notes  as  secnrity  for  the  payment  of 
Clarke's  notes.  On  the  face  of  the  writings 
the  latter  would  seem  to  be  the  correct  con- 
struction. Plaintiff  under  the  compositibn  re- 
ceived the  notes  of  defendant.  These  he  sold 
to  Clarke,  taking  in  payment,  inter  alia, 
Clarke's  notes,  but  under  the  agreement  con- 
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tinning  to  hold  defendanf a  flotea  as  cellateral 
security  for  Clarke's,  with  a  stipulation  that 
It  default  should  be  made  on  any  of  Clarke's 
notes  "the  composition  notes  shall  be  retained 
until  the  parties  Of  the  second  part"  (among 
whom  was  the  plaintiff)  shall  have  received  a 
stipulated  percentage  of  their  claims.  By  the 
supplemental  agreement,  a  pi^eference  In  pay- 
ment waa  given  to  the  claim  of  Ureenwald  & 
Mayer,  and  when  that  was  paid  the  subse- 
quent moneys  were  to  go  to  Clarke.  Under 
the  original  agreement  Clarke's  right  to  receive 
the  mosey  on  the  composition  notes  as  it  was 
paid  might  have  been  open  to  question,  but 
under  the  supplemental  agreement  It  waa 
made  dear.  But  at  the  same  time  there  Is 
no  evidence  of  Intent  on  the  part  of  plaintiff 
to  release  lila  hold  on  the  composition  notes  as 
security  for  the  payment  of  Clarke's,  and  the 
provlslom  tor  default  on  the  latter,  already 
quoted,  la  clear  to  the  contrary.  The  effect 
of  the  two  instruments  together  is  tliat  Gteen- 
wald  &.  Mayer,  as  attorneys  for  plaintiff,  were 
to  hold  defendant's  notes  as  security  fw 
Clarke's,  and  out  of  the  first  moneys  received 
(whether  as  proceeds  of  these  notes,  or  of 
Clarke's,  or  In  some  other  manner  from  the 
bankrupt  estate.  Is  not  clear)  were  to  pay  their 
own  claim  of  $1,750,  then  to  pay  over  proceeds 
to  Clarke,  so  long  as  he  was  not  in  default  on 
any  of  his  own  notes;  if  he  became  in  de* 
fault,  then  to  pay  plahitlff  and  the  other  par- 
ties of  the  second  part  up  to  the  stipulated 
pelrctattage;  and,  finally,  when  Clarke's  notes 
were  all  paid,  to  deliver  op  to  bim  the  col- 
later^.  While  the  meaning  la  not  free  from 
obscurity,  this  construction  seems  to  be  Indi- 
cated on  the  face  of  the  papers,  though  at 
the  trial  It  may  be  changed  by  evidence  of  a 
different  one  by  the  parties  at  the  time  br'  sub- 
sequently. 

Plaintiff,  however,  was  not  entitled  to  judg- 
ment. The  notes  sued  on  were  not  his  prop- 
erty, but  Clarke's,  and  his  title  to  them  waa 
only  to  hold  as  collateral  security  for  the  pay- 
meat  of  Clarke's  notes.  The  latter,  under  the 
agreement,  were  the  principal  debt,  and  so 
long  as  there  was  no  default  on  that  there 
was  no  right  of  plaintiff  to  proceed  on  the 
collateral.  The  composition  between  defend- 
ant and  bis  creditors  provided  that,  if  de- 
fault was  made  on  any  of  the  composition 
notes,  all  of  them  should  become  due,  and 
plaintiff  declared  on  this  basis.  But  that  was 
not  sufficient.  Clarke  might  have  done  so  as 
the  owner  of  the  notee,  but  plaintiff  lost  his 
right  to  do  80  when  he  parted  with  his  own- 
ership, and  agreed  to  take  Clarke's  notes  as 
Ahe  principal  debt  Tha%after  he  could  not 
proceed  on  the  defendant's  notes  until  a  de- 
fault occurred  on  Clarke's,  and,  while  It  is 
said  In  argument  that  there  was  such  default, 
yet  it  ift  not  averred  In  the  statement,  nor  does 
It  appear  anywhere  of  record,  and  under  the 
agreouents  set  forth  hi  the  affidavits  of  de- 
fense it  was  a  condition  precedent  to  plaintiff's 
right  of  action  against  defendant. 

Judgostent  affirmed. 


UM  Pa.  S«} 

OETT  OF  PHILADEZLPHTA.  v.  NBIIiI<  et  aL 

(Supreme  Court  of  Fennsylvania.     May  25, 

1903.) 

MUNICIPAL      CORPORATIONS  —  CONTRACTORS' 
BOND— WATVHia  OF  BENEFITS— KVIDKNCE. 

1.  In  an  action  to  recover  on  a  bond  given  fay 
defendants  to  the  city  of  Philadelphia,  under  a 
city  ordinance,  for  the  benefit  of  subcontractors 
and  persons  tarnishing  materials  to  contractora 
for  city  work,  evidence  that  an  offlcor  of  the 
corporation,  for.  whose  benefit  the  suit  was 
brought,  stated  that  he  did  not  think  it  was 
within  the  bond,  as  they  had  sold  die  material 
on  the  credit  of  the  contractor,  is  insufficient 
to  show  a  waiver  of  the  benefit  of  the  bond. 

2.  Where,  in  an  action  to  recover  on  a  bond 
given  to  the  dty  for  the  benefit  of  the  subcon- 
tractors under  a  contract  for  the  paving  of  a 
street,  evidence  that  plahitlff  sold  and  famished 
the  bricks  to  the  contractor,  and  that  the  lattw 
used  them  under  the  pavmg  contract  brings 
the  claim  within  the  terms  of  the  bond. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  the  city  of  Philadelphia,  to  the 
use  of  McAvoy  Vltrlfled  Brick  Company, 
against  Aaron  M.  Neill  and  the  Lincoln  Sav- 
ings &  Trust  Company  on  a  bond  given  under 
a  city  ordinance.  Judgment  for  plaintiff,  and 
defendants  appeal.'   Affirmed. 

Argued  before  MITOEDELL,  FELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 


M.  J.   O'Callaghan,    for   appellantai 
ward  A.  Anderson,  for  appellee. 


Bd- 


PER  CURIAM.  This  action  la  upon  a  bond 
given  by  the  defendants  to  the  city  of  Phil- 
adelphia, under  the  ordinance  of  March  30, 
1896,  for  the  protection  of  subcontractors  and 
persons  furnishing  materials  to  contractors 
for  city  work.  The  question  involved  la  not 
as  appellant  states  it,  whether  the  use  plain- 
tiffs, as  materialmen,  could  waive  th^  benefit 
of  the  ordinance,  and  sell  on  the  sole  person- 
al credit  of  the  contractor,  but  whether  they 
dld«o  in  this  case.  Whether  they  could  do  so 
may  be  open  to  question,  as  the  bond  la  ex- 
acted t>y  the  city  as  one  of  the  terms  of  the 
contract,  for  the  protection  of  the  city's  own 
Interests  (Philadelphia  v.  Stewart,  195  Pa. 
309,  45  Ati.  105&),  and  tlie  right  of  any  other 
party  to  waive  this  protection  without  the 
city's  consent  is  far  from  clear.  But  it  will 
be  time  enough  to  determine  that  question 
when  it  arises.  In  the  present  case  the  proof 
of  such  waiver  wholly  failed.  The  evidence, 
at  most,  amounted  only  to  the  expression  of 
an  opinion  by  an  officer  of  the  use  plaintiffs 
that  they  did  not  think  themselves  within 
the  bond,  as  they  had  sold  the  bricks  on  the 
credit  of  the  contractor.  The  case  was  tried 
by  the  defendants,  and  has  been  ai^ued  hoe 
as  if  It  was  a  claim  under  th^mechanic's  lien 
law,  and  his  points  for  charge  being  framed 
on  the  same  view,  the  learned  judge  com- 
mitted no  error  in  disregarding  them.  The 
use  plaintiffs  proved  the  sale  and  fumtshing 
of  the  bricks  to  the  contractor,  and'  tbe  tat- 
ter's use  of  them  in  paving  under  his  contract 
with  the  city.    This  brought  the  claim  within 
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the  termk  of  the  bond.  The  tact  that  tjbe  con- 
tractor,  desiring  to  make  his  bid  to  the  city 
tor  the  work  Int^ligently,  agreed  with  the 
plaintiffs  on  the  price  of  the  bricks  sqme  time 
before  his  coojbract  witii  the  city  ^^as  actually 
made,  did  not  vary  the  case  at  all.  Though 
fhe  price  was  agreed  upon  in  advance,  the 
sale  was  not  made  until  after  the  contract. 
Judgment  affirmed. 


<X0<  F«.KO) 

QTJAKERTOWN  &  H.  E.  CO.  r.  GUARAN- 
TORS' LIABILITY  INDEMNITY  CO. 

OF  PHILADE^J>HIA  et  al. 

(Supreme  Court  of  PennsylTania.    May  26, 

1908.) 

ATTORNBT'B  LIBN— FUND  IN  OOURT. 

1,  An  attorney  in  a  common-law  action  has 
no  lieu  on  his  client's  ihoney  in  the  hands  of  a 
third  person,  or  on  fnnds  brought  into  court  in 
the  action  for  distribution. 

2.  Where  a  suit  is  brought  to  recover  certain 
bonds,  and  by  as  agreement  the  bonds  are  to 
be  returned,  the  attorney  for  plaintiff  has  no 
lien  thereon,  and,  if  defendant  deposits  certain 
of  them  witb  the  prothonotary,  the  court  can- 
not appoint  an  auditor,  and  provide  that  the  fee 
of  the  attorney,  when  ascertained,  shall  be 
paid  out  of  the  bonds  iM>  deposited. 

Appeal  from  Court  of  Common  Fleas,  Phil- 
adelphia Coinnty. 

Action  by  the  Quakertown  3c  Eastern  Rail- 
road Company  against  the  Guarantors'  Lia- 
bility Indemnity  Company  of  Philadelphia 
and  others.  From  a  decree  dismissing  ex- 
ceptions to  auditor's  report,  plaintUf  appeals* 
R&versed 

Argued  befmre  MITCHELL,  DEAN. 
BROWN,  MB8TRE2AT,  and  POTTER,  JJ. 

John  O.  Johnson,  Alfred  N.  Eeim,  and  Car- 
roll R.  Williams,  for  appellant  George  8. 
Orabam,  for  appellees. 

POTTER,  J.  On  or  about  September  1, 
1887,  the  officers  of  the  Quakertown  &  Eaat- 
em  Railroad  Company  deposited  with  tho 
Guarantors'  Liability  Indemnity  Company 
214  of  Its  first  mortgage  coupon  bonds,  of  the 
par  value  of  $500  each,  for  the  purpose  of 
securing  a  proposed  loan  of  $80,000i  wblch 
sum  was  to  be  used  in  the  construction  and 
equipment  of  its  railroad.  The  loan  was  nev- 
e^  consummated,  and  20  of  the  bonds  were 
returned  to  the  appellant  company,  leaving 
194  In  the  supposed  custody  of  the  Guar- 
antors' liability  Indemnity  Company,  or  its 
assignees,  or  others  of  the  parties  defendant, 
to  whose  use  It  was  alleged  that  some  of  the 
bonds  had  been  wrongfully  appropriated. 
During  the  latter  part  of  November,  1897, 
the  Guarantors'  Liability  Indemnity  Compa- 
ny transferred  all  of  its  business  to,  and 
was  succeeded  by,  the  (jluarantors'  Finance 
Company,  and  on  March  24,  1898,  this  latter 
concern  made  an  assignment  for  the  benefit 
of  creditors.,    Some  time  In  April,  1898,  Hen- 
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ry  0.  .Terry,  Esq.,  of  the  Philadelphia  bar, 
was  retained  as  attorney  for  the  Quakertowp 
&  Eastern  Railroad  Company  by  John  Jami- 
son, Its  president,  for  the  purpose  of  recov- 
ering the  194  bonds  from  the  Guarantors' 
Liability  indemnity  Company,  its  assigns,  or 
other  parties  to  whose  use. some  of  the  bonds 
had  been  converted.  Accordingly,  on  April 
9, 1898,  .Mr.  Terry  filed  a  bill  In  equity  in  the 
court  below  against  the  Guarantors'  Liability 
Indemnity  Company,  its  assigns  and  others, 
praying  that  the  defendants  be  ordered  to 
surrender  the  said  bonds  to  the  plaintiff. 
Subsequently  two  short  amendment  -  to  the 
bill  were  filed  by  Mr.  Terry.  Appearances 
were  entered  for  all  of  the  defendants,  and 
answers  filed  by  all  excepting  the  receivers 
of  the  People's  Bank.  The  case,  however; 
was  never  heard  In  court,  as  It  was  settled 
by  agreement,  and  the  bonds  were  recovered 
without  the  necessity  for  a  trial.  Mr.  Terry, 
and  the  president  of  the  company,  Mr.  Jami- 
son, and  the  contractor,  Mr.  Baker,  and  his 
attorney,  Carroll  R.  Williams,  Esq.,  were  all 
active  In  the  negotiations  having  in  view 
the  return  of  the  194  bonds.  While  these 
negotiations  were  pending,  Mr.  Terry  request- 
ed his  clients  to  arrange  for  the  payment 
of  his  fees.  This  was  not  done  to  his  satis- 
faction, and,  in  consequence,  after  arrang^e- 
ments  had  been  made  fbr  the  return  of  the 
bonds,  and  the  matter  amicably  adjusted,  Mr. 
Terry  refused  to  mark  the  case  settled  of  rec- 
ord until  his  fees  were  in  some  way  secured 
to  him.  The  appellant  company  then  took  a 
rule  on  the  prothonotary  to  show  cause  why 
the  case  should  not  be  discontinued  by  plain- 
tiff, the  appellant  company,  or  Its  then  coun- 
sel. This  rule  was  discharged.  Mr.  Terry 
then  notified  the  Guarantors'  Finance  Com- 
pany not  to  deliver  any  bonds  in  their  pois- 
session  to  the  ajHKllant  company.  The  Guar- 
antors' Finance  Company,  by  its  receivers, 
wishing  t0  relieve  itself  of  any  liability  to 
either  the  appellant  company  or  Mr.  Terry, 
filed  a  petition  asking  leave  to  deposit  with 
the  prothonotary  of  the  conrt  18  bonds  of  the 
appellant  company,  and  praying  the  court  to 
order  It  and  Mr.  Terry  to  Interplead,  for  the 
purpose  of  determining  the  ownership  of  the 
bonds  and  the  amount  of  fees  to  which  Mr. 
Terry  Is  entitled,  if  any.  The  prayers  of  this 
petition  were  granted,  and  an  auditor  was 
appointed.  The  appellant  company,  through 
its  then  attorney,  O.  Harry  Davis,  Esq.,  filed 
a  formal  written  protest  against  the  appoint- 
ment of  the  auditor,  and  denied  wholly  and 
entirely  his  Jurisdiction  In  the  premises.  This 
protest  was  overruled,  and  the  auditor  heard 
testimony  and  pr^iared  and  presented  a  re- 
port, in  which  he  found-  that  the  appellant 
company  sboold  pay  Mr.  Terry  a  fee  of  10 
per  centum  of  ^,600  of  bonds,  or  (8,960  In 
bonds,  and  $60  for  costs  expended  by  Mr. 
Terry,  subject  to  a  deduction  of  $500  already 
paid  to  him;  and  that  it  should  also  pay  the 
costs  of  the  audit,  $1,000.  Upon  exceptions 
taken  to  the  auditor's  report,  the  conrt  of 
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common  pleas  sustained  the  auditor  In  assum- 
ing jurisdiction,  but  reduced  Mr.  Terry's  fee 
to  96,500  in  bonds,  together  with  Interest 
coupons  attached  to  said  bonds  from  January 
1,  1899,  and  also  allowed  |60  In  cash  to  Mr. 
Terry,  and  $1,000  to  the  auditor,  to  be  raised 
by  the  sale  of  sufficient  bonds  in  the  custody 
of  the  court 

From  this  action  of  the  court,  and  the  de- 
cree entered  In  pursuance  thereof,  this  ap- 
peal is  taken. 

We  are  confronted  at  the  outset  with  the 
question  of  jurisdiction  in  the  court  below, 
and  of  its  right  to  thus  adjudicate  the  claim 
of  Mr.  Terry  tor  fees.  In  our  judgment,  no 
good  reason  can  be  given  for  sustaining  the 
assumption  of  jurisdiction  in  this  matter.  Mr. 

'Terry  had  no  lien  upon  the  bonds  of  the  de- 
fendant company,  either  while  they  were  In 
the  custody  of  the  guarantors'  company  or 
after  they  were  deposited  with  the  prothono- 
tary.  It  la  a  well-recognized  general  rule  of 
law  that  an  attorney  has  a  lien,  or  rather  a 
right  of  defalcation,  on  money  or  papers  of 
his  client  while  they  are  in  his  bands;  but 
In  a  common-law  action  he  has  no  such  right 
of  lien  on  his  client's  money  in  the  hands 
of  third  persons,  or  upon  a  fund  brought  into 
court  for  distribution.  Irwin  v.  Workman,  8 
Watts,  357;  Balsbaugh  v.  Frazer,  19  Pa.  95; 
Dubois'  Appeal,  38  Fa.  231,  80  Am.  Dec. 
478.  While  a  chancellor  has  power  to  direct 
the  payment  of  reasonable  counsel  fees  out 
of  a  fund  toe  distribution,  when  the  fund  is 
the  product  of  the  attorney's  labors,  and  be 
has  agreed  to  look  to  It  solely  for  compensa- 
tion, as  was  held  In  McKelvy's  Appeal,  108 
Pa.  615,  yet  that  case  distinctly  recognized 
the  doctrine  of  Dubois*  Appeal,  supra.  The 
facts  in  McKelvy's  Appeal  are  sufficiently  dis- 
tinctive to  take  It  out  of  the  general  rule. 
It  was  th«>e  found  that  the  fund  was  due 
In  great  measure  to  the  services  of  the  at- 
torney, and  that  he  was  to  look  te  that  fund 
for  his  compensation.  Neither  of  these  facts 
appear  In  this  case.  While  Mr.  Terry  no 
doubt  rendered  good  service  to  his  client  In 
aiding  It  to  recover  bonds  wrongfully  con- 
verted or  claimed  by  others,  yet  this  does 
not  justify  a  claim  to  the  creation  of  the 
fund  represented  by  the  bonds.  Nor  does 
it  appear  that  the  appellant  company  was 
attempting  to  take  the  fund  out  of  the  con- 
trol of  the  court,  by  the  aid  of  their  counsel, 
with  any  Intention  of  defrauding  Mr.  Terry 
out  of  his  fees.  There  Is,  therefore,  no  ap- 
parent reason  why  the  court  should  be  called 
upon  to  Interfere  In  any  extraordinary  way 
for  his  protection.  It  is  admitted  that  val- 
uable services  were  rendered  by  Mr.  Terry, 
and  the  dispute  Is  only  as  to  the  amount  of 
compensation  to  be  made  therefor.  This 
Is  purely  a  question  of  fact.  Mr.  Terry  hav- 
ing no  right  to  a  lien  upon  the  bond  in  ques- 

'  tlon,  and  there  being  no  equitable  considera- 
tion sufficient  to  move  the  conscience  of  a 
chancellor  to  interfere,  we  cannot  justify 
the  court  below  In  assuming  jurisdiction  of 


the  matter  In  dispute.  Its  actjon  In  ao  doing 
against  the  formal  protest  of  the  appellant 
comiwny  was  error.  It  cannot  be  contended 
that  Mr.  Terry  has  not  an  adequate  and 
complete  remedy  at  law,  and,  having  that 
remedy,  we  see  no  reason  why  he  should 
not  l>e  required  to  establish  the  amount  of 
his  claim  before  a  jury,  as  other  litigants 
whose  claims  are  disputed  are  required  to 
do. 

It  Is  unnecessary  to  consider  the  other 
points  urged  in  the  appeal,  as  the  denial  of 
the  jurisdiction  of  the  court  disposes  of  flie 
questions  raised  as  to  the  reasonableness  of 
the  fee,  as  this  may  be  passed  upon  by  a 
Jury. 

The  assignments  of  error  which  question 
the  jurisdiction  of  the  court  are  sustained, 
and  the  decree  of  the  court  bdow  la  reveraed. 


OM  Pa.S41) 
PHILADELPHIA  &  T.  R.  OO.  «t  aL  v. 
NESHAMINY  BL.  RY,  CO. 

(Supreme  Court  of  Peunsylvaoia.    May  2S, 
1903.) 

BLBVATEO      ROAD— CONSTRVCTION— AFFKAL- 
REVIKW. 

1.  Where  a  passenger  railway  company  is  in- 
corporated under  Act  June  7,  1901  <P.  L.  523), 
giving  a  right  of  eminent  domain  to  construct 
an  elertited  railway  ou  a  public  highwav  for  a 
distance  of  one  mile,  and  has  obtained  the  con- 
sent of  the  local  authorities,  and  filed  a  bond 
to  secure  a  nonconsenting  landowner,  it  may 
build  such  road,  though  other  street  railway 
companies,  at  the  instance  of  the  landowner, 
have  been  restrained  from  building  a  surface 
street  railway  on  the  designated  mile. 

2.  Questions  which  were  not  raised  below, 
nor  made  the  subject  of  any  exceptions,  nor  set 
forth  in  any  specifications  of  error,  wiU  not  be 
considered  ou  appeal. 

Appeal  from  Court  of  Common  Pleas, 
Buclu  County. 

Bill  by  the  Philadelphia  &  Trenton  Railroad 
Company  and  the  Pennsylvania  Railroad  Com- 
pany against  the  Neshaminy  Blevated  Ball- 
way  Company.  Decree  for  defendant,  and 
plaintiffs  appeal.    Affirmed. 

From  the  findings  of  fact  of  the  trial  court 
It  appeared  that  the  plaintlft  was  the  owner 
In  fee  of  the  land  underlying  the  public  road 
set  forth  In  its  articles  of  association  as  the 
route  of  the  defendant's  railroad,  described  as 
follows:  "Commencing  in  the  road  leading 
from  Bridgewater  to  the  town  of  Bristol  at  a 
pohit  about  two  hundred  (200)  feet  northerly 
from  Neshaminy  Creek,  and  running  along 
said  road  northerly  the  distance  of  about  one 
mile,  and  to  the  place  of  beghmlng;  all  being 
in  the  township  of  Bristol  and  In  the  county 
of  Bucks."  Under  the  street  railway  act  of 
May  14.  1889  (P.  L.  211),  a  charter  had  been 
granted  In  1896  ^or  the  building  of  a  street 
railway  over  a  route  including  that  as  above 
described,  and  at  the  suit  of  the  piahititF  its 
construction  has  been  perpetually  enjoined. 
Injunctions  also  issued  at  the  instance  of 
Henry  L.  Gaw,  Jr.,  and  other  property  own- 
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en  along  the  route.  By  reason  of  these  injnne- 
tlons  the  line  of  street  railway  was  Incom- 
plete, and  the  construction  of  the  proposed  ele- 
vated line  will  make  It  possible  to  form  a  con- 
tinnoQB  line  of  railway  between  the  boront^ 
of  Bristol  and  the  city  of  Philadelphia. 

Argued  before  MITCHELL,  DRAN, 
BROWN,  MESTRBZAT,  and  POTTBB,  JJ. 

Gteorge  Stuart  Patterson  and  Henry  Lear, 
for  appellants.  Richard  0.  Dale,  B.  F.  Gllke- 
Bon,  George  Quintard  Horwitz,  and  W.  F. 
Sadler,  tac  appellee. 

POTTBB,  J.  The  act  of  June  7,  WOl  (P. 
L.  623),  authorized  the  incotporation  of  com- 
panies "for  the  purpose  of  construction  and 
operatkm  of  passenger  railways  either  elevated 
or  underground,  or  partly  elevated  and  partly 
underground,  for  the  transpoi'tatlon  of  pas- 
sengers." The  first  section  of  the  act  provides 
that  permission  to  erect  or  construct  such  a 
railway  must  be  obtataied  from  the  local  au- 
thorities of  the  city,  borough,  or  township  In 
which  the  same  Is  to  operate.  The  eighth  sec- 
tion of  the  act  confers  upon  corporations  cre- 
ated under  It  the  right  of  eminent  domain. 
The  act  was  a  general  one,  authorizing  the 
formation  of  companies  to  operate  In  all  parts 
of  the  state,  whether  in  cities,  boroughs,  or 
townships.  On  June  IS,  1901,  the  articles  of 
association  of  the  Nesbaminy  Elevated  Rail- 
way Company,  under  this  act  of  assembly, 
were  filed  In  the  office  of  the  Secretary  of  the 
Commonwealth,  and  on  June  1?,  1901,  letters 
IHttent  were  granted  by  the  Governor  to  the 
said  company.  The  articles  provided  that  the 
route  of  the  railway  to  be  constructed  was  aa 
follows;  Commencing  In  the  road  leading 
from  Brldgewater  to  the  town  of  Bristol  at  a 
point  about  200  feet  from  Neshaminy  creek, 
and  running  along  said  road  northerly  the  dis- 
tance of  about  1  mile,  to  the  place  of  begin- 
ning; all  being  in  the  township  of  Bristol 
and  county  of  Bucks.  On  April  10,  1901,  the 
supervisors  of  Bristol  township  gave  permis- 
sion for  the  construction  of  an  elevated  rail- 
way by  the  appellee  company  over  the  route 
named  in  the  articles  ot  aSBOCiatlon.  On 
February  24,  1902,  the  company,  by  leave  of 
court,  filed  its  bond  hi  the  sum  of  $20,000, 
with  approved  surety,  for  the  use  of  all  par- 
ties interested,  as  required  by  section  8  of  the 
act  of  June  7,  1001,  and  shortly  afterwards 
began  the  construction  of  an  elevated  railway 
over  the  route  designated  In  Its  articles  of  as- 
sociation. On  April  10,  1002,  the  appellants, 
who  are  owners  of  certain  land  abutting  upon 
the  route  of  the  proposed  elevated  railway, 
and  also  of  the  fee  underlying  the  public  road 
over  which  the  elevated  railway  was  to  be 
constructed,  filed  the  present  bill,  complaining 
that  certain  railway  and  railroad  companies 
had  been  previously  Incorporated  under  the 
street  railway  act  of  1889  (P.  L.  211),  and  the 
general  railroad  act  of  1868  (P.  L.  62),  for  tbo 
purpooe  of  constructing  a  street  passenger 
railway  over  the  same  route,  and  that  they 


had  been  enjoined  by  the  courts  from  so 
doing;  that  the  officers,  stockholders,  and  per- 
sons interested  in  the  defendant  company  were 
sutMtanHally  the  same  as  those  of  the  enjoined 
companies;  that  there  was  no  reason  or  neces- 
sity for  an  elevated  railway  at  the  point  in 
question;  that  it  was  the  intention  of  the  de- 
fendant to  construct  a  railway  partly  on  the 
surface,  and  that  the  charter  was  not  obtained 
for  the  purpose  of  constructing  a  bona  fide  ele- 
vated railway,  but  for  the  fraudulent  purpose 
of  evading  the  injunction  of  the  'court  by  a 
use  of  the  power  of  eminent  domain  to  com- 
plete the  railway  of  a  preceding  corporation. 
An  injunction  was,  therefore,  prayed  for  to 
restrain  the  construction  of  the  proposed  road. 
The  appellee  company  filed  an  answer  deny- 
hig  any  fraudulent  intention,  averring  the 
regularity  of  its  charter,  and  asserting  Its  pur- 
pose of  building  a  bona  fide  elevated  railway. 
The  court  below  granted  a  preliminary  In- 
junction, which,  after  hearing,  was  dissolved. 
By  agreement  of  the  parties,  the  hearing  on 
the  motion  to  dissolve  was  to  be  treated  as  a 
final  hearing  of  the  case  on  bill,  answer,  and 
iwoofs,  and  this  appeal  is  to  be  treated  as  an 
appeal  from  the  final  decree  in  the  cause.  i 

The  duty  which  devolved  upon  the  court 
below  was  to  ascertain  whether  the  appellee 
company  has  the  power,  under  its  charter,  to 
do  what  It  proposes  to  do.  In  discharging  this 
duty  the  trial  judge  found  that  the  proposed 
construction  Is  within  the  terms  of  the  act  of 
June  7,  1901,  above  quoted,  and  that  "the 
grant  is  within  the  well-defined  powers  of  the 
Legislature."  He  sets  forth  also  that  the  In- 
junctions mentlcmed  in  the  bill  were  granted  ' 
upon  the  ground  that  the  companies  which 
were  defendants  in  those  cases  were  not  pos- 
sessed of  the  right  of  eminent  domain,  and 
had,  therefore,  no  power  to  construct  their 
roads  along  the  highway,  except  with  the  con- 
sent of  ttie  owners  of  abutting  land,  in  whom 
were  vested  the  underlying  fee.  But  in  the 
present  case  the  appellee  company  is  proceed- 
mg  under  its  right  of  eminent  domain,  aifd 
has  provided  for  compensation  to  the  abut- 
ting owners.  The  situation  is,  therefore,  eo- 
tirely  difTerent  fh>m  that  which  prevailed 
when  the  former  injunction  was  granted.  The 
appellee  is  a  new  corporation,  claiming  to  ex- 
ercise the  right  of  eminent  domain  under  legis- 
lation since  enacted.  It  cannot,  therefore, 
with  any  propriety  be  charged  with  attempt- 
ing to  evade  the  former  dedaion  of  the  court 
The  conclusion. reached  by  the  court  below 
as  to  this  point  Is  as  follows:  "Neither  has 
there  been  established  an  Illegal  conspiracy  to 
use  the  act  of  1901  to  fraudulently  evade  said 
decrees.  Had  the  allegation  been  sustained 
of  a  lease  or  ownership  by  the  road  to  the  oth- 
ers in  the  line  of  railways  extending  from  Red 
Lion  to  Bristol  with  the  Intent  and  for  the 
purpose  of  filling  out  the  gap  existing  in  a 
continuous  line,  as  the  result  of  the  Injunc- 
tion of  the  court,  the  act  of  1901  expressly 
permits  the  same  to  be  done."  As  1b  suggested 
in  the  argument  of  counsel  for  appellee.  It 
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would  have  been  entirely  competent  for  fh« 
LegiBiatnre  to  bave  conferred  upon  existing 
gtreet  rallrray  companies  the  power  of  emin- 
ent domain.  In  which  case  the  reason  for  the 
continuance  of  the  injunction  formerly  granted 
would  have  ceased.  The  Legislature  did  not, 
however,  see  fit  to  adopt  this  simple  and  ob- 
Ttous  remedy  for  a  condition  of  affairs  which 
has  grown  burdensome  to  the  people  of  many 
localities  In  the  state.  It  did,  however,  con- 
fer the  right  of  eminent  domain  upon  corpora- 
tions organized,  as  is  the  appellee,  under  the 
act  of  June  7,  1901.  As  that  act  confers  upon 
the  appellee  the  right  to  construct  its  road 
above  the  highway,  and,  while  endowing  It 
with  the  right  of  eminent  domain,  it  also  fixes 
Its  liability  for  damages  to  the  abutting  prop- 
erty owners,  we  are  unable  to  see  that  the 
appellants  have  anything  of  which  to  com- 
plain. As  was  said  by  our  Brothor  Brown 
In  Oaw  V.  Railroad  Co.,  196  Fa.  451,  46  Ati. 
872:  "The  company  sought  to  do  nothing  that 
It  was  not  specifically  authorized  to  do  by  the 
act  which  gave  It  life,  and  It  is  a  novel  doc- 
trine that  a  court  of  equity  can  be  appealed 
to  fob  its  decree  to  restrain  the  doing  of  that 
.  which,  by  the  express  terms  of  the  statute,  is 
declared  to  be  lawfuL" 

The  second  proposition  in  the  argument  of 
appellants  Is  based  upon  an  alleged  defect  in 
the  statement  of  the  appellee  in  its  articles 
of  association  as  to  Its  route.  The  language 
critlclaed  is,  perhaps,  not  appropriate,  but  Its 
use  evidently  came  from  familiarity  with  a 
sImUar  clause  commonly  used  In  applications 
for  charters  for  street  railways,  where,  by  the 
'  use  of  a  double  track,  a  circuit  is  made  upon 
the  line.  But  it  does  not  appear  that  this 
question  was  raised  in  the  court  below.  It 
'  does  not  seem  to  be  Included  or  alluded  to  in 
any  finding  of  fact  or  of  law.  It  was  not 
made  the  subject  of  any  exception,  itor  Is  It 
set  forth  in  any  specification  of  error.  For 
these  reasons,  we  give  It  no  consideeatlon 
here.  The  findings  of  fact  by  the  learned 
Judge  of  the  court  below  fully  Justify,  and 
his  opinion  amply  vindicates,  the  conclusion 
that  the  appellee  company  possesses  the  right 
-  to  build  its  railway  in  the  manner  proposed. 

The  decree  is  afiStmed,  and  this  appeal  la 
dismissed,  at  the  cost  of  the  appellants.. 


(206  Fa.  US) 

BOROUGH  OP  MONTOOTH  v.  BROWNS- 

VILLB  AYE.  ST.  BY.  CO.  et  al. 

(Supreme  Cionrt  of  Pennsylvania.    May  25, 

1903.) 

STREET  RAILROADS  —  CONTRACT  TO  BUILD  — 
BREACH— IMPOSSIBILITY   AS  A  DEFBNSB. 

1.  It  is  no  defense  to  an  action  for  breach  of 
contract  to  build  a  street  railway  on  a  certain 
street  that  for  a  distance  of  75  feet  the  high- 
way was  only  11  feet  In  width,  the  evidence 
not  being  conclusive  that  snch  width  was  Insuffl- 
cient  for  the  purposes  of  the  road. 

2.  Where  a  street  railway  company  contract- 
ed to  bnlld  a  road  on  a  certain  street,  the  fact 
that,  because  of  the  narrowness  of  the  street, 
'it  was  impossible  to  build  soch  raiivay,  is  no 


defense  to  an  action  for  breach  of  the  contract. 
3.  Evidence  in  an  action  against  a  railway 
company  for  failure  to  build  its.  line  on  a  cer- 
tain street  in  accordance  with  its  contract  keld 
insufficient  to  show  that  the  contract  was  im- 
possible of  performance. 

Appeal  from  Court  of  Common  -neas,  Al- 
legheny County. 

Action  by  the  borough  of  Montootfa  against 
the  Brownsville  Avenue  Street  Railway 
Company  and  the  Mercantile  Trust  C!ompany 
of  Plttsborg.  Judgment  tor  defendants,  and 
plalntlfl  appeals.    Reversed. 

Argned  before  MITCHEXX.,  DEAN, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

H.  I.  Riley,  for  appellant  William  A. 
Challener,  Homer  L.  Castle,  and  Clarence 
Burleigh,  for  appellees. 

POTTER,  J.  This  is  an  action  to  recover 
ui)on  a  bond  given  by  the  Brownsville  Avenue 
Street  Railway  Company  to  the  borough  of 
Montooth  to  secure  the  construction  of  a  street 
railway  upon  West  street  in  the  said  borough. 
The  consent  of  the  borough  had  been  given  by 
an  ordinance  dated  September  21,  1900,  which 
was  formally  accepted  by  the  street  railway 
company  upon  September  26th  following. 
Its  provisions  required  the  filing  of  a  bond 
conditioned  for  the  falthfti  performance  of 
all  the  terms  of  the  ordinance,  and  stipu- 
lated that  the  bond  was  to  be  forfeited,  and 
the  sum  of  $2,000  paid  as  liquidated  damages 
to  the  borough.  If  the  street  railway  was  not 
completely  built  and  In  operation  on  or  be- 
fore the  1st  day  of  October,  1901.  The  bond 
thus  required  was  given,  an'd  upon  It  the 
present  action  was  brought .  The  trial  Judge 
found  that  the  ordinance  and  its  acceptance 
created  an  agreement  between  the  borough 
and  the  railway  company,  and  that  by  the 
terms  of  this  agreement  the  company  receiv- 
ed a  valuable  right;  for  which,  as  a  consid- 
eration, it  was  to  construct  the  Une,  and 
grade  and  fill  In  with  broken  stone  and  pave 
the  portions  of  West  street  referred  to.  He 
further  ifonnd  that  the  entire  failure  of  the 
railway  company  to  perform  its  agreement 
had  occasioned  a  loss  to  the  borough,  which 
was  not  to  be  measnied  by  any  ordlnaiy 
standard,  and  that  the  damages  as  agreed  up- 
on and  liquidated  by  the  -partlea  should  be 
considered  as  the  pn^r  measure  of  com- 
pensatlan.  But  the  learned  Judge  was  of 
opinion  that  the  railway  company  had  a  good 
defense  upon  the  ground  of  the  insufficiency 
of  the  width  of  the  highway.  It  appeared 
from  the  testimony  that  for  a  distance  of 
about  750  feet  the  width  of  the  portion  of 
West  street  in  the  borough  was  sot  more 
than  IIV^  feet,  and  the  court  held,  as  a  mat- 
ter of  mathematical  certainty,  and  therefore 
of  law,  that  this  was  not  sufficient  to  admit 
of  the  safe  construction  and  operation  upon 
It  of  a  Une  of  street  railway.  Being  thus  of 
the  opinion  that  It  was  impsaslMa  for  the 
company  to  perform  its  contract,  he  directed 
a  verdict  .for  the  defendant.    Bat,  "impossl- 
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bUlty  of  perfonnance  is,  In  general,  no  an- 
awer  to  an  action  for  damages  for  nonper- 
formance." 3  Addison  on  Oontracts,  *U95. 
"If  one,  for  a  valid  consideration,  promises 
another  to  do  that  which  is  in  fact  Impossi- 
ble, bnt  the  promise  is  not  obtained  by  actual 
or  conatroctive  fraud,  or  Is  not  on  its  f$.ce  ob- 
Tlonaly  impossible,  there  seems  no  reason 
why  the  promisor  should  not  be  held  to  pay 
damages  for  tbe  breach  of  the  contract— not, 
In  fact,  for  not  doing  what  cannot  be  done, 
bnt  for  undertaking  and  promising  to  do  it." 
2  Parsons  on  Contracts,  '*673.  Tbe  genecal 
rule  is  tbus  stated  In  a. discussion  upon  tbe 
subject  of  "Impossibility  of  Performance  as 
a  Defense,"  In  12  Cent  Law  J.  4:  "Impossi- 
bility of  performance,  whether  such  impossi- 
bility arises  through  the  fault  of  the  prom- 
isor or  not,  will  not  constitute  a  valid  de- 
fense to  an  action  for  a  breach  of  the  con- 
tract If  tbe  promisor  makes  the  pr6mlse 
conditional  upon  its  continued  possibility, 
then  the  risk  is  assumed  by  the  promisee, 
and  he  loses  his  right  of  action  if  tbe  contin- 
gency arises.  But- if  the  promisor  makes  the 
promise  unconditionally,  then  he  assumes  tbe 
risk,  and,  as  a  general  rule,  be  cannot  set 
up  the  Impossibility  of  performance  aa  a  de- 
fense to  an  action  by  tbe  promisee." 

It  la  tbe  duty  of  tbe  party  making  the 
promise  to  ascertain  at  the  time  whether  or 
not  performance  is  possible.  If  be  neglect 
to  inform  himself,  it  Is.  at  bis  peril,.  Bnt  it 
Is  by  no  means. clear  that  the  evidence  in 
this  case  justifies  tbe  conclusion  that  the 
construction  and  proper  operation  of  tbe 
street  railway  upon  West  street,  within  the 
borough  limits,  was  an  impossibility.  Thie 
narrow  portion  in  .  which ,  the  .  difUculty  lay, 
extended  for  a  sbort  distance  only;  and  it' 
does  not  seem  to  us  that  tbe. problem  which 
it  presented  was.  one  to  baffle  the  resources 
of  tbe  builders  of  modem  qlzeet  railways, 
«ven  if  for  a  distance  of  750  feet  they  were 
confined  to  the  use  of  about  ll  feet  in  width 
of  the  highway.  Tbe  borou^b  engineer  tes- 
tifies positively  that  it  is  feasible  to  build 
and  operate  a  line  of  railway  over  the  street 
'In  question,  and  he  bases  his  statement  upon 
tbe  fbct  that  he  hM  actually  constructed 
another  line  of  street  railway,  which  in  one 
place  had  only  a  10-foot  right,  of  way.  The 
argument  against  the  sufficiency  of  tbe  width 
for  the  purpose  is  based  upon  the  supposed 
necessity  for  cutting  off  a  portion  of  each 
aide  of  tbe  street  for  a  sidewalk.  But  it 
does  not  follow  that  any  such  exclusive  use 
of  the  stijeet  at  that  point  win  be  required. 
As  tbe  borough  authorities  bare  granted  tbe 
use  of  that  street  to  tbe  company,  to  build 
Its  street  railway  upon,  It  is  to  be  presumed 
that  other  provisions,  by  means  of  widening 
the  street  or  otherwise,  will  be  made  for  a 
sidewalk.  If  it  be  needed.  At  the  present 
ttme  tbe  street  does  not  seem  to  be  bnflt 
opon,  and  is  but  little  more  than  a  couatiy 


road;  but,  if  the  public  needs  require  it, 
the  street  can  be  widened,  either  by  the 
borough  in  the  usual  way,  or  the  railway 
company  can  secure  additional  space  by  the 
purchase  of  ground  from  tbe  abutting  own- 
ers. The  mere  mattw  of  additional  expense 
to  the  company  is  no  sufficient  excuse  for 
failure  to  comply  with  its  contract.  The 
argument  for  tbe  appellee  proceeds  entirely 
upon  tbe  assumption  that  the  company  was 
not  bound  to  make  any  effort  to  secure  ad- 
ditional space  v^ch  might  be  made  avaU- 
able,'lf  needful  to  enable  It  to  build  the 
road  upon  tbe  right  of  way  granted  by  tbe 
borough.  We  do  not  regard  this  position  as 
tenable.  The  company  knew  the  situations 
and  tbe  conditions  existing  upon  the  ground, 
or  at  least  it  certainly  might  have  known 
them,  when  it  made  the  agreement  It  is 
fair  to  presume  tbat  at  that  time  fbe  com- 
pany bad  in  view  a  plan  wblcb  would  en- 
able It  to  use  to  good  advantage  the  privi- 
leges granted  to  it  by  the  borough  over  the 
portion  of  West  street  within  its  limits.  tHie 
testimony  shows  that  West  street  was  40 
feet  In  width,  and  while,  at  the  narrow  part, 
the  i)ortion  of  it  within  the  borough  was 
only  10  or  11  feet  In  widtb,  yet  the  re- 
mainder of  the  highway  was  In  existence 
at  that  point,  and  was  open  tor  tbe  use  of 
'Uie  public.  Nothing  appears  In  tbe  evidence 
to  show  that  the  railway  company  could  not 
have  obtained  the  right  from  the  proper 
authorities  to  make  ancb  anxillary  use  of 
tbe  remaining  portion  of- the  highway  as 
wonM  permit  of  the  safe  and  comfortable 
operation  of  such  an  tnstrament  of  public 
convenience  as  a  street' railway.  An  inlspec- 
.  tlon  of  the  testimony-  makes  it  apparent  that 
various  other  expedients  might  have  been 
effective.  For  instance,  if  a  double  Hue  of 
poles  were  thought  necessary  upon  tbe  -  7B0- 
foot' portion,  permission  might  bate  been  ob- 
tained to  set  them  outside  the  Hue  of  tbe 
street,  and  upon  either  side.  But  even  If 
confined  to'  tbe  Ibnlt  of  space  which  was 
clearly  available,  it  seems  tbat  other  meth- 
ods were  open  to  adoption,  which  would 
have  made  compliance  possible.  It  does  not 
appear  from  tbe  evidence  that  double  lines  of 
poles  are  absolutely  necessary,  as  Instan- 
ces were  cited  In  which  single  lines  of  poles 
to  support  overhead  wires  are  in  practical 
use.  It  seems  also,  that,  by  means  of  an 
underground  conduit,  the  power  can  be  con- 
veyed and  tbe  system  successfully  operated 
without  the  use  of  any  poles  at  all. 

As  we  read  tbe  evidence,  we  cannot  avoid 
tbe  conclusion  that  there  was  sufficient  In  It 
to  justify  a  finding  that  It  was  possible  for 
tlie  railway  company  to  have  complied  with 
Its  agreement  to  build  Its  line  in  accordance 
with  tbe  terms  of  the  ordinance.  Tbe  third 
specification  of  error  Is  therefore  sustained. 

The  judgment  is  reversed,  and  a  venire 
facias  de  novo  is  awarded. 


Digitized  by 


Google 


1038 


66  ATLANTIC  RBPORTBR. 


<P«. 


(206  Pa.  S8S) 

ASPINALL  et  al.  t.  VINBT. 

(Supreme  Oonrt  of  PennsylranUu    BCay  26, 
190S.) 

ORDER— PRBSSNTATION—ROASONABLB     TIMB. 

1.  Where,  In  an  action  by  the  holder  ot  an 
order  against  the  drawer,  it  appeared  that 
plaintiff  had  not  presented  the  order  tor  some 
weelca,  and  that  the  drawee  accepted  it  with 
the  prorision  that  it  should  not  be  paid  until 
after  the  completion  of  a  certain  contract,  and 
the  drawer  sunested  that  plaintiff  should  take 
notes  of  the  drawee,  which  he  did,  and  they 
were  never  paid,  and  there  was  evidence  that 
the  drawee  was  in  failin|r  circumstances,  bat 
none  that  plaintiff  knew  it,  and  also  evidence 
that  th«  ditiwer  was  insane  when  Im  wrote  tbe 
letter  to  the  plaintiff,  whether  plaintiff  pre- 
sented the  order  in  a  reasonable  time  was  a 
question  for  the  Jury. 

Appeal  from  Gourt  of  Common  Fleas, 
Philadelphia  Oonnty. 

Action  by  William  Asplnall  and  others, 
trading  as  Asplnall  &  Hayes,  to  use  of 
Thomas  McCullough,  against  Emily  W.  Vlney, 
administratrix  of  William  Vmey.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Af- 
firmed. 

At  tbe  trial  it  appeared  that  William  Vlney 
save  to  Thomas  McCnllongh  an  order  for 
(3,000,  as  follows:  "Biyn  Mawr,  Pa.,  Jmie 
80,  1808.  X  W.  Mercnr  &  Company:  Please 
pay  to  the  order  of  Thomas  McCnllougb  the 
sum  of  $3,000  and  charge  the  same  to  my 
account  for  stone  and  brick  work,  etc,  at 
tbe  Broadway  M.  E.  Cbmx:b,  Camden,  New 
Jersey.  [Signed]  William  Vlney."  Mercur 
fc  Company  accepted  the  order,  but  stipulat- 
ed that  It  should  not  be  paid  "until  after  tbe 
completion  of  the  contract"  On  July  29, 
1888,  Vlney  wrote  to  McCullough  the  follow- 
ing letter:  "Mr.  Thomas  McCullough— Dear 
Sir:  I  write  a  Une  to  you  in  regard  to  the 
order  yon  hold  from  me  on  Mercur  &  Co. 
I  have  been  thinking  that  It  might  be  better 
If  you  took  a  note  from  them  for  the  amount 
of  the  order  and  deposit  It  in  yonr  bank  for 
collection  when  It  becomes  due,  and  If  they 
did  not  pay  the  note.  It  seems  to  me  it  would 
be  better  to  sue  them  on  the  note  than  the 
order.  I  beard  yesterday  that  some  of  the 
people  doing  the  work  on  the  asylum  are 
•topping  the  work  on  account  of  not  getting 
paid.  Yours  truly,  William  Vlney."  Tbe 
order  was  accepted  some  time  before  the 
above  letter  was  written,  bat  the  evidence  as 
to  tbe  exact  date  was  not  definite.  The  work 
on  the  contract  was  completed  July  2Stb, 
and,  in  a  settlement  made  about  that  time 
between  Mercur  &  Co.  and  Vlney,  Mercur  & 
Ca  claimed  credit  for  $3,000,  not  because 
they  paid  the  money,  but  because  they  had 
accepted  the  order.  McCnllongh  subsequent- 
ly accepted  notes  from  Mercur  &  Co.  These 
notes  were  never  paid.  There  was  evidence 
that,  at  the  time  tbe  letter  from  Vlney  to 
McCullough  was  written,  Vlney  was  Insane. 
There  was  no  evidence,  however,  that  Mc- 
Cullough knew  of  this. 


Tbe  court  Charged  In  part  as  follows:  "T 
do  not  know  that  it  could  properly  be  said 
that  a  man  who  received  an  order  of  that 
sort,  when  he  knows  nothing  to  pnt  blm  on 
guard— when  he  knows  nothing  to  Indicate 
that  tbe  man  on  whom  the  order  Is  given 
is  in  precarious  financial  circumstances— la 
bound  to  present  It  at  once.  He  should 
present  it  In  what  a  prudent  business  man— 
a  man  of  reasonable  intelligence— wooM  say 
was  a  reasonable  time." 

Argued  before  MITCHELL,  DEAN,  FELI^ 
MEIsTREZAT,  and  POTTEH,  JJ. 

W.  Henry  Sutton,  for  appellant  Avery 
D.  Harrington,  for  appellees. 

PER  CURIAM.  Tbe  turning  point  In  the 
case  was  whether  McCuUough's  dday  in 
presenting  the  order  for  payment,  and  his 
acceptance  of  notes  instead  of  tbe  money 
when  he  did  present  It  amounted  to  such 
negligence  as  should  discharge  the  drawer 
of  the  order.  This,  however,  was  not  a 
simple  question  of  law,  as  tbe  appellant 
presents  It  The  order  was  not  accepted  by 
Mercnr  &  Co.  for  Immediate  payment  but, 
as  Mercur  testified,  not  to  be  paid  "until 
after  the  completion  of  tbe  contract"  That 
involved  tbe  question  of  indefinite  time.  In 
regard  to  taking  notes  Instead  of  insisting 
on  money,  the  defendant  Vlney  himself  sug- 
gested that  course  In  the  letter  of  July  29th. 
The  case  is  still  further  complicated  at  this 
point  by  the  claim  that  Vlney  was  insane 
when  he  wrote  that  letter.  Tbe  resnlt  <A. 
all  the  evidence  was  practically  toellmlnatt 
the  application  of  any  general  rules  of  law, 
and  reduce  the  whole  controversy  to  one  of 
fact,  which  was  correctly  submitted  in  ths 
instruction  that  McCullough  was  bound  to 
present  the  order  "in  what  a  prudent  busi- 
ness man,  of  reasonable  intelligence,  would 
say  was  a  reasonable  time,"  and  tbe  direc- 
tion to  the  Jury  to  determine  the  question  ol 
his  negligence  by  that  standard. 

Judgment  affirmed. 

(MM  Pa.  no 
CROWE  V.  NANTICOKB  LIGHT  CO. 
(Sapreme  Conrt  of  Pennsylvania.   May  28, 
1903.) 

BLECTRIC   LIOBT   COMPANY— MBQLIQXNCB. 
1.  In   action   against  electric   light   company 
for  death  of  plaintiff's  husband  b.v  an  electric 
shock,  evidence  held  to   require  the  giving  of 
binding  instructions  for  the  defendant 

Appeal  from  Court  of  Common  Pleas,  La- 
seme  County. 

Action  by  Annie  Crowe  against  tbe  Nantl- 
coke  Light  Company.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Afilrmed. 

At  the  trial  It  appeared  that  tbe  deceased, 
Henry  Crowe,  became  a  customer  of  the  de- 
fendant company  on  November  1,  1896,  un- 
der a  contract  which  was  to  continue  for  one 
year,  and,  unless  notice  was  given  to  the  con- 
trary,  from  year  to  year  thereafter.     On 
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June  28,  1808,  the  defendant  company  leased 
and  transferred  Its  property  and  contracts  to 
the  People's  Electric  Heat  &  Power  Com- 
pany of  Nantlcoke.  On  the  evening  of  ▲«- 
goat  19,  1888,  the  deceased,  while  In  his  bar- 
room, reached  up  to  tnm  on  an  Incandescent 
electric  light  which  was  suspended  from  the 
ceiling.  He  immediately  received  a  severe 
shock,  which  knocked  him  down.  In  falling, 
he  carried  with  him  the  glass  bulb.  He  im- 
mediately sprang  up,  saying,  "What  is  that?' 
and  attempted  to  insert  the  bnib  in  the  sock- 
et, when  he  received  a  second  shock  which 
killed  him.  There  was  evidence  that  at  the 
house  of  one  Alexander,  which  was  on  the 
same  circolt,  about  200  feet  away  from  the 
house  of  the  deceased,  a  person  had  received 
a  shock  at,  about  the  same  time.  There  was 
also  evidence  that  at  Alexander's  honse  some 
arc  wire  was  stripped  of  Insulation,  and  had 
come  in  contact  with  the  Incandescent  wire. 
There  was'  no  evidence,  however,  that  a  con- 
tact of  a  naked  arc  wire  with  an  incan- 
descent wire  would  produce  dangerous  re- 
sults at  the  house  of  the  deceased. 

Plaintiff  presented  the  following  points: 

"(1)  There  is  no  statutory  provision  ena- 
bling an  electric  light  company  to  lease  to  an 
electric  light,  heat,  and  power  company. 
Answer.  That  may  be  so;  but  both  these 
companies  were  heat,  light,  and  power  com- 
panies, and  I  believe,  under  the  law,  in  com- 
panies of  this  character,  there  exists  a  power 
to  lease. 

"(2)  If  there  is  such  statatory  authority,  it 
la  for  the  Jury  to  say,  under  all  the  evidence, 
whether  the  electric  light,  heat,  and  power' 
company  were  actually  In  possession  of  and 
operating  the  plant  under  the  lease  from  the 
Nantlcoke  Light  Company.  Answer.  That 
would  be  so  if  there  were  any  evidence  to 
warrant  the  submission  of  the  mattw  to  you. 
But  there  is  no  evidence  of  possession  in  the 
Nantlcoke  Light  Company  after  June  28, 
18S8,  and  this  accident  did  not  happen  until 
August  19th,  nearly  two  months  after  the 
Pe<^le'B  Company  had  gone  Into  possession 
and  were  running  this  plant. 

"(4)  The  plaintiff  having  shown  continuous 
disturbances  for  a  considerable  time  prior  to 
and  the  same  evening  of .  the  accident,  and 
that  the  insulation  on  this  circuit  was  frayed 
and  hung  In  strips  from  the  wires  in  places, 
and  further  that  Cooper,  the  compsiny's  elec- 
trician, was  at  Crowe's  place  immediately 
after  the  accident,  repairing  the  drcnit,  and 
that  Bl  N.  Alexander,  whose  store  lights  were 
on  the  same  circuit,  was  severely  injured  by 
receiving  a  shock  at  between  eight  and  nine 
o'clock  of  the  same  evening,  and  that  Cooper 
aforesaid  was  present  at  Alexander's  within 
a  few  minutes  after  Alexander  was  hurt,  and 
that  other  persons  on  same  circuit  received 
shocks  the  same  night,  raises  a  question 
which  is  for  the  Jury  -to  determine,  as  to 
whether  or  not  the  company  had  notice  of  the 
condition  existing,  and  the  defective  working 
of  the  system.    Answer,  That  point  I  decline 


to  affirm,  for  the  reason  stated  in  my  gen- 
eral charge,  because,  even  If  the  company 
did  have  notice  that  wires  were  out  of  order 
up  at  Alexander's,  and  even  if  the  company 
was  negligent  in  having  the  wires  out  of  or- 
der up  at  Alexander's,  and  even  it  had  not 
been  true  that  the  wrong  company  had  been 
sued  in  the  lawsuit.  Instead  of  the  right  com- 
pany, then  I  say  it  would  not  make  any  dif- 
ference what  happened  up  at  Alexander's, 
unless  the  plaintiff  had  gone  on  and  showed 
that  what  happened  up  at  Alexander's  was 
the  cause  of  Harry  Crowe's  death.  It  would 
not  be  material,  in  other  words,  what  hap- 
pened up  at  Alexander's,  unless  there  was 
proof  that  whatever  did  happen  there  was 
what  caused  Harry  Crowe's  death. 

"(5)  An  electric  light  company  furnishing 
electricity  to  a  contract  user  for  pay  is  prima 
facie  liable  for  Injuries  to  the  user,  if  receiv- 
ed by  him  while  using  the  lights  In  the  usual 
and  ordinary  manner.  Answer.  I  decline  to 
affirm  that  point,  if  by  'prima  fade'  Is  meant 
that  by  reason  of  t]^e  happening  of  the  acci- 
dent a  presumption  of  negligence  arises. 
That  may  be  the  law  in  some  states,  but  I  do 
not  believe  it  to  be  the  law  in  Pennsylvania. 
I  do  not  think  that  the  relation  wlilch  exists 
between  the  comimny  which  furnishes  a  man 
an  electric  light  on  a  contract  and  the  con- 
sumer of  that  light  is  of  such  a  character  as 
warrants  the  assertion  that  the  law,  as  be- 
tween them,  would  be  that.  If  he  gets  hurt 
in  using  that  electric  light,  the  presumption 
immediately  arises  that  they  have  been 
guUty  of  negligence.  I  believe  that  the  law 
remains  with  them  as  with  reference  to  other 
parties  as  a  rule,  and  that,  where  it  Is  alleged 
that  he  is  hurt  by  reason  of  the  negligence 
of  the  company,  it  is  his  duty  to  prove  that 
he  was  so  hurt" 

Argued  before  MITCHELL,  DBAN,  FBUU 
BROWN,  and  MESTREZAT,  JJ. 

Edmund  Q.  Butler  and  Harris  B.  Hamlin, 
for  appellant    James  L.  Morris,  for  appellee. 

PER  CITBIAM.  The  majority  of  the  court 
are  of  opinion  that  the  Judgment  should  be 
affirmed,  but  are  not  agreed  upon  the  grounds 
of  affirmance.  No  reasons,  therefore,  will  be 
presented. 

Judgment  affirmed. 


(206  Pa.  S4S) 
FLESCHHTJT  v.  LEJHIGH  VALLEY  B.  CO. 
(Supreme  Court  of  Pennsylvania.    May  2S, 
1903.) 

RAILBOADS-ACCIDBNT    AT    CROS8IN0-C0K- 
TRIBUTORT  NEOLIOBI^ICE:. 
1.  Evidence   in  an   action  for  Injariea  at  a 
railroad  crossing  held  to  justitr  order  of  non- 
snit  because   of  plaintiff's  contributory   negli- 
gence. 

Appeal  from  Court  of  Common  Pleas, 
Bradford  County. 

Action  by  William  M«  Fleschbat  against 
the  liehigh  Valley  Railroad  (company.    From 
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an  Older  refaslng  to  take  off  a  noDsuIt,  plala- 
tlff  appeals.    AfBrmed. 

Argned  before  MIXOHBLL,  DBAN,  VEhL, 
BROWN,  and  POTTBB.  JJ, 

D.  0.  DeWltt,  for  appellant  Henry  Street- 
er  and  William  T.  Da  vies,  for  appellee. 

POTTEB,  J.  The  plaintiff  was  at  the  de- 
fendant's depot  for  baggage.  He  loaded  two 
trunks  upon,  bis  wagon,  wblcb  had  a  cov- 
ered seat,  and  started  away.  He  drove  along 
the  highway  for  a  distance  of  about  200 
feet,  parallel  with  the  railroad,  being  sep- 
arated from  it  by  a  platform  about  11  feet 
wide  and  3  feet  high.  The  highway  cross- 
ed the  track  at  a  point  about  60  feet  from 
the  end  of  the  platform.  After  driving  this 
distance,  of  abont  200  feet  in  all,  parallel 
with  the  railroad,  the  plaintiff  turned  his 
horse  to  the  left  and  dix)ve  towards,  the 
track,  Intending  to  cross.  Just  then  a  fast 
train  passed,  and  the  horse  was  struck  ei- 
ther by  reason  of  having  been  driven  too 
close  to  the  track,  or  because  in  its  fright 
It  moved  close  enough  to  be  struck  by  the 
passing  train.  The  horse  was  killed,  and 
plaintiff  was  thrown  from  the  wagon  and  in- 
jured. Beyond  all  question,  this  accident 
was  caused  by  'the  heedless  manner  In  wlilch 
the  plaintiff  drove  up  to  the  crossing.  When 
he  untied  his  horse  at  the  depot,  he  could 
see  down  the  track  towards  the  east,  from 
which  direction  the  train  came,  for  nearly 
a  mile.  Not  seeing  the  train  then,  he  got 
In  his  wagon,  under  the  cover,  and  drove 
parallel  with  the  track,  until  he  came  to 
the  crossing,  and  up  to  it,  without  again 
looking  to  the  east,  and,  as  he  testlfles,  did 
not  see  the  train  until  just  before  the  horse 
was  struck.  He  was  in  no  danger  from  the 
train  so  long  as  he  was  driving  In  the  high- 
way; which  was  parallel  with,  and  some 
15  feet  away  from,  the  track.  But  when 
-be  turned  his  horse  towards  the  track  at 
the  crossing,  he  came  almost  instantly  with- 
in the  reach  of  the  passing  train,  and  it  was 
the  sheerest  neglect  of  duty  to  make  this 
near  approach,  without  noting  the  proximity 
of  the  train,  which  a  glance  toward  the  east 
must  have  shown  him.  The  undisputed  tes- 
timony In  this  case  left  the  learned  trial 
judge  no  alternative  but  to  enter  a  Judg- 
ment of  compulsory  nonsuit.  . 

The  assignment  of  error  is  overruled,  and 
the  judgment  is  affirmed. 


(20t  Pa.  166) 

D>  t«  McANDRBWS  BSTATH.     ' 
Appeal  of  M0U6HAN. 

(Supreme  Court  of  Pennsylvania.    May  25, 
.    1903.) 

WILL8-PR0BAT5-REV0CATI0N— EVIDBNCH 
OF  KXSCUTION. 

1.  After  a  will  has  been  probated  by  the  reg- 
ister Of  wills,  he  has  no  power  to  revoke  the 
.probate. '..  i  > 


2..  A  {Hiper  sigrned'  wItJi'  a  inark,  and  dated 
three  years  prior  to  the  death  of  the  testatrix. 
prepared  by  a  justice  of  the  peace,  and  ezeouted 
before  him  by  a  woman  whom  he  did  not  know^, 
will  not  be  admitted  to  probate  where  one  -irit- 
nesB  did  not  know  the  testatrix,  aud  the  other. 
who  probably  did  know  her,  was  dead  at  the 
time  of  the  probate,  and  another  woman  present 
at  the  execution  of  the  will  was  also  dead. 
where  the  paper  was  discovered  iu  the  effects  of 
this  woman  three  years  afterwards,  and  tbe 
paper  made  a  stranger  to  the  blood  of  the  tes- 
tatrix the  principal  beneficiary  of  the  estate. 

Appeal  from  Court  of  Common  Pleas,  iJOr 

zeme  County. 

In  the  matter  of  the  estate  of  Catharine  Mc- 
Andrew.  From  a  decree  refusing  to  admit 
the  -will  to  probate,  Michael  Mougban  aiqieala. 
Affirmed. 

The  following  Is  the  opinion  of  the  lo'wer 
court,  filed  by  Freas,  P.  J.: 
"Catharine    McAudrew    died    October    17. 

1901,  and  her  will,  dated  March  29,  1884,  vraa 
probated  October  26,  1901.    On  January  31, 

1902,  the  petition  of  Michael  Mougban  was 
presented  to  the  register,  asking  that  the  pro- 
bate of  the  aforesaid  will  be  vacated  and  an- 
nulled, and  that  an  alleged  will  dated  May  14, 
1898,  be  probated.  Testimony  was  taken  be- 
fore the  register,  and  the  case  proceeded  in, 
and  the  register  filed  an  opinion  on  Marcb  10, 
1902,  i«fU8iug  to  strike  off  the  decree  of  pro- 
bate of  the  wUl  dated  March  29,  1884.  An 
appeal  from  this  decree  was  taken  Matcb  29, 
1902,  and  was  submitted  to  the  court  npon 
argument  of  counsel  and  the  testimony  taken 
before  the  register.  The  regteter's  po-wers 
ceased  with  the  probate  of  the  first  will,  and 
be  had  no  authority  to  entertain  a  petition  for 
revocation.  Beatty's  Estate,  193  Pa.  304,  45 
Atl.  1057.  But  as  the  case  is  noW  before  oa 
by  consent  of  all  the  parties  in  interest,  we 
will  proceed  to  dispose  of  it  as  though  the  ap- 
peal had  been  regularly  entered. 

"The  only  question  before  us  is  whether  the 
paper  dated  May  14,  1898,  Is  tbe  last  wUl  and 
testament  of  Catharine  McAndrew,  late  of 
Pringle  Hill,  Kingston  township,  Luzerne  oonn- 
ty,  deceased.  At  the  date  of  the  last  will  a 
woman  giving  her  name  as  Catharine  McAn- 
drew,' accompanied  by  Mary  Queeney  and 
William  J.  Lyons,  appeiued  before  P.  H.  Sber- 
Idan,  an  alderman  of  the  dty  of  Plttston,  and 
at  the  request  of  the  testatrix  thealdemoan 
drew  th^  paper  in  question.  It  was  witnessed 
by  I^ona  and  J.  H.  McLane;  the  latter  t>etng 
called  in  for  tbat' purpose,  and  to  whom  tbe 
decedent  was  unknown.  Lyons  is  dead,  bnt 
his  signature  was  identified.  After  execAtton 
the  paper  was  given  by  the  testatrix  to  Mary 
QneeoBj,  vrbo  died  January  20,  1899.  Aftex' 
Mary  Queeney'a  death  all  her  few  belonginKs 
were  taken  possession  of  by  Bridget  TIsne, 
and  among  them  was  a  bureau,  one  drawer 
of  which  was  filled  with  bed  abeets.  For  ot&t 
three  years  the  i  contents  of  tiUs  drawer  were 
allowed  to  remain  undisturbed,  when  finally 
its  contents  were  taken'  out  and  examined. 
:The  aHeged  will  dropped  out,  ^and  was  subse- 
qoently' offered  for  probatSi'  Of  tboae  j^eaent 
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at  the  signing  of  <3ie  rapposed  will,  only  iSaics 
Qaeeney  and  Lyona  knew  the  testatrix,  and 
both  are  dead,  and  there  is  no  one  Urlng  who 
can  testify  to  the  Identity  of  the  testatrix. 
Although  Mary  Qaeeney  died  eight  months 
after  the  maldng  of  the  will,  and  delivery  to 
her  for  safe-keeping,  and  thirty-three  months 
before  Catharine  McAndrew  dted,  who  at- 
tended the  funeral  at  the  former,  yet  there  is 
no  testimony  showing  that  the  testatrix  erer 
cansed  any  search  to  be  made  for  the  alleged 
win.  It  seems  natural  to  snppose  that  it  -she 
bad  given  her  friend,  for  safe-keeplDg,  so  im- 
portant a  document  as  a  will  disposing  of  her 
entire  estate,  she  would  have  Instituted  a 
search  among  her  dead  friend's  effects,  or 
made  inquiries  for  its  recovery.  Had  she  done 
80,  Bridget  TIgue,  above  all  persons  in  the 
world,  would  have  known  it,  yet  this  witness 
denies  any  knowledge  of  the  will  previous  to 
Its  accidental  discovery  three  years  later.  The 
husband  of  the  testatrix,  Thomas  McAndrew, 
died  December  .14,  1901,  before  tlie  last  will 
was  produced.  Many  wills  are  witnessed  by 
I)er8ons  not  acQuaiuted  with  tbe  maker,  and 
that  sometimes  when  the  testator  signs  by 
mark  as  in  this  case;  but  the  attending  dr- 
cnmstances  must  l>e  such  as  to  preclude  pes- 
Bibillty,  or  at  least  probability,  of  fraud.  The 
subsequent  custody  of  the  Instrument,  the  re- 
lations of  the  testator  and  beneficiaries,  truth- 
fulness  of  the  witnesses,  and  inherent  prob- 
ability of  tbe  Instrnment  ttself,  are  drcum- 
Btances  from  which  Its  genuineness  must  be 
considered.  It  taxes  our  credulity  very  strong- 
ly to  believe  the  testimony  offered  as  to  the 
whereabouts  of  the  alleged  will.  It  does  not 
bear  the  Impress  of  truth,  or  seem  probable, 
under  the  circumstances.  The  chief  benefici- 
ary claims  to  be  a  cousin  of  testatrix,  while 
her  own  sister  denies  It,  and  states  emphatic- 
ally that  they  had  never  known  Mougban  in 
Ireland  at  tbe  time  he  said  he  knew  them, 
and  that  Ills  testimony  in  many  respects  is 
false.  The  sister  should  know  the  facts,  and 
undoubtedly  told  the  truth.  The  alleged  will 
cuts  off  the  natural  It^lrs  of  the  testatrix  with 
■mall  bequests,  and  leaves  nearly  ail  the  estate 
to  a  stranger  to  her  blood,  who  seldom  visited 
ber,  and,  so  far  as  the  testimony  shows,  had 
done  nothing  for  her.  There  is  no  living  wit- 
ness to  show  that  the  maker  of  the  will  of- 
fered was  Catharine  McAndrew,  of  Prlngle 
Hill,  but  it  is  plain  from  the  instrument  Itself 
that  she  la  the  p«aon  Intended.  Blth«r  Cath- 
arine McAndrew,  from  Prlngle  Hfli,  signed 
tbe  paper  offered,  or  It  is  a  forgery,  it  does 
tiot  seem  possible  that  any  other  person  tibnld 
fnlflll  the  eonditioDS.  That  some  one  purport- 
ing to  be  this  Catharine  McAndrew  did  appear 
befrae  Alderman  Sheridan,  and  signed  the  pa- 
per Id  question,  seems  true,  from  the  testi- 
mony; but  we  are  of  the  opinion,  from  aO  the 
drcnmstanees  In  the  case,  that  she  was  an 
impostor.  To  admit  a  will  to  probate,  resting 
on  sncb  testimony  as  this  one,'  would  be  to  in- 
vite fraud  and  forgery  hi  every  ease  where 
an  Illiterate  person  died  leaving  only  collateral 
55A.-66 


heirs.  Assumed '^liidUif,tiie  testimony  of  a 
few  obliging  neighhors  as  to  declarations  by 
testatrix  of  her  Intentions,  an  Impostor  to 
make  her  mark  to  the  will  tn  the  presence  of 
possibly  honest  wltneeses  to  whom  the  testa- 
trix Is  unknown,  and  the  production  of  the 
will,  with  a  more  or  less  plausible  explanation 
of  Its  disappearance,  after  all  are  dead  who 
could  know  the  facts,  and  the  trick  is  done. 
The  identity  of  the  testator  is  of  prime  im- 
portance, and  that  has  not  been  satisfactorily 
established  in  this  case.  The  appeal  is  dis- 
missed." 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  and  MESTREZAT,  JJ. 

T.  R.  Martin  and  M.  N.  Donnelly,  for  ap- 
pellant David  B.  Glldea  and  John  T.  Lena- 
ban,  for  appellee. 

PER  CURIAM.  Tbe  decree  Is  afBrmed  on 
the  opinion  of  the  court  below.  Costs  to  be 
paid  by  the  appellant 


LDTZ  T.  ALKAZIN  et  at 
(Court  of  Chancery  of  New  Jersey.  Oct  6, 
1908.) 
OPai4lNO  OECSBB-SmtPRISB. 
I.  la  a  rait  to  reform  a  contract  for  sale  of 
land  so  as  to  include  10  feet  not  in  the  descrip- 
tion, an4  for  specific  performance,  defendants, 
other  than  the  person  who  made  the  contract 
will  be  allowed  to  have  the  decree  for  complain- 
ant opened,  they  having  title  to  the  10  feet 
by  deed  prior  to  the  contract  and  having  sub- 
mitted to  their  counsel  the  bill  Indorsed  "On 
bill  for  specific  performance,"  under  the  belief 
that  all  it  songbt  was  enforcement  of  tlie  con- 
tract as  written,  and  their  counael  having  over- 
looked the  prayer  for  reformation  and  the  few 
lines  of  the  bill  in  regard  thereto. 

Suit  by  Charles  S.  Lutz  against  Mllhim  P. 
Alkazin  and  others.  Defendants  Alkadn  pe- 
tition to  have  the  decree  for  complainant 
opened.    Granted. 

Oeo.  A.  Bourgeois,  for  complainant  B.  A. 
HIgbee,  fov  defendants  Alkazin. 

6RBY,  V.  0.  (orally.)  Tbe  bill  In  this 
cause  aslced  for  the  reformation  of  a  contract 
for  the  sale  of  a  lot  of  land  in  Atlantic  City, 
by  extendhig  the  description  of  the  lot  to 
include  10  feet  at  the  rear  end,  and  for  the 
specific  performance  of  the  contract  (when  so 
amended)  by  the  defendanta  A  final  decree 
In  favor  of  the  complainant  on  both  prayers 
has  l>een  entered  against  tbe  defendants. 
Mlibim  P.  Alkadn  and  Ameen  P.  Alkazin  are 
two  of  the  defendants.  They  now  file  their 
petitlom  asking  to  have  the  decree  opened, 
and  that  they  be  let  in  to  defend  as  to  tbe 
10-feet  extension,  on  the  ground  that  to  that 
part  they  held  a  title  which  was  antecedent 
and  superior  to  ttie  CMitiact  of  sale;  that 
they  and  their  counsel  understood  and  be- 
lieved that  the  bill  of  complaint  In  tbe  ca'ose 
only  sought  i>erformance  of  the  contract  as 
originally  expressed,  and  through  inadvert- 
ence did  not  know  the  reformation  of  tho 
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contract  to  indade  thft  10  feet  was  asked 
for,  and  for  this  reason  no  defense  was  made. 
In.  cases  of  this  character  the  party  seeking 
to  open  a  decree  must  show  that  he  has  a 
merltorloas  defense,  and  that  the  order  which 
he  seeks  to  have  opened  was  obtained  by 
what  Is  called  "surprise."  In  the  present 
case  the  proof  is  undisputed  that  the  Alkazln 
defendants  did  hold  an  interest  In  the  10 
feet  by  deed  made  and  recorded  antecedently 
to  the  making  of  the  contract  of  sale  sought 
to  be  enforced.  This  is  a  showing  that  they 
had  a  meritorious  defense.  On  the  element 
of  surprise,  it  appears  that  the  Alkazlns  sub- 
mitted the  papers  in  the  cause  to  the  exam- 
ination of  coonsel  under  the  belief  that  all 
that  was  sought  in  the  suit  was  the  enforce- 
ment of  the  contract  for  sale  of  the  lot  as 
described  In  that  contract,  which  did  not  in- 
clude the  10  feet  at  the  rear;  that  they  did 
not  know  or  notice  that  the  bill  sought  to 
reform  the  contract.  Their  counsel  also  over- 
looked the  special  relief  sought  The  Alkazlns 
had  no  defense  to  the  enforcement  of  the 
contract  as  It  was  expressed  on  its  face. 
They  were  not  themselves  parties  to  it,  as 
it  was  an  option  contained  In  a  lease  made 
to  the  complainant  by  an  antecedent  owner, 
under  which  the  complainant  entered.  No 
defense  was  made,  because  of  the  mistaken 
understanding  and  belief  of  the  Alkazlns  and 
their  counsel  that  the  decree  sought  was  only 
the  enforcement  of  the  contract  as  it  was 
expressed  on  Its  face.  The  Alkazlns  now  ask 
that  If  the  complainant  is  not  willing  to 
amend  the  decree,  so  tliat  they  shall  not 
be  required  to  convey  the  10  feet,  which  they 
claim  to  hold  by  a  title  superior  to  the  com- 
plainant's contract,  the  decree  may,  as  to 
them,  be  opened,  and  they  be  let  In  to  de- 
fend as  to  this  10  feet  The  showing  is  that 
the  Alkazln  defendants  gave  attention  to  the 
sntt,  and  had  their  counsel  examine  the  bill 
of  complaint  By  mistake,  he  overlooked  the 
special  prayer.  This  certainly  was  not  an 
error  of  Judgment  for,  as  the  counsel  did  not 
see  the  special  prayer,  he  did  not  consider 
and  pass  on  the  questions  it  suggested.  Both 
counsel  and  client  believed  the  relief  sought 
to  be  limited  to  the  lot  as  it  was  described 
In  the  complainant's  contract.  The  bill  of 
complaint  Is  Indorsed,  "On  bill  for  specific 
performance,"  not  indicating  that  it  sought, 
as  part  of  the  relief,  the  reformation  of  the 
contract  The  premises  of  the  bill  stating 
the  ground  on  which  reformation  Is  sought 
are  very  meager,  consisting  of  but  five  lines. 
Furthermore,  the  bill  of  complaint  prays  that 
the  Alkazlns  may  be  decreed  to  convey,  but 

.  does  not  In  any  way  recite  or  refer  to  their 
deed  by  which  they  held  a  title  superior  to 
the  complainant's  contract,  so  that  the  bill 
gave  little  warning  that  a  decree  was  asked, 
the  effect  of  which  would  be  to  compel  them 
to  convey  the  title  acquired  by  that  deed. 
The  Alkazln  defendants  have,  I  think,  under 
these  circumstances,  exhibited  such  a  case  of 

.  surprise,  as  well  as  merits,  that  they  should 


have  the  decree  opened  as  to  fbem,  and  they 
be  let  in  to  defend  as  to  the  conveyance  of 
the  10  feet  In  the  rear  of  the  lot  described 
In  the  contract  for  sale,  unless  the  complain- 
ant prefers  to  amend  the  decree  so  that  they 
be  released  from  its  obligation  as  to  that  10 
feet 

If  the  decree  be  opened,  and  the  Alkazln 
defendants  be  let  in  to  defend,  it  should  be 
upon  terms  that  they  pay  the  costs  of  tlie 
complainant  from  the  entry  of  the  decree  pro 
confesso,  and  that  no  costs  be  allowed  tbem 
Ml  their  petition  to  open  the  decree. 


COOK  V.  ANDERSON  FOOD  CO. 

(Court  of  Chancery  of  New  Jssey.    Oct  0^ 

1003.) 

BQUITT— APPEAL— PERMISSION   TO   APPEAIi— 

RBCEIVBRS— APPEAL   BY   RB- 

CmVKR— COSTS. 

1.  Where  the  effect  of  a  decree  retains  cer- 
tain property  within  the  lien  of  a  mortgage,  and 
so  keeps  it  from  the  |;eneral  assets  of  an  in- 
solvent corporation  which  is  in  the  hands  of  a 
receiver,  it  is  not  necessary  for  creditors  to  ob- 
tain permission  from  the  conit  to  appeal,  in- 
asmuch as  any  person  aggrieved  may  appeal. 

2.  Where  the  largest  unsecured  creditor  of  ■ 
corporation'which  is  in  the  hands  of  a  receiver 
is  also  the  holder  of  a  mortgage  on  certain 
property,  which  property  other  creditors  daim 
should  be  brought  within  the  general  assets 
of  the  corporation,  an  appeal  may  not  be  taken 
in  the  name  of  the  receiver  from  a  decree, 
the  effect  of  which  is  to  retain  the  property 
within  the  lien  of  the  mortgage,  since  the  ef- 
fect thereof  would  be  to  compel  the  mort- 
gagee to  contribute  to  litigation  against  him- 
s^. 

Application  by  John  Cook,  as  recelyer  of 
the  Anderson  Food  Company,  for  leave  to 
take,  in  the  name  of  the  receiver,  an  appeal 
from  a  decree  In  the  suit  of  Anderson  v.  An- 
derson Food  Company.  Order  entered  that 
the  receiver  might  take  the  appeal  when  cer- 
tain unsecured  creditors  shall  secure  tbe  costs 
thereof. 

Lewis  Starr  and  John  G.  Homer,  for  re- 
ceiver. B.  O.  C.  Bleakly  and  Schuyler  C. 
Woodhull,  for  general  creditors.  John  F. 
Hamed  and  Joseph  H.  Oaskill,  for  Abraham 
Anderson. 

OBEY,  v.  a  (orally).  This  is  an  appUca- 
tlon  by  the  receiver,  at  the  Instance  of  a 
large  majority  of  the  proving  creditms 
against  this  Insolvent  estate,  both  In  number 
and  value,  for  leave  to  take,  in  the  name 
of  the  receiver,  an  appeal  from  a  decree 
made  In  tbe  previous  suit  of  Anderson  v.  An- 
derson Food  Co.,  refusing  the  prayer  of  the 
cross-bill  of  tbe  defendant  to  reform  a  mort- 
gage so  that  a  large  value  in  personal  prop- 
erty Included  within  that  mortgage  might  be 
removed  from  its  lien.  The  effect  of  .the  de- 
cree, as  made,  retains. this  dispated  p^w>nal 
property  within  tbe  lien  of  the  mortgage 
which  is  held  by .  Mr.  Anderson,  and  thus 
keeps  It  from  the  general  assets  of  the  Ander- 
son Food  Company.     The  nnseenred  credit- 
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on  of  that  company  support  tbe  appllcatloii 
of  the  receiver  that  he  be  permitted  to  take 
the  appeal.  So  far  as  leave  Is  aaked  to  take 
an  appeal  from  the  decree  In  question,  tbe 
application  of  the  general  creditors  Is  super- 
fluous. This  court  has  no  control  over  the 
taking  of  appeals  from  its  decrees,  and  ought 
not  to  have.  The  law  prescribes  that  any 
person  aggrieved  may  appeal.  Any  tinsecur- 
ed  creditor  who  will  get  a  less  dividend  be- 
cause of  this  court's  order  is  aggrieved  if 
that  order  is  erroneous.  Any  of  tbem  may, 
therefore,  without  any  leave  from  this  court, 
appeal  from  tbe  order  in  question.  What  l8 
asked,  however,  is  that  the  appeal  may  be 
taken  not  only  In  the  name  of  tbe  receiver, 
but  at  the  .expense  of  the  insolvent  estate. 
Tbe  effect  of  the  decree  which  is  questioned 
Is  to  retain  within  Mr.  Anderson's  mortgage 
several  thousand  dollars  worth  of  property 
of  the  Insolvent  company.  This  property  the 
unsecured  creditors  seek  to  recover  from  the 
lien  of  that  mortgage.  The  struggle  is  there- 
fore between  tbe  unsecured  creditors  and  Mr. 
Anderson.  It  happens  that  Mr.  Anderson 
is  not  only  the  holder  of  tbe  mortgage  which 
is  attacked,  but  he  is  also  the  largest  unse- 
cured creditor  of  the  company.  The  present 
application  that  the  appeal  be  taken  at  the 
expense  of  the  insolvent  estate  is  therefore 
an  effort  to  compel  Mr.  Anderson  to  contrib- 
ute to  the  expense  of  litigation  against  him- 
self. This  course  appears  to  me  to  be  lneq> 
iiitable.  It  is  argued  that,  as  one  of  the  un- 
secured creditors,  Mr.  Anderson  will  partici- 
pate in  the  advantages  of  the  recovery  of 
the  assets  sought  to  be  relieved  from  the 
lien  of  his  mortgage  if  the  decree  Is  reversed. 
This  may.  In  a  limited  sense,  be  true;  but  It 
is  certain  that,  if  the  decree  be  reversed,  he 
will  liave  to  lose,  as  a  secured  creditor,  all 
that  Is  recovered,  and,  as  an  unsecured  cred- 
itor, will  have  to  pay  Us  share  of  tbe  costs 
of  the  litigation  against  himself. 

The  receiver  suggests  that  if  tbe  limitation 
on  tbe  appeal  be  successful,  and  the  decree 
be.  reversed,  the  expenses- be  paid  out  of  the 
general  assets  of  the  insolvent  estate,  and. 
If  It  be  affirmed,  the  expenses  be  paid  out  of 
tbe  dividends  of  those  creditors  who  seek, 
through  the  receiver,  to  take  tbe  appeal. 
This  plan  would,  in  case  of  a  reversal,  com- 
pel Mr.  Anderson,  as  an  unsecured  creditor, 
to  pay  a  share  of  the  expenses  of  a  litigation 
against  himself.  This,  in  my  opinion,  Is  in- 
equitable, as  I  have  above  stated.  The  tak- 
ing of  an  appeal  by  the  receiver  is,  nnder  the 
law  and  tbe  circumstances  of  this  case,  not 
a  necessity.  Those  unsecured  creditors  who 
are  aggrieved  may  in  their  own  names  pros- 
ecute tbe  appeal  upon  any  arrangements  as 
to  expenses  which  they  may  choose  to  make. 
The  name  of  the  receiver  as  appellant  has 
some  conveniences  which  would  not  attend 
upon  an  appeal  In  the  name  of  the  creditors. 
Those  for  whom  the  receiver  would  act  in 
taking  an  appeal  are  antagonistic.    Wblle 


the  majority  In  number  and  value  ask  tbe 
use  of  his  name,  they  should  not  be  permit- 
ted to  use  it  to  compel  the  minority  In  num- 
ber and  value  to  pay  the  expenses  of  litiga- 
tion to  be  brought  against  the  minority.  No 
man  ought  directly  or  indirectly  to  be  forced 
in  advance  into  a  position  where  he  will  have 
to  pay  tbe  expenses  of  litigation  against 
himself.  That  is  a  matter  which  ought  to 
be  reserved  for  determination  by  the  Judg- 
ment in  the  litigating  suit 

I  will  advise  an  order  that  the  receiver 
may  take  the  appeal  in  bia  name  when  those 
unsecured  creditors  who  have  solicited  him 
to  do  so  shall  have  secured  him  tbe  costs  and 
expenses  of  the  appeal. 


(«  N.  J.  B.  IM) 
MANNING  T.  LINDSLET. 
(Court  of  Chancery  of  New  Jersey.    Sept  29, 
1903.) 
WIUiS-BBQUEST-RESiDUART  CLAUSE. 
1.  The  remainder  interest  in  monev  bequeath- 
ed to  testator's  wife  for  llf«,  not  otnerwise  be- 
ing disposed  of,  passes  to  her  under  a  clause 
giving  to  her  the  residue  and  remainder  of  liig 
estate. 

Suit  by  John  P.  Manning,  administrator  of 
Ptiilauder  S.  Pierson,  deceased,  against  Wal- 
ter P.  Liindsley,  executor  of  Mary  B.  Pierson, 
deceased.  Defendant  demurs  to  tbe  bill. 
Demurrer  sustained. 

J.  D.  Oallagher,  for  demuitant  Malcolm 
MacLear,  for  complainant. 

BMERT,  y.  0.  Tbls  bill,  which  Involves 
the  construction  of  a  will,  discloses  the  fol- 
lowing material  facts:  Philander  S.  Pierson, 
by  bis  will,  directed  (1)  tbe  jpayment  of  bis- 
debts;  (2)  bequeathed  to  bis  wife,  Mary  S. 
Pierson,  his  bonsehold  fmmiture,  horses,  wag- 
ons, and  riding  equipments,  with  a  direction 
that  no  Inventory  or  acconntlng  of  ttese- 
should  be  made;  ■  (3)  devised  his  homestead 
property,  with  certain  otlier  lands,  to  bis  wife 
for  life,  with  remainder  over  to  other  per- 
sons. The  fourth  item  (one  of  tbe  items  now 
In  question)  is  as  follows:  "Fourth.  I  give- 
and  bequeath  to  my  wife  aforesaid  the  sum 
of  fifteen  thousand  dollars  during  her  nat- 
ural life,  with  the  privilege  of  selecting  that 
amoimt  from  any  securities  held  by  me  at  my 
decease,  at  the  par  valne  of  the  same."  By 
the  fifth  item  be  bequeathed  to  Emma  L.  Hai> 
risen  $5,000,  and  gave  to  her  the  second 
choice  of  selection  from  any  securities  held 
at  his  decease.  Four  other  legacies,  three  of 
$1,000  eacb  and  one  of  $2,000,  are  given  by 
the  sixth,  seventh,  and  eighth  clauses,  and 
by  tbe  ninth  clause  the  wife  was  made  resid- 
uary legatee,  as  follows:  "Ninth.  The  res- 
idue and  remainder  of  my  estate  I  give  and 
bequeath  to  my  wife  aforesaid,  but  if  at 
my  decease  there  shall  not  be  snfilclent  prop- 
erty, together  with  tbe  proceeds  of  sale  of 
any  and  all  real  estate  not  otherwise  dis- 
posed of  by  tbls  my  last  will,  to  pay  all  tbe^ 
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foregoing  bequests,  tben  and  In  that  case  I 
order  tbe  bequests  to  my  'wife  and  Elmma  L. 
Harrison  to  be  paid  first  and  the  residue 
and  remainder  to  be  divided  pro  rata  accord- 
ing to  the  several  bequests  made."  Testa- 
tor's wife  was  appointed  sole  executor  of 
the  will,  with  the  power  to  sell  real  estate. 
She  received  the  securities  left  by  the  tes- 
tator, selected  tiie  $15,000  from  them,  re- 
tained these  during  her  life,  and  afterwards 
died,  having  made  a  will  of  which  the  de- 
fendant is  executor.  By  this  will  she  dis- 
posed of  all  her  reaUand  personal  estate. 
The  bill  alleges  that  the  defendant,  as  ex- 
ecutor of  Mary  E.  Plerson,  has  taken  pos- 
session of  the  $15,000  In  securities,  and  now 
claims  them  as  part  of  her  estate  for  dis- 
tribution under  her  will.  After  Mary  EL 
Plerson's  death,  complainant  was  appointed 
substituted  administrator  ot  Philander  S. 
Plerson,  and  files  this  bill  for  an  account  of 
this  fund,  and  payment  of  it  to  him,  as  a 
part  of  the  husband's  estate.  Ciomplainant's 
claim  is  that  the  remainder  Interest  in  this 
fund  of  $15,000,  after  the  bequest  to  testa- 
tor's wife  for  life,  did  not  pass  to  her  under 
the  residuary  clause,  and  therefore  not  be- 
ing disposed  of,  testator  died  Intestate  as  to 
this  sum.  This  contention  cannot  be  sus- 
tained. The  bequest  of  $16,000  to  the  wife 
for  life  left  the  sum  undisposed  of  after  her 
death.  The  ninth  item  disposed  of  "residue 
and  remainder"  of  testator's  estate,  and  these 
words.  In  their  ordinary  and  natural  Import, 
Include  the  interest  in  the  $15,000  undisposed 
of  by  the  fourth  clause.  Had  this  "residue 
and  remalndw"  been  given  to-  any  person 
other  than  the  wife,  no  possible  question 
could  have  been  raised  as  to  the  residuary 
legatee  being  entitled  to  the  sum  after  the 
wifie'a  death.  The  mere  fact  that  the  resid- 
uary legatee  is  also  the  legatee  for  life  is 
Bot  of  itself  sufficient  to  restrict  this  ordi- 
nary oiteration  of  the  words.  Nor  in  the 
form  of  the  bequest  to  the  wife  for  life  is 
^ere  anything  to  exclude  the  operation  of 
Ibe  nesiduary  bequest  In  Clark's  Bx'rs  y. 
Bichaids  (Err.  &  App.  1809)  21  N.  J.  Eq.  861, 
It  was  held  that  a  gift  of  the  interest  of  a 
twnd  and  mortgage  and  of  the  dividends  of 
stock  to  testator's  daughter,  by  bequests 
which  were  construed  to  be  bequests  for  life, 
with  a  provision  for  using  the  principal  for 
her  support  if  necessary,  did  not  have  the 
effect  of  restricting  the  operation  of  a  gen- 
eral residuary  clause,  which  divided  the 
principal  between  the  life  tenant  and  an- 
other as  residuary  legatee.  Both  the  life  es- 
tate and  residuary  legacies  were  held  to  be 
operative.  This  is  also  the  rule  of  construc- 
tion applied  where  there  Is  a  devise  for  life 
of  real  estate,  and  'a  subsequent  residuary 
devise  in  fee  to  the  tenant  for  life,  either 
alone  or  in  connection  with  others;  and  in 
such  case  the  mere  fact  that  there  is  prior 
devise  to  the  tenant  for  life  does  not,  by 
implication  or  construction,  restrict  the  full 
operation  of  the  residuary  devise.    2  Jarm. 


Wills  (B.  &  T.  Ed.)  •649;  Wmiams  r.  Good- 
title,  10  B.  &  a  (21  B.  O.  li.)  895  (1830);  Kid- 
out  T.  Pain.  3  Atk.  486,  483  (Ld.  Hardwlcke. 
1747).  A  fortiori  this  must  be  the  rule  in 
bequests  of  personalty,  and  this  is  the  con- 
clusion reached  in  other  courts  in  sucb  be- 
quests. Bead  V.  Payne,  3  Call,  225,  2  Am. 
Dec.  550  (1802).  Even  had  the  bequest  for 
life  been  made  In  such  terms  as  to  show  a 
clear  intention  that  the  tenant  for  life  should 
not  herself  have  the  corpus,  or  have  anytblns 
but  the  interest,  then,  as  Chief  Justice  Beas- 
ley  iralnts  out  In  Clark's  Es'rs  v.  Richards. 
21  N.  J.  Eq.  363,  the  residuary  gift  to  the 
tenant  for  life  must  be  held  to  take  effect 
by  giving  to  the  life  tenant  the  power  to 
dispose  of  the  corpus  by  will.  That  has  l>een 
done  in  this  case,  and  the  defendant  claims 
under  the  will  of  the  tenant  for  life. 

Complainant  has  no  claim  to  this  fund  In 
question,  and  the  demurrer  must  be  sub- 
talned. 


8CH0BNFELD  v.  AMEBIGAN  CAN  GO. 

et  al. 

(Court  of  Chancery  of   New  Jersey.    Oct.   6, 

1903.) 

BQUITT— INJUNCTION  —  CORPORATIONS— BIU. 

Br  STOCKHOLDERS  —  PAYMENT  OP  DIVI- 
DBNDS— FRAUDULENT  ORGANIZATION— SUF- 
FICIENCY OF  ALLEQATION8  —  RBUBDT  AT 
LAW. 

1.  A  bill  by  a  stockholder  against  the  cor- 
poration soagnt  a  reduction  of  the  capital  stock 
on  the  ground  that  the  company  was  frandn- 
lentiy  organized,  because  the  property  trana- 
ferred  for  its  stock  had  been  overralned,  and 
sought  an  injunction  restraining  the  pajment 
of  a  dividend  on  the  preferred  stock.  In  sap- 
port  of  a  preliminary  injunctioii,  plaintiff  filed 
an  affidavit  by  himself  and  one  by  his  coonsel; 
bia  affidavit  not  showing  any  circumstances 
tending  to  show  that  he  stood  in  any  such  r^a- 
tion  to  the  alleged  wrongdoings  that  he  conld 
speak  thereof  from  personal  knowledge,  and 
the  counsel's  affidavit  concerning  itself  princi- 
pally with  admissions  made  by  defendant's 
president  in  a  conversation.  HM,  that  the  af- 
fidavits were  not  sufficient,  to  warrant  the  is- 
suance of  the  preliminary  injunction. 

2.  P.  L.  1896,  p.  287,  S  30,  provides  that,  if 
«  corporation  pay  -  dividends  which  hare  not 
been  earned  in  net  profits,  the  directors  sliaU 
be  liable  to  the  corporation  and  its  creditors 
for  the  dividends  so  paid.  BM,  that  an  injunc- 
tion restraining  the  payment  of  a  dividend  on 
the  ground  that  it  had  not  be«i  earned  will  be 
denied  where  there  is  no  showing  that  the 
directors  are  insolvent,  there  being  an  adequate 
remedy  at  law  under  the  statute. 

3.  A  bill  by  a  stockholder  ot  a  corporation  to 
restrain  the  payment  of  a  dividend  on  the 
ground  that  It  had  not  been  earned  In  net  prof- 
its mieht  be  amended,  after  application   for  a 

Ereliminary  Injunction,  so  as  to  invoke  on  final 
eBTiQg  the  remedies  given  under  Corporation 
Act  (P.  L.  1896,  p.  287)  |  30,  making  the  di- 
rectors liable  for  the  amount  of  a  dividend  paid 
when  not  earned. 

4.  Where  public  notice  was  givm  September 
1st  that  a  corporation  would  pay  dividends  on 
the  preferred  stock  on  September  30th,  a  bill 
by  a  stockholder,  filed  September  25th,  seek- 
ing to  restrain  the  paymmt  of  the  dividend, 
was  too  late. 

Suit  by'Franfc  Schoenfeld  against  tbe  Amer- 
ican CJan  CMnpany  and  others  for  an  Injnnc- 
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tloD  to  restrain  the  payment-  of  a  dividend 
on  defendant's  preferred  etock,  etc.  Order  to 
show  cause  dismissed. 

Jacob  Erb,  S.  H.  Richards,  and  Thomag  B. 
French,  for  complainant  B.  V.  Lindabury, 
for'defendanta. 

OREX,  v.  O.  (orally).  This  matter  can 
jmd  ought  to  be  settled  without  delay,  and, 
as  it  Is  presented  to  me,  may  be  disposed  of 
npon  the  proofs  and  argument  submitted  on 
the  part  of  the  complainant.  _  The  bill  of  com- 
plaint is  filed  by  the  owner  of  300  shares  of 
the  common  stock  of  tne  American  Can  Com- 
pany, and  asks  a  reduction  of  the  capital 
stock  of  the  company  on  the  ground  that  the 
company  was  fraudulently  organized;  that 
the  property  which  was  transferred  to  the 
«ompeny  in  exchange  for  the  lasne  of  its 
■capital  stock  was  fraudnlently  oyerralued, 
and  for  an  accounting  incidental  thereto; 
and  that  the  individual  defendants,  who  were 
promoters  of  the  company,  may  be  decreed 
to  deliver  np  all  such  capital  stock  held  by 
them  as  has  been  fraudulently  received,  with- 
out value  paid  to  the  company,  and  to  pay 
for  all  such  stock  as  they  may  have  trans- 
ferred; that  the  books  of  the  company  may 
be  bronght  into  this  state,  and  the  defendant 
afforded  an  opportunity  to  examine  them; 
and,  lastly,  tliat  a  preliminary  injunction  be 
issued,  restraining  the  company  from  the 
payment  of  a  dividend  on  the  preferred  stock 
which  it  has  announced  its  purpose  to  pay  on 
the  80th  of  September,  1903.  The  bill  aMo 
contains  a  prayer  for  general  relief.  The  bill 
was  filed  on  September  25,  1903.  It  is  sup- 
ported by  two  affidavits— one  made  by  the 
-complainant,  and  the  btber  by  Us  connsel, 
Mr.  Brb.  An  order  was  issued,  returnable 
to-day,  September  28th,  calling  npon  the  de- 
fendant company  to  show  canse  wby  a  pre- 
liminary injunction  should  not  issue  to  re- 
strain the  payment  of  the  dividend  announ- 
ced to  be  paid  on  September  30,  1803,  npon 
■the  preferred  stock  of  the  company.  The 
-company  responds  by  filing  counter  affidavits. 
"The  single  question  here  to  be  considered  is 
whetfier  snch  a  preliminary  injunction  should 
1>e  granted.  It  is  entirely  settled  ttiat,  in  or- 
-der  to  be  entitled  to  a  preliminary  injunction, 
the  complainant  must  establish'  bis  equity  by 
legal  evidence,  and  must  also  show  that  he 
will  suffer  Irreparable  Injury  unless  the  de- 
fendant is  restrained  from  doing  the  act  re- 
garding which  the  preliminary  injunction  is 
songht.  In  the  present  case  the  defendant 
-company  gave  notice  on  September  1,  1903, 
that  on  September  30,  1903,  It  would  pay  a 
dividend  upon  its  preferred  stock.  The  perti- 
nent allegations  of  the  bill  touching  this  mat- 
ter are  that  the  capital  stock  of  the  company 
was  fraudulently  overissued;  that  it  has  since 
been  seriously  impaired;  that  the  money 
about  to  be  used  for  the  proposed  dividend  to 
the  preferred  stockholders  is  not  In  any  prop- 
-rf  sense  profits   earned  in  the  company's 


business;  that,  if  It  Is,  it  should  be  used  to 
restore  losses  which  have  vitally  lessened 
the  company's  capital.  The  proof  submitted 
in  support  of  this  claim  is  the  complainant's 
own  affidavit  in  formal  verification  of  the 
bUl.  Nothing  in  the  bill  of  complaint  itself, 
or  in  the  complainant's  affidavit  annexed 
thereto,  shows  that  he  was  a  participant  in, 
or  actually  acquainted  with,  any  of  the  vari- 
ous incidents  by  which  the  alleged  lessening 
of  capital  or  failure  to  earn  profits  came  to 
happen.  Not  a  single  circumstance  is  nar- 
rated which  shows  that  he  ever  stood  in  any 
such  relation  to  any  of  the  alleged  wrong- 
doings of  the  company's  officers  that  he  can 
apeak  touching  those  matters  from  his  per- 
sonal knowledge.  The  other  affidavit  is  that 
of  the  complainant's  counsel,  and  addresses 
itself  to  alleged  admissions  made  by  the  pres- 
ident of  the  defendant  company  within  the 
last  few  days  in  a  conversation  had  in  New 
York.  None  of  these  are  of  sufficient  weight 
to  Justify  the  issuing  of  a  preliminary  injunc- 
tion, and,  so  far  as  they  attempt  to  show  that 
the  proposed  dividend  has  not  been  earned, 
they  are  fully  met  and  contradicted  by  the 
affidavits  of  the  president  and  the  account- 
ing officers  of  the  defendant  company.  The 
order  to  show  canse  is  therefore  not  suffl- 
ciepatly  sustained  by  the  proofs  submitted  by 
the  complainant,  and  I  am  quite  aattsfled  np- 
on this  more  careful  examination  that  I  ought 
not  to  have  allowed  it  The  application 
should  fail  because  the  complainant  has  not 
supported  it  with  sufficient  evidence.  When 
the  defendant's  affidavits  in  reply  are  read, 
they  meet  all  the  complainant's  proofs,  so  far 
as  they  set  up  any  matter  which  can  be  con- 
sidered on  this  preliminary  application,  and 
refute  them. 

"  There  is  also  an  entire  fttlhire  on  the  part 
of  the  complainant  to  show  that  he  will  suf- 
fer irreparable  damage  If  the  preliminary 
writ  asked  for  is  not  allowed.  The  wrong 
alleged  is  that  the  directors  of  the  defendant 
company  are  about  to  pay  a  dividend  which 
has  not  been  earned  in  net  profits.  If  this  be 
tme,  a  ftill  and  adequate  remedy  is  afforded 
by  section  SO  of  the  general  corporation  act 
(P.  L.  1896,  p.  287),  which  provides  that  In 
such  case  the  directors  shall  be  Jointly  and 
severally  liable  to  the  corporation  and  its 
creditors  for  tlie  fnll  amount  of  any  dividend 
so  paid.  There  is  no  showing  that  the  di- 
rectors of  the  defendant  company  are  insol- 
vent or  finandally  Irresponsible,  nor  is  there 
in  this  bill  of  complaint-any  showing  that  the 
statutory  remedy  is  inadequate  to  correct 
the  alleged  wrong. 

It  is  argued  that  the  statutory  remedy  is 
reserved  to  the  corporation  and  to  creditors, 
and  that  the  complainant  is  neither  the  cor- 
poration nor  a  creditor,  but  only  a  stockhold- 
er. It  is,  however,  the  law  that  if  those  of- 
fleers  of  a  corporation  who  may  control  the 
use  of  its  name  in  a  litigation  act  in  fraud  of 
the  company,  so  that  it  has  a  right  of  suit 
against  them,  their  action  in  consenting  to 
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or  directing  the  use  of  the  coriraratlon  name 
la  In  sucli  a  case  not  necessary.  Any  stock- 
holder may  exhibit  hla  claim  for  relief.  Such 
a  coune  of  procedore,  tnsed  on  section  30  of 
the  'general  corporation  act,  was  suBtained  hy 
the  Court  of  Appeals  In  the  case  of  Appleton 
T.  Am.  Malting  Co.  et  al.,  54  Atl.  464.  This 
bill  of  complaint  might  be  readily  amended 
to  invoke  on  final  hearing  the  application  of 
the  remedies  proffered  In  section  30  of  the 
corporation  act 

It  should,  I  think,  be  noticed,  that  extended 
public  notice  was  given  on  September  1, 1903, 
that  the  dividend  on  the  preferred  stock  of 
the  defendant  company,  the  payment  of 
wblch  the  complainant  now  asks  to  have  en- 
Joined,  would  be  paid  on  September  30,  1903. 
It  is  hardly  possible  that  the  complainant, 
though  a  holder  of  comqion  stock  In  the  com- 
pany, escaped  notice  of  this  publication. 
Yet  his  bill  of  complaint  seeking  to  restrain 
payment  of  this  dividend  was  not  filled  until 
September  25,  1903— a  period  so  shortly  be- 
fore the  day  fixed  for  payment  of  the  divi- 
dend that  it  would  be  very  difficult  for  the 
defendant  company,  if  called  upon  to  respond 
to  a  bin  properly  supported  by  proof,  to  an- 
swer it  In  time  to  have  a  hearing  and  decision 
before  the  day  of  payment  would  have  ar- 
rived. A  preliminary  restraint  ought  not  to 
be  allowed  where  the  complainant  delays  ap- 
plication to  a  time  when,  if  granted.  It  would 
be  an  unreasonable  hardship  to  the  defend- 
ant 

The  order  to  show  cause  should  be  dis- 
missed. 


(n  N.  H.  2») 

HURLBUTT  v.  BROWN. 

(Snprcme  Court  of  New  Hampshir*.    Orsfton. 

June  30,  1903.) 

BAKKRCFTOT— UEN— JUDQMENT    BNFORCINO 
LIEN— VALIDITY. 

1.  A  creditor  who  sued  the  debtor  and  le- 
cnred  an  attachment  more  than  four  months  be- 
fore the  petition  in  bankruptcy  against  the 
debtor  was  filed  acquired  a  lien  on  the  debtor's 
property  which  was  not  destroyed  by  Bankr. 
Act  July  1,  1898,  c.  641,  I  OTf,  80  Stat  665 
[U.  S.  Comp.  St  1901,  p.  S450],  providing  that 
all  levies,  judgments,  attachments,  or  other 
liens  obtained  against  a  person  who  is  insol- 
vent within  four  months  prior  to  the  filing  ot 
a  petition  in  bankruptcy  against  him  shall  be 
void,  though  the  judgment  enforcing  the  lien 
was  obtained  less  than  four  months  prior  to  the 
filing  ot  such  petition. 

2.  Bankr.  Act  July  1,  1898,  e.  641,  fS  60a, 
60b,  SO  Stat  562  (IJ.  S.  Comp.  St  1901,  p. 
8445],  providing  that. a  person  shall  be  deemed 
to  have  given  a  preference,  if,  lieing  insolvent, 
he  has  suffered  a  judgment  to  he  entered 
against  himself  in  favor  of  any  person  the  ef- 
fect of  which  will  be  to  enable  a  creditor  to  ob- 
tain a  greater  percentage  of  his  debt  than  other 
creditors  of  the  same  class,  and  if  a  bankrupt 
shall  have  given  a  preference  within  four 
months  before  the  filing  of  a  petition  in  bank- 
ruptcy, and  the  person  receivmg  it  shall  have 
bad  reasonable  cause  to  believe  that  it  was  in- 
tended to  give  a  preference  it  shall  be  voidable 
by  the  trustee,  does  not  destroy  the  Hen  of  an 

T 1.  8m  Bankroptey,  voL  «,  Cant  Die.  |  m. 


attachment  obtained  more  than  four  months  be- 
fore filing  petition  in  banlmiptcy,  though  the 
creditor  and  debtor  both  knew  at  the  time  of 
the  attachment  that  the  debtor  was  inaolrent 
8.  Bankr.  Act  July  1.  1898,  c.  541,  {  3a,  30 
Stat  646  [U.  S.  Comp.  St  1901,  p.  3422], 
providing  that  acts  of  bankruptcy  of  a  person 
shall  consist  of  bis  having  suffered  or  permitted. 
while  insolvent  any  creditor  to  obtain  a  pref- 
erence, and  not  having  at  least  five  days  before 
a  sale  of  any  property  affected  by  such  prefer- 
ence vacated  or  discharged  suob  preference,  does 
not  destroy  the  lien  of  an  attachment  procured 
more  than  four  months  before  filing  petition  in 
bankruptcy. 

Transferred  from  Superior  Ooort;  Flke,. 
Judge. 

Action  by  Charles  O.  Hurlbntt,  trustee  ia 
bankruptcy  of  one  Wilder,  against  C.  F. 
Brown.  Facts  found,  and  case  transferred 
from  the  superior  court    Case  discbaiged. 

Wilder  Is  the  s<»-ln-law  of  the  defendant 
and  prior  to  September  26,  1899,  owned  and 
conducted  a  drug  business  at  Lebanon.  On 
that  date  the  defendant  brought  suit  against 
Wilder,  and  caused  his  stock  in  trade  to  be 
attached  to  secure  the  payment  of  certain 
promissory  notes  which  Wilder  owed  him. 
The  writ  was  entered  at  the  October  term, 
1889.  There  was  no  appearance  by  Wilder. 
The  action  was  defavlted,  and  Judgment  en- 
tered for  the  plaintiff.  Brown,  January  26, 
1900.  Bxecution  was  Issued  upon  tbe  judg- 
ment January  30,  1800.  February  9,  1900,  a 
petition  in  bankruptcy  was  filed  against  Wild- 
er. February  10,  1900,  the  property  attached 
was  sold  on  the  execution  for  $2,064.77,  of 
wblch  11,895.64  was  applied  in  satlsfbcdon 
of  the  execution  and  $69.13  was  subsequent- 
ly paid  to  the  plaintlS,  as  trustee  In  bank- 
ruptcy. Wilder  was  adjudged  bankrupt 
March  8,  1900,  and  the  plaintiff  was  appoint 
ed  and  qualified  April  10,  1800.  Wilder  was 
insolvent  before  September  26,  1889.  and  s» 
continued  down  to  the  filing  of  his  petition 
in  bankruptcy.  During  all  of  this  time  both 
Brown  and  Wilder  knew  that  the  lattw  was 
insolvent  Wilder  Intentionally  suffered  the 
Judgment  to  be  entered  against  himself  In 
the  defendant's  salt,  and  levy  to  be  made 
thereon.  Tbe  ^ect  of  this  Judgmoit  and 
levy  was  to  enable  the  defendant  to  obtain  a 
greater  percentage  of  bis  debts  than  any  oth- 
er creditors  of  the  same  class.  The  defend- 
ant "bad  a  reasonable  cause  to  believe,"  and 
In  fact  knew,  that  'it  was  Intended  thereby" 
to  give  him  a  preference. 

Sargent,  Niles  &  Morrill,  for  plaintiff. 
Jewett  &  Plummer,  for  defendant 

WALKER,  J.  The  plaintiff  claims  that  he 
is  entitled  to  recover  under  Bankruptcy  Act 
July  1,  1898,  c.  541,  I  67f,  80  Stat  565  [U. 
S.  Comp.  St  1901,  p.  8450],  which,  so  far  a» 
it  Is  material  to  tbe  plaintiff's  contention,  pro- 
vides "that  all  levies.  Judgments,  attacb- 
ments,  or  other  liens,  obtained  through  legal 
proceedings  against  a  person  who  Is  insol- 
vent, at  any  time  within  four  months  prior 
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to  the  filing  of  a  petition  in  twnkruptcy 
against  him,  shall  Ite  deemed  null  and  yold  in 
case  he  is  adjudged  a  bankrupt."  In  Metcalf 
■%r.  Barker,  187  D.  S.  165,  23  Snp.  Ct.  67,  47 
L..  Ed.  122,  it  was  held  that  judgment  credit- 
ors of  a  bankrupt,  by  commencing  a  jndg- 
xnent  creditors'  action  more  than  four  months 
t>efore  the  petition  in  bankruptcy  is  filed,  ac- 
quire a  lien  on  the  property  of  the  bank- 
rupt, which  is  not  rendered  void  by  section 
67f  of  the  bankruptcy  act,  though  the  judg- 
ment enforcing  the  Hen  was  recovered  less 
than  four  months  prior  to  the  filing  of  the  pe- 
tition, since  this  provision  relates  to  judg- 
ments creating  liens,  and  not  to  judgments 
which  enforce  otherwise  valid  pre-existing 
liens.  The  court  say  (page  174,  187  U.  S., 
page  71,  28  Sup.  Ct,  47  L.  Bd.  122):  "In 
our  opinion,  the  conclusion  to  be  drawn  from 
this  language  [section  67f]  is  tliat  it  is  the 
lien  created  by  the  levy,  or  a  judgment,  or 
an  attachment,  or  otherwise,  that  is  Inval- 
idated, and  that,  where  the  lien  is  obtained 
more  than  four  months  prior  to  the  filing  of 
the  petition,  it  is  not  only  not  to  be  deemed 
to  be  null  and  void  on  adjudication,  but  its 
validity  is  recognized.  When  it  is  obtained 
within  four  months,  the  property  is  dischar- 
ged therefrom,  bat  not  otherwise.  A  judg- 
ment or  decree  in  enforcement  of  an  other- 
wise valid  pre-existing  lien  is  not  the  judg- 
ment denounced  by  the  statute,  which  is 
plainly  confined  to  judgments  creating  Hens." 
As  the  defendant's  attachment  of  the  debt- 
or's property  was  regularly  made  more  than 
four  months  before  the  petition  in  bankrupt- 
cy, and  as  It  created  a  valid  lien  thereon  (Klt- 
tredge  v.  Warren,  14  N.  H.  609;  Peck  v.  J«i- 
uess,  7  Bow.  612,  12  L.  Bd.  841;  MetcaU  v. 
Barker,  supra),  tiie  authoritative  decision  in 
the  latter  case  upon  the  point  raised  renders 
extended  discussion  of  it  unnecessary. 

But  the  plaintiff  takes  the  additional  posi- 
tion that  he  has  made  out  a  case  under  sec- 
tion 60  (80  Stat.  662  [U.  S.  Comp.  St.  1901, 
p.  8445]),  where  it  is  provided  (a)  that  "a 
person  shall  be  deemed  to  have  given  a  pref- 
erence if,  being  insolvent,  he  has  procured  or 
Buffered  a  judgment  to  be  entered  against 
himself  In  favor  of  any  person,  or  made  a 
transfer  of  any  of  his  property,  and  the  ef- 
fect of  the  enforcement  of  such  judgment  or 
transfer  will  be  to  enable  any  of  his  cred- 
Iton  to  obtain  a  greater  percentage  of  his 
debt  than  any  other  of  such  creditors  of  the 
same  class";  and  (b)  that,  'if  any  bankrupt 
shall  have  given  a  preference  within  four 
months  before  the  filing  of  a  petition,  or  aft- 
er the  filing  of  the  petition  and  before  the 
adjudication,  and  the  person  receiving  it,  or 
to  be  benefited  thereby,  or  his  agent  acting 
therein,  shall  have  had  reasonable  cause  to 
believe  that  it  was  intended  thereby  to  give  a 
preference.  It  shall  be  voidable  by  the  trus- 
tee, and  he  may  recover  the  property  or  Ita 
value  from  such  person."  In  answer  to  the 
argument  based  upon  these  proylsions.  It  Is 
sufficient  to  say  that  the  preference  conslafa 


In  the  debtor's  sufterlng  a  judgment  to  be 
entered  against  him,  the  enforcement  of 
which  would  result  in  the  appropriation  for 
the  bmefit  of  the  judgment  creditor  of  spe- 
cific property  of  the  debtor,  which  would  oth- 
erwise t>e  held  for  all  the  common  creditors. 
But  in  tills  case,  before  the  entry  of  th^ 
judgment  which  it  Is  claimed  constituted  the 
preference,  the  defendant's  attachment  Hen 
had  become  a  valid  security  as  against  the 
subsequent  proceedings  In  bankruptcy.  The 
defendant  had  become  a  secured  creditor, 
and  when  the  petition  in  bankruptcy  was  fil- 
ed he  was  not  a  creditor  "of  the  same  class" 
be  was  In  when  he  brought  his  suit  Then 
he  was  an  unsecured  creditor  as  against  pro- 
ceedings In  bankruptcy  which  might  have 
been  instituted  within  four  months.  After 
the  expiration  of  that  period,  and  in  the  ab- 
sence of  action  against  the  debtor's  estate 
under  the  bankruptcy  law,  the  defendant  be- 
came a  secured  creditor.  The  provisions  of 
the  statute  last  above  quoted,  thus  construed, 
are  In  accord  with  the  controlling  construc- 
tion given  section  67f  in  Metcalf  v.  Barker, 
supra.  Nor  does  section  8a  (3)  of  the  bank- 
rupt act  (30  Stat  546  [U.  &  Comp.  St  1001, 
p.  3422])  change  this  result  It  is  there  en- 
acted that  "acts  of  bankruptcy  by  a  person 
shall  consist  of  his  having  •  •  *  suffered 
or  permitted,  while  Insolvent  any  creditor  to 
obtain  a  preference  through  legal  proceed- 
ings, and  not  having  at  least  five  days  be- 
fore a  sale  or  final  disposition  of  any  prop- 
erty affected  by  such  preference  vacated  or 
discharged  such  preference."  To  construe 
this  section.  In  connection  with  section  60, 
In  accordance  with  the  plaintiff's  contention, 
would  be  to  effect  to  hold  that  although  a 
creditor  has  acquired  an  atiachment  lien  on 
his  debtor's  property  more  than  four  months 
before  the  filing  of  a  petition  to  bankrupt- 
cy, and  has  in  fact  become  a  secured  cred- 
itor, the  trustee  in  bankruptcy  is  entitied  to 
the  property  or  Ito  proceeds,  if  the  debtor  suf- 
fers the  property  to  be  sold  upon  execution. 
The  toconslstency  of  rach  a  result  Is  appar- 
oit  As  said  by  the  court  to  In  re  Blair  (D. 
a)  108  Fed.  529:  "It  is  not  easy  to  reconcUe 
all  the  language  concerning  preferences  and 
liens  to  the  bankrupt  act  but  the  argument 
thus  drawn  from  sections  8  and  60  does  not 
appear  to  me  strong  enough  to  meet  the  lan- 
guage and  plain  Implication  of  sectton  SJt." 
Case  dlscbatged.    AU  concurred. 


(«  N.  H.  SM) 
DEMBRITT  et  al.  T.  TOUNO  et  aL 

(Supreme  Court  of  New  Hampshire.    Strafford. 
June  30,  1903.) 

WILLS-CONSTRUCTION— LIFB  BSTATB-INTBR- 

EST  OF  REMAINDERMEN— POWER 

OF  TRUSTEES. 

L  A  testator  bequeathed  to  his  wife  tor  life 
a  third  part  of  all  his  property,  and  at  her 
death  to  trnstees  for  the  support  of  his  two 
children,  and  at  their  death  to  the  nieces  and 
nephews  of  the  wife.    He  gave  the  rest  of  hia 


Digitized  by 


Google 


1048 


65  A^TIANTIC  RBPQRTBB. 


(N.H. 


estate  to  the  trastees,  with  directions  to  pay 
from  the  net  income  all  money  needed  for  the 
Bnpport  of  his  two  children,  and  provided  that 
on  the  death  of  either  of  the  children  the  longest 
liver  should  take  all,  and  further  provided  that, 
should  the  wife  survive  either  or  both  of  the 
children,  the  estate  should  be  the  estate  of  the 
wife  during  life,  and  then  to  be  equally  divided 
between  the  nieces  and  nepliewB  of  the  testator. 
Held,  that  all  the  propertj;  should  be  held  for 
the  benefit  of  the  last  surviving  member  of  the 
testator's  family,  but  that  on  the  death  of  the 
last  survivor  the  remainder  of  the  one  third 
passed  to  the  nephews  and  nieces  of  the  widow, 
and  the  other  two  thirds  to  the  nephews  and 
nieces  of  the  testator. 

2.  Where  trustees  of  property  for  the  support 
of  the  testator's  «hildren  for  life  and  on  their 
death  to  designated  boieficiaries  are  vested  with 
a  discretion  as  to  the  expenditure  of  the  in- 
come for  the  support  of  the  children,  they  can- 
not give  the  children  the  immediate  benefit  of 
it.  or  pay  it  to  them,  except  when  the  necessi- 
ties and  comfort  of  the  children  require  it; 
and  whatever  is  not  required  for  such  purpose* 
and  the  expenses  of  the  trust  must  be  paid  over 
on  the  death  of  the  children  to  the  respective  re-, 
maindermeo  as  part  of  the  principal. 

Transferred  from  Superior  Court;  Toung, 
Judge. 

Bill  in  equity  by  Joseph  L.  Demeritt  and 
another,  trustees  of  the  will  of  Emerson  Fur- 
ber,  deceased,  against  one  Young  and  anoth- 
er for  the  construction  of  the  wllL  Facts 
agreed,  and  case  transferred  from  the  su- 
perior court    Case  discharged. 

The  plaintiffs  are  the  trustees  named  in 
-tlte  will,  who  now  hold  the  estate  in  that 
capacity.  Mary  Furber,  the  jwidow  of  the 
testator,  died  in  November,  1001,  and  Ann 
Xjeighton,  tils  daughter,  died  in  March,  1901. 
Frank,  his  son,  is  now  living,  but  is,  and  has 
been  since  a  long  tim^  before  the  testator's 
death,  non  compos  mentis.  His  mental  In- 
caiiacity  is  permanent  and  incurable,  and 
was  known  by  the  testator  to  be  so  when  he 
made  his  will.  The  defendant  Leighton,  at 
the  death  of  the  testator,  was  the  sole  sur- 
vivor of  his  nephews  and  nieces.  The  will 
provides  as  foUo^ws: 

"Second,  I  give,  bequeath,  and  devise  unto 
my  beloved  wife,  for  and  during  only  the 
term  of  her  natural  life,  the  one-tliird  part 
of  all  my  estate,  both  personal  and  real, 
wherever  found  qr  however  8it;uated;  at  the 
decease  of  my  beloved'  wife,  the  aforesaid  es- 
tate Is  hereby  bequeathed  aqd  devised  to 
■  Joseph  L.  Demeritt  and  KlI  Meader,  in  trust 
for  the  support  and  all  necessary  expenses  In 
sickness  and  liealth,  at  aU  tioaes  and  under 
all  circumstances,  for  the  welfare  and  com- 
fort of  my  two  children,  Ann  Leighton  and 
F'rank  Furber,  during  thdr  natural  life;  at 
the  decease  of  the  aforesaid,  children,  Ann 
Leighton  and  Frank  Furber,  the  aforesaid 
estate  remaining  in  the  hands  of  the  trus- 
tees to  be  equally  divided  between  the  nieces 
and  nephews  of  Mary  Furber. 

"Third.  I  give,  devise,  and  bequeath  all 
the  rest  and  residue  and  remainder  of  my  es- 
tate, real,  personal,  or  mixed,  of  every 
name,  nature,  and  description,  wherever 
found  and  irherever. situated,,  to  Josej^  h. 


Demeritt  of  Farmlngton  and  Eli  Mead»  of 
Kochester,  and  their  successors,  in  trust  for 
the  following  purposes:  To  carry  on,  man- 
age, and  improve  all  my  said  estate  to  the 
best  advantage,  and  take  care  of  my  pecson- 
al  estate,  and  invest  the  proceed  of  all  my 
said  estate,  with  power  to  sell  at  private  or 
public  sale  a  part  or  all  of  my  real  estate, 
whenever  the  beet  Judgment  of  the  trustee  it 
Is  most  expedient  and  for  the  interest  of  my 
estate  so  to  do,  make  the  money  so  received 
from  such  sale  or  sales  a  part  oi  said  b- 
veatment. 

"Fourth.  To  pay  out  of  and  from  the  net 
income,  to  my  daughter,  Ann  Leighton,  all 
the  money  said  Ann  Ltelgibton,  to  make  good 
and  ample  provisions  in  sickness  and  health, 
care,  comfort,  or  support  at  any  boardug 
place  said  Ann  Leighton  may  elect,  and  two 
hundred  dollars  per  annum  in  cadi,  tf  she 
BO  elects,  or  any  part  thereof. 

"Fifth.  To  pay  out  ot  and  from  said  net 
incon&e  of  my  estate  to  my  son,  Frank  Fur- 
ber, during  his  natural  life,  all  the  mon^ 
that  may  be  actually,  necessary  toe  bis  com- 
fort and  support  in  sickness  or  health,  at 
such  times  and  such  places  as  may  be  ex- 
pedient, under  all  circumstances,  relative  to 
Justice:  look  after  said  Frank,  with  a  dili- 
gent exercise  of  your  best  powers  relative  to 
good  care  and  no  abuse. 

"Sixth.  In  case  at  the  death  of  either  of 
my  children,  Frank  Furber  or  Ann  Leigh- 
ton, the  interest  of  the  one  deceased,  the  in- 
terest of  the  one  survives  the  othex.  The 
longest  liver  takes  all. 

"Seventh.  Should  Mary  Furba  survive 
Ann  Leighton  or  Frank  Furber,  either  or 
both  of  them,  the  estate  of  the  deceased 
shall  be  the  estate  of  Mary  Furber  during 
hex  natural  life,  and  no  l(«ger,  and  then  to 
be  equally  divided  I)etween  the  nieces  and 
nephews  of  X^merson  Fvarba." 

The  trustees  submit  the  following  ques- 
tions; 

"Ftast  Whether  or  not  the  said  tmstees 
sliall  pay  to  said  Frank  Furber  the  whole 
income  of  said  estate,  including  the  one-third 
part  of  the  income  .given  to  said  Mary  Fur- 
ber, widow,  now  deceased;  ot.  If  not,  what 
disposltlcoi  shall  be  made  of  income  not  paid 
to  said  Frank.       '.-  ' 

"Second.  If  the  Income  of  said  estate  Is 
not  sufficient  for  the  support  of  said  Frank 
Furber,  whether  or  not  said  trustees  may 
pay  t<a'  his  said  sum)ort  any  sum  or.  sums 
out  of  the  principal  of  aald  estate. 

"Third.  Whether  or  not,  under  the  seventh 
section  of  said  will,  any  portion  of  the  prin- 
cipal of  the  estate  should  be  at  once  paid 
to  said  William  8.  Leighton,  as  wly  surviv- 
ing nephew  of  said  Em«son  Furber,  lilm 
surviving;  and,  if  so,  what  portion. 

"Fourth.  Whether  or  not  at  the  death  ot 
said  Frank  Furber  one-third  of  the  residue 
■ball  be  equally  divided  between  said  niece) 
and  nephews  of  said  Mary  Furbw,  and  two- 
thirds  ot  aald  residue  l>e  paid  to  said  WU- 
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liam  S.  Ldghton,  only  mrrlvbig  nepbew  oC 
Bmeraon  Fnrber. 

"Plfth.  Whether  or  not  aald  Wllltam  S. 
Lelghton,  only  anrvlvlng  nephew  of  ttld 
Eimerson  S^irber,  Khali  at  the  death  of  said 
Frank  Fnrber  receive  all  the  remainder  of 
said  estate." 

George  R  Cochiane,  for  plalntlflTs.  Ar- 
thur G.  Whlttemore  and  Gardner  Greene,  for 
defendants. 

WALREB,  J.  It  Is  apparent  that  the  tes- 
tator's pnrpose  was  (1)  to  pro>vlde  for  the 
comfortable  support  of  his  widow  and  chil- 
dren, and  (2)  to  devise  the  remainder  to  oth- 
ers more  remotely  related  to  him.  _  To  carry 
oat  the  first  on»— and,  In  his  view, 'the  more 
urgent  -or  Important  purpose— he  arranged 
for  tlie  enjoyment  of  his  estate  by  his  widow 
and  children  while  they  all  lived  by  giving 
bis  widow  the  use  and  income  of  one-third 
of  his  property,  and  by  giving  to  trustees  the 
remaining  two-thirds  to  hold  for  the  support 
of  his  children.  Desiring  that  all  his  prop- 
erty should  be  devoted  to  the  benefit  of  his 
immediate  family  before  It,  or  any  part 
thereof,  should  become  the  absolute  property 
of  the  remaindermen,  he  attempted  to  create 
devises  to  operate  (1)  If  the  widow  diould 
die  first,  (2)  If  one  of  the  children  should  die 
first,  and  (3)  if  both  of  the  children  should 
die  before  their  mother.  Upon  her  decease 
I>efore  the  decease  of  either  of  the  children, 
It  is  clear  that  the  property  devised  to  her 
would  tiave  passed  to  the  trustees  to  hold  for 
the  benefit  of  the  children.  In  other  words. 
It  would  be  a  devise  in  addition  to  what  bad 
already  been  given  to  them,  and  the  entire 
estate  would  be  held  by  the  trustees  for  their 
benefit.  It  is  equally  clear  that,  in  case  the 
widow  survived  both  of  the  children,  two- 
thirds  of  the  testator's  property  which  he 
gave  to  the  trustees  for  the  children  would 
be  held  for  her  benefit  during  her  life.  His 
general  intention  as  thus  indicated  was  to 
withhold  all  the  property  from  the  remain- 
dermen so  long  as  his  widow  or  either  child 
survived.  In  accordance  with  this  intention, 
which  the  Inexact  and  ungrammatical  lan- 
guage of  the  sixth  and  seventh  clauses  of  the 
will  does  not  necessarily  contradict,  the  right 
which  Ann  had  to  the  net  inoome  of  the  trust 
property  upon  her  decease  became  the  right 
of  the  widow;  and  upon  the  decease  of  the 
widow  it  passed  to  Frank,  the  sole  surviving 
member  of  the  testator's  family.  Any  con- 
flict there  may  bO"  between  the  sixth  and 
seventh  clauses,  when  regarded  as  distinct 
and  Independent  provisions,  disappears-  when 
they  are  read  together  in  the  light  of  the 
testator's  general  pnrpose.  "The  longest 
liver"  of  the  children  "takJes  all"  the  Interest 
the  other  had  In  the  trust  property,  miless 
the  widow  is  tlvlng;  In  which  case  it  goes 
to  her,  and  ultimately  to  the  last  survivor. 
Ann's  right  to  receive  a  portion  of  the  in- 
oomie  during  her  life  was  deemed  by  the  tes- 


tator to  be  a  right  whl«dt  might  exist  in  fa- 
tor  of  another  after  her  decease.  It  is  as 
though  he  had  said:  "I  give  to  my  daughter 
Ann  the  right  to  receive  the  beaeflt  of  so 
much  of  the  income  of  said  two-thirds  of 
my  property  annually  as  will  Bnitat>ly  nap- 
port  ber  during  her  life,  and  upon  her  de- 
eease  I  give  to  Frank  the  right  to  receive 
what  she  would  receive  if  llvlng,-.in  other 
words,  to  receive  the  whole  net  income  If  his 
needs  require  It,— provided  his  mother  is  not 
then  alive.,  If  she  is  living,  I  give  Ann's 
said  right  to  her  to  enjoy  during  her  life,  and 
upon  her  decease  Frank  shall  enjoy  the 
right  until  his  decease,'  when  the  riglit  shall 
then  become  the  property  of  my  nieces  and 
nephews."  It  is  not  probable  that  the  testa- 
tor intended  that  that  part  of  the  trust  prop- 
erty which  produced  the  Income  nsed  by  Ann 
should  be  turned  over  to  bis  nieces  and 
nephews  upon  the  deatii  of  his  widow  after 
her  uqe  of  it,  but  that  it  should  continue 
trust  property  until  the  decease  of  Frank. 
The  lnterpretatl<Hi  of  his  intention  above  in- 
dicated Is  the  only  one  consistent  with  his 
general  purpose,  and  must  prevail  over  the 
obsenre  and  doubtful  language  In  the  will, 
whidi,  standing  alone,  might  be  susceptible 
of  some  other  meaning.  If,  by  the  language 
Of  the  seventh  clause,  the  testator  meant 
that  the  property  producing  the  children's  in- 
come upon  the  death  of  both  should,  after 
the  widow's  life  estate  therein,  be  divided 
between  his  nieces  and  nephews,  an  inten- 
tion that  upon  the  widow's  death  after  the 
death  of  one  of  the  children  a  proporttooal 
part  of  the  property  should  be  divided  among 
his  collateral  relatives  while  the  other  child 
survived  would  be  inconsistent  with  the  pro- 
vision of  the  sixth  clause  that  "the  longest 
liver  takes  all."  No  reason  is  aii^arent  why 
he  should  desire  that  the  entire  trust  prop- 
erty should  be  held  for  the  benefit  of  a  sur- 
viving child  if  the  death  of  the  other  child 
occurred  after  the  death  of  the  widow,  and 
that  only  a  part  of  it  should  be  so  held  if 
the  dilld's  decease  occurred  before  that  of 
the  widow.  In  the  absence  of  a  reason  for 
buch  a  distinction,  and  in  view  of  his  pvident 
purpose  to  devote  his  entire  estate  in  the 
first  instance  to  the  support  of  the  members 
of  his  immediate  family.  It  Is  more  probable 
than  otherwise  that  he  Intended  that  all  his 
property  should  be  held  In  any  event  for  the 
benefit  of  the  last  surviving  member  of  his 
family;  and  that  after  this  purpose  was 
fulfilled,  the  remainder  of  the  one  third  of 
his  estate  given  to  the  widow  should  become 
the  property  of  her  nephews  and  nieces,  and 
that  the  other  two  thirds  held  In  trust  should 
be  divided  among  his  nephews  and  nlepes. 

As  the  trustees,  under  the  second  and 
fifth  clauses  of  the  will,  are  vested  with  a 
discretion  as  to  the  expenditure  of  the  in- 
come for  Frank,  they  cannot  give  him  the 
Immediate  benefit  of  it,  w  pay  it  to  him,  ex- 
cept when  his  necessities  and  comfort,  as  in- 
dicated in  the  will,  require  it    Whatevwis 
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not  required'  for  thlg  purpose  and  for  tbe 
expenses  of  the  trust,  upob  bis  decease  must 
be  paid  over  to  tbe  respective  remaindermen 
as  a  part  of  tbe  prlndpaL 

Tbe  question  whether,  If  the  Income  Is  not 
sufficient  for  the  support  of  Frank,  any  part 
of  tbe  principal  may  be  used  for  that  pur- 
pose, Is  not  answered  at  this  time,  since  It 
does  not  ai^pear  that  tbe  condition  of  the  es- 
tate and  the  needs  of  Frank  make  Its  solu- 
tion necessary  In  tbe  doe  administration  of 
tbe  trust  Application  to  the  court  may  be 
made  for  adTlce  upon  this  subject  wbeneyer 
there  Is  occasion  for  it 

Case  discharged.    All  ooncmred. 


(»6  Fa.  38i) 

FITZPATMCK  t.  UNION  TRACTION  00. 

(Supreme  Court  of  Pennsylrania.    May  26, 

1903.) 

INSTRCrCnONS— ASSIONHBNT   OF  SRROBp- 
HARULBSS  ERROR. 

1.  Error  in  an  instruction  is  do  ground  for 
reversal  where  the  court  sabseqnently  gave 
full,  ample,  and  proper  instnictions,  so  that  the 
jury  could  not  have  been  misled. 

2.  An  oBsignment  that  the  entire  charge  of 
the  court  was  erroneous,  without  pointing  out 
specific  errors,  is  insufflcient 

3.  Exclusion  of  certain  evidence  Is  harmless 
error  where  plaiotiif  Is  subsequently  permitted 
to  testify  to  substantially  the  same  facts  as 
those  contained  in  the  testimony  rejected. 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Action  by  Thomas  H.  Fltzpatrlck  against 
the  Union  Traction  Company.  Judgment  for 
defendant  and  plaintiff  appeals.    Affirmed. 

Argued  before  MITCHELL,  DEAN, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

G.  W.  Pepper  and  W.  B.  Bodlne,  Jr.,  for 
appellant  Thomas  Leamlng  and  Thad.  L. 
Vandersllce,  for  appellee. 

POTTER,  J.  Tbe  first  assignment  of  er- 
ror is  based  upon  the  following  extract  from 
tbe  charge  of  tbe  learned  trial  judge:  "In 
(vder  that  be  [the  plaintiff]  should  be  en- 
titled to  damages,  be  must  prove  two  things 
to  you:  First  that  be  was  In  no  wise  guilty 
of  any  negligence  that  contributed  to  the  In- 
Jury."  Taken  by  itself,  this  was  clearly  an 
erroneous  statement  of  tbe  law,  for  It  would 
impose  upon  the  plaintiff  tbe  burden  of  show- 
ing affirmatively  that  he  was  not  guilty  of 
contributory  negligence.  This  Is  more  than 
be  is  required  to  do.  It  is  sufficient  that 
his  own  evidence  does  not  disclose  any  con- 
tributory negligence.  Tbe  court  below  evi- 
dently made  the  statement  complained  of 
inadv»tently,  as  bis  Intention,  as  gathered 
from  other  portions  of  the  charge,  was  mere- 
ly to  instruct  the  Jury  that,  before  a  recovery 
could  be  bad  by  tbe  plaintiff,  they  must  find 
two  things:  First,  that  he  was  not  guilty 
of  contributory  negligence;  and,  secondly, 
that    tbe    defendant    was    negligent    Tbe 

t  i-  See  Appeal  and  Error,  vol.  I,  Cant.  Dig.  |  SOU. 


court  gave  substantially  that  instruction  to 
the  Jury  at  tbe  conclusion  of  tbe  cbarffe  in 
the  following  language:  "Tbe  facts  are  tat 
you.  The  value  of  the  testimony  la  for  yon. 
If  the  plaintiff,  without  any  fault  of  bis  own, 
was  Injured  by  the  fault  of  tbe  defendant's 
motorman,  then  be  can  recover,  and  if  be 
can  recover,  be  can  recover  according  to  tbe 
measure  of  tbe  damages  I  have  given  yon. 
If,  however,  he  in  the  smallest  degree  con- 
tributed himself  to  the  Injury,  be  cannot 
recover.  Moreover,  he  cannot  recover  if, 
however  Innocent  tbe  plaintiff  was,,  tbe 
motorman  did  nothing  wrong.  If  tbe  motor- 
man  did  bis  duty  simply,  and  In  consequence 
of  some  other  set  of  circumstances,  not 
known  to  us,  tbe  accident  happened,  tlien 
the  plaintiff  cannot  recover.  It  requires 
negligence  in  tbe  defendant  and  freedom 
from  negligence  In  tbe  plaintiff,  both,  to 
enable  the  plaintiff  to  recover."  We  tlitnk 
these  Instructions  fully  corrected  the  inac- 
curacy of  tbe  expression  used  in  tbe  former 
part  of  the  ctiarge,  and  gave  to  the  Jnry  a 
plain  and  accurate  statement  of  tbe  law. 
The  general  effect  of  tbe  charge  of  the  court, 
rather  than  a  casual  expression  In  it  most 
govern  tbe  Interpretation  or  construction  of 
it  Kyle  V.  Southern  Elec.  Light  &  Power 
Co.,  174  Pa.  670,  34  AtL  323;  McCloskey  ▼. 
Bell  Gap  R.  R.  Co.,  156  Pa.  254,  27  Atl.  24a. 
The  first  assignment  of  error  Is  therefore  not 
sustained. 

The  second  spedflcation  is  practically,  aa 
was  the  case  in,  Drennlng  v.  Wesley,  189  Pa. 
160,  42  Ati.  13,  "to  tbe  entire  charge  of  tbe 
court  No  specific  error  Is  pointed  out  to 
us  by  the  assignment,  and  therefore  no  dis- 
cussion of  it  Is  called  for."  We  have,  how- 
ever, carefully  examined  tbe  charge  in  the 
light  of  this  assignment  Tbe  appellant 
admits  that  tbe  charge,  witii  the  exception 
of  the  portion  covered  by  the  first  assign- 
ment, does  not  contain  any  misstatement  of 
law.  But  It  Is  contended  that  "It  amounted 
to  an  argument  In  favor  of  the  defendant, 
and  is  replete  with  comments  on  tbe  tes- 
timony, which  are  unwarranted,  and  which 
prejudiced  the  plaintiff's  case  before  tbe 
jury."  Our  reading  of  the  charge  does  not 
so  Impress  us.  We  find  no  misstatements 
of  the  evidence,  and  no  unwarrantable  con- 
clusions. As  this  court  said  in  Newhard  v. 
Yundt  132  Pa.  324,  19  Ati.  288,  in  answer 
to  a  somewhat  similar  criticism  of  a  charge: 
"Nor  were  there  any  such  expressions  of 
opinion  upon  tbe  facts  as  would  amount  to 
error,  under  tbe  authority  of  Dltmars  t. 
Com.,  47  Pa.  335,  where  it  was  held  that  It 
is  often  proper  for  tbe  court  to  express  an 
opinion  upon  tbe  facts,  provided  care  Is 
taken  not  to  Infringe  the  province  of  the 
Jury.  In  referring  to  tbe  testimony  and  to 
tbe  names  of  tbe  witnesses  by  whom  It  is 
given,  much  latitude  must  'necessarily  be 
allowed  in  a  charge;  and  where  there  is 
nothing  in  It  that  is  unfair  or  misleading, 
or  that  withdraws  the  facts  from  the  Jury, 
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-we  cannot  reverae.  We  ate  not  prepared  to 
say  that  eltber  of  these  defects  appears  In 
this  cbarge.  If  It  can  be  said  to  lean  some- 
what toward  the  plalntlfCs,  It  may  be  due 
to  the  strength  of  their  case."  In  Fredericks 
V.  Northern  Central  K.  R.  Co.,  167  Pa,  103, 
27  AtL  688,  22  L.  R.  A.  806,  Mr.  Justice 
Oreen  said  (on  page  128,  167  Pa.,  page  686. 
27  Aa,  22  U  R.  A.  306):  "The  complaint 
that  the  Judge  expressed  an  opinion  on  the 
facts  •  •  •  ia  without  merit  In  the 
case  of  Lribig  y.  Steiner,  81  Pa.  466,  we 
said:  'A  judge  may  give  his  opinion  freely 
on  the  weight  and  value  of  evidence,  for 
be  Is  the  best  and  safest  adviser  oT  the  Jury; 
but  be  has  no  authority  to  decide  any  ques- 
tion of  fact,  when  the  party  affirming  it  has 
sustained  his  averment  by  any  reasonable 
proof.  Very  strong  expressions  of  opinion  on 
the  facts  are  tolerated;  Indeed,  sometimes, 
may  be  necessary.  •  •  *  Bzceptlonal 
cases  arise  where  it  is  the  duty  of  the  Judge 
to  express  his  opinion  of  the  facts  and  guide 
the  mind  of  the  Jury  to  a  correct  view  of  the 
evidence;  and,  therefore,  it  has  been  settled 
that  when  he  does  so  without  misleading  or 
controlling  them  In  the  disposition  of  the 
facts,  there  is  no  ground  for  reversing."' 
In  Price  v.  Hamscher,  174  Pa.  73,  84  AtL 
646,  our  Brother  Fell  says  (on  page  78,  174 
Pa.,  and  page  647,  34  Atl.):  "While  a  Judge 
may  not  decide  a  disputed  question  of  fact 
when  the  averments  of  the  parties  in  Its 
■npport  or  denial  are  sustained  by  reasonable 
proof,  he  may  express  his  opinion  respect- 
ing the  evidence,  and  at  times  it  is  his  duty 
to  do  so."  It  may  be  admitted  that  in  the 
present  case  there  was  a  rather  strong  in- 
timation of  the  opinion  of  the  court  upon 
certain  facts,  but,  as  the  case  was  left  fully 
and  clearly  to  the  Jury,  we  see  nothing  which 
ealls  for  reversal  in  this  respect 

In  the  remaining  assignments  of  error  the 
appellant  complains  of  the  exclusion  of  cer- 
tain offers  of  testimony.  Even  if  this  were 
shown  to  be  error,  it  would  be  harmless;  for 
the  plaintiff  was  permitted  to  testify  to  snb- 
Btantlally  the  same  allegations  as  those  con- 
tained in  the  rejected  offers,  and  the  tes- 
timony was  thus  before  the  jury  for  what- 
ever It  was  worth. 

The  assignments  of  error  are  all  overruled, 
and  the  Judgment  ia  affirmed. 


(2M  Pa.SW) 

SARQENT  et  al.  v.  JOHNS  et  bL 

(Suprone  Court  of  Pennsylvania.    June'  2, 

1903.) 

ASSUMPTION    OF   DEBTS— CONSIDERATION- 
NOVATION— BVIDBNCB. 

1.  Where  a  person  takes  over  the  entire  stock 
of  another,  and  publishes  a  notice  that  he  has 
assumed  the  debts  for  Koods  purchased  by  the 
previous  owner,  the  creditors  of  snch  owner  are 
entitled  to  sue  such  person  in  their  own  names. 

2.  Where  a  person  takes  over  the  entire  stock 
of  another,  and  agrees  to  pay  the  debts  for  the 

f  L  See  ContraeU,  vol.  U.  Cent.  Dig.  (  tOO. 


price  of  the  goods  purchased  by  the  previons 
owner,  the  taking  of  the  entire  stock  is  a  suffi- 
cient consideration  for  such  promise,  though 
the  creditors  were  not  parties  to  the  consider- 
ation. 

8.  An  attorney  at  law  may  testify  as  to 
matters  affectiuK  his  client  except  as  to  privi- 
leged commuuications. 

Appeal  from  Court  of  Common  Pleas, 
Adams  County. 

Action  by  J.  B.  Sargent  and  others  against 
S.  L.  Johns  and  others,  trading  as  the  L. 
M.  AUeman  Hardware  (Company.  Verdict 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed. 

At  the  trial' it  appeared  that  the  defend- 
ants In  1900  purchased  from  L.  M.  Alleman 
the  latter'B  entire  stock  of  goods.  Shortly 
thereafter  the  following  advertisement  pre- 
pared by  O.  J.  Benner,  Esq.,  an  attorney 
at  law,  was  published  in  the  Oettysburg 
Compiler:  "Public  notice  is  hereby  given  that 
the  undersigned  have  purchased  the  entire 
stock  in  trade  of  the  general  hardware  store 
on  Baltimore  street,  in  the  borough  of  Get- 
tysburg, recently  owned  by  L.  M.  Alleman, 
consisting'  of  hardware,  paints,  wall  paper, 
wagons,  bnggles,  carriage  repair  goods,  etc., 
and  that  the  business  of  said  store  will,  from 
this  date,  be  conducted  by  the  two  under- 
signed as  Joint  owners  under  the  name  and 
title  of  the  li.  M.  Alleman  Hardware  Com- 
pany. The  undersigned,  in  pursuance  of  the 
contract  of  sale,  have  assumed  the  payment 
of  all  bills  for  goods  purchased  in  the  con- 
duct of  said  store  by  L.  M.  Alleman,  the 
retiring  owner,  and  creditors  are  notified  to 
promptly  present  their  claims  to  them,  or 
either  of  them.  All  bills  for  goods  to  be 
purchased  In  further  continuance  of  said 
business  must,  before  the  delivery  of  the 
goods,  be  approved  by  one  of  the  undersign- 
ed, by  whom  said  bills  will  be  paid  at  ma- 
turity, or  upon  the  usual  terms  of  credit 
The  books  of  account  of  said  L.  M.  Alleman 
have  been  transferred  to  the  undersigned, 
with  whom  settlement  must  be  made.  8.  L. 
Johns.  H.  N.  Gltt"  Defendants  claimed 
that  when  they  made  the  purchase  from 
Alleman  it  was  understood  that  the  plain- 
tiffs' claim  had  been  paid.  Under  objection 
and  exception,  the  court  admitted  in  evi- 
dence the  newspaper  notice  above  quoted. 

"When  O.  J.  Benner  was  on  the  stand,  he 
was  asked  this  question:  "Mr.  Hersh;  Q. 
Did  you  prepare  a  notice  for  the  L.  M.  Al- 
lepian  Hardware  Company?  Mr.  Sheely: 
Objected  to.  'Mr.  Hersh:  We  propose  to 
show  by  the  witness  on  the  stand,  at  the 
request  of  L.  M.  Alleman,  of  the  defendant 
company,  he  prepared  a  business  notice,  and, 
after  preparing  It,  telephoned  the  contents 
of  the  notice,  as  prepared,  to  the  defendant 
company;  that  they  were  pwfectly  satisfied 
with  it  and  instructed  him  to  have  It  pub- 
lished in  the  Oettysburg  Compiler  and  Lit- 
flestown  Independent  Mr.  Sheely:  Object- 
ed to  as  being  a  confidential  communication 
to  an  attorney  by  people  he  represented  at 
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the  time,  and  ntlefis  the  clients  vaiye  it- 
Mr.  Hersh:  We  will  supplement  that  by 
saying  this  was  a  gratuitous  piece  of  work 
by  the  witness  on  the  stand,  and'  not  as  an 
attorney,  Mr.  Sheely:  That  ^Mll  not  help 
the  matter  at  all.  The  Witness:  I  may  be 
able  to  simplify  the  matter—  Q.,(The 
CJoupt);  Were  yon  his  attorney  at  the  time? 
A.  Not  at  that  time;  and  my  sole  conversa- 
tions in  relation  to  the  preparation  of  that 
notice  were  with  Mr.  Alleman  personally, 
and  Mr.  Johns,  and,  I  think,  possibly  Mr, 
Brady,  who  is  his  confidential  agent.  I  had 
no  personal  conTersation  with  Mr.  Johns  and 
Oitt  Mr.  Alleman  came  to  me  and  instmct- 
ed  me  to  do  certain  work.  At  that  time  Mr. 
Sheely  was  not  In  town,  and,  I  presumed 
at  that  time,  if  Mr.  Slieely  had  been  here 
Mr.  Alleman  would  not  have  been  in  the 
office,  and  I  had  intended  to  ask  these  gentle- 
men how  far  they  regarded  this  as  a  privi- 
leged communication.  I  had  no  conversation 
with  either  Johns,  Gitt  or  Alleman  about  the 
preparation  of  this  notice  until  some  months 
after  that,  long  after  it  had  appeared  in  the 
papers,  when  I  was  consulted  by  one  of 
them  with  reference  to  this  suit.  The  Court: 
It  seems  from  the  cross-examination  that 
the  defendants  were  acauainted  with  this 
notice.  We  think  we  will  allow  this  testi- 
mony to  be  admitted,  under  the  circnmstan- 
ces.  Q.  (The  Court):  Did  you  consider  your- 
self  acting  at  the  time  for  them?  A.  I  did 
not  I  regarded  myself  as  acting  In  a  purely 
clerical  capacity  for  Mr.  Alleman.  And  I 
conferred  with  the  principal  parties  and 
went  on  with  the  preparation  purely  and 
-solely,  a»  I  regarded  it;  on  account  of  the 
absence  of  Mr.  Sheely  firom  town.  Mr.  Mc- 
Sbeny:  This  offer  is  objected  to,  first,  for 
the  reason  that  Mr.  Banner,  the  witness, 
was  a  stranger  to  this  transaction,  and  that 
Oitt  and  Johns  cannot  be  bound  by  his  act; 
second,,  for  the  reason  that  if  lie  was  -not  a 
Stranger,  bat  was  acting  as  counsel  for  Mr. 
Alleman,  for  Mr.  Johns,  or  Mr.  Gltt,  be  can- 
not testify,  it  being  in  the  nature  of  a  pro- 
fessional engagement  The  Court:  Just  re- 
state your  offer.  Mr.  Hersh:  We  propose 
to  show  by  the  witness  on  the  stand  that 
at  the  request  of  L.  M.  Alleman,  the  orig- 
inal owner  of  the  store,  he  prepared  the  busi- 
ness notice^  a  copy  of  which  is  now  in  evi- 
dence, and  after  Its  preparation  conferred 
or  spoke  to  the  defendant  company,  and  that 
they  O.  K.'d  it  The  Court:  Who  is  the  de- 
fendant? Mr.  Hersh:  S.  t,.  Johns  apd  H.  N. 
Gitt  tho  I*  M.  Alleman  Hardware  Company 
—and  tijat  they  asked  hUn  to  have  it  put  In 
the  papers.  Mr.  McSherry:  Objected  to,  that 
the  employment  of  Mr.  Benner  by  L.  M.  Alle- 
man cannot  be  binding  upon  the  defendants 
in  this  suit,  and  that  the  testimony  is  illegal 
and  Incompetent  Mr.  Bbeely:  The  testi- 
mony is  further  objected  to  for  the  reason 
that  Mr.  Benner,  the  witness  on  the  stand, 
is  an  attorney  at  law  practicing  at  this  court 


and  that  he  ougl^t  not  to  be  allowed  to  tes- 
tify^ to  anything  which  he  did  In  this  mat- 
ter, whether  he  acted  for  Mr.  Alleman  or 
Mr<  Gitt  or  Mr.  Johns,  whatever  was  said  to 
him  having  been  privileged.  The  Court: 
The  court  taking  the  employment  of  Mr. 
Benner  to  be  largely  in  the  capacity  of  a 
scrivener,  and  at  the  Instance  of  L.  M.  AUe- 
man,  the  grantor  in  the  sale  of  this  store, 
we  tiiink  the  offer  is  admissible.  (Bxception 
for  the  defendant,  and  bill  sealed.)" 

The  court  charged  in  part  as  follows:  "The 
plaintiff  seeka  to  recover  tlie  amount  of  their 
claim  from  the  defendant  firm  because,  as 
they  allege,  the  defendant  firm  in  July  or 
August,  1800,  bought  all  the  goods,  wares, 
and  mercIuindiBe  of  the  !•.  M.  Alleman  store, 
and  asawued  to  pay  all  his  Indebtedness: 
that  L.  M.  Alleman  was  then  indebted  to 
them  for  goods  sold  him,  the  said  Allpman, 
in  the  sum  of  $3,036,  with  interest  from  April 
4, 1900;  and  that  none  of  this  claim  has  ever 
been  paid  them,  the  plaintiff  company.  Gen- 
tlemen, if  there  were  nothing  more  in  this 
case  than  these  allegatioss,'  and  they  were 
sustained  by  proof,  the  plaintiff  company 
would  not  only  be  properly  in  this  court  su- 
ing the  defendant  firm  in  their  own  name, 
but  they  would  be  entitled  at  your  hands  to 
a  verdict  for  the  full  amount  of  their  claim." 
"The  plaintiffs  also  claim,  gentlemen,  that 
they  have  shown  I9  proof  that  they  relied 
and  acted  on  the  truth  of  the  advertised  no- 
tice of  sale  by  Alleman  to  the  defendant 
company,  and  the  assumption  by  the  defend- 
ant company  of  the  debts  of  Alleman  in  the 
purchase  of  the  goods  bought  by  him,  and 
thus  changed  their  relation  as  a  creditor  of 
Alleman  to  tbeh:  injury.  Now,  gentlemoi,  if 
you  believe  the  above  allegation  to  be  estab- 
lished by  proof  in  this  case,  then  we  instruct 
you  that  independent  of  what  the  contract 
of  sale  was,  the  defendants  would  be  esb^ped 
from  showing  a  different,  contract  in  the  par^ 
chase  of  the  Alleman  store  than  what  they 
gave  public  notice  that  it  was.  Bstoppels, 
gentlemen,  dgnify  tiiat  a  man,  for  the  sake 
of  good  faith  and  fair  dealing,  should  be  pre- 
vented from  saying  that  to  be  false  which  by 
his  means  has  once  been  accredited  as  the 
truth,  and  by  his  representations  has  led  oth- 
ers to  act  When  one  by  his  words  or  con- 
duct causes  a  reasonable  man  to  believe  in 
the  existence  of  a  certain  state  of  tilings,  and 
induces  him  to  act  on  that  belief  to  his  in- 
jury, or  to  alter  bis  own  previous  position 
for  the  worse,  the  former  is  estopped  from 
averring  against  the  latter  a  different  state 
of  things  as  existing  at  the  same  time.  A 
man  is  not  permitted  to  charge  the  conse- 
quences of  his  own  fault  on  others,  and  to 
complain  of  that  which  he  himself  has 
brought  about.  The  defendants,  gentlemen, 
we  understand,  are  not  denying  that  at  the 
time  of  purchase  by  them  of  the  Alleman 
store,  Mr.  Alleman  was  indebted  to  the  plain- 
tiff firm  In  the  sum  of  $3,035,  with  interest 
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Crpm  April  4,  1900,  and  that  this  claim  la 
-unpaid.  But  the  clefen.danta  claim  they  have 
shown  by  the  proof  In  this  case  that  they 
did  not  assnme  or  agree  to  pay  the  plaintiff's 
claim  In  the  purchase  of  the  store  of  ikir. 
Alleman;  that  they  refused  to  buy  the  store 
until  Mr.  Alleman  produced  a  receipt  show- 
ing that  certain  claims,  Including  the  plain- 
tiff's claim,  were  provided  for;  also  that  they 
did  not  authorize  the  printed  notice  of  the 
sale  as  it  appeared  in  the  Gettysburg  Com- 
piler; that  It  did  not  represent  the  contract 
of  sale  truly;  that  the  plaintiff  company  did 
not  rely  on  the  truth  of  said  advertised  no- 
tice to  their  Injury,  or  change  their  previous 
relattons  to  Mr.  Alleman  as  their  debtor  by 
reason  of  it  Now,  gentlemen.  If  you  believe 
all  the  above  allegations  of  the  defendants 
to  be  established  by  proof  In  this  case,  then 
your  verdict  should  be  for  the  defendants. 
Tou  will,  therefore,  determine,  gentlemen, 
from  all  the  evidence  in  the  case:  (1)  What 
the  contract  for  the  purchase  of  the  Alle- 
man store  by  the  defendant  company  was. 
Did  the  defendant  company  assume  the  pay: 
ment  of  the  plaintiffs  claim,  or  did  they 
not?  (2)  Was  the  advertised  notice  of  this 
sale  published  with  the  approval  or  assent  of 
the  defendant  company— with  the  approval 
or  assent  of  either  Mr.  Johns  or  Mr.  Oitt,  of 
the  defendant  company?  (3)  Did  the  plain- 
tiff company,  relying  on  the  truth  of  the  ad- 
vertised notice,  change  their  relation  as  a 
creditor  of  iSt.  Alleman  to  their  injuty,  or 
for  the  worse?  If  you  find  the  contract  of 
purchase  of  the  Alleman  store  by  the  defend- 
ant company  Included  an  assumption  of  the 
plaintiffs'  claim  against  Alleman  by  the  de^ 
fendant  company,  then  your  verdict  should 
be  for  the  plaintiffs  for  the  full  amount  of 
their  dalm.  If  you  find  the  purchase-  of  said 
store  by  the  defendant  company  did  not  in- 
clude the  assumption  or  payment  by  the  de- 
fendant company  of  the  plaintiffs'  claim 
against  Alleman,  then  your  verdict  should 
still  be  for  the  plaintiffs,  provided  you  also 
And  that  the  advertised  notice  of  the  sale 
was  published,  or  remained  in  the  paper, 
with  the  assent  or  approval  of  either  Mi*. 
Johns  or  Mr.  GItt,  of  the  defendant  com- 
pany, and  that  the  plaintiff  company,  rely- 
ing on  the  truth  of  said  notice,  changed  their 
relation  as  a  creditor  of  Mr.  Alleman  to  their 
Injury.  If  yon  find  the  contract  of  sale  of 
the  ADeman  store  to  the  defendant  company 
did  not  Include  the  assumption  or  payment 
of  the  plaintiff's  claim  against  said  Alleman, 
then  your  verdict  should  be  -for  the  defend- 
ants, unless  you  find  that  the  advertised  no- 
tice of  sale  was  published  with  the  am)roval 
or  assent  of  either  Mr.  Johns  or  Mr.  Gltt,  of 
the  defendant  company,  and  the  plaintiff 
company,  relying  on  the  truth  of  said  notice, 
changed  their  relation  as  a  creditor  of  Alle- 
man to  their  Injury."  ' 

Argued      before      MITOHBXiL,      DEAN, 
BBOWN,  HBSTREZAT,  and  POTTSOt,  JJ. 


Bobert  Snodgcass,  WUllam  McSberry,  and 
W.  0.  Sheely,  for  appellants.  Wm.  Arch 
McClean,  Wm.  McClean,  and  Wm.  Eersh,  for 
appeUees. 

HITCHEILL,  J.  There  were  two  general 
grounds  on  which  the  defendants  were  claim- 
ed, to  >be  liable— first,  the  actual  assumption  by 
them  of  the  plaintiffs'  claim  against  Alleman; 
and,  secondly,  an  estoppel  to  deny  such  as- 
sumption by  the  published  notice  to  Alleman's 
creditors.  The  first  claim  raised  a  question 
of  fact,  which  was  properly  left  to  the  Jury. 
Under  the  testimony.  It  could  not  have  been 
withdrawn  from  them.  The  second  auestion 
dcvenda  chiefly  on  the  published  advertise- 
ment in  the  names  of  the  defendants  of  their 
purchase  of  the  Alleman  store,  their  taking 
possession  of  the  entire  stock,  and  their  asr 
sumption  of  Alleman's  liablllUes  for  goods 
purchased  in  that  business.  No  qoeBtion  ot 
the  statute  of  frauds  arises,  for  by  the  taking 
of  the  entire  stock  a  consideration  passed  to 
defendants,  and  Alleman's  creditors,  though 
not  parties  to  the  contract,  were  parties  to  tho 
oonsideratiou,  virttMn  the  principles  of  Delp  v. 
Bartholomay  Brewing  Co.,  123^  Pa.  42,  15  Ati 
871,  and  Adams  v.  Kuehn.  110  Pa.  76,  13 
Ati.  184.  Plaintiffs  therefore  as  such  cred- 
itors were  entitied  to  sue  in  their  own  names. 
If  their  claims  were  in  fact  within  the  oonsld* 
etation,  or  on  the  principle  of  estoppel  If  tUey 
were  led  to  beUeve  so,  and  to  act  vgpon  such 
belief,. to  their  prejudice,  In  reliance  on  a  no- 
tice authorized  or  adopted  by  the  defendants. 
There  was  evidence  sufliclent  to  go  to  the  Jury 
that  the  advo'tisement  was  autborlsed  by  the 
defendants.  The  testimony  of  Mr.  Benner 
was  direct  and  positive  tiiat,  although  be 
drafted  the  notice  on  the  request  of  Alleman; 
yet.  In  view  of  the  clrcumstancee,  he  thought 
It  best  to  communicate  with  the  defendants; 
and  did  so  over  the  telephone  twice  with 
Johns,  read  the  notice  to  him,  and  rectived 
bis  approval  of  it  Other  evidence  was  to  the 
same  effect.  In  the  circumstances  of  the  sendr 
ing  of  the  bill  of  sale  to  him  by  Johns,  so 
that  be  might  get  the  notice  in  proper  form, 
the  payment  for  tiie  advertisement  by  the 
firm,  the  failure  of  Oitt  to  disclaim  when  it 
was  shown  to  him  subsequently,  and. demand 
for  payment  made  by  a  representative  of  plain- 
tiffs 

The  contention  of  appellants  that  Benner's 
testhnony  was  not  admissible  cannot  be  sus- 
tained. The  fact  that  he  was  an  attorney  at 
law  does  not  render  him  Incompetent  to  testi- 
fy, except  as  to  a  confidential  communication, 
and  here  there  was  nothing  of  the  kind  shown. 
Mr.  Benner  himself  testified  positively  that 
he  was  not  employed  by  defendants  at  all, 
but  by  Alleman,  and  not  even  by  blm  in  his . 
professional  capacity,  but  acted  clerically,  and 
entirely  as  matter  of  friendliness,  because  Al- 
looan's .  regular  counsel  was  away.  There 
was  no  relation  of  client  and  attorney  shown 
between  the  defendants  and   Benner.     But 
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even  If  such  relation  had  been  directly  and 
expressly  shown,  Benner's  testimony  -would 
not  have  been  incompetent.  The  mere  fact  of 
employment  of  an  attorney  Is  not  a  confiden- 
tial or  privileged  communication.  Seip's  Es- 
tate, 1C3  Pa.  423,  432,  30  Atl.  226,  43  Am. 
St.  Rep.  803.  There  being  a  difference  In  the 
testimony  of  Alleman  and  Benner  as  to  the 
circumstances  of  the  tatter's  connection  with 
the  notice,  the  court  left  the  question  of  the 
delation  of  client  and  attorney  to  the  jury,  in- 
structing them  that,  if  they  found  such  rela- 
tion existed,  they  should  disregard  Benner's 
testimony.  This  was  more  favorable  to  de-. 
fendants  than  they-  were  entitled  to. 

The  only  remaining  question  was  whether 
plaintiffs  had  altered  their  position  in  any  way 
to  their  disadvantage  In  reliance  on  the  pub- 
lished notice.  This  was  also  a  question  for 
the  Jury,  and  was  left  to  them  with  careful 
and  correct  instructions,  including  the  express 
afllrmance  of  defendants'  points  that  "if  the 
jury  believe  that  the  defendants  at  the  time 
of  the  purchase  of  the  store  from  L.  M.  Alle- 
man purchased  the  same  with  the  understand- 
ing and  the  belief  that  the  Sargent  claim 
had  been  settled  or  arranged  in  some  other 
way,  and  with  no  Intention  on  their  part  to 
assume  the  same,  then  the  defendants  are  not 
liable  in  this  action,  unless  for  some  reason  the 
defendant!)  are  estopped  from  alleging  the  ac- 
tual contract  of  purchase,"  and  "if  the  jury 
believe  that  on  December  10,  1900,  as  soon  as 
the  notice  published  in  the  Gettysburg  Com- 
piler was  seen  by  the  plaintiffs'  agent,  or 
brought  to  the  notice  of  plaintiffs  or  their 
agent,  and  an  agent  of  the  plaintiffs  called 
upon  the  defendants,  or  either  of  them,  and 
was  at  once  informed  that  the  notice  did  not 
include,  and  was  not  Intended  to  Include,  the 
payment  of  the  Sargent  claim,  then  the  de- 
fendants are  not  estopped  from  alleging  that 
said  claim  was  excluded  in  the  contract  of  pur- 
chase." 

The  whole  case,  in  all  its  aspects,  was  sub- 
mitted to  the  jury  carefully,  and  we  find  no 
error  of  which  appellants  can  complain.  Judg- 
ment affirmed. 


(206  Pa.  sa) 

FINK  et  al.  v.  VAN  POSSKN. 

(Supreme  Court  of  Pennsylvania.    May  25, 

1903.) 

CANCELLATION  07  DEED-EVIDBNCB. 

1.  In  a  bill  to  cancel  a  deed,  both  parties  to 
which  were  dead,  where  there  was  no  erideuce 
of  what  took  place  at  the  time  of  its  execution 
other  than  that  afforded  by  the  deed,  nor  any 
evidence  that  the  purchase  money  was  not  paid 
in  cash  or  some  agreed  upon  etjuivaleut  there- 
for, nor  that  the  execution  of  the  deed  was  in- 
duced by  fraud  or  undue  in&ueuce,  nor  any 
evidence  from  which  those  facts,  or  either  of 
them,  could  be  fairly  inferred,  a  decree  refus- 
ing to  cancel  the  deed  was  proper. 

Appeal  from  Court  of  Common  Pleas, 
Luzerne  County. 

Bill  by  E^nk  Fink  and  others  against 
Franklin  B.  Van  Fossen,  guardian  of  Lucy 


May  Kicherer.    From  decree  dlsmissln^r  the 
bill,  plaintUfs  appeal.    Affirmed. 

The  following  is  the  opinion  of  the  court 
below,  filed  by  Ferris,  J.: 

"(1)  On  and  before  September  18,  1883. 
Thomas  Fink  was  the  owner  In  fee  of  the 
land  described  In  the  plaintiff's  bill.  On  tbat 
date  he,  with  his  wife,  executed  and  deliv- 
ered to  Frank  Kicherer  a  deed  in  fee  simple 
therefor,  which  was  duly  recorded  October 
25th  of  the  same  year.  A  money  considera- 
tion of  12,000  was  mentioned  in  the  deed, 
and  a  separate  receipt  for  the  same  was  in- 
dorsed upon  and  recorded  with  tliat  instru- 
ment. 

"(2)  That  said  Frank  Kicherer  died  on 
April  3,  1890,  intestate,  leaving  to  survive 
bim  a  widow,  now  Nora  Van  Fossen,  and 
one  child,  Lucy  Kicherer,  a  minor,  who  now 
has  as  her  gniardian  Franklin  B.  Van  Fos- 
sen, who  is  the  defendant  in  this  suit. 

"(3)  There  is  no  evidence  of  what  took 
place  at  the  time  of  the  execution  of  the 
deed  In  question,  other  than  that  afforded 
by  the  document  Itself;  nor  Is  there  any  evi- 
dence that  the  purchase  money  was  not  paid 
in  cash  or  some  agreed  upon  equivalent 
therefor,  nor  that  the  execution  of  the  deed 
was  induced  by  fraud  or  undue  Influence, 
nor  any  from  which  those  facts  or  either 
of  them  could  be  fairly  Inferred. 

"(4)  The  grantee  Kicherer,  at  the  date  of 
the  deed  and  prior  thereto,  resided  with  the 
grantor.  Fink,  who  was  his  uncle,  and  they 
continued  to  reside  together  on  the  farm  in 
question,  each  of  them  doing  work  thereon, 
until  Klcherer'B  death.  In  1890.  After  his 
death.  Fink  and  his  wife  continued  to  oc- 
cupy the  premises  uutil  they  died.  In  1900. 
There  Is  no  evidence  tbat  the  relations  be- 
tween Kicherer  and  Fink  and  his  wife  dur- 
ing the  seven  years  that  elapsed  from  the 
date  of  the  deed  to  that  of  the  former's 
death  were  otherwise  than  harmonious  and 
affectionate,  or  that  any  oomplainta  were 
made  by  either  Fink  or  his  wife  that  Kicher- 
er failed  in  any  way  in  the  performance  of 
any  duty  toward  them,  whether  such  duty 
arose  from  contract  or  otherwise. 

"(5)  After  the  date  of  the  deed  both  Fink 
and  Kicherer  treated  the  property  aa  belong- 
ing to  the  latter.  Kicherer  made  improve- 
ments upon  it,  and  It  was  assessed  In  his 
name  from  1884  to  1890,  Inclusive,  and  in 
the  name  of  bis  'estate'  from  1891  to  1897, 
both  Inclusive,  and  from  1889  to  1900,  both 
inclusive.  It  was  assessed  In  the  Individual 
name  of  Thomas  Fink,  who  was  at  that  time 
guardian  of  the  estate  of  Lucy  M.  Kich«rer, 
the  child  and  heir  of  Frank  Kicherer.  There 
is  no  evidence  as  to  how  or  why  the  assess- 
ment-was so  changed. 

"(6)  Thomas  Fink  admitted  at  several 
times  to  certain  witnesses  who  testified  at 
the  trial  that  the  ownership  of  said  farm 
was  In  Frank  Kicherer  during  his  lifetime, 
and  was  In  his  only  child  and  heir  at  law. 
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Lucy  M.  Kicbeier,  after  the  death  of  her 
Bald  father. 

"(7)  Thomas  Fink,  In  his  lifetime,  took  no 
legal  steps  to  annul  the  said  deed;  nor  was 
any  written  eTldence  produced  at  the  trial 
tending  to  show  that  Klcherer  took,  or  at 
any  time  held,  this  farm  In  trust  from  Thom- 
as Fink  or  any  other  person;  nor  was  there 
any  written  evidence  tending  to  vary  or  mod- 
ify in  any  way  the  effect  of  the  deed  as  an 
absolute  conveyance  in  fee  simple  upon  a 
good  and  sufficient  consideration;  nor  is  any 
such  trust  relation  or  such  variance  or  modt- 
flcatlon  of  the  deed  shown  by  the  clear,  pre- 
cise, and  Indubitable  testimony  of  two  wit- 
nesses, or  of  one  with  proof  of  corroborat- 
ing circumstances  equivalent  to  the  testi- 
mony of  a  second  .witness.  On  the  contraiy, 
the  weight  of  the  oral  evidence  sustains  the 
deed  as  an  absolute  conveyance  according 
to  Its  terms.. 

"Testimony  was  given  tending  to  show 
that  Klcherer,  shortly  before  his  death,  and 
while  in  the  extremity  of  his  last  lllnest, 
said,  in  effect,  that  the  farm  should  revert 
to  Fink,  because  he  (Kicberer)  could  not 
live  to  fulfill  liis  contract  What  that  con- 
tract was  does  not  appear.  The  plaintiffs, 
however,  contend  that  it  was  an  understand- 
ing on  the  part  of  Klcherer  to  provide  for 
the  support  of  Fink  and  his  wife  during 
their  Joint  lives  and  the  life  of  the  survivor, 
and  for  their  suitable  burial  after  death. 
It  is  not  shown,  or  even  alleged,  that  this 
agreement,  If  there  was  one,  was  ever  re- 
duced to  writing.  Some  evidence  has  been 
given,  though  of  a  vague  and  unsatisfactory 
character,  of  declarations  tending  to  show 
the  existence  of  some  such  understanding, 
and  upon  this  evidence  it  is  sought  to  bnlld 
up  a  theory  that  a  trust  ex  malefldo  arose 
In  favor  of  Fink  and  his  wife.  The  evi- 
dence is  wholly  insufficient  to  establish  this 
claim." 

Argued  before  MITCHELL,  DBAN.  FBLL^ 
BROWN,  and  MSSTBBZAT,  J  J. 

W.  H.  Hines,  for  appellants.  Samuel  L. 
Fedder  and  James  M.  Fritz,  for  appellee. 

PER  CI^BIAM.  The  learned  Judge  below 
found  as  a  fact  that  "there  is  no  evidence 
of  what  took  place  at  the  time  of  the  ex- 
ecution of  the  deed  in  question,  other  than 
that  afforded  by  th6  document  Itself;  nor 
is  there  any  evidence  that  the  purchase  mon- 
ey was  not  paid  In  cash  or  some  agreed 
upon  equivalent  therefor;  nor  that  the  ex- 
ecution of  the  deed  was  Induced  by  fraud 
or  undue  Influence;  nor  any  from  which 
those  facts,  or  either  of  them,  couid  be  fair- 
ly inferred."  It  is  objected  to  this  finding 
by  the  appellant  that  it  is  incorrect,  because 
there  was  evidence  as  to  conversations  be- 
tween Fink  and  his  grantee,  Kicberer,  as 
to  the  terms  on  which  the  conveyance  was 
to  be  made.  The  witness  stated  that  the 
conversation  to  which  he  testified  was  "J\ist 
before"  the  execution  of  the  deed,  but  on 


cross-examination  he  said  It  was  "along 
through  the  summer,  towards  fall;  I  don't 
remember  the  date."  The  deed  was  made 
on  September  18th,  and  the  conversation  tes- 
tified to  was  not  connected  closely  enough 
with  the  execution  to  make  It  part  of  the 
res  gestse,  or  sufficient  to  vary  the  terms 
of  the  writing. 

Appellant  further  calls  attention  to  the 
declarations  of  EUcherer  in  his  last  sickness 
to  Fink:  "I  cannot  live  to  fulfill  my  con- 
tract You  wUl  have  to  take  your  property 
Into  your  own  bands,"  etc  The  utmost  that 
these  declarations  amount  to  is  that  Klcher- 
er thought  Fink  had  a  right  to  rescind  the 
conveyance.  Whether,  in  view  of  the  act 
of  1866,  and  the  absence  of  any  evidence 
of  fraud.  Fink  had  any  such  right  or  not, 
we  need  not  consider.  Conceding,  for  argu- 
ment sake,  that  he  had,  he  chose  not  to  en- 
force It  The  Judge  found  on  this  point  that, 
"after  the  date  of  the  deed  both  Fink  and 
Kicberer  treated  the  property  as  belonging 
to  the  latter.  Klcherer  made  Improvements 
upon  It,  and  It  was  assessed  In  his  name 
from  1884  to  1890,  indnslve,  and  in  the  name 
of  his  'estate*  from  1891  to  1897,  both  in- 
clusive, and  from  1889  to  1900,  both  inclu- 
sive, it  was  assessed  in  the  individtial  name 
of  Thomas  Fink,  who  was  at  that  time 
guardian  of  the  estate  of  Lucy  M.  Klcherer, 
.the  child  and  heir  of  Frank  Klcherer.  There 
Is  no  evidence  as  to  how  or  why  the  assess- 
ment was  so  changed."  This  finding  dis- 
poses of  any  claim  the  appellants,  as  heirs 
of  Fink,  might  have  to  do  in  his  right  what 
he  clearly  refused  to  do  for  himself 

Decree  affirmed,  with  costs.  - 

CIM  Pa.  SE6) 
HOLT  V.  PENNSYLVANIA  H.  CO. 
(Sniveme  Court  of  PeonsylTauia.    May  25, 
1903.) 

'  RAILROADS— OCCUPATION    OF    8TRBBTS— DIT- 
TIES—INJURIES  TO  PERSON  ON  TRACK. 

1.  Where  the  tracks  of  a  'steam  railroad  com- 
pany are  laid  in  a  street,  though'  a  wagon  on 
the  track  is  required  to  get  out  of  the  way  of 
an  approaching  train,  the  railroad  compauy  is 
required  to  give  full  warning  of  its  approach, 
and  is  bound  to  keep  the  tram  under  such  con- 
trol as  not  to  injure  a  traveler  in  a  wagon 
going  in  the  same  direction  with  the  train. 

2.  Evidence  in  an  action  for  iujories  to  a 
person  on  wagon  by  a  train  on  the  track  of  a 
steam  railroad  company  occupying  a  public 
street  reviewed,  and  heli  that  the  question  of 
plaiutiS's  contributory  negligence  and  defend- 
ant's negligence  was  for  the  Jury. 

Appeal  from  C^urt  of  Common  Pleas, 
Philadelphia  County. 

Action  by  Thomas  El  Holt  against  the 
Pennsylvania  Railroad  Company.  From'  an 
order  refusing  to  take  off  a  nonsuit,  plaintiff 
appeals.    Reversed. 

Argued  before  MITCHELL,  FELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

William  O.  Kelr,  for  appellant  John 
Hampton  Barnes  and  Qeoixe  Tucker  Blsp- 
ham,  for  appellee. 


Digitized  by 


Google 


1066 


66  ATLANTIC  REPORTBB. 


(Pa. 


POTTER,  J;  It  appears  from  the  eTidence 
In  this  case  that,  upon  a  portion  of  Rlohmond 
street  in  Philadelphia,  two  tracks  for  a  street 
railway  and  one  track  for  a  steam  railroad 
are  laid.  The  street  railway  tracks  are  In 
the  center,  and  the  railroad  trade  is  at  one 
side.  All  the  tracks  are  so  laid  with  re> 
spect  to  the  paving  as  not  to  Impede  the  use 
of  the  street  by  vehicles  and  the  general  pub- 
lic. The  railroad  track  is  used  for  the  move- 
ment of  freight  trains  only.  The  plaintiff 
was  familiar  with  the  locality,  having  driven 
over  it  frequently.  UiK»n  the.  afternoon  of 
January  0,  1901,  he  was  driving  a  horse  and 
wagon  loaded  wlQi  iron,  going  north  upon 
the  easterly  track  of  the  troUegr  road.  When 
near  Huntingdon  street  a  trolley  car  behind 
him  rang  its  bell  for  him  to  clear  its  track. 
A  south-bound  trolley  car  was  approaching 
him  npon  the  other  trolley  track,  and  several 
wagons  were  In  the  space  between  the  trol- 
ley tracks  and  the  west  side  of  the  street 
Be  therefore  turned  to  the  right,  and  over 
npon  that  portion  of  the  street  where  the 
railroad  track  of  the  defendant  company  was 
laid.  He  continued  to  drive  along  the  street, 
with  one  wheel  of  his  wagon  between 'the 
rails  of  the  railroad  track,  until  the  trolley 
cars  behind  him  had  passed.  In  this  way  he 
consumed  about  four  minutes  of  time,  and 
traveled  abont  120  feet.  He  was  beginning 
to  torn  again  to  the  left.  In  order  to  get  back, 
into  the  trolley  track,  as  the  way  was  then 
open. for  him  to  do,  when  his  wagon  was 
stmck  in  the  rear  by  a  locomotive  engine  of 
the  defendant  company.  The  abode  was  not 
very  severe,  but  It  was  sufficient  to  drive  an 
Iron  shaft  which  lay  in  the  wagon  with  con- 
siderable force  against  the  plaintiff's  back. 
To  recover  for  resulting  injuries,  this  action 
was  brought 

Upon  the  trial,  the  learned  Judge  of  the 
court  below  was  of  the  opinion  that  the  plain- 
tiff was  guilty  of  contributory  negligence  in. 
driving  upon  the  part  of  the  street  where  the 
railroad  track  was  laid,  and  In  continuing 
there  until  his  wagon  was  stmck  in  the  rear 
by  the  approaching  engine.  Be  therefore  en- 
tered Judgment  of  compulsory  nonsuit  and 
bis  subsequent  refusal  to  take  It  off  is  here 
assigned  as  error.  This  is  not  a  case  of  one 
turning  into  the  track  In  front  of  an  ap- 
proaching train,  and  being  immediately 
struck.  If  it  were,  the  court  below  would 
nnquestionably  have  been  right  In  pronoun- 
cing it  Contributory  negligence.  The  plain- 
tiff was  occupying  the  pprtion  of  the  street 
included  "between  the  rails  for  several  mo- 
ments hefore  the  accident,  and  was  driving 
slowly  along,  and  was  in  the  act  of  turning 
back  into  the  trolley  track  when  his  wagon 
was  struck  by  the  engine.  The  case  was 
tried  In  the  court  below,  evidently,  upon  tbe 
theoi7  that  tbe  rights  of  the  defendant  to 
the  use  of  the  raUroad  track  at  the  place  of 
the  accident  were  precisely  the  same  as,  and 
no  iQss,  than  they  are  where  laid  upon  Its 
own  right  of  way,  purchased  or  condemned 


by  it  and  appropriated  to  its  exclusive  use. 
If  the  place  In  question  was  the  exclusive 
roadway  of  the  c<Hnpany,  in  which  the  public 
had  no  right  of  passage,  then  the  defendant 
would'  not  be  liable  to  one  who  drove  upon 
It  unless  the  injury  were  wiUfuUy  or  Inten- 
tionally inflicted.  But  If  It  was  a  street 
which  the  public  bad  a  right  to  use,  tbea, 
even  if  it  were  occupied  in  part  by  the  trade 
of  the  railroad,  bo  one  driving  ap<m  it,  and 
making  such  use  of  the  street  as  it  is  ordi- 
narily and  manifestly  Intended  for,  conld  be 
considered  as  a  trespasser.  It  is  tme  that 
such  a  one  might  be  guilty  of  contributory 
negligence  in  the  manner  in  which  he  made 
use  of'  the  street  and  drove  npon  the  track, 
but  be  could  not  from  the  mere  fact  of  be- 
ing upon  the  track  as  laid  in  tbe  street,  be 
consideied  a  trespasser,  and  held  to  forfeit 
his  right  to  exact  from  tbe  railroad  company 
a  reasonable  degree  of  care  In  the  running  of 
its  trains. 

In  the  present  case  It  Is  admitted  tliat  tbe 
acddent  occurred  upon  a  public  street  and 
notliing  appears  in  the  evidence  to  show  that 
tlie  defendant  company  had  anything  more 
than  a  right  to  lay  down  a  raihroad  track  there- 
ia,  and  run  cars  thoreon.  The  track  was  not 
raised  above  the  level  of  tbe  street  but  was 
laid  in  the  same  manner  as  the  street  car 
tracks,  and  was  .paved  in  with  Belgian  tdo(^8. 
All  this  indicated  that  the  street  retained  tts 
character  as  a  public  highway  for  the  use  of 
all  kinds  of  vehicles.  Under  these  circmn- 
stances,  it  could  not  be  considered  negligence, 
in  itself,  for  a  citizen  to  drive  over  or  along 
the  track. 

At  this  partlcalar  i)oint  tbe  street  was  oc- 
cupied with  two  tracks  of  a  street  railway, 
and  one  track  of  a  steam  railroad,  and  it  is 
not  apparent  that  the  rights  of  tbe  latter  to 
the  use  of  the  street  differed  In  any  degree 
from  those  of  the  street  railway.  In  fact  the 
argument  of  the  appellee  is  in  part  directed 
to  tbe  application  to  this  case  of  the  decisions 
In  street  railway  cases  upon  contributory  negli- 
gence. And  if  the  facts  Justified  their  appli- 
cation here,  such  authorities  would  certainly 
be  appropriate  and  controlling.  But  in  none 
of  the  cases  cited  do  we  find  sn^dent  simi- 
larity in  the  facts  to  those  now  nnder  consid- 
eration to  make  them  available  to  sustain  tbe 
action  of  the  court  below.  In  Winter  v.  Fed- 
eral St,  etc..  Pass.  Br.  Co.,  153  Pa.  26,  ^ 
Atl.  1028,  1»  li.  R.  A.  232,  the  doctrine  was 
carried  to  the  extreme,  but  there  the  plaintiff 
turned  his  wagon  squarely  across  the  track, 
and  left  it  there  .while  he  was  unloading,  and 
depended  _  upon  the  defendant  company  to 
avoid  a  collision  by  stopping  its  car  in  time 
while  apjvoachlng  upon  a  down  grade.  In 
Oilmore  v.  Federal  St.,  etc..  Pass.  By.  Co., 
153  Pa.  81,  26  Atl.  651,  34  Am.  St  Bep.  682. 
tbera  was  like  gross  ne^gence  upon  the  part 
of  the  plaintiff.  The  cases  ot  OUmartln  v. 
Lackawanna  Talley  Transit  Co.,  186  Pa.  193. 
40  Atl.  822,  and  Penman  v.  McKeesport,  eti^ 
By.  Go.,  aOl  Pa.  247,  60  AtL  878,  were  those 
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m  vhkb  tbe  pUdotiffs  wen  stmok'  vbile 
'walking  at  nlgbt  longitudinally  on  the  tracks. 
Tbere  Is  a  manUeat  difference  In  tb^  rule 
wbicb  Bbould  properly  be  applied  to  pedes- 
trians wbo  make  an  unfitting  use  of  tbe  street- 
way  In  converting  It  Into  a  footway,  and  tbat 
wblch  Is  appropriate  to  drivers  of  teams,  wbo 
have  a  right  to  use,  with  due  care,  any  por- 
tion of  a  public  driveway.  Eiacb  has  its  ap- 
propriate purpose— tbe  street  for  tbe  use  of 
tbe  horse  and  vehicle;  tbe  sidewalk,  for  tbe 
pedestrian.  When  either  Is  found  In  tbe  place 
set  apart  for  the  other,  it  Is  manifestly  out 
of  the  ordinary.  In  the  present  case  the  plain- 
tiff was  making  a  proper  and  legitimate  use 
of  the  street  The  condltious  under  which  tbe 
railroad  company  laid  and  used  its  tracks  at 
that  point  made  it  incumbent  upon  it  to  oper- 
ate its  trains  with  due  regard  to  the  safety  of 
other  people  wlio  were  also  rightfully  using 
tbe  street,  at  the  same  time. 

Tbe  testimony  shows  that,  when  it  became 
necessary  for  tbe  plaintiff  to  turn  out  of  the 
trolley  track  and  to  pass  over  to  the  railroad 
track,  be  did  not  drive  Immediately  in  front 
of  tlie  approaching  train.  On  tbe  contrary, 
he  drove  steadily  along  the  street  for  a  dis- 
Umice  of  perhaps  140  feet;  occupying,  as  was 
estimated,  about  four  minutes  of  time,  before 
his. wagon  was  reached  and  struck  by  the  en- 
gine. The  latter  in  the  sanie  time  had  run. 
only  about  840  feet,  so  that  it  Is  difficult  ta 
see  why  tbe  engine,  running  so  very  slowly, 
might  not  have  been  stopped  before  striking 
the  wagon  of  the  plaintiff.  However,  tbat  was 
a  matter  of  defense,  which  might  have  been 
satisfactorily  explained  to  the  Jury.  But  It 
was  for  them,  rather  than  for  the  court.  If 
the  plaintiff  was  lawfully  using  tbe  track  in 
front  of  the  approaching  train,  while  it  was 
hia  duty  to  give  way  to  it  and  not  obstruct  its 
progress,  yet  he  was  entitled  to  reasonable 
warning  and  reasonable  time  to  get  out  of  tbe 
way.  Tbe  employte  of  tbe  railroad  were 
bound  to  keep  the  train  under  proper  control, 
and  they  bad  no  right  to  run  into  plaintiff, 
either  upon  the  track,  or  while  in  the  act  of 
leaving  it  They  were  bound  to  use  every  rea- 
sonable effort  to  avoid  a  coHislon.  Whether 
or  not  they  did  so,  was  a  question  of  fact; 
and  this,  as  well  as  the  question  of  any  con- 
tributory negligence  upon  the  part  of  the  plain- 
tiff, should,  under  proper  instructions,  have 
been  left  to  the  Jury.  It  was  certainly  not  so 
dear  as  to  Justify  tbe  court  in  pronouncing 
upon  it  as  a  matter  of  law. 

The  assignments  of  error  are  sustained,  and 
tbe  Judgment  is  reversed,  and  a  venire  facias 
de  novo  is  awarded. 

(206  Pa.  Oh 

In  re  HOGG'S  ESTATE. 
(Supreme  Court  of  Pennsylvania.    June  2, 
1903.) 
PARTITION— KKTtmN—SUFFICIBNCT. 
1.  A  return  of  an  order  of  Inquest  in  parti- 
tion of  eqaai  undivided  interests  in  land  devised 
by  different  ancestors  is  fatfilly  defective  whers 
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tbe  entln  real  estate  is  gained  as  that  of  one 
ancestor,  when  hia  Interest  was  only  In  two- 
thirds  of  the  land,  and  when  the  proceedings 
were  had  as  if  it  were  but  one  estate. 

Appeal  from  Orphans'  Court,  Lancaster 
County. 

Ipi  the  matter  of  the  partition  of  the  es- 
tate of  Robert  Hogg,  deceased.  From  a  de-. 
cree  sustaining  exceptions  to  alias  inquest, 
Edna  E.  Hogg  appeals.    Affirmed. 

The  following  ia  the  opinion  of  tbe  court 
below  (Smith,  P.  J.): 

"Robert  Hogg  devised  to  his  son,  William 
H.  Hogg,  and  bis  granddaughter,  Edna  B. 
Hogg,  each  an  undivided  one-third  interest  in 
a  farm  In  Coleraln  township.  Rachel  Hogg 
devised  to  each  of  them  the  undivided  one- 
half  of  the  other  undivided  pncTthlrd  of  tbe 
same  farm.  Thus  William  and  Edna  each 
owned  an  undivided  one-half  Interest  in  a 
farm,  the  title  to  which  came  to  them  from  ^ 
different  ancestors.  It  will  serve  no  purpose' 
to  recite  tbe  various  steps  in  this  somewhat 
protracted  partition  proceeding.  Our  atten- 
tion is  now  directed  to  the  alias  inqnest  and 
return.  While  the  petition  for  the  Inquest 
recites  tbe  wills  of  Robert  and  Rachel  Hogg, 
and  traces  the  devisees'  titles,  it  seems  to  con- 
template a  partition  only  of  tbe  undivided 
interests  devised  by  Robert  Hogg.  The  dock- 
et entries,  as  well  as  the  indorsements  oh 
the  various  papers  filed,  so  Indicate.  Tbe  or- 
der reads:  'It  Is  ordered  by  tbe  court  tbat 
the  high  sheriff  of  Lancaster  county  do  again 
summon  a  Jury  to  view  tbe  said  premises 
and  make  partition  thereof  between  the  heira 
and  legal  representattves  of  said  deceased,' 
etc.  What  deceased?  Robert  Hogg.  Re- 
turn of  the  Inquest  In  these  words:  'Ap- 
praised and  valued  188  acres,  more  or  less 
(as  within  described),  at  $39.00  per  acre, 
amounting  to  $7,332.'  This  return  cerialnly 
did  not  imply  the  parting  of  or  the  appraising 
of  several  undivided  Interests  in  premises  de- , 
vised  by  different  ancestors.  The  whole  was 
appraised  as  having  come  from  one.  If  tbe 
two-thirds  Interest  devised  by  Robert  Hogg 
had  been  spe'ciflcally  appraised,  and  return 
thereto  made,  the  exception  might  have  been 
overruled,  and  partition  allowed  as  to  the 
two- thirds  Interest;  or  if  tbe  respective  in- 
terests which  came  from  the  several  an- 
cestors had  been  separately  appraised  and 
properly  distinguished  In  the  return,  an 
amendment  might  have  cured  the  other' de- 
fects. Irreconcilable  inconsistencies  bar  the 
way  to  a  confirmation  of  this  returh.  If  It 
was  tbe  Intention  to  partition  the  Interests 
devised  by  both -Robert  and  Rachel  Hogg,  it 
ought  to  hav«  been  made  to  so  appear  with 
particularity,  and  the  appraisement  ought 
to  have  been  clear  and  distinguishing.  The 
teturn  of  the  Inquest  Should  be  free  of  tmcer-- 
talnty  or  ambiguity.  •■  •  *  This  inqnest 
ought  to  have'  been  set  aside  for  manifest 
defects  even  bad  no  exceptions  been  filied: 
Often  the  sheriff  and  Jurors  are  tm^a^mlUar 
with  practice  in  the  orphans'  court,  and  wttl^ 
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the  statutes  relatiTe  to  partitions.  The  stat- 
ute provides  tbat  a  reasonable  allowance  to 
the  attorney  for  the  petitioners  may  be  made 
and  taxed  as  If  costs,  and  In  many  dis- 
tricts such  attorneys  furnish  the  Inquest  with 
proper  instructions  and  forms— a  practice  to 
be  commended.'  Christy's  Appeal,  110  Pa. 
638,  6  Atl.  205.  The  confirmation  of  the  In- 
quest and  return  is  refused.  The  same  Is 
set  aside  at  the  costs  of  the  petitioner." 

Argued  before  MITOHBIiL,  DBLAN,  FELL, 
BROWN,  and  POTTER,  JJ. 

B.  F.  Davis,  for  appellant  W.  TJ.  Hensel 
and  B.  Frank  Eready,  for  appellee. 

PER  CTJRIAH.  This  decree  Is  affirmed 
on  the  opinion  of  the  learned  judge  of  the 
orphans'  court 

'  (206  Pa.  rs) 
COMMONWEALTH  ex  xeL  MBBCANTILB 
TRUST  CO.  ▼.  CITY  OF  PITTS- 
BURG et  al. 
(Sapreme  Court  of  Pennsylvania.    May  26. 
1903.) 

MUNICIPAL     CONTRACTS— APPROVAL     Or    BS- 

TIMATBJ-PATMBNT— DUTIES  OF 

CONTROLLER. 

1.  A  contract  for  the  .building  of  a  reservoir 
provided  that  the  decision  of  the  director  of  the 
department  of  public  worlcs  shouid  be  binding 
4ipon  all  the  parties.  The  director  approved  an 
estimate  for  the  work.  Held,  that  the  esti- 
mate was  conclusive  upon  the  controller  of  the 
city,  and  he  had  no  discretion  to  refuse  to 
pay  it 

2.  In  mandamus  to  compel  a  city  controller  to 
pay  a  warrant  issued  to  a  contractor  for  a 
public  improvement,  under  which  contract  the 
decision  of  the  director  of  the  department  of 
public  works  was  to  be  conclusive,  the  con- 
troller cannot  allege,  as  a  ground  for  refusal 
to  pay,  that  the  work  was  not  done  according 
to  contract,  but  was  done  in  an  improper  man- 
ner intentionally,  of  which  fact  the  director 
had  notice  before  he  approved  the  estimate. 

Mestrezat,  3.,  dissenting. 

•     Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Mandamus  by  the  commonwealth,  on  re- 
lation of  the  Mercantile  Trust  Company, 
against  the  city  of  Pittsburg  and  John  B. 
Larkin,  city  controller.  From  the  Judgment 
defendants  appeal.    Affirmed. 

It  appeared  that  on  November  29,  1903,  the 
court  granted  a  writ  of  peremptory  man- 
damns.  63  Atl.  769.  Subsequently  a  motion 
was  made  to  quash  the  writ  on  the  ground 
that  no  notice  had  been  given  to  the  controller 
of  the  application  for  the  writ  The  court 
held  that  no  notice  was  necessary  to  a  public 
officer  in  a  proceeding  which  concerned  only 
the  performance  of  public  duties.  He  ac- 
cordingly discharged  the  rule  to  quash.  Sub- 
sequently, on  its  being  made  to  appear  that 
the  controller  had  other  reasons  which  he 
desired  to  present  to  the  court  as  grounds 
for  not  countersigning  the  warrant  the  court 
permitted  the  peremptory  writ  to  be  super- 
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seded,  and  allowed  an  alternative  writ  De- 
murrers were  filed  to  the  returns  of  the 
several  writs.  The  court  sustained  the  de- 
murrers, and  the  following  is  the  opinion  of 
the  cotHt  below,  filed  by  Shafer,  J.: 

"These  five  demurrers  to  the  return  of 
several  writs  of  alternative  mandamus  -were 
argued  together,  and  may  be  considered  to- 
gether; the  writs  being  to  enforce  a  coimter- 
sigrnlng  of  warrants  for  monthly  estimates 
for  as  many  amounts  claimed  to  be  due  the 
relator,  the  first  being  for  the  montb  of 
May,  1902.  A  similar  proceeding  was  hsd 
as  to  the  warrant  for  April,  1902,  on  which 
a  peremptory  writ  was  issued,  and  the  Judg- 
ment confirmed  by  the  Supreme  Court  Un- 
less the  present  cases  shall  api)ear  to  be 
materially  diflerent  from  that  case,  they  -win 
be  governed  by  it  Without  repeating  -what 
has  been  said  in  the  opinions  heretofore  filed 
in  these  cases,  it  is  sufficient  to  say  that  the 
question  really  Is  whether  or  not  any  Bob- 
stantially  new  matter  has  been  set  op  In 
these  cases,  additional  to  that  which  'was 
before  the  Supreme  Court  in  the  case  heard 
by  it,  and,  if  so,  what  Is  its  effect  So  far 
as  the  relators'  case  is  concerned,  it  is  practl- 
caUy  identical  with  that  presented  in  the 
case  already  determined,  except  that  each 
proceeding  Is  for  a  different  montb  and  a 
different  amount  If  there  is  any  difference, 
therefore.  It  must  be  found  In  the  returns. 

"The  first  matter  set  up,  not  contained  In 
the  former  return,  is  that  the  respondent 
as  controller,  is  not  bound  to  countersisn  a 
warrant  not  already  signed  by  the  recorder, 
and  that  the  warrants  presented  to  bim 
were  not  so  signed.  It  may  be  that  the 
controller  might  insist  that  a  warrant  duly 
signed  by  the  recorder  should  be  presented 
to  him  before  be  were  called  upon  to  connter- 
slgn  It;  but  where  the  refusal  to  sign  was 
not  based  upon  the  absence  of  the  recorder's 
signature,  but  for  other  reasons  the  respond- 
ent refused  to  sign  any  warrant,  as  in  this 
case.  It  does  not  seem  that  the  lack  of  the 
recorder's  signature  npcm  a  warrant  present- 
ed to  the  controller,  or  even  the  lack  of  the 
presentation  of  any  warrant  to  the  controller, 
would,  under  the  circumstances,  make  any 
dlfferoice.  The  case  seems  to  be  analogous 
to  that  of  a  tender  of  money,  where  the 
refusal  to  receive  any  money  excuses  the 
production  of  legal  tender. 

"In  the  former  return  It  was  alleged  that 
the  relators  owed  the  dty  |100  a  day,  on- 
der  the  contract  for  delay  in  finishing  the 
work,  and  that  the  amount  so  owing  was 
greater  than  the  sum  demanded  in  that  pro- 
ceeding. Tills  Is  repeated  in  the  present  re- 
turn, with  the  addition  that  the  amount  is 
now  1146,000,  and  that  a  resolution  was 
pending  In  council,  directing  that  these  dam- 
ages should  be  retained  and  enforced.  We 
cannot  see  any  real  difference  between  the 
two  allegations  of  the  returns.  If  the  ex- 
istence of  the  penal  clause  In  the  contract 
and  the  fact  that  the  amount  Incurred  under 
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ft  exceeded  the  amonnt  claimed,  was  not  an 
answer  to  tbe  former  writ,  it  Is  none  to  tbla. 
^or  can  we  see  that  the  restdution  in  ques- 
tion can  alter  the  relators'  rights. 

"In  the  retorli  in  the  former  case  it  was 
alleged  that  the  work  was  not  done  accord- 
ing to  the  contract,  although  it  was  not 
pointed  out  in  wliat  respects  it  was  not  ao 
done.  In  the  present  return  rarious  partlco- 
lars  are  pointed  out  in  which  the  work  done 
is  said  to  be  different  from,  and  inferior  to, 
tliat  required  by  tbe  contract.  This,  we  oon- 
ceire,  however,  makes  no  difference,  for,  if 
the  director  of  public  works  Is  the  arbiter, 
bis  decision  cannot  be  impeached  by  declar> 
Ing  him  to  have  made  a  mistaken  or  untrue 
certificate,  whether  the  allegations  are  gen- 
eral or  Bpedflc.  It  is  further  alleged  tlut  the 
reservoir  is  now  completed,  or  supposed  to  be 
so,  and  that  water  has  been  turned  into  it,  and 
that  it  leaks  very  badly.  This  also  appears 
to  us  to  be  beside  the  question,  as  It  does 
not  appear  by  the  contract  that. the  relators 
guarantied  to  make  a  reservoir  that  should 
not  leak,  but  only  one  that  should  be  bnllt 
according  to  the  plana  and  8i>ecificatlan8. 
The  returas  also  contain  a  number  of  other 
allegations  as  to  the  injury  that  will  be  done 
to  the  dty  if  the  payments  demanded  are 
made,  but  all  of  them  rest  upon  the  allega- 
tions as  to  Imiierfect  work,  which.  In  the 
face  of  the  contract  as  to  the  powers  of  the 
director,  the  city  and  its  accounting  officer 
cannot  allege  against  the  relator. 

"The  only  additional  allegations  are  those 
which  relate  to  the  knowledge  of  the  director 
of  public  works  that  the  work  done  was 
done  In  an  inferior  manner,  upon  a  coiropt 
bargain  between  the  relator  and  the  former 
incumbent  of  the  office,  and  other  allega- 
tions of  like  import,  which  together  were 
claimed  by  the  respondent's  counsel  upon  the 
argument  to  amount  to  a  charge  of  fraudu- 
lent conduct  on  the  part  of  the  director  of 
public  works,  such  as  to  render  his  certificate 
invalid.  In  the  opinion  filed  on  January  26, 
1903,  allowing  the  respondent  time  to  correct 
and  amend  his  return  In  this  respect,  it  was 
pointed  out  that  In  the  original  return  no  such 
fraud  was  charged,  and  we  need  not  r^)eat 
what  was  then  said.  The  respondent  has  since, 
under  the  leave  so  given,  filed  a  correction  or 
amendment  to  his  return,  the  substance  of 
wliich  is  that  tbe  director  who  Id  alleged  to 
have  made  a  corrupt  bargain  with  the  re- 
lator is  not  the  same  director  who  Issued  the 
estimate,  but  was  one  of  his  predecessors, 
but  that  tbe  present  director  had  notice  of 
the  corrupt  bargain,  and  that  be  had  notice 
that  the  work  was  done  according  to  it;  that 
a  former  director  bad  condemned  certain 
work  and  ordered  its  removal,  but  that  it  has 
not  been  removed;  and  that  the  present  di- 
rector, I>efore  making  the  estimates,  had  no- 
tice tliat  the  work  was  not  done  according 
to  plans  and  specifications,  and  that  the  fail- 
ure so  to  do  it  was  Intentional  on  the  part  of 
tbe   relator;    and  that  the   director  either 


knew  of  the  specific  defects  set  out  in  the 

return,  or  was  willfully  blind  to  them.  Tak- 
ing the  allegation  of  the  correction  or  amend- 
ment as  additional  to,  and  not  a  substitute 
for,  the  original  return,  and  looking  at  them 
together,  they  amount  substantially  to  tbe 
allegation  that  the  work  was  improperly  done 
in  certain  respects;  that  the  doing  of  the 
work  in  this  Improper  manner  by  the  relator 
was  intentional;  that  the  director  had  no- 
tice of  this  before  he  approved  the  work,  but 
approved  it  notwithstanding.  In  other  words, 
they  say  that  the  decision  of  the  director 
was  erroneous  and  unjust  As  was  decided 
in  the  case  of  Hostetter  v.  The  City  of  Pitts- 
burgh, 107  Fa.  419,  the  fraud  for  which  the 
decisions  of  an  arbitrator  may  be  attacked 
must  be  actual  and  intentional,  and.  not  con-, 
structlve,  or  such  as  flows  from  an  erroneous 
or  unjust  Judgment,  and,  further,  that  such 
decisions'  cannot  be  'voided,  unless  by  proof 
of  fraud  practiced  on  him,  or  by  proof  of  acci- 
dent or  mistake,  by  which  be  "was  deceived 
or  misled  so  that  in  fact  the  award  is  not  the 
result  of  his  own  Judgment'  If  this  were 
not  the  law,  it  would  be  of  little  avail  to  re^ 
fer  questions  of  any  sort  to  arbitrators,  as 
the  losing  i>arty  commonly  believes  the 
award  against  him  to  be  erroneous  and  un- 
just and  the  arbitrator  to  have  willfully  dis- 
regarded what  he  believes  to  be  established 
facts. 

"We  are  therefore  of  opinion  that  nothing 
has  been  set  up  In  return  to  these  writs,  ad- 
ditional to  what  was  set  up  In  the  case  al- 
ready decided,  which  furnishes  a  reason  why 
the  peremptory  writs  should  not  be  issued. 
The  demurrers  in  each  of  the  cases  above 
named  are  therefore  sustained,  and  it  is  or- 
dered that  Judgment  be  entered  for  plaintiff 
and  against  the  defendants  in  each  of  the 
said  cases,  with  costs,  and  that  a  peremptory 
mandamus  issue  in  each  of  said  cases  as 
provided  by  law." 

Argued  before  MITCHEm  DEAN,  FELL, 
BROWN,  and  MESTBEZAT,  JJ. 

George  W.  Guthrie  and  W.  B.  Rodgers,  for 
appellant  William  A.  Stone,  H.  L.  Castlei 
and  J.  A.  Langfltt  for  appellee. 

MITCHELL,  J.  These  judgments  are  af- 
firmed on  the  opinion  of  the  court  below. 

HESTBBZAX.  J.,  dlssenttoc 


(206  Pa.  370) 

ANDREWS  et  aL  V.  BLUB  RIDOB  PACK- 
ING CO. 
(Supreme  Court  of  Pennsjlvania.    May  25, 
1908.) 

AFFIDAVIT  OF  DBFEN8B— ACTION   ON   MOTl^ 
8UFFICIBNCY— AMBNOMBNT. 

1.  Where  an  afladavit  of  defense  in  an  action 
against  a  corporation  is  swom  to  hj  the  busi- 
ness manager,  it  Is  nnnecessarT  for  him  to  set 
forth  bis  information  and  belief. 

2.  An  affidavit  of  defense  executed  by  a  cor- 
poration in  an  action  on  a  note  averred  that 
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the  ctalrii  -wtm  'Me  money  4ne  Cor  •flyiuicea  t* 
defendant  nnder  contract  nnder  which  plaintiff 
was  to  sell  on  commission  the  product  of  de- 
fendant's fruit-packing  business  ;  that  plaintiff 
refused  to  take  all  of  the  product,  whereby  part 
of  it  was  left  over  the  Mason,  to  the  loss  of 
defendant ;  that  plaintiff  had  failed  to  give  due 
credit  for  the  goods  actually  taken,  and  had 
oyercharged  commissions  on  the  part  sold,  and 
was  indebted  to  defendant  in  a  greater  sum 
than  the  amount  of  the- notes.  SeM  to  atate  a 
good  defense. 

3.  Where  the  defense  set  up  in  an  affidavit  of 
defense  is  probably  good,  but  is  insufficiently 
stated,  a  aappiemental  affidavit  la  properly  al- 
lowed. 

Appeal  from  Oonrt  of  OoiAmon  Pleas,  La* 
seme  Oounty. 

Action  by  B.  W.  Andrews  and  Oeorfre  M. 
Bandall,  trading  as  B.  W.  Andrews  &  Oo., 
against  the  Bine  Ridge  Packing  Company. 
From  a'  decree  discharging  rule  for  Judg- 
ment for  want  Of  a  sufficient  afBdavlt  of 
defense,  plaintiffs  appeal.    Affirmed. 

Argued  before  MITCHELL,  DBAN.  FBLL, 
BROWN,  and  MESTREZAT,  JJ. 

Felix  Ansart  and  John  O.  Johnson,  for 
appellants.  John  T.  Lenataan  aiid  T.  J.  Chase; 
for  appellee. 

MITCHBLL,  J.  An  affidavit  of  defense 
should  set  fortbi  fully  and  fairly  facts  suffi- 
cient to  show  prima  facie  a  good  defense, 
and.  If  It  falls' 'to'  do  so,  either  from  omis- 
sion of  essential  facts  or  manifest  eraslTe^ 
ness  In  the  mode  of  statement,  it  will  be  In- 
sufficient to  pret6dt  judgment.  But  If  not 
deficient  in  either  of  these  respects,  and  on 
its  face  fairly  setting  forth  a  prima  facie 
defense,  It  Is  not  to  be  subjected  to  close 
technical  examination  as  if  It  was  a  special 
plea  demurred  to.  Itb  office  is  to  prevent 
a  summary  Judgment,  and  for  that  purpose 
a  showing  of  k  defense,  with  certainty  to  a 
common  intent;  is  sufficient.  Tested  by  this 
standard,  the  first  affidavit  of  defense  was 
sufficient  It  was  made  by  the  business 
manager  of  the'  defendant  in  positive  terms. 
As  such  officer  he  mnst  be  presumed  to  be 
acquainted  with  the  facts,  and,  as  be  took 
the  responBlbiUty  of  rwearing  positively  as 
of  his  own  knowledge)  It  Was  unnecessary 
for  him  to  set  forth  his  Information  and 
belief.  Newbofd  v.  Penno6k,  154  Pa.  6S1, 
26  Atl.  606;  Wolf  T.  Jacobs,  187  Pa.  260, 
41  AtL  27.  The  affidavit  set  up  a  defense  to 
the  whole  of  plalntifl's  olalin,  arising  from 
a  set-o£C  In  the  same  transaction.  The  de- 
fense, in  substance,  is  that  plaintiff's  claim 
is  for  money  due  on  certain  promissory 
notes  given  as  memoranda  for  advancements 
by  plaintiff  to  defendant -on  a  contract  un- 
der which  the  plaintiff  was  to-  take  and  sell 
on  commission  the  entire  product  of  defend- 
ant's fruit-packing  operations;  that  plaintiff 
had  refused  to  take  the  whole  product, 
whereby  part  of  it  Vrtis  left  over  the  season, 
to  defendant's  loss;  that  plaintiff  had  not 
accounted  and  given  credit  for  the  whole  of 

■■  ■     —         ■  ■  ■    .    . .         ■  .       .  :    .    .  .       ,       , 

f  <.  8e«  Flaadtng,  vol.  »,  CeDt-Dlgi.  {809. 


the  goods  actually  taken,  had  overcharged 
commissions  on  the  part  sold  and  accounted 
for;  and  that  the  plaintiff,  upon  tiiese  trans- 
actions, was  indebted  to  the  defendant  in  a 
greater  sum  than  the  amount  of  the  notes 
sued  upon.  If  made  out  as  to  the  facts, 
this  was  a  good  defense  to  the  whole  claim. 
So  far  as  it  rested  on  the  contract,  the  court, 
having  the  latter  before  it,  could  look  imo 
the  respective  obligations  of  the  parties;  but 
as  to  the  failure  to  account  for  goods  sold, 
and  the  overcharge  in  regard  to  commissions, 
the  result  could  only  be  shown  by  testimony 
as  to  facts,  and  a  critical  examination  of  the 
aooonnta,  which  can  only  Im  bad  at  a  trial. 
The  supplemental  affidavits,  though  they 
complicate  the  statement  of  facts  somewhat, 
do  not  materially  vary  the  defense,  and,  as 
the  original  was  sufficient,  they  were  onnec- 
essary.  If  the  insufficiency  of  an  affidavit 
is  manifestly  in  the  substance  of  a  defense, 
or  If  evasiveness  Is  patent  in  the  manner  of 
statement,  it  la  nsnal  and  proper  to  give 
Judgment;  bat  otherwise  a  snxiplemental  af- 
fidavit is  allowable,  and  la  usually  allowed. 
The  origin  of  the  affidavit  of  defense  law 
was  in  an  agreement  of  the  Philadelphia 
bar  in  1795  (see  note  by  Mr.  W.  W.  Oarr  to 
Detmold  ▼.  Gata  Vein  Goal  Co.,  8  WUy. 
Notes  Cas.  867,  Fed.  O&S.  No.  S,830),  subse- 
quently enforced  by  role  of  court,  the  va- 
lidity of  which  was  snstalned  In  Vanatta  v. 
Anderson,  8  Bin.  417.  The  affidavit  nnder 
this  rule,  however,  was  only  that  to  the  best 
of  defendant's  knowledge  and  belief  there 
was  a  Just  and  good  defense.  Bat  and«'  the 
act  of  1SS5  (P.  L.  88)  in  relation  to  the  dls- 
titct  court  of  Philadelphia  It  was  required 
that  the  affidavit  should  state  "the  nature 
and  character"  of  the  defense.  Under  this 
act  the  district  court  held  that,  to  enable  the 
court  to  Judge  of  the  natnre  and  character 
of  the  defense,  the  affidavit  must  set  forth 
the  facts.  The  question  then  at  once  arose 
as  to  the  sufficiency  of  the  facts  stated  to 
constitute  a  good  defense,  and  the  practice 
of  granting  Judgments  for  Want  of  a  suffi- 
clent  affidavit  rested  for  half  a  century  on 
"the  uncontrovertible  Judicial  deduction  that 
an  Insufficient  affidavit  was  legally  no  affi- 
davit at  all."  Stedman  v.'  Poterie,  139  Pa. 
100,  21  Atl.  210.  In  Walker  v.  Morgan,  2 
Wkly.  Notes  Cas.  173,  Williams,  J.,  refers 
to  the  fact  that  no  act  of  assembly  had  given 
the  courts  of  Allegheny  county-  authority  to 
enter  Judgment  for  want  of  a  sufficient  affi- 
davit of  defense,  and  there  was  bo  general 
statute  giving  express  sanction  to  such  Judg- 
ments tmtil  the  procedure  act  of  May  25, 
1887  (P.  L.  271).  Long  before  that,  however, 
the  practice  had  become  general,  and  was 
established  beyond  questloD.  As  a  corollary, 
the  practice  was  equally  well  established  to 
allow  a  supplemental  affidavit  "If  the  court 
deem  the  defense  to  be  probably  good,  bnt 
defectively  btated."  1  Tronbat  &  Haly,  { 
423.  This  was  done  in  the  interest  of  Jus- 
tice, aiid  the  same  reasons  that  move  the 
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court  to  aftow  a  supplemental  affldarit  may 
move  It  to '  allow  a  second  or  third  supple^ 
mental,.  U  It  still  appears  probable  that  tbe 
defense  Is  good,  and  the  defect  merely  In  tbe 
mode  of  statement.  The  extent  of  the  In- 
dulgence Is  largely  In  the  discretion  of  the 
conrt 
Order  affirmed. 


(206  Pa.  MS) 

8BI7BBD  V.  PBNNSTIiyANIA  B.  OO. 

(Supreme  Court  of  PennsylTanla.    June  2, 
1903.) 

APPEAL  —  ASSIGNMENTS  OV  ERROR  —  RAIL- 
ROADS —  INJURIES  AT  CROSSING  —  NBOU* 
GENCB— INSTRUCTIONE^BVIDBNCB. 

1.  It  ia  not  proper  on  appeal  to  raise  the  same 
qaestiOD  by  duCerent  assignments  of  error. 

2.  In  an  action  against  a  railroad  company 
tor  injuries  at  a  grade  crossing,  vrhere  the  eTi- 
denoa  shows  the  nature  thereof,  opinion  evi- 
dence that  the  crossing  was  dangerous  was  er- 
roneously admitted. 

8.  It  is  not  negligence  per  se  for  a  railroad 
company  not  to  guard  a  crossing  with  a  flag- 
man, but  it  is  a  fact  to  be  considered  in  deter- 
mining whether  due  care  was  exercised  by  the 
railroad. 

4.  Where  the  CarHsle  Tables  are  admitted  In 
an  action  to  recover  for  personal  injuries,  it  is 
insnfflcieot  for  the  court  to  state  In  its  charge 
that  the  tables  were  some  aid,  but  not  conclu- 
■ive,  in  determining  the  probable  life  of  plain- 
tiff, but  all  the  circumstanees  affecting  the  prob- 
able duration  of  his  life,  as  disclosed  by  the 
evidence,  should  be  called  to  the  attention  of  the 
jury. 

5.  Bvidence  in  an  action  for  injuries  at  a 
grade  crossing  reviewed,  and  keld  that  the  qnet- 
don  of  plaintiff's  ^contribntovy  negligwce  was 
for  the  jury. 

6.  A  request  for  an  instruction  is  properly 
refused  where  it  contains  several  propositions 
of  law,  some  of  which  are  bad. 

•  Appeal  from  Oonrt  of  Common  Pleas,  Sny- 
der County. 

Action  by  WllUam  P.  B^red  against  the 
Pennsylvania  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Argued  before  MITCHBLL,  DKAN,  FELL, 
BBOWN,  and  MESTREZAT,  JJ. 

Andrew  A.  Leiser,  for  appellant  C  P. 
Ulricb  and  A.  W.  Potter,  for  appellee. 

MESTREZAT,  J.  It  is  not  the  number  of 
exceptions  taken  during  the  trial  nor  the 
number  of  assignments  o^  error  filed  in  this 
court  that  determines  the  importance  of  the 
cause  or  the  merits  of  the  appeal  when  the 
case  reaches  tbe  appellate  court  This  sug- 
gestion has  been  made  so  often  by  this  court 
that  its  repetition  would  seem  useless  were 
it  not  that  occasionally  counsel  stlU  seem  to 
think  it  necessary  to  raise  the  same  ques- 
tion by  several  different  assignments  of  er- 
ror. Here  we  have  seven  assignments,  which 
raise  but  the  single  question  of  the  compe- 
tency of  a  witness  to  express  an  oplnign  as 
to  the  dangerous  character  of  the  crossing 
where  the  accident  occurred.    A  like  obser- 
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vatlon'  may  be  made  as  to  the  other  assign- 
'  ments,  and  it  is  safe  to  say  that  of  th6  30 
assignments  of  error  filed  in  this  case  one- 
flfth  of  the  number  would  have  been  ade-. 
Quate  to  raise  all  the  questions  presented  by 
this  record  for  our  consideration.  We  make 
these  suggestions  with  the  hope  that  we  may 
be  relieved  from  an  examination  of  an  un- 
necessarily voluminous  record,  such  as  we 
have  before  us,  should  the  next  trial  of  this 
cause  be  followed  by  an  appeal. 

We  think  it  was  error  to  admit  the  opinion 
of  witnesses  to  show  that  the  crossing  where 
the  collision  occurred  was  dangerous.  The 
competency  of  such  testimony  is  based  upon 
necessity.  Where  facts  disclosed  by  the  evi- 
dence give  an  adequate  and  Intelligent  de- 
scription of  the  situation,  opinion  evidence 
Is  not  admissible.  Here  there  can  be  no  dif- 
ficulty In  placing  before  the  jury  by  proper 
evidence  the  exact  situation  of  the  crossing 
and  its  approaches,  so  that  the  Jury  will  be 
enabled  to  determine  with  equal  correctness 
as  the  witness  the  character  of  the  crossing. 
The  testimony  produced  on  tbe  trial  shows 
the  number  of  tracks,  the  manner  In  which 
aiey  cross  the  highway,  the  frequency  with 
which  and  the  purpose  for  which  they  were 
used  by  the  railroad,  the  cars  standing  on 
tbe  track  at  the  time  of  the  accident  the 
buildings,  trees,  etc.,  along  the  approaches 
which  obstruct  the  view  of  an  approaching 
train;  in  a  word,  every  fact  which  a  Juror 
couTd  kno*  by  personal  inspection  of  the 
premises,'  and  which  would  qualify  him  to 
testify  as  a  witness.  The  Jury,  therefore, 
would  have  the  same  information  and  knowl- 
edge of  the  situation,  and  be  as  competent 
and  capable  of  forming  an  opinion  as  to  the 
dangerouig  character  of  the  crossing,  as  any 
witness  who  might  be  called  to  the '  stand. 
No  special  knowledge  or  training  was  nec- 
essary to  qualify  a  witness  or  Juror  to  de- 
termine whether  the  crossing  was  dangerous 
or  not,  and,  a  full  and  adequate  description 
of  the  drcnmstances  and  situation  having 
been  given  by  the  witnesses,  there  was  no 
necessity  for  opinion  evidence  on  the  subject, 
and  its  admission  was  error. 

The  learned  trial  Judge  charged,  inter  alia, 
as  follows:  "If  this  crossing  was  not  a 
more  than  OTdlnarily  dangerous  crossing,  then 
the  sounding  of  the  bell  and  blowing  of  the 
whistle  was  sufficient  notice,  and  the  com- 
pany would  not  be  to  blame  for  not  having  a 
watchman  or  flagman  at  that  i>olnt;  and,  if 
the  whistle  was  blown  and  the  bell  was  rung 
as  the  engine  approached  the  crossing,  they 
have  done  their  full  duty  at  this  point  If 
you'  find  i;i  addition  that  it  was  not  a  dan- 
gerous crossing."  This  was  clearly  mislead- 
ing and  erroneous,  and  was  not  cured  by  any 
other  part  of  the  charge.  In  effect  the  court 
said  to  the  Jury,  if  the  crossing  was  danger- 
ous, it  was  negligence  per  se  for  the  com- 
pany not  to  guard  it  with  a  flagman  or 
watchman.  As  suggested  by  counsel,  all 
railroad  crossings  are  more  Ot  less  danger- 
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0U8,  and  are  so  regarded.  Tbe  Jary  there- 
fore was  told  by  the  court  that  the  failure 
to  furnish  a  fiagmao  or  watchman  at  the 
place  of  the  accident  was  negligence.  The 
learned  Judge  may  not  have  Intended  to  eay 
this  to  the  Jury,  but  such  was  clearly  the 
effect  of  that  part  of  the  charge  Just  quoted. 
On  running  Its  trains  oyer  a  crossing,  a  rail- 
road company  must  exercise  the  care  requir- 
ed by  all  the  circumstances,  and  the  failure 
to  perform  this  duty  Is  negligence.  It  must 
adopt  and  use  some  means  for  the  protection 
of  those  who  may  be  crossing  its  tracks  at 
their  Intersection  with  a  public  highway. 
But  what  particular  means  shall  be  used  to 
protect  the  public  when  using  the  crossing 
with  due  care  is  left  to  the  railroad  com- 
pany which  operates  the  road,  the  law  mere- 
ly demanding  and  requiring  reasonable  care 
In  view  of  all  the  circumstances.  Says 
Clark,  J.,  In  Lehlgb  Valley  RaUroad  Com- 
pany T.  Brandtmaier,  113  Fa.  610,  6  AtL  238: 
"The  law  does  not  designate  the  mode  In 
which  these  precautions  against  Injury  on 
part  of  the  company  (at  crossings)  are  to  be 
exercised.  There  is.  It  may  be  conceded,  no 
eommon-Iaw  duty  on  part  of  the  company  to 
station  flagmen  or  to  maintain  gates  at  pub- 
lic £:rade  crossings,  unless,  indeed,  under  the 
particular  circnmstances,  the  public  safety 
cannot  otherwise  be  reasonably  secured. 
But  the  fact  that  flagmen  are  not  stationed 
at  such  a  crossing  and  that  gates  are  not 
there  maintained  are  matters,  proper  to  be 
considered,  with  other  facta,  In  a  given  case, 
tn  determining  the  rate  of  speed  which  is  rea- 
sonably consistent  with  the  public  safety." 
The  twelfth  and  thirteenth  assignments  of 
error  must  be  sustained. 

B^m  the  charge  and  his  answer  to  points 
we  are  satisfied  that  the  learned  trial  Judge 
Intended  to  instruct  the  Jury  that  compensa- 
tion was  the  measure  of  damages.  Some  of 
the  language  used  In  the  charge  on  the  sub- 
ject may  be  open  to  criticism,  but,  if  so,  on 
another  trial  this  fault  may  be  avoided.  The 
rule  as  to  the  measure  of  damages  in  cases 
of  this  character  is  so  well  established  by  a 
long  line  of  decisions  that  it  need  not  be 
repeated  here. 

Having  admitted  the  Carlisle  Tables  to 
show  the  expectancy  of  life  of  the  plalntUI, 
the  learned  trial  Judge  should  have  more 
carefully  guarded  the  effect  of  the  evidence 
by  directing  the  attention  of  the  Jury  to  the 
circumstances  afCecting  the  duration  of  the 
life  in  question.  As  said  In  Stelnbrunner  T. 
Pittsburg,  etc.,  Railway  Company,  148  Pa. 
504,  23  Atl.  239,  28  Am.  St  Rep.  806:  "Their 
value,  where  applied  to  a  particular  case^ 
will  depend  very  much  upon  othet  matters, 
such  as  the  state  of  health  of  the  person,  his 
habits  of  life,  his  social  surroundings,  and 
other  circumstances  which  might  be  mention- 
ed." It  Is  not  sufficient  to  say,  as  the  court 
did,  that  the  tables  were  some  aid,  bnt  not 
conclusive.  In  determining  the  probable  life 
Qf  the  plaintltC.    All  the  circumstances  af- 


fecting the  probable  duration  of  tbe  plain- 
tiff's life  as  disclosed  by  the  evidence,  or 
concerning  which  there  was  testimony,  sboold 
have  been  called  to  the  attention  of  the  Jnty. 
Unless  this  is  done^  and  In  a  very  pointed 
and  direct  way,  by  the  court,  mortality  tablM 
are  very  likely  to  have  more  weight  with  the 
Jury  tlian  should  be  given  evidence  <tf  ttuit 
character. 

Under  the  evidence,  the  plaintiff's  negli- 
gence, like  that  of  the  defendants  s,  was  a 
question  for  the  Jury.  He  did  not  drive  reck- 
lessly nor  carelessly  In  front  of  a  moving 
locomotive,  if  his  evidence  Is  believed.  Car- 
roll v.  Penna.  R.  R.  Co.,  12  Wkly.  Notes  Cas. 
348,  and  kindred  caseis,  therefore,  are  not  ap- 
plicable to  the  facts  disclosed  by  the  evidence 
In  this  case.  The  Jury  wonid  have  been  Jos- 
tifled  in  finding  that  the  plaintiff  did  what 
the  law  exacted  of  him,  and  stopped,  looked, 
and  listened  for  an  approactiing  train  l>efore 
he  attempted  to  cross  the  defendant  com- 
pany's tracks.  He  testified  that  the  point  at 
which  he  stopped  was  between  60  and  70 
feet  from  the  track,  and  "wtiB  the  best  place 
I  could  get  to  look  through."  The  view  east- 
ward, from  which  the  train  aroroached,  was 
somewhat  obstructed;  bnt  he  says  that  at 
that  point  th«:e  was  an  open  space  of  60  feet, 
through  which  he  could  see  in  an  easterly 
direction  the  railroad  tracks.  "I  looked  out 
through  there,"  he  says,  "and  there  was  noth- 
ing to  be  seen  ahead  of  me,  and  I  thought  I 
could  drive  across."  He  had  passed  safdy 
over  two  tracks,  and  his  horse  was  b^ond 
the  third  track  when  his  vehicle  was  stniCk 
and  he  was  injured.  The  facts  thus  disclosed 
were  sufficient  to  send  the  case  to  tbe  Jnry 
on  the  question  of  the  plalntUTs  negUgence. 
It  was  argued  by  counsel  for  the  appellant 
that  it  "is  conclusively  shown  by  the  fact 
of  the  collision  itself  and  by  the  testimony 
of  disinterested  eyewitnesses  that  Seifred  did 
not,  in  truth,  stop  at  all,"  and  the  appellant's 
testimony  to  sustain  the  argument  is  quoted 
at  length  In  the  printed  brief.  But  this  ar- 
gument, like  the  testimony,  was  for  the  Jury, 
and  not  for  ttiis  court.  There  was  testimony 
Introduced  by  the  plaintiff,  if  believed,  to 
warrant  a  finding  that  he  did  stop,  look,  and 
listen  at  a  place  where  he  could  see  an  ap- 
proaching train.  The  fact  that  the  view  In 
the  direction  in  which  he  looked  was  not 
entirely  unobstructed  does  not  convict  him  of 
stopping  In  tbe  wrong  place.  There  be  could 
see,  and  it  was  his  duty  to  stop  at  that  point, 
and  to  use  the  opportunity  thus  given  him  to 
prevent  a  collision  by  looking  and  listening 
for  an  approaching  train.    This  he  did. 

The  defendant's  counsel  embodied  In  some 
of  his  requests  for  instruction  several  propo- 
sitions of  law,  some  good  and  others  clearly 
not.  The  learned  trial  Judge  was  therefore 
right  in  refusing  them.  A  point  should  con- 
tain but  a  single  legal  proposition,  and  be  so 
constructed  tliat  the  trial  court  can  answer 
it  by  a  simple  affirmation  or  negation. 

Such  matters  aa  inadvertently  crept  into 
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th«  cue  during  the  trial,  and  an  complained 
of  here,  will  doubUeas  not  appear  In  the  next 
Mai,  and  need  not  recelTO  any  special  at- 
"^ntion  at  this  time. 

The  Judgment  of  the  conrt  below  la  te- 
▼ersed,  and  a  venire  fadas  de  noTO  la  award- 
ed. 


(lOCPk.  411) 

OBIST  et  aL  T.  BAPP. 

(Supreme  Gout  of  PennsylTanla.    Jane  2, 
1903.) 

INJITRT  TO  BMPLOYfi— BVIDBNCB-QUAUFIOA- 
TION  OF  JUROR— REVIEW. 

1.  Evidence  in  an  action  to  recover  damages 
for  the  death  of  an  employs  by  the  fall  of  a 
scafFolding  on  which  be  worked  reviewed,  and 
held  sufficient  to  take  the  case  to  the  Jnry  on 
the  question  of  defendant's  negligence.    ' 

2.  Id  an  action  to  recover  for  injuries  re- 
ceived iff  the  fall  of  a  scafFolding,  a  model  of 
the  scaffolding  maj  be  used  by  a  witness  for 
the  purpose  of  lUustration,  though  the  model 
is  not  in  evidence. 

8.  A  Judgment  of  the  trial  coort  on  spparent- 
ly  snffldent  evidence  that  no  relationship  exists 
between  a  party  and  a  Juror  on  a  motion  for  a 
new  trial  will  not  be  reviewed. 

Appeal  from  Ooort  of  Common  Plena,  Lan- 
caster CJonnty. 

Action  by  Mollle  Getat  and  others  against 
Dlonysius  H.  Rapp.  Judgment  for  plalntiSs, 
and  defendant  appeals.    Afllrmed.  ' 

Argued  before  MITCHELL,  DBAN,  FELL, 
BROWN,  and  POTTER,  JJ. 

John  A.  Ooyle  and  William  H.  Brinton,  for 
appellant.  W.  V.  Hensel  and  B.  D.  Rellly, 
for  appellees. 

PER  C1TRLLM.  There  was  testimony  that 
the  scaffold  was  erected  in  an  nnnsual  man- 
ner, with  Insnfflclent  planks  and  insufUcient 
nails,  and  that  for  that  reason  it  was  not 
capable  of  bearing  safely  the  weight  that 
would  be  put  upon  It  If  the  Jury  believed 
this  evidence,  the  cause  of  the  accident  was 
shown,  and  It  was  clearly  a  question  for  the 
Jury. 

So,  also,  whether  the  defective  construc- 
tion was  so  manifest  that  the  plaintiff's  de- 
cedent should  have  seen  it,  and  bis  not  doing 
so,  or  his  use  of  the  scaffold  in  disregard  of 
its  faulty  construction,  was  contributory  neg- 
ligence on  his  part,  was  for  the  Jury.  Where 
■witnesses  who  were  experienced  carpenters 
differed  on  that  question,  the  court  certainly 
could  not  determine  It  as  a  matter  of  law. 

The  defendant's  third  point— that.  If  an  em- 
ploys is  injured  by  the  negligence  of  a  fel- 
low employs,  the  employer  Is  not  responsible 
—was  affirmed  by  the  Judge  with  the  addition 
that  the  employer  is  responsible  for  the  acts 
of  a  vice  principal,  but  that  Asper,  the  work- 
man who  built  the  scaffold  In  this  case,  was 
Bot  a  vice  principal.  Taken  by  itself,  this  ad- 
dition seems  somewhat  Irrelevant,  and  Is 
assigned  for  error  on  that  account  But, 
even  if  so,  it  could  not  have  done  any  harm 


to  appellant,  and  Ita  rdevancy  la  clearly 
shown  by  the  learned  Judge  in  his  opinion 
refusing  a  new  trial:  "It  had  been  suggest- 
ed by  counsel  for  the  plaintiff  that  Asper 
was  a  vice  principal,  and  so,  that  the  Jury 
might  thoroughly  understand  the  law  of  the 
case,  we  not  only  told  them  that  the  proposi- 
tion contained  In  the  point  was  correct,  but 
also  that  while  an  employer  was  responslbie 
for  the  acta  of  the  vice  principal,  Asper  was 
not  a  vice  principal,  but  a  fellow  workman 
with  Geist,  and  that  his  negligence,  aa  such. 
If  the  building  of  the  scaffold  was  entirely 
Intrusted  to  him,  would  not  render  Rapp  lia- 
ble." So  explained,  the  answer  was  not  onlj 
relevant,  but  more  favorable  to  appellaLl 
than  the  bare  affirmation  of  his  point  would 
have  been. 

The  assignment  of  error  to  the  use  of  the 
model  cannot  be  sustained.  The  model  yra" 
not  put  in  evidence,  nor  treated  as  such,  but 
merely  used  for  llluatration  of  the  descrip- 
tion by  the  witness  of  the  mode  of  bulldin.; 
the  scaffold.  The  witness  might  have  put 
the  boards  together  In  the  presence  of  the 
Jury  by  way  of  Illustration  as  part  of  his 
testimony,  or  counsel  might  have  done  tbc 
same  thing  as  part  of  his  argument  Uagan 
V.  Carr,  198  Pa.  606,  48  AtL  688.  The  appel- 
lant had  and  exercised  the  same  privilege  as 
part  of  his  side  of  the  case. 

The  assignment  of  error  that  "the  court 
erred  in  refusing  to  grant  the  defendant  ii 
new  trial  for  the  following  reasons:  B.  F. 
Brenner,  one  of  the  Jurors  sworn  in  the  caso, 
was  a  brother-in-law  of  Ezra  Gelst,  the  lat- 
ter being  a  brother  of  Abram  Gelst,  the  Injur- 
ed deceased,  and  the  person  who  was  looking 
after  the  plaintiff's  case,  gathering  evidence, 
sitting  with  plaintiffs  counsel  during  the  en- 
tire trial,  and  one  of  the  witnesses  of  the 
plaintiff,  and  the  witness  wbo  contradicted 
some  of  defendant's  witnesses  In  most  Impor- 
tant particulars,"  is  not  a  correct  statement 
of  the  facts.  In  the  argument  this  Is  modi- 
fied into  the  statement  that  the  Juror  and 
Etera  Geist  had  married  foster  sisters;  but 
even  this  Is  not  correct  The  facts  were, 
as  stated  by  the  Judge  In  his  opinion  refus- 
ing a  new  trial,  that  "the  Juror  was  neither 
a  relative  of  the  plaintiff  nor  was  he  a  rela- 
tive of  her  brother-in-law,  Ezra  Gelst  He 
had  no  acquaintance  at  all  with  the  plaintiff, 
so  far  as  we  are  Informed.  His  wife's  moth- 
er worked  as  a  servant  In  the  family  of 
Ezra  Gelst's  wife's  father,  and  the  child,  who 
afterwards  became  Mrs.  Brenner,  was  there 
at  the  time."  The  Judge  at  the  trial,  with 
the  parties  and  Jurors  before  him.  Is  In  far 
better  position  to  determine  the  weight  to  be 
attached  to  circumstances  of  apparent  favor 
or  otherwise  than  we  can  possibly  be,  and  It 
would  require  proof  of  a  much  closer  con- 
nection between  party  and  Juror  tban  waa 
here  shown  to  Justify  us  in  Interfertns  with 
his  discretion. 

Judgment  affirmed. 
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(2H  Pa.  S90  T 

BBERT  T.  JOHNS  et  aL 

(Supreme  Ooort  ot 'Pemuylrania.   Jane  2, 

1903.) 

EiSTOPPEI<-ASSDHPTION   OF   DBBT— ACCORD 
AND  SATISFACTION. 

1.  Where  a  creditor  gives  a'  4ebtor  a  receipt 
in  full  of  the  amount  of  his  claim,  when  in 
fact  only  a  portion  thereof  was  paid,  and  the 
debtor  sells  his  entire  stock  to  another,  who,  on 
the  strength  of  the  receipt,  asaumes  in  a  no- 
tice all  the  debts  of  the  vendor,  the  creditor  is 
estopped  by  reason  of  the  receipt  from  malting 
any  claim  for  the  balance  against  the  porchaser 
of  the  goods, 

2.  A  payment  of  less  than  the  entire  sum  due 
is  a  yalid  accord  and  satisfaction  as  to  third 
parties, 

Appeal  from  Ooort  of  Common  Pleas,  Ad- 
ams Comity. 

Action  by  Augustus  H.  Ebert,  trading  as 
B.  Ebert  &  Sons,  against  S.  L.  Johns  and 
Harry  N.  Gltt.  Judgment  for  defendants, 
and  plaintiff  appeals.    Kerersed. 

Argued  before  MITCHELL,  DEAN, 
BROWN,  MESTRBZAT,  and  POTTBB,  JJ, 

Bobert  Snodgrass,  William  McSherry,  and 
W.  O.  Sheely,  for  appellant  William  Hersh, 
William  &  WUUam  Arch  McClea^,  and  F.  J. 
Nelson,  for  appelleea. 

MITCHELL,  J.  This  case  grows  out  of  the 
same  transaction  as  that  of  Sargent  et  aL  T. 
Johns  (opinion  filed  herewith)  55  AtL  1061, 
and  most  of  the  questions  inyolved  have 
been  discussed  and  determined  in  that  case. 
But  there  is  one  important  feature  in  which 
there  is  a  wide  dlCCerence.  In  the  former 
case  there  were  two  grounds  on  which  the 
Jury  were  entitled  to  find  the  Ihiblllty  of 
defendants:  First,  that  they  bad  in  fact  as- 
sumed the  payment  of  Sargent's  chilm;  and, 
secondly,  that  they  had  legally  assumed  It 
by  estoppel  after  the  publication  of  notice 
to  AUeman's  creditors,  and  the  latter's  change 
of  iwsitlon  in  reliance  upon  It.  Neither  of 
these  grounds  exists  in  the  present  case. 
There  is  no  evidence  on  which  the  jury 
could  find  that  the  defendants  assumed  in 
fact,  or  Intended  to  assume,  the  payment  of 
Ebert's  claim  as  a  part  of  the  consideration 
In  the  purchase  of  Alleman's  stock.  The 
whole  body  of  the  evidence  Is  to  the  con- 
trary. 

Nor  does  the  publication  of  the  notice 
In  the  Gettysburg  Compiler  to  the  creditors 
of  Alleman,  even  conceding,  as  the  jury  tiave 
found,  that  it  was  by  authority  of  defend- 
ants, raise  any  estoppel  In  favor  of  the  plain- 
tiff, as  a  review  of  the  facts  will  show; 
Alleman  was  indebted  to  many  parties,  In- 
cluding Ebert,  and  the  latter  was  pressing 
for  his  money.  Alleman,  being  unable  to 
pay,  proposed  to  sell,  out  to  Ebert,  but  after 
some  negotiation  this  plan  fell  ttirough,  and 
Alleman  then  endeavored  to  obtain  a  loan 
from  defendants.  The  latter  required  a 
statement  of  his  financial  condition,  and  final- 
ly agreed  to  buy  his  stock  If  the  bulk  of  his 
debts,  as  shown  by  a  prepared  list,  could  be 


paid  or  settled.  To  facilitate  tbJs  arrange- 
ment, Kbert  signed  a  paper  containing  a  list 
of  Alleman's  creditors,  with  the  amount  of 
their  claims,  on  which  Ebert  receipted  for 
$5,000,  "In  full  satisfaction  and  payment  of 
all  sums  of  money  due  us  by  said  Alleman 
on  book  account,  for  money  loaned,  notes, 
or  in  any  other  way  or  matter  whatsoev^. 
*  *  *  I  also  acknowledge  that  the  afore- 
said payment  to  us  made  includes  tfae  pay- 
ment of  the  following  bills  of  goods  purchas- 
ed by  said  Alleman,  or  by  me  for  said  Alle- 
man, and  I  hereby  expressly  agree  to  as- 
sume said  bills,  and  to  pay  the  same  to  the 
holders  thereof.  ♦  *  •  I  also  acknowl- 
edge that  the  aforesaid  payment  tnclndes 
the  payment  by  said  Alleman  of  all  notes 
given  by  said  Alleman  to  us,  whether  the 
same  have  been  discounted  by  ns  or  not, 
and  I  hereby  expressly  agree  to  take  np  an 
of  said  notes,  and  to  deliver  the  same  to 
said  Alleman."  In  explanation  of  the  inclu- 
sion of  other  creditors,  it  was  shown  that 
Ebert  was  not  only  a  creditor  of  Alleman 
for  goods  sold  to  him  directly,  but  was  also 
liable  to  other  dealers,  from  whom  be  had 
purchased  goods  for  Alleman  on  the  pledge 
of-  his  own  credit  Armed  with  tliis  paper, 
Alleman  procured  the  defendants  to  pur- 
chase his  stock,  and  paid  over  to  Ebert  $5,- 
<XX)  of  the  purchase  money.  This  money  he 
got  from  defendants  on  the  faith  of  that 
paper,  by  which  they  were  led  to  Ijelieve 
that  Ebert* 8  debt  was  settled,  and  the  «tber 
claims  on  the  list  assumed  by  him.  When, 
therefore,  defendants  published  the  notice  to 
Alleman's  creditors,  they  had  a  right  to  rely 
on  Ebert's  representation  that  he  .was  no 
longer  a  creditor,  and  he  was  estopped  from 
setting  up  any  claim  against  defendants. 
Sargent  &  Co.  and  the  other  creditors  who 
were  in  Ignorance  of  this  arrangement,  and 
no  parties  to  it  even  if  they  had  known  of 
It,  were  entitled,  as  ahready  discussed  in  that 
case,  to  rely  on  the  notice,,  and  as  to  them 
defendants  were  estopped  from  denying  their 
liability.  But  no  such  estoppel  arose  in  fa- 
vor of  Ebert  for  he  had  previously  estopped 
himself  by  the  receipt,  signed  for  the  purpose 
of  inducing  defendants  to  advance  money 
either  as  loan  or  purchase,  and  the  purchase 
by  defendants  op  the  faith  of  that  receipt 

The  learned  Judge  below,  in  a  general  way, 
took  this  view,  but  left  it  to  tlie  Jury,  al- 
ways with  the  qualificatiou,  "provided  the 
Jury  find  that  in  the  purchase  of  the  store, 
by  agreement  between  defendant  company 
and  Alleman,  the  defendant  company  did 
not  assume  the  payment  y>i  the  plaintiff's 
claim."  But  there  was  no  evidence  on  which 
the  Jury  could  be  permitted  to  so  find.  The 
execution  of  the  paper  by  plaintiff,  and  the 
use  of  it  by  Alleman  as  the  basis  of  the  sale 
to  defendants,  were  not  denied,  and  the  es- 
toppel of  the  plaintiff  should  have  been  rul- 
el  by  the  court  as  a  matter  of  law,  on  the 
undisputed  facts. 

All  the  plaintiff's  points  on  the  estoppel 
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M  defendant!  by  the  -published  notice  were, 
tor  the  foregoing  reasons,  entirely  Irrelevant; 
and  should  have  been  refused. 

All  the  iK^ts  In  regard  to  accord  and  sat- 
isfaction were  also  Irrelevant,  and  should 
have  been  refused.  Whether  the  receipt  of 
18,000  by  Ebert  as  In  full  for  an  indebted- 
ness said  to  have  been  four  times  that  amount 
was  a  good  accord  and  satisfaction  between 
■him  -and  Alleman  waa  immaterial.  It  waa 
aald  that  It  was  a  payment  of  part  of  the 
debt  before  It  was  due,  and  therefore  valid. 
But,  however  the  facts  may  be  as  to  that, 
the  point  had  no  relevancy  to  this  case. 
The  rule  that  payment  of  a  smaller  sum  ia 
not  a  good  accord  and  satisfaction  for  a 
larger  one  applies  -only  between  debtor  and 
creditor.  It  was  a  deduction  of  strict  scho- 
lastic logic  in  the  days  when  money  was  re- 
garded as  having  a  fixed  and  unchangeable 
TJaloe.  Hence,  a  part  payment  of  money  dne 
eonid  never  logically  be  treated,  even  by 
agreement;  as  eqnlvalent  to  a  payment  of 
the  wh^.  In  the  business  methods  of  the 
present,  it  has  come  to  be  recognized  that 
money,  like  other  commodities,  has  floctua- 
tlons  of  value,  not  only  In  the  general  mar- 
ket, but  also  and  more  especially  to  the  in- 
dividual. To  a  merchant  with  a  note  com* 
log  due  $S,000  before  8  o'clock  to-day,  which 
will  save  his  commercial  credit,  may  well 
be  worth  more  than  |20,000  to-morrow,  after 
his  'note  has  gone  to  protest.  The  recognl- 
tlMi  of  this  business  condition  has  led  to  a 
statutory  change  of  the  rule  in  some  states. 
1  Am.  &  Eng,  Ency.  of  Law,  tit  "Accord" 
<2d  Bid.),  p.  414.  '  But  the  rule  was  always 
regarded  as  more  logical  than  Just,  and  as 
coming  very  close  to  a  contrhdiction  of  the 
general  rale  that  the  law  will  not  measure 
tbe  amount  or  value  of  the  consideration  if 
trartles  have  agreed  upon  It  Hence,  any 
<!lrcnmstance  of  variatloni  such  as  payment  at 
a  dUferent  place  or  before  the  debt  is  due, 
has  been  held  sufiSclent  to  take  a  case  out 
of  the  rule.  But  the  nde  itself  never  bad 
any- application  tO' a  payment  by  a  third 
party,  and  that  was  the  case  here.  The 
16,000  paid  by  Axeman  to  plaintiff  was  fur- 
nished by  defendants  In  conslderatioii  of  the 
receipt  which  platntUf  signed  for  that  pur- 
pose. As  between  these  parties,  it  was  a 
valid  consideration,  and  raised  the  estoppel 
already  discussed. 

Judgment  reversed. 


(toe  Pa.  428) 

WHEBLEB  V,  EQUITABLE  TRUST  00. 

(Snpreme  Coiprt  of  Pennsylvania.    July  8, 

180S.) 

TITUP  INSHRANCBt'-CONBTROCITION  OF  POUOT 
—ACTION. 
1.  A  poIi(7  of  title  insurance  indemnified  the 
tesnred  against  Iosh  from  defects  or  unmarket'' 
ability  of  title  and  contained  in  a  note  to  the 
schedule  a  guaranty  to  complete  certain  build- 
ings according  to  plans  mentioned  therein.  Held, 
that  plaintiff  in  an  action  thereon  conld  not 
show  that  the  houses  were  not  built  in  accord- 


ance with  iriahs  without  prior  proof  of  actual 


2.  In  an  action  on  a  policj  of  title  insorance 

indemnifying  against  loss  from  defects  of  title, 
and  containing  a  note  with  a  guaranty  to  com- 
plete ceitain  buildings  according  to  iilans,  the 
contract  is  an  entire  one  under  the  indemnifica- 
tion covenant,  and  cannot  be  divided  into  one 
to  indemnify  against  loss  from  defects  of  title 
and  another  to  guaranty  that  the  buildings  shall 
be  finished  in  accordance  with  plana 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Susan  Farnum  Wheeler,  ex- 
ecutrix of  Charles  Wheeler,  against  the  Eq- 
uitable Trust  Company.  From  an  order  re- 
fusing to  take  off  a  nonsuit  plaintiff  appeals. 
Affirmed. 

When  Frank  Loughran  was  on  the  stand 
the  following  offer  was  made:  "I  offer  to 
show  that  the  seventeen  houses  on  Douglas 
street  between  Foster  and  Arch  streets, 
west  of  Thirty-Second,  were  not  built  in  ac- 
cordance with  the  plans  and  specifications 
filed  with  the  Equitable  Trust  Company,  In 
accordance  with  the  policy,  by  John  D.  Pha- 
roah,  and  the  cost  necessary  to  make  those 
houses  conform  to  those  plana  and  specifica- 
tions. Mr.  Brown:  Yon  offer  to  {Hwve  that 
by  this  vrltness?  Mr.  Taylor:  Yes.  Mr. 
Brown:  I  object,  because  It  la  Irrelevant  and 
because  the  witness  la  not  qualified  to  tes- 
tify as  o(  or  about  February  25,  1809,  when 
completion  was  claimed  to  have  been  guaran- 
tied. (Objection  sustained.  Exception  for 
plaintiff.)" 

Argued  before  MITCHELI.,  DEAN,  FELX>, 
BROWX,  MESTBEZAT,  and  POTTER,  JJ. 

0.  Berkeley  Taylor,  (or  appellant  Ira  Jew- 
ell Williams  and  Smpson  &  Brown,  toe  ap- 
pellee. 

DEAN,  J.  The  Equitable  Trust  Company 
on  May  15,  1688,  delivered  to  plaintiff,  ex- 
ecutrix of  Charles  Wheeler,  deceased,  a  pol- 
icy of  title  Insmrance  in  the  amount  of  (50,- 
000.  The  Subject  Insured  was  a  mortgage 
for  |61,8U0,  made  by  John  D.  Pharoah,  oti 
17  ground  rents  issuing  out  of  17  lots  and 
buildings  thereon,  situate  on  Douglas  street 
in  Philadelphia.  This  mortgage  was  taken 
by  plaintiff  as  collateral  security  for  a  loan. 
It  is  not  alleged  that  there  Is  any  defect  lit 
the  title  to  the  ground  rents  which  has  ren- 
dered them  unmarketable.  The  policy  stip^ 
olates  that  defendant  "win  Indemnify,  keep 
harmless,  and  Insnro  tlie  said  Susan  Farnum 
Wheeler,  executrix,  •  •  •  against  all  loss 
or  damage  not  exceeding  fifty  thousand  dol- 
lars," arising  from  defects  or  unmarketable- 
ness  of  title  or  loss  as  descMbed  in  Schedules 
A  and  B,  wMdi  are  set  out  in  and  form  part 
of  the  policy.  In  a  note  to  Schedule  B  oc^ 
cmrs  this  statement:  "Note.— The  completion 
of  seventeen  buildings  on  said  lots  of  ground 
In  accordance  with  the  plans  and  specifica- 
tions filed  with  this  company  by  John  Di 
Pharoah  within  ntoe  months  of  the  data 
hereof  (unless  destroyed  by  tcni  together 
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with  all  municipal— John  H.  ConneUan— Im- 
provementa  free  of  municipal  Hens  ia  here- 
by gaarantied."  Pbaroah,  who  had  mort- 
gaged the  ground  renta  to  plaiutlff  for  a 
loan  to  him,  having  defaulted  in  payment  of 
the  rents,  the  mortgage  was  foreclosed,  and 
the  ground  renta  purchased  at  sherUTa  sale 
by  Richard  M.  Elliot  for  Mrs.  Wheeler,  the 
price  at  which  they  were  knocked  down  be- 
ing only  $500.  The  plaintiff  then  brought 
suit  against  the  trust  company  for  damages 
sustained  by  her  by  breach  of  the  conditions 
of  the  policy  of  Insurance.  The  breach  aver- 
red by  her  was  of  the  stipulation  in  the  note 
to  Schedule  B  as  heretofore  quoted,  in  that 
the  houses,  as  she  averred  in  her  statement 
were  not  completed  according  to  the  plans 
and  specifications  filed  with  the  trust  com- 
pany by  John  D.  Pharoah. 

At  the  trial,  plaintiff,  after  showing  that 
she  purchased  the  ground  rents  at  sheriff's 
sale  on  the  mortgage,  and  reading  in  evi- 
dence her  policy  of  Insurance,  called  to  the 
witness  stand  Frank  Loughran,  a  builder 
of  experience,  and  made  the  following  offer: 
''X  offer  to  show  that  the  seventeen  houses  on 
Douglas  street,  between  Foster  and  Arch 
streets,  west  of  Thirty-Second,  were  not  built 
in  accordance  with  the  plans  and  specifica- 
tions filed  with  the  Equitable  Trust  Compa- 
ny in  accordance  with  the  policy,  by  John 
D.  Pharoah,  and  the  cost  necessary  to  make 
those  bouses  conform  to  those  plans  and 
speclflcationB."  This  was  objected  to  by  de- 
fendant on  the  ground  that  the  evidence  was 
irrelevant,  and  on  the  further  ground  that 
witness  had  made  no  examination'  of  the 
houses  until  some  time  after  the  policy  was 
issued.  The  oonrt  sustained  the  objection. 
Plaintiff  declined  to  offer  further  evidence, 
and  thereupon  the  comrt  directed  a  nonsuit, 
^hich  it  afterwards  refused  to  take  off,  and 
we  have  this  appeal  by  plaintiff  assigning 
for  error  the  rejection  of  the  testimony  of 
Loughran. 

Whether  this  testimony  was  relevant  de- 
pends upon  a  proper  construction  of  the  pol- 
icy. Was  it  an  indemnity  against  loss  or 
damage  by  a  failure  of  the  mortgage  as  se- 
curity? Or  was  it  a  guaranty  for  comple- 
tion of  the  buildings  as  specified  in  the  note 
to  ^Schedule  B?  If  the  latter,  the  testimony 
was  relevant;  if  the  whole  instrument  was 
merely  a  covenant  to  Indemnify  against  loss 
or  .damage,  the^  the  testimony,  when  offer- 
ed, was  irrelevant,  and  properly  rejected. 
The  policy,  in  its  general  teems,  is  one '  of 
indemnity.  In  ttie  commencement  clause  it 
says:  "The  Equitable  Truat  Company  in 
(^nsideration  of  the  sum  of  $1,125  to  them 
paid  by  Susan  Famum  Wbeeli»,  etc.,  do 
hereby  covenant  that  they  will  indemnify, 
keep  harmless,"  her  against  all  loss  and  dam- 
age, not  exceeding  $50,000,  which  the.  in- 
sured shall  sustain  by  reason  of  any  defects 
in  or  unmarketability  pf  the  title  to  tbe 
property  which  is  the  -  subject  of  the-  mort> 
gage.-  ;Excecting,    however,   defects,   liens, 


and  incumbrances  specified  In  Schedule  B. 
These  are  listed  thus:    Accuracy  of  descrip- 
tion, taxes  of  1888,  water  rent,  building  re- 
strictions,  mechanics'   liens   not   of   record. 
Then  follows  the  note  which  guaranties  the 
completion   of    the    17   buildings    within    9 
months  from  the  date  of  the  policy,  free 
from  liens  for  municipal  improvements.    It 
seems  to  us  the  policy  was  one  of  Indemnity 
alone.    The  word  "guaranty"  is  used  in  the 
note,  but  its  use  in  that  connection  does  not 
change  or  split  into  two  parts  the  general 
Intent  of  the  contract,  which  is  one  of  in- 
demnity.   The  plainly  expressed  intent  is  to 
indemnify  against  loss  from  defects  or  un- 
marketability  of   title.    Then   come   certain 
exceptions  in  Schedule  B;   but  these  do  not 
fully  express  the  intent  of  the  parties,  so 
the  note  is  added,  making  an  exception  to 
the   exceptions— that    is,    John    D.    Pharoah 
will  within  nine  months  complete  the  bnilfl- 
ing  according  to  the  plans  and  specifications, 
and  free  from  ■  municipal  liens  and  improve- 
ments.   That  is,  notwithstanding  the  excep- 
tions,  the  general  indemnity  contract  sliall 
extend  to  and  cover  any  loss  from  failure 
in  these  particulars.    The  note,  although  in- 
aptly  worded,   is   Intended   to  signify   that, 
if  the  buildings  should  not  be  completed  in 
accordance  with  the  specifications,  then,  if 
any  loss  be  sustained  thereby  by  plaintiff, 
such  loss  should  come  imdw  the  indeoonifi- 
cation  covenant  of  the  policy.    But  the  con- 
tract is  not  Intended  by  its  terms  to  be  sev- 
ered into  two— one  to  indemnify  against  loss 
from  defects  of  title,  and  one  to  guaranty 
that  the  buildings  shall  be  finished  in  accord- 
ance with  certain  plans  and  specifications. 
If  the  contract  were  one  of  guaranty,  then 
the  plaintiff,   although  she  may   have  lost 
nothing  on  her  collateral.  Instead  may  really 
have  largely  profited  by  the  sale  of  it,  woold 
have  a  right  to  recove/ ;  on  the  other  hand, 
if  the  contract  were  one  of  indemnity  alone, 
she  could  not  recover  unless  she  proved  a 
loss  on  the  mortgage.    This  is  the  8uI>Btance 
of  the  decisions  in  Wheeler  v.  Real  Estate 
Title  Ins.  &  Trust  Oo.,  160  Pa.  408,  28  AtL 
849,  and  Seymour  ▼.  Tradesmen's  Trust,  etc., 
Co.,  203  Pa.  161,  52  Ati.  12S.    We  hold  that 
this  policy,  taking  it  as  a  whole,  is  a  con- 
tract of  indemnity,  and  recovery  can  be  had 
on  it  only  as  such.- 

The  plaintiff  avers  that  the  bouses  were  not 
completed  according  to  the  plans  and  speci- 
flcations,  and  that  their  value  in  consequence 
has  depreciated  in  the  snm  of  $15,174;  bat 
she  does  not  aver  any  loss  on  the  mortgage 
which  die  took  as  collateral  for  her  loan. 
She  bought  in  all  the  gronnd  rents,  and  now 
owns  them.  For  anything  that  appears,  they 
may  be  worth  far  more  than  the  mortgage, 
and  she  may  be  largely  the  gainer,  notwith- 
standing the  failure  to  complete  the  houses 
according'  to  the  spedflcatioDs.  As  prelim- 
inary to  a  recovery  on  the  sfTpulation  of  the 
note  to  Schedule  B,  plaintiff  must  show  that 
she   has   not  been .  indemnified  and  .saved 
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liarmless  on  ber  collateral  mortgage;  tbat 
<}efendant  has  failed  in  that  particular.  Then 
she  can  go  further,  and  show  that  the  fail- 
ure to  complete  the  building  caused,  or  tend- 
ed to  cause,  the  loss.  This  was,  in  effect, 
tbe  ruling  of  the  learned  trial  judge  when 
he  says:  "If  any  loss  is  shown,  the  plain- 
tiff will  be  entitled  to  show  the  condition  of 
the  buildings  in  accordance  with  the  Ger- 
man-American Company  Case,  190  Pa.  247, 
42  Atl.  682,  and 'Show  the  difference  in  their 
value  as  they  were  and  as  they  would  have 
been  had  they  been  completed  according  to 
the  speclflcatlons." 

In  view  of  what  we  hare  said,  we  think 
the  court  below  properly  held  that  at  that 
stage  of  the  trial  Loughran's  evidence  was 
irrelevant,  and  therefore  rejected  it.  This 
being  the  only  assignment  of  error,  it  is 
OTerruled,  and  the  Judgment  is  affirmed. 


cm  Pa.  MS) 

In  re  MINNICH'S  ESTATE. 
(Supreme  Court  of  PcnngylTaniat    Jmie  2, 

WILL-CONSTaUOTION— SPBNOTHRIFT  TRD8T. 
1.  Where  testatrix  leaves  her  estate  to  a 
trustee  to  invest,  and,  if  it  is  invested  in  real 
estate,  to  allow  her  son  to  occupy  it,  and  to  pay 
taxes  and  make  repairs'  if  the  son  fails  to  do 
80,  and  pay  any  balance  of  the  income  to  the 
son,  with  directions  that  the  income  was  not 
to  be  In  any  wise  liable  for  any  debts  of  the 
son,  or  for  any  debts  thereafter  contracted,  it 
creates  a  valid  spendthrift  .trust,  although  there 
is  no  devise  over  after  the  son's  death. 

Appeal  from  Orphans'  Court,  Lancaster 
County. 

In  tbe  matter  of  the  estate  of  Anna  Min- 
nlcb.  From  a  decree  dismissing  exceptions 
to  the  adjudication,  Jacob  U.  Mlnnlcta  ap- 
peals.   Affirmed. 

At  tbe  audit  Jacob  O.  Mlnnich  claimed  bis 
share  of  his  mother's  estate,  divested  of  any 
trust.  The  material  portion  of  the  will  of 
the  testatrix  was  as  follows:  "The  part  or 
share  coming  to  my  son  Jacob  0.  Minnlch,  I 
give  and  bequeath  to  my  brother  Abraham 
B.  Oberholtzer,  of  Lebanon  County,  Pa.,  in 
trust  for  the  use  and  benelit  of  my  said  son 
Jacob  O.  Minnlch,  said  trustee  to  Invest  tbe 
funds  at  interest  at  his  discretion,  either  in 
real. estate  or  otherwise  and  pay  to  my  said 
son  the  interest  thereof  as  often  as  It  may 
accrue,  and  if  Invested,  in  real  estate  to  give 
him  the  Income  or  occnpatlon  of  same,  pro- 
viding he  pays  all  taxes  upon  it  and  keeps 
the  samQ  in  reasonable  repair  from  time  to 
time  during  the  term  of  his  life,  and  In  case 
of  neglect  said  trustee  shall  pay  the  taxes 
and  make  the  necessary  repairs,  and  deduct 
from  bis  annual  Income  the  amount  so  ex- 
pended, and  pay  annually  to  him  the  bal- 
ance; and  if  invested  at  interest,  said  trustee 
shall  pay  the  annual  state  tax  on  the  same, 
and  deduct  it  from  the  income,  and  the 
same  is  not  to  be  in  any  wise  liable  for  any 


debts  owing  by  my  said  son,  nor  for  any 
debts  that  may  be  hereafter  contracted  by 
him."  The  court  awarded  the  fund  to  the 
trustee.  Exceptions  to  the  adjudication  were 
dismissed  by  tbe  court  Error  assigned  was 
in  dismissing  exceptions  to  auditor's  repo^ 
Argued  before  MITCHELL,  DEAN,  FELL, 
brown;  and  POTTER,  JJ. 

I.  C.  Arnold  and  J.  H.  Ugbt,  for  appellant 
O.  P.  Brlcker,  for  appellee. 

PER"  CURIAM.  The  testatrix,  It  Is  true. 
as  appellant  claims,  left  him  the  entire  net 
income  of  his  share  of  her  estate,  without 
any  devise  over  of  tbe  corpus  after  bis  death. 
But  she  put  It  In  the  bands  of  a  trustee,  with 
active  duties  to  perform  In  the  payment  of 
taxes  and  r^alrs  if  tbe  devisee  failed  to  di> 
so,  and  with  the  express  direction  that  "tbe 
same  Is  not  to  be  in  any  wise  liable  for  any 
debts  owing  by  my  said  son.  nor  for  any 
debts  that  may  be  hereafter  contracted  by 
bim."  This  was  a  valid  spendthrift  trust, 
wlilch  could  not  be  allowed  to  be  defeated 
by  banding  over  the  corpus  of  tbe  estate  to 
the  control  of  the  cestui  que  trust. 

Decree  affirmed  at  costs  of  .appellant.        ; 


I  (MM  Fa.  483) 

WATERHOUSE  v.  WATERHOUSE. 

(Supreme  Conrt  of  Pennsylvania.    July  9, 
1903.) 

JUDGMENT— OPHNINQ— ISSUES. 

1.  "^TOere  a  husband  confessed  judgment  to 
his  brother  in  a  large  amount,  under  which 
the  house  in  which  his  wife  lived  was  seiced 
and  advertised  for  sale,  and  the  husband  had 
become  hostile  to  the  wife,  and  had  threatened 
that,  if  die  did  not  leave  his  home,  be  would 
get  rid  of  his  property,  and  the  wife  filed  a  peti- 
tion for  rule  to  open  judgment  so  as  to  protect 
her  dower  rights,  and  tbe  testimony  of  the 
brothers  as  to  the  consideration  of  the  judgment 
note  was  not  free  from  contradiction,  the  wife 
was  entitled  to  have  the  judgment  opened,  and 
to  have  an  issue  to  determme  whether  there 
was  good  consideration  for  the  judgment,  and 
whether  it  had  been  coUnsively  confessed  to 
defraud  her. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  William  H.  Waterhouse  against 
Edward  L.  Waterhouse.  Judgment  for  plain- 
tiff. From  an  order  discharging  a  rule  to 
open  judgment  on  petition  of  Qeorgena  K. 
Waterhouse,  she  appeals.    Reversed. 

From  tbe  record  it  appeared  that  on  Jan- 
nary  31,  1902,  Edward  L.  Waterhouse  con- 
fessed Judgment  in  the  sum  of  $12,000  to 
William  H.  Waterhouse,  and  on  February  4, 
1002,  the  judgment  note  was  entered  up  and 
execution  issued  against  Edward  L.  Water- 
house.  On  February  28,  1902,  Georgena  .K. 
Waterhouse  filed  a  petition  setting  forth  tliat 
said  Judgment  note  was  without  considera- 
tion, and  was  given  collusively  to  defraud 
ber  of  her  dower  rights.  The  court  granted 
a   rule  to  show   cause   why  the  Judgment 
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sbould  not  be  opened  and  Georgena  K.  Wa- 
terhouse  allowed  to  Intervene  and  defend. 
An  answer  was  filed,  and  subsequently 
amended,  denying  the  traud  and  want  of  con- 
sideration alleged  in  the  petition.  After  ar- 
gument the  court  discharged  the  rule. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MBSTREZAT,  and  POTTEIB,  JJ. 

Francis  Sbunk  Brown,  Alex.  Simpson,  Jr., 
and  Henry  K-  Fries,  for  appellant  Albert  10. 
Paterson  and  &  Walter  Foulkrod,  for  appel- 
lee. 

DEAN,  J.  The  petition  of  Georgena  K. 
Waterhouse  set  out  that  she  is  the  wife  of 
defendant;  that  the  Judgment  is  for  i^l'AUOO, 
entered  on  Judgment  bill  dated  January  81, 
1902;  that  Judgment  was  entered  on  the  bill 
tbree  days  after  its  date,  and  execution  im- 
mediately issued,  and  the  real  estate  of  her 
hnsband  levied  upon  and  advertised  for  sale; 
that  plaintiff,  William  H.  Waterhouse,  is  a 
brother  of  her  husband,  the  defendant;  that 
the  Judgment  bill  was  given  without  consid- 
eration by  her  husband,  and  fraudulently  in 
collusion  with  his  brother,  for  purpose  of  de- 
priving her  of  dower  in  the  land  levied  upon 
under  color  of  a  Judicial  sale;  that  the  prop- 
erty seized  Is  the  home  of  herself  and  her 
husband;  and  that  he  has  notifled  her  she 
must  leave  the  property  and  leave  him,  oth- 
erwise he  will  put  tiie  proper^  out  of. his 
name  and  leave  the  commonwealth.  She 
therefore  prayed  the  court  for  leave  to  In- 
tervene so  as  to  protect  her  dower  rights, 
and  that  a  rule  be  granted  on  plaintia  to 
show  cause  why  the  Judgment  should  not 
be  opened,  and  she  be  allowed  to  defend. 
The  rule  was  granted  as  prayed  for.  Un 
hearing  the  court  below  discharged  the  rule^ 
and  the  wife  brings  this  appeals. 

The  court  filed  no  opinion,  and  gave  no 
reasons  for  the  decree,  so  we  are  left  to 
practically  pass  upon  the  evidence  as  If 
this  were  a  first  hearing  of  It  Leaving  her 
Inference  and  conclusions  In  her  petition  al- 
together out  of  it,  the  facts  set  oat  are  not 
disputed.  The  husband  and  bla  brother  be- 
came hostile  to  the  wife.  The  husband  did 
Aot  want  to  risk  tbe  penalty  of  deserting 
her,  so  he  sought  to  drive  her  away  from 
their  home.  If  she  did  not  leave,  he  threat- 
ened that  he  would  get  rid  of  all  his  pnn^erty 
and  leave  the  state.  Of  course,  to  aid  him  In 
his  purpose,  she  would-  not  relinquish  her 
dower.  This  would  at  least  hamper,  If  not  ef- 
fectually prevent,  a  sale.  Just  at  this  Junc- 
ture this  large  Judgment  is  confessed  to  the 
brother,  execution  issued,  and  seizure  of  the 
home  made.  The  undisputed  facts  thus  far 
raise  at  least  a  grave  suspicion  of  a  collusion 
to  deprive  her  of  her  lawful  right  of  dower, 
for  a  lawful  Judicial  sale  on  a  bona  flde  debt 
of  the  husband  would  forever  discharge  the 
property  from  her  claim.  Under  these  facts 
the  burden  was  on  the  plaiiitill  to  establish 


by  the  preponderance  .of  testimony  that  the 
Judgment  was  honestly  confessed  for  &  bona 
flde  debt  due  him  from  the  defendant  The 
power  and  duty  of  the  court  to  aid  the  wife 
sought  to  be  defrauded  is  well  settled.  In 
the  very  late  case  of  Wells  v.  Bunnell,  iei» 
Pa.  460,  28  Atl.  851,  we  said:  "The  law  will 
lay  Its  hands  upon  a  fraudulent  scheme  to 
deprive  the  wife  of  her  dower,  and  will  open 
or  stay  proceedlnps  upon  a  Judgment  confess- 
ed without  a  full  bona  flde  consideration." 
There  are  many  other  authorities  to  the  same 
effect  Of  course,  if  the  Judgment  was  fraud- 
ulent, and  without  consideration,  the  brothers 
would  not  openly  proclaim  their  agreement 
as  to  Its  purpose.  When  the  wife  was  to 
be  cheated  they  would  not  call  witnesses  to 
their  agreement  As  In  most  cases  of  this 
character,  circumstances  which  afford  a  fklr 
Inference  of  the  purpose  aro  alone  capable 
of  proof.  Here  is  a  threat  of  the  husband. 
Then  the  confession  of  Judgment  for  a  targe 
amount  to  his  brother,  and  the  Immediate 
seizure  on  execution  of  the  home  in  which  the 
wife  lived.  The  plaintiff  testified  that  the 
debt  was  the  accumulation  of  small  loans 
made  by  him  to  his  brother  running  for 
years.  We  can  conceive  that,  If  the  bnsband 
had  became  Indebted  to  the  brother,  the  lat- 
ter might  desire  the  security  of  a  Judgment 
lien;  but  Just  why  this  fraternal  affection, 
which  bad  prompted  small  loans  and  indul- 
gence for  12  years  without  any  security, 
should  all  at  once  Impel  blm  to  exact  a  Judg- 
ment followed  by  Immediate  sale  of  the 
brother's  property,  is  not  clear,  and  certain- 
ly. Js  not  made  ejear  by  the  conduct  and  tes- 
timony of  the  two  Drothers.  They  wen  .both 
called  by  the  wife  to  testify  aa  If  under 
cross-examination.  Notice  first  the  conduct 
of  plaintiff,  William  H.  Waterhouse,  on  the 
witness  stand.  This  Is  a  sample  of  hU  ex- 
amination: "Q.  State  where,  when,  and  nn- 
der  what  circumstances  a  Judgment  note  for 
$12,000,  dated  January  SI,  1902,  vras  given 
by  Edward  L.  Waterhouse  to  you.  (Witness 
refuses  to  answer.)  Q.  Was  Edward  L.  Wa- 
terhouse indebted  to  you  January  31,  1902. 
In  the  sum  of  $12,000,  or  any  other  sum? 
(Witness  refuses  to  answer.)"  A  number  of 
other  questions  wero  then  put  to  witness,  all 
of  which  he  refused  to  answer,  when  this  one, 
involving  the  very  subject  of  dispute,  was 
asked:  "Is  It  not  a  fact  that  said  Judgment 
was  Confessed  by  your  brother  to  yon  with- 
out any  consideration  whatever,  and  that  he 
Is  not  Indebted  to  you  in  any  sum  whatever, 
and  that  said  Judgment  note  was  given  by 
him  as  a  result  of  and  in  pursuance  of  a  con- 
spiracy betweep  you  and  him  to  transfer  the 
title  of. the  Arrat  street  property  in  fraud  of 
the  dower  rights  of  Georgena  K.  Water- 
house,  his  wife,  so  that  the  brother  might 
avoid  the  proper  support  and  maintenance  of 
his  wife?"  The  witness  refused  to  answer. 
Many  other  questions  tending  to  elicit  ma- 
terial facts  were  asked,  and  to  all  he  refused 
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to  answer.  It  la  wbolly  Immaterial  if  tbelr 
refusal  was  based  on  the  advice  of  connsel. 
If  tbe  judgment  was  an  honest  one,  given 
for  a  good  consideration,  these  two  wltoesses 
perhaps  alone  knew  the  fact;  yet  In  face  ot 
the  suspicion  raised  by  the  drcomstances 
and  the  direct,  express  accusation  of  the 
wife,  they  refused  to  disclose  the  tmtb.  If 
such  were  the  truth,  which  would  effeotoaUy 
have  answered  the  accusation.  From  that 
moment  a  court  might  well  doubt  the  cai^ 
dor  of  the  two  men  and  the  honesty  of  the 
transaction.  As  is  said  in  Kalne  t.  Welgley, 
22  Fa.  179:  "It  Is  no  hardship  upon  an  hon- 
est man  to  require  a  reasonable  explanation 
of  «very  suspicious  circumstance,  and  rogues 
are  not  entitled  to  a  veto  upon  the  means 
employed  for  their  detection."  But  the  wit- 
nesses did  not  answer,  and  the  bearing  went 
over  from  Bfarch  8,  1902,  to  May  6,  1X2.  In 
the  meantime  the  court  directed,  the  witnessr 
es  to  answer.  When  called  again,  they  an- 
swered, and  undertook  in  quite  long  state- 
ments to  show  the  consideration  for  the 
Judgment  note.  To  our  minds  the  testimony 
la  not  free  from  contradictions.  But  it  would 
be  out  of  place,  in  view  of  the  decree  which 
we  feel  we  must  make,  to  carefully  compare 
and  analyze  it,  because  plaintiff  has  a  right 
to  go  before  a  Jury  without  unnecessary  adr 
verse  comment  on  the  testimony  by  this 
court.  We  think,  taking  the  undisputed 
facts  with  the  testlmoay,  that  the  wife 
has  a  right  to  ask  that  it  be  passed  upon 
by  a  Jury. 

The  decree  ot  the  court  below  discharging 
the  rule  la  reversed,  and  It  Is  directed  that  it 
be  made  absolute.  Further,  It  is  ordered 
that  she  be  allowed  to  Intervene  as  a  party 
defendant,  and  tbat  qn  Issue  .be  framed  bt 
the  court  below  to  determbve:  (1)  Whether 
there  was  a  good  consideration  for  the  Judg- 
ment bill;  (2)  whether  It  y^&n  executed  and 
delivered'  by  Bdward  Ii.  Waterhouse  to  Wil' 
11am  H.  Waterhouse  colluaively,  for  the  puv- 
pose  of  defrauding  the  wife  of  her  dower  io 
the  land. 

(n<  Pa.  417) 
SHUMAN  T.  JUNIATA  FARMBBS'  MTJT. 
FIRE  INS.  CO. 

(Supreme  Court  of  Pennsylvania.    June  2, 
1903.) 

VrrUAL  INSDRANCX  COMPANT-NOnCB  OF 

ASSKS8UENT. 

1.  Under  the  by-law  of  a  mutual  fire  insur- 
ance company,  providing  that  assessments  must 
be  paid  within  30  days  of  notlcs  thereof,  where 
the  company  sent  a  notice,  in  the  form  of  a  bill, 
to  a  member,  which  notice  stated  that  the  com- 
pany's trcasiiTer  would  be  at  certain  dates 
named  at  certain  places  to  receive  the  assess- 
ments,  the  80  days  began  to  mn  from  the  date 
of  the  notice,  and  not  from  the  date  when  the 
treasurer  was  to  be  in  the  member's  neighbor- 
hood. 

2.  In  an  action  to  recover  on  a  mutual  fire 
insurance  policy,  where  the  defense  was  fail- 
ure to  pay  an  assessment  after  notice,  plaintiff 
cannot  prove  the  msuffldency  of  the  notice  by 


evidence  of  a  subsequent  notice  recdved,  dif- 
ferent In  form  from  the  prior  one. 

Appeal  from  Court  ot  Common  Pleas,  Jor 
aiata  Ctounty;  Shull,  Judge. 

Action  by  Uriah  Sbuman  against  the  Ju- 
niata Fatmers'  Mutual  Life  Insurance  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff appeals.    AtBxmed. 

Argued  before  MITCHELL,  DEAN,  FELI^ 
BROWN,  and  POTTER,  JJ. 

Louis  B.  A^nson,  tire  appellant.  J.  N. 
Keller  and  3.  Bowatd  Keely,  for  appeQee. 

PER  CURIAM.  In  mutual  insurance  com- 
panies the  prompt  payment  of  assessments 
by  the  policy  holders  is  essential  to  the  life 
of  the  company.  The  amounts  are  relative^ 
ly  small,,  and  delay  in  payment  means  either 
larger  assessments  than  are  really  required, 
or  danger  of  lack  of  funds  for  prompt  set- 
tlement of  losses.  In  the  present  case  the 
limit  of  time  for'  payment  was  expressly 
fixed  In  by-law  21:  "When  an  assessment 
shall  have  bees  made  oa  any  premium  note 
and  the  same  Is  not  paid  withli^  thirty  days 
from  date  of  notice  to  pay,  protection  against 
loss  or  damage  by  fire  shall  cease,  until  such 
assessment  has  been  fully  paid,"  etc.  By 
the  only  reasonable  construction  of  this  by- 
law, notice  to  the  policy  holder  of  an  assess- 
ment on  his  policy  was  a  notice  to  pay  it 
Everybody  nuderstanda  tliat  sending  a  bill 
for  goods  bought  or  moncsy  due  the  sender 
on  any  account  Is'  a  notice  to  pay.  The  no- 
tice; sent,  by  the  company  in  this  .ease  to  the 
plaintiff  was  in  form  a  bill:  ''Mr.  Uriah 
Shuman  to  Juniata  Farmers'  Mutual  Fire  In- 
surance Co.,  Dr. '  To  ass^Bjpent  No.  17  ou 
policy  2023,"  etc.  This  was  ^.  dear  call  for 
payment,  and  admits  of  no  other  reasonable 
undetatahdtiig.  Had  it  Stopped  there,  the 
plaintiff  would  Imve  been  bound  td  know'ttiat 
under  by-law  21  he  must  pay  within  30  days 
of  the  receipt  of  the  notice,  or  his  protec- 
tion under  the  policy  would  be  suspended. 
The  notice  contained,  in  addition  to  the  stated 
ment  of  the  assessment,  a  notice  that  the 
treasurer  of  the  company  would  be  at  cer- 
tain places  at  dates  named,  to  receive  the  as- 
sessments. Thils,  however,  was  plainly  for 
the  convenience  ot  the  policy  holders,  and 
could  not  reasonably  be  taken  as  in  any  way 
modifying  the  requirement  that  the  payment 
must  be  within  30  days.  Plaintiff  claimed 
fo  have  understood  that  the  notice  gave  him 
30  days  from  December'  7th,  when  the  treas- 
urer was  to  be  at  Thomsontown,  apparently 
a  convenient  place  for  plaintiff  to  make  his 
payment  But  such  a  claim  has  no  reason- 
able basis.  If  he  chose,  for  his  convenience, 
to  wait  until  the  treasurer  came  to  Thomson- 
town  on  December  7th,  he  should  have  paid 
there  and  then;  otherwise  what  did  It  matter 
to  him  that  the  treasurer  came  there  on  that 
day  or  at  an?  If  he  found  he  did  not  want 
to  take  advantage  of  the  presence  of  thg 
treasurer  ia  His  neighborhood,  he  still  bird  2 


Digitized  by 


Google 


1070 


6S  ATLANTIC  RBPORTBK. 


(Pt. 


weeks  left  of  his  30  days  In  Which  to  pay. 
But  he  neither  paid  on  December  7th,  nor  In 
the  next  2  weeks,  but  allowed  his  f  nil  30  days 
to  run  out,  without  any  Intention  to  pay,  bo 
far  as  appears,  until  his  interest  was  sharp- 
ened by  the  happening  of  his  Are.  This  was 
a  total  disregard  of  his  obligation,  and  he 
■was  bound  to  know  that  under  by-law  21 
the  penalty  would  be  suspension  of  his  pro- 
tection by  the  policy. 

The  notice  of  the  subseqnent  assessment, 
No.  18,  was  properly  excluded.  The  com- 
pany had  B  right  to  change  its  form  of  no- 
tice, and  its  doing  so  had  no  bearing  on  the 
suflficiency  of  the  form  previously  used. 
Eren  if  it  was  suggested  by  this  plaintUTs 
perverse  misconstruction  of  the  first  form, 
it  would  not  on  that  account  have  been  com- 
petent evidence  that  the  latter  was  insuffi- 
cient. 

Judgment  afBrmed. 


cm  Pa.  407) 

SVBNSON  T.  BOHRBB. 

(Supreme  Court  of  Pennsylvania.    June  2, 
1903.) 

DEBD— BILL  FOR  RECONVEYANCE. 

1.  Where  a  conveyance  of  real  property  was 
as  security  for  a  debt,  and  the  time  for  recon- 
veyance was  specified  therein,  and  thereafter, 
by  agreement,  a.  later  date  was  fixed  upon,  such 
date  becomes  the  essence  of  an  agreement,  and 
on  failure  to  tender  the  amount  dne  at  such 
date  a  bill  filed  four  months  thereafter  to  com- 
pel such  reconveyance  will  be  dismissed. 

Appeal  from  Court  of  Common  Pleas,  Lan- 
caster County, 

Bill  by  Mary  C.  Svenson  against  Howard 
Rohrer.  Decree  for  defendant,  and  plaintiff 
ap]peal8>    Affirm^ 

The  following  Is  the  opinion  of  the  court 
below,  filed  by  Landis,  P.  J.: 

"Findings  of  Pact 
"The  plaintiff  resides  in  the  county  of  Lan- 
caster and  the  defendant  In  the  city  of  Lan- 
caster, and  both  of  them  have  there  resided 
for  a  number  of  years.  The  plaintiff  was  the 
owner  of  a  tract  of  land  situated  in  Provi- 
dence township,  containing  thirty-four  acres 
and  ninety-seven  perches,  and  upon  it  is 
erected  a  tavern  property,  which  is  licensed 
to  sell  liquor  by  the  court  of  quarter  sessions. 
She  obtained  her  title  through  a  purchase  at 
sheriff's  sale  held  on  January  18,  1902,  and 
her  deed  is  dated  January  31,  1902.  The 
consideration  named  therein  is  $1,400.  The 
said  property  belonged  to  the  estate  of  Fred- 
erick Sctunook,  deceased,  and  it  was  sold  un- 
der a  Judgment  to  October  term,  1901,  No.  51, 
In  which  Mary  C.  Markley  was  the  plaintlfC, 
and  Frederick  W.  Schmook,  Gertrude 
Schmook,  Mary  Svenson,  George  A.  Schmook, 
and  OaCenry  Schmook  were  the  defendants. 
Simultaneously  with  her  deed  being  execut- 
ed and  delivered,  she  conveyed  the  property 
to  Howard  Rohrer,  and  he  then  Immediately 
^ecuted  the  following  paper: 


•  'January  31.  1902. 

"  1,  Howard  Rohrer,  hereby  agree  to  con- 
vey to  Mary  O.  Svenson  the  property  this  day 
conveyed  by  her  to  me.  I  am  to  convey  the 
same  to  her  on  April  1,  1902,  on  payment  to 
me  of  the  sum  of  fifteen  hundred  and  three 
dollars  by  said  Mary  C.  Svenson. 

"  'Howard  Rohrer. 

"  •Witness:    A.  B.  Hassler.' 

"Mrs.  Svenson,  at  the  same  time,  paid 
f  14.00  as  interest  on  the  money  to  April  1, 
1902.  When  this  paper  was  executed  Mrs. 
Svenson  admits  It  was  read  to  her,  and  she 
fully  knew  its  contents;  but  she  now  relies 
upon  another  agreement,  whereby  Rohrer 
agreed  to  wait  another  year  if  she  did  not 
have  the  money  on  April  1,  1902.  This  lat- 
ter agreement,  she  says,  was  first  made  in 
the  morning  before  the  signing  of  the  written 
agreement  Ttiere  is  no  testimony  on  the 
part  of  any  one  but  herself  concerning  It  It 
was  also  mentioned  and  agreed  upon,  ac- 
cording to  the  testimony  of  herself  and  that 
of  B.  F.  Rowe,  in  the  afternoon  after  the  deed 
and  written  agreement  were  executed  and 
delivered.  As  Rohrer  denies  that  any  agree- 
ment except  the  written  one  was  ever  en- 
tered Into,  it  is  oath  against  (nth,  so  far  as 
the  alleged  morning  agreement  is  concerned, 
and  therefore  the  writing  must  govern;  and 
as  to  the  alleged  agreement  made  in  the  aft- 
ernoon, after  the  deed  and  written  agreement 
were  signed  and  delivered,  it  is  wholly  with- 
out consideration,  and  therefore  unsupporta- 
ble.  We  therefore  find  as  a  fact  that  the 
written  agreement  signed  by  Howard  Rohrer, 
and  delivered  to  Mrs.  Svenson,  was  the  true 
agreement  of  the  parties,  and  by  It  they  must 
each  stand  or  fall.  Sidney  School-Furniture 
Co.  V.  Warsaw  School  District  130  Pa.  76, 
18  Atl.  604.  Mrs.  Svenson  had  pnrchaaed 
this  property  at  sheriff's  sale  for  $1,400,  and 
had  difflcnliy  In  raising  the  money  to  pay  for 
it  Rohrer  therefore  agreed  that  1*  she 
would  allow  him  $100  for  his  trouble,  he 
would  raise  the  money  for  her.  This  he  did, 
and  the  $1,503  mentioned  in  the  writing  was 
made  np  of  $1,400,  the  amount  of  her  bid  at 
the  sheriff's  sale,  $3  for  the  shwifTs  deed, 
and. $100  compensation  for  Rohrer.  Posses- 
sion was  never  given  by  Rohrer  to  Mrs.  Sven- 
son, but  about  March  17th  he  agreed  with 
Rowe  that  he  might  go  into  the  premises 
temporarily— no  definite  time  being  fixed — 
the  license  having  been  granted  to  Rowe. 
Rohrer  furnished  the  money  necessary  to 
lift  it  Mrs.  SwensOn  was  either  living  on 
the  property  at  the  time,  or  moved  into  It 
abont  April  Ist.  She  now  says  she  leased  to 
Rowe  on  February  17th;  but,  as  she  at  that 
time  had  no  deed,  and  not  even  the  right  of 
possession  to  the  property,  she  could  not  law- 
fully make  a  lease  for  it  When  April  Ist 
arrived  she  did  not  pay  or  offer  to  pay  the 
amount  stipulated  in  the  agreement  and  on 
April  lOtb  Rohrer  went  down  to  see  what 
she  proposed  to  do  about  it  She  asked  him 
to  hold  off  until  the  following  Monday,  and 
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he  agreed  to  do  aa  He  waited  until  tbe  next 
Wednesday,  and  then  placed  hia  deed  on  rec- 
ord. On  May  9th  she  came  to  town,  and,  in 
company  with  Louis  N.  Spencer,  Esq.,  called 
upon  bim.  She  had  been  endeavoring  to  ne- 
gotiate a  loan  for  the  amount,  and  Mr.  Si>en- 
cer  had  a  client,  who  had  the  money,  if  the 
security  was  satisfactory.  She  had  promised 
to  give  him  a  mortgage  on  this  property,  and 
other  security  besides,  and  from  his  Inquiries 
Mr.  Spencer  had  concluded  that  it,  if  as  rep- 
resented, would  be  a  good  loan;  but  be  made 
no  investigations,  and  never  definitely  prom- 
ised her  the  money.  He  oame  across,  or  was 
told  of,  the  Robrer  deed,  and  it  was  because 
of  this  they  made  their  call  upon  Mr.  Bohrer 
on  that  day.  They  made  no  tender  of  the 
money  at  that  time,  nor  did  they  even  offer 
to  pay  it,  but  Mr.  Robrer  did  not  state  to 
them  that  the  property  was  his,  and  he  was 
going  to  keep  it  In  the  month  of  June,  how- 
ever, Robrer  offered  to  convey  the  property 
to  her  if  she  would  pay  the  expenses,  but  this 
she  wonld  not  agree  to  do.  In  order  to  run  a 
hotel,  it  was,  of  course,  necessary  to  have 
stock.  Rowe  and  Mrs.  Svenson,  therefore, 
came  together  to  the  liquw  store  kept  by  Mr. 
Robrer  and  his  father,  and  purchased  llq- 
ucn  to  the  amount  of  about  $14d.  He  paid 
$15  on  account,  leaving  $134  due.  On  August 
4th  another  attempt  was  made  to  effect  a 
settlement,  tbe  parties  both  having  counsel 
acting  for  them  at  that  time.  It  was  agreed 
that,  if  Mrs.  Svenson  woold  pay  the  amount 
of  the  claim,  the  balance  of  the  liquor  bill, 
and  all  costs  incident  to  it,  and  Mr.  Rohrer's 
attorney,  so  that  he  might  not  be  at  any  ex- 
pense through  the  transaction,  he  wonld 
make  a  deed  to  Mrs.  Svenson.  She  was  to 
have  nntil  the  following  Friday  to  pay  the 
money;  but  she  never  saw  Robrer  after- 
wards, and  he  had  no  communication  with 
her  up  to  the  time  of  the  filing  of  this  bill. 
There  Is  no  evidence  before  us  that  the  de- 
fendant endeavored  to  sell  tbe  property  to 
any  one  else  before  this  bill  was  filed,  except 
Mrs.  Svenson's  statement  that  he  told  taer 
'there  was  a  couple  of  fellows  dickering  at 
it,  and  in  a  couple  of  days'  he  "would  get 
word  whether  they  will  buy  It  or  not' " 

The  court  entered  a  decree  dismissing  tlie 
bill.    Plaintiff  appealed. 

Argued  before  MITCHELL,  OBAM,  FELL, 
BROWN,  and  POTTER,  JJ. 

B.  F.  Davis,  for  appellant  A.  B.  Hassler, 
for  appellee. 

PER  CURIAM.  The  agreement  between 
tbe  parties,  as  appears  from  its  facev  is  for  a 
reconveyance  of  property  conveyed  by  plain- 
tiff to  defendant  as  security  for  the  iwyment 
of  money.  Under  such  contracts  time,  thqugh 
specified,  is  not  regarded  in  equity  as  of  the 
essence.  We  pass  by  as  unnecessary  to  con- 
sider in  tbe  present  case  the  effect  of  the  act 
of  1881.  But  even  in  equity  tbe  pledge*  is 
not  bound  to  wait  Indefinitely,  and  may  call 


upon  the  pledgor  to  redeem  in  a  reasonable 
time.  What  la  a  reasonable  time  may  be 
fixed  by  the  partiea  or  by  a  court  of  equity. 
In  tbe  present  case  the  parties  agreed  upon 
an  extension  of  the  time  to  a  given  date,  and, 
whatever  their  respective  rights  may  have 
been  previously,  the  date  fixed  then  became 
of  the  essence  ef  tbe  agreement  and  plaintiff 
was  bound  by  it  She  did  not  tender  the 
money  on  the  date,  and  her  bill  was  not  filed 
until  more  than  four  months  later.  The  court 
held  that  It  was  too  late,  and  we  are  not  con- 
vinced that  be  erred  in  ao  doing. 
Decree  affirmed. 


(MP*.  414) 
EBBBLT  T.  SHIBK. 
(Supreme  Court  of  Pennsylvania.   June  2, 
1903.) 

EZSCUTION  SALB— DISTRIBUTION  OF  PHO- 
CEBDB-BQTIITT  IN  LAND. 

1.  An  owner  of  land  conveyed  it  to  a  bank  to 
secure  a  note.  No  defeasance  was  executed  at 
the  time,  and  thereafter  the  bank  conveyed  it 
to  a  guarantor  of  the  notes,  who  had  paid  them. 
The  guarantor  also  had  a  jndgment  and  levied 
executioD  on  the  land,  and  sold  it  as  the  land  of 
the  maker  of  the  notes,  and  bought  it  in.  HM 
that  where  the  proceeds  were  sufficient  to  pay 
not  only  the  judgment  of  the  guarantor,  but 
other  judgments  against  the  maker  of  the  note, 
thay  could  not  be  retained  by  the  guarantor, 
but  must  be  divided  among  the  judgment  cred- 
itors. 

2.  Where  a  debtor  conveys  land  to  secure 
a  debt  without  taking  back  any  defeasance,  he 
has  an  equity  in  the  land,  though  he  cannot 
enforce  it  which  equity  any  creditor  may  sell 
for  whatever  any  purchaser  may  choose  to 
give  for  It 

Appeal  from  Court  of  Common  Pleas,  Lan- 
caster County. 

Action  by  Mary  B.  Bberly,  administratrix 
of  Adam  J.  Bl>erly,  against  Aaron  R.  SUrk. 
Judgment  for  defendant,  and  plaintiff  ap- 
I)eals.    AfBrmed, 

A.  J.  Eberly,  Esq.,  had  indorsed  for  A.  B. 
Shirk  in  the  People's  National  Bank  of  Lan- 
caster. To  protect  the  bank  and  Eberly,  hta 
indorser.  Shirk  conveyed  his  real  estate  to 
the  bank.  The  bank  soon  after  executed  a 
defeasance  to  Shirk,  to  tbe  effect  that  it  held 
the  deed  as  security  for  the  notes,  and  wonld 
reconvey  on  their  payment  This  defeas- 
ance never  was  recorded.  Bn>erly's  adminis- 
tratrix paid  the  notes  made  by  Shirk  and  in- 
dorsed by  her  decedent,  and  the  bank  con- 
veyed the  property  to  her.  Having  another 
judgment  against  Shirk,  she  then  issued  ^^- 
ecution  against  him,  levied  on  the  identical 
real  estate  conveyed  to  her  as  his  property, 
and  exposed  at  sherUTs  sale  all  hia,  right, 
title,  and  interest  in  It  He  had  several  otk- 
er  judgment  creditors,  who  attended  the  sale 
to  ivotect  their  interests,  but,  as  her  first 
bid  of  $2,600  was  ample  to  cover  their  liens, 
the  property  was  knocked  down  to  Bee  The 
administratrix  claimed  the.  whole  fund,  on 
the  ground  (1)  that  she  was  the  owner  of  the 
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Digitized  by 


Google 


ID72 


65  .Aa?LANTIC  BtiPtttltEB. 


(Pa. 


property  sbe-  bad  cabsed'  to  be'  solfl  at 
•Shirk's;  «iid  (2)' that,  as  she- had  tltie  to  tbe 
properti^'  baltore  tbe  creffitors'  Judgments 
.were  entered,  tbey  Iiad  no  liens  on  Shirk's 
Interest  In  It  The  court  awarded  the  fund 
among  all  the  lien  creditors  of  Shirk. 

Argued  before  MITCHIQLL,  DBAN,  FBIiL^ 
BROWN,  and  POTTBJR,  JJ. ' 

William  B.  Bberly  and  J.  W.  Denllnger, 
•for  appellant    W.  TJ.  Hensel,  for  appellee. 

PER  GDRIAM.  The  questions  upon  the 
defeaBance  and  Its  efFect  as  to  the  plain- 
tiff's title  to  the  land,  raised  and  argued  by 
appellant  are  not  la  the  case.  The  execu- 
tion was  against  the  land  as  the  property 
'of  the  defendant  Shh^,  and  what  the  sher- 
iff sold  under  it  was  Shirk's  title  and  In- 
terellt  good  or  bad,  large  or  small.  At  the 
time  of  the  entry  of  the  Judgments,  Shirk 
had  an  equity  in  the  land,  which  was  recog- 
.nized  by  the  Beetle's  National  Bank,  though 
it  .was  not  enforceable  by  Shirk  as  mortga- 
gor, because  of  the  bar  of  the  act  of  1881 
(P.  I<.  84).  But  it  was  an  interest  which 
any  creditor  might  sell  on  execution,  for 
whatever  any  purchaser  mtgbt  choose  to 
give  for  it  The  fund  produced  by  the  sale, 
therefore,  represents  Shirk's  interest  In  the 
land  sold,  and  was  properly  distributed  to 
the  creditors  having  a  lien  on  it 

Judgment  affirmed. 


(2M  Fk.  47»> 

STATJPFEJR  V.  OITI  OF  BEADINa 

(Supreme  Court  of  Pennsylvania.    July  9, 

1903.) 

NBW   TKIAl.-CONDITrON3-Dr8CRBtlON  OF 
'     •  COURT. 

.  ■'  i;  The  trial  court  may  imjiose  terms  on  either 
.of  the  parties  as  cnnditioiis  of  the  grant  or  re- 
fusal of  a  new  trial. 

2.  In  proceedings  to  assess  damages  against 
tile  city  for  land  taken  for  a  highway,  on  'mo- 
tion tor  new  trial  by  plaintiff,  the  court  cannot 
compel  him,  as  an  alternative,  to  convey  to  the 
-'city  tliree  acres  of'  land,  cut  off  from  the  main 
I  body  -ot  hi«  land  for.  park  pHrposes  by  the  road 
in  question,  where  neither  of  the  parties  had 
,a^ed  for  such  a  conveyance. 

Ai^eal  from  Court  of  Common  Ptet^BiBeirks 
County.  . 

Action  by  A.  K.  Stauffe^  against  the  city 
of  Reading.  Frooi  an  order  making  absolute 
a  rule  for  a  aew  trial,  plaintiff  appeals.  Be- 
.yersed.  • , 

Argued  before  MITCHELL,  DEAN.  MES- 
TREZA.T,  BROWN,  and  POTTER,  JJ. 

C.  H.  Rn&l'Snd  Cyras  Q.  Dot,  for  appel- 
lant' Whltte  8.  Young.,  C»ty  Sol.,  for  appel- 
lee.   ' 

.  MITCHELL,  J.  Tta«  granting  or  refusing 
of  a  new  trial,  except  for  causes  like  errors 
<»f  lav  by  the  jndge  or  misconduct  of  the 
Jury,  where  It  may  be 'matter  of  right  Is 


f  L  Sm  New  Trial,  vol.  n.  Cent  Dig.  i  821. 


an  exerfclae  of  Judicial  aiscretioii  by  the  court 
tn  fdrtherdnce  of  right  and  Justice,  accord- 
taig  to  the  clrcunmtances  of  tiie  case.  Hence, 
it  is  w^ll  settled  that  the  court  may  Impose 
terms  upon  either  or  both  of  the  parties  as 
conditions  of  the  grant  or  refusal,  and  the 
latitude  allowed  to  the  discretion  of  the  court 
to  this  emd  is  very  great  As  ^cb  case  must 
be  determined  on  its  own  circumstances,  the 
causes  cannot  all  be  specified  or  enumerated 
beforehand,  but  in  general,  as  is  said  by  the 
most  prominent  writor  on  the  subject  "K 
may  be  safely  asserted  that  no  case  can  oc- 
cur presenting  circumstances  timely  address- 
ed to  the  discretion  of  the  court  in  whidt 
the  rights  of  the  parties  may  not  be  full^ 
protected  by  the  imposition  of  conditions 
meeting  the  exigency."  Graham  on  New 
Trials,  610.  Large  as  the  discretion  Is,  how- 
ever, it  is  a-  Judicial  discretion,  and  must  be 
used  with  reference  to  the  rights  involved 
In  the  controversy.  The  conditions  Imposed, 
tiberefore,  must  have  some  direct  relation  to 
the  Issue  between  the  parties  In  the  case. 
The  condition  complained  of  in  the  present 
proceeding  transgresses  this  limit  The  con- 
veyance of  the  three  acres  was  not  asked  for 
by  the  city,  nor  offered  by  the  appellant 
'Whatever  its  merits  as  a  Just  or  wise  settie- 
ment  between  the  parties,  it  was  not  appar- 
enUy  desired  by  either,  and  was  certainly  no 
part  of  the  issue  which  they  brought  into 
-court  to  have  decided.  In  imposing  it  as  a 
condition  of  the  refusal  of  a  new  trial,  there- 
fore, the  court  exceeded  Its  discretkMiary  au- 
thority. 

The  condition  was  erroneous,  also,  from  an- 
other point  of  view,  as  tending  to  deprive 
appellant  of  his  property  in  vl<riation  of  his 
right  to  have  a  jury  pass  upon  its  -value. 
In  this  respect  the  case  goes  further  tiian 
Lehr  t.  Brodbeck,  192  Pa.  635,  43  Atl.  1006. 
73  Am.  St  Rep.  828,  where  the  Jury  having 
found  a  verdict  for  defmdant  contrary  to  the 
instructions  of  the  Judge  as  to  part  ot  the 
goods  sued  for,  the  court  directed  the  accept- 
-ance  of  an  offer  by  the  defendant  to  pay  a 
sum  less  than  plaintiff  claimed,  and,  on  re- 
fusal of  plaintiff  to  acc^t  refused  a  new 
trial.  It  was  held  that  this  was  error.  In 
•the  .opinion  our  Brother  Dean  said:  "The 
plaintiff  claimed  that  tiie  value  of  her  goods 
trrongfully  seised  and  sold  was  |33S,  and 
whether  this  was  the  value  or  not  ahe  nad 
offered  evidence  tending,  to  establish  It  as  the 
value.  As  d  suitor  under  the  law,  she  had  a 
right  to  the  opinion  of  the  Jury  on  the  evi- 
dence; and  the  court  at  the  trial  thought  so 
too.  It,  HtfweVer,  bow  directs  her  arbitrarily 
to  strike  from  hM'  claim  $85,  and,  as  a  pen- 
alty for  refusal,  in  effect  says  she  shall  have 
nothing."  See,  also,  Bradwell  v.  Pittsburg, 
etc.,  By.  Co.,  139  Pa.  Wi,  20  Atl.  1046. 

Judgment  reversed,  and  record  remitted, 
with  directions  to  reinstate  the  rule  for  new 
trial,  and  proceed  to  dlqtose  ot  It  according  to 
law» 
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lleKIiNSBt.T.  HcKSNSBT. 

(Ooort  or  Chancery,  of  N«W  JTerMy.     Oct  U. 

1908.) 

OnrORCBS-AUHONT-RiaHT  TO  ATTSB 

DBCREB. 

1.  Under  Seas.  Laws  1902,  p.  507,  t  10>  which 
proTldes  that  "pending  a  suit  for  divorce  or 
n«llity  or  after  decree  for  dirorcs"  it  ^tiall  be 
lawful  for  the  court  of  chauoery  to  make  orders 
t  for  alimony,  alimony  may  be  awarded  to  a  wife 
after  a  decree  for  divbrce,  though  the  petition 
and  decree  ior  divorce  are  sUent  on  the  subject. 

Application  by  Nellie  McKaoaey  against 
Arthur  McKensey  to  amend  decree  for  di- 
vorce so  as  to  Insert  allowance  for  alimony. 
Additional  notice  of  hearing  required  to  be' 
served  on  defendant. 

John  I.  Welier,  for  petitioner.  Arthur  Mc- 
j^ensey.  pro  so., 

firXEYBNSON,  v., a  The  petition  present- 
ed now  to  the,  court  shows  that  tbe  petition- 
ed obtained  a  decree  of  divorce  from  the 
defendant  on  the  ground  of  desertion  in  Sep- 
tember, 1902.  ^e  petition  for  divorce 
"prayed  for  counsel  fees  apd  aUmony  pen- 
mate lite  and  such  further  and  other  relief 
as  might  seem  equitable  and  Just"  No  ap- 
plication for  alimony  or  counsel  fees  seems 
to  have  beep  m^de.  The  decree  was  silent 
on  the  subject,  of  alimony,  and  the  petitioner 
alleges  that  she  first  learned  of  tliat  fact 
in  August,  1903,  when  she  went  to  the  of- 
Sce  of  her  sollcUors  for  the  purpose  of  hav- 
ing them  procure  alimoijy  for  ber  from  her 
fornwr  husband.  The  husband  Is  alleged 
to  have  recently  come  into  the  possession  of 
considerable  property  from  his  father's  es- 
tate. The  prayer  of  the  petition  is  that  the 
decree  of  divorce  may  be  amended  "by  In- 
serting therein  a  dlre<:tion  to  the,  said  de- 
fendant to  pay"  the  petitioner  alimony  and 
counsel  fees.  The  petition  also  prays  for 
such,  fnrther  and  Q\^t  relief  In  the  premises 
as  may  be  agreeatile  to  equity  and  good  con- 
science. If  the  divorce  ^ct  no^  stood  as  it 
was  revised  in  1874  (?  Gen.  St  p.  1269,  t 
19),  there  would  be  serious  t^fDculties  in 
dealing  wlt'b  the'  twtitioner's  case,  all  of 
which  will  appear  by  an  e:^aminatlon  of 
the  opinion  of  Chancellor' McGill  in  Lynde 
T.  Lynde,  54  N.  J.  Eq.  47S;  35  Atl.  641,  which 
was  adopted  by  the  Court  of  Er^-ors  and  Ap- 
peals (55  N.  J.  Eq.  591,  39  AU.  1114).  With- 
out looking,  however,, ln|:o  the  power  of  the 
court  to  amend  a  petition  for  a  ditorce  and 
decree  thereon  In  a  case  like  this  under  the 
facts  disclosed  da  this  present  apjplicatlon, 
in  ny  opinion  tliere  Is  no  reason  why  such 
a  power  should  be  exercised  in  order  to  give 
the  petitioner  all  the  relief  to  which  she  is 
entitled.  By  a  slight  change  In  the  phrase- 
ology of  section  19i.of  the  divorce  act  as  re- 
vised in  1^'2  (dess.  Laws  1902^  ,p.  507),  an 
lmt)ortapt  change  of  practice  wa6  made  in 
eases  Uke  Lynde  v.  Lynde  and  the  one  now 
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Mfore  this  c^vrt'  ^Tbtt  fbrAer  law,  as  et- 
pressed  lit  the  MIginal  diVorde-act  of  1794, 
•MIA  re-enacted  In  tbe  st^seqnent  revisions  of 
181B,  1846,  and  1874,  provided  ^  Gen.  St  p. 
laoe,  S  19)  "that  when  a  divorce  shaU  be 
decreed"  it  should  be  lawful  for  the  Court  of 
Obancery  to  order  alimony,  etc.  The  present 
statute  (Sess.  Laws  1902,  p.' 807,  S  19)  pro- 
vides that  "pending  a  «oit  for  divorce  or 
nullity,  or  after  decree  for  divorce,"  it  shall 
lie  lawful  for  the  Court  of  Chancery  to  make 
orders  for  alimony,  etc.  In  vay  opinion,  the 
phraseology  of  this  section  of  our  divorce  aet 
was  changed  for  the  purpose  of  affecting 
cases  like  Lynde  r.  Lynde.  The  wife  who 
sues  a  husband  for  divorce  is  not  obliged  to 
pray  for  alimony,  or  reserve  her  right  to  ali- 
mony in  the  decree  for  divorce.  In  large 
numbers  of  cases  it  is  impossible  for  the  wife 
to  obtain  any  practical  benefit  by  praylii^  for 
alimony  while  she  is  suing  for  a  div(»ce. 
If,  after  the  divorce  has  been  obtained,  it 
becomes  worth  while  to  endeavor  to  compel 
thig  divorced  htisband  to  support  his  former 
wife,  or  his  former  wUe  and  his  children, 
whom  he  baa  wronged,  there  is  no  reason 
why  the  petition  of  the  former  wife  should 
not  then  properly  be  presented  in  order  to 
obta&k  the  practical  relief  which  has  just 
teonte  within  her  reach.  In  son>e  cases  when 
the  wife  obtains  a  divorce  a  prayer  for  ali- 
mony would  be  denied  on  account  of  the 
poverty  of  the  husband  or  the  wealth  of  the 
wife.  Subsequently  taese  oonditlons  might 
be  reversed.  There  is  no  reason  why  a  wife. 
When  suing  for'  a  divorce,  should  be  obliged 
to  go  through  the  form  of  praying  for  ali- 
mony to  which  she  iv  not  entitled,  or  which 
she  cannot  in  fact  obtain,  nierely  for  the 
purpose  of  saving  ber  right  to  demand  ali- 
mony at  some  future  time  when  a  change  of 
conditions  may  establish  her  right  to  ali- 
mony, or  make  an  allowance  of  it  a  practical 
-benefit  to  her.  The  eflCect  of  the  change  of 
phraseology  in  our  statute  has  been  to  re- 
IJerve  the  right  of  the  wife  whk)  obtains  a  di- 
vorce from  her  busban'd  to  alimony,  eVen 
though  the  petition  for  divorce  and  tj^e  de- 
cree Itself  are  silent  on  that  subject 

A  divorce  suit  Is  practically  kept  open  by 
ova  new  statute  a^ter  final  decree  and  after 
enrollment  of  the.  decree  fqr. applications  for 
orders  for  alimony  and  the  maintenance  of 
Cbildren,  even  though  these  matters  have 
not  been  ot'lginally  broqght  l^tQ  the  suit  by 
the-  petition  or  bill  or  by  the  final  decree. 
The  construction  which  I  put  npon  our  re- 
Vised  statute.  It  seems  to  me  establishes  a 
i>ractice  which  ifccords  with  common  sense, 
-and  makes  for  simplicity  and  convenience 
in  our  divorce  procedure.  It  teetanical  rules 
of  equity  pleading  must  be  considered  in  in- 
terpreting the  changed  phraseology  of  the 
a«t  it  should  be  borne  in  mind  that  the  al- 
lowance of  alimony  Is  not  a  distinct  and  in- 
dependent form  o^  relief  administered  in  a 
suit  brought  for  the  purpose.  It  is  a  mere 
Incident  to  a  divorce  suit,  wliich  may  or  may 
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not  accompany  a  deoree  tor  divorce.  My 
concloBion  Is  tbat  thia  ia  not  a  case  In  which 
the  record  of  the  divorce  spit  should  be  In 
any  way  amended.  If  the  petitioner  Is  pt  the 
present  time  entitled  to  alimony  or  counsel 
fees,  she  can  enforce  her  rights  by  a  direct 
application  to  the  court.  Inasmuch  as  such 
application  will  be  made  after  she  has  ob- 
tained her  decree  for  divorce,  and  the  peti- 
tion now  presented  Is  an  ample  basis  for  such 
application.  In  view,  however,  of  the  nar- 
row language  of  the  notice  of  this  motion 
served  upon  the  defendant,  before  any  inves- 
tigation Is  made  of  the  petitioner's  claim 
for  alimony  further  notice  to  the  defendant 
must  be  given. 

(6S  N.  J.  B,  8t8) 

ATKINS  et  al.  v.  W.  &  A.  FLETCHER  CO. 
et  al. 

(Conrt  of  Chancery  of  New  Jersey.    Oct  2, 
1903.) 

BMPLOTBRS  AND  BHPIX>T«8-COMBINATI0N8— 

RIGHT  TO  EMPLOY— RIGHT  TO  STRIKB 

—INJUNCTION. 

1.  A  Mil  alleged  that  the  complainants,  4d  fn 
number,  were  machinists,  recently  employed  by 
defendant  company,  but  were  on  strike;  tbat 
the  complainants,  with  other  machinista,  had 
formed  a  voluntary  association  to  better  the  con- 
dition of  machinists  in  general;  that  defendant 
company  and  others,  individuals  and  corpora- 
tions, had  formed  a  voluntary  association  for 
the  purpose  of  dealing  with  labor  troubles  affect- 
ing the  metal  trades  in  New  York  Harbor ;  that, 
in  order  to  carry  ont  the  design  of  the  machin- 
ists' association,  the  complainants  had  endeavor- 
ed to  obtain  machinists  to  joid  them,  and  had 
maintained  a  system  of  quiet  picketing  in  the 
streeto  near  the  machine  shops  of  the  defendant 
company;  and  averred  that  defendants,  in  com- 
bination, were  haterfering  by  intimidation, 
threats,  violence,  arrests,  etc.,  with  the  pickets 
of  complainants!  Bet4,  tliat  the  complainants 
were  before  the  court  as  employers,  and  not  as 
employes,  though  the  bill  also  averred  that  de- 
fendants had  conspired  to  compel  complainants 
to  work  for  defendant  company. 

2.  ^Employers  have  the  right  to  combine  to  re- 
fuse employment  to  any  kind  or  class  of  work- 
men just  as  fully  as  employes  have  the  right  to 
combine  to  refuse  to  be  employed  by  any  em- 
ployer employing  men  of  whom  they  disapprove 
or  conducting  his  business  contrary  to  their 
views. 

3.  A  bill  presenting  the  complaint  of  a  volun- 
tary association  composed  of  machinists,  and  or- 
ganized for  various  purposes,  including  benevo- 
lent purposes,  and  aUegmg  that  the  association 
had  employed  persons  to  perform  the  service 
of  "picketing,"  that  complainants  had  been  so 
employed,  but  that  most  of  them  had  been  com- 
pelled to  give  op  the  work  because  of  the  in- 
sults, violence,  nnlawfnl  arrests,  etc.,  to  which 
they  were  subjected  by  defendants,  could  not 
be  deemed  as  averring  grievances  of  the  "pick- 
ets" themselves,  but  merely  regarded  as  griev- 
ances of  the  association  itself. 

4.  The  mere  fact  that  defendants,  in  combina- 
tion, by  means  of  intimidation  or  criminal  vio- 
lence, interfere .  with  the  free  flow  of  labor  to 
an  employer,  does  not  give  the  employer  the 
right  to  equitable  relief,  in  the  absence  of  his 
showing  that  his  remedy  at  law  is  inadequate. 

5<  Equity  does  not  undertake  to  grant  injunc- 
tion in  strike  or  boycott  oases  unless  complain- 
ant has  shown  snbstantiril  pecuniary  loss  in  re- 
spect to  his  property  and  business  for  which  ab 
action'  at  law  was  an  ..inadequab*  remedy,  .or 


where  he  has  ahown  that  he  had  been  deprived 
of  his  right  to  make  a  living. 

6.  The  right  of  a  volnntaty  association,  en- 
gaged in  supporting  a  strike,  to  freedom  in  thr 
labor  market,  so  that  the  association  can  readily 
employ  pickets  and  other  agents  in  carrying  on 
its  industrial  warfare,  is  not  a  proper  subject' 
of  protection  liy  means  of  an  injunction. 

Suit  by  Benjamin  Atkins  and  others  against 
the  W.  &  A.  Fletcher  Company  and  others. 
On  motion  on  bill  and  affidavits  for  prelimi- 
nary Injunction.    Motion  denied.  * 

William  Hughes  and  James  O.  Blauvelt, 
for  complainants.  Edward  Boas  and  Franda 
Scott,  for  defendants. 

STEVENSON,  V.  O.  (orally).  My  concln- 
Blon  Is  that  no  proper  case  is  presented  for 
an  Injunction,  certainly  not  for  a  preliminary 
injunction. 

I  indicated  to  counsel  during  the  argument, 
or  at  Its  close,  several  of  the  principal  ob- 
jections which  seemed  to  me  to  lie  in  the 
way  of  granting  to  the  complainants  the  pre- 
liminary injunctive  relief  for  which  they  ai>- 
ply.  The  case  la  a  somewhat  novel  one.  It 
may  be  that  a  little  later  I  shall  file  a  writ- 
ten opinion.  I  certainly  shall  do  so  in  case 
of  an  appeal.  At  present  I  shall  not  under- 
take to  discuss  at  great  length  all  the  rea- 
sons, some '  of  which  I  cannot  now  recall, 
which  led  me,  after  going  over  the  case  very 
carefully,  to  the  conclusion  that  a  prelimi- 
nary injunction  would  not  be  Justified  by  the 
case  now  before  this  court 

It  seems  to  me,  howevet,  in  view  of  the 
wide  scope  of  the  argument  and  the  various 
aspects  In  which  the  complainants'  bill  was 
viewed  and  exhibited  by  counsel,  and  the 
various  kinds  of  grievances  of  all  or  some 
of  the  complainants  which  have  been  the 
subject  of  discussion,  that  It  is  Important  to 
explain'  what  I  regard  as  the  correct  analy- 
sis of  the  case  now  presented  for  Judicial  de- 
termination. 

The  complainants,  46  in  number,  are  ma- 
chinists recently  employed  by  the  defendant 
corporation  'W.  &  A.  Fletcher  Company,  but 
now  on  a  strike.  The  complainants,  "with 
certain  other  machinists,  have  formed  a  vol- 
untary association  for  the  purpose  of  better- 
ing the  condition  of  machinists  in  general 
and  the  members  of  such  association  in 
particular,"  which  voluntary  association  is 
known  as  the  International  Association  of 
Machinists.  The  bill  seta  forth  that  the  de- 
fendant the  'W,  Sc  A.  Fletcher  Company,  and 
some  30  or  40  Individuals,  partners  and  cor- 
porations, who  are  named,  "Gave  formed  a 
voluntary  association  known  as  the  New 
York  Metal  Trades  Association."  which  is  or- 
ganized for  the  purpose  of  dealing  'with  labor 
ditlicuities  affecting  the  metal  trades  in  New 
York  Harbor.  It  further  appears  from  the 
bill  and  accompanying  affidavits  that,  "in  or- 
der to  carry  out  the  design"  of  the  Interna- 
tional Association  of  MachlnistB,  the  com- 
plainants "have  endeavored  to  obtain  as 
many  mmch^nlsts  «s  possible  to  Join  them," 
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and  have  maintained  a  system  of  quiet, 
peaceable  picketing  in  the  streets  near  the 
machine  shops  of  the  W.  &  A.  Fletcher  Com- 
pany. All  unlawful  practices  in  connection 
with  this  piclieting  are  denied,  and  the  bill 
sets  forth  in  detail  various  reasons  why,  for 
the  accompllsimient  of  the  objects  of  the 
complainauts  In  their  voluntary  association, 
the  maintenance  Of  pickets  is  lawful  and 
proper,  if  not  necessary.  The  grievrfnce  of 
which  the  complainants  complain  is  that  the 
defendants,  acting  in  combination,  are  inter- 
fering by  intimidation,  threats,  violence,  ar- 
rests, and  other  unlawful  practices  with  the 
pickets  of  the  complainants. 

The  complainants  do  not  stand  before  the 
court  as  employ&s  or  persons  seeking  employ- 
ment, whose  natural  expectation  of  obtaining 
work  In  machine  shops  Is  defeated  because 
the  defendants,  by  intimidation  and  molesta- 
tion practiced  upon  the  proprietors  of  the 
machine  shops,  constantlj^  thwart  them  in 
their  effort  to  get  employment.  In  brief,  the 
complainants  stand  before  the  court  as  em- 
ployers, and  not  as  employ^. 
-  It  Is  true  that  the  bill  alleges  that  the 
"members  of  the  New  York  Metal  Trades 
Association  have  entered  Into  a  conspiracy 
to  force  and  compel  the  complainants  to  work 
for  the  W.  &  A.  Fletcher  Company  upon  such 
terms  as  the  W.  &  A.  Fletcher  Company 
may  demand,  and  have  conspired  together 
for  the  purpose  of  preventing  the  complain- 
ants from  earning  a  living  at  their  trade  as 
machinists,  and  that  they  are  carrying  out 
and  effectuating  the  said  conspiracy,  and  that 
they  liave  discharged  such  of  the  complain- 
ants as  have  received  employment  from  any 
of  the  members  of  such  association  as  soon 
as  they  ascertained  that  the  complainants 
were  former  employes  of  the  Fletcher  shops, 
and  the  only  reason  assigned  was  that  the 
complainants  are  former  employes  at  Fletch- 
ers', on  strike."  This  allegation  of  the  bill 
seems  to  be  based  upon  the  erroneous  idea 
that  employers  have  not  the  right  to  combine 
freely  to  refuse  employment  to  any  kind  or 
class  of  workmen  precisely  as  employes  have 
a  right  to  combine  freely  to  refuse  to  be  em- 
ployed by  any  employer  who  sees  fit  to  em- 
ploy workmen  of  whom  they' disapprove,  or 
sees  fit  In  any  respect  to  cbnduct  his  business 
contrary  to  their  views.  But,  apart  from 
tills  consideration,  the  bill  is  not  filed  by  the 
particular  machinists  who  thus  have  been  dis- 
charged to  restrain  defendants,  acting  In 
combination,  from  unlawful  conduct  which 
has  secured'  their  discharge,  and  now  stands 
In  the  way  of  their  being  employed  by  per- 
sons who.  If  left  free,  wonid  be  willing  to 
give  them  work.  The  discharge  of  some  of 
the  complainants,  whether  procured  lawfully 
or  unlawfully,' is  not  to  be  regarded,  under 
the  allegations  of  this  bill,  as  a  grievance  of 
the  particular  workmen  who  have  been  so 
discharged.  It  must  be  regarded  solely  as  a 
grievance  on  the  part  of  the  46  complainants, 
as  constituting  the  Intematlonat  Association  , 


of  Machinists,  and  In  their  capacity  as  em- 
ployers of  labor,  if  such  discharge  can  consti- 
tute a  grievance  of  said  association. 

It  also  appears  from  the  bill  and  affidavits 
that  the  lutcrnatlonal  Association  of  Machin- 
ists have  employed  some  of  the  eomplainants 
at  a  dafly  wage  to  do  certain  services  wliich 
evidently  may  be  all  deemed  embraced  in  the 
word  "picketing,"  and  that  "many  of  the 
complainants  have  been  so  employed  during 
said  strike,  and  that  they  or  most  of  them 
have  been  compelled  to  give  up  such  employ- 
ment by  reason  of  the  annoyance,  insults,  vio- 
lence, force,'  Intimidation,  threats,  unlawful 
arrests,  and  malicious  prosecutions  to  which 
they  were  subjected  by  the  Flefeher  Compa- 
ny and  the  New  Tork  Metal  Trades  Associa- 
tion and  their  employes,"  etc.  Here  again  we 
have  a  charge  of  unlawful  conduct  on  the  part 
of  the  defendants  which  has  caused  some 
of  the  complainants  to  be  deprived  of  what 
1b  claimed  to  be  a  lawful  employment,  by 
Which  they  may  be  said  to' be  earning  their 
living  at  a  dally  wage.  But  this  bill  is  not 
filed  by  the  complainants  as  pickets,  as  per- 
sons employed  In  a  certain  business  whose 
appv)rtunltie8  for  employment  are  cut  olf  by 
ttie  alleged  unlawful  Conspiracy  of  the  de- 
fendants. The  Interference  with  the  work  of 
the  pickets  must  be  regarded  in  this  case  as 
an  alleged  grievance  of  the  International  As- 
sociation of  Machinists. 

This  bill  presents  the  complaint  of  this  vol- 
untary association,  as  a  partnership,  engaged 
in  the  accomplishment  of  certain  objects,  many 
of  which  are  benevolent.  Any  Intimidation  or 
other  Interference  with  the  idckets  employed 
by  the  association  may  be  regarded  as  a  pos- 
sible grievance  of  the  association,  but  cannot 
be  regarded  In  this  suit  as  a  grievance  of  the 
pickets  themselves.  It  will  be  time  enough  to 
consider  any  such  grievance  of  the  pickets 
when  the  pickets  file  their  Mil  or  bills  for  re- 
ttef. 

No  qoeSdon  has  been  raised  as  to  the  capaci- 
ty of  the  46  machinists  to  file  this  bill  on  be- 
half of  the  entire  voluntary  association  known 
as  the  International  Association  of  Machinists, 
although  the  argument  on  both  sides  assumed 
that  this '  International  association  embraces 
large  numbers  of  maclilnlsts  throughout  vari- 
ous states  of  the  Union.  Confusion  no  doubt 
has  resulted  in  the  argument  of  this  motion 
f^m  the  fact  that  46  of  a  large  number  of 
partners  or  voluntaiT-  assodates  file  a  bill  ap- 
parently for  the  protection  of  the  right  of  the 
entlrie  partnership  or  association  to  employ  la- 
bor and  to  enjoy  a  free  labor  market,  while 
the  same  bill  sets  up  what  might  be  deemed 
'as  separate  causes  of  action  In  equity  on  the 
part  of  different  sets  of  these  46  complainants 
seeking  employment  In  their  trade  as  machin- 
ists, or  seeking  employment  In  the  business  of 
picketing  for  a  daily  wage.  All  the  allega- 
tions of  this  bill,  although  they  may  contain  a 
large  number  of  separate  causes  of  action  in 
equity  on  behalf  of  employes  of  one  kind  or 
another,  whose  right  to  make  a  living  has  been 
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Interfered  with,  mtut  be  considered  solely  with 
reference  to  the  capacity  in  whicli  the  46  com- 
plainants stand  before  the  court,  and  the  com- 
plaint which  they  make  in  such  capacity.  As 
I  have  said,  the  complainants  stand  before  the 
court  as  employers  of  labor,  and  their  griev- 
ance is  that  the  defendants,  acting  in  oombina- 
Uon,  are  unlawfully  interfering  with  the  right 
of  the  complainants  as  such  employers  of  labor 
to  hare  labor  flow  freely  to  them.  Jersey  City 
Printing  Co.  r.  Cassidy,  63  N.  J.  Eq.  759,  6a 
AU.  230. 

The  mere  statement  of  the  nature  of  tlie 
complainants'  case— the  only  case,  as  this  bill 
is  framed,  which  I  think,  the  court  can  now 
take  cognizaoce  of— indicates  the  fatal  ot»- 
Jectlon  to  granting  in<8uch  case  the  remedy  of 
Injunction. 

The  mere  fact  that  defendants,  in  combina- 
tion, by  molestation  and  intimidation,  or  hy 
criminal  violence,  Interfere  with  the  free  flow 
of  labor  to  an  employer,  does  not  necessarily 
give  such  employer  the  right  to  come  into  a 
court  of  equity  and  procure  an  injunction  for 
Ills  protection.  The  employer,  complainant, 
must  show  not  only  that  the  conduct  of  the 
defendants  in  combination  unlawfully  ob- 
structs him,  the  complainant,  in  enjoying  lUs 
natural  expectancy  in  respect  of  the  labor  mar- 
ket, but  that  the  natjiral  and  proximate  result 
'  of  the  unlawful  conduct  complained  of  will  be 
to  inflict  upon  him,  the  employer,  substantial 
money  damages,  for  which  the  remedy  at  law 
Is  inadequate.  The.  injunction,  at  the  instance 
of  an  empk^er.  In  these  strike  cases  was 
forced  out  of  courts  of  equity  l>ecause  ,tb$ 
situation  presented  was  one  where,  without 
injunctive  relief,  ruinous  losses  to  the  com- 
plainant would  be  inevitable.  Railroads  and 
Uag9  plants  of  machinery  were  paralyzed,  ag- 
gregations of  capita)  lay  Idle,  while  the  persons 
acdng  in  combination,  who  by  their  interfer- 
ence with  the  tree  labor  market  had  caused 
and  were  continuing  this  great  pecuniary  losiv 
were  themselve»  irresponsible  pecuniarily.  It 
is  to  this  class  of  cases,  in  my  Judgment,  that 
the  strike  injunction  should  under  present  so- 
cial and  bpslness  conditions,  as  far  as  possible, 
be  confined.  Courts  of  equity  should  be  caur 
tious  in  undertaldng  to  regulate  by- injunction 
the  annoying  conduct  of  a  combination  of  in- 
dividuals at  the  instance  of  complainants, 
whose  only  complaint  Is  that  their  political, 
social,  or  rellgtous  sctirlties  are  Interfered 
with,  or  their  iimusements  curtailed.  The  ele- 
mental right  of  the  employer  of  labor  which 
the  courts  recognize  today  no  doubt  is  the 
right  to  employ,  while  the  correqMnding  right 
of  the,  workman  is  the  right  to  be  emiiloyed. 
In  other  .^ords,  the  right  to  buy  labor  and  the 
right  to  sell  labor  are  recognized  by  the  law, 
and  their  enjoyment  Is  greatly  impaired  or  de- 
stroyed unless  freedom  in  the  labor  market- 
freedom  on  both  sides  of  the  labor  market— is 
maintained.  Each  party  to  a  <»ntract  for  the 
sale  of  labor  has  an  interest  in  the  freedom  of 
the.otker  party,  with,  respect  te  making  the 
contract   But  I  know,  of  no  case  where  t^  court 


of  equity  has  recognized  this  right  and  pro- 
tected it  by  means  of  an  injunction  where  the 
violation,  or  the  continued  violation,  of  the 
right  would  not  result  in  irreparable  damage 
of  a  substantial  character  for  which  the  rem- 
edy at  law  by  an  action  for  damages  would  be 
inadequate. 

It  is  not  every  person  who  wishes  to  hire  a 
servant  or  engage  an  agent  for  any  one  of  the 
innumerable  purposes  for  which  servants  and 
agents  are  employed  who.  can  come  into  a  court 
of  equity  and  obtain  an  injunction  for  the  pro- 
tection of  his  right  to  employ,  and  for  the  re- 
moval of  obstficles  in  the  way  of  it^  exercise. 
At  the  present  stage  of  the  development  of 
strike  and  boycott  law  there  are  Innumerable 
situations  in  which  one'desirhig  to  enjoy  the 
right  to  employ  or  the  right  to  be  employed 
would  not  be  allowed  ah  injunction  for  his 
protection,  because,  while  his  social,  moral,  or 
even  legal  right  may  have  been  violated,  the 
damage  la  not  of  a.  kind  or  nature  to  Justify 
hiterference  on  his  behalf  by  a  court  of  equity. 
I  do  not  know  that  courts  of  equity  have  as 
yet  undertaken  to  grant  injunctions  in  strike 
or  boycott  cases  unless  the  complainant  has 
shown  substantial  pecuniary  loss  in  respect  of 
his  property,  including  his  business,  for  which 
an  action  at  law  was  an  inadequate  remedy, 
or  where  he  has  shown  that  the  conduct  com- 
plained of  deprived  him  of  his  right  to  make 
a  living-deprived  him  of  the  means  of  t  live- 
lihood. 

In  the  present  case  the  complainants  com- 
posing, or  at  least  representing,  the  Interna- 
tional Association  of  Machinists,  do  not  claim 
that  they.  are.  suffering  any  substantial  money 
loss  from  tb^  alleged  unlawful  interference  of 
the  defendants  with  the  complainants'  pick- 
ets, t'hls  association  apparently  has  little,  If 
any,  capital  Invested  In  anjr  way,  and  it  does 
not  appear  to.  be  conducting  any  trade  or  bnsl- 
ness  of  any  Idnd.  Its  objects  are  not  to  make 
gain  for  its  members  as  partners  in  business, 
using  and  seeking  to  acquire  property.  Its 
objects  fire  largely  boievolent  It  is  true  tliat 
among  its  objects  as  set  forth  In  th^  bill  of 
complaint,  and  therein  declared  to  be  the  buiri- 
ness  of  the  assodation.  Is  to  "provide  financial 
assistance  to  members  attaining  the  age  of 
sixty-five  years  and  upwards,  and  to  provide 
death  benefits  to  all  members  in  good  standing 
for  more  than  six  inontlis";  but  It  does  not 
appear  that  the  association  luts  actually  estab- 
lished such  a  pension  and  death  benefit  sys- 
tem, nor  does.lt  appear  tJ^t  any  conduct  of 
the  defendants  complained'  of  has  Into'fered 
with  the  operation  and  maintenance  of  such  a 
system.  The  business  of  the  association  which 
is  alleged  to  have  been  interfered  with  Is  ren- 
dering assistance  to  workmen  in  the  success- 
ful maintenance  of  a  strlk^. 

If  benevolent  operations  are  entitled  to  the 
same  prqtectlon  by  injunctions  against  com- 
Jbinations  with  a  view  to  the  preservation  of 
a  free  labor  inarket  for  their  lieneflt,  it  might 
be  argued  .with  some  force  that  before  an 
Ipjunctlbn  sbovid  issue  la  thia  cas^  the  proofs 
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ought  to  show  that  the  cause  of  the  employ^ 
Is  Just— the  merits  of  the  strike  ought  to  be 
passed  upon  and  determined.  Tills  would 
be  strange  work,  indeed,  for.  the  court  of 
cliancery  to  undertake  to  do. 

The  right  of  partners  or  voluntary  asso- 
ciates who  are  engaged  in  supporting  a  strike 
to  freedom  in  the  labor  market,  so  that  they 
can  readily  employ,  pickets  and  other  agents 
in  carrying  on  their  side  of  the  Industrial 
war,  lias  certainly  never  been  recognized  by 
a  court  of  eq,uity  as  a  proper  subject  of  pro- 
tection by  means  of  an  injunction.  No  such 
right  on  the  other  hand  has  .been  recognized 
and  protected  for  the  benefit  of  persons  en- 
gaged in  resisting  a  strike.  If  the  New  York 
Metal  Trades  Association,  with  its  large  and 
powerful  combination  of  employing  partners) 
corporation^  and  individuals,  should  ^le  a 
bill  against  the  complainants  to  secure  an  in- 
junction, protecting  them,  the  Metal  Trades 
Association,  in  employing  detectives,  agents, 
and  pickets  to  assist  the  W.  &  A.  Fletcher 
Company  in  this  contest  with  its  employes 
on  strike,  it  seems  to  me  \be  case  would  pre- 
sent the  same  fatal  defect  which  is  exhibited 
in  this  present  case.  What  a  court  of  equity 
will  protect  by  an  injunction  in  a  proper  case 
are  the  rights  of  the  two  parties  directly  in- 
terested in  this  conflict,  W.  &  A.  Fletcher 
Company  and  their  employes— the  right  of 
the  one  to  employ  and  the  right  qif  the  other 
to  be  employed;  the  right  of  both  ,to  have  a 
free.la^or  market  upon,  which  the  opportuni- 
ty to  make  money  andr.make  a  living  de^ 
pends.  If  the  New  York  Metal  Trades  Asso- 
ciation—this  powerftff  ■'combination  of  em- 
ployers-HshiHild  undertake  to  deprive  the 
CiQmi^aln^ntfl,  as.  maobinlsts,  as  ^orkipen 
seeking  to  sell  their  laboi\  oi(- all  opportuni- 
ties for  employment  other  than  by  the  Fletch- 
er Company,  and  In  carrying  out  this  pur- 
poM  should  molest  and  intimidate,  or  In  vari- 
ous ways  annoy  or  Injure^  the  proprietors  of 
machine, shops  who  otherwise  would  be  will- 
ing to  employ  the  contplaliiants,  then  It 
seems  tO  me  the  complainants  would  be  enti- 
tled to  an  injunction  from  a  court  of  equity 
undw  principles  which  are  now  well  settled, 
uideas  the  mbre  or  less  definite  amonnt  of 
the  damages  suffered, by  the  complainants 
and  the  pecuniary  responsibility  of  the  de- 
fendants woidd  relegate  the  complainants  to 
a  court  of  law  for  their  remedy.  On  this 
pointi  however,  it  is  not  necessary  to  express 
«ny  opinion  in  this  case. 

Id  connection  widi  the  oonslderatlen  of  thft 
principle  that  an  injunction  Is  tssned  in  strike 
cases  only  where  the  remedy  at  law  is 'in- 
adequate, it  is  important  to  note  that  the 
complainants  present, no  jiroof  whatever  that 
the  defendants,  or  at  least  the  principal  de- 
fendaJits,  are  insolvent.  On  the  contrary,  the 
aflldavits  on  behalf  of  the  W..  &  A.  Fletdier 
Company  stand  uncontradicted  to  the  efCect 
that  th^t  <jDmpany  is  entirely  solvent,  and 
able  tO'dischfli^e  all  pecuniary '  obllgationa 
which  may  be  placed  upon  It. 


I  do  not  want  either  .party  to  this  case  to 
understand  that  I  have  undertaken  to  lay 
down  with  accuracy  the  entire  strike  law  ap- 
plicahle  to  this  present. ease  or  sruggested  hy 
It.  The  primary  rights  which  are  violated  by 
strikes  and  boycotts,  and  the  remedial  rights 
which  thereby  arise,  are  far  from  a  condition 
of  complete  development  or  accurate  defini- 
tion. The  law  of  this  whole  subject  Is  to  a 
large  extent  unsettled,  ,and  Involve^  in  dis- 
pute and  difference  of  opinion  among  Judges 
and  text- writers.  In  this  condition  of  the 
law  it  is  certainly  safe  to  hold  that  in  a  novel 
case  like  ;thli'' a' preliminary  injunction,  at 
least,  ought  not  to  be  issued,  where  the  com- 
plainants do  not  show  any  substantlar  pecun- 
iary damage,  and  It  appears  that  the  de- 
fendants, or  some  of  them,'' are  amply  respon- 
sible for  any  money  damages  which  may  be 
recovered  against  them  In  an  action  at  law. 

It  must  be  borne  in  mind  that  the  damages 
to  the  pldceta  which  have  l>eea  caused  by 
their  wrongful  exclusion  from  employment 
are  to  be  sharply  distlngulsbed  from  any 
damages  which  the  complainants  may  have 
suffered  on  that  account  It  does  not  satis- 
factorily appear  in  this  case  that  any  depart- 
ment of  benevolent  effort,  or  any  lawful 
business  of  the  complainants  In  which  these 
pickets  were  employed,  has  been  impaired  in 
efHciiency  or  suffered  actual  pecuniary  loss 
by  reason  of  the  alleged  Outrages  to  which 
the  pickets  have  been  subjected,  or' by  reason 
of  the  driving  of  the  pickets  from  their  posts. 

If  tin  Injunction  should  issue  in  this  case, 
it  seems  to  me  it  would  have  to  be  based  up^ 
on  a  principle  far  broader  than  any  which 
has  ;^et  been  laid  down  in  any  reported  case 
'^a  '{trinciple  as  broad  as  this:  tliat  a  cotirt 
of  equity  will  protect  by  an  liijunctlon  the 
right  of  every  man  to  enjoy  a  free  labor  mar- 
ket, the  right  of  every  employer  to  have  la- 
bor flow  freely  to  him,  and  the  right  of  every 
employs  to  have  employers  left  fre^  to  give 
him  work— without  reference  to  whether  the 
invasion  of  the  right  complained  of  causes 
great  damages  or  triillog  da^^^^ges;  damages 
readily  measured  in  money,  or  damages  diffi- 
cult of  exact  ascertainment;  damages  for 
which  a  Judgment  could  be  collected,  or  dam- 
ages for  which  a  Judgment  would  be  wholly 
uncollectible. 

I  shall  advise  that  the  motion  (pr  a  prelim- 
inary injunction  be  denied,  with  costs. , 


W.  &  A.  FLEH-CHER  CO.  ▼,  INTERNA- 
TIONAL ASS'N  OF  MACHINISTS  et  aU 

(Court  vt  Chancery  of  New  Jersey.    Oct  2, 
1003.)' 

EQWTT— INJUltCTION— STftlkBS-WCKKTiNO. 

1.  Where  the  practice  of  picketing  by  striking 
MplU'j'ds  is  to  intimidate  and  interfere  -  with 
tib»  hberty  ot.. other' wofhmen  la  seeking  eib- 
ployment  it  is  qalawfnl,  and  will  t>e  prohibited 

f  1.  Sm  duunctloii,  VOL  lh,  Ceiit  Dig.  i|  Iti  ite. 
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by  injonctlon;  but  p!cketlD{  carried  on  for  the 
mere  pnrpose  of  obtaining  information,  or  for 
the  pnrpose  of  conreyinK  information  or  brings 
ing  orderly  and  peaceable  perauasions  to  bear  on 
th*  minds  of  those  seeking  employment,  the  ob- 
ject of  which  does  not  inclnde  the  disruption  of 
anj  existing  contract,  will  not  be  restrained. 

Suit  by  the  W.  ft  A.  Fletcher  Company 
against  the  International  Association  of  Ma- 
chinists and  others  for  an  Injunction  to  re- 
strain picketing  by  strikers.  Injunction 
granted  as  to  some  defendants,  and  denied 
as  to  others. 

Edward  Russ  and  Francis  Scott,  for  com- 
plainant James  O.  Blaurelt  and  William 
Hughes,  for  defendants. 

BTEVENSOM,  V.  0.  (orally).  In  tbe  In- 
junction suit  brought  by  the  Fletcber  Ma- 
chine Company  against  tbe  International  As- 
sociation of  Machinists  and  others  the  conclu- 
sion which  I  have  reached  is  that  the  com- 
plainant is  not  entitled  to  any  fivtber  pre- 
liminary restraint  than  that  which  is  now 
embodied  In  the  restraining  orders.  The  mo- 
tion was  argued  on  both  sides,  practically 
with  the  admission  that  there  was  nothing 
objectionable  in  tbe  restraining  orders  as 
they  now  stand;  that  those  orders  were  i;hx>p- 
er,  and  should  remain  binding  upon  such  of 
the  defendants  as  stand  fairly  charged  under 
oath  with  conduct  which  brings  them  within 
their  reach. 

Tbe  counsel  for  complainant  practically 
confined  his  argument  to  tbe  proposition  that 
a  preliminary  injunction  should  go  In  the  case 
to  restrain  picketing,  without  reference  to 
the  object  of  tbe  picketing  or  its  effect  If 
tills  view  is  correct.  It  follows  that  workmen 
maintaining  a  strike  have  no  right  to  station 
pickets  merely  for  tbe  purpose  of  giving  them 
such  information  in  regard  to  their  late  em- 
ployers' operations  as  may  be  discovered  by 
ordinary  observation.  It  seems  to  me  that 
this  claim  is  not  well  founded;  that  it  is  con- 
trary to  tbe  great  weight  of  reason  as  well 
iis  authority. 

Picketing  may  be  lawful;  picketing  may 
be  unlawful.  Whether  picketing  Is  lawful  or 
unlawful  depends  wholly  upon  the  purpose 
with  which  it  is  carried  on,  or  perhaps.  It 
would  be  more  accurate  to  say,  tbe  effect 
which  is  produced  by  it  If  tbe  purpose  and 
effect  are  to  Intimidate,  to  Interfere  with  tbe 
liberty  of  workmen  in  seeking  employment, 
to  interfere  with  what  in  another  case  I  call- 
ed the  employer's  right  to  have  labor  flow 
freely  to  him,  so  that  a  reasonably  coura- 
geous person  would  be  restrained  from  offer- 
ing his  labor  to  such  employer,  then  picketing 
Is  unlawful,  and,  where  the  other  necessary 
conditions  for  the  Interference  of  a  court  of 
equity  exist,  will  be  prohibited  by  an  injunc- 
tion. 

If,  however,  the  picketing  is  carried  on  for 
the  mere  purpose  of  obtaining  information, 
or  for  the  purpose  of  conveying  Information 
to  persons  seeking  or  willing  to  receive  tbe 


same,  or  even,  in  some  cases,  for  the  purpose- 
of  bringing  orderly  and  peaceable  persua- 
sions to  bear  upon  tbe  minds  of  men  who  de- 
sire to  listen  to  tbe  same,  tbe  object  of  such 
persuasions  not  including  in  any  way  tbe 
disruption  of  an  existing  contract  for  labor, 
then  there  may  be  no  unlawful  element  in. 
the  picketing,  and  carrying  It  on  may  found 
no  action  even  at  law,  and  certainly  may  not 
call  for  any  interference  on  tbe  part  of  a 
court  of  equity. 

The  Insistment  of  counsel  for  the  complain- 
ants would  seem  to  include  the  proposition- 
that  workmen  on  strike  cannot  maintain  pick- 
ets (although  merely  tot  tbe  purpose  of  ob- 
taining such  Information  as  can  t>e  procureA 
by  tbe  use  of  tbe  eyes  and  ears)  without  vio- 
lating the  employer's  right  to  the  enjoyment 
of  a  free  labor  market,  and  thereby  causing 
him  substantial  and  Irreparable  damage. 
This  proposition  seems  to  me  to  be  utterly 
untenable.  The  restraining  orders,  therefore, 
TTlII  stand  In  their  present  form  against  those 
defendants,  as  I  stated,  who  are  charged  un- 
der oath  with  such  conduct  as  things  them 
within  their  operation. 

It  Is  admitted  that  there  are  a  number  ot 
defendants  who  are  not  connected  in  any  way 
with  the  practices  of  which  the  complainant 
complains,  and  as  to  them  the  order  -will  be 
vacated.  If  counsel  cannot  agree  upon  tit» 
names  of  the  defendants  who  are  to  be  held 
subject  to  restraint  I  will  go  over  tbe  list 
myself,  and  determine  who  are  to  be  Included 
and  who  are  to  be  excluded. 


(9  N.  J.  U  4SS) 

WALIiACH  ▼.  MATOR,  ETC.,  OP  OSTX  OP 
NEWARK  et  aX. 

(Supreme  C!onrt  of  New  Jersey.    Oct  19,  1903.> 

UONICIPAL    CORPORATIONS— ACTION    FOR  AS- 
SAULT—DECLARATION— DEHiniRER 
-AOTHORITT  OF  AQBNT. 

1.  Where  a  declaration  charged  that  a  mu- 
nicipal corporation,  by  its  agents  duly  authw- 
ized,  empowered,  and  directed  so  to  do,  com- 
mitted upon  the  plaintiff  a  tort  consisting  of 
assanlts,  batteries,  and  false  imprisonmeDt  it 
was  held  on  demurrer  that  this  was  a  sufficient 
allegation  of  the  tortious  act  by  the  corporation; 
that  the  details  of  the  authorization  were  a  mat- 
ter for  proof  at  tbe  trfal,  ratlier  than  a  neces- 
sary allegation  in  tiie  pleading. 

2.  The  demnrrer  to  such  a  declaration  ad- 
mits that  the  acta  complained  of  were  not  ultra 
vires,  but  that  the  agents  of  tlie  corporation  had 
competent  authority  to  commit  the  assaults. 
Whether  they  actually  had  such  authority  is  a 
question  of  fact  to  be  determined  at  the  trial 

(Syllabus  by  the  Court) 

Action  by  Edward  L.  Wallace  against  the 
mayor  and  common  council  of  the  city  of 
Newark  and  others.  Dnnurrer  to  declara- 
tion.   Overruled. 

Argued  June  term.  1908,  before  OUM- 
MERE,  C.  J.,  and  PORT,  PITNEY,  and 
HENDRICKSON,  JJ. 

Edward  P.  Merrey,  for  plaintiff.  Malcolm. 
MacLear,  for  defendants. 
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HENDRICKBON,  J.  The  action  Is  In  tort, 
and  the  declaration  demurred  to  consists  oC 
tliree  counts.  The  first  count  sets  out,  as  a 
canse  of  action,  c»tain  acts  of  assault,  bat- 
t«7,  and  false  Imprisonment  alleged  to  hare 
been  committed  upon  the  plaintiff  by  the  de- 
fendant municipality  by  Its  agents,  O.  B. 
and  F.  J.  S.,  who  had  been  by  it  placed  in 
charge  of  its  water  reservoir  and  premises  at 
Oak  Ridge,  .N.  J.,  from  which  it  supplied 
with  water  the  citizens  of  Newark.  The 
count  further  alleges  that  said  agents  of  the 
municipality,  before  the  time  of  the  commit- 
ting of  these  outrages,  had  been  by  it  placed 
In  charge  of  the  said  reservoir  and  premises, 
with  orders  to  protect  the  same,  and  pre- 
vent trespassing  thereon  or  fishing  in  said 
reservoir  from  the  roadway  crossing  the 
premises,  and  were  at  the  time  of  the  com- 
mission thereof  acting  under  the  power,  au- 
thwltyt  and  direction  of  said  municipality  as 
aforesaid,  for  the  purpose  of  preventing  said 
plaintiff's  fishing  in  the  reservoir  from  said 
roadway.  The  said  O.  B.  and  F,  3.  8.  were 
also  charged  as  Jointly  liable  with  the  de- 
fendant municipality  as  Individuals.  The 
second. count  charges  that  the  defendant  mu- 
nicipality, by  its  agents,  G.  B.  and  F.  J.  S., 
duly  auttiorized,  empowered,  and  directed  by 
Hie  said  municipality  as  aforesaid,  and  the 
said  G.  B.  and  F.  J.  S.,  assaulted  the  said 
plaintiff,  to  wit,  at  the  township  of  West  Mil- 
ford,  in  the  county  of  Passaic,  aforesaid, 
and  then  and  there  Imprisoned  him  and  kept 
and  detained  hUn  In  prison  there,  without 
any  reasonable  or  probable  cause  whatever, 
for  a  long  time,  to  wit,  for  10  hours  then 
next  following,  contrary,  etc.,  wherefore,  etc. 
The  thh^  count  is  similar  to  the  second. 

The  demurrer  is  general  to  the  whole  dec- 
laration. It  follows  that.  It  any  of  the  counts 
be  good,  the  demurrer  must  be  overruled. 
We  have  looked  at  the  second  and  third 
counts  of  the  declaration  to  the  light  of  the 
specifications  of  demurrer,  and  we  think  the 
-;ounts  should  be'  sustained. 

The  first  objection  raised  by  the  specifica- 
tions is  that  a  municipality  cannot  be  held 
for  an  assault  or  false  imprisonment  by  its 
agents  or  servants,  without  clear  proof  of  the 
express  authorization  lye  direction  of  the  act 
complained  of  by  Its  duly  constituted  authori- 
ties. In  solemn  form  to  bind  the  corporation, 
and  that  the  counts  In  question*  fall  to  show 
that  the  alleged  assault  and  Imprisonment 
were  ao  expressly  authoiized  or  directed. 
The  necessity  of  clear  proof  being  required 
■as  here  stated  we  may  pei'haps  concede. 
TomUn  v.  Hlldreth,  65  N.  J.  Iaw,  438,  47  AU. 
<649.  But  that  the  authorization  by  the' mu- 
nicipality is  not  sofflclently  pleaded,  we  can- 
not concede.  We-  are  not  referred  to  any 
case  or  precedent  to  sustain .  the.  latter  con- 
tention. It  Is  a  well-recognized  rule  of  plead- 
ing that,  in  the  all^^tion  bt  ah  essential 
fact,  it  is  unnecessary  to  state  such  clrctun- 
sptanees  as  merely  tend  to  prove  the  truth  Of 
if'  1  -Ohlttyi  Pl.i  22S.    The  pofnt  seems  t6 


bave  been  raised  In  JeflersooTille  t.  Myers, 
2  Ind.  App.  532,  28  N.  K  909.  There  was  a 
demurrer  to  a  declaration,  which  charged  a 
tort  against  a  municipality  and  others.  The 
pleader,  in  describing  the  tortious  act  of  the 
cori>oration,  alleged  that  the  defendants 
wrongfully  and  unlawfully  constructed  the 
embankment,  eta  It  was  contended  that  it 
should  have  been  alleged  that  the  wrongful 
act  of  the  city  was  authorized  by  the  com- 
mon council.  The  court  held  that  the  plead- 
ing was  sufficient  See,  also.  La  France  Fire 
Engine  Co.  v.  Mt  Vernon,  9  Wash.  142,  37 
Pac.  287,  38  Pac.  80,  43  Am.  St.  Rep.  827. 

The  other  ground  of  demurrer  is  that  the 
acts  complained  of  were  ultra  vires,  and 
without  the  scope  of  the  employment  of  the 
said  G.  B.  and  F.  J.  S.,  and  unauthorized,  and 
that  the  declaration  discloses  no  authoriza- 
tion or  iktlficatlon.  But  this  cannot  avail  the 
demurrant  so  far  as  the  second  and  third 
counts  are  concerned.  In  each  of  these  the 
allegation  is  that  the  municipality,  by  its 
agents  duly  authorized,  empowered,  and  di- 
rected by  it  as  aforesaid,  committed  the  torts 
complained  of.  It  cannot  be  said  that  the 
words  "as  aforesaid"  should  limit  the  declar- 
ed authority  by  reference  to  the  first  count. 
Bach  count  is  separate,  and,  since  no  refer- 
ence is  made  to  the  first  count  in  the  other 
counts,  the  rules  of  pleading  exclude  the 
right  to  Imiport  any  borrowed  force  there- 
from. 1  Chitty,  PI.  413.  If  this  specification 
properly  raises  the  question  of  ultra  vires  as 
regards  the  powers  of  the  municipality,  it 
may  be  said  that  the  counts  are  still  suffi- 
cient The  charge  that  the  municipality,  by 
Its  agents  duly  authorized,  empowered,  and 
directed  so  to  do,  committed  the  torts  com- 
plained of,  carries  with  It  the  assertion  that 
It  was  acting  within  the  scope  of  Its  authority 
In  so  doing.  It  Is  also  a  general  rule  of 
pleading  that  matters  which  should  come 
from  the  other  side  need  not  be  stated.  1 
Chitty,  PI.  2Zi.  Upon  a  like  principle  It  has 
been  held  by  this  court,  in  a  suit  against  a 
school  district  to  recover  upon  Its  note,  that 
it  was  unnecessary  for  the  holder  to  aver 
that  In  its  creation  the  corporate  body  which 
gave  It  acted  within  Its  power.  Montague  v. 
Church  School  District,  34  N.  J.  Law,  218: 
Hidgefleld  v.  Cllffside  Park,  63  N.  J.  Law,  371, 
43  Ati.  722.  See,  also,  Brown  v.  Board  of 
Education,  103  Cal.  531,  37  Pac.  503.  In 
Brokaw  t.  N.  T.  B.  &  Tr.  do.,  32  N.  J.  Law, 
328,  90  Am.  Dec.  659,  the  declaration  char- 
ged that  the  defendant  comi^n^,  by  their 
servants,  etc.,  assaulted  the  l>lalntlff,  eto.  In 
disposing  of  the  demurrer.  Justice '  Depne, 
speaking" for  the  Supreme  Court,  said:  "The 
demurrer  admits  that  the.  servants  of  'th<> 
corporate  defendant  had  competent  authority 
to  commit  the  assault  and  battery,"  fete. 
'"Whether,'  hi  point  of  fact  .the  servants  ot 
tb^  company  had  such  authority,  and  the  cor- 
poration Is  llAbTe  for  their  acts,  is  a  question 
of  fact  to  be  determined  at  the  trial."  '  '  ,' 
"Hiving  teaehed  the  result'stated  as  to  the 
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«ecoiia  and  fblxH  connti,  wa  neeA  not  eon- 
«tder  the  question  of  the  TBlldlty  of  the  flrtt 
count  of  the  declaration.  TUe  demurrer  must 
be>0TecmIed,  witti  oonta. 


«9  N.  J.  U  415) 

BROWN  T.  STREET  MQHTINO  DIgT.  NO. 

1  OF  WOODBBIDGB  TP.  et  al. 
(Supreme  Court  of  New  Jersey.    Oct  0,  1003.) 

GBRTIORARI— PRACTICE— BSTOPPEL—LIGHT- 
INQ  DISTRICT-ELECTION. 

1.  The  Legislature  may  confer  upon  a  aingle 
Justice  of  the  Supreme  Court  power  to  hear  and 
determine,  after  return  and  upon  notice,  any 
proceedioga  in  certiorari,  and  direct  that  the 
order  and  determination  of  such  Joatice  there- 
in shall  be  entered  aa  the  judgment  of  the  Su- 
preme Court. 

2.  Where  the  prosecutor  waa  present  at,  and 
participated  In,  an  election  in  a  street  lighting 
district,  and  without  objection  or  protest  Tot- 
ed  upon  the  question  of  the  sum  to  be  raised 
for  street  lighting  purposes  in  the  district  for 
the  ensuing  year,  he  will  be  held  to  be  estop- 
ped from  questioning  the  regularity  of  the  elec- 
tion because  of  an  allegation  that  the  requisite 
10  days'  notice  thereof  was  not  giTen  t^  the 
townsnlp  clerk. 

(Syllabus  by  the  Court,) 

Certiorari  by  David  H.  Brown  against  the 
Street  Lighting  District  No.  1  of  the  town- 
ship of  Woodbrldge  and  others  to  review  pro- 
ceedings of  the  meeting  thereof.  Beard  be- 
fore a  single  justice  upon  notlc^,  under  Re- 
vision 1903,  i  5  (P.  L.  1903,  pi  84«.  Writ 
dismissed. 

Nellaon  Abeel,  for  prosecutor.  Kalcola 
MacLear  and  3.  EL  Thayer  Martin,  for  de- 
fendanta. 

rORT,  J.  In  this  case  the  court  has  readi- 
ed the  {pllowlng  conclusions: 

First  The  Legislature  may  confer  upon  a 
single  justice  of  the  Supreme  Court  the  pow- 
er to  bear  and  determine  proceedings  in  cer- 
tiorari, and  autborixe  the  entry  of  bis  order 
and  direction  .tberein  aa  the  judgment  oC  the 
Supreme  Court  Motta'  Prac<;lce  Act,  p.  135, 
i  6.  By  the  act  relative  to  supreme  and  clE- 
cnlt  courts,  tbe  Qupceme  Court  may  be  held 
by  the  Chief  Jnatloe  or  any  one  of  the  Jus- 
tices. P.  L.  1900,  p.  860,  f  7.  The  same 
provision  Is  found  in  tbe  Revision  of  187^ 
and  was  cairied  into  that  Berielon  from  ex- 
isting statutes.  1  Gen.  St  p.  1023,  I  19. 
Wood  T.  FitUan,  24  N.  JT.  Law.  838. 
.  Second.  Certiorari  ia  the  proper  remedy  to 
review  the  legality  of  the  passage  yf  a  reso- 
.Ihtton  fixing;  the  sum  of  money  to  be  raised 
and  exp^ded  in  the  lighting  district  for  the 
ensuing  year,  nnder  the  authority  conferred 
by  the  street  lighting  district  act  8  Gen.  St 
p.  8608,  {  460. 

Third.  Under  the  proof  taken  In  this  case, 
a  appears  that  less  than  10  days'  notice  of 
fhe  election,  held  for  the  purpose,  of  fixing 
said  sum,  as  required  by  the  statute,  was 
given  by  the  township  clerk,  and  for  this  rear 
■on  the  prosecutor  asks  that  the  action  of 
tba  meeting  In  voting  tbe  sum  directed  t»  be 


expiendad  !n  the  dlsMct  for  the  ensuing  year 
be  set  aside.  Tbe  statnte  fixes  tbe  first 
Tuesday  In  June  of  each  year  for  tbe  legal 
voters  ef  each  district  to  meet  after  the 
district  is  set  up,  to  elect  the  lighting  com- 
missioners, and  to  determine  by  ballot,  by  a 
majority  of  tboae  present,  the  sum  to  be  rais- 
ed  and  expended  for  street  lighting.    The 

polls  are  required  to  be  open  at o'clock 

In  the  afternoon  and  to  close  at  7  o'clock  at 
night  The  township  clerk  is  required  to 
give  10  days'  notice  of  tbe  time  and  place  ot 
the  meeting.  Under  tbe  proof  in  this  case.  It 
la  elear  that  the  i«qulslte  notices  were  not 
set  np  for  tlie  required  10  days.  I  think  this 
would  be  fatal,  nnder  the  decisions  In  this 
state.  If  no  other  fact  appeared  In  tbe  case. 
Ganda  Manufacturing  Co.  v.  Woodbrldge,  S8 
N.  J.  Law,  134,  32  Atl.  (W;  Davis  v.  Rapp, 
48  N.  J.  Law,  604.  Bat  it  appears  in  this 
case  that  tbe  prosecotor  attended,  and  par- 
ticipated In,  and  voted  at  the  election  wltli- 
out  protest  or  objection.  There  was  a  very 
full  vote  at  the  election— «  greater  nnmber 
than  usual;  208  voted.  If  tbe  resolution  be 
set  aside,  tbere  would  be  no  method  for  a 
reconslderatlob  of  the  action  of  the  lighting 
district  Tbe  prosecutor  cornea  before  tbe 
court  upon  the  merest  technicality,  without 
■bowing  that  a  single  person  vVbo  wisbed  to 
vote  ^d  not  do  so,  or  that  any  vot»  In  the 
dlirtrlet  did  not  In  flact  have  notice  of  the 
election.  He  admits  that  he  did,  and  that  be 
voted.  I  tiilnk  he  should  be  held  to  be  e»- 
topp^  ttom  raising  the  question  of  the  irreg- 
nlarttj  of  tbe  notice. 

1!b»  writ  of  certiorari  will  therefore  be 
dismissed,  wltb.eoBts. 

"""""""  (»  N.  J.  T*  »«) 

HBCHANIOS'  BANK  v.  CHARDAVOYNBl 
<Oourt  of  Errors  and  Appeals  of  New  Jersey. 

Oct  12,  1903.) 
NOTB— BONA   FIDB   HOLDBR— INDORSEMENT. 

1.  The  M.  Bank,  of  the  city  of  Brooklyn,  N. 
Y.,  received  at  its  banking  honae,  from  C  in 
the  regular  concse  of  bnameaa^  in  good  faith, 
without  notice  of  any  infirmity  in  it  and  in  pay- 
ment of  an  indebtedness  then  due  to  tbe  bank 
from  C,  a  promissory  note,  which  the  wife  of 
C.  had  indofsed  in  blank,  and  intrusted  to  fain 
for  the  purpose  of  having  it  discounted  for  her 
oeneflt  Beld  that  by  the  lex  loci  contractus, 
the  bank  was  a  bona  fide  holder  thereof  for 
value. 

2.  One  wiie  indorses  a  promissory  note  ia 
blank,  and  intrusts  it  to  anotner  to  fill  it  np  and 
have  it  discounted  for  his  (the  indorser's)  ben- 
efit is  liable  upon  it  to  a  bona  fide  holder  for 
valuer  who  receives  it  before  maturity,  in  the 
usual  coarse  of  bodnesa,  from  the  person  to 
whom  it  was  intrusted,  notwithstanding  that 
the  latter  has  filled  it  np  for,  and  frandaleotly 
converted  it  to,  a  purpose  entirely  difEwent  from 
that  for  which  he  was  authorised  to  use  it 

Dixon, '  Garrison,  Fort  and  Green,  JJ.,  diSi 
aenting. 
(Syllabus  by  the  Court) 


Brrqr  to  Circuit  Court;  Bsaex  Comitjr. 

Action  by  the  Mechanics'  Bank  against 
ylnnie  N.  Chardavoyne  and  William  B.  Char- 
jdavoyne.  J«dgmea^t  fee  jikJntUI,  aad  d» 
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fendant  Annie  N.  Obardaroyne  brings  etror. 
Affirmed,'  i 

Lambert  &  Stewartr  for  plalntltf  In  error. 
Albert  C.  Wall,  for  defendant  In  error. 

OUMHEUE:,  O.  J.  tub  ault -maa  brought 
against  William  S.  CUardavoyne  and  Annie 
N.,  Ills  wife,  upon  a  promissory  note  made 
by  William  to  tbe  order  of  Annie,  and  in- 
dorsed  by  her.  Tbe  note  la  dated  Newark, 
July  28,  1890,  and  is  payable  at  tbe  Mecban- 
ics'  Bank,  Brooklyn,  N.  T.  The  case  was 
tried  by  the  court  witboot  a  Inry,  by  consent 
of  the  parties.  The  following,  are  tbe  per- 
tinent facta  found  by  the  trial  court:  Mrs. 
Ghardavoyne,  about  ten  days  or  two  weeks 
before  July  28,  1889,  Intrusted  her  husband 
with  a  blank  form  of  promissory  note,  in- 
dorsed by  her,  to  be  filled  up  and  signed  by 
him,  and  used  at  the  Oerman  National  Bank 
of  Newark  to  obtain  a  loan'  for  Mrs.  Gharda- 
voyne. The  German  National  Bank  refused 
to  discount  the  note,  and  its  sefnsal  was  re- 
ported to  her.  She  never  autliortsed  her  hus- 
band to  use  the  note  for  any  .other  purpose. 
Notwithstanding  this  fact,,  be,  on  the  28th 
day  of  July,  took  the  blan^  note  to  the  bank- 
ing bouse  of  the  plaintiff  company,  in  Brook- 
lyn, New  York;  and  the  body  of  tbe  Instru- 
ment was  then  filled  up  by  fbe  plaintiffs 
president,  at  the  request  of  Mr.  CSiardavoyne, 
for  a  sum  equal  to  tbe  amount  of  an  indebted- 
ness due  from  Mr.  CtaardaToyne  to  the  plain- 
tiff. Tlte  next  day  the  note  was  discounted 
by  the  plaintiff,  and  the  proceeds  placed  to 
Mr.  Chardavoyne's  credit.  The  president  of 
the  bank,  when  he  filled  up  the  note,  was  ig- 
nonmt  of  the  fact  that  it  bad  been  Indorsed 
in  blank  by  Mrs.  Ghardavoyne ;<  and  the 
plaintiff  took  it  in  the  regular  course  of  busi- 
ness, in  good  faith,  without  notice  of  any  in- 
firmity in  It,  and  In  payment  of  the  indebted- 
ness then  dne  to  it  from  Mr.  Ghardavoyne. 
On  this  finding  of  facts,  Indgment  was  enter- 
ed for  the  plaintiff  against  both  the  maker 
and  Indorser  of  the  note.  The  writ  of  errmr 
is  sued  out  by  the  indorser,  Mia .  Gharda- 
voyne, alone. 

The  principal  ground  upon  which  we  are 
asked  to  reverse  this  Judgment  is  that,  upon 
the  facts  lound,  no  liability  on  the  part  of 
Mrs.  Ghardavoyne  can  be  predicated.  The 
contention  is  that  her  husband  had  no  au- 
thority to  fill  up. the  note,  except  for  the  pur- 
pose of  having  It  discounted  at  the  Oerman 
National  Bank  for  her  benefit;  that,  when 
tills  purpose  failed,  her  husband's  agency 
ceused.  and  herindoisement  became  a  nullity, 
and  that  his  subsequent  fraudul^it  act.  in 
having  tbe  blanks  in  the  note  filled  up,  and 
then  appropriating  it  to  the  payment  of  bis 
own  Indebtedness,  did  not  render  her  respon- 
sible thereon  as  indoiser.  An  examination <ofi 
the  autl^prities,  however,  will  disclose  that 
this  contention  is  untenable.  Tbe  qfuestion  to 
be, determined' in  a  case  like  the  present  is 
aot  what  is  the>  actual  iifalt  of  authority  con? 


felted  by  the  Indorser  of  a  Uadk  note  upon 
the  person  into  whose  hands  she  delivers  it, 
but,  rather,  what  authority  such  an  indorser, 
by  her  conduct,  holds  out  that  person  as  pos- 
sessing, to  one  who  takes  tbe  note  in  good 
faith,  for  value,  and  without  notice  tliat  the 
actual  authority  conferred  is  a  limited. (we 
only,  and  therefore,  as  is  stated  by  Mr.  Par- 
sons In  his  treatise  on  Notes  and  Bills  (vol- 
nme  1,  p.  110),  "it  is  no  defense  against  a 
bona  fide  holder  for  value  to  prove  either 
that  the  person  to  whom  the  instrument  was 
intrusted  in  blank  had  no  authority  at  all  to 
fill  the  blank,  or  that  his  authority  was  lim- 
ited to  a  certain  sum,  which  he  had  exceeded, 
or  that  he  was  only  authorized  to  use  the  pa- 
per for  a  particular  purpose,  and  had  fraudu- 
lently converted  it  to  a  different  purpose,  or 
that  he  was  only  authorised-  to  fill  the  blank 
upon  a  certain  condition,  which  had  not  hap- 
pened, or  that  the  authority  was  limited  In 
point  of  time,  and  that  the  time  had  expired." 
Practically  the  same  statement  appears  in 
1  Dani^  on  Neg.  Instr.  §  148,  where  it  is 
said  that  "the  authority  implied  by  a  signa- 
ture in  blank,  and  the  credit  granted,  are 
so  extensive  that  the  party  so  signing  will  be 
bound,  though  the  holder  was  only  author- 
ized to  use  it  for  one  purpose,  and  has  per- 
verted it  to  another,  and  though  the  authority 
was  Umlted  to  a  time  which  has  expired,  or 
was  only  to  be  enerclsed  upon  a  condition 
which  has -not  happened."  The  decided  cases 
fully  support  the  rule  laid  down  by  these 
authors.  As  early  as  1780,  Lord  Mansfield, 
in  Buseel  v.  Langstafle,  Dong.  614h  declared 
tliat  "the  indorsement  cm  a  blank  note  is  a 
letter  of  credit  for  an  Indefinite  amount  B;^ 
it  the  Indorser  says.  Trust  O.'  (the  person 
who  received  the  note  from  the  indorser)  'to 
any  amount,  and  I  will  be- his  security.'  It 
does  not  lie  in  Ills  mouth  to  say  that  the  tn- 
dorsem^t  Is  not  regular."  In  Oerrard  v. 
Lewis,  L.  R.  10  Q.  B.  Div.  .30,  it  was  held 
that  "a  man  who  gives  his  acceptance  [to  a 
bill  of  exchange]  in  blank  holds  out  the  per- 
son to  whom  it  is  intrusted  as  clothed  with 
ostensible  authority  to  fill  in  tbe  bill  as  he 
pleases.^'  In  Bank  of  Pittsburg  v.  Neal,  22 
How.  90,  16  L.  Bd.  323,  it  was  held  that 
"where  a  party  to  a  negotiable  instrument  in- 
trusts ft  to  the  custody  of  another,  with 
blanks  not  filled  vp,  wheth«-  it  be  for  the 
purpose  to  accommodate  tbe  petson  to  whom 
it  was  Intrusted,  or  to  be  used  for  lils  own 
benefit,  such  negotiable  instmment  carries  on 
Ita  face  an  implied  autliorlty  to  fill  np  the 
Idanks and. perfect  the  instrument,"  and  that 
"a  bona  fide  holder  of  such  an'  instrument, 
for  valuable  consldcratlou,  without  notice  of 
the  facts  which  Impeach  its  validity  between 
tbe  antecedent  parties,  if  he  takes  it  before 
the  same  becomes  due,  holds  the  title,  un- 
affected by  these  facts,  and  may  recover 
thereon."  In  Michigan  Bank  v.  Eldred,  8 
WaU.  544,  19  U  £d.  763,  It  U  declared  to  be 
"well-settled  law  that  wha%  a  party  to  a 
^igptit^ble  bill  ^  of   ^change  or  promissory 
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note  containing  blanks  IntrastB  it  to  the  cus- 
tody of  another,  whether  It  be  for  the  purpose 
of  accommodating^  the  person  to  whom  It  was 
Intrusted,  or  to  be  used  to  raise  money  for 
bis  own  benefit,  such  bill  or  note,  especially 
If  It  be  Indorsed  In  blank,  carries  on  its  face 
an  implied  authority  in  the  iKsrson  to  whom 
It  is  so  Intrusted  to  fill  up  the  blanks  In  his 
discretion;  and  as  between  such  party  to  the 
bill  or  note,  and  Innocent  third  parties  hold- 
ing the  bill  or  note  as  transferees  for  value, 
in  the  usual  course  of  business,  tbe  person  to 
whom  It  is  so  Intrusted  must  be  deemed  to  be 
the  agent  of  the  party  who  committed  such 
bill  or  note  to  his  custody,  and  tbe  legal 
conclusion  is  that  he  acted  under  tbe  au- 
thority of  that  party,  and  with  his  approba- 
tion and  consent."  In  Van  Duzer  ▼.  Howe, 
21  N.  T.  531,  It  was  decided  that  "a  party 
who  intrusts  another  with  his  acceptance  in 
blank  is  responsible  to  a  bona  fide  holder,  al- 
though the  blank  is  filled  with  a  sum  ex- 
eeeding  that  fixed  as  a  limit  by  the  acceptor." 
In  Redlich  v.  Doll,  54  N.  Y,  285,  IS  Am.  Rep. 
673,  the  rule  Is  stated  to  be  that  "If  a  note 
be  obtained  from  a  maker  by  fraud;  if  it  be 
made  for  one  purpose,  and  used  by  the  holder 
for  another;  if  it  be  delivered  In  blank,  with 
an  agreement  that  the  blank  shall  be  filled  In 
one  way,  and  It  be  filled  In  another— in  all 
these  cases  the  maker  is  liable  to  a  bona  IBde 
holder  for  value.  The  maker,  rather  than 
the  innocent  holder,  must  suffer  for  his  negli- 
gence or  misplaced  confidence."  In  Putnam 
V.  Sullivan,  4  Mass.  45,  3  Am.  Dec.  206,  It 
was  held  that  "where  a  merchant  intrusts  his 
clerk  with  hit  blank  Indorsements,  and  one 
by  false  pretense  obtains  and  uses  them  [by 
writing  and  signing  promissory  notes  upon 
the  face  of  the  blanks],  such  fraudulent  use 
of  them  will  not  discharge  the  Indorser, 
against  an  Innocent  Indorsee."  In  Greenfield 
Bank  v.  Stowell,  123  Mass.  106,  25  Am.  Rep. 
67,  the  rule  is  laid  down  that  "if  a  man  in- 
dorses a  blank  form  of  note,  and  delivers  it 
with  the  intention  that  the  blank  should  be 
filled,  he  thereby  makes  tbe  person  to  whom 
he  delivers  it  his  agent,  and  is  responsible 
for  whatever  date,  sum,  or  time  of  payment 
he  may  insert,  to  a  bona  flde  indorsee."  In 
Breckenridge  v.  Lewis,  84  Me.  349,  24  Atl. 
864,  30  Am.  St.  Rep.  353,  it  was  decided  that 
"one  who  intrusts  his  signature  to  another 
for  commercial  use  (that  is,  to  have  some 
business  obligation  written  over  it)  becomes 
holden  upon  a  negotiable  promissory  note 
fraudulently  so  written  by  the  person  so  in- 
trusted with  it,  and  negotiated  to  an  inno- 
cent holder." 

It  is  unnecessary  to  multiply  authorities. 
Enough  have  been  cited  to  make  It  dear 
that  one  who  indorses  a  promissory  note  In 
blank,  and  Intrusts  it  to  another  to  fill  It  up, 
and  have  It  discounted  for  his  (the  Indorser's) 
benefit,  is  liable  npon  It  to  a  bona  fide  holder 
for  valne,  who  receives  it  before  maturity. 
In  the  usual  course  of  business,  from  the  per- 
son to  whom  it  was  intrusted^  notwlthstai),dlng 


that  the  latter  has  filled  It  up  for,  and  fraudu- 
lently converted  it  to,  a  purpose  entirely  dif- 
ferent from  that  for  which  he  was  authorized 
to  use  it  Commercial  paper  is  a  part  of  tbe 
mercantile  currency  of  the  country,  and.  In 
order  that  Its  free  circulation  may  not  be 
impeded,  it  Is  the  settled  policy  of  the  law 
that  Innocent  holders  thereof  for  value  should 
have  a  right  to  enforce  payment  of  such  pa- 
per against  those  who,  by  signing  or  Indors- 
ing it,  either  in  blank  or  otherwise,  have 
caus.ed  It  to  become  a  part  of  such  currency. 
It  Is  further  contended  on  behalf  of  tbe 
plaintiff  In  error  that.  If  it  be  considered  that 
the  Indorser  of  a  blank  promissory  note  is 
liable  to  a  bona  fide  holder  for  value  under 
the  circumstances  existing  in  the  present 
case,  still  the  plaintiff  bank  is  not  entitled 
to  recover  against  her,  because  It  does  not 
occupy  that  position.  The  fact  is  established 
by  the  finding  of  the  trial  court,  as  has  been 
already  stated,  that  the  plaintiff  bank  took 
the  note  "In  the  regular  course  of  business, 
In  good  faith,  without  notice  of  any  Infirmity 
In  it."  It  Is  therefore  a  bona  flde  holder. 
The  trial  court  further  found  that  the  bank 
took  the  note  "In  payment  of  an  indebted- 
ness then  due"  to  It  So  far  as  this  state  Is 
concerned,  the  rule  Is  entirely  settled  that 
a  party  taking  a  promissory  note  In  payment 
of  an  antecedent  debt  Is  a  bolder  of  such 
note  for  a  valuable  consideration,  and  entifled 
to  protection  as  such.  Allaire  v.  Hartshome, 
2i  N.  J.  Law,  673,  47  Am.  Dec.  175;  Duncan 
Sherman  &  Co.  v.  Gilbert,  29  N.  J.  Law,  527. 
But  as  the  transaction  out  of  which  tbe 
plaintiff's  right  sprang  took  place  in  New 
York,  the  question  to  be  determined  is  wheth- 
er, by  the  law  of  that  Jurisdiction,  one  who 
so  takes  a  promissory  note  is  a  bolder  for 
value.  Tbe  plaintiff  In  error  insists  that  the 
rule  established  in  that  state  Is  that,  where 
the  bolder  has  received  the  paper  as  payment 
for  an  antecedent  debt,  he  is  not  such  a 
holder,  and  refers  us  to  a  declaration  to  that 
effect  contained  in  the  opinion  of  this  court 
In  Duncan  Sherman  &  Co.  v.  Gilbert,  29  N. 
J.  Law,  528.  No  authority  for  this  statement 
is  cited  In  the  opinion  referred  to,  and  an 
examination  of  the  New  York  cases  does  not 
Justify  It  On  the  contrary,  the  New  York 
decislMis  on  this  subject,  so  far  as  we  have 
been  able  to  ascertain  by  an  examination  of 
the  published  reports  of  such  decisions,  are 
in  entire  harmony  with  our  own.  In  1840, 
more  than  20  years  prior  to  the  decision  is 
Duncan  Sherman  &  Co.  v.  Gilbert,  the  Su- 
preme Court  of  New  York,  In  the  case  of 
Bank  of  St  Albans  v.  Gllliland,  23  Wend. 
311.  35  Am.  Dec.  566,  held  that  "receiving  a 
note  for  a  precedent  debt  is  receiving  It  for 
valne,  within  the  law  merchant  if  It  be  taken 
in  satisfaction  of  such  precedent  debt,  and 
the  indebtedness  be  canceled."  To  the  same 
effect  is  the  decision  of  the  Cktnrt  of  Ap- 
peals In  BrOwn,  Ex'r,  v.  Leavltt,  81  N.  T. 
113,  and  In  the  later  cases  of  Phoenix  Ina  Ck). 
T.  Cihurch,  81  N.  Y.  218,  87  Am.  Rep.  491.  and 
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Mayer  v.  Heldelbach,  123  N.  T.  332,  25  N.  E. 
416,  9  L.  R.  A.  8D0. 

It  Is  further  urged  on  behalf  of  the  plain- 
tiS  in  error  that,  as  she  received  nothing  for 
her  Indorsement,  she  is,  at  most,  an  accom- 
modation Indorser,  and  that  section  5  of  our 
married  women's  act  (2  Oen.  St  p.  2017,  ( 
26)  exempts  her  from  liability  on  sucb  a 
contract  In  disposing  of  this  contention,  it 
is  enough  to  say  that  It  has  already  been  de- 
cided by  this  court  that  where  a  note  upon 
which  a  married  woman  puts  her  name,  is 
this  state,  first  comes  into  legal  existence  in 
the  state  of  New  York,  as  was  the  present 
case,  the  statutory  provision  appealed  to  af- 
fords her  no  protection.  Thompson  v.  Tay- 
lor, 66  N.  J.  Law,  253,  49  Ati.  544,  64  L.  R.  A. 
585,  88  Am.  Hep.  485. 

The  only  other  ground  upon  which  the 
validity  of  the  Judgment  belpw  Is  attacked 
Is  based  upon  the  claim  set  up  by  the  plain- 
tiS  in  error  at  the  trial  of  the  cause  that,  at 
the  time  of  the  transaction  between  her  hna- 
band  and  the  bank,  the  former  was  Insane, 
the  contention  being  that  the  court  erred  in 
Its  holding  with  regard  to  the  measure  of 
liability  upon  contracts  made  by  insane  per- 
sons. It  is  quite  immaterial,  however,  wheth- 
er such  error  occurred  or  not.  The  trial 
court  found  as  a  fact  that  the  husband  of 
the  plaintiff  in  error  was  not  Insane  at  the 
time  when  he  delivered  the  note  In  suit  to 
the  plaintiff,  and,  as  the  testimony  produced 
on  the  subject  of  Chardavoyne's  sanity  was 
amply  sufDclent  to  support  this  finding,  It 
must  be  accepted  by  this  court  CJonsequent- 
ly  the  question  of  the  measure  of  liability, 
under  the  conditions  mentioned.  Is  not  Involv- 
ed in  the  decision  of  the  case. 

The  Judgment  under  review  should  be  af- 
firmed. 

DIXON,  aARRISON,  PORT,  and  GREEN, 
JJ.,  dissent 


(6>  M.  J.  L.  EM) 

GREEN  v.  BARNES  MPO.  CO. 
(Supreme  Court  of  New  Jersey.     Oct.  1,  1903.) 

MASTER  AND  SERVANT— INJ0RIB8  TO  SERV- 
ANT—WARNING— EVinKNCE— VERDICT. 
1.  Where,  in  an  action  for  lin'nrieB  to  a  serv- 
ant by  wood  flying  from  a  circular  saw,  the 
proof  wag  plenary  that  plaintiff  had  been  warn- 
ed of  the  danger  of  the  saw,  and  forbidden  to 
pass  through  the  room  where  it  was  working, 
and  that  another  way  had  been  expressly  pro- 
vided, and  the  only  evidence  to  the  contrary 
was  plaintiff's  evidence,  which  was  practically 
ancorroborated.  a  verdict  findini;  that  plaintiff 
was  not  warned,  and  therefore  did  not  nssume 
the  risk  of  Injury,  was  contrary  to  the  evi- 
dence. 

Action  by  Michael  Green  against  the 
Bamea  Manufacturing  Company.  On  rule  to 
show  cause  why  a  new  trial  should  be  grant- 
ed after  verdict  In  favor  of  plaintiff.  Rule 
absolute. 

Argued  February  term,  1908,  before  the 
CHIEF"  JUSTICE  and  PORT,  HBNDRICK- 
SON,  and  WTNEY,  JJ. 


Jos^h  Anderson,  Charles  L.  Black,  and 
Charles  £>.  Corbin,  for  the  rale.  Lewis,  Bes- 
Bon  &  Stevens,  opposed. 

PER  CURIAM.  The  plaintiff  was  injured 
by  the  flying  of  a  piece  of  wood  thrown  by  a 
circular  saw.  The  proof  seems  to  us  to  have 
been  almost  plenary  that  the  plaintiff  in  this 
case  was  warned  of  the  danger  of  the  circu- 
lar saw,  and  forbidden  to  pass  through  the 
room  where  It  was  working  because  of  such 
danger;  another  way  being  expressly  provid- 
ed for  the  plaintiff  and  others  to  do  their 
work.  The  Jury  have  found  that  the  plain- 
tiff was  not  warned,  accepting  practically 
his  own  uncorroborated  evidence  against  the 
whole  range  of  the  unlmpeached  testimony 
of  the  defendant.  If  the  plaintiff  was  warn- 
ed, and  with  full  knowledge  of  the  danger 
went  the  way  he  did,  and  was  injured,  he 
assumed  the  risk.  The  verdict  was  against 
the  clear  weight  of  evidence.  The  verdict 
In  this  case  was  also  grossly  excessive. 

The  rule  to  show  cause  must  be  made  ab- 
solute, and  a  new  trial  granted. 


(6S  N.  J.  B.  m) 
MILLER  V.  GOURLBT.     . 
.  (Court  of  CHiancery  of  New  Jersey.    Oct  6, 
1903.) 

CORPORATIONS  —  MOKTOAOH  —  VALIDITY— AU- 
THORITY OP  EXECUTIVE  OFFICERS— CHAT- 
TEL  HORTOAOB-CiONSIDERATION. 

1.  A  corporation  was  unable  to  pay  its  debts 
in  the  nsual  conduct  of  its  business.  Its  board 
of  directors  passed  a  resolution  directing  the 
creation  of  a  mortgage  for  $20,000  upon  the 
real  and  personal  property,  and  authorizing  the 
payment  of  a  commission  of  10  per  cent  for  the 
placing  Ol  the  mortgage.  No  Intended  mortgagee 
was  named  in  the  resolution.  The  circumstan- 
ces of  the  case  indicated  that  the  mortgage  was 
intended  to  raise  money  to  be  at  the  disposal  of 
the  company  for  the  payment  of  its  debts.  The 
executive  officers  of  the  company  made  and  de- 
livered a  mortgage  for  $20,000  to  a  person 
(claiming  to  be  a  creditor  of  the  company)  se- 
lected by  them.  What  items  went  to  make  up 
the  $20,000  are,  npon  the  evidence,  uncertain. 
It  is  shown  that  at  least  $14,000  of  it  consist- 
ed of  pre-existing  debts  owing  by  the  company 
to  tile  selected  mortgagee,  and  that  but  a  small 
portion  cash  was  paid  by  the  mortgagee  for  the 
company's  benefit  at  the  time  of  the  delivery 
of  the  mortgage.  Beld,  the  mortgage  was  made 
to  the  mortgagee  creditor  of  the  company  with- 
out authorization  from  the  board  of  directors, 
and  in  contemplation  of  its  insolvency,  and  is 
invalid  to  secure  any  part  of  the  mortgage  mon- 
ey, except  that  which  was  paid  to  or  for  the 
mortgagor  company  at  the  time  of  its  delivery, 
induced  by  reliance  npon  its  security. 

2.  The  affidavit  of  the  mortgagee  annexed  to 
the  mortgage  stated  the  true  consideration  of 
the  mortgage  to  l>e  '"twenty  thonsand  dollars; 
two  thousand  dollars  thereof  in  cash  loaned  by 
the  mortgagee  to  the  mortgagor,  and  the  bal- 
ance thereof  in  work  and  labor  performed  by 
the  mortgagee  for  the  mortgagor  at  its  request. 
The  evidence  showed  tiiat  this  was  not  the  true 
consideration  of  the  mortgage.  Beld,  the  mort- 
gage is  wholly  invalid  as  a  chattel  mortgage, 
under  the  provisions  of  section  4  of  the  chattel 
mortgage  act  (Gen.  St  p..2118). 

(Syllabus  by  the  Court.) 

f  1.  S<e  Chattel  Mortgasea,  voL  »,  Gent.  Dig.  I  1'^ 
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BUI  by  Rtcharfl  T.  Miller,  receiver,  against 
Samuel  Gourlej.    Decree  fi>r  complainant; 

This  bill  is  filed  by  the  complainant,  as 
receiver,  by  appointment  of  this ,  court,  of 
Robert  S.  Hobbs  &  Co.,  a  corporation  of  this 
state,  against  one  Samuiel  Gpurley,  the  hold- 
er of  a  real  estate  and  chattel  mortgage  made 
on  the  18th  day  of  December,  1901,  by  that 
company  to  the  defendant  to  secure  the  pay- 
ment of  120,000,  covering  substantially  the 
entire  property  of  the  company.  The  affida- 
vit of  consideration  spedlies  that  the  true 
consideration  of  the  mortgage  was  |20,000, 
of  which  (2,000  was  for  cash  loaned  to  the 
mortgagor,  and  the  balance  for  work  and 
labor  performed  by  the  mortgagee  for  the 
mortgagor  at  Its  request  The  mortgage  was 
recorded  on  December  14,  1901,  In  BurUng- 

'ton  county  clerk's  office,-  where  the  real  and 
personal  property  of  the  mortgagor  company 
were  situated.  On  January'  15,  1902,  Samuel 
Gourley,  Jr.,  the  son  of  the  mortgagee,  filed 
his  biU  in  this  court,  alleging  that  the  R.  S. 
Hobbs  Company  was  insolvent,  and  praying 
the  appointment  of  a  receiver.  "On  the  same 
day  the  defendant  company  filed  Its  answer 

-admitting  its  insolvency,  and  on  the  same 
day' Richard  T.  Miller  was  appointed  receiv- 
er. Under  diat  appointment,  the  receiver 
lias  brought  th^  present  suit,  challefiglng  the 
legality  of  the  mortgage  held  by  Samuel 
Gourley,  the  father. 

The  R.  S.  Hobbs  Company  was  organized 
on  the  1st  day  of  May,  1901.  for  the  man- 
ufacture of  wall  paper,    tt  needed  buildings 

[  for  its  business,  and  in  the  spring  of  1901 
entered  into  contracts  for  the  erection  with 
either  Samuel  Qourley,  Jr.,  the  son  of  the 
mortgagee,  or  with  Samuel  Gourley,  the  mort- 

.gagee  himself;  it  being  one  of  the  points  In 
dispute  which  of  these  two  parties  contract- 
ed to  erect  the  bnlldliigs.  The  complainant 
caarges  that  the  buildings  were  contracted 
for  and  were  in  fact  built  by  Samuel  Gour- 
ley, Jr.;  that,  at  the  time  the  mortgage  was 
given,  the  mortgagor  company  was  Insolv- 
ent; that  both  Samuel  Gourley,  Jr.,  and 
Samuel  Gourley  were  aware  of  this  condition 
of  affairs;  that  the  mortgage  was  made  by  the 
officers  of  the  company  without  any  vote  of 
the  board  of  directors  of  the  company  that  it 
should  be  made;  that  in  fact  no  cash  sum 
of  money  was  paid,  on  the  making  of  the 
mortgage;  that  it  was  given  to  secure  for 
Samuel  donrley,  Jr.,  whatever  was  due  him 
from  the  company,  as  a  inferred  debt,  in 
expectatiooi  of  the  financial  failure  of  the 
company;  and  that  the  mortgage  was  made 
for  an  amount  in  excess  of  all  that  was  due 
trom  the  comt>any  to  Samuel  Gourley,  Jr. 
The  bill  charges  that  tiie  mortgage  is  fraud- 
ulent as  against  the  receiver,  representing 
the  creditors  of  the  insolvent  company,  and 
prays  that  it  may  be  decreed  to  be  null  and 
void,  and  no  Hen  on  the  property  described 
therein,  and  that  it  and  the  bond  of  the 
company  accompanying  it  may  be  delivered 
up  to  be  canceled.    The  defendant,  Samuel 


Gourley,  by  his  answer,  denies  that  Ihe  bond 
and  mortgage  were  not  executed  In  accord- 
ance with  the  directum  ■of  the  by-laws  of  tlie 
company;  and  without  the  approval  or  direc- 
tion of  its  officers.  He  avers  that  the  de- 
'fendant  did  advance  the  sum  of  f 2,000  to 
the  liiortgagor  company,  and  that  the  com- 
pany was  indebted  to  the  defendant  at  or 
prior  to  the  making  of  the  bond  and  mort- 
gage In  the  sum  of  118,000  for  work  and  la- 
bor done  for  the  company  by  the  defendant, 
and  that  there  is  due  on  the  bond  and  mort- 
gage the  finm  of  $20,000,  less  a  small  amount 
for  adjustment  of  accounts  between  the  par- 
ties. He  denies  that  Samuel  Gourley,  Jr., 
was  the  creditor  of  the  corporation;  denies 
that  the  corporation  was  insolvent  when  Hxe 
mortgage  was  made,  and  that  he  had  any 
knowledge  when  the  bond  and  mortgage 
were  executed  that  the  corporation  was  ei- 
ther Insblvent,  or  about  to  become  bo;  de- 
nies that  the  bond  and  mortgage  were  taken 
to  prefer  any  indebtedness  owing,  to  Samuel 
Gourley,  Jr.,  and  that  when  it  was  given  it 
was  in  any  way  fraudulent  or  without  con- 
sideration; and  further  denies  that  either 
the  officers  of  the  corporatloil  who  executed 
it,  or  the  defendant,  bad  at  the  time  of  its 
execution  any  knowledge  that  the  corpora- 
tion was  insolvent  or  in  contemplatimi  of 
insolvency.  The  answer  further  states  In 
detail:  That  the  defendant  contracted  for  the 
erection  of  the  mortgagor  company's  build- 
ings, and  did  the  work  and  furnished  the 
material  required  therefor,  and  considerable 
tertra  work,  ambuntlng  In  all  to  $6,417.66. 
That,  after  he  had  nearly  completed  his  con- 
tract, he  learned  that  the  money  subscribed 
for  the  capital  sto^k  of  the  company  had  not 
been  paid  In,  And  that  the  company  was 
without  ready  funds  to  pay  him.  He  pro- 
posed, th^t  the  company  should  give  him  a 
mortgage  to  secure  this  Indebtedness.  That 
a  resolution  of  the  board  of  directors  di- 
rected the  officers  to  execute  to  defendant  the 
bond  and  mortgage  here  in  controversy.  That, 
when  the  mortgage  caAie  to  be  executed, 
the  officers  of  the  company  told  "die  defend- 
ant they  were  without  sufficient  means  to 
begin  work  on  the  contracts  for  the  man- 
ufacture which  they  then  had,  and  request- 
ed the  defendant  to  advance  them  some  mon- 
ey with  which  to  get  the  business  started. 
That  on  the  13th  day  of  December,  1901,  the 
;defendant  advanced  to  the  company  in  casta 
$1,637;  on  the  same  day,  the  further  sum 
of  $113;  on  the  same  day,  the  further  sum 
of  $260;  .  making  due  to  him  on  the  con- 
tract, toil''  extra  work  and  money  advanced, 
the  sum  of  $20,917.66.  That  on  the  1st  of 
November,  1901,  the  company  had  paid  him 
$1,500.  making  the  total  amount  due  on  the 
mortgage  at  the  present  time  the  sum  of  $18,- 
417.66,  together  with  interest  thereon  from 
the  date  of  the  mortgage.  The  defendant 
filed  an  amendment  to  his  answer,  repeating 
in  detail  the  Contract  between  him  and  the 
Hobbs  Company  for  the  erection  of  its  build- 
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Ins,  Bbd  his  perfonniDce  thereof,  and'  also  ex- 
tra work  done  by  lllm  tor  that  company. '  He 
also  again  stated  that'  he  learned  that  the 
company's  snbscrlptlon  for  its  catdtal  stock 
had  not  been  paid  In,  and'  that  the  company 
was  without  funds  to  pay  him,  and  mentions 
the  15th  day  of  November,  1901,  as  thie  date 
on  which  he  received  this  Information.  He 
states  that  he  refused  to  go  on  with  his 
contract,  but  Anally  completed  It,  and  also 
a  large  amoont  of  extra  w'ork,  under  'the 
promise  that  he  should  have  a  mortgage  for 
his  debt  He  relpeats  his  averment  that  a 
meeting  of  the  board  of  directors  adopted  a 
resolution  directing'  the  company's  officers  to 
execute  to  the  defendant  the  bond  and  mort- 
gage now  In  controversy.  He  also  repeats 
his  claim  that,  when  the  bond  and  mort- 
.  gage  were  elecnted,  the  officers  stated  to 
the  defendant  that  they  were  without  suffi- 
cient means  to  begin  work  upon  contracts 
which  they  then  had,  requesting  him  to  ad- 
vance them  some  money  to  start  their  busi- 
ness. He  states  In  his' amendment  that  he 
advanced  to  the  company  in  cSsh  on  the 
samA  day  the  several  sndts  of  fl,6S7,  9113, 
and  (250,  and  that  when  he  was  about  to  ac- 
cept the  mortgage  he  learned  that  one  Da- 
vid H.  Hess  held  a  mortage  of  f 2,000  on 
the  premises.  He  states  that  the  defendant 
agreed  with  thie  Hobhs  Company  to  pay  off 
that  mortgage,  ahd  actually  did  pay  the 
same,  and  that  said  (2,000  was  added  to' the 
amount  then  due  by  the  company  to' the  de- 
fendant, and  formed  part  of  the  considera- 
tion of  the  mortivge,  making  the  total  sum 
doe  to  the  complainant  to  be  the  sum  -  of 
920,000.  Issue  has  been  Joined  on  the  de- 
fendant's answer, -and  fbe  cause  has  come  to 
hearing  on  these  pleadings.  All  the  prop- 
erty of  the  Insolvent  company  which  is  cov- 
ered by  the  defendant's  mortgage  has  been 
■old  by  the  receiver,  under  an  order  of  this 
court,  clear  of  the  mortgage  lien,  on  petition, 
etc.,  under  sectldn  81  of  the  general  cor- 
poration act  (Sess.  Laws  189<a,  p.  803).  The 
real  estate  produced  $6,600,  and  the  personal 
property  which  Is  Incladed  in  defendant's 
mortgage  produced  about  |4tS0.  These  sums 
are  held  by. the  receiver  subject  to  the  de- 
cree of  the  court  In  this  cause  as  to  the 
validity  of  the  defendant's  mortgage  upon 
the  properties  sold. 

Howard  Flanders  and  S.  W.  Beldon,  for 
complainant.  John  F.  Hamed,  for  defend- 
ant 

OBBT,  y.  O.  (ftter  statiBg  the  faet«.  The 
bill  of  complaint  in  this  case  challenges. the 
validity  of  the  montgage  for  $20,000  held  by 
the  defendant  npoii  several  grounds:  First 
That  though  given  in  the  name  and  under  the 
■eal  of  the  mortgagor  company,  and  proven 
Oy  the  annexed  oath  of  the  secretary  to  have 
been  made  "pursuant  to  resolution  of  ,the 
directors"  of  that  oo^ipany,  there  was  not 
In  point  of  Utft,  anr  -vote  of  tte  board  of  Oir 


recforil  tUst  the  muMgagie  mould  m  given. 
Second.  The  coknplalnant  Insists  that,  when 
the  mortga^  'was  made,  the  mortgagor  com- 
pany was  either  insolvent  or  certainly  in  con- 
templation of  Its  insolvency,  and  that  it  is 
therefore  invalid,  unde^  the  section  of  Oie 
corjraration  act  -t^ch  prohibits  the  officers 
Of  a  corporation  from  dlspolslng  of  Its  prop- 
erty under  siicta  tircumstances.  tJess.  Laws 
1886,  p.  288,  ^  64.  Third.  That  th«  mortgage, 
so  far  as  It  undertakes  to  be  a  chattel  mort- 
gage. Is  invalid,  because  the  affidavit  of  the 
mortgagee  annexed  does  not  truly  state  the 
consideration  of  the  Chattel  mortgage,  as  re- 
quired by  the  chattel  mortgage  act  (Gen.  8t 
p.  2113,  t  4),  which  was  In  elFect  -when  the 
mortgage  was  made,  and  has  been  re-enacted 
in  the  act  concerning  ctiattel  mortgages 
(Sess.  XjaWB  180'2,  p.  487>. 

On  tlie  first  point  that'  the  defendant's 
mortgage  was  not  anthorlzed  to  be  made  by 
any  actton  at  the  board  of  directors  of  the 
RolMrt  &  Hobbs  Company,  a  short  summary 
of  the  evidence  will  show  the  status  of  tlie 
company  prevfotis  to  and  at  the  time  when 
that  mortgage  was  given.  It  -was  erganiaed 
in  May,  1801,  and  began  preparations  for 
business  upon  an  extended  scale  shortly  aft- 
er, by  the  erection  of  buildings,  and  making 
of  blocks,  patterns,  and  purchase  of  machln- 
ei7.  It  had  almost  no  money  with  which 
to  pay  the  debts  incurred  in  these  prepara- 
tions for  bustneSK  Its  cash  sabscriptions  to 
the  capital  atocSc  were  not  paid  into  the 
company's  treasury  to  any  substantial  ex- 
tent BO  Oat  from'  the  very  start  It  was  con- 
tinually in  debt,  for  both  large  and  small 
sums  of  money,  owing  for  matters  which  la 
the  usual  course  are  paid  for  in  casbi  Its 
business  was  conducted  by  borrowing  from 
whosoever  'wonld  lend  money  to  it— some- 
times in  petty  sums'  for  necessary  Impie- 
ments,  sometimes  In.  latger  sums  to  pay  for 
wages  and  other  cash  items.  Samuel  Gomv 
ley,  Jr.,  who  personally  conducted  the  cr«o- 
tlon  of  bnildlngB  under  the  contract  with  the 
company,  either  for  himself,  or  for  his  fatbtr, 
Samuel  Gowrley,  Sr.,  made  a  number  of  ad- 
'vanoea  of  small  sums  to  pay  cash  items 
which  were  necessary  te  keep  the  company 
goiof.  This  condition  of  affairs  continued 
fiom  bad  to  worse,  and  eulmlnated  in  No- 
TMnber,  1901,  about  six  monDhs  after  the 
eompany  was  organized,  when  it  became 
plainly  apparent  that  unless  a  large  sum  of 
ready  cash  was  obtalned^for  the  company's 
nse^  it  wonld  be  unable  to  complete  its  woi^s 
and  mtiniifacture  wli  paper  in  the  usual 
course  of  the  trade.  By  the  first  wedt  in 
December,  1901,  a  large  number  of  orders 
for  such  goods  bad  been  obtained,  and  a 
small  portion  of  completely  manufactured 
goods  had  been  made  and  delivered,  although 
the  works  had  not  yet  been  completely  lin- 
lahed.  The  executive  committee  of  the  board 
of  directors  then  passed  a  resolution  author- 
icing  the  creating  of  a.  (20,000  mortgage  upon 
the  company's  property,  to  place  'which  a 
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oomiplaslon  of  10  per  cent,  was  to  be  allowed. 
Thla  resolntlon  was  afterwards,  on  Decern' 
ber  5,  1901,  aa  appears  by  the  minutes,  rati- 
fied by  tbe  board  of  directors.  This  resolu- 
tion, while  it  authorizes  the  making  of  a 
mortgage  for  $20,000,  does  not  in  any  way 
refer  to  the  defendant  as  tbe  Intended  mort- 
gagee. One  of  tbe  directors,  who  Is  record- 
ed as  voting  for  tbe  resolntfon,  and  whose 
vote  was  necessary  to  its  passage,  declares 
that  there  never  was  any  authorization  of 
the  making  of  the  mortgage  to  Samuel  Uour- 
ley,  Sr.  The  terms  of  the  resolution,  when 
considered  in  connection  with  the  defendant's 
affidavit  annexed  to  his  mortgage,  make  it 
most  improbable  that  it  was  passed  to  au- 
thorize the  making  of  that  mortgage  which 
it  is  now  invoked  to  support.  After  au- 
thorizing the  creation  of  a  mortgage  for  $20,- 
000  upon  all  the  company's  property,  without 
stating  to  whom  It  should  be  made,  the  reso- 
lution directs  ttie  payment  of  a.'  commission 
of  10  per  cent,  for  tbe  placing  of  the  mort- 
gage. Tbe  defendant's  own  affidavit  annex- 
ed to  the  mortgage  declares  that  "the  true 
consideration  of  tbe  said  mortgage  la  as  fol- 
lows, to  wit:  Twenty  thousand  dollars; 
two  thousand  dollars  thereof  in  cash  loan- 
ed by  the  mortgagee  to  tbe  mortgagor,  and 
the  balance  thereof  in  work  and  labor  per- 
formed by  the  mortgagee  for  the  mortga^r 
at  its  request,"  etc.  If  it  be  true  that  the 
resolution  in  the  miqutes  refer  to  the  mort- 
gage now  in  dispute,  then  It  autiiorized  the 
officers  of  the  company  to  secure  the  debt  of 
.$18,000,  which  the  company  owed  the  der 
fendant  for  work  and  labor  done,  by  a  mort- 
gage upon  all  the  company's  property,  and  to 
pay  him  $2,000  in  commissions  for  taking  the 
mortgage  to  secure  bis  own  debt.  I  find  It 
impossible  to  believe  that  the  resolution  re- 
ferred to  was  intended  to  give  any  such  an- 
thority.  The  company  at  that  time  had  no 
money.  It  was  overwhelmingly  in  debt  It 
wanted  cash  to  pay  its  various  creditors,  and 
was  willing  to  submit  to  the  payment  of  a 
10  per  cent  premium  to  get  it.  No  particu- 
lar mortgage  was  In  contemplation  when  the 
resolution  was  passed,  and  for  this  reason  no 
mortgagee  was  named  in  the  resolution.  Any 
mortgagee  wbo  would  raise  the  $20,000  in 
cash  would  have  been  acceptable.  Ncme 
could  be  had.  The  company's  financial  sit- 
uation was  desperate.  The  defendant,  8am- 
nel  Gourley,  Br.,  vras  the  largest  creditor. 
His  son  Samuel  Gourley,  Jr.,  was  in  frequent 
conference  with  the  company's  officers,  and 
knew  of  its  embarrassments,  and  of  tbe  peril 
to  tbe  Gourley  claim  for  erecting  tbe  com- 
pany's buildings.  Tbe  defendant,  in  his  an- 
swer, admits  that  be  solicited  the  making  of 
the  mortgage  now  in  dispute.  Under  these 
circumstances,  tbe  officers  of  the  company, 
without  any  authority  from  the  board  of  di- 
rectors to  make  a  mortgage  to  tbe  defendant, 
Samuel  Gourley,  Sr.,  executed  to  him,  for 
$20,000,  the  mortgage  now  challenged.  It 
contains  no  reference  to  or  recital  of  any  res- 


olution of  the  board  of  directors  of  the  com- 
pany authorizing  it  to  be  made.  As  above 
sbown,  no  resolution  of  tbe  board  did  in 
fact  authorize  it  to  be  made,  but  the  secre- 
tary of  the  company,  wbo  favored  the  secur- 
ing of  Mr.  Gourley's  claim,  and  Mr.  Gourley 
himself,  now  appeal  to  the  resolution  which 
directed  the  making  of  a  mortgage  for  $2U,- 
000,  obviously  intended  to  xalse  cash,  as  au- 
thority to  make  a  mortgage  for  $20,000  to  se- 
cure (as  to  $18,000  of  It)  an  antecedent  debt 
of  tbe  company,  and  which  In  fact  raised  but 
the  smai;  sum  of  $1,637  in  cash. 

The  affidavit  of  tbe  secretary  annexed  to 
tbe  defendant's  mortgage  is  upon  a  printed 
form,  which  recites  that  the  m<»tgage  was 
made  "pursuant  to  resolution  of  tbe  board  of 
directors,"  Init  no  resolution  has  been  proven 
which  authorized  the  giving  of  that  mort- 
gage, and  I  am  satisfied  that  tbe  board  of 
directors  never  ordered  that  mortgage  to  be 
made.  It  was  the  voluntary  act  of  those  of- 
ficers of  tbe  company  who  desired  to  secure 
for  Mr.  Gourley  tbe  payment  of  bis  claim 
against  the  company.  This  y|ew  is  support- 
ed by  the,  phrasing  of  the  resolution,  by  the 
testimony  of  the  dh:ector»  who  voted  for  it 
and  by  the  varying  and  contradictory  state- 
ments made  by  the  defendant  and  his  son  in 
their  endeavor  to  state  how  the  $20,000  was 
made  up,  for  which  the  mortgage  is  on  its 
face  expressed  to  be  given. 

The  defendant,  Samuel  Gourley,  Sr.,  in  bis 
affidavit  annexed  to  the  mortgage,  and  taken 
on  December  13,  1901,  the  date  of  the  mort- 
gage, says  the  consideration  of  the  mortgage 
was: 

Cash  loaned  f  2,000  00 

Work  and  labor  performed 18,000  00 

Total  amount  of  mortgage $20,000  00 

—"Besides  lawful  interest  thereon  from  the 
13th  day  of  December,  1901." 

In  bis  sworn  answer  In  this  cause,  .filed 
June  21,  1902,  tbe  defendant  says  the  con- 
sideration of  the  mortgage  was  ascertained  aa 
follows: 

Contract  price $12,500  00 

Extra  work 6,417  68 

Caflh  advanced 1,037  00 

113  00 

"  *•       250  00 

$20,917  66 
Cr.  by  payment  on  accotmt  made 
Novembeij  1,  1901. 1,500  00 

$19,417  66 
—Making,  he  alleges  in  bis  sworn  answer, 
"tbe  total  amount  now  due  to  this  defendant 
upon  said  mortgai^  the  sum  of  $19,417.66." 
That  is,  on  December  13,  1901,  be  swore  that 
$20,000  principal  was  due  on  tbe  mortgage, 
which  was  to  draw  6  per  cent  interest  On 
June  21,  1002,  with  no  pretense  that  any 
payment  ot  either  principal  or  interest  bad 
been  paid  since  the  mortgage  was  given,  he 
swore  that  tbe  mortgage  debt  was,  with 
varying  items,  but  $19,417.06.  By  an  amend- 
ment to  bte  answer  filed  January  5,  1908  (not 
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sworn  to), -he  restateB  the  Items  of  13ie  mort^ 
gage  money  as  last  above  given,  making  It 
$19,417.66,  and  then  adds  this  clause:  '"mat, 
-when  this  defendant  was  about  to  accept 
said  mortgage,  he  learned  that  one  David  M. 
Hess  held  a  mortgage  of  two  thousand  dol- 
lars on  said  premises,  the  Hen-  of  which  was 
prior  to  that  of  this  defendant;  that  this  de- 
fe&daut  agreed  with  said  company  to  pay  ofl! 
said  mortgage  of  two  thousand  dollars,  and 
did  actually  pay  the  same;  and  that  said 
two  thousand  dollars  was  added  to  the 
amount  then  due  by  saM  company  to  this 
defendant,  and  formed  part  of  the  considera- 
tion of  said  mwtgage,  making  tlie  total 
amount  now  due  to  this  defendant  upon  said 
mortgage  the  sum  of  twenty  thousand  dol- 
lars." By  any  calculation  I  can  make,  the 
total  amount  due  on  the  mortgage,  if  the  92,- 
000  for  the  Hess  mortgage  were  added  to  the 
$19,417.66,  would  be  $21,417.66.  This  new 
sum  of  $2,000  is  not  referred  to  In  the  affi- 
davit annexed  to  the  mortgage. 

At  the  hearing,  the  son,  Samuel  Oonrley^ 
Jr.,  who  had  conducted  all  the  business  with 
the  Hobbs  Company,  was  examined  as  to  the 
s^cUic  Items  going  to  make  up  the  amount 
for  which  the  mortgage  was  given.  He  was 
quite  unable  to  show  specific  sums  which  ap- 
proximated reasonably  near  $20,000,  and  he 
varied  the  items  substaortially'  from  those 
given  by  his  father.  On  cR>s»«xamtnation 
the  son  was  obliged  to  admit  that  he  had 
given  a  receipt,  dated  the  13th  day  of  De- 
cember, 1901,  the  date  of  the  mortgage, 
which  stated  the— 

Balance  due  on  contract $9,500  00 

On  extra  work 4,500  00 

Fee  in  placing  mortgage 2,000  00 

The  father  had,  by  his  affidavit  annexed  to 
the  mortgage,  dated  December  13,  1901,  stat- 
ed the  consideration  to  be  $2,000  cash,  and 
the  balance,  $18,000,  to  be  for  work  and  la- 
bor. The  son  on  the '  same  day,  by  his  re- 
ceipt, states  the  work  and  labw  to  have  been 
$14,000,  omits  all  cash,  and  puts  in  a  com- 
mission toe  $2,000.  The  testimony  given  by 
the  son  was  ottirely  unsatisfactory,  when  he 
attempted  to  explain  how  the  mortgage  to  his 
father  came  to  be  taken  for  $20,000. 

Mr.  Thron,  the  secretary  of  the  company, 
and  for  a  time  its  assistant  treasurer,  and  the 
active  business  man  in  securing  the  company 
to  give  the  defendant's  mortgage,  miide  the 
entries  in  the  cashbook  of  the  company  on 
December  18,  1901,  which  explain  what  he 
desired  to  be  understood  to  be  the  items  go- 
ing to  make  up  the  mortgage  in  question. 
Mr.  Thron's  statement  varies  substantially 
both  from  the  affidavit  of  the  defendant, 
Samuel  Gourley,  Sr.,  annexed  to  the  mort* 
gage,  bearing  the  same  date  as  Mr.  Thron's 
entries  in  the  books  of  the  company,  and  also 
from  the  testimony  In  this  cause  given  by  Mr. 
Samuel  Gourley,  Jr.,  and  also  from  memo- 
randa purptHTtlng  to  be  explanatory  of  the 
Items  of  this  mortgagev  also  made  by  Samuel 
Gourley,  Jr.    Mr.  Thron's  entries  In  the  Cash- 


book,  showing  botili  sides  of  the  account,  are 

as  follows: 

Dr.  to  cash : 

1901— Dee.  13.  To  mortgage  acct 
from  S.  Gourley  as  ner  resolu- 
Uon  of  board  12/6/01 $20,000  00 

Tbe  corresponding  entries  are: 

Or.  by  cash : 
1901-Dec  13.  S.  Gourley  Jr.  Bal. 

due  on  contract .- .  $  9,S00  00 

1901— Dec.  13.  S.  Gourley  Jr.  Bal. 

on  acct  of  extras  (bill  to  be  rend.)      4,500  00 
Expense  act.  com.  of  10%   on  pla- 
cing mortg.   . . ; 2,000  00 

Mortgage  act  to  pay  off  Hess  mortz.      2,000  00 
Expense  acct  W.  J.  T.  Oo.  for  Title 

ina  etc. 113  00 

Bills  payable — note  due  S.  Gourley 

Jr 250  00 

Bills  payable— note  due  F.  J.  Thron         450  00 
Bzpense  aoct  incideptals  in  settle- 
ment   2  35 

Bxpense  acct  J.  V.  RIpperger,  Dan- 
iels   &  Go.  case 100  00 

The      total     of     these     items 
amounts  to $18,915  35 

It  may  be  noted  that  Mr.  Thron,  by  this 
settlement,  appears  to  have  secured  the  pay- 
ment of  his  own  note  for  $450  as  part  of  the 
cash  items  satlvfied  by  tbe  mortgage  money. 
It  is  also  noteworthy  -that,  by  Mr. .  Thron's 
entries,  Mr.  Gourley's  debt  for  contract  work 
and  extras  is  shown  to  be  $14,000,  though  on 
the  same  day  Mr.  Gourley,  Sr.,  swore  it  was 
$18,000,  la  his  affidavit  annexed  to  his  mort' 
gage.  Mr.  Thron's  entries  also  show  that 
tbe  mortgagee  was  allowed  a  commission  of 
$2,000  for  taking  a  mortgage  securing  his 
own  debt  of  $14,000,  on  which  the  cash  pay- 
ments ($915.35)  were  less  than  the  commis- 
sion. 

In  argument,  the  defendant  contends  that 
the  defendant's  mortgage  should  be  sus- 
tained as  a  valid  lien  upon  the  company's 
real  estate,  because  it  is  claimed  tlie  de- 
fendant had,  under  the  mechanic's  lien  stat- 
ute, a  lien  upon  the  building  which  he  erect- 
ed, and  the  curtilage  whereon  it  was  built 
and  that  the  giving  of  the  mortgage  in  the 
place  and  stead  of  the  mechanic's  lien  was 
a  good  and  valid  consideration.  There  Is 
no  proof  that  the  contract  under  which  the 
company's  buildings  were  erected  was  filed 
in  the  county  clerk's  office,  securing  tbe  de- 
fendant the  extensive  right  to  a  mechanic's 
lien.  If  the  defendant,  Samuel  Gourley,  Sr., 
had  a  right  of  lien  because  of  the  debt  ow- 
ing for  the  erecting  of  the  building,  the  stat- 
ute gave  the  same  right  to  all  other  creditors 
who  furnished  work  or  material  for  the 
erection  of  those  buildings.  If  Mr.  Gourley 
was  entitled,  under  the  mechanic's  lien  act, 
to  be  paid  out  of  the  proceeds  of  the  sale  of 
the  property,  he  must  have  shared  pro  rata 
with  other  creditors  having  a  lien.  Sess. 
Laws  1898,  p.  650,  |  29.  There  is  no  such 
proof  in  this  cause  as  enables  this  court  to 
know  what  was  the  value  of  Mr.  Gourley's 
Interest  in  the  lien,  if  he  had  any,  for  Which 
he  might  have  taken  his  mortgage.    There 
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is  no  «yldence  that  on  taking  bia  atorfga^ie 
the  defendant  released  or  discharged  Ills  lien, 
or  agreed  to  do  so,  in  consideration  ot  the 
giving  of  his  mortgage.  His  affldaTlt  an- 
nexed to  the  mortgage  does  not  mention  any 
release  of  lien  as  consideration.  The  «iig- 
gestlon  of  the  defendant's  right  to  a  lien,  as 
furnishing  any  consideration  for  the  giving 
of  Ills  mortgage,  is  a  matter  which  plainly 
was  not  dealt  with  by.  the  parties  at  the  time 
the  mortgage  was  given. 

The  defendant  also  contends  tliat  part  of 
the  consideration  of  his  mortgage  was  his 
undertal^lng  to  pay  ofT  a  preceding  mortgage 
upon  the  company's  property,  known  as  the 
•Hess  mortgage,"  for  $2,000.  The  defend- 
ant's own  a£Bdavit  annexed  to  his  mortgage 
dbes  not  mention  tbia  imdertaking  as  part 
of  the  consideration  of  that  mortgage.  Mr. 
Hess  is  not  claimed  to  have  been  a  party 
to  the  undertaking..  It  was  not  a  novation 
whereby  tiie  company's  estate. was  exonerat- 
ed from  the  payment  of  the  He9S  mortgage, 
and  the  defendant  substituted  in  the  com- 
pany's place.  -  At  most,  it  was  a  mere  prom- 
ise to  pay.  The  defendant  never  -did  in  fact 
relieve  the  company's  estate  from  the  obli- 
gation of  that  mortgage.  The  Hess  mort- 
gage was  a  charge  upon  the  company's  prop- 
erty on  December  13,  1901,  when  the  defend- 
ant's mortgage  was  made.  It  remained  a 
charge  at  the  time  th^  receiver  was  appoint- 
ed, on  January  15,  1902.  It  still  remained 
a  charge  In  June,  1902,  when  the  receiver 
sold  the  mortgaged  premises.  He  announced 
publicly  to  persons  present  that  lile  sale  of 
that  property  would  be  subject  to  the  Ilea 
of  the  Hess  mortgage.  The  defendant  heard 
tliat  announcement,  and  said  nothing  about 
his  being  under  contract- to  pay  that  mort- 
gage. The  defendant  stood  by  while  bids 
were  made  under  the  receiver's  proclamation 
that  the  property  would  have  to  pay  the  Hess 
mortgage,  and  was  himself  a  bidder,  and 
finally  became  the  purchaser  of  the  mort- 
gaged premises  from  the  receiver,  under 
that  proclamation.  After  the  defendant  had 
thus  obtained,  as  bidder  and  purchaser,  the 
benefit  of  the  reduced  price  paid  for  the 
property  because  of  the  proclamation,  and 
had  himself  become  the  owner  of  the  mort- 
gaged premises,  he  paid  off  the  Hess  mort- 
gage. If  the  undertaking  of  tbe  payment  of 
tne  Hess  mortgage  was  part  of  the  consid- 
eration of  the  defendant's  mortgage,  contrary 
to  the  defendant's'  own  affidavit  annexed 
tnereto,  then  that  nndertakJfig  was  never 
performed,  for  its  obvious  purpose  and  in- 
tent were  that  the  payment  should  be  so 
made  as  to  Inure  to  the  benefit  of  the  com- 
pany, but 'in  fact  the  defendant  did  not  pay 
the  Hess  mortgage  until  the  mortgaged  pren»- 
ises  had  been  sold  from  the  company'  still 
subject  to  that  (mortgage,  and  the  defendant 
liad  become  the  purchaser.  The  payment 
was  for  his  own.  benefit,  and  not  for  the  ben- 
efit «f  the  company. 
..I.  have  myr  gone  over  .aU  tbe  Tarlant  and 


oantradfctory  statementa  which  attempt  to 
explain  what  was  the  true  consideration  of 
the  defendant's  mortgage.  The  witnesses 
who  claim  to  have  made  or  obtained  that 
mortgage  are  all  of  them  interested  in  main- 
taining its  validity.  They  are,  as  is  above 
shown,  unable  to  state  with  any  reasonable 
agreement  between  themselves  how  it  came 
to  be  made  to  Samuel  Gouriey,  Sr.,  for  $20,- 
000.  No  two  of  them  stand  together  in  tes- 
tifying that  the  mortgage  was  made  for  tbe 
same  items,  for  the  same  amounts.  -Thia 
variance  and  the  uncertainties  in  their  state- 
ments oonflrm  me  in  the  belief  that  the 
mortf^ge  was  not  in  fact  made  under  the 
authority  of  the  resolution  of  the  board  of 
directors  wliich  appears  in  the  'minutes, 
naming  no  mortgagee,  bnt  that  it  was  the 
outcome  of  an  ^ort  on  the  part  of  th6  of- 
ficers of  the  company  to  use  that  resolution 
to  protect  and  favor  tbe  defendant  as  a 
preferred  creditor  ot  tbe  company.  Tbe 
complainants  contention  that'  the  defend- 
ant's mortgage  was  not  authwized  to  be 
made  by.  the  board  of  directors  of  the  com- 
pany is  therefore  sustained. 

It  does  not,  :b»wever,  follow  that  the  mort- 
gage, though  not  authctrlsed  to  be  ni&de,  pre- 
viously to  Us  execution  and  delivery,  is  there- 
tore  utterly  Invalid  for  all  purposes.  Tbe 
mortgage  wa«"du)y  executed  by  the  oflicers 
of  the  company,  vrith  tbe  seal  of  the  com- 
pany annexed.  It  was  .formally  prov^i  by 
tbe  deposition  of  tbe  .secretary  of  the  com- 
pany, annexed  to  the  mortgage,  that  it  'was 
executed  pursuant  to  resolution  of  tbe  di- 
rectors. It  was  by  tbe  company's  officers 
delivered  to  tbe  mortgagee,  completed  with 
all  the  formalitiee  on  Its  face  necessary  to 
charge  the  company  wltb-lta  obligation.  The 
proofs  show  that  some  money,  at  least,  was 
passed  by  the  mortgagee  to  tbe  company's 
officers,  or  paid  by  him  to  its  order,  coluci- 
dehtly  with  their  delivery  of  this  mortgage 
to  the  mortgagee.  Induced,  by  the  security  it 
tendered.  If  a  corporation  mortgage  shows 
on  its  face  a  compliance  with  all  require- 
mentsinecessaiy  to  moke  it  a  lien  on  the  cor- 
poration's property,  and,  by  tbe  Indorsed 
deposition  <rf  ibe  company's  secretary,  ap- 
pears to  have  been  made  pursuant  to  a  res- 
olution of  the  board  of  directors,  and  is  de- 
livered by  the  company's  officers  to  tbe  mort- 
gagee, 'Who  coincidently  advances  to  tbe  com- 
pany part'  or  the  whole  of  the  money,  tbe 
■mortgage  augbt  not  to  be  held  to  be  invalid 
to  secure  sticb  advances,'  tfven  if  in  .fact  it 
was  made  without  any  previous  resolution 
of  tbe  beard.  The  aoc^tance  of  tbe  defend- 
ant's money,,  paid  on  .-tbe  giving  of  its  mort- 
gage, estnpsi  to  tbe  ezteiBt  of  the  money  so 
paid,  tbe  company  from  denying  the  validity 
of  tbe  mortgage  used  to  obtain  that  money. 
Ibe  defendant's  moilgaige  sbonld,  I  tbint:, 
be'  held,  to  be  valid  to  tbb  extent  that,  rely- 
ing UpoBilts  secuiityyibe  aettadly  advanced 
ot.-paiil  BU>n6y  or'v^luea  to  or  tor  tbe  Bobert 
S.  HobtiB  CcBBpany. 
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Secondly,  was  fto  mortgage  made  when 
the  company  was  Insolyent,  or  In  contempla- 
tion of  its  InBolvency,  ao  that  It  Is  invalid 
against  creditors  of  the  company,  nnder  the 
proTlsions  of  sectionB  64  of  the  genentl  corpo- 
ration act?  It  will  be  noted  that,  tinder  sec- 
tion 6i  of  the  corporation  act,  if  the  company 
Is  InsolTent  or  has  snapended  its  ordinary  bns- 
Iness,  or  if  its  officers  attempt  any  of  the 
acts  of  transfer  prohibited  by  that  section, 
in  contemplation  of  Its  insolvency,  they  are 
by  the  statute  Incapacitated  to  accomplish 
any  of  those  acts,  save  only  that  under  the 
proviso  In  that  section  a  bona  flde  purchase 
for  a  valuable  consideration,  under  the  cir- 
cumstances detailed  in  the  proTiso,  will  not 
be  invalidated.  The  object  of  section  84  of 
the  statute  can  be  ascertained  by  reading  the 
title  of  the  original  act,  which  was  "An  act 
to  prevent  frauds  by  incorporated  compa* 
Dies."  Sess.  Laws  1828-29,  p.  58.  It  is  not 
the  purpose  of  the  act  to  deprive  the  otUceni 
of  an  Incorporated  company  of  the  power  to 
conduct  the  business  of  the  company,  by  so 
dlaposing  of  its  property  that  its  insolvency 
may  be  avoided  or  remedied,  if  such  action 
is  taken  in  good  faith,  and  secnred  to  the 
company  a  full  and  fair  consideration,  pass- 
ing coincldently  with  the  transfer  of  its  prop- 
erty in  the  condact  of  its  bqsiness.  Such 
dealings  are  In  no  sense  frauds.  The  com- 
pany's assets,  after  such  a  transaction, 
though  changed  In  their  nature,  are  still  in- 
tact as  to  value  and  ability  to  respond  to 
creditors.  If  a  mortgage  be  so  made,  it 
stands  for  the  property  sold  or  transferred 
in  good  faith.  But  the  act  is  intended  to 
prevent  tlie  oflScers  from  disposing  of  the 
company's  assets  to  those  of  Its  creditors  who 
are  favored  by  the  officers.  Such  preferen- 
tial transactions  by  officers  of  corporations 
have  always  been  held  to  be  prohibited  while 
this  statute  was  in  operation,  and  to  have 
been  permissible  while  It  was  off  the  statute 
books.  Wilkinson  v.  Bauerle,  41  N.  3.  Kq. 
635-641,  7  Atl.  614  (Court  of  Appeals),  and 
the  list  of  cases  dted  in  Savage  v.  Miller, 
56  N.  X  Eq.  438,  86  AU.  67£f,  39  Atl.  666,  in 
the  opinion  of  Mr.  Justice  Garrison,  also  in 
the  Court  of  Appeals.  This  subject  is  dis- 
cussed in  the  case  of  Reed  v.  Helios  Carbide 
Co.,  64  N.  J.  Eq.  242,  63  Aa  1067.  In  the 
present  case  the  defendant,  Samuel  Gourley, 
Sr.,  claims  that  the  Robert  S.  Hobbs  Com- 
pany was  not  Insolvent  at  the  time  the  mort- 
gage vras  made  to  him,  on  December  IS, 
1901;  that  at  that  time  the  Insolvency  of 
that  company  was  not  in  contemplation  In 
the  giving  of  that  mortgage ;  and  that  be,  in 
accepting  the  mortgage,  occupied  the  posi- 
tion of  a  bona  fide  purebaBer  without  notice, 
referred  to  in  the-  proviso.  The  statute  ap- 
plies to  the  financial  situation  of  the  corpora- 
tion existing  at  the  time  the  challenged 
transfer  of  the  company's  property  Is  actual- 
ly made.  Wells  v.  Sahway  White  Rubber 
Co.,  19  N.  J.  Eq.  406.  The  proofs  submitted 
on  this  point  are  quite  voluminous.  They 
B6A.-eO 


have  been  directed,  to  a  gMat  extent,  to 
showing  that  the  conqpany,  at  the  time  the 
mortgage  was  made,  was  possessed  of  prop- 
erty sufficient  in  value  to  pay  its  debts.  This 
•property  consisted  of  patterns,  designs,  and 
blocks  for  making  wall  paper  (which  cost  a 
large  sum  of  money,  -  but  which  were  prac- 
tlcally  not  salable),  of  contracts  for  future 
manufacture  and  sale  of  wall  pqperl  and  of 
its  buildings  and  plant,  all  of  which.  It  is 
insisted,  were  worth  at  least  what  they  cost. 
So  far  as  cost' is  ascertained  by  payment 
made,  the  company's  property  had  cost  it 
very  little.  The  company  never  had  any 
BBbstantial  stun  of  money  of  Its  own  iD'  the 
txeasury. 

The  defendant  contends  that  the  only  test 
of  insolvency  which,  under  the  statute,  can 
be  apidied  to  such  a  corporation  as  the  Rob- 
ert S.  Hobbs  Company,  1b  whether  it  has,  at 
the  time  the  challenged  act  is  done,  actually 
suspended  its  business.  The  defendant's 
counsel  refers  to  the  language  of  Chancellor 
Oieen  In  Bedford  v.  Newark  Machine  Com- 
pany, 16  N.  J.  Eq.  120,  that  the  suspension  of 
its  ordinary  business  is  the  only  criterion 
which  the  statute  gives  to  ascertain  the  in- 
solvency of  companies  other  than  banks.  A 
reading  of  the  terms  of  section  64  win  show 
that  the  prohibition  it  contains  becomes  ap- 
plicable whenever  the  corporation  beoome  in- 
solvent or  suspends  its  ordinary  tnialness 
for  want  of  funds  to  carry  oh  the  same,  or 
whoi  the  prohibited  act  Is  done  in  contemplav 
tion  of  the  company's  insolvency.'  Here  are 
three  contingencies,  any  of  whleh  existing, 
the  company's  officers  are  pi^eloded  from 
transferring  its  property.  What  is  meant 
by  "insolvency"  has  been  defined  by  this 
court  and  the  Court  of  Appeals  so  clearly 
that  there  ought  not  to  be  any  further  ques- 
tion about  it  A  review  of  the  cases  may  be 
found  in  the  opinion  of  Heed,  V.  C,  in  the 
case  of  Sklrm  v.  Eastern  Rubber  Mfg.  Co., 
67  N.  J.  Bq.  184,  40  Atl.  769.  The  Court  of 
Appeals,  In  Nat  Bank  V.  Sprague,  21  N.  J. 
Eq.  658,  declared  that  'insolvency  means  a 
general  inability  of  a  debtor  to  answer  pe- 
cuniary engagements,  and  it  does  not  follow 
that  he  is  not  Insolvent  because  he  may  ul- 
timately have  a  surplus  after  winding  up  his 
afFalrs."  It  seems  but  a  fair  construction  of 
the  words  "suspend  Its  ordinary  business  for 
want  of  funds,"  etc,  to  bold  that  they  in- 
clude the  suspension  of  payment  of  the  com- 
pany's debts  in  the  tisual  conduct  of  trade. 
The  R(d>ert  S.  Hobbs  Company,  from  its 
very  indeption,  was  In  suCh  a  condition  of 
insolvency,  for  the  sufficient  reason  (stated 
by  the  defendant  in  his  answer  to  have  been 
known  by  him  before  he  took  his  mortgage) 
that  Its  snbscripttons  to  its  capital  stock  taad 
not  been  paid  to  the  company.  -  It  never  had 
the  meoey  to  pay  its  debts.  Its  salary  eon- 
tracts  alone,  beginning  on  May  -1,  IMlv  at 
tha  organieatlon.  of  the  company,  amounted 
to  $9,500  per  year,  payable  In  sendmontfaly 
Installmenta,  for  which  it  wa4  mt  all  times 
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in  arrears.  Its  only  sonrces  of  funds  (ex- 
cept borrowing)  were  its  capital  stock  and  its 
earnings.  The  company's  answer  In  tbe  in- 
aolveut  suit  in  whicb  the  receiver  was  ap- 
pointed declares  that  but  $600  was  paid  on 
its  subscriptions  to  stock  into  the  company's 
treasury  in  cash.  The  receiver  was  appoint- 
ed before,  the  company  had  perfected  and 
completed  Its  plant  so  as  to  engage  in  prof- 
itable business.  In  substance,  it  had  no 
earnings.  Without  cash  capital  or  earned 
profits,  it  was  necessarily  in  a  condition  of 
general  inability  to  meet  its  pecuniary  en- 
gagements. This  situation  of  affairs  was 
within  the  constant  knowledge  of  the  officers 
of  tbe  company,  was  openly  recognized  be- 
fore they  gave  the  defendant  his  mortgage, 
and  was  admitted  by  the  defendant  himself, 
by  the  acts  and  conduct  of  his  son  and  agent, 
Samuel  Oourley,  Jr.,  and  by  the  circumstan- 
ces which  attended  the  taking  of  the  mort- 
gage. 

Tbe  attitude  of  the  defendant,  Samuel 
Gourley,  Sr.,  to  this  mortgage,  is  somewhat 
peculiar.  The  greater  part  of  the  money  se- 
cured by  the  mortgage  is  claimed  to  have 
been  earned  by  Samuel  Gourley,  Sr.,  under 
his  contract  to  erect  the  comiMny'a  buildings. 
He  did  not  bid  for  that  contract,  la  not  named 
in  maldng  It,  and  did  not  appear  during  its 
performance.  All  these  matters  were  wter- 
ed  upon  and  carried  on  by  the  son,  Samuel 
Gourley,  Jr.  The  receiver's  counsel  insists 
jhat  the  building  contract  was  in  fact  made 
between  the  company  and  Samuel  Gourley, 
Jr.,  the  son,  and  that  the  father  was,  by 
the  assent  of  the  company's  officers,  substi- 
tuted as  the  creditor  to  whom  the  mortgage 
should  be  given  on  December  13,  1901,  leav- 
ing the  son  free  to  file  the  insolvency  bill  of 
complaint  against  the  company,  which  he 
did,  as  stockholder  and  creditor,  on  January 
16,  190!2.  Nothing  had  happened  between 
December  13,  1001,  when  the  defendant's 
mortgage  was  given,  and  January  15,  1902, 
when  the  insolvent  bill  wds  filed,  which  chan- 
ged the  financial  situation  of  the  company. 
It  was  insolvent  at  both  those  dates,  and  for 
a  long  while  before.  Ttiis  suggestion  of  col- 
lusive substitution  of  the  creditor  is  sustained 
to  a  considerable  extent  by  the  proofs,  and 
by  the  fact  that  the  Insolvency  bill  filed  by 
Samuel  Gourley,  Jr.,  states  and  recognizes 
the  validity  of  the  $20,000  mortgage  held  in 
the  name  of  his  father  as  a  lien  on  all  the 
company's  property;  and  the  answer  of  the 
company,  filed  by  its  officers  in  its  name,  to 
the  insolvency  bill,  also  recognizee  the  validi- 
ty of  that  mwtgage.  Both  Samuel  Gourley, 
Jr.,  and  the  officers  of  the  company,  were, 
when  these  proceedings  took  place,  well  ac- 
quainted with  all  the  above-recited  incidents 
touching  the  consideration  of  that  mortgage. 
Tbe  company's  answer  in  the  insolvency  suit 
admitted  its  insolTency,  and  that  only  $600 
of  tbe  snbscriptlonB  of  lis  capital  stock  had 
been  paid  in  cash.  The  insolvency  bill  by 
Samuel  Gourley,  Jr.,  and  the  answer  thereto 


by  the  company,  were  both  filed  on  the  same 
day;  and  on  the  day  of  filing,  January  15, 
1902,  a  receiver  was  by  tills  method  obtained 
to  be  instantly  apimlnted.  In  all  prolnbility, 
there  was  a  prearrangement  between  Samuel 
Gourley,  Jr.,  and  the  officers  of  the  com- 
pany, in  order  to  accomplish  such  instan- 
taneous and  coincident  results.  The  bill  and 
the  answer  are  apparently  indorsed  in  the 
same  handwriting.  The  challenge  of  the  de- 
fendant's mortgage  presently  under  consid- 
eration was  raised  by  the  receiver,  and  has 
received  little  aid  from  those  who  had  been 
active  in  the  management  of  tbe  company. 
It  has  not  been  necessary  to  examine  and 
pass  upon  the  detailed  proofs  submitted  re- 
garding the  collusive  substitution  of  Samuel 
Gouriey,  Sr.,  as  the  creditor  of  the  company 
in  the  place  of  Samuel  Gourley,  Jr.,  for  the 
reason  that  assuming  that  Samuel  Gourley. 
Sr.,  the  defendant,  was  in  fact  the  creditor 
ot  the  company  to  whom  it  owed  tbe  debt 
for  erecting  its  buildings,  it  is  clearly  shown 
that  in  the  conduct  of  all  the  business  per- 
taining to  the  making  and  performing  of  4he 
contract  for  that  work,  and  the  secnring  of 
the  payment  therefor  by  the  defendant's 
mortgage,  Samuel  Gourl^,  Jr.,  the  son,  must 
have  been  the  active  agent  of  his  father. 
The  son  was.  during  the  whole  period  from 
June  to  December,  1901,  in  frequent  attend- 
ance at  the  company's  place  of  business,  su- 
perintending the  building  work  and  in  con- 
ference with  its  officers,  seeking  and  failing 
to  collect  tbe  moneys  coming  due  on  that 
contract  He  several  times  loaned  i>etty 
sums  of  cash  to  the  company  to  supply  ur- 
gent needs.  He  certainly  knew  long  before 
the  mortgage  was  made  that  the  company's 
financial  situation  was  hopeless.  The  father, 
Samuel  Gourley,  Sr.,  first  came  to  the  front 
as  an  actor  In  the  business  in  the  early  part 
of  December,  1901,  at  which  time  it  was  ob- 
vious the  company  could  not  itay  its  debts. 
Samuel  Gourley,  Sr.,  then  took  an  interest 
apparently  solely  to  obtain  the  mortgage  now 
in  dispute.  All  the  knowledge  touching  the 
company's  financial  embarrassments  whicb 
came  to  the  son  Is  clearly  imputable  to  the 
father,  for  whom  he  acted,  if  in  &ct  the 
father  was  tike  contractor.  In  addition  to 
this,  the  father's  own  knowledge  and  his 
statements  touching  this  mortgage  show  that 
it  was  taken  because  the  company  was  known 
to  be  unable  to  meet  its  pecuniary  liabilities. 
His  answer  In  tills  cause  shows  that  he  knew 
in  November,  1901,  a  month  before  he  took 
the  mortgage,  that  the  c<Hnpany  could  not 
IMiy  him  what  was  due  on  the  contract,  be- 
cause Its  subscriptions  had  not  been  paid  Into 
Its  treasury.  He  certainly  must  have  known 
that  the  company  had  tii^i  no  other  soorce 
from  which  to  get  money,  for  as  yet  the 
buildings  on  which  he  was  working  had  not 
been  «itirely  completed,  bo  as  to  be  used  in 
any  productive  way,  to  manufacture  goods, 
the  sales  of  which  w»e  the  only  other  source 
whence  the  company  might  get  money.    The 
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teattmony  sadsfles  me  that,  at  the  time  the 
defendant's  mortgage  -was  given,  the  Robert 
S.  Hoblw  Company  -wag  insolvent;  that  the 
offleoB  of  the  company  made  that  mortgage 
In  contemplation  of  the  lmi)endlng  failure 
of  tbe  company,  Intending,  as  to  the  greater 
part  of  the  mortgage  money,  to  give  to  the 
defendant  the  position  of  a  preferred  and  se- 
cured creditor  of  the  company.  Bo  far  as 
these  acts  of  the  ofBcov  of  the  company  at- 
tempted to  secure  to  the  defendant  a  pre- 
existing debt,  the  mortgage  must  be  held  to 
be  invalid,  under  the  statute. 

The  third  contention  of  the  complainant  Is 
that  the  defendant's  mortgage,  so  far  as  it 
is  claimed  to  be  a  chattel  mortgage,  is  in- 
valid, because  the  defendant  mortgagee's  af- 
fidavit annexed  to  it  does  not  state  the  true 
consideration  of  the  mortgage,  as  required  by 
secti<m  4  of  the  chattel  mortgage  act 

Tlie  affidavit  of  consideration  Is  In  ttie 
words  and  figures  following: 

"State  of  Pa.,  County  of  Fbila.,  ss.:  Sam- 
uel Gourley,  the  mortgagee  in  the  foregcring 
mortgage  named,  being  duly  sworn  on  his 
oath  says  that  the  true  consideration  of  said 
mortgage  is  as  follows,  to  wit:— Twenty  thou- 
sand dollars,  *im  tioutani  ioUan  thereof 
in  cash  loaned  by  the  mortgagee  to  the  mort- 
gagor, ami  the  hatanoe  thereof  in  ioork  and 
latof*  performed  by  the  mortgagee  for  the 
mortgagor  at  it*  request,  and  that  tlie 
amount  owing  up<m  said  mortgage  and  pay- 
able according  to  the  provisions  thereof  Is 
Twenty  thousand  dollars  besides  lawful  in- 
terest th«eon  from  the  Thirteenth  day  of 
I>eceml)er,.1901.    S.  Gourley. 

"Sworn  and  subscribed  tliis  Thirteenth  day 
of  December,  1901,  before  me  at  Phila.  Pa. 
Bdla  D.  Berkbeiser,  Notary  PuMlc  [No- 
tarial Seal.]    Com.  Bxp.  Feb.  27th,  1805." 

The  portion  of  the  above  copy  which  is  In 
typewriting  [printed  here  in  roman]  shows 
ttie  affidavit  as  it  was  originally  drawn.  It 
was  all  In  one  handwriting,  and  was  com- 
plete In  Itself,  and  stated  the  consideration 
to  be  "Twenty  thousand  dollars  in  cash  loan- 
ed by  the  mortgagee  to  the  mortgagor."  The 
Interlineations  above  copied  in  manuscript 
[printed  here  in  italic]  are  inserted  in  the 
original  In  a  different  handwriting,  precisely 
as  above  shown,  and  api)ear  to  have  been 
made  at  the  time  the  mortgage  was  ex- 
ecuted, thos  changing  the  mortgage  from 
what  it  was  Intended  to  be— a  cash  mortgage 
—to  one  securing  in  great  part  a  pre-existing 
debt  owing  to  the  defendant  This  change 
supports  the  conclusion  that  the  original  pur- 
pose of  the  making  of  a  $20,000  mortgage 
was  to  raise  cash,  and  that  this  was  pivot- 
ed to  the  securing  of  defendant's  debt  The 
above  comparison  of  the  statements  of  the 
defendant,  Samuel  Gourley,  Sr.,  of  his  son, 
Samuel  Gourley,  Jr.,  and  of  Mr.  Thron,  tlie 
company's  secretary,  and  the  documentary 
proofs  touching  what  constituted  the  true 
consideration  of  the  defendant's  mortgage, 
show  that  whatever  that  true  consideration 


may  have  been,  it  certainly  was  not  $2,000 
in  cash  loaned  by  the  mortgagee,  and  the  bal- 
ance ($18,000)  work  and  labor  performed  by 
him  for  the  mortgagor,  as  the  defendant 
mortgagee  states  in  his  affidavit  annexed  to 
his  mortgage.  Nobody  testifies  that  it  was— 
not  even  the  mortgagee  himself.  The  con- 
tention that  the  affidavit  does  not  state  the 
true  consideration  of  the  mortgage,  and  that 
it  is  therefore  void  as  a  chattel  mortgage, 
mider  section  4  of  the  chattel  mortgage  act 
(Gen.  St  p.  2118),  must  therefore  be  sus- 
tained. 

The  result  la  that  the  defendant's  mortgage 
should  be  held  to  be  a  valid  lien  only  upon 
the  real  estate,  and  not  upon  the  personal 
property,  therein  described;  that  it  should  be 
held  to  be  good  only  to  the  extent  of  the  mon- 
es  actually  paid  out  by  the  defendant  as 
new  consideration,  induced  thereto  by  the  se- 
curity of  his  mortgage. 

Some  of  the  defendant's  claims  under  his 
mortgage  have  been  disposed  of  in  this  opin- 
ion. The  testimony  as  to  the  cash  payments 
made  by  the  defendant  on  the  strength  of  his 
mortgage  Is  not  sufficiently  clear  to  enable 
me  to  state  the  account  If  the  parties  can 
agree  upon  the  sums  which  properly  come 
within  the  class  herein  declared  to  be  se- 
cured by  the  defendant's  mortgage,  there  will 
be  no  need  of  a  reference.  Otherwise  a  mas- 
ter may  state  the  account  considering  the 
testimony  herein  presented,  and  taking  snch 
additional  proofs  as  may  be  necessary.  I 
will  advise  such  a  decree,  with  costs  against 
the  defendant 

(ff  N.  J.  B  m) 

8TBVBNS0N  t.  BABIk 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Oct  3,  1903.) 

TESTAMENTARY  DISPOSITION— VALIDITT. 

1.  B.,  a  depositor  in  the  savings  f nnd  of  the 
PennsylTania  Railroad  Company,  at  the  time  of 
opening  his  account  therein  directed  the  com- 
pany to  pay  to  his  wife^  in  the  event  of  his 
death,  all  deposits  which  should  then  be  stand- 
ing to  his  credit  in  the  fund.  This  the  company 
agreed  to  do.  Htld,  that  the  disposition  thus 
made  of  the  moneys  remaining  to  E.'s  credit  at 
his  death  was  testamentary  in  its  character,  and 
was  invah'd,  because  not  made  in  the  manner 
prescril>ed  by  the  statute  of  wills. 

(SyUabus  by  the  Court) 

Appeal  from  Court  of  Chancery. 

Bill  of  Interpleader  1^  the  Pennsylvania 
Ballroad  Company  against  Charles  R.  Steven- 
son, executor,  and  Ellen  V.  Eaia.  From  a 
Judgment  for  Earl,  Stevenson  appeals.  Re- 
versed. 

Thomas  B.  French,  for  aroellant  William 
T.  Boyle  and  John  W.  Wescott  for  respond- 
ent 


OTTMMBRE,  G.  J.  The  Pomsylvanla  Rail- 
road Company  has  established  for  its  em- 
ployes a  dqxwitory  known  as  the  "Pennsyl- 
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vanls  Railroad  Bmployees*  Savlaga  irund," 
In  Yrhidbf  any  person  in  the  employ  of  th«^ 
company,  or  of  certain  otber  subsidiary  com- 
panies controlled  by  It,  may  deposit  his  sav- 
ings, subject  to  certain  rules  and  regulations 
wliicb  bave  been  formulated  by  tbe  company 
for  the  management  and  control  of  tbis 
"fund."  Only  such  employes  may  become 
depositors,  and  no  employ^  may  remain  a  de- 
Iiositor  more  than  30  days  after  his  employe 
ment  with  the  company  is  terminated,  but 
must  close  bis  account  within  that  period. 
One  of  tbe  rules  requires  that  an  employ^ 
who  desires  to  become  a  depositor  must  make 
application  in  writing,  and  must  state  there- 
in, among  other. things,  "the  name  and  resi- 
d^ice  of  the  person  to  whom,  in  the  event  of 
deatb,  his  deposits  and  the  accrued  interest 
thereon  sliaU  be  paid."  Another  rule  pro-, 
vldes  that  upon  the  presentation  of  satisfac- 
tory proof  of  tbe  death  of  a  depositor  "thA 
money  belonging  to  him  shall  be  paid  over  to 
the  person  designated  in  his  application  to 
receive  the  same."  Still  another  rule  au-< 
tborlzes  any  depositor  to  withdraw,  at  his 
pleasure,  all  or  any  portion  of  his  deposits, 
with  the  accrued  interest  thereout  upon  10 
days'  notice  to  the  superintendent  of  the 
fund.  In  March,  1888>  one  Walter  Earl,  Jr., 
a  locomotive  engineer  in  the  employ  of  the 
company,  made  written  application  for.  per" 
mission  to  become  a  depositor  in  the  com- 
pany's savings  fund,  and  In  and  by  his  appli- 
cation agreed  to  be  bound  by  the  rules  and 
regulations  under  which  It  was  managed,  and 
particularly  "that  in  the  event  of  my  death 
all  deposits  standing  to  my  credit  In  said 
savings  fund,  and  all  Uiterest  due  thereon, 
shall  bie  paid  to  my  wife."  His  application 
having  been  'favorably  acted  npon,  he  opened 
an  account  with  the  fund  by  a  deposit  of 
1500.  The  passbook  delivered  to  him  by  the 
company  as  his  voucher  for  the  amounts 
deposited  by  him  he  gave  to  his  wtCe,  stating 
to  her  that  here  was  the  money,  and  that  if 
he  died  it  should  go  to  her,  and  that  she 
could  get  it  in  10  days  by  giving  notice  to 
the  company.  Subsequent  to  the  opening  of 
tbe  account  be  Increased  the  amount  of  his 
credit,  from  time  to  time,  by  additional  de- 
posits, so  that  on  the  Ist  of  January,  1886,  it 
amounted  to  $2,056.  By  the  12th  of  June  of 
that  year,  however,  he  had  drawn  against  It 
to  such  an  extent  that  there  remained  to  his 
credit  only  |56.  By  the  1st  of  November, 
1900,  the'  amount  of  his  deposits,  with  In- 
terest; had  so  increased  that  there  stood  to 
his  credit  the  Bum  of  $2,286.  By  the  1st  of 
February,  1901,  he  had  drawn  It  down  to 
$1,578.  On  the  21st  of  that  month  he  died, 
leaving  the  last-named  amount  standing  to 
his  credit  In  the  fund.  About  two  months 
prior  to  bis  death' he  had  made  and  executed 
a  last  win  and  testament,  in  and  by  which 
he  gave  all  of  his  (state,  except  a  small  lega- 
cy, to  bis  executcw,  upon  certain  trusts,  which 
were  set  forth  In  the  instrument  Demand 
having  been  made  upon  the  Pennsylvania 


Railroad-  Company  both  by  the  wife  and  by 
the  .executor  of  the  deceased  to  be  paid  tbe 
balance  standing  to  his  credit  on  tbe  books  ot 
the  savings  fund,  that  company  filed  its  bill 
of  Interpleader  against  them,  and  deposited 
the  fund  In  the  Court  of  Chancery.  The  par- 
ties having  interpleaded  in  that  court.  It  wu 
adjudged  and  decreed  upon  final  hearing  that 
the  legal  tiUe  to  the  fimd  was  In  tbe  widow. 
Tlie  appeal  now  before  ns  is  taken  by  the 
executor  from  that  decree. 

The  learned  vice  diancellor,  wbo  beard  tiie 
cause  in  the  court  below,  concluded,  from 
the  facts  which  have  been  recited,  tbat  there 
was  a  distinct  donative  purpose  on  the  part 
of  the  husband  towards  the  wife  covering 
this  fund,  and  tliat,  as  a  matter  of  law,  the 
effect  of  his  agreement  with  tbe  connpany 
was  to  Impress  the  subject-matter  of  tbia  do- 
native purpose  with  a '  trust  whose  terms 
were  defined  by  the  printed  regulations  that 
constituted  the  agreement  between  the  doruxe 
and  the  company.  Including  both  tbe  with- 
drawal of  sums  by  the  settler  of  tKe  trust 
during  his  lifetime  and  the  payment  to  Us 
widow  of  any  balance  that  might  at  bis 
death  stand  to  the  credit  of  his  account.  Al- 
though we  concur  in  the  view  tbat,  on  the 
facts  set  forth,  a  clear  donative  purpose  ap- 
pears on  the  part  of  the  deceased  towards  bis 
wife,  we  cannot  agree  that  It  covered  tbe 
whole  amount  of  the  deposits  made  by  blm. 
On  the  contrary,  it  seems  to  ns  to  be  so 
plain  as  to  be  beyond  tlie  shadow  of  a  doubt 
that  he  lnt«ided  to  retain  the  absolute  con- 
trol and  ownership  of  all  nnoneys  which  were 
deposited  by  lilm,  and  to  deal  with  them  on 
tbat  baalB,  during  his  life;  and  tbat  bis  dona- 
tive purpose  toward  his  wife  was  confined 
solely  to  snch  balance.  If  any,  as  shotild  re- 
main to  bis  credit  at  his  death.  Nor  can  we 
accede  to  the  proposition  that  the  agreement 
between  the  husband  and  the  company  Is.  In 
effect,  a  declaration  of  trust  by  the  former 
in  favor  of  bis  wife.  As  was  said  by  Bacon, 
V.  C,  in  Warrlner  t.  Rogers,  Ij.  R.  16  EJq. 
Cas.  348,  and  repeated  by  81r  George  Jesael, 
M.  R.,  In  Richards  v.  Delbrtdge,  L.  R.  18  Bq. 
Cas.  18:  "The  one  thing  necessary  to  give 
validity  to  a  declaraUoa  of  trust— the  Indis- 
pensable thing— I  take  to  be  tluit  the  donor, 
or  grantor,  or  whatever  he  may  be  called, 
should  have  absolutely  parted  with  that  in- 
terest which  had  been  his  up  to  the  time  of 
the  declaration;  should  have  effectively  chan- 
ged his  right  in  tbat  respect,  and  put  tbe 
property  out  of  his  power,  at  least  In  the 
way  of  Interest"  Instead  of  the  agreement 
showing  that  by  force  of  it  the  husband  bad 
parted  with  his  Interest  In  the  funds  then  de- 
posited and  thereafter  to  be  deposited  by 
him— that  be  had  put  them  ont  of  his  power, 
80  far  as  any  Interest  of  bis  own  was  con- 
cerned—It in  terms  preserves  to  him  tbe  ab- 
solute right  of  dealing  with  and  disposing 
of  them  solely  for  his  own  benefit  And  tbat 
he  exercised  this  right  to  Its  fullest  extent  Is 
diowa  by  his  dealings  with  tbe  deposits,  as 
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aet  fortb  In  the  statement  of  facts  above  re- 
cited. If  tbe  right  of  the  -wife  to  the  fund  In 
dispute  Is  to  be  sustained  at  all,  it  must  be 
because  the  donatlTe  purpose  of  the  deceased 
toward  her,  with  relation  to  such  balance  of 
his  deposits  as  should  remain  to  his  credit  at 
his  death,  was  rendered  effective  by  the 
agreement  entered  into  between  himself  and 
the  company,  coupled  with  the  delivery  by 
him  to.  her  of  the  passboofc  which  he  had 
received  from  the  company  tti  a  Youcher;  In 
other  words,  because  that  agreement  and 
the  delivery  of  the  passbook  constitnted  a 
valid  gift  Inter  Yivo&  But,  in  order  to  le- 
galize sacb  a  gift,  there  must  be  not  only  a 
donative  Intention,  but  also.  In  conjunction 
with  It,  a  complete  stripping  of  the  donoi^  of 
all  domtaiion  or  control  over  the  thing  given. 
Cook  V.  Lum,  55  N.  J.  I^aw,  375,  376,  26  Atl. 
803.  As  was  said  tn  the  case  dted,  this  Is 
the  crucial  iest;.  and  if  It  be!  applied  to  the 
present  case  the  gift  is  not  to  be  suBtaln«d, 
for  neither  by  force  of  his  contract  with  the 
company  nor  by  the  delivery  of  the  pxssbook 
did  he  Intend  to,  nor  did  he  in  ttLtt,  partwltk 
hla  complete  dominion  over  any  part  of  the 
moneys  d^toslted  by  him.  The  expressed  in- 
tention of  the  deceased  was  only  to;  bestow 
npon  Us  wife  so  much  of  bis  deposit  m 
Bboald  remain'  undrawn  by  him  at  his  death. 
Such  a  gift,  it  seems  to  ns,  Is  purely  testa- 
mentary in  Its  character.  If  It  li  not,  then  It 
IB  a  perfectly  easy  thing  foe  a  person  to  re- 
tain the  absolute  control  and  dominion  over 
bis  moneys  and  personal  securities  daring  his 
life,  and  transfer  that  dominion  to  another  at 
bis  death,  with  total  disregard  of  the  require- 
ments contained  In  the  statute  of  wills,  by 
the  simple  device  .of  depositing  suoh  moneys 
and  securities  under  an  agreement  with  the 
depository  that  he  shall  have  the  right  to  use 
them  or  deal  with  them'  as  he-  pleases  during 
his  life,  fmd  that  at  his  death  so  much  of 
them  as  may  remain  shMl  be  delivered  to 
sncb  person  as  Is  named  In  the  agreement, 
who  shall  then  become  the  owner  thereof, 
and  then  dettvering  the  agreeihent  to  the 
benetlciaiy  with  a-  statement' of  the  same  pni>- 
port  as  tluit  made  by  the  deceased  to  his  wife 
when  he  gave  the  passbook  to  her.  To  hold 
that  such  a  method  of  disposing  of  property 
by  the  owner  at  his  death  is  valid  would  be 
to  practically  repeal  the  statute  of  wills  In 
Its  operation  upon  personal  property,  so  far 
as  Its  mandatory  provisions  are  ooccemed. 

Our  conclusion  la  that  the  moneys  remain* 
Ing  t«  the  credit  of  Earl,  at  his  death,  tn  the 
savings  innd  of  the  Pennsylvania  Biillroad 
.  Company*  did  not  become  the  property  of 
his  wife,  notwithstanding  the  provisions  In 
the  agreement  between  him  and  the  company 
that  such  moneys  should  be  paid  to  her  at 
bis  death;  our  reason  for  so  conchiding  be- 
ing that  such  agreement  constituted  a  te»- 
tamentary  dteposrtlon  of  his  property,  wiricb 
was  invalid  because  not  made  in  the  manner 
prescribed  by  the  statute  of  wills. '  The  nee- 
eMuy  result  ef  this  conclusion  Is  tiiat  socb 


moneys  passed  to  his  executor  on  his  death 
as  part  of  liis  estate. 

The  decree  appealed  from  should  be  revers- 
ed. ■ 


«5  K.  J.  K.  lOb) 
LISTER  V.  LISTEE., 
(Court  of  Chancery  of  New  Jersey.    Oct  15, 
1908.) 

DrVDRCB-CHUELTT  —  CONSTR0CTIVH  DB8BR- 
TION  —  BVIDBNCK  —  TBSTIMONT  OP  PARTY— 
CORROBORATION  —  SBPARATION— OFFER  TO 
RETURI^— GOOD  FAITH. 

1.  Where  a  wife  is  justified  In  leaving -her 
husband  on  account  of  bis  cruelty,  the  separa- 
tion is  legally  chargeable  to  the  husband,  and 
Constitutes'  a  legal  abandonment  or  desertion 
upon  his  parU 

2.  'Where  a  wife  leaves  her  husband,  and  seeks 
to  establish  .constructiTe  desertion  by  him  qn 
account  of  cruelty,  her  testimony  must  be  cor- 
roborated. 

•  3.  Att«r  a  separation  caused  by  cruel  conduct 
of  a  husband,  it  is  his  duty  to  reform  Us  habits, 
and  within  two  years  seek  out  his  wife,  and 
apply  to  restoi^  the  marital  relations,  giving  her 
reasonable  assurance  of  the  sincerity  of  bis  ref- 
ormation and  of  her  prol)able  tafety  in  resum- 
ing the  marital  relations. 

4.  If  at  the  time  of  offering  to  .return  to  live 
with  his  wife  the  husband  was  in' fact  living  in 
adnltery,  or  if  he  willingly  pmnitted  the  wife 
to  r«t|tain  under  the  impression  that  be  was 
guilty  of  adultery,  ttie  offer- to  return  cannot  be 
considered  as  one  made  In  good  faith,  or  to  l>e 
an  offer  which  the  wife  was  bound  to  accept  for 
Ae- purpose  of  tecBiiitating  the  desertion. 

PetitioD  by  Bmma  E.  lister  against  Bob- 
ert  Lister  for  divorce,  in  wlUch  defendant 
files  cr^BS-bBI.    Judgment  for  petitioner. 

Eilvln  yr.  Crane,  for.  petitioner.,  tiamuel 
Kali^cb,  for  def^dant 

EMBEY,  y.  0.  In  this  .case  there -are 
cross-petitions  by  wife  and  .husband,  each 
charging  desertion  by  the  other.  The  actual 
separation  of  the  parties  took  place  about 
October  15,  1899,  when  the  wife  left  the 
hotel  in  Newark  where  the  husband,  herself, 
and  the  children  liad  b^en  boarding '  since 
January,  1899.  She  left  the  husband  and 
took  the 'children  with  her,  and  her  claim  la 
that  she  was  obliged  to  do  this  on  account  of 
her  husband's  cruelty.  'Where  a  wife  Is  Jus- 
tified In  leaving  her  husband  on  account  of 
his  cruelty,  the  separation  Is  legally  diargea- 
ble  to  the  husband,  and  constitutes  a  legal 
abandonment  or  desertion  upon  his  part. 
This  is  the  settled  rule  In'  this  state.  Wei- 
gand  V.  Welgand,  41  N.  J.  Bq,  2Q2,  209,  3 
AtL'  60iB  (Van  Fleet,  "V.  C,  1886),  alfirmed  on 
appeal  for  the  reasons  stated  below,  42  N. 
J.  Eq.  699,  U  AtL  113,  subsequently  ap- 
proved In  Dummer  v.  Dummcr  (Err.  &  App. 
1898)  41  Atl.  149,  150;  McVickar  v.  M<^ 
Vickar,  46  N.  J,  Eq.  490,  19  Atl.  249,  19  Am. 
St.  Rep.  422  (Pitney,  V.  C,  1890).  The  husr 
band  alleges  that  the  separation  was  without 
Justification,  and  was  a  desertion  by  the  wife, 
which  has  been  continued  otistinately '  and 
against  his  efforts  to  termint^te  It    The  ques- 
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tions  InTolved  ate  altogether  questions  of 
fact,  and  the  first  one  Is  whether  the  peti- 
tioner has  satisfactorily  established  that  the 
cruelty  of  her  husband  was  such  as  to  Jus- 
tify her  separation  from  him  as  necessary  for 
the  protection  of  her  life  or  health.  If  her 
own  evidence  la  true,  she  has  certainly  es- 
tablished a  case  of  extreme  cruelty;  but,  as 
the  case  is  one  of  constructive  desertion, 
her  evidence  alone  is  not  snf9clent,  and  it 
must  be  satisfactorily  corroborated,  and  the 
real  question,  therefore,  on  this  branch  of 
the  case,  is  whether  she  has  produced  such 
corroborative  evidence.  In  my  Judgment, 
she  has.  The  defendant's  vindictive  feelings 
toward  his  wife,  and  his  abusive  language  to 
and  about  her,  while  under  the  influence  of 
liquor,  is  established  by  the  evidence  of  the 
proprietor  of  the  hotel  and  his  wife  and  em- 
ployes of  the  hotel,  and  by  the  evidence  of 
former  servants  of  the  parties;  and  the  evi- 
dence also  shows  that  when  defendant  was 
in  this  condition  his  wife,  in  one  Instance  at 
least,  felt  obliged  to  leave  the  family  rooms 
with  the  children,  and  stay  elsewhere  in 
the  hotel  for  safety.  This  condition  of  in- 
toxication and  his  abuse  of  his  wife  occurred 
from  time  to  time  after  1894,  and  while  liv- 
ing at  the  hotel  the  proprietor  felt  called  on 
to  remonstrate  with  him  about  bis  conduct 
and  treatment  of  his  wife.  Once  before  the 
petitioner  left  the  defendant  on  account  of 
his  cruelty,  as  she  says,  going  in  this  in- 
stance to  the  defendant's  mother's,  but  she 
returned  Within  a  day  or  two  upon  his  prom- 
ise to  reform.  The  act  of  cruelty  which  led 
to  the  final  separation  on  Sunday,  October 
15,  1899,  was  her  husband's  choUng  her 
while  in  bed,  abusing  her,  and  threatening 
to  kill  her.  The  wife  is  the  only  witness  to 
this  occurrence,  and  the  husband  denies  that 
he  either  struck,  choked,  or  threatened  her. 
Two  witnesses,  however,  swear  that  on  that 
day  they  saw  on  the  wife's  neck  marks  or 
bruises,  and  one  of  them— the  bell  boy— says 
that  in  h»  husband's  presence  the  petitioner 
said  defendant  had  done  this.  The  other 
witness  saw  the  marks  on  the  neck  and  arm 
on  the  same  day  in  New  York,  where  peti- 
tioner had  brought  her  children  to  stay.  The 
husband,  as  to  striking  his  wife  then  or  at 
any  other  time,  says:  "She  would  get  in 
some  dispute.  She  was  just  as  apt,  and 
more  apt  many  a  time,  to  have  the  dispute 
out  as  I  would;  and  she  would  come  up  and 
make  a  strike  at  me  as  quick  as  she  would 
look  for  one  from  anybody  else;  and  if  I 
wonld  shove  her,  'Now,  you  have  hit  me;  you 
have  struck  me;  I  have  got  a  black  and 
blue  mark;'  the  first  thing  every  time  after 
her  helping  every  quarrel  on."  And  again, 
in  reference  to  ever  striking  her  at  the  hotel, 
says:  "I  pushed  her  away  from  me  when  she 
has  come  up  that  way— pushed  her  away 
from  me.  She  has  been  looking—  She  was 
always,  up  to  the  Continental  Hotel,  looking 
for  me  to  make  black  and  blue  marks  on 
her;,  and  I  notice  she  could  show  up  black 


and  blue  marks  if  I  looked  at  her— nwnlpu- 
late  herself."  Notwithstanding  the  hus- 
band's denial  of  striking  his  wife  on  bis  di- 
rect answer  to  the  questions,  I  am  Inclined 
to  think  that  the  above  evidence,  taken  in 
connection  with  the  evident  lack  of  self- 
control  and  his  disposition  toward  his  wUe. 
shown  by  his  evidence  and  bearing  on  the 
stand,  is  also  corroborative  of  the  wife's 
evidence  as  to  his  treatment  of  her.  His 
Claim  that  the  "black  'and  blue  marks  are  doe 
to  manipulation"  would  seem  to  amount  to 
an  admission  that  the  marks  were  there,  and. 
If  so,  the  only  question  is,  is  there  any  sulll- 
dent  reason  to  support  the  condoslon  that 
they  were  self-inflicted? 

Upon  the  entire  evidence  In  lite  case,  my 
conclusion  Js  that  the  Wife  has  satisfactorily 
made  out  a  case  of  cruelty  on  the  part  of 
the  defendant,  justifying  her  In  separating 
from  him,  and  that  the  separation  is  there- 
fore legally  chargeable  to  the  husband.  As 
to  the  duty  of  the  husband,  after  a  separa- 
tion thus  occasioned  by  his  c<Hidnct,  tiie  rule 
applied  Is  that  it  is  the  duty  of  the  husband 
to  reform  his  habits,  and  after  such  reforma- 
tion, and  within  two  years,  seek  out  his  wife, 
and  apply  to  restore  the  marital  relations, 
giving  her  reasonable  assiuances  of  the  sin- 
cerity of  his  reformation  and  of  her  probable 
Bofetj  in  resuming  marital  relations.  Mc- 
Vlckar  y.  McVickar,  46  N.  J.  Eq.  490,  601, 
19  Atl.  249,  19  Am.  St  Rep.  422  (Pitney.  V. 
C,  1890).  This  la  a  special  application  of 
the  general  rule,  settled  by  our  decisions,  that 
where  the  husband  has,  by  his  conduct  to- 
ward his  wife,  contributed  to  the  desertion, 
he  must  make  such  advances  and  concea- 
stons  as  a  just  man  would  make,  and  might 
reasonably  be  expected  to  make.  In  <»rder  to 
Induce  her  to  return.  Cornish  v.  Cornish, 
23  N.  J.  Eq.  208  (Zabrlskie,  Ch.,  1872);  Han 
T.  Hall  (Err.  &  App.  1900)  80  N.  3.  Eq.  469. 
470,  46  Aa  866.  What  the  assurances  should 
be  depends  upon  the  circumstances  of  each 
case.  The  husband  did  In  this  case  apply 
to  his  wife  to  return  to  him,  but  his  wife  was 
unwilling  to  return,  because  she  did  not  trust 
him,  or  believe  he  was  living  a  proper  Ut^ 
She  thought  he  was  still  continuing  his  habits 
of  drinking,  and  also  that  he  had  been  liv- 
ing unfaithfully  after  the  separation.  If  at 
the  time  of  ottering  to  return  to  live  with 
his  wife  the  husband  was  in  fact  living  In 
adultery,  the  offer  to  return  cannot  be  con- 
sidered as  one  made  in  good  faith,  or  to  be 
an  offer  which  the  wife  was  bound  to  ac- 
cept for  the  purpose  of  terminating  the  de- 
sertion. In  MalUnson  v.  Mallinson,  L.  R.  1 
Pr.  &  Dlv.  98  a886).  Lord  Penseance,  Judge 
Ordinary,  says  upon  this  point  that  the  mode 
of  life  of  the  respondent  at  the  time  the 
alleged  offer  to  return  is  made  is  material 
as  showing  whether  or  not  the  offer  was 
sincere.  Shortly  after  their  separation,  and 
in  February,  1900,  the  petitioner,  under  the 
advice  and  arrangement  of  counsel,  employed 
detectives    to   watch   her   husband's    more- 
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m«ntB,  ana  tbe  detectives  reported  to  her 
counsel  that  the  husband  bad  been  followed 
by  tbetn  to  a  hotel  In  New  York,  and  had 
been  seen  to  go  into  a  room  with  a  woman 
In  whose  company  he  had  prerlonsly  dined 
at  the  hotel.  Defendant  and  his  counsel,  Mr. 
Frank  M.  McDermlt,  had  both  seen  petition- 
er's detective  immediately  after  this  occnr< 
rence,  and  defendant  tbm  bad  a  conversa- 
tion with  the  detective.  Within  two  or  three 
days  defendant's  counsel,  Mr.  McDermlt,  with 
defendant's  consent,  entered  Into  negotiations 
with  petltioner'B  chief  detective,  and  in  de- 
fendant's presence  offered  tba  detective  mon- 
ey not  to  report  wbat  had  been  seen.  The 
present  explanation  of  defendant  and  his 
counsel  la  that  this  woman  whom  defendant 
met  was  herself  a  detective,  and  that  she 
was  there  In  company  with  other  detectives, 
and  met  defendant  by  arrangement  for  the 
purpose  of  leading  petitioner's  detectives  into 
a  trap,  and  ascertaining  whether  petitioner 
was  employing  detectives -to  watch  her  bus- 
band,  she  having  denied  that  she  was  em- 
ploying thenL  McDermlt,  who  was  sworn 
In  this  case,  admits  that  an  offer  of  money 
(13,000)  was  made  in  d^endanf  s  presence  to 
the  petitioner's  detective  to  suppress  his  re- 
port to  petitioner's  counsel,  but  he  now 
swears  that  this  was  a  ruse  for  the  purpose 
of  ascertaining  whether  the  detective  really 
had  tbe  petitioner's  notes  for  ^,000,  as  he 
claimed.  The  remarkable  feature  about  this 
explanation,  and  the  bearing  which  the  ex- 
planation has  upon  the  present  inquiry,  is 
that,  until  this  explanation  was  given  nnder 
oath  on  this  hearing,  it  does  not  appear  that 
the  husband  or  his  counsel  ever  made  any 
effort  to  disabuse  the  mind  of  his  wife  or  of 
her  counsel  of  the  correctness  of  the  impres- 
sion given  them  by  their  detective  that  de- 
fendant had  been  seen  with  a  woman  under 
suspicious  drcnmstances  in  New  York  by  the 
detectives,  and  that  defendant  had  offered 
money  to  suppress  the  report  And,  not  only 
this,  but  defendant  seems  to  have  allowed  bis 
wife  to  pay,  or  to  have  been  willing  that 
she  should  pay,  the  detective  she  bad  em- 
ployed, a  large  sum  of  money  91,000)  tor 
Information  which,  as  he  now  dafans,  gave 
her  a  wrong  view  of  bis  conduct.  After  re- 
ceiving this  Information  from  the  detective, 
the  petitioner,  as  she  swears,  spoke  -to  her 
husband  about  it,  and  told  blm  "be  had  been 
caught  with  a  woman,"  to  which  his  reply 
was,  "Wbat  are  you  going  to  do  about  it?" 
The  husband  did  not  at  any  time  previous 
to  this  bearing  correct  or  attempt  to  correct 
in  any  way  tbe  impression  received  by  his 
wife  from  the  reports  of  the  detectives  as 
to  the  occurrence  at  tbe  hotel  In  New  York. 
Mrs.  Lister  says  that  before  this  conversa- 
tion, when  he  asked  her  to  come  back,  and 
she  refused,  he  had  said  to  her  that  If  she 
would  not  come  back  she  had  better  sue  tor 
an  absolute  dlvtvce. 

Upon  the  evidence  offered  by  defendant  It 
Is  dlflScolt  to  resist  the  conclusion  that  the 


defendant,  in  this  incident'  of  the  hotel,  In- 
tentl6nally  supplied  to  petitioner's  detectives, 
who  seem  to  have  been  acting  In  entire  good 
faith,  evidence  that  would  to  some  degree 
tend  to  support  a  charge  of  adultery,  and 
that  he  made  no  effort  to  correct  tbe  effect 
of  this  evidence.  A  request  to  return  made 
by  the  husband  to  the  wife  while  she  was 
allowed  to  remain  under  this  impression  as 
to  his  conduct  cannot  be  considered  as  a 
bona  flde  offer,  or  aa  one  which  changed  tbe 
character  of  the  separation.  The  defendant 
also  seems  to  have  been  willing  to  allow  his 
wife's  state  of  mind  as  to  bis  unfaithful- 
ness to  her  in  other  Instances  to  continue 
after  the  separation.  For  six  months,  and 
up  to  within  four  or  five  weeks  of  t^ie  hear- 
ing, he  has  made,  as  he  says,  his  headquar- 
ters in  New  York  a  flat  or  apartment  in 
Eighty-Third  street,  where  a  woman  Uvea 
with  her  two  daughters.  He  goes  there  when 
he  is  in  New  York,  spends  two  or  three  days 
either  alone  or  with  a  friend,  and 'pays  board 
(a  fair  amount— 14  or  $5  a  week),  and  de- 
fendant goes  out  with  these  women.  Peti- 
tioner was  Informed  by  her  counsel  that  de- 
fendant was  at  this  place,  and  when  he 
spoke  to  bis  wife  in  the  summer  of  1900  about 
coming  back  to  live  with  her  she  said  to 
him,  "I  don't  see  how  you  can  ask  me  to 
do  that  when  you  have  got  this  woman  In 
New  York."  Defendant  had  previously  de- 
nied having  a  woman  there,  but  on  this  oc- 
casion he  said,  "Well,  sbe  is  a  Jewess,  but 
she  has  a  white  heart."  l^e  husband  de- 
nies any  Improper  relations  with  these  wo- 
men, but  does  not  deny  this  conversation, 
and,  if  it  occurred,  the  husband  was  not  un- 
willing that  the  wife's  Impression  as  to  bis 
unffaithfulness  should  continue.  She  was  not 
bound,  in  my  Judgment,  to  consider  this  re- 
quest to  return  as  made  in  good  faith. 

Whether  the  husband's  habits  as  to  drink- 
ing have  been  reformed  has  not  been  shown, 
and  nnder  all  tbe  evidence  lo  the  case  I 
reach  the  conclusion  that  the  husband  has 
not  shown  In  this  case  any  such  change  in 
bis  habits  or  such  a  mode  of  living  after  the 
separation  as  was  calculated  to  give  to  his 
wife  the  reasonable  assurance  of  bis  reforma- 
tion and  of  her  probable  safety  In  resuming 
marital  relations  to  which  she  was  entitled. 
The  continuance  of  the  separation,  therefore, 
must  be  held  to  be  due  to  his  continued,  will- 
ful, and  obstinate  conduct  aud  the  wife  Is 
entitled  to  a  divorce  for  desertion. 

Tbe  cross-bill  of  tbe  husband  wiU  be  dis- 
missed. 


KRAnSB  V.  KRAUSE  et  aL 

(Ooort  of  Chancery  of  New  Jersey.    Oct  14, 

1903.) 

DHIiDS— CAPACITY    OF    ORANTORr-VNDITB    IN- 
FLUENCE—BURDEN  OF  PROOF. 

1.  In  a  suit  to  set  aside  a  deed  of  a  grantor 
who  wag  advanced  In  years  and  afflict^  with 
incipient  senile  dementia  at  the  time  of  its  ex- 


Digitized  by 


Google 


1096 


65  ATLANnO  RBPOBTBR. 


QX.3. 


ecation,  eyidence  Md  to  require  a  finding  tbat 
tbe  deed  was  the  resnlt  of  undae  influenoe  ex- 
erted by  the  grantee. 

2.  Where  a  grantor,  previons  to  a  conveyance 
of  Us  realty,  bad  made  a  will  equally  dividing 
his  property  among  bis  children,  and  the  deed 
to  one  of  them  would  operate,  if  sustained,  to 
give  the  grantee  a  much  larger  share  than  the 
grantor's  other  children,  the  burden  of  proof 
was  on  such  grantee  to  show  that  tb«  grantor 
nnderstood  and  wished  the  deed  to  operate  in 
addition  to  the  share  given  by  the  will. 

BUI  by  Oeorge  A.  Kranse  against  ^i^lliam 
B.  Krause  and  others  to  set  aside  a  deed. 
Decree  setting  aside  deed  nnlesa  tbe  grantee 
will  accept  the  same  as  bis  share  of  tbe 
grantor's  estate. 

M.  T.  Rosenberg,  for  complainant    Samuel 

A.  Beeson,  for  defendant  William  B.  Krau8& 

PITNEY,  7.  O.  Tbe  complainant  and  tbe 
defendant  WUllam  B.  Krause  are  executors 
and  trustees  named  in  the  will  of  tbelr  fa- 
tiier,  Oustave  Bernard  Krause.  Tbe  bill  la 
Aled  by  the  complainant  botb  in  blaindiyidn- 
al  (^pSiClty  and  In  bis  capacity  as  ezecntor 
and  trustee  against  tbe  defendant  William 

B.  Krause  in  tbe  same  capacities.  Tbe  other 
defendants  are  Interested  as  beneficiaries  un- 
der tbe  will,  and  are  made  parties  for  that 
reason.  The  object  of  tbe  bill  is  to  set  aside 
a  deed  of  conreyance  of  a  bouae  and  lot  sitn> 
ate  in  Jersey  City,  N.  J.,  made  by  the  dece- 
dent to  WUllam  B.  Krause  on  tbe  2d  of  May, 
1900.  Tbe  decedent  by  bis  will  devised  all 
bis  property  to  tbe  complainant  and  tbe  de- 
fendant William  B.  Krause  in  trust,  witb 
power  of  sale;  and,  If  the  deed  be  set  aside, 
tbe  bouse  and  lot  will  pdss  under  and  be  sub- 
jected to  tbe  trusts  of  tbe  will.  The  oHn- 
plalnant  and  all  tbe  defendants  are  bene- 
fldariefl  nnder  it.  Hence  tbe  bill  is  avowed- 
ly filed  by  tbe  complainant  in  his  Individual 
capacity,  and  also  as  executor  of  and  trustee 
under  tbe  will;  and  tbe  prayer  Is  not  only 
that  tbe  deed  may  be  set  aside,  but  that 
tbe  defendant  William  B.  Krause  may  be  de- 
creed to  account  tor  tbe  rents  and  profits 
wblcb  accrued  and  were  received  by  him,  if 
any,  since  the  date  of  tbe  conveyance.  Three 
grounds  are  relied  upon  for  this  relief:  First, 
tliat  tbe  decedent  for  a  considerable  period 
before  tbe  execution  of  tbe  deed  had  been 
under  tbe  Influence  of  bis  son  William,  and 
was  at  tbe  time  advanced  in  years,  and,  by 
reason  of  bis  age  and  of  incipient  senile  de- 
mentia, weakened  in  mind  to  such  an  extent 
AS  to  render  tbe  Influence. of  William  undue 
and  effective  In  tbe  execution  of  the  deed; 
second,  that  tbe  deed  was  testamentary  In 
Its  character,  and  Intended  to  take  effect  only 
after  tbe  death  of  the  testator,  and  that  no 
life  estate  was  reserved,  either  tt  'tne  convey- 
ance Itself,  or  by  any  collateral  Instrument; 
and,  third,  that  tbe  effect  of  tbe  conveyance 
upon  the  disposition  of  tbe  testator's  estate 
was  and  Is  to  seriously  disturb  his  clear  In- 
tention as  to  the  distribution  thereof  among 
bis  descendants.    Bvidence  was  given  In  sup- 


port of  tbese  several  grounds,  and.  In  order 
to  properly  consider  its'  wel^t,  a  somewhat 
minute  and  detailed  history  of  tbe  testator 
and  his  family,  and  ihebe  relations  to  each 
otb».  Is  necessary: 

Tbe  will  of  the  testator  was  made  <»  tbe 
letb  of  October,  188&  At  that  time  be  was 
about  65  years  old,  and  bad  a  wife  and  five 
cbildren,  whom  be  named  in  bis  will,  vis., 
William;  Rose  Anna,  wUe  of  John  Martin; 
Charles  Oustave,  since  deceased  wltboot 
leaving  children;  Mary  Llna,  wife  of  Cbarles 
Knodel,  who  died  In  her  fatber's  lifetime, 
leaving  several  Infant  children,  dtfendants 
herein;  and  Oeorge  Andrew,  tbe  complain- 
ant berein.  He  was  tbe  owner  of  tbree 
bouses  and  lots  adjoining  each  other,  being 
Hob.  eo,  62,  and  64  Sherman  avenue.  No. 
62  is  tbe  subject  of  tbe  present  controversy. 
By  hlB  will  be  gave  and  devised  all  bis  real 
estate  and  personal  property  to  his  executors 
In  trust,  first,  to  pay  tbe  rents  and  profits 
to  bis  wife  during  her  lifetime,  and  after  her 
death  to  divide  the  same  among  bis  children, 
naming  them.  And  it  furtber  provides:  "If 
any  such  child  shall  bave  died. before  such 
distribution,  then  they  sbalt  divide  the  share 
of  such  deceased  equally  amoi^  sucb  de- 
ceased child's  heirs  at  law."  Tbe  Infant  chil- 
dren of  Mrs.  Knodel  take  under  this  clause. 
The  will  cmitains  no  direction  to  sdl  and 
divide  the  proceeds,  exc^t  what  may  be  in- 
ferred from  tbe  power  of  sale  and  the  use 
of  the  language  "upon  ber  death  to  pay  over 
tbe  principal  to  my  cbildren  [naming  them] 
In  equal  shares."  At  some  period  after  tbe 
making  of  bis  will  he  handed  to  his  son-in- 
law  Knodel  92,250  In  cash,  wblcb  was  In- 
vested by  his  son-in-law  In  a  bouae  and  lot, 
the  title  to  which  was  placed  In  tbe  name  of 
Mrs.  Knodel,  and  at  her  death  (which  occur- 
red In-January,  1900)  It  descended  to  her  In- 
fant heirs  at  law,  defendants  berein.  Tbe  de- 
cedent, on  tbe  occasion  of  making  the  deed 
here  in  question,  stated  to  Mr.  Besson,  In 
whose  office  It  was  prepared  and  executed, 
that  tbis  gift  of  money  to  bis  son-ln-Iaw  was 
intended  as  an  advance  on  account  of  Mrs. 
Knodel's  share  In  his  estate.  On  the  other 
hand,  Knodel  swears  that  It  was  a  gift  out 
and  out  to  him  (Knodel),  and  tbe  defendant 
William  B.  Krause  swears  that  it  was  a  gift 
to  Mrs.  Knodel.  This  evidence  came  out  In- 
cidentally, and  not  In  support  of  any  Issue 
In  the  causes  Of  tbe  two  married  daughters, 
one  (Mrs.  Martin)  lived  In  one  of  the  floors  of 
one  (No.  60)  of  the  three  houses.  Tbe  other 
(Mrs.  Knodel)  lived  in  the  neighborhood.  In 
the  house  erected  with  the  |2,250  before  men- 
tioned. Tbe  son  Cbarles  was  a  ne'er^o-well, 
and  during  his  lifetime  was  the  source  of 
much  grief  to  bis  father.  Tbe  son  William, 
tbe  defendant,  learned  his  fatber's  trade,  viz., 
that  of  a  carpenter,  did .  not  marry,  and  al- 
ways lived  at  home.  .  The  son  Gustave,  tbe 
complainant,  left  home  to  seek  his  fortune 
elsewhere,  and  seems  to  have  been  reason- 
ably successful.     The  testator  '  worked  for 
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many  yean.  «t  his  trade  with:  Messrs.  John 
and  George  Runton,  bratbersand  amster  car- 
penters, -wbo  Buperlnteaded  .tbe  building  op- 
erations ot  tbe  Hobofcen  Xaod  &  Improve- 
meat  Company,,  and.  wbo  are  tbe  witnesses  to 
Ais  will,,  or;  ratber,  George  Ronton  is  one  of 
tbe  wltDiessea  to  bis  will  (and  to  the  deed  in 
qnestian),  and  G«orge  and  Jobn  Rtmtoa  are 
witnesses  to  a'  codicil  whieh  provides  simply 
tbat  bis  execntorsneed  not  give  secniity. 
Tbe  testator  stopped  woiMns  about  the  year 
189fit,  and  Uved  with  bis  wife  and  Us  son  WU- 
llam  in  tbe  first  floor  and  basement  ot  No. 
62  Sherman  avenue^  His  wife: seemed  to  M 
afflicted  with  mental  disorder,  and  died  in 
May,  1898.  From  tbat  time  on  tmtll  his 
deathi  which  occurred  on  the  8tb  of  Septemt- 
l>er,  laoi,  the  testator  continued  to  live  as  be- 
Core  with  his  son  William.  For  a  Uttle  more 
than  a  year  after  hla  wife's  death  he  had  a 
woman,  a  Mrs.  Klose,  either  stayla^  or  liv- 
ing in  the  Iwuse  to  take  care  of  Urn.  She 
moved  away  in  the  fall  of  1899,  and  from 
tbat  time  eo  be  bad  <Mily  his  daughter  Mrs. 
Martin  and  her  cblldren,  wbo  Uved  In  No.  00, 
to  minister  to  Ids  wants.  It  IS  proven  clears 
ly  by  a  respectable  physician,  TtT,  Oilman, 
who  attended  him  in  January,  March,  Ifay, 
and  July  In  1901,  that  he  Was  then  afflicted 
with  senile  dementia.  His  attention  to  it  was 
called  particularly  In  Jtily,  1900,  wben  he 
had  secKitly  suffered  a  slight  apoplectic  sel- 
mra.  He  then  observied  a  marked  dlffcvfflice 
In  his  mental  condition  from  what  it  was 
when  he  .visited  him  the  previous-  January. 
M;ibat  ttee,  Janoary,  however,  bis  attention 
WHB  not  at  all  directed'  to  bis  mental  condi- 
tion. And  Dr.. Ferris,  an  acknowledged  «c- 
pert  In  such  matters,  upon  having  the  symp- 
toms which  were  attempted  to  beestabUshed 
by  the  evidence  detailed  to  htm,-  gave  It  as 
his  opinion  that  be  bed  been  afflicted  wltb 
tiiat  disease  during  a  period  which  covered 
the  date  of  the  conveyance  In  question,  May 
2,  lOOa  Ck>nduct. and-' behavior  on  bis  part 
covering  more  or  less  of- the  period-between 
the  death  of  his  wife  and  his  own  death  Wera 
testified  tq  by  several  witnesses  whidh  tend- 
ed to  show  that  bis  mind  was  faUbig;  that 
he  became  childish  and  more  «r' less' helpless,- 
that  be'  fa-iled  toi  recognise  peoidev  and 
thought  tbat  aU  hfs  children  were  dead,  ex- 
cept WtUHam.  and  tbat  he  wasi  nnable-  to  sit 
out  tbe  funeral  of  bis  daughter  Mts.  Kaodel< 
which  occurred  In  January,  1900,  and  was 
obliged  to  be  taken  home  In  a  carriage  before 
the  services  were- over;  and  that  he  acted  on 
many  occasions  like  a  chUd.  These  droum- 
staneea  were  narrated  toy  his  danghter  Mrsw 
MartlUi  and  her  daughter,  a  girl  12  or  14 
years  old,  and  two  or  three  other  witnesses^ 
and  also  by  the  complainant,  who  testified 
that  at-  the  death  of  his  mother  In  18B8  it 
was  a  recognised  fact  in  tbe  family,  includ- 
ing WilUam,  that  his  father  was  becoming 
Incapalile  of  managing  hla  affairs,  and  that 
h»  proposed  to  his  brother  William  tbat  hla 
property  sbonld  be  taken  ont'of  his  possea- 


sloa  by  consent,  and  somebody  apppiuted  to 
take  care  of  It,  and  see  that  he  enjoyed  tbe 
proper,  comforts  of  life.-  Tbe  complainant 
was  dissatisfied  wltb  the  mode  In  which  bis 
father  wag  living,  and  tried  to  improve  It 
I  am'Tunable  to  avoid  tbe  belief  tbat  tbe  com- 
plainant was  Sincere  in  his  notions  on  the 
subject  of  his  father's  capacity.  He  gives 
the  partlcfilars  of  his  father's  conduct  upon 
which'  he  relies.  He  swears  that  bis  brother 
admitted  bis  father's  Incapacity,  and  his  sin- 
cerity in  that  behalf  is  manifested  by  a  let- 
ter which  be  wrote  his  brother  on  the  24tb 
of  August,  189S.  In  tbat  letter  be  complains 
that  his  father  Is  left  without  proper  a1> 
tention,  that  be  is  subject  to  fainting  fits, 
and  tbat  be  Is  liable  to  be  Imposed  'upon  and 
deprived  of  bis  property  by  designing  per- 
sons; and  he  charges  that  his  brother,  who 
claimed  the  right  as  oldest  8«»,  is  not  the 
proper  person  to  protect  him  In  that  behalf, 
and  that  he  uses  this  language:  "As  yoa 
say,  father  is  unfit  to  caro  for  his  own  in- 
terests and  you  would  prevent  hiib  from  dis- 
posing of  his  property  If  he  attempted  it.  It 
naturally  follows  that  be  cahnbt  see  to  It 
that  bis  affairs-  are-  property  managed  by  his 
son,  who  does  as  be  pleases  and  holds'  him- 
self accountable  to-  nobody.  After  a  pdece  ot 
real  estate  Is  deeded  to  a  purchaser  it  is  a 
very  difficult  matter  to  get  the  transaction 
annulled  through  the  courts.  If  it  were  not 
for  the-  possible  annoyance  to  father  (al- 
thongh  In  the  end  It  would  be  a  positive  ben- 
efit to  him  I  am  sure)  I  would  at  once  niake 
applicatiain  to  tfaie  courts,  bat  if  we  can  all 
agree  wlthont  that  on  some  friendly  arrange- 
ment I  would  much  prefer  It"  I  think  It  is 
Impossible  not  to  believe  tbat  the  writer  of 
lltat  letter  felt  that  his  father  needed  protec- 
tion against  designing  peraons. '  The  defend- 
ant WUllam  informed  his  father  that  the 
complainant  thought  he  was  snbstantlally 
cracy  and  unfit  to  take  care  of  bis  affairs, 
and  that  naturally  gave  the  father-  some 
feeling  against  the  complainant,  and  pro- 
duced an  effect  In  tbe  matter  of  the  making 
of  the  deed  which  I  will  refer  to  later  on. 
The-  immediate  afTect  of  the  letter  was  tbat 
the  father  a  few  days  afterwards  execnted  a 
sweeping  power  of  attorney  to  his  son  Wil- 
liam, authorizing  him  to  manage  hte  real  «»- 
tate,  collect  tbe  rents,  and  pay  the  taxes, 
and  look  after  <tbe  repain,  etc 

Complainant  swears  that  William  claimed 
the  right  as  the  oldest  son,  to  manage  his 
father's  affairs  and  act  as  bis  guardian.-'  I 
think  file  evidence  ot  the  complainant  Is  re- 
liable. I  think  the  evidence  of  Mrs.  Martin, 
so  far  aa-  It  goes,  is  also  reliable.  I  place 
confidence  in  it  from  ho:  manner  on  ttie 
stand,  notwithstanding  an  attemj^t  to  show 
her  unworthy  of  credit  The  same '  is  true 
ot-  the  granddaughter  Lena  Rose  Martin. 
Other  'Witnesses  swear  that  they  saw  noth- 
ing nnusnal  In  the  behavior  or  conduct  of 
the  deceased. 

Xtae  proof  Is  dear  that  the  testator  had 
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for  nmny  years  Intended  that  his  son  Wil- 
liam should  have  the  house  In  which  tbey 
lived.  No.  62,  and  it  Is  an  established  and  ad- 
mitted fact  in  the  ease  that  that  bouse  was 
considerably  more  valuable  than  either  of 
the  others.  No.  60  or  No.  64.  He  expressed 
his  Intention  to  both  the  Messrs.  Runton. 
The  evidence  of  Mr.  John  Runton  is  very 
clear  that  the  old  gentleman  said  he  intended 
to  leave  that  house  to  William,  and  gave 
sensible  reasons  therefor.  The  Tvltnesa  used 
the  word  "leave."  <  Mr.  George  Runton  said 
he  expressed  his  Intention  to  give  one  of  these 
houses  to  William,  his  boy,  and  he  said  that 
to  Mr.  George  Runton  in  connection  with 
the  fact  that  his  son  Charles,  who  prede- 
ceased him,  had  been  troublesome  to  him, 
while  "Bill"  had  Always  been  a  good  boy. 
And  It  is  fair  to  infer  that  when  he  made 
these  remarks  as  to  his  hitention  Charles 
was  still  living,  and  that  his  will  had  al- 
ready been  made,  so  that  he  had  only  three 
houses  to  divide  between  five  children. 
Whether  at  the  time  he  made  these  remarks 
he  bad  advanced  the  $2,250  to  bis  daughter 
Mrs.  Knodel  does  not  appear. 

On  this  topic  of  his  desire  to  give  tbe 
house  to  William  we  have  the  evidence  of 
Mrs.  Martin.  Evidence  was  given  by  two 
witnesses  that  she  had  stated  to  tiiem  tliat 
her  father  bad  said  and  it  was  understood 
in  the  family  that  her  brother  William  was 
to  have  No.  62.  Mrs.  Martin,  In  reply  to  this 
evidence,  swore  that  she  had  never  had  any 
conversation  with  one  of  those  witnesses  in 
regard  to  the  matter,  but  she  did  have  such 
a  conversation  with  the  other  one.  She  says 
that  she  told  her  that  her  mother  often  said 
that  Mary  Knodel  had  had  her  share,  and 
that  there  were  three  other  remaining  chil- 
dren, and  she  would  like  each  one  to  have  a 
bouse  (there  were  three  bouses),  and  she 
thought  she  would  like  Billy  to  have  tbe 
middle  house,  because  It  was  tbe  most  valua- 
ble. That  is  all  she  ever  said.  And  she 
uwore  that  that  waa  tbe  fact-that  she  had 
always  beard  her  mother  say  that  Mary  had 
had  ber  $2,250  for  her  share,  and  that  there 
were  tbree  children  left,  and  each  one  should 
have  a  bouse,  and  that  William  should  have 
tbe  middle  bouse,  because  it  was  the  best, 
bat  that  she  did  not  hear  ber  father  speak  of 
It 

I  come  to  the  condualon  en  this  subject 
that  tbe  probability  la  that  at  and  before  the 
time  tHe  deceased  executed  the  deed  in  ques- 
tion bis  desire  was  to  divide  his  property 
equally  among  his  four  children,  coasldeilng, 
however,  the  money  advanced  to  Mrs.  Kno- 
del as  ber  share,,  and  for  William  to  have  as 
bis  share  No.  62,  which  would  leave  Nos.  60 
and  64  -to  be  divided  between  tbe  complain- 
ant and  Mrs.  Martin.  TUs  would  be  a  rea- 
sonable and  just.. division  of  bis  property,  es- 
pecially in  view  of  the  fact  that  Mrs.  Mar- 
tin seems  to  be  the  most  needy  of  all  his  de- 
scendants. 

There  la  evldenoe  that  be  had  taken  some 


dislike  to  Mm.  Martin  because  her  little 
boy,  aa  he  seemed  to  believe,  Iiad  tbrown 
stones  at  him  In  the  back  yard,  and  that  Ida 
mother,  Mrs.  Martin,  had  not  conducted  ber- 
aelf  in  the  matter  of  the  care  of  tbe  back 
yard  to  suit  bis  fancy.  I  am  not  at  all  aat- 
isfled  that  there  is  any  foundation  In  fact 
for  either  of  these  grounds  of  dialike.  If 
there  was  any  dislike  for  Mrs.  Martin.  It 
was,  in  my  Judgment,  wholly  without  any 
reasonable  foundation,  and  its  existence 
shows  that  either  his  mind  was  unbalanced, 
or  that  he  had  been  tbe  subject  of  an  undne 
Inflnence  against  ber.  The  state  of  bis  mind 
toward  the  complainant  has  already  been  al- 
luded to.  He  was  also  of  tbe  Impression  that 
there  was  an  understanding  in  tbe  family 
that  the  $2,250  advanced  to  Mrs.  Knodel 
would  be  counted  as  a  part  of  her  share  in 
the  estate.  I  am  also  of  the  opinion  tliat  his 
mind  waa  so  far  weakened  by  an  Incipient 
disease  that  he  was  easily  influenced  by  bis 
son  William,  who  had  every  opportunity  to 
influence '  him.  The  evidence  also  satisfies 
me  that  tbe  deceased  feared  that  the  com- 
plainant would  contest  his  will,  and  tbat  he 
had  the  very  common  notion  among  uned- 
ucated persona  that  a  deed  was  less  liable 
to  be  successfully  contested  than  a  wlU. 
Alt  tbe  same  time  be  bad  an  IJmpreaaion  that 
In  order  to  carry  out  his  vtrlsbes  a  will  might 
be  necessary.  In  this  state  of  bis  mind,  we 
find  blm  on  the  2d  of  May,  1900,  coming  with 
his  son  William  to  the  office  of  Mr.  Besson 
In  Hoboken,  and,  according  to  Br.  Besson'i 
evidence,  bringing  with  them  Mr.  George 
Runton,  who  had,  as  we  have  seen,  wit- 
nessed both  bis  will  and  codidL  Mr.  Run- 
ton was  employed  at  the  office  of  the  Ho- 
boken Land  &  Improvement  Company.  His 
bringing  or  sending  for  Mr.  Runton  Is,  l 
think,  a  significant  clrcomstance.  The  tbree. 
according  to  Mr.  Besmn,  viz.,  tbe  testator, 
his  son  WiUlam,  and  Mr.  Runton,  presented 
themselves  to  Mr.  Besson  shortly  after  tt 
o'clock  in  tbe  morning.  This  is  Mr.  Besson's 
recollection.  On  tbe  contrary,  both  Mr.  Bun- 
ton  and  the  defendant  William  swear  tbat 
Runton  did  not  accompany  tbe  old  gentle- 
man to  Mr.  Beeson's  office,  bnt  that  the  fa- 
ther and  son  came  there  together;  that  Ron- 
ton had  previous  notice  tbat  he  would  be 
wanted  at  Mr.  Besson's  office;  and  that  he 
was  sent  for  and  appeared  there  after  Mr. 
Besson,  as  we  sliall  see  directly,  bad  left,  but 
in  time  to  witness  the  execntioh  of  the  deed 
in  question.  I  mention  this  diacrepancy  be- 
tween the  evidence  of  Mr.  Besson  and  that 
of  William  Krause  and  Mr.  Runton  as  bear- 
ing on  the  reliability  of  Mr.  Besson's  recol- 
lection of  the  circumstances.  Further,  in 
reading  and  considering  bis  evidence,  it  is 
to  be  reniembered  that  he  bad  no  previous 
acquaintance  whatever  with  Mr.  Knuse,  ex- 
cept what  bad  arisen  put  of  the  preparation 
of  the  power  of  attorney  of  1888.  He  liad 
simply,  as  he  sWears,  casually  seen,  without 
conversation,  the  grantor  working  for  tbe 
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Hoboken  Land  &  Improvement  Company 
years  before  that  period;  and,  further,  that 
be  was,  from  the  inception  of  the  disputes 
between  the  brothers  which  resulted  In  this 
suit,  the  counsel  of  the  defendant;  that  he 
had  prepared  his  answer  and  defense,  and 
had,  np  to  the  moment  of  his  going  on  the 
stand  aa  a  witness,  conducted  the  trial  quite 
alone.  The  counsel  who  examined  him  was 
acting  In  a  mere  perfunctory  manner,  and 
took  no  fnrther  part  In  the  trial  of  the  cause. 
Moreover,  he  was  testifying  to  a  conversation 
which  had  occurred  2^  years  previously,  and 
nearly  2  years  before  he  had  any  occasion  to 
recall  it  and  fix  it  in  his  memory. 

I  will  give  Ifr.  Besson's  account  of  the 
Interview  in  his  own  words: 

"A.  It  was  on  the  2d  day  of  lilay,  1900. 
I  got  to  my  office  about  nine  o'clock,  and 
probably  ten  minutes  afterwards  Mr.  Ber- 
nard Krause  and  Mr.  George  Runton  came 
in  together  [he  omitted  to  state  that  William 
B.  Krause,  the  defendant,  was  with  them]; 
and  that  morning  I  had  a  case  set  down  In 
the  quarter  sessions  court  to  defend  a  boy 
for  larceny.  His  name  was  Haus.  I  bad 
to  be  up  there  at  a  little  after  ten.  Judge 
Blair  generally  began  his  court  at  half  past 
ten.  And  Mr.  Runton  and  Mr.  Krause  told 
me  they  had  come  to  get  a  deed  drawn.  Mr. 
Krause  came  into  the  middle  room,  wbere 
my  partner's  desk  is,  and  sat  down  In  a 
chair  there,  and  told  me  that  he  wanted  to 
have  a  deed  drawn  from  him  to  his  son  Wil- 
liam of  a  house  and  lot  that  he  owned  on 
Jersey  City  Heights,  and  he  said  he  expected 
to  have  some  trouble  about  it  with  his  son 
George;  that  his  son  George  would  dispute 
his  rights  to  make  the  deed;  and  he  wanted 
me  to  take  care  that  It  was  done  all  right, 
so  that  it  would  hold.  I  asked  him  then 
what  grounds  he  supposed  his  son  would 
make  trouble  on,  and  he  said  that,  as  far  aa 
he  could  understand,  he  supposed  that  he 
would  do  it  because  he  was  bo  old.  I  then 
took  him  into  my  own  room— the  third  room, 
where  my  own  desk  is— and  shut  tiie  door, 
and  sat  down  with  him  there,  and  told  him 
to  tell  me  all  about  it.  I  wanted  to  see  for 
myself  what  condition  he  was  in,  and  wheth- 
er be  was  competent  to  make*  a  deed  or 
transact  any  business;  and  I  asked  him 
questions  about  how  many  children  he  had, 
and  how  old  he  was,  and  where  his  chil- 
dren Uved,  and  their  names,  and  whether  his 
wife  was  living  or  dead,  and  what  her 
name  was,  and  how  old  she  was,  and  also 
about  his  property,  where  it  was,  and  how 
much  he  had,  and  how  it  was  situated,  and 
he  told  me— gave  me  very  clear  satisfactory 
answers;  and  I  asked  him  why  he  wanted 
to  make  this  deed  to  William,  and  he  said  it 
was  because  William  had  always  been  a  good, 
dutiful  son  to  him,  and  always  helped  him 
out;  when  he  needed  any  money,  had  been 
willing  to  advance  him  money,  and  had  done 
so,  and  had  paid  the  insurance  premiums  on 
bis  insurance  (life  insurance),  and  had  paid 


taxes  for  him,  and  repairs  to  his  buildings; 
and  had  always  been  kind  to  him  and  taken 
good  care  of  blm  in  his  old  age;  and  his  son 
George,  he  said,  had  gone  away  from  home 
when  he  was  young,  and  had  paid  very  lit- 
tle attention  to  him,  seldom  come  home  to 
see  him,  and  only  stayed  a  few  cninutes 
when  he  did  come;  and  he  wanted  to  give 
this  house  and  lot  to  William  because  he  felt 
that  it  was  due  to  William;  that  it  was  an 
obligation  resting  on  him  to  give  William 
something  for  the  attention  and  kindness  he 
had  shown  blm,  and  for  the  moneys  he  had 
advanced  to  him  different  times.  Then  he 
told  me  that  he  had  made  a  will,  and  I  asked 
him  about  when  he  made  that  will,  and 
what  the  provisions  of  the  will  were,  and  he 
told  me,  substantially  about  the  same  as  the 
will  reads,  and  incidentally  mentioned  that 
his  daughter  was  dead  when  I  asked  him 
about  her,  and  told  me  that  she  had  bad 
some  money  (I  think  about  $2,200  or  $2,300, 
something  like  that),  that  be  intended  should 
be  taken  out  of  her  share  of  his  estate  when 
it  was  divided;  and  he  asked  me  whether 
I  thought  be  had  better  make  his  will  over, 
or  whether  he  had  better  make  this  deed,  and 
I  told  him  that,  if  the  will  suited  him  the  way 
it  was,  I  didn't  see  any  reason  for  making 
it  over,  and  he  said  it  suited  him  the  way  it 
was;  and  I  asked  him  then  about  this  daugh- 
ter—whether he  had  any  arrangement  made 
with  her,  that  she  couldn't  claim  the  whole 
amount  of  her  share  of  bis  estate  without 
this  deduction;  and  he  told  me  that  all  the 
family  were  satisfied;  there  wonldn't  be  any 
trouble  about  that,  he  said;  that  he  had  it 
understood  with  them  that  that  was  to  be 
deducted  from  hw  share.  Then  I  told  him 
there  was  no  need  of  making  his  will  over, 
if  that  was  settled,  and  he  said  it  was.  Q. 
By  the  Court:  Well,  but  didn't  yon  learn 
that  there  were  Infant  children— that  she  left 
infant  children?  A.  I  don't  think  we  spoke 
much  about  them.  And  I  told  him  I  would 
have  the  deed  drawn  then,  and  I  asked  him 
to  show  me  which  property  it  was;  and  he 
took  the  deed,  the  old  deed,  out  of  his  iwcket, 
and  opened  it,  and  showed  me  the  number 
of  the  lot  tiiat  he  wanted  me  to  draw  the 
deed  for.  The  deed  that  he  showed  me  con- 
tained, I  think,  two  lots,  and  he  picked  out 
one,  and  told  me  I  would  have  to  draw  a 
deed  for  that  one  lot  to  William,  and  I  looked 
at  the  name  in  the  old  deed  he  had— had 
been  conveyed  to  htm— the  spelling,  and  I 
took  it  out  to  Mr.  Spotir,  my  partner,  and 
told  him  to  draw  the  new'  deed,  and  use  the 
same  spelling  of  the  name  that  was  in  the 
old  deed,  by  which  it  had  been  conveyed 
to  Bernard  Krause.  And  by  that  time  it 
was  about  time  for  me  to  start  for  the  court- 
house. I  couldn't  wait  any  longer.  And  I 
told  Mr.  Spohr  to  flx  up  the  deed,  and  have 
him  sign  it  and  witness  it;  and  I  went  off 
then,  and  went  np  to  the  oourthonae,  to  at- 
tend to  that  criminal  case." 
Q^MS-examination:     "Q.  Now,  When  yoa 
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Rpok<s  to  him  about  his  property,  did,  he  say 
that  he  had  made  a  will,  or  did  you  ask  him 
whether  he  had  made  a  will?  A.  He  told 
me  he  had.  Q.  Did  he  volunteer  the  Iniorma- 
tion?  A.  Yes,  sir.  Q.  And  be  asked  about 
this  deed  with  reference  to  his  will,  did  he? 
The  Court.  In  connection  with  the  will?  A. 
Well,  he  spoke  about  It;  he  spoke  about  the 
deed, first  Q.  And  havins  spoken  about  the 
deed,  he  then  said  he  had  made  a  will?  A. 
And  he  told  me  he  had  made  a  will.  Q.  And 
then  asked  you  whether  or  not  be  had  better 
make  a  new  will  or  deed?  A.  Yes,  sir.  Q. 
And  yon  advised  blm,  under  the  circumstan- 
ces, it  would  be  better  to  let  the  will  stand, 
a^  make  a  deed?  The  Court.  He  said  U 
tj^e  will  suited  him.  Q.  If  the  will  suited 
him?  A.  He  said  this:  He  didn't  want  to 
make  any  will  U  be  could  help  it,  because  the 
.will  he  bad  made  he  had  made  in  1886,  and 
be  was  younger  then,  and  he  thought  nobody 
could  interfere  with  that,  and,  if  be  made 
one  now,  he  said  that  his  son  George  had 
threatened  to  set  It  aside,  and  he  didn't  want 
to  have  it  set  aside,  be  said.  Q.  And  so  in- 
stead of  that  he  preferred  to  make  a  deed? 
A.  And  he  said  he  would  rather  make  a 
deed  if  .1  thought  he  could  make  one  that 
conld  bold.  Q.  And  you  told  him  you  thought 
^be  conld  make  one  that  could  hold?  A.  Aft- 
er I  talked  to  him,  felt  satisfled  that  I  knew 
wbat  he  was  at— that  he  was  competent  to 
do  business— I  told  blm  I. thought  he  could. 
Q.  By  the  Court  He  told  you  bow  many 
(Aildren  be  bad?  A.  Yes,  sir.  Q.  By  the 
Court  He  m^de  no  mistake  about  It?  A. 
No.  Q.  By  the  Court  You  haven't  repeated 
what  he  said.  Did  he  tell  yon  be  bad  George 
and  William  and  Mrs.  Martin,  and  that  His. 
Kjiodel  bad  died?  A.  Well,  yes,  I  think  he 
did.  I  think  be  told  me  that  Q.  By  .the 
Court  Did  yon  understand  from  bis  will  that 
Mrs.  Knodel's  children  would  take  her -share? 
A.  I  supposed  so  from  what  he  told  me.  Q. 
By  the  Court  You  learned  {rom  him  she  had 
children?  A.  Yes.  sir.  Q.  By  the  Court 
And  of  course  yon  inferred  from  that  that 
\iei  children  would  take  her  share?  A.  Yes, 
sbr,  Q.  By  the  Court  Now,  what  troubles 
me,  Mr.  Bessqn,  Is  this;  How  could  you  rely 
upon  his  statement  that  there  was  a  family 
understanding  that  the  $^200  should  come 
oat  of  her  share  when  she  left  children? 
How  could  there  be  a  family,  understanding 
with  young  children?  A.  Well,  this  money, 
as  I  understood  him,  had  been  given  to.  her 
J  when  she  was  living,  and  I  didn't  know 
what  airangexnepts  they  bad,  only  from  what 
.he  told  me.  Q.  By  the  Court  He  told  you 
that  thajt  VM  to  come  out  of  her  share?  A. 
jHe, said. that  It  was  all  consented  to  by  all 
the  family.  Q.  By  the  Court  How  could  It 
be  consented  to  by  infants?  A.  WeU,  It  was 
.consented  to  by  the  mother  before  she  dle^. 
•Q.  By.thp  Oonrt  How  cquld  that  bind,  the 
Inf^ts?  A.  They  dl(M>'t  bi^ve..  any  share 
until—  Q.  By  the  Court  They  would  f^ave 
.8  share  ...directly   under   the  will,  .wouldn't 


they?    A.  That  didn't  occur  to  me  at   tbe 
time.    1  supposed  it  was  all  right    Q.  By 
the  Court  It  didn't  occur  to  you  at  the  time 
that  by  making  a  deed  Instead  of  a  frill, 
I  that  Mrs.  Knodel's  children  would  get  ^2,- 
200,  or  three-quarters  of  It  more  than  tbeir 
grandfather  meant  they  should?    A.  No^    it 
didn't  strike  n^e  tit  tiiat  time.    I  thought  he 
bad  the  thing. all  fixed,  he  said.    Q.  By  tbe 
Court.  How  come  he  to  meutioo  that  f2,200 
to  you  then  at  all?    A.  He  told  me  that  she 
^d  bad  that  money,  and  be  expected  it  to  be 
taken  out  of  her  share,  be  said— so  understood. 
,♦    ♦    •     Q..  Did  be  tell  you  why  he  tbougbt 
that  George  would  make  trouble  for  him? 
A.  Yes,  sir;    he  said  that  George  had   al- 
ready threatened  to.  take  his  property  out  of 
his '  hands,   I  think   he  told  me,  and   bad 
threatened  to  bring  a  suit  after  be  was  dead. 
Q.  Did  he  teU  you  who  bad  told  him  that? 
Did  he  tell  you  who  had  said  so?    A.  No. 
Q.  That  seemed  to  be  uppermost  in  his  mind, 
did  It?    He  thought  George  would  contest  his 
will?    A.  He  said  he  was  afraid  he  would. 
Q.  And  for  that  reason  he  preferred  the  deed 
to  a  testamentary  disposition.    Is  that  so? 
A.  Yes,  sir.    •    •    •    Q.  By  Oie  Court  Did 
he  say  anytlilng  about  his  daughter  Mrs. 
Martin   in  this  conversation?    A.  Well,   be 
toli  me  her  name.    Q,  By  tbe   Court  But 
didn't  say  anything  about  her?    A.  Didn't 
say  anything  further  about  her.    Q.  By  the 
Court.  Did  you  call  his  attention  to  the  fact 
that  the  giving  of  this  property  to  WllUam 
would   reduce  her   share?    A.  Yes,   sir;    I 
asked  blm  about  the  rent  of  it  how  mnch 
rent  be  bad.    I  bad  an  idea  in  my  mind  he 
ought  not  to  give  it  away  if  It  was  going 
to  make  his  Income  so  small  that  it  wouldn't 
support  hlpi,  and  I  got  him  to  tell  me  what 
,tbe  wbQle  Income  was,  and  how  much  the 
income  of  this  bouse  William  was  to  have 
.  was,  apd  how  much  he  would  have  left  and 
1  wanted  to  see.  whether  he  was  giving  every- 
thing away  or  not    Q.  By  the  Court  Bat 
did  you  call  his  attention  to  the  fact  that  the 
giving  of  this  to  William  would  reduce  the 
.shares  of  bis  daughter  Mrs.  Martin  and  the 
children  of  Mrs.  Knodel,  as  well  as  the  share 
of  George?    A.  Yes,  sir;    be  spoke  of  that 
He  said  it  Would  make  theirs  so  m^ch  lesi, 
be  said,  twt  be  wanted  William  to  have  that 
much  more,  he  said,  because  William  had 
helped,  hlDDu    Q.  In  what  words  did  he  pat 
that  when  be  made  that  statement  you  have 
jQSt  made— that  he  wanted  William  to  liave 
more  than  tbe  others?    How  did  be  say  that? 
What  was  bis  language?    A.  About  the  way 
I  said^  it  now;  Just  as  I  s^d  it,  as  near  as  I 
can  remember.    I  couldn't  give  you  his  exact 
words  now.    It  Is  too  long  ago.    Q.  Are  yea 
quite  sure  that  when  hp  spoke  of  that  he 
wasn't  speaking—    Was  It  the  question  of 
giving  the  house  In  addition,  or  was  it  tbe 
queptlQ]^  of  additional  .value  that  that  boose 
bad  <?ver  the  other  bouses?    A.  He  didn't 
say  anythlitg  about  whether  It  had  any  addi- 
tional vAlue  ot  not    Q.  Didn't  you  know  in 
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tact  that  it  was  ttae  most  raltiable  ot  the 
three  hotwes?  A.  No;  I  didn't  know  It  Q. 
Didn't  he  say  80  to  yon  at  the  time?  A.  I 
don't  think  bo.  Q.  And  yon  don't  know  that 
when  it  was  aald  to  him— when  you  said  to 
him  that  that  would  be  giving  William  more 
than  the  others— that  It  meant  that  he  was 
getting  more.  In  value,  and  not  more  in  spe- 
cific property,  do  you?  You  don't  know 
whether  that  was  the  meaning  of  it  or  not, 
do  you?  A.  Well,  he  understood  from  what 
he  said  to  me  that  William  was  getting  more 
in  value  than  the  rest  Q.  It  was  more  in 
value,  but  you  don't  know  whether  he  meant 
more  in  specific  property?  The  Court  Wil- 
liam would  get  a  quarter  of  all  that  was  left? 
A.  Tea,  air.  Q.  By  the  Cburt  Did  he  under- 
stand that?  A.  Be  understood  that  Q.  What 
did  be  say  to  you  to  Indicate  that  he  under- 
stood that?  A.  Well,  he  told  me  that  those 
three  houses  were  there,  and,  U  lie  didn't  do 
tills,  he  said  they  would  be  divided  equally, 
and  he  said  he  wanted  William  to  have  that 
one  house,  and  then  to  have  the  same  share  of 
the  rest  of  his  estate  as  the  other  children.  Q. 
Did  he  say,  'I  want  William  to  have  the  same 
share  of  my  estate  as  the  other  children, 
after  giving  the  house'?  A.  Tes,  sir;  I 
think  he  used  about  those  words.  Q.  Did 
you  say  that,  or  didn't  you  say  to  him,  Then 
do  you  want  him  to  have  the  house,  and 
then  to  have  the  same  share  as  your  other 
children'?  Didn't  you  say  that  and  be  say 
'YesT  to  that?  A.  I  think  I  told  him,  'Now, 
do  you  understand  if  I  make  this  deed  that 
William  is  going  to  get  this  house,  and  he 
will  liave  the  same  sha^e  as  your  other  chil- 
dren of  what  is  left'  I  want  you  to  under- 
stand that'  I  thlBk  I  told  him  that,  and  he 
aald  'Yes,'  he  understood  that;  he  wanted 
htm  to  have  that  that  way.  Q.  Did  he  say 
'Yes,'  or  dmply  nod  his  head?  A.  He  spoke 
more  than  "Yes";  he' said  he  understood  that, 
and  be  wanted  William  to  have  that  house 
and  lot  Q.  What  he  said  then  was,  1  want 
William  to  have  that  house  and  lot'  and  tliat 
was  all,  wasn't  it?  A.  And  his  share,  he 
said,  besides.  Q.  His  share  of  what?  A. 
Of  the  rest  of  his  property.  Q.  Did  he  say, 
*I  want  him  to  have  that  house  and  lot  and 
his  share  of  the  rest  of  the  property'?  A. 
Yes,  sir.  Q.  Or  did  he  say,  'I  want  him  to 
have  that  house  and  lot  and  his  share'?  A. 
'His  sliare  in  the  rest  of  my  estate,'  or 
'property.'  I  don't  remember  the  words.  Q. 
Did  he  use  those  words?  A.  I  don't  know 
whether  he  used  those  exact  words,  but  that 
is  the  idea  he  gave  me  to  understand." 

Now,  this  evidence,  in  connection  with  the 
other  circumstances  of  the  case,  makes  it 
qtiite  clear  that  as  before  stated,  the  dece- 
dent entertained  the  notion  that  a  deed  of 
conveyance  was  more  difficult  to  attack  and 
set  aside  on  account  of  mental  weakness  than 
a  will,  and  hence  he  preferred  a  deed,  but 
nevertheless  he  understood  that  it  might  be 
necessary  and  proper  for  him  to  make  a 
will;   and  either  be^  or  some  one  for  him. 


had  previous  to  his  coming  to  Mr.  Besson's 
office  given  a  notice  to  Mr.  Runton  that  he 
might  be  wanted  at  Mr.  Besson's  office;  that 
Mr.  Besson,  although  informed  by  the  de- 
ceased of  the  advance  of  $2,250  to  his  daugh- 
ter, did  not  consider  the  Importance  of  hav- 
ing the  status  of  that  advance  put  beyond  all 
dispute  by  a  new  will  or  codicil;  and  that  he 
did  not  Inform  the  decedent  that  if  he  was 
competent  to  make  a  deed  ot  conveyance, 
he  was  also  competent  to  make  a  will.  And 
It  is  a  matter  of  regret  that  the  visit  to 
Mr.  Besson  was  made  at  a  moment  when  he 
felt  under  pressure  to  disimse  of  the  matter 
in  hand  In  time  to  be  enabled  to  attend  to  his 
engagement  In  Judge  Blair's  court  and  mani- 
festly acted  without  careful  and  deliberate 
consideration.  For  I  cannot  but  think  that 
if  he  had  been  able  to  devote  more  time  and 
thought  to  the  matter,  the  result  would  have 
been  a  will,  instead  of  a  deed,  which  would 
have  pat  the  Intention  of  the  decedent  be- 
yond  all  doubt  and  left  no  room  for  conten- 
tion, as  a  matter  of  law  and  fact  that  the 
money  advanced  to  Knodel  was  in  point  ot 
fact  an  advance  upon  the  share  of  his  wifa ' 
In  his  estate.  And  further,  the  detail  ot  tak- 
ing Instructions  for  the  will,  if  done  In  the 
careful  manner  which  It  should  be  done, 
would  have  determined  beyond  all  peradven- 
ture  the  question  whetbw  this  old  gentleman 
wished  that  his  son  William  should  have 
the  house  and  lot  here  in  question,  over  and 
above  an  equal  share  with  the  other  children 
in  his  estate,  or  whether  he  was  to  take  that 
as  his  share  in  the  estate,  and  aHow  the  bal- 
ance to  be  divided  between  hto  other  cbll- 
jdren.  And  Just  here^  In  oonsideving  this, 
which  Is  the  crucial  question  tin  the  ease,  it 
must  be  borne  in  mind  that  his  will  made  a 
perfectly  equal  division  of  his  property 
among  his  children,  and  that  be  declared  to 
Mr.  Besson  that  *'tbe  will;  a  j  it  stood,  suited 
htm."  Now,  in  view  of  these  considerations, 
I  feel  constrained  to  say  that  taking  all  the 
evidence  of  Mr.  Besson  in  connection  with 
the  other  evidence  In  the  case,  and  notwith- 
standing the  explicit  language,  of  that  gen- 
tleman on  the  stand,  I  had  serious  doubts  at 
the  hearing,  which  have  not  been  removed 
by  a  careful  re-reading  of  the  evidence,  wheth- 
er the  old  gentleman  understood  the  actual 
effect  upon  the  distribution  of  his  property 
of  the  conveyance  he  was  making,  taken  In 
connection  with  the  will.  He  was,  as  we 
have  seen,  advanced  In  years,  78  or  79  years 
old,  feeble  in  body  and  mind,  and  more  or 
less  affteted  In  its  early  stages  by  a  disease 
known  as  "senile  dementia."  It  was  easy 
for  one  In  that  condition  of  body  and  mind 
to  fall  into  error  in  that  matter.  ■  He  might 
well  think,  and  in  my  Judgment  the  proba- 
bility is  that  he  did  think,  that  the  giving  to 
William  the  title  to  the  lot  by  deed  in  his 
lifetime  would  be  treated  as  an  'advance  on 
account  of  his  share  In  the  estate  under  the 
will..  That  was  clearly  his  oiilnion  as  to  the 
gift  to  his  daughter,  and. y«t  I  am  constrain- 
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ed  to  say  that  under  the  evidence  of  Jier  hus- 
band and  of  William,  given  incidentally  In 
this  cause,  It  ia  doubtful  If  the  expectationB 
of  the  testator  will  be  realized.  He  was, 
moreover,  and  had  been  for  over  three  years, 
subjected  to  the  uninterrupted  and  continu- 
ous influence  of  the  grantee  of  the  deed. 
Now,  under  these  circumstances,  it  Is  per- 
fectly clear  that  the  burden  of  proof  Is  on 
the  grantee  to  show  to  the  satisfaction  of  the 
court  that  the  grantor  did  understand  and 
did  wish  that  the  grantee  should  have  the 
house  and  lot  conveyed  by  the  deed,  in  ad- 
dition to  an  equal  share  with  the  other  dev- 
isees in  the  grantor's  estate.  Upon  that  ques- 
tion the  only  affirmative  evidence  is  that  of 
Mr.  Besson,  and,  for  reasons  already  stated, 
I  am  not  satisfied  that  the  grantor  did  so 
understand. 

It  remains  to  consider  what  remedy  the 
complainant  is  entitled  to.  It  is  conceded 
that  the  three  houses  In  question  comprise 
all  of  the  real  estate  which  the  grantor  own- 
ed at  his  death.  The  inventory  of  his  i>er- 
sonal  property,  signed  by  both  the  ezecntora. 
comprises  two  items,  viz.,  |250  of  cash  in 
bank,  and  $2,260,  with  interest,  "amount  of 
claim  against  the  estate  of  Mary  Knodel, 
deceased."  The  two  houses,  Nos.  60  and  64 
Sherman  street,  were  shown  to  rent  for  $20 
each  per  month.  -The  repairs,  water  rents, 
taxes,  etc.,  are  shown  to  be  heavy,  -so  that 
they  can  hardly  be  treated  as  worth  much 
more  than  $2,000  each. 

I  think  justice  will  be  done  by  a  decree 
tliat  the  conveyance  In  question  shall  stand, 
upon  condition  that  William  will  accept  it 
as  his  share  in  the  estate  under  the  will; 
otherwise  that  it  be  set  aside. 


(«  N.  J.  B.  Uf) 

In  re  MINBR. 

(Court  of  Cliancery  of  New  Jersey.    Oct  18, 
1903.) 

WILLS— APTER-BOKN    CHILD— SHARE— ALLOW- 
ANCE! FOR  WIDOW'S  DOWER  RIQHT— DIS- 
POSITION OF  ALLOWANCE. 

1.  Under  8  Gen.  St.  p.  3760,  {  19,  which  pro- 
vides that  the  child  of  a  testator  bom  after  the 
piakiai;  of  the  will  shall  succeed  to  the  same 
portion  of  the  father's  estate  as  such  child  would 
have  been  entitled  to  If  the  father  had  died  in- 
testate, towards  raising  which  portion  the  dev- 
isees and  legatees  shall  contribute  proportion- 
ately out  of  the  part  devised  and  bequeathed  to 
them  by  the  will,  the  share  of  an  after-bom 
■.■hild,  so  far  as  the  ascertainment  thereof  is  con- 
<:emed,  is  subject  to  the  widow's  right  of  dower 
in  re^  estate  and  her  share  as  distributee  of  the 
personal  estate. 

2.  A  testator,  after  mak!i\g  specific  bequests 
of  personalty  to  his  four  sons  and  widow,  de- 
vised the  residue  of  his  estate  to  his  executors, 
in  trust  to  divide  four-fifths  of  the  net  income 
between  the  sons  and  the  remaining  one-fifth  to 
the  widow.  The  trust  was  to  terminate  at  a 
specified  time,  at  which  time  the  estate  should 
be  divided  into  equal  parts,  one  of  which  was 
devised  and  bequeathed  to  the  widow  absolute- 
ly, and  the  other  parts  to  the  sons.  The  gift  to 
the  wife  was  In  lieu  of  dower.  The  wife  elect- 
ed to  accept  the  provisions  of  the  will.  Subse- 
4neDt  to  the  making  of  thp  will  another  son  was 


born.  Held,  that  allowance  for  the  value  of  the 
widow's  dower  deducted  from  the  siiare  of  the 
after-bom  child  should  be  held  by  the  executors 
for  the  benefit  of  all  the  devisees  of  the  land 
under  the  will,  and  in  the  same  proportion  as 
they  were  entitled  to  the  balance  of  the  pur- 
chase money. 

In  the  matter  of  the  sale  of  landa  of  John 
Lansing  Min^,  an  infant.  On  application  of 
special  guardian  of  the  infant  for  distrlbn- 
tlon  of  proceeds  of  sale  of  infants  lands. 
Dlfltribntion  ordered.  _ 

3.  B.  Howell,  for  petitions.  S.  H.  Mc- 
Oarter,  tor  infant. 

I  EMKRY,  y.  O.  Henry  0.  Miner,  dmnicUed 
In  New  York,  by  his  wUl,  dated  Mar(>h  29, 
1897,  after  spedflc  bequests  of  personal  prop- 
erty to  his  four  sons  and  also  to  bia  wife, 
devised  the  residue  of  his  estate,  real  and 
personal,  and  wherever  situate,  to  his  ex- 
ecutors, in  trust,  among  other  things,  to  man- 
age his  real  estate,  collect  the  rents,  etc^  and 
to  divide  four-fifths  of  the  net  income  be- 
tween his  four  sons,  and  to  pay  annually  the 
remaining  one-fifth  to  his  wife  during  the 
trust  The  trust  was  to  terminate  on  the 
arrival  of  his  son  George  at  the  age  of  32, 
or  bis  death  under  that  age,  and  on  such  ter- 
mination the  executors  were  directed  to  di- 
vide the  residuary  estate,  with  accmnulations 
of  interest  or  income,  into  five  equal  parts, 
one  of  which  was  devised  and  bequeathed  ab- 
solutely to  testator's  wife.  TO  each  of  his 
four  sons  was  also  given  one-fifth  of  the 
residue,  with  limitations  over  in  case  of  tlie 
death  of  either.  These  provisions  for  the 
wife  from  the  income  and  iirincipal  fund  of 
the  residuary  estate  were  declared  by  the  will 
to  be  in  lieu  of  dower.  The  wife  and  four 
sons  were  appointed  executors  and  tmateea, 
and  were  authorized  to  sell  any  of  testator's 
real  estate.  By  a  codicil  dated  Novemlier 
22,  1899,  the  testator  devised  to  bis  vrlfe  in 
fee  his  residence  in  New  York  City,  free 
from  incumbrances.  This  devise  was  not  ex- 
pressed to  be  in  lieu  of  dower.  At  the  time 
of  the  execution  of  the  will  and  codicil  tes- 
ta tw  had  four  children— the  sons  especially 
named  in  the  will  and  codicil.  On  January 
10,  1900,  anothi^  son,  John  Lansing  Miner, 
was  bom.  Testator  died  on  February  22, 
1900,  seised  of  real  estate  in  New  Jersey  as 
well  as  New  York.  The  son  John  Lansbig 
was  neither  provided  for  nor  disinherited  Id 
the  will  or  codicil.  Under  the  statute  of  wills 
(3  Gen.  St  p.  3760,  par.  Id)  it  Is  provided 
that  the  after-born  child  In  such  case  "shall 
succeed  to  the  same  portion  of  the  fatlier's 
estate  as  such  cUld  *  •  *  would  have 
been  entitled  to.  If  the  father  had  died'  intes- 
tate, towards  raising  which  portion,  the 
deviseea  and  legatees,  or  their  representa- 
tives, shall  contribute  {n'oportionately  out  of 
the  part  devised  and  bequeathed  to  them  by 
the  same  will  and  testament"  On  the  ap- 
plication of  the  Infant's  general  guardian, 
his  interest  in  a  tract  of  land  in  Newark  has 
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been  sold,  in  connectloii  with  a  sale  by  Hie 
execators  tinder  the  will.  Of  the  whole  pnr- 
chase  price  ($20,000)  one-fifth  has  been  paid 
into  court,  and  the  question  now  Is  whether, 
under  the  statute,  the  Infant  Is  entitled  to 
the  whole  amount  paid  In,  or  whether  tills 
amount  must  be  decreased  by  the  value  of 
the  widow's  estate  in  dower.  The  widow, 
by  documents  duly  executed  and  filed  in  New 
lork,  elected  to  accept  the  provisions  of  the 
will  in  Men  of  her  dower,  and  the  sale  In 
this  case  is  free  of  the  widow's  dower,  but 
reserving  her  rights,  U  any,  In  tiie  proceeds 
paid  Into  court 

Two  questions  arise  in  applying  the  stat- 
ute: First.  Is  the  infant's  interest  in  the  pro- 
ceeds of  Its  sale  to  be  ascertained  without 
making  any  allowance  for  the  value  of  the 
widow's  dower?  Second.  If  such  allowance 
is  made,  to  whose  benefit  does  it  Inure— that 
of  the  widow,  or  of  all  the  devisees  propor-  - 
tionately?  Upon  the  first  question  the  lan- 
guage of  the  statute  creating  the  estate  or 
Interest  in  favor  of  the  after-bom  child  Is,  in 
its  very  terms,  a  limitation  of  the  extent  or 
amount  of  the  interest,  and  this  interest  thus 
fixed  by  the  words  of  the  statute  cannot  be 
made  larger  by  construction  or  Implication. 
TUs  interest  is  "the  same  portion  be  would 
have  been  entitled  to  if  the  father  had  died 
intestate."  For  the  pnrp6se  of  ascertaining 
this  pwtlon  to  which  the  after-bom  child  is 
entitled,  the  will,  with  all  its  provisions, 
whether  relating  to  dower  or  any  other  in- 
terest In  the  lands,  is  to  be  taken  as  non- 
exlstent  and  Ineffective,  and  testator  is,  for 
the  purpose  of  this  ascertainment,  to  be  taken 
as  having  made  no  will  which  could  change, 
either  for  or  against  the  after-bom  child,  the 
extent  or  character  of  his  interest  In  the  real 
estate  which  would  have  descended  to  him 
had  there  been  no  will,  or  his  distributive 
share  in  the  personalty.  The  share  must, 
therefore,  so  far  as  the  ascertainment  is  con- 
cerned, be  subject  to  the  widow's  right  of 
dower  In  real  estate  and  her  share  as  dis- 
tributee of  the  personal  estate.  This  method 
of  ascertainment  of  the  value  was  adopted 
in  LutJen  v.  Lutjen,  68  N.  3.  Bq.  891,  396, 
51  Atl.  T90  (Pitney,  V.  O.,  1902).  The  same 
mle  as  to  ascertainment  is  adopted  by  courts 
in  other  states  having  similar  statutes. 
Mitchell  T.  Blain.  B  Paige,  B88,  686  (Wal- 
worth, Ch..  1836);  Ward  v.  Ward  (1887)  120 
IlL  111,  120,  11  N.  B.  336.  The  value  of  tho 
widow's  dower  interest  in  the  lands  has 
been  reported  by  the  master  to  be  $3,726,  but 
I  will  hear  counsel  furUier  on  this  point,  and 
direct  si)eclal  inquiry,  if  necessary. 

2.  This  sum,  deducted  from  the  proceeds 
of  sale  to  represent  the  widow's  dower,  must 
be  held  by  the  executors  for  the  benefit  of  all 
the  devisees  of  the  land  under  the  will,  and 
in  the  same  i»t>portlon  as  they  were  entitled 
to  the  balance  of  tbe  purchase  money.  The 
present  deduction  ibrom  the  proceeds  of  sale 
is  made  solely  because  it  was  necessary,  ta 
order  to  ascertain  the  statutory  "portion"  of 


the  estate  to  which  the  after-bom  child  was 
entitled,  and  the  existence  of  the  widow's 
dower  <»:  its  value  In  the  lands  cast  on  the 
Infant  by  the  statute  Is  not  to  be  assumed 
for  the  purpose  of  giving  such  estate  to  the 
widow  as  if  tlie  testator  had  died  Intestate, 
If  she  be  not  otherwise  entitled  to  dower. 
Such  use  of  her  supposed  estate  would  ex- 
tend the  statute  beyond  its  terms  and  inten- 
tion, and,  if  allowed,  would  In  this  case,  and 
probably  in  most  cases,  revoke  tbe  will  of 
the  testator  beyond  the  revocation  pro  tanto 
which  occurs  In  order  to  carry  out  the  stat- 
ute. All  the  devisees  of  the  land  sold,  in- 
cluding the  widow,  must  share  proportionate- 
ly in  the  loss  resulting  from  the  deduction  of 
the  portion  of  the  proceeds  of  sale  payable 
to 'infant,  and  In  the  balance  of  the  proceeds 
of  sale  they  share  precisely  as  if  this  bal- 
ance were  the  whole  proceeds  of  sale  and 
there  were  no  other  directions  as  to  Its  divi- 
sion than  the  terms  of  the  will,  under  which 
alone  they  all  claim.  If  the  lands  had  not 
been  sold,  the  estate  In  down  to  which  the 
estate  of  the  infant  is  subject  would  probably 
be  considered  as  a  legal  estate  held  by  her 
under  this  statute,-  solely  to  efTect  the  pur- 
poses of  this  statute,  and  as  a  legal  title 
necessarily  held  by  the  widow  under  the 
statute  for  the  equitable  proportionate  bene- 
fit of  the  devisees  under  the  will  (including 
herself),  whose  estates  imder  tbe  will  bavo 
been  diminished  solely  for  the  benefit  ct  tbe 
after-bom  infant. 

(6E  K  J.  B.  32S) 

PnrrFEKLB  et  aL  t.  EDBBR. 

(Conrt  of  Otiancary  t>(  New  Jersey.    Oct  18, 
1908.) 

TBVSTS—ENFORGBMENT— WILLS-CON* 

8TKUCTI0N— PAETIBS. 

LWihere  a  suit  to  enforce  an  alleged  tnut 
for  the  benefit  of  minors  involved  the  constmc- 
Uon  of  the  will  creating  the  trust— as  to  wheth- 
er the  income  of  the  entire  estate  was  applicable 
to  the  maintenance  and  edacation  of  the  minors, 
or  only  the  income  of  their  several  shares — all 
of  the  minors  interested  in  the  estate  were  nec- 
CBsanr  parties. 

2.  Where  a  testamentary  gnardian  of  certain 
minors  had  never  qaalified,  and  the  trust  cre- 
ated by  the  will  for  the  support  of  the  minors 
conid    be   execnted   withont   reference   to   such 

Snardian,  she  was  not  a  necessary  party  to  a 
ill  to  cnfoioe  such  trnsb 

Bill  by  Gertrude  Pfefferle  and  others 
against  Charles  F.  Herr,  as  executor,  etc., 
of  tbe  will  of  John  F.  Pfefferle,  deceased. 
On  demurrer  to  the  bilL    Sustained. 

Francis  Child,  for  demurrant  Samuel  A. 
Besson,  opposed.  . 

STjB^ENSON,  V.  O.  My  conclusion  is 
that  the  demurrer  to  the  bill  should  be  sus- 
tained for  the  reason  specified  that  Ida  Pfeff- 
erle and  Oscar  PfetTerle  are  not  made  par^ 
ties.  I  do  not  think  that  Margaret  B.  Mc- 
Clelland, widow  of  the  testator,  is  a  neces- 
sary party.    The  demurrer  does  not  object 
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to  the  failure  to  make  Uargatet  BL  Mc- 
Clelland, aa  teatamentary  griardian,  a  defend- 
ant; bat,  it  It  did.  It  does  not  aeem  to  me 
that  Bhe  Is  a  necessary  party,  even  In  tliat 
capacity.  Inasmuch  as  she  has,  never  quail- 
fled  as  guardian,  and  the  trust  for  the  sup- 
port of  the  children  may  be  executed  without 
reference  to  her.  The  testator  made  his  will 
in  November,  1891,  and  died  In  January, 
1902.  At  that  time  he  had  a  wife  and  five 
children,  the  oldest  of  which  could  not  have 
been  more  than  11  or  12  years  of  age.  All 
of  these  children,  excepting  the  eldest,  at 
the  time  of  the  filing  of  the  bill,  were  In- 
fants. 

The  entire  estate  was  left  to  the  five  chil- 
dren In  equal  shares,  subject  to  the  widow's 
right  of  dower,  and  subject  to  the  right 'ot 
the.  executor  to  sell  the  real  estate.  The 
fourth  paragn'aph  of  the  will  Is  as  follows: 

"It  Is  my  will  and  I  do  hereby  order  and 
direct  that  none  of  my  said  real  or  personal 
estate  shall  be  conveyed  or  paid  over  to  my 
said  cl^ldren  before  they  attain  the  age  of 
thirty  yearls  respectively,  they,  however,  to 
have  so  much  of  the  Income  and  profit  there- 
of as  may  be  necessary  for  their  maintenance 
and  education  during  their  minority  and  their 
support  until  they  attain  said  age." 

The  executor,  the  defendant,  has  taken  pos- 
session of  the  entire  estate,  and  collects  the 
Income  of  thja  realty. 

Counsel  for  complainant  argues  that  the 
eMate  Is  in  the  hands  of  the  executor  In  trust 
until  the  children  respectively  reach  the  age 
of  80  years,  and  bectmie  entitled  to  their 
shares.  His  Insistment  Is  that  the  true  con- 
struction of.  the  will  requires  that  the  ex- 
ecutor, as  trustee,  should  keep  the  five 
shares  separate  end  dlstlact,  and  that  each 
child  la  entitled  to  so  much  of  the  income 
of  his  share  as  may  be  necessary  for  bis 
maintenance  and  education.  He  argues, 
thtt^efore,  that  each  child  bas  a  right  to  cotne 
Into  the  court  of  chancery  and  compel  the 
trustee  to  execute  the  trust  for  his  benefit; 
each  child  being  entitled  to  support  and 
maintenance  only  out  of  so  much  of  the 
Income  of  his  share  as  may  be  necessary. 
Whether  the  right  of  each  child  to  mainte- 
nance, etc.,  applies  only  to  the  income  of 
Us  share,  or  to  the  Income  of  the  entire  es- 
tate, la  the  question  of  construction  to  be 
determined  at  the  start  The  will  says  that 
"so  much  of  the  Income  and  pn^t  thereof 
[1.  c,  of  the  entire  real  and  personal  <e^ate] 
as  may  be  neeessary"  shall  be  applied  to  tb« 
maintenance  and  education  ot  the  children. 
The  will  does  not  say  that  s»  much  of  the 
income  of  each  share  as  may  be  necessary 
shall  be  applied  to  the  maintenance  and  edu- 
cation of  the  child  entitled  to  the  share.  The 
executw  and  trustee,  In  my  opinion,  Is  en- 
titled to  the  protection  of  a  decree  In  a  suit 
In  which  all  ttie  Infants  are  made  parties. 
If  the  application  for  maintenance  had  been 
made  by  petition  by  one  or  more  of  the  In- 
fant'children,  the  satae  rule,  1  think,  should 


be  appUed.  The  two  Infants  who  are  not 
made  defendants  are  the  youngest  and  what 
their  circumstances  are— what  the  necessi- 
ties of  their  case  may  be  In  respect  of  main- 
tenance and  edncation-^tbe  bill  does  not  dis- 
close. After  a  decree  allowing  malnteoanoe 
to  the  three  complainants  out  of  the  Income 
of  their  respective  duties,  another  suit  might 
be  brought  on  behalf  of  the  two  Infant  chil- 
dren who  are  not  made  parties.  In  which  It 
would  be  claimed  that  a  correct  constroctloa 
of  the  will  required  the  trustee  to  furnish 
maintenance  out  of  the  Income  of  the  en- 
tire estate  to  the  several  five  ben^clariea  ac- 
cording to  their  respective  necessities,  and 
that  the  income  of  the  whole  estate  might 
be  required'  for  the  support  and  education  of 
two  or  three  of  the  children,  or  that  half  at 
the  Income  should.  In  accordance  with  the 
will,  be  appropriated  to  two  of  the  ChlldraL 

Counsel  for  complainants,  in  an  elaborate 
brief,  assumes  that  the  construction  of  the 
will  giving  each  child  maintenance  and  ed- 
ucation <mly  out  of  bis  share  Is  the  correct 
construction.  This  contention,  however.  Is 
liable  to  be  disputed  at  any  time  la  the 
future. 

The  demurrer  wHI  be  sustained. 


(«  N.  J.  B,  «n) 
In  rtf  DONNBR'S  EX'RS. 
(PrerogaUve  Court  of  Nssr  Jersey.    Oct  6,1903.) 
WOiLS-CONSTRUOnON-^FBOIFia    BBQUB8T. 

1.  By  the  first  clause  of  his  will  testator  di- 
rected his  debts,  funeral  and  testamentary  ex- 
penses to  be  paid  by  his  executors.  By  the  sec- 
ond clause  he  bequeathed  to  his  wife  certain 
specific  goods  and  chattels,  part  of  his  personal 
property,  expressbr  declaring  that  the  beqoeat 
was  not  to  indooe  such  personal  property  aa 
eonslBted  of  money  and  securities.  By  the  third 
clause  he  bequeathed  all  his  personal  property 
to  his  wife  and  his  two  dsngbteta,  each  to  have 
one-third  thereof.  Betd  that,  no  contrary  intent 
being  disclosed  by  other  parts  of  the  will,  the 
general  beqnest  contained  in  the  third  dauae  did 
not  revoke  the  specific  beqnest  contained  in  the 
second  dense,  nor  was  such  specific  beqnest  In- 
claded  in  the  one-third  part  bequeathed  to  the 
wife  by  the  third  clause,  but  that  such  spedfic 
bequest  (derated  to  except  from  the  general 
beqnest  the. articles  eo  specifically  given. 
(Syllabos  by  the  Coart) 
Appeal  from  OrjAians'  Court,  Bergen  Coon- 

ty. 

In  the  matter  of  the  final  accounting  of  the 
executors  ot  John  Otto  Donner.  From  a  de- 
cree allowing  the  account  Elbtabeth  Donner 
EVanksen  appeaUk'    Aflltmed. 

John  W.  Beekman  and  Frank  K.  Van- 
deveer,  for  appellant  William  H.  Corbin 
and  William  T.  Day,  for  respondents. 

MAGIE,  Ordinary.  The  appeal  In  this 
cause  is  from  a  decree  of  the  orphans'  court 
of  Bergen  county  made  February  19,  1802, 
allowing  the  final  account  of  Jnlla  W.  L. 
Donner  and  Spencer  8.  Baldwin,  executors 
of  the  will  of  John  Otto  Donner,  deceased. 
Exceptions  were  presented  bjr  Elisabeth  Don- 
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ner  Fraaksen,  a  legatee  and  OeTiaee  under 
Bold  will,  and  abe  luta  appealed  from  tbe  de- 
cree. 

The  qnestion  of  tbe  greatest  importance 
presented  by  the  aH^eal  arlaea  npoja  an  ex- 
ception to  the  account,  which  la  put  ap9n  the 
ground  that  the  executors  had  not  charged 
themselTes  with  certain  of  the  personal  prop- 
erty of  the  deceased.  The  fact  that  tl^e 
testator  died  ixjsseased  of  certain  personal 
property  was  not  in  diqiuta  The  property 
In  question  was  not  Included  in  the  Inven- 
tory made  by  the  executors,  nor  did  they 
charge  themselves  with  it,  or  its  value.  In 
tbe  final  acconnL  Tbe  evecutors  claimed 
that  It  was  the  subject  of  a  specific  bequest 
In  the  will  of  their  testator,  and  that  they 
bad  delivered  it  to  the  legatee  to  whom  it 
was  bequeathed,  and  therefore  that  they  were 
not  bound  to  inventory  It,  or  to  charge  them- 
selves with  it  In  tbe  final  accoimt  The  con- 
teat  Is  therefore  upon  tbe  clauses  of  the  will 
afTecting  tbe  disposition  of  this  proi>erty. 
The  executors  claim  that  the  property  was 
specifically  bequeathed;  tbe  appellant  claims 
that  It  belonged  to  the  general  fund,  in  which 
she  was  Interested.  The  property  In  question 
is  that  Included  in  tbe  second  Item  of  tbe 
will  of  the  testator,  which  Is  in  these  words: 
"I  give  and  bequeath  to  my  wife,  Julia  W.  L. 
Donner,  all  my  Jewelry,  silver,  plated-ware, 
china,  furniture,  ornaments,  bric-a-brac,  wear- 
ing apparel,  all  household,  domestic,  and  per- 
sonal articles,  and  also  all  my  horses,  car- 
riages, harness  and  other  horse  fumlsbiqgs, 
and  stable  furniture  and  farming. implements, 
it  being  my  intention  to  hereby  give  and 
devise  to  my  said  wife  all  articles  of  p»- 
sonal  property  which  I  possess  at  the,  time 
of  my  decease,  except  money  either  in  cash 
or  in '  tbe  bank,  stocks,  ,bonds  and  all  evi- 
dences of  Indebtedness."  Upon  the  language 
of  this  clause,  standing  alone,  no  contention 
has  been  or  can  be  made  but  that  the  ar- 
ticles bequeathed  were  specific  legacies,  pass- 
ing to  tbe  legatee  the  whole  interest  of  tbe 
testator  therein.  While  the  better  course  of 
tbe  executors  would  have  been  to  Inventory 
these  articles  as  part  of  tbe  estate,  and  tbeir 
omission  to  do  so  could  have  been  objected 
to  by  creditors  of  the  deceased,  such  omis- 
don  has  worked  no  injury  to  tbe  appellant, 
unless  by  other  portions  of  the  will  she  has 
an  interest  in  that  property,  or  an  interest  in 
the  estate  whicl^  will  be  diminished  by  tbe 
exclusion  of  that  property  from  tbe  account- 
ing. Appellant  claims  that  she  has  such  an 
interest,  or  is  thus  injuriously  affected  by  the 
exclusion  of  this  property  from  that  account, 
under  the  provisions  <4  tbe  third  clause  of 
the  testator's  wlU,  which  is  in  these,  words: 
"Third.  I  give,  devise  and  bequeath  one 
equal  one  third  part  of  all  my  property,  both 
real  and  personal,,  wherever  tbe  same  may 
be  situated,  to  my  wife  Julia  W.  L.  Donner, 
one  other  equal  undivided  one.  third  part 
thereof  to  my  daughter  Mary  Elizabeth  Van 
Andale  Franksen,  wife  of  Rudolph  Frank- 
S6A.-70 


sen;  and- the  remaining  one  equal  one  third 
part  th»eof  to  my  daughter  E&e  Alberta 
Anna  Donnv.  If  however,  either. of  my 
said  wife,  or  my  said: daughter  Dae  Donner 
should  die  before  me,  then  and  in  such  event 
I  give  devise  and  bequeath  tbe  sliare  or  por- 
tloh  of  my  said  estate  so  devised  and  be- 
queathed to  tbe  one  so  dying  before  me,  to 
the  survivor  of  my  said  .wife,  and  my  said 
daughter  Ilse  Donner."  The  contention  be- 
fore me  has  been  of  a  twofold  character. 
It  is  first  urged  that  by  the  third  clause  all 
the  personal  property  of  tbe  testator  was  dis- 
posed of  to  the  three  .legatees  therein  nam- 
ed, and  that,  such  disposition  is  inconsistent 
with  the  prior  bequest  of  a  portion  of  bis 
personal  property  to  his  widow,  so  that  tbe 
bequest  to  the  widow  by  the  second  clause 
of  tbe  will  was  wholly  ineffective,  and  must 
be  disregarded,  in  the  second  place,  it  is 
urged  that,  if  tbe  general  bequest  of  the 
third  clause  does  not  wholly  abrogate  and 
revoke  the  specific  bequest  of  the  second 
clause,  the  two  clauses  must  be  construed 
together,  and,  when  so  constn^ed,  the  provi- 
sion of  the  third  clause,  bequeatbbag  to  the 
widow  the  equal  one-third  p^rt  of  the  i)a> 
sonal  property,  must  be  held  to  be  limited  by 
the  provisions  of  tbe  second  clause,  so  that 
the  articles,  bequeathed  by  tbe  second  clause 
must  be  Included  in  the  one-third  part  of 
the  personal  proj^erty  to  which  the  widow  be- 
came entitled  by  tbe  tblrd  clause.  While 
there  is  no  direct  evidence  of  the  value  of 
tbe  specific  gifts  disposed  of  by  tbe  second 
clause,  .there  is  a  Justifiable  inference  that 
their  value  would  not  equal  the  one-third  part 
of  tbe  personal  property  of  the  deceased, 
which  was  inventoried,  and  has  been  includ- 
ed in  tbe  account  as  having  a  value  of  over 
$160,000.  If  either  of  the  contentions  of  ap- 
pellant be  accepted,  the  omission  of  tbe 
value  of  the  personal  property  of  the  de- 
ceased named  in  the  second  clause  of  his 
will  from  the  accounting  operates  to  tbe  dis- 
advantage of  the  appellant,  who  is  thereby 
deprived  of  the  oue-tliird  part  of  its  value. 
The  court  below,  in  decreeing  the  allowance 
of  the  executors'  account  with  this  omission 
substantially  overruled  this  exception,  and 
th^  appellant  has  a  right  to  have  the  decree, 
in  this  regard,. reviewed. 

The  contention  that,  tbe  specific  bequest  to 
testator's  widow,  contained  in  the  second 
clause  of  Us  will  must  be  rejected  as  wholly 
void  is  put  upon  the  well-settled  and  univer- 
sally recpgnized  doctrine  that,  when  a  tes- 
tamentary Instrument  contains  two  bequestjS 
or  devises  which  are  entirely  irreconcilable, 
and  invincibly  repugnant  to  each  other,  the 
latter  of  the  two  inconsistent  clauses  is  to 
be  taken  as  expressing  tbe  will  of  the  tes- 
tator, and  tbe  former  of  them,  is  of  no  avail. 
Lord  Coke  gives  as  the  reason  of  thie  ride 
that  the  will  of  tbe  testator  is  ambulatory 
even  to  the  time  of  bis  death,  and  a  later 
will  countermands  tbe  first.  Oo.  I4t  1126. 
The  doctrine  is  too  well  settled  in  the  courts 
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of  Sngland  and  of  tbti  conntry  to  Justify 
tbe  citation  of  authorities.  The  subject  of 
repugnancy  and  contradiction  In  wills.  Is  ful- 
ly discussed  by  Mr.  Jarman  in  tbe  fifteenth 
chapter  of  bla  treaties  on  Wills  (2  Jarman, 
Wills  [B.  ft  T.  Ed.]  44),  and  by  Judge  Bed- 
field  In  section  6  of  the  ninth  chapter  of  bla 
work  on  wills  (1  Bedfleld,  Wills,  443).  See 
cases  collected  In  29  Am.  &  Bng.  Enc.  Law, 
363. 

The  doctrine  above  stated,  it  is  equally 
well  settled.  Is  never  to  be  applied  bo  as  to 
avoid  and  make  nugatory  a  plainly  expressed 
disposition  of  property,  until,  after  an  ex- 
amination of  the  whole  testament,  it  fnlly 
appears  that  such  disposition  is  clearly  repug- 
nant to  a  succeeding  disposition  thereof.  As 
in  other  cases  regarding  the  construction  of 
wills,  the  court  charged  with  that  duty  is 
bound  to  seek  out  of  all  the  provisions  made 
by  tbe  testator  bis  intent  To  discover  that 
Intent,  Glauses  in  the  will  may  be  transpos- 
ed. If  an  Intent  may  be  thus  discovered.  1 
Underbill  on  Wflls,  |  362;  In  re  Matter's 
Estate,  38  Pa.  814;  Hunt  ▼.  Johnson,  10  B. 
Mon.  342;  Creveling's  Ex'rs  v.  Jones,  21  N. 
J.  Law,  573.  Words  having  naturally  an  un- 
limited meaning  may  have  a  limited  mean- 
ing attributed  to  them  if,  from  the  whole 
Instrument,  It  reasonably  appears  that  tbe 
testator  used  them  in  such  limited  mean- 
ing. Marshall's  Ex'rs. v.  Hadley,  60  N.  J. 
Eq.  647,  25  Aa  326.  If  an  Intent  is  dis- 
closed on  such  examination  that  clauses  ap- 
parently inconsistent  should  not  be  contra- 
dictory, but  supplementary,  such  construc- 
tion should  be  given  them.  If  apparently 
contradictory  dauses  may,  by  a  reasonable 
construction,  be  reconciled  and  accommodat- 
ed so  that  both  may  stand  in  whole  or  in  part, 
such  construction  should  be  adopted  to  pre- 
vent the  avoidance  of  testator's  expressed  de- 
sign. 

Counsel  for  appellant  concedes  these  prop- 
ositions to  be  correct  He  suggests  that  tbe 
court  may  transpose  the  second  and  third 
clauses  of  this  will,  not  for  the  purpose  of 
applying  to  the  transposed  clause  the  doc- 
trine first  stated  (which  would  be  rather 
making  a  will  for  the  testator),  but  for  the 
purpose  of  discovering  testator's  intent;  and 
he  contends  that  there  is  thus  revealed  an 
Intent  which  will  reconcile  the  two  clauses, 
and  avoid  any  apparent  repugnancy.  His  ar- 
gument is  that  the  third  clause,  standing  by 
itself,  disposes  of  all  testator's  personal  prop- 
erty, and,  unless  a  dltferent  Intent  is  other- 
wise discoverable,  It  Is  Impossible  to  read  it 
as  disposing  of  all  tbe  residue  of  such  prop- 
erty. But  he  contends  that,  if  the  second 
and  third  clauses  be  transposed,  they  may 
be  wholly  reconciled  by  finding  an  intent 
thus  disclosed  to  include  the  property  spe- 
cifically bequeatlied  to  the  widow  by  the 
second  clause,  in  the  one-third  part  of  the 
personal  property  bequeathed  to  her  by  tbe 
other  clause.  If  it  appeared  that  the  value 
of  the  property  specifically  bequeathed  ex- 


ceeded one-thlid  part  of  all  testator's  per- 
sonal property,  it  seems  obvious  that  this  ar- 
gument would  not  avalL  But  as  a  court,  in 
attempting  to  discover  a  testator's  intent  in 
a  will,  may  put  itself  in  the  position  of  tea- 
tatorv  and  look  at  the  circumstances  under 
which  be  made  the  will,  and  as  it  snfiSciently 
appears  that  the  property  specifically  be- 
queathed did  not  exceed  in  value  one-third 
part  of  all  testator's  personal  property,  the 
argument  should  be  considered.  Unless  tes- 
tator's Intent  that  the  specific  bequests  of 
tbe  second  clause  should  be  included  in  and 
make  part  of  the  bequest  to  the  same  per- 
son of  one-third  part  of  tbe  personal  property 
contained  in  the  third  clause  is  disdoaed 
by  other  parts  of  the  will,  I  am  unable  to 
discover  such  an  Intent  in  the  mere  fact  of 
the  apparent  opposition  of  tbe  two  bequests. 
The  third  clause,  which  disposes  apparent- 
ly of  all  testator's  personal  property,  is  not 
contained  in  a  codicil,  nor  Is  it  separated 
in  tbe  will  by  other  clauses  from  the  sec- 
ond clause  which  apparently  disposes  of  cer- 
tain specified  personal  property.  Both  clauses 
stand  in  Juxtaposition,  and  it  la  impoBsible 
to  conceive  that  testator  had  forgotten  the 
provisions  of  the  second  clause  when  tbe 
third  clause  was  written  or  considered  by 
him.  Nor  can  it  be  conceived  that  testator 
consciously  intended  to  abrogate  and  avoid 
the  provisions  of  the  second  clause  by  the 
generality  of  the  language  of  the  third  claose. 
If  that  intent  is  to  be  attributed,  it  must  re- 
sult from  the  application  of  the  formal  rule, 
which  Is  not  to  be  applied  If  a  different  In- 
tent can  be  discovered  from  tbe  will.  By 
the  second  clause  testator  distinguished  be- 
tween two  classes  of  personal  property.  One 
class  is  made  up  wholly  of  that  kind  of  per- 
sonal property  which  la  denominated  as 
"goods  and  chattels";  the  other  class  is  made 
up  of  money  and  securities.  If  the  second 
clause  be  read  in  the  order  In  which  testa- 
tor placed  It,  I  think  It  may  be  properly  In- 
ferred that  testator  deemed  that  the  person- 
al property  disposed  of  by  tbe  third  clause 
was  that  class  of  such  property  before  distin- 
guished and  excepted  from  the  bequest  in 
the  second  clause.  Toung  v.  Mclntire's 
Ex'rs,  3  Ohio,  498.  But  If  tbe  second  clause 
be  transposed,  and  read  after  the  third  clause, 
a  plain  intent  is  disclosed  to  except  ite  be- 
quests from  the  general  disposition  of  per- 
sonal property.  In  either  mode  in  which  the 
two  clauses  are  read,  they  may  both  be  ef- 
fective, and  the  case  falls  within  that  dasa 
of  adjudged  cases  an  examination  of  which 
has  led  Judge  Bedfield  to  declare  that  they 
establish  the  riile  that  when  a  testator  makes 
a  general  bequest  which  includes  the  whole 
of  his  estate,  and  by  other  portions  of  his 
will  makes  specific  dispositions,  these  must 
be  regarded  as  explanations  or  exceptions 
out  of  the  general  disposition,  and  It  will  not 
be  important  in  such  case  whether  the  gen- 
eral or  the  specific  provisions  come  first  in 
order,  since  in  either  case  the  general  dia- 
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position  will  be  regarded  as  made  subject 
to  the  more  specific  ones.  1  Redfleld,  Wills, 
445.  Mr.  Theobald  declares  the  rale  to  be 
that,  where  a  gift  ot  all  testator's  property  la 
followed  by  gifts  of  specific  portions  of  It, 
or  vice  versa,  both  gifts  may  take  effect 
Theobald  on  Wills  (5th  Ed.)  659.  When 
there  was  a  devise  of  a  certain  portion  of  tes- 
tator's real  estate  to  his  widow  in  terms, 
which,  standing  alone,  would  have  carried 
the  fee,  and  by  the  next  clause  of  the  will 
there  was  a  devise  to  his  children  of  all  his 
real  estate,  to  be  sold  after  the  widow's 
death,  it  was  held  that  the  widow  took  a 
fee  In  the  real  estate  devised  by  the  first 
clause,  and  that  the  second  clause  operated 
only  on  testator's  other  real  estate.  Brown- 
field  V.  Wilson,  78  111.  467;  Holdfast  v.  Par- 
doe,  2  Sir  W.  Black.  975;  Roe  d.  Snape  v. 
NevllI,  11  Q.  B.  466;  Be  Arrowsmltb  Trasts, 
2  De  G.,  F.  &  J.  474;  Sherratt  v.  Bentley,  2 
Mylne  &  K.  149;  Cathbert  v.  Lempriere,  2 
M.  &  S.  158. 

But  there  Is  language  In  this  will,  which, 
though  not  adverted  to  by  counsel  on  either 
side,  requires  consideration,  and  which  pre- 
sents a  question  which  I  have  not  found  free 
from  difficulty.  The  question  is  whether  it 
does  not  indicate  testator's  imderstanding 
that  the  specific  bequest  was  included  in 
and  made  part  of  his  general  bequest  In  the 
third  clause.  By  the  language  of  that  dause 
it  is  clear  that  testator  contemplated  that 
his  wife  or  his  daughter  Use  might  die  be- 
fore him,  and  that  in  such  case  the  provisions 
for  them  would  lapse.  He  'manifestly  in- 
tended to  make  provision  for  the  happening 
of  either  event.  He  declared  his  intention 
in  these  words:  "In  such  an  event,  I  give, 
devise  and  beqneath  the  share  or  portion  of 
my  estate  so  devised  and  bequeathed  to  the 
one  so  dying  before  me,  to  the  survivor  of 
my  said  wife  and  my  said  daughter  Ilse 
Oonner."  If  this  language  must  be  con- 
strued as  operating  only  upon  the  part  of  his 
property  disposed  of  to  his  wife  by  the  third 
danse,  it  would  afford  persuasive  evidence 
that  he  deemed  the  bequest  therein  of  one- 
third  part  of  his  personal  property  to  his 
wife  Included  the  previous  specific  bequ^ts 
to  her  contained  in  the  second  dause;  for 
it  Is  weU-nlgh  Inconceivable  that  he  could 
have  Intended  to  provide  against  a  lapse  in 
one  case  and  not  In  the  other.  But  I  have 
reached  the  conclusion,  although  not  with- 
out some  hesitation,  that  this  language  may 
be  proi)erly  applied  not  only  to  the  one-third 
bequeathed  to  the  wife  by  the  third  clause, 
bat  also  to  that  portion  of  his  property  pre- 
viously spedfically  bequeathed  to  her.  It 
results  that  the  court  below  properly  over- 
ruled this  exception,  and  its  decree  is  not  er- 
roneous In  that  respect 

A  great  number  of  exceptions  were  also 
interposed  below  to  various  Items  of  the 
account  of  the  executors.  On  the  argument 
t>efore  me  many  of  these  exceptions  were 
waived,  and  such  waiver  was  indicated  by 


erasures  and  statements  by  counsel  upon  the 
state  of  the  case  furnished  me.  No  brief 
pointing  out  specifically  the  objections  retain- 
ed and  the  grounds  for  deeming  the  decree  in 
those  instances  erroneous  has  been  furnished 
me.  I  have  examined  the  exceptions  remain- 
ing onwalved  with  all  the  care  possible,  and 
with  an  diort  to  discover  the  grounds  on 
which  error  In  respect  to  them  is  asserted. 
The  result  Is  that  I  have  been  unable  to  find 
that  the  decree  below  is  shown  to  be  errone- 
ous in  respect  to  any  of  them. 

The  result  is  that  the  decree  most  be  af- 
firmed. 


HOLMES  T.   STANDARD  PUB.  CO. 

(Court  of  Chancery  of  New  Jersey.    Oct  15, 

1903.) 

FIXTURES— LANDLORD  AND  TENANT— REMOV- 
AL—LEASE— CONSTRUCTION. 

1.  Where  a  tenant  under  a  lease  for  five 
years,  with  the  privilege  of  renewal  and  an  op- 
tion of  purchase,  constructed  a  frame  one-story 
addition  to  the  leased  building  in  such  a  man- 
ner that  it  could  not  be  removed  without  the  • 
commission  of  waste  by  leaving  the  building  to 
which  it  was  attached  exposed  and  in  need  of 
repairs,  and  in  its  present  condition  the  erection 
was  adapted  to  the  use  of  the  remaining  build- 
ings, and  could  not  be  removed  without  being 
cut  up  into  sections,  and,  if  removed,  was  of 
little  or  no  value  nzcept  for  the  materials  to 
be  used  in  reconstruction,  such  annexation  was 
a  fixture. 

2.  Where  a  lease  authorising  the  construction 
of  an  addition  to  the  building  by  the  tenant 
provided  that  no  waste  or  material  injury  should 
be  done  to  the  buJJding  already  on  uie  lot  the 
fact  that  it  contained  no  provision  that  the  ad- 
dition should  remain  on  the  premises  did  not 
authorize  a  presumption  of  the  tenant's  right  to 
remove. 

BUI  by  Amanda  V.  Holmes  against  the 
Standard  Publishing  Company  to  restrain  de- 
fendant from  removing  an  alleged  fixture. 
Decree  In  favor  of  complainant 

■   James  E.  Degnan,  for  complainant    John 
S.  Applegate  &  Son,  for  defendant 

EMERY,  V.  0.  Defendant  occupies  as  ten- 
ant premises  of  which  complainant  Is  the 
owner  by  purchase  of  the  fee  from  defend- 
ant's lessor.  The  question  at  Issue  is  wheth- 
er defendant  has  the  right  to  remove  a  frame 
building  erected  by  it  on  the  premises,  or 
whether  the  building  is  a  fixture  attached 
to  the  realty.  The  frame  building  Is  a  one- 
story  addition  or  extension  erected  In  the 
rear  of  the  southerly  portion  or  half  of  a 
two-story  brick  building.  Defendant  was 
the  lessee  of  the  first  floor  of  this  southerly 
half  of  the  building,  together  with  the  lot  in 
the  rear  of  the  southerly  half.  At  the  time 
of  the  lease  the  southerly  half  of  the  store 
building  was  divided  by  a  partition,  and  de- 
fendant proposed  the  erection  of  a  building  in 
the  rear  for  Its  business  of  printing. ,  The 
lease,  dated  February  1,  1897,  between  Cur- 
tis and  Davis,  lessors,  of  the  first  part  and 

Y  1.  Sae  Fixtures,  voL  U,  Cent  Dlt.  i  M. 
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defendant,  lesaee,  of  tte  second  part,  was 
for  the  term  of  five  years  at  the  yearly  rent 

of  irOO,  and  contained  the  following  clause 
as  to  erections  on  the  premises:  "And  it  la 
hereby  understood  and  agreed  that  the  said 
party  of  the  second  part  may  take  away  the 
partition  now  dividing  the  store  into  two, 
and  to  put  a  new  front  in  (said  front  to  be 
subject  to  the  approval  of  the  said  parties 
of  the  first  part),  and  also  to  pnt  np  a  bnildp 
Ing  in  the  rear  of  the  present  store  bnlldlng, 
one  story  high,  and  of  size  and  kind  suitable 
for  the  requirements  and  business  of  the  said 
party  of  the  second  part,  and  also  to  make 
such  interior  ImproT^nents  and  changes  as 
the  said  party  of  the  second  part  may  desire, 
provided  that  no  waste  or  material  injury 
be  done  to  the  building  already  on  the  lot" 
At  the  execution  of  the  lease  there  was  a 
small  one-story  frame  building  on  the  rear 
of  the  southerly  half  of  the  building,  about  30 
f«et  in  depth,  17  feet  in  width,  annexed  to 
the  main  building,  and  communicating  with 
It  by  a  door.  This  frame  building  supported 
an   extension   connecting  with   the   second 

'  story  of  the  main  building,  and  used  in  con- 
nection with  a  photograph  gallery,  the  sec- 
ond-story extension  being  about  24  feet 
long  and  12  feet  wide.  This  one-story  frame 
building  was  entirely  removed  by  the  de- 
fendant, and  defendant  erected  on  the  rear 
of  the  lot,  and  connecting  with  the  portion 
of  the  main  building  leased  by  it,  a  frame 
building  about  20  feet  hi  width  and  61  feet 
In  depth,  and  about  12  feet  high.  In  height 
this  building  erected  by  defendant  Is  the 
same  as  a  frame  extension  erected  on  the 
northerly  half  of  the  main  store  building. 
The  building  erected  "by  defendant  Is  support- 
ed on  the  south  and  west  sides  upon  founda- 
tioDs.  Its  north  side,  as  used,  is  the  south 
aide  of  the  extension  on  the  northerly  part 
of  the  lot,  apd  for  one-half  of  Its  width  the 
east  side  of  the  building  Is  the  main  wall  of 
the  two-story  store  building.  Th^  remaining 
portion  of  this  main  wall  of  the  southerly 
portion  of  the  store  building  has  been  remor- 
«d  by  the  defendant,  and  the  southerly  por- 
tion of  the  building,  from  the  front  of  the 
building  to  the  rear  of  the  frame  extension 
built  by  defendant,  forms  one  apparently 
continuous  room  or  building,  the  celling  and 
floor  being  apparently  continuous.  The  floor 
beams  of  the  extension  rest  upon  and  are 
spiked  to  the  sill  of  the  northerly  extension. 
The  roof  beams  rest  upon  and  are  Rpiked 
to  the  plate  In  the  roof  of  the  northerly  ex- 
tension. The  ridge  or  slope  on  the  roof  of 
this  extension  was  removed  in  order  that 
a  continuous  sloping  tin  roof  might  cover 
both  extensions  at  the  junction.  The  frame 
building  Is  also  attached  to  the  main  build- 
ing, and  it  supports  the  second-story  exten- 
alon.  If  removed,  new  supports  for  the  sec- 
ond-story extension  .will  be  necessary,  and 
the  use  of  this  portion  of  the  premises  will 
l>e  substantially  afCected.  If  the  biulidlng 
orected  by  defendant  be. now  removed,  it  will 


leave  one-half  of  the  southerly  portion  of 
the  first  story  entirely  («>en,  and  waste  to  & 
lesser  extent  will  occur  by  the  separation 
of  the  floor,  ceiling  and  roof  of  the  two  ex- 
tensions and  the  disconnection  of  the  exten- 
sion from  the  main  building.  Among  other 
things',  an  entrance  formerly  existing  at  the 
rear  of  the  building  to  the  cellar  of  the  main 
building  has  been  removed,  and  thia  entcance 
ia  now  through  the  floor  of  the  extension  by 
a  trapdoor.  The  bonding  la  question  Is  In 
fact. annexed  to  the  realty  and  to  the  build- 
ings ahready  on  the  premises,  and  to  some 
extent  It  is  a  substitute  for,  and  supplies  the 
use  of,  a  building  for  which  it  has  been  snb- 
Htltuted.  It  cannot  be  removed  without  tlie 
commission  of  waste,  by  leaving  the  buUd 
Ing  to  which  It  had  been  attached  exposed 
and  In  need  of  repairs.  In  Its  present  condi- 
tion it  is  adapted  to  the  use  of  the  remaining 
buUdlngs.  It  cannot  be  removed  wltbont 
cutting  it  ap  Into  sections,  and,  if  removed.  It 
has  little  or  no  value,  except  for  the  mateil- 
ais  to  be  used  in  reeonstmctton. 

Actual  annexation  to  the  realty  and  appro- 
priate use,  in  connection  tlierewith,  being 
clear,  the  question  is  whether,  from  all  the 
proofs  In  the  case,  the  conclusion  is  to  be 
reached  that  the  defendant,  in  making  tiie 
addition,  intended  it  as  a  perman«it  fixture. 
The  lease,  it  will  be  observed,  was  for  five 
years,  and  contained  an  option  to  renew  the 
lease  at  a  rent  to  be  agreed  on,  or  of  pur- 
chase, in  case  the  leserar  concluded  to  sell 
during  the  defendant's  occupancy.  Taking 
this  privilege  Of  a  long  lease  or  purchase.  In 
connection  with  the  character  of  tiie  building, 
the  mode  of  Its  ann^catlcm.  Its  use  In  con- 
nection with  the  building  to  which  it  is  an 
extension,  the  exposed  condition  of  the  main 
building  If  it  be  removed,  the  uselessnees  of 
the  structure  as. a  building  if  it  be  removed, 
and  All  the  drenmstances  of  the  case  throw- 
ing light  on  the  intention  of  the  defendant  In 
the  annexation  of  the  buUdlng,  I  reach  the 
conclusion  that  this  structure  was  intended 
as  a  permanent  fixture.  The  fact  that  the 
clause,  of  the  lease  containing  permission  for 
the  erection  at  a  building  made  no  provision 
for  its  remaining  upon  the  premises  is  relied 
on  as  a  oonclusive  indication  of  the  Intention 
of  both  parties  that  the  building  should  be 
removed^  and  Pope  v.  Sklnkle  (Sup^  Gt  1882) 
45  N.  J.  Law,  39,  is  referred  to  on  this  point 
That  case  holds  that  inrima  facie  such  cfanse 
may  tsive  rise  to  a  presumption  of  the  right 
to  remove,  but  the  case  decides  clearly  that 
the  whole  question  Is  one  of  intention,  to  be 
determined  by  all  ttie  drenmstances  showing 
the  intention,  the  erection  by  permission  be- 
ing only  one  eircnmstance  from  which  an  in- 
ference is  to  be  drawn.  And  the  express  con- 
dition that  no  waste  or  material  injury  should 
be  dene  to  the  building  already  on  the  lot 
would  seem  to  negative  the  tnferenee  that  the 
removal,  of  a.  building  was  intended  if  the 
building  was  so  annexed  that  its  removal 
would  occasion  waste.    The  offer  of  def end- 
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ant  at  the  argument  (but  not  in  the  auawer, 
or  In  the  application  tor  Injunction)  to  repair 
the  waste  has  no  bearing  njpon  tbe  qneBtloa 
of  his  Intention  In  making  tbe  annexation, 
and  cannot  affect  the  complainants  rights. 
Fortescue  y.  Bovrler,  66  N..J.  Eq.  741,  746^ 
^8  Atl.  445  (C^y,  V.  0.,  1S97).  The  buHdlng 
being  a  permanent  fixture,  which  the  d^endr 
ant  has  no  right  to  remoye,  complainant  is 
entitled  to  an  Injunction  against  (ts  removaJ, 
Is  mder  to  prevent  waste.    Id. 

A.  decree  for  injunction  against  its  Removal 
will  be  advisedt 


(«t  vs.  J.  U  Ctt) 

BICCIO  T.  MAYOR,  ETC.,  OF  OPT*  OF 

HOBOKBN. 

<Conrt  of  Brrors  and  Appeals  of  New  Jene7. 

Sept  21,  1903.) 

CONSTITUTIONAL.  LAW— SPECIAL  LBOISLATION 

—SCHOOL  LAW— RBatlliATIONS- 

CLABSIFICATION. 

1.  For  tbe  purpose  of  legislatian  "proWding 
for  tbe  management  and  support  of  free  pul>- 
Uc  schools,"  classification  of  school  districts  i» 
permissible,  within  due  limits  of  generality,  and 
diversent  legislation  based  thereon  is  not  "local 
or  special,"  within  the  proliibitioa  of  article  4, 
i  7,  par.  11,  of  the  Constitution,  as  amended  in 
1875. 

2.  The  Legislature,  upon  Babdividing  the  vhole 
territory  of  the  state  into  school  districts  coex- 
tensive with  the  municipal  twunds  of  the  sev- 
eral cities,  incorporated  towns,  boroughs,  and 
townships,  may  establish  divergent  regulations 
for  the  management  and  support  of  the  schools, 
based  merely  upon  the  common-law  classifica- 
tion ot  the  municigalities  themselves. 

3.  A  legislative  classification  of  school  dis- 
tricts, proceeding  on  lines  eermane  to  the  ob- 
jects and  purposes  of  tbe  law,  may  serve  to 
malce  general  an  enactment  providing 'for  the 
management,  and  support  of  the  schools.' 

4.  The  so-called  general  school  law  of  1002 
<P.  L.  1902,  p.  69)  classifies  school  districts 
without  adhering  either  to  the  common-law 
ciasstfication  of  municipalities,  or  to  any  method 
of  classification  that  is  germane  to  the  purposes 
of  the '  enactment.  It  Is  therefore  unconstitu- 
tional, as  being  a  local  and  special  law  provid- 
ing for  tlie  management  .and  support  of  free  pub- 
lie  sdiools. 

6.  tJnconstitutional  provisions  may  be  elimi- 
nated from  a  statute  only  where  they  are  in- 
terjected into  an  enactment  otherwise  valid,  and 
are  so  independent  and  seimrable  that  their  re- 
moval will  leave  the  constitutional  features  and 
purposes  of  the  act  substantially  unaffected  by 
tbe  process: 

(Syllabus  by  tbe  Court.) 

Error  to  Supreme  Court . 

Action  by  Michael  Rlcdo  against  the  mayor 
and  council  of  the  city  of  Hoboken.  Judg- 
ment for  defendant  (54  Atl.  801),  and  plain- 
tiff brings  error.    Reversed. 

John  K.  Hardin  and  Malcolm  W.  Niven, 
for.  plaintiff  ia  error.  Robert  H.  McCarter, 
Atty.  Gen.,  James  F.  Mintum.  and  Michael 
Dunn,  for  defendant  in  error.. 

PITNET,  J.  The  .question  presented  for 
■olutian  Is  the  constitutionality  of  the  so- 
called  general  school  law  of  1902,  entitled 
"An  act  to  establish  a  system  of  pqbllc  in- 
struction" (P.  L.  1902,  p.  68).    It,  la  attacked 


as  being  a  "local  or  special  law  providing 
for  the  management  and  supp<»t  of  free  pub- 
lic schools,"  and  theref(»e  prohibited  by  ar- 
ticle 4,  t  7,  par.  11,  of  the  Constitution  am 
amended  In  1875.  The  act  contains  ^250  sec- 
tions. Our  present  inquiry  relates  particu- 
larly to  tliose  portions  that  have  to  do  with 
tlie  home  government  of  the  scImoIa,  as  dla- 
tingnished  from  state  and  county  mperTl- 
slon.  Sections  38  to  41  are  grouped  under 
article  5,  with  tbe  caption  "School  DistiiLcts." 
Sections  42.  to  80  are  grouped  under  article 
6,  with  the  caption  "Boards  of  Education  in 
City  School  Districts."  Seotions  81  to  99 
are  grouped  under  article  7,  with  tbe  cap- 
tion "Boards  of  Education  in  Township, 
Incorporated  Town  and  Borough  School  Dis- 
tricts." Article  6  and  7  provide  separate 
codes  foe.  the. school  districts  covered  there- 
by, respectively.  The  differences  relate  prin- 
cipally to  tbe  mode  of  cltoosing  the  local  trus- 
tees, and  to  the  method  of  raising  mon^s 
for  the  support  and  maintenance  of  the 
schools.  For  city  districts  there  Is  a  refer- 
endum to  the  people  of  .the  question  whether 
the  board  of  education  shall  be  appointed  by 
tbe  mayor,  or  sliall  be  elected  by  the  peo- 
ple. The  annual  financial  budget  is  to  be 
made  up  by  a  board  of  tehool  estimate,  ot 
which  two  members  are  to  be  appointed  by 
tbe  Iraard  of  education  from  Its  own  memtier- 
sblpt  snd  the  common  council  or  other  t>ody 
having  power  to  make  appropriation. of  mon- 
eys raised  by  tax  In  such  city  is  to  appoint 
two  from  Its  membership,  and  these  four, 
together  with  tbe  mayor  or  other  chief  ex- 
ecutive officer  of  the  city,  axe  to  constitute 
the  board.  The  same  l)oard  determines  the 
amounts  necessary  to  be  raised  for  the  pur- 
chase of  lands,  and  construction,  etc.,  of 
:BcbooI  buildings;  the  power  of  appropriating 
and  borrowing  money  for  the  purpose  being 
reposed  in  the  common  ooobcU  or  other  ma- 
bidpal  body.  In  tbe  towiwbip.  Incorporat- 
ed town,  and  borough  scliool  districts,  tbe 
Ixmrd  of  education  is  to  be  chosen  by  tbe 
people  at  tbe  annual  school  meeting.  Such 
questions  as  the  raising  of  money  by  district 
tax,  the  Issuing  of  bonds,  the  purchase  of 
lands  and  construction  of  school  buildings, 
and  tbe  condemnation  of  land,  are  to  be 
decided  by  vote  of  the  people  of  tbe  district 
Tbe  specific  provisions  respecting  tbe  rais- 
ing of  a  district  tax  for  school  purposes  are 
found  la  sections  1791  and  180.  Those  relat- 
ing to  school  district  bonds  are  found  in  sec- 
tions 188  to  193. 

Vrom  tbe  opinion  delivered  by  Mr.  Justice 
Dixon  la  the  Supreme  Court  (54  Atl.  801), 
it  is  manifest  that  tbe  only  question,  discuss- 
ed before  that  court  was.  the  constitutional 
validity  of  a  classification  of  school  districts, 
for  tbe  purpose  of  divergent  legislation,  made 
by  placing  all  city  school  districts  in  one 
class,  and  all  other  school  districts  In  an- 
other class.  Tbe  a<;t  was  dealt  with  as:  if, 
either  by  its  .terms  or  by  force  of  prevloiss 
iegislatloBt:  all   the  school  districts   of  tite 
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state  were  coterminous  wltb  tfae  bounds  of 
some  municipality.  In  this  court,  certain 
features  of  tbe  act  not  adverted  to  below 
were  pointed  out  and  discussed.  As  will  be 
presently  shown,  they  result  in  subdiridlng 
the  two  principal  classes  of  districts  Just 
mentioned,  and  bring  into  play  special  dis- 
criminations, so  that  the  act  does  not  oper- 
ate uniformly  in  all  cities,  nor  uniformly  In 
all  the  other  forms  of  municipality. 

Our  CSonstltutlon,  since  the  amendments 
of  1876,  has  recognized  the  common-law 
classification  of  municipalities  into  counties, 
cities,  incorporated  towns,  boroughs,  vil- 
lages, and  townships;  and  it  is  already  es- 
tablished by  repeated  decisions  of  this  court 
that  the  constitutional  inhibition  against  spe- 
cial legislation  regrnlatlng  the  internal  af- 
fairs of  municipalities  is  not  violated  by 
laws  that  make  distinctions  between  the  dif- 
ferent forms  of  munldpalltiee,  based  merely 
on  the  common-law  classification.  Hermann 
T.  Guttenberg,  68  N.  J.  Law,  616,  44  Atl. 
758;  Boorum  v.  Oonnelly,  66  N.  J.  Law, 
197,  48  Atl.  056,  88  Am.  St.  Rep.  469.  It  is 
equally  well  settled  that  where  the  Legisla- 
ture makes  a  departure  from  the  common- 
law  or  constitutional  classification,  either. by 
subdividing  one  of  the  classes,  or  by  except- 
ing a  part  of  a  class  from  a  given  legisla- 
tive scheme,  the  legislative  classification  thus 
resorted  to  must  be  germane  to  the  purposes 
of  the  enactment  It  must  rest  on  peculiar- 
ities or  characteristics  that  substantially  dif- 
ferentiate the  localities  Included  from  those 
excluded,  and  that  render  divergent  legisla- 
tive enactments  appropriate  to  the  several  lo- 
calities respectively. 

In  the  present  case  we  have  to  consider 
not  only  the  constitutional  prohibition  of  spe- 
cial laws  regulating  municipal  affairs,  but 
the  additional  protiibltion  of  special  laws  "pro- 
viding for  the  management  and  support  of 
free  public  schools."  In  Lowthorp  v.  Tren- 
ton, 62  N.  3.  Law,  796,  44  Atl.  755,  this  court, 
speaking  through  the  present  Chief  Justice, 
Intimated  a  doubt  whether  under  this  clause 
any  classification  of  schools  or  of  school  dis- 
tricts was  permissible.  Upon  full  considera- 
tion we  are  now  unanimously  of  the  opinion 
that  such  classification,  within  due  limits  of 
generality,  is  permissible.  Assuming  that,  for 
purposes  of  local  management  and  support, 
a  single  school  might  be  treated  as  a  natural, 
logical  unit,  and  that  the  adjacent  territory, 
whose  children  should  attend  there  for  edu- 
cation, and  whose  citizens  and  property  own- 
ers ought  to  contribute  especially  to  its  sup- 
port and  to  have  voice  in  its  management, 
might  be  set  apart  as  a  "school  district," 
we  entertain  no  doubt  that  these  units  may 
be  grouped  together,  so  that  single  districts 
may  be  made  to  comprise  numerous  schools, 
combined  for  purposes  of  local  government. 
We  are  likewise  unanimous  in  the  view  that 
schools  and  school  districts  having  charac- 
teristics so  nearly  alike  as  to  require  similar 
treatment  in  legislation  may  be  grouped  to- 


gether in  classes,  and  that  such  classification 
may  be  made  the  basis  of  divergent  legisla- 
tive provisions,  appropriate  to  the  different 
classes,  respectively.  In  the  opinion  of  all, 
a  legislative  classification  of  school  districts, 
proceeding  on  lines  germane  to  the  objects 
and  purposes  of  the  law,  would  serve  to 
make  general  an  enactment  providing  for 
the  management  and  support  of  the  free  pub- 
lic schools. 

Upon  one  question,  however,  the  court  Is 
divided,  and  upon  only  one.  It  Is  this:  May 
the  Legislature,  upon  subdividing  the  whole 
territory  of  the  state  into  school  districts  co- 
extensive with  the  municipal  bounds  of  the 
several  cities,  incorporated  towns,  boroughs, 
and  townships,  establish  divergent  regula- 
tions for  the  management  and  support  of  the 
schools,  based  mer^y  upon  the  common-law 
classification  of  the  municipalities  them- 
selves? A  majority  of  the  members  of  the 
court  Iiave  reached  the  conclusion  that  this 
questica  is  to  be  answered  in  the  afllrmatlTe. 
They  consider  that  the  management  and  sup- 
port of  the  schools  is  so  much  a  matter  of 
local  concern  as  to  admit  of  legislative  treat- 
ment according  to  the  same  lines  of  classifl- 
catlon  that  apply  to  the  general  internal  af- 
fairs of  municipalities.  They  hold,  tbete- 
fore,  that  the  common-law  classification  of 
municipalities  may  l>e  adopted  in  legislating 
about  matters  of  school  management  and 
support,  when  the  school  districts  are  made 
to  conform  to  the  corporate  limits  of  the  mu- 
nicipalities, and  that  the  declarations  to  the 
contrary  in  the  case  of  Lowthorp  v.  Trenton, 
61  N.  J.  Law,  484,  40  AU.  442;  Id.,  02  N.  J. 
Law,  796,  44  Atl.  766— have 'been  In  effect 
overruled  by  the  later  cases  of  Hermann  v. 
Guttenberg,  63  N.  J.  Law,  610,  44  AH.  758; 
Boorum  v.  Connelly,  66  N.  3.  Law,  197.  4S 
Atl.  955,  88  Am.  St  Rep.  460;  and  Lewis  v. 
Jersey  aty,  66  N.  J.  Law,  582,  50  AO.  846. 

A  minority  of  the  Judges,  including  the 
writer  of  this  opinion,  have  found  ourselves 
unable  to  adopt  this  view.  We  give  to  the 
constitutional  prohibition  of  special  laws  re- 
specting schools  an  Independent  fmrce  and 
effect,  unqualified  by  the  prohibition  respect- 
ing municipal  legislation.  We  read  it  in 
connection  with  the  constitutional  mandate 
that  "the  Legislature  shall  provide  for  the 
maintenance  and  support  of  a  thorough  and 
efficient  system  of  free  public  schools  for  the 
instruction  of  all  the  children  In  this  state 
between  the  ages  of  five  and  eighteen  years." 
Assuming  that  the  Legislature  might  make 
the  schools  a  matter  of  special  concern  to 
the  several  municipalities,  either  by  estab- 
lishing school  districts  coterminous  with  mu- 
nicipal districts,  but  having'  separate  local 
government,  or  even  by  delegating  the  man- 
agement and  support  of  the  schools  to  the 
municipal  governments  themselves,  we  are 
unable  to  see  how  the  constitutionai  prohibi- 
tion of  special  laws  for  the  managnnent  and* 
support  of  the  schools  can  be  thus  deprlvea 
of  effect    Differences  in  the  mode  of  school: 
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management  and  sapport,  that  are  made  to 
depend  upon  the  mere  circumstance  that  one 
group  ot  schools  Is  located  within  a  "city," 
and  another  group  located  within  an  '%icbr- 
porated  town,"  seem  to  ns  Inconsistent  with 
the  Constitution.  Snch  was  the  decision  in 
the  Lowthorp  Case,  and  we  are  unable  to  see 
that  ttiat  decision  has  been  expressly  or  by 
necessary  implication  oyermled  up  to  the 
present  time. 

Accepting,  however,  the  view  of  the  ma- 
jority in  the  present  case  as  settling  the  law 
upon  this  topic,  it  follows  that  if  the  statute 
under  consideration  had  made  the  school  dis- 
tricts everywhere  coterminous  with  munici- 
pal boundaries,  and  had  based  its  divergent 
provisions  respecting  school  management  and 
support  upon  the  common-law  classification 
of  the  municipalities,  the  act  would  have 
been  sustained. 

But  we  are  all  of  the  (pinion  that  this  act 
contravenes  the  Constitution,  in  that,  while 
assuming  to  adopt  in  general  the  common- 
law  classification.  It  makes  exceptions  and 
distinctions  with  respect  to  certain  school  dis- 
tricts that  are  arbitrarily  set  apart  and  sep- 
arately legislated  about,  or  left  subject  to 
previous  legislation,  in  such  a  manner  as  to 
render  the  act  local  and  special,  wltltln  the 
constitutional  Interdict  How  this  is  done, 
we  will  attempt  to  point  out.  As  already  re- 
marked, article  6  assumes  to  provide  a  code 
of  government  for  "city  school  districts";  ar- 
ticle 7,  a  code  for  "township,  Incorporated 
town  and  borough  school  districts."  If  all 
school  districts  were  included  in  one  or  the 
other  of  these  classes,  and  if  each  code  con- 
sisted of  regulations  uniformly  <q;>erative  up- 
on the  class  in  question,  the  common-law 
method  of  classification  would  be  satisfied. 
Such,  however,  is  not  tlie  case. 

The  provisions  respecting  the  delimitation 
of  the  districts  are  found  principally  in  sec- 
tion 33  of  the  act  (page  80),  which  reads 
as  follows:  "Sec  83.  Each  township,  city 
and  Incorporated  town  shall  be  a  separate 
school  district,  but  each  incorporated  village 
and  each  borough  hereafter  created,  shall  re- 
main and  be  a  part  of  the  school  district  in 
which  said  incorporated  village  or  borough 
shall  be  situate  at  the  time  of  Its  incorpora- 
tion; and  each  borough  heretofore  tnooxpo- 
rated  which  shall  not  have  assumed  the  fane- 
tioni  of  a  separate  school  district  by  the  elec- 
tion of  a  board  of  education,  or  which  shall 
not  have  actually  acted  as  a  separate  school 
district,  shall  be  and  remain,  and  shall  be 
deemed  to  have  been  and  remained,  a  part 
of  the  school  district  in  which  it  was  situ- 
ate at  the  time  of  its  incorporation  as  a  bor- 
ough, any  law  to  the  contrary  notwithstand- 
ing: provided  that  whenever  It  shall  appear 
to  the  State  Superintendent  of  Public  In- 
Btractloii  that  the  best  interests  of  any  bor> 
ough  require  that  it  I>e  a  separate  school  dis- 
trict he  shall  make  an  order  creating  such 
borough  a  separate  school  district.  Such  or- 
der shall  not  ta|ce  effect  until  approved  b; 


the  State  Board  of  Education:  provided  fur- 
ther, that  nothing  in  this  section  shall  be  con- 
strued as  abolishing  any  school  district  which 
shall  have  assumed  the  functions  of  and  act- 
ed as  a  separate  school  district  by  the  elec- 
tion of  a  board  of  education  prior  to  the  in- 
troduction of  this  act,  or  changing  the  bonnd- 
aries  of  any  school  district  possessing  com- 
plete official  autonomy  prior  to  the  introduc- 
tion of  this  act,  but  snch  district  shall  be  and 
remain  a  separate  school  district  until  con- 
solidated with  an  adjoining  school  district  as 
hereinafter  provided." 

It  will  be  perceived  at  once  that  this  sec- 
tion makes  little,  if  any,  change  in  the  ter- 
ritorial boundaries  of  the  districts  as  they  ex- 
isted de  facto  at  the  time  the  act  was  passed. 
The  case  Is  submitted  to  ns  without  either 
findings  of  fact,  or  evidence  upon  which  to 
base  a  finding  of  fact,  determining  the  actual 
bounds  of  the  school  districts  as  they  ex- 
isted prior  to  this  act  If,  however,  they 
had  been  uniformly  coterminous  with  munic- 
ipal boundaries,  tiie  second  proviso  of  sec- 
tion 33  would  have  been  uncalled  for.  There- 
fore that  proviso  amounts  to  a  legislative  dec- 
laration that  there  existed  certain  school 
districts  whose  boundaries  did  not  conform 
to  the  limits  of  the  municipalities.  It  la  a 
matter  of  common  knowledge  that  prior  to 
the  year  1894  such  nonconformity  was  the 
rule,  and  not  the  exception.  Partly  under 
special  charters,  and  partly  under  the  opera- 
tion of  general  laws,  the  territory  of  the  state 
had  been  divided,  for  the  purposes  of  school 
management  and  support.  In  such  manner 
that  a  single  township  or  other  municipality 
often  comprised  several  school  districts,  while 
certain  other  school  districts  were  made  up 
of  parts  of  two  or  more  townships,  or  even 
parts  of  twf>  or  more  counties;  and  In  some 
Instances  a  single  district  was  so  made  up 
as  to  comprise  the  whole  territory  of  a  mn- 
niclpallty  and  part  of  an  adjoining  territory. 
By  an  amendment  to  the  general  school  act 
of  1874,  approved  Hay  25,  18D4  (P.  L.  1894, 
p.  506;  Oen.  St  p.  3055),  an  attempt  was 
made  to  render  district  lines  generally  con- 
formable to  municipal  boundaries,  but  the 
operation  of  the  act  was  in  this  respect  lim- 
ited by  certain  provisos,  notably  those  con- 
tained in  sections  23  and  24,  which  made  spe- 
cial regulations  with  r^ard  to  school  dis- 
tricts acting  under  special  charters.  In  the 
following  year  a  further  .  supplement  was 
enacted  (P.  L.  1886,  p.  114;  Oen.  St  p.  8062) 
enabling  the  boards  of  education  of  any  two 
adjoining  school  districts  to  alter  the  bound- 
ary line  between  their  districts.  And  still 
another  supplement  (P.  L.  1885,  p.  608;  Oen. 
St  p.  3067)  made  special  provisions  respect- 
ing the  bounds  of  certain  specially  incorporat- 
ed school  distrlcta,  and  at  the  same  time 
enabled  adjoining  districts  to  become  com 
8<dldated.  ■  . 

We  do  not  tmdertake  to  say  whether  other 
laws  are  to  be  found  upon  the  statute  book, 
ui)der  whoae  operation  school  district  bound- 
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«rlefl  lu^ye  been  rendered  QpncQiuC^nnable  to 
inunldpal  boundaries,  Bnongh  has  been 
■aid  to  show  that  section  33  of  the  present 
act,  by  Its  second  proyl^,  excepts  from  the 
force  and  eVect  of  Us  earlier  clauses  a.  go)np 
or-  groups  of  school  districts  set  apart .  by 
tbemselxes  according  to  aj^bltraiy  cbaracter- 
Istics  tbat  existed  at  the  time  of  tbe  {tassage 
of  tbis  act  It  would  seem  tbat  specially  in- 
eorporated  districts  tbat  were  excepted  from 
tbe  (deration  of  tbe  act  of  1891— districts 
-whose  bounds  had  been  so  altered  since  tbat 
act  as  not  to  be  coterminous  with  a  mu- 
nicipaUty>  consolidated  districts,  and  any  oth- 
er district,  tbat  comprised  only  a  part  of  the 
territory  of  a  municipality,  or  parts  of  two  ta 
more  municipalities,  or  the  whcde  of  a  mu- 
nicipality and  part  of  another— remain  as  be- 
fore. In  view  of  the  saving  clauses,  it  Is  dliil- 
jmlt  to  ascribe  any  force  or  effect  to  section 
33,  in  tbe  direction  of  rendering  existing  dis- 
tricts coterminous  with  the  municipalities. 
What  its  effect  might  be  upon  school  districts 
hereafter  created,  or  .upon  the  territory  of 
mtmicipalitles  hereafter  incorporated,  need 
not  be  considered.  Nor  are  we  now  ques- 
tioning the  power  of  the  Legislature  with  re- 
spect to  ectoblishing  the  bounds  of  school 
districts.  Our  present  concern  is  with  tbe 
method  of  their  classification  for  the  purposes 
of  this  act  It  is  plain  tltat  tbis  dassiflca- 
tlon  does,  not  uniformly  follow  the  common- 
law  classiQcatlon  of  tbe  mualcipalitlee,  for 
tbe  distric^tsdo  not  uniformly  ecocide  with 
the  botpids  of  the  munidpalittes  tbemselTes. 
How  any  exceptions  are  permitted  by  tbe 
act  la  obscure,  and  there  is  nothing  before 
us  to  elucidate,  this  question.  That  excep- 
tions exist  is  entirely  clear.  That  they  are 
arbitrarily  made  is  equally  so. 

An  examination  of  articles  6.  and  7  will 
disclose  tbat  tbe  govemmental  reguiatiens 
therein  contained  are  applicable  in  terms 
only  to  8cho<d  districts  that  are  coextensive 
with  the  bounds  of  a  single  municipality. 
It  la  at  least  doubtful  whether  they  apply  to 
a  district  comprising  only  a  part  of  one  mu- 
nicipality, or  comprising  parts  of  two  or  more 
municipaUties.  Tliat  they  were  not  intended 
to  be  applied  in  their  entirety  to  all  the  school 
districts  of  tbe  state  Is  rendered  quite' plain 
by  section  244  (page  165),  which  Is  as  fol- 
lows: "In  any  school  district  wjblcb  com- 
l»rlses  a  mnnieipality  and  a  portion  of  an  ad- 
Joining  mnnidipallty,  members  of  tbe  board 
of  education  shall  be  selected  in  the  same 
manner  in  all  respects  as  they  are  selected  in 
said  district  at  the  time  of  the  passage  of 
this  act  and  moneys  for  tbe  maintenance  of 
public  schools  therein  'sball  be  ordered, '  as- 
sessed, levied  and  collected  in  the  same  man- 
ner as  they  are  ordered,  assessed,  levied  and 
collected  tiierein  at  the  time  of  the  passage 
of  this  act"  'W0  should  note,  also,  tbat 
part  of  section  249  which  declares  tliat  mem- 
bers of  boaidlB  of  education  fat  all  township. 
Incorporated  town,  and  borough  school  dis- 
tricts shall  continue  to  be  elected  m  appoint- 


«4  in.  the  same  manner  as  said  members  have 
been  Iieretof<^  elected  or  appointed.  There- 
fore, in  respect  at  least  to  two  principal  mat- 
ters relating  to  the  management  and  support 
of  the  schools  (to  wit,  tlie  selection  of  the 
local  trustees,  ;aiid  the  ordering  and  raising 
of  monkeys  .for  maintenance  of  the  schools), 
arbitrary  exceptions '  have  been  made  from 
t^e  general  ai^licancy  of  articles  6  and  7. 

In  section  250  we  find  the  declaratloa  tliat 
"all  jKhool  districts  shall  hereafter  tie  gov- 
erned solely  by  the  provisions  of  tbis  act" 
and  a  general  repealer  of  inconsistent  provi- 
sions. It  Is  manifest  however,  that  this  lan- 
guage cannot  have  the  effect  of  overriding  fe- 
cial saving  clauses  and  provisos  contained  In 
the  act  Itself.  It  cannot  subject  to  the  pro- 
visions of  article  S  or  of  article  7  any  school 
district  that  is.  not  within  tbe  descriptive 
terms  of  those  articles.  Neither  can  any  dis- 
trict so  far  as  the  selectioiii  of  members  of 
the  board  of  education  and  the  ordttlng  and 
raising  of  moneys  for  school  support  are  con- 
cerned, be  governed  by  section  244,  and  at 
Oie  same  time  be  governed  by  inormslstant 
provisions  contained  in  article  6  or  in  arti- 
cle 7.  In  short  >the  language  quoted  ttom 
sectioa  250  must  be  construed  as  bringing 
all  school  districts  within  the  provlsioiis  of 
this  act  so  far  and  so  far  only  as  those  pro- 
visions in  terms  apply  to  any  district  in  ques- 
tion. 

Two  farther  clauses  of  this  act  require 
specific  mention  at  tlils  point  In  section  24S 
there  is  a  clause  couflrming  all  elections  or 
submissions  to 'the  voters  of  any  bcIkmI  dis- 
trict under  the  general  scbool  law  of  1900, 
of  the  question  whether  in  such  district  the 
board  of  education  ^should  be  elected  by  tbe 
people  me  otherwise,  -with  tbe  declaration  that 
in  every  'such  district  bareafter  tbe  board  of 
educetioh  shall,  if  tlw  people  have  TOted  in 
favor  of  an  appointive  board,  lie  appointed 
and  organized  under  the'  provisions  of  sec- 
tion 42  of  this  act  and,  if  the  people  have 
voted  In  favor  of  an  elecdve- board,  they  sliall 
be  elected  and  organised  under  tlie  provisions 
of  section  43  of  this  act  Section  246  at  tbe 
same  time  confirms  all  elections  for'  members 
of  tbe  board  of '  education  held  pursuant  to 
the  act  of  1900;  and  constitntes  tbe  members 
so  elected  as  the  board  of  educatl<xi  of  sucli 
scbool  district  a  corporation,  as  if  organixed 
under  Section  48  of  tbe  present  act  Again, 
there  is  a  proviso  appended  to  section  260 
declarlng'that  this  act  shall  not  repeal  <*r 
affect  tbe  provistons  of  any  general  act  which 
may  have  been- -or  which  may  hereafter  be  ac- 
cepted by  a'  vote  of  the  people  in  any  dty  or 
scbool  district  4n  this  state."  Now,  under  the 
act  of  1900  (P.  L.  1900,  pp.  200,  207.  Sf  45, 
46),  a  referendum  -npon  the  question  'Whether 
the  school  board  should  be  elected  or  appoint- 
ed Was  granted  to  every  munldpaUty,  irre- 
spective of  Its  form  of  incorporation,  pro- 
vided it  were  divided  into  wards.  In  mu- 
nicipalities not  divided  Into  'wsrds  there  was 
tui  referendum,  and  Che  meoibers  of  tb« 
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board  of  edacatlon  were  In  all  ease*  to  be 
elected  by  the  i>eopIe,  tbe  only  local  option 
being  as  to  the  number  of  members  that 
should  constitute  tbe  board.  P.  L.  1000,  p. 
217,  (S  80,  86,  etc.  It  was  this  dlscHmbui- 
tlon  between  scbool  districts  in  municipali- 
ties divided  into  wards,  and  scliool  districts 
in  municipalities  not  so  divided,  that  was 
held  illusory  and  unconstltntional  by  this 
court  In  Lewis  v.  Jersey  Oity,  «6  N.  J.  Law, 
582,  60  At];.  846.  Thus  the  effect  of  section 
246  of  tbe  act  of  1002,  and  ot'ihe  proviso  of 
section  200,  in  oonflrming  a  referendum  there- 
tofore held  under  the  act  of  1000,  is  to  per- 
petuate the  canseguences  of  an  unconstlta- 
Uonal  classification  of  school  districts,  in  a 
limited  number  of  localities  that  happen  to 
have  taken  action  under  tbe  void  law  prior  to 
the  enactment  of  the  present  one.  Tot,  un- 
der the  present  act,  while  a  somewhat  simi- 
lar and  perhaps  identical  referendum  is 
open  to  city  districts,  subject  to  some  qualifl- 
catloas  (P.  L.  1002,  p.  06,  i  80),  it  is  not  open 
to  districts  that  are  situate  In  townships^ 
lacotporated  towns,  and  boroughs.  The  refcar- 
«idiim  contained  in  section  348  is  not  Identi- 
cal, for  it  relates  not  simply  to  the  method 
«t  selecting  the  school  board,  but  to  the 
powers  of  the  board  and  the  other  provisions 
regulating  the  management  and  support  of 
the  schools.  If  tbe  effect  of  sectioni  246,  in 
confirming  tlie  results  of  a  previous  refer- 
endum, was  to  lead  to  uniformity.  It  might 
be  supported.  Tiger  v.  Morris  Common 
Pleas,  42  N.  J.  Law,  631;  Bomsted  v.  Oov* 
em,  47  N.  J.  Law,  868,  1  Atl.  635;  Oovera 
▼.  Bnmstead,  48. N.  J.  Law,  612,  0  Atl.  577. 

Now,  with  respect  to  cities  that  are  dlvldr 
ed  Into  wards,  the  confirmed  referendum  does 
tend  to  uniformity,  because  by  the  act  of 
1802  they  are  placed  on  the  same  basis  as 
cities  not  divided  into  wards;  and -the  cir- 
cumstances of  the  referendum  having  bean 
employed  prior  to  the  adoption  of  the  act 
of  1902  might  be  treated  as  immaterial.  Tblt 
is  on  the  assumption  that  tbe  subjeat-matter 
of  the  referendum  was  the  same  under  the 
act  of  1000  as  under  the  act  of  1902— a  point 
we  do  not  stop  to  critically  examine.  But 
with  respect  to  townships,  incorporated 
towns,  and  borouglis  that  are  divided  into 
wards,  tbe  effect  of  section  246  is  to  produce 
diversity.  For  those  divided  Into  wards  that 
have  heretofore  employed  the  referendum 
must  have  an  appointive  school  board  if  tbey 
have  so  voted,  whereas  townshipa,  incorpo- 
rated towns,  and  boroughs  tliat  have  no 
wards,  and  those  that  Iiave  wards,  but  have 
heretofore  voted  for  an  elective  board  or  did 
not  vote  at  all  ujran  the  qnestIon«  must  here- 
After  have  elective  txtards. 

Returning  to  section  33,  it  will  be  noticed 
that  boroughs  are  thereby  divided  into  two 
classes.  The  territory  of  boroughs  bereto- 
fore  Incorporated,  if  already  organlaed  as 
a  separate  school  district,  is  to  so  remain, 
unless  afterwards,  consolidated  with  adjolnr 
lag  .tezrltory.       In   boroughs   hereafter  In- 


corporated, the  pe<q)Ie  are  not  to  have  Inde- 
pendent school  government,  unless  the  State 
Superintendent  of  Public  Instruction  and  tbe 
State  Board  of  Bducatlon  shall  unite  la  so 
determining.  If  any  rational  basis  exists 
for  tbls  discrimination,  it  has  not  been  point- 
ed out'  Again,  sections  81  and  82  seem  to 
embody  some  arbitrary  discriminations  re- 
specting tbe  membership  of  those  boards  of 
education  that  ate  subject  to  the  provisions 
of  artlde  7.  It  is  unnecessary,  however,  to 
spend  time  upon  the  point  We  must  not  be 
understood  as  undertaking  to  make  an  ex- 
haostive  disdosore  of  all  tbe  special  features 
in  so  Tolnmlnons  a  statute.  Enough  has 
been  said  to  demonstrate  that  the  act  ad- 
heres neither  to  the  common-law  clasalflca- 
tlon  of  municipalities,  nor  to  any  legislative 
classification  that  is  germane  to  the  subject- 
matter.  The  classiflcation  of  school  districts 
is  intricate,  and  not  easily  followed.  Plainly, 
however,  numerous  subclasses  ure  dealt  with, 
and  these,  as  a  rule,  are  distinguishable  only 
by  unimportant  characteristics.  As  already 
appears,  these  minor  classifications,  as  they 
may  be  called  for  convenience,  are  made  the 
basis  of  discriminations  in  tbe  act  that  have 
no  reasonable  pertinency  to  the  needs  or  dr- 
cumstances  of  the  districts  thus  set  apart 
Tbo  dasslficatlon  Is  purely  arbitrary.  It 
was  very  properly  conceded  by  the  learned 
Attorney  General  that  in  tbls  respect  the 
act  ondCT  consideration  is  in  contravention 
of  the  fundamental  law. 

It  is  argued,  however,  that  these  unconsti- 
tutional features  may  be  treated  as  excres- 
cences upon  the  general  scheme  of  the  act, 
and  may  be  totally  disregarded,  leaving  the 
statute  in  Its  main  features  to  remain.  Up- 
on this  question  we  adhere  to  the  declara- 
tion of  Mr.  Justice  Depue,  afterwards  Chief 
Justice,  speaklug  for  this  court  hi  Johnson 
V.  State,  59  N.  J.  Law,  536,  639,  37  Atl.  949, 
050,  88  L.  R.  A.  373:  "It  is  undoubtedly  ele- 
mentary law  that  the  same  statute  may  be 
In  part  constitutional  and  in  part  unconstl- 
tntional, and,  if  the  parts  are  wholly  Inde- 
pendent of  each  o^er,  that  which  is  constitu- 
tioual  may  stand,  and  that  which  is  uncon- 
stitutional will  be  rejected;  but  if  the  dif- 
ferent parts  of  tbe  act  are  so  intimately 
connected  with  and  dependent  upon  each  oth- 
er as  to  warrant  a  belief  that  the  Legisla- 
ture Intended  them  as  a  whole,  and  that  if  all 
could  not  be  carried  into  effect  the  Legisla- 
ture would  not'have  passed  the  residue  inde- 
pendently, and  some  parts  are  unconstitution- 
al, an  the  provisions  which  are  tlwis  depend- 
ent upon  each  other  must  fall."  In  tbe 
absence  of  any  express  declaration  to  the  con- 
trary contained  in  tbe  act  itself,  the  pre- 
sumption is  that  the  Legislature  intended 
any  given  enactment  to  be  effective  In  its 
entirety.  Iowa  Life  Ins.  Co.  v.  Bast  Mat 
Life  Ins.  Co.,  64  N.  J.  Law,  340^-346,  45  Atl. 
762.  In  seeking  the  legislative  intent  the 
presumption  is  agalnfft  any  mutilation  of  a 
statute,  and  ttie  courts  will  resort' to  elimina- 
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tlon'  only  where  an  unconstttatiqDid  provision 
la  Interjected  into  a  statate  other wiae  valid, 
and  la  so  Independent  and  separable  that  its 
removal  will  leave  the  constitjitional  features 
and  purposes  of  the  act  substantlaUy  unaf- 
fected by  the  process. 

Asstuning  the  act  sub  Judice  to  be  consti- 
tutional in  Its 'general  features,  we  might 
perhaps  say  that  so  much  of  section  246  as 
undertakes  to  perpetuate  the  discriminations 
that  result  from  the  employment  of  a  ref- 
erendum under  a  previous  unconstitutional 
statute  might  be  exscinded  as  a  mere  excres- 
cence. But  the  other  discriminationB  stand, 
we  think,  on  an  entirely  different  basis. 
Section  83,  for  instance,  contains  in  and  of 
itself  nothing  unconstitutional,  unless  it  be 
the  provisions  respecting  borouglis.  It  pur- 
ports to  establish  the  bounds  of  the  several 
school  districts  of  the  state,  and,  as  already 
mentioned,  it  leaves  the  existing  school  dis- 
tricts to  remain  as  they  stood  prior  to  the 
passage  of  the  act;  no  existing  school  dis- 
trict being  abolished  or  being  clianged  in  re- 
Biiect  to  its  boundaries.  We  are  not  prepared 
to  say  that  the  Legislature  may  not  by  spe- 
cial act  create  a  school  district.  Just  as  they 
create  new  municipalities,  by  the  delimita- 
tion of  a  specified  portion  of  the  area  of  the 
state  for  that  purpose.  What  may  be  done 
by  specific  description  may  be  done  by  ref- 
erence to  other  legislation  or  by  reference 
to  the  existing  status.  The  unconstitution- 
ality of  the  present  law  arises  not  from  the 
mode  in  which  the  bounds  of  the  several 
school  districts  are  pointed  out  in  section 
33,  but  from  the  mode  in  which  the  act 
elsewhere  makes  discriminations  between  dif- 
ferent school  districts,  with  respect  to  the 
management  and  support  of  the  public 
schools  therein,  on  grounds  of  distinction 
that  render  the  act  local  and  special.  More- 
over, if  section  33  were  unconstitutional,  in 
enacting  that  each  township,  city,  and  In- 
corporated town  shall  be  a  separate  school 
district,  wbile  at  the  same  time  providing 
that  nothing  In  the  section  should  be  con- 
stmed  as  abolishing  or  changing  the  bound- 
aries of  any  existing  school  district,  how 
can  It  be  said  that  It  is  the  proviso  which 
contains  the  unconstitutional  feature?  The 
proviso  establishes  nothing,  enacts  nothing. 
It  IS'  merely  a  total  or  partial  negation  of 
what  is  contained  in  the  earlier  part  of  the 
section.  If  we  were  to  strike  out  the  pro- 
viso, we  should  be  giving  to  the  former  part 
of  the  section  a  meaning  tliat  the  Legisla- 
ture has  in  the  same  breatli  declared  it  was 
not  to  hav&  Manifestly,  we  should  be  ex- 
ercising the  functions  of  a  Legislature,  not 
of  a  court.  And  if  we  should  attempt  to 
eliminate  any  portion  of  the  section,  by  what 
process  of  reasoning  could  we  come  to  the 
conclusion  that  the  I^eglslatnre  considered 
the  second  proviso— the  negative  part  of  the 
section— less  Important  than  the  afiOrmative 
portion.  The  proviso  has  a  wider  scope  than 
all  that  precedes  it,  since  it  saves  from  the 


operation  of  the  enacting  clauses  all  scbotd 
districts  existing  de  facto  at  the  passage  of 
the  act— that  Is  to  say,  the  entire  territory 
of  the  state.  If,  therefore,  any  part  of  sec- 
tion 88  can  be  treated  as  comparatlvdy  in- 
significant, it:  would  be  the  enacting  clauses, 
and  this  would  nullify  the  entire  section. 
Were  this  done,  we  should  still  have  the  de 
facto  school  districts  as  they  stood  at  the 
passage  of  the  act,  some  of  them  cotermi- 
nous with  the  bounds  of  cities,  townships, 
incorporated  towns,  or  boroughs,  and  a  re- 
maining group  not  coterminous  with  any 
municipality,  being  either  made  up  of  a  por- 
tion of  one  municipality,  or  portions  of  two 
or  more  municipalities,  or  comprising  the 
whole  of  one  municipality  and  a  portion  of 
another.  Then  we  find  article  6  prescribing 
a  code  for  city  school  districts:  article  7,  a 
code  for  township,  incort>orated  town,  and 
borough  school  districts;  and  section  214, 
applying  especially  to  those  districts  wlilcfa 
comprise  a  municipality  and  a  portion  of  an 
adjoining  municipality,  so  far  as  the  selec- 
tion of  members  of  the  board  of  education 
and  the  ordering  and  raising  of  school  mon- 
eys are  concerned.  The  very  presence  of 
section  244  In  this  act  shows  that  the  pro- 
visions of  articles  6  and  7  were  not  intended 
to  apply  to  composite  districts.  If,  there- 
fore, we  could  even  eliminate  section  244  as 
unconstitutional,  it  would  leave  the  districts 
therein  described  out  of  the  act,  nnless  we 
could  give  to  the  other  portions  of  the  act 
a  meaning  tliat  the  Legislature  did  not  ascribe 
to  them.  Nor  is  the  matter  much  bettered 
by  the  declaration  in  section  260  "that  all 
school  districts  shall  hereafter  be  governed 
solely  by  the  provisions  of  this  act,"  even  If 
we  could  Ignore  the  second  proviso,  wliich 
saves  the  provisions  of  any  general  act  there- 
tofore accepted  by  vote  of  the  peo^rie  in 
any  city  or  school  district.  Supposing  a  dis- 
trict to  l»e  made  up  In  part  of  city  territory 
and  In  part  of  township  territory,  by  what 
provision  of  the  act  is  it  to  be  governed? 
Is  It  by  article  6,  wliich  applies  to  city  school 
districts,  oc  by  article  T,  which  applies  to 
township  school  districts?  It  is  impossible 
to  ascribe  to  the  Legislature  such  an  intent; 
eqnally  impossible  to  suppose  that  they  con- 
templated that  one  set  of  regulations  should 
apply  to  one  portiofi  of  the  school  district, 
and  another  set  to  the  remaining  portion. 

Our  attention  is  called  to  a  supplemoit 
approved  March  2,  1908  (P.  L.  p.  22),  by 
which  sections  244  and  290  are  amended. 
Under  Allison  v.  C!orker,  67  N.  J.  Law,  596, 
132  Atl.  362,  60  L.  R.  A.  564,  the  amendments, 
so  far  as  they  go,  may  relieve  the  act  of 
unconstitutionality.  This  could  have  no  ef- 
fect upon  the  present  decision,  however,  for 
this  case  arose  before  the  passage  of  the 
supplement  The  effect  of  the  supplement 
is  to  strike  out  the  second  proviso  of  sectioa 
250,  and  thereby  to  eliminate  one  feature 
which  seems  to  contribute  to  render  the 
act   unconstitutional.    But   section   244,   as 
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amended,  wblle  conferring  npon  the  board 
of  education  In  any  Bcbool  district  which 
comprises  a  municipality  and  a  portion  of  an 
adjoining  municipality  or  municipalities  the 
same  powers  and  duties  proTided  in  article 
7  of  the  act  of  1902,  atlU  retains  that  feature 
which  perpetuates  the  former  method  of 
selecting  the  boards  of  education  and  of  rais- 
ing money  for  the  school  support  little 
seems  to  be  gained  in  the  direction  of  gen- 
erality by  subjecting  composite  districts  to 
the  provisions  of  article  7,  for  the  result  is, 
in  the  case  of  a  school' district  comprising  a 
<dty  and  a  portion  of  an  adjoining  township, 
that  the  district  would  bfe  governed  by  the 
township  code,  although  the  greater  part  of 
Its  territory  might  be  within  the  city. 

For  these  reasons,  the  Judgment  of  the 
Supreme  Court  must  be  reversed,  and  the 
proceedings  under  review  be  -set  aslde^  with 
costs. 


KICHARDSON  t.  HATCH. 

<Conrt  of  Chancery  of  New  Jersey.     Oct  12, 

1908.) 

PARTNERSHIP— ACCOTTNTINO— SBTTLKHBN'F-' 
OVERDKAFTS—INTBRBST— FINDINGS. 

1.  In  a  bill  for  the  settlement  of  the  affairs  of 
a  partnership  after  the  death  of  one  of  the 
partners,  evidenee  held  to  justify  a  finding  that 
a  settlement  had  been  entered  into  between  the 
partners  on  a  certain  date,  at  which  time  their 
accoonts  had  been  balanced. 

2.  Where,  in  a  suit  for  the  settlement  of  the 
affairs  of  a  partnership,  it  was  established  that 
the  partners  nad  settled  their  accounts  on  a  par- 
ticular date,  a  finding  of  a  master  disallowing 
the  sarviving  partner's  dafan  for  interest  on  an 
alleged  balance  overdrawn  by  the  deceased  part- 
ner at  and  l)efote  the  date  of  the  settlement 
was  proper. 

Action  by  Jose]^  E.  Richardson,  as  admin- 
istrator of  the  estate  of  Joseph  Hatch,  de- 
ceased, against  B.iigb  Hatch.  On  exceptions 
to  the  report  of  a  master.    Overruled. 

The  bill  In  this  cause  Is  filed  by  Joseph  K. 
Richardson,  aa  administrator  with  the  will 
annexed  of  Joseph  Hatch,  deceased,  and 
makes  as  sole  defendant  Hugh'  Hatch.  The 
blU  alleges  that  in  1809  Joseph  Hatch,  in  his 
lifetime,  and  his  brother,  the  defendant, 
Hugh  Hatch,  entered  into  a  partnership  for 
the  manufacture  of  bricks,  etc  No  wilttea 
articles  of  copartnership  were  made  between 
the  parties,  and  they  had  no  special  agree- 
ment except  that  the  profits  of  the  concern 
were  to  be  eqaally  divided  betwemi  them. 
The  copartnership  continued  until  the  8d  day 
of  June,  1898,  when  Joseph  died,  leaving  a 
last  win,  which  the  complainant  in  this  cause 
has  undertaken  to  execute  as  administrator 
with  the  will  annexed.  The  bill  further  al- 
leges that  the  defendant,  Hugh  Hatch,  the 
surviving  partner,  claimed  the  right  to  settle 
up  the  copartnership  business;  that  he  has 
neglected  to  present  such  an  account  as  fully 
settles  the  same;  that  moneys  are  ovring  to 
the  estate  of  Joseph— a  ;iettlement  which  the 


complainant  Is  tinable  to  recover  without  an 
accounting.  He  prays  that  the  defendant, 
Hugh  Hatch,  may  answer  without  oath,  and 
that  he  may  render  an. account  of  the  said 
partnership,  so  that  it  may  be  ascertained 
what  balance,  if  any,  is  due  to  each  of  the 
said  partners.  The  answer  of  the  defendant, 
Hugh  Hatch,  admits  the  equal  partnership 
between  Joseph  and  Hugh,  states  that  the 
real  estate  owned  by  the  firm  has  been  divid- 
ed and  settled,  and  that  the  defendant,  subse- 
quent to  the  death  of  Joseph,  has  paid  to  the 
complainant,  as  Joseph's  representative,  the 
sum  of  $8,285  on  account  of  his  Interest  In 
the  business  of  the  firm,  and  that  by  that  set- 
tlement the  Interest  of  Joe^h  was  overpaid 
$424.79  by  mistake,  and  that  by  a  true  and 
accurate  account  between  the  partners  there 
is  a  balance  due  to  the  defendant  from  the 
estate  of  Joseph  to  the  amount  of  $424.27. 
■To  the  answer  as  originally  filed  the  defend- 
ant has  appended  a  tabular  statement  of  ac- 
count, giving  the  amounts  placed  to  the  credit 
of  Joseph  and  of  Hugh  in  the  conduct  of  the 
partnership  business,  showing  that  previous 
to  Mardi  ^,  1885,  Joseph  had  considerably 
overdrawn  his  accoont  For  this  overdraft  a 
summary  annexed  to  the  answer  charges  In- 
terest against  Joseph's  estate.  Upon  this  ba- 
sis the  account  filed  vrith  tbe  answer  exhibits 
a  summary  claiming  that  the  final  balance 
In  favor  of  Hugh  Hatch  Is  $424.79.  Subse- 
quently the  defendant,  Hugh  Hatch,  filed  a 
supplement  to  his  answer,  exhibiting  addi- 
tional statements  of  his  transactions  as  sur- 
viving partner  since  the  death  of  Joseph;  It 
appearing  that  a  statement  of  account  was 
necessary  between  the  parties,  an  order  of 
reference  was,  by  consent  of  parties,  made 
to  Richard  T.  Miller,  Esq.,  one  of  the  special 
mastera  of  this  court,  to  state  an  account  ol 
the  partnership  dealings  between  Joseph 
Hatch  In  his  lifetime  and  the  defendant, 
Hugh  Hatch,  and  the  transactions  of  Hugh 
Hatch  as  surviving  partner  since  the  death 
of  Joseph.  Under  this  consented  reference 
the  master  has  taken  some  testimony  and 
stated  an  account,  the  result  of  which  Is 
that  he  finds  that  there  Is  due  from  the  de- 
fendant Hugh  Hatch,  to  the  complainant 
representing  the  estate  of  Joseph  Hatch,  a 
final  sum  of  $0,156.53.  Upon  the  coming  In 
of  the  master's  report  the  defendant  excepted 
to  the  master's  report  by  a  number  of  ex- 
ceptions challenging  the  master's  account  be- 
tween the  parties.  At  the  hearing  the  criti- 
cism by  the  defendant  of  the  account  as 
stated  by  the  master  was  addressed  solely  to 
the  matters  referred  to  in  the  third,  fourth, 
fifth,  and  sixth  exceptions,  which  are  as  fol- 
lows: "Third.  Because  the  master  failed  to 
Inquire  Into  the  accounts  between  the  par- 
ties as  partners  prior  and  up  to  March  2, 
1885.  Fourth.  Because  the  master  assumed, 
found,  and  reported  that  the  accounts  be- 
tween the  parties  were  settled  and  balanced 
at  that  date.  Fifth.  Because  the  master 
found  and  reported  as  follows:    'That  the 
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manner  of  closing  the  two  acconnts  of  Hugh 
Hatch  and  Joseph  J.  Hatch  on  March  2,  1885, 
in  the  ledger,  Exhibit  No.  1,  of  the. firm  of 
Hatch  &  Bro.,  capnot  now  be  questioned, 
nor  the  accounts  be  opened,  by  the  survlTlng 
partner,  Hugh  Hatch,  ancl  that  he  la  Uable 
to  the  complainant  for  the  one-half  of  the 
sum  of  eight  thousand  three  hundred  and 
twenty-three  dollars  and  flfty-flve  cents  (?8,' 
S23.55),  drawn  by  him  from  the  firm  accoimt 
on  January  30,  1889,  to  balance  accounts.  In 
the  wonls  of  the  ledger  entry.'  Sixth.  Be- 
cause the  said  master  found  and  reported 
that  there  was  nothing  due  from  the  estate 
of  Joseph  J.  Hatch  to  the  defendant,  and 
that  the  defendant  is  liable  to  the  complain- 
ant for  one-half  of  the  sum  of  eight  thou- 
sand three  hundred  and  twenty-three  doUais 
and  fifty-flAre  cents  ($8,323.55),  with  interest 
tiiereon."  The  master,  In  stating  the  accoont, 
decided  tbat  on.  March  2,  1885,  the  decedent, 
Joseph  Hatch,  «nd  bis  brother,  Hugh  Hatch, 
who  Is  now  the  surviving  partner,  had  come 
to  a  settlement  touching  the  moneys  which 
the  several  partners  had  theretofore  drawn 
^m  the  partnership;  that  by  this  agreed 
settlement  previous  ■  InequalitleB  of  the 
amounts  diawa  from  the  partnership  by  the 
several  partners  wer»  adjusted,  and  thereafter 
the  amounts  severally  drawn  by-  them  were 
equal.  The  master '  therefore  started  the 
statement ,  of  account  between  the  .  parties 
from  the  seco^d  day  of  March,  1885.  It  is 
undisputed  that  several  montns  after  Jo- 
seph's death,  Hugh  Hatch,  the  surviving  part- 
oer,  drew  from  the  firm  business  the  -  smn 
Of  $8,323.55,  as  he  claimed,  to  balance  ac- 
counts as  between  him  and  Joseph.  He  ar- 
rived at  this  sum  by  going  behind  the  settle- 
ment recognized  by  the  master  to  have  been 
<pade  between  the  parties  on  March  2,  1885, 
and  charging  Interest  from  th»t  date  against 
Joseph's  estate-  on  his  alleged  overdrafts  be- 
fore that  date.  This  claim  of  the  defendant 
Is  disallowed  by  the  master,  and  the  disal- 
lowance is  the  ground  of  several  of  the.  ex> 
ceptlons. 

The  defendant's  coupsel  argues  that  there 
is  no  sufficient  evidence  of  any  settlement  be- 
tween the  parties,  on  the  2d  day  of  3dArcb, 
1885,  and  insists  that  previous  to  that  time 
Joseph  had  drawn  from  the  partnership  sums 
greatly  In  excess  of  those  drawn  by  Hugh, 
and  tbat  the  effect  of  the  niaster's  account  In 
determining  that  there  was  a  settlement  be- 
twe^  the  parties  on  the  2d  day  of  March, 
1885,  was  to  deprive  Hugh  of  bis  right  to 
retain  the  $8,323.65  to  compensate  himself  for 
Joseph's  overdrafts  precedently  to.  March  2, 
1885.  It  Is  admitted  that  the  pai-tnershlp 
began  tn  1869  between  these  brothers.  For 
the  first  four  years  no  books  or  accounts  are 
produced  to  show  what  amounts  were. drawn 
by  the  several  partners  from  the  firm.  From 
1873  up  to  the  time  of  Joseph's  death,  in 
1898,  a  book  of  accounts  is  produced,  b^in- 
nlng  the  accounts  of  tbe  partners  in  1873,  and 
showing  the  several  itema  debited  and  cred- 


ited to  them.  Neither  tdde  diallenges  either 
the  accuracy  of  the  bookkeeping  in  this  book 
or  tbe  correctoessi  of  the  entries  therein  in 
any  particular,  s^ve  two  several  items,  both 
entered  on  the  2d  day  of  March,  lS8o,  oine  in 
the  account  of  Jos^h  Hatch  of  that  date  and 
the  other  in  tbe  account  of  Hugh  Hatch  of 
the  same  date.  These  entries  are  both  in  the 
same  words  and  figures  and  in  the  same 
handwriting,  and  are  as  follows:  "At  a 
meeting  of  the  heirs  of  J.  J.  &  M.  Ix  Hatch 
held  at  No.  206  North  6tta  St  on  March 
2/1886  this  account  was  settled  by  agree- 
ment" The  mastsr  ^acc^ted  these  entries  as 
settlements  of  the  sevo^l  accounts  of  the 
respective  parties,  Joseph  Hatch  and  Hngii 
Hatch.  The  master  started  at  that  date  to 
ascertain  the  amounts  thereafter  sevraally 
.due  the  parties  from  the  partnership,  and, 
liaving  found  a  balance  due  Jos^h's  estate 
as  above  indicated,  the  defendant  Hugh^  filed 
his  exceptions.  The  exceptions  were  argued 
by  the  counsel  of  the  respective  parties  upon 
the  master's  report  and  account  tbe  evidence 
returned'  theoewitb,  and  tbe  exlilblts  pro- 
duced. . 

H.  F.  Oarr  and  D.  J.  Fancoast  for  ex- 
ceptant   P.  V.  Voorhees  and  H.  M.  Cooper, 

for  respondent 

ORBY,  V.  C.  (affer  Stating  the  facts). 
There  is.  but  one  substantial  question  In  con- 
troversy between  these  partiefl,  and  that  is 
whether  the  defendant  Hugh  Hatch,  in  ac- 
counting for  the  partnership  assets  of  the 
firm  of  Hatch  &  Bro.,  Is  entitled  to  consider 
the  accounts  between  the  several  partners 
and  the  flnji  for  monejrs  received  by  them 
from  the  partnership  preceding  March  i, 
1885,  and  to  charge  the  decedent  partner, 
Joseph  Hatch,  with 'interest  from  March  2. 
1885,  upon  the  amount  alleged  to  have  been 
by  him  overdrawn  from  his  share  precedently 
to  that  date.  The  whole  controversy  is  con- 
ceded to  turn  upon  the.  question  vi^ether,  on 
March  2.  1885,  there  was  in  fact  a  setUe- 
inent  mfide  between  Joseph  and  Hugh, 
whereby  their  accounts  "were  balanced  at  that 
date.  Hugh  Hatch  olalms  that  the  evidence 
does  not  Justify  the  master's  conclusion  that 
there  was  such  a  settlement  The  complain- 
ant, representing  Joseph  Hatch;  claims  that 
the  entries  in  the  books  above  quoted  In  the 
accounts  of  Hugh  Hatch  and  of  Jos^ 
Hatch,  respectively,  the  conversation  shown 
to  have  taken  place  at  about  the  date  of 
March  2,  1886,  between  Joseph  and  Hugh, 
and  Hugh's  own  conduct  since  March  2,  1885, 
show  that  at  that  date  the  acconnts  between 
the  partners  as  to  th^r  previous  respective 
drawings  frwn  the  partnership  were  balan- 
ced, and  that  thereafter  for  a  period  of  10 
years  they  drew  coincldently  equal  sums 
each  years.  In  the  management  (rf  the  firm's 
business  it  is  shown  that  Joseph  Hatch  was 
the  bookkeeper  from  the  beginning  of  the 
firm's  business  up  to. about  the  year  1896, 
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-when,  becaoae  ot  bis  lUneBS,  be  wextt  to  Call- 
fornla,  and  tbat  his  brother  Cooper  B.  Hatcb 
-was  employed  as  bookkeeper  during  tbe  two 
years  of  Joseph's  absence.  Hugh  Hatcb.  Iq 
tbe  arrangement  of  tbe  business,  does  not  ap- 
pear to  hare  kept  any  of  tbe  books.  His  at- 
tention baring  been,  called  to  tbe  oitriea  ot 
March  2,  1886,  balancing  accounts,  be  de- 
clares tbat  be  does  not  know  In  whose  hand- 
writing those  entries  are,  and  that  he  did 
not  authorize  them  to  be  made,  did  not  think 
they  bad  any  relation  to  the  partnership 
bnslness,  and  did  not  know  they  had  been 
made  until  after  Joseph's  death.  The  book 
In  which  the  entries  were  mads  contains  the 
accounts  of  Joseph  and  Hugh  from  the  year 
1878,  as  well  as  the  general  acconnts  of  those 
dealing  with  the  partnership.  The  challen- 
ged entries  are  plainly  written  on  tbe  face  of 
page  127  of  Joseph  Hatch's  account  and  on 
129  of  Hugh  Hatch's  acooimt  Immediately 
following  each  entry  is  a  double  line,  indi- 
cating a  closing  of  each  accowit  in  tbe  same 
manner  as  they  had  been  theretofore  dosed 
each  year.  Nothing  suggests,  nor  has  It  been 
contended,  that  the  entries  were  made  at  a 
different  date  from  that  stated  in  them, 
March  2, 1885.  It  Is  of  little  importance  that 
Hngh  Hatch  did  not  authorize  them  to  be 
made,  if  they  do  in  fact  eKpresa  tbe  truth. 
His  statement  that  be  did  not  think  they  bad 
any  relation  to  the  partnership  business  Is 
In  direct  contradiction  of  tbe  obvious  mean- 
ing and  Intent  of  the  entries,  and  is  entirely 
unexplained,  tor  be  does  not  suggest  to  what, 
other  tb^n  the  partnership  .  business,  they 
could  possibly  refer.  Tbis  statement,  and 
his  claim  tbat  be  did  not  know  the  entries 
bad  been  made  until  after  Joseph  Hatch's 
death,  mnst  both  be  tested  by  all  tbe  proofs 
submitted.  It  Is  undented  that  the  book  in 
which  these  entries  appear  was  kept  from 
March,  1885,  when  tbey  were  made,  until 
after  Joseph's  dealb,  in  1808,  In  the  office  of 
the  firm  of  which  Hugh  was  an  active  mem- 
ber, and  tbat  It  was  at  all  times  accessible  to 
bis  observation.  It  appears  to  be  tbe  only 
book  of  Its  kind  used  in  the  firm's  business. 
It  contains  accounts  against  all  general  cus- 
tomers as  well  as  tbe  partners.  This  was  a 
period  of  thirteen  years,  during  tbe  last  two 
of  which  Joseph  w:as  absent,  and  Hugh  alone 
carried  on  tbe  firm's  business,  and  was  the 
only  person  who  could  explain  the  entries  In 
the  books  and  the  mode  of  doing  business  to 
Cooper  B.  Hatch,  tbe  new  bookkeeper  who 
took  Joseph's  place. 

The  defendant  contends  that  the  entries 
in  tbe  book  are  not  such  entries  as  are  ad- 
missible to  charge  a  partno:  with  a  settle- 
ment between  bimself  and  bis  copartner. 
Tbe  book  was  offered  in  evidence  and  admit- 
ted before  tbe  master,  and  marked  as  "Ex- 
hibit No.  1"  on  the  part  of  the  complainant, 
for  the  pdrpose  of  proving  these  entries, 
without  any  objection  then  taken  on  tbe 
part  of  the  defendant  to  its  admissibility. 
The  defendant  himself  gives  credit  to  all 


the  book  entries  which  fftvor.  blm,  tof  tbey 
furnish  tbe  baala  on  wl>l(;b  be  makes  np  bis 
account  to  Justify  bis  wltbdrawal  of  the 
large  sum  he  retained  after  Joseph's  death. 
He  challenges  only  these  particular  entries 
which  indicate- that  a  settlement  was  made 
between  the  partners  on  March  2,  1885.  It 
la  not  claimed  that  tbey  do  not  Indicate  a 
balancing  of  the  aceouiris  of  tbe  several  part- 
ners at  the  date  named,  nor  that  in  the  mode 
of  keeping  tbe  firm's  books  snch  an  entry 
was  not  proper  to  express  that  fact. if  there 
was  in  truth  a  balancing  of  their  accounts 
as  therein  stated.  Tbe  defendant  claims  that 
in  fact  there  never  wfts  snch  ^  settlement, 
and  tbat  he  never  knew,  tbat  there  were  en- 
tries on  the  books  stating  that  there  was 
such  a  settlement,  and  that  they  are  not, 
therefore,  binding  upon  him.  The  proof  is 
that  there  was  a  meeting  sf  the  Hatch  belis 
in.Marcbk  1885,  as  is  named  in  tbe  entries: 
that  some  seven  of  them  were  present;  that 
at  that  meeting  there  was  conversatiDn  be- 
tween .Toeeph  and  Hugh  touching  the  partner- 
ship business,  and  that  Joseph  stated  tbat 
be  bad  taken  more  moneys  out  of  tbe  firm's 
business  than  Hugh  bad,  and  that  be  thought 
tbat  a  great  many  tbbigs  counterbalanced  it 
by  reason  of  Hugh's  UvXng..on  the  farm  and 
receiving  the  benefit  of  that,  and  Joseph  hav- 
ing nothing  other  than  that  which  be  bad 
from  the  business.  It  is  also .  proven  tbat 
Hugh  had  lived  on  tbe  farm  for  about  15 
years  prior  to  .that  time;  tbat  before  he 
went  there  $800  rent  was  received  for  the 
farm  each  year,  and  that  after  be  went  tbere 
Hugh  paid  no  rent,  but  said  that  be  bad  laid 
it  out  in  improvements.  The  foregoing  ac- 
count of  the  meeting  was  given  by  «)ne  of 
the  Blsteis,  who  admitted  that  she  was  deaf, 
and  did  not  hear  all  that  took  place.  Cooper 
B.  Hatch,  one  of  the  brothers,  -wM  present 
at  tbe  same  meeting,  and  says  tbat  they 
were  talking  about  tbe  settlement,  but  does 
not  remember  Just  exactly  what  it  was; :  tbat 
there  was  a  statement  made  by  Joseph  about 
tbe  amount  of  mqney  .which  was  taken  out 
of  tbe  firm,  to  the  effect  that  be  thought  that 
he  ought  to  be  entitled  to  a  little  larger  share; 
and  tbat  to  the  best  of  his  knowledge  tbere 
was  a  settlement  made  t^eres.  No  testimony 
was  offered  by  the  defendant  In  conb-adic- 
tlon  or  explanation  of  any  of  these  state- 
ments, although  it  Is  proven  tbat  several  of 
his  sisters,  who  were  present  at  the  family 
meeting,  might  have  been,  but  were  not, 
called  as  witnesses.  Tbere  is  no  proof  of 
any  kind  that  the  settlement  was  pot  in  f^ct 
made  as  entered  in  tbe  books.  There  Is  also 
evidence  which  Justifies  an  inference  that 
Hugh  Hatch  recognized  tbe  fact  that  he  and 
Joseph  bad  in  March,  1885,  balanced  their 
several  accounts  with  tbe  firm,  as  stated  in 
tbe  challenged  entries.  That  appears  in  this 
way:  Before  March,  1885,  Joseph  and  Hugh 
had  for  years  drawn  money  from  the  firm 
in  varying  sums  at  different  times,  and  in 
such  a  manner  that  their  several  drawings  of 
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cash  from  the  bnslneBS  were  plainly  nn- 
related.  After  March,  1886  (when  the  wit- 
nesses testify  there  was  a  settlement),  there 
was  a  radical  change  In  their  method  of 
drawing  money  from  the  firm.  Payments  of 
cash  to  the  several  partners  were  thereafter 
substantially  coincident  as  to  both  time  and 
amonnt  of  money  drawn.  When  Joseph 
drew  any  money,  Hugh  drew  the  same 
amount,  thus  making  in  fact  a  settlement 
with  each  other  at  each  payment.  This  con- 
tinued for  10  consecutive  y^ars  after  March 
2,  1885.  It  Is  nncontradictedly  proven  that 
at  the  family  meeting  in  1886  Joseph's  over- 
dlraft  from  the  firm  was  brought  to  Hugh's 
attention  by  Joseph,  with  a  claim  that 
Hugh's  advantageous  position  as  occnpant  of 
the  farm  for  years  entitled  Joseph  to  coun- 
terbalance this  difference,  and  that  there 
was  a  settlement  between  them.  For  10 
years  thereafter  Hugh  and  Joseph  drew  cash 
in  equal  portions  from  the  firm's  business, 
and  nothing  appears  to  Indicate  that  Hugh 
claimed  that  he  was  still  entitled  to  the 
large  balance  In  his  fiivor  which  be  took 
from  the  firm  after  Joseph's  death.  With 
such  opportunity  to  the  defendant  to  see  the 
entries  now  challenged  that  it  is  difficult  to 
believe  they  were  not  known  to  him,  and 
an  acquiescence  In  the  conduct  of  the  busi- 
ness of  the  firm  thereafter,  which  was  In 
entire  accord  with  their  significance,  and  no 
assertion  of  his  presently  claimed  right  for 
some  13  years  and  more  after  it  had  accrued, 
tind  not  until  death  had  prevented  all  ex- 
planation from  his  copartner,  and  no  show- 
ing by  the  defendant  of  any  reason  for  his 
laches.  It  must  be  held  that  he  is  bound  by 
the  settlement  which  he  has  Ignored. 

It  is  claimed  that  the  defendant  is  by  the 
law  excluded  from  testifying  regarding  trans- 
actions and  dealings  with  Joseph,  and  that, 
if  he  could  only  explain,  be  could  show  that 
he  was  Justified  in  retaining  the  large  sum 
yet  in  bis  hands.  In  bis  explanation  before 
the  master  the  defendant  was  never  brought 
so  near  to  any  attempted  disclosure  of  his 
relations  with  the  decedent  that  his  testi- 
mony was  challenged.  The  defendant  is  no 
Worse  hampered  by  the  law  tlian  Joseph 
Hatch's  estate  Is  by  his  death.  The  defend- 
ant did  not  exhaust  the  possibility  of  throw- 
ing light  on  the  making  of  an  agreement  for 
a  settlement  at  the  family  meeting  by  call- 
ing as  witnesses  the  other  persons  who  were 
present. 

Considering  the  whole  case,  the  master 
appears  to  have  been  Justified  in  finding  that 
there  was  a  settlement  between  the  partners 
in  March,  1885,  balancing  their  accounts, 
and  in  holding  that  the  circumstances  of  the 
case  show  that  the  defendant  so  acted  as  to 
recognize  that  settlement,  and  be  bound  by 
the  entry  thereof  on  the  books  of  the  firm. 

In  retaining  the  sum  which  he  has  kept, 
the  defendant  Justifies-  himself  as  to  part 
thereof  by  charging  interest  from  March  2, 
1885,  against  Joseph's  estate,  upon  the  bal- 


ance which  be  claims  was  overdrawn  by 
Joseph  at  and  before  that  date.  There  is  no 
proof  of  any  contract-  between  the  parties 
for  the  payment  of  this  interest,  nor  of  any 
practice  between  them  In  charging  interest 
on  overdrafts  by  either  from  the  partnership 
funds.  The  master  has  disallowed  this  claim 
for  interest.  The  circumstances  proven  Jus- 
tify bis  action. 

There  Is  in  the  testimony  some  proof  re- 
garding an  item  of  $486.35  of  firm  assets  col- 
lected since  Joseph's  death  by  the  defendant 
from  one  Pfelffer,  a  debtor  to  the  firm.  The 
testimony  of  the  defendant  attempts  to  show 
that  an  eqnal  amount— $486.35— was  paid  to 
the  complainant  as  Joseph's  share  of  this 
debt  The  proof  is  clear  that  the  defendant 
did  In  fact  receive  in  this  way  $486.35,  and 
It  is  equally  clear  that  no  such  equal  amount 
was  paid,  either  to  the  complainant  or  to 
anybody  representing  him.  The  result  Is 
that  the  defendant  owes  to  the  complainant 
one-half  part  of  tbils  collection.  The  same 
may  be  said  of  the  $402.22  which  appears  the 
defendant  had  in  bank  as  surviving  partner. 
No  specific  exceptions  appear  to  have  been 
filed  to  the  findings  of  the  master  upon  these 
smaller  items,  and  the  master's  report  there- 
on should  be  confirmed. 

Upon  the  whole  case,  the  exceptions  taken 
by  the  defendant  should  be  dismissed,  and 
the  master's  report  shonld  be  oonflrmed,  with 
costs. 


(3  Pen.  er) 
GBOBaH  W.  EMORY  &  CO.  r.  COMMIS- 
SIONERS OF  TOWN  OF  LAUREL. 
(Snperior  Coort  of  Delaware.     Suffolk.     April 
6,  1900.) 

MECHANIC'S  LIBN  LAW— MUNICTIPAI.  CORPO- 
RATIONS—APPLICABILITT. 
1.  The  mechanic's  lien  law  (Rev.  Code  1852, 
as  amended  in  1888,  p.  818,  c.  146),  though  ap- 
plying to  "all  buildings,"  and  to  ''corporationB 
as  well  as  individuals,"  does  not  extend  to  the 
waterworks  constructed  by  a  municipal  corpo- 
ration. 

Mec'hanlc's  lien  proceedings  by  George  W. 
Emory  &  Co.  against  the  commissioners  of 
the  town  of  Laurel.  Motion  for  Judgment 
notwithstanding  affidavit  of  defense.  Motion 
denied. 

Argued  before  LORE,  0.  J.,  and  SPRU- 
ANCB  and  GRUBB,  JJ. 

Woodbum  Martin,  for  plaintiffs. 

James  H.  Hughes,  for  defendants. 

The  plaintiffs  filed  a  mechanic's  Hen 
against  Edwin  F.  Kitson,  contractor,  and 
the  defendant,  for  bricks  furnished  the  said 
contractor  for  building  an  engine  house  for 
the  waterworks  for  the  said  town  of  Laurel. 
The  defendant  filed  an  affidavit  of  defense 
setting  forth  that  the  said  town  of  Laurel  Is 
a  municipal  corporation,  and  that  the  water- 
works for  the  said  town  are  for  the  public 
benefit  and  improvement,  and  that  a   me- 

f  1.  Sea  Mechanics'  LtMis,  vol.  M,  Cult  Die.  I  U. 
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cbanlc'B  lien  would  not  lie^  under  the  atat- 
utes  of  the  state  of  Ddaware,  against  anch 
a  building.  The  statute  nnder  which  the  pro- 
ceeding Is  brought  is  the  mechanic's  lien 
law  (Ber.  Oode  1852,  amended  hi  1888,  p.  818, 
c.  146).  While,  by  the  tenaa  of  section  6  of 
said  statute,  said  law  applies  as  well  to 
corporations  as  IndlTlduals,  it  was  contem- 
plated that  the  word  "cotporation"  should 
Include  municipal  corporations.  The  statute 
proTides  an  unusual  remedy  for  the  collec- 
tion of  claims  for  labor  and  material  fur- 
nished in  the  erection  of  buildings,  etc.,  and 
Is  in  derogation  ot  the  common  law.  Such 
statutes  are  construed  strictly.  Bndllch  on 
Interpretation  of  Statutes,  H  127,  350;  Suth. 
on  Statutory  Construction,  |  428;  Switzer 
T.  City  of  Wellington,  40  Kan.  250,  19  Pac. 
620,  10  Am.  St  Bep.  198.  It  is  well  setUed 
by  a  uniform  line  of  decisions  that  the  wa- 
terworics  of  a  municipal  corporation  cannot 
be  seised  and  sold  on  execution  process.  A 
claim  against  such  a  corporation  can  only  be 
collected  by  obtaining  a  Judgment  and  writ 
of  mandamus,  compelling  such  corporation 
to  raise  money  by  taxation  for  the  payment 
of  such  Judgment.  Such  property,  not  being 
liable  to  sale  on  execution  process,  is  not  sub- 
ject to  mechanic's  lien,  which,  under  our 
law,  la  a  specific  lien  on  tiie  building  or  struc- 
ture against  which  It  is  filed.  Such  specific 
lien  would  not  entitle  the  plaintiffs  to  a  writ 
of  mandamus  to  compel  the  defendant  to 
raise  by  taxation  the  money  necessary  to 
discharge  It  Though  our  statute  is  broad  in 
Its  terms,  applying  to  "all  buUdlnga,"  etc., 
and  to  "corporations  as  well  as  indlTiduals," 
it  must  be  construed  so  as  not  to  contravene 
settled  principles  of  public  policy.  2  Dil- 
lon's Munic.  Corp.  i  577;  Boisot  on  Mech. 
Liens,  i$  208,  209;  Com.  of  Farke  County  t. 
e'Conner,  86  Ind.  631.  44  Am.  Bep.  338; 
Leonard  v.  City  of  Brooklyn,  71  N.  Y.  498, 
27  Am.  Bep.  80;  Foster  v.  Fowler  &  Co.,  00 
Pa.  27;  Harrison  ft  H.  Iron  Co.  v.  Council 
Bluffs  aty  Water  Works  Ca  (C.  0.)  25  Fed. 
176,  note. 

LOBE,  C.  J.  We  refuse  Judgment  This 
is  not  the  ascertainment  of  the  amount  of 
the  liability  on  the  part  of  a  municipal  cor- 
poration for  its  own  debt  but  It  is  the  spe- 
cial condemnation  of  the  particular  piece  of 
property  in  execution;  a  proceeding  in  rem, 
as  It  were.  It  is  sought  here  to  extend  the 
remedy  to  municipal  property.  This  the 
courts  win  not  do,  unless  it  is  expressly  pro- 
vided for  in  the  statute. 

Judgment  refused. 

(M6  Pa.«l) 

In  re  BALEIGH'S  ESTATE. 

(Supreme  Court  ot  PennsylTania.   July  9, 

1903.) 

WnXS-NATTJRB  OF  BSTATK-CONTINaBNT  IN- 
TBRBST— CONVERSION. 

1.  Testator  directed  his  business  Aoald  be 
closed  up  and  hi*  debts  paid,  and  thereafter 


an  annuity  paid  to  his  wife  of  S2,400  for  life, 
the  balance  of  the  income  to  tw  divided  be- 
tween bis  children  until  the  death  of  his  wife; 
On  the  death  of  any  one  of  the  children  with- 
out leaving  heirs  their  portion  was  to  be  di- 
vided among  the  others,  any  lawful  heirs  of 
the  children  to  receive  their  parent's  share  of 
the  income.  The  will  further  provided  for  di- 
vision among  his  living  children  or  their  law- 
ful heirs  on  the  death  of  his  wife,  giving  the 
youngest  child  her  cbolce/Of  the  shares  as  they 
might  be  allotted  by  the  executors  in  making 
the  division  of  the  estate.  Held,  that  the  chil- 
dren took  contingent  interests. 

2.  Where  executors  are  impowered  tp  sell  real 
estate  to  pay  the  debts  of  the  testator,  any  sur- 
plus remaining  after  payment  of  the  debts  is 
to  be  distributed  as  real  estate. 

3.  A  devise  of  real  estate  to  the  heirs  of  a 
son  does  not  include  his  widow. 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

In  the  matter  of  the  estate  of  Maurice 
Balelgh,  deceased.  From  a  decree  dismiss- 
ing exceptions  to  an  adjudication,  Mary  F. 
Kelly  Balelgh  appeals.     Affirmed. 

The  material  portion  of  the  will  of  Mau- 
rice Balelgh  was  as  f(rilows: 

"(2)  Item.  I  give  and  bequeath  unto  my 
bdoved  wife  Bridget  Balelgh  during  her  life, 
the  house  in  which  we  at  present  reside.  No. 
1617  N.  5th  street  together  with  all  house- 
hold goods,  furniture,  books,  wearing  ap- 
parel, pictures,  etc.,  contained  therein. 

"Also  the  house  next  door,  No.  1619,  N. 
6th  street  taxes,  water,  rents,  interest  on 
mortgage  and  repairs  of  both  properties  to 
be  paid  out  of  my  estate,  and  at  her  death 
they  revert  to  and  become  part  of  my  estate. 

"(3)  Item.  I  do  hereby  order  and  direct 
my  executors  to  pay  over  to  my  wife  one 
hundred  dollars  ($100)  per  month,  and  to 
each  of  my  children  twenty-five  dollars  per 
month  until  all  my  debts  shall  be  paid  and 
business  settled  up. 

"(4)  Item.  If  it  should  seem  necessary  at 
any  time  to  dispose  of  a  portion  of  my  real 
estate  for  the  payment  of  my  debts,  I  hereby 
give  my  executors  power  so  to  do  at  either 
public  or  private  sale. 

"(6)  Item.  I  do  hereby  order  and  direct 
my  executors  to  carry  out  all  agreements  I 
may  have  entered  into,  leases,  etc.,  the  same 
as  I  should  have  done  If  living,  and  to  exer- 
cise their  own  Judgment  In  reletting  and 
making  sales  when  It  would  seem  wise  and 
prudent  so  to  do,  and  reinvesting  in  such  se- 
curities aa  the  laws  of  Pennsylvania  would 
require. 

"(6)  Item.  It  Is  my  will  and  I  do  hereby 
direct  that  the  business  shall  be  continued 
by  my  executors,  for  the  benefit  of  my  estate, 
until  the  expiration  of  the  year  In  which  my 
death  occurs. 

"(7)  Item.  It  la  my  will  and  I  do  hereby 
direct  that  after  my  business  is  closed  up 
and  all  my  debts  paid,  there  shall  be  paid 
to  my  wife  by  my  executors,  in  the  place  of 

^  2.  See  Executors  and  Administrators,  vol.  tX, 
Cent.  Die.  i  691. 
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one  hundred  dollars  per  montii,  an  annuity 
of  twenty-four  hundred  dollars  (?2,400.«o/ioo) 
for  and  during  all  the  term  of  her  natural 
life;  and  the  balance  of  the  income  of  my 
estate  from  whatever  source  to  be  equally 
divided  between  my  six  children,  viz.:  James, 
Walter,  Mary,  Martha,  Aggie  and  Kate,  share 
and  share  allke—nntU  the  death  of  my  wife. 
In  case  of  the  death  of  one  or  more  of  my 
children  without  any  lawful  heirs,  their  por- 
tion shall  be  equally  divided  among  the  oth- 
ers. If  any  lawful  heir  or  heirs  they  to  re- 
ceive said  amount  annually  the  same  as  their 
parents  would  have  had  if  living;  I  desire 
these  payments  to  my  wife  and  cblldien 
should  be  made  montlily. 

"(8)  Item.  It  is  my  will,  and  I  do  hereby 
direct,  that  upon  the  death  of  my  wife,  my 
executors  shall  divide  my  entire  estate  into 
as  many  equal  proportions  as  I  shall  have 
children  living  or  that  should  be  represented 
by  lawful  heirs  and  make  a  plain  and  clear 
statement  of  the  division,  describing  the 
properties  and  numbering  each  lot  or  share 
and  have  them  of  as  near  equal  value  as 
possible,  then  make  the  distribution  as  fol- 
lows, viz:  Olve  the  youngest  child  her  choice 
of  shares,  and  so  on,  with  those  living,  ac- 
cording to  age,  and  following  with  the  law- 
ful heirs  of  any  deceased  child  or  children, 
if  any  such  there  be,  my  executors  to  rep- 
resent their  Interest  and  to  choose  for  them." 

"(12)  Item.  My  executors  shall  have  the 
power  to  sell  my  real  estate  from  time  to 
time  as  it  shall  seem  wise  and  prudent  so  to 
do,  and  invest  the  net  proceeds  in  such  se- 
curities as  the  laws  of  the  state  of  Penn- 
sylvania require." 

By  a  codicil  testator  directed  as  follows: 
"It  is  my  will  and  I  hereby  direct  that  my 
said  executors,  B.  Lobenthal  and  Thomas  W. 
Den  shall  continue  the  business  of  M.  Ra- 
leigh &  Co.  imder  the  same  firm  name  for 
the  benefit  of  my  estate  as  long  as  they  may 
think  prudent  and  beneficial  to  the  estate, 
and  should  they  deem  It  prudent  at  any  time 
to  dispose  of  a  portion  of  my  real  estate  or 
to  realize  upon  any  -securities  tbey  may  hold 
in  order  to  place  themselves  in  funds  for 
the  successful  prosecution  of  the  business 
they  sball  have  full  power  to  do  so  without 
an  order  from  the  court." 

One  son.  James  Raleigh,  died  in  the  life- 
time of  the  widow,  leaving  surviving  a 
widow  and  child.  The  questions  were  wheth- 
er the  son  took  a  vested  interest,  and,  if 
he  did,  whether  his  widow  was  entitled  to 
share  therein  as  an  heir.  The  auditing 
judge  refused  the  claim  of  the  widow  of 
James  Halelgh. 

Argued  before  MITCHEIJj,  DEAN, 
BROWN,  MESTBEZAT,  and  POTTER,  JJ. 

Henry  J.  Scott,  for  appellant  Samuel 
Wakeiln,  for  appellees. 

POTTER,  J.  Maurice  Raleigh  died  at 
Philadelphia,  January  10,  1882,  testate,  and 


leaving  to  sorvlTa  Um  a  widow,  Bridget 
Raleigh,  and  six  children.  He  was  indebted 
to  various  creditors  to  an  amount  exceeding 
9360,000.  James  Raleigh,  a  son  of  the  tes- 
tator, died  tntestate  September  26,  1896, 
leaving  a  widow,  Mary  F.  Kelly  Ralei^  (the 
appellant)  and  one  child,  Martha  Raleigh, 
of  whose  estate  the  Commonwealth  Title  In- 
surance Jk  Trust  Company  was  appointed 
guardlanu  The  debts  of  the  decedent  were 
fully  paid  at  the  date  of  October  1,  190a 
Bridget  Ralelgli,  the  widow  of  the  testator, 
died  July  6,  1901.  By  his  wUI,  dated  March 
30,  1879,  and  duly  probafed  at  Philadelphia 
on  January  17,  1882,  Maurice  Raleigh  devised 
and  bequeathed  unto  his  wife,  Bridget,  the 
premises  at  1617  and  181»  North  Fifth  street, 
Philadelphia,  with  his  household  goods,  for 
life,  and  directed  his  executors  to  pay  her 
the  sum  of  $100  per  month  until  such  time 
as  ills  Indebtedness  should  be  discharged  and 
his  business  settled,  and  to  each  of  his  chil- 
dren $25  per  month  during  such  period,  and 
after  the  payment  of  bis  debts  and  the  clos- 
ing of  his  business  he  directed  that  his  widow 
should  have  an  annuity  of  $2,400  during  her 
life,  and  that  the  balance  of  the  income  dur- 
ing her  life  should,  be  equally  divided  be- 
tween his  children.  In  case  any  of  them 
died  without  heirs,  then  to  the  survivors; 
thus  indicating  the  exclusion  of  collaterals. 
If  any  lawful  heirs,  they  were  to  receive  the 
share  that  their  parents  would  have  taken 
if  living.  He  further  directed  that  upon  the 
death  of  his  wife  his  executors  should  di- 
vide his  entire  estate  into  as  many  equal 
proportions  as  he  should  have  children  liv- 
ing, or  that  should  be  represented  by  lawful 
heirs,  and  tliat  Ills  executors  should  make  a 
plain  and  clear  statement  of  the  division, 
describing  the  properties  and  numbering  each 
lot  or  share,  which  should  be  made  as  nearly 
equal  in  value  as  possible.  The  executors 
were  then  to  make  distribution  by  giving  the 
youngest  child  her  choice  of  shares,  and  so 
on  with  those  living,  according  to  age,  fol- 
lowing with  the  lawful  heirs  of  any  deceased 
child  or  children,  if  any  such,  the  executors 
of  the  testator  to  represent  their  Interest 
and  choose  for  them.  He  appointed  Bernard 
Loebenthal  and  Thomas  W.  Dell  as  ex- 
ecutors and  trustees,  to  whom  letters  testa- 
mentary were  granted,  and  who  acted  as 
trustees  under  the  will.  Prior  to  the  death 
of  tne  widow  the  executors  filed  10  accounts, 
but  no  distribution  of  the  principal  was 
mSdOk'  The  eleventh  account  was  filed  Sep- 
tember 30,  1901,  and  showed  balances  both 
of  principal  and  Income  in  the  hands  of  ac- 
countants. Upon  the  audit,  the  appellant,  as 
widow  of  James  Raleigh,  claimed  that  her 
husband,  at  the  date  of  ills  death,  In  1896, 
was  entitled  to  a  vested  Interest  in  his 
father's  estate,  which  should  be  awarded 
to  his  administrator  when  appointed,  and  al- 
so that  she  was  entitled  to  share  In  the  In- 
come of  the  estate  since  her  husband's  death. 
The  auditing  Judge  disallowed  both  of  these 
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claims,  holding  that  the  estate  given  to 
James  Raleigh  was  not  vested,  but  was  con- 
tingent on  his  surviving  his  mother,  and  that 
the  Income  was  to  be  distributed  as  real  es- 
tate (having  accrued  from  the  proceeds  of 
sales  of  real  estate  made  under  the  powers 
In  the  will);  that  there  had  been  no  conver- 
sion, and  thwefore  the  widow,  not  being 
an  heir  of  her  husband,  could  not  share  In 
the  distribution.  The  appellant  excepted  to 
the  adjudication  and  upon  argument  before 
the  court  in  banc  the  judges  were  equally  di- 
vided In  opinion.  The  exceptions  were  accord- 
ingly dismissed,  and  the  adjudication  confirm- 
ed. The  questions  involved  are:  (1)  Whether 
James  Raleigh  took  a  vested  estate  under 
the  will  of  his  father;  (2)  whether,  under 
the  will  of  Maurice  Raleigh,  the  widow  of 
James  Raleigh  was  entitled,  after  her  hus- 
band's death,  to  share  In  the  distribution 
of  income  as  one  of  his  lawful  heirs. 

The  testator  evidently  appreciated  the  fact 
that  a  hirge  indebtedness  existed,  which 
would  require  careful  management  and  some 
time  to  discharge  without  detriment  to  hla 
estate.  He  therefore  made  specific  pecu- 
niary provision  to  a  limited  amount  for  the 
maintenance  of  his  wife  and'  children  during 
that  period.  After  it  had  elapsed,  and  the 
debts  were  paid,  the  amounts  to  be  paid  the 
wife  and  children  were  increased,  but  they 
still  bore  the  impress  of  distinct  speclflc 
gifts.  In  so  far  as  the  son  James  is  con- 
cerned, the  gift  of  income  to  him  was  for 
the  life  of  the  widow,  if  he  outlived  her;  If 
,he  did  not,  his  lawful  heir  was  to  receive 
the  same  amount  annually  which  he  would 
have  received  if  living.  The  intention  of  the 
testator  In  this  respect  is  clear.  In  like 
manner,  upon  the  death  of  his  wife,  the  tes- 
tator provided  that  in  the  distribution  of  the 
corpus  of  his  estate  the  heir  should  be  sub- 
stituted for  the  parent  in  case  any  of  the 
testator's  children  were  not  then  living,  and 
the  right  of  choice  in  the  division  of  the 
properties  was  expressly  bestowed  upon  the 
heir.  How  can  the  right  of  the  heir  to  suc- 
ceed to  the  share  of  the  parent  in  the  lucome 
during  the  life  of  the  testator's  wife,  and 
the  equally  clear  right  of  the  heir  to  a  choice 
of  the  real  estate  at  the  period  of  its  distri- 
bution, be  reconciled  with  the  theory  that 
the  interest  of  the  son  was  a  vested  one? 
His  Interest  was  not  one  for  his  life,  but  its 
character  depended  upon  his  outliving  the 
widow.  His  share  both  In  income  and  in 
principal  was  contingent  upon  that  event. 
We  regard  the  provision  that  In  case  of  the 
death  of  a  child  his  heir  should  be  substi- 
tuted to  the  parent's  share  of  the  Income 
during  the  life  of  the  widow,  and  should 
also  exercise  the  right  of  choice  In  the  after- 
distribution  of  the  principal  of  the  estate 
as  annexing  the  condition  of  time  to  the  sub- 
stance as  well  as  to  the  payment  of  the  gift 
It  could  only  go  to  the  beneficiary  living  at 
the  time  of  distribution. 

In  Rudy's  Estate,  185  Pa.  359,  89  Atl.  868, 
55  A.— 71 


64  Am.  St.  Rep.  654,  a  remainder,  after  fhe 
death  of  the  testator's  widow,  to  children, 
naming  them,  "if  the!y  be  living,  or  the  issue 
of  such  of  them  as  may  then  be  deceased," 
was  held  to  be  contingent.  In  the  opinion 
of  Judge  Ashman,  approved  by  this  court.  It 
Is  said,  on  page  360,  185  Pa.,  and  page  960, 
38  Atl.,  S4  Am.  St.  Rep.  654:  "In  Pennsylva- 
nia the  rule  is  well  established  that,  where 
persons  who  are  to  take  must  be  living  at  a 
certain  time,  the  gift  is  contingent,  because 
until  the  time  arrives  the  persons  who  will 
answer  to  that  description  cannot  be  ascer- 
tained. Hence  a  gift  'to  such  of  his  children 
as  might  then  be  living'  (McBride  v.  Smyth, 
54  Pa.  245),  or  to  a  child  for  life,  and  after 
her  death  'to  all  her  childreri  then  Uvlng' 
(Buzby's  Appeal,  61  Pa.  Ill;  Delbert's  Ap- 
peal, 83  Pa.  462),  has  been  esteemed  contin- 
gent. It  is  diflicult— perhaps  It  is  better  to 
say  impossible— to  harmonize  the  latter  cases 
with  Crawford  v.  Ford,  7  Wkly.  Notes  Oas. 
632,  and  Laguerenne's  Eistate,  12  Wkly.  Notes 
Gas.  110,  where  the  gift  at  the  end  of  the 
life  estate  was  to  'all  my  children  who  shall 
be  then  living  and  the  lawful  issue  of  such 
as  shall  be  dead';  or  Manderson  v.  Lnkens, 
23  Pa.  31,  62  Am.  Dec.  812,  to  'be  equally 
divided  among  his  children  which  should  be 
then  alive';  -and  Womrath  v.  McCormlck,  51 
Pa.  504,  where  the  estate  was  to  'be  divided 
Into  as  many  parts  as  testator  should  then 
have  children  living  and  be  given  to  his  liv- 
ing children  and  the  Issue  of  those  dead'— in 
all  of  which  cases  the  estates  were  held  to 
be  vested."  See,  also,  Martin's  Estate,  185 
Pa.  61,  89  Atl.  841. 

Mr.  Justice  Sharswood  says  In  Proven- 
chere's  Appeal,  67  Pa.  463:  "There  are  no 
arbitrary  or  unbending  rules  in  the  construc- 
tion of  the  words  of  a  will.  No  two  wills 
are  in  all  respects  alike.  Where,  indeed,  the 
same  precise  form  of  expression  occurs  as 
may  have  been  the  subject  of  some  former 
adjudication,  nnafifected  by  any  indication  of 
a  different  intention  In  other  parts  of  the  in- 
stmment,  the  courts,  with  a  view,  to  certain- 
ty and  stability  of  titles,  will  follow  the 
precedent.  Counsel  can  thus  be  enabled  to 
advise  with  confidence.  Nevertheless  the 
cardinal  canon  still  holds  good  that  the  inten- 
tion of  the  testator  of  each  will  separately 
Is  to  be  gathered  from  its  four  comers. 
Hence  almost  every  general  rule  has  its  rec- 
ognized special  exceptions,  with  exceptions 
to  such  exceptions  which  bring  us  back  to  the 
general  rule  again,  and  this  may  be,  and 
sometimes  has  been,  carried  further  in  the 
vain  attempt  to  generalize  and  classify  all 
the  decisions  upon  this  most  difficult  and 
doubtful  subject— the  ascertainment  of  the 
intention  from  the  words  of  a  man,  who  in 
many  cases  had  no  intention  at  all,  the  ques- 
tion not  being  present  in  his  mind  at  the 
time  the  words  were  used.  These  remarks 
are  particularly  applicable  to  the  controver- 
sies which  have  arisen  as  to  whether  the 
future  legacies  give  present  vested  or  contln- 
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gent  interests.  The  determlnatlonB  are  very 
numerous— not  always  reconcilable— and,  In 
tlie  nature  of  the  subject,  this  was  inevita- 
ble. Vice  Chancellor  Sir  Launcelot  Shadwell 
has  remarked  very  Justly:  The  question  is 
one  of  substance,  and  not  of  form.  Tbe 
question  in  all  cases  has  been  whether  the 
testator  intended  it  as  a  condition  precedent 
that  the  legatee  should  survive  the  time  ap- 
pointed by  him  for  the  payment  of  their  leg- 
acies, and  the  answer  to  this  question  has 
been  sought  for  out  of  the.  whole  will,  and 
not  in  particular  expressions.'  Leemlng  ▼. 
Sherratt,  2  Hare,  14." 

In  the  present  case  there  was  no  gift  of 
any  part  of  the  testator's  estate  (except  leg- 
acies of  $100  a  month  to  his  widow  and  $26 
a  month  to  each  of  bis  children)  "until  all 
my  debts  shall  be  paid  and  business  settled 
up,"  or,  as  he  puts  it  again,  "after  my  busi- 
ness is  closed  up  and  all  my  debts  paid." 
The  earliest  point  of  time,  therefore,  at 
which  It  could  possibly  be  held  that  the  leg- 
acy to  James  Raleigh  of  a  distributiTe  share 
in  the  estate  could  take  effect  would  be  the 
date  of  the  final  closing  up  of  the  business 
and  payment  of  testator's  debts.  This  date 
was  October  1, 1900.  But  James  Raleigh  died 
September  26,  1806,  long  before  that  date. 
Therefore  no  interest  in  the  share  of  tbe  es- 
tate bequeathed  to  him  ever  became  vested 
in  him.  He  was  not  even  a  life  tenant  His 
interest  was  only  that  of  a  monthly  legatee 
until  tbe  debts  were  paid.  As  be  died  before 
th^t  was  done,  the  share  of  income  which 
had  gone  to  him  passed  to  his  child  as  a  new 
object  of  bounty,  until  the  death  of  testator's 
widow,  after  which  the  child  took  one-sixth 
of  tbe  corpus.  This  was  t]\e  manifest  intent 
as  shown  In  the  will.  We  do  not  regard  this 
case  as  one  of  a  clear  life  estate  to  the  wid- 
ow, with  remainder  to  the  children,  free  from 
conditions  as  to  the  period  of  vesting  and 
time  of  enjoyment.  The  will  created  an  ac- 
tive trust  to  operate  through  two  specific  pe- 
riods of  time  before  there  could  be  any  vest- 
ing, or  any  ascertainment  of  the  parties  who 
would  take  tbe  corpus  of  the  estate. 

The  remaining  question— as  to  the  right  of 
appellant  to  share  in  the  income — depends  up- 
on whether  there  was  a  conversion  of  the 
real  estate  under  tbe  will.  That  there  was 
no  conversion  effected  by  tbe  will  is  clear 
from  the  doctrine  of  Oliver's  Estate,  199  Pa. 
609,  49  Atl.  216,  and  Yerkes  v.  Terkes,  200 
Pa.  419,  50  Atl.  186,  and  the  later  case  of 
Sauerbier's  Estate,  202  Pa.  187,  61  Atl.  761, 
where  tbe  authorities  are  considered  at 
length  in  a  learned  c^inion  by  Judge  Bland, 
affirmed  by  this  court.  There  being  no  con- 
version, the  Income  was  the  proceeds  of  real 
estate,  and  distributable  as  such.  The  gifts 
to  tbe  "heirs"  of  James  Raleigh  did  not  in- 
clude his  widow.  Dodge's  Appeal,  106  Pa. 
216,  61  Am.  Rep.  519;  Lesleur's  Estate,  205 
Pa.  119,  54  Atl.  579. 

The  assignments  of  error  are  overruled. 
And  the  decree  of  the  court  below  is  affirmed. 


(aoc  Pa.  «my 

In  re  MIFFI/INVIIXB  BRIDGE. 

(Supreme  Court  of  Pennsylvania.    June  2, 
1903.) 

RAILROADS-GRADE  CROSSINGS— PETITION- 
INJUNCTION. 

l.Act  1901  (P.  L.  531)  provides  that  rail- 
road crossings  of  highways  hereafter  estab- 
lished shall,  except  in  certain  cities,  be  above 
or  below  the  grade  thereof.  Held,  that  the  fact 
that  a  grade  crossing  of  a  railroad  over  a  high- 
way is  incidental  to  the  relocation  of  an  ex- 
isting highway  under  the  act  of  1836,  giving  tbe 
court  of  quarter  sessions  jurisdictiOD  in  such 
matters,  does  not  relieve  such  crossing  from 
the  provision  of  section  1  of  tbe  act  of  1901, 
providing  that  all  crossings  hereafter  estab- 
lished shall  be  above  or  below  grade. 

2.  In  a  petition  under  Act  June  7,  1901,  to 
locate  a  grade  crossing  of  a  railroad  over  the 
approach  to  a  county  bridge,  it  was  alleged  that 
the  railroad  tracks  were  so  far  removed  from 
the  bridge  as  to  be  under  the  control  of  the 
township  authorities,  who  were  not  before  the 
court,  and  not  of  the  county  commissioners,  who 
had  charge  of  the  erection  of  the  bridge.  Heli, 
that  a  decree  dismissing  the  petition  on  the 
ground  that  the  proceedings  in  the  quarter  ses- 
sions under  Act  1836  (P.  L.  555)  were  conclu- 
sive should  be  affirmed  by  reason  of  the  facts 
in  the  case,  and  defendant  railroad  company 
relegated  to  a  bill  of  injunction  to  restrain  the 
highway  commissioners  from  so  constructing  tile 
bridge  as  to  cross  the  railroad  at  grade. 

Appeal  from  Court  of  Common  Pleas,  Col- 
umbia County. 

In  the  matter  of  the  petition  to  regulate 
a  grade  crossing  at  Mifidinville  Bridge.  From 
a  decree  dismissing  the  petition,  defendant 
Pennsylvania  Railroad  Company  appeals. 
Aflflrmed. 

The  following  is  tbe  opinion  of  tbe  court 
below,  filed  by  Little,  P.  J.: 

"This  is  a  proceeding  instituted  by  tbe 
county  commissioners  under  Act  1901,  8  4  (P. 
L.  531),  wblcb,  by  Its  terms,  became  effective 
on  June  1,  1902.  Tbe  petition  recites  that 
under  certain  proceedings  had  in  the  court 
of  quarter  sessions  for  the  location  of  a  coun- 
ty bridge  across  tbe  Susquehanna  river  at 
Mifiiinville,  tbe  proceedings  of  such  county 
bridge  were  confirmed  absolutely  on  July  7, 
1902.  Tbe  petitioners  further  aver  in  their 
petition  that  the  southern  end  of  the  bridge 
crosses  the  tracks  of  the  Pennsylvania  Rail- 
road Company.  It  also  recites  further  pro- 
ceedings had  by  the  county  commission's 
for  tbe  construction  of  tbe  bridge  and  other 
matters,  and  prays  for  tbe  court  to  make  an 
order  to  establish  a  grade  crossing  of  tbe 
railway,  and  for  gates,  signals,  and  other 
safeguards  to  be  maintained  by  the  railroad 
company,  and  assigns  nine  separate  reasons 
why  tbe  court  should  make  tbe  order  asked. 
Answer  was  filed  by  the  Pennsylvania  Rail- 
road Company,  respondent,  and  a  hearing 
was  had.  Upon  tbe  hearing  testimony  was 
offered  on  the  part  of  tbe  petitioners  respect- 
ing the  desirability  and  tbe  necessity  of  a 
crossing  at  grade  of  the  right  of  way  of  the 
railroad  company.  The  respondents  offered 
testimony  as  to  tbe  desirability  for  an  over- 
bead  crossing.    From  tbe  evidence  produced 
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at  the  hearing  It  appears  that. on  July  29, 

1902,  the  commlssloiierB  entered  Into  a  con- 
tract with  one  Charlea  H.  Reimard  for  the 
construction  of  the  bridge  and  the  approach- 
es thereto  as  far  as  the  wing  walls,  and 
that  the  same  be  completed  by  August  1, 

1903,  for  the  price  of  $93,985.  The  contractor 
Is  actively  engaged  in  the  construction  of  the 
bridge.  The  proposed  bridge  Is  so  designed 
as  to  meet  the  highway  on  either  side  of  the 
"■Sver  at  grade.  In  order  to  do  this,  the  floor 
at  the  southern  or  MiffllnTllle  end  of  the 
bridge  will  be  six  feet  or  more  higher  than 
the  floor  at  the  northern  abutment  The  re- 
spondents' proposed  plan  for  an  overhead 
crossing  of  the  tracks  of  their  railroad,  af- 
fording nineteen  feet  in  the  clear  above  the 
level  of  the  tracks  at  the  point,  involves  an 
addition  to  the  height  of  the  piers  of  the 
bridge  as  already  planned  and  contracted  for, 
by  the  addition  of  steel  cylinder  piers  three- 
eighths  of  an  inch  in  thickness,  securely 
fastened  to  the  piers  as  designed,  and  to  be 
Qlled  with  concrete,  and  the  floor  of  the 
bridge  placed  upon  an  Incline  from  the  north- 
em  to  the  southern  abutment.  The  addition 
added  to  the  southern  pier  will  be  some 
eighteen  or  more  feet  in  height,  and  also  the 
construction  of  an  additional  pier  on  the 
sonth  side  of  the  railroad  company's  right  of 
way.  That  the  increased  cost  of  the  con- 
stmction  will  be  some  $16,300,  of  which  sum 
the  respondents  have  offered  to  the  county 
commissioners  to  contribute  the  sum  of 
$12,000. 

"We  are  of  the  opinion  that  the  act  of 
1901  (P.  L.  531)  under  which  this  proceeding 
was  instituted  has  no  application  to  the  facts 
here.  The  purpose  of  the  act  was  not  to 
abolish  all  grade  crossings.  The  act  is  en- 
titled 'An  act  relating  to  railroad  crossings 
of  highways,  and  for  the  regulation,  altera- 
tion and  abolition  of  grade  crossings,  except 
In  cities  of  the  first  and  second  classes.'  Its 
flrst  section  provides:  'That,  except  as  in 
tills  act  elsewhere  provided,  all  crossings, 
hereafter  established,  whether  of  Iiighways 
by  railroads  or  of  railroads  by  highways, 
shall,  except  in  cities  of  the  flrst  and  second 
classes,  be  above  or  below  the  grade  there- 
of.' The  second  section  relates  to  railroad 
companies  constructing  new  lines  of  rail- 
road. And  the  third  section  provides:  'Ev- 
ery municipality  or  other  authority,  hereafter 
constructing  a  highway,  •  •  •  across  an 
existing  railroad,  shall  construct  the  same 
above  or  below  the  grade  thereof,  unless  per- 
mitted, in  the  manner  hereafter  provided,  to 
construct  the  same  at  grade,  and  the  cost 
of  said  work  shall  be  paid  one  half  by  said 
municipality  and  one  half  by  the  railroad 
company  owning  said  railroad.'  Its  fourth 
section  provides;  'Whenever  it  shall  be  de- 
sired by  any  railroad  company,  constructing 
a  new  railroad,  or  by  any  municipality  or 
authority,  constructing  a  new  highway,  ex- 
cept in  cities  of  the  first  and  second  classes, 
that  the  railroad  or  highway  should  be  so 


constructed  that  the  railroad  and  highway 
sliall  cross  each  other  at  the  same  grade,  a 
petition  shall  be  presented  by  the  party  de- 
siring such  construction  to  the  court  of  com- 
mon pleas  of  the  district  within  which  said 
crossing  is  situated,  upon  ten  days'  notice 
to  the  corporation  owning  said  railroad  or 
to  such  municipality  or  authority,  describing 
the  proposed  construction,  and  setting  forth 
the  reasons  that  are  supposed  to  make  the 
same  necessary  and  desirable;  and  the  court 
of  common  pleas  shall  thereupon  have  Juris- 
diction of  the  parties  and  the  subject-matter 
of  such  petition,  and  may  proceed  summa- 
rily or  otherwise,  and  upon  such  notice  as  it 
shall  deem  sufficient,  to  examine  the  matter, 
either  by  evidence,  by  reference  "to  a  master 
or  commissioners,  or  otherwise,  and  if  satis- 
fled  that  such  construction  is  reasonably  re- 
quired to  accommodate  the  public  or  to  avoid 
excessive  expense  in  view  of  the  small 
amount  of  traffic  on  the  highway  or  railroad, 
or  In  view  of  the  difficulties  of  other  methods 
of  construction,  or  for  other  good  and  suffi- 
cient reasons,  then  It  shall  make  an  order  or 
orders  permitting  such  crossing  at  grade  to . 
be  established;  and  it  may.  In  such  orders, 
in  its  discretion,  prescribe  what  gates,  sig- 
nals or  other  safeguards  shall  be  maintained 
by  the  railroad  company,  in  addition  to  the 
signals  and  safeguards  prescribed  by  the 
statute;  and  all  such  orders  shall  be  binding 
upon  the  parties,  and  shall  be  observed  by 
them;  all  costs  and  expenses  of  the  proceed- 
ings shall  be  ascertained  and  allowed  by  the 
court  of  common  pleas,  and  shall  be  paid  by 
such  party  as  it  shall  decide,  or  be  by  it 
apportioned  between  the  parties,  and  may  be 
collected  by  execution  out  of  said  court' 
The  tenth  section  of  the  act  briefly  provides 
that  'nothing  in  this  act  shall  prevent  any 
railroad  company  from  laying  additional 
tracks  on  crossings  previously  existing,  or 
from  constructing  switches  and  sidings  and 
branch  lines  from  their  lines  of  railroad, 
now  or  hereafter  constructed,  to  any  mill, 
factory  or  other  manufacturing  establish- 
ment, •  •  •  or  from  laying  additional 
tracks  to  increase  their  yard  facilities  at  ter- 
minal or  other  points,  across  public  high- 
ways at  the  grade  thereof,  outside  of  the  cor- 
porate limits  of  cities  of  the  first  and  sec- 
ond classes;  but  such  sign  posts  and  signals 
shall  be  employed  for  the  protection  of  snch 
crossings  as  are  by  htw  prescribed  for  rait 
road  crossings  of  public  highways.'  It  will 
be  observed  that  this  act  relates  to  crossings 
hereafter  established,  flrst  by  railroad  com- 
panies constructing  new  lines  of  railroad 
and  any  municipality  hereafter  constructing 
a  new  highway,  while  the  tenth  section  al- 
lows crossings  at  grade  of  highways  by  rail- 
road companies  as  mentioned  in  that  section. 
There  Is  nothing  in  the  act  which  in  any 
way  interferes  with  the  Jurisdiction  of  the 
court  of  quarter  sessions  under  the  act  of 
1836  (P.  L.  555).  The  Jurisdiction  of  the 
court  under  that  act  could  not  be  interfered 
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with  except  by  some  express  leglslatiTe  pro- 
vision. The  proceeding  for  the  location  of 
this  MitHinville  bridge  was  not  a  proceeding 
for  the  location  of  a  highway  under  general 
law,  but  for  the  location  of  a  county  bridge 
to  connect  parts  of  an  existing  highway  un- 
der the  thirty-fifth,  thirty-seventh,  and  thirty- 
eighth  sections  of  the  act  of  1S36  (P.  L.  560, 
561). 

"A  petition  was  presented  to  the  quarter 
sessions,  asking  for  the  appointment  of  view- 
ers for  the  location  of  a  bridge  'over  the  north 
branch  of  the  Susquehanna  river  •  •  • 
at  a  point  where  said  river  crosses  the  pub- 
lic road  or  highway  leading  from  a  point  In 
the  public  road  between  Bloomsburg  and 
Berwick,  n^r  the  village  of  Willow  Grove, 
to  the  Tillage  of  Mifflinvllle.'  At  the  next 
February  sessions,  1001,  the '  viewers  made 
report  in  favor  of  the  bridge,  and  under  the 
powers  conferred  upon  them  by  the  thirty- 
seventh  and  thirty-eighth  sections  of  the  act 
they  further  reported:  'That  we  have  care- 
fully examined  the  routes  of  the  road  cross- 
ing the  sald-rlva:  over  which  the  bridge  Is 
.prayed  for,  and  are  of  the  opinion  that  the 
changes  or  variations  in  the  bed  of  the  said 
road  would  be  an  improvement  and  saving 
of  expense  la  the  erection  of  said  bridge, 
which  variations  we  have  caused  to  be  accu- 
rately surveyed,  and  have  returned  a  plot 
thereof  with  tills  our  report,  said  changes 
b^ng  as  follows:  •  •  •  At  the  southern 
end  of  said  proposed  bridge,  beginning  at  a 
point  in  the  northern  line  of  First  street  in 
the  vUlage  of  Mifflinvllle,  270  feet  west  of 
the  western  line  of  Market  street;  thence 
across  the  village  common  north,  twenty-one 
degrees  west,  139  feet,  to  the  right  of  way 
of  the  N.  &  W.  B.  R.  R.  Company;  thence 
crossing  said  right  of  way  at  grade  north, 
twenty-one  degrees  west,  130  feet  to  the 
southern  abutment  of  said  bridge,  said  abut- 
ment standing  on  said  commons  at  high-wa- 
ter mark.'  The  viewers  were  authorized  to 
make  that  change  in  the  highway.  The  stat- 
ute gives  the  bridge  viewers  authority  to 
report  also  whether  any  change  In  the  course 
or  bed  of  the  road  to  be  connected  therewith 
will  be  necessary  in  order  to  the  erection  of 
said  bridge  at  the  most  suitable  place  or  in 
the  best  manner,  •  •  •  and  cause  every 
such  variation  to  "be  accurately  surveyed,  etc. 
Sections  37,  38,  Act  1836  (P.  L.  501).  There 
is  no  ground  for  the  contention  now  made 
that  the  road,  as  shown  by  the  draft  accom- 
panying the  report  of  viewers,  from  First 
street  in  Mifflinvllle  to  the  southern  abut- 
ment of  the  proposed  bridge,  is  a  new  road. 
The  case  In  re  County  Bridge  (Pa.)  24  Atl. 
695,  -was  one  in  which  the  viewers  exercised 
the  powers  of  changing  the  bed  of  the  high- 
way, as  was  done  by  the  viewers  In  the  pres- 
ent proceedings.  The  second  exception  to 
the  report  of  viewers  there  alleged  that  the 
viewers  unlawfully  laid  out  two  entirely  new 
roads,  and  vacated  no  part  of  the  old  high- 
way.   The  exceptions  were  dismissed,  and 


the  report  confirmed  absolute.  The  order 
was  affirmed  by  the  Supreme  Court  This  ac- 
tion of  the  viewers  did  not  lay  out  a  new  oe 
additional  public  road,  or  establish  a  new 
or  additional  grade  or  other  crossing  of  the 
tracks  of  the  railroad  company.  The  result 
of  their  action  on  the  south  side  was  to 
change  the  bed  of  this  previously  existing 
road  leading  from  the  village  on  the  south 
side  of  the  river  to  the  north  village  on  the 
north  side,  where  it  Intersects  First  street  in 
Mifflinvllle,  westwardiy  far  enough  to  be  in 
line  with  the  southern  abutment  of  the  pro- 
posed bridge.  In  this  highway  between  the 
two  villages  there  has  been  a  grade  crossing 
for  a  number  of  years.  Probably  It  was  lo- 
cated and  constructed  when  the  railroad 
company  laid  its  tracks  at  the  grade  of  that 
Iiighway,  and  when  the  bridge  viewers  made 
this  change  In  the  bed  of  the  road  the  cross- 
ing was  thereby  changed  as  a  necessary  in- 
cident to  the  use  of  the  highway  as  changed. 
The  words  employed  by  the  viewers,  thence 
crossing  said  right  of  way  at  grade,'  have  no 
special  significance.  They  are  rather  de- 
scriptive of  what  the  viewers  saw  as  forming 
part  of  the  highway.  While  a  county  bridge 
Is  a  part  of  the  highway,  yet  this  act  of 
1901  does  not  require  an  over  or  under  cross- 
ing where,  as  in  this  Instance,  a  grade  cross- 
ing has  long  since  been  in  use  in  the  tilgbway. 
parts  of  which  the  bridge  was  designed  to 
connect.  The  judgment  of  confirmation  al>- 
Eolute  of  these  bridge  proceedings  July  7. 
1902,  became  conclusive,  unless  appeal  was 
duly  taken.  The  bridge  was  established 
by  that  decree.  The  duty  devolves  upon  the 
county  to  build  and  keep  this  and  all  other 
county  bridges  in  repair,  as  well  as  the  ap- 
proaches thereto.  The  approach  to  the 
bridge  Is  a  part  of  the  bridge  itself.  The 
township  road  terminates  where  the  approach 
begins.  In  re  Catawissa  &  Main  Twp.  Road, 
17  Pa.  Super.  Ot.  21;  Weatfield  Boro.  v.  Tio- 
ga County,  150  Pa.  152,  24  Atl.  700.  This 
road  leading  from  the  village  on  the  south  to 
the  north  side  of  the  river,  the  bed  of  which 
Is  changed,  will  be  required  to  be  taken  care 
of  by  the  supervisors  of  the  respective  town- 
ships, as  formerly.  It  is  a  mistaken  view 
urged  on  the  part  of  the  petitioners  that  the 
southern  approach  of  this  bridge  extends  to 
First  street 

"Being  of  the  opinion  tliat  the  decree  ot 
the  court  of  quarter  sessions  confirming  these 
bridge  proceedings  is  now  conclusive,  and, 
in  view  of  what '  the  county  commissioners 
have  done  snbseqnent  to  that  decree,  that 
certain  rights  of  the  contractor  have  attach- 
ed, we  should  feel  reluctant  to  make  any 
changes  in  the  construction  of  this  bridge,  un- 
less great  necessity  required  it,  even  If  there 
were  a  statute  which  expressly  provided  for 
such  change.  The  respondent's  proposltiim 
involves  a  change  in  the  proposed  construc- 
tion as  already  planned  and  designed.  By 
reference  to  the  testimony  of  Oscar  Thomp- 
son, a  witness  produced  by  the  respondent, 
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this  change  would  appear  to  be  of  doubtful 
propriety.  The  respondent's  proposed  change 
of  this  bridge  so  as  to  accommodate  an  over- 
head crossing  would  greatly  enlarge  the  bridge, 
and  increase  the  cost  of  Its  construction.  It 
has  been  held  that  'where  a  bridge  is  to  be  en- 
larged or  Improved,  viewers  should  be  appoint- 
ed as  for  a  new  bridge.'  Riddle  v.  County 
Com'rs,  8  Delaware  County  Rep.  165.  The 
circumstances  here  show  that  the  second  sec- 
tion of  the  act  of  April  11,  1848  (P.  L.  507), 
would  present  another  barrier  to  the  accom- 
plishment of  such  purpose,  because  the  con- 
tractor and  county  commissioners  have  not 
agreed  to  the  proposed  alteration.  The  point 
of  crossing  of  the  railroad  company's  right  of 
way  can  be  observed  for  quite  a  distance  east- 
wardly,  and  at  a  much  greater  distance  west- 
wardly.  The  court  of  common  pleas  will  make 
no  order  which  will  in  any  way  affect  the 
Judgment  of  the  court  of  quarter  sessions  en- 
tered July  7, 1902.  And  therefore,  for  the  rea- 
sons hereinbefore  given,  it  is  now  ordered 
that  these  proceedings  be  dismissed,  at  the 
cost  of  the  county  of  Columbia." 

Argued  before  MITCHELL,  DEAN,  FBUU 
BROWN,  MESTREZAT,   and  POTTBB,  JJ. 

H.  M.  Hinckley  and  L.  B.  Waller,  for  ap- 
pellant. Herring  and  J.  B.  Robinson,  for 
appellee. 

tf 

PER  CURIAM.  The  setUed  policy  of  this 
state,  legislative  and  Judicial,  Is  against  the 
further  increase  of  grade  crossings.  The  act 
of  June  19,  1871  (P.  L.  1301)  gave  the  courts 
Jurisdiction  over  crossings  of  one  railroad 
by  another  at  grade,  and  this  court  has  more 
than  once  expressed  its  regret  that  the  con- 
trol did  not  extend  to  the  crossing  of  a  rail- 
road and  an  ordinary  highway.  This  con- 
trol the  act  of  June  7,  1901  (P.  L.  531),  has 
now  given.  Any  grade  crossing  which  there- 
after comes  before  the  court,  comes  with  a 
heavy  burden  of  proof  upon  it. 

Under  the  conceded  facts  the  crossing  in- 
volved in  this  controversy  is  a  new  grade 
crossing,  and  as  such  is  prohibited  by  the 
act  of  1901.  The  fact  that  it  is  incidental  to 
the  relocation  of  an  existing  highway  under 
the  authority  of  the  act  of  1836  does  not  re- 
lieve It  of  the  ban  of  the  act  of  1901.  The 
language  of  section  1  of  the  latter  act  la  that 
"all  crossings  hereafter'  established"  shall 
be  abovfe  or  below  grade.  This  is  a  crossing 
in  a  different  place,  and  is  therefore  "estab- 
lished" after  the  date  of  the  act.  The  com- 
mand of  section  1  is  peremptory  and  uni- 
versal except  In  the  single  instance  spe- 
cifically prescribed.  The  court  of  common 
pleas  is  authorized  under  section  4  to  per- 
mit a  grade  crossing  under  certain  condi- 
tions. But  this  Jurisdiction  must  be  exer- 
cised in  the  mode  pointed  out  by  the  statute, 
and  is  exclusive.  There  Is  no  substitute  for 
It,  either  in  manner  or  form.  The  jaroceed- 
ings  in  the  present  case  in  the  quarter  ses- 
sions to  authorize  the  bridge  and  this  reIoca> 


tion  of  the  old  highway  were  wholly  irrele- 
vant, They  were  in  a  different  court  having 
no  Jurisdiction  over  this  subject,  and  the 
accidental  fact  that  both  courts  were  -held 
by  the  same  Judge  did  not  mingle  or  combine 
their  separate  Jurisdictions.  The  discretion 
of  ^e  common  pleas  under  the  statute  can 
only  be  exercised  in  a  direct  proceeding  for 
the  purpose  in  the  proper  court. 

A  technical  objection  to  a  review  of  the  de- 
cree is  based  on  the  ground  that  the  appel- 
lant, in  its  answer,  asked  that  the  petition 
be  dismissed,  and  that  the  prayer  was  grant- 
ed. With  the  reasons  given  by  the  court 
in  its  opinion  It  is  said  we  have  no  concern. 
This  point  is  not  free  from  difficulty.  In  an 
action  at  law  the  opinion  of  the  court  Is  not 
part  of  the  record,  and  the  Judgment  is  th» 
only  matter  strictly  reviewable.  In  a  pro- 
ceeding in  equity  the  rule  is  otherwise,  and' 
the  chancellor's  reasons  are  proper  subject 
of  consideration.  The  proceeding  in  the  pres- 
ent case  was  unknown  to  the  common  law, 
and  tlie  statute,  by  committing  it  to  the  dis- 
cretion of  a  Judge,  who  may  proceed  sum- 
marily in  such  manner  as  he  thinks  best,  add 
by  the  latitude  of  powers  with  which  it  In- 
vests him,  and  in  other  ways,  has  assimi- 
lated it  closely  to  a  proceeding  in  equity. 
Whether,  therefore,  we  might  not  take  up 
the  case  as  if  upon  an  appeal  in  regard  to 
an  Injunction  Is  far  from  clear.  But  some 
questions  have  been  raised  as  to  the  facts. 
It  Is  said  that  the  duties  of  the  county  com- 
missioners end  at  the  bridge,  and  the  rail- 
road tracks  are  so  far  from  it  that  the  con- 
struction of  the  crossing  will  be  the  work 
of  the  township  authorities,  who  are  not  be- 
fore us.  Under  these  circumstances  we  have 
thought  It  best,  without  deciding  the  other 
question,  to  turn  over  the  appellant  to  the 
more  plastic  and  convenient  remedy  of  a  bill 
to  enjoin  the  construction  of  the  bridge  in 
such  manner  as  will  require  the  highway  to 
cross  the  railroad  at  grade. 

This  appeal  Is  therefore  dismissed,  with- 
out prejudice. 


(KM.Fk.  4S8) 
N0RRI8  V.  CROWB  et  aL 

(Supreme  Court  of  Pennsylvpnia.    July  9, 

1903.) 

CONTRACT— CANCELLATION— MISTAKB  OP  LAW 
— RBMBDY  AT  LAW. 

1.  An  owner,  under  threat  of  payment  of  prior 
dpal,  at^reed  to  reduce  the  rent  from  6  to  5  per 
cent.  Both  of  the  parties  were  igDo^ant  at 
such  time  of  the  decision  of  the  Supreme  Court 
that  sucti  a  ground  rent  as  was  in  question  was 
an  irredeemable  one.  Beld,  that  a  bill  would 
pot  lie  by  the  owner  of  the  ground  rent  to  can- 
cel the  agreement  for  a  mistake  in  law. 

2.  A  bill  in  eqnity  will  not  lie  to  cancel  an 
agreement  to  reduce  ground  rent  as  made  in 
mistake  of  law,  plaintiff  having  a  complete 
remedy  at  law  by  an  action  to  recover  tha 
ground  rent  as  provided  for  in  the  original  agree- 
ment. 

T2.  See  Cancellatios  of  Initruments,  voL  L  C«B^ 
Dl«.  IT. 
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Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  by  Isaac  Norris  against  James  Crowe 
and  the  Ninth  United  Presbyterian  Congre- 
gation of  Philadelphia.  From  a  decree  dis- 
missing the  complaint,  plaintiff  appeals.  Af- 
firmed. 

The  following  is  the  opinion  of  the  court 
below,  filed  by  Wlllson,  J.:      . 

"On  December  7, 1806,  Charles  Norris  et  al., 
trustees  of  the  Falrhill  estate,  and  Samuel 
Norris,  made  a  conveyance  to  James  Crowe 
of  a  certain  lot  of  ground  situate  on  the  west 
side  of  Hancock  street  and  south  side  of  Sus- 
quehanna avenue,  reserving  thereout  a  year- 
ly six  per  cent  ground  rent  of  $340,  payable 
In  equal  half-yearly  installments  on  the  Ist 
day  of  January  and  July  In  each  year  there- 
after. The  deed  also  contained  a  provision 
that  in  case  the  grantee,  his  heirs  and  as- 
signs, should,  within  ten  years  from  the 
date  of  the  deed,  pay  to  the  grantors,  or  their 
heirs  or  assigns,  the  sum  of  $5,666.67,  and 
the  arrears  of  rent,  the  rent  reserved  should 
cease  and  be  extinguished.  The  said  James 
Crowe  took  title  to  the  said  premises  only 
to  hold  It  for  the  benefit  of  the  church  of 
which  be  was  pastor,  and  subsequently,  on 
December  13,  1893,  by  deed  duly  recorded, 
he  conveyed  the  same  to  the  Ninth  United 
Presbyterian  Congregation  of  Philadelphia, 
the  defendant  In  this  case.  By  proceedings 
in  partition  the  estate  in  the  grantors  became 
vested  in  Isaac  Norris,  Sr.,  and  subsequent- 
ly in  the  plaintiff  in  this  proceeding. 

"The  proper  discussion  of  the  case  does 
not  require  any  fuller  recital  of  the  matters 
which  have  been  referred  to.  The  real  con- 
troversy arises  upon  what  took  place  in  the 
year  1891.  The  bill  averred  that  in  May  of 
that  year  a  committee  of  the  defendant  cor- 
poration called  upon  J.  Parker  Norris,  the 
brother  of  the  plaintiff,  and  who  acted  for 
him,  and  Informed  the  said  Mr.  Norris  that 
the  defendant  would  pay  off  the  ground  rent, 
unless  the  yearly  rent  was  reduced  from  six 
to  five  per  cent,  per  annum.  In  consequence 
of  this  movement  on  the  part  of  the  defend- 
ant corporation,  an  agreement  under  seal  was 
entered  Into  between  the  plaintiff,  acting  by 
his  brother,  J.  Parker  Norris,  and  the  defend- 
ant, in  the  following  langruage: 

"  'Memorandum  of  agreement  made  this 
twelfth  day  of  June,  A.  D.  1891,  between  the 
Norris  Square  United  Presbyterian  Church 
of  the  one  part,  and  Isaac  Norris,  M.  D.,  of 
the  other  part. 

"v'WItnesseth,  that  in  consideration  of  the 
said  Isaac  Norris,  M.  D.,  not  demanding  more 
than  five  per  cent.  Interest  on  a  certain  an- 
nual ground  rent  reserved  by  deed  dated 
December  7,  1866,  the  said  Norris  Square 
United  Presbyterian  Church,  doth  hereby 
agree  that  they  will  not  pay  off  the  principal 
of  the  said  ground  rent  until  the  expiration 
of  five  (5)  years  after  the  first  day  of  July, 
1891,  and  the  said  Isaac  Norris,  M.  D.,  doth 
Bereby  promise  and  agree  that  he  will  not, 


at  any  time,  ask,  demand,  or  sue  for  more 
than  five  per  cent.  Interest  on  said  ground 
rent  so  long  as  the  said  church  continues  to 
pay  the  seme  with  reasonable  punctuality. 

"  'Witness  our  hands  and  seals  the  day 
and  year  aforesaid. 

"  'Isaac  Norris,  M.  D. 

"  'By  His  Attorney  in  Fact, 
"  'J.  Parker  Norri&    [Seal.] 

"  'Robert  G.  Bitten, 
"  '[Corporate  Seal.]  President 

"  '0.  W.  Crowe, 

"  'Secretary  Board  of  Trustees.' 
"At  the  time  this  agreement  was  entered 
into,  all  parties  concerned  in  it  were  of  the 
impression  that  the  defendant  corporation 
bad  a  right  at  any  time  to  make  payment  of 
the  principal  sum  of  the  ground  rent  aud 
thereby  extinguish  the  ground  rent;  In  other 
words,  that  the  ground  rent  was  a  redeem- 
able ground  rent.  They  were  not  aware  that 
it  had  been  decided  by  the  Supreme  Court  in 
Palalret  v.  Snyder,  106  Pa.  227,  that  upon 
the  failure  of  the  covenantor  In  the  ground 
rent  deed  to  pay  the  principal  sum  within 
the  time  limited  in  such  a  deed,  the  ground 
rent  became  Irredeemable.  However,  it 
must  be  regarded  as  beyond  question  that  if 
Dr.  Norris,  acting  through  his  attorney  in 
fact,  had  not  consented  to  the  reduction  of 
the  annual  rent,  and  the  defendant  corpora- 
tion had  carried  out  its  expressed  intention  of 
paying  off  the  said  rent,  payment  would  have 
been  received,  and  the  ground  rent  would 
have  been  extinguished.  This,  no  doubt 
would  have  been  done  \mder  a  mistaken 
view  of  the  law.  At  the  same  time,  tf  It  Iiad . 
been  carried  into  effect,  the  act  would  on- 
questlonably  have  I>een  beyond  recall.  The 
plaintiff,  by  this  proceeding,  endeavors  to 
have  the  agreement  referred  to  abrogated, 
and  to  reinstate  himself  in  the  position  in 
which  be  was  before  that  agreement  was  en- 
ter^ into,  notwithstanding  for  a  period  of 
about  ten  years  the  church  corporation  has 
paid  the  annually  accruing  ground  rent  as  re- 
duced, and  the  same  has  been  accepted  by 
the  plaintiff.  It  is  claimed  that  this  can  be 
done,  because  the  parties  entered  Into  the 
agreement  in  question  under  a  mistaken  view 
of  the  law. 

"Suit  was  brought  in  this  court  upon  the 
ground-rent  deed  against  the  defendant  In 
March,  1901,  for  the  purpose  of  recovering 
the  amount  due  on  January  1,  1901,  at  the 
full  rate  of  six  per  cent  Instead  of  five.  In 
that  proceeding  the  defendant  filed  an  affida- 
vit of  defense,  setting  up  the  matters  which 
have  been  previously  stated,  and  the  court 
after  argument,  refused  to  enter  Judgment 
for  the  plaintiff.  Nothing  further  has  been 
done  in  that  case  since  the  refusal  to  en- 
ter judgment.  V.'e  are  now  asked  to  decree 
that  the  defendant  shall  surrender  for  can- 
cellation the  agreement  before  mentioned, 
and  be  enjoined  from  setting  up  the  agree- 
ment as  defense  in  the  action  at  law  referred 
to,  or  In  any  future  action.     It  seems  to 
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ns  that  It  would  be  a  sufflclent  reason  for  us 
to  sustain  the  demurrer  which  has  been  filed 
In  this  case  that  the  plaintiff  has  a  full  and 
complete  opportunity,  in  the  case  at  law 
which  he  has  brought,  to  have  the  question 
upon  which  he  relies  fully  and  conclusively 
determined  as  between  him  and  the  defend- 
ant. In  other  words,  he  has  a  full  and  ade- 
quate remedy  at  law,  and  he  has,  by  insti- 
tuting action  upon  the  covenant  contained 
In  the  ground-rent  deed,  already  attempted 
to  bring  the  question  which  Is  now  at  issue 
to  determination  upon  the  law  side  of  the 
court  Nevertheless,  It  may  be  well  for  us  to 
go  further  in  the  case,  and  express  our  views 
in  regard  to  the  main  question  involved  in  it 
"As  has  already  been  said,  the  parties  to 
the  agreement  reducing  the  amoimt  of  an- 
nual rent  from  six  to  five  per  cent  entered 
into  It  with  a  mistaken  view  as  to  what  their 
legal  rights  were.  Ordinarily,  parties  will 
not  be  relieved  against  the  consequence  of  a 
mistake  of  the  law,  even  though  it  be  mu- 
tual. This  principle  is  so  fundamental  us 
to  have  been  embodied  In  a  well-known  max- 
im. It  may  be  true,  as  has  been  argued  be- 
fore us,  that  the  rule  has  its  exceptions,  and 
that  where  the  mistake  has  been  one  which 
does  not  Involve  Ignorance  of  a  general  prin- 
ciple of  the  law,  but  rather  Ignorance  as  to 
the  legal  effect  of  a  particular  agreement  or 
transaction  In  which  the  parties  are  inter- 
ested, then  a  court  of  equity  may  relieve 
against  the  effect  of  a  mistake,  In  order  to 
avoid  manifest  injustice.  Even  the  presence 
of  seals  attached  to  such  an  agreement  might 
constitute  no  obstacle  to  relief,  notwithstand- 
ing the  general  principle  that  the  presence 
of  a  seal  Imports  a  consideration.  If,  how- 
ever, the  case  required  us  to  pass  upon  the 
question,  we  are  Inclined  to  the  opinion  that 
the  plaintiff  could  not  have  the  relief  which 
he  seeks  upon  the  ground  relied  upon  by  him, 
viz.,  that  his  case  falls  under  an  exceptional 
class  of  a  mutual  mistake,  relative  peculiarly 
and  exclusively  to  the  rights  of  the  parties 
growing  out  of  a  particular  agreement  or 
transaction,  as  distinguished  from  a  mistake 
coiicemlng  a  general  and  larger  principle  of 
law.  We  rather  think  that  even  upon  that 
aspect  of  the  question,  the  plaintiff  ought 
to  be  held  to  bis  agreement  by  an  application 
of  the  general  and  salutary  principle  which 
has  been  referred  to  that,  when  two  persons 
solemnly  enter  Into  an  agreement,  and  act 
ni)on  It  for  a  term  of  years  on  the  common 
understanding  that  an  advantage  accrues  to 
one  of  the  parties  or  a  disadvantage  to  the 
other,  the  fact  that  there  was  a  mistake 
made  as  to  their  legal  rights  and  obligations 
will  not  relieve  either  party  from  an  obliga- 
tion so  entered  into  and  acted  upon.  Besides, 
It  Is  impossible  not  to  be  Infiuenced  by  the 
thought  that  the  agreement  which  the  par- 
ties entered  Into,  although  It  was  made  un- 
der a  mistaken  view  of  the  law,  withheld 
the  defendant  corporation  from  taking  such 
stcpa  as  would  have  resulted  In  an  extin- 


guishment of  the  ground-rent  estate.  Such 
an  extinguishment  was  evidently  not  desired 
by  the  plaintiff  or  his  representative,  and  It 
was  averted  by  the  making  of  the  agree- 
ment which  the  plaintiff  now  endeavors  to 
set  aside.  That  was  a  real  advantage  which 
be  thus  secured,  and  he  obtained  It  by  en- 
tering into  a  formal  agreement,  to  which  he 
attached  the  ordinary  evidence  of  a  valuable 
consideration.  For  the  reason  stated,  we 
think  that  be  must  be  held  to  the  bargain 
which  he  then  made,  and  that  he  cannot  be 
relieved  from  it  notwithstanding  he  and  the 
defendant  now  know  and  admit  that  they 
acted  under  a  mistaken  impression  of  what 
their  legal  rights  and  obligations  were. 

"The  demurrer  must  therefore,  be  sus- 
tained and  the  bill  dismissed,  with  costs." 

Argued  before  MITOHEUU  DEAN,  FELL, 
BROWN,   MESTREZAT,  and  POTTER,  JJ. 

John  O.  Johnson  and  Horace  M.  Bumsey, 
for  appellant 

DEAN,  J.  In  this  appeal  ajqpellee  has  giv- 
en us  no  aid  by  filing  a  paper  book,  and  we 
are  left  to  dispose  of  the  issue  by'  the  pres- 
entation of  appellant's  side  of  it  and  on  the 
carefully  considered  opinion  of  the  learned 
Judge  of  the  court  below.  •  The  facts  are 
about  as  follows:  On  December  7,  1866,  the 
trustees  of  the  Norrls  estate  conveyed  to 
Rev.  James  Crowe,  minister  of  the  Ninth 
Presbyterian  Congregation  of  Philadelphia, 
a  lot  of  ground  on  the  comer  of  Hancock 
street  and  Susquehanna  avenue,  reserving 
thereout  a  yearly  6  per  cent  ground  rent  of 
$340.  Afterwards,  In  1S93,  the  Reverend 
Crowe  conveyed  the  property  to  his  congre- 
gation, which  at  that  date  had  become  in- 
corporated. By  proceedings  tn  partition  of 
the  estate  of  Isaac  Norris,  Sr.,  In  1867,  this 
particular  ground  rent  became  the  property 
of  Dr.  Isaac  Norris,  this  appellant  J.  Par- 
ker Norrls,  his  brother,  was  In  1891  his  At- 
torney In  fact,  and  in  that  year  a  committee 
of  the  church  corporation  called  upon  and 
notified  him  that,  unless  the  ground  rent  was 
reduced  from  6  to  S  per  cent,  the  congrega- 
tion would  pay  It  off.  Both  parties  assumed 
that  the  ground  rent  was  redeemable,  and 
therefore  could  be  paid  off  at  the  option  of 
the  lot  owner.  It  was  agreed  '  that  the  re- 
duction to  5  per  cent  should  be  made,  but 
that  the  option  should  not  be  exercised  for 
five  years.  Thereupon  the  following  agree- 
ment in  writing,  signed  and  sealed,  was  ex- 
ecuted: "That  In  consideration  of  the  said 
Isaac  Norris,  M.  D.,  not  demanding  mote 
than  five  per  cent  Interest  on  a  certain  an- 
nual ground  rent  reserved  by  deed  dated 
December  7, 1866,  the  said,  the  Norrls  Square 
United  Presbyterian  Church,  doth  hereby 
agree  that  they  will  not  pay  off  the  principal 
of  the  said  ground  rent  until  the  expira- 
tion of  five  (5)  years  after  the  first  day  of 
July,  1881,  and  the  said  Isaac  Norris,  M.  D.., 
doth  hereby  promise  and  agree  that  he  will 
not  at  any  time,  ask,  demand,  or  sue  for 
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more  than  five  per  cent,  interest  on  said 
ground  rent  bo  long  as  the  said  church  con- 
tinues to  pay  the  same  with  reasonable  punc- 
tuality." The  case  of  Palalret  t.  Snyder, 
106  Pa.  227,  appeal  from  common  pleas  No. 
1  of  Philadelphia,  had  been  decided  by  this 
court  In  1884.  The  reservation  of  ground 
rent  In  that  deed  was  substantially  the  same 
In  terms  as  In  the  one  before  us,  and^we  held 
the  ground  rent  was  Irredeemable.  Although 
that  case  bad  been  the  law  for  seren  years, 
both  parties  were  Ignorant  of  It.  The  con- 
gregation thereafter  continued  to  pay  the 
ground  rent  at  5  per  cent,  as  stipulated  in 
the  agreement,  and  Norris  continued  to  ac- 
cept the  same  without  objection  until  Jan- 
uary 28,  1901,  when  Norris  discovered  the 
decision  In  Palalret  v.  Snyder,  and  concluded 
that  his  ground  rent  was  irredeemable.  He 
at  once  demanded  from  the  congregation  6 
per  cent,  and  on  refusal  to  pay  brought  as- 
sumpsit In  common  pleas  No.  4  of' Philadel- 
phia. To  this  the  congregation  filed  an  af- 
fidavit of  defense  denying  liability  for  more 
than  5  pe^  cent.,  and  averring  the  stipulation 
in  the  agreement  as  limiting  liability  to  that 
amount.  While  the  record  of  the  action  at 
law  stood  in  this  condition,  on  January  10, 
1902,  Norris  filed  this  bill,  praying  that  the 
agreement  be  declared  void,  and  that  It  be 
delivered  up  for  cancellation  on  the  ground 
that  it  was  entered  into  under  a  mistake 
as  to  the  law  by  both  parties,  and  further 
specially  praying  that  defendant  be  enjoined 
from  setting  it  up  as  a  defense  In  the  action 
of  assumpsit.  The  defendant  demurred  on 
the  grounds  that  an  action  at  law  involving 
the  same  matter  was  then  pending,  and  that 
'on  the  face  of  the  bill  plaintiff  bad  no  eq- 
uity of  which  a  court  of  equity  would  take 
jurisdiction.  The  court  below  sustained  the 
demurrer,  and  dismissed  the  bill,  first,  be- 
cause plaintiff  had  an  adequate  remedy  at 
law;  and,  second,  because  the  mistake  of 
law  was  one  which,  under  the  facts  averred 
in  the  bill,  equity  would  not  relieve  against. 
We  think  that  plaintiff  had  an  adequate 
remedy  at  law.  He  bad  brought  his  action 
in  assumpsit  and  defendant  had  filed  affi- 
davit disclosing  fully  its  defense,  based  on 
the  agreement.  At  the  trial  plaintiff  would 
have  offered  his  deed  of  1886  to  Rev.  Crowe 
reserving  his  6  per  cent,  ground  rent  De- 
fendant would  then  have  put  In  evidence  the 
agreement  of  June  13.  189J.  Plaintiff  would 
then  have  replied  with  evidence  of  mutual 
mistake  of  the  law  by  the  parties.  It  would 
then  have  been  for  the  court  to  Interpret 
the  agreement  and  declare  Its  effect  In  view 
of  the  undisputed  evidence,  and  to  have  di- 
rected a  verdict.  Why  would  not  this  have 
been  an  adjudication  of  tJie  very  Issue  raised 
by  this  bill  and  demurrer?  It  Is  suggested 
that  it  would  not  have  been  an  adequate  or 
convenient  remedy,  because  suits  could  still 
have  been  brought  in  the  future  for  each  6 
per  cent,  annual  ground  rent  as  It  fell  due. 
We  do  not  think  so.    Tke  Judgment  would 


have  been  res  adjudlcata  as  to  whether  the 
ground  rent  was  5  or  6  per  cent  If  plaintiff 
had  won,  he  could  have'  brought  suit  for  6 
per  cent,  and  defendant  could  have  defended 
only  on  proof  of  payment  of  that  rate;  but  If 
defendant  had  won,  and  plaintiff  had  sued  for 
'6  per  cent.,  plaintiff  would  have  lost  his  case. 
Obviously  one  suit  at  law  would  have  ended 
litigation.  We  think  the  remedy  at  law  was 
both  adequate  and  convenient,  and  that  the 
court  below  might  properly  have  dismissed 
the  bill  on  this  ground  alone.  But  probably 
because  the  same  question  would  have  had  to 
be  determined  In  the  action  at  law— that  Is, 
the  effect  of  the  agreement  made  under  a 
mutual  mistake  of  law— the  court  saw  fit  to 
go  further,  and  determine  whether  on  the 
facts  the  plaintiff  should  in  equity  be  relieved 
from  the  consequence  of  It  The  maxim,  "Ig- 
norantla  legls  neminem  ezcusat,"  undoubtedly 
applies  where  the  ignorance  is  of  ft  well- 
known  rule  of  law,  or,  as  it  Is  sometimes  stat- 
ed, ignorance  of  a  general  rule  of  law;  but 
where  the  Ignorance  of  the  law  is  specially 
applicable  to  the  determination  of  a  t)rlvate 
right  and  the  Ignorant  party  complains  be- 
cause he  has  been  prejudiced  by  the  contract 
it  does  not  follow  that  equity  wUl  in  all 
cases  afford  relief.  By  simply  filing  a  demur- 
rer, of  course,  the  defendant  admits  the  ma- 
terial averments  of  the  bill,  and  the  material 
averment  Is  that  the  agreement  was  prompt- 
ed by  a  mutual  ignorance  of  the  law  as.  ap- 
plicable to  reservations  of  ground  rent  in  the 
terms  incorporated  in  this  deed;  both  parties 
acting  in  the  belief  that  this  ground  rent 
was  redeemable,  whereas  In  law  It  was  not 
Will  equity,  under  these  facts,  afford  plain- 
tiff relief  from  the  consequences  of  his  ig- 
norance of  the  law?  Under  what  drcimi- 
stances  and  as  to  what  contracts  the  maxim 
would  be  enforced  seems  to  have  been  first 
fully  discussed  by  this  court  In  Good  t. 
Herr,  7  Watts  &  S.  258,  42  Am.  I>ec.  236,  In 
an  elaborate  opinion  by  Rogers,  J.  In  that 
case  a  childless  man  died  Intestate  possessed 
of  a  large  estate  in  land,  leaving  a  widow, 
two  brothers,  and  a  sister  living,  and  nephew 
and  nieces,  children  of  two  brothers  who 
were  dead.  The  widow  accepted  one  of  the 
purparts  of  the  land  at  the  valuation  of  f20,- 
000,  and  entered  into  recognizance  to  pay 
to  all  persons  entitled  thereto,  their  respec- 
tive shares.  She  paid  to  each  of  the  broth- 
ers and  the  sister  living  one-fifth,  and  to  the 
children  of  each  deceased  brother  as  repre- 
senting their  fathers  per  stirpes  one-fifth. 
All  parties  believed  at  the  time  that  the  pay- 
ments were  In  accord  with  thfe  law  of  de- 
scent. All  were  Ignorant  that  the  two  uncles 
and  aunt  were  entitled  to  the  whole,  and 
the  nephews  and  nieces  to  notiiing.  All,  on 
receiving  the  money,  executed  releases  to  the 
widow.  One  of  the  surviving  brothers  hav- 
ing, after  receiving  the  money  and  executing 
the  release,  died,  his  administrator  dlscoT- 
ered  that  Instead  of  one-fifth  he  had  been 
entitied  to  one-third,  and  brought  suit  against 
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the  widow  for  the  difference.  When  ■  Bhe 
set  up  the  release,  he  sought  to  avoid  It  by 
showing  mutual  Ignorance  of  the  law  of  de- 
scent by  all  parties;  each  being  of  the  be- 
lief that  the  children  were  entitled  to  the 
shares  of  their  parents.  There  was  no  ques- 
tion but  that  at  the  time  of  the  distribution 
all  parties  were  Ignorant  of  the  law,  and  that 
was  the  only  fact  on  which  the  release  could 
be  treated  as  void.  By  sustaining  It  the  sur- 
viving brothers  and  sister  lost  two-flfths  of 
the  estate;  by  declaring  It  void  the  widow 
would  have  had  to  pay  over  again  the  two- 
flfths  paid  to  the  nephews  and  nieces.  There 
was  no  serious  hardship  In  the  case.  The 
estate  remained  in  the  family  of  the  dead 
brother.  His  brothers  and  sister  got  a  frac- 
tion less  than  the  law  allowed  them;  the 
nephews  and  nieces  a  fraction  more.  It  was 
a  case  of  Ignorance  of  the  law  alone,  and 
this  court  declined  to  set  aside  the  release. 
In  the  opinion  the  court  cites  a  number  of 
authorities  from  the  Supreme  Court  of  the 
United  States,  as  well  as  Story's  Equity  Jn- 
rlspradence,  in  support  of  the  rule  that  mere 
Ignorance  of  the  law  itself  is  no  ground  for 
relief  In  equity,  and  concludes  thus:  "We 
grant  that,  where  there  is  a  mistake  of  a 
clear,  well-established,  and  well-known  prin- 
ciple of  law,  whether  common  or  statute 
law  (for  In  this  respect  we  can  conceive  no 
difference),  equity  will  lay  hold  of  slight 
circumstances  to  raise  a  presumption  that 
there  has  been  some  undue  influence,  impo- 
sition, mental  Imbecility,  surprise,  or  confi- 
dence abased;  but  it  is  obvious  that  In  such 
cases  the  mistake  Itself  Is  not  the  founda- 
tion of  relief,  but  the  relief  Is  had  on  entirely 
Independent  grounds,  so  as  not  to  Impinge  the 
general  rule.  We  are  therefore  of  the  opin- 
ion that  In  DO  case  Is  Ignorance  or  mistake 
of  the  law  with  a  full  knowledge  of  the  facts 
per  8€  a  ground  for  equitable  relief."  Justice 
Rogers  admits  there  are  rare  exceptions  to 
the  rule,  and  we  concede  that  the  trend  of 
decision  in  our  state  has  been  to  multiply 
the  exceptions,  as  witness  Heacock  v.  Fly, 
14  Pa.  640;  Peters  v.  Florence,  88  Pa.  194; 
Gross  V.  Leber,  47  Pa.  520;  Whelen's  Appeal, 
70  Pa.  410;  Goettel  v.  Sage,  117  Pa.  298, 
10  Atl.  889;  Wilson  v.  Ott,  178  Pa.  253,  84 
Atl.  23,  51  Am.  St.  Rep.  767;  and  pertmps 
others;  bat  In  each  of  the  cases  dted  the  re- 
lief granted  was  not  based  solely  on  th6 
ground  of  Ignorance  of  the  law,  but  there 
were  In  addition  circumstances  of  great  hard- 
ship resulting  frota  the  Ignorance,  or,  In  ad- 
dition to  the  mistake  of  law,  facts  pointing 
strongly  towards  fraud  or  undue  Influence, 
yet  which  would  not  have  been  so  certainly 
established  as  to  warrant  setting  aside  the 
contract. 

Notwithstanding  the  remarks  of  McCoI- 
lum,  C.  J.,  In  Wilson  v.  Ott,  supra,  the  last 
case  cited,  tending  to  throw  doubt  on  the 
contlnfued  existence  of  the  rule  In  Good  ▼. 
Herr,  supra,  yet  It  will  be  noticed  he  cites 
'  Good  V.  Herr,  and  distinguishes  it  from  the 


one  before  him.  What  he  says  In  disparage- 
ment of  the  mle  is  based  on  an  essay  In  the 
American  Jurist,  and  was  not  necessary  to  a 
decision  of  the  case  before  him,  and  there- 
fore, to  some  extent.  Is  dicta.  The  case  .be- 
fore him  was  a  "hard"  case,  in  which,  U 
the  contract  had  been  enforced  according  to 
law,  the  defendants  would  have  been  compel- 
led to  pay  $4,000  for  a  title  they  did  not  get 
—a  case  of  gross  hardship  clearly  constitut- 
ing it  an  exception  to  the  rule.  Therefore  no 
assault  on  the  general  rule  was  necessary. 
This  is  the  Pennsylvania  case  on  which  ap- 
pellant seems  to  most  confidently  rely.  But, 
nevertheless,  we  adhere  to  that  rule  as  the 
law  of  this  commonwealth;  that  Is,  "In  no 
case  Is  Ignorance  or  mistake  of  the  law  with 
a  full  knowledge  of  the  facts  per  se  a  ground 
for  equitable  relief."  If  the  evidence  shows 
that  In  addition  there  would  be  great  hard- 
ship In  enforcing  the  contract  made  In  igno- 
rance of  the  law,  equity  may  afford  relief. 
But  between  the  border  of  great  hardship 
and  actual  fraud  there  are  many  contracts 
made  In  Ignorance  of  the  law,  yet  which 
result  In  no  Inequitable  consequences  from 
the  enforcement  of  the  general  mle.  In  such 
cases  the  mle  should  be  enforced.  Tlie  prin- 
ciple of  the  Inviolability  of  contracts  made 
with  a  full  knowledge  of  the  facts,  and 
where  there  has  been  no  overreaching  or  se- 
rious injury,  should  not  be  disturbed  for 
slight  reasons.  There  are  very  few  cases 
where  the  title  of  a  grantee  of  land  has  fail- 
ed that  the  failure  Is  not  the  result  of  Ig- 
norance of  law  by  the  grantee  or  of  his  coun- 
sel. The  ignorance  may  only  be  demonstrat- 
ed In  a  subsequent  Judicial  trial,  yet  the  le- 
gal theory  Is  that  the  law  as  announced  at 
the  trial  was  always  the  law,  though  Its  first 
promulgation  may  have  been  only  at  that 
particular  trial. 

But  a  case  directly  In  point  Is  decided  by 
the  Supreme  Court  of  California  reported  In 
Kenyon  v.  Welty,  20  Cal.  637.  81  Am.  Dec. 
137.  In  this  case  a  contract  was  entered  In- 
to by  both  parties  under  the  belief  that  the 
law  had  been  established  by  a  decision  cf 
the  Supreme  Court  made  some  time  before. 
Clearly,  both  parties  entered  Into  the  con- 
tract under  the  view  of  the  law  as  announ- 
ced by  the  Supreme  Court.  Some  time  after, 
the  court  overmled  its  decision 'In  the  first 
case,  and  an  action  was  brought  to  set  aside 
the  agreement  on  the  ground  that  It  had  been 
made  because  of  a  mutual  mistake  of  law. 
The  court  refused  to  disturb  the  contract, 
saying:  "Indeed,  the  weight  of  authority  in 
the  United  States  Is  that  mistakes  [of  law], 
unless  accompanied  with  special  circumstan- 
ces, such  as  misrepresentation,  undue  Influ- 
ence, or  misplaced  confidence,  constitute  no 
ground  for  relief."  In  the  case  before  us 
there  was  no  new  law  announced  relatlnjr 
to  contracts  In  Palalret  v.  Snyder,  supra,  of 
which  plaintiff  might  easily  have  been  ig- 
noFSBt.  That  case  only  announces  a  law  old 
as  English  law;  that  is,  that  where  the  gran- 
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tee  of  land  by  deed  covenants  to  pay  annual- 
ly forever  an  annual  rental  of  a  certain  sum 
of  money,  unless,  -within  10  years  he  pays 
the  full  purchase  money  for  the  land,  and  he 
falls  to  pay  the  purchase  money  within  the 
10  years,  the  annual  rental  becomes  perpet- 
ual. It  only  promulgates  the  old  law  that 
parties  are  bound  by  their  contracts.  It 
would  have  been  new  law  If  this  court  had 
decided  they  were  not.  This,  however,  was 
tlie  law  of  which  plaintiff  was  ignorant  By 
reason  of  his  ignorance,  in  an  agreement  un- 
der seal,  be  made  a  reduction  of  1  per  cent 
in  the  annual  rental  because  he  believed  if 
the  reduction  was  not  made  defendants 
would  pay  the  principal.  The  only  reasona- 
ble inference  is,  because  his  Investment  at 
6  per  cent  was  better  than  ne  could  get  else- 
where. No  misrepresentation  as  to  the  law 
was  made  to  him  by  anybody.  Lawbooks  and 
lawyers  were  thick  around  him,  but  he  did 
not  take  the  trouble  to  inquire.  He  was  in- 
duced to  enter  into  the  bargain  because  of  its 
profit  to  him.  It  is  just  as  profitable  now, 
for,  while  the  legal  rate  of  interest  is  6  per 
cent,  the  commercial  rate  is  5  or  less.  As 
he  avers,  the  ignorance  of  the  law  was  mu- 
tual. If  plalntiCT  had  not  entered  into  the 
agreement,  defendants,  in  equity  and  good 
conscience,  could  then  and  there  have  paid 
off  and  extinguished  the  ground  rent  By 
their  mistake  that  opportunity  was  lost  By 
his  mistake  he  has  lost  nothing  that  he  ex- 
pected to  make  by  the  bargain.  We  can  see 
no  hardship  In  this  contract  which  should 
move  a  chancellor  to  reach  forth  his  hand 
and  destroy  it 

As  to  the  question  of  want  of  considera- 
tion, the  plaintiff  suffers  no  hardship  from 
bis  contract  which  will  move  equity  to  re- 
scind it  The  contract,  then.  Is  in  full  force. 
It  met  the  approval  of  plalntilT  when  he  sign- 
ed it  He  got  the  consideration  he  demand- 
ed. The  seal  imports  a  consideration.  On 
its  face  the  contract  expresses  one.  There- 
fore, as  long  as  equity  refuses  to  abrogate 
it  it  must  be  taken  to  be  what  It  purports  to 
be,  a  good  contract  in  law. 
'  The  decree  of  the  court  below  is  affirmed, 
and  the  appeal  Is  dismissed,  at  costs  of  ap- 
pellant 


(206  Pa.  629) 

CUSTER  T.  BALTIMORE  &  O.  R.  CO. 

(Supreme  Court  of  PennsylTaDia.      July  9, 

1903.) 

RAILROADS— SPEED  OF  TRAINS— ACCIDENT  AT 
OROSSINO. 

1.  Though  in  cities  and  popnlons  districts  the 
speed  of  trains  must  be  moderat'ed,  there  is  no 
limit  to  the  speed  at  which  a  railroad  company 
may  run  its  trains  through  the  open  country 
and  over  country  road  crossings. 

2.  A  railroad  may  run  its  trains  at  a  high 
speed  across  a  highway  where  it  has  stationed  a 
watchman,  though  the  highway  is  within  the 
limits  of  a  cit^  or  a  populous  district 

3.  In  an  action  for  injuries  at  a  grade  cross- 
ing, evidence  held  insufficient  to  take  the  case  to 
the  Jury. 


Appeal  from  Superior  Court 

Action  by  Isaac  R.  Custer  against  the  Bal- 
timore &  Ohio  Kalhroad  Company.  From  a 
judgment  of  the  superior  court  aflinning  an 
order,  plaintiff  appeals.    Affirmed. 

Argued  before  MITCHELL,  DEAN. 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

Oliver  B.  Dickinson,  for  appeUant  Wil- 
liam B.  Broomall,  for  appellee. 

POTTER,  J.  The  trial  court  entered  Judg- 
ment of  compulsory  nonsuit  in  this  case,  and 
refused,  upon  motion,  to  take  it  off.  The 
superior  court  affirmed  the  judgment  of  the 
trial  court,  and  its  action  in  so  doing  is  here 
assigned  as  error. 

The  appellant  contends  that  lie  was  enti- 
tled to  have  the  jury  pronounce  upon  the 
effect  of  the  facts,  wliich  were  undlspated. 
and  that  it,  rather  than  the  court,  should 
have  determined  whether  the  defendant  was 
negligent.  But  as  the  conduct  of  the  parties 
is  not  in  dispute,  and  as  all  the  facts  appear 
clearly  and  distinctly  in  the  evidence,  and 
there  is  no  conflict  in  the  testimony,  the  only 
question  for  decision  was  as  to  the  legal 
effect  or  value  of  the  facts.  Whenever  the 
facts  are  ascertained,  the  rule  of  conduct,  or, 
in  other  words,  the  rule  of  law,  to  be  applied, 
is  to  be  determined  and  laid  down  by  the 
court,  and  is  not  to  be  left  to  be  defined  by 
the  accidental  feelings  of  a  jury.  It  would 
be  an  easy  way  for  the  court  to  avoid  re- 
sponsibility, when  the  circumstances  are  com- 
plex, or  the  question  Is  difficult,  to  throw  the 
whole  case  in  a  lump  to  the  jury.  But  to  do 
this,  when,  as  in  the  present  instance,  no 
doubt  exists  as  to  the  actual  conduct  of  the 
parties,  and  where  none  of  the  facts  are  in 
dispute,  would  be  an  evasion  of  duty  and 
the  surrender  of  a  judicial  function.  The 
law  tends  constantly  towards  the  attainment 
of  greater  certainty  of  definition,  and  to  the 
substitution  of  specific  rules  of  conduct  in- 
stead of  featureless  generalities.  It  is  al- 
ways desirable  that  the  standard  by  which 
parties  are  judged  should  be  one  of  specific 
acts  or  omissions,  vrith  reference  to  the  spe- 
cial circumstances  of  the  case.  It  has  been 
well  said  in  Holmes'  Lectures  on  the  Com- 
mon Law  that  "if,  in  the  whole  department 
of  unintentional  wrongs,  the  courts  arrived 
at  no  further  utterance  than  the  question  of 
negligence,  and  left  every  case,  without  rud- 
der or  compass,  to  the  jary,  they  would  sim- 
ply confess  their  inability  to  state  a  very 
large  part  of  the  law  which  they  require  the 
defendant  to  know,  and  would  assert  by  im- 
plication that  nothing  could  be  learned  by  ex- 
perience." Hence  the  long  and  growing  line 
of  decisions  in  which.  Instead  of  relying  upon 
the  vague  and  uncertain  estimate  of  a  jury 
as  to  the  degree  of  care  which  would  be  ex- 
ercised under  the  circumstances  by  a  prudent 
man,  there  has  been  substituted  the  more 
precise  and  definite,  rule  of  certain  spedflc 
acts,  whose  existence  or  omission  constltates 
negligence.    The  definition  of  negligence  and  ' 
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the  determination  of  a  standard  ot  duty  is 
always  a  matter  of  law  for  the  court.  In 
case  of  a  dispute  It  Is,  of  course,  for  the  jury 
to  say  whether  or  not  the  facts  come  within 
the  standard.  But  where  the  facts  are  clear, 
and  nothing  remains  but  the  definition  and 
application  to  them  of  the  rule  of  conduct, 
the  responsibility  is  upon  the  court  alone. 

In  the  present  case  this  responsibility  was 
properly  assumed  and  carefully  discharged 
by  the  trial  court.  The  conclusion  reached 
by  it  is  so  well  vindicated,  and  the  case  Is  so 
fully  discussed  in  the  opinion  of  the  superior 
court  (19  Pa.  Super.  Ot  365)  In  affirmance  of 
the  court  below,  that  little  remains  to  be 
said.  The  accident  occurred  at  a  grade  cross- 
ing in  a  populous  district  The  defendant 
company  had  provided  safety  gates  and  a 
watchman  to  protect  travelers  npon  the  high- 
way. The  train  which  caused  tbe  damage 
was  running  at  a  high  rate  of  speed— prob- 
ably 60  miles  an  hour— and  the  engineer  was 
unable  to  stop  in  time  to  avoid  tbe  collision. 
The  plaintiff's  horses  were  smooth  shod,  and 
in  approaching  tbe  crossing  the  team  was 
stalled,  so  that,  instead  of  passing  at  once 
and  directly  across  the  tracks.  It  remained 
upon  the  line  of  the  railroad  for  about  four 
minutes,  until  the  train  came.  The  watch- 
man was  not  in  any  way  at  fault  In  permit- 
ting the  driver  and  horses  to  enter  npon  tbe 
crossing  when  they  approached,  for  there 
was  ample  time  to  have  crossed  and  recross- 
ed  in  safety,  had  the  team  proceeded  in  the 
ordinary  way  and  with  the  usual  celerity. 
JE>ven  after  It  was  seen  that  there  wAs  some 
difficulty.  It  was  not  at  once  apparent  that 
the  wagon  could  not  be  moved  in  time  to  es- 
cape the  coming  of  the  train.  As  soon  as 
there  was  cause  to  believe  that  a  collision 
was  imminent  every  one  In  tbe  vicinity 
seems  to  have  done  everything  which  It  was 
reasonably  possible  to  do  to  stop  the  train 
and  avoid  the  accident.  The  evidence  shows 
that  the  engineer,  too,  used  bis  utmost  efforts 
as  soon  as  be  saw  and  comprehended  the 
danger.  The  accident  was  simply  tbe  result 
of  an  unusual  and  exceptional  occurrence, 
viz.,  the  stalling  of  tbe  team  upon  the  edge  of 
the  track,  and  its  remaining  there  for  some 
considerable  time.  The  defendant  company 
had  sought  to  make  it  safe  for  the  public  to 
cross  Its  tracks  at  this  point  by  providing 
safety  gates  and  a  watchman,  and  tbere  was 
no  failure  in  the  nse  of  the  means  thus  pro- 
vided, nor  any  neglect  of  duty  In  connection 
therewith.  It  went  upon  the  theory  that  its 
tracks  would  thus  be  kept  clear,  and  it  acted 
upon  tbat  assurance,  rather  than  upon  tbe 
ability  to  stop  its  trains  after  coming  In 
sight  of  the  crossing  before  reaching  It 

We  find  nothing  in  the  evidence  which 
would  have  warranted  a  verdict  against  the 
defendant  unless  It  is  to  be  held  that  it  was 
negligence,  under  the  circumstances,  to  run 
trains  through  the  vicinity  at  a  speed  of  00 


miles  per  hour.  Bach  of  the  tribunals  which 
has  had  this  case  under  consideration  has 
reached  the  conclusion  that,  in  the  light  of  the 
present-day  conditions  and  the  popular,  de- 
mand, such  a  rate  of  speed  cannot  be  con- 
sidered negligent,  when  proper  means  are 
taken  to  protect  the  public  who  use  the  cross- 
ings in  the  ordinary  way.  An  examination 
of  the  decisions  in  Pennsylvania  shows  that 
they  sustain  these  propositions:  (1)  There  is 
no  limit  to  the  rate  of  speed  at  which  a  rail- 
road company  may  run  its  trains  through 
the  open  country  and  over  tbe  crossings  of 
country  roads,  so  long  as  the  bounds  of  safe- 
ty to  patrons  are  not  transgressed.  Reading, 
etc.,  R.  Co.  V.  Ritchie,  102  Pa.  425;  New- 
hard  V.  Penna.  R.  Co.,  153  Pa.  417,  26  Atl, 
105,  19  L.  R.  A.  563.  (2)  In  clUes,  towns, 
and  populous  districts,  the  speed  of  trains 
must  be  moderated,  or  else  the  railroad  must 
take  reasonable  precautions  to  make  It  safe 
for  the  public  who  have  occasion  to  cross  its 
tracks.  Phila.  &  Reading  R.  Co.  v.  Long,  75 
Pa.  257;  R.  Co.  v.  Ritchie,  supra;  Ellis  v. 
Lake  Shore,  etc.,  Ry.  Co.,  138  Pa.  506.  21 
Atl.  140,  21  Am.  St  Rep.  914;  ChlTds  v. 
Penna.  R.  Co.,  150  Pa.  73,  76,  24  Atl.  341; 
L.  V.  R.  Co.  V.  Brandtmaler,  113  Pa.  610,  6 
Atl.  238.  Tbe  conclusion  which  was  reach- 
ed by  the  trial  court  In  this  case  would  seem 
to  follow  naturally,  that  where  a  railroad  has 
placed  gates  across  a  highway,  and  has  sta- 
tioned a  watchman  there  to  protect  travelers 
on  the  highway,  it  may  ran  its  trains  at  high 
speed  at  that  point,  even  if  It  be  within  the 
limits  of  a  municipality  or  in  a  populous  dis- 
trict Grade  crossings  are  always  obnoxious, 
as  they  are  a  constant  menace  to  public  safe- 
ty, and  their  continued  existence  is  much  to  be 
deplored.  But  this  Is  not  a  question  as  to  the 
establishment  or  the  regulation  of  a  grade 
crossing.  The  conditions  which  prevail  at 
the  place  of  tbe  accident  seem  to  be  of  long 
standing,  although  the  growth  of  traffic  and 
the  demand  for  Increased  speed  have  proba- 
bly added  to  the  danger.  We  agree  with  the 
view  taken  by  the  trial  court,  and  approved 
by  the  superior  court  that  a  high  rate  of 
speed  is  demanded  of  railroad  companies  by 
the  traveling  public,  and  tbat  such  a  rate  is 
sanctioned  by  the  law,  where  tbe  usual  and 
proper  means  are  taken  to  guard  tbe  cross- 
ings and  make  them  reasonably  safe  for 
those  desiring  to  use  them.  We  can  only  sug- 
gest that  this  case  presents  another  illustra- 
tion of  the  wisdom  of  the  policy  which  pro- 
hibits, wherever  it  is  possible  to  do  so,  the 
crossing  of  steam  railroads  at  grade.  So 
long  as  they  are  permitted  to  exist  even 
where,  as  here,  all  reasonable  precautions 
to  secure  safety  In  the  ordinary  use  of  the 
crossing  are  taken,  danger  from  sudden 
breakdown  or  other  exceptional  cause  will  al- 
ways be  present 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 
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MEM0RANDT7M  DECISIONS. 


ROTH  T.  HALLWOOD  CASH  REGISTER 
CO.  (Oonrt  of  Appeals  of  Maryland.  June  29, 
1908.)    Appeal  from  Baltimore  City  Coart;  Hen- 

S'  Stockbridge,  Judge.  Action  by  Charlea  N. 
oth  against  the  Hallwood  Cash  Register  Com- 
pany. Judgment  for  plaintiff  by  default,  and 
from  an  order  refusing  to  strike  out  the  same 
the  defendant  appetUs.  AflSrmed.  Argued  be- 
fore McSHERRY;  C.  J.,  and  FOWLER,  BRIS- 
COE, BOYD,  PAGE,  PEARCE,  and 
SCHMUCKER,  JJ.  John  O.  Rose,  for  appel- 
lant.    James  J.  McNamara,  for  appellee. 

S0HMT7CKER.  J.  This  case  was  tried  on 
appeal  along  ■nitk  those  of  Munro  Smith  (55 
Au.  525)  (Old  liouis  0.  Wander  (infra)  against 
the  present  appellee.  All  three  cases  present 
precisely  the  same  issue,  and  the  three  appeals 
■were  included  In  one  record.  We  will  therefore 
affirm  the  order  appeal^  from  hi  the  present 
case,  for  the  reasons  set  forth  in  our  opinion 
filed  in  Smith's  Case.  Order  afDrmed,  with 
costs. 


WUNDBR  T.  HAIXWOOD  CASH  REGIS- 
TER 00.  (Court  of  Appeals  of  Maryland. 
June  29,  1903.)  Appeal  from  Baltimore  City 
Court;  Henry  Stockbridge,  Judge.  Action  hy 
Louis  0.  Wunder  against  the  Hallwood  Cash 
Register  Company.  Judgment  for  plaintiff  by 
default,  and  from  an  order  refusing  to  strike 
out  the  same  the  defendant  appeals.  Affirmed. 
Argued  before  McSHERRY,  C.  J.,  and  FOW- 
LER, BRISCOE,  BOYD,  PAGE,  PEARCE, 
and  SCHMUCKER.  JJ.  John  C.  Rose,  for  ap- 
pellant.   James  J.  McNamara,  for  appellee. 

SCHMUCKER,  J.  This  case  was  tried  on 
appeal  along  wiu  those  of  Munro  Smith  (55 
Atl.  525)  and  Charles  N.  Roth  (supra)  against 
the  present  appellee.  All  three  cases  present 
precisely  the  same  issue,  and  the  three  appeals 
were  included  in  one  record.  We  will  there- 
fore affirm  the  order  appealed  from  In  the  pres- 
ent case,  for  the  reasons  set  out  In  our  opinion 
filed  in  Smith's  Case.  Order  affirmed,  with 
costs. 


(72  N.  H.  6W) 

BURKE  V.  ELLINWOOD.  (Supreme  Court 
of  New  Hampshire.  Hillsborough.  May  5, 
1903.)  Trover  by  L.  C.  B.  Burke,  a  deputy 
sheriff,  against  J.  G.  EUiuwood,  the  receiptor  of 
the  goods  attached  In  Fairfield  t.  Day,  55  Atl. 
219.  The  facts  are  stated  in  the  report  of  that 
case.  Upon  a  trial  at  the  May  term,  1902,  of 
the  superior  court,  before  Young,  J.,  Judgment 
was  ordered  In  favor  of  the  defendant,  subject 
to  the  plaintiff's  exception.     Matthews  &  Saw- 

fer,  for  plaintiff.     Isaac  L.  Heath  and  Brown, 
ones  &.  Warren,  for  defendant. 

CH.^SE,  J.  The  question  thus  raised  was  de- 
cided in  Fairfield  T.  Day,  55  Atl.  219.  Excep- 
tion overruled. 

BINGHAM,  J.,  did  not  Hit.  The  others  con- 
cnrred, 

(64  N.  J.  B.  333) 

BALD"VyiN  et  al.  ▼.  TUCKER  et  nL    (Court 

of  Errors  and  Appeals  of  New  Jersey.    March 
3,  1902.)    Appeal  from'  Court  of  Chancery. 

PER  CURIAM.  The  decree  appealed  from 
Is  affirmed,  for  the  reasons  given  in  the  court 


of  cfaanoei7  by  Vice  OhanceHor  EMERY,  irfaofle 
opinion  is  reported  in  48  Atl.  647.  61  N.  J.  £q. 
412.  ^^ 

(64  N.  J.  B.  374) 

BEIDEMAN  et  ai.  t.  SPARKS.     (CJonrt  ot 

Errors  and  Appeals  of  New  Jersey.    March  19. 

1902.)     On  appeal  from  an  order  adrised  \ff 

Vice   Chancellor  GREY,   whose  opinion  is  re- 

gorted  in  61  N.  J.  Eq.  226,  47  Atl.  811.    (Jeorge 
[.  Peirce,  for  appellant.    John  F.  Hamed,  for 
respondents. 

PER  CURIAM.  The  order  in  this  case  is  af- 
firmed, tor  the  reasons-  given  in  the  opinion  ot 
the  vice  chancellor. 

'■■.>  N.  J.  E.  766) 

CARTER  T.  CARTER  et  al.  (Court  of  a> 
rors  and  Appeals  of  New  Jersey.  July  2(X 
1903.)  Appeal  from  Conrt  ot  Chancery.  Bill 
by  George  F.  Charter,  trustee,  against  Mary  L. 
K.  Carter  and  others.  Decree  for  complainant 
(53  Atl.  160),  and  defendants  appeal.  Affirmed. 
Edward  Q.  Keasbey  &  Sons,  for  appellants.  BL 
A.  S.  Man,  for  respondent 

PER  CURIAM.  The  decree  appealed  from  in 
this  case  is  affirmed,  for  the  reasons  set  forth  in 
the  opinion  of  Vice  (3hanceilor  STBVSNSON, 
filed  in  the  Court  of  Chancery.. 

(65  N.  J.  B.  768) 

In  re  CORBLISS*  WILL.  (CVrart  of  Errors 
and  Appeals  of  New  Jersey.  July  20,  19<^.) 
Appeal  from  Prerogative  C!onrt.  In  the  matter 
of  the  estate  of  John  Corbliss.  An  order  admit- 
ting the  will  to  probate  was  affirmed  in  the 
prerogative  court  (52  Atl.  996),  and  contestant 
appeals.  Affirmed.  Queen  &  Tennant,  for  ap- 
pellant.   Corbin  &  Oirbin,  for  respondents. 

PER  CURIAM.  The  decree  appealed  from 
in  this  case  is  affirmed,  for  the  reasons  set  tortb. 
in  the  opinion  of  Vice  Ordinary  REED,  filed  in 
the  Prerogative  Court. 

GUirMERB,  C.  J.,  and  VAN  SYCKEL, 
DIXON.  GARRISON,  HENDRIC!B:sON, 
SWAYZB.  VOORHEES,  and  GREEN.  JJ., 
concur.  FORT.  BOGERT,  VREDENBUEGH, 
and  VROOM,  JJ.,  dissent 

(65  N.  J.  E.  764) 

BALLINGER  t.  ZIMMERMAN.     (Conrt  of 

Errors  and  Appeals  of  New  Jersey,  July  20, 
1903.)  Appeal  from  Court  of  Chancery.  Bill 
by  Hiram  G.  Hallinger  against  Walter  Zim- 
merman. Decree  for  complainant  (51  Atl.  93(n, 
and  defendant  appeals.  Affirmed.  John  F. 
Hamed.  for  appellant.  George  H.  Pierce  and 
Henry  H.  Stickwell,  fOr  respondent 

PER  CURIAM.  The  decree  appealed  from  In 
this  case  is  affirmed,  for  the  reasons  set  forth  in 
the  opinion  ot  REED,  V.  a,  filed  in  the  Conrt 
of  Chancery. 

>         (69  N.  I.  L,  4E1) 

rVINS  et  al.  t.  CITY  OF  TRENTON. 
(Court  of  Errors  and  Appeals  ot  New  Jersey. 
June  19,  1903.)  BJrror  to  Supreme  Conrt  Cer- 
tiorari, by  Minor  H  Ivins  and  others  against 
the  city_  of  Trenton,  to  determine  the  validity  of 
a  certain  city  ordinance.  From  a  judgment  in 
favor  of  the  city,  relators  bring  error.    Afllim- 
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•d.     John  H.  BackcB,  for  plaintiffs  is  error. 
Charles  E.  Bird,  for  defendant  in  error. 

PER  CURIAM.  The  judgment  of  the  Su- 
preme Court  is  aiSrined,  for  the  reasons  given 
la  the  opinion  of  HENDRICKSON,  J.,  in  that 
court.    53  AU.  202. 


MURRAY  et  al.  v.  LYNCH.  (Court  of  Er- 
rors and  .\ppeals  of  New  Jersey.  March  Term, 
1903.)  Appeal  from  Prerogative  Court.  For 
opinion  below,  see  In  re.  Cartwright's  Will,  51 
Ati.  713.  Joseph  A.  Beecher,  for  appellants. 
Coult,  Howeli  &  Ten  Eyck,  for  respondent. 

PER  CURIAM.    Judgment  afDrmed. 

(66  N.  J.  H.  763)  «=== 

NORTON  V.  PERRINB  et  al.  (Court  of  Er- 
rors and  Appeals  of  New  Jersey.  July  20, 
1903.)  Appeal  from  Court  of  Chancery.  Bill 
bjT  Richard  D.  Norton  against  William  D.  Per- 
nne  and  others.  From  an  order  overruling  a 
demurrer,  plaintiff  appeals.  Affirmed.  How- 
ard W.  Hayes,  for  appellant.  A.  S.  Appleget, 
for  respondents. 

PER  CURIAM.  In  this  case  the  order  of  the 
Court  of  Chancery  overruling  the  demurrer  is 
affirmed,  for  the  same  reasons  as  in  the  case  of 
Warwick  y.  Perrine  (at  the  present  term)  65 
AO.  738. 

(65  N.  J.  B.  764) 

SCHULT2  et  al.  t.  VAN  DOREN  et  aL 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
July  20.  1903.)  Appeal  from  Court  of  Chan- 
cery. Bill  by  Emil  Schultz,  Jr.,  and  others, 
against  Howard  J.  Van  Doren  and  others.  De- 
cree for  defendants  (53  Atl.  815),  and  plaintiffs 
appeal.  Affirmed.  McCarter,  Williamson  & 
McCarter,  for  appellants.  E.  A.  &  W.  T.  Day, 
for  respondents. 

PER  CURIAM.  The  decree  appealed  from 
in  this  case  is  affirmed,  for  the  reasons  set  forth 
in  the  opinion  of  the  Vice  Chancellor,  filed  in 
the  Court  of  Cliancery. 

(69  N.  J.  U  452) 

SULLIVAN  et  al.  y.  VISCONTI  et  al.  (Court 
of  Errors  and  Appeals  of  New  Jersey.  June  19, 
1903.)  Error  to  Supreme  Court.  (Certiorari  by 
the  state,  on  the  prosecution  of  Dominick  Vis- 
conti  and  others,  against  Michael  Sullivan  and 
others,  to  review  a  judgment  of  the  Jersey  City 
district  court  in  favor  of  respondent.  From  a 
decree  reversing  such  judgment,  respondent 
brings  error.  Affirmed.  McEwen  &  MCEwen, 
for  plaintiffs  in  error.  Robert  Carey,  for  de- 
fendants in  error. 

PER  CURIAM.     The  judgment  of  the  Su- 
preme Court  is  affirmed,  for  the  reasons  given 
m  the  opinion  of  PITNEY,  -     •       - 
53  Atl.  598. 


J.,  in  that  court. 


ALLAIRE  WATER  SUPPLY  &  LAND  CO. 
V.  FREEHOLD  &  J.  AGRICULTURAL  R. 
CO,  et  al.  (Supreme  Court  of  New  Jersey. 
Oct.  1,  1003.)  Action  by  the  Allaire  Water 
•Supply  &  Land  Company  against  the  Freehold 
&  Jnmesburg  Agricultural  Railroad  Company 
and  the  Pennsylvania  Railroad  Company.  De- 
murrer to  the  complaint.  Demurrer  overruled. 
Ar;rnp<l  February  term.  1903,  before  GUM- 
MEHE.  C.  J.,  and  FOUT,  HBNDRICKSON, 
and  PITNEY,  JJ.  S.  C.  (Jowart  and  Aaron  B. 
Johnston,  for  plaintiff.  Alan  H.  Strong,  for  de- 
fendants. 

PER  CURIAM.  This  is  a  demurrer  to  the 
first  and  fourth  counts  in  the  plaintiff's  decla- 
ration. We  have  gone  very  carefully  over  the 
cause  of  demurrer  in  this  case,  and  we  find  no 
rea.son  for  sustaining  the  same  on  any  of  the 
grounds  alleged  in  the  brief  of  the  defendants' 


counsel.  Other  grounds,  if  they  e:dBt,  have  not 
been  considered  by  the  court,  and  the  demurrer 
is  not  sustained.  Judgment  may  be  entered 
overruling  the  demurrer,  with  leave  to  the  de- 
fendants to  plead  within  20  days.  The  plain- 
tiff is  entitled  to  costs. 


DIEHL  et  al.  v.  BLAIR,  Judge.  (Supreme 
Court  of  New  Jersey.  June  15,  1903.)  Demur- 
rer by  Dlehl  and  others  to  alternative  writ  of 
mandamus  issued  by.  Blair,  Judge.  Issue  of 
peremptory  writ  ordered.  Argued  February 
term,  1903.  before  GUMMBRB,  C.  J.,  and 
FORT,  HENDHICKSON,  and  PITNEY,  JJ. 
Crouse  &  Perlcius,  for  demurrer.  Thompson  & 
Hall  {^nd  Charles  H.  Hartshorne,  oppos«l. 

PER  CURIAM.  The  only  question  presented 
by  this  demurrer  is  whether  the  Legislature  is 
prohibited  by  the  Constitution  from  conferring 
upon  a  member  of  the  judiciary  the  power  to 
appoint  park  commissioners.  This  same  ques- 
tion was  before  the  Court  of  Errors  and  Ap- 
peals for  its  consideration  at  its  March  term, 
1903,  in  the  case  of  Ross  v.  Essex  County  Park 
Conunission,  55  Atl.  310;  and  it  was  then  de- 
cided by  that  court  that  the  conferring  by  the 
Legislature  of  that  power  upon  a  member  of 
the  judiciary  did  not  violate  any  constitutional 
provision,  and  was  within  the  province  of  the 
Legislature.  The  decision  in  that  case  rules 
this.     A  peremptory  mandamus  should  issue. 


LAKELAND  t.  NORTH  JERSEY  ST.  RY. 

CO.  (Supreme  Court  of  New  Jersey.  June  12, 
1903.)  Error  to  Circuit  Court,  Essex  County. 
Action  by  Gertrude  Lakeland  against  the  North 
Jersey  Street  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Affirmed. 
Argued  February  term,  1903,  before  GUM- 
&IERE,  C.  J.,  and  FORT,  HENDRICKSON, 
and  PITNBJr,  JJ.  ChaunCT  H.  Beasley,  for 
plaintiff  in  error.  Samuel  Kalisch,  for  defend- 
ant in  error. 

PER  CURIAM.  The  plaintiff,  a  little  girl 
fire  years  of  age,  was  run  over  by  a  trolley  car 
of  the  defendant  company.  We  are  asked  to  set 
aside  the  judgment  rendered  in  her  favor  upon 
the  ground  that  the  testimony  taken  at  the 
trial  did  not  disclose  any  negligence  on  the  part 
of  the  motorman  who  was  operating  the  car. 
An  examination  of  the  testimony  discloses  tliat 
there  was  sufficient  evidence  upon  this  point  to 
go  to  the  jury.  'The  judgment  should  be  af- 
firmed. 


McMAHON  V.  NORTH  JERSEY  ST.  RY.  CX). 
(Supreme  Court  of  New  Jersey.  June  12,  1903.) 
Error  to  Circuit  Court,  Essex  County.  Action 
by  James  McMahon  against  the  North  Jersey 
Street  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed. 
Argued  February  term.  1903.  before  GUM- 
MERE,  C.  Jv  and  FORT,  HBNDRICKSON, 
and  PITNEY,  JJ.  Chauncy  H.  Beasley,  for 
plaintiff  in  error.  Samuel  Kalisch,  for  defend- 
ant in  error. 

PER  CURIAM.  We  find  nothing  in  any  one 
of  the  17  assignments  of  error  in  this  case  which 
would  justify  this  court  in  reversing  the  judg- 
ment under  review.  The  judgment  should  be  af- 
firmed. 


McTIERNAN  v.  NORTHRUP.  (Supreme 
Court  of  New  Jersey.  June  8,  1903.)  Appeal 
from  District  Court  of  Hobokeu.  Action  by 
Michael  J.  McTiernan  against  Simon  P.  North- 
rup.  Judgment  for  plaintiff,  and  defendant  ap- 
peals. Appeal  dismissed.  Argued  No%-ember 
term,  1902,  before  GARRISON  and  GARRET- 
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SON,  JJ.    J.  F.  Mintnrn,  for  appellant.    Gar- 
rison, Enright  &  McMauus,  for  appellee. 

PER  CURIAM.  This  appeal  comes  before 
the  court  upon  a  state  of  the  case  that  is  un- 
signed by  the  counsel  in  the  cause  and  uncerti- 
fied by  the  court  below,  which  state  of  the  case, 
if  duly  authenticated,  contains  nothing  that 
could,  as  matter  of  law,  disturb  the  judgment 
entered  in  the  court  below,  if  in  point  of  fact 
there  is  any  judgment,  concerning  which  the. 
case  in  this  court  is  silent  The  appellant  can 
take  nothing  by  bis  appeal. 


MEYER  V.  CAHILL.  (Supreme  Court  of 
New  Jersey.  June  8,  1903.)  Appeal  from  Dis- 
trict Court  of  Newark.  Action  by  Benjamin 
Meyer  against  John  Francis  Cahill.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Af- 
firmed. Argued  February  term,  1903,  before 
DIXON,  GARRISON,  and  SWAXZE,  JJ. 
Herbert  Boggs,  for  appellant.  J.  I<.  Newman, 
for  appellee. 

PER  CURIAM.  The  facta  established  by' 
the  case  settled  by  the  court  below,  and  not 
subject  to  challenge  in  this  court,  admit  of  no 
other  judgment  than  that  given  in  the  district 
court,  which  is  affirmed. 


OEFFINGER  t.  DELAWARE,  L.  &  W. 
R.  CO.  (Supreme  Court  of  New  Jersey.  June 
8,  1903.)  Action  by  Emil  Oefflnger  against 
the  Delaware,  Lackawanna  &  Western  Rail- 
road Company.  There  was  verdict  for  plaintiff, 
and  defendant  rules  to  show  cause.  Dischar- 
ged on  condition  of  filing  remittitur;  otherwise, 
made  absolute.  Argued  February  term,  1902, 
before  GUMMERE,  C.  J.,  and  FORT,  PIT- 
NEY, and  HENDRICKSON,  JJ.  Robert  H. 
McCarter,  for  the  rule.  Benjamin  &  Benja- 
min, opposed. 

PER  CURIAM.  We  are  unable  to  discover 
in  the  record  any  judicial  error  whereby  the 
defendant  suffered  Injury  at  the  trial  below; 
nor  can  we  say  that  the  verdict  is  bo  clearly 
against  the  weight  of  the  evidence  as  to  jus- 
tify ns  in  setting  it  aside  for  that  reason.  We 
do  think,  however,  that  the  verdict  for  $5,000 
damages,  under  the  circumstances  of  this  case, 
is  unreasonably  excessive.  If  the  plaintiff  will 
consent  to  remit  the  excess  thereof  above 
$3,000,  the  verdict  may  stand;  otherwise,  the 
rule  to  show  canse  will  be  made  absolute. 


ROSENBERG  et  al.  v.  NORTH  JERSEY 
ST.  RY.  CO.  (Supreme  Court  of  New  Jersey. 
June  12,  1903.)  Action  by  Ida  Rosenberg  and 
Morris  Rosenberg,  her  husband,  against  the 
North  Jersey  Street  Railway  Company.  There 
was  verdict  for  plaintiffs,  and  defendant  rules 
to  show  cause.  Discharged  on  condition  of  fil- 
ing remittitur;  otherwise,  made  absolute.  Ar- 
gued February  term,  1903,  before  GUMMERE, 
C.  J.,  and  FORT,  HENDRICKSON,  and  PIT- 
NEY, JJ.  Chauncey  H.  Beasley,  for  the  rule. 
Benjamin  M.  Weinberg,  opposed. 

PER  CURIAM.  Three  reasons  are  given  by 
counsel  upon  which  the  motion  for  a  new  trial 
is  rested:  First,  because  the  verdict  was 
against  the  weiglit  of  the  evidence;  second, 
because  the  verdict  was  contrary  to  the  charge 
of  the  court;  third,  because  the  verdict  was 
excessive.  Our  examination  of  the  testimony 
leads  us  to  the  conclusion  that  the  first  and  sec- 
ond reasons  are  without  merit,  that  a  verdict 
for  the  plaintiffs  was  not  against  the  weight 
of  the  evidence,  and  that  it  was  not  contrary 
to  the  charge  of  the  court.  We  think,  however, 
that  it  was  excessive.  The  jury  allowed  to 
the  female  plaintiff,  for  the  injuries  received 
by  her,  $3,000,  and  to  the  husband,  for  the  ex- 
penses incurred  by  him  on  account  of  his  wife's 


injury  and  for  the  temporary  loss  of  her  con- 
sortium, the  sum  of  $500.  If  plaintiffs  will  con- 
sent to  reduce  the  amount  of  the  verdict  ren- 
dered in-  favor  of  the  wife  to  the  sum  of  $1,500, 
the  rule  to  show  cause  will  be  discharged; 
otherwise,  it  will  be  made  absolute. 


SCHMIDT  T.  NORTH  JERSEY  ST.  RY. 
CO.  (Supreme  Court  of  New  Jersey.  June 
12,  1803.)  Error  to  Circuit  Court,  Essex  Coun- 
^.  Action  by  Rose  Schmidt  against  the  North 
Jersey  Street  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. Argued  February  term.  1903,  before 
GUMMERE,  C.  J.,  and  FORT,  HENDRICK- 
SON, and  PITNEY,  JJ.  Chauncey  H.  Beas- 
ley, for  plaintiff  in  error.  Samuel  Kaliscb, 
for  defendant  in  error. 

PER  CURIAM.  We  find  nothing  in  any  of 
the  assignments  of  error  which  merits  dis- 
cussion. The  judgment  under  review  should 
be  affirmed. 


ATLANTIC  CITY  &  S.  TRACTION  CO. 
V.  WEST  JERSEY  &  S.  R.  Co.  (Court  of 
Chancery  of  New  Jersey.  Sept.  21,  1903.) 
Suit  by  the  Atlantic  &  Suburban  Traction 
Company  against  the  West  Jersey  &  Seashore 
Railway  Company  to  restrain  defendant  from 
interfering  with  complainant's  effecting  a  cross- 
ing over  defendant's  tracks.  Injunction  grant- 
ed, unless  defendant  file  a  bill  raising  the 
question  of  the  mode  in  which  complainant 
shall  construct  its  crossing  over  defendant's 
railroad  tracks,  and  bringing  in  the  municipali- 
ty of  Atlantic  City  as  a  party.  Eli  H.  Chan- 
dler, for  complainant.  Joseph  H.  Gaskill,  for 
defendant. 

GREY,  V.  C.  The  cause  being  duly  no- 
ticed, counsel  appeared  as  above  stated.  Mr. 
Chandler,  for  complainant,  filed  an  amendment 
to  the  bill  of  complaint,  setting  forth  that  the 
locus  in  quo  is  within  the  bounds  of  the  city  of 
Atlantic  City.  Previous  to  the  opening  of  the 
case.  Judge  Gaskill,  counsel  for  the  defendant, 
stated  that  the  defendant,  since  the  amend- 
ment of  the  bill,  would  not  deny  the  complain- 
ant's right  to  build  its  trolley  across  the  de- 
fendant's tracks,  but  he  proposed  to  show  in 
the  cause  that  the  nature  of  the  crossing  by 
the  complainant  of  the  defendant's  right  of 
way,  referred  to  in  the  bill  of  complaint,  was 
such  that  there  should  be  an  adjudication  by 
this  co\irt  as  to  the  mode  of  crossing.  The  Vice 
Chancellor  said  that  nothing  in  the  pleadings 
presented  any  such  question,  and  that,  to  raise 
the  question  of  the  mode  in  which  interfering 
easements  should  be  used,  all  parties  entitled 
to  use  an  easement  in  the  same  place  ought 
to  be  brought  into  court.  In  this  case  the  mu- 
nicipality of  Atlantic  City  is  conceded  to  have 
a  right  to  use  the  public  highway  in  which  the 
complainant's  trolley  and  the  defendant's  rail- 
road cross.  Such  a  suit  is  an  appeal  to  the 
equity  power  of  the  court  to  adjust  the  use 
of  casements  at  a  common  crossing.  All  ease- 
ment holders  should  be  parties.  Atlantic  City 
is  not  a  party  to  the  present  suit.  Mr.  Chan- 
dler, for  the  complainant  in  the  suit,  insisted 
that  the  court  had  no  jurisdiction  to  entertain 
a  suit  to  adjust  the  use  of  interfering  easements 
in  this  case,  because  the  locality  is  within  the 
bounds  of  Atlantic  City,  and  the  power  to 
adjust  the  mode  of  crossing  within  cities  lies 
iu  such  cases  with  the  municipal  authorities, 
and  not  with  the  court.  The  Vice  Chancellor 
said  that  question  is  not  presently  before  the 
court,  because  the  pleadings  in  this  suit  do  not 
raise  it.  After  further  conference,  it  is  agreed 
that  the  right  of  the  complainant  company  to 
cross  the  tracks  of  the  defendant  company  at 
the  place  set  forth  in  the  bill  of  complaint  is  not 
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dispnted;  thia  rait  not  defining  or  fixing  the 
mode  of  crossing.  The  Vice  Chancellor  then 
announced  that  he  would  advise  a  decree  in 
the  cause  on  the  statements  of  the  parties, 
made  in  open  court,  that  the  complainant  com- 
pany has  a  right  to  cross  the  defendant's 
tracks  at  the  place  mentioned  in  the  bill  of 
complaint,  and  should  have  an  injunction  re- 
straining the  defendant  company  in  accord- 
ance with  the  prayer  of  the  bill,  unless  Within 
10  days  the  defendant  shall  file  a  bill  in  this 
court  raising  the  question  of  the  mode  in  which 
the  complainant  company  in  this  suit  shall  con- 
struct its  crossing  of  the  defendant's  railroad 
tracks  at  the  point  named  in  the  bill  of  com- 
plaint in  this  suit,  and  also  the  mode  in  which 
the  highway  at  the  common  point  of  crossing 
may  be  used  and  protected;  the  bill  to  bring 
in  as  defendants  the  complainant  in  this  suit, 
the  municipality  of  Atlantic  City,  and  all  other 
persons  or  corporations  interested,  who  have 
any  easement  in  the  highway  at  the  place  of 
said  crossing.  The  Vice  Chancellor  further 
stated  that,  if  counsel  would  obtain  the  cause 
to  be  referred  to  him,  he  would,  within  10  days 
after  issue  joined,  assign  a  day  for  final  bear- 
ing. 


OURRIB  et  al.  T.  NEW  YORK  TRANSIT 
CO.  et  al.  (Court  of  Chancery  of  New  Jersey. 
Jnue  2,  1903.)  Suit  by  Mungo  J.  Currie  and 
others  against  the  New  York  Transit  Company 
and  others.  Case  heard  on  bill,  answers,  and 
depositions.  Bill  dismissed.  Charles  C.  Black, 
for  complainants.  Charles  L.  Corbin,  for  de- 
fendant New  York  Transit  Co.  Charles  W. 
Fuller,  for  defendant  Standard  Oil  Co.  Charles 
D.  Thompson,  for  defendant  National  Docks 
Co. 

STEVENSON,  V.  C.  The  aboTe-stated 
cause  is  submitted  for  decision  on  final  hearing 
without  argument.  The  case  was  before  me 
some  months  ago  on  a  motion  for  a  preliminary 
injunction,  which  I  denied  for  reasons  stated 
orally.  While  I  expressed  views  adverse  to 
the  claim  of  the  complainants  to  an  Injunction 
at  any  stage  of  the  cause,  the  only  matter 
actually  decided  was  that  the  complainants 
were  not  entitled  to  a  preliminary  injunction. 
Inasmuch  as  the  final  decree  will  in  any  event 
be  taken  to  the  Court  of  Krrors  and  Appeals 
for  review,  it  is  suggested  that  the  oral  opin- 
ion on  the  motion  for  a  preliminary  injunction 
may  well  be  deemed  the  opinion  of  this  court 
on  the  final  hearing.  Counsel  for  the  respective 
parties  state  that  the  pleadings  and  proofs 
present  precisely  the  same  case  for  a  final  in- 
junction as  that  which  was  presented  by  the 
bill  and  affidavits  for  a  preliminary  injunction. 
Under  these  circumstances  I  shall  advise  a 
decree  denying  the  injunction  prayed  for  and 
dismissing  the  bill  of  complaint,  for  the  rea- 
sons indicated  in  my  oral  opinion  on  the  mo- 
tion for  a  preliminary  injunction,  without  any 
reconsideration  of  the  views  therein  expressed. 

(206  Fa.  303) 

CARSON  et  al.  v.  BOROUGH  OF  AUS- 
TIN et  al.  (Supreme  Court  of  Pennsylvania. 
May  18,  1903.)  Appeal  from  Court  of  Com- 
mon Pleas,  Potter  (3ounty.  Action  by  E.  E. 
Carson  and  others  against  the  borough  of  Aus- 
tin and  others.  Decree  for  plaintiffs,  and  de- 
fendants appeal.  Affirmed.  Argued  before 
DEAN,  FELL,  BROWN,  MESTREZAT.  and 
POTTER,  JJ. 

PER  CURIAM.  The  questions  raised  by 
this  bill  and  answer  are  the  same  as  those  in 
No.  87  of  the  same  term.  55  Atl.  991.  We 
affirmed  that  decree  on  the  opinion  of  the  court 
below,  and  we  do  the  same  in  tlfis  case.  Decreo 
afOrmed. 


(206  Pa.  Ml) 

BliLWANGER  et  al.  t.  MOORE  et  al.  (Su- 
preme Court  of  Pennsylvania.  May  18,  1903.) 
Appeal  from  Court  of  Common  Pleas,  Phila- 
delphia County.  Proceedings  by  George  Ell- 
wanger  and  William  C.  Barry  against  A.  H. 
Moore  and  others.  From  an  order  discharging 
a  rule  to  strike  off  writ  of  fieri  facias,  Moore 
appeals.  Modified.  Argued  before  MITCH- 
ELL. FELL,  BROWN,  MESTREZAT,  and 
POTTER,  JJ. 

MESTREZAT,  J.  For  the  reasons  stated 
in  the  opinion  this  day  filed  at  No.  65,  Janu- 
ary term,  1903,  55  Atl.  966,  the  order  dischar- 
ging the  rule  to  strike  oS  the  writ  of  fieri 
facias  is  reversed,  and  the  rule  is  now  made 
absolute,  and  the  writ  is  set  aside.  The  judg- 
ment of  the  court  below  against  the  garnishees 
is  so  far  modified  as  to  restrain  its  collection 
until  the  interest.  If  any,  of  the  defendant  in 
the  estate  of  Andrew  M.  Moore,  deceased,  is 
due  and  payable,  and,  as  thus  modified,  the 
judgment  is  affirmed;  the  costs  of  this  appeal 
to  be  paid  by  the  appellee. 

'^"""^  (J06  Pa.  241) 

GERMANTOWN  REAL  ESTATE  DEPOS- 
IT &  TRUST  CO.  V.  MOORE  et  al.  (No.  64). 
(Supreme  Court  of  Pennsylvania.  May  18, 
1903.)  Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County.  Action  by  the  German- 
town  Real  Estate  Deposit  &  Trust  Company 
against  Albert  H.  Moore  and  others.  From  a 
judgment  discharging  a  rule,  the  trustees  of 
Andrew  M.  Moore,  deceased,  appeal.  Modi- 
fied. Argued  before  MITCHELL,  FELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

MESTREZAT,  J.  For  the  reasons  stated  in 
the  opinion  this  day  filed  at  No.  65,  January 
term,  1903,  55  Atl.  966,  the  order  discharging 
the  rule  to  strike  off  the  writ  of  fieri  facias  is 
reversed,  and  the  rule  is  now  made  absolute, 
and  the  writ  is  set  aside.  The  judgment  of 
the  court  below  against  the  garnishees  is  so 
far  modified  as  to  restrain  its  collection  until 
the  interest,  if  any,  of  the  defendant  in  the  es- 
tate of  Andrew  M.  Moore,  deceased,  is  due 
and  payable,  and,  as  thus  modified,  the  judg- 
ment is  affirmed;  the  costs  of  this  appeal  to 
be  paid  by  the  appellee. 

°'°°°°°^  (206  Pa.  242) 

GERMANTOWN  REAL  ESTATE  DEPOS- 
IT &  TRUST  CO.  V.  MOORE  et  al.  (No.  75.) 
(Supreme  Court  of  Pennsylvania.  May  18, 
1903.)  Appeal  from  Court  of  Common  Fleas, 
Philadelphia  County.  Proceedings  by  the  Ger- 
mantown  Real  Estate  Deposit  &  Trust  Com- 
pany against  Albert  H.  Moore  and  others. 
From  the  judgment,  Albert  H.  Moore  appeals. 
Affirmed.  Argued  before  MITCHELL,  FEI^L, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

MESTREZAT,  J.  For  the  reasons  stated 
in  the  opinion  this  day  filed  at  No.  65,  January 
term.  1S03,  55  Atl.  906,  the  order  discharging 
the  rule  to  strike  off  the  writ  of  fieri  facias  is 
reversed,  and  the  rule  is  now  made  absolute, 
and  the  writ  is  set  aside.  The  judgment  of 
the  court  below  against  the  garnishees  is  so 
far  modified  as  to  restrain  its  collection  until 
the  interest,  if  any,  of  the  defendant  in  the  es- 
tate of  Andrew  M.  Moore,  deceased,  is  due  and 
payable,  and,  as  thus  modified,  the  judgment 
is  affirmed;  the  costs  of  this  appeal  to  be  paid 
by  the  appellee. 

(206  Pa.  218) 
KELLBY  T.  SHAY  et  al.  (Supreme  Court 
of  Pennsylvania.  May  11,  1903.)  Appeal 
from  Court  of  Common  Pleas,  Wnnhington 
County.  Bill  by  H.  A.  Kelley  agains.  John  W. 
Shay  and  others.    Decree  for  plaintiff,  and  de- 
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fendant  S.  F.  McOanlley  appeals.  Affirmed. 
Argued  before  MITCHELL,  DBAN,  BEOWN, 
MBSTKBZAT.  and  POTTBK,  JJ. 

POTTER,  J.  This  appellant  is  entltied  to 
one-eighth  of  the  stock  owned  by  the  firm  of 
Shay  &  Kelley  in  the  Greensboro  Natural  Gas 
Company.  The  only  question  raised  by  this 
appeal  is  as  to  the  amount  of  that  holding.  As 
this  has  been  determined  by  the  decision  in 
Kelley  v.  Shay,  65  Atl.  927,  in  which  an  opin- 
ion has  just  been  filed,  nothing  further  need 
be  here  added.  The  assiguments  of  error  are 
overruled,  and  the  decree  is  affirmed. 

(206  Pa.  365)  "^""^^^ 

QUAKBRTOWN  &  B.  R.  CO.  t.  GUAR- 
ANTORS' LIABILITY  INDEMNITY  00.  OF 


PENNSYLVANIA  et  aL  (Supreme  Court  of 
Pennsylvania.  May  25,  IWS.)  Appeal  from 
Court  of  Common  Fleas,  Philadelphia  County. 
Action  by  the  Quakertown  &  Eastern  Bailroad 
Company  against  the  Guarantors'  Liability 
Indemnity  Company  of  Pennsylvauia  and  oth- 
ers. From  a  decree  dismissing  exceptions  to 
master's  report,  Henry  C.  Terry  appeals.  Dis- 
missed. Argued  before  MITCHELL,  DEAN, 
BROWN,  MESTRBZAT,  and  POTTER,  JJ. 

POTTER,  J.  The  opinion  which  has  just 
been  filed  at  No.  281,  January  term,  1002,  dis- 
poses of  this  appeal.  55  Atl.  1033.  We  there 
held  that  the  court  below  had  no  jurisdiction  to 
determine  the  matter  in  dispute,  but  that  the 
questions  of  fact  involved  must  be  submitted 
to  a  jury.    This  appeal  ig  therefore  dismissed. 


End  of  Oases  in  Vol.  55. 
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